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FEWELL  et  al.  t.  DEANE  et  aL 

(Supreme  Court  of  South  Carolina.     March  4, 
1895.) 

Sale  or  Goods — Rescission  bt  Bdteb. 

Plaintiffs  bought  goods  from  defendants 
br  sample,  and  subsequently  resold  them. 
BtU  that,  in  an  action  to  recoTer  the  price  on 
the  ground  that  the  oats  were  worthless,  plain- 
tiffs must  allege  that  the  goods  deliTered  did 
not  correspond  with  the  sample;  that  the  mon- 
ey received  from  the  resales  was  returned,  or, 
in  case  the  resales  were  on  time  or  credit,  tliat 
the  purchasers  were  released  therefrom. 

Appeal  from  common  pleas  circuit  court  of 
York  county;  Ernest  Gary,  Judge. 

Action  by  R.  T.  Fewell  &  Co.  against  F.  H. 
Deane  &  Co.  to  recover  the  purchase  price 
of  goods  sold.  From  a  Judgment  for  defend- 
ants plaintiffs  appeal.    Affirmed. 

the  following  is  the  decree  entered  in  the 
case;  and  tbe  exceptions  upon  which  the  ap- 
peal is  taken: 

"This  is  an  action  for  damages  instituted 
in  tbe  court  of  common  pleas  for  York  county 
by  the  plaintiffs,  merchants  doing  business 
in  tbe  city  of  Rock  Bill,  S.  C,  against  tbe 
defendants,  doing  business  as  merchants  in 
the  city  of  Richmond,  state  of  Virginia.    The 

complaint  alleges  that  on  the day  of 

January,  1S92,  the  defendants  sold  and  de- 
llrered  to  the  plaintiffs  for  seeding;  purposes 
'  a  certain  quantity  of  oats,  aggregating  three 
hundred  and  ttalrty-seTen  bushels,  and  that 
plaintiffs  paid  therefor  the  sum  of  one  hun- 
dred and  sixty-eight  and  88/100  dollars,  be- 
ing the  full  value  of  sound  merchantable  oats 
for  seeding  purposes;  that  the  said  oats  were 
unsound,  damaged,  and  worthless  for  seed- 
ing and  planting  purposes,  and  that  the  same 
were  of  no  value  to  the  plaintiffs;  that  the 
plaintiffs  bought  said  oats  for  tbe  purpose  of 
sale  to  planters  for  seeding  purposes,  and 
that  tbey,  as  merchants,  would  have  realised 
a  reasonable  profit  of  sixty  and  71/100  dol- 
lars on  tbe  sale  of  said  oats  If  they  had  been 
sound  and  saleable,  and  that  the  plaintiffs 
have  been  damaged  In  the  sum  of  one  hun- 
dred and  sixty-eight  and  88/100  dollars,  the 
amount  paid  for  said  oats,  and  interest  there- 
on, and  In  the  sum  of  sixty  and  71/100  dol- 
lars, profits  on  tbe  same.  The  defendants  In 
T.2l8.£.no.I— 1 


their  answer  to  the  complaint  deny  tbe  alle- 
gations of  said  complaint,  except  those  there- 
inafter admitted;  and  by  way  of  further 
answer  allege  that  the  defendants  were  a 
firm  doing  business  in  tbe  city  of  Richmond, 
Va.,  as  merchants;  that  on  tbe  26tb  day  of 
December,  1891,  they  sent  one  W.  A.  Fewell,' 
a  commission  merchant  of  Rock  Hill,  S.  C, 
a  sample  of  tbe  oats  tbey  had  in  stock,  and 
soon  thereafter  received  an  order  from  W.  A. 
Fewell  for  350  bushels  'R.  P.  oats,  same  as 
sample  sent,*  at  56%  cents  per  bushel,  to  be 
shipped  to  the  plaintiffs;  that  in  pursuance 
of  the  said  order  they,  on  31st  December, 
1891,  shipped  the  plaintiffs  the  quantity  and 
quality  of  oats  mentioned  in  the  order,  and 
that  the  said  oats  so  shipped  were  identical 
with  the  sample  from  whlcb  same  was  made; 
that  tlie  defendants  fulfilled  their  contract 
with  plaintiffs  fully  and  entirely,  In  every 
respect,  in  good  faith;  that  tbe  said  oats 
were  sold  by  sample  without  any  representa- 
tion as  to  their  condition;  that  the  plaintiffs 
received  them,  paid  for  tbem,  and  made  no 
objection  to  their  quality  until  some  months 
afterwards;  that  the  plaintiffs  had  an  oppor- 
tunity to  examine  said  oats  before  paying 
therefor,  and  tbey  have  never  returned  or 
offered  to  return  tbe  said  oats  to  the  defend- 
ants; that  tbe  defendants  did  not  know  for 
what  purpose  tbe  plaintiffs  purchased  said 
oats,  and  tbey  never  assumed  any  responsi- 
bility as  to  their  quality,  but,  if  the  same 
were  unsound  and  damaged,  they  became  so 
after  shipment,  and  while  In  the  possession  of 
plaintiffs  or  their  customers;  and  pray  that 
the  complaint  be  dismissed,  with  costs.  The 
cause,  being  at  Issue,  was  referred  by  con- 
sent order  to  W.  B.  McCaw,  as  special  ref- 
eree, to  bear  all  tbe  testimony  and  report 
upon  all  issues  of  facts,  with  leave  to  report 
any  special  matter.'  In  pursuance  of  said 
order,  said  referee  has  taken  the  testimony 
and  filed  his  report,  to  which  there  are  no  ex- 
ceptions, finding  as  matter  of  fact,  among 
other  things,  that  the  oats  in  question  were 
sold  by  the  defendants  to  the  plaintiffs  as 
'Rust-Proof  Oats';  that  the  plaintiffs  intend 
ed  to  buy  tbe  oats  for  seeding  purposes;  that 
they  sold  tbe  oats  for  such  purposes,  and 
that  they  were  so  used  by  plaintiffs'  custom- 
ers;  and  tbat  said  oats  were  unsound,  etc 
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The  refere^  further  finds  that  the  defendants 
bad  notice  and  understood  from  the  terms  oC 
the  order  Itself  that  seed  oats  were  desired 
by  plaintiffs.  These  and  the  other  findings 
of  fact  by  the  referee  are  fully  sustained  by 
the  testimony.  The  referee  further  finds  ttiat 
the  pUtlntiffs  paid  one  hundred  and  nlnety- 
serea  and  67/100  dollars  for  the  oats,  and 
have  sold  the  same,  some  for  cash  and  some 
on  a  credit  On  the  cash  sales,  the  plaint  ItTs 
have  received  and  have  still  in  hand,  unre- 
funded,  the  sum  of  one  hundred  and  twenty- 
four  and  49/100  dollars.  The  plaintiffs  sold 
to  their  customers  on  credit  160%  busfaelB  of 
said  oats,  at  75  cents  per  boshel,  amounting 
to  the  sum  of  one  hundred  and  twenty  and 
2S/100  dollars.  These  time  customers  have 
not  paid  the  amotmt  of  their  purchases.  The 
plaintiffs  have  never  entered  any  suits 
against  any  of  the  parties  to  enforce  pay- 
ment of  the  amounts  due  by  them  for  the 
oats  purchased  on  time.  From  the  view  the 
court  takes  of  this  case,  it  is  not  necessary 
to  dUcusa  many  of  the  legal  questions  so 
ably  argued  by  the  learned  counsel  engaged 
in  the  cause,  or  to  draw  the  nice  and  delicate 
distinctions  that  arise  in  applying  the  prin- 
ciples of  caveat  emptor  or  caveat  venditor. 
The  recent  case  of  Kauffman  Milling  do.  v 
Stuckey,  37  S.  C.  8,  18  S.  E.  219.  seems  to  be 
directly  in  point  It  was  sought  In  that  case 
to  recover  the  purchase  money  of  a  quantity 
of  flour  sold  by  the  plaintiffs  to  the  defend- 
ant The  defendant  resisted  payment  of  the 
flour  on  the  ground  that  it  was  not  good, 
sound,  marketable,  or  merchantable,  and  not 
up  to  the  warrant  or  sample.  The  supreme 
court  held  that  the  defendant  would  have  no 
right  to  take  even  a  worthless  article  of  the 
plaintiffs,  and  then  sell  it,  and  defend  himself 
by  saying  it  was  worthless,  but  must  account 
for  proceeds  of  sale,  etc.  Applying  this  prin- 
ciple to  the  present  case,  wherein  have  the 
plaintiffs  sustained  any  damage?  They  paid 
for  said  oats  the  sum  of  $197.67,  and  have 
sold  them  for  $124.49  In  cash,  and  have  out- 
standing accounts  against  their  time  custom- 
ers amounting  to  $120.28,  aggregating  $241.77. 
In  other  words,  the  plaintiffs  have  already 
sold  said  oata  at  a  profit  of  $.j3.10.  I  fall  to 
see  wherein  they  have  sustained  any  damage. 
It  Is  true  they  may  in  the  future  be  sued  by 
their  customers,  and  sustain  some  damage; 
but  until  they  have  either  refunded  the 
amount  realized  on  the  sale  of  the  oats,  or 
suffered  some  loss  by  reason  of  the  sale  to 
their  customers,  their  suit  for  damages  is 
premature,  as  was  decided  in  Stuokey's 
Case:  "He  would  have  no  right  to  take 
even  a  worthless  article  of  the  x>lAlutIff8, 
and  sell  it  and  then  defend  himself  by  say- 
ing it  was  worthless;  but  he  must  account 
for  the  proceeds  of  sale,"  eta  Testing  this 
case  by  the  principle  announced  in  the 
Stuckey  Case,  the  plaintiffs  have  totally 
failed  to  show  that  they  have  sustained  any 
damage,  but  on  the  contrary,  have  realized  a 
profit  of  $53.10.   It  is  therefore  ordered  that 


the  complaint  be  dismissed.    Ernest  Oafy, 
Presiding  Judge." 

Plaintiffs  appealed  from  this  Judgment  on 
the  following  exceptions:  "(1)  Because  of 
error  in  holding  that  plaintiffs  were  not  en- 
titled to  recover  the  price  paid  for  a  worth- 
less article,  supposed  to  be  sound  at  time  of 
purchase.  (2)  Because  of  error  in  holding 
that  plaintiffs  had  suffered  no  damages  be- 
cause they  had,  in  ignorance  of  its  condition, 
sold  the  worthless  commodity,  possessing  a 
latent  defect,  for  more  than  the  price  paid. 
(3)  Because  of  error  in  holding  that  the  rule 
caveat  venditor  had  no  application  to  the 
sale  and  purchase  of  said  commodity.  (4) 
Because  of  error  In  not  sustaining  plaintiffs' 
cause  of  action,  and  in  not  holding  that  true 
measure  of  damages  was  the  difference  be- 
tween the  worthless  article  and  the  value 
that  it  would  have  possessed  in  South  Caro- 
lina had  it  been  sound  and  as  represented. 
(5)  Because  of  error  in  holding  that  the  sale 
of  part  of  the  worthless  goods  for  $120.28,  on 
time,  to  parties  who  refused  to  pay  for  same, 
was  not  a  matter  of  damage.  (6)  Because  of 
error  In  holding  that  the  sum  of  $124.49  real- 
ized in  cash  for  a  part  of  the  worthless  com- 
modity sold,  which  plaintiffs  admitted  their 
liability  to  refund  to  the  purchasers,  was  not 
a  matter  of  damage.  (7)  Because  of  error  in 
adding  plaintiffs'  legitimate  profits  for  hand- 
ling, storing,  and  selling  said  commodity  to 
the  items  of  their  cash  and  credit  sales  to 
make  up  the  amount  of  supposed  relmbura- 
ment.  (S)  Because  of  error  In  holding  that 
plaintiffs'  action  was  premature,  and  that 
the  cause  of  action,  if  any,  could  not  accrue 
to  plaintiffs  until  the  legal  rights  and  respon- 
sibilities existing  between  plaintiffs  and  their 
vendees  had  been  adjusted  and  settled." 

Bart  &  Cherry,  for  appitllants.  Flnley  & 
Brlce,  for  respondents. 

POPE,  J.  This  action  came  on  for  trial 
before  the  Honorable  Ernest  Gary,  as  pre- 
siding Judge,  at  the  Novemt>er  term,  1893, 
of  the  court  of  common  pleas  for  York  coun- 
ty. The  hearing  was  had  upon  the  report* 
of  W.  B.  McCaw,  Esq..  as  special  referee, 
and  the  testimony  taken  by  him.  On  the 
28tb  December,  1893,  the  circuit  Judge  filed 
his  decree,  dismissing  the  oomplaint  This 
deci-ee  must  be  reported  in  full.  The  plain- 
tiffs appeal  from  said  decree  on  eight 
grounds.  These  exceptions  will  be  set  out 
in  the  report  of  the  case.  It  occurs  to  ua 
that  the  plaintiffs  maintain  a  most  extraor- 
dinary position,  namely,  that  they  have  tbe 
right  to  buy  goods  by  sample,  and,  without  a 
denial  that  tbe  goods  so  sold  and  delivered 
correspond  with  tbe  samule,  sell  said  goods 
at  a  profit  and  then,  without  paying  back  to 
their  customers  the  money  paid  by  such  cus- 
tomers for  the  oats  (tbe  goods  sold)  In  ques- 
tion, or  without  when  they  sold  the  oats 
on  time  or  credit  to  their  customers,  re- 
leasing   their    customers    from   such    sale. 
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tbat  they  can  require  the  defendants  to 
pay  tbem  back  all  the  purchaae  money,  and  a 
little  more,  on  tlie  ground  tbat  the  oats  aold 
were  worthlesa,  We  agree  with  the  circuit 
Judge  that  the  case  of  Milling  Co.  v.  Stacker, 
u  reported  in  87  S.  C.  8,  16  S.  B.  192.  and 
In  40  S.  C.  lia  18  S.  E.  219,  is  conclusive  of 
this  case.  It  is  the  Judgment  of  this  court 
that  the  Judgment  of  the  circuit  court  be 
afflnned. 


SULLIVAN  T.  LATIMER  et  aL  (two  cases). 

(Supreme  Court  of  South  Carolina.     March  4, 

1895.) 

Cosra  ON-  Appsai. 

Where   plaintiffs   succeed   in   modifying 

the  judgment  appealed  from,  though  only  part 

of  their  grounds  of  appeal  are  sostained,  they 

became  the  prey  ailing  parties,  and  are  entitled 

to  costs.     Cleveland  v.   Cohrs,  13  S.  C.  397, 

and  Huff  v.  Watkins,  25  S.  C.  246,  f<dIowed. 

Appeal  from  common  pleas  circuit  court  of 
QieenTlUe  county. 

Actions  by  Cliarles  M.  Sullivan,  plaintiff, 
against  Joaeph  P.  Latimer  and  John  H.  Lat- 
imer, as  executors  of  Jobn  D.  Latimer,  de- 
fendants, and  by  Thomas  J.  Sullivan  against 
defendants  Latimer.  From  the  taxation  of 
costs,  plaintiffs  appeaL    Reversed. 

R,  C.  Watts  and  Westmoreland  &  Hayns- 
worth,  for  appellants.  J.  A.  Mooney,  J.  A. 
McCuIIough,  and  Perry  &  Heyward,  for  re- 
spondents. 

POPE,  3.  These  actions  w^re  heard  to- 
gether in  this  court  on  appeaL  88  S.  C.  158, 
17  S.  B.  701.  The  plaintiffs  in  the  court  be- 
low were  the  api)ellants  here.  The  Judg- 
ment of  the  circuit  court  was  modifled  in 
several  important  particulars.  Involving  sev- 
eral thousands  of  dollars.  When  the  remit- 
titur from  this  court  reached  the  circuit 
court,  and  after  due  notice  thereof,  the  ap- 
pellants moved  before  the  clerk  of  the  cir- 
cuit court  at  OreenvBle  to  tax  the  costs  and 
expenses  in  the  supreme  court.  Aiier  the 
derk  had  taxed  the  costs  and  adjusted  the 
allowances,  as  fixed  by  statute,  in  favor  of 
the  appellanto,  the  Messrs.  Latimer,  as  de- 
fendants, excepted  to  such  taxation,  con- 
tending that  such  costs  and  allowances  were 
not  property  and  legally  taxable  against 
tbem.  Wh«i  their  exceptions  came  (m  to  be 
heard  before  his  honor.  Judge  Norton,  dur- 
lug  the  summer  term,  1888,  of  the  court  of 
common  pleas  for  Oreenvine  county,  he  de- 
cided that  such  taxatiiMi  of  costs  and  allow- 
ance for  expoiaes  in  the  prosecution  of  the 
appeal  in  this  court  were  not  proper,  and  he 
accordingly  held  that  Joseph  P.  Latimer  was 
not  only  not  liaUe  to  pay  uiy  costs  to  ap- 
pellanta,  but  tbat.  on  the  contrary,  appel- 
lants were  liable  to  pay,  and  should  pay, 
fun  costs  of  appeal  to  said  Joseph  P.  Lat- 
imer; and,  further,  that,  as  between  the  ap- 
pellants and  John  H.  Latimer,  neither  party 
could  claim  costs  of  the  other;   and  he  dl< 


rected  the  taxation  of  costs  to  be  reformed 
by  the  clerk  in  accordance  with  those  views. 
From  this  order  of  Judge  Norton,  the  appel- 
lants have  appealed. 

The  clrenit  Judge  is  clearly  in  error.  Both 
In  Cleveland  V.  Cohrs,  IS  S.  C.  397,  and  in 
Huff  V.  Watkins,  26  8.  C.  246,  this  court  has 
decided  that  costs  allowed  by  law  on  appeals 
to  the  supreme  court  were  to  be  taxed  in 
favor  of  the  prevailing  party  in  such  appeal. 
As  was  said  in  the  last-cited  case  by  Chief 
Justice  Simpson:  "Our  statute,  we  think, 
gives  appeal  costs  to  the  prevailing  party  In 
the  appeal,  without  reference  to  the  grounds 
of  appeal."  These  views  were  sustained  in 
the  two  cases  of  Sease  v.  Dobson,  36  S.  C. 
554,  15  S.  B.  703,  704.  There  is  no  antagon- 
ism to  the  decisions  by  th^  cases  of  Stepp 
V.  Life  &  Maturity  Association  (S.  C.)  19 
S.  B.  490.  and  Murray  v.  Manufacturing  Co., 
39  S.  C.  457.  18  S.  E.  6.  In  the  Case  of 
Stepp,  supra,  the  court  ordered  a  new  trial, 
unless  plaintiff  should  remit  a  portion  of  her 
recovery,  but  provided,  in  case  she  did  so 
remit,  the  Judgment  should  be  afi&rmed. 
The  plaintiff  did  remit;  thereby  the  Judg- 
ment became  affirmed.  When  the  life  and 
maturity  association  denied  its  liability  to 
pay  the  costs  of  appeal,  this  court  held  that 
Mrs.  Stepp  was  the  prevailing  party,  and 
was  therefore  entitled  to  such  costs.  In  the 
case  of  Murray  v.  Manufacturing  Co.,  supra, 
—a  contest  case  between  two  defendants, 
the  Fidelity  Company  on  the  one  side,  and 
the  Bank  of  New  York  on  the  other,— while 
the  bank  did  not  get  all  It  claimed  against 
the  Fidelity  Company  on  appeal,  still  it 
gained  several  thousand  dollars.  The  bank 
claimed  its  costs  ot  appeal,  and  this  court 
decided  that  it  was  entitled  to  such  costs 
because  it  was  the  prevailing  party  on  ap- 
peal. So,  In  the  case  at  bar.  the  plaintiffs, 
Charles  M.  Sullivan  and  Thomas  J.  Sulli- 
van, have  succeeded  In  modifying  the  Judg- 
ment appealed  from,  and,  although  all  their 
grounds  of  appeal  were  not  sustained,  some 
of  them  were,  and  thus  they  became  "the 
prevailing  parties."  It  is  therefore  apparent 
that  the  circuit  Judge  was  In  error.  It  is 
the  Judgment  of  this  court  that  the  order 
of  Judge  Norton  be  reversed,  and  the  cause 
be  remanded  to  the  circuit  court,  with  di- 
rection that  suck  court  allow  the  appellants 
here  their  costs  as  the  same  were  taxed  by 
the  clerk  of  the  circuit  court. 


HAMMOND  V.  FOREMAN. 

(Supreme  Court  of  South  Carolina.     March  4* 

1896.) 

E<)CITT  PrAOTICS— SCBMISSIOir  TO  JSBT— APPSAIr 
ABLE  OrDE«. 

1.  Act  1890  (20  St.  at  Large,  695),  provid- 
ing the  methods  by  which  a  trial  by  Jury  in 
equitable  actions  may  be  had,  does  not  deprive 
the  chancellor  of  the  discretionary  power  to 
submit  issues  of  fact  to  a  iury  whenever  he 
deems  it  necessary  for  the  enlightenment  of  the 
court. 


Digitized  by  VjOOQIC 


SOUTHEASTERN  KBPORTER,  Vol.  21. 


(S.  0. 


2.  An  order  by  the  court  sitting  in  equity, 
submitting  to  a  jury  certain  iMOes  inrolTing 
fraud,  does  not  involve  tlte  merits  or  deny  any 
legal  right,  and  is  therefore  not  a{tpealable. 

Appeal  from  common  pleas  circuit  court  of 
Aiken  county;  J.  J.  Norton,  Judge. 

Action  by  E.  S.  Hammond,  as  trustee, 
against  Thomas  L.  Foreman.  From  an  or- 
der submitting  certain  issues  of  fact  to  a 
jury,  plaintiff  appeals.    Affirmed. 

M.  B.  Woodward,  for  appellant  Hender- 
son Bros.,  for  respondent. 

POPE,  J.  It  seems  that  this  action,  which 
was  on  the  equity  side  of  the  court  of  com- 
mon pleas,  had  been  placed  on  its  appro- 
priate calendar.  No.  2.  The  defendant,  in 
his  answer,  raised  a  question  of  fact,  and, 
desiring  an  issue  framed  to  try  the  same, 
gave  a  notice  in  writing  that  he  would  move 
the  court  on  the  first  day  of  its  session  to 
frame  such  issues  of  fact  for  trial  by  jury. 
Neither  counsel  for  plaintiff  nor  defendant 
happened  to  be  present  in  court  when  bis 
honor.  Judge  Norton,  called  for  issues,  as  re- 
quired by  the  act  of  1890  (20  St  at  Large, 
695);  but  subsequently,  and  before  the  Ju- 
ries for  the  term  had  been  discharged,  the 
counsel  for  defendant  called  up  his  motion. 
The  order  was  objected  to,  because  not  In 
time,  under  the  act  of  1890,  supra.  The  cir- 
cuit judge,  as  a  chancellor,  when  the  cause 
was  reached  on  the  call  of  calendar  No.  2, 
passed  an  order  reciting  that  defendant  was 
entitled  to  bis  order  under  the  above  act  but 
held  and  announced  that  questions  of  fraud 
in  an  equitable  action  are  peculiarly  appro- 
priate to  a  Jury  trial  tor  the  enllghtment  of 
the  court  and  settled  these  issues  for  trial 
before  a  Jury.  The  plaintiff,  conceivliig  that 
the  act  of  1890  was  exhaustive  as  to  the 
mode  by  which  trial  by  Jury  of  Issues  of  fact 
In  an  equitable  action  may  be  had,  appealed 
from  such  order  of  the  circuit  Judge,  and  his 
six  grounds  of  appeal  present  this  question 
in  Its  several  phases. 

The  defendant  assails  the  appellant's  right 
of  appeal. .  Clearly  the  appellant  has  no  right 
of  appeal  at  this  time,  unless  the  order  in 
question  Involves  the  merits,  or,  If  renounced, 
will  lead  to  a  denial  by  the  court  of  some 
substantial  legal  right  of  the  appellant  here. 
This  would  be  the  case  If  this  court  should 
bold  that  the  act  of  1890,  supra,  deprived  a 
chancellor  of  the  power  of  submitting  issues 
to  a  Jury  whenever,  in  his  Judgment,  such  a 
course  was  necessary  to  the  enlightenment 
of  the  conscience  of  the  court  For  this 
court  to  adopt  such  a  view  of  the  effect  of 
the  act  In  question  would  work  a  radical 
change  In  the  machinery  of  the  court  of  eq- 
uity as  it  has  existed  from  time  immemorial. 
We  cannot  view  this  act  of  1890  as  intended 
for  such  a  purpose,  or  as  working  out  such 
a  result  If  we  did,  we  would  not  hesitate 
to  declare  It  unconstitutional,  as  subversive 
af  the  provisions  of  the  constitution  relating 
to  courts  of  common  pleas  and  this  court  In 


equitable  actions.  This  last  course  Is  not 
necessary  in  the  view  of  this  court.  Hence 
we  think  the  circuit  Judge,  sitting  as  a  chan- 
cellor, had  a  perfect  right.  In  his  discretion, 
as  such,  to  order  these  issues  for  a  trial  by 
Jury;  and  his  order,  therefore,  did  not  In- 
volve the  merits,  nor  did  It  amount  to  a  prac- 
tical denial  of  a  substantial  legal  right  of  the 
appellant  The  order  was  not  appealable. 
It  is  the  Judgment  of  this  court  tliat  the  or- 
de*  of  the  circuit  court  now  appealed  from 
be  remanded  to  the  circuit  court,  for  a  trial 
by  Jury  of  the  issues  framed  by  the  order  of 
Judge  Norton,  and  thereafter  for  a  hearing 
of  the  action  by  the  circuit  court  as  In  chan- 
cery, unti-ammeled  by  the  provisions  of  the 
act  of  1890,  as  found  in  20  St  at  Large,  095. 

GARY,  J.,  concurs  in  result 


STATE  V.  SULLIVAN. 

(Supreme  Court  of  South  Carolina.     Feb.  20, 

1895.) 

Nbw  Tbial  —  Nbwlt-Discovbred   Evidbxcb  — 
Dkavh  ow  Wmns  —  Murdeb  —  Expskt  Evi- 

SBMCE — BZCLDSION-    OF  BVIDBXCB — PkUUSIOB — 

SBLF-DErEXSE— Animus  of  Ueoeasid — Withbss 
—Impbachment— Failure  to  Re()UB8T— Hisook- 
nccT  of  Jurt— Rbmakks  of  Cocnsbl. 

1.  A  new  trial  will  not  be  granted  oq  die 
ground  of  newly-discovered  evidence  where  the 
proposed  witness  died  after  the  motion  for  a 
new  trial  was  made,  but  before  it  was  decided. 

2.  It  is  error  to  refuse  to  allow  defendant's 
attorney,  on  cross-examination,  to  ask  a  medi- 
cal expert  introduced  by  the  state  his  opinion 
as  to  now  deceased  was  standing  towards  the 
pistol  when  the  ball  entered  his  body. 

3.  Where  evidence  offered  by  defendant  is 
erroneously  excluded,  but  is  afterwards  adntit- 
ted,  defendant  is  not  prejudiced. 

4.  Where  defendant  alleged  self-defense,  it 
was  proper  to  exclude  evidence  that  deceased, 
before  the  killing,  in  speaking  of  defendant 
stated  that  he  was  not  fit  to  live  la  a  civilized 
community,  as  such  statement  did  not  amount. 
to  a  threat,  or  necessarily  show  ill  feeling  on 
the  part  of  deceased  for  the  prisoner. 

5.  Where  a  witness  for  the  state,  in  an- 
swer to  a  question  as  to  whether  before  the 
trial  he  did  not  make  a  certain  statement  which 
was  at  variance  with  his  testimony,  answers, 
"I  do  not  remember  whether  I  used  those 
words  or  not,"  and  the  words  referred  to  were 
relevant  to  the  isiJue.  the  defense  may  sliuw  that 
the  witness  did  use  the  words. 

6.  A  charge  that  "If  defendant  honestly, 
and  with  good  reason,  considered  that  the  note 
which  it  is  alleged  he  received  on  the  morning 
of  the  fatal  encounter  was  a  threat  on  the  part 
of  deceased  to  do  him  some  bodily  harm,  and 
when  they  afterwards  met  the  conduct  of  de- 
ceased was  such  as  to  indicate  an  intention  of 
Immediately  carrying  that  threat  into  execu- 
tion, the  defendant,  if  without  fault  in  bringing 
on  the  difficulty,  was  justified  in  standing  his 
ground,  and  usmg  such  means  for  his  own  de- 
fense, and,  if  death  ensued  thereby,  the  homi- 
cide would  be  excusable,"  was  properly  refused, 
as  it  was  the  province  of  the  jury  to  determine 
whether  the  circumstances  justified  the  belief 
that  defendant  was  in  danger,  and  because  it 
failed  to  state  that  where  there  are  other  avail- 
able means  by  which  the  shedding  of  human 
blood  might  be  avoided,  it  cannot  be  said  that 
there  was  any  such  necessity  to  take  human 
life  as  would  excuse  the  slayer. 

7.  Where  a  charge  was  very  full,  and  de- 
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fendant  failed  to  reqnest  any  propositions  of 
law,  defendant  cannot  complain  that  sucli  prop- 
ositions were  not  submitted  to  tlie  jury. 

8.  A  charge  on  self-defense,  which  author- 
izes the  jury  to  determine  from  particular 
facts,  and  not  from  all  the  facts,  in  the  case, 
the  right  of  defendant  to  shoot,  was  properly 
refused. 

9.  A  charge  on  self-defense,  which  fails  to 
state  that  a  person  cannot  take  human  life 
where  there  are  available  means  by  which  the 
shedding  of  human  blood  can  be  avoided,  was 
properly  refused. 

10.  A  charge  that  simply  drawing  a  pistol 
in  a  qaatrel  is  not  an  assault  is  erroneous. 

11.  Where  the  facts  on  which  it  is  sought  to 
■et  aside  a  verdict  for  misconduct  of  the  con- 
stable in  charge  of  the  jury  are  disputed,  the 
action  of  the  trial  court  in  refusing  to  set  the 
verdict  aside  will  not  be  disturbed. 

12.  Remarks  of  prosecuting  attorney,  not 
objected  to  on  the  trial,  will  not  be  considered 
on  appeal. 

Mclver,  0.  J.,  dissenting. 

Appeal  from  general  sessions  circuit  conrt 
of  Anderson  county;  Ernest  Gary,  Order 
Judge,  and  W.  H.  Wallace,  Case  Judge. 

J.  Mlms  Sullivan,  convicted  of  murder,  ap- 
peals. Fending  appeal,  a  motion  was  made 
by  defendant  for  a  new  trial,  on  the  ground 
of  after-discovered  evidence,  overruled,  and, 
on  appeal,  the  cK'der  overruling  It  aflSrmed. 
Reversed.! 

8.  W.  Melton,  Perry  &  Heyward,  J.  A. 
McCulIougta,  J.  W.  Gray,  J.  B.  Breazeale, 
Murray  &  Watkins,  and  M.  L.  Bonham,  for 
appellant  M.  F.  Ansel,  £arle,  Orr  &  Moo- 
ney,  and  Tribble  &  Prince,  for  tbe  State. 

GART,  J.  This  was  a  motion  for  a  new 
trial,  on  the  ground  of  after-discovered  evi- 
dence, previous  leave  therefor  having  been 
granted  by  the  supreme  court  All  the  affi- 
davits used  In  the  anpreme  court  ujpon  tbe 

iThe  following  are  the  affidavit  of  W.  B. 
Stoddard,  referred  to  in  the  opinion,  and  tiie 
order  of  the  lower  court: 

"Pemonally  comes  W.  B.  Stoddard,  who,  upon 
oath,  says:  That  he  was  well  acquainted  with 
Herman  G.  Oilreath,  and  that  he  knows  the  de- 
fendant, J.  Mims  Sullivan.  That  he  was  a  per- 
sonal fnend  of  the  deceased,  Herman  G.Gilreath. 
That  on  the  evening  of  the  13th  day  of  Jane, 
1892,  in  the  city  of  Green  ville,  between  the  hours 
of  10  and  11  o'clock  p.  m.,  he  met,  in  the  Man- 
sion House,  Herman  G.  Gilreath.  They  walked 
out  of  the  Mansion  House  together,  and  walked 
np  Main  street  to  Humphrey's  shoe  store,  and 
stopped  at  the  comer.  As  deponent  and  Her- 
man G.  Gilreath  walked  up  the  street  together, 
and  when  at  the  corner  aforesaid,  he  told  this 
deponent  that  he  had  had  a  difficulty  with  one 
J.  Mims  Sullivan,  the  defendant,  and  that  he, 
Gilreath,  intended  on  the  following  morning  to 
write  to  said  Sullivan  a  note,  and  that  he,  Gil- 
reath, intended  to  give  Sullivan  a  street  caning 
for  the  gross  insult  that  he  had  given  hitn,  pre- 
senting nis  walking  cane  at  the  same  time; 
further  stating  that  he  did  not  want  to  shoot 
Snllivan,  and  said,  if  Sullivan  resented  the  can- 
ing, and  It  was  necessary,  he  would  use  'this 
thing,'  presenting  his  pistol.  Deponent  warned 
the  said  Gilreath,  at  the  time  of  making  state- 
ment that  he  should  not  be  talking  In  that  way, 
even  if  be  intended  to  do  a  thing  of  that  kind, 
whereupon  he  asked  in  reply  this  deponent  to 
'say   no^ng   about  what  be  had   told   him,' 


motion  to  suspend  the  bearing  of  tbe  appeal 
until  tbe  appelant  could  make  a  motion  In 
the  circuit  court  for  a  new  trial,  on  the 
groimd  of  after-discovered  evidence,  were 
used  on  the  circuit  Among  these  was  the 
affidavit  of  W.  B.  Stoddard,  wbicb  will  be 
set  out  In  tbe  report  of  the  case.  The  said 
W.  B.  Stoddard  died '  suddenly,  subsequent 
to  tbe  hearing  of  the  motion  to  suspend  hear- 
ing of  the  appeal  by  this  court,  and  before 
tbe  bearing  of  tbe  motion  herein  on  circuit 

After  hearing  read  tbe  said  affidavits,  and 
after  argument  of  counsel,  bis  honor.  Judge 
Gary,  signed  tbe  order,  which  will  also  be 
Incorporated  In  the  report  of  this  case.  The 
following  is  appellant's  exception  to  said  or- 
der: "His  honor  erred  in  bidding  that,  W. 
B.  Stoddard  having  died  since  the  making  of, 
tbe  affidavit  the  same  could  not  under  the' 
rules  of  law,  be  used  on  tbe  trial  of  the 
cause,  and  It,  therefore,  not  appearing  that 
the  result  would  probably  be  diiterent  from 
the  other  evidence  exclusive  of  this,  the  mo- 
tion should  be  refused;  whereas  be  should 
have  held  that  tbe  said  affidavit  was  proper- 
ly before  tbe  court  was  competent  for  ttae 
purposes  of  said  motion,  and  was  entitled 
to  as  much  consideration  as  if  the  said  W.  B. 
Stoddard  had  not  died."  If  tbe  circuit  Judge 
bad  granted  a  new  trial,  the  testimony  of 
W.  B.  Stoddard  could  not  have  been  intro- 
duced in  evidence  upon  such  trial,  because  of 
tbe  death  of  tbe  said  W.  B.  Stoddard,  and 
the  circuit  Judge  was  not  in  ^ror  in  refusing 
to  consider  said  affidavit  The  courts  are 
not  organized  for  the  purpose  of  deciding 
legal  abstractions.  These  views  are  in  har- 
mony with  the  principles  announced  in  the 
case  of  State  v.  Ezzard,  19  S.  E.  854,  tbe  syl- 
labus of  wbicb  is  as  follows:   "A  motion  to 

'that  he  would  hear  from  the  whole  matter  be- 
fore sundown  on  the  following  day.'  That  de- 
ponent did  not  tell  any  one  of  the  conversation 
until  after  the  defendant  had  been  tried  and 
convicted.  That  deponent  is  an  attorney  at 
law,  and  is  clerk  and  attorney  for  the  board  of 
coiiaty  commissioners  for  Greenville  county. 

"l^iis  is  a  motion  made  before  me,  npon  affi'- 
davits  pro  and  con,  for  a  new  trial  upon  after- 
discovered  evidence,  the  supreme  court  having 
suspended  the  appeal  in  the  case  until  this  mo- 
tion can  be  mside.  After  hearing  the  motion, 
and  giving  due  oonaideratioa  to  the  same,  and 
after  argument  of  counsel,  the  state  having 
shown,  among  other  things,  that  one  of  tiie  ma- 
terial witnesses,  to  wit,  W.  B.  Stoddard,  has 
died  since  the  making  of  his  affidavit,  and  that 
two  of  the  other  persons  whose  affidavits  are 
material  which  were  used  have  been  convicted 
of  Infamous  offenses,  and  that  the  same  could 
not,  under  the  rules  of  law,  be  used  in  the  trial 
of  the  cause,  and  it  therefore,  not  appearing  to 
me  that  the  result  would  probably  be  different 
from  the  other  evidence  exclusive  of  this,  I  can- 
not grant  tbe  motion.  It  is  therefore  considered 
by  the  court  and  ordered  that  the  motion  for  a 
new  trial  upon  after-discovered  evidence  be,  and 
the  same  is  hereby,  refused.  It  is  further  or- 
dered that  a  copy  of  this  order  be  certified  to  by 
the  clerk  of  this  court,  and  be  sent  to  the  clerk 
of  the  supreme  court  of  this  state,  to  be  there 
filed  with  the  record  of  this  case  in  that  court 
28th  Jnne,  1894.    Ernest  Gary,  Presiding  Judge." 
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suspend  an  appeal,  to  enable  defendant  to 
moTe  for  a  new  tr!al  on  the  ground  of  newly- 
discovered  evidence,  will  be  overruled  -where 
it  Is  supported  only  by  affidavits  of  defend- 
ants, who  did  not  testify  on  the  trial,  as  to 
his  connection  with  the  transactions  out  of 
which  the  prosecution  arose,  and  of  witnuia  res- 
ident beyond  thtjurUdiction  of  tJu  court. "  (Italics 
ours  )  The  importance  of  the  fact  that  the  wit- 
nesses are  within  the  jurisdiction  of  the  court  is 
shown  by  the  case  of  State  v.  Files,  8  Brev.  304, 
in  which  the  court,  in  refusing  a  motion  for  con- 
tinuance on  the  ground  of  the  absence  of  mate- 
rial witnesses,  says:  "Three  tuings  are  nec- 
essary: (1)  That  the  witness  Is  really  mate- 
rial, and  appears  to  the  court  so  to  be;  (2) 
that  the  party  who  appears  has  been  guilty 
of  no  neglect;  (3)  that  the  witness  can  be 
had  at  the  time  to  which  the  trial  Is  de- 
ferred." It  Is  the  judgment  of  this  court 
that  the  order  of  the  circuit  court  be  af- 
firmed. 

On  the  Merits. 

J.  Mtas  Bnlllran,  the  appellant  herein,  was 
indicted  for  murder,  in  killing  Herman  G. 
Gilreath,  in  Greenville,  In  said  state,  on  the 
14th  of  June,  1892.  The  case  was  continned 
by  the  defense  on  account  of  the  absence  of 
material  witnesses,  and  at  the  fall,  1802, 
term  of  court,  the  defense  moved  for  a 
change  of  venue,  and  challenged  the  array 
of  jorora,  <a  the  ground  that  the  sheriff  of 
Greenville  county,  who  was  one  of  the  offi- 
cers charged  with  drawing  the  juries  and 
with  summoning  them,  was  a  lialf-brother  of 
the  deceased.  The  challenge  to  the  array 
was  sustabied,  the  venue  changed,  and  the 
case  ordered  to  Anderson,  for  trial.  The 
case  came  on  for  trial  at  the  October,  1893, 
term  of  the  court  of  general  sessions  for  An- 
derson county,  before  his  honor,  W.  H.  Wal- 
lace, presiding  judge,  and  a  jury  duly  im- 
paneled. Testimony  was  Introduced  In  be- 
half of  the  state,  and  also  In  behalf  of  the  de- 
fendant. After  being  charged  by  his  honor, 
the  presiding  Judge,  the  jury  rendered  a  ver- 
dict of  "Guilty."  The  prisoner  was  sen- 
tenced by  the  presiding  judge  to  be  hanged 
on  Friday,  the  22d  of  December,  1893.  The 
defendant's  counsel  gave  due  notice  of  In- 
tention to  appeal,  and  obtained  an  order  stay- 
ing execution  of  the  sentence  until  the  termi- 
nation of  the  appeal.  The  appellant  filed 
18  exceptions,  which  will  now  be  considered. 

First  exception:  Because  his  honor  erred 
In  excluding  the  answer  of  Dr.  Swandale,  the 
state's  expert,  who  made  the  post  mortem  ex- 
amination of  the  deceased,  to  the  question, 
on  cross-examination:  "Now,  in  your  opin- 
ion, how  was  the  deceased  standing  towards 
the  pistol  when  the  ball  entered?"  In  the 
case  of  State  v.  Merrlman,  34  S.  O.  16,  12  S. 
B.  619,  Chief  Justice  Mclver,  speaking  in 
behalf  of  the  court,  says:  "The  next  question 
objected  to  was  designed  to  elicit  from  the 


witness  his  opinion  as  to  the  position  In 
which  the  gun  must  have  been  to  produce 
the  wounds  found  on  the  body.  The  court, 
after  Instructing  the  witness  first  to  state 
the  facts  upon  which  he  based  his  opinion, 
and  then  give  his  opinion,  overruled  the  ob- 
jection. The  witness  who  was  called  on  to 
make  the  post  mortem  seems  to  have  made  a 
very  intelligent  and  careful  examination, 
and  proceeded  to  state  the  facts  which  such 
examination  revealed,  and  the  opinion  which 
he  had  framed  from  such  facts,  to  the  effect 
that  the  muszle  of  the  gun  must  have  been 
higher  than  the  man  who  was  shot  This,  It 
seems  to  ns,  was  clearly  competent.  See 
Selbles  t.  Blackwell,  1  McMnl.  66;  Jones  v. 
Fuller,  19  S.  C.  66."  In  the  case  of  Hopt  v. 
People,  120  U.  S.  430,  7  Sup.  Ct  014,  Mr. 
Justice  Field,  as  the  organ  of  the  court,  uses 
this  language:  "The  deceased  came  to  his 
death  from  a  blow  Inflicted  upon  the  left 
side  of  his  head,  which  crushed  his  skull.  A 
post  mortem  examination  of  the  body  was 
made  by  a  physician  who  was  allowed, 
against  the  objection  of  the  defendant,  to 
give  his  opinion  as  to  the  direction  from 
which  the  blow  was  delivered,  after  he  had 
stated  that  his  examination  of  the  body  had 
enabled  him  to  form  an  intelligent  opinion  on 
that  point.  The  ground  of  the  objection  was 
that  the  direction  in  which  the  blow  was  de- 
livered was  not  a  matter  for  the  opinion  of 
an  expert,  but  one  which  should  be  left  to  the 
jtiry.  The  court  overruled  the  objection,  and 
the  defendant  excepted.  The  witness  stated 
as  his  opinion  that  the  blow  was  delivered 
from  behind  and  above  the  head  of  the  per- 
son struck,  and  from  the  left  towards  the 
right.  •  •  •  The  opinions  of  witnesses 
are  constantly  taken  as  the  result  of  their 
observations  on  a  great  variety  of  subjects. 
All  that  is  required  in  such  cases  Is  that  the 
witnesses  should  be  able  to  pr(^>erly  make  the 
observations,  the  result  of  which  they  give; 
and  the  confidence  bestowed  on  their  con- 
clusions will  depend  upon  the  extent  and 
completeness  of  their  examination  and  the 
ability  with  which  It  is  made.  The  court  be- 
low, after  observing  that  every  person  is 
competent  to  express  an  opinion  upon  a  ques- 
tion of  identity,  as  applied  to  persons  In  his 
family  or  to  handwriting,  and  give  his  Judg- 
ment in  regard  to  the  size,  color,  and  weight 
of  objects,  and  to  make  an  estimate  as  to 
time  and  distance,  cited  a  great  number 
of  cases  Illustrative  of  this  doctrine.  •  •  • 
Upon  the  same  principle  the  testimony  of  the 
physician  as  to  the  direction  from  which  the 
blow  was  delivered  was  admissible.  It  was 
a  conclusion  of  fact,  which  he  would  natural- 
ly draw  from  the  examination  of  the  wound. 
It  was  not  'expert  testimony'  In  the  strict 
sense  of  the  term,  but  a  statement  of  a  con- 
clusion of  fact,  such  as  men  who  use  their 
senses  constantly  draw  from  what  they  see 
and  hear  In  the  dally  concerns  of  life."   It 
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Uins  appears  that  the  presiding  Judge  was  in 
eiror  in  excluding  the  testimony.  The  wit- 
ness was,  taowever,  afterwards  permitted  to 
glTe  such  testimony,  and  tbe  appellant  was 
therefore  not  prejudiced  by  the  exclusion  of 
the  testimony  in  the  first  Instance.  Bopt  t. 
People,  lao  U.  S.  430,  7  Sup.  Ct  618.  On  the 
grounds  last  mentioned,  therefore,  the  first 
exception  is  oveiruled. 

Second  exception:  Because  his  honor  erred 
in  excluding  the  statement  made  to  Sulliyan, 
tlie  defendant,  by  one  of  his  children,  at  the 
time  the  witness  Robert  Matthews  delivered 
tbe  note  from  deceased  to  BulllTan,  on  tbe 
morning  of  the  killing,  such  conversation  be- 
liiK  a  part  of  the  res  gestae  of  the  delivery  of 
the  note.  We  fall  to  find  in  the  arguments 
of  appellant's  coimsel  where  any  allusion  is 
made  to  this  exception,  and  we  do  not  see 
bow,  in  any  point  of  view,  the  appellant  has 
been  prejudiced  by  tbe  ruling  of  the  presid- 
ing Judge.  See  State  v.  Bticher,  13  8.  C. 
4<S8;  State  v.  Jackson,  32  S.  C.  40-11, 10  S.  E. 
TOO;  Oreenl.  Ev.  i  108.  OHie  second  excep- 
tion is  overruled. 

Third  exception:  Because  Us  honor  erred 
in  striking  out  tbe  testimony  of  the  witness 
M.  L.  Davis  that  deceased  said  to  blm 
some  time  before  the  killing,  In  speaking  of 
tbe  defendant  Sullivan,  that  be  was  not  fit 
to  live  In  a  dvilizaa  community.  This  ex- 
prenion  did  not  amount  to  a  threat,  nor  did 
It  necessarily  show  111  feeling  on  tbe  part  of 
the  deceased  towards  tbe  prisoner.  Furtber- 
moie,  the  witness  was  permitted,  immediate- 
ly after  tbe  said  teatim<my  was  excluded,  to 
testify  as  to  tbe  fedlngs  of  the  deceased  to- 
wards the  prlsono*.  The  tlilrd  exception  is 
overruled. 

Fourth  exception:  Because  his  honor  erred 
in  refustng  to  permit  the  defense  to  put  vp 
a  witness  in  reply  to  the  state's  witness  Fin- 
ley,  who  swore  at  the  trial  that  be  did  not 
remember  whether  he  bad  made  a  difl€!rent 
statement  Just  after  tbe  trial  or  not,  for  tbe 
purpose  of  contradicting  snch  witness,  when 
tbe  foundation  for  such  contradiction  had 
been  properly  laid.  Fifth  exception:  Be- 
cause bis  honor  erred  in  refusing  to  permit 
tbe  defendant  to  put  np  a  witness  In  reply  to 
the  state's  witness  Flnley,  who  swore  at  tbe 
trial  that  be  did  not  remember  whether  be 
bad  made  a  different  statement  when  the 
facts  were  fresh  in  bis  mind,  and  leaving  tbe 
Jury  to  determine  the  weight  which  should 
be  given  to  his  last  statement,  under  the  cir- 
cumstances. These  two  exceptions  will  be 
considered  together.  The  only  objection  to 
tbe  introduction  of  this  testimony  was  be- 
cause tbe  witness  said:  "I  do  not  remember 
whether  I  used  those  words  or  not,"  eta  The 
general  rule  on  this  subject  is  stated  in 
Greenleaf  on  Evidence  (section  462)  as  fol- 
lows: "Tbe  credit  of  a  witness  may  also  be 
impeached  by  proof  that  he  has  made  state- 
ments out  of  court  contrary  to  what  be  has 
testified  at  tbe  trial.  But  it  Is  only  in  such 
matters  as  are  relevant  to  tbe  issue  that  the 


witness  can  be  contradicted."  S.  P.  Nettles 
V.  Harrison.  2  McCord,  230;  Anon.,  1  Hill  (S. 
a)  251;  Smith  v.  Henry,  2  Bailey,  118;  Jones 
V.  M'Nell,  Id.  466.  It  Is  Insisted,  however,  that 
the  case  of  State  v.  Bodle,  33  S.  O.  118,  11 
S.  E.  624,  lays  down  the  rule  that  the  wit- 
ness cannot  be  Impeached  by  showing  be 
has  made  statements  at  another  time  con- 
trary to  those  made  on  the  stand,  if  he  tes- 
tifies that  be  does  not  remember  making  such 
contrary  statements.  The  court  in  that  case, 
after  holding  that  the  testimony  was  wholly 
incompetent  and  Irrelevant,  does  say:  "In 
addition  to  this,  it  does  not  appear  that  Ar- 
thur denied  tbe  statements  which  were  at- 
tributed to  him,  but  simply  said  that  he  had 
no  recollection  of  using  any  such  language." 
This  language  must  be  construed  in  connec- 
tion with  tbe  facts  of  the  particular  case  In 
which  It  was  used.  The  testimony  of  the 
witness  In  that  case,  being  incompetent  and 
irrelevant,  could  not  have  been  Impeached 
by  contrary  statements  made  on  the  other 
occasions,  even  if  he  bad  denied  making  such 
contradictory  statmnenta.  See  anthoritles 
supra.  Startkie  on  Evidence,  at  page  213,  thus 
states  the  rale:  "If  tbe  witness  neither  di- 
rectly admit  nor  deny  the  act  or  declaration, 
as  when  he  merely  says  that  he  does  not  rec- 
ollect, or,  as  It  seems,  gives  any  other  in- 
direct answer  not  amounting  to  an  admission, 
it  is  competent  for  the  adversary  to  prove  tbe 
affirmative,  for  otherwise  the  witness  might 
in  every  such  case  exclude  evidence  of  what 
he  bad  done  or  said  by  answering  that  he 
did  not  remember."  7  Am.  &  Eng.  Enc.  Law, 
p.  109,  says:  "Every  witness  under  cross- 
examination  In  any  proceeding,  dvU  or  crim- 
inal, may  be  asked  whether  he  has  made  any 
former  statement  relative  to  tbe  8ubject'mat> 
ter  of  the  action,  and  inconsistent  with  bis 
present  testimony,  tbe  circumstances  of  the 
supposed  statement  being  referred  to  suf- 
ficiently to  designate  the  particular  occasion; 
and,  if  he  does  not  distinctly  admit  that  he 
has  made  such  a  statemoit,  proof  may  be 
given  that  be  did  not  in  fact  make  it"  The 
evidence  which  the  witness  Flnley  gave  on 
the  stand  was  unquestionably  relevant,  and 
the  testimony  of  contradictory  statements  at 
other  tiroes  should  not  have  been  excluded. 
Tbe  fourth  and  fifth  exceptions  are  sustained. 
Sixth  exception:  Because  bis  honor  erred 
in  refusing  to  charge'  defendant's  request  to 
ctiarge  "5  A,"  upon  tbe  subject  of  threats. 
It  is  as  follows:  "If  the  def aidant  honestly 
and  with  good  reason  considered  that  tbe 
note  which  It  Is  alleged  be  received  on  the 
morning  of  tbe  fatal  encounter  was  a  threat 
on  tbe  part  of  deceased  to  do  him  some  seri- 
ous bodily  harm,  and  if,  when  they  after 
wards  met  the  conduct  of  the  deceased  was 
such  as  to  Indicate  an  Intention  of  Immedi- 
ately carrying  such  threat  Into  execution,  the 
defendant  If  without  fault  In  bringing  on 
the  difficulty,  was  Justified  In  standing  his 
ground  and  using  such  means  for  his  own 
1  defense,  and,  if  death  ensued  thereby,  tbe 
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bomldde  would  be  ezcnsable."  In  the  case 
of  State  v.  McOreer,  13  S.  C.  464,  the  circalt 
Judge  was  requested  to  charge  the  lury: 
"If  the  prisoner  really  thought  his  life  was 
in  danger,  or  he  was  in  danger  of  great  bod- 
ily barm,  he  is  not  goilty,  provided  /le  did  not 
negligently  eome  to  hi*  conelruion.''  (Italics 
ours.)  This  he  refused  to  do,  but  charged 
that  the  prisoner  was  not  to  be  the  Judge  as 
to  the  necessity  "to  inflict  the  battery,  but 
that  the  Jury  was  to  Judge  of  the  necessity." 
Upon  the  appeal  to  the  supreme  court,  the 
following  rule  was  laid  down  by  this  court: 
"To  make  out  a  case  of  self-defense,  two 
things  are  necessary:  (1)  The  evidence 
should  satisfy  the  Jury  that  the  accused  ac- 
tually believed  that  he  was  in  such  imme- 
diate danger  of  losing  his  life  or  sustaining 
serious  bodily  harm  that  it  was  necessary 
for  hia  own  protection  to  take  the  life  of  his 
assailant;  (2)  that  the  circumstances  In  which 
the  accused  was  placed  were  such  as  would, 
In  the  opinion  of  the  Jury,  Justify  such  a  be- 
Lief  in  the  mind  of  a  person  possessed  of  ordi- 
nary firmness  and  reason.  It  is  not  a  ques- 
tion which  depends  solely  upon  the  belief 
which  the  accused  may  have  entertained; 
but  the  question  is  what  was  his  iielief,  and 
whether,  under  all  the  circumstances  as  they 
existed  at  the  time  the  violence  was  inflicted, 
the  Jury  think  he  ought  to  have  formed  such 
belief."  Chief  Justice  Mclver,  in  delivering 
the  opinion  of  the  court  in  State  v.  Wyse,  33 
S.  C.  582,  12  S.  W.  650,  says:  "The  plea  of 
self-defense  rests  upon  the  idea  of  necessity, 
—a  legal  neoesaity;  that  is,  such  a  necessity 
as  in  the  eye  of  the  law  will  excuse  one  for 
80  grave  an.  act  as  the  taking  of  human  life. 

*  *  *  Whether  such  necessity  existed  in  a 
given  case  must  be  Judged  of  by  the  Jury, 
and  not  by  the  person  accused.  The  Jury 
should  not  ask  themselves  the  question  what 
they  would  have  done  under  the  circumstan- 
ces surrounding  the  accused  at  the  time, 

•  •  ♦  but  they  should,  as  sworn  officers  of 
the  law,  look  carefully  at  all  the  circumstan- 
ces surroimding  the  accused,  as  they  appear- 
ed at  the  time  the  fatal  wound  was  inflicted, 
and  ask  themselves  two  questions:  F'irst. 
Did  the  accused  at  the  time  believe  that  be 
was  in  such  immediate  danger  of  losing  his 
life  or  sustaining  serious  bodily  harm  that 
it  was  necessary  for  his  own  protection  to 
take  the  life  of  his  assailant?  Second.  Were 
those  circumstances  such  as  would  Justify 
such  a  belief  in  the  mind  of  a  person  of  ordi- 
nary firmness?"  The  case  of  State  v.  Mcin- 
tosh (S.  C.)  18  S.  E.  1039,  says:  "Where  It 
appears  that  there  were  other  probable 
means  by  which  the  shedding  of  human 
blood  might  have  been  avoided,  it  cannot, 
with  any  propriety,  be  said  that  there  was 
any  such  necessity  to  take  human  life  as 
would  excuse  the  slayer."  This  request  was 
objectionable,  because  (1)  It  ignored  that  re- 
quirement of  the  law  of  self-defense  that 
"the  circumstances  in  which  the  accused  was 
placed  must  be  such  as  would,  in  the  opin- 


ion of  the  Jury,  Justify  such  a  belief  In  th* 
mind  of  a  person  possessed  of  ordinary  firm- 
ness and  reason";  (2)  it  Ignored  that  element 
of  the  law  of  self-defense  that,  "where  it  ap- 
pears that  there  are  other  probable  means 
by  which  the  shedding  of  human  blood  might 
be  avoided.  It  cannot,  with  any  propriety,  be 
said  that  there  was  any  such  necessity  to 
take  human  life  as  would  excuse  the  shiyer." 
The  sixth  exception  is  overruled. 

Seventh  exception :  Because  his  honor  err- 
ed in  omitting  to  charge  the  law  in  reference 
to  threats  and  their  effect  as  applicable  to 
the  testimony  in  this  case.  In  which  the  ef- 
fect of  threats  was  such  a  prominent  and 
Important  part  of  the  testimony  and  case. 
In  the  case  of  State  v.  Dodson,  16  S.  O.  463, 
the  court  says:  "A  Judge  is  not  bound  to 
lay  before  the  Jury  all  the  law  which  might, 
under  any  circumstances,  apply  to  the  of- 
fense charged,  but  only  such  principles  as 
are  applicable  to  the  case  as  made  by  the 
evidence;  and,  if  the  party  charged  desires 
to  have  any  other  principles  of  the  law  laid 
down  to  the  Jury,  It  was  his  duty  to  request 
the  Judge  to  Instruct  the  Jury  as  to  such 
other  propositions  as  he  may  desire  the  Jury 
to  be  informed  of."  The  charge  of  his  honor, 
the  presiding  Judge,  was  very  full  as  to  the 
law  of  the  case  generally.  The  accused  was 
represented  by  an  array  of  able  counsel,  and 
it  was  their  duty  to  have  embodied  in  their 
requests  to  charge  such  other  propositions  of 
law  as  they  thought  were  applicable  to  the 
facts  In  the  case.  The  seventh  exception  is 
overruled. 

Eighth  exception:  Because  his  honor  erred 
In  refusing  to  charge  defendant's  eighth  re- 
quest to  charge.  It  is  as  follows:  "If  the 
defendant  was  without  fault  In  bringing  on 
the  difllculty,  and  believed  at  the  time  he 
hred  the  fatol  shot  that  deceased  had  thrown, 
or  was  in  the  act  of  throwing,  bis  hand 
to  his  right  hip  pocket,  for  the  purpose  of 
drawing  his  pistol,  he  was  Justified  in  firing 
without  retreating  or  waiting  to  become  cer- 
tain of  the  purpose  of  deceased  In  so  doing." 
This  request  was  not  only  objectionable  for 
the  reasons  stated  in  discussing  the  sixth 
exception,  but  also  on  the  ground  that  It  was 
attempted  to  make  the  Jury  determine  the 
right  of  the  accused  to  fire  without  retreat- 
ing, etc.,  from  certain  particular  facts  in  the 
case,  and  not  from  all  the  facts  in  the  case. 
The  eighth  exception  Is  overruled. 

Ninth  exception:  Because  his  honor  erred 
In  refusing  to  charge  defendant's  ninth  re- 
quest to  charge.  It  is  as  follows:  "If  the 
Jury  believe  that  the  defendant  was  without 
fault  In  bringing  on  the  difficulty,  and  was 
unlawfully  assailed  by  the  deceased,  and 
that  the  deceased  was  making  towards  the 
defendant  with  his  stick  In  his  hand  in  a 
threatening  manner,  and  the  stick  in  the 
hands  of  the  deceased  was  suflacient  to  cause 
the  defendant  to  apprehend  serious  bodily 
harm  or  death,  and  if  the  defendant  be- 
lieved that  the  object  on  the  part  of  the  de- 
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ceased  In  thns  aaaaaltlng  him  was  to  do 
him  some  serloas  bodily  barm,  the  defendant 
■warn  Jostlfled  to  draw  bis  pistol,  and  demand- 
ing of  deceased  'to  stand  back';  and  If  de- 
ceased refused  to  stand  back,  or  did  any  act 
manifesting  an  Intention,  real  or  apparmt, 
to  draw  his  pistol,  the  defendant  was  Justi- 
fied in  taking  the  life  of  the  deceased,  if  he 
honestly  beliered  his  life  or  limb  was  in 
Imminent  jeopardy,  and,  as  a  man  of  ordi- 
nary firmness  and  reason,  was  justified  in 
that  belief."  This  request  was  objectionable 
on  two  grounds:  (1)  Because  It  ignored  that 
element  of  self-defense  that  a  person  can- 
not take  human  life  where  there  are  probable 
means  by  which  the  shedding  of  human 
blood  can  be  avoided;  and  (2)  because  it  was 
an  attempt  to  make  the  jury  arrive  at  their 
coadusion  from  particular  facts.  Instead  of 
reaching  such  conclusion  from  all  the  facts 
in  the  case.  The  ninth  exception  is  over- 
ruled. 

Tenth  exception:  Because  his  honor  erred 
In  charging  the  Jury  In  reply  to  the  request 
of  Judge  Melton,  "Will  your  honor  please  ex- 
plain to  the  jury  that,  if  one  attempts  to 
draw  a  pistol,  that  Is  action?"  "That  would 
depend  on  circumstances  whether  It  was  an 
assault  or  not.  Simply  drawing  a  pistol  In 
a  quarrel  I  do  not  think  would  be  an  assault, 
unless  he  offered  to  use  it  u];>on  the  person 
of  another,"— -when  be  idionld  have  charged 
that  if  two  men  are  in  a  anarrel,  and  one 
of  them  draws  a  pistol,  the  other  Is  not 
bound  to  wait  to  ascertain  what  he  la  going 
to  do  with  it,  for  such  delay  might  be  fatal 
to  bis  life.  The  remark  of  his  honor  that 
"simply  drawing  a  pistol  In  a  quarrel  I  do 
not  think  would  be  an  assault,  unless  be  of- 
fered to  use  it  upon  the  person  of  another," 
taken  In  connection  with  the  facts  of  this 
case,  was  calculated  to  mislead  the  jury. 
From  this  remark  the  jury  might  reasonably 
come  to  the  conclusion  that  two  things  are  nec- 
essary, when  a  pistol  is  drawn  in  a  quarrel, 
to  constitute  an  assault:  (1)  That  the  pistol 
had  to  be  drawn;  and  (2)  that  there  was  an 
offer  to  use  it  upon  the  person  of  another. 
Tlie  drawing  of  the  pistol  may  itself  consti- 
tute the  assault  State  t.  Jackson,  32  S.  C. 
27, 10  S.  B.  760.    This  exertion  is  sustained. 

Eleventh  excepti(m:  Because  the  charge  of 
his  honor  upon  this  defendant's  reqnest  to 
charge  "4  B"  was  misleading  to  the  jury, 
and  not  responsive  to  any  testimony  In  the 
case.  It  was  not  responsive  to  any  testi- 
mony In  the  case,  because  no  witness  testi- 
fied that  the  deceased  was  standing  quarrel- 
ing with  a  pistol  in  his  hand,  or  that  he  drew 
a  pistol  at  all.  It  was  mlaleading  to  the 
jury,  because  the  defendant's  defense  was 
that  in  a  quarrel  the  deceased  had  attempted 
to  draw  a  pistol,  and  that  he  shot  to  pre- 
serve his  life,  and  the  jury  could  well  rea- 
son from  his  honor's  statement  that  "simply 
drawing  a  pistol  In  a  quarrel  I  do  not  think 
would  be  an  assault,  unless  he  offered  to 
nse  it  npon  the  person  of  another,"  suited 


the  case,  for  Sullivan  and  Oilreath  wore 
quarreling,  and  even  if  Oilreath  had  already 
drawn  a  pistol,  unless  he  tried  to  nse  it, 
it  would  have  been  an  assault  Therefore, 
as  be  did  not  get  to  draw  his  pistol  to  see 
whether  be  Intended  using  it  or  not  of 
course  be  did  not  assault  Sullivan,  and  he 
was  not  justified  In  shooting.  The  remark 
of  his  honor  to  which  the  appellant  excepts 
was  simply  used  as  an  illustration,  and  was 
not  calculated  to  mislead  the  jury.  The 
eleventh  exception  is  overruled. 

Twelfth  exception:  Because  his  honor 
erred  in  refusing  to  grant  a  new  trial  to  the 
defoidant  on  account  of  the  misconduct  of 
the  constable  In  charge  of  the  jury,  in  telling 
the  jury  that  they  could  not  see  the  Judge, 
but  would  have  to  reach  their  verdict  on  the 
instructions  that  had  been  given  them.  Thir- 
teenth exception:  Because  his  honor  erred 
in  refusing  to  grant  a  new  trial  to  the  de- 
fendant on  account  of  the  misconduct  of  the 
jury  in  reaching  their  verdict  as  they  did. 
The  facts  upon  which  these  exceptions  are 
predicated  were  disputed.  They  are  not  re- 
viewable by  this  court  If  the  trial  judge. 
In  refusing  the  motion  for  a  new  trial,  bad 
committed  errw  of  law,  this  court  would  cor- 
rect such  error.  No  such  question,  however. 
Is  raised  by  these  exceptions.  The  twelfth 
and  thirteenth  exceptions  are  ovwmled. 

Fourteenth  exception:  Because  his  honor 
erred  In  refusing  to  grant  a  new  trial  to  the 
defendant  on  account  of  the  connsel  for  the 
state,  Silr.  Prince,  making  derogatory  and 
denunciatory  statements  against  the  defend- 
'ant  in  his  argument  to  the  jury,  which  no- 
where appeared  in  the  testimony.  No  objec- 
tion was  made  to  the  remarks  of  Mr.  Prince, 
but  oven  if  objection  bad  been  made,  it 
would  not  have  been  sufficient  ground  for  a 
new  trial.  The  fourteenth  exception  Is  over- 
ruled. 

Fifteenth  exception:  Because  his  honor 
erred  in  refusing  to  grant  a  new  trial  to  the 
defendant,  on  account  of  the  oounsel  t(«  the 
state,  Mr.  Earle,  commenting  to  the  Jury  on 
the  previous  action  of  the  court  in  this  case, 
the  delay  in  coming  to  trial,  and  the  change 
of  venue,  and  drawing  Inferences  unfavora^ 
ble  to  the  accused  from  these  things,  when 
none  of  them  should  have  been  permitted  to 
be  discussed  by  the  state.  When  the  defend- 
ant's counsel  interposed  their  objection  to  the 
remarks  of  Mr.  Earle,  the  presiding  judge  re- 
plied: "As  I  understand,  the  entire  record 
has  been  put  in  evidence  by  consent"  The 
record  alluded  to  is  not  set  forth  in  the  case, 
and  this  court  cannot  determine  In  its  ab- 
sence within  what  bounds  the  remarks  of 
Mr.  Earle  should  have  been  confined.  This 
court,  however,  deems  It  proper  to  say  that 
It  is  in  no  wise  to  be  understood  as  lending 
sanction  to  comments  by  {tttorneys  as  to 
matters  not  before  the  court  In  the  particular 
case.    The  fifteenth  exception  is  overruled. 

Sixteenth  exception:  Because  his  honor 
erred  in  his  charge  to  the  jury  upon  the 
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aoUdtor'a  second  request  to  charge,  In  pre- 
suming that  neither  of  the  parties  had  done 
anything  to  Justify  the  other  in  assaufting 
him  with  a  plstoL  The  presiding  judge,  aft- 
er reading  the  concluding  part  of  the  solicit- 
or's second  request,  to  wit,  "But  neither  bad 
the  right  to  assault  the  other  with  a  pistol, 
and  the  man  that  did  tliat  was  to  blame," 
said,  "Well,  I  charge  you  tliat,  upon  the 
presumption  that  the  other  Iiad  done  nothing 
to  Justify  or  excuse  it."  The  context  clear- 
ly sliowB  that  the  words  "upon  the  presump- 
tion" were  used  in  the  sense  of  "provided," 
and  we  are  satisfled  that  the  Jury  was  not 
misled  by  them.  The  sixteenth  exception  is 
overruled. 

Seventeenth  exoeptlcm:  Because  bis  honor 
erred  in  bis  charge  to  the  Jury  upon  the  solic- 
itor's third  request  to  charge.  It  is  as  fol- 
lows: "That  if  the  Jury  believe  from  the  evi- 
dence tliat  the  defendant,  Sullivan,  in  the 
morning  of  tbe  homicide,  armed  himself  with 
a  pistol,  intending  to  kill  the  deceased,  Gil- 
reath,  if  he  met  him  that  morning,  and  they 
afterwards  did  meet,  and  Sullivan  did  carry 
out  his  purpose  by  killing  him,  then  no  prov- 
ocation that  Oilreath  might  have  given  him 
immediately  before  the  fatal  shot  was  fired 
would  excuse  the  killing,  and  the  defendant 
would  be  guilty  of  murder."  His  honor,  tbe 
presiding  Judge,  said:  "Wdl,  I  charge  you 
that,  because  that  proceeds  upon  the  as- 
sumption that  the  killing  was  done  with 
malice,  as  I  will  explain  to  you  hereafter; 
that  If  a  man  meets  another,  and  kills  him 
upon  a  previously  formed  Intention  of  kill- 
ing him,  that  is  murder."  The  request, 
coupled  with  the  explanation  of  tbe  presid- 
ing Judge,  was  free  from  error.  Tbe  sev- 
enteenth exception  is  overruled. 

Eighteenth  exception:  Because  bis  htmor 
erred  in  refusing  to  charge  tbe  Jury  that 
the  transactions  of  the  day  before  the  killing 
(June  13th)  had  no  connection  whatever  with 
the  occurrence  on  tbe  day  of  the  killing,  and 
misled  the  Jury  by  saying:  "I  think  that 
would  dq[>end  upon  circumstances.  Sup- 
pose, for  instance,  one  man  tells  another,  'I 
will  meet  you  tomorrow  morning,  and  settle 
tbe  matter';  the  quarrel  may  be  adjourned," 
—and  to  counsel's  statement,  "It  is  not  that 
In  this  case,  may  it  please  your  honor,"  re- 
plied, "That  is  for  the  Jury  to  determine," 
when  there  was  no  testimony  to  support  his 
donor's  supposition.  When  his  honor  used 
tbe  words,  "That  is  for  the  Jury  to  deter- 
mine," he  evidently  referred  to  the  transac- 
tions of  the  day  before  tbe  killing,  and  in 
this  we  see  no  error. 

It  is  the  Judgment  of  this  court  that  a  new 
trial  be  granted. 

McIVER,  C.  J.  I  regret  to  say  that  I  am 
unable  to  concur  in  the  conclusion  that  there 
should  be  a  new  trial  in  this  case,  for  I  do 
not  think  that  the  grounds  relied  upon  for 
that  purpose  can  be  sustained.  Tbe  pres- 
sure of  other  and  more  important  official  du- 


ties forbids  me  from  now  devoting  tbe  time 
necessary  for  the  preparation  of  tbe  reasons 
for  my  dissent,  and  I  do  not  feel  Justified  in 
delaying  the  disposition  of  this  appeal  until 
I  could  find  tbe  time  necessary  foi  that  pur- 
pose. 


MAYO  V.  SPARTANBURG.  IT.  &  C.  E.  CO. 

(Supreme  Court  of  South  Carolina.    Feb.  23, 

1895.) 

COMFLAIHT— AMBilDMSirT— LlMITATiONa 

Where  an  action  was  brought  under 
Gen.  St.  S  1511  "(Bev.  St.  1 1688),  providing  that 
a  railroad  company  shall  be  Habie  for  any  prop- 
erty injnrfed  b^  fire  oommnnicated  to  it  from 
a  fire  originating  on  the  company's  property, 
plaintiff  will  not,  after  an  action  founded  on 
negligence  has  been  barred  by  limitation,  be 
allowed  to  amend  his  complaint  by  striking  out 
the  allegations  therein  referring  to  the  statute, 
and  inserting  in  place  thereof  an  allegation  that 
the  injury  was  caused  by  defendant's  negli- 
gence. 

Appeal  from  common  pleas  circuit  court  of 
Fairfield  county;  T.  B.  Fraser,  Judge. 

Action  by  Phillip  R.  Mayo  against  the  Spar- 
tanburg, Union  &  Columbia  Railroad  Com- 
pany for  damages  caused  by  a  fire  communi- 
cated from  land  of  defendant  to  land  of  plain- 
titr.  From  an  order  denying  leave  to  amend 
the  complaint,  plaintiff  appeals.    AlBrmed. 

Ragsdale  tt  Ragsdale,  for  appellant  B.  Ij. 
Abney,  for  respondent. 

POPB,  J.  Tbe  plaintiff  instituted  am  ac- 
tion against  the  defendant  on  the  15tb  day  of 
August,  1892.  After  a  verdict  firom  a  Jury 
in  bis  favor,  and  after  Judgment  thereon,  an 
appeal  was  taken  therefrom  by  the  defend- 
ant. This  court  granted  a  new  trlaL  40  S.  C. 
517,  19  S.  E.  73.  Just  aftw  tbe  new  trial  was 
granted,  this  court  decided  the  two  cases  of 
Hunter  v.  Railroad  Co.  (S.  C.)  19  S.  E.  197, 
and  Llpfeld  v.  Railroad  Co.,  Id.  497,  wherein 
it  was  established  that  under  section  1511, 
Gen.  St.  (new  section  1688  of  our  Revised 
Statutes),  a  right  of  action  did  not  exist 
against  a  railroad  for  fire  oommonlcated  to 
propei-ty  contiguous  to  a  raUroad  track  by  a 
locomotive  engine  from  fire  originating  with- 
in tbe  right  of  way  of  tbe  railroad,  when  set 
out  by  authorised  agent  of  said  railroad,  if 
said  railroad  was  then  operated  by  a  leased 
road.  When  these  decisions  were  announced, 
tbe  plaintiff's  complaint  was  as  follows:  "The 
plaintiff  above  named,  complaining  of  the 
above-named  defendant,  by  his  amended  com- 
plaint alleges:  (1)  That  the  defendant  is  a 
cwporatlon,  duly  incorporated  imder  the  lawa 
of  this  state,  and  owns  a^d  operates  a  rail- 
road between  the  stations  of  Alston  and  Spar- 
tanburg, in  tbe  state  aforesaid,  operating 
tbe  same  through  its  lessee,  the  Richmond  and 
DanvlUe  RaUroad  Company.  (2)  That  tbe 
plaintiff  is  the  owner  of  a  certain  plantation 
or  tract  of  land  near  Alston,  In  the  county  of 
Fairfield,  and  state  aforesaid,  which  lies  along 
and  over  tbe  track  or  roadbed  of  tbe  defend- 
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oat  (3)  That  oo  the  — —  day  of  Ifay,  A 
D.  1892,  the  defendant,  through  Its  agent, 
set  fire  cot  upon  Its  right  of  way,  which  fire 
was  communicated  to  the  said  land  of  plain- 
tiff, and  bnrned  over  about  two  hundred  acres 
of  the  same,  destroying  growing  trees,  rub- 
bish, and  other  ntatter  upon  which  the  value 
and  fertility  of  the  said  land  in  a  large  meas- 
ure depended,  to  the  damage  of  the  plaintifC 
la  tlie  amount  of  three  hundred  dollars,  and 
(contrary  to  the  act  of  the  general  assembly 
in  anch  cases  made  and  provided).  Where- 
fore the  plaintiff  demands  Judgment  against 
the  defendant  for  the  sum  of  three  hundred 
dollars  damages,  and  for  the  costs  of  this  ac- 
tion." So  a  motion  was  served  upon  the  de- 
fendant's attorney  by  the  plaintitTs  attorneys 
that  they  would  move  "upon  all  the  pleadings 
and  iMTooeedlngs  in  this  action  and  upon  the 
proposed  amended  complaint  and  affidavits 
herewith  served  upon  you,"  befcwe  Judge 
Eraser,  on  the  ISth  day  of  June,  1884.  at 
Winnsborouch,  S.  O.,  for  an  order  granting 
leave  to  the  plaintiff  to  amend  his  complaint 
by  strOclng  out  from  the  third  paragraph 
thereof  the  words,  "contrary  to  the  form  of 
the  act  of  the  general  assembly  in  such  case 
nukde  and  provided,"  and  inserting  in  lieu 
thereof  the  words,  "the  plaintiff  alleges  that 
the  defendant,  by  its  agents  and  servants,  did 
not  observe  ordinary  care  and  prudence  in 
Ktting  out  said  fire,  and  did  not  dbterre  or- 
dinary eare  and  prudence,  in  that  Its  said 
agents  and  servants,  seeing  and  knowing 
that  the  said  flre  was  spreading  out  on  the 
plaintlfrs  land,  to  his  great  damage,  made 
no  effort  to  extinguish  the  same."  Accompa- 
nying this  notice  was  the  {uroposed  complaint, 
which  otniformed  strictly  to  the  notice.  These 
affidavits  also  accompanied  the  notice,  which 
alleged,  among  other  things,  "that  the  facts 
upon  which  the  plaintiff  bases  his  right  to  re- 
cover in  this  action  <u  tbottn  at  the  Uut  trial 
[italics  ours],  and  as  defendant  is  prepared 
again  to  show,  are  as  follows:  About  the  16tb 
day  of  May,  1802,  one  Jacob  PoweU,  the  sec- 
tion master  in  the  employ  of  the  defendant, 
cansed  a  fire  to  be  set  out  od  the  defendant's 
right  of  way,  which  was  contignoas  to  this 
plaintiff's  land;  that  the  said  flre  was  put 
oat  at  a  vwy  dry  season,  and  at  a  point  where 
thoe  was  much  dry,  combnstlble  matter, 
which  was  easily  ignited;  that  it  was  com- 
mnnicated  to  deponent's  land  without  any  ef- 
fort wliatsoever  on  the  pcurt  of  defendant's 
agents  and  savants  to  arrest  its  course,  al- 
tbongh  they  were  present  and  saw  the  said  flre 
spreading  out  on  deponent's  land;  that  the 
■aid  flre  was  bomlng  on  the  lands  of  deponent 
for  two  or  three  days;  that  it  did  great  dam- 
age thereto,  and  endangered  the  deponent's 
l>uUdlngB,  and,  although  it  was  seen  so  burn- 
ing by  the  defendant's  agents  and  servants, 
and  was  known  by  them  to  have  resulted  from 
the  fire  set  out  by  them  on  defendant's  right 
of  way  as  aforesaid,  they  made  no  effort 
whatever  to  extiagaisb  the  same;  and  this 
deponent  alleges  that  the  said  agents  and 


servants  of  the  defendant  were  guilty  of  gross 
negligence  and  want  of  care  in  setting  out  the 
said  flre  at  the  time  and  place  aforesaid,  and 
they  were  guilty  of  gross  negligence  and  want 
of  care,  in  that  they  made  no  ettort  to  ex- 
tinguish the  said  flre."  The  motion  was  heard 
by  Judge  Fraser,  whereupon,  on  the  21st  June, 

I  1884,  he  made  the  following  order:  "This 
cause  came  before  me  at  chambers,  at  Winns- 
borough,  on  a  motion  on  due  notice,  accompa- 
nied with  affidavits  for  leave  to  amend  the 
complaint  so  as  to  add  an  allegation  of  negli- 
gence, in  that  there  was  on  the  part  of  the 
agents  of  the  defendants  a  want  of  ordinary 

'  care  and  prudence  in  setting  out  flre  on  the 
right  of  way,  and  in  that  the  said  agents,  see- 
ing and  knowing  that  the  flre  was  spreading 
to  the  plaintilTs  land,  made  no  effort  to  ex- 
tinguish the  same.  The  complaint  alleged  a 
cause  of  action  for  damages  by  flre  originat- 
ing in  defendant's  right  of  way,  under  Gen. 
Bt  1 1511.  The  cause  of  this  action  under  this 
section  is  complete  without  any  allegation  of 
negligence.  The  proposed  amendment  would, 
therefore,  be  oblectlonable,  in  that  there 
would  be  in  this  complaint,  thus  amended, 
two  causes  of  action,  without  stating  them 
separately.  If  this  difficulty  were  out  of  the 
way,  and  the  proposed  amendment  put  into 
the  complaint  as  a  separate  cause  of  action, 
the  diflSculty  would  be  that  this  new  cause  of 
action  would  be  protected  by  the  statute  of 
limitations  in  the  same  way  as  if  made  a  part 
of  the  complaint  at  the  e<»nmencement  of  the 
actlMi;  thus  a  new  action,  and  not  an  amend- 
ment Thae  are  valuable  remedies  as  to  this 
second  cause  of  action  now  proposed  to  be 
set  up  by  way  of  amendment  which  would 
have  been  available  if  the  action  had  been 
commenced  in  reference  to  it  when  the  orig- 
inal complaint  was  served,  but  are  now  lost, 
by  lapse  of  time,  unless  it  can  be  set  up  by 
way  of  amendment  I  think,  in  cases  like 
this,  the  amendment  ought  not  to  be  allowed. 
It  is  ordaed  that  the  motion  to  amend  be, 
and  the  same  is  hereby,  dismissed."  From 
this  ordor  of  Judge  Fraser  the  plaintiff  now 
appeals:  (1)  Because  his  honcv  erred  in  hold- 
ing "that  the  proposed  amendment  would  be 
objectionable,  tn  that  there  would  be  in  the 
complaint  thus  amended,  two  causes  of 
action,  without  stating  then  separately."  (2) 
Because  his  honor  erred  In  holding  that  if 
"this  difficulty  were  out  of  the  way,  and  the 
proposed  amendment  put  into  the  complaint 
as  a  separate  cause  of  action,  the  difficulty 
would  be  that  this  new  cause  of  action  would 
be  protected  by  the  statute  of  limitations  in 
the  same  way  as  if  made  a  part  of  the  com- 
plaint at  the  commencement  of  the  action; 
thus  a  new  action,  and  not  an  amendment." 
(3)  Because  his  honor  erred  in  holding  that 
"there  are  valuable  remedies  as  to  this  secnnd 
cause  of  action  now  proposed  to  be  set  up  by 
way  of  amendment,  which  would  have  been 
available  if  the  action  had  been  commenced 
in  reference  to  it  when  the  original  complaint 
was  served,  but  are  now  lost  by  the  lapse  of 
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time,  unless  It  can  be  set  up  by  way  of  amend- 
ment. (4)  Because  bis  honor  erred  In  re- 
fusing the  plaintiff's  motion  for  leave  to 
amend." 

May  we  not  venture  to  suggest  that  much 
of  the  difficulty  in  reconciling  our  different 
decisions  will  disappear  when  we  patiently 
examine  and  compare  the  cases  bearing  upon 
the  question  of  ameodment?  This  cause  Is 
rendered  absolutely  necessary  when  a  par- 
ticular class  of  cases  Is  to  be  differentiated 
from  the  much  larger  class  of  sudi  cases. 
To  make  our  meaning  plain,  let  us  state  that 
unquestionably  the  case  of  Lilly  v.  Railroad 
Co.,  32  S.  C.  142,  10  8.  B.  032,  presente  an 
Instance  of  the  finst  class,  and  that  of  Wal- 
lace V.  RaUroad  Co.,  S4  S.  0.  82,  12  S.  B.  815, 
presents  an  Instance  of  the  second  class.  In 
the  case  of  Lilly  t.  Railroad  Co.,  supra,  the 
right  of  amendment  was  decided  upon  the 
express  gnx>uud  that  when  such  amendment 
was  applied  for,  to  wit,  In  March,  1888,  more 
than  two  yeai-s  had  elapsed  since  the  death 
of  Gre«i  Lilly  (who  was  killed  In  February, 
1887),  and  therefore  the  statute  of  this  state 
had  barred  the  action,  and  therefore  the 
court,  in  granting  the  amendment,  would 
nullify  this  statute  of  limitation.  This  was 
the  language  of  this  court  at  page  145,  32  g. 
C,  and  page  032,  10  S.  B.  (Lilly's  Case,  su- 
pra): "Next  as  to  the  amendment  refused. 
Amendments  are  provided  for  in  the  Code, 
and  allowed  sometimes  by  the  court  for  cer- 
tain purposes,  and,  wliile  not  entirely  discre- 
tionary in  the  sense  that  the  ruling  of  the 
court  Is  unappealable  In  all  cases,  yet  It  must 
be  a  clear  case  of  error  when  Its  discretion 
will  be  Interfered  with.  In  this  case  the  de- 
murrer was  properly  held  fatal  to  the  com- 
plaint, the  effect  of  which  was.  In  substance, 
to  turn  the  plaintiff  out  of  court,  on  the 
ground  that  she  had  no  cause  of  action.  That 
was  her  status  even  before  the  demurrer  was 
lnteri>osed,and  although  the  motion  to  amend 
was  made  before  the  demurrer  was  Interpos- 
ed, yet  when  his  honor  considered  the  motion 
to  amend  he  was  compelled  to  consider  wheth- 
er there  was  anything  in  the  complalAt  to 
amend  by,  and  upon  examination  he  found 
no  cause  of  action  stated,  and,  if  the  amend- 
ment was  allowed.  It  would  not  simply  sup- 
plement a  faulty  statement  of  a  cause  of 
action  by  adding  or  striking  out  the  name  of 
a  party,  or  by  correcting  a  mistake  In  the 
name  of  a  party,  eta,  or  by  Inserting  other 
allegations  material  to  the  case,  but  It  would 
be  absolutely  giving  a  cause  of  action  when 
more  was  alleged;  and  in  this  case,  whoa 
none  could  exist  for  t/ie  reason,  that  the  two 
years  allowed  witfiin  which  to  bring  siteh  mo- 
tion /lad  elapsed  [italics  ours],  we  think 
his  honor  was  right  In  holding  that  the 
amendment  proposed  would  have  entirely 
changed  the  nature  of  the  action,  and  there- 
fore not  allowable."  Code,  §  194.  From  the 
foregoing  extract  from  the  opinion  of  the  Jus- 
tice who  announced  the  Judgment  of  this 
court,  it  is  evident  that  the  amendment  was 


refused  because  when  it  was  applied  for  the 
statutory  bar  of  two  years  had  already  elaps- 
ed. In  the  case  of  Wallace  v.  Railroad  Co.,  su- 
pra, no  bar  to  the  action  existed  when  amend- 
ment was  applied  for.  Hence  the  court  sus- 
tained the  right  of  amendment  as  allowed  by 
the  circuit  Judge.  In  that  case.  In  which 
the  complaint,  as  it  originally  existed,  was 
faulty  In  failing  to  formally  plead  the  fact 
of  negligence,  an  amendment  to  accomplish 
this  purpose  was  allowed  under  section  194 
of  the  Code  of  Civil  Procedure. 

Now  let  us  Inquire  Into  the  cause  at  bar. 
We  find  that  the  plaintiff,  after  the  fire  in 
May,  1892,  by  which  his  property  was  In- 
jured, had  two  causes  of  action  therefor 
against  .the  defendant,— one  under  section 
1511,  Gen.  St  (now  section  1688  of  our  Re- 
vised Statutes);  the  other  under  the  common 
law  for  negligence.  In  his  complaint  as 
originally  prepared  he  set  out  as  his  cause  of 
action  that  under  section  1511.  Having  be- 
gun his  action  in  September,  1892,  any  judg- 
ment therein  would  have  entitled  him  to  the 
privileges  set  out  In  section  1528.  Oen.  St 
(now  section  1691  of  our  Revised  Statutes), 
which  Is  as  follows:  "Whenever  a  cause  of 
action  shall  arise  against  any  railroad  cor- 
poration for  personal  Injury  or  Injury  to 
property  sustained  by  any  person  or  persona 
and  such  cause  of  action  shall  be  prosecuted 
to  Judgm^it  by  the  person  or  persons  in- 
jured, or  his  or  their  legal  representatives, 
said  Judgment  shall  relate  back  to  the  date 
when  the  cause  of  action  arose,  and  shall  be 
a  lien  as  of  that  date  of  equal  force  and  ef- 
fect with  the  lien  of  employes  for  wfcges, 
upon  the  income,  property,  and  franchises  of 
said  corporation,  enforceable  In  any  court  of 
competent  Jurisdiction  by  attachment  or  levy 
and  sale  under  execution,  and  shall  take  pre- 
cedence and  priority  of  payment  of  any  mort- 
gage, deed  of  trust  or  other  security  given 
to  secure  the  payment  of  bond  made  by  said 
railroad  company:  provided,  any  action 
brought  under  this  section  shall  be  commen- 
ced within  twelve  months  from  the  time 
that  said  Injury 'shall  have  been  sustained.'' 
We  remarked  Just  a  moment  ago  that  the 
plaintiff  had  two  causes  of  action  against  the 
defendant  because  of  this  fire  set  out  by  Its 
authorized  agents  In  May,  1892.  In  the  case 
of  Hunter  v.  Railroad  Co.  (S.  C.)  19  S.  E., 
at  page  198,  Chief  Justice  Mclver  stated  the 
doctrlnein  these  words:  "It  cannot  be  claim- 
ed that  the  provisions  of  section  1511  super- 
sede the  right  of  action  at  common  law  based 
upon  negligence,  for  there  is  nothing  In  the 
section  to  indicate  that  the  legislature  in- 
tended to  take  away  any  previously  exlstiuR 
right  of  action,  and  the  contrary  view  is  ex- 
pressly recognized  in  Rogers  v.  Railroad  Co., 
31  S.  C.  388,  9  S.  E.  1059,  and  In  the  recent 
case  of  Kinard  v.  Railroad  Co.,  18  S.  B.  119, 
this  court  expressly  adopted  the  same  view 
In  considering  a  case  under  another  section 
of  the  same  chapter  of  the  General  Statutes 
analogous  to  the  section  now  under  consid- 
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eratIon,BO  far  at  least  as  this  particular  ques- 
tion is  concerned."  An  examination  of  the 
complaint  as  originally  amended,  and  upon 
which  the  first  trial  was  had,  will  show  that 
there  are  no  allegations  of  negligence  what- 
soever. Under  section  1511  no  such  allega- 
tions were  necessary.  Hanter  t.  Railroad 
Co.,  snpra.  But  in  the  second  cause  of  ac- 
tion snch  allegations  are  necessary.  Such 
allegations  would  be  obliged  to  go  in  as  an 
amendment  In  Tiew  of  Lilly  t.  Railroad 
Co.,  sopra,  would  this  not  be  giving  a  cause 
of  action  when  before  there  was  none,  after 
the  expiration  of  the  statutory  period?  It 
■eems  to  ns  that  It  would  be  doing  so.  We 
cannot  agree  with  the  circuit  judge  that  the 
allowance  of  this  amendment  would  allow 
two  causes  of  action  In  the  same  statement 
If  the  language  is  stricken  out  ref«Ting  to 
the  action  under  section  ISll,  and  the  amend- 
noent  proposed  Inserted  in  lien  thereof,  there 
would  only  remain  one  cause  of  action.  We 
understand  the  circuit  Judge  to  base  his  view 
as  to  this  effect  upon  the  language  of  the 
amendment  purporting  to  give  a  cause  of  ac- 
tion t<H*  ne^igence,  and  he  thinks  the  words 
"want  of  due  care  In  putting  fire  out  on  the 
right  of  way"  might  sustain  a  cause  of  ac- 
tion in  themselves.  We  think,  if  this  were 
■o.  It  was  in  the  power  of  the  circuit  Judge, 
in  his  order  allowing  the  amendment  to  have 
guarded  against  this  result  It  would  not 
necessitate  a  disallowanoe  of  the  amendment 
We  would  sustain  the  first  exception,  if  It 
would  be  of  any  service  to  the  plalntlfr  in 
tills  case,  but  it  will  not  be.  Under  the  views 
berdnbefore  expressed,  we  overrule  the  sec- 
ond, third,  and  fonrth  grounds  of  appeaL 
Prom  these  consideiatloos  it  appears  there 
was  no  reversible  error  in  the  court  below. 
It  is  the  Judgment  of  this  court  that  the  or- 
der appealed  from  be  sustained,  and  the  ap- 
I>eal  dismissed. 

McIVBR,  C  J.  (dissenUng).  It  seems  to 
me  that  the  amendment  asked  for  was  re- 
fused in  the  exercise  of  the  discretion  of  the 
circuit  Judge,  and  that  under  the  circum- 
stances, his  discretion  was  not  only  not  abus- 
ed, iNit  was  properly  and  wisely  exercised. 


KKOBELOCH  v.  GERMANIA  SAV.  BANK 

OP  CHARLESTON. 

(Snpreme  Court  of  South  Carolina.     Feb.  27, 

1895.) 

Liabilities  o»  Bane— Pasbino  Checks  os  Trdst 
Fcjeo— Suit  bt  Admihistratok  dk  Bonis 

NOK— BilACD  OF  EZSOCTOR. 

1.  An  implied  contract  arises  between  a 
bank  and  a  depositor  that  the  bank  will  pay 
ell  checks  drawn  bj  the  depositor  so  long  as 
there  remains  a  sufficient  amoant  to  liis  credit 

2.  The  liability  of  a  bank  for  cashing  checks 
drawn  by  its  president  as  exscntor,  on  a  fund 
deposited  in  tnist  for  bene6ciarieB  under  the 
will,  with  knotrledge  of  the  nature  of  the  fund, 
and  that  he  intended  to  convert  it  to  his  own 
oae,  can  be  e&forced  only  in  a  court  of  chancery, 


and  a  Jury  trial  cannot  be  demanded  as  a  mat- 
ter of  right. 

3.  An  administrator  de  bonis  non  with  the 
will  annexed,  appointed  on  the  death  of  the  ex- 
ecutor named  in  the  will,  is  the  successor  in  of- 
fice of  such  executor. 

4.  An  administrator  de  iMnis  non  with  the 
will  annexed  cannot  maintain  an  action  to  in- 
validate an  executed  transaction  between  his 
predecessor  and  the  defendant  on  the  ground  of 
frand  and  collusion  between  them. 

5.  Questions  not  raised  in  the  trial  court 
will  not  be  considered  on  appeal. 

Appeal  from  common  pleas  circuit  court 
of  Charleston  county;  I.  D.  Witherspoon, 
Judge. 

Action  by  Jacob  Knobeloch,  administra- 
tor, against  the  Germania  Savings  Bank  of 
Charleston,  to  recover  money  due  his  in- 
testate. Prom  an  order  placing  the  action 
on  the  chancery  side  of  the  calendar,  and 
from  another  dismissing  the  complaint, 
plaintiff  appeals.    Affirmed. 

The  complaint  Is  as  follows: 

"The  plaintiff,  Jacob  Knobeloch,  adminis- 
trator de  bonis  non  cum  testamento  annexo 
of  the  last  will  and  testament  of  William 
Knobeloch,  Sr.,  deceased,  complaining  of  the 
defendant  herein,  alleges: 

"First  For  a  first  cause  of  action:  (1) 
That  the  defendant,  Germania  Savings  Bank 
of  Charleston,  South  Carolina,  Is,  and  was 
at  the  times  hereinafter  mentioned,  a  cor- 
poration duly  chartered  under  the  laws  of 
the  state  of  South  Carolina,-  and  carrying  on 
a  banking  business  in  the  said  city  of 
Charieston,  in  the  state  aforesaid.  (2)  That 
on  or  about  tite  26th  day  of  September,  1880, 
William  Knobeloch,  Senior,  departed  this 
Ufe,  leaving  in  force  his  last  will  and  testa- 
ment bearing  date  the  19th  day  of  Novem- 
ber, 1874,  and  ttiat  the  said  last  will  and 
testament  subsequent  to  the  decease  of  the 
said  William  Knobeloch,  Senior,  to  wit,  on 
the  6th  day  of  October,  1880,  was  duly  prov- 
ed in  common  form  before  the  Honorable 
W.  E.  Vincent  Jndge  of  probate  In  and  for 
the  county  of  Charleston,  and  on  the  same 
day  Jacob  Small  and  William  Knobeloch, 
Junior,  the  executors  nominated  therein, 
duly  qualified  thereon,  and  assumed  upon 
themselves  the  burden  of  the  administration 
of  the  estate  of  the  said  William  Knobeloch, 
Senior,  deceased.  (3)  That  on  or  about  the 
20th  day  of  May,  1890,  William  Knobeloch, 
Junior,  one  of  the  said  executors,  departed 
this  life,  leaving  surviving  bis  coexecutor, 
Jacob  Small,  who  continued  the  administra- 
tion of  the  estate  of  the  said  William  Knol>e- 
loch.  Senior,  deceased,  as  the  surviving  ex- 
ecutor thereof.  (4)  That  the  said  Jacob 
Small,  anterior  to  the  7th  day  of  February, 

1801,  to  wit  from  the day  of  , 

1874,  continuously  and  up  to  the  date  of  his 
decease,  on  or  about  the  Sth  day  of  Decem- 
ber, 1893,  was  a  director  and  president  of 
the  defendant  corporation,  Germania  Sav- 
ings Bank  of  Charleston,  South  Carolina, 
and  was  charged  with  and  exercised  the 
general  supervision  of  the  affairs  of  said 
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bank.  (5)  That  the  executors  of  Wllltam 
Knobeloch,  Senior,  deceased,  anterior  to  and 
on  the  7th  day  of  February,  1891,  had  on 
deposit  in  the  Oermanla  Savings  Bank  of 
Cliarleston,  South  Carolina,  inter  alia,  the 
sum  of  seven  thousand  seven  hundred  and 
twenty-eight  48/100  dollars,  said  amount  be- 
longing to  the  estate  of  the  said  William 
Knobeloch,  Senior,  and  forming  a  part  there- 
of, and  being  the  property  of  the  cestnis  que 
trustent  thereunder,  who  were  parties  other 
than  Jacob  Small;  all  of  which  defendant 
well  knew.  (6)  That  on  or  about  the  7th 
day  of  February,  1891,  Jacob  Small,  then 
being  a  director  and  president  of  the  €ler- 
mania  Savings  Bank  of  Charleston,  South 
Carolina,  directed  the  said  bank  to  pay  over 
to  him,  and  did  take  from  the  said  defend- 
ant bank,  the  sum  of  two  thousand  dollars, 
the  property  of  the  estate  of  the  said  Wil- 
liam Knobeloch,  Senior,  deceased,  as  afore- 
said, and  then  intended  to  and  did  misappro- 
priate and  convert  the  same  to  his  own  use, 
and  not  to  the  use  of  the  said  estate  of  the 
said  William  Knobeloch,  Senior,  as  afore- 
said,—all  with  the  knowledge  of  the  said- 
defendant,  the  Germania  Savings  Bank  of 
Charleston,  South  Carolina;  and  the  said 
misappropriation  and  conversion  did  not  be- 
come known  to  any  of  the  cestuis  que  trust- 
ent of  the  estate  of  William  Knobeloch,  Se- 
nior, deceased,  entitled  to  said  fund,  until 
<Mi  or  about  Jan'uary  19,  1894.  (7)  That  the 
said  plaintiff,  Jacob  Knobeloch,  on  or  about 
the  19th  day  of  January,  1894,  duly  qualifled 
as  administrator  de  bonis  non  cum  testa- 
mento  annexe  of  the  last  will  and  testament 
of  William  Knobeloch,  Senior,  deceased,  and 
letters  of  administration  on  said  estate  were 
granted  to  him  on  the  same  day  by  the 
Honorable  A.  Q.  Magrath,  probate  Judge  for 
Charleston  county,  state  aforesaid,  and  he 
thereupon  undertook  the  burden  of  the  ad- 
ministration of  the  same.  (8)  That  on  or 
about  the  29th  day  of  January,  1894,  this 
plaintiff  made  demand  upon  the  defendant 
for  the  payment  to  him,  as  administrator 
de  bonis  non  com  testamento  annexe  of  the 
last  will  and  testament  of  William  Knobe- 
loch, Senior,  deceased,  of  the  said  sum  of 
two  thousand  dollars,  with  Interest  from  the 
701  day  of  February,  1891,  and  the  said  de- 
fendant refused  to  pay  the  same,  or  any 
part  thereof. 

"Second:  For  a  second  cause  of  action: 
<1)  That  the  defendant,  Oermanla  Savings 
Bank  of  Charleston,  South  Carolina,  Is,  and 
was  at  the  times  hereinafter  mentioned,  a 
corporation  duly  chartered  under  the  laws 
of  the  state  of  South  Carcdina,  and  carrying 
on  a  banking  business  in  the  said  city  of 
Charleston,  in  the  state  aforesaid.  (2)  That 
on  or  about  the  2eth  day  of  September,  1880, 
WUlIam  Knobeloch,  Senior,  departed  this 
life,  leaving  in  force  his  last  will  and  testa- 
ment, bearing  date  the  19th  Oatf  of  Novem- 
ber, 1874,  and  that  the  said  last  will  and  tes- 
tament, •ubsequent  to  the  decease  of  the 


said  William  Knobeloch,  Senior,  to  wit,  on 
the  6th  day  of  October,  1880,  was  duly 
proved  In  common  form  before  the  H<Hior- 
able  W.  E.  Vincent,  Judge  of  probate  In  and 
for  the  county  of  Charleston;  and  <m  the 
same  day  Jacob  Small  and  William  Knobe- 
loch, Junior,  the  executors  nominated  there- 
in, duly  qualifled  thereon,  and  assumed  upon 
themselves  the  burden  of  the  administration 
of  the  estate  of  the  said  William  Knobeloch. 
Senior,  deceased.  (3)  That  on  or  about  the 
29th  day  of  May,  1890,  WllUam  Knobeloch. 
Junior,  one  of  the  said  executors,  departed 
this  life,  leaving  surviving  his  coexecotor, 
Jacob  Small,  who  continued  the  adminiatta- 
tlon  of  the  estate  of  the  said  William  Knobe- 
loch, Senior,  deceased,  as  the  surviving  ex- 
ecutor thereof.  (4)  That  the  said  Jacob 
Small,  anterior  to  the  28th  day  of  Febmary, 

1891,  to  wit,  from  the  day  of , 

1874,  continuously  and  up  to  the  date  of  his 
decease,  on  or  aboot  the  5th  day  of  Decem- 
ber, 1893,  was  a  director  and  president  at 
the  defendant  corporation,  Germania  Savings 
Bank  of  Charleston,  South  Carolina,  and 
was  charged  with  and  exercised  the  general 
supervision  of  the  affairs  of  said  bank.  (5) 
That  the  executors  of  William  Knobeloch, 
Senior,  deceased,  anterior  to  the  7th  day  of 
February,  1881,  had  on  deposit  fai  the  Ger- 
mania Savings  Bank  of  Charleston,  South 
Carolina,  inter  alia,  the  sum  of  seven  thou- 
sand seven  hundred  and  twenty-eight  48/100 
dollars,  and  anterior  to,  up  to,  and  on  the 
28th  day  of  FelHmary,  1891,  had  on  deposit 
In  the  Oermanla  Savings  'Bank  of  Charles- 
ton, South  Carolina,  inter  alia,  the  sum  of 
five  thousand  seven  hundred  and  twenty- 
eight  48/100  dollars;  said  amount  belonging 
to  the  estate  of  the  said  William  Knobeloch. 
Senior,  and  forming  a  part  thereof,  and  be- 
ing the  property  of  the  cestuis  que  trustent 
thereunder,  who  were  parties  other  than 
Jacob  Small,  all  of  which  defendant  well 
knew.  (6)  That  on  or  about  the  28th  day  of 
February,  1892,  Jacob  Small,  then  being  a 
director  and  president  of  the  Oermanla  Sav- 
ings Bank  of  Charleston,  South  Carolina,  di- 
rected the  said  bank  to  pay  over  to  him.  and 
did  take  from  the  said  defendant  bank,  tlie 
sum  of  five  thousand  seven  hundred  and 
twenty-eight  48/100  dollars,  the  property  of 
the  estate  of  the  said  William  Knobeloch, 
Senior,  deceased,  as  aforesaid,  and  th«i  in- 
tended te  and  did  misappropriate  and  con- 
vert the  same  to  his  own  use,  and  not  to 
the  use  of  the  said  estate  of  the  said  WUllam 
Knobeloch,  Senior,  deceased,  aforesaid,— all 
with  the  knowledge  of  the  said  defendant, 
the  Germania  Savings  Bank  of  Oharieston, 
South  Carolina;  and  the  said  misappropria- 
tion and  conversion  did  not  become  Jcnowo 
to  any  of  the  cestuis  que  trust«Kt  of  Mie 
estate  of  William  K-nobdoch,  Senior,  de- 
ceased, entitled  to  said  fund,  until  oa  or 
about  January  19,  1894.  (7)  That  the  plain- 
tiff, Jacob  Knoteloch,  on  or  about  the  19th 
day  of  January,  1894,  duly  qualifled  as  ad- 
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mtnlsttator  de  bonis  non  cam  testamento 
aanexo  of  the  last  will  aod  testament  of 
William  Knobeloch,  Senior,  deceased,  and 
letters  of  administration  on  said  estate  were 
granted  to  him  on  the  same  day  by  the 
Honorable  A.  G.  Ma^rrath,  probate  Judge  for 
Charleston  connty,  state  aforesaid,  and  he 
thereupon  undertook  the  burden  of  the  ad- 
ministration of  the  same.  (8)  That  on  or 
about  the  29th  day  of  January,  18&4,  this 
plaintiff  made  demand  upon  the  defendant 
for  the  payment  to  him,  as  administrator  de 
tMnls  non  cum  testamento  annexo  of  the 
last  will  and  testament  of  William  Knobe- 
loch, Senior,  deceased,  of  the  said  sum  of 
are  thousand  seven  hundred  and  twenty- 
tight  48/100  dollars,  with  Interest  from  the 
28th  day  of  february,  1891,  and  the  said 
defendant  refused  to  pay  the  same  or  any 
part  thereof. 

"Wherefore  the  plaintiff  demands  Judg- 
ment against  the  defendant  for  the  sum  of 
seven  thousand  seven  hundred  and  twenty- 
eight  48/100  dollars,  together  with  Interest 
on  -two  thousand  dollars  thereof  from  the 
7th  day  of  February,  1891,  and  with  In- 
terest on  fire  thousand  seven  hundred  and 
twenty-eight  48/100  dollars  thereof  from 
the  28th  day  of  February,  1891,  and  his 
costs  and  disbursements  herein." 

The  answer  is  as  follows: 

"The  defendant  above  named,  the  Oer- 
mania  Savings  Bank  of  Charleston,  South 
Carolina,  answering  the  complaint  herein: 

"First.  For  a  first  defense  to  the  first  cause 
of  action:  d)  The  defendant  admits  the  alle- 
gations of  paragraphs  1, 2,  S,  and  4  of  the  first 
cause  of  action  of  the  complaint  herein.  (2) 
This  defendant,  in  answer  to  paragraph  5  of 
the  first  cause  of  action  of  the  complaint,  ad- 
mitsthat  the  executors  of  William  Knobeloch, 
Senior,  deceased,  anterior  te  and  on  the 
7th  day  of  February,  1891;  had  on  deposit 
in  the  said  the  Germania  Savings  Bank  of 
(ThatlesttHi,  South  Carolina,  inter  alia,  the 
Hum  of  seven  thousand  seven  hundred  and 
twenty-eight  48/100  dollars,  but  it  alleges 
that  the  said  deposit  was  made  and  entered 
on  its  books  to  the  credit  of  Jacob  Small  and 
William  Knobelocli,  exeontors  of  the  estate  of 
William  Knobeloch.  It  denies  that  It  had 
any  knowledge  or  informatloD  aufllclent  to 
form  a  belief,  or  any  knowledge  whatever, 
as  to  whom  the  said  money  belonged,  ex- 
cept as  Indioated  by  the  said  deposit  credit- 
ed as  aforesaid.  And  this  defendant  dmles 
every  other  aUegaMon  of  said  paragraph  6 
not  specially  answered  by  this  paragraph 
of  tbto  answer.  (3)  As  to  the  allegations 
contained  in  paragraph  6  of  the  first  canse 
of  action  of  the  complaint  herein,  this  de- 
fendant admits  that  on  or  about  the  Tth 
day  of  February,  1891,  Jacob  Small  was  a 
director  and  president  of  this  defendant, 
and  it  alleges  tbat  the  said  Jacob  Small,  as 
surviving  executor  of  the  will  of  the  sold 
William  Knobdoch,  S«ilor,  drew  of  the  said 
amoont  on  deposit  in  the  said  the  Germania 


Savings  Bank  of  Charleston,  Sontb  Gaiollna, 
as  stated  in  the  last  preceding  paragraph 
of  this  answer,  tiie  sum  of  two  thousand 
dollars,  which  was  then  and  there  paid  to 
him;  but  this  defendant  denies  that  the 
said  Jacob  Small,  as  president  or  director  of 
the  said  the  Germania  Savings  Bank,  direct- 
ed the  said  bank  to  pay  over  to  him  the  said 
sum  of  two  thousand  dollars.  This  defend- 
ant denies  that  it  had  any  knowledge  or  In- 
formation sufficient  to  form  a  belief,  or  any 
knowledge  whatever,  as  to  whom  the  said 
money  belonged,  except  as  indicated  by  the 
said  deposit  account;  and  not  only  denies 
any  knowledge  or  Information  sufficient  to 
form  a  belief  as  to  whether  or  not  the  said 
Jacob  Small  then  intended  to  misappropri- 
ate and  convert  the  same  to  his  own  use 
and  not  to  the  use  of  the  said  estate  of  Wil- 
liam Knobeloch,  Senior,  but  denies  that  it 
knew,  or  had  any  reason  to  suspect,  when 
said  money  was  drawn  out  and  paid  as 
aforesaid,  that  said  Jacob  Small  Intended 
to  misappropriate  and  convert  the  same  to 
his  own  use,  and  not  to  the  use  of  the  said 
estate  of  William  Knobeloch.  This  defend- 
ant has  no  knowledge  or  Information  sufli- 
cleut  to  form  a  belief  as  to  whether  or  not 
any  misappropriation  and  conversion  of  the 
said  money  by  the  said  Jacob  Small,  as  al- 
leged in  said  paragraph  6  of  said  first  cause 
of  action  of  the  complaint,  was  made,  and  as 
to  when  such  misappropriation  and  conver- 
sion, If  any  such  there  has  been,  became 
known  to  any  of  the  ceetuls  que  trustent  of 
the  estate  of  William  Knobeloch,  Senior,  de- 
ceased. And  this  defendant  denies  each  and 
every  other  allegation  of  said  paragraph  6 
of  said  first  cause  of  action  of  the  complaint 
not  hereinbefore  in  this  pai«graph  of  this 
answer  specially  answered.  (4)  This  de- 
fendant admits  the  allegations  of  paragraphs 
7  and  8  of  the  first  cause  of  action  of  the 
complaint 

"Second.  For  a  second  defense  to  the  first 
cause  of  action:  <1)  This  defendant  admits 
the  allegations  of  paragraphs  1,  2,  3,  and  4  of 
the  first  cause  of  action  of  the  comjdalnt  (2) 
In  answer  to  paragraph  5  of  the  first  cause  of 
action  of  the  complaint  this  defendant  ad- 
mits that  the  executors  of  WiUlam  Knobe- 
loch, Senior,  deceased,  anterior  to  and  on  the 
7th  day  of  February,  1891,  bad  on  deposit  In 
the  Germania  Savings  Bank  of  Charleston, 
South  Carolina,  inter  alia,  the  sum  of  seven 
thousand  seven  hundred  and  twenty-eight 
43/100  dollars,  but  It  aUeges  that  the  said  de- 
posit was  mads  and  entered  on  Its  books  to 
the  credit  of  Jacob  Small  and  William  Knobe- 
loch, executsrs  of  the  estate  of  William  Kno- 
beloch. It  denies  that  it  had  any  knowledge  or 
information  sufficient  to  form  a  belief,  or  any 
knowledge  whatever,  as  to  whom  said  mon- 
ey belonged,  except  as  indicated  by  the  said 
deposit  credited  as  aforesaid;  and  this  de- 
fendant denies  every  other  allegation  of  said 
paragraph  S  not  specially  answered  by  this 
paragraph  of  this  answer.    (3)  As  to  the  al- 
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legations  contained  In  paragraph  6  of  the 
first  cuuse  of  action  of  the  complaint  herein, 
this  defendant  admits  that  on  or  abont  the 
7th  day  of  February,  ISOl,  Jacob  Small  was 
a  director  and  president  of  this  defendant, 
and  it  alleges  that  the  said  Jacob  Small,  as 
BurTivlng  executor  of  the  last  will  and  testa^ 
ment  of  the  said  William  Knobelocb,  Senior, 
drew  of  the  said  amount  on  deposit  in  the 
said  bank,  as  stated  in  the  last  preceding 
paragraph  of  this  answer,  the  sum  of  two 
thousand  dollars,  which  was  then  and  there 
paid  to  him;  but  this  defendant  denies  that 
said  Jacob  Small,  as  president  or  director  of 
•aid  bank,  directed  said  bank  to  pay  over  to 
him  said  sum  of  two  thousand  dollars.  This 
defendant  denies  that  it  had  any  knowledge 
or  information  sufficient  to  form  a  belief,  or 
any  knowledge  whateyer,  as  to  whom  said 
money  belonged,  except  as  indicated  by  said 
deposit  account;  and  not  only  denies  any 
knowledge  or  Information  safflci«it  to  form 
a  belief  as  to  whether  or  not  said  Jacob 
Small  then  intended  to  misappropriate  and 
convert  the  same  to  his  own  use,  and  not  to 
the  Qse  of  said  estate  of  William  Knobeloch, 
Senior,  but  denies  that  it  knew,  or  had  any 
reason  to  suspect,  when  said  money  was 
drawn  oat  and  paid  as  aforesaid,  that  said 
Jacob  Small  Intended  to  misappropriate  and 
convert  the  same  to  bis  own  use,  and  not  to 
the  use  of  the  said  estate  of  William  Knobe- 
loch. Thia  defendant  has  no  knowledge  or 
Information  sufficient  to  form  a  belief  as  to 
whether  or  not  any  misappropriation  and 
conversion  of  said  money  by  said  Jacob 
Small,  as  alleged  in  said  paragraph  6  of  said 
first  cause  of  action  of  the  complaint,  was 
made,  and  as  to  when  such  misappropriation 
and  conversion,  if  any  such  there  has  been, 
became  known  to  any  of  the  cestuis  que 
trustent  of  the  estate  of  William  Knobelocb, 
Senior,  deceased.  And  this  defendant  denies 
each  and  every  other  allegation  of  said  para- 
graph 6  of  said  first  cause  of  action  of  the 
complaint  not  hereinbefore  In  this  paragraph 
of  this  answer  specially  answered.  (4)  This 
defendant  admits  the  allegations  of  para- 
graphs 7  and  8  of  the  first  cause  of  action  of 
the  complaint.  (5)  This  defendant,  further 
answering,  alleges  on  information  and  belief, 
acquired  since  the  commencement  of  this  ac- 
tion, as  follows,  to  wit:  That  the  last  will 
and  testament  of  W^llllam  Knobeloch,  Senior, 
mentioned  in  paragraph  2  of  the  first  cause 
of  action  of  the  complaint,  is,  as  shown  by 
the  copy  thereof,  hereto  annexed,  marked 
'Exhibit  A,'  and  made  a  part  of  this  answer. 
That  Joseph  Knobeloch,  mentioned  in  said 
last  win  and  testament,  predeceased  the  tes- 
tator, William  Knobeloch,  Senior,  deceased, 
nnmarried,  intestate,  and  without  issue. 
That  a  partition  and  division  of  the  estate  of 
■aid  William  Knobeloch,  Senior,  was  made 
by  his  said  executota  some  time  previous  to 
the  6th  day  of  February,  1891,  and  during 
the  lifetime  of  said  William  Knobeloch,  Jr., 
one   of  the  said    executors,    wherein   and 


whereby  the  said  executors  set  apart  one- 
third  of  said  testator's  estate,  according  to 
the  direction  of  said  testator's  will,  for  Susan 
Knobeloch,  his  widow,  and  divided  the  re- 
maining two-thirds  thereof  Into  four  equal 
shares, paying  over, transferring,  and  deliver- 
ing one  of  said  shares  to  William  Knobelocb, 
Junior,  one  of  said  shares  to  Jacob  Knobe- 
loch, and  one  of  said  shares  to  John  Knobe- 
loch, and  retaining  the  other  one  share,  hold- 
ing the  same  in  trust  for  Fredericka  Osten- 
dorff,  on  the  trust  set  out  in  reference  to  her 
share  in  the  will  of  said  testator.  And  this 
defendant  further  alleges,  on  information  and 
belief  acquired  since  the  «ommencement  of 
this  action,  that  a  part  of  the  said  one-third  of 
the  estate  of  said  testator,  William  Knobe- 
loch, Senior,  so  set  apart  for  Susan  Knobe- 
loch, consisted  of  certain  money  on  deposit 
to  the  credit  of  the  said  Jacob  Small  and 
William  Knobeloch,  executors  of  estate  of 
William  Knobelocb,  in  said  Germania  Sav- 
ings Bank  of  Charleston,  South  Carolina, 
that  on  or  about  the  e9th  day  of  May,  1890, 
the  said  William  Knobeloch,  Junior,  one  of 
the  sons,  and  also  one  of  the  executors,  aa 
aforesaid,  of  said  testator,  William  Knobe- 
loch, Senior,  died,  leaving  his  last  will  and 
testament,  whereby  he  appointed  his  wife, 
Eliza  G.  Knobeloch,  sole  executrix,  but,  in 
case  of  her  marriage,  appointed  Jacob  Knobe- 
loch and  Jacob  Small  executors  thereof, 
which  said  last  will  and  testament  of  the 
said  William  Knobeloch,  Junior,  was  admit- 
ted to  probate  before  the  judge  of  probate 
for  Charleston  county,  aforesaid,  on  4th  June, 
1890,  when  said  Eliza  G.  Knobeloch  quali- 
fied as  executrix  thereon;  that  upon  the 
death  of  the  said  William  Knobeloch,  Junior, 
the  said  Jacob  Small,  having  survived  him, 
under  the  power  contained  in  the  said  laat 
will  and  testament  of  William  Knobeloch, 
Senior,  by  an  instrument  of  writing  dated 
Gth  February,  1891,  a  copy  of  which  is  here- 
to annexed,  marked  'Exhibit  B,'  and  made  a 
part  of  this  answer,  substituted  Jacob 
Knobeloch  as  trustee  of  Fredericka  Osten- 
dorfl  under  said  will  in  place  of  William 
Knobeloch,  Junior,  deceased;  that  the  said 
Susan  Knobeloch,  widow  of  William  Knolie- 
loch.  Senior,  died  on  or  about  29th  Novem- 
ber, 1890,  whereupon,  in  the  months  of  Jan- 
uary and  February,  1891,  said  Jacob  Small, 
then  surviving  executor  of  the  said  last  will 
and  testament  of  said  William  Knobeloch, 
Senior,  made  a  partition  of  the  said  one-third 
of  the  estate  of  said  William  Knobeloch, 
Senior,  and  which  consisted  in  part  of  said 
money  on  deposit  in  said  bank,  as  aforesaid, 
paying  one-fourth  part  of  said  money  to  said 
Jacob  Knobelocb,  one-fourth  part  thereof  to 
said  John  Knobeloch,  and  deposited  one- 
fourth  part  thereof  to  his  credit  as  Jacob 
Small,  surviving  executor  under  the  will  of 
William  Knobeloch,  Senior,  which  said  deposit 
is  still  in  said  bank,  undrawn,  and  for  which 
deposft  the  bank  book  la  In  the  possession 
of  the  said  Eliza  G.  Knobeloch,  who  claims 
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the  aatd  deposit  as  executrix  of  WilUam 
Knobeloch,  Junior.  And  this  defendant  al- 
leges tbat  on  the  7tii  day  of  February,  1891, 
the  said  Jacob  Small,  as  surrlTlng  executor, 
as  aforesaid,  drew  out  of  said  bank  two 
thousand  dollars,  as  hereinbefore  mentioned, 
of  the  amount  remaining  to  the  credit  of  said 
account  In  said  bank  with  said  executors  of 
William  Knobeloch,  Senior,  as  aforesaid,  and 
on  the  28th  day  of  February,  1891,  drew  out 
of  said  amount  five  thousand  seven  hundred 
and  twenty-elKht  48/100  dollars,  the  balance 
thereof;  that  this  defendant  has  no  knowl- 
edge or  Information  sutflclent  to  form  a  be- 
lief, nor  any  information  wliateTer,  as  to 
whether  the  said  sum  of  two  thousand  dol- 
lars was  misappropriated  and  converted  by 
said  Jacob  Small  as  aUeged  in  the  complaint, 
or  was  paid  by  him  to  such  of  the  parties  as 
were  entitled  thereto  under  said  last  will 
and  testament  of  said  William  Knobeloch, 
Senior.  And  this  defendant  further  alleges 
on  information  and  belief  that  said  John 

Knobeloch  died  on  or  about  the day  of 

,  1883,  leaving  his  last  wiU  and  testa- 


ment^ which  was  duly  admitted  to  probate 
before  the  probate  Judge  for  Charleston  coun- 
ty, aforesaid,  on  January  21,  1803,  when  Ja- 
cob Knobeloch,  executor  therein  named, 
qualified  as  such.  And  this  defendant  fur- 
ther alleges  that  said  Jacob  Small  died  on  or 
about  the  5th  day  of  December,  1893,  leav- 
ing bis  last  will  and  testament,  which  was 
duly  proved  before  the  Judge  of  probate  for 
Charleston  county  on  the  11th  day  of  Decem- 
ber, 1883,  and  that  letters  of  administration 
with  the  win  annexed  were  Issued  by  said 
Judge  of  probate  to  Rudolph  Slegling  on  4th 
January,  1884.  That  the  said  Jacob  Knolie- 
loch,  individually  and  as  executor  of  John 
Knobeloch  and  as  trustee  of  Fredericka  Os- 
tendorff  under  the  said  will  of  said  William 
Knobeloch,  Senior,  the  said  Eliza  O.  Knobe- 
loch, as  executrix  of  the  will  of  said  William 
Knobeloch,  Junior,  and  said  Rudolph  Sleg- 
ling, as  administrator  of  the  will  of  Jacob 
Small,  are  necessary  parties  to  this  action. 

"Third.  For  a  first  defense  to  the  second 
cause  of  action:  (1)  This  defendant  admits 
the  allegations  o^  paragraphs  1,2,  3,  and  4  of 
the  second  cause  of  action  of  the  complaint 
(2)  This  defendant,  in  answer  to  paragraph 
5  of  the  second  cause  of  action  of  the  com- 
plaint, admits  that  the  executors  of  WllUam 
Knobeloch,  Senior,  deceased,  anterior  to  and 
on  the  7th  day  of  February,  1881,  had  on  de- 
posit in  the  said  the  Germanla  Savings  Bank 
of  Charleston,  Sooth  Carolina,  inter  alia,  the 
sum  of  seven  thousand  seven  hundred  and 
twenty-eight  48/100  dollars,  and  anterior  and 
up  to  and  on  the  28th  day  of  February,  1891, 
the  sum  of  five  thousand  seven  hundred  and 
twenty-eight  48/100  dollars;  but  It  alleges  that 
the  said  d^jMwits  were  made  and  entered  on 
its  books  to  the  credit  of  Jacob  Small  and  Wil- 
liam Knobeloch,  executors  estate  of  William 
Knobeloch.  It  denies  that  It  had  any  knowl- 
edge or  inf onnatlon  sufficient  to  form  a  be- 
T.2l8.£.no.l— 2 


lief,  or  any  knowledge  whatever,  as  to  whom 
said  money  belonged,  except  as  indicated  by 
the  said  deposit  credited  as  aforesaid.  And 
this  defendant  denies  every  other  allegation 
of  said  paragraph  5  not  specially  answered 
by  this  paragraph  of  this  answer.  (3)  As  to 
the  allegations  contained  in  paragraph  6  of 
the  second  cause  of  action  of  the  complaint 
herein,  this  defendant  admits  that  on  or 
about  the  28th  day  of  February,  1891,  Jacob 
Small  was  a  director  and  president  of  this 
defendant,  and  it  alleges  that  the  said  Jacob 
Small,  as  surviving  executor  of  the  will  of 
the  said  William  Knobeloch,  Senior,  drew  of 
the  said  amount  on  deposit  in  the  said  the 
Germanla  Savings  Bank  of  Charleston,  South 
Carolina,  as  stated  in  the  last  preceding  par- 
agraph of  this  answer,  the  sum  of  five  thou- 
sand seven  hundred  and  twenty-eight  48/100 
dollars,  which  was  then  and  there  paid  to 
him;  but  this  defendant  denies  that  the  said 
Jacob  Small,  as  president  or  director  of  the 
said  the  Germanla  Savings  Bonk,  directed 
the  said  bank  to  pay  over  to  him  the  said 
sum  of  five  thousand  seven  hundred  and 
twenty-eight  48/100  dollars.  This  defendant 
denies  that  It  liad  any  knowledge  or  Informa- 
tion sufficient  to  form  a  belief,  or  any  knowl- 
edge whatever,  as  to  whom  the  said  money 
belonged,  except  as  Indicated  by  the  said  de- 
posit account;  and  not  only  denies  any 
knowledge  or  information  sufficient  to  form 
a  belief  as  to  whether  or  not  the  said  Jacob 
Small  then  Intoaded  to  misappropriate  and 
convert  the  same  to  his  own  nse,  and  not  to 
the  use  of  the  said  estate  of  William  Knobe- 
loch, Senior,  but  denies  that  It  knew,  or  had 
any  reason  to  suspect,  when  said  money  was 
drawn  out  by  and  paid  as  aforesaid,  that  said 
Jacob  Small  intended  to  misappropriate  and 
convert  the  same  to  his  own  use,  and  not  to  the 
use  of  the  said  estate  of  William  Knobeloch. 
This  defendant  has  no  knowledge  or  Informa- 
tion sufficient  to  form  a  belief  as  to  whether 
or  not  any  misappropriation  and  conversion 
of  the  said  money  by  the  said  Jacob  Small, 
as  alleged  in  said  paragraph  6  of  said  second 
cause  of  action  of  the  complaint,  was  made, 
and  as  to  when  such  misappropriation  and 
conversion,  if  any  such  there  has  been,  be- 
came known  to  any  of  the  cestuis  que  trust- 
ent  of  the  estate  of  William  Knobeloch, 
Senior,  deceased.  And  this  defendant  de- 
nies each  and  every  other  allegation  of  said 
paragraph  6  of  said  second  cause  of  action 
of  the  complaint  not  hereinbefore  In  this 
paragraph  of  this  answer  specially  an- 
swered. (6)  This  defendant  admits  the  alle- 
gations of  paragraphs  7  and  8  of  the  second 
cause  of  action  of  the  complaint. 

"Fourth.  For  a  second  defense  to  the  sec- 
ond cause  of  action:  (1)  This  defendant  ad- 
mits the  allegations  of  paragraphs  1,  2,  3, 
and  4  of  the  second  cause  of  action  of  the 
complaint.  (2)  This  defendant.  In  answer  to 
paragraph  5  of  the  second  cause  of  action  of 
the  complaint,  admits  that  the  executors  of 
William  Knobeloch,  Senior,  deceased,  ante- 
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rior  to  and  on  th«  7th  day  of  February,  1891, 
had  on  deposit  in  the  said  the  Germanla  Say- 
ings Bank  of  Charleston,  South  Carolina,  in- 
ter alia,  the  sum  of  seven  thousand  seven 
hundred  and  twenty-eight  48A00  dollars,  and 
anterior  and  up  to  and  on  the  28th  day  of 
February,  1891,  the  sum  of  five  thousand 
seven  hundred  and  twenty-eight  48/100  dol- 
lars; but  it  alleges  that  the  said  deposits 
were  made  and  entered  on  its  books  to  the 
credit  of  Jacob  Small  and  William  Knobeloch, 
executors  of  estate  of  William  Knobeloch.  It 
denies  that  it  bad  any  knowledge  or  informa- 
tion sufficient  to  form  a  belief,  or  any  knowl- 
edge whatever,  as  to  whom  the  said  money 
belonged,  except  as  indicated  by  the  said  de- 
Itosit  credited  as  aforesaid.  And  this  de- 
fendant denies  every  other  allegation  of  said 
paragraph  5  not  specially  answered  by  this 
paragraph  of  this  answer.  (3)  As  to  the  al- 
legations contained  in  paragraph  6  of  the  sec- 
ond cause  of  action  of  the  complaint  herein, 
this  defendant  admits  that  on  or  about  the 
28th  day  of  February,  1891,  Jacob  Small  was 
a  director  and  president  of  this  defendant, 
and  it  alleges  that  the  said  Jacob  Small,  as 
surviving  executor  of  the  will  of  the  said 
AVilllam  Kuobeloch,  Senior,  drew  of  the  said 
amount  on  deposit  in  the  said  the  Germanla 
Savings  Bank  of  Charleston,  South  Carolina, 
as  stated  in  the  last  preceding  paragraph  of 
this  answer,  the  sum  of  five  thousand  seven 
hundred  and  twenty-eight  48/100  dollars, 
which  was  then  and  there  paid  to  him;  but 
this  defendant  denies  that  the  said  Jacob 
Small,  as  president  or  director  of  the  said 
the  Germanla  Savings  Bank,  directed  the 
said  bank  to  pay  over  to  him  the  said  sum  of 
five  thousand  seven  hundred  and  twenty- 
eight  48/100  dollars.  This  defendant  denies 
that  it  had  any  knowledge  or  Infoinnatlon 
sutticlent  to  form  a  belief,  or  any  knowledge 
whatever,  as  to  whom  the  said  money  be- 
longed, except  as  Indicated  by  the  said  de- 
posit account,  and  not  only  denies  any  knowl- 
edge or  information  sufficient  to  form  a  be- 
lief as  to  whether  or  not  the  said  Jacob  Small 
then  intended  to  misappropriate  and  convert  ' 
the  same  to  his  own  use,  and  not  to  the  use  i 
of  the  said  estate  of  William  Knobeloch, 
Senior,  but  denies  that  it  knew,  or  had  any 
reason  to  suspect,  when  said  money  was 
drawn  out  and  paid  as  aforesaid,  that  the 
said  Jacob  Small  Intended  to  misappropriate 
and  convert  the  same  to  his  own  use,  and  not 
to  the  use  of  the  said  estate  of  William 
Knobeloch.  This  defendant  has  no  knowl- 
e<lge  or  information  sufficient  to  form  a  belief 
as  to  whether  or  not  any  misappropriation 
and  conversion  of  the  said  money  by  the  said 
Jacob  Small,  as  alleged  in  said  paragraph  6 
of  Mild  second  cause  of  action,  was  made, 
and  as  to  when  such  misappropriation  and 
conversion,  if  any  such  there  has  been,  be- 
came known  to  any  of  the  cestuis  que  trust- 
ent  of  the  estate  of  William  Knobeloch,  Sen- 
ior, deceased.  And  this  defendant  denies 
each  and  every  other  allegation  of  said  para- 


graph 6  of  said  second  cause  of  action  of  the 
complaint  not  hereinbefore  in  this  paragraph 
of  this  answer  specially  answered.  (4)  This 
defendant  admits  the  allegations  of  para- 
graphs 7  and  8  of  the  second  cause  of  action 
of  the  complaint  (5)  This  defendant,  fur- 
ther answering,  alleges  on  Information  and 
belief  acquired  since  the  commencement  of 
this  action,  as  follows,  to  wit:  That  the  last 
will  and  testament  of  William  Knobeloch, 
Senior,  mentioned  in  paragraph  2  of  the  sec- 
ond cause  of  action  of  the  complaint,  is,  as 
shown  by  the  copy  thereoi.  hereto  annexed, 
marked  'Exhibit  A,'  and  made  a  part  of  this 
answer.  That  Joseph  Knobeloch,  mentioned 
In  said  last  will  and  testament,  predeceased 
the  testator,  William  Knobeloch,  Senior,  un- 
married, intestate,  and  without  issue.  That 
a  partition  and  division  of  the  estate  of  said 
William  Knobeloch,  Senior,  was  made  by  his 
said  executors  some  time  previous  to  the 
6th  day  of  February,  1891,  and  during  the 
lifetime  of  said  William  Knobeloch,  Junior, 
one  of  said  executors,  wherein  and  whereby 
the  said  executors  set  apart  one-third  of  said 
testator's  estate,  according  to  the  direction  of 
said  testator's  will,  for  Susan  Knobeloch,  bis 
widow,  and  divided  the  remaining  two-thirds 
thereof  into  four  equal  shares,  paying  over, 
transferring,  and  dellveriag  one  of  said 
shares  to  William  Knobeloch,  Junior,  one  of 
said  shares  to  Jacob  Knobeloch,  and  one  of 
said  shares  to  John  Knobeloch,  and  retaining 
the  other  one  share,  holding  the  same  In  trust 
for  Fredericka  Ostendortf,  on  the  trusts  set 
out  with  reference  to  her  share  In  the  will  of 
the  said  testator.  And  this  defendant  fur- 
ther alleges,  on  Information  and  belief  ac- 
quired since  the  commencement  of  this  ac- 
tion, that  a  part  of  the  said  one-third  of  the 
estate  of  said  testator,  William  Knobeloch, 
Senior,  so  set  aiHirt  for  Susan  Knobeloch, 
consisted  of  certain  money  on  deposit  to  the 
credit  of  said  Jacob  Small  and  William 
Knobeloch,  executors  of  the  estate  of  Wil- 
liam Knobeloch,  in  said  Oermania  Sav- 
ings Bank  of  Charleston,  South  Carolina; 
that  on  or  about  the  29th  day  of  May,  1890, 
the  said  William  Knobeloch,  Junior,  one  of 
the  sons,  aiyl  also  one  of  the  executors,  as 
aforesaid,  of  said  testator,  William  Knobe- 
loch, Senior,  died,  leaving  his  last  will  and 
testament,  whereby  be  appointed  his  wife, 
Eliza  G.  Knobeloch,  sole  executrix,  but.  In 
case  of  her  marriage,  appointed  Jacob  Knob- 
eloch and  Jacob  Small  executors  thereof, 
which  said  last  will  and  testament  of  the 
said  William  Knobeloch,  Junior,  was  admit- 
ted to  probate  before  the  Judge  of  probate 
for  Charleston  county  aforesaid  on  the  4tb 
day  of  June,  1890,  when  said  Ellsa  G.  Knobe- 
loch qualified  as  executrix  thereof;  that  u]>- 
on  the  death  of  the  said  William  Knobeloch, 
Junior,  the  said  Jacob  Small,  having  surviv- 
ed him,  under  the  power  contained  in  the 
said  last  will  and  testament  of  William 
Knobeloch,  Senior,  by  an  instrument  of  writ- 
ing, dated  6th  February,  1891,  a  copy   of 
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which  Is  hereto  annexed,  marked  'Exhibit 
B,'  und  made  a  part  of  this  answer,  substi- 
tuted Jacob  Knobeloch  as  trustee  of  Fred- 
«rlcka  Ostendorff  under  said  will,  In  place  of 
William  Knobeloch,  Junior,  deceased;  that 
the  said  Susan  Knobeloch,  widow  of  the  said 
William  Knobeloch,  died  on  or  about  the  29th 
November,  1890,  whereupon,  in  the  months 
of  January  and  February,  1891,>  said  Jacob 
SnuUl,  then  surviving  executor  of  the  said 
last  will  and  testament  of  said  William 
Knobeloch,  Senior,  made  a  partition  of  the 
said  one-third  of  the  estate  of  said  William 
Knobeloch,  Senior,  which  consisted  in  part  of 
said  money  on  deposit  in  said  bank  as  afore- 
said, paying  one-fourth  part  of  said  money 
to  said  Jacob  Knobeloch,  one-fourth  part 
therijof  to  said  John  Knobeloch,  and  deposit- 
ed one-fourth  part  thereof  to  his  credit  as 
Jacob  Small,  surviving  executor  under  the 
wiU  of  WiUIam  Knobeloch,  Senior,  which 
said  deposit  Is  still  In  said  bank,  undrawn, 
^md  for  which  deposit  the  bank  book  Is  In  the 
IMSscsslon  of  the  said  Eliza  G.  Knobeloch, 
who  claims  the  said  deposit,  as  executrix  of 
William  Knobeloch,  Junior.  And  this  de- 
fendant aUeges  that  on  the  7th  day  of  Feb- 
ruary, 1891,  the  said  Jacob  Small  drew  out  of 
said  bank  two  thousand  dollars,  as  hereinbe- 
fore-mentioned, of  the  amount  remaining  to 
the  credit  of  said  account  in  said  bank  with 
said  executors  of  William  Knobeloch,  Senior, 
ns  aforesaid,  and  on  the  28th  day  of  Febru- 
Aiy,  1891,  drew  out  of  said  amount  five  thou- 
sand seven  hundred  and  twenty-eight  48/100 
dollars,  the  balance  thereof;  that  this  defend- 
4int  has  no  knowledge  or  Information  suffi- 
cient to  form  a  belief,  nor  any  Information 
whatever,  as  to  whether  the  said  sum  of  five 
thousand  seven  hundred  and  twenty-eight 
-lS/100  dollars  was  misappropriated  and  con- 
verted by  said  Jacob  Small,  as  alleged  in 
the  complaint,  or  was  paid  by  him  to  such  of 
the  parties  as  were  entitled  thereto  under 
said  last  will  and  testament  of  said  William 
Knobeloch,  Senior.  And  this  defendant  fur- 
ther alleges  on  information  and  belief  that 
said  John  Knobeloch  died  on  or  about  the 

day  of ,  1893,  leaving  his  last  will 

and  testament,  which  was  duly  admitted  to 
probate  before  the  Judge  of  probate  for 
Charleston  county,  aforesaid,  on  January  12, 
1883,  when  Jacob  Knobeloch,  executor  there- 
in named,  qualified  as  such.  And  this  de- 
fendant further  alleges  that  the  said  Jacob 
Small  died  on  or  about  the  5th  day  of  De- 
cember, 1893,  leaving  his  last  will  and  testa- 
m«it,  which  was  duly  proved  before  the 
Judge  of  probate  for  Charleston  county  on 
the  11th  day  of  December,  1893,  and  that  let- 
ters of  administration  with  the  will  annexed 
were  issued  by  the  said  Judge  of  probate  to 
Rudolph  SiegUng  on  4th  January,  1894;  that 
the  said  Jacob  Knobeloch,  individually  and 
as  executor  of  John  Knobeloch  and  as  trus- 
tee of  Fredericka  Ostendorff  under  the  said 
will  of  said  William  Knobeloch,  Senior,  the 
said  Eliza  O.  Knobeloch,  as  executrix  of  the 


wUI  of  said  William  Knobeloch,  Junior,  and 
said  Rudolph  Slegllng,  as  administrator  with 
the  will  annexed  of  Jacob  Small,  are  neces- 
sary parties  to  this  action." 

Buist  &  Bulst,  for  appellant.  Simons, 
Seigling  &  Cappelmann,  for  respondent 

POPE,  J.  This  action  was  commenced 
on  the  31st  January,  1894,  and  came  on  for 
trial  under  a  written  stipulation  between 
the  parties,  at  chambers,  before  his  honor. 
Judge  Witherspoon,  on  the  14th  June,  1894, 
in  the  city  of  Charleston,  In  this  state.  The 
first  question  submitted  to  the  circuit  Judge 
for  decision  was.  Is  the  action  one  In  chan- 
cery, and.  If  so,  should  it  be  placed  on  cal- 
endar 1  for  trial?  The  circuit  Judge  held 
that  It  was  an  action  In  chancery,  and,  there- 
fore, that  It  should  be  placed  on  calendar 
2,  and  not  on  calendar  1,  for  triaL 

The  next  question  submitted  to  the  circuit 
Judge  was,  does  the  complaint  state  facts 
sufficient  to  constitute  a  cause  of  action? 
The  circuit  Judge  held  that  It  did  not,  and 
dismissed  the  complaint.  From  the  two  or- 
ders In  writing  made  by  Judge  Witherspoon 
on  these  two  questions,  the  plaintiff  has 
appealed  on  these  seven  grounds:  (1)  Be- 
cause his  honor  erred  In  holding  that  the 
pleadings  show  a  case  In  chancery;  (2)  be- 
cause his  honor  erred  In  ordering  this  ac- 
tion stricken  from  calendar  1  and  placed 
on  calendar  2;  (3)  because  his  honor  erred 
in  holding  that  the  plaintiff,  in  his  com- 
plaint, does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  the  de- 
fendant; (4)  because  his  honor  should  have 
held  that  the  plaintiff  could  maintain  this 
action  as  administrator  de  bonis  non  cum 
testamento  annexe;  (5)  because  his  honor 
erred  In  sustaining  defendant's  oral  demur- 
rer, and  dismissing  the  complaint;  (6)  be- 
cause his  honor  erred  In  not  holding  that 
the  defendant  had  waived  the  right  to  ques- 
tion plaintiff's  legal  capacity  to  sue,  having 
failed  to  do  so  by  written  demurrer,  or  to 
mark  it  In  his  answer;  (7)  because  his 
honor  erred  in  not  holding  that  defendant's 
demurrer  on  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  was  defective,  because  it 
failed  to  state  w^hereln  the  pleading  object- 
ed to  is  insufficient. 

In  order  that  our  decision  of  the  matter 
Involved  In  this  appeal  may  be  understood. 
It  will  be  necessary.  In  the  report  of  this 
case,  that  the  complaint  and  answer  shall  be 
reported  in  fulL  This  being  done,  it  will 
be  readily  seen  that,  stripped  of  the  ver- 
biage necessary  to  the  pleadings,  whereby 
the  issues  are  carefully  presented  on  both 
sides,  the  plaintiff,  in  his  representative 
character  of  administrator  de  bonis  non  cum 
testamento  annexe  of  William  Knobetoch, 
Sr.,  deceased,  seeks  to  recover  from  the  de- 
fendant the  sum  of  $2,000,  i»ald  to  one  Jacob 
Small,  as  surviving  executor  of  the  last  will 
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and  testament  of  the  said  William  Knobe- 
locb,  Sr.,  deceased,  on  his  check  therefor, 
from  funds  then  on  deposit  to  bis  credit  as 
said  executor  In  the  defendant  bank,  on  the 
7tb  February,  1891,  and  also  the  further  sum 
of  $5,728.48,  paid  to  said  Jacob  Small,  as 
surviving  executor  of  said  last  will  and 
testament  of  William  Knobeloch,  Sr.,  deceas- 
ed, on  his  check  therefor,  from  funds  then 
on  deposit  to  his  credit  as  said  executor  in 
the  defendant  bank,  on  the  28tb  day  of 
February,  1891,  upon  the  ground  that  both 
of  said  payments,  made  as  aforesaid,  were 
while  the  said  Jacob  Small  was  the  presi- 
dent and  a  director  of  said  defendant  bank, 
and  that  the  defendant  knew  at  the  time 
such  two  payments  were  made  that  the  said 
Jacob  Small  intended  to  and  did  misappro- 
priate and  convert  the  said  funds  deposited 
by  him  In  his  name  as  executor  as  afore- 
said to  his  own  use,  and  not  to  the  use  of 
the  estate  of  his  said  testator,  and  with  the 
further  knowledge  on  the  part  of  said  de- 
fendant bank  that  said  funds  so  deposited 
by  the  said  Jacob  Small,  as  executor,  as 
aforesaid,  were  the  property  of  certain  ces- 
tuls  que  trustent  under  the  said  will  of  Wil- 
liam Knobeloch,  Sr.,  deceased,  and  of  which 
said  cestuis  que  trustent  the  said  Jacob 
Small  was  not  one;  that  knowledge  of  these 
checks  and  the  misapplication  of  the  funds 
thereof  only  came  to  such  cestuis  que  trustent 
about  19th  January,  1894;  that  Jacob  Small 
departed  this  life  on  or  about  the  5th  day 
of  December,  1894;  that  the  plaintiff  was 
appointed  administrator  de  bonis  non  cum 
testamento  annexo  of  the  said  William 
Knobeloch,  Sr.,  deceased,  on  or  about  the 
19th  day  of  January,  1893,  by  the  probate 
court  for  Charleston  county,  in  this  state. 
The  defendant,  by  its  answer,  denies  its 
liability  to  pay  said  two  sums  of  money,  or 
any  part  thereof.  Among  other  things.  It 
alleges  who  are  the  cestuis  que  trustent  un- 
der the  will  of  the  said  William  Knobeloch, 
Sr.,  deceased,  and  states  who  is  the  ex- 
ecutor of  the  will  of  Jacob  Small,  who  died 
testate.  The  plaintiff,  conceiving  that  his 
action  was  one  which,  under  the  law,  was 
triable  before  a  Jury,  placed  the  same  in 
calendar  1  (which  Is  the  appropriate  calen- 
dar for  such  cases).  The  defendant  object- 
ed to  the  action  being  placed  on  calendar  1 
for  trial  by  jury,  alleging  that  It  was  alone 
cognizable  by  a  court  of  chancery.  The 
judge  below  concurred  In  the  latter  view. 
Was  this  error?  We  think  not,  and  will 
briefly  indicate  the  grounds  of  our  conclu- 
sion. When  the  executors  of  the  last  will  and 
testament  of  William  Knobeloch,  Sr.  (of 
whom  Jacob  Small  was  one),  placed  on  de- 
posit as  such  executors  in  the  defendant 
bank  the  sum  of  $7,728.48,  under  the  de- 
cisions of  the  court  of  last  resort  in  this 
state  (Forgartles  t.  State  Bank,  12  Rich. 
Law,  518;  Simmons  Hardware  Co.  ▼.  Bank 
of  Greenwood  [S.  C]  19  S.  B.  502),  then 
arose  an  Implied  contract  between  the  de- 


fendant bank  and  said  executors,  or  th« 
survivor  of  them,  that  such  defendant  BanU 
would  pay  all  checks  drawn  by  such  ex- 
ecutors In  such  amounts,  and  to  such  per 
sons,  as  may  be  maintained  In  such  checks, 
as  long  as  there  remained  to  the  credit  of 
such  executors  In  such  account  an  amount 
sufficient  to  pay  such  checks.  This  state- 
ment as  to  this  Implied  contract  of  the  de- 
fendant bank  Is  made  substantially  as  a 
quotation  from  the  latter  case  at  pages  500 
and  507.  If  this  proposition  of  law  is  sound, 
—and  under  the  authority  of  the  two  cases 
Just  dted  we  bold  it  to  be  sound  law  in  this 
state,— there  could  be  no  liability  in  law,  as 
distinguished  from  equity,  upon  the  defend- 
ant bank,  for  paying  the  checks  of  the  de- 
positing executor.  If  the  payment  of  such 
check  by  the  defendant  bank  could  create 
any  liability,  It  must  be  for  a  breach  of 
some  trust  owed  by  the  bank  to  the  cestuis 
que  trustent  under  William  Knobeloch's  last 
will.  It  Is  this  liability  arising  from  some 
breach  of  some  such  duty  or  trust  alone 
which  the  plaintiff  here  seeks  to  enforce. 
This  can  alone  be  done  In  a  court  of  chan- 
cery. The  action,  therefore,  was  not  tria- 
ble of  right  by  the  plaintiff  before  a  jury. 
It  should  not  have  been  placed  on  calendar 
1,  but  on  calendar  2.  If  we  had  reached  a 
contrary  conclusion,  we  would  have  been 
obliged  to  have  held,  of  necessity,  that  the 
order  or  Judgment  sustaining  the  demurrer 
must  be  reversed  whether  we  agrreed  with 
the  circuit  judge  or  not;  but,  having  held 
that  the  circuit  Judge  was  right  In  ordering 
the  action  from  calendar  1  to  calendar  2, 
we  win  now  Inquire  into  the  second  proposi- 
tion of  error,  namely,  that  the  circuit  judge 
erred  In  sustaining  the  demurrer. 

Is  the  plaintiff  the  successor  in  office  of 
Jacob  Small?  What  office  does  the  plaintiff 
hold?  Clearly  he  has  been  appointed  to  ex- 
ecute the  will  of  William  Knobeloch,  Sr.,  de- 
ceased. His  very  appointment  and  his  char- 
acter before  the  court  Is  administrator  with 
the  will  annexed  of  William  Knobeloch,  de- 
ceased. That  win  Is  as  mucb  the  chart  for 
his  guidance  and  control  as  It  would  have 
been  had  he  been  named  as  executor  by  the 
testator.  When  It  Is  remembered  that  In 
this  case  it  Is  by  the  deatb  of  Jacob  Small. 
who  was  the  surviving  executor  nominated 
by  the  testator  In  and  by  his  will,  and  that, 
by  his  death  before  he  fully  executed  that 
trust,  the  plaintiff  has  become  associated 
with  the  estate  of  William  Knobeloch,  Sr., 
deceased,  there  can  be  no  other  conclusion 
than  that  the  plaintiff  is  the  successor  in 
office  of  Jacob  Small,  now  deceased.  Jacob 
Small  must  hare  been,  of  necessity,  his 
predecessor.  Such  being  our  conclusion,  the 
next  inquiry  is,  can  the  plaintiff,  as  such 
successor  in  office  of  Jacob  Small,  maintain 
In  his  representative  capacity  this  action  to 
Invalidate  a  complete  transaction  betweou 
his  predecessor  In  office,  Jacob  Small,  an<l 
the  defendant  bank?    We  hold  that  he  can- 
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not    The  two  cascR  In  our  state— Johnston  t. 
liewis.  Rice,  Eq.  40;    Steele  ▼.  A.tkinBon,  14 
8.  C.  154— «re  conclusions  of  tbls  contention. 
In  the  former  case  It  yraa  announced  on  cir- 
cuit and  afllrmed  on  appeal  that  the  com- 
plainants. Johnston  and  Wall,  who  had  suc- 
ceeded Mrs.  Martha  O.  Pickett  as  the  ad- 
ministratrix of  the  estate  of  James  B.  Pick- 
ett, deceased,  could  not  invalidate  a  trans- 
action of  the  first  administratrix,  Mrs.  Pick- 
ett, with  the  defendant,  Lewis,  in  that  case, 
because  of  a  fraudulent  collusion  between 
them;    tliat  Mrs.   Pickett  herself,  as  such 
administratrix,  could  not  have  done  so;  and 
"that  all  acts  binding  upon  a  predecessor 
are  equally  binding  upon  a  successor."    And 
the  court,  In  that  case,  pointedly  held  that 
if  the  first  administratrix,  Mrs.  Pickett,  had, 
in  collusion  with  the  defendant,  Lewis,  com- 
mitted a  fraud  upon  the  rights  of  the  cred- 
itors or  distributees  of  the  estate  of  James 
R.  Pickett,  deceased,  a  right  of  action  ex- 
isted In  the  creditors  or  distributees  to  as- 
sail it,  but  that  in  so  doing  the  administra- 
tors must  be  made  parties.   Also,  in  the  sec- 
ond case,— Steele  v.  Atkinson,— when  the  de- 
cision of  the  supreme  court  was  announced 
by  the  present  chief  justice,  he  said:   "It 
appears  to  us  that  the  plaintiff  in  the  outset 
encounters     an     insurmountable     obstacle 
which  effectually  prevents  him  from  main- 
taining this  action.     He,   as  administrator 
de  bonis  non,  is  seeking  to  set  aside  a  trans- 
action between  his  predecessor  and  a  debtor 
of  the  estate,  upon  the  ground  of  a  fraudu- 
lent   collusion    between   them.    He   is  not 
asking  that  the  estate  be  protected  from  a 
fraud   practiced  upon  his  predecessor,  the 
former  administrator,  but  the  ground  of  his 
complaint  is  that  such  preceding  adminis- 
trator  himself   fraudulently   colluded   with 
the  debtor  to  the  prejudice  of  the  estate. 
The  rase  of  Johnston  v.  Lewis,  Rice,  Bq.  40, 
con<-lnslvely  shows  that  the  plaintiff  cannot 
maintain  the  action."     In  the  case  at  bar 
the  complaint  is  exhibited  by  the  adminis- 
trator de  bonis  non  cum  testamento  annexo, 
and  not  by  any  one  of  the  cestuis  que  trus- 
tent  under  the  will  of  'William  Knobeloch,  Sr., 
defeased,  nor  by  any  creditor  cf  said  testa- 
tor.    The  demurrer  should  have  been  sus- 
tained, unless  we  can  discover  merit  in  the 
somewhat  technical  grounds  to  be  now  no- 
ticed. 

In  the  sixth  ground  of  appeal  it  is  sus- 
gested  that  his  honor,  the  circuit  judse, 
ought  to  have  held  that  the  defendant  had 
waive<1  the  right  to  question  plaintiff's  legal 
capacity  to  sue,  having  failed  to  do  so  by 
written  demurrer,  or  to  make  it  in  Its  an- 
swer. We  think  that  the  stipulation  in 
writing  entered  into  before  any  hearing  be- 
fui-c  Judge  Witherspoon  took  place  plays 
an  Important  part  just  here.  This  is  its 
language:  "The  above-entitled  action  hav- 
ing been  placed  upon  calendar  No.  1  of  the 
court  of  common  pleas  for  Charleston  coun- 


ty: (1)  The  defendant  •  •  *.  (2)  The  de- 
fendant has  given  notice  to  the  plaintiff  of 
its  intention  to  demur  orally  to  the  com- 
plaint In  this  action,  on  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  (3)  •  *  •  It  has  there- 
fore been  agreed,  and  is  hereby  agreed,  by 
the  attorneys  for  plaintiff  and  the  attorneys 
for  defendant  herein,  that  the  several  mat- 
ters hereinbefore  mentioned  and  enumerated 
be  heard  at  chambers  by  his  honor.  Judge 
I.  D.  Wltherspoon,  now  in  the  First  circuit, 
and  the  said  plaintiff  and  defendant,  by 
their  respectire  attorneys,  by  this  stipula- 
tion, consent  to  such  hearing  at  chambers, 
with  the  same  rights  of  appeal  to  the  said 
parties  plaintiff  and  defendant,  respectively, 
as  if  the  said  hearing  was  bad  in  open 
court''  Signed  by  Messrs.  Bulst  &  Buist 
for  plaintiff,  and  Messrs.  Simons,  Seigling 
&  Cappelmann,  defendant's  attorneys.  It 
seems  to  us,  if  notice  in  writing  had  been 
required,  this  would  be  sufficient.  It  does 
not  appear  that  this  question  was  raised 
before  the  circuit  judge.     It  Is  too  late  now. 

The  seventh  exception  imputes  «rror  to 
the  circuit  judge  in  not  overruling  the  de- 
murrer because  the  grounds  thereof  were 
not  distinctly  specified.  It  does  not  appear 
that  this  question  was  raised  before  the  cir- 
cuit judge.  He  certainly  did  not  pass  on  it, 
and  hence,  we  are  not  required  to  do  so. 
But  we  might  say,  in  passing,  that  we  seri- 
ously question  the  validity  of  any  rule  of 
court  that  seems  to  contravene  the  rights  of 
suitors  secured  by  statutes,  and,  should  such 
a  question  occur,  we  prefer  to  leave  our- 
selves free  to  consider  and  decide  it  after  a 
full  argument. 

Having  thus  passed  upon  the  different 
grounds  of  appeal,  we  might  dismiss  the 
subject  at  this  point  The  court  feels  its 
obligation  to  respond  with  a  careful  atten- 
tion to  the  arguments  and  authorities  cited 
in  support  of  the  same,  and  we  do  not 
know  when  an  abler  exposition  of  the 
views  of  both  sides  of  a  cause  has  been 
made  than  has  appeared  in  the  hearing  of 
this  appeal.  But  when  we  are  satisfied  that 
our  own  decisions  furnish  an  answer  to 
questions  presented,  we  prefer  to  adhere  to 
them;  and  this  statement  must  serve  as  an 
explanation  of  our  failure  to  comment  on 
very  many  of  the  cases  cited  in  the  argu- 
ments on  both  sides  of  the  case  at  bar.  It 
is  the  judgment  of  this  court  that  the  judg- 
ment of  the  circuit  court  be  affirmed. 


ROWLAND  V.  SHOCKLEY  et  al.  (YOUNG, 

intervener). 

(Supreme  Oonrt  of  South  Carolina.     Feb.  28, 

1895.) 

Action  on  Jodomext  —  Order  or  Revival— En- 
try OS  Abstract  op  Judoments. 
1.  Code  Civ.  I'roc.  S  310,  provides  that  a 
judgment  shall  be  a  lien  on  real  estate  of  a  debt- 
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or  for  10  rears  from  date,  and  tfaat  it  may  be 
rerired  within  three  years  thereafter  for  a  like 
period,  by  service  of  summons  on  the  debtor  re- 
quiring him  to  show  caase,  at  the  next  term  of 
court,  why  it  should  not  be  revived.  Section 
111  provides  that  an  action  on  a  judgment  may 
be  commenced  within  SSO  years,  add,  that 
where  a  judgment  creditor,  more  than  13  years 
after  the  date  of  his  judgment,  complains  on 
his  judgment  as  unsatisfied,  to  the  end  that  the 
judgment  may  be  revived,  and  commences  his 
action  by  service  of  summons  and  the  complaint 
on  the  judgment  debtor,  under  section  111,  and 
does  not  avail  himself  of  the  provisions  for  re- 
vival contained  in  section  310  by  service  of  sum- 
mons to  renew,  the  court  may  make  an  order 
reviving  such  judgment,  which  is  binding  on 
the  judgment  defendant  and  his  privies. 

2.  Such  order  need  not  be  entered  in  the 
abstract  of  judgments,  in  order  to  be  effective. 

Appeal  from  common  pleas  circuit  court  of 
Laurens  county;  T.  B.  Eraser,  Judge. 

Action  by  Sarah  F.  Rowland  against  Wil- 
liam L.  Shockley  and  others.  John  H.  Young 
Intervened.  From  a  judgment  dismissing 
the  complaint,  plaintiff  appeals.    Affirmed. 

The  decree  of  Judge  Wltherspoon,  referred 
to  in  the  opinion,  Is  as  follows: 

"This  Is  an  action  for  the  partition  of 
three  hundred  and  thirty  acres  of  land, 
known  as  the  'Joseph  J.  Rowland  Home 
Place.*  The  plalntlfT  alleges  that  she  and 
defendants  above  named,  except  the  de- 
fendant John  H.  Young,  are  seised  and 
possessed  as  tenants  In  common  of  the  land 
described  in  the  complaint  After  the  com- 
plaint was  filed,  the  defendant  John  H. 
Young  was  permitted  by  the  court  to  be 
made  a  party  defendant  in  the  action.  In 
his  answer  the  defendant  John  H.  Young 
alleges  that  he  is  in  possession  of,  and  has 
the  legal  title  to,  the  land  sought  to  be  par- 
titioned, and  that  the  plaintiCT  and  the  other 
defendants  have  no  Interest  In  said  tract 
of  land.  A  trial  by  Jury  was  waived,  and 
this  case  was  heard  upon  the  pleadings, 
the  testimony  taken  by  the  presiding  judge, 
including  records  submitted,  and  the  argu- 
ments of  counsel.  It  appears  that  Joseph 
J.  Rowland  died  In  1862,  seised  and  pos- 
sessed of  the  tract  of  land  described  in  the 
complaint  He  left  a  will,  in  which  he  ai>- 
pointed  bis  son  Robert  E.  Rowland  as  his 
executor,  and  also  appointed  his  widow, 
Elizabeth  L.  Rowland,  as  executrix  durante 
minore  aetate  of  his  son  Robert  E.  Row- 
land. Elizabeth  L.  Rowland  duly  qualified 
as  executrix  durante  minore  aetate  of  Rob- 
ert E.  Rowland,  February  13,  186S.  After 
attaining  bis  majority,  Robert  E.  Rowland 
renounced  bis  appointment  as  the  executor; 
and  Elizabeth  L.  Rowland,  on  the  4th  of  Oc- 
tober, 1871,  was  duly  appointed  and  quali- 
fied as  administratrix  under  the  will  of 
Joseph  Rowland.  In  his  will,  Joseph  Row- 
land devised  the  land  described  In  the  com- 
plaint to  bis  wife,  Elizabeth  L.  Rowland, 
during  her  natural  life,  with  remainder  at 
her  death  to  his  two  sons,  Robert  E.  Row- 
land and  Ludy  T.  Rowland,  and  to  his 
daughter,   Sarah  F.   Rowland,   who  subse- 


quently married  the  defendant  William  li. 
Shockley.  and  died  in  1883  or  1884.  His 
heirs  at  law  ara  defendants  in  this  action. 
Judgments  were  obtained  (two  judgments) 
in  the  common  pleas  for  Laurens  county 
against  Elizabeth  L.  Rowland,  as  adminis- 
tratrix, for  $1,040  each,  and  for  costs,  Oc- 
tober 2,  1875,  upon  the  debt  of  Joseph  J. 
Rowland,  contracted  prior  to  the  constitu- 
tion of  18C8.  These  two  Judgments  seem 
to  be  based  upon  the  same  debt  These  two 
Judgments  were  assigned  to  R.  N.  S.  Young, 
a  brother  of  Elizabeth  L.  Rowland,  and 
the  father  of  the  defendant  John  H.  Young. 
December  22,  1876.  A  summons  was  Issued 
to  revive  said  judgments,  and  on  the  23d  of 
July,  1891,  Judge  Kershaw  granted  an  order 
reviving  said  Judgments.  R.  N.  S.  Young 
died,  intestate,  July  23,  1891.  and  John  H. 
Young  was  duly  appointed  administrator  of 
his  estate  on  the  29th  of  July,  1891.  Execu- 
tions were  Issued  upon  the  Judgments  as  re- 
vived, under  which  the  sheriff,  on  November 
22,  1892,  sold  the  land  described  in  the  com- 
plaint for  $1,000,  which  was  applied  as  a 
credit  upon  the  executions,  leaving  a  con- 
siderable balance  still  due  on  the  executions. 
The  defendant  John  H.  Young  became  the 
purchaser  at  said  sale  as  administrator  of 
his  deceased  father,  R.  N.  S.  Young,  received 
titles  from  the  sheriff,  and  went  into  posses- 
sion of  the  land.  On  the  same  day,  John  H. 
Young  conveyed  the  land  to  W.  L.  Shockley, 
taking  a  mortgage  to  secure  the  purchase 
money.  The  land  was  afterwards  sold  under 
a  Judgment  of  foreclosure  against  W.  L. 
Shockley,  and  was  purchased  February  0, 
1893,  by  the  defendant  John  H.  Young,  he 
receiving  titles  from  the  sheriff.  Both  of 
the  deeds  to  John  H.  Young  are  duly  record- 
ed. It  should  have  been  stated  that  the 
summons  to  revive  and  the  order  of  Judge 
Kershaw  reviving  the  Judgments  were  not 
separately  enrolled,  but  were  filed  with  tta<> 
original  Judgment  rolls.  The  title  of  the 
cause  appears  in  the  direct  and  cross  in- 
dexes of  Judgments,  but  no  entry  of  the  re- 
vival was  made  in  the  abstract  of  Judg- 
ments In  the  clerk's  office  until  9th  of  March. 
1893.  It  appears  that  Elizabeth  L.  Rowland 
lived  with  her  husband  upon  the  land  in  dis- 
pute for  ten  or  twelve  years  prior  to  the 
death  of  her  husband,  Joseph  J.  Rowland, 
in  1862.  She  continued  in  possession  of  tbe 
land  after  the  death  of  her  husband  up  to 
November  22,  1891,  when  the  land  was  sold, 
since  which  period  the  defendant  John  H. 
Young  and  W.  L.  Shockley,  claiming  under 
him,  have  be^i  in  the  adverse  possession  of 
land  under  a  legal  title.  This  action  was 
instituted  January  10,  1893.  On  the  25tb 
of  July,  1892,  Elizabeth  L.  Rowland,  the  life 
tenant  and  Robert  E.  Rowland  and  Ludy 
T.  Rowland,  remainder-men,  conveyed  their 
interest  in  this  land  to  the  plaintiff,  Sarah  F. 
Rowland.  These  deeds  were  recorded  Oc- 
tober 6,  1892.     On  the  7th  of  January,  1803. 
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th«  plaintiff,  Sarah  F.  Rowland,  conveyed 
one-balf  of  Iier  Interest  in  the  same  to  the 
defendant  W.  H.  Martin.  The  summons 
was  issued  to  revive  the  Judgments,  and  the 
order  of  Judge  Kershaw  reviving  the  Judg- 
ments was  Issued  more  than  fifteen  years 
after  the  original  judgments  were  obtained 
against  the  administratrix. 

"It  is  urged  by  plaintiff's  counsel  that 
Judge  Kershaw  had  no  aathority  to  revive 
the  original  Judgments,  and  that  the  Judg- 
ments and  executions  under  which  the  land 
was  sold,  and  purchased  by  the  defendant 
Jobn  H.  Toting,  are  void.  I  do  not  think 
that  the  failure  to  separately  enroll  and  to 
enter  the  proceedings  to  revive  the  Jndg- 
ment  in  the  abstract  of  Judgments  in  the 
clerk's  ofiSce  can  have  the  effect  to  render 
the  Judgments  and  executions  void.  The 
Judgments  and  executions  under  which  the 
land  was  sold  are  based  upon  Judge  Ker- 
shaw's order  reviving  the  original  Judg- 
ments of  the  subject-matters,  and  the  record 
shows  that  the  court  acquired  Jurisdiction 
of  the  person  of  KUzabetb  L.  Rowland,  as 
executrix,  by  her  acceptance  of  the  sum- 
mons to  revive  the  original  Judgments.  I 
c<mclade  that  if  Jndge  Kershaw  erred  in 
granting  the  order  reviving  the  original 
Judgmoits  after  such  a  lapse  of  time,  as 
contended  by  plaintiff.  It  was  an  error  of 
law  that  cannot  be  reviewed  by  another 
circuit  Jndge,  and  that  it  cannot  be  correct- 
ed in  this  action.  I  further  conclude,  as  a 
matter  of  law,  that  the  Judgments  and  exe- 
cutions under  which  the  sheriff  sold  and 
conveyed  the  land  described  in  the  com- 
plaint to  the  defendant  John  H.  Young  can- 
not be  impeached  in  this  action,  but  must 
be  respected  imtO  vacated  and  set  aside  In 
some  appropriate  proceeding. 

"Assuming,  for  the  purposes  of  this  action, 
that  the  Judgments  and  executtons  under 
which  the  land  was  sold  are  valid,  what  title 
to  or  interest  in  the  land  did  the  defendant 
Jobn  H.  Young  acquire  under  the  sheriff's 
conveyance  to  him?  In  Huggins  v.  Oliver, 
21  S.  C.  147,  after  reviewing  the  cases  in  this 
state  holding  that  land  can  be  sold  under  a 
Judgment  against  an  administrator,  on  page 
169  the  mle  is  stated  to  be  that  while,  as  a 
general  proposition,  it  is  true  that  lands  of 
aa  Intestate  may  be  sold  under  a  Judgment 
recovored  against  the  administrator  upon  a 
debt  of  the  intestate,  yet  if  the  lands  have 
passed  into  the  actual  and  exclusive  posses- 
sion of  the  heirs  before  the  Judgment  has 
been  recorded,  and  before  any  lien  has  thus 
been  fixed  upon  them,  they  can  no  longer 
be  sold  under  such  Judgment,  and  can  only 
be  reached  by  the  usual  proceeding  to  sub- 
ject real  estate  in  the  hands  of  the  heir  to 
the  payment  of  the  debt  of  the  ancestor,  to 
which  inmceeding  the  heir  would,  of  course, 
b0  a,  necessary  party.'  This  is  a  question  of 
fact.  The  evidence  shows  that  Elizabeth  L. 
Rowland,  the  widow,  was  In  the  possession 


of  the  land  at  the  time  the  original  Judg- 
ments were  obtained  against  her  as  admin- 
istratrix of  her  husband,  Joseph  J.  Rowland, 
with  the  will  annexed;  but  the  evidence 
falls  to  show  the  character  of  the  possession 
at  the  time, — whether  she  held  the  possession 
as  the  administratrix  or  as  the  life  tenant 
under  her  husband's  wilL  It  would  not  be 
fair  to  either  of  the  parties  to  indulge  in 
presumptions  as  to  the  character  of  the  pos- 
session of  the  land  by  Elizabeth  L.  Rowland 
or  any  of  the  other  devisees  under  the  will 
of  Joseph  J.  Rowland  at  the  time  that  the 
Judgments  were  originally  obtained  against 
Elizabeth  L.  Rowland,  as  administratrix,  un- 
der which  the  land  was  sold  by  the  sheriff. 
It  is  therefore  ordered  that  it  be  referred  to 
J.  H.  Wharton,  Esq.,  clerk  of  the  coui-t,  as 
special  referee,  to  take  additional  testimony 
after  giving  due  notice  to  all  parties  to  the 
above-entitled  action,  and  to  Inquire  as  to 
who  was  in  the  possession  of  uhe  land  de- 
scribed in  the  complaint  on  the  2d  of  Octo- 
ber, 1876,  when  J.  S.  Craig  and  J.  Ooodwln, 
as  plaintiffs,  obtained  Judgments  against 
Elizabeth  L.  Rowland,  as  administratrix,  In 
the  common  pleas  for  Laurens  county,  a6 
well  as  at  the  date  of  the  sale  of  said  land 
by  the  sheriff  in  November,  1881;  also,  as  to 
the  character  of  said  possession,— whether 
held  as  executrix,  administratrix,  or  devisee, 
and  whether  said  possession  was  actual  and 
exclusive.  The  said  special  referee  Is  fur- 
ther directed  to  file  the  testimony  in  his 
office  taken  under  his  order,  and  notify  the 
parties  to  this  action  of  such  filing  at  least 
fifteen  days  before  the  opening  of  the  next 
term  of  the  court  of  common  pleas  for  I.au- 
rens  county.  . 

"The  only  point  intended  to  be  decided  in 
this  action  is  that  the  order  of  Judge  Ker- 
shaw reviving  the  Judgments  cannot  be  re- 
viewed by  me,  and  that  thu  Judgments  and 
executions  under  which  the  land  was  sold 
by  the  sheriff  cannot  be  impeached  in  this 
action.  All  other  points  raised  by  the  plead- 
ings and  the  evidence  already  taken  are  left 
open,  without  prejudice,  for  future  adjudica- 
tion. The  evidence  taken  at  the  foi-mer 
hearing  will  be  filed  with  the  order,  to  be 
considered  hereafter  as  part  of  the  evidence 
taken  in  the  cause." 

W.  H.  Martin,  P.  P.  McGowan,  and  Mower 
&  Bynum,  for  appellant.  Ferguson  &  Feath- 
erstone  and  Johnson  &  Rlchey,  for  respond- 
ents. 

POPE,  J.  Joseph  J.  Rowland  departed 
this  Ufe  in  July,  1862,  or  lS(i3,  leaving  of 
force  his  last  will  and  testament,  wherein 
he  devised  a  tract  of  land  to  his  widow, 
Elizabeth  K  Rowland,  for  and  during  her 
Ufe,  and,  at  her  death,  to  his  three  children, 
Robert  E.,  Ludy  T.,  and  Sarah  E.  Rowland, 
in  equal  portions.  The  testator  nominated 
his  son,  Robert  E.  Rowland,  the  executor  of 
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said  will,  and  fnrtiier  nominated  hla  widow, 
Elizabeth  L.  Rowland,  to  be  tlie  executcH- 
of  this  will  during  the  minority  of  the  said 
Robert  K.  Rowland.  Elizabeth  L.  Rowland, 
early  In  the  year  1863,  qualified  as  such  ex- 
ecutrix duranti  mlnwe  aetate  of  the  said 
Robert  E.  Rowland.  The  said  Robert  B. 
Rowland,  having  attained  fuU  age  in  the 
year  1871,  formally  renounced  the  executor- 
ship; wh^eupon  the  said  Elizabeth  L.  Row- 
land was  duly  appointed  administratrix  with 
the  will  annexed  of  the  estate  of  the  said 
Joseph  J.  Rowland,  deceased,  in  ttiat  year 
1871.  The  estate  of  Joseph  J.  Rowland  was 
in  debt,  and  In  1875  a  Judgment  was  ob- 
tained on  a  debt  he  had  contracted  In  his 
lifetime,  in  the  suit  of  J.  S.  Craig  and  Joseph 
(ioodwin,  as  executors,  as  plaintifTs,  against 
Elizabeth  L.  Rowland,  as  administratrix,  etc., 
of  the  estate  of  Joseph  J.  Rowland,  deceased, 
In  the  court>  of  common  pleas  for  Lanreos 
county,  in  this  state,  for  $1,040,  debt  and  in- 
terest, and  $140  costs.  This  Judgment  was  duly 
assigned,  in  1S76,  to  one  R.  S.  N.  Toung,  and 
a  payment  of  $154.53  was  duly  made  on  the 
22d  December,  1876.  The  only  land  briong- 
Ing  to  the  estate  of  the  said  Josepb  J.  Row- 
land was  a  tract  containing  330  acres,  lying 
In  Laurens  county,  in  this  state.  Elizabeth 
L.  Rowland  still  continued  to  occupy  this 
land  after  hw  husband's  death,  until  sales 
day,  in  November,  1891,  when  the  same  was 
purchased  at  sheriff's  sale  by  John  H.  Young, 
as  administrator  of  the  estate  of  R.  S.  N. 
Young,  who  had  died  on  23d  July,  1891.  But 
before  the  death  of  R.  8.  N.  Yonng  he  bad 
commenced,  on  Ist  July,  1891.  an  action 
against  the  said  Elizabeth  L.  Rowland,  aa 
administratrix  cum  testamento  annexo  of  the 
estate  of  Josepfa  J.  Rowland,  deceased,  to 
revive  the  Judgment  of  J.  S.  Craig  and 
Joseph  Goodwin,  as  executors,  against  the 
said  Elizabeth  L.  Rowland,  as  administra- 
trix, as  aforesaid.  To  the  summons  therein 
her  acceptance  of  service  thereof  appears  as 
made  on  1st  July,  1891.  but  she  made  no 
answer,  nor  did  she  give  any  notice  of  ap- 
pearance therein.  On  the  23d  July,  1891, 
his  honor.  Judge  Kershaw,  revived  said  judg- 
ment. On  the  7th  day  of  October,  1891,  the 
.sheriff  of  Laurens  county  levied  upon  the 
tract  of  land  (.330  acres),  and  on  the  2d  No- 
vember, 1891,  he  8<^d  the  same  to  John  H. 
Young,  as  administrator,  at  the  price  of 
$1,000,  which  sum  was  duly  credited  upon 
tlie  revived  judgment.  On  the  25th  July, 
1892,  Elizabeth  L.  Rowland,  the  life  tenant, 
and  Robert  E.  Rowland  and  Ludy  T.  Row- 
land, two  of  the  remainder-men  under  J.  J. 
Rowland's  will,  conveyed  by  deed  their  re- 
spective estates  In  the  tract  of  land  of  330 
acres  to  Sarah  P.  Rowland.  It  should  have 
been  stated  earlier  that  Sarah  E.  Rowland, 
the  other  remainder-man  under  J.  J.  Row- 
land's will,  departed  this  life  in  1883  or  1884, 
leaving  as  her  heirs  at  law  her  husband, 
William    L.   Shockley,  and    four  children. 


Mary  Etta,  who  has  intermarried  with  one 
Watts,  William  6.  Shockley.  Arthur  Shock- 
ley,  and  Lillian  Shockley.  The  said  Sarah 
F.  Rowland  conveyed  by  deed  the  one-balf 
of  her  Interest  in  the  tract  of  land  to  W.  H. 
Martin  on  7th  January,  1883.  On  the  lOtb 
day  of  January,  1893.  Sarah  F.  Rowland 
began  her  action  for  partition  of  this  tract 
of  land,  and  made  defendants  to  her  action 
WUllam  L.  Shockl^,  Mary  Etta  Watts,  WU- 
11am  Q.  Shockley,  Arthur  Shockley,  LUllan 
Shockley,  and  W.  H.  Martin.  The  defend- 
ants, except  William  L;  Shockley.  answered, 
admitting  the  tacts,  and  oons^itlDg  to  par- 
tition. William  L.  Shockley,  by  his  answer, 
denied  all  the  facts  of  the  complaint,  except 
the  minority  of  his  three  children.  William 
G.,  Arthur,  and  Lillian  Shockley,  and  prayed 
"that  said  complaint  as  to  him  be  dis- 
missed," etc.  These  minor  defendants  were 
represented  by  a  guardian  ad  litem.  Jo4in 
H.  Young  was  allowed,  upon  his  own  motion, 
to  be  made  a  party  defendant,  with  leave  to 
answer,  by.  the  order  of  his  hcmor,  Judge  Wal- 
lace. His  answer  denied  every  allegation  of 
the  complaint  and,  further:  "By  way  of  de- 
fense to  the  plaintiff's  supposed  cause  of  ac- 
tion, he  alleges  that  be  baa  the  legal  title 
to  and  is  in  possession  of  the  premises  de- 
scribed In  the  complaint,  and  be  denies  that 
the  plalntur,  or  any  of  the  other  defendants, 
have  any  Interest  In  tiie  same."  Thus  a  ne'w 
line  of  battle  was  formed,  changing  the  ac- 
tion from  one  of  partition  in  equity  to  an  ac- 
tion to  try  title  on  the  law  side  of  the  court 
of  common  pleas.  The  action  came  on  for 
trial  before  his  honor,  Judge  Wltherspoon,  a 
jury  having  been  waived.  He  heard  testi- 
mony, and  thweafter,  on  30th  December, 
1893,  filed  bis  decree.  This  entire  decree 
must  be  reported.  Its  effect  was  against  the 
plaintiff,  but  on  a  point  he  was  not  satlH- 
fied  to  pass,  namely,  as  to  the  character  of 
the  possession  of  the  land  by  Elizabeth  Ia. 
Rowland,  (xe  any  of  the  other  devisees  under 
tbe  will  of  Joseph  J.  Rowland,  at  the  time 
that  the  Judgments  were  originally  obtained 
against  Elizabeth  L.  Rowland,  as  adminis- 
tratrix, unaer  which  the  land  was  sold  by 
the  sheriff,  and  he  accordingly  referred  it  to 
J.  H.  Wharton,  as  clerk,  to  take  testimony 
and  report  as  to  who  was  in  possession  of 
said  land  on  2d  October,  1875,  when  the 
Judgment  was  originally  obtained,  as  well 
as  at  the  date  of  the  sale,  in  November,  1891; 
also  as  to  the  character  of  said  possession, — 
whether  held  by  Mrs.  Rowland  as  executrix, 
administratrix,  m:  as  devisee,  and  whetber 
such  possession  was  actual  and  exclusive. 
Testimony  was  taken  upon  these  questions. 
A  hearing  thereof  was  had  before  Judg« 
Fraser.  He  decided  that  Elizabeth  L.  Row- 
land, being  the  admlnlstmtrix  with  will  aii- 
nexed  of  the  testator  when  the  Jndgment 
was  recovered,  and  when  the  sale  was  made 
of  the  land  in  dispute  by  the  sheriff  there- 
under, could  not  hold  the  same  In  the  chap- 
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acter  of  devisee  or  life  tenant,  so  far  as  the 
rights  of  her  testator's  creditors  were  con- 
cerned—the law  fixed  the  character  of  her 
possession;  but  admitted  that  he  would  hare 
held  otherwise  If  she  had  not  been  such  per- 
sonal representative.  Thus  holding  himself, 
and  giving  due  effect  to  the  conclusions 
reached  by  Judge  Witherspoon,  he  decreed 
that  the  complaint  be  dismissed.  l%e  plain- 
tiff, and  all  the  defendants  except  W.  Ii. 
Shockley  and  John  H.  Young,  appealed  from 
both  the  decree  of  Judge  Witherspoon  and 
that  of  Judge  Fraser  on  10  grounds.  We  will 
now  consider  these  grounds  of  appeal. 

The  first  assails  the  correctness  of  Judge 
Fraser's  conclusion  "that  Elizabeth  L.  Row- 
land could  not  hold  the  lands  in  dispute  in 
any  capacity  other  than  as  personal  repre- 
sentative of  Joseph  J.  Rowland,  deceased, 
when  he  found,  as  matter  of  fact,  that  she 
held  the  same  as  devisee,  and  that  no  ques- 
tion bnt  the  character  of  the  possession  was 
before  him."  The  appellants  have  erred  in 
•Ileglng  that  Judge  Fraser  held,  in  his  de- 
cree, that,  as  a  matter  of  fact,  she  hdd  the 
land  as  devisee.  An  examination  of  its 
terms  falls  to  show  that  the  circuit  jndge 
announced  any  such  finding.  We  cannot 
see  any  error  in  the  conclusion  of  the  cir- 
cuit Judge  tiiat  one  who  holds  lands  as  ex- 
ecntor  or  administrator  cannot  set  up  an  in- 
dependent holding  or  tenure  of  said  lands 
while  so  holding  as  executor  or  administra- 
tor. To  hold  otherwise  would  be  to  allow  a 
tmatee  of  an  express  trust  to  gain  a  per> 
sonal  advantage  from  such  office,  at  the  ex- 
pense of  devisees  and  creditOTs  of  the  tes- 
tator, or  the  creditors  and  heirs  at  law  of 
an  Intestate,  as  the  case  might  be.  This 
exception  mnst  be  overruled. 

The  next  ground  of  appeal,  which  is  the 
second,  alleges  that  Judge  Fraser  erred  in 
not  holding  that  Judge  Kershaw  had  no  Ju- 
risdiction or  power  to  grant  the  order  of  July 
23,  1891,  purporting  to  revive  the  original 
Judgment,  with  leave  to  issue  execution 
thereon."  An  inspection  of  Jndge  Fraser's 
decree  shows  that  no  such  question  as  this 
\fatt  considered  or  passed  on  by  him.  In- 
deed, the  decree  of  Judge  Witherspoon,  on 
this  question,  shut  off  any  such  inquiry  from 
Jndj;e  Fraser.  Hence  this  ground  of  appeal 
is  untenable. 

And,  as  the  third  ground  of  appeal  imputes 
error  to  Judge  Fraser  for  "not  holding  that 
neither  the  original  Judgments  nor  the  at- 
tempted revival  of  the  same  had  any  lien 
tipou  the  said  premises  at  the  time  of  the  sale 
by  the  sheriff,"  we  may  dl^wse  of  this 
fzi-ound  as  we  have  the  second.  No  such 
question  was  presented  or  considered  by 
Jud^e  Fraser,  nor,  under  Jndge  Wither- 
spoon's  decree,  could  such  matters  have  been 
considered  by  Judge  Fraser.  This  ground  of 
appeal  is  dismissed. 

I  la  ring  passed  upon  the  exceptions  to  the 
decree  of  Judge  Fraser,  and  having  ascer- 


tained there  were  no  errors  therein,  it  re- 
mains to  consider  the  objections  to  the  de- 
cree of  Judge  Witherspoon. 

The  fourth  exception,  which  complains  that 
Judge  Witherspoon  "erred  in  holding  that 
any  entry  after  the  alleged  revival  of  said 
Judgment  was  ever  made  in  the  abstract  of 
Judgments  in  the  office  of  the  clerk  of  the 
court  of  common  pleas  for  lAurens  county," 
upon  an  examination  of  the  decree  itself, 
will  be  found  to  be  untenable,  for  the  reason 
that  Judge  Witherspoon  did  not  so  hold. 
Hence  this  exception  la  untenable.  And  the 
fifth  exception  is  likewise  founded  in  error 
as  to  what  Judge  Witherspoon  held  touch- 
ing the  Jurisdiction  or  power  of  Judge  Ker- 
shaw in  granting  the  Judgment  of  revival. 
This  exception  is  therefore  overruled. 

We  will  consider  the  remaining  five  excep- 
tions in  a  group.  They  are  as  follows:  "(6) 
Because  he  erred  in  holding  that  the  orders 
of  Judge  Kershaw  could  not  be  attacked  in 
this  proceeding.  (7)  Because  he  erred  in 
holding  that  the  said  Judgment  and  execu- 
tion, under  which  the  land  described  tn  the 
complaint  was  sold,  were  valid,  and  could 
not  be  impeached.  (8)  Because  he  erred  in 
not  holding  that  the  said  Judgments  and  pur- 
ported revivals  had  no  lien  upon  the  said 
premises  sold  to  the  defendant  John  H. 
Young.  (9)  Because  he  erred  in  not  holding 
that  the  original  Judgments  lost  their  Hen 
at  the  expiration  of  thirteen  years,  and  that 
the  order  of  Judge  Kershaw  created  no  lien, 
because— First,  more  than  thirteen  years  had 
elapsed;  second,  because  no  Judgment  predi- 
cated upon  said  orders  was  ever  entered  in 
the  book  of  abstract  of  Judgments.  (10)  Be- 
cause he  erred  in  not  holding  that  the  at- 
tempted sale  of  the  land  by  the  sheriff  to  the 
defendant  John  H.  Young  was  void,  because 
—First,  there  was  no  lien  upon  the  land; 
second,  I>ecau8e  an  execution  could  not  be 
predicated  upon  a  mere  order;  and,  third,  be- 
cause the  execution  did  not  direct  the  sale  of 
the  property  in  the  hands  of  the  defendant 
in  execution  to  be  administered." 

When  Jos^h  J.  Rowland  died,  in  1862,  his 
property,  real  and  personal,  was  liable  to  the 
payment  of  his  debts,  and  this  was  true, 
notwithstanding  he  left  a  will  and  attempted 
to  devise  his  lands.  His  wife,  Elizabeth  L. 
Rowland,  by  her  own  act,  became  his  personal 
representative,  and  so  continued  until  to-day 
—First,  as  executrix  duranti  mlnore  aetate 
Of  Robert  B.  Rowland  up  to  1871;  second, 
from  1871  np  to  the  present  time,  as  admin- 
istratrix cum  testamento  aunexo.  By  law  it 
was  made  her  duty  to  pay  testator's  debts, 
if  his  estate  was  sufficient  therefor.  In  1875, 
not  having  paid  the  debts  of  J.  J.  Rowland, 
two  creditors  sued  her,  as  administratrix,  to 
Judgment  These  Judgments  were  duly  st- 
rolled, and  executions  were  issued  thereup- 
on. She  paid  (154.58  on  these  Judgments, 
22d  Decembo-,  1878.  By  law  these  Judg- 
ments became  liens  upon  Joseph  J.   Row- 
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land's  real  property  for  10  years,  from  1875, 
wltb  leave,  at  any  time  during  the  8  years 
Immediately  ensuing  the  year  1885,  to  wif, 
until  1888,  to  renew  such  Judgments,  for  like 
period  of  10  years,  with  their  liens,  upon  the 
property  of  J.  J.  Rowland.  See  Code,  {  310.  i 
Now,  the  plaintiffs  in  such  Judgments  hav- 
ing waited  until  after  1888,  to  wit,  until  1891, 
before  they  applied  to  the  court  to  renew 
such  judgments,  the  children,  or  their  gran- 
tees, of  Joseph  J.  Rowland,  say  that  it  was 
not  In  the  power  of  the  circuit  court  to  re- 
vive such  Judgments  after  the  year  1888. 
It  Is  well  to  notice  that  the  power  by  which 
Judgments  are  renewed,  as  provided  for  un- 
der section  SIO  of  our  Code  of  Civil  Proce- 
dure, was  by  the  "service  of  a  summons  on 
the  debtor,  as  provided  by  law,  requiring 
him  to  show  cause,  if  any  he  can,  at  the 
next  term  of  the  court  for  bis  county,  why 
such  Judgment  should  not  be  revived."  Then 
it  is  manifest  that  if  the  plaintiffs  in  execu- 
tion had  at  any  time,  between  1885  and  1888, 
applied  to  the  court,  in  accordance  with  sec- 
tion 310,  Code  Civ.  Proc.,  by  service  of  a 
summons,  to  renew  their  Judgment  upon 
Mrs.  Rowland,  as  administratrix,  such  Judg- 
ment would  have  been  continued  for  10  years 
thereafter.  The  plaintiffs  In  execution  did 
not  avail  themselves  of  section  310,  by  serv- 
ice of  a  summons  to  roiew,  but,  under  sec- 
tion 111,*  they  moved  by  service  of  a  sum- 
mons and  a  complaint  upon  the  debtor  in 
execution  (Mrs.  Rowland,  as  administratrix), 
wherein  they  duly  alleged  that  on  the  25th 
July,  1875,  they  had  obtained  Judgment  in 
the  court  of  common  pleas  for  Laurens  coun- 
ty against  the  defendant  Elizabeth  L.  Row- 
land, as  executrix,  of  Joseph  J.  Rowland, 
deceased,  for  the  sum  of  $1,047,  and  $100.12 
as  costs;  that  such  Judgment  was  duly  en- 
tered, docketed,  and  enrolled  in  the  proper 
office,  and  execution  Issued  thereon;  that  no 
part  of  said  Judgment,  except  the  sum  of 
$154.53,  paid  on  the  22d  December,  1876, 
had  been  paid  thereon;  that  the  plaintiffs 
are  now  the  holders  thereof.  Wherefore  the 
plaintiffs  demand  Judgment  against  the  de- 
fendant that  the  said  Judgment  be  revived, 
to  have  all  the  force  and  effect  of  the  former 
recovery,  and  that  they  be  allowed  to  issue 

1  Code  Civ.  Proc.  {  310,  provides  that  final 
jadgments  entered  in  a  court  of  record  after  the 
25th  da^  of  NoTember,  A.  D.  1873,  shall  consti- 
tute a  lien  upon  the  real  estate  of  the  judgment 
debtor  in  the  counties  where  the  same  are  en- 
tered for  a  period  of  10  years  from  the  date  of 
entry,  and  that  the  plaintiff  in  such  judgment 
may,  at  any  time  In  three  years  after  its  ac- 
tive energy  haa  expired,  revive  the  judgment, 
with  like  liens  as  in  the  original,  for  a  like 
period,  by  service  of  a  anmrnons  on  the  debtor, 
as  provided  by  law,  requiring  him  to  show 
cause,  if  any  he  can,  at  the  next  term  of  the 
conrt  for  his  county,  why  such  judgment  should 
not  be  revived. 

3  Code  Civ.  Proc.  ({  110,  111,  provide  that  an 
action  upon  a  judgment  or  decree  of  any  court 
of  tlie  United  States,  or  of  any  state  or  terri- 
tory within  the  United  iStatea,  mast  be  brought 
within  20  years. 


execution  thereon  for  the  amount  due  on  the 
same,  as  above  set  forth.  The  service  of  this 
summons  and  complaint  was  duly  accepted 
by  Mrs.  Rowland  on  1st  July,  1881 .  Not  hav- 
ing answered  or  demurred  to  such  action, 
or  caused  any  notice  of  appearance  to  be 
served  within  20  days  after  such  acceptance 
of  service  of  the  summons  and  complaint. 
Judge  Kershaw  made  an  order  on  the  23d 
July,  1891,  reviving  said  former  Judgnient 
From  this  order  of  revival  no  appeal  was 
taken.  Under  such  order  of  revival,  execu- 
tion was  Issued  and  levied  upon  the  lands  in 
question,  and  sold  by  the  sheriff  to  the  de- 
fendant John  H.  Young.  Can  It  be  said  that 
the  court  of  common  pleas  for  Laurens  coun- 
ty in  this  state  was  without  power  to  render 
this  Judgment?  It  had  the  Jurisdiction  of 
the  subject-matter,  for  the  original  Judgment 
was  not  20  years  old,  and  bad  been  rendered 
in  an  action  in  the  county  where  testator 
died,  and  whore  his  personal  representatives 
lived,  and  the  basis  of  this  action  was  a  con- 
tract of  a  pei-son  dying  testate  there.  'It  had 
Jurisdiction  of  the  person  of  the  defendant 
She  was  the  personal  representative  of  one 
who  died  testate  in  Laurens  county,  owing 
a  debt  by  contract  to  be  fulfilled  there,  and 
she  had  by  her  own  acts  enabled  the  court 
to  acquire  Jurisdiction  of  her  person.  The 
Judgment  rendered  bound  Mrs.  Rowland  and 
her  privies.  Were  not  the  plaintiffs  and  the 
defendant  W.  H.  Maitin  her  privies?  Their 
right  of  action  during  her  lifetime  originat- 
ed in  a  transfer  by  deed  to  them  of  her  life 
estate  in  said  lands.  There  is  no  such  privi- 
ty, however,  in  this  respect,  in  the  Shockley 
children.  They  are  bound  because  the  Judg- 
ment is  against  the  estate  of  their  testator 
on  a  debt  be  contracted. 

But  it  is  contended,  also,  that  the  order  of 
revival  was  not  entered  in  the  abstract  of 
Judgments,  as  required  by  the  Code  of  Pro- 
cedure, and  hence  there  was,  technically  or 
legally  speaking,  no  Judgment  This  propo- 
sition would  have  merit  In  it  if  the  plaintiff 
in  execution  had  sued  upon  the  Judgpient  of 
1875  as  bis  cause  of  action,— as  bis  debt,  so 
to  speak.  I^awton  v.  Perry,  40  8.  O.  255, 
18  S.  B.  861;  Garvin  v.  Garvin.  27  S.  C.  477, 
4  S.  B.  148,  and  cases  there  cited.  In  this 
latter  case,  the  last  Judgment  would  have  ab- 
sorbed within  itself  or  have  merged  the  pre- 
vious Judgment  of  1875,  and  therefore  would 
itself  have  been  necessarily  entered  up  in 
the  book  of  abstract  of  Judgments.  The 
plaintiff  in  execution  did  not  follow  this  plan, 
however.  He,  on  the  contrary,  complained 
on  this  Judgment  as  unsatisfied,  to  the  end 
that  the  old  Judgment  (that  of  1875)  might 
be  revived.  Hence,  when  the  circuit  Judge, 
Judge  Kershaw,  made  the  order  of  revival 
of  the  Judgment  of  1875,  with  leave  to  issue 
an  executiou  to  enforce  the  same,  it  waa  not 
necessary  or  proper  to  place  this  order  of  re- 
vival on  the  abstract  of  Judgments.  If  it 
bad  been  so  entered,  it  would  have  appeared 
to  the  world  as  two  Judgments,  instead  of 
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one,  and  this  would  haye  been  Improper.  It 
does  not  seem  to  us,  therefore,  that  tbere  was 
any  error  there. 

Again.  It  is  contended  that  the  land  was 
sold  by  the  sheriff  under  a  judgment  that 
had  no  lien  upon  the  land.  If  the  Judgment 
of  1875  was  revived  by  the  order  of  Judge 
Keishaw,  In  1891,  it  bad  a  lien  upon  the 
land,  under  the  act  of  1873,  providing  liens 
to  Judgments.  Candidly  speaking,  there 
could  be  nothing  in  any  of  the  matters  of  ap- 
peal to  commend  them  to  our  approval,  for 
they  are  opposed  to  the  idea  of  a  testator's 
estate  being  made  liable  to  the  payment  of 
his  honest  debts,  and  this,  too,  for  the  ben- 
efit of  his  own  devisees.  We  know  that 
sometimes  creditors  wait  so  long  they  are 
bound  by  lapse  of  time,— statute  of  limita- 
tion, or  some  kindred  defense.  But  in  the 
case  at  bar  none  of  these  things  appear.  If 
we  were  disposed  to  conjecture,  we  mii;ht 
say  that  B.  N.  S.  Young,  who  was  a  brother 
of  Mrs.  Rowland,  in  order  to  keep  her  home 
from  being  sold  and  to  give  her  an  oppor- 
tunity to  pay  for  it,  bought  up  these  Judg- 
ments, and  waited  on  her,  to  see  if  this  could 
be  effected.  But  we  will  not  yield  to  this 
suggestion  to  deal  in  conjectures.  The  facts 
themselves  are  sufficiently  stubborn  in  this 
case  to  bar  plaintiff,  and  the  defendants  who 
act  with  her,  from  any  recovery  here.  Un- 
der the  facts  as  found  by  Judge  Wither- 
mMon,  we  are  not  disposed  to  question  bis 
conclusion  that  the  plaintiff  here,  and  her 
allies  among  the  defendants,  cannot  impeach 
the  Judgment  order  of  revival  pronounced  by 
Judge  Kershaw  in  1891.  Beyond  this  an- 
nooncement  we  do  not  think  it  necessary  for 
this  court  to  go.  These  exceptions  here  dis- 
cussed must  be  overruled.  It  is  the  Judg- 
ment of  this  court  that  the  Judgment  of  the 
circuit  court  appealed  from  be  affirmed. 

McIVER,  O.  J.,  concurs  in  result. 


KEID  et  al.  v.  NORFOLK  CITY  R.  CO. 

et  al.i 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 

9, 1894.) 

Appeal— DcrECTivE  Sufersedkab  Bond— Dis- 
missal. 
Where  a  supersedeas  is  awarded,  bnt  the 
bond  on  appeal  required  by  Code  1887,  SS  3470, 
S4T1,  is  conditioned  to  pay  only  coats  and  dam- 
ages, and  not  the  debt,  the  conrt  will,  on  mo- 
tion, discharge  the  supersedeas,  but  will  allow 
the  appeal  to  remain  in  force  on  filing  a  new 
bond. 

Appeal  from  circuit  conrt  of  city  of  Nor- 
folk. 

Action  by  the  Norfolk  City  Railroad  Com- 
pany and  others  against  D.  P.  Reld  &  Bro. 
From  the  Judgment,  defendants  appeal.  A 
supersedeas  was  awarded  them  by  the  su- 


1  Reported  by  F.  S.  Kirkpatrick,  llsQ.,  of  the 
Lynchburg  bar. 


prenie  court  of  appeals,  but  the  bond  was 
conditioned  to  pay  costs  and  damages  only, 
and  not  the  debt.  The  appellee  moved  to  dis- 
miss botli  appeal  and  supersedeas,  because 
a  proper  bond  had  not  been  given,  as  re- 
quired by  Code  1887,  IS  3470,  3471;  where- 
upon the  appellants  made  a  counter  motion 
to  discharge  the  supersedeas  and  allow  the 
appeal  to  remain  in  force,  which  latter  mo- 
tion the  court  sustained,  but  required  anoth- 
er bond. 

Harmerson,  Heath  &  Heath,  for  appellant 
White  &  Gamett,  for  appellee. 

This  day  came  the  parties  by  counsel,  and 
the  court  having  maturely  considered  the 
motion  of  the  appellees  to  "dismiss  this 
cause  for  the  reason  that  the  appellants  have 
failed  to  give  a  proper  bond,  as  required  by 
sections  8470  and  3471  of  the  Code  of  Vir- 
ginia of  1887,"  doth  overrule  said  motion.  And 
thereupon,  on  motion  of  the  appellants,  it  is 
ordered  that  the  order  allowing  an  appeal 
and  supersedeas  in  this  cause  be  modified  so 
as  to  allow  an  appeal  only,  not  to  operate  as 
a  supersedeas  to,  or  in  any  manner  binder  or 
delay  the  execution  of,  said  decree,  upon  the 
said  appellants,  or  one  of  them,  or  some  one 
for  them,  executing  before  the  clerk  of  the 
said  circuit  court  a  bond  in  the  penalty  of 
?800,  conditioned  for  the  payment  of  all  dam- 
ages, costs,  and  fees  which  may  be  awardwl 
against  or  Incurred  by  said  appellants,  and 
that  a  certificate  of  the  clerk  of  said  circuit 
conrt  that  said  bond  has  been  given,  and  the 
names  of  the  sureties  therein  indorsed  on  a 
copy  of  this  order,  be  filed  with  the  clerk  of 
this  court  within  60  days  from  this  day;  and, 
unless  such  bond  be  given  and  such  certifi- 
cate filed  as  aforesaid,  it  is  ordered  that  said 
appeal  be  dismissed.  And  It  is  ordered  that 
a  copy  of  this  order  be  certified  to  the  clerk 
of  said  circuit  court 


MORRIS  et  al.  v.  BURGESS  et  al. 

(Supreme  Conrt  of  North  Carolina.     Feb.  19, 
1895.) 

HORTaAOES— FOKECIXlSiniX— DOCUMEKTART   EVI- 
SEKCE. 

A  jodnnent  rendered  in  a  foreifrn  state 
on  a  note  ander  seal  is  admissible  in  evidence, 
in  an  action,  in  North  Carolina,  commenced  be- 
fore such  judgment  was  rendered,  on  the  same 
note,  and  to  foreclose  a  mortgage  given  to  se- 
cure it 

Appeal  ftom  supnlor  court,  Perquimans 
county;  Armfield,  Judge. 

Action  by  W.  H.  Morris  &  Sons  against  J. 
J.  Burgess  and  another.  From  a  Judgment 
for  plaintiffs,  defendants  appeal.    Affirme<1. 

X  H.  Blount,  for  appellants.  L.  L.  Smith,. 
for  appellees. 

AVERY,  J.  The  action  was  brought  for 
Judgment  upon  a  note  under  seal,  and  for 
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foreclosure  of  a  mortgage  upon  laud  executed 
to  secure  tbe  debt  The  court  had,  in  its  dis- 
cretion, refused  to  allow  an  amendment  de- 
daring  on  a  judgment  rendered  on  the  bond  In 
a  court  of  competent  Jurisdiction  of  the  state 
of  Virginia,  instead  of  upon  the  bond  itself. 
The  plaintiffs  ofFered  on  the  trial  a  properly 
certified  copy  of  the  Judgment  to  prove  that 
the  defendants  still  owed  the  debt  for  which 
the  note  was  given.  The  defendants  excepted 
to  its  admission  as  evidence  of  the  debt,  and 
also  to  the  instruction,  subsequently  given 
by  the  court  to  tbe  Jury,  that  it  concluded  the 
defendants  from  showing  any  payment  upon 
the  debt.  It  was  held  by  this  court  in  Peebles 
V.  Guano  Co.,  77  N.  0. 237,  that  a  Judgment  In 
proceeding  of  attachment  was  "conclusive 
evidence  that  tbe  debt  sued  on  was  due  to 
the  plaintiff  in  it  to  the  value  of  the  proi>- 
erty  attached,  but  of  nothing  more."  The 
court  in  that  proceeding  in  rem  acquired  no 
Jurisdiction  of  the  person,  and  the  Judgment 
could  be  used  to  show  nothing  except  the 
right  of  recovery  to  the  value  of  the  prop- 
'Orty  proceeded  against.  Herm.  Estop.  {  S22; 
Wlnfree  v.  Bagley,  102  N.  C.  515,  9  S.  E.  198. 
But  for  that  purpose  and  to  that  extent  It 
was  competent.  Here  the  action  upon  the 
note  in  the  same  state  was  In  personam,  but 
Is  admissible  upon  the  same  principle  as  In 
the  other  case,  when  it  was  offered,  not  to 
prove  the  debt  sued  on,  but  to  show  the 
amount  of  damage  the  plalntift  was  entitled 
to  recover.  Blgelow,  Estop.  (5th  Ed.)  p.  48. 
The  constitution  of  the  United  States  (article 
4,  t  1),  and  the  acts  of  congress  passed  in 
pursuance  of  It  (Rev.  St  U.  S.  §  900),  were 
-construed  at  an  early  day  as  giving  to  a 
Judgment  of  a  sister  state  the  same  eCTect  as 
an  exemplification  of  it  would  have  in  an- 
<>th«-  court  of  the  same  state  in  which  it 
was  rendered.  Mills  v.  Duryea,  7  Cranch, 
481;  Hampton  v.  McConnell,  3  Wheat  234. 
When  such  Judgment  Is  made  the  basis  of  an 
action,  it  is  conclusive  on  the  merits  in  every 
other  state,  if  it  appear  that  the  court  in 
which  it  was  rendered  had  Jiu-lsdlctlon  of  the 
parties  and  tbe  subject-matter.  2  Black, 
■Judgm.  a  857,  859.  The  rule  is  that  the 
Judgment,  "if  valid  at  home,"  is  valid  in  any 
other  state,  and  when  sued  on  is  conclusive 
on  the  merits,  even  though  under  the  laws 
of  tbe  state  in  which  suit  is  brought  to  en- 
force it  such  a  Judgment  would  have  been 
void  on  account  of  tbe  manner  or  form  of 
entering  it.  Ritter  v.  Hoffman,  30  Kan.  215, 
10  I'ac.  576;  2  Black,  Judgm.  §  859.  The  au- 
thorities in  this  country  are  conflicting  upon 
the  question  whether  one  party  must  plead 
tbe  record  of  a  Judgment  of  a  sister  state  in 
order  to  give  It  a  conclusive  effect  upon  tbe 
opposing  party.  Id.  §  783.  Even  where  it  la 
conceded  to  be  the  general  rule,  however, 
that  a  record  Is  available  as  an  estoppel  only 
when  specially  pleaded,  a  former  Judgment, 
whether  domestic  or  foreign,  is  both  compe- 
tent and  conclusive  as  to  the  merits,  In  case 
it  was  rendered  after  issue  was  Joined  in  the 


action  In  which  It  Is  ottered  as  evidence.  7 
Am.  &  Eng.  Bna  Law,  33,  and  note  3;  2 
Black,  Judgm.  f  784,  and  note.  Tbe  Judg- 
ment under  consideration  was  rendered  after 
the  fall  term  of  the  superior  court  of  Per- 
quimans county,  when  the  pleadings  were 
filed,  and  the  plaintiffs  could  not  have  made 
it  the  basis  of  an  action  begun  before  it  was 
in  existence.  They  had  bad  no  opportunity 
to  avail  themselves  of  it  till  the  trial.  For 
the  reasons  given,  and  upon  tbe  authorities, 
we  feel  no  hesitation  in  holding  that  the 
exemplification  of  tbe  Judgment  of  a  sister 
state  was  admissible  in  evidence.  Without 
entering  into  a  discussion  of  tbe  general  doc- 
trine of  pleading  specially  records,  deeds,  or 
matters  in  pals,  relied  on  to  work  an  estopi>el, 
tbere  can  be  no  question  about  the  right  to 
offer  tbe  evidence  constituting  the  alleged 
estoppel,  where  it  appears  that  there  has 
been  no  opportunity  afforded  a  party  to  spe- 
cially plead  it  In  our  case  not  only  was  the 
Judgment  obtained  after  this  suit  was  at  is- 
sue, but  the  plaintiffs  took  the  doubtful  pre- 
caution of  asking  to  be  allowed  to  declare 
upon  a  cause  of  action  which  it  might  have 
been  contended  did  not  exist  when  the  ac- 
tion was  bought  There  was  no  error.  The 
Judgment  is  affirmed. 


JOHNSON  etal.  v.  BAST  OABOLINA  ^AND 
&  RAILWAY  CO. 

(Supreme  Court  of  North  Carolina.     Feb.  26, 
1895.) 

DBBD— PaKOL  EvIDBKOB— ESTOPPtl,. 

1.  Where  a  deed  authorized  defendant  to 
take  so  much  of  the  land  as  was  sufficient  for 
its  roadway,  ditches,  etc.,  evidence  of  a  parol 
agreement  tliat  the  defendant  should  pay  for 
any  exce?s  OTer  20  feet,  in  addition  to  the  con- 
sideration expressed  in  the  deed,  ia  admissible. 

2.  Where  a  grantee  accepts  a  deed,  and 
avails  itself  of  the  benefits  thereof,  it  cannot 
say  that  the  person  who  negotiated  the  pur- 
chase was  not  its  agent 

Appeal  from  superior  court.  Craven  coun- 
ty; Brown,  Judge. 

Action  by  Kate  F.  Johnson  and  others 
against  the  East  Carolina  Land  &  Railway 
Compan.y  to  recover  the  value  of  land  pur- 
chased and  appropriated  by  defendant,  ac- 
cording to  the  terms  of  a  written  and  parol 
agreement  as  alleged  by  plaintiffs.  From 
Judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

The  terms  of  the  deed  upon  which  the  con- 
troversy is  based  are  as  follows:  "For  the 
use,  operating,  aud  business  of  the  road  in, 
through,  and  over  a  strip  of  land  one  ban- 
dred  and  twenty-five  feet  wide,  *  *  *  and, 
in  case  of  embankments  and  deep  cuts,  such 
additional  width  as  may  be  necessary;  n^tt 
Invading  the  dwelling,  curtilage,  garden,  or 
graveyard  of  the  parties  of  the  first  part" 

F.  M.  Simmons  and  Shepherd  &  Busbee, 
for  appellant     W.  W.  Clark,  for  appellees. 
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FAIRCIiOTH.  C.  J.  When  an  agreement 
la  reduced  to  writing,  the  rule  of  evidence 
that  parol  testimony  Is  not  admissible  to 
contradict,  add  to,  or  explain  It  Is  too  wdl 
established  to  require  further  argument, 
and,  whether  the  law  requires  it  to  be  In 
writing  or  not,  stiU  the  written  memorial  is 
the  surest  evidence.  The  deed  of  plalntiCC  to 
the  defendant  is  uncertain  as  to  the  amount 
of  land  on  the  home  plantation  conveyed  to 
defendant,  but  It  allows  that  matter  to  be 
made  certain  by  authorieing  defendant  to 
take  an  amount  of  land  sufficient  for  the  use 
of  Its  roadway,  ditches,  etc  This  sufficlen- 
c}-  cannot  be  determined  by  the  terms  of 
the  deed,  and  could,  if  the  parties  were  not 
agreed,  only  be  done  by  evidence  aliunde. 
The  plaintiff  offers  to  prove  that  at  the 
time  the  deed  was  made,  with  this  indefi- 
nite provision,  it  was  agreed  by  parol  that,  in 
addition  to  the  main  consideration  express- 
ed, the  defendant  should  pay  for  the  excess 
over  20  feet,  whatever  so  used.  This  is  de- 
nied, but  found  to  be  so  by  the  jury,  upon 
the  testimony  of  witnesses.  We  cannot  see 
tliat  this  evidence  violates  the  rule  of  evi- 
dence above  referred  to.  It  is  In  further- 
ance of  an  agreement  not  expressed  in  the 
deed,  but  arising  naturally  out  of  the  uncer- 
tain feature  of  the  deed  already  pointed  out, 
and  as  a  part  of  the  main  transaction.  The 
witness  Foy  says  he  was  assisting  the  de- 
fendant gratuitously,  and,  when  it  was  de- 
cided that  the  road  was  to  come,  he  went  to 
plaintiff's  agent,  Rhem,  to  gret  the  right  of 
way,  and  insisted  on  it  with  more  than  20  feet, 
and  handed  him  the  deed,  to  be  signed  by 
him  and  the  plaintiff,  and  saw  the  plaintiff, 
and  told  her  she  must  give  the  road  all  the 
land  necessary  through  the  home  planta- 
tion; that  he  bad  the  deed  prepared,  and 
she  signed  it  and  handed  it  to  him;  that  he 
bad  it  recorded,  and  seat  it  to  the  defendant, 
at  Wilmington,— and  says  he  did  not  agree- 
to  pay  anything  for  the  excess,  and  that 
be  had  no  power  to  agree  to  pay  the  plain- 
tiff one  cent,  and  was  afterwards  a  director 
in  the  defendant  company.  Here  was  cer- 
tainly a  good  deal  of  active  and  gratuitous 
work  for  some  one.  The  defendant  has  ac- 
cepted this  deed,  and,  by  building  its  road 
on  the  home  plantation,  has  availed  itself 
of  the  contract,  whatever  It  was,  and  of 
tbe  benefits  thereof,  and  cannot  now  be 
beard  to  say  that  Foy  was  not  its  agent. 
Tbe  right  or  power  to  purchase  implies  the 
rigbt  or  power  to  pay,  or  to  agree  to  pay. 
We  see  no  error,  and  tbe  judgment  is  af- 
firmed. 


STONBBURNER  et  al.  v.  JEFFREYS  et  al. 
(Supreme  Court  of  North  CaroUna.     Feb.  19, 

1895.) 
AssisSMBXT  roR  BsscriT  or  Creditors— Valid- 

ITt. 

1.  An  asrignment  for  the  benefit  of  credit- 
or* which  includes  a  stoclt  of  merchuudise  is 


not  void  on  its  face  because  tbe  trustee  is  au- 
thorized to  sell  and  disi>08e  of  the  property  "in 
such  manner  as  he  may  deem  most  beneficial 
to  the  interests  of  all  concerned." 

2.  Nor  is  it  invalid  because  it  authorizes 
the  trustee  to  replenidi  the  stock  with  money 
from  sales,  if  he  "deem  snch  to  be  for  the  best 
interest  of  the  creditors,"  where  it  shows  that 
the  desire  of  the  assignor  is  that  the  trustee 
shall  manage  the  property  not  for  his  own  ben- 
efit, ease,  or  comfort,  but  so  that  the  trust  shall 
be  executed  for  the  benefit  of  all  for  whom  the 
trustee  is  acting  as  fiduciary,  by  selling  the 
goods  in  the  best  way  to  promote  their  interests, 
and  collecting  and  disbursing  the  proceeds  of 
sale  as  speedily  as  possible. 

Appeal  from  superior  court,  Edgecombe 
county;  Armfleld,  Judge. 

Action  by  Stoneburner  &  Richards  and 
others  against  C.  W.  Jeffreys,  individually 
and  as  doing  business  under  tbe  name  of  C. 
W.  Jeffreys  &  Co.,  and  H.  li.  Staton,  trustee, 
on  claims  due  them  from  defendant  Jeffreys,* 
to  set  aside  an  assignment  as  in  fraud  of 
creditors,  and  for  the  appointment  of  a  re- 
ceiver. From  a  judgment  allowing  the 
claims,  but  declaring  the  assignment  valid, 
and  refusing  to  set  it  aside,  plaintiffs  appeal. 
Affirmed. 

John  Ik  Bridgers  and  Jas.  E.  Moore,  for 
appellants.  H.  O.  Connor  and  H.  L.  Staton, 
for  appellees. 

AVERY,  J.  The  contention  of  tbe  plain- 
tiffs' counsel  upon  which  he  mainly  rested 
his  argument  was  that  the  court  below  err- 
ed in  refusing  to  diarge  the  jury  that  the 
deed  of  assignment  was  fraudulent  In  law. 
It  is  like  threshing  over  old  straw  to  draw 
at  length  the  distinctions  between  an  assign- 
ment that  is  void  upon  its  face,  one  the  lan- 
guage of  which  raises  a  presumption  of 
fraud,  and  one  of  tbe  third  class.  When  there 
is  nothing  in  the  Instrument  Itself  to  so  sug- 
gest fraud  as  to  demand  explanation,  the 
presumption  of  law  In  favor  of  good  faith 
sustains  the  instrument  till  proof  Is  offered 
to  rebut  it  Bobbitt  v.  RodweU,  105  N.  O. 
236,  11  S.  E.  245;  Woodruff  v.  Bowles,  104 
N.  C.  197,  10  8.  B.  482;  State  v.  Mitchell, 
102  N.  0.  368,  9  S.  E.  702.  It  was  insisted 
that  the  deed  should  be  declared  void  upon 
its  face,  first,  because  the  trustee  was  not 
in  express  terms  restricted  as  to  tbe  time  or 
manner  of  disposing  of  tbe  property  com- 
mitted to  his  care,  but  was  left  to  "sell  and 
dispose  of  the  same  in  such  manner  as  he 
may  deem  most  beneficial  to  the  Interests  of 
all  concerned."  Where  the  deed  is  silent  as 
to  the  manner  or  terms  of  sale,  the  law  pre- 
sumes, until  the  contrary  appears,  that  the 
fiduciary  will  act  in  good  faith,  will  be  guid- 
ed by  the  paramount  desire  to  promote  and 
protect  the  interests  of  the  creditors,  and, 
with  that  end  in  view,  will  exercise  his  best 
judgment  in  determining  whether  It  is  ad- 
visable to  sell  publicly  or  privately,  or  to 
extend  or  withhold  credit.  Bobbitt  ▼.  Rod- 
well,  supra.  The  language  of  the  instru- 
ment which  gives  rise  to  the  contention  of 
tbe  plaintiffs  can  be  most  safely  construed 
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l>y  considering  the  connection  in  whlcli  it  is 
used,  and  by  giving  weight  to  every  word 
or  clause  that  may  qualify  or  explain  it 
The  words  upon  which  the  plfilntiffB  rely  to 
sustain  their  view  of  the  meaning  and  prop- 
er construction  of  the  assignment  will  be 
found  embodied  in  the  following  paragraph 
of  it:  "In  special  trust,  nevertheless,  and  to 
and  for  the  uses,  interest,  and  purposes  fol- 
lowing, viz.;  That  the  said  party  of  the 
second  part  shall  at  once  take  possession  of 
the  property  hereby  assigned,  and  with  all 
reasonable  diligence  sell  and  dispose  of  the 
same  in  such  manner  as  he  may  deem  most 
beneficial  to  the  interest  of  all  concerned, 
and  convert  the  same  into  money,  and  shall 
also  with  all  convenient  speed  collect,  get 
in,  and  recover  all  the  said  debts,  dues,  bills, 
,  bonds,  judgments,  mortgages,  claims,  and 
demands  hereby  assigned,  and,  with  the  pro- 
ceeds of  said  sales  and  collections,  that  the 
said  party  of  the  second  part  shall  first  pay 
all  Just  and  reasonable  expenses,  costs,  and 
charges  attending  the  drawing  and  due  exe- 
cution of  this  instrument,  all  legal  and  cler- 
ical services  which  the  execution  of  the 
same  may  require,  and  the  carrying  into 
effect  the  trust  hereby  created;  and  to  this 
end  the  party  of  the  second  part  shall  have 
authority  to  employ  such  clerks  and  serv- 
ants as  may  be  required,  to  replenish  by 
purchase  the  said  stocks  of  merchandise,  to 
pay  for  the  same  out  of  the  said  sales  and 
collections,  if  the  party  of  the  second  part 
shall  deem  such  to  be  for  the  best  Interest 
of  the  creditors  herein,"  etc.. 

The  next  question  presented  in  the  well- 
considered  and  exhaustive  argument  of 
counsel  was  whether  the  insertion  in  a  deed 
of  assignment  of  the  power  to  replenish  a 
stock  of  goods  w<th  the  money  arising  from 
the  sales  of  the  property  conveyed  is  proof 
conclusive  of  a  fraudulent  intent,  or,  of 
what  is  equivalent,  a  plain  purpose  to  hinder 
or  delay  the  creditors  in  the  collection  of 
their  claims.  Authority  is  given  to  the  trus- 
tee to  employ  clerks  and  servants,  and  to 
replenish,  by  purchase,  etc.  (if  he  "shall 
deem  such  to  be  for  the  best  interest  of  the 
creditors  herein"),  the  stock  of  goods;  and 
this  grant  of  power  is  preceded  by  the  quali- 
fication that  It  Is  to  be  exercised  with  a  cer- 
tain end  in  view  ("and  to  this  end").  Look- 
ing to  the  language  that  precedes  these 
words,  for  an  interpretation  of  their  mean- 
ing, it  Is  manifest  that  the  maker  of  the 
deed  has  given  expression,  not  to  a  purpose 
or  desire  that  the  trustee  should  manage  the 
property  for  the  benefit,  ease,  or  comfort  of 
the  debtor,  but  to  the  wish  and  direction 
tliat  the  trust  should  be  executed  for  the 
benefit  of  all  for  whom  the  trustee  should 
net  as  fiduciary,  by  selling  the  property  in 
the  way  best  calculated  to  promote  their  in- 
terests, and  collecting  and  disbursing  the 
proceeds  of  sale  as  speedily  as  possible. 
Such  deeds  have  been  pronounced  void  In 
law  only  where  the  debtor  appeared  in  ex- 


press terms  to  be  providing  for  his  own  ease, 
comfort,  or  benefit,  to  the  possible  detriment 
or  delay  of  creditors.  And  even  where  prima 
facie  the  deed  must  be  construed  as  reserv- 
ing to  the  debtor  some  anconscionable  bene- 
fit, or  as  subjecting  the  creditor  to  some 
unjust  hindrance  or  delay.  If  it  appear  up- 
on the  face  of  the  instrument  that  the  lan- 
guage of  the  deed  is  susceptible  of  such 
explanation,  by  evidence  aliunde,  as  will 
make  it  consistent  with  good  faith,  it  is  held 
that  the  issue  of  fraud  must  be  submitted  to 
the  Jury  to  determine  whether  such  extrin- 
sic testimony  as  may  be  offered  is  sufficient 
to  rebut  the  presumption  of  mala  fides  raised 
by  the  deed.  Hardy  v.  Skinner,  0  Ired.  191; 
Cannon  v.  Peebles,  2  Ired.  449;  Toung  v. 
Booe,  11  Ired.  347.  The  instruction  asked 
by  the  plalntlfF  did  not  suggest  the  question 
whether  the  deed  was  prima  facie  fraudu- 
lent, but  we  are  of  opinion  that  upon  Its  face 
there  is  nothing  to  destroy  the  usual  intend- 
ment in  favor  of  honesty  in  its  execution. 
We  can  conceive  of  many  cases  in  which  it 
might  be  advisable,  and  some  in  which  it 
would  be  essential,  in  order  to  achieve  the 
best  results  in  the  disposition  of  the  trust 
property,  to  make  new  purchases.  The 
maintenance  of  something  like  a  full  stock 
of  merchandise  must  tend  sometimes  to  hold 
the  trade  of  customers,  while  it  may  often 
become  essential  to  the  fulfillment  of  con- 
tracts to  supply  farmers  who  have  given 
agricultural  liens  to  the  assignor  that  the 
trustee  should  keep  a  supply  of  such  arti- 
cles as  the  truster  had  agreed  to  furnish. 
Burrill,  Asslgnm.  p.  242,  §  182;  De  Wolf  v. 
Manufacturing  Co.,  49  Conn.  282,  326.  The 
grant  of  powers  to  a  trustee,  which,  if  exer- 
cised honestly  and  with  good  Judgment,  mast 
often  prove  a  boon  both  to  creditor  and 
debtor,  is  neither  fraudulent  per  se,  nor  does 
it  raise  a  presumption  which  shifts  the  onus 
of  sustaining  the  deed  on  the  maker.  Where 
there  is  evidence  of  the  Incompetency  or  dis- 
honesty of  the  trustee  or  of  injury  caused 
by  his  negligence,  tlie  remedy,  as  suggested 
In  Bobbltt  V.  Rodwell,  supra,  is  an  applica- 
tion to  the  court  for  his  removal.  Kot  only 
Is  there  no  sufficient  Internal  evidence  of  bad 
faith  to  raise  even  a  presumption  against  the 
validity  of  the  Instrument,  but  it  is  some- 
what exceptional,  in  that  the  assignor  ap- 
pears to  have  turned  over  all  of  his  property, 
reserving  neither  homestead  nor  personal 
property  exemptions,  which  he  might  law- 
fully have  done.  Eigenbrun  v.  Smith,  98  N. 
0.  207,  4  S.  B.  122;  Bobbltt  v.  Rodwell,  supra. 
The  omission  by  the  copyist  of  the  claim 
of  a  single  creditor  in  the  copy  of  the  deed 
registered  in  Edgecombe  county  falls  far 
short  of  sufficiency  to  shift  the  burden  of 
proof  on  the  issue  of  fraud.  At  most,  it  was 
only  competent  as  a  circumstance  to  be  con- 
sidered with  other  evidence  tending  to  show 
bad  faith.  The  burden  of  proof  is  some- 
times shifted  in  the  progress  of  the  trial, 
but  it  is  only  by  the  Introduction  of  testi- 
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mony  whlcb  the  la-«r  has  declared  to  be 
prima  facie  proof  of  fraiid,  but  whlcb  may 
be  rebutted  by  evidence  deemed  by  the  Jury 
sufficient  to  explain-  Bucb  suaplcloua  circum- 
stances, and  thereby  orercome  the  artificial 
weight  tliat  the  law  haa  attached  to  them 
as  evidence.  McLeod  y.  Bullard,  84  N.  0. 
51S;  Lee  v.  Pearce,  08  N.  C.  77. 

The  issue  of  fraud  was  properly  submit- 
ted to  the  jury.  To  have  pursued  any  other 
course  would  have  been  an  invasion  of  the 
province  of  the  jury.  Beasley  v.  Bray,  98 
X.  C.  266.  3  S.  E.  497. 

There  was  no  error,  and  the  Judgment  Is 
affirmed. 


GAY  et  al.  v.  GRANT  et  aL 

(Supreme  Court  of  North  Carolina.     Feb.  26, 

1895.) 

KarBBBB'B  Report— Mom FicATioN  —  CoMri.ii!(oc 
WITH  Ordeu  or  Court. 
Where,  on  appeal,  the  case  is  remanded 
with  an  order  that  the  referee  modify  his  report 
in  certain  particnlara,  so  as  to  conform  to  the 
mlinga  of  the  court,  the  referee's  duties  are 
purely  those  of  an  accountant,  and  may  be  i>er- 
formed  without  notice  to  the  parties  to  the  ac- 
tion. 

Appeal  from  superior  court,  Northampton 
county;   Bynom,  Judge. 

Action  by  J.  T.  Gay  and  others  against 
William  Grant,  administrator,  and  others. 
From  a  Judgment  In  favor  of  part  of  the 
plaintiSs,  the  rest  of  the  plaintiffs  appeal. 
Affirmed. 

This  case,  begun  on  the  Sth  of  March, 
1878,  was  before  this  court  at  its  Septemlwr 
term,  1888,  upon  exceptions  filed  by  both 
plaintiffs  and  defendants  to  the  rulings  of 
bis  honor.  Judge  Shepherd,  made  at  June 
term,  1886,  of  Northampton  superior  court, 
and  was  reported  in  101  N.  0.  206,  and  S 
S.  £.  99,  106.  The  numerous  exceptions 
were  carefully  considered  by  this  court,  the 
report  corrected,  and  the  account  stated  in 
the  report,  in  many  of  its  items,  specifically 
modified  and  altered.  The  case  was  remand- 
«d.  with  the  order  that  the  account  filed  by 
the  referee  be  modified  in  accordance  with 
the  opinion  in  the  case. 

At  the  fall  term,  1890,  of  the  superior  court 
of  Northampton,  the  following  order  was 
made  in  the  case  by  the  judge  presiding:  "In 
this  cause  it  is  referred  to  R.  O.  Burton,  Jr., 
the  former  referee,  to  state  the  amount  due 
the  plaintiffs  in  accordance  with  the  Judg- 
tneot  of  Judge  Shepherd  rendered  as  of 
-Tune  term  of  the  superior  court  of  Northamp- 
tim  comity,  1886,  as  modified  by  the  deci- 
sions of  the  supreme  court,  rendered  on  ap- 
peal from  said  judgment.  [Signed]  Spier 
Wbitaker,  J.,"  etc  "To  the  above  judg- 
ment the  plaintiffs  excepted."  Under  the 
(■aid  order,  the  referee  made  a  second  re- 
port, as  follows:  "This  cause  having  been  re- 
committed to  me  to  correct  the  judgment  of 
Judge  Shepherd,  as  directed  by  the  supreme 


court,  and  report  the  same,  I  respectfully 
submit  the  following:  (1)  The  coimsel  for 
the  plaintiffs  contended  that  he  had  the 
right  to  introduce  additional  testimony  as  to 
matters  prior  to  January  1,  1882,  and  asked 
leave  to  do  so.  I  declined  to  permit  the 
same,  and  he  excepted.  (2)  I  filed  herewith 
a  summary  of  corrections  ordered  by  the 
court  (Exhibit  No.  1),  aggregaUng  $6,011.40, 
corrected  account  of  Ida  Martin  (Exhibit  No. 
2),  and  corrected  accoimt  of  Mattie  D. 
Maddrey  (Exhibit  No.  8).  (3)  I  find  that 
Ida  Martin  Is  entitled  to  Judgment  for  $1,- 
582.48,  with  Interest  on  $1,027.59  from  Jan- 
uary 1,  1882;  and  that  Mattie  D.  Maddrey 
is  entitled  to  judgment  for  $352.82,  with  In- 
terest on  $220.51  from  January  1,  1892.  (4) 
The  share  of  Samuel  E.  Long  is  the  same 
as  that  of  Mattie  D.  Maddrey,  to  wit,  $352.82, 
with  Interest  on  $220.51  from  January  1, 
1892.  But  on  the  19th  day  of  August,  1884, 
the  said  Samuel  E.  Long,  in  consideration 
of  $350  paid,  executed  to  the  defendant  W. 
J.  Rogers,  as  administrator  of  J.  M.  S.  Rog- 
ers, deceased,  the  following  assignment  and 
transfer  of  ail  his  interests:  'In  considera- 
tion of  three  hundred  and  fifty  dollars  to  me 
paid  by  W.  J.  Rogers,  as  administrator  of  J. 
M.  S.  Rogers,  deceased,  I  hereby  transfer 
and  assign  to  him  all  my  distributive  share 
in  and  to  the  proceeds  of  sale  of  the  real  es- 
tate; In  and  to  the  personal  property,  and  in 
and  to  the  real  estate  of  Green  Stancell, 
deceased,  and  covenant  not  to  sue  him  fur- 
ther on  account  of  the  same.  Given  under 
my  hand  and  seal,  this  19th  day  of  August, 
1884.  [Signed]  Samuel  B.  Long.  [Seal.] 
Witness:  R.  T.  Stephenson.'  Respectfully 
submitted,  December  15,  1891.  R.  O.  Bur- 
ton, Jr.,  Referee."  To  the  second  report  of 
the  referee  the  plaintiffs  ffled  the  following 
exceptions:  "(1)  For  that  no  notice  was 
given  to  them,  or  either  of  them,  or  their 
counsel,  of  the  time  and  place  of  taking  and 
stating  said  account  Had  an  opportunity 
been  offered,  they  wotdd  have  been  able  to 
show  that  the  following  debts,  not  charged 
against  defendants  in  said  report,  were  ac- 
tually collected  by  the  administrators,  to 
wit:  The  notes  against  Sol.  Deloatch,  W.  H. 
Deloatch  et  al.,  W.  J.  Taylor,  Alfred  Hart 
et  al.,  Henry  Pruden,  J.  W.  (3oker,  and  W. 
H.  Garrlss,  T.  S.  Taylor  et  al.,  W.  B.  Stub- 
blefleld  (two  notes),  T.  W.  Jordan  (of  extent 
of  fifty  dollars),  Mildred  Buxton,  T.  H.  Jor- 
dan, Samuel  Pmden,  W.  J.  Edwards,  and 
J.  S.  Rogers;  and  that  many  other  notes 
with  which  defendants  were  charged  by  the 
Judgment  of  Shepherd,  J.,  and  with  which 
they  were  not  charged,  according  to  the  ex- 
ceptions sustained  by  the  supreme  court, 
could  have  been  collected  by  ordinary  dili- 
gence on  the  part  of  the  administrators.  (2) 
For  that,  according  to  the  judgment  of  the 
probate  court,  the  following  plaintiffs  were 
entitled  to  recover  the  following  sums,  none 
of  which  were  allowed  them  In  the  said  re- 
port filed  December  20,  ISOl,  to  wit:  Marga- 
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ret  A.  Gay  and  husband,  one-tbirteentb  of 
tbe  Indebtedness  of  S.  T.  Stancell  to  Ma  tes- 
tator, $204.91,  with  Interest  from  January  1, 
1892,  less  171.13,  with  Interest  from  May  1, 
1874;  Adella  Gay  and  husband,  $584.43+ 
$204.91,  with  Interest  on  $584.43  from  May 
1,  1874,  and  on  $264.91  from  January  1,  1882. 
less  $335.37,  with  Interest  from  January  1, 
1882;  Mary  £.  Gay  and  husband,  $64.87, 
with  Interest  from  May  1,  1874,  +  $264.91, 
with  interest  from  January  1,  1882;  Alice  P. 
Stephenson  and  husband,  $264.91,  with  Inter- 
est from  January  1,  1882,  less  $29.15,  with 
interest  from  May  1,  1874;  B.  D.  Stancell, 
$107.04,  with  Interest  from  May  1,  1874, 
-^152.20,  with  interest  from  May  1,  1874; 
Rosa  Gay  and  husband,  W.  Y.  Gay,  $639.01+ 
$152.20,  with  Interest  on  both  from  May  1, 
1874,  less  $330  paid  December  1,  1879,  and 
$240.50  paid  December  1,  1880.  (3)  For  that 
the  referee  failed  to  state  what  was  due  Bosa 
Gay  and  husband.  She,  being  a  minor  at 
time  the  suit  in  1871  was  commenced,  was 
entitled  to  the  same  as  Ida  Martin,  to  wit, 
$1,582.48,  less  the  difference  in  payments  to 
her  appearing  from  account  B.  Wherefore 
plaintiffs  ask  that  said  report  be  set  aside, 
and  they  hare  an  opportimlty  of  offering  evi- 
dence before  said  referee  to  show  that  the 
bonds  and  notes  refen-ed  to  in  these  excep- 
tions were  collected,  or  could  have  been  col- 
lected." 

At  April  term,  1892,  of  said  Northampton 
court,  the  following  order  was  made  by  tbe 
judge  presiding:  "It  Is  ordered  that  the 
referee  Burton  report  further  to  the  court  as 
to  whether  plaintiffs  had  any  notice  of  the 
last  hearing,  when  the  repcart  was  corrected 
in  accordance  with  the  decision  of  the  su- 
preme court;  also,  whether,  on  said  last  re- 
hearing, the  plaintiffs  offered  any  evidence, 
and  what  It  was.  [Signed]  O.  H.  Brown, 
Jr.,  Judge,"  etc.,— In  obedience  to  which  the 
referee  made  a  third  report,  the  following 
part  of  which  only  Is  essential  to  the  hear- 
ing of  the  case  before  us:  "To  the  Honw- 
able  John  Gray  Bynum,  Judge  Presiding: 
In  obedience  to  the  order  of  his  hon<»'.  Judge 
Brown,  at  April  term,  1892,  I  beg  leave  to 
report:  That  I  gave  no  notice  to  any  one  of 
the  time  and  place  of  stating  the  account 
when  recommitted  to  me.  My  construction 
of  the  order  was  that  I  had  only  to  take  the 
old  account  as  modified  by  Judge  Shephwd 
as  a  basis,  and  do  merely  the  work  of  mak- 
ing it  conform  to  the  decision  of  the  supreme 
court.  Capt  R.  B.  Peebles,  counsel  for  the 
plaintiffs,  told  me  that  he  had  evidence  to 
offer  which  antedated  the  first  statement  of 
the  account  by  me,  to  wit,  January  1,  1882. 
He  contended  that  the  matter  stood  as  if  a 
new  trial  had  .been  granted,  and  wanted  to 
offer  evidence.  I  told  him  I  had  no  po<wer 
to  take  new  evidence  as  to  the  status  of  the 
account,  and  should  hear  no  evidence  of  mat- 
ters covered  by  the  statement,  but  that  I 
would  give  him  the  benefit  of  the  offer,  ex- 
clude It,  and  allow  him  an  exception;  that  I 


saw  no  need  of  any  offer  of  specified  testi- 
mony, but,  if  he  desired  to  write  out  what  be 
wished  to  prove,  I  would  reject  it,  for  want 
of  i>ower  to  bear  it,  and  give  him  an  excep- 
tion. There  was  considerable  delay  before 
I  acted,  and  no  specific  <^er  was  ever 
made." 

At  August  term,  1893,  of  said  court,  the  fol- 
lowing Judgment  was  entered  up  by  the 
Judge  presiding  (Bynum,  J.):  "This  cause 
coming  on  to  be  heard,  at  this  tarm  of  said 
court,  upon  the  report  of  R.  O.  Burton,  ref- 
eree, ascertaining  the  amount  of  the  judg- 
ment to  which  the  plaintiffs  hereinafter 
named  are  entitled,  in  accordance  with  the 
Judgment  of  Shepherd,  J.,  h«:etof(M-e  ren- 
dered In  this  court,  as  modified  by  the  deci- 
sion of  the  supreme  court,  and  said  report 
appearing  to  the  court  to  be  in  conformity 
to  said  decision,  It  Is  now  considered  and 
adjudged  by  the  court  that  the  exceptions  of 
plaintiffs  to  said  rep(H:t  are  overruled,  and 
the  said  report  is  hereby  confirmed.  It  is 
further  adjudged  that  the  plaintiff  Ida  Mar- 
tin do  recover  of  the  defendant  William 
Grant,  as  administrator  with  the  will  an- 
nexed of  Edmund  Jacobs,  and  of  the  defend- 
ant W.  J.  Rogers,  as  administrator  of  J.  M. 
S.  Rogers,  the  sum  of  $1,582.48,  with  Interest 
on  the  sum  of  $1,027.59  from  the  1st  day  of 
January,  1892,  tUl  paid.  It  is  further  ad- 
Judged  that  plaintiff  Mattle  D.  B.  Maddrey 
recover  of  said  defendants,  as  administrators 
aforesaid,  the  sum  of  $352.82,  with  Interest 
on  tbe  sum  of  $220.51  from  the  1st  day  of 
January,  1892,  till  paid.  It  is  further  ad- 
Judged  that  the  plaintiff  Samn^  B.  Long,  to 
the  use  of  W.  J.  Rogers,  assignee,  recover  of 
the  said  defendants,  as  administrators  afore- 
said, the  sum  of  $352.82,  with  Into-est  on  the 
sum  of  $220.51  from  the  1st  day  of  January, 
1892,  till  paid.  It  is  further  adjudged  that 
the  plaintiffs  Ida  Martin,  Mattle  D.  B.  Mad- 
drey, and  Samuel  E.  I.iong  recover  of  the 
said  defendants,  as  administrators  as  afore- 
said, their  costs  incurred  herein,  to  wit,  two- 
thirteenths  of  the  costs  of  the  action,  to  be 
taxed  by  the  clerk.  It  Is  further  considered 
and  adjudged  that  the  other  plaintiffs  to  tbls 
action  take  nothing  by  their  said  action,  and 
that  they  and  their  sureties  to  the  prosecu- 
tion bond  pay  the  residue  of  the  costs  of  this 
action,  to  be  taxed  by  the  clerk;  and  it  Is 
so  adjudged."  From  this  Judgment  tbe 
plaintiffs  appealed  to  this  court,  and  asslgne*! 
as  errore  the  following:  "(1)  The  overrul- 
ing of  each  of  the  exceptions  to  the  report 
of  said  referee  which  purports  to  modify 
and  conform  the  said  referee's  former  re- 
ports to  the  rulings  and  Judgment  of  the  su- 
preme court  in  this  action,  which  said  ex- 
ceptions and  reports  appear  of  record,  and 
will  be  sent  up  as  a  part  of  said  record  and 
case  on  appeal.  (2)  For  that  the  plalntifrg 
offered  evidence  before  said  referee  tending 
to  show  that  the  claims  due  Green  Stancell's 
estate,  mentioned  in  plantiffs'  said  excep- 
tions, were  actually  collected  by  his  admin- 
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Istrators,  the  said  L.  D.  Gay  and  8.  T.  Stan- 
cdl,  prior  to  tbe  original  hearing  of  the  cause 
b7  said  refferee,  and  said  referee  refused  to 
hear  and  conelda  such  evidence.  Said  evi- 
dence could  have  been  procured  and  used 
before  the  referee  on  the  original  hearing. 
^  For  that  the  Judgment  of  Judge  Whltak- 
er,  rendered  at  fall  term.  1890,  was  errone- 
ous, and  not  authorized  by  the  Judgment  and 
rulings  of  the  supreme  court" 

R.  B.  Peebles,  for  appdlanta.  Thos.  N. 
Hill  and  Ttioa.  W.  Mas<»i  for  appellees. 

MONTGOMERY,  J.  There  was  no  err** 
In  his  honor's  overruling  each  and  every  one 
of  the  plaintiffs'  exceptions  to  the  reformed 
report  (Sfcond)  of  the  referee.  As  to  the 
first  exception,  it  was  not  necessary  for  the 
refM^e  to  have  given  any  notice  to  any  party 
to  the  suit  as  to  when  or  where  he  intended 
to  make  the  corrections  which  this  court  had 
instructed  him  to  make,  at  its  September 
term,  1888.  The  account  was  not  opened  for 
the  taking  of  additional  testimony.  As  to 
the  second  exception  to  the  report  of  the  ref- 
eree, it  is  only  necessary  to  say  that  tbe 
plaintiffs  made  no  demand  for  any  such 
sums  as  those  therein  set  forth  in  their  com- 
plaint or  replication,  nor  did  they  offer  any 
proof  claiming  them.  They  ignored  the  said 
Judgment,  and  sought  and  had  an  account 
of  the  administration  from  the  beginning. 
Besides,  it  appears  from  the  records  in  the 
case.  Judge  Shepherd's  Judgment  of  June, 
18S6,  and  affirmed  by  this  court  at  its  Sep- 
tember term,  1888  (Gay  v.  Grant,  101  N.  a 
M&,  8  S.  E.  99, 106),  that  these  sums  were  not 
dne.  As  to  the  third  exception  to  the  ref- 
eree's report,  it  is  nowhere  to  be  met  with 
In  tbe  pleadings  or  evidence.  It  must  have 
got  into  the  exceptions  through  mistake.  No 
mention  of  it  was  made  by  plaintiffs'  at- 
torney in  his  argument  before  this  court 
After  a  comparison  of  the  first  report  of  the 
referee  with  that  of  the  second  or  reformed 
one,  it  is  apparent  that  the  referee  has  made 
the  corrections  which  he  was  instructed  to 
make  by  tbls  court,  and  that  it  la  in  all  re- 
apecta  pnpex  and  in  conformity  with  the 
ruling  of  this  court  in  this  case,  reported  in 
101  N.  0.  206,  8  S.  B.  09,  106. 

The  second  assignment  of  error  is  without 
force.  The  case  was  remanded  by  this  court 
at  its  September  term,  1888,  with  an  order 
that  the  referee  be  Instructed  to  modify  the 
account  which  he  had  filed  with  his  report, 
in  accordance  with  the  opinion  of  this  court 
No  additional  testimony  was  asked  to  be 
takoi  by  the  plaintiffs,  and  none  ordered  by 
the  court  The  duties  imposed  upon  the  ref- 
eree were  simply  those  of  an  accountant  In- 
•tmcted  to  alter  and  modify,  in  certain  stat- 
ed particulars,  an  account  already  stated, 
and  to  make  it  conform  to  the  rulings  of  this 
oomt  in  certain  specified  items.  It  was  In 
no  sense  a  new  trial  of  the  whole  matter,  and 
ttaa  referee  properly  rejected  the  offer  to 
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take  other  testimony.  It  is  to  be  observed 
that  if  the  matters  which  the  plaintiffs  com- 
plain they  were  not  allowed  to  make  proof  of 
were  material  and  pertinent  they  have  them- 
selves to  blame  for  not  putting  them  in  evi- 
dence In  the  original  taking  of  proof  by  tbe 
referee,  because  the  plaintiffs  admit  tjiat 
"said  evidence  could  have  been  procured  and 
used  b6f(Nre  the  referee  on  the  original  hear- 
ing." 

The  third  assignment  of  error  Is  not  sus- 
tained. We  think  the  Judgment  of  his  honor. 
Judge  Whitaker,  was  correct,  and  in  con- 
formity to  the  ruling  of  this  court  made  at 
its  September  term,  1888,  in  this  case.  There 
1b  no  error  In  the  Judgment  of  the  court  be- 
low, and  the  same  Is  affirmed. 


SMITH  V.  EASTERN  BLDG.  &  LOAN 

ASS'N  OP  SYRACUSE. 

(Supreme  Court  of  North  Carolina.     Feb.  26, 

188S.) 
FLiAsmo  ASD  Proov  —  Ci^iu  roR  Monet  Paid. 
Plaintiff  declared  on  a  contract  whereby 
he  agreed  to  act  as  agent  of  a  loan  association, 
at  his  own  expense,  in  consideration  of  a  com- 
mission for  stock  sold  by  him  and  a  renewal  in- 
terest on  montlily  installments, — alleging  cer- 
tain sums  to  be  due  as  commissiong,  and  as 
earned  renewal  interest— and  averred  a  wrong- 
ful repndiation  of  the  contract  by  defendant 
Defendant  pleaded  payment  of  the  earned  re- 
newal Interest  and  thereafter  plaintiff  aban- 
doned the  allegations  as  to  the  commissions  and 
as  to  the  breach  of  the  contract  Htid,  that  be 
could  not  show  that  he  had  expended  a  certain 
amount  in  behalf  of  defendant  in  rendering  the 
services  under  the  contract  that  cause  of  action 
not  having  been  pleaded. 

Appeal  from  superior  court  Craven  coun- 
ty;  Brown,  Judge. 

Action  by  Isaac  H.  Smith  against  the  East- 
ern Building  &  Loan  Association  of  Syra- 
cuse, N.  Y.,  to  recover  money  under  contract. 
From  a  Judgment  for  plaintiff  for  a  part  of 
the  money  sued  for,  plaintiff  appeals.  Af- 
firmed. 

The  first  cause  of  action  declared  on  by 
plaintiff  is  as  follows,  viz.:  "(1)  That  the 
defendant  is  a  corporation  duly  Incorporated 
under  the  laws  of  the  state  of  New  York,  as 
plaintiff  is  informed  and  believes.  (2)  That 
on  the  23d  day  of  December,  189-,  the  de- 
fendant entered  into  a  contract  with  the 
plaintiff,  a  copy  of  which  is  hereto  attached, 
and  made  a  part  hereof,  marked  'A.'  (3) 
That  the  plaintiff  fully  performed  said  con- 
tract upon  his  part  (4)  That  subsequently 
the  defendant  agreed  wltb  the  plaintiff  to 
pay  the  plaintiff  the  whole  of  the  member- 
ship fee,  to  wit,  one  dollar  per  share  on  in- 
stallment stock,  instead  of  96  per  cent  there- 
of, as  specified  in  said  contract  Said 
agreement  is  contained  in  a  letter  dated  the 
day  of ,  a  copy  of  which  is  here- 
to attached,  marked  'B.'  (5)  l^at  under 
said  agreement  and  contract  the  plaintiff 
sold  twenty-five  thousand  four  hundred  and 
ninety-nine  shares  of  installment  stock,  and 
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collected  the  membership  fee  thereon.  (6) 
That  the  defendant,  without  cause,  and  In 
violation  of  said  contract,  refused  to  issue 
said  stock  so  sold  by  the  plalntifC,  whereby 
the  plaintiff  lost  the  membership  fee  on  said 
stock,  which  amounted  to  the  sum  of  twenty- 
five  thousand  four  hundred  aqd  ninety-nine 
dollars.  (7)  That  from  the  date  of  said 
contract  until  the  commencement  of  this 
action,  a  po'iod  of  fourteen  montlis,  the  de- 
fendant received  monthly  Installments  on 
about  fifteen  hundred  shares  of  stock  which 
had  been  sold  by  the  plaintiff  for  the  de- 
fendant in  the  states  of  North  Carolina  and 
Alabama.  (8)  That,  under  said  contract, 
defendant  agreed  to  pay  the  plaintiff  the 
sum  of  one  and  one-half  cents  per  share 
on  all  monthly  Installments  of  said  stock, 
which  amounted  to  the  sum  of  three  hun- 
dred and  fifteen  dollars  during  said  period. 
(0)  That  the  sums  hereinbefore  specified, 
though  due  and  demanded  by  the  plaintiff, 
have  not  been  paid  by  the  defendant  (10) 
That  the  defendant,  as  an  inducement  to 
the  plaintiff  to  greats  activity  in  the  inter- 
est of  the  defendant,  agreed  to  continue 
said  renewal  interest  of  one  and  one-half 
cents  per  share  on  all  monthly  installments 
of  stock  until  the  maturity  of  said  stock,  to 
wit,  seventy-eight  months  from  its  issue. 
(11)  That  the  defendant  has  unlawfully  re- 
pudiated its  said  contract  with  the  plaintiff, 
whereby  the  plaintiff  has  been  damaged 
by  the  loss  of  the  renewal  Interest  aforesaid 
on  about  fifteen  hundred  sliares  of  install- 
ment stock  for  the  period  of  sirty-four 
months  subsequent  to  the  commencement  of 
this  action,  amounting  to  the  sum  of  four- 
teen hundred  and  forty  dollars,  and  on  twen- 
ty-five thousand  four  hundred  and  ninety- 
nine  shares  for  the  period  of  seventy-eight 
months,  amounting  to  twenty-nine  thousand 
eight  hundred  and  thirty -three  44-100  dol- 
lars, the  two  said  amounts  aggregating  $31,- 
273.44." 

Following  are  the  material  portions  of  the 
contract  referred  to  in  the  complaint,  viz.: 
"This  agi-eement  between  the  Eastern 
Building  and  Loan  Association  of  Syracuse, 
New  York,  an  incorporated  company  under 
the  laws  of  New  York,  represented  by  John 
J.  W.  Reynolds,  its  secretary  and  general 
manager,  having  authority  to  contract  as 
herein  stipulated,  as  party  of  the  first  part, 
and  Isaac  H.  Smith,  of  New  Berne,  N.  C, 
party  of  the  second  part,  witnesseth,  as  fol- 
lows, viz.:  The  said  Eastern  Building  and 
Loan  Association  of  Syracuse,  N.  Y.,  being 
desirous  of  extending  its  business  over  the 
state  of  North  Carolina,  hereby  appoints  the 
said  Isaac  H.  Smith,  party  of  the  second 
part,  as  their  agent  In  the  state  of  North 
Carolina,  to  carry  Into  effect  its  purposes 
and  to  extend  its  business  In  said  state,  with 
his  central  and  principal  office  at  the  city 
of  New  Berne,  N.  C,  under  and  by  virtue  of 
the  powers  granted  to  him,  as  follows:  To 
visit,  build,  and  reorganize,  when  necessary, 


all  the  local  boards  located  within  the  said 
territory,  and  to  establish  other  local  boards 
at  other  points  throughout  the  state,  under 
the  laws,  rules,  and  regulations  of  said  com- 
pany; and  for  that  purpose,  also,  to  put  such 
agents  and  agencies  in  the  field  and  into 
effect  as  promise  the  best  results,  not  incon- 
sistent with  the  rules  of  said  company,  cal- 
culated to  increase  and  extMid  the  business 
of  said  corporation  in  said  state,  either  by 
district  agencies  or  boards  or  other  means, 
so  that  a  strict  and  accurate  account  of  said 
business  may  be  had  and  kept  at  his  said 
central  office,  and  at  the  said  district  agen- 
cies and  local  board,  open  at  all  times  to  the 
Inspection,  revision,  and  eontrol  of  said  cor- 
p<H:atlon,  as  their  interest  in  managing  their 
general  business  at  Syracuse,  N.  Y.,  may  de- 
mand or  require.  Second.  To  oil^nize  lo- 
cal boards  all  over  the  balance  of  the  terri- 
tory as  soon  as  practicable  and  possible,  and 
as  the  Interest  of  both  parties  may  seem  to 
demand.  Third.  To  place  in  the  field  can- 
vassing and  district  agents  and  managers 
as  fast  as  the  same  can  be  prudently  done. 
Fourth.  To  assist  in  making  and  supervis- 
ing loans  and  selling  shares  of  stock.  Fifth. 
To  do  and  perform  such  general  duties  as 
will  seem  to  be  required  to  build  up, 
strengthen,  and  extend  the  business  of  said 
association  in  said  state,  always  under  such 
general  or  specific  directions  as  said  cor- 
poration may  lawfully  and  reasonably  adopt 
to  extend  its  business.  Sixth.  To  give  bond, 
with  good  and  sufficient  security,  of  not  less 
than  three  thousand  dollars  (98,000),  at  any 
time  to  be  increased  as  the  demands  of  the 
business  may  require,  in  the  Judgment  of 
said  first  party.  Seventh.  It  is  further  ex- 
pressly agreed  that,  In  addition  to  the  terri- 
tory above  named,  the  said  second  party 
shall  act  as  special  agent  for  the  procure- 
ment of  business,  among  the  colored  people 
only,  in  such  towns  and  places  within  the 
state  of  Alabama  as  may  be  designated  from 
time  to  time  by  said  first  party,  and  to  ex- 
ercise the  same  supervision  over  the  busi- 
ness and  agents  so  procured  in  said  territory 
as  in  the  state  of  North  Carolina.  In  con- 
sideration for  said  duties  performed  or 
caused  to  be  performed  by  said  second  par- 
ty at  his  own  costs  and  expense,  the  first 
party  hereby  agrees  to  pay  said  second  par- 
ty for  such  services  the  following  sums  and 
commissions,  to  wit:  Two  dollars  per  share 
on  all  paid-up  stock  or  fully-paid  certificate 
procured  by  or  through  him  in  said  terri- 
tory, 95  per  cent,  of  the  membership  fee  on 
all  installment  stock,  together  with  a  re- 
newal Interest  of  one  and  one-half  cents 
(1^  per  share  on  all  monthly  Installments 
on  stock  within  said  state  and  special  ter- 
ritory of  Alabama." 

W.  W.  dark,  for  appellant    U.  De  W. 
Stevenson,  for  appellee. 

AVERY,  J.   It  18 -a  well-settled  legal  prin- 
ciple, repeatedly  recognized  by  this  court. 
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that  a  reoorery  cannot  be  bad  upon  proof 
without  coiremtondlnff  allegations.  McLan- 
rin  T.  Cronly,  90  N.  O.  60;  Abeniathjr  t. 
Seacte,  96  N.  a  HS,  4  &  B.  642;  Oner  t. 
Herren,  99  N.  a  402,  6  &  B.  25T.  The  plain- 
tiff, in  tbe  progrees  of  the  trial,  abandoned 
hia  aec<md  cause  of  action  entirely,  as  treli  as 
that  founded  on  the  breach  of  contract  al- 
leged in  sections  6  and  0,  and  the  repudiation 
of  it  declared  upon  in  the  eleyenth  section, 
of  his  first  cause  of  action,  while  the  defend- 
ant conceded  the  Justice  of  the  demand  em- 
bodied in  sections  7  and  8,  but  pleaded,  and 
offered  evidence  to  prove,  payment  in  full  of 
that  claim.  After  erasing  all  that  is  no 
longer  insisted  upon,  there  is  no  other  alle- 
gation upon  which  a  recovery  can  be  asked, 
unless  it  be  In  the  general  averment  con- 
tained in  the  third  section  of  the  complaint, 
construed  in  connection  with  the  contract,  a 
copy  of  which  was  filed  as  an  exhibit.  Aft- 
er abandoning  the  claims  of  two  dollars  per 
share  on  paid-up  stock  and  of  05  per  cent,  on 
membership  fees,  and  after  his  demand  of 
1V&  per  cent  on  monthly  Installments  paid 
upon  stock  had  been  admitted,  the  plaintiff 
was  allowed  to  testify  (the  defendant  object- 
ing) that  "from  December,  1891,  to  Decem- 
ber. 1882,"  he  had  "spent  15,000,  out  of  his 
own  pocket.  In  and  about  work  for  the  asso- 
ciation." Was  he  entitled  to  recover  back 
from  tbe  defmdant  any  part  or  all  of  the 
money  expended,  as  designated  by  him.  In 
tbe  face  of  the  fact  that  the  two  demands 
abandoned,  and  that  conceded  to  him  in  the 
answer,  were,  by  express  stipulations  of  the 
contnust,  to  be  paid,  if  at  all,  in  considera- 
tion '^f  duties  performed,  or  caused  to  be 
performed,  by  sold  second  party,  at  his  own 
coat  or  expense"?  If  it  were  possible  to 
maintain  an  action  founded  upon  the  alleged 
expenditure  in  the  conduct  of  the  business, 
because  in  furtherance  of  the  purposes  In 
contemplation  of  the  parties  in  entering  Into 
tbe  written  agreement,  the  defendant  would 
be  entitled  to  a  more  definite  understanding 
of  what  he  proposed  to  prove  than  can  be 
gatbered  from  the  portions  of  the  complaint 
left  Intact,  or  all  of  it,  probably,  with  the 
exblblt  added.  But  the  contract  is  one  in- 
volving mntual  considetiitiona,— that  on  the 
part  of  the  plaintiff  to  do  certain  things  at 
bis  own  expense,  and  that  on  the  part  of  the 
defendant  to  pay  bim  at  a  given  rate  for  cer- 
tain services,  if  performed.  Now  that  plain- 
tiff, by  abandoning  his  grounds  of  action,  has 
admitted  his  inability  to  prove  that  he  per- 
formed two  kinds  of  service,  for  which  be 
was  to  receive  payment,  and  the  defendant 
baa  conceded  bis  remaining  dalm,  it  would 
be  manifestly  wrong  to  allow  him  to  recover 
in  consideration  of  working  at  his  own  ez- 
poiae  for  tbe  only  service  rendered,  and  then 
to  permit  bim  to  recover  back  the  considers^ 
tion  on  his  part  Tius  case  bears  no  analogy 
to  that  class  of  cases  where  a  plaintiff  is  held 
to  bare  declared  in  his  complaint  both  upon 
a  special  contract  and  a  quantum  meruit  or 


a  qnantnm  valebat  (though  often  Inartifidal- 
ly  drawn),  and  afterwards  directs  his  proof 
to  tbe  secimd  ground  of  action  only.  Here 
the  plaintiff  declares  upon  the  stipulations  of 
tbe  contract  makes  good  his  dalm  to  have 
performed  one  of  them,  and  then  demands, 
under  a  general  coimt,  the  repayment  of  tbe 
consideration  In  money  paid  by  bim  in  tbe 
performance  of  what  he  had  engaged,  in  the 
written  instrument  to  do.  A  plaintiff  Is  not 
allowed  to  declare  <xl  one  cause  of  action, 
and  prove  another,  because,  if  such  variances 
are  tolerated,  however  diligent  the  defendant 
may  be,  he  cannot  so  prepare  his  defense  as 
to  meet  surinrises.  Willis  v.  Branch,  94  N. 
a  142;  Conley  v.  Ballroad  Cio.,  109  N.  C.  602, 
14  8.  B.  303.  For  the  reasons  given,  we 
think  there  was  no  error. 


STATE  V.  WYNNE. 

(Supreme  Court  of  North  Carolina.     Feb.  26, 

189S.) 

BaSTABOT— JUKISDICTIOX  —  JODOMSMT— GONSTITU- 
TIONAL  I<AW. 

1.  Code,  f  85,  imposing  a  fine  for  begettine 
a  bastard  child,  makes  the  act  a  criminal  oi- 
fense. 

2.  Thp  crime  of  begetting  a  bastard  child  ia 
complete  when  the  child  ia  oegotten,  so  as  to 

fve  the  superior  court  jurisdiction,  under  Code, 
802,  as  amended  by  Act  1889,  in  the  bastardy 
proceedings,  on  failure  of  a  justice  of  the  peace 
to  take  cognizance  of  the  crime  for  12  months 
after  it  was  committed. 

3.  The  provision  that  the  court  in  bastardy 

Sroceedings,  in  addition  to  a  fine,  may  compel 
efendant  to  pay  an  allowance  to  the  mother.  Is 
not  unconstitutional,  as  authorising  imprison- 
ment for  debt. 

A.  Under  Code,  f  82,  expressly  authorizing 
the  court  in  bastardy  proceedings,  to  commit 
defendant  "until  be  find  surety,  such  a  Judg- 
ment though  conditional.  Is  valid. 

Appeal  from  superior  court  Franklin  coun- 
ty; Coble,  Judge. 

Walter  Wynne,  convicted  of  bastardy,  ap- 
peals.   Affirmed. 

The  indictment  is.  In  substance,  as  fol- 
lows: "The  Jurors,"  etc  "present  that  Wal- 
ter Wynne,  •  ♦  ♦  on  the  4tb  of  Octo- 
ber, 1893,  in  and  upon  the  body  of  one  Mary 
Neal,  did  willfully  and  unlawfully  beget  a 
bastard  child,  she,  the  said  Mary  Neal,  be- 
ing then  and  there  an  unmarried  woman, 
and  the  said  bastard  child,  as  begotten  by 
said  Walter  Wynne,  having  been  bom  alive 
on  the  4th  day  of  July,  1801,  stiU  lives,  and 
is  likely  to  become  a  county  charge,  and  he, 
the  said  Walter  Wynne,  then  and  there  re- 
fused to  provide  for  the  maintenance  of  said 
child,  against  the  form  of  tbe  statute,"  etc 
The  defendant's  counsel  contended  that  tbe 
court  did  not  have  Jurisdiction  of  the  of- 
fense, as  will  more  fully  appear  from  tbe 
opinion  of  the  ootirt  Upon  the  trial  tbe 
defendant  was  convicted,  and  appealed 
from  the  Judgment  pronounced. 

N.  Y.  Oulley,  for  appelhint  The  Attorney 
General,  for  the  State. 
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AVEBY,  J.  The  statute  (Code,  i  86)  by 
Imposing  a  fine  for  begetting  a  bastard 
cliild,  makes  tlie  act  a  criminal  offense. 
State  T.  Parsons,  115  N.  0.  780,  20  S.  B.  511; 
State  y.  Burton,  113  N.  C,  at  page  662,  18 
S.  E.,  at  page  657;  Myers  t.  Stafford,  114 
N.  C,  at  page  240,  19  S.  E.,  at  page  764.  The 
limiting  of  the  punishment  to  a  fine  of  (10, 
ipso  facto,  confers  excIuslTe  original  jorls- 
diction  of  the  criminal  offense  upon  the 
courts  of  Justices  of  the  peace  for  12  months 
from  the  time  when  the  offense  is  commit- 
ted (Laws  1889,  c.  604);  but  after  the  lapse 
of  a  year  the  concurrent  jurisdiction  of  su- 
perior and  criminal  courts  attaches,  under 
the  provisions  of  Ck>de,  f  892.  When  is  the 
criminal  offense  complete?  It  is,  clearly, 
when  the  child  is  begotten,  because  the 
mother,  as  soon  as  she  becomes  conscious 
of  her  pregnancy,  is  allowed  to  complain 
(Code,  I  32),  and  procure  the  issuing  of  a 
warrant,  upon  which  the  accused  may  be 
arraigned  and  tried  immediately,  on  being 
brought  before  a  Justice  of  the  peace,  un- 
less the  Justice  shall  deem  it  proper  to  grant 
him  a  continuance  (Id.  {  34).  Following  the 
principle  announced  in  State  ▼.  Burton,  su- 
pra, the  court  said  in  Myers  ▼.  Stafford,  su- 
pra, that:  "The  question  being  now  present- 
ed in  such  shape  that  It  is  necessary  to  be 
decided,  we  are  of  the  opinion  that  the  be- 
getting of  a  bastard  child  •  •  •  has  be- 
come a  petty  misdemeanor.  It  was  demon- 
strated in  State  ▼.  Burton,  supra,  that  a 
fine  can  only  be  imposed  for  a  crime  or  mis- 
demeanor or  a  contempt."  The  charge  em- 
bodied in  the  Indictment,  and  sustained  by 
t^e  proof  upon  which  the  defendant  was 
found  guilty,  was  that  he  "on  the  4th  day 
of  October,  In  the  year  of  our  Lord  1893, 
*  *  *  in  and  upon  the  body  of  one  Mary 
Neal,  did  willfully  and  unlawfully  beget  a 
bastard  child,"  eta  The  indictment  was 
sent,  and  returned  "A  true  bill,"  at  January 
term,  1885,  of  the  court,— more  than  12 
months  after  the  child  had  been  begotten, 
and  the  offense  had  become  complete.  Con- 
struing Code,  §  892,  with  the  amendatory  act 
of  1889,  prolonging  the  period  for  the  exer- 
cise of  exdusive  original  Jurisdiction  by  the 
Justice  from  6  to  12  months,  we  cannot  es- 
cape the  conclusion  that  after  one  year 
from  the  perpetration  of  the  petty  misde- 
meanor of  begetting  a  bastard  child,  that, 
like  all  other  offenses  for  which  no  greater 
punishment  can  be  Imposed  than  a  fine  of 
$50,  or  Imprisonment  for  one  month,  be- 
comes cognisable  in  the  supv  ior  court  <u 
well  as  before  a  Justice  of  the  peace,  until 
the  prosecution  is  barred  by  the  lapse  of 
time. 

The  plea  of  not  guilty  necessarily  Inyolves 
the  question  oX  paternity,  upon  which  the 
finding,  on  the  issue  raised  by  It,  depends. 
Wben,  therefore,  the  defendant  is  convict- 
ed of  the  criminal  offense,  the  Incidental  au- 
thority to  enforce  the  police  regulation,  as 
pointed  out  in  Parsons'  and  Burton's  Oases, 


supra.  Is  immediately  vested  In  the  court 
that  takes  cognisance  of  the  misdemeanor. 
The  power  of  the  court  to  imprison  for  fine 
and  costs  as  well  as  for  nonpayment  of  the 
allowance,  and  the  relation  sustained  by  the 
mother  of  the  bastard  and  of  the  county 
commissioners  to  the  Judgment  were  fully 
discussed  in  State  ▼.  Parsons,  supra.  The 
incidental  authority  to  enforce  the  police 
regulation  is  expressly  conferred  by  statute, 
and  there  can  be  no  reasonable  doubt  about 
the  power  of  the  legislature  in  the  premises. 
At  common  law,  in  addition  to  the  infliction 
of  punishment  of  fine  and  Imprisonment  for 
a  public  nuisance,  the  court  might  order 
that  the  nuisance  be  abated.  2  Whart  Or. 
Law  C7th  Ed.)  |  2Sn.  So  that  to  clothe 
the  court  with  some  Incidental  power  to 
further  provide  for  the  public  protection, 
after  making  an  example  of  the  offender, 
is  to  neither  transcend  the  limit  of  legisla- 
tive authority,  nor  to  depart  frmn  the  prac- 
tice prescribed  in  other  cases. 

The  learned  counsel  for  the  defendant  re- 
ferred on  the  argument  to  a  warrant  bnt 
the  record  sent  up  is  entirely  consistent 
with  the  Idea  that  the  prosecution  bad 
originated  in  the  superior  court  by  the 
sendiag  of  the  Indictment  after  that  court 
had  concurrent  Jurisdiction.  If  we  could 
conceive,  therefore,  of  any  principle  upon 
which  the  fact  of  the  assumption  of  Juris- 
diction  by  a  Justice,  where  neither  the 
pendency  of  a  prosecution  in  nor  the  Judg- 
ment of  that  court  had  been  pleaded  or  set 
up  in  bar,  would  defeat  the  Jurisdiction  of 
the  superior  court  to  try  after  the  lapse  of 
12  months  from  the  commission  of  the  of- 
fense (State  V.  Drake,  64  N.  C.  689),  we  can 
take  no  Judicial  knowledge  of  matters  out- 
side of  the  record. 

By  permission  of  the  court  the  defendant's 
counsel  has  been  allowed,  since  the  fore- 
going was  written,  to  present  to  the  court 
some  additional  reasons  for  maintaining 
that  there  was  error  below.  The  statute 
(Code,  i  31)  restricts  the  right  of  Justices  of 
the  peace  to  Issue  warrants  for  bastardy  to 
cases  where  the  affidavit  is  made  voluntari- 
ly by  the  mother,  or  upon  certain  grounds 
set  forth  by  a  county  commissioner,  Just 
as  the  act  of  1868  made  it  a  condition  preced- 
ent to  the  exercise  of  Jurisdiction,  in  case 
of  assault  and  battery,  that  it  should  ap- 
pear by  affidavit  that  there  was  no  collu- 
sion between  the  complainant  and  defend- 
ant But  the  superior  court  is  a  court  of 
general  Jtnisdiction,  and,  there  being  noth- 
ing upon  the  fbce  of  the  record  to  oust  its 
authority,  must  proceed  to  try,  when  a  de- 
fendant is  arraigned  for  an  offense,  and  It 
appears  from  the  indictment  itself  that  a 
Justice's  court  no  longer  has  the  exclusive 
right  to  take  cognizance.  The  rule  finds 
Illustrations  in  those  cases  where  a  more 
serious  assault  is  diarged,  and  the  proof  sus- 
tains only  a  conviction  for  such  an  assault 
as  Is  at  the  time  within  the  exclusive  ]u- 
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rlsdlctlon  of  a  Justice.  State  t.  Cunningham, 
94  N.  a  824;  State  y.  Fesperman,  108  N.  0. 
770,  18  a  B.  14;  State  T.  Speller,  91  N.  O. 
526;  State  ▼.  Bay,  89  N.  C.  587;  State  t. 
RoBsell,  91  N.  CX  624.  The  autbority  of  a 
Justice  of  the  peace  to  take  cognizance  of 
criminal  actions  la  special,  conferred  at  the 
discretion  of  the  legislature,  under  a  well- 
defined  power  given  In  the  constitution. 
Article  4>  I  27;  State  t.  Jones,  100  N.  O.  438, 
fi  S.  E.  055.  There  Is  a  presumption  in  fa.- 
Tor  of  the  rightful  authority  of  a  court  of 
general  Jurisdiction  when  upon  the  face 
of  the  record  it  appears  to  have  cognizance. 
The  authority  of  a  Justice  of  the  peace,  on 
the  other  hand,  is  not  based  upon  any  prin- 
ciple of  the  common  at  organic  law  dele- 
gating and  fully  defining  it,  but  upon  the 
discretlonaiy  eznvise  of  a  restricted  power 
by  the  legislature.  The  consequence  is  that 
it  must  always  appear  affirmatlTely  that  the 
legislature  has  followed  strictly  its  power 
of  attorney  in  delegating  Judicial  authority, 
and  that  the  court  upon  which  it  is  con- 
ferred has  Icept  within  the  limits  prescribed 
by  the  statute.  Bastardy  being  a  criminal 
offense,  prima  facie,  therefore,  the  superior 
court  has  Jurisdiction  of  it.  If,  by  virtue 
of  the  constitution  (article  4,  {  27),  the  legis- 
latore  has  restricted  for  a  time  the  authori- 
ty of  the  higher  «ourt,  and  delegated  a  por- 
tion of  It  to  the  inferior  Jurisdiction,  the 
latter  must,  like  an  attorney  in  fact,  show 
tliat  it  has  pursued  the  letter  of  its  power. 
In  order  to  establish  its  right  to  exercise  it 
Because  the  legislature  has  hedged  the  Jus- 
tice's authority  about  with  conditions  preced- 
ent, such  as  the  making  of  a  particular 
sort  of  affidavit  by  a  specified  person  or 
4^Bcer,  it  does,  not  follow  that  the  higher 
court,  which  has,  under  the  constitution.  Ju- 
risdiction of  all  ofTenses  except  such  as,  for 
a  time,  have  been  placed  under  the  control 
of  an  Inferior  tribunal  by  virtue  of  a  re- 
stricted authority,  shall  not  resume  its  con- 
stitutional power  when  the  time  for  wUch 
the  exclusive  Jurisdiction  was  delegated  has 
expired.  Under  the  express  language  of  the 
statute  (Code,  |  32),  authority  is  given  the 
«ourt  to  commit  a  defendant  convicted  of 
begetting  a  child  "until  he  find  surety"  to  a 
bond  conditioned  for  the  indemnity  of  the 
county,  and  to  perform  the  order  of  the 
court  Though  the  general  principle  is,  as 
stated  by  counsel,  that  conditional  Judg- 
ments are  void,  yet,  if  we  should  concede 
tbat  the  Judgment  here  is  conditional,  it  is 
Jnst  such  a  Judgment  as  is  authorized  by 
statute.  If  the  court  had  attempted  to  dele- 
gate its  authority,  as  in  the  case  of  Strick- 
land r.  Cox,  102  N.  C.  411,  9  S.  B.  414,  the 
order  would  have  been  unconstitutional  and 
void,  because  there  is  no  warrant  in  the 
constltntion  for  delegating  such  power.  It 
has  been  repeatedly  held  by  this  court  that 
the  enforcement  of  such  a  police  regulation 
was  not  within  the  Inhibition  of  the  consti- 
tution In  reference  to  imprisonment  for  debt 


State  V.  Burton,  suimi.  So  that  there  Is  no 
reason  why  the  legislature  should  not  modi- 
fy a  principle  of  the  common  law,  if  It  has 
done  so,  in  this  case,  provided  It  keeps  with- 
in the  purview  of  Its  own  authority.  We 
can  conceive  of  but  one  question  of  prac- 
tice, 'in  cases  of  this  kind,  that  is  not  fully 
settled  by  recent  adjudications,  and  to  an- 
ticipate that  now  would  be  to  give  an  obiter 
opinion.  There  was  no  error,  and  the  Judg- 
ment is  affirmed. 


STATB  V.  WINSTON. 
(Supreme  Court  of  North  Carolina.     Feb.  28, 


'  Loo^TiKO  Stolsx 


1895.) 

Cbiminal  Law — Comfesbion  ■ 
Goods. 

A  constable  may  testify  that  after  he 
told  defendant  tliat  if  he  knew  anything  about 
the  stolen  goods,  it  would  be  best  for  liim  to 
tell,  defendant  showed  him  where  the  goods 
were  hidden. 

Appeal  from  superior  court,  Nash  county; 
Mebane,  Judge. 

Poss  Winston,  convicted  of  larceny,  ap- 
peals.   Affirmed. 

The  state  offered  the  following  testimony: 

G.  IL  Murray  found  his  store  broken  open 
on  the  20th  of  last  June,  and  some  goods 
taken  out  "Went  across  field,  and  found 
tracks  of  two  persons,— men's  tracks,— one  of 
them  No.  7.  and  the  other  made  by  an  old 
shoe.  Followed  track  back  to. where  they 
came  into  the  field.  The  defendant  lived 
about  a  mile  and  a  lialf  from  store.  Follow- 
ed track  for  about  one-quarter  of  a  mile. 
Track  was  coming  towards  store  from  where 
they  lived.  Only  followed  it  from  the  back 
side  of  field,  coming  toward  the  store.  They 
had  traded  some;  could  not  tell  how  often. 
It  was  a  double  door,  and  they  prized  it  open. 
Missed  gome  snuff,  tobacco,  salt  baking  pow- 
der, cloth,  and  other  things.  Poss  Winston 
came  up  while  I  was  eating  breakfast  and 
asked  me  if  I  bad  any  flour  and  meal,  and 
commenced  talking  about  some  men  break- 
ing in  an  old  woman's  house.  Walked  aft- 
er him,  and  measured  his  track,  and  it  corre- 
sponded with  the  track  in  the  field.  We 
found  some  of  the  things  where  Poss,  Mary, 
Lydla,  and  John  lived.  Found  soap  and  bak- 
ing powder.  I  knew  it  was  mine  by  tbe 
mark  that  was  on  it  I  put  the  mark  on  it 
The  constable  arrested  Poss,  Mary,  and 
Lydia,  and  sent  after  John.  They  all  said 
that  John  was  there  at  night  They  said 
'Search  the  premises.'  No  threats  were  of- 
fered to  Poss  by  the  constable,  Brantley. 
John  had  new  shoes  at  the  trial.  He  had 
old  ones  when  arrested.  Constable  Brantley, 
Cone,  Murray,  and  others  were  with  me. 
We  went  to  the  house.  Cross-examined: 
Don't  know  who  rents  the  bouse.  About 
one  and  a  half  miles  from  my  place.  There 
is  a  path  leading  to  mill  and  store.  Did  not 
track  them  from  the  store." 
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Brantley:  "I  am  a  constable.  Mvmy  gare 
me  a  list  of  tbe  articles  missed  at  tbe  store. 
We  went  to  house  -where  defendants  llred, 
and  searched.  1  was  In  the  honse,  when  one 
of  the  men  outside  said,  'Arrest  Poss.'  He 
had  found  some  of  the  things.  Poss  was  ar- 
rested. There  were  found  soap  and  ba'klng 
powder  and  matches.  I  told  Poss  that  if  he 
knew  about  where  other  articles  were,  it 
would  be  best  for  him  to  tell."  Counsel  for 
Poss  Winston  objected  to  witness  testifying 
to  any  statement  made  by  Poss.  Tbe  court 
allowed  witness  to  testify  as  to  what  he  did 
in  consequence  of  said  statements.  Defend- 
ant Poss  Winston  excepts,  and  witness  pro- 
ceeded to  testify  that  he  "found  all  the  arti- 
cles that  Murray  had  missed,  except  a  piece 
of  white  cloth.  Found  them  in  the  garden 
where  defendants  lived.  They  were  buried 
in  the  ground,  under  some  cabbage.  He 
(Poss)  pointed  out  where  other  articles  were 
to  be  found.  Poss  requested  to  have  this 
talk  with  me.  Mary,  Lydia,  and  John  con- 
sented for  Poss  to  go  with  me,  and  look  for 
the  gooda  This  occurred  at  the  store.  I 
told  him,  it  we  were  going  to  find  the  goods, 
I  wanted  to  carry  a  man  to  help  bring  them. 
He  said,  'Get  your  man.'  Cone  went  with 
us.  Cross-examined :  Started  from  the  store 
down  the  road,  and  about  one-half  of  a  mile 
from  Poss*  house  turned  out  of  the  road. 
Went  to  garden,  and  got  goods.  Poss  walk- 
ed straight  to  where  goods  were.  Evety- 
thing  occurred  after  I  told  him  it  might  be 
best  for  him  to  show  where  goods  were." 

George  M.  Cone:  "They  all  lived  there  to- 
gether. It  was  John's  home.  He  went  there 
on  Sunday  and  called  it  'home.' " 

Maty  Winston,  one  of  the  defendants,  tes- 
tified: "I  don't  know  anything  about  It,  ex- 
cept that  when  I  went  to  bed,  John  and  Poss 
were  there,  and  when  I  got  up  next  morning 
they  were  there.  This  was  the  night  that 
Mr.  Murray  missed  the  goods.  John  rented 
the  house,  and  we  all  lived  there,  and  an- 
other man  lived  there.  Cross-examined  by 
tbe  state:  I  sleep  sound.  Sleep  In  the  same 
room  with  the  boys.  Didn't  see  any  goods 
there  next  morning.  Cross-examined  by 
connsel  for  Poss  Winston:  John  rented  the 
house.  Poss  is  no  kin  to  me.  I  am  thirty- 
five  or  forty  years  old." 

John  Winston,  one  of  the  defendants,  tes- 
tified: "All  I  know  about  it  is,  I  went  home 
on  Tuesday  night.  Laid  down  early.  Slept 
there  that  night  Went  back  to  my  work 
next  morning.  When  we  stopped  for  dinner, 
man  arrested  me.  I  told  him  I  knew  nothing 
about  Murray's  goods.  Said  I  got  snuff  from 
Sprlnghope.  Told  one  man  I  knew  nothing 
about  goods,  and  be  said  it  was  best  for  me 
to  telL  Cross-examined  by  the  state:  Poss 
went  with  Mr.  Brantley  to  show  goods,  but 
I  did  not  tell  Mr.  Brantley  I  was  willing  for 
him  to  go.  Poss  lived  there  with  my  mother. 
He  was  sick,  and  unable  to  work.  Is  my 
half  brother,— we  had  the  same  father. 
Cross-examined  by  counsel  for  Poss  Wins- 


ton: Pom  had  taken  morphine,  and  slept  at 
home  all  night." 

The  Jury,  for  their  rerdlct,  say  that  John 
Winston  and  Poss  Winston  were  ifuilty,  and 
Mary  Winston  and  Lydla  Winston  were  not 
guilty.  Motion  by  counsel  for  Poss  Winston 
to  set  aside  verdict  as  against  the  testimony. 
Motion  overruled.  Exceptions  by  defend- 
ants.  PoBS  Winston  alone  appealed. 

N.  Y.  Onlley,  for  appellant  The  Attorney 
General,  for  the  State. 

FURCHES,  J.  This  appeal  presents  but 
one  question  for  our  consideration,  and  that 
Is  as  to  the  admissibility  of  the  evidence  of 
Brantiey,  a  constable,  who  arrested  the  de- 
fendant Brantiey  testified,  under  objection 
of  the  defendant  that:  "Poss  was  arrested. 
There  were  found  soap  and  baking  powder 
and  matches.  I  told  Poss  that  if  he  knew 
about  where  other  articles  were,  it  would  be 
better  for  him  to  tell."  Counsel  for  Poss 
Winston  objected  to  witness  testifying  to 
any  statement  made  by  Poss.  The  court  al- 
lowed witness  to  testify  as  to  what  he  did  In 
consequence  of  said  statementa  Defendant 
Poss  Winston,  excepted,  and  witness  pro- 
ceeded to  testify  that  be  "found  all  the  arti- 
cles that  Murray  had  missed,  except  a  piece 
of  white  cloth.  Found  them  in  the  garden 
where  defendant  Uved.  They  were  buried  (n 
the  ground  under  some  cabbag&  He  (Poss> 
pointed  out  where  other  articles  were  to  be 
found.  Poss  requested  to  have  this  talk 
with  me."  Was  this  testimony  admissible, 
is  the  question?  The  general  rule  is  that 
after  threats  or  inducements  held  out  to  a 
defendant  as  in  this  case,  "it  would  be  bet- 
ter for  him  to  tell,  if  he  knew,  where  other 
articles  were,"  any  admission  made  by  him 
after  that  would  be  incompetent  But  there 
are  exceptions  to  this  rule,  and  it  seems  to 
us  that  this  case  comes  within  the  excep- 
tions. This  rule  is  not  intended  for  the  ben- 
efit of  guilty  defendants,  but  in  the  interest 
of  tmth.  And  it  has  been  wisely  held  that 
simple  declarations  and  admissions,  made 
imder  such  Inducements,  are  so  unreliable 
that  the  law  will  exclude  them  from  the  con- 
sldeiatlon  of  the  Jury.  But  it  seems  also  to 
be  well  settled  that  any  facts  ascertained  m 
consequence  of  such  declarations  or  confes- 
sions are  admissible  in  evidence.  And  the 
declarations,  connected  with  and  explahiing 
such  facts,  being  considered  a  part  of  the  res 
gestae,  are  also  admissible;  as,  in  this  case, 
the  defendant's  going  with  the  officer,  a  dis- 
tance of  a  half  mile,  and  pointing  out  the 
articles  stolen,  and  telling  the  officer  where 
other  articles  were  concealed,  and  the  officer 
finding  the  articles,  as  stated  by  the  deifend- 
ant  are  admissible  In  evidence.  The  reason 
of  the  rule  for  excluding  such  admissions  as 
are  induced  by  promises  and  hopes  of  favor 
ceases  in  such  cases  as  this,  as  there  can  be 
no  mistake  as  to  the  truth  of  the  fact  that 
the  goods  were  found  where  he  said  they 
I  were,  and  where  he  pointed  tbem  oat  to 
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Brantley.  This  doctrine  la  well  .settled  In 
this  state.  State  t.  Garrett,  71  N.  C.  85; 
State  T.  Undsey,  78  N.  O.  4»9,  and  antborl- 
tiea  there  cited.  These  cases,  especially 
Undsey's  Case,  fully  sustain  the  ruling  of 
the  court  below,  and  we  cannot  sustain  de- 
fendant's exception  without  overruling  these 
cases,  which  we  have  no  disposition  to  do, 
as,  in  oor  opinion,  they  are  founded  on  Just 
prln<dpl«*  and  sound  reasoning.    Affirmed. 


JOHNSON  et  al.  t.  OOOOH  et  al.  (PEBBLES 

et  al.,  Interrenera). 
(Supreme  Court  of  North  Carolina.     Feb.  26, 

1895.) 

Witxs— 6n:ii>THKirr  Tbdst— Patment  or  Debts 

— VssTiKO  or  Absoluts  Estate— Etidbsob. 

1.  Who*  a  will  devises  property  to  J.,  to 
hold  in  trust  for  testatrix's  husband,  free  from 
liability  for  certain  debts  due  by  him  to  third 
persons,  but  gives  him  the  property  absolutely 
In  case  he  fully  pays  all  such  debts,  the  absolute 
title  does  not  vest  in  him,  unless  payment  of 
such  debts  is  made  daring  nis  life. 

2.  On  an  issue  as  to  whether  a  decedent 
had,  b«fore  his  death,  paid  all  his  debts,  the  pro- 
duction of  a  note,  signed  by  him,  which  was 
found  uncanceled  among  the  effects  of  another 
decedent,  raises  the  presumption  that  the  note 
had  not  been  paid. 

Appeal  'from  superior  court,  Northampton 
county;   Armfleld,  Judge. 

Action  by  C.  T.  Johnson  and  others  against 
J.  T.  Gooch  and  others.  W.  W.  and  R.  B. 
Peebles  intervened.  From  a  judgment  for 
plalntUTs,  interveners  appeal.    Affirmed. 

MacRae  &  Day  and  R.  B.  Peebles,  for  ap- 
pdlants.    T.  W.  Mason,  for  appellees. 

PAIRCLOTH,  0.  J.  The  defendants  W. 
W.  and  R.  B.  Peebles  claim  the  surplus 
money  in  the  bands  of  defendant  Gooch  as 
administrator  de  bonis  non  c.  t.  a.  of  Vir- 
ginia A.  Johnson,  by  an  alleged  sale  of  the 
land  devised  In  said  Virginia's  last  will  and 
testament,  under  an  execution  against  her 
husband,  James  Johnson.  The  plalntUTs 
dalm  said  surplus  money,  which  arose  from 
a  sale  of  said  devised  lands,  by  a  proper  pe- 
tition to  raise  assets  to  pay  debts,  and  they 
4daim  it  as  devisees  of  Virginia  A.  Johnson, 
In  whose  will  are  the  following  clauses:  "I 
devise  and  bequeath  my  whole  estate  to 
Catharine  Johnson  [the  plaintiff],  my  sister^ 
In-law,  In  trust  to  hold  and  preserve  the 
same  from  all  liability  to  the  debts  of  my 
husband,  James  Johnson,  which  were  con- 
tracted by  him  prior  to  our  Intermarriage." 
"Sixthly.  In  case  the  said  James  Johnson 
should  fully  pay  off  or  discharge  by  any 
means  all  and  every  of  the  debts  contracted 
by  hlin,  prior  to  my  marriage  with  him,  then, 
and  in  that  case,  I  declare  that  he  shall  take 
and  receive  all  my  aforesaid  estate,  free  and 
discharged  from  all  the  trusts  in  the  prem- 
ises declared,  and  shall  hold  the  same  abso- 
iQtely  for  his  own  sole  use  and  benefit" 


James  Johnson  died  March  16,  1876,  and  the 
note  of  said  Johnson  was  dated  July  31, 1858, 
which  day  was  prior  to  said  Intermarriage. 
The  Important  question  presented  is  whether 
James  Johnson  fully  paid  or  by  any  means 
discharged  said  note  during  his  lifetime. 
The  payment  or  discharge  of  this  note  dur- 
Ing  the  life  of  James  Johnson  was  a  condi- 
tion precedent  to  the  vesting  of  the  title  to 
said  land  in  James  Johnson,  and  It  could 
not  vest  unless  the  condition  was  performed 
In  his  lifetime.  To  create  a  condition,  no 
particular  form  of  words  need  be  used,  for. 
If  a  corresponding  purgose  be  read  in  the 
will,  that  purpose  takes  effect  Scbouler, 
Wills,  598.  The  possession  of  an  unindorsed 
negotiable  note  or  bond  raises  a  presumption 
that  the  person  producing  it  on  the  trial  is 
the  real  and  rightful  owner,  and  this  pre- 
sumption Is  not  repelled  or  altered  by  a  de- 
nial of  the  defendant  in  his  answer  of  such 
ownership.  Jackson  t.  Love,  82  N.  C.  405. 
It  is  prima  fade  evidence  of  ownership,  and 
nothing  short  of  fraud,  not  even  gross  negli- 
gence, is  sufficient  to  overcome  the  presump- 
tion. Commissioners  v.  Clark,  04  U.  S.  27& 
This  Is  so  between  the  holder  and  the  maker, 
but  not  between  the  holder  and  the  payee. 
Holly  V.  HoUy,  94  N.  C.  670.  And  the  bur- 
den of  proof  to  rebut  this  presumption  is  on 
him  who  alleges  any  defect  In  the  title,  un- 
less proof  of  fraud  or  Illegality  be  offered, 
and  then  the  burden  of  proof  is  shifted  to 
the  holder,  and  he  must  show  that  he  re- 
ceived it  bona  fide  for  value.  Pugh  v.  Grant, 
86  N.  C.  89.  This  is  not  an  acUon  founded 
on  the  note  for  its  collection.  In  the  course 
of  the  trial,  the  question  of  payment,  as  be- 
fore stated,  was  an  Independent  and  sepa- 
rate fact  to  be  ascertained  without  any  re- 
gard to  the  principles  of  law,  such  as  would 
apply  in  an  action  on  the  note  between  the 
payor  and  the  payee  and  their  representa- 
tives; and  when  the  plaintiffs  or  defendant 
Gooch,  as  administrator  of  V.  A.  Johnson, 
the  devisor,  on  the  trial  produced  said  note 
uncanceled,  the  presumption  of  ownership, 
and  that  the  note  bad  not  been  paid,  at  once 
arose,  and,  without  other  proof,  it  was  prop- 
er, and  it  was  the  duty  of  bis  honor  to  In- 
struct the  Jury  to  find  the  issue  as  they  did. 
If  the  note  had  been  in  the  possession  of 
James  Johnson  or  his  representative,  the  pre- 
sumption of  payment  or  discharge  would 
have  been  equally  strong  in  favor  of  the  de- 
fendants. The  defendants  excepted  because 
the  witness  Gooch  stated  that  Mr.  Burton 
said  he  found  the  note  among  the  papers  of 
J.  J.  Long.  This  exception  is  without  force, 
because  without  that  statement  It  was  the 
duty  of  the  court,  as  above  pointed  out,  to 
Instruct  the  Jury  to  answer  the  issue  "Yes" 
on  the  production  of  the  note  uncanceled. 
This  was  so  unless  the  defendants  had 
shown  something  to  avoid  that  conclusion. 
The  statement  of  Burton's  declaration  was 
not  useful  to  the  Juix  and  could  not  have 
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Influenced  their  verdict    It  was  the  poaaes- 

sion  of  the  note  uncanceled  that  entitled  the 
plaintiffs  to  have  the  Issue  found  In  their 
favor,  without  regard  to  anything  else,  on 
this  aspect  of  the  case.  The  defendants  did 
not  offer  any  evidence  of  actual  payment, 
but  relied  solely  on  the  presumption  of  pay- 
ment from  the  lapse  of  time,  which  presump- 
tion had  not  arisen  at  James  Johnson's 
death.  It  Is  therefore  immaterial  when  the 
statute  began  to  run.  We  understood  the 
defendants  to  abandon  their  exception  to  the 
competency  of  the  witness  Gooch  to  testify. 
There  is  no  error,  ^nd  the  Judgment  is  af- 
firmed. 


PRICE  v.,  ROBINSON. 
(Supreme  Court  of  Georgia.     Dec.  21,  IS&i.) 

FbAUDOLBHT  COXVETANCB  —  HUSBAKD  AKD  WlFI 
— Nk-W  TRIiO. 

The  issues  presented  by  the  bill  of  excep- 
tions in  this  case  involTe  only  questions  of  fact; 
no  error  of  law  is  alleged  to  have  been  commit- 
ted; and  the  verdict  is  supported  by  the  evi- 
dence. This  court  therefore,  will  not  control 
the  discr-ition  of  the  trial  judge  in  refusing  a 
new  trial. 
(Syllabus  by  the  Court) 

Brror  from  superior  court,  Johnson  coun- 
ty;  R.  Ii.  Gamble,  Judge. 

Proceedings  in  execution  by  W.  B.  Robin- 
son against  A.  T.  Linder,  in  which  the  prop- 
erty levied  on  was  claimed  by  Jennie  Price. 
Verdict  for  the  execution  plaintiff,  and 
claimant  brings  error.     Affirmed. 

The  following  is  the  official  report: 

An  execution  in  favor  of  Robinson,  upon 
a  Judgment  dated  in  September,  1892,  for 
$209.19,  principal,  with  a  credit  of  $116,  was 
levied  upon  a  house  and  lot  In  the  town  of 
Wrlghtsville  as  the  property  of  A.  T.  Linder, 
defendant  in  execution,  which  was  claimed 
by  Mrs.  Jennie  Price.  There  was  a  verdict 
finding  the  property  subject,  and,  claimant's 
motion  for  new  trial  being  overruled,  she 
excepted.  The  motion  was  upon  the  gen- 
eral grounds  that  the  verdict  was  ciuxtrary 
to  law,  evidence,  etc.;  and  upon  the  further 
ground  that  the  verdict  was  contrary  to  cer- 
tain specified  portions  of  the  charge.  Upon 
the  trial,  claimant  Introduced  a  deed  to  the 
property  levied  upon,  from  Linder  to  Mrs.  Un- 
der, December  8,  1891,  recorded  December 
18,  1891;  also,  deed  from  Linder  and  his 
wife  to  Mrs.  H.  H.  Price,  April  4,  1892,  re- 
corded April  14,  1892;  also,  deed  from  Mrs. 
E.  H.  Price  to  claimant,  October  16,  1892, 
recorded  October  29,  1892.  Linder  tesUfled: 
"The  deed  from  myself  to  my  wife  was 
made  in  good  faith,  for  the  consideration 
therein  expressed,  and  not  to  delay,  defeat, 
or  defraud  my  creditors.  I  owe  her  for 
property  of  hers  given  by  her  paroits,  the 
Huff  place  in  WrightsylUe,  worth  about  $1,- 
000,  the  deed  to  which  was  made  to  me, 
and  the  rent  of  this  place  for  about  fourteen 


years,  valued  at  $60  per  year.  The  deed 
shown  me  covers  the  Huff  plac&  I  also  got 
from  her  at  one  time  $1,000,  to  pay  for  plan- 
tation Icnown  as  the  'Pool  Place,'  and  at  oth- 
er times  various  sums  amounting  to  $700, 
which  I  used  in  buying  property  and  paying 
my  debts.  Ttils  money  she  bad  made  by 
keeping  hotel,  selling  fruit,  and  other  things, 
and  by  her  own  labor,  all  of  which  she  did 
by  my  consent,  with  the  agreement  that  all 
she  could  make  belonged  to  her.  She  also 
clerked  a  great  deal  for  me  in  the  store,  and 
rendered  labor  in  every  way  to  assist  me  in 
business  and  accumulate  money  for  herself. 
She  kept  her  money  at  the  bouse  separate 
from  mine,  and  would  lend  to  me  when  I 
called  on  her  for  it  She  kept  hotel  for  sev- 
eral years,  and  did  most  of  the  work  herself, 
and  had  good  patronage,  by  which  she  made 
money.  The  hotel  was  run  In  her  name,  but 
I  paid  the  taxes,  and  took  out  license  my- 
self. I  paid  taxes  on  all  the  property  in  my 
own  name,  because  I  thought  it  was  not 
necessary  to  give  It  in  separately,  so  the 
taxes  were  paid.  When  I  made  this  deed  to 
her,  I  had  property  enough  to  pay  my  debts, 
but  I  lost  heavily  on  cotton,  and  made  bad 
collections,  and  could  not  pay  all  I  owed. 
I  owned  800  acres,  worth  $7  per  acre;  181% 
acres  in  and  adjoining  the  corporate  limits 
of  WrightsvUle,  worth  $25  per  acre;  the 
Rawles  place,  in  Wrlghtsville,  worth  $700; 
the  Huff  place,  worth  $1,000;  store  and  busi- 
ness lots  in  WrlghtsvlUe,  worth  $0,000;  stock 
of  goods,  worth  $5,000;  and  notes,  accounts, 
and  other  property,  worth  about  $3,500.  I 
executed  mortgages  on  my  lands  to  Dent, 
McAfee,  Tanna-,  and  Carter  for  about  $1,- 
200,  only  about  half  of  which  I  owed  them, 
and  they  advanced  cotton  to  me  for  the  bal- 
ance, at  7%  cents  per  pound,  which  I  sold 
at  5  cents,  and  applied  the  proceeds  to  my 
debts.  My  stock  of  goods  I  sold  to  my 
creditors  as  they  would  come  and  buy  from 
me  on  what  I  owed  them,  until  it  was  re- 
duced to  about  $700;  and  I  sold  the  remnant 
to  Tanner  on  what  I  owed  him  for  50  cents 
on  the  dollar.  I  have  concealed  nothing 
from  my  creditors,  and,  If  I  can  get  the 
value  of  my  property,  it  would  pay  my 
debts,  but  I  am  now  unable  to  pay  what  I 
owe.  I  signed  the  deed  to  Mrs.  Price  with 
my  wife,  because  Mrs.  Price  asked  me  to 
do  so.  The  purchase  money,  as  set  forth  In 
the  deed,  $2,500,  was  actually  paid,  and  my 
wife  has  used  about  $1,500  of  it  in  paying 
part  of  a  debt  I  owed  to  the  Savannah 
Guano  Company.  Mrs.  Price  did  not  know 
or  have  any  grounds  to  suspect  my  financial 
embarrassment  when  she  bought  the  place. 
She  wrote  my  wife  the  letter  [introduced  in 
evidence]  offering  to  buy  the  place,  and  my 
wife  and  I  went  to  Lee  county,  where  she 
lives,  and  sold  her  the  place.  We  made  the 
trade  at  her  house,  and  she  sent  her  son 
Julian  with  us  to  Albany,  where  he  got  the 
money  for  her,  and  paid  my  wife  the  $2,500. 
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I  dont  know  where  he  got  the  money. 
JoUan  la  the  husband  of  my  daughter, 
Mra.  Jennie  Price.     I  knew  nothing  of  Mrs. 

E.  H.  Price's  making  the  deed  to  Mrs.  Jen- 
nie Price  until  after  it  was  drawn.  We  hare 
been  paying  rent  on  the  place  since  we  sold 
it,  at  the  rate  of  $10  per  month,  and  the  note 
for  $90  in  evidence  is  for  rent  to  Mrs.  B.  H. 
Price,  and  has  been  paid.  We  have  since 
paid  the  rent  to  Mrs.  Jennie  Price.     Mr.  A. 

F.  Daly  offered  $2,000  for  the  place,  bat  my 
wife  did  not  sell  to  him,  because  Mrs.  Price 
offered  more.  The  hotel  was  known  as  the 
'Under  House,'  but  my  wife  was  the  owner 
of  It  She  paid  for  the  supplies  she  got 
from  me  for  the  use  of  the  hotel.  We  all 
lived  together  at  the  hoteL"  Mrs.  Linder 
testified,  corroborating  her  husband  in  vari- 
ous iMirtlculars,  and.  In  addition,  that  she 
kept  hotel  several  years,  doing  her  own 
■cooking,  and  had  an  average  of  as  many  as 
sixteen  drummers  and  other  customers  a 
day;  that  the  money  made  by  the  hbtel  busi- 
ness was  hers,  and  she  carried  on  business 
and  paid  the  ezi>enses  of  it  herself;  that 
she  took  no  note  from  him  for  the  money 
she  let  him  have,  because  she  trusted  him 
as  her  husband,  and  believed  he  would  do 
her  right;  that  he  had  been  under  promise 
for  a  long  time,  even  before  they  moved  on 
the  place,  to  make  her  a  deed  to  this  place, 
but  kept  putting  it  off  up  to  the  time  the 
deed  from  him  to  her  was  drawn;  and 
that  she  knew  nothing  of  Mrs.  B.  H.  Price 
giving  the  place  to  Mrs.  Jennie  Price  until 
after  it  was  done.  Mrs.  Outlaw  testified: 
"My  husband  made  the  deed  to  the  Huff 
place  to  Mrs.  Linder  In  exchange  for  the 
piece  where  Mr.  Blount  now  lives.  There 
was  no  money  paid  for  either  place,  but 
It  was  a  gift  for  the  benefit  of  my  daughter 
Mrs.  Under.  I  have  seen  her  let  her  hus- 
ttand  have  money  several  times.  Saw  her 
elve  him  the  money  to  pay  for  the  Poole 
place,  $300  I  think,  at  one  time,  and  other 
Amounts  at  other  times.  She  asked  me  not 
to  say  anything  about  It  She  kept  her 
money  at  the  house  separate  from  his.  She 
made  money  by  her  own  labor,  and  by  keep- 
ing hotel."  Mrs.  Jennie  Price  testified  that 
Mrs.  E.  H.  Price  gave  her  the  place  in  ques- 
tion withoDt  any  purpose  of  protecting  it 
from  Iilnder's  debts,  for  bis  benefit;  that 
her  father  and  mother  knew  nothing  about 
It  until  after  It  was  done;  that  Mrs.  B.  H. 
Price  paid  $2,500  for  the  place;  that  she 
Itad  seen  her  mother  let  her  father  have 
money  at  various  times;  that  her  mother 
kept  her  mcxiey  at  the  house,  and  her  father 
kept  his  in  his  safe;  that  her  fathM'  paid 
Iier  rent,  but  she  did  not  know  how  much 
It  was,  etc.  Claimant  put  in  evidence  the 
letter  from  Mrs.  B.  H.  Price  to  Mrs.  Under, 
da4e«l  March  12,  1892,  In  which  it  was  stated 
tliat  Mrs.  Price  had  heard  Mrs.  Linder 
wanted  to  uell  the  place,  and  Mrs.  Price 
wished  to  know  her  tei-ms;  that  Mrs.  P. 
fell  in  love  with  it  when  there  the  previous 


summer;  that,  it  Mrs.  Linder  agreed  to  sell 
at  a  reasonable  price,  to  come  and  bring 
the  deeds  to  the  property,  and  assure  Mrs. 
Price  that  the  titles  were  all  they  should 
be  to  make  Mrs.  Price  safe  in  the  trade; 
also,  the  note  for  $90  by  Linder  to  Mrs.  B. 
H.  Price,  dated  April  4,  1892;  and  deed 
from  Outlaw  to  Under,  dated  July  10,  1867, 
the  consideration  stated  bdng  $300.  For 
plaintiff,  the  sheriff  of  the  county  testified: 
That  he  did  not  know  whether  Linder  was 
solvent  or  Insolvent  December  3, 1891.  That 
he  had  served  several  suits  on  him  since 
that  time,  and  Linder  would  tear  up  the 
copy  served  on  him,  and  throw  It  down 
sometimes,  and  say  that  was  all  in  the  past 
or  some  such  remark.  That  witness  has 
several  executions  against  him,  which  he 
has  not  been  able  to  collect  That  Linder 
owns  800  acres  of  land,  worth  about  $4,800; 
his  old  storehouse,  worth  about  $500;  the 
Walker  storehouse,  about  $800;  two  other 
storehouses,  a  barber  shop,— and  livery  sta- 
bles, about  $1,300;  town  lots,  about  $1,200; 
the  Rawles  place,  $700;  the  Huff  place, 
about  $800;  land  near  the  corporate  limits, 
about  $4,500.  That  he  also  had  four  mules, 
worth  $500,  and  a  stock  of  goods,  which 
might  have  been  worth  $5,000,  but  witness 
could  not  say  about  this,  and  might  have 
had  other  mules  and  horses.  And  that  the 
land  mentioned  is  under  mortgage,  and  wit- 
ness could  not  say  what  it  would  bring 
when  sold.  Plaintiff  introduced  other  evi- 
dence, to  the  effect:  Tanner  bought  the 
remnant  of  Linder's  stock  of  goods  at  50 
cents  on  the  dollar,  paying  therefor  some- 
thing over  $300,  by  crediting  it  on  a  mort- 
gage Linder  owed  him.  In  December,  1891, 
Linder  had  a  large  stock  of  goods,  but  sold 
them  out  very  fast  mostly  to  men  he  owed. 
People  who  had  claims  against  him  would 
go  there,  and  haul  goods  off  in  wagons. 
A  witness  testified  that  he  was  satisfied 
Mrs.  Linder  never  had  an  average  of  16 
customers  a  day  at  her  hotel,  nor  near  half 
that  number;  that  witness  had  been  living 
In  WrlghtsviUe  a  long  time,  and  is  ac- 
quainted with  the  travel  to  that  place,  and 
it  would  not  warrant  an  average  custom  of 
that  much;  and  that  the  house  was  known 
as  "A.  T.  Linder's  House."  Plaintiff  In- 
troduced mortgages  on  property  of  Linder, 
dated  December  9,  1891,  amounting  to  about 
$12,000,  upon  which  it  was  admitted  credits 
were  due  of  about dollars.  Also,  vari- 
ous fl.  fas.  against  Linder  upon  Judgments 
of  the  September  term,  1892,  and  March 
term,  1898,  amounting,  principal  and  inter- 
est to  about  $6,000.  Upon  one  of  them,  the 
fl.  fa.  in  favor  of  plaintiff,  a  credit  of  $116 
was  admitted;  and  on  another,  that  of  the 
Savannah  Ouano  CSompany,  a  credit  of  about 
$1,600,  and  a  transfer  was  made  to  Mrs. 
Linder,  who  paid  the  money.  Also,  the 
state  and  county  tax  books,  showing  no  re- 
turn by  Mrs.  Linder  in  1891;  returns  by 
Linder  that  year,  amounting  to  about  $19,- 
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400;  ratnnu  hy  Under  (or  1892,  $9,050; 
and  returns  by  Llnder  as  agent  for  hU 
wife,  the  same  year,  $3,190. 

A.  F.  Daley,  W.  R.  Daley,  and  Harris  & 
Rawlings,  for  plaintiff  in  orror.  V.  B.  Rob- 
inson and  Evans  ft  Evans,  for  defendant 
In  error. 

PER  CURIAM.    Judgment  affirmed. 


CROCKETT  T.  OHATTAHOOCHBB 

BRICK  00. 

(Supreme  Court  of  Georgia.     Dec.  21,  1894.) 

PaiKOiPAL  xhd  Aobxt— Powers  of  Abobitbot— 

POROHASB  or  UvTBRULB — R^TIFIOATIOK. 

1.  Whether  an  architect  who  fumishea  de. 
■tgns  and  undertakes  to  superintend  the  con- 
struction of  a  buildin?  is  also  such  an  agent  of 
the  owner  as  to  bind  him  personally  for  material 
furnished  by  a  contractor  who  undertakes  to 
construct  the  building,  depends  upon  the  con- 
tract between  the  owner  and  the  architect: 
but,  wbether  originally  so  authorized  or  not,  if 
tile  architect  assumes  to  act  as  such  agent,  and 
purchases  material  upon  the  credit  of  the  own- 
er, with  his  full  knowledge  and  assent,  the  lat- 
ter thereby  ratifies  the  assumed  agency  of  the 
architect,  and  is  bound  for  the  price  of  the  ma- 
terial tbns  purchased. 

2.  There  was  no  error  tn  the  charges  com- 
plained of;  the  requests  to  charge,  so  far  as 
pertinent  and  legal,  were  corered  by  the  gen- 
eral charge  of  the  court;  and,  even  if  minor  er- 
rors were  committed  in  admitting  evidence,  the 
same  were  unimportant,  because  the  illegal  evi- 
dence was  not  such  as  to  unduly  influence  the 
Jury,  or  lead  to  a  wrong  result. 

3.  The  verdict,  upon  the  substantial  merits 
of  the  case,  was  right,  and  there  was  no  error 
in  refusing  to  grant  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  De  Kalb  county; 
R.  H.  Clark,  Judge. 

Action  by  the  Cbattaboochee  Brick  (Com- 
pany against  J.  P.  Crockett.  Judgment  for 
plaintiCC,  and  defendant  brings  error.  Af- 
firmed. 

The  following  Is  the  official  report: 

The  Chattahoochee  Brick  Company  sued 
Crockett  upon  an  account  for  brick,  alleged 
to  have  been  furnished  him  for  use  in  tbe 
erection  of  certain  buildings  in  Atlanta,  and 
to  foreclose  a  material  man's  lien  on  tbe 
premises.  PlaintlfC  obtained  a  verdict  for 
the  amount  sued  for,  and,  defendant's  mo- 
tion for  new  trial  being  overruled,  he  ex- 
cepted. 

Tbe  motion  contained  the  general  grounds 
that  tbe  verdict  was  contrary  to  law,  evi- 
dence, etc.  Also  because  J.  W.  English,  the 
general  manager  of  the  Chattahoochee  Brick 
Company,  over  the  objection  of  defendant 
that  the  statements  of  Oolucke  &  Foote, 
made  to  plaintift  at  the  time  tbe  bricks  sued 
for  were  charged  to  the  defendant,  were 
without  the  authority  of  the  defendant,  and 
not  binding  upon  him,  and  could  not  be 
given  In  evidence,  without  showing  that  they 
were  authorized  by  Crockett  so  to  make 
tbem,  was  allowed  to  testify  as  follows: 
"Tbat  they  desired  to  purchase  some  brick 


as  Mr.  Crockett's  agents,  for  Mr.  Crockett's 
building,  and  that  they  desired  these  bricks 
to  be  charged  to  Mr.  Rlden.  Our  reply  was 
that  we  didn't  know  Mr.  Rlden.  but  we 
would  be  very  glad  Indeed  to  sell  the  brick 
to  Mr.  Crockett,  and  charge  them  to  him; 
that  we  knew  he  was  perfectly  good,  but, 
not  knowing  Mr.  Rlden,  we  could  not  selt 
him  the  brick  on  credit,  unless  Mr.  Crockett 
would  assure  the  payment  therefor.  6o- 
lucke  &  Foote  replied  that  It  would  be  all 
right  with  Mr.  Crockett,  and  Cor  us  to- 
charge  the  brick  to  htm,  which  we  did,  and 
they  were  delivered,  and  the  receipts  accom- 
panying show  the  above  to  be  true."  In 
connectlmi  with  this  ground  of  the  motion, 
and  with  others  to  be  hereafter  stated,  the 
following  appears  from  the  record:  Golucke 
&  Foote,  architects  In  Atlanta,  under  con- 
tract with  Crockett,  made  plans  (or  the 
buildings  In  question,  and  were  looking  aft- 
er tbe  material  that  went  Into  the  buildings 
by  request  of  one  Riden,  who  authorized 
them  to  place  orders  for  the  material.  The 
contract  of  Oolucke  &  Foote  with  Crockett 
did  not  cover  the  purchase  of  tbe  material, 
but  simply  drawing  plans  for  tbe  building, 
and  seeing  tbat  proper  material  was  used 
by  the  contractor.  The  money  that  was  to 
be  paid  was  to  be  on  approved  bills  passing 
through  tbe  office  <tf  Oolucke  &  Foote.  Rl- 
den continued  for  some  time  the  work  of 
building,  but  became  embarrassed,  and  Anal- 
ly gave  up  the  Job,  and  Crockett  finished 
it  for  himself.  The  brick  In  question  were 
furnished  while  Riden  was  still  the  con- 
tractor. There  was  evidence  for  the  plaln- 
tur  that  before  any  of  tbe  brick  were  de- 
livered, and  after  tbe  conversation  above 
mentioned,  testified  about  by  English,  Foote 
told  Crockett  the  circumstances  as  to  tbe 
purchase  of  the  brick,  and  Crockett  stated 
that  it  did  not  make  any  difference,  that 
he  had  the  brick  to  pay  for  anyhow,  and  it 
did  not  make  any  difference  who  be  paid. 
Foote  had  already  told  the  brick  company 
that,  unless  be  notified  them,  to  consider  the 
order  placed;  that,  if  Crockett  did  not  agree 
to  it,  he  would  notify  them  at  once;  and  so. 
after  his  conversation  with  Crockett,  he  did 
not  give  any  further  notice  to  tbe  brick  com- 
pany. Selx  was  an  employ^  In  the  office  of 
Golucke  &  Foote,  and  testified  that  he  heard 
the  conversation  between  Foote  and  Crock- 
ett, and  corroborated  Foote  and  Golucke  as 
to  what  they  said  in  that  conversation,  and. 
In  addition,  testified  that  It  was  generally 
understood  between  Crockett  and  these  par- 
ties that  he  was  to  pay  for  those  brick  from 
the  brick  company;  that  that  was  the  way 
he  (Seiz)  understood  It;  that  he  did  not 
know  how  Crockett  and  the  others  under- 
stood it;  and  that  he  thought  that  all  under- 
stood It  the  same  way.  Crockett  denied  that 
Golucke  &  Foote  had  any  authority,  further 
than  to  draw  the  plans,  and  see  that  the 
buildings  were  In  accordance  with  the  plans. 
Under  his  contract  with  Riden,  Riden  was 
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to  fntnlsh  the  material  and  the  labor.  Foote 
testliled.  among  other  things,  as  to  the  con- 
versation above  mentioned;  that  he  did  not 
remember  anything  said  about  the  brick,  ez- 
c^t  it  may  be  that  floote  might  have  told 
him  they  were  buying  them. from  the  Cliat- 
tahoochee  Brick  Company,  bat  he  never  in- 
timated to  him  (Crockett)  that  Crockett  was 
to  pay  for  them,  at  had  anything  to  do  with 
the  paying;  that  he  (Crockett)  did  not  re- 
member what  he  said  to  Foote,  and,  if 
Foote  ever  spoke  to  him  about  having  an  ac- 
count with  the  brick  company,  be  did  not 
know  anything  about  It;  that  Foote  never 
told  him  anything  about  It,  because  he 
(Crockett)  was  not  to  pay  anybody  bat  Rlden. 
E^ve■^  check  and  all  the  money  he  was  to 
pay  was  to  go  right  into  Riden's  hands,  and 
he  (Crockett)  had  no  authority  to  pay  the 
brick  company  or  anybody  else.  Because 
plaintiff  was  allowed  to  prove  by  English 
that  the  books  of  the  plaintifT,  which  were 
In  the  safe  of  the  comi>any  at  its  oi&ce  In 
Atlanta,  showed  the  account  sued  upon  to 
be  correct;  that  the  copy  attached  to  Its  dec- 
laration was  a  sworn  copy  from  the  books, 
and  that  he  knew  the  books  showed  tliat 
that  account  was  correct  Defendant  ob- 
jected to  this  evidence,  because  of  the  ab- 
sence of  the  bpoks,  and  that  they  were  the 
best  evidence  of  the  charge  of  the  account  to 
the  defendant  It  appeared  from  the  evi- 
dence of  this  witness  that  he  was  not  the 
bookkeeper  of  the  plaintiff,  and  that  the 
books  were  In  the  safe  of  the  plaintiff  at  Its 
office  in  the  city  of  Atlanta.  In  a  note  to 
this  ground  the  Judge  b^ow  states  that  this 
evidence  came  out  in  answer  to  defendant's 
question  about  books,  and  "then  objected 
to  afterwards,  which  will  be  fully  explained 
by  refa%nce  to  brief  of  evidence."  It  ai>- 
pears  from  the  brief  of  evidence  that  the  evi- 
dence as  to  what  the  books  showed  was  In 
response  to  the  question  on  cross-examina- 
tion, "Do  you  know  wliat  your  book  shows 
as  to  accounts  against  Mr.  Crockett?"  Be- 
cause the  court  allowed  the  plaintiff  to  prove 
1^  O.  W.  Foote  that  "he  held  some  other 
bills  that  be  wanted  to  take  care  of.  These 
smaller  people  wanted  their  money  most^ 
and  he  would  attend  to  them  first.  I  will 
state  to  you  that  all  his  bills  were  approved, 
and  usually  paid  right  there  in  the  office, 
bat  Mr.  Golncke  can  tell  you  more  about 
that  He  attended  to  the  office  work  inside. 
I  was  most  of  the  time  outside,  but  was  in 
part  of  the  day  in  the  office.  I  was  looking 
more  to  the  construction  of  the  buildings  for 
various  people  ontsldew  In  this  way  he 
recognized  oar  acts."  The  defendant  object- 
ed to  this  evldrace,  on  the  ground  that  the 
payment  of  other  bills,  under  those  circum- 
stances, was  irrelevant,  and  could  have  noth- 
ing to  do  with  the  case  on  trial.  In  connec- 
tion with  this  ground,  there  was  evidence 
that  the  bill  for  the  brick  in  question  was 
broogbt  into  the  office  of  Golucke  &  Foote, 
through  which  office  bills '  were  paid,  and 


the  attention  of  Crockett  was  called  to  this 
bill,  and  "he  (Crockett)  had  some  other  bills 
that  he  wanted  to  take  care  of;  the  smaller 
people  wanted  their  money  most,  and  he 
would  attend  to  them  first"  Because  the 
plaintiff  was  allowed  to  prove  by  O.  W. 
Foote  tliat  at  the  time  of  the  change  of  the 
contract  between  Biden  and  the  defendant, 
Crockett,  for  building  the  house  in  question, 
the  defendant,  Crockett  "must  have  been 
owing  not  less  than  9800  on  account  of  the 
work  done  by  Rlden,  and  I  think  more  for 
the  material  that  had  g<»e  into  the  build- 
ing." The  defendant  objected  thereto,  on 
the  ground  that  any  evidence  showing  the 
state  of  accounts  between  the  contractor, 
Riden,  and  the  defendant,  Crockett,  at  the 
time  Riden  gave  up  the  contract  for  build- 
ing the  house,  wiiis  ImmateriaL  Because, 
over  the  objection  of  def aidant  that  the  evi- 
dence was  irrelevant,  the  plaintiff  was  al- 
lowed to  prove  by  O.  W.  Foote,  that  there 
was  no  difference  whatever  between  the  con- 
tract with  Austin  &  Boylston  and  the  con- 
tract made  with  the  Chattahoochee  Brick 
Company,  the  evidence  before  them  intro- 
duced showing  that  this  contract  with  Aus- 
tin &  Boylston  was  one  made  by  Riden,  and 
ui>on  which  Crockett  was  garnished.  In 
connection  with  this  ground.  It  appears  that 
Biden  had  a  contract  with  Austin  &  Boyl- 
ston and  that  the  bill  of  Austin  &  Boylston 
was  paid  by  Crockett  after  the  garnishment 
was  put  upon  the  contractor.  As  to  this, 
Crockett  testffied  that  he  did  not  pay  the 
account  to  Austin  &  Boylston;  that  they 
garnished  him,  and  Rlden  could  not  get 
along  unless  he  got  the  money;  and  that  he 
(Crockett)  gave  Riden  a  check  for  $400,  and 
he  reckoned  Riden  paid  Austin  &  Boylston. 
It  appears  that  the  contract  betwe^i  Riden 
and  Austin  &  Boylston  was  for  lumber  for 
the  buildings,  and  Austin  &  Boylston  did 
not  require  the  material  to  be  charged  to 
Crockett,  but  it  was  charged  to  Rlden. 
Foote  testified,  among  other  things,  that  it 
was  understood  that  the  bills  would  be  ap- 
proved through  the  office  of  Oolucke  & 
Foote,  and,  ■wh&i  they  were,  Crockett  would 
settle  them.  Because  the  plaintiff  was  al- 
lowed to  prove  by  B.  C.  Selz  that  "it  was 
generally  understood  between  Mr.  Crock- 
ett and  these  parties  that  he  was  to  pay 
for  those  brick  from  the  Chattahoochee 
Brick  0)mpany.  That's  the  way  I  under- 
stood it  I.  don't  know  how  Mr.  Crockett 
and  the  others  understood  it  I  thought 
they  aU  understood  it  the  same  way."  The 
defendant's  objection  thereto  being  that 
what  was  understood  between  the  defend- 
ant and  these  other  parties  other  than 
the  Chattahoochee  Brick  Ciompany  was  ir- 
relevant and  immaterial.  Because  certain 
receipts  for  brick  delivered  to  the  building 
being  constructed  by  Riden,  the  contractor, 
referred  to  in  the  testimony  of  J.  W.  Bn- 
gUsh,  and  signed  by  parties  not  shown  t» 
have  been  in  any  way  connected  with  the 
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Hlefendaiit,  Crockett,  were  allowed  to  go  In 
evidence.  Dtfendont  objected  to  tbem  be- 
cause they  were  not  shown  to  have  been 
signed  by  any  person  connected  In  any  way 
with  the  defendant  Because  two  tickets, 
dated  April  16  and  21,  1891,  for  brick  deUT- 
ered,  each  signed  by  W.  E.  De  Groat,  on  the 
back  of  which  the  following  note  of  writ- 
ing was  indorsed,  were  allowed  in  eyidoice: 
"Th^  Crockett  Job  has  be&n  BtoppeA  for  want 
of  brick  since  yesterday  morning,  on  coma; 
of  Fair  and  Frasier.  I  wish  you  wonld  kind- 
ly send  me  some  at  once,  as  I  am  compelled 
to  get  the  stoty  up  to-morrow.  10,000  will 
finish  it  Yours,  respt.,  for  Crockett,  W.  B. 
De  Groat"  "I  wiU  need  4  M  more  brick  to 
finish  story.  Please  send  them  to  me  this 
a.  m.,  and  greatly  oblige,  yours,  W.  B.  De 
Groat"  The  defendant  objected  to  the  note 
or  writing  on  the  back  of  these  receipts,  be- 
cause there  was  no  evidence  to  show  that 
W.  B.  De  Groat -was  the  agent  of  the  de- 
foidant,  Crockett,  or  was  authorized  in  any 
way  to  act  for  him.  The-  evidence  shows 
that  De  Groat  was  the  workman  employed 
In  laying  brick  on  the  building.  The  signa- 
ture by  him  to  the  receipts  were  made  be- 
fore Riden  had  thrown  up  the  job.  Other  re- 
ceipts mentioned  above  were  signed  by  Go- 
lucke  &  Foote  or  by  Oolucke,  some  of  them  be- 
ing signed  by  De  Groat,  some  by  Rlden,  some 
by  "Breckwell,"  an'd  several  by  "J.  P.  Crock- 
ett' These  receipts  were  all  printed  on 
blanks,  and  the  blanks  filled  in  with  penclL 
Breckwell  or  Burchell  was  probably  some 
one  laying  brick  on  the  building.  Crockett 
never  really  signed  any  of  the  receipts;  did 
not  know  when  they  were  signed,  nor  by 
whom;  and  testified  that  none  of  them  were 
signed  by  his  authority.  Because  the  court 
repelled  the  evidence  of  the  defendant, 
James  P.  Crockett  as  to  what  passed  be- 
tween him  and  a  young  man  in  the  office, 
who  acted  in  the  name  of  the  Chattahoochee 
Brick  Company,  and  receipted  a  check  of  the 
defendant  to  the  Chattahoochee  Brick  Gom- 
Oompany  for  |16,  in  payment  for  two  thou- 
sand hard  brick  that  the  defendant  had 
bought  from  the  company  during  the  con- 
tract, and  for  which  the  defendant  had  gone 
to  the  office  and  called  for,  and  which  check 
was  afterwards  collected  by  the  Chattahoo- 
chee Brick  Company,  as  follows:  "I  told 
taim  I  wanted  to  settle  my  bill,  and  the 
looked  up  the  account  and  said  it  was 
-$16.00;  and  I  wrote  him  out  a  check  for  it, 
jind  he  took  it  and  he  said,  'We  have  been 
selling  some  brick  that  went  on  some  place 
of  yours;*  and  I  said,  'You  have?*  and  he 
said,  'Yes,'  and  I  said,  *I  don't  know  any- 
thing about  that;  I  reckon  it  was  all  right; 
It  was  done  by  contract;'  and  he  said,  'Mr. 
Parrott  said  Mr.  Foote  was  all  right,  and  to 
sell  him  all  he  wanted.' "  It  appears  that 
Crockett  had  ordered  2,000  hard  brick,  for 
which  the  check  for  $16  was  given,  for  some 
well  curbing.  Because  the  platntlfl;  was  al- 
lowed to  prove,  on  ci-oss-exaiulnatlon  of  the 


defendant  by  the  plaintiff,  that  H.  O.  H. 
Miller,  who  completed  the  bnildlng  after 
Riden,  the  contractor,  gave  up  bis  contract, 
was  not  a  building  contractor,  bnt  had  be«i 
a  butcher,  jailer,  an4  a  derk  in  a  grocery 
store.  The  defendant  objected  to  this  evi- 
dence, on  the  ground  that  it  was  immate- 
rial and  irrelevant 

Error  In  refusing  to  give  in  cliarge  the  fol- 
lowing written  requests  of  defendant:  "Tba 
plaintiff  is  not  entitled  to  recover  in  this 
case,  unless  the  evidence  shows  that  the  ma- 
terial claimed  to  have  been  furnished  the 
defendant  was  upon  his  contract  made  di- 
rectly by  himself  or  his  authorized  agents. 
(2)  If  it  appears  from  the  evidence  that  the 
alleged  contract  of  purchase  was  made  by 
an  agent  appointed  for  a  particular  purpose, 
and  that  this  act  of  purchase  was  not  with- 
in the  scope  of  that  purpose,  this  contract 
would  not  be  binding  upon  the  defendant 
unless  it  appears  from  the  evidence  that 
subsequently,  with  knowledge  of  all  the  ma- 
terial facta  as  to  the  acts  or  sayings  of  the 
alleged  agent  in  making  the  contract,  he 
adopted  these  acts  or  sayings.  (8)  In  this 
case,  before  yon  would  be  authorized  to  find 
an  adoption  or  ratification  of  these  acts 
of  the  claimed  agent  by  the  defendant,  you 
must  believe  from  the  evideoce  that  the  de- 
fendant was  fully  informed  of  all  the  facts 
connected  with  the  alleged  act  of  purchase. 
(4)  Before  there  can  be  an  adoption  of  the 
previous  acts  of  an  unauthorized  agent  there 
must  be  evidence  of  knowledge  on  the  part 
of  the  principal,  the  defendant,  in  this  case, 
of  all  the  material  facts  as  to  the  act  of  the 
agent.  If  the  material  facts  he  either  sup- 
pressed or  unknown  to  the  principal,  the  rati- 
fication is  invalid." 

Error  in  cliarging:  "Now,  if  yon  sliall  be- 
lieve from  the  evidence  that  M.  Foote,  by 
virtue  of  his  being  the  architect  and  super- 
visor of  the  buildings,  wait  to  the  Chatta- 
hoochee Brick  Company  to  purchase  these 
brick  in  the  name  of  Mr.  Riden,  and  that  the 
Chattahoochee  Brick  Company  refused  to 
credit  Mr.  Riden,  not  knowing  him,  but  as 
Mr.  Crockett  was  the  owner  of  the  property, 
they  would  be  willing  to  credit  Mr.  Crockett; 
and  then  Mr.  Foote  told  them  to  charge 
them  to  Mr.  Crockett,  unless  Mr.  Crockett 
refused  to  have  it  done;  that  he  would  In- 
form him,  and,  if  he  did  not  send  them  word 
that  Mr.  Crockett  had  refused  to  carry  out 
the  contract  that  he  had  made,— refused  to 
be  liable  for  it— then  they  might  deliver  the 
brick.  Now,  if  you  believe  from  the  evi- 
dence, that  Mr.  Foote,  before  the  delivery  of 
any  of  the  brick,  informed  Mr.  Crockett  of 
all  the  circumstances  that  occurred  between 
him  and  the  Chattahoochee  Brick  Company, 
and  Mr.  Crockett  assented  to  that,  and  the 
bricks  were  afterwards  delivered,  that  would 
make  Mr.  Crockett,  in  the  law,  the  original 
contractor;  that  he  contracted  the  debt  orig- 
inally himself;  that  that  credit  was  extend- 
ed to  him.    But  if,  on  the  other  hand,  you 
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do  not  bdlOTO  tber*  wm  a  statement  made 
ot  all  the  circametances  connected  with  it, 
of  the  manner  In  which  this  was  brought 
about,  to  Mr.  Onx&ett,  or  tliat  Mr.  Crockett 
did  not  assent  to  itt—did  not  assent  to  the 
arrangement  wliich  Mr.  Foote  had  made,— 
them,  of  course,  it  would  follow  that  he 
would  not  be  liable.  That  is  simply  a  ques- 
tion of  eridence  for  you  to  decide,  applying 
the  law  I  have  given  you  in  charge  to  the 
evidence."  Alleged  to  be  error  because 
without  evidence  to  authorize  it. 

EiTor  in  charging:  "Now,  there  is  a  rule 
that  the  Judge  may  give  to  the  jury  as  to 
how  they  shall  consider  and  treat  the  evi- 
dence. If  the  evidence  in  the  case  is  con- 
flicting, then  the  Jury  may  found  their  ver- 
dict on  what  they  believe  to  be  a  preponder- 
ance of  the  evidence.  By  the  'preponder- 
ance' is  meant  the  'greater  weight  of  the 
evidence';  hence,  if  the  evidence  is  both 
ways,— tliat  Mr.  Crockett  did  assent  to  this 
arrangement  on  the  one  side,  and  that  Mr. 
Crockett  did  not  assent  to  this  arrangement 
on  the  other  side,— why  then  you  are  to  come 
to  your  conclusion  from  the  greater  weight  of 
the  evidence,  provided  you  cannot  reconcile 
the  evidoice  so  as  to  make  it  all  speak  one 
way.  It  is  the  duty  of  the  Jury  to  reconcile 
the  evidence,  if  they  can,  so  as  to  make  it 
all  speak  one  way;  but,  if  they  cannot  recon- 
cile it.  then  the  law  allows  them  to  find,  as  I 
have  stated  to  yon,  upon  the  preponderance 
or  greater  weight  of  the  evidence."  Alleged 
to  be  error  because  it  limits  the  rule  as  to 
the  greater  weight  of  the  evidence  to  a  case 
where  the  evidence  is  confiicthtg  on  a  par- 
ticular point  Also  because  it  confines  the 
application  of  the  rule  to  a  particular  por- 
tion of  the  testtmony,- that  as  to  the  assent 
of  Crockett  to  an  arrangement  made  by  an- 
other witness  in  the  case  on  the  other  side, 
thereby  intimating  tliat  there  was  a  conflict 
of  evldoice  on  this  question,  and  the  find- 
ing of  the  Jury  should  be  as  they  should  de- 
termine this  anestlon. 

Candle  A  niomson,  for  plaintiff  In  emnr. 
John  S.  Candler,  for  defendant  in  error. 

PER  CURIAM.     Judgment  afi9rmed. 


SMITH  V.  8TATB. 
(Supreme  Court  of  Georgia.     Dee.  21,  1894.) 

LaRCBXT — ^EvtDENCB. 

The  charge  bring  simple  larceny,  the  ev- 
idence of  guilt  not  being  satisfactory,  and  there 
being  no  proof  whatever  as  to  valuer  a  new  trial 
is  ordered. 
(Syllabus  by  the  C!onrt) 

Error  from  dty  court  of  Floyd;  W.  T.  Tom- 
bull,  Judge. 

John  Smith  was  convicted,  of  larceny,  and 
brings  OTor.     Reversed. 

The  following  is  the  official  report: 

Smith  was  charged  with  the  larceny  of  dx 
poplar  saw   logs  belonging  to  the  Harris- 


Hartshorn  Lumbar  (3ompaiiy.  He  was  found 
guilty,  and,  his  motion  for  new  trial  being 
overruled,  excepted.  The  motion  was  upon 
the  grounds  that  the  verdict  was  contrary  to 
the  evidence,  without  evidence  to  support  it, 
decidedly  and  strongly  against  the  weight  of 
the  evidence,  and  contrary  to  law  and  the- 
prlnclples  of  Justice. 

The  evidence  of  the  state  was  to  the  fol- 
lowing effect:  Some  time  prior  to  the  17th 
of  June,  1893,  Hartsbwn  discovered  at 
Gamp's  sawmill,  in  Rome,  Ga.,  a  raft  of  logs 
claimed  by  defendant.  In  the  raft  he  found 
six  poplar  logs  which  had  the  brand  of  the 
Harris-Hartshorn  Lumber  (Company,  whicb< 
company  began  business  before  August,  1892. 
Several  other  logs  appeared  to  have  had  a 
brand,  but  it  could  not  be  recognized..  It 
seemed  as  though  the  brand  had  been  oblit- 
erated by  blows  from  something  like  an  axe. 
Hartshorn  had  a  brand-new  hammer  made 
and  sent  up  to  Murray  county,  where  logs 
were  being  cut  by  the  company.  When  trees 
were  cut  in  Murray  and  other  counties,  they 
were  sent  down  to  Hartshorn,  and  sawed  up- 
into  lumber.  None  of  the  logs  were  cut  in 
Floyd  county.  The  six  logs  which  Hartshorn 
took  from  Smith's  raft  had  been  cut  In  Mur- 
ray county,  and  not  in  Floyd.  The  logs  were- 
branded  with  a  hammer  made  for  the  com- 
pany with  a  special  brand.  Hartshorn  rec- 
ognized the  brand  as  soon  as  he  saw  the 
logs.  Some  were  under  the  water,  and  h» 
could  not  see  them.  Logs  were  cut,  and  then 
drifted  out  into  the  river.  Hartshorn  called 
Printup,  Brown,  and  others  to  look  at  the 
logs  in  defendant's  raft  at  Camp's  milL 
Hartshorn  had  talked  with  defendant  about 
the  logs  before  Hartshorn  took  them,  and 
defendant  claimed  they  were  his  logs.  De- 
fendant seemed  somewhat  excited.  Some 
time  before  this,  Hartshorn  had  employed  de- 
fendant to  raft  some  logs  for  the  Harris- 
Hartshorn  Company,  and  knows  defendant 
was  familiar  with  the  brand  of  the  company. 
Printup  and  Brown  testified  corroborating 
Hartshorn  as  to  the  brands  being  those  of 
the  Harris-Hartshorn  CJompany,  and  as  to  ap- 
pearances indicating  that  an  elfort  had  been 
made  to  obliterate  some  of  the  brands.  The 
sawyer  of  the  Harris-Hartshorn  Company 
saw  the  raft  of  logs  in  question,  and  identi- 
fied six  of  the  logs  as  belonging  to  the  Har- 
ris-Hartshorn Lumber  Company.  They  had' 
the  brands  of  the  company  on  the  end.  He 
could  not  identify  any  more,  but  knows  that 
all  the  logs  belonged  to  the  company.  They 
were  poplar  logs.  Some  were  under  the  wa- 
ter, and  he  could  not  see  the  ends.  Camp  tes- 
tified: He  is  the  owner  of  the  sawmill.  He 
saw  the  brand  on  the  end  of  one  of  the  logs, 
which  was  the  brand  of  the  Harris- Hartshorn 
Company.  He  could  only  identify  one  of  the 
logs  as  belonging  to  the  company.  Defend- 
ant had  brought  witness  a  raft  of  12  logs  in 
April,  1893.  When  witness  saw  this  log  witb 
the  brand  on  it,  he  told  defendant  the  logs  be- 
longed to  the  Harris-Hartshorn  0>mpany^ 
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and  refused  to  bny  them.  Defendant  dalm- 
«d  the  logs.  Witness  saw  only  one  log  the 
day  Hartshora  came  to  blm  and  dalmed 
the  logrs,  as  they  were  under  the  water,  but, 
as  the  water  receded,  he  saw  others,  and 
saw  the  same  brand  on  them.  It  farther  ap- 
peared that  some  time  In  the  spring  of  1893 
defendant  told  one  Blggers  he  would  give 
blm  five  cents  apiece  for  any  logs  he  might 
catch  in  the  river  that  were  not  marked. 

For  the  defendant  the  evidence  was  to  the 
following  effect:  One  Morrison  bought  18 
logs  for  defendant  from  Joe  Harris  in  the 
spring  of  1893,  and  6  from  Green  Bntler. 
Defendant  had  4  logs  on  Armuchee  creek. 
One  of  the  18  logs  bought  of  Harris  was  not 
used.  This  left  20  logs,  which  Morrison 
rafted  In  May,  1893,  and  brought  down  to 
Camp's  mill  for  defendant  Morrison  did  not 
see  any  brands  on  any  of  those  logs.  De- 
fendant had  notified  him  that  he  had  some 
logs  up  Armuchee  creek,  and  to  look  out  for 
them  In  time  of  freshets.  Morrison  let  de- 
fendant have  a  boat  to  go  up  Armuchee 
creek  and  get  more  logs.  The  logs  which 
Morrison  bought  of  Harris  came  off  of  Har- 
ris' place,  and  were  carried  up  the  creek  in 
AprlL  They  lay  on  the  bank  fOr  some  time. 
Those  logs  were  poplar  and  gum.  In  the 
spring  of  1893  defendant  had  three  logs  lodg- 
ed on  Armuchee  creekagalnst  thefarm  of  tme 
Staten,  and  Staten  saw  defendant  go  after 
them.  In  the  UMet  part  of  1892  defendant 
had  about  three  logs  on  Armuchee  creek,  and 
tried  to  hire  one  Belman  to  bring  them  down. 
One  Smith  helped  push  out  two  or  three  of 
these  logs  ftom  the  bank,  and  start  them 
down,  in  the  last  part  of  1893.  Defendant 
stated  that  be  was  not  guilty  of  stealing  any 
logs  from  the  Harrls-Hartshom  Company; 
that  he  did  not  see  any  brands  on  any  logs 
which  were  bought  for  blm  by  Morrison; 
that  all  the  logs  in  that  raft  were  his  logs; 
that  Morrison  bought  18  for  him  from  Har- 
ris, 1  of  whkdi  was  too  short  and  only  17 
were  put  in  the  raft;  bought  5  from  Green 
Butler,  and  the  other  4  defendant  owned. 

Max  Meyer hardt  and  Geo.  A.  H.  Harris,  for 
plaintiff  in  error.  W.  J.  Ntmnally,  Sol.  Gen., 
for  the  State. 

PER  CURIAM.    Judgment  reversed. 


WHITNEY  V.  GIBSON  et  aL 

(Supreme  Court  of  Georgia.     Dec.  21,  1894.) 

CoNtLicTixe  EviDBNCs— Nev  Trial. 

The  evidence  was  conflictinK,  but  that 
introduced  for  the  defendants  was  sufficient  to 
sustain  the  verdict.  There  was  no  material  er- 
ror of  law,  and  the  newly-discovered  evidence, 
in  view  of  the  counter  showing,  would  not  prob- 
ably change  the  result  This  court  will  not, 
therefore,  overrule  the  discretion  of  the  presid- 
ing Indge,  who  was  satisfied  with  the  verdict, 
in  refnsinK  a  new  trial. 

(Syllabus  by  the  Court) 


Brror  from  superior  ooart,  Newton  county; 
K.  H.  Clark,  Judge. 

Action  by  S.  N.  Wblta^  acalnst  William 
li.  Gibson  and  others.  Verdict  for  defend- 
ants, and  plaintiff  brings  error.     Affirmed. 

The  following  is  the  official  report: 

Whitney,  as  transferee  of  Kelly  Bros.  A 
Porter,  sued  W.  L.  Gibson  and  R.  0.  Pat- 
rick,  agent  for  his  wife,  upon  an  aoooont, 
the  tmlance  due  being  claimed  to  be  9883.48. 
Upon  the  account  there  was  a  credit  for  saw- 
ing of  f 273.20.  Defendants  pleaded  "not  in- 
debted"; that  the  matters  charged  on  the 
account  were  taken  up  and  bought  by  them 
in  payment  of  money  due  them  by  KtUy 
Bros.  &  Porter  for  sawing  lumber  for  Kelly 
Bros.  &  Porter,  and  the  account  was  thus 
fully  paid  off  before  the  same  was  trans- 
ferred to  plaintiff;  and  that  Kdly  Bros,  ft 
Porter  were  indebted  to  them  when  the  ac- 
count was  transferred,  and  are  still  so  indebt- 
ed, 1354.55  for  sawing  lumber.  There  was 
a  VM^ct  for  the  d^endants,  and,  plaintiff's 
motion  for  a  new  trial  being  overroled,  he 
excepted. 

The  motion  contained  the  goieral  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.  Also,  because  the  verdict  was 
contrary  to  a  certain  portion  of  the  charge 
specified.  Because  the  court  erred  in  char- 
ging that.  If  the  jury  believed  from  the  testi- 
mony that  Kirkpatrlck,  the  assistant  book- 
keeper of  Kelly  Bros,  ft  Vortet,  paid  the 
amount  which  is  credited  upon  the  accoont 
(for  sawing)  out  of  the  money  that  Kelly 
Bros,  ft  Porter  owed  him  as  bookkeeper,  that 
fact  would  be  a  circumstance  going  to  charge 
notice  to  Porter,  the  surviving  partner,  of  the 
existence  of  the  defendants'  account  against 
Kelly  Bros.  &  Porter.  Alleged  to  be  error, 
because  the  evidence  did  not  authorize  this 
charge^  Because  the  court  failed  to  charge 
that,  if  Kirkpa trick  had  money  on  deposit 
with  Kelly  Bros.  &  Porter,  and  took  that 
money  at  the  suggestion  of  defendants,  and 
paid  it  on  defendants'  account,  that  would 
not  have  been  notice  to  Porter,  the  surviving 
partner.  In  connection  with  this  ground  and 
the  ground  last  above,  the  evidence  showed 
that  KeUy  Bro&  ft  Porter  and  W.  A.  KeUy  & 
Bro.  were  two  distinct  firms,  the  former  own- 
ing no  land,  and  being  engaged  exduidvdy 
in  merchandising,  and  the  latter  owning,  in 
addition  to  their  merchandise  business,  some 
land  on  which  the  sawmill  of  defendants 
was  located.  There  was  evidence  for  plain- 
tiff that  defendants  never  sawed  any  lumber 
for  the  former  firm,  for  it  had  no  uae  for 
lumber,  but  that  the  latter  firm  had  erected 
on  its  land  several  houses;  that  defendants 
traded  with  Kelly  Bros.  &  Porter,  and  what 
they  got  was  charged  to  them  (defendants), 
but  not  on  any  sawmill  account;  and  that 
Kdly,  one  of  the  firm  of  Kelly  Bros,  ft  Por- 
ter, is  dead.  Kirkpatrick  testified  for  plain- 
tiff, among  other  things,  tliat  the  amount 
credited  on  the  account  for  sawing  was  for 
sawing  done  by  defendants  for  him  on  his 
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land,  after  they  had  done  the  sawing  for 
Kelly  &  Bra;  and  that  Kdly  Broa  &  Foi^ 
ter  paid  the  amount  to  defendants  oat  of 
their  store  for  him.  Def«idants  contended 
that  they  were  entitled  to  a  farther  credit  for 
sawing  lumber,  and  introdaced  their  book  of 
original  oitrles,  showing  the  account  for 
sawing  charged  to  Kelly  Bros.  &  Porter. 
Oibson,  one  <^  defendants,  testified,  among 
other  things,  that  he  bought  a  good  many  of 
the  goods  from  Porter,  and  told  him  to 
charge  them  to  Oibson  &  Patrick  sawmill  ao- 
oonnt  Patrick  testified  that  he  bought  a 
good  many  of  the  articles  from  Porter,  and 
bad  them  charged  to  Oibson  &  Patrick,  but 
did  not  say  anything  to  Porter  about  any 
sawmill  account.  In  rebuttal.  Porter  testi- 
fied that  he  was  not  Interested  In  the  saw- 
mill, and  bad  no  recollection  whatever  of 
Oibson  telling  him  to  chargf  any  of  the  goods 
to  defradants'  sawmiU  account,  for  they  had 
none  that  he  knew  anything  about  One 
Sheppard  also  testified  for  plaintltC  that  he 
called  on  Oibson  to  settle  the  account  now  in 
suit,  and  Oibson  told  him  defendants  owed 
the  account  to  Kelly  Bros.  &  Porter,  but,  the 
defendants  had  a  sawmill  account  against 
Kelly  ft  Bro.  that  he  wanted  to  work  In  in 
some  way  if  he  could,  and  for  witness  to  see 
if  he  could  not  work  It  in  in  a  settlement  for 
them.  This  was  soon  after  the  failore  of  the 
firm  of  Kelly  Bros.  &  Porter.  Oibson  gave  a 
dliferent  rerslon  of  this  matter,  claiming  that 
he  told  Sheppard  that  Kelly  Bros.  &  Porter 
owed  defendants  a  bill  for  sawing  lumber 
which  paid  olT  this  acooont.  Other  grounds 
of  the  motion  for  new  trial  were  because  of 
newly-dlsoorered  testimony.  In  support  of 
these  gronnds  plaintiff  produced  the  affidavit 
of  Sheppard  that,  after  the  verdict,  Oibson 
t<dd  bim  that  he  (Gibson)  had  changed  the 
book  of  original  entries  of  defendants,  after 
the  suit  was  brought,  from  W.  A.  Kelly  & 
Bra.  to  Kelly  Bros.  &  Porter.  Also  the  affi- 
davit of  Klrlq>atriek  that  Gibson  came  to  him 
after  the  suit  was  brought,  and  asked  him, 
as  assistant  bookkeeper  of  Kelly  Bros.  St 
Porter,  to  credit  the  books  of  Kelly  Bro&  & 
Porter,  and  give  him  (Oibson)  a  receipt  in 
full  of  the  account  sued  on.  Also  affidavits 
as  to  the  ignorance  of  plaintiff  and  his  coun- 
sel of  the  facts  in  the  above  affidavits  until 
after  the  trial,  and  their  diligence  in  pre- 
paring for  triaL  By  way  of  counter  show- 
ing defendants  produced  the  affidavit  of  Gib- 
son that  he  did  ask  Kirkpatrick  to  receipt 
him  against  the  accoont,  but  it  was  before 
the  sou  was  brought,  though  after  suit  had 
beoi  threatened;  that  the  reason  he  did  so 
waa  that  in  the  winter  before  Kdly  Bros.  A 
Porter  failed  he  called  on  them-  for  a  settle- 
ment, and  W.  A.  Kelly,  the  leading  and  man- 
Aging  partner,  told  Kirkpatrick,  the  book- 
keeper, to  mark  the  account  now  sued  on  set- 
tled In  full  <m  the  books  of  Kelly  Bros.  & 
Porter,  and  deptmenf  thought  the  bookkeeper 
did  so,  and  that  business  was  settled,  so  far 
■as  said  aoconnt  was  cimcerned,  and  knew  no 


better  till  after  the  ftdlore  of  Kelly  Bros.  & 
Porter,  when  he  was  asked  to  pay  the  ac- 
count; that  he  then  ascertained  that  Kirk- 
patrick had  neglected  to  settle  that  account 
on  the  books,  and  then  it  was  he  reminded 
Kirkpatrick  of  what  Kelly  bad  instructed 
him  to  do,  and  of  his  neglect,  and  asked  him 
if  he  still  could  not  do  so,  and  give  deponent 
a  receipt  against  the  account,  which  Kirk- 
patrick refused,  saying  the  boolcs  had  gone 
Into  the  hands  of  Whitney;  that  no  such 
conversation  occurred  with  Sheppard  as  stat- 
ed in  Sheppard'a  affidavit,  and  that  he  had 
had  only  one  conversation  with  Sheppard 
since  the  case  was  tried,  which  was  in  the 
presence  of  deponent's  counsel  and  others, 
and  nothing  was  said  which  could  be  con- 
strued to  mean  any  such  thing.  The  plain- 
tiff objected  to  the  reception  of  so  much  of 
the  affidavit  of  Gibson  as  referred  to  any  of 
the  declarations  made  by  Kelly.  The  objec- 
tion was  overruled,  and  to  this  ruling  also 
plaintiff  excepted.  The  bill  of  exceptions 
does  not  state  what  was  the  objection  made. 
Defendants  also  produced  the  affidavit  of  R. 
C.  Patrick  that  some  time  In  the  fall  of  the 
failure  of  Kelly  Bros.  &  Porter  he  and  Oib- 
son called  («  that  firm  for  a  settlement  of 
the  sawmill  account,  and  upon  nmning  up 
the  accounts  it  was  seen  that  Kelly  Bros.  & 
Porter  owed  Oibson  &  Patrick  for  sawing 
lumber  for  themselves  and  Kirkpatrick  a 
little  more  than  Oibson  &  Patrick  owed 
said  firm;  that  Kelly  instructed  Kirkpatrick 
to  settle  the  books,  and  at  the  same  time 
insti-uctcd  him  to  credit  the  account  with 
the  lumber  sawed  for  Kirkpatrick,  which  ht 
did,  but  did  not  settle  the  balance  of  the 
account;  and  that  deponent  did  not  know, 
till  long  after  the  failure,  that  the  books 
were  still  open.  Plaintiff  objected  to  the  re- 
c^tlon  of  this  affidavit,  on  the  ground  that 
deponent  was  acting  as  the  agent  of  his  wife, 
one  of  defendants,  and  was  therefore  incom- 
petent to  swear  to  any  declarations  made  by 
Kelly  In  referoice  to  settlement  of  the  ac- 
count, Kelly  being  dead;  and  further  be- 
cause the  affidavit  was  not  in  rebuttal  of 
plalntifTs  affidavit  The  objection  was  over- 
ruled, and  to  this  also  plaintiff  excepted.  De- 
fendants also  produced  the  affidavit  of  W. 
T.  Patrick  that  he  heard  W.  A.  Kelly  tell 
Oibson  that  the  account  now  sued  on  had 
been  paid,  and  not  to  pay  it  again,  and  that 
he  (Kelly)  would  see  to  it  that  defendants 
should  not  pay  it  again;  that  this  conversa- 
tion occurred  long  after  the  failure  of  Kelly 
Bros.  &  Porter;  and  Kelly  further  said  that 
the  books  were  not  then  In  his  control,  but  he 
would  get  them  soon,  and  straighten  them 
up,  and  mark  the  account  settled  <m  the 
books.  To  the  receptI<Mi  of  this  affidavit 
plaintiff  objected,  on  the  ground  that  de- 
ponent had  been  rejected  as  an  Incompetent 
witness  on  the  trial,  because  be  swore  that 
he  was  acting  as  the  agent  of  defendant  in 
making  the  original  contract  for  sawing  this 
lumber  with  W.  A.  Kelly,  one  of  the  firm  of 
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Kelly  Bros.  A:  Porter,  Kelly  being  dead,  and 
Patrick  was  therefore  Incompetent  to  make 
this  affidavit  Fortlier,  because  the  affidavit 
related  solely  to  the  sayings  of  Kelly  In  re- 
gard to  the  payment  of  this  account,  long  be- 
fore suit  was  brought,  and  was  therefore  not 
In  rebuttal  of  plaintiff's  affidavits.  This  ob- 
jection was  overruled,  and  to  this  also  plain- 
tiff ^cepted. 

T.  Spearman  and  E.  F.  Edwards,  for  plain- 
tiff In  error.  J.  F.  Rogers  and  L.  Ij.  Middle- 
brook,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 


ATLANTA  ST.  R.  CO.  v.  WALKER. 

(Supreme  Court  of  Georgia.     Oct  30,  1803.) 
Res  Gbstab  —  Nbouobnoe  not  Dsolaksd  ov  — 
0P1NI02I  Etioencb  —  Fermansnct  of  Ikjvkies 
— Rdlb  or  Road— Violation —EvFBCT  as  Cox- 

TBIBUTOBT  NEOUOBHCB. 

1.  Evidence  tending  to  show  acta  of  negli- 
gence not  declared  upon  is  admiisible  as  a  part 
of  the  res  gestae  of  the  occurrence  under  inresti- 
gation,  to  explain  the  conduct  of  the  parties  en- 
gaged in  it  Being  admitted,  the  court  should 
charge  the  jury  that  any  negligence  shown  by 
this  evidence  cannot  l>e  considered  as  a  direct 
and  substantive  basis  of  recovery;  but  it  miglit 
be  misleading  to  instruct  them,  in  general 
terms,  that  they  would  "have  no  right  to  find 
anything  against  defendant  l>ecauBe  of  the 
same. 

2.  It  is  not  competent  for  a  party  who,  as 
a  witness,  testifies  to  his  feelings,  pains,  and 
symptoms,  to  state  his  opinion  that  the  injuries 
which  caused  the  same  are  permanent  Nor  is 
it  since  the  change  in  the  law  allowing  par- 
ties to  testify  in  their  own  behalf,  competent 
for  a  plaintiff  suing  for  physical  injuries  to 
prove  by  his  wife  that  subsequently  to  their 
infliction  he  frequently  complained  to  her  of 
pains  and  hurts  resulting  therefrom,  and  stated 
that  he  suffered  a  great  deal. 

3.  "The  rule  of  the  road,"  in  this  state  re- 
quires travelers  with  vehicles,  when  meeting, 
to  each  turn  to  the  right  One  may,  from  mo- 
tives of  courtesy,  or  for  other  reasons,  waive 
his  right  to  have  another  observe  this  rule,  but 
is  not  bound  to  do  so.  The  fact  that  one  does 
waive  this  right  and  in  so  doing  drives  into  a 
dangerous  place  in  the  highway,  and  is  thereby 
injured,  affords  no  excuse  to  a  wrongdoer  who 
caused  the  dangerous  place  to  exist  and  will 
not  prevent  a  recovery  against  the  wrongdoer 
by  the  person  so  injured,  if  free  from  negligence, 
and  otherwise  entitled  to. recover. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Fulton  county; 
Marshall  J.  Clarke,  Judge. 

Action  by  Jim  Walker  against  the  Atlanta 
Street-Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

N.  J,  &  T.  A.  Hammond,  for  plaintiff  In 
error.  F.  R.  &  J.  Q.  Walker,  for  defendant 
In  error. 

BLECKLET,  O.  X  1.  The  negligence  al- 
leged in  the  declaration  against  the  defend- 
ant the  street-railroad  company,  was  in  not 
properly  paving  and  keeping  in  repair  the 
Interior  portions  of  Its  street-railroad  track; 


in  allowing  and  permitting  great  rats  and 
holes  therein,  near  the  Iron  railings  thereof; 
and  in  maintaining  and  allowing  the  said 
Iron  railing  greatly  above  the  adjoining  in- 
terior of  said  track,  whereby  the  rear  wheels 
of  plalntifTs  dray  were  thrown  around,  and 
be  greatly  injured  and  damaged.  The  court 
admitted  evidence,  the  plaintiff  himself  be- 
ing the  witness,  tliat  "the  street-car  man 
was  whipping  the  horses,  and  coming  push- 
ing me;  coming  across  that  place,  one  of  the 
hind  wheels  crossing  from  the  left-hand 
side,"  etc.  This  testimony  was  objected  to 
because  there  was  no  pleading  to  warrant 
it  In  admitting  it  the  court  stated  to  the 
Jury  that  It  was  not  admitted  as  a  basis  for 
recovery  by  the  plaintiff  against  the  defend- 
ant bat  as  explanatory  of  the  circumstances 
under  which  the  Injnry  occurred.  In  this 
there  was  no  error.  Whethw  whipping  the 
horses  was  or  was  not  negligence,  It  was  a 
part  of  the  res  gestae  of  the  occurrence  un- 
der investigation,  and  was  relevant  to  ez- 
plain  the  conduct  of  those  engaged  In  it 
Nor  was  there  any  error  in  declining  to 
charge,  as  requested,  that  "the  Jury  liATe 
no  right  to  And  anything  against  the  dtf  end- 
ant  because  of  the  running  or  movement  of 
cars,  there  being  no  allegation  that  their 
running  was  In  any  way  wrong."  The  court 
sufficiently  guarded  the  Jury  against  treat- 
ing the  manner  of  running  the  cars  as  a 
direct  and  substantive  basis  of  recovery,  and 
this  was  enough.  Had  the  charge  been 
given  in  the  terms  requested,  the  Jury  may 
have  understood  that  In  making  up  their 
verdict  they  had  no  right  to  consider  the 
conduct  of  the  driver  of  the  car,  even  as 
explanatory  of  the  plaintiff's  conduct  on  the 
occasion.  It  Is  not  necessary  to  allege  the 
whole  environment  and  res  gestae  of  the 
transaction.  In  order  to  admit  evidence  of 
the  same,  or  to  authorize  the  Jury  to  consider 
and  give  proper  weight  to  each  relevant 
fact  and  circumstance.  When  negligence, 
which,  together  with  the  Injuries  sustained 
from  it  constitutes  a  cause  of  action,  is 
properly  alleged,  acts  of  defendant  or  In- 
deed of  any  one  else,  which  tend  to  show 
why  and  how  such  negligence  produced  In- 
Jury  to  the  plaintiff,  may  be  presented  to  the 
Jury.  It  often  happens  that  one  set  of  acts. 
In  themselves  lawful  and  right  contribute 
materially  to  the  production  of  injury  by  an- 
other set  of  acts,  in  themselves  negligent  or 
wrongful. 

2.  The  plaintiff,  testifying  as  a  witness  In 
his  own  behalf,  after  stating  tliat  he  liad 
suffered  pain  ever  since  the  injury,  and  was 
still  suffering;  that  he  could  not  lift  as  well 
as  he  did;  -and  that  in  lifting  anything 
heavy,  he  suffered  at  night  from  it;  that  be 
suffered  more  in  cloudy  than  in  fair  weather: 
that  there  was  pain  In  his  ankle;  his  leg 
bone  ached;  and  that  his  back  hurt  him 
every  time  he  lifted  any  little  thing,— was 
allowed  to  give  his  opinion  that  he  would 
fed  the  Injury  as  long  as  be  lived;  that  bis- 


Digitized  by  VjOOQIC 


Oa.) 


ATLANTA  ST.  E.  CO.  V.  WALKER. 


49 


pain  and  snffering  would  be  permanent 
The  view  of  the  conrt  was  that,  as  the 
question  of  permanency  was  one  of  opinion, 
the  plaintiff,  although  no  expert,  was  com- 
petent to  give  an  opinion  In  connection  with 
hU  reasons  for  It  In  this,  we  think,  the 
conrt  was  mistaken.  Whether  the  Injuries 
and  their  effects  were  permanent  or  tempo- 
rary was  certainly  matter  of  opinion;  but 
the  Jury,  in  so  far  as  they  were  unaided  by 
expert  evidence,  should  have  been  allowed 
to  form  their  own  opinion,  not  from  that  of 
nonexperts,  but  from  the  facts  as  proved  by 
the  witnesses.  The  plaintiff  was  competent 
to  testify  to  his  feelings,  pain,  and  symp- 
toms, as  well  as  to  all  the  characteristics  of 
the  Injnry,  external  and  Internal.  This  was 
the  limit  vt  his  competency,  and  any  opinion 
legitimately  arising  out  of  the  facts  could 
be  more  safely  formed  by  the  Jury  than  by 
him.  Scarcely  anything  is  less  reliable  than 
a  sick  plaintifTs  opinion  of  his  own  case, 
when  he  is  in  pursuit  of  damages.  True, 
the  Code,  In  section  3867,  declares  that 
"where  the  question  nnder  examination  and 
to  be  decided  by  the  Jury,  is  one  of  opinion, 
any  witness  may  swear  to  his  opinion  or  be- 
lief, giving  his  reasons  therefor."  The 
class  of  questions  here  referred  to  must  be 
such  as  lie  within  the  range  of  common 
opinion,  although  they  may  be  somewhat 
within  the  province  of  scientiflc  opinion, 
also.  A  fair  lUnstratlon  would  be  the  ques- 
tion of  sanity  or  Insanity.  Any  witness  may 
give  his  opinion  upon  such  questions,  after 
stating  the  facts  on  which  it  is  founded. 
But  suppose  the  question  were  whether,  in 
a  given  case,  insanity  was  permanent  or 
temporary.  This  would  be  a  question  for 
scioitlflc  experts;  and  no  conrt  would  think 
of  taking  the  opinion  of  an  ordinary  witness 
upon  it  with  or  without  the  facts  on  which 
the  opinion  was  founded.  Such  a  witness 
wonld  be  competent  upon  stating  the  facts, 
to  testify  to  his  belief  of  the  sickness  or 
health  of  any  one,  or  that  he  suffered  i>ain. 
But  this  is  a  very  different  matter-  from  tak- 
ing bis  opinion  upon  the  question  of  when 
and  how  sickness  would  terminate,  or 
whether  a  state  of  pain  would  be  temporary 
or  permanent  Nonexpert  opinion  might  be 
relied  on  to  take  the  step  from  observed 
facts  to  a  present  state  or  condition,  but  to 
pass  upon  these  same  facts,  the  present 
state  and  condition  Included,  to  a  probable 
future  state  and  condition,  might  be  within 
tbe  competency  of  expert  opinion  only.  We 
think  this  is  so,  in  such  a  case  as  tbe  pres- 
ent more  especially,  where  a  part  of  the 
facts  are  not  objective,  but  wholly  subjec- 
tire,  consisting  of  tbe  feelings  and  sensa- 
tl<His  of  the  witness  himself,  and  being  ac- 
CflMlble  to  no  other  witness.  How  conld 
siKdi  testimony  be  answered?  How  could 
tbe  opinion  of  this  nonexpert  be  met  by  a 
caoUeOBg  opinion  of  another  witness  of  Ills 
own  class?  Mo  otiier  witness  could  possibly 
know  what  his  sufferings  are  or  have  been, 
T.2ls.x.nc.l — i 


so  as  to  make  them  a  basis  of  belief  or  aon- 
belief  as  to  their  permanent  character,  or  as 
to  whether  they  would  be  only  temporary. 
Tbe  Code  surely  does  not  Intend  that  in- 
ternal facts— facts  of  mere  individual  con- 
sciousness—shall be  used  as  a  basis  of  the 
opinion  which  it  contemplates  as  being  ad- 
missible In  evidence,  where  the  question  Is 
one  of  opinion.  Both  for  this  reason,  and 
because  the  question  on  which  the  witness 
in  this  case  was  permitted  to  give  his  opin- 
ion was  a  scientific  question,  we  think  the 
evidence  should  have  been  excluded.  Tbe 
plaintiff's  wife  was  permitted  to  testify  to 
his  complaints  made  in  her  hearing.  She 
said  he  complained  of  his  side  a  great  deal, 
and,  being  told  to  state  all  of  his  complaints, 
she  said  his  head  hurt  him,  and  his  side 
and  his  leg;  he  suffered  a  great  deal.  Such 
evidence  as  this,  by  a  witness  other  than 
the  wife  of  a  i)arty,  was  competent  and  ad- 
missible, so  long  as  the  law  excluded  parties 
from  being  witnesses  In  their  own  behalf; 
but  now  that  they  are,  by  statute,  competent 
to  testify,  and  where,  as  In  this  case,  the 
testimony  Is  heard  from  the  plaintiff  him- 
self, who  knew  the  facts  of  pain  and  suffer- 
ing, his  wife,  whose  knowledge  of  them  was 
derived  from  hearsay,  was  not  competent  to 
prove  complaints  which  were  no  part  of  the 
res. gestae  of  the  injury.  The  ground  on 
which  such  evidence  was  formerly  deemed 
competent  was  the  ground  of  necessity. 
That  necessity  no  longer  exists.  The  higher 
and  better  evidence  is  that  of  the  person 
who  has  actual  knowledge  of  the  truth  of 
the  pains  and  other  feelings  to  which  the 
complaints  relate.  This  view  is  taken  by 
the  court  of  appeals  of  New  York  In  the 
case  of  Roche  v.  Railroad  Co.,  105  N.  Y.  204, 
11  N.  B.  630.  The  reasoning  of  that  cnse  Is 
entirely  satisfactory,  and  applies  as  forcibly 
in  Georgia  as  It  does  in  New  York.  Indeed, 
before  parties  were  made  competent  wit- 
nesses, the  wife  of  tbe  plaintiff  could  not 
be  heard  to  testify  at  all  in  favor  of  her 
husband.  The  same  statute  which  rendered 
her  competent  to  testify  for  him  rendered 
him  competent  to  testify  for  himself.  Code, 
I  3864.  From  the  two  errors  in  admitting 
evidence  which  we  have  discovered  and  dis- 
cussed, a  new  trial  results. 

8.  We  wholly  disagree  with  the  counsel 
for  the  railroad  company  as  to  the  effect  of 
the  plaintifTs  deviation  from  "the  rule  of  the 
road."  That  rule  exists  for  the  benefit  of 
travelers,  and  not  for  tbe  behoof  of  one  who 
has  wrongfully  caused  a  bad  condition  of 
the  road  or  street.  The  wrongdoer  has  no 
right  to  say  that  "If  you  had  not  waived. 
In  favor  of  another  traveler,  the  place  which 
was  your  due,  the  other  might  have  been 
hurt  but  you  certainly  would  not"  Snch  a 
waiver,  whether  from  courtesy  or  for  any 
other  reason,  was  not  negligence  on  the  part 
of  tbe  plaintiff,  relatively  to  the  defendant 
and  could  not  prev«it  tilm  from  recovering, 
if  he  was  otherwise  free  from  negligence. 
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The  rule  'which  requires  travelers,  on  meet- 
ing, to  pass  to  the  right,  applies  between 
traveler  and  traveler;  that  is,  between  those 
who  use  the  road,  and  not  between  them 
and  those  charged  with  making  the  road,  or 
keeping  it  in  repair.  12  Am.  &  Eng.  Enc. 
Law,  957  et  sea-;  Elliott.  Roads  &  S.  618  et 
seq.  There  was  no  error  in  declining  to 
charge  the  jury  as  requested  in  writing  by 
counsd  for  the  company,  as  set  out  in  the 
fourth  and  fifth  grounds  of  the  motion  for  a 
new  trial.    Judgment  reversed. 


OILMORB  ▼.  GEORGIA  RAILROAD  & 
BANKING  CO. 

(Supreme  Court  of  Georgia.  Nov.  27, 1883.) 
Abatement — Akotber  Action  Pending. 
Where,  after  a  Judgment  of  nonsuit  in  the 
superior  court,  and  after  the  plaintiff  had  carried 
the  same  to  the  supreme  court  by  writ  of  error, 
he  brought  another  action  for  the  same  cause  in 
the  superior  court,  while  the  writ  of  error  was 
pending,  the  defendant  could  not,  after  the 
plaintiff  had  withdrawn  the  writ  of  error,  urge 
these  facta  successfully  by  plea  in  abatement 
to  the  second  action.  By  withdrawing  his  writ 
of  error  the  plaintiff  conclusively  admitted  that 
there  could  be  no  recovery  thereon  in  his  fa- 
vor, and  the  affirmance  of  the  judgment  except- 
ed to  was  a  necessary  legal  result  The  admis- 
.sion  in  this  instance  was  in  accordance  with 
the  fact,  for  the  writ  of  error  was  so  defective 
that  It  could  not  have  withstood  a  motion  by 
the  defendant  In  error  to  dismiss  it. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Columbia  coun- 
ty;  H.  O.  Roney,  Judge. 

Action  by  Prince  Gllmore  against  the 
Georgia  Railroad  &  Banking  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.   Reversed. 

John  T.  West,  for  plaintiff  In  error.  Jos. 
B.  Cumming  and  Bryan  Cumming,  for  de- 
fendant in  error. 


BLECKLEY,  C.  J.  The  first  suit  was  ter- 
minated by  a  judgment  of  nonsuit  In  the 
court  below,  before  the  second  was  brought 
That  Judgment  was  final  in  its  nature,  and 
the  writ  of  error  which  was  pending  when 
the  second  suit  was  commenced  was  so 
defective  that  no  reversal  upon  it  could 
possibly  have  been  had  without  an  express 
or  implied  waiver  of  the  defects  by  the 
defendant  In  error.  Fendley  v.  State,  87  Ga. 
188,  13  S.  E.  443.  No  such  waiver  took 
place  while  the  writ  of  error  was  pending. 
Consequently,  at  no  time  previous  to  Its 
withdrawal  could  any  judgment  have  been 
rendered  upon  It  except  one  of  affirmance, 
—the  pro  forma  judgment  always  rendered 
when  a  writ  of  error  Is  either  dismissed  or 
withdrawn.  In  point  of  fact,  this  writ  of 
error  was  withdrawn,  and  such  a  judgment 
rendered  on  the  day  after  the  second  action 
was  brought  and  before  the  plea  In  abate- 
ment was  filed.  By  withdrawing  It,  the 
plaintiff  In  error  concluslv^y  admitted  that 


no  recovery  upon  it  could  be  had.  The  judg- 
ment of  affirmance,  consequent  upon  the 
withdrawal,  took  effect,  not  from  Its  own 
date,  but  from  the  date  of  the  judgment 
below,  which  was  the  subject  of  the  affirm- 
ance. It  results  that,  In  adjudicating  upon 
the  plea  In  abatement,  the  court  should  have 
treated  the  first  action  as  terminated  before 
the  second  was  brought  The  writ  of  er- 
ror was  too  defective  to  create  any  legal 
extension  In  Its  term  of  existence.  Apply- 
ing to  the  writ  of  error  the  principle  of  sec- 
tion 3476  of  the  Code,  It  was  no  obstacle 
to  the  second  suit;  that  section  declaring 
that,  "if  the  first  action  is  so  defective,  that 
no  recovery  can  be  possibly  had,  the  pen- 
dency of  the  former  suit  will  not  abate  the 
action."  The  court  erred  in  sustaining  the 
plea  and  dismiseing  the  action.  Judgment 
reversed. 


JONES  V.  GLOVEE. 
(Supreme  Court  of  Georgia.     Dec  18,  1893.) 

OaRNISHHEKT — ASSIONMBKT  Of  FOHD — ^RSVIBW 

or  Evidence. 

1.  In  order  to  defeat  a  garnishment  ou  the 
ground  that  the  debtor  had  made  an  equitable 
assignment  of  tiie  fund  before  the  garnislunent 
was  served,  facts  or  circumstances  must  ap- 
pear from  which  it  could  rightly  be  inferred  by  a 
aury  l>oth  that  a  complete  equity  had  arisen  be- 
tween the  assignor  and  the  assignee  which 
would  support  an  assignment,  and  that  these 
two  parties  contemplated  an  immediate  change 
of  ownership  with  respect  to  the  particular  fund 
In  question. 

2.  Irrespective  of  an*  error  in  the  charge 
of  the  court  or  in  its  refusal  to  charge  as  re- 
quested, the  case  had  a  right  result  The  evi- 
dence was  wholly  insufficient  to  warrant  any 
verdict  except  that  rendered  by  the  jury,  and 
there  was  no  error  in  denying  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Chatham  county; 
R.  Falligant,  Judge. 

Garnishment  by  P.  W.  Glover,  recelvor, 
against  Warren  &  Axson.  M.  L.  Jones  In- 
tervened. From  a  judgment  for  the  receiver, 
Jones  brings  error.    Affirmed. 

GigullUat  &  Stubbs  and  C!alhoun,  King  A 
Spalding,  for  plaintiff  In  error.  Denmark  & 
Adams,  for  defendant  in  error. 

BLECKLEY,  C.  J.  1.  The  question  on  the 
merits  was  whether  the  fund  garnished  in 
the  hands  of  Warren  &  Axson  was  the  prop- 
erty of  Maddox  at  the  time  the  gamLBhrnoat 
was  served,  or  whether  it  was  the  property 
of  Jones,  by  reason  of  the  draft  previously 
drawn  by  Maddox,  payable  to  the  order  of 
Jones,  upon  Warren  &  Axson,  and  Indorsed 
by  Jones  to  Baldwin  &  0>.  Notice  that  tlie 
draft  would  be  drawn  was  communicated  to 
the  drawees  by  a  letter  from  Maddox,  irtiich 
they  received  before  they  were  served  ■with 
the  garnishment;  but  this  letter,  althongli  it 
stated  that  a  trade  had  been  made  vrith 
Jones,  said  nothing  expressly  of  any  assign- 
ment of  the  fund  to  him,  but,  on  the  contrary. 
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urged  paymant  of  tbe  draft,  because  it  wonld 
be  onjact  to  keep  him  (Maddox)  oat  of  the 
use  of  th«  money  when  he  needed  It.     Ex- 
cept the  mere  aay^o  of  Maddox  in  the  letter, 
there  yraa  no  evidence  'whatever  of  any  ac- 
tual trade  between  him  and  Jones.     So  far 
as  appears,  the  drawing  and  indorsement  of 
the  draft  might  have  been  for  the  mere  pur- 
pose of  collection  for  the  benefit  of  Maddox. 
When  an  action  is  brought  upon  negotiable 
paper  in  favor  of  a  payee  or  indorsee,  the  pre- 
sumption is  that  the  plaintifC  is  a  holder  for 
value.     But  here  there  is  no  action  on  the 
draft  itself  or  on  the  indorsement;   but  the 
draft  is  sought  to  be  used,  not  as  evidence  of 
title  to  the  paper,  but  as  evidence  of  owner- 
ship, legal  or  equitable^  of  the  fund  In  con- 
troversy.   The  draft  was  not  drawn  express- 
ly on  this  fund  or  any  other,  but  purported 
to  be  for  value  received,  and  directed  the 
amount  to  be  charged  to  account  of  tbe 
drawer.     In  form  and  effect,  it  was  a  bill  of 
exchange  by  Maddox  upon  Warren  &  Axson, 
and  In  Itself  did  not  operate  as  an  assign- 
ment of  the  fund.     Baer  v.  English,  Si  Qa. 
4<J8.  11  S.  E.  453,  and  cases  (dted;   Haas  v. 
Bank,  91  Ga.  307,  18  S.  B.  188.     It  was  evi- 
dence tending  to  show  an  equitable  asslgn- 
uient,  and,  together  with  the  letter,  bad  there 
l>een  evidence  that  some  actual  trade  had  been 
made  between  Maddox  and  Jones  embracing 
a  change  of  beneficial  ownership  In  this  fund, 
would  have  been  sufficient  to  establlBb  such 
an  assignment     But,  as  the  case  stood  before 
the  Jury,  one  of  the  material  elements  of  an 
equitable  assignment— namely,  a  considera- 
tion passing   from  Jones   to  Maddox— was 
wanting.    There  was  nothing  for  the  jury  to 
look  to  as  evidence  of  any  consideration  ex- 
cept what  Maddox  affirmed  in  the  draft  and 
in  the  lettor,— in  the  draft,  that  It  was  drawn 
for  value  received;   and  in  the  letter,  that  he 
bad  made  a  trade  with  Jones.     Had  these 
name  exi)ressIons  been  used  in  an  express  as- 
signment of  the  fund,  or  if  such  an  assign- 
ment bad  been  connected  with  them  in  the 
draft  or  the  letter,  they  could  and  would  have 
been  taken  as  prima  facie  true,  for  in  that 
ciute  an  intention  to  assign  the  fund  would 
have  appeared  otherwise  than  by  Inference. 
When  the  intendMi  to  assign  Is  to  be  inferred 
trom  other  facts,  all  the  facta  requisite  to 
fornt   a  basis  tar   the   Inference   must   be 
proved.    None  of  them  can  be  taken  as  true 
inoely  because  they  are  recited  in  documents 
whidi  might  have  been  concocted  by  a  debt- 
or for  the  sole  purpose  of  withdrawing  his 
money  from  a  custody  in  which  it  was  ex- 
poaed  to  the  reach  of  his  creditor  by  means 
of  garnishment     In  order  to  Infer  an  equi- 
table assignment,  such  facts  or  circumstances 
must  appear  as  would  not  only  raise  an  equi- 
ty between  the  assignor  and  assignee,  but 
sbo'w  that  the  parties  contemplated  an  Imme- 
diate change  of  own««hlp  with  respect  to  the 
particular  fund  in  question;   not  a  change  of 
ownersblp  when  the  fund  should  be  collected 
or  realised,  but  at  the  time  of  the  transac- 


tion rslled  upon  to  oonstltate  the  assignment. 
Had  there  been  proof  of  an  actual  considera- 
tion paid  or  promised  by  Jones  for  the  draft, 
a  Jury  could  well  have  made  the  inference 
l^m  that  and  the  other  facts  that  an  inten- 
tion existed  when  the  draft  was  drawn  to 
make  Jones  the  owner  of  the  fund,  and  to  di- 
vest Maddox  of  the  substantial  ownarship  of 
the  same,  though  his  legal  title  would  still 
have  been  Intact  It  appears  from  the  bill  of 
exceptions  that  Maddox  and  Jones  were  both 
in  court  when  the  case  was  tried,  but  neither 
of  them  testified.  Their  silence  was  strongly 
ccMToborative  of  the  theory  that  the  draft 
was  without  consideration;  that  no  assign- 
ment of  the  fund  was  actually  intended;  and 
that  the  collection  attempted  was  for  the  ben- 
efit of  Maddox. 

2.  The  verdict  of  the  Jury  was  correct;  the 
evidence  was  insufficient  to  warrant  any  oth- 
er; and,  whether  the  court  ought  to  have 
charged  more  or  less  than  he  did,  there  was 
no  error  in  denying  a  new  trial.  Judgment 
affirmed. 


WESTERN  UNION  TEL.  CO.  v.  POWER. 
(Supreme  Court  of  Georgia.  Feb.  26,  18&1.) 
TsLEORAPH  Companies— Patmbht  roR  Ssrvicb 

HESgAGB. 

1.  Where  the  sender  of  a  telegrai>hic  mes- 
sage tenders  prepayment,  and  then  withdraws 
the  tender,  and  takes  the  money  off  with  him, 
saying  the  message  onght  to  be  paid  for  by  the 
sendet!,  the  tender  connts  for  nothing. 

2.  Payment  for  a  "service  message"  is  not 
payment  for  another  message  prerlously  sent 
Payment  to  a  "message  boy,"  who  presents  a 
bill,  will  be  payment  to  the  company  if  the  bill 
relates  to  a  message  delivered  with  the  bill; 
but.  if  it  relates  to  some  other  message,  there 
ought  to  be  evidence  of  the  boy's  authority  to 
collect 

(Syllabus  by  the  Conrt) 

Error  from  superior  court,  Cobb  county; 
G.  F.  Gober,  Judge. 

Action  by  T.  D.  Power  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Dorsey,  Brewster  &  Howell  and  Clay  ft 
Blair,  for  plaintiff  in  error.    W.  R.  Power, 

for  defendant  in  error. 


SIMMONS,  J.  The  plaintiff  In  the  court 
below  recovered  against  the  telegraph  com- 
pany the  statutory  penalty  for  failure  to 
transmit  and  deliver  a  dispatch  with  due  dili- 
gence. The  defendant  made  a  motion  for  a 
new  trial,  which  was  overruled,  and  it  ex- 
cepted. 

Under  the  statute  upon  which  this  action 
la  based,  no  recovery  of  the  penalty  can  be 
had  for  any  act  or  omission  of  the  telegraph 
company  which  precedes  payment  or  tender 
of  the  usual  charge  for  transmission  and  de- 
livery. Until  such  payment  is  made  or  ten"' 
dered,  no  liability  to  the  penalty  arises  under 
tbe  statute;    and  this  condition  is  not  dla- 
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pensed  with  by  tbe  company's  undertaking 
to  render  the  service  without  prepayment,  or 
by  receiving  payment  upon  Its  delivery  of 
the  message.  Langley  v.  Telegraph  Co.,  88 
Ua.  777,  15  S.  B.  201.  Tbe  evidence  In  tbe 
record  failed  to  establish  compliance  with 
this  requirement  of  the  statute.  The  dis- 
patch was  sent  as  a  "collect  message,"  and 
was  paid  for  by  the  sendee  when  the  com- 
pany delivered  it  The  sender's  offer  of  the 
money  to  pay  this  charge  when  he  presented 
tbe  message  to  the  company's  agent  for 
transmission  counts  for  nothing  as  a  tender, 
as  he  withdrew  the  offer  upon  the  agent's 
consenting  to  send  the  message  without  pre- 
payment. His  evidence  on  this  point  was 
that  when  he  handed  the  message  to  the 
agent,  and  was  told  that  the  charge  was  25 
cents,  he  placed  that  amount  on  tbe  desk, 
and  remarked  that  the  person  to  whom  the 
mess-tge  was  addressed  ought  to  pay  it,  and 
the  agent  said,  "All  right,"  and  gave  him 
back  the  money.  His  taking  back  the  mon- 
ey, under  these  circumstances,  was  clearly  a 
withdrawal  of  the  tender.  It  was  argued 
that  the  evidence  shows  that  he  paid  this 
charge  afterwards,  on  tbe  day  preceding  that 
on  which  the  message  was  delivered  to  tbe 
sendee.  Uls  testimony  as  to  tbe  payment 
made  then  Is  as  follows:  "On  tbe  next  day 
[after  tbe  company  received  the  message]  the 
message  boy  of  defendant  came  to  me  with  a 
service  message,  and  presented  a  bill  for 
twenty-five  cents.  I  paid  It  He  took  tbe 
twenty-five  cents,  and  went  back  Into  tbe 
office.  I  sent  no  other  telegram,  and  no  oth- 
er telegram  was  sent  to  me.  I  do  not  know 
tbat  tbe  defendant  received  tbe  twenty-five 
cents."  There  is  nothing  else  In  the  record 
to  show  that  this  bill  came  from  tbe  defend- 
ant, or  what  It  was  for.  If  the  payment  re- 
lated to  the  message  which  the  plalntlfC  de- 
livered to  tbe  defendant  on  tbe  day  before, 
that  fact  ought  to  have  appeared  distinctly, 
but  the  evidence  falls  to  show  that  the  pay- 
ment had  anything  to  do  with  that  message; 
indeed,  there  Is  more  reason  for  supposing 
that  It  related  to  the  "service  message"  with 
which  the  bill  was  presented.  But,  If  it  did 
relate  to  the  message  of  tbe  day  before,  there 
was  no  evidence,  so  far  as  appears  from  tbe 
record,  of  any  authority  on  the  part  of  the 
boy  to  collect  for  tbe  message.  Of  course, 
where  one  who  Is  employed  by  a  telegraph 
company  to  deliver  messages  presents  a  bill 
from  tbe  company  for  the  charges  dalmed  to 
be  due  upon  a  message  which  he  delivers 
with  the  bill,  it  will  be  implied  that  the  com- 
pany authorised  him  to  receive  payment,  if 
nothing  appears  to  tbe  contrary;  but,  if  the 
bill  relates  to  some  other  message,  there 
ought  to  be  evidence  of  such  authority.  Tbe 
mere  fact  that  he  Is  an  employe  of  the  com- 
pany, authorised  to  collect  charges  due  on 
messages  which  are  Intrusted  to  him  for  de- 
Itvoy,  does  not  warrant  the  Inference  that 
he  is  authorized  to  collect  for  other  mes- 
saged.   Uls  presentation  of  a  bill  purporting 


to  come  from  the  company  would  prove 
nothing,  in  the  absence  of  other  evidence 
showing  that  It  was  a  genuine  bill  of  the 
company.  Indeed,  It  has  been  held  that  the 
presentation  by  an  employ^  of  a  genuine  bill 
of  bis  employer  Is  Insufficient,  without  mwe, 
to  show  that  he  is  authorized  to  receive  pay- 
ment Mechem,  Ag.  {  8S7.  In  the  case  of 
Lnckle  V.  Johnston,  80  Ga.  S21,  15  8.  E.  459, 
other  circumstances  besides  these  were 
shown.  We  are  of  the  opinion,  therefore, 
that  the  evidence  In  this  case  does  not  war- 
rant the  verdict,  and  a  new  trial  should  be 
granted.    Judgment  reversed. 


MILLBR  V.  WESTERN  &  A.  B.  CO. 
(Supreme  Court  of  Georgia.     Nov.  6,  1893.) 

WiTKBSS— BVIDENOB  Of  ChaIUCTBB  — ReVIKW   OX 

Appbai,. 

1.  A  witness  who  is  not  impeached  other- 
wise than  by  disproving  the  truth  of  his  evi- 
dence, or  by  testimony  tending  to  disprove  it, 
cannot  be  supported  by  proof  of  his  general  good 
character. 

2.  The  evidence  being  conflictiBg,  and  no 
error  of  law  committed,  uere  was  no  abuse  of 
discretion  in  overruling  the  motion  for  a  new 
trial. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  T.  P. 
Westmoreland,  Judge. 

Action  by  Frank  Miller  against  tbe  West- 
ern &  Atlantic  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

BIgby,  Reed,  Berry  &  Foote,  for  plaintiff 
In  erne.  Payne  &  Tye,  for  defendant  in 
error. 

BLECKLEY.  O.  J.  Reading  section  3874 
of  the  Code  alone.  It  might  be  thought  tbat 
a  witness  impeached  by  any  means  could  be 
sustained  by  proof  of  character,  for  the  lan- 
guage is:  "The  witness  may  be  sustained 
by  similar  proof  of  character."  But  it  Is 
obvious  that  this  section  Is  to  be  read  In  con- 
nection with  the  preceding  one,  and,  by  read- 
ing that,  we  ascertain  what  sort  of  a  witness 
Is  referred  to.  The  language  of  the  section 
Is:  "To  prove  general  bad  character,  tlie 
Impeaching  witness  should  be  first  asked  as 
to  his  knowledge  of  the  general  character  of 
the  witness,  and  next  as  to  what  that  cliaiv 
acter  Is,  and  lastly,  he  may  be  asked  If.  from 
tbat  character,  be  would  believe  him  on  bis 
oath."  Thus,  it  appears  that  "the  witness" 
referred  to  in  section  3874  is  not  any  witness 
whatever,  but  some  witness  who  has  been 
impeached  by  proof  of  general  bad  cfaara(<- 
ter.  This  cmistractUm  Is  uphdA  by  the  pro- 
visions of  the  next  succeeding  section,  whlcb 
says:  "A  witness  Impeached  by  proof  of 
contradictory  statemmita  may  be  sustained 
by  proof  of  genial  good  character."  Tbis 
provision  would  be  wholly  unnecessary  and 
superfluous  if  it  was  the  Inteitlon  of  section 
8874  to  allow  any  witness  wbateTsr,  wta«» 
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Impeached,  to  be  enstalned  by  proof  of  cbar^ 
acter.  Wbaterer  autboritles  elsewhere  may 
■ay  on  this  subject,  In  Georgia  It  has  never, 
«o  far  as  we  sra  aware,  been  considered  as 
law  that  a  witness  Impeached  by  dlsprorlng 
the  truth  of  his  evidence,  but  not  otherwise, 
ooold  be  sustained  by  evldoioe  of  hts  good 
character.  It  would  certainly  multiply  wit- 
nesses enormously,  and  greatly  lengthen  out 
trials,  if,  upon  every  occurrence  of  material 
conflict  in  testimony,  the  general  character 
of  all  the  conflicting  witnesses,  without  any 
direct  attack  upon  character,  should  be  treat- 
ed as  Involved,  and  open  to  vindication. 
What  might  be  done  on  one  side  of  the  con- 
flict might  also  be  done  on  the  other,  for  it 
could  not  be  known  beforehand  which  set 
of  conflicting  witnesses  would  be  believed  by 
the  jury,  and  one  set  would  apparently  be 
OS  much  impeached  by  the  conflict  as  the 
other.  The  consequence  would  be  that  when 
one  witness  said  "No,"  and  another  "Yes," 
touching  the  same  matter,  each  of  them  could 
be  supported  by  evidence  of  good  character, 
and  the  result  of  such  support  would  leave 
their  credit  Just  where  it  stood  before.  The 
trial  court  was  correct  in  rejecting  the  evi- 
dence sought  to  be  introduced.  In  McBwen 
V.  Springfield,  Qi  Ga.  150,  and  PuUiam  v. 
Oantrell,  77  Ga.  563,  3  8.  E.  280,  the  support- 
ing evidence  was  admissible  because  in  re- 
ply to  evidence  of  contradictory  statements. 
In  Dowllng  v.  Feeley,  72  Ga.  657(6),  the  facts 
are  not  r^orted. 

2.  Tbe  rest  of  the  case  is  mere  matter  of 
fact,  and  tbe  Jury  have  settled  it  Judg- 
ment affirmed. 


WANDO  PHOSPHATB  CO.  et  al.  v.  PARK- 
BR. 

(Supreme  Court  of  Georgia.     Nov.  20,  1883.) 

AOBST— RioBT  TO  DtsroTS  Prmoipai.'s  Title— 
CoxvERsios  OF  Nora. 

1.  Under  the  Code  (section  2188),  an  agent 
cannot  dispute  bis  principal's  title  except  in  such 
cases  where  legal  proceedings  at  the  instance 
of  others  have  been  commenced  against  him. 
It  follows  that  one  in  possession  or  a  promis- 
sory note  as  agent  for  another  is  not  cut  off 
from  restoring  the  note  to  his  principal,  though 
a.  demand  up<»  him  for  the  note  has  been  made 
by  another  claimant  Even  If  the  latter  turns 
out  to  be  tbe  true  owner,  it  is  no  conversion  of 
the  note  by  the  agent  for  him  to  decline  com- 
pliance with  the  demand  on  the  ground  that  he 
is  a  mere  agent,  and  for  the  sole  purpose  of  re- 
storing the  note  to  his  principal,  which  purpose 
be  executes  before  any  action  is  brought  against 
him.  If  one  innocently,  and  in  ignorance  of  the 
troe  ownership,  gets  possession  of  a  mere  chose 
in  action,  not  claiming  for  himself  any  interest 
therein,  be  does  no  wrong  to  the  real  owner  by 
surrendering  possession  to  the  person  from 
whom  he  derived  it,  provided  he  acts  promptly 
and  before  sny  suit  had  heea  broneht  against 
him,  so  as  to  make  it  obligatory  npon  Um  to 
contest  the  title  or  right  to  possession. 

2.  Where  a  case  nos  certainly  had  a  right 
result  on  the  merits,  any  misdirection  by  the 
court  is  no  cause  for  a  new  trial. 


(Syllabus  by  the  Court.) 


Error  from  superior  court,  De  Kalb  county; 
U.  H.  Clark,  Judge. 

Writ  of  error  by  the  Wando  Phosphate 
Company  and  others  from  a  Judgment  in  fa- 
vor of  W.  B.  Parker.   Affirmed. 

J.  M.  Olemn,  for  plaintiffs  In  error.  Jno. 
B.  Steward,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 


PINOANNON  V.  STATE. 
(Supreme  Court  of  Georgia.     Dec.  8,  1893.) 
IxToxioAnxe  Liquors— Fa  ilusb  to  Fat  Bpboiai, 
Tax. 
Since  the  passage  of  the  act  of  December 
24,  1890  (1  Acts  1890-81,  p.  128),  rendering  it 
unlawful  to  sell  splritnons  liquors  In  any  quan- 
tity whatever  without  first  obtaining  a  license, 
the  phrase  "dealers  in  spirituous  liquors,"  when 
used  in  a  statute,  comprehends  all  persons  who 
sell  such  liquors  in  any  quantity.     Conseqnent- 
ly,  the  fifteenth  clause  of  the  second  section  of 
the  general  tax  act  of  1892  is  to  be  construed 
as  imposing  the  tax  therein  specified  upon  deal- 
ers who  sell  by  wholesale,  in  the  original  pack- 
ages, corn  whisky  of  tlieir  own  manufacture  in 
this  state,  the  same  as  upon  other  dealers  In 
such  liquors. 
(Syllabus  by  the  (3ourt) 

Error  from  superlw  court,  Coweta  county; 
a.  W.  Harris,  Judge. 

O.  S.  Flncannon  was  convicted  for  falling  to 
register  and  pay  the  special  tax  as  liquor 
dealer,  and  brings  error.   Affirmed. 

The  following  Is  the  official  report: 

The  plaintiff  In  error  was  indicted  for  fall- 
ing to  register  with  the  ordinary  of  Coweta 
county,  and  to  pay  the  special  tax  required 
by  law  of  a  dealer  in  spirituous  and  malt  liq- 
uors. The  court  charged  tbe  Jury  that,  un- 
der tbe  facts  as  agreed  on,  the  defendant  was 
a  dealer  under  the  statute,  and,  as  such,  was 
guilty.  A  new  trial  was  moved  for  and  de- 
nied, and  tbe  defendant  excepted.  The 
agreed  facts  are:  "Defendant  has  given  bond 
as  required  of  distillers  by  United  States  law; 
sells  only  distilled  liquors  of  bis  own  produc- 
tion, at  the  place  of  manufacture,  in  the  orig- 
inal packages,  to  which  tax  stamps  are  fixed; 
sells  from  government  warehouse  only,  and 
has  no  place  of  business  for  carrying  on  busi- 
ness of  a  dealer  In  spirituous  liquors,  but  sells 
to  various  dealers  directly  from  his  distillery; 
delivers  It  at  depot  or  place  of  business  of  lo- 
cal dealers;  sells  only  In  original  packages  of 
ten  gallons  and  upward;  distillery  in  Coweta 
county;  has  failed  to  register  name  and  place 
of  business  with  ordinary  of  Coweta  county, 
and  failed  to  pay  tax  required  of  dealers; 
whisky  made  of  corn."  The  case  was  not 
brought  to  tbe  supreme  court  in  tbe  manner 
prescribed  by  tbe  act  of  1889,  but  according 
to  the  law  In  force  before  that  act 

Atkinson  &  Hall,  toe  plaintiff  in  error.  T. 
A.  Atkinson,  SoL  Gen.,  and  J.  M.  Terrell,  for 
tbe  State. 


PER  CURIAM.    Judgment  affirmed. 
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GORDON  T.  STATE. 

(Supreme  Court  of  Georgia.     Dec.  18,  1893.) 

Rafb— Capacitt  to  Commit— PBBSDMPTION8. 

1.  PresnmptiTely,  a  boy  tinder  the  age  of  14 
yeara  is  pliyaicallj  incapable  of  committing  the 
crime  of  rape,  and  lience  it  ia  incumbent  upon 
the  state  to  prove  his  capacity,  in  order  to  war- 
rant a  couTlction  for  the  offense  of  assault  with 
Intent  to  commit  a  rape. 

2.  Upon  the  trial  of  a  boy  between  the  ages 
of  10  and  14  years  for  any  offense  it  is  not  er- 
ror to  glTe  In  charge  to  the  jury  section  4294 
of  the  Code.  That  section  relates  alone  to  men- 
tal capacity. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Jndge. 

Dick  Gordon  was  convicted  of  assault  with 
Intent  to  rape,  and  brings  error.   Reversed. 

Geo.  A.  H.  Harris,  for  plaintiff  In  error. 
W.  J.  Nunnally,  SoL  Gen.,  for  defendant  in 
error. 

SIMMONS,  J.  By  the  common  law  of  Eng- 
land, a  boy  under  14  years  of  age  cannot  be 
convicted  of  rape.  In  Hale's  Pleas  of  the 
Grown  It  Is  said  that  an  Infant  under  that 
age  "is  presumed  in  law  to  be  unable  to  com- 
mit a  rape,  and  therefore,  it  seems,  cannot  be 
guilty  of  It;  and  though,  in  other  felonies, 
malltia  supplet  aetatem  In  some  cases, 
*  *  *  yet  it  seems,  as  to  this  fact,  the  law 
presumes  him  Impotent,  as  well  as  wanting 
in  discretion."  Volume  1,  p.  629.  This  pre- 
sumption of  physical  Incapacity  is  based  up- 
on the  fact  that  in  England  puberty  Is  very 
seldom  attained,  among  males,  under  that 
age.  The  age  of  puberty,  however.  Is  gov- 
erned to  a  great  extent  by  race  and  climate, 
and  It  ia  well  known  that  in  this  country, 
and  especially  in  the  southern  part  of  it,  in- 
stances of  puberty  among  boys  under  14 
years  of  age  are  not  uncommon.  If  the  com- 
mon-law rule  on  this  subject  were  adhered 
to  in  this  state  to  the  extent  of  treating  the 
presumption  as  conclusive.  It  would  afford  Im- 
munity to  a  large  number  of  persons  capable 
of  committing  rape,  or  who  have  actually  com- 
mitted It,  and  thus  in  many  Instances  defeat 
the  ends  of  Justice.  The  common  law  was 
adopted  In  this  state  so  far  only  as  applica- 
ble to  the  conditions  existing  here  (see  Tur- 
ner V.  Thompson,  58  Ga.  271),  and,  there  be- 
ing no  statute  of  Georgia  establishing  any 
presumption  of  this  kind,  the  rule  In  ques- 
tion, in  so  far  as  It  treats  the  presumption  as 
conclusive,  cannot  be  regarded  as  a  part  of 
the  law  of  this  state.  The  rule  has  to  this  ex- 
tent been  held  Inapplicable  In  other  states. 
People  V.  Randolph,  2  Park.  Cr.  R.  174;  Hell- 
man  T.  Com.,  84  Ky.  457,  1  S.  W.  781;  Wil- 
liams Y.  State,  14  Ohio,  222;  Wagoner  v. 
State,  6  Lea,  852;  and  see  McKInny  t. 
State,  28  Fla.  565,  10  South.  732.  In  none 
of  the  states,  however,  except  Louisiana,  so 
far  as  we  have  been  able  to  ascertain,  has  It 
been  held  that  there  is  no  presumption  at  all 
as  to  the  incapacity  of  boys  under  that  age; 


and  the  reason  assigned  for  so  holding  in 
Louisiana  Is  that  In  that  state  "a  large  ma- 
jority of  youths  attain  puberty  before  the 
age  of  fourtei'u  years."  State  v.  Jones,  3S> 
La.  Ann.  935,  3  South.  57.  It  cannot  be  said 
that  this  Is  so  In  Georgia;  on  the  contrary, 
it  Is  quite  probable  that  a  large  majority  of 
youths  In  this  state  do  not  attain  puberty  un- 
til after  that  age.  We  think  the  proper  role, 
as  applicable  to  the  conditions  existing  in 
this  state,  Is  that  announced  by  the  courts 
of  other  states  in  the  decisions  above  refer- 
red to,  namely,  that  there  Is  a  presumption  of 
ph}'Bical  incapacity  as  to  all  boys  nuAec  the 
age  of  14;  but  that  this  Is  merely  a  prima 
facie  presumption,  subject  to  be  rebutted  by 
proof.  Thus  modified,  we  think  the  presump- 
tion is  Just  and  reasonable;  certainly  not 
less  so  than  the  presumption  recognized  by 
our  law  as  to  the  mental  incai>acity  of  boys 
under  that  age.  There  has  been  some  ques- 
tion as  to  whether  this  rule  applies  also  to 
assault  with  Intent  to  rape,  but  we  think  the 
better  opinion'  Is  that  It  applies  to  both  of- 
fenses. See  discussion  of  this  question  Id 
People  V.  Randolph,  2  Park.  Cr.  R.  213.  See, 
also.  Rex  v.GroombrIdge,7  Car.&  P.  582;  Rex 
V.  Eldershaw,  3  Car.  &  P.  396;  Reg.  v. Philips, 
8  Car.  &  P.  786;  Williams  v.  State^  14  Ohio. 
222;  1  Bish.  Or.  Law  (Ed.  1892)  {  746(2). 
The  evidence  in  this  case  being  uncontradict- 
ed that  the  accused  was  under  14  years  of 
age  at  the  time  the  offense  was  alleged  to 
have  been  committed,  we  think  the  court 
ought  to  have  given  In  charge  the  instruction 
requested  on  this  subject,  as  set  out  in  the 
fourth  ground  of  the  motion  for  a  new  trial. 
There  being  no  proof  of  actual  capacity,  and 
there  being  room  for  doubt,  under  the  evi- 
dence, as  to  whether  the  accused  Intended 
or  was  attempting  to  commit  rape,  this  er- 
ror requires  a  reversal  of  the  Judgment  deny- 
ing a  new  triaL 

2.  Upon  the  trial  of  a  boy  between  the  ages 
of  10  and  14  years  for  any  offense  it  is  not 
error  to  give  In  charge  to  the  Jury  section 
4294  of  the  Code.  That  section  relates  alone 
to  mental  capacity.     Judgment  reversed. 


DUKES  V.  STATE. 
(Supreme  Court  of  Georgia.     March  5, 1894.) 
FoROBRT—LrDicTMBRT— Intent. 
An  indictment  for  forgery  which   does 
not  allege  the  making  or  fabrication  of  any- 
thing, but  which  sets  out  the  fraudulent  utter- 
ing of  a  forged  l>ank  check  in  the  terms  of  sec- 
tion 4447  of  the  Code,  is  founded  upon  that  sec- 
tion, and  need  not  allege  an  intent  to  defraud 
any  particular  person.     If  any  holding  to  the 
contrary  is  deducible  from  the  case  of  Williams 
V.  State,  51  Ga.  535.— a  decision  by  two  Judges 
only,— such  holding  Is  unsound,  and  will  not  be 
followed. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Bibb  county; 
J.  M.  Griggs,  Judge. 

Columbus  Dukes  was  convicted  of  forgery, 
and  brings  error.    Affirmed. 


Digitized  by 


Google 


Ga.) 


MERCHANTS*  NAT.  BANK  v.  GUILMARTIN. 


KB 


Tbe  ftdlowing  ia  the  official  report: 
Colombna  Dukes  was  Inaicied  for  forgery, 
and  was  convicted.  He  moved  In  arrest  of 
Judgment.  The  motion  was  overruled,  and 
he  excepted.  The  Indictment  alleges  "that 
the  said  Ooltunbns  Dukes,  on  the  Sd  day  of 
July,  in  the  year  eighteen  hundred  and 
ninety-three,  •  •  •  did  then  and  there,  un- 
lawfolly,  falsely,  and  fraudulently,  pass,  pay, 
and  tender  in  payment,  utter  and  publish 
as  true  and  genuine,  to  A.  Greenwood,  a 
certain  false,  forged,  and  counterfeited  check 
on  the  Ist  National  Bank  of  Macon,  Oeorgia, 
he,  tbe  said  Columbus  Dukes,  at  the  time 
well  knowing  said  check  to  have  been  false- 
ly and  fraudulently  made,  forged,  and  coun- 
terfeited, and  that  the  same  was  not  made 
and  signed  by  said  !>.  R.  Wright,  nor  by 
any  for  hUn  by  his  authority;  said  check 
being,  in  word  and  figure,  as  follows:  'Ma- 
con, Georgia,  Jnly  3rd,  1893.  First  National 
Bank  of  Macon,  Georgia.  Pay  to  bearer  or 
bearer  seventeen  ($17.00)  dollars.  [Signed] 
L.  R.  Wright'  "  The  grounds  of  the  motion 
in  arr«st  are:  (1)  The  ofTense  charged  is 
forgery,  but  the  offense  attempted  to  be  de- 
scribed is  that  of  uttering  a  forged  bank 
check.  (2)  The  Indictment  is  insufficient  as 
an  Indictment  for  uttering  a  forged  check, 
because  no  intent  to  defraud  any  given  per- 
son is  given  ^hereon. 

OrvlUe  A.  Park  and  J.  L.  Gerdine,  for 
plalntifr  in  error.  W.  H.  Felton,  SoL  Gen., 
for  defendant  in  error. 

PBR  CURIAM.    Judgment  affirmed. 


MBRGHANTS*  NAT.  BANK  v.  GUILMAR- 
TIN. 
(Supreme  Court  of  Georgia.     Dec.  18,  1893.) 

OxATVirOD*  BAn,BB  —  LlABIUTIBS  —  DEPOSIT  OF 

BoxDs  WITH  Bank— Lakcbst  bt  CAsniEit. 
The  conrt  committed  no  substantial  er- 
ror in  admitting  evidence,  or  in  charging  the 
Jpry,  or  in  refusing  to  charge  as  requested. 
The  evidence  warranted  the  verdict,  and  there 
was  no  error  in  denying  a  new  trial. 
(Syllabos  by  tbe  Court.) 

Krror  from  city  court  of  Savannah;  A.  H. 
MacDoneU,  Judge. 

Action  by  Ii.  J.  Guilmartln  against  tbe 
Merchants'  National  Bank  of  Savannah. 
Verdict  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Erwln,  Du  Bignon  Sc  Chisholm  and  Barrow 
&  Osborne,  for  plaintiff  In  error.  C.  N.  West 
and  J.  R.  Saussy,  for  defendant  In  error. 

SIMMONS,  3.  OQilmartin  sued  the  Mer>- 
chants'  National  Bank,  alleging  that  It  was 
indebted  to  him  $20,000,  in  that  on  March 
7.  1887,  be  had  Intrusted  to  and  balled,  as  a 
special  deposit  In  the  charge  and  custody  of 
tbe  defendant,  which  was  then  engaged  In 
tbe  business  of  banking,  certain  bonds,  for 
which  the  bank  gave  him  receipts  of  that 


date,  specifying  that  the  secnritles  therein 
described  were  "to  be  held  subject  to  his  or- 
der," and  signed  by  the  cashier  of  the  bank 
(Gadsden),  as  such.  On  April  18, 1891,  at  the 
defendant's  banking  house,  he  demanded  the 
bonds,  but  it  failed  and  refused  to  deliver 
them,  etc.  Tbe  defendant  pleaded  that  it 
had  exercised  all  due  care  in  keeping  the 
bonds,  but,  before  the  demand  for  them  was 
made,  they  were,  without  fault  on  its  part, 
feloniously  taken  and  stolen.  The  plaintiff 
obtained  a  verdict,  and,  the  defendant's  mo- 
tion for  a  new  trial  being  overruled.  It  ex- 
cepted, and  brought  the  case  to  this  court, 
and  the  decision  of  the  court  below  was  re- 
versed. 88  Ga.  797,  15  8.  B.  831,  Upon  the 
second  trial  of  the  case,  the  plaintiff  again 
obtained  a  verdict,  and  the  defendant  made 
a  motion  for  a  new  trial,  which  was  over- 
ruled, and  It  excepted. 

The  evidence  warranted  the  verdict,  and 
no  error  requiring  a  new  trial  was  committed 
by  the  court  below  in  admitting  evidence, 
or  In  charging  the  Jury,  or  in  refusing  to 
charge  as  requested.  It  appears  that  the 
bank  received  the  bonds  sued  for  from  the 
plaintiff  as  a  gratuitous  special  deposit,  and 
that  Its  cashier,  Gadsden,  fraudulently  took 
them  from  the  bank,  and  converted  them  to 
his  own  use;  and  the  main  question  in  the 
case  was  whether  or  not  the  defendant  exer- 
cised due  diligence  in  retaining  Gadsden  as 
cashier  and  custodian  of  this  property,  under 
the  circumstances  shown  by  the  evidence. 
It  appears  from  the  evidence  that  dur- 
ing the  time  the  bonds  were  In  the  bank, 
and-  In  Gadsden's  keeping,  as  cashier,  be 
was  engaged,  on  his  own  account.  In  nu- 
merous and  large  specniations  In  stocks 
and  bonds,  on  "margins,"  and  there  was  evi- 
dence that  the  president  of  the  bank  knew 
something  of  this.  A  broker  with  whom 
Gadsden  dealt  In  these  speculations  testi- 
fied that  their  dealings  extended  continuous- 
ly through  a  period  of  about  two  years  pre- 
ceding the  conversion  of  the  bonds,  and  that 
tbe  transactions  between  them  were  con- 
ducted by  interviews  at  the  cashier's  desk 
In  the  bank,  where  they  were  frequently 
seen  by  the  president  of  the  bank;  that  the 
president  knew  Gadsden  was  speculating, 
for  he  often  approached  the  witness  during 
these  visits  to  the  bank,  and  inquired  If 
Gadsden  was  making  much  money;  that  he 
stated  to  the  witness  that  he  knew  the  wit- 
ness was  "doing  business  with  folks  there 
at  the  bank";  and  on  one  occasion.  In  the 
hearing  of  the  witness,  and  Just  after  he 
and  Gadsden  had  been  consulting  about  cer- 
tain New  York  &  New  England  stocks,  of 
which  Gadsden  then  had  200  shares,  and 
which  were  rapidly  fluctuating  In  value,  told 
Gadsden  to  buy  him  a  hundred,  and  Gads- 
den thereupon  directed  tbe  witness  to  buy  an- 
other hundred  In  his  (Gadsden's)  name.  The 
evidence  on  this  subject  was  not  met  by  any 
contmdictlon  or  explanation  on  the  part  of 
the  defendant.    The  burden  was  upon  tbe 
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defeadant  to  show  tbat  It  exercised  proper 
diligence  (Code,  {  2064);  and  this  burden  was 
not  removed,  nor  the  burden  of  sliowing  the 
contrary  cast  upon  the  plaintiff,  as  was  con- 
tended on  the  part  of  the  defendant,  by 
sliowing  that  Gadsden  was  intrusted  with 
the  property  of  the  banlc  of  a  similar  nature, 
or  that  the  officers  of  the  bank  gave  the  same 
degree  of  supervision  to  the  plaintiff's  prop- 
erty as  to  that  of  the  bank.  The  law  pre- 
scribes a  certain  standard  of  care  as  to  bail- 
ments of  this  kind,  and  that  standard  is  not 
the  conduct  of  the  bailee  in  the  particular 
case  with  reference  to  his  own  property,  bnt 
the  general  conduct  of  a  class,— the  conduct 
of  men  of  common  sense,  as  a  class,  In  the 
care  of  their  own  property  (Id.  {  20G3);  and 
there  is  no  presumption  that  the  conduct  of 
the  bailee  in  the  particular  case  conformed 
to  that  standard.  Section  2064  of  the  Code, 
above  cited,  declares  that  "In  all  cases  of 
bailments  after  proof  of  loss,  the  burden  of 
proof  Is  on  the  bailee  to  show  proper  dili- 
gence"; and  such  diligence  is  not  established 
by  showing  merely  that  the  officers  of  the 
bank  treated  the  bailor's  property  In  the 
same  manner  lu  which  they  treated  the  prop- 
erty of  the  bank.  The  conduct  of  the  bailee 
as  to  his  own  property  may  fall  short  of  the 
standard  of  diligence  prescribed  as  to  prop- 
eity  intrusted  to  his  care,  and  nothing  less 
than  actual  proof  of  such  diligence  will  sat- 
isfy the  requUrement  of  the  statute.  Under 
the  evidence  before  them,  the  Jury  were  au- 
thorized to  find,  as  they  did,  that  the  defend- 
ant failed  to  show  such  diligence. 

The  law  applicable  to  the  case  is  so  clearly 
stated  in  the  charge  of  the  court  below  that 
we  give,  in  substance,  the  principal  portions 
of  the  charge,  adopting  the  same  as  a  part  of 
this  opini6n: 

All  bailees  are  required  to  exercise  care 
and  diligence  in  protecting  and  keeping  safe- 
ly the  thing  bailed.  Different  degrees  of 
diligence  are  required,  according  to  the  na- 
ture of  the  bailment.  It  being  conceded  that 
the  bank.  In  accepting  the  plaintiff's  bonds 
on  special  deposit,  did  so  gratuitously,  and 
without  any  stipulation  or  agreement  that 
it  was  to  receive,  or  have  the  right  to  de- 
mand, any  reward  or  compensation  for  so 
doing.  In  its  duty  of  protecting  and  keeping 
safely  the  bonds  so  deposited  it  was  bound 
to  exercise  only  slight  care  and  diligence,— 
"that  care  which  every  man  of  common 
sense,  bow  Inattentive  soever  he  may  be, 
takes  of  bis  own  property."  It  would  be 
liable  only  in  the  event  it  was  guilty  of  a 
want  of  that  degree  of  care  and  diligence 
which  Is  termed  "gross  negligence,"  and  the 
bonds  were  lost  because  of  that  gross  negli- 
gence. If,  after  this  deposit  was  made  with 
the  bank,  the  plaintiff,  by  his  agent,  de- 
manded the  return  of  his  bonds  by  the  bank, 
and  the  bank  failed  to  return  them,  this 
would  constitute  sufficient  proof  of  loss,  and 
put  upon  the  bank  the  burden  of  showing 
that  its  failure  or  inability  to  return  them 


was  not  due  to  any  failure  on  Its  part  to  ex- 
ercise due  diligence,— that  degree  of  cai*e 
which  the  law  requires  of  it  in  keeping  and 
protecting  bonds  so  deposited,  namely,  slight 
care.  The  burden  would  not  then  be  on  the 
plaintiff  to  show  that  the  bank  lyas  grossly 
negligent  The  burden  would  be  on  the 
bank  to  show  that  it  had  exercised  slight 
diligence  in  the  matter.  If  the  bank  showed 
It  had  done  so.  It  would  be  acquitted  of  all 
further  accountability  for  the  bonds.  If  it 
failed  to  show  this,  it  would  be  liable.  If, 
while  the  bonds  were  in  the  custody  of  the 
bank,  on  special  deposit,  they  were  stolen 
by  its  cashier,  Gadsden,  the  first  question 
would  then  be,  was  Gadsden,  at  the  time 
he  was  originally  selected  and  employed  as 
Its  cashier,  a  fit,  proper,  and  trustworthy 
person  for  such  position,  so  tar  as  the  bank. 
In  the  exercise  of  slight  diligence,  could  as- 
certain and  determine?  If  he  was,  tne  next 
Inquiry  would  be,  did  the  bank,  at  any  time 
before  he  stole  the  bonds,  know  or  have 
cause  to  suspect  he  had  become,  or  was  like- 
ly to  become,  untrustworthy?  The  bank 
was  bound  to  exercise  slight  diligence  all 
along,  during  the  time  of  his  employment. 
If  It  knew  he  had  become  untrustworthy, 
or  If,  in  the  exercise  of  slight  diligence.  It 
could  have  ascertained  that  he  was  dishonest 
and  unfit  for  his  position,  it  would  have  been 
the  duty  of  the  bank  to  have  taken  such  ac- 
tion as  would  have  protected  the  deposit 
from  danger  of  theft  If  any  indications  of 
his  dishonesty,  which  ought  to  have  aroused 
suspicion  and  investigation,  came  to  Its 
knowledge,  and  It  disregarded  them,  and 
was  guilty  of  gross  negligence  In  so  disre- 
garding them,  it  would  be  liable.  If,  on  the 
other  hand,  no  such  indications  came  to  Its 
knowledge,  and  It  exercised  the  slight  dili- 
gence which  alone  It  was  bound  to  exercise. 
It  would  not  be  liable. 

Whatever  was  notice  enough  to  excite  at- 
tention, and  put  the  bank  on  its  guard,  and 
call  for  inquiry,  was  also  notice  of  every- 
thing to  a  knowledge  of  which  It  is  after- 
wards found  that  such  Inquiry,  In  the  ex- 
ercise of  slight  diligence,  might  have  led,  al- 
though all  was  unknown  for  want  of  Inves- 
tigation; that  Is,  where  it  had  sufficient  in- 
formation to  so  lead  it  to  the  knowledge  of 
Gadsden's  dishonesty  and  unfitness,  it  would 
be  deemed  to  be  cognizant  of  it  If  it  was 
negligent— grossly  negligent— In  being  Igno- 
rant under  such  circumstances,  this  would 
be  equivalent  to  actual  knowledge  on  its 
part  If  at  a  time  when  the  president  Ham- 
mond, was  in  the  bank,  and  engaged  In  Its 
business.  It  came  to  his  knowledge  that  the 
cashier,  Gadsden,  was  engaged,  or  about  to 
engage,  in  speculating  in  stocks,  his  knowl- 
edge would  be  the  knowledge  of  the  bank 
as  to  such  fact  If  the  bank  had  no  knowl- 
edge or  notice  of  it  the  fact  that  Gadsden 
was  a  speculator,  if  that  be  a  fact  could  not 
figure,  in  this  case,  to  make  the  bank  liable. 
It  would  be  for  the  Jury  to  determine  wheth- 
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«r  or  not  the  matter  of  speculatins  in  stocks 
on  the  part  of  a  bank  cashier  was  a  thing 
which  rendered  tilm,  or  tended  to  render 
him,  an  nnfit  and  nntruatworthy  person  to 
fill  such  a  position,  and  whether,  if  knowl- 
edge of  any  such  fact  came  to  the  Imnk,  it 
would  be  such  an  indication  of  dlBhonesty 
or  trustworthiness  aa,  in  the  exercise  of 
slight  diligence,  would  call  for  action  on  the 
part  of  the  bank  to  protect  the  plaintiff's  de- 
posit; and  it  would  be  for  the  Jury  to  say, 
under  such  circumstances,  what  action  the 
bank  ought  to  take,  and  whether  or  not  the 
bank  did  take  such  action. 

The  purchase  or  sale  of  stock  by  the  cash- 
ier of  a  bank  would  not,  of  Itself,  be  proof 
of  dishonesty,  while  the  buying  and  selling 
of  stock  beyond  his  evident  means  might  be. 
This  is  entirely  a  matter  for  the  jury.  It  is 
for  them  to  determine  whether  or  not  specu- 
lation on  his  part  is  such  a  circumstance  as 
would  render  him  unfit  to  hold  his  position 
as  cashier.  If  the  cashier  had  been  a  specu- 
lator for  a  long  time  previous  to  the  loss  of 
this  property,  and  the  president  of  the  bank 
knew  that  he  was  a  speculator,  or  knew  of 
snch  circumstances  in  regard  to  him  as 
would  have  put  any  man  in  the  exercise  of 
slight  diligence  on  inquiry  as  to  the  trans- 
actions of  the  cashier,  and  if  such  Inquiry 
would  have  developed  that  he  was  a  specu- 
lator, and  no  such  inquiry  was  made,  and 
by  reason  of  the  failure  to  make  such  In- 
quiry he  was  left  in  charge  of  the  plaintllTs 
property,  with  the  opportunity  to  steal  It, 
and  did  steal  it,  the  Jury  could  consider  all 
these  facts  in  arriving  at  a  conclusion  as  to 
whether  or  not  the  defendant  was  guilty  of 
gross  negligence,  and  liable  for  the  plaln- 
tUTs  property.  Notice  to  the  president  of  a 
bank  concerning  the  unworthiness  of  the 
cashier  of  the  bank  is  notice  to  the  bank, 
unless  the  president  Is  an  accomplice  of  the 
cashier.  When  the  bank  does  its  full  duty 
in  selecting  a  proper  person,  and  in  not  dis- 
regarding indications  of  dishonesty  wliich 
ought  to  arouse  suspicion  and  investigation, 
It  is  not  responsible  to  one  who  has  obtained 
from  it  the  favor  of  barely  keeping  specific 
property  without  recompense,  though  the 
castiier  steal  the  property  so  put  in  his 
charge. 

There  was  no  nndertaklng  on  the  part  of 
the  iMink  to  the  plaintiff  that  an  officer  of  the 
bank  should  not  steaL  The  case  does  not 
rest  tm  any  such  warranty  or  undertaking, 
but  on  gross  negligence  in  care-taking. 
Nothing  short  of  a  knowledge  of  the  true 
character  of  Gadsden  before  be  stole  the 
plaintiff's  bonds,  or  reasonable  grounds  to 
suspect  his  integrity,  followed  by  neglect  to 
remove  him.  would  amount  to  gross  negli- 
gence. 

If  the  plaintiff  knew,  from  his  own  person- 
al experience^  that  as  to  securities  received, 
such  aa  the  bonds  here  sued  for  were,  the 
direfcton  of  the  bank  neither  examined  nor 
looked  to  their  custody,  but  that  they  were 


left  entirely  in  the  charge  and  control  of 
the  cashier,  and  that  the  only  guaranty  to 
parties  leaving  bonds  under  such  drcum- 
stances  was  the  integrity  and  fidelity  of  the 
cashier,  and  if,  with  this  knowledge,  he  left 
the  bonds  with  the  cashier,  who  afterwards 
stole  them,  without  gross  negligence  on  the 
part  of  any  of  the  other  officers  of  the  bank, 
he  could  not  recover  from  the  bank  for  such 
loss.  If  the  plaintiff  was  a  director  of  the 
bank  for  several  years,  and  during  that  time 
made  special  deposits  of  bonds  or  other  prop- 
erty, and  intrusted  them  solely  to  the  cash- 
ier, Gadsden,  and  never  had  them  examined 
by  the  board  of  directors,  or  other  officer  of 
the  bank,  and  if  the  same  course  was  pur^ 
sued  by  the  bank  with  reference  to  the 
bonds  sued  for  by  the  plaintiff,  and  there 
were  no  facts  known  to  the  directors  of  the 
bank,  or  to  its  officers,  other  than  Gadsden, 
which  would  have  put  a  man  of  common 
sense  on  notice  that  Gadsden  was  an  improp- 
er man  to  be  retained  as  cashier,  then,  if 
the  bonds  were  stolen,  the  plaintiff  could  not 
require  of  the  bank  any  greater  degree  of 
care  in  the  supervision  of  his  property  by 
the  directors  than  he  himself  exercised  while 
he  was  director. 

In  giving  this  abstract  from  the  charge,  of 
course,  much  of  the  language,  especially  as 
to  formal  matters,  is  omitted.  Judgment  af- 
firmed. 


6AVANNAH,  T.  &  I.  OF  H.  BY.  v.  BEYAN. 
(Supreme  Court  of  Georgia.     July  16,  1S94.) 

COULUIOK  WIIR  StRBBT  CiLB— NSOUOBNCS  OV 

Motokua:;. 
There  being  evidence  to  warrant  the  jury 
in  finding  that  the  defendant's  motorman,  aft- 
er seeing  that  there  might  be  a  collision  with 
the  wagon  in  which  the  plaintifF  and  his  driver 
were  riding,  negligently  approached  the  crossing 
withont  having  his  car  under  complete  control, 
and  also  in  finding  that  there  was  some  negli- 
gence on  the  port  of  the  plaintiff  or  his  driver  in 
going  npon  the  crossing,  but  that,  after  getting 
upon  the  same,  they  could  not  then,  by  the  ex- 
ercise of  ordinary  care,  have  avoided  the  con- 
sequences of  the  defendant's  negligence,  and  Uie 
recovery  l>eing  manifestly  for  a  less  amount 
than  that  to  which  the  plaintiff  would  have 
been  entitled  had  there  been  no  fault  with 
which  he  was  chargeable,  the  verdict,  after  its 
approval  by  the  trial  judge,  will  not  be  disturb- 

(Syllabus  by  the  Court.) 

Brror  from  city  court  of  Savannah;  A  H. 
MacDonell,  Judge. 

Action  by  Henry  Bryan  against  the  Savan- 
nah, Thunderbolt  &  Isle  of  Hope  Railway. 
Judgment  for  defendant,  and  plaintiff  brings 
error.   Affirmed. 

The  following  is  the  official  report: 

Bryan  sued  the  railway  company  for  dam- 
ages from  Injuries  to  his  horse  and  wagon, 
caused  by  a  collision  between  them  and  a 
car  of  defendant  at  the  intersection  of  the 
railway  and  the  Sktdaway  shell  road.  The 
declaration  alleged  that  the  cause  of  the  col- 
Usion  was  the  running  of  the  car  by  defend- 
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ant's  servants  negligently,  and  too  rapidly. 
There  was  a  verdict  for  plaintiff  for  $100, 
and,  defendant's  motion  for  new  trial  being 
overruled,  it  excepted.  The  motion  was  up- 
on the  general  grounds  that  the  verdict  was 
contrary  to  law,  evidence,  etc.  Briefly  stat- 
ed, the  evidence  for  plaintiff  was:  On  the 
night  of  March  11,  1893,  plaintiff  and  one 
Beasly  were  In  a  wagon,  traveling  along  the 
Skidaway  shell  road.  Beasly  was  driving 
the  wagon.  It  was  dark  and  raining,  and 
plaintiff  wanted  to  travel  fast  When  he 
was  approaching  the  crossing,  be  looked  be- 
fore he  came  to  a  fence  and  house  which 
were  near  the  crossing,  and  did  not  see  any 
car  coming.  The  house  and  fence  cut  off 
his  view.  When  the  horse  was  about  to 
cross,  the  car  was  right  on  top  of  him,  and 
he  could  not  pull  the  horse  back  nor  go 
over  before  the  car  took  possession  of  him. 
Just  as  the  headlight  came,  it  shone  so  much 
he  could  not  do  anything.  The  horse  was  in 
a  fast  walk.  When  he  got  to  the  point 
where  he  could  see  the  car,  he  did  not  see 
any  car  at  all;  and,  when  he  was  in  posi- 
tion to  see  the  car,  it  was  into  him.  He  did 
not  know  the  schedule  of  the  car.  The  car 
was  going  at  good  speed,  about  four  times 
as  fast  as  the  wagon,  and  did  not  slow  up. 
The  car  struck  the  wagon,  and  carried  it 
five  feet  beyond  the  sh^  road,  knocked  the 
horse  down,  broke  two  wheels,  bent  two 
axles,  and  broke  shaft  and  part  of  harness. 
Could  not  have  seen  the  car  at  a  distance 
of  more  than  20  feet  from  the  crossing. 
There  is  no  value  to  the  wagon  as  it  now 
stands,  except  to  have  It  flzed  over  new,  and 
would  rather  buy  a  new  one.  It  was  near- 
ly new.  He  had  had  It  about  four  weeks, 
and  it  cost  $35.  Harness  cost  $15;  a  new 
harness.  Does  not  know  how  much  it  would 
cost  to  put  wagon  and  harness  in  as  good 
condition  as  it  was  at  the  time  of  the  ac- 
cident Knew  cars  passed  there.  Does  not 
know  whether  it  would  be  cheaper  to  bay 
a  new  wagon  or  have  the  old  one  repaired. 
The  horse  was  perfectly  healthy  before  the 
accident,  and  the  accident  caused  his  death. 
He  died  the  next  day.  Plaintiff  traded  for 
him  the  January  before,  giving  a  Texas 
pony  and  $15,  and  had  given  $125  for  the 
Texas  pony  about  three  years  before.  The 
horse  was  worth  $150.  Plaintiff  would  not 
have  taken  that  for  him.  Plaintiff  heard  no 
gong,  nor  ringing,  nor  noise,  and  would  have 
heard  the  gong  bad  it  sounded.  Beasly,  who 
was  driving  the  wagon,  kept  listening  and 
looking  until  be  got  to  the  fence.  He  got 
right  on  the  track,  and  the  car  hit  him.  He 
looked  both  sides  when  he  got  to  the  cor- 
ner of  the  house  near  the  crossing,  and  look- 
ed in  front  of  him,  and  kept  looking  until  ue 
crossed.  He  heard  no  gong,  and  could  have 
beard  it  if  it  had  sounded.  The  fence  inclos- 
ing the  house  comes  up  to  within  4  or  5  feet 
of  the  car  track,  and  Is  between  8  and  10 
feet  tall.  No  brakes  were  put  on  until  after 
the  coUisloii.   He  was  listening  for  the  gong. 


S^rom  the  comer  of  the  house  to  where  he 
was  struck  was  from  20  to  30  feet    He  got 
past  the  fence,  and  could  not  see  the  car. 
Would  have  to  be  right  on  the  track  to  see 
car.    Could  not  stand  10  or  15  feel  back  from 
track  and  see  car  at  all.    Suppose  a  good 
headlight  in  a  place  like  that  would  throw 
the  light  not  more  than  10  feet    He  did  not 
see  any  headlight  before  the  car  struck  him. 
The  evidence  for  the  defendant  was  to  the 
effect  that    the  car  was  going  about  four 
miles  an    hour   approaching    the   crossing; 
that  it  was  not  until  the  car  passed   the 
corner  of  the  fence  that  the  headlight  threw 
the  light  to  the  side;   that  then  the  motor- 
man  saw  something  on  the  road,  but  could 
not  t^  at  first  what  it  was,  though  he  soon 
discovered  it  was  a  wagon  approaching  the 
crossing;    that  it  appeared  to  him  it  had 
stopped,  or  was  about  to  stop,  and,  as  soon 
as  he  found  it  was  not  going  to  st(v,  he 
shut  off  the  current  applied  the  brake,  and 
reversed  the  car;    that  there  was  nothing 
he  could  have  done  which  was  not  done  to 
avoid  the  collision;   that  the  headlight  was 
on  the  dashboard,  was  burning  brightly,  and 
would  throw  reflection  a  couple  of  hundred 
feet,  though  the  motorman  could  not  distin- 
guish an  object  more  than  about  seventy- 
five  feet;  that  the  gong  was  rung;  that  the 
car  was  about  eight  or  ten  feet  from  the 
vehicle  when  the  motorman  saw  it  was  go- 
ing to  cross;  that  the  horse  was  not  knocked 
down,  and  the  wagon  was  not  pushed  more 
than  three  feet;  that  the  motorman  had  bis 
brakes  on,  and  the  car  well  under  control, 
before  reaching  the  crossing;    that  the  car 
could  be  seen  to  a  point  one  hundred  yards 
from  the  crossing  before  a  party  got  on  the 
track;  that  the  car  did  not  strike  the  horse, 
but  struck  the  wagon  about  the  rear  wheel; 
that  the  headlight  was  not  brok«i,  only  the 
glass  cracked;    that  the  fence  Is  eight  or 
nine  feet  from  the  edge  of  the  ties,  and  the 
house  fifteen  or  twenty  feet  from  the  edge 
of  the  fence.    The  above  testimony,  which 
was  that  of  the  motorman,  was  corroborated 
by  the  testimony  of  a  passenger.    He,   the 
passenger,   would  not   swear  that  the   b^l 
was  ringing,  bat  was  under  the  Impression 
that  it  was  ringing  almost  continuously.     It 
seemed  to  him  that  the  motorman  was  run- 
ning very  cautiously,   as  it  was  dark   and 
raining.    When  the  collision  occurred,  tbere 
was  nothing  in  the  way  of  Jolting  or  coacos- 
Bion  that  attracted  his  attention,  but  the  car 
merely  stopped  and  backed,  which  attracted 
his  attention,  and  he  went  forward  to  see 
what  was  the  matter,  and  found  there  had 
be»i  a  collision  with  a  wagon.    The  head- 
light was  a  kerosene  lamp,  etc    The  motor- 
man  also  testified:    "My  opinion  now  Is  the 
horse  was  stalled  on  the  track  when  they 
started  across."    In  rebuttal,  two  passensers 
testified   that  the  car  was  running  pretty 
fast;   that  they  felt  the  Jolt  when  the  colli- 
sion occurred;    that  they  did  not  feel'  the 
motion  of  the  brake  until  after  the  accident,. 
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or  bear  the  gong;  and  that  they  would  have 
beard  it  if  it  had  mng.  Plaintiff  also  tes- 
tified, in  rebuttal,  among  other  things,  that 
he  did  not  have  time  to  get  across  or  back 
off;  that,  just  before  starting  across,  he 
looked  to  see  if  the  car  was  coming;  that,  as 
soon  as  be  could  see  a  good  view  of  the  car, 
the  light  was  in  his  face;  that  he  could  not 
dlscoTer  It;  that,  when  be  saw  the  car 
light,  be  thinks  it  was  abont  10  feet  from 
him;  that  he  never  stopped  his  horse  at  all 
ontil  be  was  stmck;  that  the  motorman 
asked  blm  if  he  did  not  see  him,  but  said 
nothing  to  him  about  ringing  the  bell.  The 
Jury  inspected  the  scene  of  the  accident 

Sanasy   &   Saussy,  for   plaintiff  in  error. 
McAlpln  &  La  Roche,  for  defendant  in  error. 

PBB  CURIAM.    Judgment  afiElrmed. 


MONTGOMERY  t.  HUNT. 

(Supreme  Court  of  Georgia.     Jan.  27,  1804.) 

Actios  on  Note — Bdrdbn  or  Pnoov  —  Failorb 

or  COKSIDBRATIOH— FORCHASEB  WITH  NOTIOB. 

1.  Where  suit  was  brought  by  the  holder 
of  a  promissory  note  payable  to  the  order  of 
a,  named  person,  and  indorsed  by  the  payee  in 
blank,  and  the  defendant,  In  his  plea,  admits 
the  execution  of  the  note  and  the  ownership  of 
it  by  tiie  plaintiff,  a  prima  facie  case  for  the 
latter  is  made  out.  The  burden  of  proof  to  es- 
tabliah  his  defense  is  upon  the  defendant,  and 
consequently  he  is  entitled  to  open  and  con- 
dnde. 

2.  Where  a  promissory  note  is  given  con- 
temporaneously with  a  written  agreement  be- 
tween the  same  parties  which  stat^  the  consid- 
eration of  the  note,  the  two  instruments  consti- 
ote  one  contract,  and  are  to  be  construed  togeth- 
er; and  the  maker  of  the  note,  when  sued  there- 
on ^  «)ne  who  purchased  it  before  matnrity, 
for  Talne^  may  plead  the  failure  of  considera- 
tion, and  also  tliat,  when  the  plaintiff  purchased, 
he  knew  what  the  consideration  was  and  that 
it  had  failed,  or  had  snflScient  notice  to  put  him 
npon  inquiry  which  would  lead  to  a  knowledge 
of  these  facts. 

(Syllabna  by  the  Court.) 

Error  team  city  court,  Hall  county;  M.  h. 
Smith,  Judge. 

Action  by  J.  H.  Hunt  against  T.  B.  Mont- 
gomery. Verdict  for  plaintiff,  and  defendant 
brings  oror.    Reversed. 

The  following  is  the  official  report: 

J.  H.  Bunt  sued  T.  B.  Montgomery  on  a 
promissory  note  payable  to  the  order  of  Ma> 
gee,  Fletcher  &  Co.,  and  indorsed  by  them. 
The  jury  found  for  the  plaintiff,  and  the  de- 
fendant excepted  to  the  refusal  of  a  new  trial. 
Tbe  pleas  of  the  defendant  set  up  that  the 
note  was  without  consideration,  and  that  tbe 
plaintiff  was  not  a  bona  fide  holder  without 
notice^  The  defendant  testified  that  the  note 
was  signed  in  connection  with  and  at  the 
same  time  with  a  written  contract  in  evi- 
dence, between  Magee,  Fletcher  &  Co.,  of  the 
first  port,  and  tbe  defendant,  of  the  second 
part,  reciting  tbat'tba  partlea  of  tbe  first  part, 
having  established  a  permanent  Industry  in 
Galneavllle  for  the  purpose  of  manufacturing 


and  selling  tbe  Champion  combination  slat 
and  wire  fence,  do  hereby  make  and  cmsti- 
tute  the  party  of  the  second  part  a  lawful 
agent,  with  power  to  contract  or  sell  the  man- 
ufactured fence  in"  a  certain  district  of  that 
county,  tbe  manufacttired  fence  to  be  kept  In 
stock  by  the  manufacturing  agent,  D.  E.  Ev- 
ans, at  GainesvlUe,  and  at  all  times  to  be  fur- 
nished to  the  second  party  at  certain  stated 
prices;  that  the  manufacturing  agent  has  al- 
so bound  himself  "to  use  bis  endeavor  to  sell 
tbe  fence,  and  that  on  all  sales  made  by  him 
or  at  the  factory  to  credit  the  precinct  agent 
wherein  the  fence  goes  with  twenty-five  cents 
per  rod;  that  the  party  of  the  second  part, 
in  consideration  of  the  rights  and  privileges 
herein  granted,  agrees  to  use  bis  endeavors 
to  sell  the  fence  in  the  territory  named,  and 
pay  the  first  parties  five  cents  per  rod  of  the 
commissions  aftor  he  has  sold  1.000  rods  of 
fence,  and  received  all  the  commissions,  $2S0, 
as  he  has  this  day  secured  to  be  paid  $125  by 
execution  of  his  note,  being  one-half  of  the 
commission  cm  the  first  1,000  rods  sold;  and. 
If  600  rods  of  fence  have  not  been  sold  at  tbe 
end  of  six  months  by  the  said  second  party, 
then  the  said  company  or  their  authorized 
representatives  are  fully  empowered  tocancel 
the  agency,  and  appoint  another  agent  In  his 
stead,  but  If  they  decide  to  cancel  said  agen- 
cy, which  shall  be  at  their  option,  they  shall 
surrender  said  note  after  first  being  paid  one- 
half  of  the  commissions  on  the  fence  sold 
during  the  said  six  months,"  etc.  This  agree- 
ment and  the  note  vreee  each  dated  March 
21,  1892.  There  was  testimony  by  the  de- 
fendant and  bis  son  that  six  days  after  tbe 
note  was  signed,  defendant  received  from  one 
Bearden  a  letto:  asking  If  the  note  was  all 
right,  and  If  it  was  safe  to  buy  it  to  which 
defendant  replied  that  ho  supposed  he  signed 
the  note,  but  did  not  expect  to  have  to  pay  It 
on  the  conditions  upon  whicb  he  signed  It 
He  did  not  expect  to  have  much,  if  any- 
thing, to  pay  on  It  as  he  did  not  think  the 
fence  would  sell  in  bis  district,  and  he  had 
signed  the  note  on  these  conditions.  On  the 
first  Tuesday  In  April  he  met  the  plaintiff, 
who  asked  him:  "How  are  yon  getting  along 
selling  fences?"  "Not  very  well,"  replied  the 
defendant  Said  plaintiff:  "Well,  I  have 
bought  your  note."  Defendant  said:  "I  did 
not  think  you  would  have  bought  that  note." 
Plaintiff  replied:  "I  saw  your  letter  to  Bear- 
den about  the  note,  but,  when  I  saw  tbe  note 
was  payable  to  order,  I  bought  It  I  will 
buy  all  such  notes  as  that  especially  with 
your  name  on  them."  On  this  point  tbe 
plaintiff  testified  that  he  purchased  the  note 
from  Magee  a  few  days  after  it  was  given, 
paying  value  for  It;  knew  of  nothing  to  make 
It  defective,  and  bad  no  knowledge  or  notice 
of  anything  making  It  Invalid;  never  saw  de- 
fendant's letter  to  Bearden  about  the  note, 
and  did  not  tell  defendant  he  had  seen  It; 
never  knew  anything  abont  that  letter  to 
Bearden.  Magee  was  a  stranger  at  this  place. 
Plaintiff  did  not  know  blm.    Plaintiff  only 
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knew  he  was  golngr  about  in  the  country  sell- 
ing a  patent  fence,  or  rights  to  It,  and  taking 
notes.  Plaintiff  boagbt  three  notes  from  him, 
and  this  Is  one  of  them.  Martin  and  plaintiff 
afterwards  bought  four  more.  Plaintiff  did 
not  know  when  he  bought  what  the  note  sued 
on  was  given  for.  He  knew  they  were  deal- 
ing in  fences.  He  made  no  inquiry  about  it; 
supposed  it  was  something  about  the  fence; 
did  not  ask  Magee  how  defendant  came  to 
moke  him  the  note,  or  anything  else;  did  not 
know  anything  about  Magee,  Fletcher  &  Co., 
or  their  solvency,  and  knew  nothing  abont 
the  contract  T.  M.  Bell  testified  that  he  was 
Interested  with  Bearden,  and  wrote  to  Mont- 
gomery the  letter  mentioned.  At  that  time 
Magee  had  the  note.  When  the  answer  to  the 
letter  came,  it  was  read  by  witness  and 
Bearden.  Witness  thought  there  was  enough 
In  the  letter  to  keep  him  from  buying  the 
note,  and  in  fire  minutes  tore  up  the  lett«:. 
No  one  saw  It  .but  him  and  Bearden.  Hunt 
did  not  see  it,  nor  did  witness  tell  Hunt 
about  it.  The  letter  stated  that  defendant 
did  not  expect  to  have  much,  if  anything,  to 
pay  on  the  note,  which  was  signed  on  condi- 
tions, but  did  not  state  the  conditlonB.  The 
defendant  gave  the  following  testimony  as 
to  the  chrcumstances  under  which  the  note 
was  signed,  eta:  "A  man  representing  him- 
self to  be  a  Mr.  Magee  came  up  the  road  In  a 
buggy,  and,  getting  out,  came  to  see  me,  and 
said  he  wanted  me  to  act  as  agent  to  sell  a 
patent  wire  fence.  He  said  .Tack  Thompson 
and  William  Byers  hau  consented  to  become 
agents  in  their  districts,  and  he  wanted  a 
good  man  In  my  district;  that,  if  I  did  not 
make  anything,  I  could  not  lose  anything. 
He  said  I  would  hare  the  exclusive  right  to 
sell  in  my  district,  and  would  only  have 'to 
pay  a  certain  commission  on  what  fence  I 
actually  sold.  He  then  read  me  the  contract 
In  evidence,  and  the  note,  but  in  reading  the 
note  I  do  not  think  he  read  the  words  'or  or- 
der of.'  I  hesitated  about  signing  the  note. 
He  said  that  the  contract  was  that  the  note 
was  only  given  as  security  for  what  commis- 
sions would  be  due  them  or  their  part  of  the 
commissions  if  I  wM  any  fence,  and  I  would 
not  have  anything  to  pay  on  the  note  unless 
I  sold  some  of  the  fence,  and  then  only  their 
part  of  the  commissiona  He  said  the  note 
was  only  given  as  secnrlty,  and  that  It  would 
not  and  could  not  be  traded;  that  it  was  more 
than  they  dare  do  to  trade  the  note;  that 
the  notes  taken  by  them  would  be  filed  away 
in  their  office  to  secure  payment.  I  can  read, 
but  not  without  glasses.  I  did  not  have  my 
glasses  with  me,  and  could  not  read  the  con- 
tract or  note,  and  he  read  them  to  me.  He 
said  he  would  send  to  my  post  office,  Mur- 
raysville,  samples  of  the  fence  in  two  or  three 
days.  I  signed  the  contract  and  note  upon 
these  statements  and  the  reading  of  the  same 
by  him.  He  was  a  stranger  to  me.  I  never 
saw  anything  more  of  him.  I  have  sever 
sold  a  foot  of  the  fence.  He  did  not  send 
the  samples,  as  promised.    I  never  had  any 


sample  with  which  to  try  to  selL  I  have 
been  a  membo-  of  the  legislature.  I  never 
tried  to  sell  the  fence,  because  I  never  re- 
ceived the  sample.  I  never  applied  to  D.  E. 
Evans,  in  Gainesville,  for  any  of  the  fence. 
[Counsel  read  over  to  witness  that  part  of 
the  plea  in  reference  to  the  establishment  of  a 
factory  In  Gainesville.  Witaess  testified  that 
he  did  swear  to  that  plea  that  no  factory 
had  been  established  in  Gainesville.]  I  did 
not  know  whether  Mr.  Evans  had  one  here 
or  not  I  never  asked  him  about  it  I  knew 
he  was  to  be  the  manufacturing  agent  My 
Information  was  that  they  had  gone  off  a 
short  time  after  I  gave  the  note,  and  carried 
their  fact(H7  with  them."  D.  E.  Evans  testi- 
fied, among  other  things,  that  he  was  ap- 
pointed agent  to  manufacture  the  fence,  and 
contracted  with  Magee,  Fletcher  &  Co.,  to 
manufacture  it  and  put  up  a  factory:  that 
they  brought  a  machine  to  Gainesville  to 
make  it,  and  witness  always  had  the  fence 
for  sale,  and  made  and  still  makes  It;  and 
that  defendant  never  applied  to  him  for  any 
of  the  fence.  The  fence  Is  good.  Witness 
sold  lots  of  It  Magee,  Fletcher  &  Co.  put  up 
the  factory,  which  is  still  there.  On  cross-ex- 
aminauon  the  witness  testified  that  the  ma- 
chine had  not  been  used  in  a  month;  that 
Magee,  Fletcher  &  Co.  never  bought  any 
land  or  built  any  house,  and  there  was  no 
sign  showing  a  factory  was  there,  etc.  The 
defendant  introduced  the  letter  received  by 
him  from  Bearden,  on  the  back  of  which  he 
wrote  the  following,  and  sent  it  to  his  son-in- 
law,  an  attorney:  "Since  I  left  town  I  have 
been  studying  some  about  the  troublesome 
note.  I  have  come  to  the  conclusion  that  I 
could  convict  the  man.  So  I  want  yon  to 
see  Judge  Smith  at  once,  and.  If  yon  think  so, 
send  some  one  up  after  me,  and  I  will  come 
down  and  bring  Jack  Thompson  for  my  wit- 
ness. Now,  with  all  the  lies  he  told  me,  I 
still  refused  to  sign  the  note  until  he  told  me 
Jack  Thompson  had  taken  the  agency  for 
Whelchel's  district,  and  gave  him  his  note, 
and  he  had  it  filed  away.  So  you  see  I  gave 
him  my  note  by  him  making  these  false  state- 
ments. Jack  Thompson  has  not  given  his 
note.  So  you  see  how  he  lied  me  Into  it 
Will  this  convict  him  before  Judge  Smfthr' 

The  motion  for  new  trial  alleges  that  the 
verdict  is  contrary  to  law  and  evidence,  and 
that  the  court  erred  in  refusing  to  allow  the 
counsel  for  defendant  to  open  and  conclude 
the  argument.  The  motion  also  contains  the 
following  special  grounds:  (6)  Error  in  char- 
ging: "The  defendant  sets  up  as  defense 
that  he  gave  the  note  sued  on  only  as  collat- 
eral security  for  the  commissions  which 
might  be  due  Magee,  Fletcher  &  Co.,  and  that 
nothing  was  to  be  due  them  only  the  com- 
missions on  sales  when  they  should  be  made. 
As  to  this,  I  charge  you  that  the  note  is  un- 
conditional, and  is  payable  at  the  time  stated 
In  It  The  agreement  in  evidence  does  not 
annex  any  condition  to  it,  and  the  failure  of 
the  defendant  to  sell  the  fence  would  not  pre- 
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vent  a  recovery  by  the  plaintiff,  even  If  he 
had  notice  of  that  fact  The  fact  tliat  the 
defendant  did  not  sell  the  fence,  or  that  he 
did  not  realize  anything  from  the  sale  of  it, 
would  be  no  defense  to  a  suit  by  the  plaintiff 
or  any  one  else  on  the  note."  This  was  all 
the  charge  on  this  defense.  (7)  The  defend- 
ant's position  before  the  court  was  that  the 
note  was  given  simply  as  collateral  to  secure 
the  payment  to  Magee,  Fletcher  &  Co.  of 
their  part  of  the  commissions  of  what  fence 
would  be  sold,  and  that  no  fence  had  been 
sold;  and  that  plaintiff  had  notice  of  the  na- 
ture of  the  transaction  at  the  time  be  pur- 
chased the  note,  or  of  circumstances  suffi- 
cient to  put  a  prudent  man  on  his  guard; 
and  that,  therefore,  he  could  not  recover. 
The  court  erred  In  not  charging  the  jury  that, 
if  they  found  that  these  facts  w6re  estab- 
lished by  the  evidence,  then  they  should  find 
for  the  defendant;  and  the  court  did  not 
charge  this  to  be  the  law,  but  did  charge,  as 
before  stated,  that  the  fact  that  defendant 
realised  nothing  from  the  sale  of  the  fence 
would  be  no  defense  to  a  suit  by  the  plaintiff 
or  any  one  else  on  the  note,  w'hich  defendant 
■ays  was  errw.  The  court  erred  in  not  char- 
ging the  Jury  that,  under  the  written  agree- 
ment between  the  defendant  and  Magee, 
Fletcher  &  Co.,  the  note  was  given  merely 
as  collateral  to  secure  one-half  the  commis- 
sions on  the  first  1.000  rods  sold.  This  con- 
struction was  insisted  upon  by  defendant's 
counsel,  but  the  court  cluurged,  in  effect,  that 
no  sacb  stipulation  was  in  the  contract, 
which  defendant  says  was  error.  (8)  Coun- 
sel for  defendant  contended  that  if  the  agree- 
ment did  not,  in  the  opinion  of  the  court, 
show  that  the  note  was  given  simply  to  se- 
cure the  payment  of  such  commissions  as 
might  be  due  by  defendant.  It  was  ambigu- 
ous, and  was  capable  of  that  construction 
contended  for  by  defendant's  counsel,  and 
that  the  court  should  submit  it  to  the  Jury, 
and  charge  the  jury  that  if  they  found  from 
the  evidence  that  the  contract  was  repre- 
sented by  Magee  to  the  defendant,  at  the 
time  he  signed  It,  to  mean  that  the  note  was 
merely  given  as  security  for  the  payment  of 
Magee,  Fletcher  &  Ca's  part  of  the  commis- 
sions on  the  fence  actually  sold,  and  that 
nothing  would  be  due  by  defendant  unless  he 
did  realise  from  the  sale  of  the  fence,  and 
this  was  the  defendant's  understanding  of 
the  meaning  of  the  agreement  when  he 
signed  it,  the  jury  should  put  that  construc- 
tion upon  It.  But  the  court  did  not  submit 
the  agreement  to  the  jury  for  their  construc- 
tioo,  to  be  construed  by  them  instead  of  tte- 
ing  construed  by  the  court,  and  charge  them 
as  requested  by  counsel,  and  defendant  says 
this  was  error.  (9)  Refusal  to  charge,  as  re- 
quested in  writing:  "The  contract  in  evi- 
dence between  defendant,  T.  B.  Montgomery, 
and  Magee,  Fletcher  &  Co.,  the  payee  of  the 
note;  should  be  construed  according  to  the 
sense  put  upon  It  by  the  parties  at  the  time 
of  the  execution  of  the  contract    If  you 


should  find  from  the  evidence  that  Magee  or 
Fletcher,  at  the  time  of  the  execution  of  the 
note  or  contract,  said  Its  effect  would  be  that 
the  note  would  be  only  collateral  or  security 
for  the  amount  which  would  be  due  them  by 
Mcmtgomery  as  their  part  of  the  commis- 
sions on  the  fence  sold  by  him  (Montgom- 
ery), and  that  he  would  not  have  any- 
thing to  pay  on  said  note  unless  he  should 
succeed  in  selling  some  of  the  fence,  and  If 
you  find  that  Montgomery  understood  this 
to  be  the  meaning  of  the  contract  at  the 
time,  then  the  contract  will  be  construed  ac- 
cording to  and  as  having  that  meaning.*' 
(10)  Counsel  for  defendant  contended  that,  if 
the  written  agreement  In  evidence  did  not 
set  forth  that  the  note  was  given  as  security 
for  the  payment  of  Magee,  Fletcher  &  Co.'s 
part  of  the  commissions  on  the  fence  actual- 
ly sold,  still  the  evidence  showed  that  it  was 
given  for  that  purpose  alone,  and  the  court 
should  have  charged  the  jury  that  If  they 
found  from  the  evidence  that  the  note  was 
given  merely  as  collateral  security  for  the 
payment  of  Magee,  Fletcher  &  Co.'a  half  of 
the  commissions  on  the  first  1,000  rods  of 
fence  sold,  and  that  no  fence  had  tieen  sold, 
and  that  plaintiff  purchased  the  note  with 
notice  that  the  note  was  given  for  that  pur- 
pose, or  with  notice  of  circumstances  which 
would  put  a  prudent  man  on  Inquiry,  he 
would  take  subject  to  the  equities  between 
the  original  parties  to  the  note.  But  the 
court  did  not  so  charge  the  Jury,  and  movant 
says  this  failure  to  charge  was  error.  (11> 
Counsel  for  defendant  contended  in  argu- 
ment that,  unless  the  note  was  given  as  col- 
lattfal  for  the  payment  of  Magee,  Fletcher 
&  Co.'s  part  of  the  commission,  then  the 
facts  showed'  there  was  no  conslderatioD 
whatever,  that  defendant  received  nothing 
as  value  for  the  note,  and  was  not  indebted 
to  the  payee  anything.  On  the  subject  of 
what  would  constltue  a  consideration,  the 
only  charge  of  the  court  was  as  follows:  "A 
consideration  is  valid  if  any  benefit  accrues 
to  him  who  makes  the  promise,  or  any  injury 
to  him  who  receives  the  promise;  and  if  Ma- 
gee, Fletcher  &  Co.  and  the  defendant  made 
an  agreement,  each  contracting  with  the  oth- 
er to  do  certain  things,  the  contract  and 
the  promise  of  one  party  would  be  sufficient 
consideration  for  the  contract  of  the  other 
party."  Movant  says  this  charge  was  er- 
ror—First, because  movant  contends  that 
there  was  no  evidence  of  any  benefit  to  de- 
fendant or  any  injury  to  Magee,  Fletcher  & 
Co.,  as  a  consideration  of  this  note;  second, 
because  the  court  failed  to  charge  the  coun- 
ter proposition,  that,  if  there  was  no  benefit 
to  defendant  and  no  Injury  to  Magee,  Fletch- 
er &  Co.  as  a  consideration  for  the  note,  it 
would  be  without  consideration,  though  the 
court  did  charge  that  if  there  was  no  consid- 
eration for  the  note,  and  the  plaintiff  pur- 
chased with  notice  of  that  fact,  he  could  not 
recover;  third,  because  the  charge  was  mis- 
leading to  the  jury,  in  that  It  directed  their 
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attention  to  the  promlBes  and  counter  ptoin> 
ises  in  the  agreement,  whereaB  there  was  no 
snit  on  the  agreement,  but  on  the  note,  and 
was  calculated  to  make  the  Impression  on 
their  minds  that  the  promises  or  stipulations 
In  the  agreement  were  a  sufficient  considera- 
tion for  the  note,  whereas  movant  contends 
there  was  nothing  contained  In  the  agree- 
ment which  could  by  any  possibility  be  re- 
ferred to  the  note  as  a  consideration  for  the 
note,  and  the  agreement  contained  no  con- 
tract on  the  part  of  Magee,  Fletcher  &  Go., 
conferred  no  right  upon  defendant  which 
could  stand  as  a  consideration  for  the  note, 
or  which  could  be  referred  to  the  note, 
but  really  was  all  on  -one  side,  and  that 
there  was  no  right  or  benefit  conferred  on  de- 
fendant by  the  agreement,  and  no  promise  to 
him  by  the  othet  parties  to  the  contract,  but 
was  only  part  of  a  cleverly-devised  scheme 
to  Injure  defendant  by  obtaining  from  him 
the  note  In  question.  (12)  J.  C.  Browing 
testified  that  he  had  given  to  Magee,  Fletch- 
er &  Co.  a  note  similar  to  the  one  sued  on, 
and  accompanied  by  a  contract  like  the  one 
In  evidence,  and  that  he  received  a  letter 
from  Martm  &  Hunt  about  It;  but  It  turned 
out  the  note  belonged  to  Hunt  alone,  and  that 
in  conversation  with  Hunt  (the  plalntiflT),  in 
speaking  about  the  notes  taken  by  Magee, 
Fletcher  &  Co.,  Hunt  had  said:  "We  gave 
one  hundred  dollars  apiece  for  them."  Wit- 
ness said  he  did  not  know  who  Hunt  meant 
by  "we."  but  he  Inferred  from  the  fact  that 
Martin  &  Hunt  were  in  partnership  In  the 
livery  business,  and  the  fact  that  Hunt  said 
they  (Martin  &  Hunt)  had  purchased  togeth- 
er some  of  the  Magee,  Fletcher  &  Co.  notes, 
wbea  Hunt  (the  plaintiff)  said  "we"  had  paid 
$100  each  for  the  notes,  he  meant  Martin  & 
Hunt  The  court,  over  the  objection  of  de- 
fendant's counsel,  ruled  out  tne  statement  of 
witness  as  to  whom  he  inferred  were  meant 
by  "we"  as  used  by  Hunt.  Defendant  says 
this  ruling  was  error.  Defendant  then  of- 
fered to  prove  by  the  witness  that  Martin, 
of  the  firm  of  Martin  &  Hunt,  said  that  they 
knew  all  about  the  contracts  made  between 
Magee,  Fletcher  &  Co.  and  the  parties  who 
gave  the  notes  when  they  purchased  the 
notes.  The  court  excluded  the  testimony,  on 
the  ground  that  there  was  no  evidence  to  con- 
nect Martin  with  the  note  sued  on,  and  to 
show  he  was  interested  with  plaintiff  in  said 
note.     Defendant  says  this  ruling  was  error. 

Perry  &  Craig,  for  plaintiff  In  error.    J.  B. 
Estes  and  J.  C.  Boone,  for  defendant  in  error. 

PER  CURIAM.    Judgment  reversed. 


TITTLE  T.  BENNETT,  Ordinary. 
(Supreme  Court  of  Georgia.     March  19,  1894.) 

OUARDUK'S  BOSD  —  LlABILlTT  OF  SORBTT  — CoH- 
TRACT— KfTECT  on  PeRSOKS  NOT  PARTIES. 

1.  A  surety  upon  a  guardian's  bond,  after 
obtaining  his  discharge  under  section  1817  of 


the  Code,  altiiongh  liable  to  the  ward  for  any 
past  default  of  the  guardian.  Is  not  liable  to  a 
surety  of  the  gnardian  upon  a  second  bond,  who  ; 
has  answered  for  that  default  in  consequence  of 
his  own  statutory  liability  upon  the  second 
bond.  This  liability  of  the  second  surety  is 
primary  as  between  himself  and  the  first  snre- 
ty,  and  he  has  no  right,  rither  of  indemnity  or 
of  contribution,  from  the  latter. 

2.  A  proposal  by  the  administrator  of  the 
first  surety  to  the  second,  pending  litigation 
against  them  jointly  upon  both  bonds  in  a  suit 
fay  the  ward,  to  the  effect  that,  however  the  lit- 
igation might  turn  out,  they  would  share  the 
burden  equally,  and  the  assent  thereto  by  the 
second  surety,  constituted  no  binding  contract, 
especially  as  against  a  surety  upon  the  adminis- 
trator's bond,  who  had  no  share  In  the  making 
or  the  acceptance  of  the  proposal,  and  neither 
consented  to  nor  ratified  the  same. 

3.  It  results  from  the  foregoing  that  the 
declaration  of  the  plaintiff  below  set  forth  no         j 
cause  of  action,  and  that  the  court  erred  in  not         ' 
dismissing  the  same  on  motion  of  the  defend- 
ant 

(Syllabus  by  the  Court) 

Error  from  superior  conrt,Dade  coon^;  T. 
W.  Mllner,  Judg& 

Action  by  J.  A.  Bennett,  ordinary,  for  the 
use  of  J.  A.  Case,  against  J.  M.  Sutton  and 
Thomas  Tittle.  Judgment  for  plaintiff,  and 
defendant  Tittle  brings  error,  and  plaintiff 
brings  a  cross  bill  of  exceptions.  Judgment 
reversed.  On  cross  bill  of  exc^ttions.  Judg- 
ment affirmed. 

The  following  is  the  ofllcial  report; 

To  an  action  by  the  ordinary  for  use  of 
J.  A.  Case  against  J.  M.  Sutton  and  Thomas 
Tittle  a  general  demurrer  was  filed  by 
Tittle,  who  was  the  only  defendant  served. 
The  demurrer  was  overruled,  and  this  ruling 
Is  assigned  as  error.  The  declaration  seta 
forth  the  following:  On  December  7,  1874, 
J.  M.  Sutton,  as  principal,  and  Thomas  Tittle 
and  others,  named  as  securities,  entered  into 
an  administrator's  bond  for  the  faithful 
performance  by  J.  M.  Sutton  of  his  duties  as 
administrator  of  the  estate  of  Leroy  Sutton, 
upon  the  acceptance  of  which  bond  J.  M. 
Sutton  took  possession  of  the  estate.  In 
his  lifetime,  lieroy  Sutton  become  bound  as 
surety  on  the  bond  of  one  Jenkins  as  gnard- 
ian of  his  wards,  J.  W.  Williams  and  Jane 
Williams,  the  latter  of  whom  married  one 
Sammons.  Jenkins  died  without  account- 
ing for  his  trust  While  Leroy  Sutton  was 
BO  bound,  he  applied  to  the  ordinary  to  be 
released  from  the  suretyship,  whereupon  the 
ordinary  required  Jenkins  to  give  another 
bond,  which  he  did,  giving  as  one  of  his 
sureties  J.  A.  Case.  After  the  death  of  Jen- 
kins, his  wards,  having  arrived  at  majority, 
began  their  action  against  both  sets  of  sure- 
ties, and  on  the  trial  recovered  Judgment 
March  25,  1887.  against  J.  M.  Sutton,  admin- 
istrator of  Leroy  Sutton,  McKensie  Nicholas, 
and  J.  A.  Case,  for  $287.20  for  the  waste  aris- 
ing upon  the  bond  first  given  by  Jenkins, 
and  $367.53  arising  after  the  execution  of 
the  second  bond,  and  unaccounted  for  by 
Jenkins.  During  the  pendency  of  said  liti- 
gation, J.  M.  Sutton,  administrator,  went  to 
J.  A.  Case,  and.  not  knowing  how  the  ac- 
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«oiintiiif  would  ahow  up,  offered  Case  a 
proposition  tbat,  however  it  might  turn  out, 
they  wonld  equally  share  the  burden,  to 
wUch  Case  assented.  At  the  time  of  the 
i«nditl<xi  of  the  Judgment  in  favor  of  the 
wards  of  Jenkins,  J.  M.  Sutton  had  already 
converted  Into  money  the  property  of  the 
intestate  liable  to  levy  and  sale,  and  bad 
himself  removed  to  Tennessee.  McKenzle 
Nicholas,  the  other  surety,  was  wholly  In- 
solvent, having  no  prox)er^  liable  to  seizure 
under  the  law;  and  Case  was  forced  to  pay 
off  the  whole  of  the  Judgment,  and  the  exe- 
cution issued  to  enforce  the  same  was  re- 
turned by  the  sheriff  with  an  entry  of  no 
property  as  to  Leroy  Sutton,  whereby  J.  M. 
Sutton  as  principal,  and  his  sureties,  be- 
came liable  to  an  action  to  enforce  contribu- 
tion. AU  of  said  sureties  except  Tittle  have 
removed  from  the  state,  and  have  no  prop- 
erty therein,  except  Larkin  Payne,  who  is 
dead,  and  there  is  now  no  administiator  on 
his  estate. 

W.  U.  &  3.  P.  Jacoway,  T.  3.  Lumpkin, 
and  Jones  &  Martin,  for  plaintiff  In  error. 
K.  J.  &  J.  McCamy  and  McCntchen  &  Shn- 
nute^  for  defendant  in  error. 

PftR  GDRIAH.  Judgment  reversed.  On 
cross  bill  of  exceptions.  Judgment  affirmed. 


J.  G.  HYNDS  MANUrO  CO.  et  al.  v. 
OGLESBT  &  MEADOft  GRO- 
CERY CO.  et  si. 
iSnpreme  Court  of  Qeorgia.     Jan.  27,  1891.) 

£XXCUTI0N  Sale   of  MoRTOilOED    lUNDg— OlBTRI- 

BCTioN  or  Proceedb. 
The  holder  of  an  unforeclosed  mortgage 
on  ptxtperty  brought  to  sale  under  a  general 
Jadnnent  junior  to  the  mortgage  could  not, 
without  the  consent  of  the  mortgagor  and  the 
plaintiff  in  execution,  cause  the  entire  estate  to 
be  sold,  ^nd  afterwards  claim  the  fund  in  the 
sheriff's  hands. 

(Syllabus  by  the  Court) 

Bnor  from  superior  court,  Lumpkin  coun- 
ty;  O.  J.  WeUbom,  Judge. 

Application  by  J.  G.  Hynds  Manufactur- 
ing ConH>any  and  others  against  the  Oglesby 
&  Meador  Grocery  Company  and  others  for 
a  mle  admitting  the  petitioners  to  share  In 
the  proceeds  of  an  execution  sale  in  the  bands 
of  the  sbniff.  From  an  order  granting  the 
respondents  a  share  in  the  proceeds  the  pe- 
titioners bring  error.     Reversed. 

H.  H.  Dean,  for  plaintiffs  in  error.  WIer 
Boyd  and  M.  O.  Boyd,  for  defendants  In  er- 
ror. 

SIMMONS.  J.  Movants  in  a  rule  against 
the  sheriff,  to  which  the  Oglesby  &  Meador 
Grocery  Company  hnd  been  made  a  party 
defendant,  contested  with  the  respondent 
company  for  the  remainder  of  a  fund  raised 
by  8  sale  of  realty  under  a  levy  of  executions 
of  tbe  movants  founded  <m  general  Judg- 
ments. The  respondent  company  claimed 
nnder  a  mortgage  of  prior  date  to  the  Judg- 


ments, and  in  its  petition  to  be  made  a  party 
defendant  alleged  that  at  tbe  sale  in  ques- 
tion the  entire  estate  In  the  land  was  sold, 
and  that  the  defendant  In  fl.  fa.  was  wholly 
insolvent,  and  had  no  other  property  besides 
that  which  was  sold  under  the  levy.  It  ap- 
peared that  counsel  for  the  respondent  com- 
pany gave  public  notice  to  the  bidders  at  the 
sole  that  the  entire  estate  would  be  sold, 
and  that  the  company  would  look  to  the  pro- 
ceeds of  the  sale  to  extinguish  its  mortgage; 
but  the  movants  were  not  present,  and  gave 
no  consent  to  this.  The  mortgage  was  not 
foreclosed  at  the  time  of  the  sale.  The  re- 
spondent company  was  the  purchaser  at  tbe 
sale.  The  Judge,  presiding  without  a  Jury, 
awarded  the  fund  to  the  mortgage,  aad  to 
this  ruling  the  movants  excepted. 

A  sale  of  land  under  a  general  Judgment 
Junior  to  a  mortgage  thereon  is  a  sale  of  the 
equity  of  redemption  only,  unless  the  mort- 
gage has  been  foreclosed,  and  the  mortgagee 
places  his  execution  in  the  hands  of  the  of- 
ficer making  the  sale,  and 'causes  the  title 
unincumbered  to  be  sold  (Code,  S  1987;  Tar- 
ver  v.'EUison,  67  Ga.  54),  or  unless  tbe  mort- 
gagor and  the  mortgagee  and  the  plaintiff 
in  the  fl.  fa.  levied  consent  that  the  entire  es- 
tate shall  be  sold  (Code,  f  3974).  The  mort- 
gage in  this  case  not  having  been  foreclosed, 
and  no  such  consent  having  beea  given  by 
the  plalntifTs  In  fl.  fa.,  the  Interest  sold  was 
merely  the  equity  of  redemption,  and  the 
court  erred  in  holding  that  the  mortgage  was 
entitled  to  the  fund.  Counsel  for  the  defend- 
ant in  error  relied  upon  the  case  of  Baker 
V.  Gladden,  72  Ga.  469,  in  which  it  was  ruled 
that  the  holder  of  an  unforeclosed  mortgage 
on  land  sold  at  sheriff's  sale,  although  he 
could  not  at  law  claim  payment  out  of  the 
fund  arising  from  the  sale,  could  make  such 
a  claim  in  equity,  and,  upon  proper  allega- 
tions, showing  the  insolvency  of  the  debtor, 
and  that  the  mortgage  creditor  would  be 
without  remedy  unless  such  fund  were 
awarded  him,  would  be  entitled  to  priority 
over  creditors  who  claimed  under  Judgment 
Junim-  to  the  mortgage.  In  that  case,  how- 
ever, the  court  was  not  dealing  with  a  fund 
raised  by  a  sale  of  the  equity  of  redemption. 
The  executions  imder  which  the  sale  was 
had  were  older  than  the  mortgage,  and  the 
whole  estate  was  sold,  and  the  fund  in  con- 
troversy was  the  balance  remaining  after 
these  esecutionB  had  been  satisfied.  Clear- 
ly, that  decision  is  not  applicable  to  the  case 
at  bar.    Judgment  reversed. 


WESTERN  UNION  TEL.  CO.  v.  MOSS. 
(Supreme  Court  of  Georgia.     Feb.  26,  1894.) 

Teleqrafh  Cohpant— Failure  to  Transmit  Tbl- 
SORAK— Patmest. 
1.  An  agent  of  a  telegraph  company  has  no 
right  to  substitnte  a  free  message  from  himself 
for  a  prepaid  message  furnished  to  him  for 
transmission,  and  a  subsequent  return  of  the 
money,  and  its  acceptance  by  the  person  who 
paid  it,   will  not  operate  as  a  ratification  of 
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snch  anbatitntion,  without  evidence  ehowing 
that  thia  person  knew  of  the  enbetitntion  at 
the  time  toe  money  was  refunded  to  him.  In 
the  present  case  the  evidence  fails  to  show  snch 
knowledge. 

2.  Where  a  telegraph  company  has  incur- 
red the  statutory  penalty  for  failare  to  trans- 
mit and  deliver  a  message,  merely  refunding  the 
money  received  by  it  as  prepayment  for  service 
never  performed  will  not  bar  an  action  for  the 
penalty. 

(Syllabus  by  the  Oourt) 

Brror  from  superior  court,  Cobb  county; 
O.  F.  Qober,  Judge. 

Action  by  William  B.  Moss  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  ei^ 
ror.    Affirmed. 

Bigby,  Reed  ft  Berry  and  Clay  &  Blair,  for 
plaintiff  In  error.  W.  R.  Power,  for  defend- 
ant in  error. 

BLBCKLBT,  O.  X  1.  The  default  charge- 
able to  the  company  was  not  a  mere  error  in 
transmisBlon,  but  a  total  failure  to  transmit 
and  deliver  the  message  which  was  Intrusted 
to  it.  The  agent,  whether  actuated  by  a  mo- 
tive of  kindness  or  any  other,  had  no  right 
to  substitute  a  free  message  of  his  own  for 
that  which  he  had  received  for  transmission, 
and  which  was  paid  for  in  advance.  True 
It  is  that  this  substitution  was  capable  of 
ratification,  but  no  ratification  could  result 
from  an  act  done  without  knowledge  of  the 
thing  to  be  ratified.  Though  the  evidence 
rendered  it  certain  that  the  money  prepaid 
as  compensation  for  sending  the  message 
over  the  wires,  and  delivering  It  at  destina- 
tion, was  refunded  shortly  after  the  substitu- 
tion of  the  one  message  for  the  other  took 
place,  this,  without  proof  that  the  money 
was  received  and  accepted  with  knowledge 
of  the  substitution,  would  not  suffice  to  es- 
tablish ratlflcatloa  And  the  evidence  whol- 
ly failed  to  show  such  knowledge. 

2.  If  the  company  IncutTed  the  statutory 
penalty,  there  was  no  remission  of  the  pen- 
alty by  receiving  back  the  money  which  had 
been  paid  to  the  oMnpany  for  service  which 
it  never  performed.  It  could  not  cancel  the 
penalty  by  merely  refunding  this  money. 
Had  there  been  some  express  agreement, 
amounting  to  an  accord,  and  the  refunded 
money  had  been  received  in  satisfaction,  the 
penalty  might  have  been  released  or  dis- 
charged. But  no  such  agreement  appears. 
Merely  refunding  the  money  by  %e  <me 
party,  and  receiving  it  back  by  the  other, 
did  not  constitute  any  bar  to  the  action.  Tele- 
graph Co.  v.  Taylor,  84  Ga.  408,  11  S.  B.  396, 
citing  Telegraph  Go.  v.  Buchanan,  35  Ind. 
430.     Judgment  affirmed. 


BARRBTT  v.  VBRDBRY. 
(Supreme  Court  of  Georgia.     Dec.  18,  1893.) 
BaaiOH  or  Costraot— Dakaoss. 
The  evidence  fully  establishing  the  mak- 
ing  of   the   contract   declared   upon,   and   its 


breach,  the  plaintiff  was  entitled  to  recover  as 
damages  the  difference  between  the  value  of 
the  Interest  sold,  at  the  time  the  breach  occur- 
red, and  the  amonnt  which  the  defendant  had 
contracted  to  pay  for  that  interest.  There  was 
evidence  tending  to  show  that  this  difference 
amounted  to  as  much  as  1368.60.  The  special 
pleas  of  the  defendant  were  no  answer  to  the 
action. 
(Syllabus  by  the  Court) 

Brror  from  city  court  of  Richmond;  W.  F. 
Bve,  Judge. 

Action  by  Thomas  G.  Barrett  against  B.  F. 
Yerdery.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Reversed. 

W.  K.  Miller,  for  plaintiff  in  error.  Salem 
Dutcher,  for  defendant  In  error. 

SIMMUNS,  J.  It  appears  from  the  decla- 
ration that  the  defendant  contracted  wltb 
the  plaintiff  for  the  purchase  of  an  Interest 
in  certain  patent  rights  held  by  the  plaintiff 
under  a  license  from  the  American  Blectric 
lilght  Company  of  New  York,  agreeing  to 
pay  (600  therefor,  but  subsequently  refnaed 
to  accept  or  pay  for  the  same,  and  the  plain- 
tiff seeks  to  recover  upon  thia  contract.  The 
case  came  to  this  court  upon  exceptions  to 
the  overruling  of  a  demurrer  to  the  declara- 
tion, and  the  judgment  of  the  court  b^ow 
was  afiirmed.  80  6a.  349,  16  S.  B.  470.  A 
trial  was  then  had  before  the  Judge  without 
a  Jury.  A  motion  to  strike  the  defendant's 
special  pleas,  on  the  ground  that  they  con- 
tained no  defense  to  the  action,  was  over- 
ruled; and  the  court,  after  hearing  the  evi- 
dence, rendered  Judgment  for  the  defendant. 
The  plaintiff  made  a  motion  for  a  new  trial, 
which  was  overruled,  and  to  this  ruling  he 
excepted.  He  excepted  also  to  the  refusal 
of  the  court  to  strike  the  defendant's  special 
pleas. 

We  think  the  court  erred  In  refusing  to 
strike  these  pleas.  The  defenses  set  up 
therein  were  based  upon  matters  arising  sub- 
sequently to  the  refusal  of  the  defendant  to 
comply  with  his  contract  If  the  rights  the 
plaintiff  had  contracted  to  sell  were  forfeited, 
as  averred  In  one  of  the  pleaa,  by  lUs  failure 
to  organize,  within  a  year  from  the  date  of 
hia  license,  a  corporation  which  should  suc- 
ceed to  his  rights  under  the  license,  the  for- 
feiture could  not  have  occurred  prior  to  the 
defendant's  refusal  to  take  the  Interest  con- 
tracted for,  as  the  year  had  not  then  ex- 
pired; the  license  belug  dated  December  10, 
1881,  and  the  refusal  having  taken  place  In 
the  following  February.  A  breach  of  con- 
tract cannot  be  Justified  by  anything  the  oth- 
er party  to  the  contract  may  have  done  or 
omitted  to  do  afterwards.  If  the  defendant 
had  no  legal  ground  for  refusing  to  comply 
with  bis  contract  at  the  time  of  such  refusal, 
the  right  of  action  which  then  accrued  to  the 
plaintiff  would  not  be  defeated  by  any  sub- 
sequent forfeiture  of  the  plaintitrs  rights  un- 
der the  license,  nor  by  bis  subsequent  deal- 
ings with  the  interest  which  the  defendant 
had  contracted  to  take.    That  the  contract 
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(tedated  vftm  TraB  8  falld  contract,  tbe 
breach  of  which  would  entitle  the  plaintiff  to 
recover,  was  decided  when  the  case  was  here 
before.  88  Ga.  349,  16  S.  E.  476.  The  cod- 
tract,  and  the  breach  of  It,  as  alleged,  being 
folly  established  by  the  proof,  and  the  de- 
fendant haying  failed  to  establish  a  valid  de- 
fense to  tbe  same,  the  plaintiff  was  entitled 
to  a  Judgment  for  at  least  nominal  damages 
and  costs.  "In  every  case  of  breach  of  con- 
tract, the  other  party  has  a  right  to  dam- 
ages," and,  "if  there  be  no  actual  damages, 
the  plaintiff  can  have  nominal  damages, 
which  wiU  carry  the  costs."  Code,  t  2946; 
Bank  v.  Sibley,  71  Ga.  727  (4),  733;  Kenny 
V.  CoUier,  79  Ga.  743,  745.  It  foUows  from 
what  has  been  said  that  a  new  trial  should 
be  awarded. 

Whether  the  plaintiff  would  be  entitled  to 
actual  damages  or  not  would  depend  upon 
whether,  at  the  time  the  breach  of  contract 
occurred,  the  salable  value  of  the  interest 
contracted  for  was  less  than  the  contract 
price.  It  It  was,  tbe  plaintiff  would  be  en- 
titled to  recover  the  difference;  this  measure 
of  damages  being  applicable  where  tbe  ven- 
dor has  retained  as  his  own  the  property 
sold,  niton  the  refusal  of  the  vendee  to  take 
the  same,  as  was  done  in  this  case.  Tied. 
Sales,  I  833.  When  the  decision  In  this  case 
was  annonnced,  we  thought  there  was  evi- 
dence tending  to  show  that  this  difference 
amounted  to  as  much  as  tbe  sum  stated  in 
the  headnote,  but  this  was  not  absolutely 
adjudicated,  and  the  process  by  which  the 
result  was  reached  need  not  be  examined. 
Judgment  reversed. 


DUNAGAN  T.  WEBSTER  et  al. 

(Supreme  Court  of  Georgia.     Jan.  27,  1894.) 

jodoiib.st  aoaisst  aominibtiutob— iiiabilitt  of 
Deceobnt's  Homestead. 

Where  one  qoalifies  as  administrator  of 
a  deceased  person,  it  is  an  undertaking  by  the 
administrator  eqaivalent  to  a  contract  to  duly 
administer  the  estate  according  to  law,  for  the 
benefit  of  the  heirs  and  creditors.  If  such  qual- 
ification took  place  prior  to  the  passage  of  the 
homestead  act  of  1868,  a  homestead  set  apart 
to  the  wife  of  the  administrator  in  1873,  out  of 
hia  land,  is  subject  to  a  judgment  rendered 
against  him  by  the  court  of  ordinary,  in  favor 
of  the  heirs,  upon  a  citation  for  a  settlement  of 
his  accounts,  although  the  judgment  was  based 
upon  a  failnre  by  the  administrator  to  pay  over 
naoney^  belonging  to  the  estate,  whl(A  did  not 
come  into  his  hands  until  1887. 
(Syllabns  by  the  Court.) 

Error  from  superior  court,  Hall  eonnty;  O. 
J.  W^dlbom,  Judge. 

In  tbe  matter  of  the  settlement  of  the  es- 
tate of  Joseph  Bunagan,  an  execution  was 
levied  on  the  homestead  of  the  administra- 
tor, <m  a  Judgment  by  the  heirs  against  hitr ; 
and  Sarab  Dunagan,  the  widow,  interposed  a 
dalm.  From  an  order  holding  the  home- 
stead liaUe,  the  widow  brings  error.  Af- 
flnned. 

T.21&F..no.l — 5 


Saml.  C  Dnnlap  and  W.  L.  Tdford,  for 
plaintiff  in  error.  Geo.  E.  Looper,  for  de- 
fendant In  error. 

SIMMONS,  X  Joseph  Dunagan  died  In 
1861,  and  In  the  same  year  J.  T.  and  Ezeklel 
Dunagan  qualified  as  administrators  of  his 
estate.  In  1887  certain  money  which  bad 
been  buried  by  the  deceased  was  found,  and 
went  Into  the  hands  of  the  administrators. 
They  were  cited  by  the  heirs  to  a  settle- 
ment before  the  ordinary,  and  a  judgment 
was  rendered  against  them  in  favor  of  the 
heirs.  An  execution  founded  upon  this  judg- 
ment was  levied  on  certain  land  as  the  prop- 
erty of  Ezeklel  Dunagan,  and  hia  wife  in- 
terposed a  claim  to  tbe  property  as  having 
been  set  apart  to  her  and  her  children,  as  a 
homestead  and  exemption,  on  March  20, 
1873.  It  appeared  that  he  had  never  sold 
or  otherwise  disposed  of  the  land.  Upon  the 
agreed  facts,  the  question  whetbec  the  land 
was  subject  to  tbe  execution  was  submit- 
ted to  the  judge  without  a  Jury,  and  he 
found  that  it  was,  and  to  this  ruling  the 
claimant  excepted.  Where  one  qualifies  as 
administrator,  It  Is  an  undertaking  equiva- 
lent to  a  contract  on  his  part  to  duly  admin- 
ister the  estate  according  to  law  for  tbe 
benefit  of  heirs  and  creditors.  In  the  pres- 
ent case  the  claim  of  tbe  creuiior  was  based 
upon  this  contract  on  the  part  of  the  admin- 
istrator; and  tbe  contract,  as  we  have  seen, 
antedated  the  constitution  of  1868,  under 
which  the  homestead  was  set  apart.  The 
supreme  court  of  the  United  States,  In  the 
case  of  Gnnn  v.  Barry,  15  Wall.  610,  re- 
versing the  decision  of  this  court  held  that 
the  bomestead  right  could  not  prevail  against 
a  contract  created  prior  to  the  constitution; 
that,  as  to  such  contracts,  tbe  bomestead  is 
a  nullity,— and  that  ruling  has  since  been 
followed  In  several  decisions  of  this  court 
It  has  also  been  held  that  as  between  the 
homestead  right  and  the  claim  of  a  creditor 
founded  npon  such  a  contract  the  date  of 
the  contract,  and  not  of  tbe  breach  of  it 
governs  in  determining  the  question  of  prior- 
ity. Van  Dyke  v.  Kllgo,  54  Ga.  531;  Drink- 
water  V.  Moreman,  61  Ga.  30>;  Hunt  v. 
Juhan,  63  Ga.  162;  Doughiss  v.  Boylston,  69 
Ga.  186;  WlllU  V.  Thornton,  73  Ga.  128.  It 
follows  that  the  court  below  did  not  err  in 
holding  the  property  subject  Judgment  af- 
firmed. 


OSBORNB  V.  HUGHES. 

(Supreme  Cioart  of  Georgia.     Feb.  26,  1894.) 

AFPBil/— iNSCrFIOISKT  BoKD. 

As  the  surety  on  a  replevy  bond  given 
by  the  defendant  in  a  distress  warrant  is  lia- 
ble for  the  condemnation  money  by  reason  of 
his  snretyship  on  that  l>ond,  he  cannot  become 
surety  on  an  appeal  taken  l>]r  the  defendant  to 
the  superior  court  from  the  judgment  rendered 
against  him  in  the  justice's  court.  An  appeal 
so  entered  is  a  nullity,  and  should  be  dismissed 
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by  the  snperior  court  on  motion.     The  caae  1b 
ruled  In  principle  bjr  Insurance  Co.  t.  Plant,  S6 
Ga.  623. 
(Syllabua  by  the  Court) 

Brror  from  superior  court,  Catooea  coun^; 
T.  W.  Mllner.  Judge. 

Action  by  Joseph  W.  Osborne  against 
Jesse  Hughes.  From  a  Judgment  for  plain- 
tiff, defendant  appeals  to  the  superior  court. 
From  an  order  refusing  to  dismiss  the  ap- 
peal, plaintiff  brings  error.    ReTersed. 

J.  H.  Anderaon  and  Payne  &  Walker,  for 
plaintiff  in  error.  B.  M.  W.  Olenn,  for  de- 
fendant in  error. 

PBR  CURIAM.    Judgment  reversed. 


CENTRAL  RAILROAD  &  BANKING  00. 

OF  GEORGIA  t.  PHINAZEE. 

(Sapten\e  Court  of  Georgia.    Jan.  8,  1894.) 

iMssoti  or  Railkoad  —  Liabilitt  vor  iN^unias— 

Dbpsctitb  Track — Intoxication  or  PLAiNTiTr 

— Credibilitt  Of  Witness — Falbus  in  Uso. 

1.  A  chartered  railroad  company  permitting 
another  company  to  run  trains  OTer  its  railway, 
and  thus  to  use  its  franchise,  is  liable  to  a  pas- 
senger upon  one  of  such  trains  for  a  personal 
injury  sustained  by  him  by  reason  of  a  derail- 
ment resulting  from  negligence  in  failing  to 
have  and  maintain  a  safe  trade 

2.  It  is  not  incumbent  upon  the  court  to 
charge  that,  "if  the  jary  should  beliere  that 
any  of  the  witnesses  sworn  for  the  plaintiff 
have  been  successfully  impeached  or  contra- 
dicted in  a  material  matter  sworn  to  by  him  or 
them,  then  the  Jni^  can  disregard  the  whole  tes- 
timony of  such  witness."  A  witness  might  be 
contradicted  in  a  material  matter,  and  still  l>e 
entitled  to  full  credit  as  to  other  matters. 

3.  If  the  plaintiff's  intoxication  did  not  con- 
tribute to  his  injury,  or  to  the  degree  of  it,  his 
l)elng  .intoxicated  would  not  affect  his  right  to 
recover;  nor  should  it  count  against  him,  as 
disqualifying  him  to  avoid  the  consequences  of 
the  defendant's  negligence,  if  the  circumstances 
were  such  that  a  prudent,  sol>er  man  could  not 
have  avoided  them  by  the  exercise  of  ordinary 
diligence. 

4.  The  evidence  was  not  so  cleariy  insuffi- 
cient to  warrant  a  verdict  as  to  render  it  re- 
versible error  for  the  presiding  judge  to  deny  a 
new  trial. 

(Syllabus  by  the  Court) 

Knot  from  superior  court,  Bibb  county; 
W.  F.  Jenkins.  Judge. 

Action  by  W.  J.  Phinazee  against  the  Cen- 
tral Railroad  &  Banking  Company  of  Geor- 
gia. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

R.  F.  Lyon,  Steed  &  Wimberly,  and  John 
R.  Cooper,  for  plaintiff  in  error.  Hugh  V. 
Waahington  and  Hardeman,  Davta  St  Turn- 
er, for  defendant  in  error. 

BLEOKLET,  O.  J.  1.  There  is  no  less 
skepticism  in  law  than  in  theology.  This 
court  is  called  upon  again  and  again  for  a 
tnak  revdatlon  of  some  legal  truth  whicta 
has  already  beea  revealed.  After  the  cases 
of  Railroad  Co.  v.  Mayes,  49  Ga.  35S;  Sin- 
gleton V.  RaUroad  Co.,  70  Ga.  464;  and  RaU- 
road  Co.  r.  Liddell.  85  Ga.  482,  U  South. 


853,— it  would  seem  that  fliere  could  be  no 
reaaonable  doubt  of  the  liability  of  a  char- 
tered railroad  company  permitting  another 
company  to  run  trains  over  its  railway,  and 
thus  to  use  its  franchise,  to  respond  for  any 
damage  occasioaed  by  negligence,  whether 
its  own  or  that  of  its  lessee  or  licensee.  Ob- 
viously, the  principle  of  those  cases  extends 
to  an  injury  sustained  by  a  passenger  in  con- 
sequmoe  of  the  derailment  of  a  train  caused 
by  negligence  in  failing  to  have  and  main- 
tain a  safe  track.  Indeed,  the  last  of  the 
caaes  above  cited  related  to  injuries  sustain- 
ed by  a  passenger,  and  the  proprietary  cmn- 
pany  was  held  liable. 

2.  The  request  to  charge  the  jury  that,  "if 
the  jury  should  believe  tliat  any  of  the  wit- 
nesses sworn  for  the  plaintiff  have  been  suc- 
cessfully Impeached  or  contradicted  In  a  ma- 
terial matter  swcxn  to  by  him  or  them,  then 
the  jury  can  disregard  the  whole  testimony 
of  such  witness,  whether  it  be  the  plaintiff 
or  other  person,"  was  open  to  tbe  objection 
that  it  would  apply  as  well  to  a  contradic- 
tion resulting  from  honest  mistake  on  the 
part  of  tlte  witness  attacked  as  to  a  contra- 
diction due  to  willful  and  corrupt  perjur}-. 
It  might  be  clear  to  the  jury  tliat  a  witness 
contradicted  in  a  material  matter  could  l>e 
fully  credited  as  to  other  matters,  and,  when 
tills  is  the  caae.  It  Is  not  a  rule  of  law  that 
the  whole  of  his  testimony  can  l>e  disregard- 
ed. The  rule  of  "falsus  in  uno  falsus  in 
omnibus"  lias  relation  to  willful  falsehood, 
and  should  be  so  restricted,  in  giving  it  in 
ctiarge  to  the  jury.  Skii^er  v.  State,  69  Ga. 
63;   Ivey  v.  State,  23  Ga.  67p. 

3.  The  charge  of  the  court  on  the  subject 
of  the  plaintiff's  intoxication,  wh»i  ana- 
lyzed, is  reducible.  In  substance,  to  two 
propositions:  First,  if  his  intoxication  did 
not  contribute  to  the  injury,  or  to  the  degree 
of  it,  his  being  Intoxicated  would  not  affect 
his  right  to  recover;  second,  that  it  should 
not  count  against  him,  as  disqualifying  him 
to  avoid  the  consequences  of  the  defendant's 
negligence,  if  the  circumstances  were  such 
that  a  prudent,  sober  man  could  not  have 
avoided  them  by  the  exercise  of  ordinary 
diligence.  We  think  both  of  these  proposi- 
tions  are  sound,  and  that  they  exhaust  all 
that  was  involved  in  tl>e  case  as  to  the  effect 
of  the  plaintiff's  intoxication,  whether  it  was 
total  or  partial.  A  common  carrier,  who,  by 
negligence,  injures  a  passenger,  cannot  shun, 
in  whole  or  in  part,  liability  to  make  com- 
pensaticm  for  the  injury,  because  the  passen- 
ger was  intoxicated,  unless  his  tteing  intox- 
icated ccmtrlbnted  tith»  to  produce  or  ag- 
gravate the  injury;  and  surely  the  carrier 
cannot  complain  tliat  he  failed  in  diligence 
to  protect  himself  against  the  consequences 
of  the  carrier's  negligence,  if  tlie  exercise  ot 
diligence,  up  to  the  measur*  of  that  which  a 
prudent,  sober  man  could  and  would  have 
exercised  under  like  circumstances,  would 
not  liave  been  available.  Tliere  is  no  rule  of 
law  which  requires  a  passenger  to  preserve 
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his  capacity  to  act  at  an  times  as  a  prndent 
man  would  act  If  an  occaaion  arlaes,  by 
reason  of  the  cairler's  Degligence,  whoi  a 
prudent,  sober  man  coald  not,  bj  the  exerdae 
of  all  ordinary  diligence,  protect  himself,  It 
would  be  of  no  consequence  that  a  passen- 
ger Injured  by  such  negligence  had,  by  vol- 
untary drunkenness,  Incapacitated  himselt 
for  the  exercise  of  ordinary  diligence.  The 
loss  of  capacity  to  do  that  which.  If  done, 
would  be  unavailing,  oovld  not  rationally 
count  for  any  excuse  to  the  carrier,  or  be 
chargeable  to  the  passenger  as  a  reascn  why 
he  should  not  have  compensation  for  bla  In- 
juries. Morally,  it  might  be  a  grievous  fault 
In  Mm,  bat  legally  It  could  have  no  signifi- 
cance. Inasmuch  as  the  result  of  the  carrier's 
negligence  would  have  been  the  same  with 
the  presence  of  the  capacity  as  It  was  In  Ita 
absence. 

4.  Had  the  trial  court  granted  a  new  trial 
because  the  evidence  was  insafflclent  to  war- 
rant the  verdict,  we  should  have  been  well 
satisfied,  but  the  insufficiency  Is  not  so  clear 
as  to  cut  off  the  discretion  of  the  presiding 
Judge  In  disposing  of  the  motion  for  a  new 
trlaL  It  la  Impossible  for  us  to  say  that  he 
committed  any  reversible  error  In  denying 
the  motion.    Judgment  affirmed. 


BOACH  V.  WESTERN  ft  A.  B.  OO. 

(Supreme  Court  of  Georgia.    July  16, 18M.) 

ETXDaxoB— Rss  Oestxe— Htpothbtical  Instruo- 
noss — ^Ikfcted  Nbqlioenoe. 

1.  Declarations  made  20  minutes  after  a 
collision  between  a  locomotive  and  a  buggy,  by 
one  who  was  in  the  buggy,  and  who  was  injur- 
ed by  the  collision,  and  who  had  been  removed 
a  considerable  distance  from  the  scene  of  the 
collision  to  a  bouse  in  which  he  was  being  cared 
for,  are  not  admissible  as  a  jiart  of  the  res  ges- 
tae of  the  collision,  the  declarations  being  in 
the  nature  of  a  narrative  of  what  had  occurred, 
indnding  statements  as  to  the  cause  of  the  col- 
lision, and  not  spootaneons  exclamations  made 
on  the  spot,  or  verj'  near  thereto,  and  not  in 
point  of  time  so  Immediately  after  the  occur- 
rence as  to  be  properly  regarded  as  a  part  of 
the  occurrence  itself. 

2.  Except  as  to  the  subject  embraced  in  the 
foregoing  note,  there  waa  no  substantial  error 
in  admitting  or  reacting  evidence. 

3.  The  rule  of  law  which  would  exempt  the 
company  from  liability  had  the  company  been 
urbolly  free  from  negligence  which  contributed 
to  the  injury  was  not  applicable  to  the  facts  of 
the  case,  and  the  charge  of  the  court  on  that 
theory  was  hypothetical,  and  therefore  errone- 
ous. 

4.  The  negligence  of  the  driver  and  owner 
of  a  private  vehicle,  who,  by  such  negligence, 
contriDntes  to  causing  a  collision  with  a  locomo- 
tive is  not  imputable  to  another  person  riding 
by  invitation  in  the  velilcle,  unless  that  person 
bsd  some  right  or  was  under  some  duty  to  con- 
trol or  influence  the  driver's  conduct  Such 
rijelit  ml^t  arise  by  reasim  of  the  two  being  en- 
f^fcd  at  the  time  in  a  joint  enterprise  for  their 
oonimon  benefit;  and,  if  this  were  not  so,  the 
duty  mifdit  arise  from  Imown  or  obvious  incom- 
petency of  the  driver,  resulting  from  dnmlcen- 
ncmm  or  other  cause. 


(Syllabus  by  the  Court) 


Error  from  dty  court  of  Atlanta;  How- 
ard Van  Epps,  Judge. 

Action  by  J.  A  Roach  against  the  Western 
St  Atlantic  Railroad  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Re- 
versed. 

Smith,  Glenn  &  Smith,  for  plaintiff  in  er- 
ror.   Payne  ft  Tye,  for  defendant  in  error. 

LUMPKIN,  J.  Roach,  Llndsey,  and  Sax- 
on were  riding  in  a  buggy  which  belonged  to 
Llndsey,  and  which  was  being  driven  by 
Saxon.  While  crossing  the  main  track  of 
the  Western  ft  Atlantic  Railroad  Company, 
at  a  street  crossing  in  Oartersville,  the  loco- 
motive of  a  train  ran  into  the  buggy,  killing 
Llndsey,  and  Injuring  Roach  and  Saxon. 
Roach  brought  an  action  against  the  oom- 
iwny  for  damages,  which  resulted  In  a  ver- 
dict for  the  defendant  His  motion  for  a 
new  trial,  which  was  overruled  by  the  court, 
contains  a  large  number  of  grounds,  many 
of  which  are  too  trivial  to  require  notice. 
The  controlling  questions  In  the  case  are  In- 
dicated by  the  headnote& 

1.  It  appears  that  after  the  collision,  Sax- 
on was  removed  from  the  scene  of  the  In- 
Jury,  a  distance  varying,  according  to  the 
evidence,  from  160  to  200  yards,  to  the  house 
of  one  Ann  Strickland,  In  which  he  was  be- 
ing cared  for.  The  court  admitted  In  evi- 
dence. In  favor  of  the  defendant  declarations 
made  by  Saxon  some  20  mtnntes  after  the 
collision  bad  occurred,  to  the  effect  that  the 
parties  In  the  buggy  were  all  drunk,  and 
that  liquor  was  the  cause  of  all  tbe  trouble 
which  had  occurred.  These  declarations 
were  in  the  nature  of  a  narrative  of  what 
bad  occurred,  and  were  not  spontaneous  ex- 
clamations made  on  the  spot  where  the  col- 
lision took  place,  or  very  near  thereto.  We 
are  quite  clear  the  court  erred  In  admitting 
these  declaratlona  They  were  not  In  point 
either  of  time  or  distance,  so  closely  connect- 
ed with  the  occurrence  to  which  they  relat- 
ed as  to  be  pnqperly  regarded  as  a  part  of 
the  res  gestae.  Enough  time  had  elapsed, 
and  the  declarant  had  been  removed  a  suffi- 
cient distance,  to  allow  time  for  reflection 
and  some  degree  of  deliberation.  In  no  fair 
sense  could  what  he  said  In  the  house  to  per- 
sons who  were  Inquiring  about  the  collision, 
and  attending  to  his  welfare,  be  treated  as 
a  part  of  the  immediate  facts  of  the  catas- 
tropha  Besides,  Saxon  was  still  In  life  at 
the  time  of  the  trial,  and  a  competent  wit- 
ness. If  the  defendant  desired  the  benefit 
of  what  be  knew  about  the  txansacticm,  it 
waa  a  very  easy  matter  to  put  him  on  the 
stand.  This  court  In  Augusta  Factory  r. 
Barnes,  72  6a.  217,  has  gone  as  far,  we  pr«- 
Bume,  as  It  will  ever  go  In  sanctioning  the 
admission,  as  a  part  of  the  res  gestae,  ot 
evidence  of  this  character.  We  are  not  dis- 
posed to  extend  in  the  least  degree  the  doc- 
trine of  that  case,  although  it  waa  cited  ap- 
provingly In  Ferguson  v.  Railway  Co.,  75  Oa. 
640.     In  the  latter  case  the  declarations  ad- 
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mltted  occurred  only  a  few  minntes  after  the 
injury  occurred,  and  were  made  at  the  vety 
place  of  the  injury.  The  declatationa  of 
Saxon  being  clearly  inadmigsible,  we  felt 
constrained  to  grant  a  new  trial,  because  it 
Is  very  probable.  If  not  absolutely  certain, 
that  this  evidence  was  highly  injurious  to 
the  plaintiff's  case. 

2.  Several  grounds  of  the  motion  for  a  new 
trial  relate  to  alleged  errors  in  admitting  and 
rejecting  evidence.  These  grounds  have  al- 
ready been  referred  to  among  those  we  have 
classed  as  trivial.  After  carefully  examin- 
ing and  considering  them  all,  we  find  in  none 
of  them  any  substantial  error,  and  we  deem 
it  unnecessary  to  state  or  comment  upon 
them,  as  so  doing  would  contribute  nothing 
of  any  real  value  either  to  the  disctisslon  of 
this  case  or  to  the  law  generally. 

3.  Some  of  the  charges  of  the  court  were 
made  upon  the  theory  that  the  company 
was  wholly  free  from  negligence  contributing 
to  the  injury.  Even  if  these  charges  were, 
in  the  abstract,  correct  propositions  of  law, 
they  were  improperly  given  In  the  present 
case,  because  the  evidence  shows  beyond  any 
controversy  tliat  the  company  was  negli- 
gent in  falling  to  observe  the  statutory  re- 
quirement as  to  checking  the  speed  of  the 
train  in  approaching  the  public  crossing;  and 
there  was  also  evidence  from  wMch  the 
Jury  might  have  inferred  that  the  signals  re- 
quired by  law  in  such  a  case  were  not  giv 
en.  Hence  a  charge  based  upon  the  hypothe- 
sis of  complete  diligence  on  the  company's 
part  may  have  misled  the  Jury. 

4.  The  evidence  does  not  leave  it  perfectly 
dear  whether  Roach  was  riding  In  the  buggy 
merely  as  a  guest  of  the  two  other  persons, 
or  whether  or  not  he  and  they  were  at  the 
time  engaged  in  a  Joint  enterprise,  and  were 
using  the  buggy  for  their  common  benefit  in 
carrying  the  same  into  effect  There  is  also, 
under  the  evidence,  some  room  for  question 
as  to  whether  or  not  Roach,  undw  the  exist- 
ing circumstances,  was  under  any  duty  to 
control  or  influence  the  conduct  of  the  driv- 
er. The  doctrine  of  imputable  negligence 
was  discussed  to  some  extent  in  Railway  Co. 
V.  Markens,  88  Ga.  60,  13  S.  B.  855;  and  re- 
cently, in  Railway  Co.  v.  Oravltt  (decided 
Feb.  26,  1884)  93  Oa.  — ,20  S.  B.  550,  the 
subject  was  given  a  very  thorough  consider- 
ation, and  many  authorities  were  cited.  It 
is  unnecessary  to  now  go  over  the  ground 
tlien  covered.  Applying  the  law,  as  we  un- 
derstand it,  to  the  present  case,  our  condn- 

*sion  is  that,  if  Roach  was  riding  by  invita- 
tion in  the  buggy  with  the  other  two  men, 
their  negligence  is  not  imputable  to  him,  un- 
less, by  reason  of  bis  relations  to  them  or  the 
business  In  hand,  he  either  had  a  right  or 
was  under  a  duty  to  take  the  necessary  steps 
to  prevent  negligence  on  their  part,  and  to 
look  after  his  own  safety.  This  right  would 
arise  if,  under  the  circumstances,  he  was  en- 
titled, along  with  the  others,  to  the  use  of 
the  buggy  and  the  control  of  its  movements; 


and  the  duty  of  self-preservation,  the  omis- 
sion to  guard  which  would  amount  to  negli- 
gence oa  his  part,  would  arise  if,  frcHn  drunk- 
enness or  other  cause,  the  driver  was  obvi- 
ously incompetent  to  exercise  the  proper  care, 
and  Roach  failed  to  interpose  or  else  leave 
the  vehicle  in  time  to  escape  the  collision. 
Judgment  reversed. 


CENTRAL  RAILROAD  &   BANKING  CO. 

OF  GEORGIA  t.  GOLDEN. 

(Supreme  Court  of  Georgia.     Jan.  8,  1894.) 

ACCIDKNT  KEAS  RaILBOAD  CrOBSINQ — FaILUKB  TO- 

SioxAi/— Capaoitt  or  Misok— PRxacvpnoKg. 

1.  It  was  not  error.  In  charging  the  jury, 
to  recite  sectionB  708-710  of  the  Code,  which 
prescribe  the  duty  of  railroad  compames  and 
their  employes  touching  the  erection  of  blow 
posts,  the  speed  of  trains,  and  the  duty  to  giv^ 
signals  on  approadilng  public  crossings,  the  ac- 
tion being  for  a  personal  injury  by  collision 
with  a  train  approaching  a  public  crossing, 
though  more  than  200  yards  from  the  same. 
But  the  failure  to  obserre  the  statutory  reqidre- 
ments,  while,  in  the  abstract,  negligence  per  se, 
may  not  be  negligence  at  all  relatively  to  a  per- 
son thus  injured.  It  may  be  no  more  than  a 
fact  to  which  the  jury  could  look  in  ascertain- 
ing whether  the  company  was  negligent  rela- 
tively to  him  or  not.  Had  the  Injury  occurred 
upon  the  public  crossing,  the  rule  of  negligence 
per  se  would  have  been  applicable  without  qual- 
ification. 

2.  There  is  no  presumption  of  law  that  a 
boy  between  10  ana  14  years  of  age  Is  not  ca- 
pable of  exercising  such  care  as  may  be  requisite 
for  avoiding  injury  by  a  railroad  train  in  mo- 
tion, whether  the  train  be  run  negligently  or 
not.  In  each  case  the  question  is  for  the  Jury 
in  the  light  of  all  the  facts  and  circumstances 
which  go  to  manifest  or  illustrate  the  capacity 
of  the  particular  boy  in  question. 

8.  The  declaration  not  being  ambignona,  it 
was  error  in  the  court  in  charging  the  Jury  to 
treat,  either  directly  or  indirectly,  as  a  ground 
of  recovery,  any  negligence  ot  the  defendant 
substantially  different  from  that  alleged,  sndi 
as  failure  to  prevent  the  plaintiff  from  climbing 
upon  the  cars. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Bibb  county;  C. 
L.   Bartlett,  Judge. 

Action  by  Oscar  Golden,  by  bis  next 
friend,  against  the  Central  Railroad  &  Bank- 
ing Company  of  Georgia.  Judgment  for 
plaintiff,  and  defendant  brings  wror.  Re- 
versed. 

Steed  &  WImberly  and  John  R.  Cooper,  for 
plaintiff  in  error.  J.  L.  Hardeman,  for  de- 
fendant in  error. 

SIMMONS,  J.  1.  Complaint  is  mado  In 
the  motion  for  a  new  trial  that  the  court 
erred  in  giving  in  charge  to  the  Jury  sectlonn 
708-710  of  the  Code,  which  prescribe  the 
duties  of  railroad  companies  and  their  serv- 
ants in  approaching  public  crossings.  It  is 
claimed  tliat  these  sections  are  not  appli- 
cable to  the  facts  of  this  case,  inasmuch  as 
the  place  on  the  track  or  right  of  way  where 
the  boy  was  imjnred  was  more  than  20& 
yards  from  the  crossing.  If  this  were  an 
original  question  in  this  court,  I  would  be 
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Inclined  to  agree  with  the  views  of  conn- 
ael  for  the  plaintiff  In  error,  bat,  Inaamnch 
as  this  conrt  has  decided  several  times,  not- 
ably in  the  case  of  Railroad  Oa  r.  Jones,  66 
Ga.  681,  that  snch  a  charge  was  not  errone- 
ous, and  those  cases  never  having  been  re- 
viewed and  overmled,  the  court  is  bound 
thereby.  But  this  court,  so  far  as  I  know, 
has  never  held,  relatively  to  a  person  that 
distance  from  the  crossing,  that  the  omis- 
sion to  give  the  signals  required  by  law  Is 
negligence  per  se,  as  was  charged  in  this 
case  by  the  trial  Judge.  It  has  held  that  the 
evidence  of  noncompliance  with  the  statute 
by  the  servants  of  the  railroad  company  is 
admissible,  and  the  Jury  may  be  Instructed 
by  the  judge  that  they  may  consider  It. 
This,  I  think,  is  as  far  as  the  court  has  gone 
on  this  subject  Those  decisions  may  be 
correct  upon  the  idea  that  the  proof  of  omis- 
sion of  this  duty  on  the  part  of  the  railroad 
company's  servants  might  give  rise  to  an 
Inference  that  they  were  in  other  respects 
negligoit  or  reckless.  So  far  as  I  know,  no 
conrt  in  this  country  has  yet  held  that  the 
omission  to  give  signals  prescribed  by  stat- 
ute Is  negligence  per  se  relatively  to  a  per- 
son not  on  or  near  the  crossing,  except  In 
those  states  where  the  statute  makes  it  neg- 
ligence per  se.  This  court,  while  holding,  as 
above  announced,  that  the  evidence  was  ad- 
missible, and  the  charge  thereon  proper,  has 
never  definitely  and  accurately  determined 
what  weight  or  effect  it  ought  to  have  with 
the  jury.  In  this  connection,  however,  see 
the  oplnl<»i  of  Lumpkin,  J.,  In  Railway  Co. 
V.  Oravltt  (decided  at  the  present  term)  93 
tia.  368,  20  S.  B.  660.  Although  the  present 
case  was  decided  earlier  than  that  case,  the 
i^inlon  in  the  latter  was  filed  before  this 
opinion  was  prepared. 

2.  The  court  charged  the  jury.  In  sub- 
stance, that  between  the  ages  of  10  and  14 
years  the  law  does  not  presume  that  a  per- 
«on  has  arrived  at  the  age  of  discretion,  un- 
less it  shall  appear  that  he  Is  liable,  and  pos- 
sesses the  capacity,  to  discern  what  Is  right 
and  what  Is  wrong;  and  it  must  be  shown 
by  proof  that  he  knew  the  distinction  be- 
tween good  and  evil,  and .  had  capacity  to 
realize  the  danger  and  avoid  the  same.  We 
do  not  think  this  charge  was  pertinent  and 
appropriate.  There  Is  no  presumption  of 
law  that  a  boy  between  10  and  14  years  of 
age  is  not  capable  of  exercising  such  care 
as  may  be  requisite  for  avoiding  Injury  by  a 
railroad  train  in  motion,  whether  the  train 
be  nm  negligently  or  not  It  would  be 
folly  to  say  that  a  boy  12  years  old,  and  of 
ordinary  Intelligence,  as  this  boy  seems  to 
have  been,  would  not  know  it  was  danger- 
ous to  attMupt  to  climb  upon  a  moving 
freight  train  while  it  was  In  lapld  motion. 
In  a  case  of  this  kind  we  do  not  think  the 
jury  sboold  be  Insti-ucted  as  to  presumptions 
of  law  in  regard  to  the  capaci^  of  the  boy, 
but  the  case  should  be  tried  on  Its  special 
facta,  and  the  jury  should  detwmine  from 


the  testimony  whether  he  did  have  sufficient 
capacity  at  the  time  of  the  Injury  to  know 
that  the  act  which  he  was  about  to  do  was 
dangerous.  It  Is  true  that  In  the  case  of 
Rhodes  v.  RaUroad  Co.,  84  Oa.  820,  10  S.  B. 
922,  Blanford,  J.,  In  delivering  the  opinion 
of  the  court,  said  that  the  analogies  of  the 
criminal  law  as  to  the  age  of  discretion 
might  be  followed  In  determining  as  to  the 
capacity  of  an  Infant  to  realize  and  avoid 
danger;  but  In  that  case  he  was  giving  rea- 
sons why  the  court  should  not  sustain  a  de- 
murrer to  the  declaration  on  the  ground 
that  the  facts  alleged  in  the  declaration 
showed  that  the  boy  brought  about  the  in- 
jury by  his  own  conduct  What  the  court 
really  holds  In  that  case  Is  that  upon  such  a 
demurrer,  the  judge  cannot  say  prima  fade 
that  the  boy  had  sufficient  capacity  to  ap- 
preciate the  danger  of  the  act  which  he  was 
about  to  do,  and  that  the  judge  might  avail 
himself  of  the  analogies  of  the  criminal  law 
in  imsslng  upon  the  demurrer;  but  where 
the  case  Is  being  tried  by  a  Jury,  they  should 
be  allowed  to  decide  the  question  under  the 
evidence,  without  being  hampered  by  any 
presumpUon.  RaUroad  Co.  v.  Rylee,  87  Ga. 
491,  13  S.  B.  684. 

3.  The  negligence  complained  of  In  the 
declaration  was  that  the  engineer  failed  to 
sound  the  whistle;  that  he  had  time  to  see 
the  plaintiff,  but  failed  to  see  him;  that  he 
saw,  or  should  have  seen,  that  the  plaintiff 
was  a  child.  These  were  the  only  acts  of 
negligence  complained  of.  The  court,  in  its 
charge  to  the  jury.  Instructed  them,  in  sub- 
stance, that  If  the  boy  attempted  to  jump  on 
a  moving  train,  and  fell  under  the  train,  he 
could  not  recover,  unless  the  railroad  com- 
pany's servants,  after  discovering  that  he 
was  endeavoring  to  do  so,  failed  to  prevent 
It  by  the  exercise  of  ordinary  care  and  dili- 
gence. It  Is  a  well-known  rule  that  a  plain- 
tiff must  recover  upon  the  allegations  of  neg- 
ligence set  out  in  his  declaration,  and  not  for 
acts  not  alleged  therein.  This  declaration 
was  plain  and  unambiguous,  and  the  court 
erred  In  charging  the  jury  to  treat,  either  di- 
rectly or  indirectly,  as  a  ground  of  recovery, 
any  negligence  of  the  defendant  substantial- 
ly different  from  that  alleged.  See  RaUroad 
Co.  V.  Hubbard,  86  Ga.  627,  12  S.  B.  1020, 
and  cases  dted.  We  cannot  say  that  this 
charge  did  not  Influence  the  jury  to  find  aa 
they  did.    Judgment  reversed. 


ROME  B.  00.  V.  CHATTANOOGA,  R.  ft  C. 
B.  CO. 

(Supreme  Court  of  Georgia.  March  28,  1894.) 
Railkoad  Companies— Joint  Uss  of  Tebuihai.— 
Compensation — Collbotion  bt  Distress. 
1.  Where  a  railroad  company,  by  contract 
express  or  implied,  admit*  another  company 
into  the  possession,  use,  and  occupation.  Joint- 
ly with  itself,  of  its  depot  yards,  yard  tracks, 
and  other  terminal  facilities,  the  relation  of 
landlord  and  tenant  is  established  between  the 
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two  comiuinleB,  and  eontlnaea.  if  no  term  be  fix- 
ed by  contract,  so  long  aa  such  joint  poasession, 
nse,  and  occnpation  may  last;  and.  If  no 
amonnt  of  compensation  be  agreed  upon,  the 
law  will  Imply  an  nndertakinK  to  pay  each 
amount  as  may  appear  to  be  fair  and  reason- 
able. Under  the  statutory  system  established 
by  the  Code,  this  compensation  is,  In  its  natare 
and  character,  rent,  and  may  be  collected  by 
distress  warrant  sued  out  by  the  landlord  com- 
pany on  affidavit  setting  forth  and  claiming  a 
specific  amount  as  due  ler  rent;  the  tenant  haT- 
ing,  of  conrse.  a  right  to  controvert  the  claim 
by  counter  affidavit,  as  may  be  done  In  other 
cases  of  distress  for  rent. 

2.  If,  in  the  arrangement  between  the  two 
companies,  it  was  contemplated  and  understood 
that,  as  part  of  the  means  of  enjoyment  of  the 
rented  premises,  the  tenant  should  have  the  use 
upon  the  premises  of  some  of  the  landlord's 
servants  and  rolling  stock,  whether  continu- 
ously or  only  occasionally,  and  these  were  let 
with  the  premises  In  one  and  the  same  contract, 
the  compensation  for  the  whole  in  one  gross 
sum — the  realty  element  being  the  main  con- 
sideration, and  the  other  elements  only  incident- 
al—may be  treated  as  rent,  and  collected  by 
distress  warrant. 

3.  It  is  not  manifest  that  the  price  paid  by 
another  company  for  a  similar  occupation  of 
the  premises,  after  the  occupation  of  the  out- 
going tenant  company  had  ceased,  would  be  ad- 
missible evidence  upon  the  question  of  the 
amount  of  rent  which  this  company  ought  to 
pay. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Distress  warrant  by  the  Rome  Railroad 
Company  against  the  Chattanooga,  Rome  & 
Columbus  Railroad  Company.  From  a 
Judgment  of  nonsuit,  plaintiff  brings  error. 
Reversed. 

The  following  Is  tbe  official  report: 

On  Hay  4,  1891.  the  Rome  Railroad  Com- 
pany obtained  a  distress  warrant  against 
the  Chattanooga,  Rome  &  Columbus  Rail- 
road Company  for  $32,500  rent  The  affi- 
davit upon  which  the  warrant  Issued  al- 
leged that  the  Chattanooga,  Rome  &  Colum- 
bus Railroad  Company  was  Indebted  to 
Rome  Railroad  Company  $32,500  "for  the 
rent  of  depots  and  depot  buildings  and 
yards,  tracks,  and  side  tracks  of  the  Rome 
Railroad  Comi>any  In  the  city  of  Rome, 
Georgia,"  describing  their  location,  "and 
also  for  tbe  rent  of  the  rights  and  privileges 
Incident  to  the  use  and  occupation  of  the 
said  above-named  property  since  the  18th 
day  of  July,  1888,  and  for  the  rent  of  the 
terminal  facilities,  rights,  privileges,  and 
franchises,  and  for  the  rent  of  the  freight 
and  passenger  privileges  In  the  city  of 
Rome,  and  enjoyed  by  the  said  Chattanooga, 
Rome  &  Columbus  Railroad  Company  since 
the  18th  day  of  July,  1888,  and  also  for  the 
rent  of  box  cars,  caboose  cars,  and  switch 
engines  since  the  18th  day  of  July,  1888,  in 
the  sum  aforesaid."  Counter  affidavit  was 
made  that  tbe  sum  distrained  for  was  sot 
due. 

At  the  conclusion  of  the  testimony  for 
plaintiff,  the  defendant  moved  a  nonsuit,  on 
the  following  grounds:  (1)  Because,  under 
the  evidence,  the  remedy  by  distress  war- 


rant does  not  lie,  and  the  plaintiff  is  not 
entitled  to  recover.  (2)  Because,  under  tbe 
evidence,  taken  In  connection  with  tbe  affi- 
davit of  the  plaintiff  on  wblcb  the  warrant 
issued,  distress  will  not  lie,  and  plaintiff  is 
not  entitled  to  recover.  (S)  Because  no  con- 
tract is  shown  to  pay  any  fixed  sum  as  rent 
In  money  or  specifics,  nor  is  any  custom 
shown  by  wliich  a  paymoit  in  specifics  may 
be  implied,  or  tbe  value  thereof  shown.  (4> 
Because  no  term  is  shown.  (6)  Because  tbe 
use  of  plaintiff's  property  was  a  mere  li- 
cense, revocable  at  the  will  of  plaintiff,  and 
for  which  distress  will  not  lie.  (6)  Because 
the  evidence  shows  that  tbe  sum  claimed 
was  for  the  use  of  certain  railroad  tracks, 
switches,  depots,  and  privileges,  all  of 
which  were  in  the  possession  of  and  con- 
trolled by  plaintiff,  and  for  tbe  hire  of  pet^ 
sonalty  and  the  services  of  the  plaintiff's 
servants,  and  said  sum  cannot  be  appor- 
tioned BO  as  to  authorize  a  verdict  for  any 
sum  on  account  of  rent,  U  any  such  right 
exists.  (7)  Because  under  no  view  of  tbe 
evidence  can  this  action  be  maintained.  (8> 
Because  both  railroad  companies  were  un- 
da  the  management  and  control  of  tbe 
same  offices  and  officers,  and  no  valid  con- 
tract could  have  been  made  on  the  sub- 
ject, and  none  was  made.  This  motion  was 
sustained,  and  to  ttiis  ruling  plaintiff  ex- 
cepts. 

The  principal  witness  for  the  plaintiff  was 
J.  D.  Williamson,  who  testified  in  brief: 
From  July  18,  1888,  to  May,  1891,  tbe  Chat- 
tanooga, Rome  &  Columbus  Railroad  Com- 
pany used  the  depot  buildings,  yards, 
grounds,  side  tracks,  and  other  railroad 
terminal  facilities  of  the  Rome  Railroad 
Company  in  the  city  of  Rome.  Said 
property  belonged  to  the  Rome  Railroad 
Company  and  the  Chattanooga,  Rome  & 
Columbus  Railroad  Company  used  and  occu- 
pied the  same  as  its  tenant '  There  was  no 
formal  writtm  contract  between  the  parties, 
but  there  was  an  agreement  that  the  Chat- 
tanooga, Rome  &  C<dumbus  Railroad  Com- 
pany was  to  pay  to  the  Rome  Railroad  Com- 
pany, as  rental  for  the  premises,  whatever 
they  were  worth  for  rent  It  was  to  pay 
to  the  Rome  Railroad  Company,  aa  r^ital 
for  the  use  of  Its  terminals,  whatever  they 
were  worth  for  rent  "So  far  as  I  know. 
nothing  lias  been  paid  on  this  rental  ac- 
count and,  if  nothlEg  has  been  t»aid,  I  con- 
sider that  the  C,  R.  &  a  B.  B.  Ca  would 
be  indebted  to  the  Rome  R.  B.  Co.  from 
eight  to  twelve  thousand  dollars  per  annum. 
—fairly,  about  ten  thousand  dollars  per  an- 
num,— during  the  period  it  occupied  and 
used  the  premises  mentioned.  I  name  the 
alMve  amount,  because,  from  my  railroad 
experience,  I  consider  it  a  fair  rental  for 
tbe  premises,  and  for  tbe  usee  to  which  the 
C.  R.  &  C.  R.  R.  Co.  put  the  premises. 
From  about  May,  1885,  to  May,  1891,  I  was 
engaged  In  the  organization,  building,  and 
operation  of  the  C.,  R.  &  O.  R.  B.  (formerly 
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the  Borne  ft  GarroUton  BaOroad).  Daring 
that  polod,  I  had  actual  manaKement  of 
the  property,  and  had  ample  means  of  ob- 
taining knowledge  of  all  its  afCalni.  Was 
Its  president  from  the  spring  of  1885  till 
now,  except  from  August  5,  1887,  to  July 
11, 1889,  when  J.  G.  Clements  was  president 
I  became  president  of  the  Borne  ft  Carroll- 
ton  Construction  Company  In  the  fall  of 
1887,  and  continued  president  until  July  11, 
1880.  It  was  provided  at  a  stockholders' 
meeting  of  the  O.,  B.  ft  C.  B.  R.  Co.  that 
I  should  be  the  chief  executive  ofBcer  of 
C.  M.  Hlllman,  and  should  be  made  a  di- 
rector In  and  president  of  any  construction 
company  to  which  a  contract  for  the  l;uQd- 
big  of  the  railroad  might  be  assigned,  and 
should  remain  such  until  the  railroad  should 
be  completed  and  delivered  to  the  railroad 
company,  and  should  then  be  elected  presi- 
dent of  the  railroad  company;  and  this  ar- 
rangement was  carried  into  effect.  The 
contract  with  Hlllman  for  building  the  rail- 
road was  assigned  to  the  Rome  ft  Carroll- 
ton  Construction  Company,  and  the  C,  B. 
ft  C.  B.  B.  Go.  was  built  under  that  con- 
tract by  the  construction  company.  The 
construction  company  operated  the  C.,  R.  ft 
C.  B.  B.  from  July  1,  1888,  to  July  11,  1889. 
The  road  was  completed  July  1,  1888.  By 
resolutions  and  assignments  duly  recorded 
on  the  minutes  of  both  companies,  a  large 
majority  of  the  stock  of  the  C,  R.  &  C.  R.  R. 
Ca  was  sold  and  delivered  to  Hlllman,  and 
by  him  sold  and  delivered  to  the  construc- 
tion company,  who  subsequently  issued  it 
in  Installments  to  Its  stockholders.  During 
the  period  from  July,  1888,  until  some  time 
In  Jnly,  1889,  while  I  was  president  of  the 
construction  company,  Clements  was  presl- 
d«it  of  the  G.,  R.  &  O.  R.  R.  Co.  I  was 
president  of  the  Rome  R.  R.  Co.  from  July 
18,  1888,  until  about  April  1,  1891.  During 
the  period  from  July  18,  1888,  to  May  6, 
1891,  a  large  majority  of  the  stock  of  the  G., 

B.  ft  O.  B.  B.  Co.  was  held  by  the  construc- 
tion company  and  its  stockholders,  and  par- 
ties named  as  stockholders  of  the  construc- 
tion company  were  also  stockholders  of  the 

C,  B.  &  C.  B.  B.  Go.  In  June,  1889,  I  paid 
for  majority  of  the  stock  of  the  Rome  B. 
B.  Co.;  having,  before  X  paid  tor  It,  cour 
tracted  to  sell  it  to  other  parties.  T  i>arted 
wltb  an  Interest  I  had  in  that  railroad  in 
JTone,  1889.  The  officers  who  acted  both 
for  the  construction  company  and  the  Rome 
B.  B.  Go.  on  and  after  July  18,  1888,  were 
mjwit,  president,  the  general  freight  and 
passenger  agent  part  of  the  time,  the  gen- 
eral manager  at  the  time,  the  auditor,  and 
the  treasurer  of  the  Rome  R.  R.  Ca,  who 
was  local  cashier  of  the  construction  com- 
pany. All  of  these  ceased  to  be  connected 
with  the  construction  company  on  Jnly  18, 
1889,  and  some  time  In  June,  1889,  all  of 
them  ceased  to  act  In  a  dual  capacity  for 
the  constroctlon  comi>any  and  the  Rome  B. 


B.  Co.,  except  myself,  as  president,  the 
auditor,  and  the  treasurer;  and  from  July, 
1889,  to  May  6,  1891,  these  were  the  only 
officers  of  the  C,  R.  ft  C.  R.  R.  Go.  who 
held  corresponding  positions  in  the  Rome  R. 
R.  Co.  I  have  had  no  connection  with  the 
Rome  B  R.  Co.  since  April  1.  1891.  While 
no  written  contract  was  entered  Into,  there 
was  a  distinct  and  definite  agreement  be- 
tween the  two  companies  that  the  C,  R.  ft 
G.  R.  B.  Go.  was  to  pay  to  the  Rome  R.  B. 
Co.,  for  the  use  and  occupancy  of  Its  ter- 
minals, etc.,  what  they  were  wortb  for  rent. 
I  repeatedly  stated  to  the  directors,  and  also 
stated  to  the  stockholders,  of  the  Rome  R. 
R.  Co.,  that  the  C,  R.  &  C.  R.  R.  Co.  was 
liable  for,  and  would  pay,  as  rental,  what- 
ever the  premises  were  worth,  and  that, 
If  it  failed  to  pay  to  the  Rome  R.  R.  Co. 
the  amount  the  premises  were  worth  for 
rent,  the  Rome  R.  R.  Co.  had  the  right  to 
go  before  a  Jury  at  any  time  to  fix  the 
amount  There  was  never  any  question  of 
liability  as  to  the  C,  R.  ft  G.  R.  R.  Co.,  as 
it  at  all  times  acknowledged  its  liability  for 
rent;  but  on  account  of  its  financial  neces- 
sities, at  my  repeated  request,  the  directors 
of  the  Rome  R.  R.  Oa  postponed  taking  any 
action  to  recover  their  rents  until  Just  prior 
to  May  e,  1891.  The  G.,  R.  ft  G.  B.  B.  Go. 
was  unable  to  buy  terminals,  and  was  com- 
pelled to  rent  those  of  the  Rome  R.  R.  Co., 
and  took  possession  of  the  terminal  prop- 
erties' of  the  latter  at  Rome,  under  express 
agreement  to  pay  rent  for  -them.  On  ac- 
count of  the  grades  through  the  city,  it  was 
almost  impossible  to  operate  the  railroad  of 
the  C,  B.  ft  O.  B.  R.  without  getting  into 
the  Borne  B.  B.  yards,  and  In  order  to  do 
business  In  Bome  the  C.,  B.  ft  C.  was  virtu- 
ally compelled  to  obtain  the  use  of  the 
yards,  tracks,  depot,  etc.,  of  the  Rome  B.  B. 
This  necessity  was  absolute  and  pressing. 
There  was  no  other  course  practicable,  ex- 
cept to  rent  from  ttie  Bome  B.  B.  its  ter- 
minals, etc.  These  t«inlnals  were  used  by 
the  G.,  B.  ft  C.,  not  only  for  its  local  busl- 
nees  In  Bome,  but  also  tat  Its  transfer  busi- 
ness between  other  connecting  roads  in 
Bome,  and  it  used  the  tracks  of  the  Bome 
B.  B.  as  a  storage  for  cars  going  to  and 
coming  from  other  roads  at  Rome.  It  also 
used  the  depot  buildings  and  offices  for 
various  officers,  and  virtually  operated  its 
transportation  d^artment  from  this  point. 
By  the  use  of  these  railroad  facilities,  it 
was  enabled  to  reach  directly  manufacturers 
In  Rome,  without  paying  trackage  or  usual 
transfer  charges,  thus  saving  much  money. 
Some  of  these  Rome  railroad  tracks  were 
also  need  by  the  C.,  B.  ft  C.  for  its  bulk 
car-load  deliveries.  In  view  of  these  things, 
it  was  extraordinarily  beneficial  and  neces- 
sary to  the  C,  B.  ft  O.  to  rent  these  tei> 
minals.  It  was  not  understood  that  both 
roads  were  virtually  owned  by  the  same 
parties.    Such  was  not  the  fact    It  is  true 
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that  at  flrat  It  was  tbongbt  that  the  union 
of  the  buslneas  of  the  two  roads  in  the  same 
yard  and  depot,  etc.,  would  benefit  the  Borne 
road  to  some  extent,  and  probably  It  was 
benefited  thereby;  but  the  benefits  were 
matual,  and  In  the  end  It  was  clearly  dem- 
onstrated that  the  defendant  company  en- 
Joyed  the  larger  share  of  the  benefits  arising 
from  this  arrangement." 

The  superintendent  of  the  Rome  Railroad, 
who  had  been  such  since  June  or  July,  1889, 
and  was  acquainted  with  Its  terminal  prop- 
erty, testified  that  he  thought  they  were  worth 
from  ten  to  twelve  thousand  dollars  a  year 
as  rent;  that  he  thonght  the  depot  buildings 
were  worth  $5,900;  that,  besides  the  depot 
and  depot  buildings,  the  terminals  consisted 
of  tracks  and  side  tracks  which  the  road 
owned  entirely,  and  others  which  it  owned 
Jointly  with  other  roads,  but  which  it  had 
the  right  to  use  as  if  it  owned  them  entirely, 
and  therefore,  for  the  purpose  of  this  es- 
timate, be  treated  them  as  belonging  to  the 
Rome  Railroad:  that,  the  way  they  were 
situated,  they  were  worth  for  rent  ten  or 
twelve  thousand  dollars  per  year  for  the 
time  In  question.  He  then  detailed  tracks 
belonging  exclusively  to  the  Rome  Railroad, 
and  others  Jointly  with  the  East  Tennessee, 
Virginia  &  Georgia  Railroad,  but  over  which 
no  other  road  could  get,  except  through  the 
Rome  road,  and  further  testified  that  the 
Rome  road  switched  cars  for  the  Chatta- 
nooga, Rome  &  Columbus  Railroad,  putting 
them  in  all  these  places,  and  that  constituted 
a  part  of  the  basis  of  his  (pinion  as  to  the 
value  of  these  terminals  rented  to  the  Chatta- 
nooga, Rome  &  Columbus,  because  the  Rome 
Railroad  Company  had  the  right  to  charge 
trackage  on  aU  these  cars;  that  he  put 
In  his  estimate  what  it  would  be  entitled  to 
charge  for  trackage,  but  the  Rome  Railroad 
Company  did  not  charge  the  Chattanooga, 
Rome  &  Columbus  anything  for  trackage, 
but  simply  for  rent;  that  for  part  of  the 
time  he  thought  the  crew  and  engine  of  the 
Rome  Railroad  Company  did  some  of  the 
switching,  or  perhaps  the  Chattanooga,  Rome 
&  Columbus  may  have  run  a  crew  by  itself, 
with  permission  of  the  Rome  Railroad  Com- 
pany; that  most  of  the  time  it  was  the  crew 
and  engine  of  the  Rome;  and  that  some- 
times the  latter  would  hire  an  engine  from 
the  Chattanooga,  Rome  &  Columbus,  for 
which  sometimes  the  Rome  would  be  char^ 
ged  seven  dollars  per  day  more  than  other 
roads. 

The  agent  of  the  Nashville,  Chattanooga 
&  St  Louis  Railroad  and  the  Western  &  At- 
lantic Railroad,  who  had  been  engaged  in 
that  business  for  20  years,  and  had  had  ex> 
perience  in  connection  with  the  terminal 
property  of  railroads,  testified  that  he  knew 
the  railroad  situation  in  Rome;  that  if  for 
the  time  in  question  the  Chattanooga,  Rome 
&  Columbus  bad  the  use  of  the  terminals  of 
the  Rome  Railroad  Company,  and  ran  all  Its 


passenger  and  freight  trains  Into  and 
through  the  Borne  Railroad  yards,  etc.,  and 
had  the  use  of  all  its  side  tracks  for  bulk 
and  car  delivery,  and  as  mnch  as'  twelve  or 
fourteen  thousand  cars  passed  over  them 
for  that  time,  which  went  into  the  Rome 
business,  the  terminals  would  be  worth  eight 
or  ten  thousand  dollars  per  year  for  rent; 
that,  under  the  ruling  of  the  state  railroad 
commission,  the  Rome  Railroad  would  be 
permitted  to  charge  $2  per  car  for  switch- 
ing the  12,000  cars;  that  the  Rome  Railroad 
Company  would  be  entitled  to  $2  per  car  for 
the  12,000,  for  trackage;  that  tea  thousand 
dollars  per  year  would  be  nearer  correct 
than  eight,  but  that  he  "had  figured  in  his 
mind  alxmt  tliat";  that  his  testimony  was  a 
mere  estimate;  that  he  had  had  the  Rome 
terminals  pointed  out  to  him,  and  there  were 
four  or  five  miles  of  side  tra^  outside  of  the 
yard  limits  which  reached  the  largest  Inter- 
est in  Rome;  that  it  was  not  only  an  Invest- 
ment in  property  that  made  these  valuable, 
but  also  the  situation  that  controlled  the  vol- 
ume of  business,  which  no  one  else  could 
get,  on  account  of  the  position  occupied  by 
the  tracks;  that  he  took  into  consideration, 
also,  the  cost  of  transfer  of  cars  by  the  Rome 
Railroad  engines  and  crews,  in  making  up 
his  estimate,  and  understood  that  some  of 
the  tracks  were  for  the  Joint  use  of  the 
East  Tennessee  and  Rome  Railroads;  that 
he  based  his  opinion  ui>on  the  idea  that  the 
Rome  Railroad  owned  these  tracks,  and  had 
the  right  to  rent  them,  but  would  not  think 
that  the  Joint  use  of  these  tracks  was  worth 
eight  or  ten  thousand  dollars,  if  there  was 
no  other  question  connected  with  that;  that 
he  also  took  into  consideration.  In  airivlng 
at  the  amount  he  had  stated,  that  the  ar- 
rangement would  enable  the  Chattanooga, 
Rome  &  Columbus  to  control  some  competi- 
tive business  it  would  otherwise  lose,  and 
the  Rome  Railroad  would  get;  that  If  tbe 
Rome  Railroad  did  not  own  these  terminals, 
it  would  alter  his  opinion,  but  if  the  Chat- 
tanooga, Bome  &  Columbus  got  the  use  of 
them  from  the  Rome  Railroad,  and  as  Its 
tenant,  it  would  not  change  his  opinion  that 
it  would  average  eight  or  ten  thousand  dol- 
lars per  year  for  rent;  and  that  his  answer 
was  based  upon  the  hypothesis  tliat  tbe 
Rome  Railroad  Company  handled  these  cars, 
paid  expenses,  and  furnished  the  power  and 
crew  for  handling  this  business. 

In  addition  to  the  assignments  of  error  as 
to  the  granting  of  the  nonsuit,  plaintiff  al- 
leges that  the  court  orred  In  this:  That, 
while  its  superintendent  was  on  the  stand, 
plaintiff,  to  throw  light  upon  the  value  of  tbe 
property  for  rent  offered  to  prove  by  him 
that  the  immediate  successor  of  the  Chatta- 
nooga, Rome  &  Columbus  Railroad  Compa- 
ny, the  Central  Railroad  Company,  which 
bought  the  Chattanooga,  Rome  &  Oolumbna, 
paid  plaintiff  $1,000  per  month  rent  for  the 
use  of  the  same  property  as  that  leased  to 
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the  Chattanooga,  Borne  ft  Columbaa,  and 
that  in  fact  said  successor  company  did  less 
bnslness  over  these  terminals  than  the  Chat- 
tanooga, Borne  &  Columbus,  which  testi- 
mony was  not  admitted. 

W.  W.  Brookes  and  W.  T.  Tnmbull,  for 
plaintiff  In  error.  J.  B.  Yanham,  for  de- 
fendant in  eror. 

PER  CURIAM.    Judgment  reversed. 


DUCKBTT  T.  STATE. 
(Supreme  Court  of  Georgia.     Dec.  18,  18M.) 

(^Mmit,  TBE8PA88— ACOnSORT  IN  AlMOMIXO 
StaTB— LlABIUTT  AS  PRINCIPAL. 

1.  Where  one  hires  another,  in  the  state  of 
Tennessee,  to  commit  a  trespass  in  Georgia,  and 
the  person  hired  does  commit  the  trespass,  and 
in  so  doing  acta  in  a  maimer  reasonably  to  be 
anticipated  by  the  person  who  employed  liim, 
and  thereby  commits  a  misdemeanor,  both  are 
prindpals  in  the  misdemeanor,  and  subject  to 
indictment  and  punishment  in  Georgia.  Thus, 
a  constable  in  Tennessee,  wishing  to  levy  npon 
a  horae  which  was  in  Georgia,  hired  a  person  to 
bring  the  horse  into  Tennessee,  without  specify- 
ing now  it  was  to  be  brought,  and  the  person 
«mplQyed  rode  the  horse  in  Oeort^a,  without  the 
consent  of  the  owner,  and  by  this  means  ex- 
ecuted his  commission.  Bdd,  that  the  consta- 
ble, as  well  as  his  agent,  was  guilty  of  a  mis- 
-demeanor,  under  the  statute  making  it  penal 
to  willftilly  ride  or  drire  the  horse  of  another 
withont  the  consent  of  the  owner. 

2.  There  was  no  substantial  error  in  the 
'Charge  of  the  court,  and  the  evidence  warrant- 
ed the  Terdict. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Whitfield  coun- 
ty;  T.  W.  Mllner,  Judge. 

Enoch  Duckett  was  convicted  of  riding  and 
-driving  a  horse  belonging  to  another,  without 
her  consent,  and  brings  error.   Affirmed. 

Following  Is  the  official  report: 

Howard  Tilley  and  Enoch  Duckett  were  In- 
■dlcted  for  riding  and  driving  a  horse  belong- 
ing to  Mrs.  Foster,  without  her  consent,  on 
August  1,  1892,  in  Whitfield  county,  Ga. 
Duckett  was  found  guilty,  and  his  motion 
for  a  new  trial  was  overruled.  The  motion 
-contained  the  grounds  tliat  the  verdict  was 
contnuT  to  law  and  evidence,  and  to  the  fol- 
lowing in  the  charge  to  the  Jury:  "If  you  be- 
lieve from  the  evidence  that  the  defmdant 
contracted  with  and  procured  one  Howard 
Tilley  to  ride  or  drive  the  horse  of  the  person 
mentioned  In  the  bill  of  indictment,  and  the 
said  TiUey,  In  pursuance  of  the  contract, 
-came  Into  tbls  state  and  county,  and  rode  or 
drove  the  horse  of  the  per^n  mentioned  in 
the  bill  of  indictment,  without  the  consent 
of  such  owner,  the  defendant  would  be  guil- 
ty, and  it  would  be  your  duty  to  convict  him." 
Also,  tbat  the  following  charge  was  error,. for 
want  of  evidence  on  which  to  base  it:  "If 
yon  b^eve  from  the  evidence  that  the  de- 


fendant procured  Tilley  to  ride  the  horse  de- 
scribed  in  the  bill  of  indictment,  and  be,  aald 
Tilley,  did,  in  pursuance  of  a  contract  or 
agreement  with  the  defendant,  ride  or  drive 
the  horse  in  Whitfield  county,  it  would  be 
your  duty  to  find  the  defendant  guilty."  The 
testimony  of  Mrs.  Foster  was  that  she  miss- 
ed her  horse  on  August  81,  1892,  and  the  next 
day  received  a  letter,  addressed  to  her  hus- 
band, from  defendant  Duckett,  signing  as 
constable,  stating:  "I  this  morning  levied  an 
execution  on  your  horse,  in  favor  of  a  bill  of 
cost  obtained  against  you  on  February  5tb, 
1891,  before  W.  L.  AtcUey,  J.  P.,  on  a  peace 
warrant.  You  can  get  your  horse  by  making 
good  Tennessee  delivery  bond."  This  letter 
was  headed,  "Cleo,  Tennessee,  September 
let,  1892."  On  the  receipt  thereof,  Mrs.  Fos- 
ter went  up,  filed  ber  papers,  and  got  the 
horse,  which  was  her  property.  It  was 
taken  without  her  consent  She  and  ber 
buslMuid  lived  together.  He  sometimes  drove 
this  horse,  but  only  when  she  consented  for 
him  to  do  so.  He  bad  no  horse,  but  some- 
times used  this  one.  Howard  Tiliey  and 
one  Parker  testified  that  in  the  latter  part 
of  August,  1892,  defendant  came  to  Parker's 
sawmill,  in  Bradley  county,  Tenn.,  where,  in 
a  conversation,  he  stated  that  be  had  an 
execution  against  old  man  Foster,  and  fur- 
ther said,  "I  would  give  $2.50  if  I  had  bis 
horse  across  the  line,  so  I  could  levy  on  it." 
To  this  Tilley  replied,  "I  will  do  it  for  that," 
and  defendant  said,  "If  you  do  me  any  good, 
you  will  have  to  do  it  by  Saturday,  as  my 
time  is  out  then."  This  is  all  that  was  said. 
Tiliey  further  testified  tliat  he  went  in  the 
afternoon,  and  got  the  horse  from  the  stable, 
and  carried  him  Into  Tennessee,  and  let  him 
stay  until  after  night,  and  then  afterwards 
carried  him  to  another  point  in  Tennessee, 
about  a  mile  from  where  defendant  lived. 
Defendant  never  paid  him  anything  for  get- 
ting the  horse,  and  he  never  asked  him  for 
pay.  He  notified  defendant  where  the  horse 
was,  and  supposed  he  got  it  Tilley  rode 
the  horse  in  Georgia  about  100  yards.  Did 
not  tell  defendant's  counsel  that  he  did  not 
ride  the  horse  in  Georgia,  but  told  him  he 
did  not  tliink  he  rode  him.  He  did  not  like 
old  man  Foster,  and  got  the  horse  as  much 
to  get  even  with  him  as  to  get  pay,  but  ex- 
pected afterwards  to  get  pay.  Defendant 
did  not  tell  him  to  get  Mrs.  Foster's  horse. 
He  talked  about  the  old  man's  horse.  Tilley 
got  the  horse  he  told  him  to  get  Did  not 
know  it  belonged  to  Mrs.  Foster.  Parker 
testified  that  he  was  present  and  heard 
Tilley  tell  defendant's  counsel  that  he  did 
not  ride  the  borse  In  Georgia. 

Maddox  &  Starr,  for  plaintiff  in  error.    A, 
W.  Fite,  SoL  Gen.,  for  the  State. 

PER  CURIAM.    Judgment  affirmed. 
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TRUSTEES  ATLANTA  UNIVERSITY  r. 

CITY  OP  ATLANTA. 

(Supreme  Court  of  Georgia.     Not.  6,  1803.) 

Condemnation    bt    Citt  —  Rioht   to    Bbidok 

BTBBBT— CON'TBAOT  RiOBTS  IN  EaSEMBHT— HaT- 
OB  AND  CiTT  COONOII.— CONSTBDOTIOH  OF  BBSO 
LDTION. 

1.  Under  the  grant  of  power  in  the  charter 
of  the  city  of  Atlanta  "to  open,  lay  out,  widen, 
straighten  or  to  otherwise  change  streets,  alleys 
and  SQuaiea  in  said  city,"  the  corporate  authori- 
ties may  condemn  for  tiie  public  use  the  whole 
or  anj[  part  of  the  right  of  a  private  corporation 
to  maintain  one  or  more  bridges  across  one  of 
the  public  streets,  and,  after  condemnation  and 
payment  of  adequate  compensation,  may  re- 
move a  bridge  already  erected,  and  prevent  the 
erection  of  any  other,  at  any  place  to  which 
the  right  of  the  private  corporation  to  bridge 
the  street  extends  or  applies.  This  is  true  al- 
though the  easement  sought  to  be  appropriated 
or  extinguished  in  whole  or  in  part  be  grounded 
upon  a  contract  heretofore  made  between  the 
city,  as  one  party,  and  the  private  corporation, 
as  the  other,  in  which  the  city  fully  recognized 
the  easement,  and  agreed  tliat  it  might  be  per- 
petual. 

2.  A  resolution  of  the  mayor  and  general 
council,  which  provides  for  the  appointment  of 
assessors  to  ascertain  and  fix  the  damages 
which  will  accrue  to  a  private  corporation  by 
the  appropriation  of  Its  property  to  municipal 
purposes,  is  not  sufficiently  certain  and  definite 
as  to  the  interest  in  the  roadway  of  Hunter 
street  which  is  to  be  appropriated,  the  descrip- 
tion being  in  these  terms:  "Whatever  proper& 
rights  the  Atlanta  University  has  in  the  road- 
way of  Hunter  street  and  in  the  privilege  here- 
tofore exercised  of  bridging  Hunter  street  with- 
in its  grounds."  But  this  description  is  suffi- 
ciently certain  and  definite  as  to  the  privilege 
already  exercised,  of  bridging  the  street  Con- 
demnation of  this  privilege,  however,  would 
leave  untouched  any  privilege  of  bridging  the 
street  elsewhere  than  at  the  particular  location 
of  the  existing  bridi^e. 

S.  In  view  of  the  law  above  announced, 
and  of  the  limited  scope  of  the  resolution  of  the 
mayor  and  council,  tne  judge  did  not  err  in 
denying  the  injunction  prayed  for;  the  resolu- 
tion beini;  nugatory  as  to  rights  in  the  roadway 
of  the  street,  silent  as  to  the  bridge  privilege 
not  as  yet  acted  upon,  and  lawful  as  to  that 
privilege  so  far  as  exercised  heretofore. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
Marshall  J.  Clarke,  Judge. 

Petition  by  the  trustees  of  Atlanta  Univer- 
sity for  an  Injunction  to  restrain  condemna- 
tion proceedings  by  the  city  of  Atlanta. 
Judgment  for  defendant,  and  plaintiffs  bring 
error.    Affirmed. 

John  L.  Hopkins  &  Sons,  for  plaintiffs  in 
error.  J.  A.  Anderson  and  Fulton  Colville^ 
for  defendant  in  error. 

BLECKLEY,  C.  J.  1.  One  of  the  charter 
powers  given  by  statute  to  the  city  of  Atlan- 
ta is  "to  open,  lay  out,  widen,  straighten, 
or  to  otherwise  change  streets,  alleys  and 
squares  In  said  city."  Acts  1874,  p.  131; 
City  Charter,  |  60.  This  grant  is  compre- 
hensive enough  to  embrace  the  alteration  of 
a  street  in  any  respect,  whether  on,  below, 
or  above  the  surface  of  the  earth.  And 
tlie  power  to  open  streets  embraces  the 
power  to  keep  them  open,  not  only  at  tlie 


surface^  but  over  and  above  the  same,  in- 
definitely, or,  at  all  events,  to  such  height 
as  may  be  either  necessary  or  reasonably 
desirable  for  all  the  purposes  of  a  street, 
both  with  reference  to  its  use  by  the  gen- 
eral public,  and  to  its  use  locally  by  those 
residing  or  having  property  adjacent  there- 
to. A  street  is  not  like  a  tunnel  in  the  air, 
having  its  base  on  or  in  the  ground,  and 
mounting  upward  to  a  definite  height,  but  is 
more  like  an  open  cut  through  the  air,  from 
the  ground  up  to  the  sky,  or  to  an  Indefinite 
elevation.  Under  the  g^rant-of  power  above 
recited,  the  city  authorities  may  remove  a 
bridge  spanning  the  street,  and  prevent  the 
erection  of  any  other  at  the  same  place  or 
elsewhere,  thus  opening  and  keeping  open 
the  aerial  space,  which  is  no  less  a  part  of 
the  street  than  is  the  space  occupied  by  it 
on  or  In  the  ground.  To  do  all  this,  bow- 
ever,  as  against  any  vested  right  which  the 
Atlanta  University  may  have  to  maintain 
one  or  more  bridges  across  the  street  to 
question  to  facilitate  passage  from  its  prop- 
erty abutting  upon  one  side  of  the  street  to 
its  property  abutting  upon  the  other  side, 
would  Involve  the  condemnation  of  such 
right,  and  the  payment  of  adequate  compen- 
sation for  this  appropriation  of  private  prop- 
erty. Of  course,  the  compensation  would 
not  be  adequate  unless  it  comprehended, 
not  only  the  value  of  the  right,  but  also  the 
value  of  the  structure  removed.  The  con- 
demnation and  compensation  would  have  to 
embrace  everything  taken,  though  the  city 
would  not  be  obliged  to  take  the  whole  right, 
but  might  take  the  present  bridge  alone,  to- 
gether with  the  right  of  maintaining  it, 
leaving  the  right  of  the  university  to  erect 
and  maintain  bridges  elsewhere  over  the 
street  unaffected.  It  ia  contended  that  be- 
cause the  right  of  the  university  to  hare 
and  maintain  the  existing  bridge  and  to 
erect  others  is  grounded  upon  a  contract 
heretofore  made  by  the  university  with  the 
city.  In  which  the  latter  fully  recognized  the 
right,  and  agreed  that  it  might  be  perpetual, 
this  contract  is  sacred,  and  its  obligation 
would  be  impaired  by  the  appropriation  now 
contemplated.  We  think  this  contention  i» 
unsound.  ^Diere  is  no  Inconsistency  between 
a  grant  In  its  terms  perpetual,  and  a  subse- 
quent resumption  of  the  property  granted; 
this  resumption  being  made  for  public  use, 
and  in  the  exercise  of  the  right  of  eminent 
domain.  The  state  itself  could  not  grant  an 
easement  which  would  not  be  subject  to  re- 
sumption in  the  exercise  of  this  right,  and 
certainly  the  city  could  not  It  is  no  revo- 
cation or  violation  of  the  grant  under  which 
private  property  is  held,  to  take  It  for  pub- 
lic use,  on  making  adequate  compensation 
to  the  owner.  On  the  contrary,  the  proceed- 
ing to  condemn  and  take,  If  it  has  self- 
consistency,  concedes  the  sacrednesa  of  the 
grant  and  the  creation  thereby  of  all  the 
attributes  of  ownership  which  can  arise  by 
Inviolable  contract    Reduced  to  its  essence. 
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a  constltntloii&l  exercise  of  the  right  of  emi- 
nent domain  la  not  deprivation  of  proper^, 
bnt  a  compnlsory  excliange  of  one  kind  of 
proi>ert7  for  another,  or  rather  a  compulsory 
sale  of  property  for  money,— an  exchange 
of  equivalent  valnes.  The  rijeht  of  the  oni- 
veraity,  granting  It  to  exist  as  claimed,  is 
an  easement,— a  servitude  to  which  the  street 
is  subject,— and  is  realty,  as  distinguisliable 
from  personal  property.  Tills  easement,  in 
whole  or  in  part,  is  subject  to  be  taken  for 
the  public  use  at  the  will  of  the  state.  The 
state,  by  its  legislature,  has  conferred  upon 
the  city  of  Atlanta  the  power  to  condemn 
and  make  compensation  for  private  property 
for  municipal  purposes,  and,  as  above 
shown,  has  granted  power  to  open,  lay  out, 
widen,  straighten,  or  to  otherwise  change 
streeta  We  think  the  power  of  condemna- 
tion is  comprehensive  oiongh  to  embrace 
any  realty  which  may  be  needful  for  appro- 
priation by  the  city  In  opening,  laying  out, 
widening,  straightening,  or  otherwise  chan- 
ging  any  streets  within  the  city;  the  lan- 
guage of  the  charter  of  1874,  (  60,  being  as 
follows:  "The  said  mayor  and  general  coun- 
cil shall  have  full  power  and  authority  to 
open,  lay  out,  to  widen,  straighten  or  other- 
wise change  streets,  alleys  and  squares  In 
the  said  city  of  Atlanta.  Wherever  the  said 
mayor  and  general  council  shall  exercise 
the  power  above  delegated,  they  shall  ap- 
point two  freeholders,  and  the  owners  of 
said  lots  fronting  on  said  streets  or  alleys, 
shall,  on  five  days'  notice,  appoint  two  free- 
holders, who  shall  proceed  to  assess  the 
damages  sustained  or  the  advantages  de- 
rived by  the  owner  or  owners  of  said  lots 
in  consequence  of  the  opening,  widening, 
straightening  or  otherwise  changing  said 
streets  or  alleys,  and  in  case  said  assessors 
cannot  agree,  they  shall  select  a  fifth  free- 
holder; the  said  assessors  to  take  an  oath 
that  they  will  faithfully  discharge  their 
duties,  and  either  party  to  have  the  right  to 
enter  an  appeal  to  the  superior  court  of 
Fulton  county  within  ten  days  from  the 
rendition  of  said  award."  Subsequent 
amendments  of  the  charter,  while  they  vary 
somewliat  the  details  of  Uie  procedure,  do 
not  restrict  the  power  of  condemnation  itself. 
On  the  contrary,  the  act  of  August  21,  1891 
(2  Acts  1880-81,  p.  448),  extends  the  power 
so  as  to  embrace  "lands  for  sites  for  the 
erection  of  public  buildings  *  *  *  for 
parks  and  for  other  purposes."  The  conten- 
tion of  the  city  in  its  answer,  and  in  the 
ar^nment  made  here  by  its  counsel,  to  the 
effect  that  the  university  had  a  mere  license, 
bnt  no  right,  to  bridge  the  street,  is  Incon- 
sistent with  the  condemnation  proceedings 
which  the  city  itself  inaugurated,  and  is 
therefore  entitled  to  no  consideration  in  the 
present  case,  whatever  would  be  its  force 
imd^  other  circumstances.  If  the  city  in- 
tended to  treat  Its  contract  of  1872  with  the 
nniversity  as  having  the  force  only  of  a 
mere  llcenae,  subject  to  revocation,  it  should 


not  have  appointed  assessors  to  act  in  the 
condemnation  of  the  property  rights  of  the 
university  in  the  privilege  heretofore  exer^ 
clsed  by  the  university  in  bridging  the 
street,  and  invited  the  university  to  unite 
with  itself  In  coAducting  the  condemnation 
proceedings.  By  its  own  conduct  the  city 
has  estopped  itself,  so  far  as  this  case  is 
concerned,  from  denying  the  existence  of  the 
right  which  it  sought  to  have  appraised  and 
condemned. 

2.  One  ground  upon  which  an  injunction  is 
sought  by  the  university  against  the  con- 
demnation proceedings  is  the  want  of  suffi- 
cient certainty  In  the  latter.  This  question 
is  to  be  tested  by  the  resolution  of  the  mayor 
and  general  council,  adopted  March  7,  1882. 
That  resolution  is  in  these  terms:  "Where- 
as the  mayor  and  general  council,  by  action 
adopted  December  24th,  1891,  adopted  a  re- 
I>ort  of  the  Joint  committee  on  streets  and 
bridges,  recommending  that  the  Atlanta  Uni- 
versity be  not  allowed  to  erect  a  bridge  over 
Hunter  street,  and  that  condemnation  pro- 
ceedings be  had  to  exhaust  whatever  prop- 
erty rights  the  Atlanta  University  has  in  the 
roadway  of  Hunter  street  or  in  the  privilege 
heretofore  exercised  of  bridging  Hunter 
street  within  its  grounds;  therefore,  resolvetl, 
that  George  W.  Parrott  and  Andrew  J.  West 
are  hereby  appointed  assessors  on  the  part  of 
the  city  of  Atlanta  to  act  in  the  o(»idemna- 
tlon  of  the  property  rights  of  the  Atlanta 
University  In  the  roadway  of  Hunter  street 
and  in  the  privilege  heretofore  exercised  in 
bridging  said  street.  Resolved,  further,  that 
the  city  clerk  give  the  notice  usual  in  such 
cases  to  the  authorities  of  the  Atlanta  Uni- 
versity and  that  further  proceedings  be  had 
in  conformity  to  law."  As  to  the  roadway 
of  Hunter  street,  this  resolution  is  too  in- 
definite and  uncertain.  There  is  nothing  to 
indicate  the  nature,  extent,  or  exercise  of 
any  right  of  the  university  In  the  roadway 
of  the  street  The  thing  to  be  assessed  is 
therefore  not  pointed  out,  and  no  fact  or  cir- 
cumstance is  referred  to,  to  identify  or  de- 
fine it  The  assessors  could  not  appraise  it 
without  first  ascertaining  what  it  was,  and 
they  are  furnished  with  no  mark  or  attribute, 
by  the  aid  of  which  to  ascertain  its  nature  or 
extent  In  order  to  condemn  to  public  use 
such  an  anomaly  as  the  right  of  a  private 
corporation  in  the  roadway  of  a  public  street 
there  ought  to  be  some  description  which 
would  be  available  for  identification.  Con- 
demnation proceedings  are,  in  their  nature, 
proceedings  to  seize  ^d  take.  They  may  be 
analogized  to  a  warrant  to  capture  some- 
thing, and  surely  a  warrant  to  seize  what- 
ever property  rights  the  Atlanta  University 
has  In  the  roadway  of  Hunter  street  would 
be  too  vague  to  enable  an  officer  to  execute 
It.  As  to  the  privilege  heretofore  exercised 
by  bridging  Hunter  street  within  the  grounds 
of  the  university,  we  think  the  resolutl<«  is 
■nfflci«itly  certain  and  definite.  We  under- 
stand from  the  record  that  the  bridge  erect- 
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ed  by  the  oniyendty  is  there  upon  the  grronnd, 
to  show  for  itself.  There  was  something  by 
which  to  measure  the  property  right  exer- 
dsed  by  the  university  in  having  and  main- 
taining this  bridge.  Nothing  is  left  uncer- 
.  tain,  except  the  duration  of  the  right  In  point 
of  time,  and,  as  no  limit  in  tliat  respect  is 
Indicated  or  suggested,  the  fair  presumption 
would  be  that  the  right  was  one  to  be  en- 
Joyed  in  perpetuity.  No  less  estate  in  the 
easement  being  expressed,  an  estate  in  fee 
therein  should  be  understood,  in  harmony 
with  the  principle  of  conveyancing  estab- 
lished by  statute  in  Oeorgla,  and  expressed 
in  section  2248  of  the  Code.  The  resolution, 
it  will  be  observed,  makes  no  reference  to 
the  right  of  bridging  the  street  elsewhere 
than  at  the  particular  location  of  the  exist- 
ing bridge.  Condemnation  of  the  privilege, 
as  heretofore  exercised,  would  leave  un- 
touched any  privilege  which  the  university 
might  have  to  place  and  maintain  other 
bridges  at  other  sites.  Our  conclusion  Is 
that  the  condemnation  proceedings  were  le- 
gal and  sufficient  relatively  to  the  one  object 
of  condemning  the  property  rights  of  the  uni- 
versity in  the  privilege  heretofore  exercised 
by  it  In  bridging  the  street;  and,  inasmuch 
as  the  appropriation  of  these  rights  would 
Involve  the  destruction  and  discontinuance 
of  the  bridge  itself,  the  value  of  the  bridge 
would  have  to  be  Included,  in  making  com- 
pensation for  the  property  rights  condemned. 
3.  All  that  remains  is  to  determine  whether 
the  Injunction  prayed  for  should  or  should 
not  have  been  granted.  If  what  we  have 
held  above  is  correct,  there  is  no  doubt  that 
an  Injunction  was  properly  denied  as  to  the 
bridge  privilege;  for  it  was  not  needed,  as 
to  that  part  of  the  privilege  not  embraced  in 
the  resolution,  and  the  petitioners  had  no 
right  to  it,  as  to  the  part  which  was  so  em- 
braced. It  would  not  have  been  error,  per- 
haps, to  grant  an  injunction  as  to  the  prop- 
erty rights  of  the  university  In  the  roadway 
of  Hunter  street;  but,  as  the  resolution  of 
the  mayor  and  general  council  was  simply 
nugatory  In  respect  to  these  rights,  ho  in- 
junction, as  to  them,  was  necessary.  We 
thus  see  our  way  to  an  affirmance  of  the 
Judgment  as  a  whole.    Judgment  affirmed. 


GIANNONB  v.  FLEETWOOD  et  al. 
(Supreme  Court  of  Georgia.     Jan.  8,  1894.) 
Bill  op  Sale— Proof  by  Bl-dsckibino  Witness — 
Leavin'o  Goods  with  Debtor  —  Estoppel  to 
Claim— Fkacd  —  Father  amd  Son  —  Presump- 
tion. 

1.  The  owner  of  the  furniture  in  a  barber 
•hop  does  not,  by  merely  allowing  the  same  to 
stay  there  for  use  and  be  used,  hold  It  out  as  a 
basis  for  giving  credit  to  the  occupants  of  the 
shop,  whether  they  be  condacting  business  on 
their  own  account,  or  for  him,  and  as  his  serv- 
ants or  employes.  Where  they  have  made 
debts  in  their  own  transactions,  for  which  he  is 
not  liable,  and  have  given  their  promissory 
notes  therefor,  a  person  purchasing  these  notes, 
or  taking  them  as  collateral  security,  and  aft- 


erwards obtaining  Judgment  upon  them,  has 
no  right  to  collect  the  Jndgrment  oat  of  the  fur- 
niture because  he  saw  the  furniture  in  the  shop, 
and  their  sign  over  the  door,  before  he  pur- 
cliased  the  notes,  or  took  them  as  collateral  se- 
curity; tlie  inference  in  his  own  mind  being 
that  the  furniture  tielonged  to  them,  but  no 
representation  to  that  effect  having  t>een  made 
to  him. 

2.  Where  the  sons  of  the  claimant  carried 
on  business  in  a  iMirber  shop,  with  a  sign  over 
the  door  lieariiig  their  name,  in  a  controversy 
between  the  claimant  and  their  creditor,  involv- 
ing title  to  the  furniture  in  the  shop,— the  claim- 
ant contending  that  the  furniture  was  his,  and 
that  Ills  sons  were  using  it  in  ills  business,  and 
not  their  own, — a  charge  of  the  court  instruct- 
ing the  jury  that  transactions  between  father 
and  son  are  to  be  closely  scrutinized  was  per- 
tinent and  correct 

S.  Thon^  a  bill  of  sale  to  personalty  is 
good  without  an  attesting  witness,  yet,  where  it 
has  such  witness,  it  is  not  admissible  in  evi- 
dence as  a  muniment  of  title,  without  proof 
by  that  witness  of  its  execution,  nnleaa  his  non- 
production  is  accounted  for. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bibb  ooontsr;  0. 
L.  Bartlett,  Judge. 

Writ  of  error  by  J.  Olannone  from  a  Judg- 
ment in  favor  of  Fleetwood  &  Oo.    Reversed. 

L.  D.  Moore,  for  plaintiff  In  error.  Blount 
&  Grace,  for  defendants  in  error. 

BLECKLEY,  0.  J.  Under  the  evidence.  It 
was  error  to  charge  the  Jury  that  "If  the 
claimant  permitted  the  defendants  to  use  the 
property  as  thetar  own,  bold  themselves  but 
as  the  owners  of  the  same,  and  they  obtained 
credit  upon  the  faitb  of  it,  then  you  could 
use  tliat  testimony  to  determine  whether  or 
not  it  was  the  property  of  the  claimant  or 
the  property  of  the  defendants,  and  to  deter- 
mine whether  or  not  the  claim  is  one  of  good 
faith,  or  one  of  bad  fftitb."  The  claimant 
allowed  the  furniture  to  stay  In  the  shop  to 
be  used,  but.  If  It  belonged  to  him,  this  was 
pot  holding  it  out  as  the  property  of  the  oc- 
cupants, or  as  a  basis  for  giving  them  credit, 
nor  was  it  granting  to  them  any  permission, 
express  or  implied,  so  to  hold  it  out  More- 
over, there  was  no  evidence  that  credit  was 
extended  to  the  occupants  on  the  faith  of 
this  furniture.  The  occupants  gave  their 
notes  to  Johns  &  Co.  for  rent  The  credit 
was  therefore  extended  by  Johns  &  Co.,  and 
the  evidence  is  wholly  silent  as  to  what  tbe,> 
relied  upon  as  the  basis  of  It  Fleetwood  St, 
Co.  extended  credit  to  Johns  &  Co.,  taking 
these  notes  as  collateral.  Fleetwood  &  Co. 
believed  the  makers  of  the  notes  owned  the 
furniture,  but,  so  far  as  appears,  they  be- 
lieved it  only  because  a  member  of  the  firm 
saw  the  sign  of  the  occupants  over  the  door 
of  the  barber  shop,  and  saw  chairs  and  fur- 
niture in  the  shop,  and  tbe  occupants  run- 
ning it  He  made  the  inference  that  the  fur- 
niture belonged  to  them,  but  no  representa- 
tion to  that  effect  from  them,  or  any  one  else, 
appears  to  have  been  made.  The  court  erred 
in  instructing  the  Jury  as  above  recited,  and 
In  not  granting  a  new  trial  because  of  tliat 
misdirection.    Judgment  reversed. 
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LOUBBRMILK  et  aL  ▼.  LOUDEBMILK. 

(Sapreme  Court  of  Georgia.     Jan.  27,  1884.) 
Amioxkikt  o»  Nox^eootiable  Notb— Effect — 
Action  on  Nori — DarEirgES— Parol  Evidemcb 

— LlABILITT  or  XHDOBSEB  —  COHSIDBKATIOX  FOB 

Ikdohseiuiit. 

1.  Where  the  payee  of  a  nonnegotiable 
promisaory  note  indorses  the  same  to  a  third 
person  by  name,  without  any  words  of  limita- 
tion or  exception,  this  is  a  written  asBiniment 
of  the  note  to  the  indorsee,  and  nnder  Cod&  ( 
2244,  he  can  maintain  an  action  upon  it  in  his 
own  name  against  the  maker,  and  the  latter 
cannot  set  np  as  a  defense  a  parol  agreement 
between  the  aarignor  and  the  assignee  to  the 
effect  that  only  a  definite  sum  should  be  col- 
lected by  the  latter  on  the  note.  The  eftect  of 
this  agreement  woald  be  to  vary  the  terms  of 
the  written  assignment,  and  qaalify  their  legal 
effect 

2.  The  donor  of  a  promissory  note,  when 
sued  by  the  donee  upon  nis  indorsement  to  the 
latter,  may  defend  by  setting  up  the  gift,  and 
alleging  a  state  of  facts  which  shows  that  the 
indorsement  was  based  on  love  and  affection 
only,  and  was  without  any  Taluable  considera- 
tion. 

3.  There  was  no  error  in  striking  the  spe- 
cial plea  of  the  maker  of  the  note,  but  it  was 
error  to  strike  the  special  plea  of  the  indorser. 

(Syllabus  by  the  Court) 

Eirror  from  8Qperlor  court,  Habenham 
county;  0.  J.  W^bom,  Judge. 

Action  b7  J.  M.  Londermilk  against  T.  A. 
Loadermllk  and  anotStet.  Judgment  for 
plalntMt,  and  defendants  bring  error.  Re- 
versed. 

Tbe  following  Is  tbe  official  rqwrt: 

3.  M.  Loadermllk  saed  T.  A.  Londermilk 
as  principal  and  Jacob  Londermilk  as  In- 
dorser on  a  promissory  note  made  by  T.  A. 
Loadermllk,  dated  January  16,  1888,  due 
January  1,  1889,  payable  to  Jacob  Louder- 
milk,  for  $300.  Tbe  note  bore  a  credit  for 
f  190,  dated  June  11,  1881,  and  was  Indorsed 
ttaos:  "I  bereby  Indorse  tbe  wltbin  note  to 
J.  H.  Londomllk,"  which  Indorsement  was 
signed  by  Jacob  Londermilk.  The  court,  on 
motion,  Btmck  the  pleas  other  than  that  of 
genial  Issue  filed  by  defendants,  and  en- 
tered np  judgment  for  the  plaintiff  against 
defendants  for  1250.88  principal,  $31.78  in- 
terest, and  further  Interest  at  7  per  cent 
To  both  rulings  the  defendants  excepted. 
The  special  pleas  are  as  follows:  T.  A. 
Loudermllk  says  that  the  note  Is  nonnego- 
tiable, and  was  a  gift  from  his  father,  Jacob 
Loadermllk,  for  the  sum  of  $200,  which  gift 
was  made  February  22,  1882;  and  It  was 
expressly  stated  by  both  defendant  and 
Jacob,  before  the  gift  was  made,  that  tbe 
note  was  to  draw  no  back  Interest,  and  that 
at  said  time  only  $200  was  due  thereon,  and 
the  gift  was  received  by  plaintiff  with  the 
c<mdltlons  aforesaid.  Fnrther,  on  August  9, 
1882,  this  defendant  tendered  to  plaintiff 
920&60  as  the  full  amount  of  the  principal 
and  Interest  due  on  the  note,  which  tender 
was  bona  fide,  and  was  and  is  continuous. 
At  the  time  of  said  gift,  and  before  the  note 
was  received  by  plaintiff,  defendant  stated 
to  him  that  there  was  oidy  $200  due  on  it; 


that  the  interest  at  that  time  had  been 
given  him  by  his  father  by  his  stating  to 
him  that  it  should  draw  no  interest;  and 
that  plalntlfl  received  the  note  after  that 
from  his  father,  with  the  same  statement 
from  him.  Jacob  Londermilk  says  that  he 
held  the  note  against  his  son  T.  A.  Louder- 
milk,  on  which  was  due  $200;  that.  In  ac- 
cordance with  a  scheme  of  his  la  making 
gifts  to  his  children,  he  made  a  gift,  Feb- 
ruary 22,  1892,  of  the  note  to  his  son,  plain- 
tiff, which  gift  was  made  and  received  with 
the  express  understanding  that  no  Interest 
was  due  on  it,  and  that  It  only  represented 
an  indebtedness  of  $200,  and  the  note  was 
only  indorsed  by  defendant  for  that  amount 

J.  J.  Bowden  and  J.  B.  Jones,  for  plaintiffs 
In  error.  J.  C.  Bdwards  and  A.  Q.  McGurty, 
for  defendant  in  error. 

PER  CURIAM.    Judgment  reversed. 


HBATH  T.  STATB. 
(Supreme  Court  of  Georgia.     Feb.  26,  1884.) 

WiTKBSS— POWBB  OF  VlSIOK  — TbST  DCBINO  TSIAI. 
— VOLUNTABT  liAKSLACOHTER— FjtOPRI- 

BTT  or  Chakoe. 

1.  The  presiding  Jadge  was  not  obliged  to 
allow  the  power  of  vision  of  a  witness  nnder 
cross-examination  to  be  tested  by  requiring  the 
witness  Co  go  to  the  window,  and  look  at  an 
object  on  the  street,  which  object  was  not  vis- 
ible to  the  judge  and  jury  from  their  positions 
in  the  court  room. 

2.  The  charge  of  tbe  court  to  the  jury  be- 
ing full  as  relates  to  murder,  involuntary  man- 
slaughter, and  justifiable  homicide,  it  was  not 
error  to  charge  on  the  subject  of  voluntary 
manslaughter  substantially  as  laid  down  in  the 
Code  in  tbe  definition  of  that  offense,  the  in- 
Btrument  of  the  homicide  being  a  long-handled 
shovel,  and  the  mortal  blow  having  been  struck 
therewith'  under  drcnmstances  which  left  the 
proper  grading  of  the  homicide  open  to  some 
question. 

3.  There  was  no  error  in  denying  a  new 
trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Schley  county; 
W.  H.  Fish,  Judge. 

Robert  Heath  was  convicted  of  homicide, 
and  brings  error.    Affirmed. 

E.  F.  HInton  and  J.  R.  Williams,  for  plain- 
tiff In  error.  O.  B.  Hudson,  SoL  Qen.,  and 
J.  B.  Hudson,  for  the  State. 

PER  CURIAM.    Judgment  affirmed. 


BAILEY  V.  BAILET. 

HEARD  V.  HUBBARD. 

(Supreme  Court  of  Georgia.     Jnne  28,  1884.) 

JuDOUBNT  Lien— Effect  as  against  Pobobasbrs 

^Dbi.at  in  Entekiho  Jddohent — 

Rboobd  or  Dbso. 
Making  every  concession  aa  to  the  full- 
est possible  scope  of  the  first  section  of  the  act 
of  1888,  providing  when  transfers  and  liens 
shall  take  effect  as  against  third  persona,  it  is 
certain  that  the  lien  of  judgments,  to  whldi 
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th«  second  section  of  the  act  applies,  dates,  as 
to  bona  fide  conveyances  by  the  debtor  to  third 
persons,  only  from  the  time  the  executions  is- 
suing thereon  shall  be  entered  upon  the  general 
ezecntion  docket,  unless  such  entry  be  made 
within  10  days  after  the  judgments  were  ren- 
dered. Hence,  such  conreyances  made  by  ab- 
solute deed,  whether  intended  to  secure  a  debt 
or  for  full  ownership,  and  whether  made  be- 
fore or  after  the  judgment  in  question  was 
rendered,  are  not  affected  by  the  judgment  if 
the  deed  was  actually  recorded  before  the  ex- 
ecution based  on  the  judgment  was  entered  on 
the  general  execution  docket,  such  entry  hsTing 
been  delayed  until  after  the  KMays  limit  had 
expired.  A  deed  for  yalne,  made  and  taken 
bona  fide  before  a  judgment  against  the  maker 
was  rendered,  may  be  filed  for  record  and  re- 
corded after  rendition  of  the  judgment,  and 
with  notice  of  ihe  same,  without  subjecting  the 
property  conveyed  to  a  lien  of  the  judgment, 
where  that  lien  dates  only  from  a  subsequent 
entry  of  the  execution  on  the  proper  docket. 
(Syllabus  by  the  Court) 

Brror  from  superior  court,  Dougherty 
county;    B.  B.  Bower,  Judge. 

Error  from  superior  court,  Dawson  coun- 
ty;   G.  F.  Oober,  Judge. 

Proceedings  in  execution  by  Alice  Bailey 
and  Boise  Bailey,  in  which  land  levied  on 
was  claimed  by  Cynthia  Bailey,  and  like 
proceedings  by  J.  A.  Heard  against  Boise 
Bailey,  in  which  land  levied  on  was  claim- 
ed by  W.  W.  Hubbard.  From  judgments 
for  claimants  in  both  cases,  the  execution 
plaintiffs  bring  error.     Afilrmed. 

D.  H.  Pope,  for  plaintiff  in  error.  Alice 
Bailey,  H.  Morgan,  and  Wooten  &  Wooten, 
for  defendant  tat  error  Cynthia  Bailey. 

Geo.  K.  Looper  and  R.  P.  Lattner,  for 
plaintiff  In  error  J.  A.  Heard.  Jaa  M. 
Bishop,  for  defendant  in  error  W.  W.  Hub- 
bard. 

LUMPKIN,  J.  These  two  cases  were  con- 
sidered and  decided  together.  In  the  first, 
it  appears  that  an  execution  In  favor  of 
Alice  Bailey  against  Boise  Bailey  was  lev- 
ied ujKHi  land  which  was  claimed  by  Cyn- 
thia BaUey.  The  title  to  the  land  in  ques- 
tion was  in  the  defendant  in  execution  on 
the  8d  day  of  September,  1891,  on  which 
day  he.  In  consideration  of  $800,  and  "nat- 
ural love  and  affection,"  conveyed  it  ab- 
solutely to  the  claimant  The  Judgment  up- 
on which  the  plalntltCB  execution  issued 
was  rendered  October  7,  1891,  and  the  fact 
of  its  rendition  was  known  to  the  claimant 
on  the  day  the  judgment  was  rendered. 
The  deed  from  the  defendant  in  execution 
to  the  claimant  was  recorded  October  10, 
1891.  The  plalntifrs  execution  was  not  en- 
tered on  the  general  execatlon  docket  un- 
til December  12,  1881.  Tliere  was  a  ver- 
dict for  the  claimant,  and,  the  plaintiff's 
motion  for  a  new  trial  having  been  over- 
ruled, she  excepted.  The  other  case  was, 
by  consent,  submitted  to  the  presiding  judge 
for  trial  without  a  jury  upon  an  agreed 
statement  of  facts,  from  which  It  appeared 
that  on  December  9,  1880,  the  defendant  In 
execution  ecmveyed  the  land  In  dispute  to 


the  dalment  as  security  for  ft  debt,  tatdug  a 
bond  for  a  reconveyance  of  the  land  upon 
the  payment  of  the  debt  The  Judgment  to 
which  the  plaintiff  soaght  to  subject  the 
land  was  dated  December  20,  1880.  The 
deed  above  mentioned  was  filed  for  record 
February  2,  1882,  and  recorded  the  next 
day.  The  plalntifrs  execution  was  Issued 
April  15,  1883,  and  entered  upon  the  gen- 
eral execution  docket  April  17,  1893.  Tbm 
court  adjudged  that  the  land  was  not  sub- 
Ject  to  the  execution,  and  the  phUntlff  ex- 
cited. 

An  examination  of  the  above-redted  facta 
\rill  show  that  the  two  cases  are  somewhat 
similar.  They  differ  in  the  following  re- 
spects: In  the  first  the  deed  relied  upon 
by  the  claimant  was  a  deed  for  toll  own- 
ership. In  the  second,  the  deed  under  which 
the  claimant  held  was  given  to  secnre  a 
debt  But,  as  the  latter  deed  passed  title 
as  well  as  the  former,  we  do  not  think 
this  difference  in  the  facts  Is  matwial. 
Again,  In  the  first  case,  the  plalntiirs  jndg- 
ment  was  rendered  more  than  30  days  aft- 
er the  date  of  the  deed  to  the  claimant 
In  the  seond  case,  the  plaintiff  obtained 
Judgment  within  less  than  30  days  after 
the  defendant  In  executicm  had  conveyed  to 
the  claimant.  This  difference  in  the  facts 
of  the  two  cases  is  also  immateriaL  If 
the  latter  case  was  controlled  absolutely  by 
the  act  of  September  30,  1885,  "To  regulate 
the  registraticm  of  deeds  and  bills  of  sale 
which  are  given  as  security  for  debt,  and 
to  prescribe  the  consequences  of  a  failnre  to 
duly  record  the  same"  (Acts  1884-85,  p. 
124),  the  difference  in  the  two  cases  Jnat  in- 
dicated might  have  been  of  some  conse- 
quence. But  as  due  effect  must  be  given  to 
the  act  of  October  1, 1889,  "To  provide  wh«i 
transfers  and  liens  shall  take  effect  as 
against  third  persons"  (Acts  1889,  p.  108), 
this  dlffer«ice  becomes  unimportant 

In  the  following  respects,  the  two  cases 
are  precisely  alike:  In  each  of  them,  the 
deed  to  the  claimant,  though  not  recorded 
until  more  than  SO  days  after  Its  date,  was 
In  fact  recorded  before  the  plaintiff's  exe- 
cution was  entered  upon  the  general  execu- 
tion docket;  and  in  each  case,  the  entry 
of  the  executloD  upon  such  docket  was  not 
made  until  more  than  10  days  after  the  ren- 
dition of  the  Judgment  We  therefore  think 
the  determination  of  the  two  cases  depends 
ujmn  the  effect  and  meaning  of  the  lan- 
guage used  In  the  second  section  of  the 
act  last  cited.  That  act  became  of  force  on 
the  1st  day  ot  January,  1890.  We  do  not 
think  the  first  section  of  that  act  Is  applica- 
ble to  the  two  cases  now  nnder  considera- 
tion, and  therefore  do  not  now  pass  npon 
the  que9ti(»i  as  to  whethw  or  not  the  word 
"lien,"  where  used  In  the  phrase,  "trans- 
fer or  Hen  binding  the  same  propear^,"  oc- 
curring in  that  section.  Is  to  be  understood 
as  applying  only  to  liens  acquired  by  com- 
tract  or  as  Including  also  Uens  by  Jndg- 
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meat  Wlmtever  may  be  llie  acope  of  the 
flnt  sectloii  of  thait  act  witii  reference  to 
the  qaeation  lust  motioned,  or  to  any  oth- 
er. It  U  quite  certain  tbat  under  the  second 
section  of  that  act  the  lleo  of  a  Judgment 
dates,  an  to  bona  fide  conveyances  by  the 
debtor  to  third  persona,  only  from  the  time 
the  execution  issuing  thereon  shall  be  en- 
tered upon  the  general  execatlon  docket, 
unless  such  entry  Is  made  within  10  days 
from  the  date  of  the  rendition  of  the  Judg- 
ment In  other  words,  no  matter  when  a 
Judgment  la  rendered,  unless  within  10  days 
from  its  date  tiie  execution  issued  thereon 
is  entered  ui)on  that  dockeit,  that  Judgment 
baa  no  lien  upon  the  property  of  the  de- 
fendant, dating  from  its  rendition,  as 
against  the  rights  or  interests  of  a  third 
party,  acting  in  good  faith,  and  without  no- 
tice, who  has  acquired  a  transfer  of  the  de- 
fendant's property.  Undor  the  provisions 
of  this  section,  tt  would  be  Immaterial 
whether  the  conveyance  to  such  third  par- 
ty. If  an  absolute  deed,  was  made  to  se- 
cure a  debt,  or  for  full  ownership,  nor 
whether  It  was  mnde  before  or  after  the 
Judgment  was  rendered,  provided  the  deed 
was  actually  reoorded  before  the  execution 
based  on  the  Judgment  was  entered  upon 
the  general  execution  docket,  and  provid- 
ed, of  course,  the  making  of  tbat  entry  bad 
been  delayed  imtll  after  the  10-days  limit 
had  expired,  because  the  section  express- 
ly provides  that  when  such  delay  has  oc- 
cnired  the  Hen  of  the  Judgment  shall  date 
only  from  its  entry  on  the  docket  Nor  is 
tbere  anything  in  that  section  from  which 
it  can  even  be  inferred  that  where  one  has, 
in  good  faith,  taken  a  cMiveyance  from  a 
debtor,  mere  knowledge  on  the  part  of  the 
former  of  the  subsequent  rendition  of  a 
Judgment  against  the  debtor  will  relieve  the 
Jndgment  creditor  from  entering  bis  execu- 
tion on  the  general  docket  Such  knowledge 
Is  of  DO  consequence,  and  In  no  sense  deprives 
the  grantee  in  the  conveyance  of  his  position 
as  a  bona  fide  purchaser,  if  in  fact  he  was  so 
wben  he  took  the  conveyance.  When  such 
purchaser  has,  bona  fide  and  for  value,  ob- 
tained a  deed  before  a  Judgment  against 
the  maker  of  it  is  rendered,  and  has  liad 
this  deed  duly  filed  and  recorded,  even  after 
the  rendition  of  the  Judgment  and  with 
notice  of  the  same.  Ills  title  to  the  prop- 
«rty  Is  complete  and  valid,  and  not  sub- 
ject to  the  lien  of  the  Judgment  where  tlutt 
lien  dates  only  from  a  subsequent  entry  of 
the  execution  on  the  proper  docket  Under 
tbese  drcnmstances,  it  seems  plain  that  the 
title  of  the  debtor  has  iiossed  to  the  pur- 
<7b(tser,  and  the  record  of  the  transfer  has 
t>ecome  complete^  at  a  time  when  the  lien 
of  the  Judgment  creditor  could  not  attach 
to  th«  property  at  all.  A  case  which,  in 
principle,  is  somewhat  in  point  is  that  of 
GottieU  V.  Bank.  89  Ga.  608,  15  8.  B.  914, 
In  which  It  was  held  tliat  the  retention 
-of  title  by  the  vendor  in  a  written  contract 


of  conditional  sale  of  personalty  woifld  pre- 
vail over  the  lien  of  a  subsequent  mort^^ge 
on  the  same  property,  made  by  the  condi- 
tional vendee  to  one  who  gave  credit  and  took 
the  mortgage  without  notice  of  the  vendor's 
title,  the  mortgage  also  not  being  recorded  In 
time.    Judgments  In  both  cases  affirmed. 


TOMPKINS  V.  OOMPTON. 

(Supreme  Court  of  Georgia.     Oct  24,  1893.) 

Ck)NS0LIDAT10N    OP  COKPORATION8— XLLBOAI.  BALS 

or  Stock— FcB0HA8K-M0NBT  Nors— 
Rights  or  Holdbb. 

1.  Under  the  laws  of  Alabama,  in  the  ab- 
sence of  express  statutory  authority,  there  can 
be  no  coDsolidation  of  the  stock  of  one  corpora- 
tion with  that  of  another,  so  as  to  create  a  con- 
solidated company  composed  of  the  stockholders 
of  t)oth  corporations;  and  to  attempt  such  a 
scheme,  over  the  objection  or  anticn)ated  ol>- 
jection  of  a  minoritv  of  the  stockholders  in  ei- 
ther corporation,  is  illegal,  and  contrary  to  pub- 
lic polinr, 

2.  Where,  in  contemplation  of  such  an  il- 
legal scheme,  and  for  the  purpose  of  carrying  it 
into  effect  some  of  the  stockholders  in  one  cor- 
poration sell  tbeir  stock  to  some  of  those  In  the 
other,  and  are  to  be  paid  therefor  in  part  by  a 
transfer  of  stock  of  the  consolidated  company 
when  such  company  shall  be  formed,  tiie  sale 
is  tainted  with  the  element  of  illegality  on  the 
part  of  the  sellers  as  well  as  the  buyers;  and 
if  the  consolidated  company  is  not  formed,  and 
never  issues  any  stock,  and,  because  the  buyers 
are  thereby  unable  to  deliver  the  stock,  they 
execute  to  the  sellers  their  notes  or  bonds  orom- 
ising  to  pay  a  sum  of  money  in  lieu  of  making 
a  delivery  of  the  stock,  these  notes  are  tainted 
with  the  illegality  which  attached  to  the  con- 
tract of  sale,  and  for  that  reason  are  not  col- 
lectible. The  legal  principle  applicable  to  the 
case  is  that  where  both  parties  to  an  iilegai 
contract  are  to  share  in  the  fruits  thereof,  and 
the  contract  fails  to  bear  some  of  the  antici- 
pated fruits,  an  undertaldng,  by  way  of  com- 
promise, of  one  of  the  parties  to  compensate 
the  other  for  ids  disappointment  is  Ule^,  and 
therefore  void. 

3.  One  who  purchases  promissory  notes  or 
iionds  founded  upon  a  consideration  illegal  and 
contrary  to  public  policy,  with  full  knowledge 
of  the  facta,  takes  them  subject  to  all  the  de- 
fenses which  might  be  urged  against  the  orig- 
inal payee. 

4.  The  court  erred  in  striking  the  defend- 
ant's special  pleas  in  so  far  as  they  rested  on 
the  element  of  illegality. 

(Syllabas  by  the  Court) 

Error  from  city  court  of  Atlanta;  T.  P. 
Westmoreland,  Judge. 

Action  by  J.  Oompton  against  Henry  B. 
Tompkins.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Revised. 

.\lcx.  C.  King  and  Wm.  B.  Farley,  for  plain- 
tiff in  error.  Goodwin  &  Westmoreland,  for 
defendant  in  error. 

SIMMONS,  J.  Tompkins  was  sued  by 
Oompton  upon  two  promissory  notes,  executed 
by  Tompkins  and  Woodson,  at  Sheffield,  Ala., 
May  28,  1888,  one  payable  to  Gompton  or 
order,  the  other  i>ayable  to  Graves  or  aeiee, 
and  IndcHsed  by  Graves  to  Oompton.  The 
defendant  filed  special  pleas,  setting  up, 
among  other  grounds  of  defense,  that  the  con- 
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slderatlon  of  the  notes  sued  on  was  Illegal. 
A  general  demurrer  to  these  pleas  was  sus- 
tained, and  the  defendant  excepted.  ■  We 
think  the  pleas  contain  a  good  defense  in  so 
far  as  they  rest  upon  the  element  of  Illegal- 
ity. It  appears  from  the  alletrations  therein 
that  the  defendant  was  president  of  the  Shef- 
field Street-Rallway  Company,  a  corporation 
m  Alabama,  and  that  the  plaintiff  and  Oraves 
were  stockholders  of  the  Sheffield  &  Tuscnm- 
bla  Street-Rallway  Company,  a  competing 
corporation  of  the  same  state.  The  defendant 
and  other  stockholders  of  the  first-named  com- 
pany, among  whom  was  Woodson,  in  order 
to  bring  about  a  consolidation  of  the  two 
companies,  negotiated  with  McMillan,  the 
president  of  the  other  company,  and  his  as- 
sociates, among  whom  were  the  plaintiff  and 
Graves,  for  the  purchase  of  their  stock  In 
that  company,  so  that  the  defendant  and  his 
associates  might  own  and  control  a  majority 
of  the  stock  in  both  companies,  supposing 
that  thereby  they  would  be  enabled  to  con- 
solidate the  two  railway  lines,  over  the  objec- 
tion of  the  minority  stockholders,  who  were 
known  to  be  opposed  to  the  scheme.  The 
plaintiff  and  Oraves,  as  well  as  McMillan, 
knew  of  and  sympathized  with  the  scheme 
for  consolidation  and  the  manner  in  which  it 
was  proposed  to  carry  It  out,  which  was  by 
voting  the  consolidation,  and  then  electing 
ofUcers  who  were  favorable  to  the  interests 
of  the  Sheflleld  Street  Railway  and  the  East 
Shelfield  Land  Company,  as  against  the  in- 
terests of  the  minority  stockholders  of  the 
Sheffield  &  Tuscumbla  Street-Rallway  Com- 
pany. In  furtherance  of  this  undertaking, 
McMillan  and  his  associates,  including  the 
plaintiff  and  Oraves,  sold  their  stock  in  the 
last-named  company  to  the  defendant  and  his 
associates  for  a  certain  amount  in  cash  and 
100  shares  of  stock  "in  the  consolidated  street- 
railway  company,  to  be  furnished  by  the  con- 
solidation" of  these  railway  companies;  the 
terms  of  the  sale  being  embodied  in  a  written 
contract,  a  copy  of  which  was  annexed  to  the 
pleadings.  The  main  design  andpurpose  of  the 
consolidation,  It  is  alleged,  was  to  benefit  the 
property  of  the  East  Sheffield  Land  Company, 
and  get  rid  of  a  rival  street-railway  line.  But, 
though  all  the  parties  mentioned  endeavored 
to  bring  It  about,  the  consolidation  fell 
through,  because  of  the  want  of  power,  under 
the  laws  of  Alabama,  for  a  majority  of  shai-e- 
holders  to  effect  the  same  over  the  active  ob- 
jection of  the  minority  stockholders  In  the 
Sheffield  &  Tuscumbla  Street-Rallway  Com- 
pany, who  carried  the  matter  into  the  courts, 
and  obtained  a  decision  of  the  supreme  court 
of  Alabama  annulling  and  setting  aside  the 
consolidation  (Nathan  v.  Tompkins,  82  Ala. 
437,  2  South.  747);  and  so  no  stock  was  ever 
issued  by  the  contemplated  consolidated  com- 
pany. The  notes  sued  on,  it  is  alleged,  "were 
given  In  adjustment  of  an  Illegal  demand  for 
the  one  hundred  shares  of  contemplated  con- 
solidated stock,  or  its  estimated  value,  which 
stock  never  existed,  because  the  street  rail- 


ways wore  never  and  could  not  be  legally  oon- 
(■olidated,  *  *  •  said  companies  having 
uo  power  so  to  act,  under  the  law  under 
which  the  same  were  incorporated"  (Code 
Ala.  1876,  (  2021).  It  Is  further  aUeged  that 
the  note  to  Oraves,  upon  whieh  the  plaintiff 
sues  in  this  action,  was  Indorsed  by  Oraves 
to  the  plaintiff  after  It  had  become  due,  and 
was  taken  by  the  plaintiff  with  fall  knowledge 
of  the  facts  and  circomstanees  nnder  which 
it  was  given  by  the  defendant 

Under  the  laws  of  Alabama,  in  the  al>sence 
of  express  statutory  authority,  there  can  be 
no  consolidation  of  the  stock  of  one  corpora- 
tion with  that  of  another,  so  as  to  create  a 
consolidated  company  composed  of  the  stock- 
holders of  both  corporations;  and  to  attempt 
such  a  scheme,  over  the  objection  or  antici- 
pated obJectl(Hi  of  a  minority  of  the  stock- 
holders in  either  corporation.  Is  illegal,  and 
contrary  to  public  policy.  See  Natlian  v. 
Tompkins,  supra;  Railroad  Co.  t.  Wood 
(Ala.)  7  South.  106.  On  this  point  there  was 
no  contest  in  the  argument  before  ns;  but 
it  was  contended  that  the  illegality  of  tbe 
attempted  consolidation  did  not  affect  the 
consideration  of  the  notes  (1)  because  the 
parties  to  whom  the  notes  were  given  had  a 
right  to  sell  their  stocl^  and  to  be  paid  for  It 
no  matter  what  use  the  purchasers  may 
have  Intended  to  make  of  It;  and  (2)  be- 
cause the  intended  consolidation  had  been 
abandoned  before  the  notes  were  made, 
and  they  were  given  under  a  new  con- 
tract, distinct  from  the  original  contract 
of  sale.  In  the  state  in  which  this  con- 
tract was  made.  It  has  been  held  that  a 
sale  Is  rendered  Illegal  on  the  part  of  the 
seller,  as  well  as  on  the  part  of  the  bnyor. 
If  the  seller  Imows  that  the  buyer's  purpose 
Is  to  apply  the  subject  of  the  sale  to  an  un- 
lawful use  Mllner  v.  Patton,  48  Ala.  423, 
overruling  Thedfwd  v.  McCllntock,  47  Ala. 
647;  Iron  Co.  v.  Spradley,  61  Ala.  176;  Ware 
T.  Jones,  61  Ala.  29&  "Mere  knowledge  of 
the  illegal  purpose,"  says  Brickell,  C.  J.,  in 
the  case  first  cited,  "Is  all  the  law  requires 
to  pronounce  Judgment  against  the  contract 
This  Is  the  rigid  rule  of  the  common  law^ 
from  which  there  should  be  no  departure." 
And  so  Mr.  Benjamin  states  the  law  to  be, 
In  his  work  on  Sales,  where  it  Is  said:  "Th» 
sale  of  a  tiling  In  itself  an  Innocent  and 
proper  article  of  commerce  Is  void  when  tbe 
seller  sells  it  knowing  that  It  is  Intended  to 
be  used  for  an  immoral  or  illegal  purpose. 
In  several  of  the  earlier  cases  something 
more  ttian  this  mere  knowledge  was  held 
necessary,  and  evidence  was  required  of  an 
Intention  on  the  voidor's  part  to  aid  In  the 
illegal  purpose,  <»:  profit  by  the  immoral  apt 
Tbe  later  decisions  overrule  this  doctrine." 
See  Benn.  Ed.  1892,  (  892  et  seq.  In  the 
notes  to  that  work,  however,  in  the  edition 
referred  to,  it  is  said  (page  004)  that  "gener- 
ally the  vendor  of  an  article  which  may  be 
lawfully  sold  or  used  for  some  purpose  can 
recover  the  price,  although  It  be  bought  to- 


Digitized  by  VjOOQIC 


S.  C.) 


BAMSEUB  V.  MOORE. 


81 


cue  for  some  nAlavful  pnrpoae,  unless  tbe 
vendor  participated  In  and  intended  to  aid 
In  carrying  ont  tbat  unlawful  use.  Mere 
knowledge  on  his  part  that  the  vraidee  In- 
tended and  expected  to  use  It  for  an  unlaw- 
ful purpose  (if  the  two  elements  can  be  dls- 
tlnj^ulshed  from  each  other)  will  not  avoid 
the  sale."  See  cases  cited;  also.  Tied. 
Sales,  p.  476,  I  204,  and  citations.  In  either 
view  of  the  law,  it  is  clear  that  the  sale  now 
under  consideration  was  illegal  as  to  all 
parties  to  the  contract  According  to  the 
pleaa,  the  parties  who  sold  the  stock  not  only 
knew  of  the  Intended  consolidation,  but,  by 
the  terms  of  the  contract,  were  to  share  in 
the  fmits  of  it  It  is  equally  clear,  If  the 
notes  were  given,  as  the  pleas  allege,  in  ad- 
justment of  a  demand  for  the  100  shares  of 
"contemplated  consolidated  stock,"  or  its  es- 
timated value,  that  the  notes  are  tainted 
with  the  Illegality,  which  attached  to  the  orig- 
inal contract  "A  contract  executed  In  con- 
sideration of  a  previous  Illegal  one,  or  in 
compromise  of  dlff««nces  growing  out  of  it, 
Is  like  that  whereon  it  rests,— Illegal,  and  In- 
capable of  being  enforced."  Bish.  Cont.  488; 
Oreenh.  Pub.  Policy,  p.  8,  rule  10;  Wilson 
V.  Bozemao,  48  Ala.  TL  If  the  allegation  re- 
ferred to  Is  true,  the  giving  of  the  notes 
amounted  simply  to  an  undertaking  by  one 
of  the  parties  to  an  illegal  contract  In  the 
fruits  of  which  both  parties  were  to  share, 
and  which  had  failed  to  bear  some  of  the 
anticipated  fruits,  to  compensate  the  other 
party  for  his  disappointment 

There  is  no  merit  In  the  contention  that 
the  defendant  cannot  defend  by  setting  up 
his  own  unlawful  conduct  See  Howell  v. 
Fountain.  3  Ga.  182;  Carey  v.  Smith,  11  Ga. 
547;  Bugg  v.  Towner,  41  Oa.  818;  Harrison 
V.  Hatcher,  44  Ga.  642;  Helnman  v.  New- 
man, 55  Ga.  262.  In  the  case  of  Bugg  v. 
Towner,  supra,  It  Is  said:  "It  is  objected 
that  the  defendant  should  not  be  heard  to 
set  np  the  illegality  of  the  transaction  for 
his  own  benefit  The  reply  is  that  courts 
sustain  such  a  defense,  not  for  the  sake  of 
the  defendant  but  upon  general  principles 
of  public  policy.  In  Holman  v.  Johnson, 
Cowp.  343,  Lord  Mansfield  uses  the  follow- 
big  language,  which  has  heretofore  been  ap- 
proved and  adopted  by  this  court  as  a  cor- 
rect statement  of  the  rule  on  this  subject: 
The  objection  tbat  a  contract  is  immoral  or 
illegal,  as  between  plaintitT  and  defendant 
sounds  at  all  times  very  ill  in  the  mouth  of 
the  defendant  It  is  not  for  his  sake,  how- 
ever, that  the  objection  is  ever  allowed,  but  It 
Is  foimded  on  general  principles  of  policy, 
which  the  defendant  has  the  advantage  of, 
contrary  to  real  Justice  as  between  him  and 
the  plalntUT;  by  accident,  if  I  may  say  so. 
The  principle  of  public  policy  Is  this:  iiX 
dolo  malo  non  oritur  actio.  No  court  wlU 
lend  Its  aid  to  a  man  upon  an  illegal  or  an 
Immoral  act  If  from  the  plaintlfC's  own 
statement  or  otherwise,  the  cause  of  action 
appears  to  arise  ex  turpi  causa,  or  the  trans- 
v.2ls.£.no.2 — 6 


gression  of  a  positive  law  of  this  country, 
then  the  courts  say  he  has  no  right  to  be  as- 
sisted. It  is  upon  that  ground  the  court 
goes,  not  for  the  sake  of  the  defendant,  but 
because  it  will  not  lend  its  aid  to  such  a 
plaintiff.  So,  if  the  plaintiff  and  defendant 
should  change  sides,  and  the  defendant  were 
to  bring  his  action  against  the  plaintiff,  the 
latter  would  then  have  the  advantage  of 
it  for  where  both  are  equally  at  fault  Po- 
tior est  conditio  defendentis.' "  The  note  to 
Graves  having  been  taken  by  the  plaintiff 
with  full  knowledge  of  the  facts,  it  was 
taken  subject  to  all  the  defenses  which 
might  be  urged  against  the  original  paye& 
Judgment  reversed. 


RAMSEUB  V.  MOORB  et  aL 

(Supreme  Court  of  South  Carolina.    March  7, 
1886.) 

DisKissAi.  or  ApFEAi/— Costs— Waiver. 
When,  on  appeal  from  a  Justice's  court, 
the  parties  consent  in  writing  to  a  dismisaal, 
with  costs,  appellant  is  estopped  to  claim  that 
costs  were  erroneously  allowed. 

Appeal  from  common  pleas  circuit  court 
of  York  county;   R.  O.  Watts,  Judge. 

Action  In  a  Justice's  court  by  D.  8. 
Ramseur  against  Moore,  Bruce  &  Co.  From 
an  order  of  the  circuit  court  dismissing  an 
appeal  by  defendants  from  the  taxation  of 
costs  by  the  clerk,  they  appeal.    Affirmed. 

N.  W.  Hardin,  for  appellants.  W.  B.  De 
Loach,  for  respondent 

McIVER,  0.  J.  The  plaintiff  having  re- 
covered Judgment  before  a  trial  Justice, 
against  the  defendants  (for  what  amount  is 
not  stated  In  the  case),  the  defendants  ap- 
I)ealed  to  the  circuit  court  but  upon  what 
grounds  does  not  appear.  The  case  seems  to 
have  been  docketed  upon  the  proper  calen- 
dar of  the  circuit  court  at  fall  term,  1803, 
and  was  continued  at  that  term,  because, 
as  it  is  alleged,  the  record  could  not  be 
found.  At  the  term  (spring  term,  1894),  the 
record  still  being  missing,  his  honor,  Judge 
Watts,  granted  the  following  order:  "Upon 
hearing  the  appeal.  In  the  above-entitled 
case,  and  It  appearing  that  the  papers  In 
said  case  being  lost  appellants*  attorney 
consenting,  on  motion  of  W.  B.  De  Loach,  re- 
spondent's attorney,  it  Is  ordered  that  the 
said  appeal  be  dismissed,  and  with  costs." 
This  order  was  neither  excepted  to  nor  ap- 
pealed from,  and,  on  the  contrary,  was  form- 
ally consented  to,  in  writing,  by  the  attor- 
ney for  the  appellants.  Soon  thereafter,  the 
clerk,  upon  due  notice,  taxed  the  costs  of  re- 
spondent as  set  forth  in  the  case;  but  as 
there  was  no  exception  to  any  particular 
item  of  costs  allowed  by  such  taxation,  the 
items  need  not  be  set  forth  here.  At  the 
reference  before  the  clerk  for  the  taxation 
of  costs,  appellants'  attorney  presented  two 
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Rffldavits,  set  forth  In  the  case,— <»e  made  by 
tbe  trial  Justice,  and  the  other  by  bimself; 
the  former  stating  that  "all  the  records"  In 
till  case  had  been  sent  by  him  to  the  cletls. 
of  the  court,  and  the  latter  stating  that 
he  was  Informed  by  the  clerk  that  he  could 
not  find  said  records,  for  which  reason  only 
he  consented  to  the  order  dismlsslDg  the  ap- 
peal, hereinaboYe  set  out  From  the  taxa- 
tion of  costs  made  by  the  clerk,  the  defend- 
ints  appealed  to  the  circuit  court,  and  the 
lame  was  heard  by  his  honor,  Judge  Fraser, 
who  dismissed  the  appeal,  and  affirmed  the 
taxation  of  costs  made  by  the  clerk.  The 
only  exception  taken  to  this  taxation  before 
Judge  Fraser  Is  set  forth  in  the  case,  as  fol- 
lows: "Because  the  said  clerk  erred  in  tax- 
taig  costs  against  the  appellants;  because 
the  order  dismissing  the  appeal  and  the 
facts  show  that  the  said  appeal  was  dis- 
missed for  want  of  prosecution;  and  be- 
cause the  return  of  the  trial  Justice  had 
been  lost"  From  the  order  of  Judge  Fraser 
dismissing  the  appeal,  the  defendants  have 
appealed  to  this  court  upon  the  following  ex- 
ceptions: "(1)  It  is  respectfully  submitted 
that  his  honor.  Judge  Fraser,  erred  In  af- 
firming the  Judgment  of  the  clerk,  because 
the  order  of  Judge  Watts  shows  that  the  said 
appeal  from  the  trial  Justice  was  dismissed, 
and  dismissed  because  the  records  were  lost; 
tha^  the  said  cause  was  dismissed  for  want 
tf  prosecution,  as  the  appellants  and  Judge 
Watts  had  no  record  upon  which  said  cause 
could  be  heard  upon  Its  merits;  and  that  the 
cause  was  not  heard  upon  its  merits.  (2)  Be- 
cause the  evidence  did  not  show  that  the 
amount  iuTolved  In  the  action  exceeded  the 
sum  of  >zO,  but  the  evidence  before  the  clerk 
and  Judge  did  show  that  the  cause  was  dis- 
missed because  the  records  were  lost  and  for 
no  other  reason.  (3)  Because  the  Judge 
should  have  decided  that  the  action  was  dis- 
missed for  the  want  of  prosecution  on  the 
part  of  the  appellants,  or  because  they  could 
not  prosecute  the  cause  further,  because  the 
records  were  lost;  and  it  was  error  to  affirm 
the  clerk's  Judgment  that  required  appellants 
to  pay  costs." 

The  first  and  third  exceptions,  relating,  as 
tney  do,  to  the  same  matter,  and  practically 
presenting  the  same  questions,— to  wit  wheth- 
er the  dismissal  of  the  appeal  from  the  Judg- 
ment of  the  trial  Justice  because  of  the  loss 
of  the  records  can  be  regarded  as  a  dismissal 
for  want  of  prosecution,  such  as  would  de- 
prive the  parties  of  the  right  to  costs,  under 
sections  373  and  366  of  the  Code,— may  be 
considered  together.  It  seems  to  us  that  the 
appellants  are  effectually  estopped  from  rais- 
ing any  such  question  by  their  formal  con- 
sent in  writing,  to  the  order  of  Judge  Watts. 
That  order,  unappealed  from,  whether  right 
or  wrong,  must  be  regarded  as  the  law  of 
this  case.  By  that  order  it  was  explicitly 
aujudged  that  the  appeal  be  dismissed,  "with 
costs";  and  hence  the  appellants  are  pre- 
clnded  now  from  raising  any  question  as  to 


their  xiabllity  for  costs.  It  is  unnecessary, 
therefore,  and  would  perhaps  be  improper, 
for  us  to  consider  a  question  which  has  al- 
ready been  adjudged  by  competent  authority. 
But  we  may  add  that  it  is  by  no  means  free 
from  doubt  that  an  appeal  dismissed  on  mo- 
tion oi  the  respondent  because  the  return  of 
the  trial  Justice  cannot  be  fomid,  can  be  re- 
garded as  an  appeal  dismissed  for  want  of 
prosecution,  under  the  provisions  of  section 
36c>,  which  seems  to  contemplate  a  case  where 
"neltho:  party  brings  it  to  a  hearing  before 
the  end  of  the  second  term,"  when  the  appeal 
is  dismissed  by  the  court  itself,  In  which  case 
no  costs  are  allowed,  under  section  878  of  the 
Code.  This  question,  however,  must  not  be 
regarded  as  adjudged.  Inasmuch  as  it  cannot 
properly  arise  in  this  case. 

jiM  to  the  second  exception,  it  is  sufficient 
to  say  that  no  such  point  was  raised  in  the 
circuit  court  and  it  cannot  therefore  be  con- 
sidered. 

The  Judgment  of  this  court  is  that  the  Jadg- 
ment  of  the  circuit  court  be  sfflnned. 


WILSON  et  al.  v.  TOWNSHIP  OF  YORK  et 
al.  SAME  v.  TOWNSHIP  OP  CATAW- 
BA et  al.  SAME  v.  TOWNSHIP  OK 
CHEROKEE  et  al.  SAME  v.  TOWNSHIP 
OF  EBENEZER  et  al. 

(Supreme  Court  of  South  Carolina.     March  7, 
1895.) 

RiOaT  TO  JCBT  TrMI>— COMFIILBOBT    RirEREKCK. 

1.  The  fact  that  In  an  action  by  an  attor- 
ney for  fees.  It  is  also  sought  to  impose  a  lien 
on  a  certain  fund,  does  not  entitle  plain  tiff  to 
have  the  question  as  to  the  value  of  the  serv- 
ices tried  to  the  court 

2.  Wh»e  a  party  is  entitled  to  a  jury  trial, 
the  court  cannot  order  the  testimony  to  be  tak- 
en by  a  referee,  on  which  the  case  may  l>e  aft- 
erwards tried  by  a  jnir- 

3.  Where  a  party  is  entitled  to  a  Jury  trial. 
Inconvenience  of  witnesses,  and  length  of  time 
the  case  would  take,  if  the  testimony  were  tak- 
en before  a  Jnry,  are  not  gioands  for  granting  a 
compulsory  reference. 

Appeals  from  common  pleas  circuit  court 
of  York  county;  R.  O.  Watts,  Judge. 

Actions  by  Wilson,  Wilson  &  McDow,  con- 
tinued In  the  name  of  W.  B.  Wilson,  Jr.,  and 
another,  on  the  death  of  plaintiff  W.  B. 
Wilson,  Sr.,  against  the  township  of  York 
and  others,  and  against  the  township  of 
Catawba  and  others,  and  against  the  town- 
ship of  Cherokee  and  others,  and  against  the 
township  of  Ebenezer  and  others,  to  reco\-- 
er  for  services  rendered  as  attorneys.  From 
an  order  in  each  case  referring  the  case  to  a 
referee  to  take  testimony,  defendants  appeaL 
Reversed. 

The  report  of  the  trial  Jttdge,  referred  to  In 
the  opinion,  was  as  follows:  "This  cause  Is 
before  me  for  the  purpose  of  settling  'case' 
for  the  purpose  of  appeal  to  supreme  court. 
The  defendants'  attorneys  served  a  'propos- 
ed case,'  to  which  plalntlfTs'  attorneys  served 
amenuments,   which  were  not  accepted   by 
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defendant?  attorneys,  and  It  is  before  me  fw 
settlement  After  I  passed  order  of  April 
5th,  the  case  was  reached  on  regular  call  of 
the  docket,  the  plaintiffs'  attorneys  having 
failed  to  get  the  consent  of  the  defendants' 
attorneys  and  the  local  bar  to  consent  that 
a  day  be  fixed  for  trial.  When  this  case 
was  called,  plaintiffs'  attorneys  offered  to 
take  np  and  try  with  case  the  other  three 
cases  against  the  townships  of  York  county, 
which  was  not  consented  to  by  the  defend- 
ants' attorneys.  Thereupon,  a  jury  was  Im- 
paneled, and  the  trial  proceeded.  A  great 
mass  of  testimony  was  adduced,  both  oral 
and  documentary.  A  witness  was  there  sev- 
eral days  with  the  records  of  the  United 
States  court.  Attorneys,  as  witnesses  from 
the  aajolning  counties,  were  present  and  ex- 
amined, and  If  the  testimony  was  printed  it 
would  cover  from  125  to  150  pages  of  print- 
ed testimony.  After  I  delivered  my  charge, 
the  Jury  retired;  but  after  having  failed  to 
agree,  after  several  hours'  deliberation,  a 
mistrial  was  ordered.  Counsel  for  plaintiffs 
thereuiion,  in  open  court,  made  a  motion, 
orally,  to  refer  the  case  to  a  referee  to  take 
the  testimony,  and  also  made  a  similar  mo- 
tion in  each  of  the  other  three  cases  menr 
tloned  in  the  second  exception  herein.  After 
argument  of  counsel,  I  granted  the  order  of 
April  IGth,  stating  orally  that  after  hearing 
the  whole  case,  testimony  and  all,  that  it 
was  a  case,  in  my  Judgment,  that  should  be 
referred  to  take  testimony.  I  am  still  of 
that  opinion,  and  think  that.  In  the  interest 
of  Justice,  it  should  be  referred  for  that  pur- 
pose. The  testimony  is  voluminous.  It  u 
necessary  for  the  plaintiffs  to  have  the  rec- 
ords of  the  United  States  court  to  prove  their 
case,  and  witnesses  from  a  distance,  and  It 
seemed  to  me  to  be  fair  and  Just  to  both 
sides  to  refer  it  as  I  did.  I  therefore  re- 
called my  order  of  April  5th,  and  passed  the 
order  appealed  from,  inasmuch  as  the  Jury 
failed  to  agree,  and  no  motion  for  nonsuit 
made.  I  do  not  see  what  the  supreme  court 
would  have  to  do  with  the  testimony  addu- 
ced at  tbe  trial,  and  I  therefore  overrule  that 
mucb  of  plaintiffs'  proposed  amendment. 
The  balance  I  bave  substantially  Incorporat- 
ed in  this  report  Let  the  case  for  the  su- 
preme court  be  tbe  proposed  case  of  de- 
fendants' attorneys,  and  this  report  R.  O. 
Watts,  Trial  Judge.  June  4th,  1884.  At 
Cbambna,  Cash's  Depot,  B.  0." 

Finley  &  Brice  and  William  B.  McCaw, 
for  appellants.  McDonald,  Douglass  & 
Obear  and  Stanyarne  Wilson,  for  lespond- 
enta. 

McIVBB,  0.  J.  nie  four  cases  above  stat- 
ed, InrolTlng  tbe  aame  questions,  were  heard 
and  win  be  considered  together.  It  appears 
that  npon  due  notice  his  honor.  Judge  ESmest 
Gary,  on  tbe  lltib  of  November,  Utfii,  grant- 
ed an  order,  from  which  there  was  no  ap- 
peal, in  tbe  f blowing  terms:    "On  hearing 


read  the  pleadings  in  the  above-stated  causes, 
and  it  appearing  from  the  complaints  that 
the  causes  of  action  stated  are  for  unliq- 
uidated money  demands,  and  on  motion  of 
rinley  &  Brice  and  W.  B.  McCaw,  attorneys 
for  defendants,  it  Is  ordered  that  each  of  the 
above-stated  causes  be  stricken  from  calen- 
dar 2,  calendar  1  being  the  proper  calendar 
for  the  trial  of  said  causes."  At  a  subse- 
quent term  of  the  court,  plaintiffs'  attorneys 
gave  notice  of  a  motion  to  refer  said  causes 
to  a  referee  "to  take  the  testimony  in  said  ac- 
tions, and  report  the  same  to  said  court" 
This  motion  was  heard  by  his  honor.  Judge 
Watts,  and  refused,  on  the  5th  of  April,  1884, 
"after  hearing  read  the  pleadings  in  the  said 
case  and  tbe  order  of  Judge  Gary."  One  of 
the  cases  was  then  taken  up  for  trial  before 
a  Jury,  who  falling  to  agree  upon  a  verdict, 
a  mistrial  was  ordered;  and  on  the  16th  of 
April,  1894,  Judge  Watts  granted  another  or- 
der, rescinding  his  previous  order  of  the  5th 
of  April,  and  referred  it  to  a  referee  "to  take 
all  the  testimony  upon  the  issues  raised  by 
tbe  pleadings  herein,  and  that  he  report  tbe 
same  to  this  court  with  all  convenient  speed." 
The  reasons  for  this  last-mentioned  order 
are  given  by  Judge  Watts  in  his  order  set- 
tling tbe  case,  entitled  therein  "Report  of 
Trial  Judge,"  a  copy  of  which  should  appear 
in  the  report  of  this  case.  From  this  last- 
mentioned  order  of  the  16th  April,  1884,  the 
defendants  appeal  upon  the  several  grounds 
set  out  in  the  record,  which  raise  but  two 
questions:  (1)  Did  Judge  Watts  have  the 
power  to  reconsider  and  reverse  the  order  of 
Judge  Gary?  (2)  If  he  did,  was  there  error 
in  referring  tbe  case  to  a  referee  to  take  and 
report  the  testimony? 

We  will  consider  the  second  question  first 
To  determine  this  question,  it  is  necessary  to 
ascertain  what  was  the  nature  of  the  case, 
—was  it  an  action  at  law,  or  in  equity?  We 
think  that  Judge  Gary  was  right  in  holding 
that  it  was  an  action  to  recover  an  unliqui- 
dated money  demand,  and,  if  so,  then,  clear- 
ly, the  parties  were  entitled  to  a  trial  by  Jury, 
unless  that  mode  of  trial  had  been  waived, 
of  which  there  is  no  pretense.  Tbe  real  ob- 
ject of  the  action,  unquestionably,  was  to 
recover  the  amount  of  fees  claimed  to  be 
due  plaintlfTs  for  professional  services  ren- 
dered tbe  several  townships  sued,  in  some 
proceeding  in  the  United  States  court  for 
which  the  defendants  distinctly  denied  their 
liability.  The  fact  that  the  plaintiffs,  in 
their  complaint  also  asked  that  certain  as- 
sets that  had  l>een  placed  In  the  hands  of 
the  defendant  Spencer  should  be  subjected 
to  the  payment  of  their  claims,  cannot  alter 
the  main  feature  of  the  action;  for,  even 
if  it  should  be  conceded  that  this  imparted 
an  equitable  feature  to  the  action,  it  is  very 
obvious  that,  before  such  feature  could  Ite 
considered,  it  would  be  necessary  for  the 
plalntifCs  first  to  establish  their  claims, 
which  were  nothing  more  than  ordinary  le- 
gal demands  for  the  payment  of  money,  and 
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this  must  be  done  before  the  tribunal  ap- 
pointed by  law  for  that  purpose. 

It  Is  contended,  however,  that  the  order  ap- 
pealed from  does  not  deny  the  defendants' 
right  of  trial  by  Jury,  but  simply  provides 
for  the  taking  of  the  testimony,  upon  which 
the  case  may  afterwards  be  tried  by  a  Jury. 
It  seems  to  us  that  a  denial  of  any  of  the 
incidents  to  a  trial  by  Jury  amounts  to  a 
denial  of  the  right  to  that  mode  of  trial,  es- 
pecially where,  as  In  this  case,  the  parties 
are  denlea  what  has  always  been  regarded 
as  a  distinctive  and  peculiarly  valuable  fea- 
ture of  that  mode  of  trial,  to  wit,  that  the 
testimony  shall  be  taken  In  the  presence  of 
the  Jury,  so  that  they  may  have  an  (^por- 
tunlty  of  observing  the  conduct  and  demeanor 
of  the  witnesses,  and  thus  be  better  able  to 
determine  the  weight  to  be  given  their  tes- 
timony. Indeed,  the  proposition  that  the  tes- 
timony In  a  case  properly  triable  by  a  Jury 
can  be  taken  elsewhere  than  In  the  presence 
of  the  Jury,  except  by  consent,  and  except  In 
those  cases  specially  provided  for  by  stat- 
ate.  Is  so  utterly  at  variance  with  the  long- 
established  practice,  and  so  entirely  unsup- 
ported by  authority,  that  we  would  be  very 
slow  to  adopt  such  a  view.  But  we  need 
not  pursue  this  discussion,  as  It  has  been  set- 
tled by  the  decision  of  this  court  in  the 
case  of  De  Walt  v.  Klnard,  19  S.  C.  28(1;  for 
In  that  case,  at  page  295,  the  court  used  this 
language:  "From  what  we  have  said,  It 
follows  that  there  was  error  in  referring 
the  whole  case  to  the  master  to  take  uie  tes- 
timony, and  report  the  same  to  the  court; 
for  on  all  the  legal  issues  the  defendant  has 
a  right  to  have  the  witnesses  examined  be- 
fore a  Jury,  except  such  witness  as,  under 
statutory  provisions,  may  be  examined  by 
commission;  for  even  when  testimony  is 
taken  by  the  clerk,  under  the  act  of  1872 
15  St  at  Liarge,  41),  tlie  statute  secures  to 
eiihar  party  the  right  to  require  uie  peraonal 
attendance  and  viva  voce  examination,  at 
the  trial,  of  the  witnesses  so  examined." 
It  seem?  to  us,  therefore^  that  there  was  er- 
ror in  referring  the  case  to  a  referee  to  take 
and  report  the  testimony,  at  least  so  far  as 
the  legal  Issues  were  concerned.  Inasmuch 
as  It  does  not  appear  that  this  case  fell  with- 
in any  of  the  subdivisions  of  section  293  of 
the  Code,  even  If  those  subdivisions  can  be 
regarded  as  applying  to  a  case  like  thia 
See  Smith  v.  Byrce,  17  S.  G.  538. 

Under  this  view,  the  first  question  above 
stated  loses  its  lmpc»-tance,  though  we  may 
add  that  we  think  Judge  Gary's  order  was 
the  law  of  the  case,  and  could  not  be  prop- 
erly disregarded  by  any  subsequent  circuit 
Judge,  unless,  perhaps,  the  subsequent  de- 
velopments made  by  the  trial  put  upon  the 
case  such  a  different  aspect  from  that  pre- 
sented by  the  pleadings,  which  alone  were 
before  Judge  Oaty,  as  to  show  that  the  or- 
der of  reference  was  proper.  But  we  do 
not  understand,  from  the  remarks  of  Judge 
Watts  In  bis  order  setuing  the  case,  that 


such  was  the  fact  He  seems  to  have  based 
his  change  of  opinion  upon  the  ground  of 
the  inconvenience  of  witnesses,  and  the 
length  of  time  which  would  be  consumed, 
if  the  case  were  tried  before  a  Jury.  Such 
considerations,  in  our  Judgment,  are  not  suffi- 
cient to  warrant  a  compulsory  order  of  ref- 
erence to  take  the  testimony,  and  thus  prac- 
tically deprive  the  parties  of  the  right  of 
trial  by  Jury.  The  Judgment  of  this  court 
is  that  the  orders  appealed  from  In  the  cases 
stated  in  the  title  be  revrased,  and  that  the 
cases  be  remanded  to  the  circuit  court  for  a 
trial  by  Jury  of  all  the  legal  issues  involved. 


TUMBLESTON  v.  BUMPH.     SEIOLBR  v. 

SAME.     BEEVES  v.  SAME. 

HIOTT  et  al.  v.  SAME. 

(Supreme  Conrt  of  South  Carolina.     March  6^ 

1893.) 
Rbootbkt  or  Lind— Claim  roa  Impbovsmests— 

SUFFICIBNOT  or  CoyPIAIHT— AlIBMOHBITr. 

1.  Defendant  having  obtained  judgment  for 
86  acres  of  a  100-acre  tract  In  plaiatifrs  posses- 
sion, the  latter  sued  under  Rev.  St  1893,  1 1^2, 
to  recover  for  Improvements  made  thereon,  al- 
leging that  when  she  "took  a  title  to  said  100 
acres,  she  believed  that  she  was  receiving  a 
valid  and  Indefeasible  title  in  fee  simple,"  and 
that  while  she  "and  those  under  wnom  she 
daims"  were  in  posseesion  of  the  86  acres  above 
described,  "believins  themselves  to  be  the  own- 
era  in  fee  thereof,  they  made  joermauent  im- 
provements thereon.  Bad,  that  this  was  not  an 
allegation  that  plaiotilSs,  or  those  under  whom 
they  claimed,  at  the  time  of  purchase  believed 
the  title  to  tie  good  in  fee  as  reqaired  by  said 
section. 

2.  Where  one  against  whom  a  Judgment  for 
land  has  been  rendered  in  suing  under  Rev.  St. 
1893,  8  1952,  to  recover  for  improvements,  al- 
leges that  she  believed  that  she  was  ownet  of 
the  land  at  ihe  time  of  making  the  improve- 
ments, instead  of  alleging  that  she  so  believed 
at  the  time  of  her  purchase,  as  reqaired  by  said 
section,  she  should  be  allowed  to  amend  by  In- 
serting such  allegation. 

Mclver,  C.  J.,  dissenting. 

Appeal  from  common  pleas  circuit  court 
of  Colleton  county;  T.  B.  Fraser,  Judge. 

Four  separate  actions  by  Elizabeth  Tamble- 
ston,  Edwin  Selgler,  Sarah  Ann  Reeves,  and 
Josiah  Hiott  and  others,  respectively,  against 
George  Rumph,  to  recover  the  value  of  im- 
provements of  land.  From  a  Judgment  for 
defendant  plaintiffs  severally  appeal.  Re- 
versed. 

The  order  of  the  lower  court,  sustaining  de- 
fendant's demurrers,  was  as  follows:  "These 
cases  were  heard  by  me  at  the  term  of  the 
court  held  In  February,  1893,  on  demarrers, 
in  that  the  complaints  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  In 
the  first  of  the  above  cases  there  is  an  addi- 
tional ground:  That  there  Is  a  mladolnder  as 
to  Josiah  Hiott  even  if  there  is  a  good  cause 
of  action  In  favor  of  the  other  plalntUTa  In 
that  case.  In  the  view  I  taJce  of  these  caaes, 
it  is  not  necessary  to  role  on  tlds  question. 
These  actions  are  claims  for  betterments, 
made  by  the  plaintiffs  against  the  same  de- 
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fendant,  who  had  bronght  several  acUona, 
or,  perhaps,  one  action,  a^aioBt  these  several 
plalntiffa,  resulting  In  a  verdict  and  Judg- 
ment la  favor  of  the  defendant  in  these  cas- 
es, who  was  in  the  former  action  the  plain- 
tiff.   They  were  legal  actions.    In  such  ac- 
Uous  it  is  provided.  In  Gen.   St.   Si   1835- 
1S3T,   that  wltbhi  4S  hours,   or   duriug  the 
term,  the  defendant  may  'file  a  complaint' 
for  so  much  money  as  the  lands  are  made 
better  by  improvements.    In  these  cases  the 
value  of  the  improvements  can  be  recover- 
ed in  cases  where  the  purchaser  who  made 
the  improvements  supposed,  at  the  time  of 
such  purchase,  such  title  to  be  good  in  fee. 
See  Gen.  St  gS  1835-1837.    These  three  sec- 
tions have  not  been  repealed,  but  by  the  act 
of  1885  (see  Act  1885,  p.  432,  U  1838,  1838) 
have  been  amended.    An  examination  will 
show  that  these  two  sections  refer  to  the 
mode  of  procedure  in  reference  to  the  ver- 
dict and  judgment  for  the  Improvementa, 
and  the  mode  of  enforcing  the  Judgment    In 
these  cases  the  dalm  for  Improvements  can 
be  made  only  by  compliance  with  the  way 
provided  by  the  statute.    There  is,  however, 
another  act  of  1885  (see  Act  18  <5,  p.  34^ 
which  gives  a  remedy  for  improvements  in 
'legal  and  equitable*  actions.    In  these  cas- 
es, to  entitle  the  defendant  to  recover,  the 
Improvements  or  betterments  must  be  made 
by  a  defendant  who  'believed,  at  the  time  be 
maizes  such  Improvements  or  betterments, 
that  his  title  thereto  is  good  in  fee.'    The 
defendant  Is  'allowed  to  set  up  in  his  answer 
a  claim  for  so  much  money  as  the  land  has 
been  Increased  In  value  In  conseiiueuce  of 
the  improvements.'   Then  follow  In  the  act 
special   directions  as  to  the  verdict.  Judg- 
ment, and  execution.    After  a  careful  consid- 
eration, I  am  satisfied  that  this  act  does  not 
In  any  way  modify  the  right  to  dalm  im- 
provements, or  the  mode  of  procedure,  as 
given  by  sections  1835-1839,  as  amended  at 
page  432,  Act  1885.     In  the  first  case  the 
defendant  must  suppose  his  title  to  be  good 
at  the  date  of  his  purchase,  and  the  remedy 
is   by  complaint     In  the  second  case  the 
defendant  must  believe  his  title  to  be  good 
when  he  makes  the  Improvements,  and  his 
remedy  is  by  answer.     In  ail  four  of  the 
cases  above  stated  the  allegation  is  that  the 
plainttflTs— the    defendants    In    the    original 
case — made    the    improvements     'believing 
themselves  to  be  the  owners  in  fee.'    There 
Is  no  allegation  that  they,  or  those  under 
whom  they  claim,  believed,  at  the  time  of 
the  purchase,  that  the  title  was  good,— an 
allegation  which  seems  to  have  been  carefully 
avoided.    These  remedies  are  given  by  stat- 
ute, and  must  be  governed  by  the  statute, 
not  only  as  to  the  extent  of  the  right,  but 
n.s  to  the  mode  in  which  the  claim  is  to  be 
sot  np.     In  all  four  of  these  cases.  If  the 
plaintUTs  bad  any  valid  claim  for  the  value 
of    improvements,   tliat  claim   should   have 
been  set  up  in  their  answers  to  the  ori;;iuai 
complaint,  and  not  by  way  of  complaint  aft- 


er the  rendition  of  the  T«rdlct  aad  iwlg- 
ment  thereon.  It  la  therefwe  ordered  and 
adjudged  that  the  demnrrera  be  sustain- 
ed in  each  of  the  above-stated  cases;  and  as, 
in  my  view,  there  is  nothing  to  amend  to,  it 
is  ordered  and  adjudged  that  the  complaints 
in  each  of  the  above  cases  be  dismissed, 
with  costs." 

Flsbbnrne  &  Gruber  and  0.  O.  Tracy,  for 
appellants.  Howell,  Murphy  &  Farrow,  for 
respondent. 

GAHY,  J.  These  four  cases  were  called  for 
trial  at  the  February,  1893,  term  of  the  court 
of  common  pleas  for  Colleton  county,  before 
his  honor,  T.  B.  Fraser.  presiding  Jndge.  On 
the  call  of  the  cases  the  defendant,  through 
his  attorneys.  Interposed  an  oral  demur- 
rer to  each  of  the  complaints,  upon  the 
grounds  that  the  complaints  did  not  allege 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  presiding  Judge  took  the  papers 
away  with  him,  and  on  the  30th  of  June, 
1863,  made  an  order  sustaining  the  demur- 
ret  on  this  ground  In  each  of  the  cases,  re- 
fused leave  to  amend,  and  ordered  the  ac- 
tions dismissed,  with  costs;  which  order  will 
foe  Incorporated  in  the  report  of  the  case. 

The  allegations  in  the  several  complaints 
as  to  the  belief  of  ownership  of  the  land  are 
substantially  the  same.  In  the  case  of  Bliisa- 
l>eth  Tumbleston  v.  George  Rumph  it  is 
alleged  that,  "at  the  time  the  plaintiff  tools 
a  title  to  said  one  hundred  a^es,  she  believ- 
ed that  she  was  receiving  a  valid  and  inde- 
feasible title  in  fee  simple  to  the  same;  that 
while  this  plaintiff,  and  those  under  whom 
she  claims,  were  in  possession  of  the  thirty- 
six  acres  above  described,  believing  them- 
selves to  be  the  owners  In  fee  thereof,  they 
made  many  and  valuable  and  permanent  im- 
provements thereon,  whereby  said  premises 
were  enhanced  in  value  to  the  extent  of  five 
hundred  and  twenty-five  dollars." 

Appellants'  first  exception  is  as  follows: 
"That  the  presiding  Judge  erred  in  holding 
that  there  was  no  allegation  in  the  com- 
plaints that  the  plaintiffs,  or  those  under 
whom  they  claim,  believed  at  the  time  of 
the  purchase  that  the  title  was  good  in  fee." 
An  Inspection  of  the  complaints  will  show 
that  there  was  no  allegation  that  the  plain- 
tiffs, or  those  under  whom  they  claim,  believ- 
ed at  the  time  of  the  purchase  that  the  title 
was  good  in  fee,  and  therefore  this  exception 
is  overruled. 

The  appellants'  second  exception  Is  as  fol- 
lows: "Because  the  presiding  Judge  erred  in 
holding  that  it  seemed  that  such  allegation 
had  been  'carefully  avoided.'  "  This  expres- 
sion is  wholly  immaterial,  and  need  not  be 
considered. 

The  appellants'  third  exception  is  as  fol- 
lows: "That  the  presiding  Judge  erred  In  d»- 
elding  that  In  all  four  of  these  cases.  If  the 
plaintiffs  had  any  valid  claim  tor  the  value 
of  Improvements,  that  claim  should  have 
been  set  up  in  their  answers  to  the  original 
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complaints,  and  not  by  way  of  complaint  ftft> 

er  the  rendition  of  the  verdict  and  the  Judg- 
ment thereon."  Section  1052  of  the  Revised 
Statutes  of  1803  U  as  follows:  "After  flnal 
Judgment  In  favor  of  the  plalutiff  in  an  action 
to  recover  lands  and  tenements,  if  the  defend- 
ant or  those  under  whom  he  claimed  pur- 
cliased  the  lands  recovered  In  such  action,  or 
took  a  lease  thereof,  supposing  at  the  time  of 
such  purchase  such  title  to  be  good  in  fee, 
or  such  lease  to  convey  and  secure  the  title 
and  Interest  therein  expressed,  the  defendant 
shall  be  entitled  to  recover  of  the  plaintiff 
In  such  action  the  full  value  of  all  improve- 
ments made  upon  such  lands  by  sacb  defend- 
ant,  or  those  under  whom  he  claims,  In  the 
manner  hereinafter  provided."  Section  1057 
of  the  Revised  Statutes  is  as  follows:  "In 
any  action  hereafter  brought,  or  now  pend- 
ing, and  which  has  not  been  heard,  for  the 
recovery  of  lands  and  tenements,  whether 
such  action  be  denominated  legal  or  equita- 
ble, the  defendant  who  may  have  made  Im- 
provements or  betterments  on  such  land,  be- 
lieving at  the  time  he  makes  such  improve- 
ments or  betterments  that  his  title  thereto 
was  good  In  fee,  shall  be  allowed  to  set  up 
in  his  answer  a  claim  against  his  plaintiff 
for  so  much  money  as  the  land  has  been  in- 
creased in  value  In  consequence  of  the  im> 
provements  so  made."  The  statutes  in  re- 
gard to  betterments  were  not  Intended  sim- 
ply as  affirmations  of  the  doctrine  prevailing 
in  cases  of  purchasers  for  valuable  consider- 
ation withont  notice,  bat  for  the  purpose  of 
softening  the  asperities  of  the  law,  and  af- 
fording relief  where  none  otherwise  existed. 
The  requirements  of  section  1952,  supra,  are 
that  the  defendant,  or  those  nnder  whom  he 
claims,  should  have  been  purchasers  of  the 
lands  and  tenements  recovered;  and  that  the 
defendant,  or  those  under  whom  he  claims, 
should  have  supposed  at  the  time  of  such 
purchase  such  title  to  be  good  In  fee.  If 
the  defendant,  or  those  under  whom  he 
claims,  supposed  at  the  time  of  purchase  the 
title  to  be  good  In  fee,  he  shall  be  allowed 
cmnpensatlon  for  Improvements  made  after 
notice  that  the  title  was  In  another.  Temple- 
ton  V.  Ivowry,  22  S.  0.  392;  McKnight  v. 
Cooper,  27  S.  C.  92,  2  S.  B.  842.  Where  the 
defendant,  or  those  under  whom  he  claims, 
really  and  honestly  supposed,  at  the  time  of 
purchase,  that  the  title  was  good  in  fee,  he 
will  be  allowed  compensation  for  Improve- 
ments made  upon  the  land  recovered,  even 
though  he,  or  those  under  whom  he  claims, 
may  have  had  knowledge  of  such  facts  as 
were  sufficient  to  put  him  upon  Inquiry,  which. 
If  It  had  been  properly  pursued,  would  have 
led  to  knowledge  of  the  fiict  that  the  title 
was  In  another.  Templeton  v.  Lowry,  supra. 
Section  1957  was  intended  to  afford  relief  In 
such  cases  as  were  not  covered  by  section 
1952,  by  providing  that  the  defendant  who 
may  have  made  Improvements  or  better- 
ments on  the  lands  sought  to  be  recovered 
from  him,  believing,  at  the  time  he  made 


•acta  improirementa  or  betterments,  that  bis 
title  thereto  waa  good  In  fee,  should  be  al- 
lowed to  set  up  In  his  answer  a  claim  against 
the  plaintiff  for  so  much  money  as  the  land 
was  increased  in  value,  in  consequence  of 
the  Improvements  so  made,  even  where  nei- 
ther the  defendant,  nor  those  under  whom  he 
claims,  supposed  at  the  time  of  purchase 
such  title  to  be  good  in  fee.  The  defendant 
may  have  believed  In  a  certain  case  that,  at 
the  time  be  made  the  improvements  or  bet- 
terments, his  title  was  good  in  fee.  The 
defendant,  or  those  under  whom  he  claims, 
may  also  have  believed  at  the  time  of  pur- 
chase such  title  to  be  good  In  fee.  In  that 
case  he  could  bring  his  action  under  section 
1952.  Section  1957  was  Intended  to  supple- 
ment, not  to  supersede,  the  provision  of  sec- 
tion 1952.  The  plaintiffs  attempted  to  set 
ont  In  their  complaint  such  allegations  as 
would  bring  the  case  under  section  1052,  and 
we  are  of  the  opinion  that  the  presiding 
Judge  was  In  error  In  deciding  in  the  manner 
alleged  in  appellants'  third  exception.  This 
exception  is  therefore  sustained. 

Api)ellantB'  fourth  exception  Is  as  follows: 
"That  the  presiding  Judge  erred  In  sustaining 
the  demurrer  to  the  complaints  herein,  and 
orda-Ing  that  the  complaints  be  dismissed." 
There  was  no  allegation  that  the  plaintiffs, 
or  those  under  whom  they  claimed,  pnr- 
chased  the  lands  recovered  from  them  sup- 
posing, at  the  time  of  such  purchase,  the 
title  to  be  good  in  fee.  This  allegation  was 
Indispensable,  and  the  presiding  Judge  very 
properly  sustained  the  demurrers.  But,  for 
the  reasons  stated  In  considering  the  next 
exception,  he  was  in  error  In  dismissing  the 
complaints. 

Appellants'  fifth  exception  Is  as  follows: 
"That  the  presiding  Judge  erred  in  deciding 
that  there  was  nothing  to  amend  to,  and  re- 
fusing leave  to  the  plaintiffs  to  amend  their 
complaints."  Under  the  authority  of  Mc- 
Knight V.  Cooper,  27  S.  C.  92,  2  S.  B.  842. 
we  think  the  circuit  Judge  was  in  error  In 
refusing  to  allow  the  plaintiffs  to  amend  the 
complaints  herein. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed, 
with  leave  to  the  plaintiffs  to  amend  their 
complaints  by  alleging  such  oth»  facta  as 
they  may  be  advised  are  necessary  to  state  a 
cause  of  action  under  section  1932  of  the 
Revised  Statutes  of  this  state. 

McIVER,  O.  3.  (dissenting).  Being  anable 
to  adopt  the  view  taken  by  Mr.  Justice 
GARY  of  the  questions  presented  by  the  ap- 
peals in  the  four  cases  above  stated,  which 
are  practically  the  same,  I  propose  to  state 
briefly  what  I  consider  Is  the  proper  view. 
For  this  purpose  it  will  be  necessary  to  re- 
view the  legislation  upon  the  subject  of  bet- 
terments. The  first  statute  which  I  find  up- 
on the  subject  is  the  act  of  1870  (14  8t  at 
Large,  313),  the  provisions  of  which  have 
been  incorporated  in  totldem  verbis  In  tbe 
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General  Statntes  of  1882  (Bections  1835-1841, 
both  Inclusive),  with  a  correction  of  what 
Is  manifestly  a  mere  clerical  errw  In  section 
7  of  the  act,  which  does  not  alter  the  sense 
of  the  passage.  Withont  andertaklng  to  set 
forth  a  literal  copy  of  these  prorisions,  it 
will  t>e  sufficient  to  say,  in  general  terms, 
that  section  1835  provides  that,  after  final 
judgment  in  favor  of  the  plalntiflF  in  an  ac- 
tion to  recover  the  possession  of  lands,  if 
the  defendant  lias  purchased  the  lands,  "sup- 
posing at  the  time  of  such  purciiase"  ttiat 
his  title  was  good  in  fee,  such  defendant 
may  recover  from  the  said  plaintitT  the  full 
value  of  aU  improvements  made  upon  such 
lands  by  such  defmdant,  "or  those  under 
whom  he  claims."  Section  1836  simply  pro- 
vides how  the  value  of  the  improvements 
shall  be  measured.  Section  1837  provides 
how  the  value  of  the  improvements  sliall  be 
recovered,  to  wit,  by  filing  a  complaint  for 
the  same  "within  forty-eight  hours,  or  dur^ 
ing  the  term  of  the  court"  In  which  the  Judg- 
ment for  the  recovery  of  the  lands  shall  be 
rendered.  Section  1838  provides  that,  "on 
the  entry  of  such  action," — by  which  I  an- 
derHtand  upon  the  filing  of  the  complaint  as 
provided  for  in  section  1837,— the  court  shall 
stay  all  proceedings  upon  the  Judgment  ob- 
tained in  the  action  tor  the-  recovery  of  the 
lands  until  a  final  judgment  shall  be  ren- 
dered under  the  complaint  for  the  recovery 
of  the  value  of  the  improvements.  Sectim 
1839  provides  that  execution  on  the  Judg- 
m«tt  rendered  in  the  actlcm  tor  the  value  of 
the  improvemoits  shall  issue  only  against 
the  lands  recovered  in  the  original  action, 
and  not  against  any  other  property  of  the 
plaintiff  in  such  action.  Section  1840  con- 
tains provisions  which  do  not  seem  to  be 
pertinent  to  the  present  inquiry.  The  same 
remark  may  be  made  as  to  the  provisions  of 
section  1841.  Next  vre  find  the  act  of  1885, 
entitled  "An  act  to  authorize  defendants  in 
actions  to  recover  lands  to  set  up  a  claim  tor 
improvements."  19  St  at  Large,  848.  This 
act  entirely  ignores  the  provisions  contained 
In  the  several  sections  of  the  General  Stat- 
utes above  referred  to,  and,  without  making 
any  reference  thereto,  provides  as  follows: 

"Section  1.  Be  it  enacted,"  etc.,  "that  in 
any  action  hereafter  brought  or  now  pmd- 
ing,  and  which  has  not  been  heard,  for  the 
recovery  of  lands  and  tenements,  whether 
sach  acti<Hi  be  denominated  legal  or  equita- 
ble, the  defendant,  who  may  have  made  im- 
provements or  betterments  on  such  land,  be- 
lieving at  the  time  he  makes  such  improve- 
ments or  betterments  that  his  title  thereto 
was  good  in  fee,  shall  be  allowed  to  set  up 
In  his  answer  a  claim  against  the  plaintlflF 
for  so  much  money  as  the  land  has  been 
increased  in  value  in  consequence  of  the  im- 
prov«nent8  so  made. 

"Sec.  2.  If  the  verdict  or  decree  shall  be 
tor  the  plaintiff  in  such  action,  the  Jury  or 
judge,  who  may  render  the  same  may  at  the 
same  time,  render  a  verdict  or  decree  for  the 


defendant  for  so  much  money  aa  tbe  landa 
and  tenements  are  so  made  better,  after  de- 
ducting the  amount  of  damages,  U  any,  re- 
covered by  the  plaintiff  in  such  action,  and 
the  lands  and  tenements  as  recovered  shall 
be  held  to  respond  to  such  Judgment  for  the 
defendant:  provided,  that  execution  on  such 
Judgment  shall  issue  oniy  against  such  lands 
and  tenements  so  recovered  by  tbe  plaintiff 
in  such  action,  and  shaU  not  in  any  such 
case  issue  against  the  goods  and  chattds  or 
other  lands  of  the  defendant  [plaintiff?]. 

"Sec.  3.  That  all  acts  and  parts  of  acta  in- 
consistent with  this  act  be,  and  the  same  are 
hereby  repealed." 

On  the  same  day,  to  wit  the  26th  of  De- 
cember, 1885,  on  which  the  foregoing  act 
was  passed,  the  leglslatiure  passed  another 
act  a9  St  at  Large,  432),  the  title  of  which 
Is:  "An  act  to  amend  secti(»s  1838  and 
1839,  of  the  General  Statutes,  relating  to 
Improvements  made  upon  lands  by  occupy- 
ing  claimants."  By  this  last-mentioned  act 
section  1838  is  amended  so  as  to  provide  for 
the  rraidition  of  a  special  verdict  "stating 
the  value  of  the  lands  and  tenements  with- 
out the  improvements  put  thereon  in  good 
faith  by  the  defendants  and  tbe  value  there- 
of with  Improvements,"  and  that  defendant 
shall  t>e  entitied  to  a  verdict  for  the  value  of 
the  improvements  thus  ascertained,  with  in- 
twest  from  the  date  of  the  recovery  of  the 
landa  And  section  1839  is  so  amended  as 
to  provide  for  a  sale  of  the  land  recovered, 
the  proceeds  of  which  shall  first  1>e  applied 
to  the  payment  to  the  plaintiff  in  ejectment 
of  the  amount  of  the  value  of  his  land  thus 
ascertained,  and  the  surplus,  if  any,  to  the 
improvmg  tenant  and  also  so  as  to  make 
the  Judgment  for  betterments  a  lien  on  said 
land  in  preference  to  all  other  liens;  "pro- 
vided, however,  that  if  the  plaintiff  in  eject- 
ment shall,  within  60  days  after  the  afCHre- 
sald  special  verdict  l>ay  into  the  office  of 
the  clerk  of  the  court,  for  the  defendant,  the 
value  of  the  betterments  so  found  by  the  spe- 
cial verdict,  no  sale  of  the  land  stmll  be  or- 
dered." Finally,  it  appears  that  all  of  the 
provisions  of  the  General  Statutes  of  1882, 
as  amended  by  the  acts  of  1885,  last  referred 
to,  as  well  as  the  provisions  of  the  act  of 
isiss  above  copied,  have  tieen  Incorporated  in 
the  Revised  Statutes  of  1893  as  sections  1952- 
1900,  both  inclusive;  but  it  must  be  remem- 
bered that  these  Revised  Statutes,  not  hav- 
ing passed  through  the  constitutional  forms 
necessary  for  the  purpose,  cannot  be  regard- 
ed as  having  the  force  of  law,  although  such 
revision  has,  by  the  act  of  4th  January,  1894 
(21  St  at  Large,  503),  been  "approved  as  a 
revision,  digest  and  arrangement  of  the  stat- 
ute law,  civil  and  criminal,  of  the  state  of 
South  Carolina,  as  it  stood  at  tbe  date  of 
the  said  report,"  to  wit  on  the  28th  day  of 
November,  18^,  which,  at  most,  can  only 
operate  as  a  legislative  construction  of  what 
Is  the  law,  and  not  as  a  valid  enactment 
of  law. 
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From  this  rerlew  of  ttie  ptesent  state  of 
the  legislation  upon  the  subject  of  better- 
ments, It  Is  manifest  that  the  law  upon  that 
subject  has  been  left  In  some  confusion,  to 
say  the  least  of  it  By  the  act  of  1870,  as 
it  will  be  designated  for  convenience,  Inas- 
much as  we  have  seen  the  provisions  of 
that  act  constitute  the  sections  of  the  General 
Statutes  of  1882  usually  referred  to  as  con- 
taining the  original  law  upon  the  subject,  pro- 
vision was  made  whereby  a  defendant,  from 
whom  land  was  recovered  in  an  acti*n  of 
ejectment,  might  recover  of  the  plaintiff  in 
such  action  the  value  at  ajiy  improvements 
made  upon  such  land,  either  by  himself  or 
by  those  under  whom  he  claims,  provided  he 
has  purchased  the  land,  and  supposed,  at  the 
time  of  such  purchase,  that  his  title  was 
good  In  fee;  and  the  mode  of  proceeding  by 
which  such  claim  was  to  be  asserted  was 
specially  described  and  limited,  to  wit,  by 
filing  a  complaint  within  48  hours  after  the 
Judgment  in  the  action  of  ejectment  was  ren- 
dered, or  during  the  term  of  court  at  which 
such  Judgment  was  obtained.  But  the  pro- 
visions of  the  act  of  1885,  copied  above,  are 
that  a  defendant  from  whom  land  has  been 
recovered  in  an  action  of  ejectment,  whether 
he  acquired  the  same  by  purchase  or  other- 
wise, may  recover  the  value  of  the  improve- 
ments which  he  has  put  upon  the  land,  by 
those  under  whom  he  claims  (as  In  the  act 
of  1870),  provided  he  beUeved  "at  the  time 
be  makes  such  Improvements  or  betterments 
that  his  title  thereto  was  good  in  fee,"— not, 
aa  in  the  act  of  1870,  at  the  time  of  his  pur- 
chase. And  the  mode  of  proceeding  prescrib- 
ed in  this  act,  by  which  the  claim  for  the 
value  of  the  improvements  is  to  be  set  up, 
is  by  answer,  not  by  complaint,  as  in  the 
act  of  1870.  It  aeems  to  me  that  the  pro- 
visions of  these  two  acts  are  so  utterly  at 
variance  as  to  render  them  inconsistent  with 
each  other,  at  least  bo  far  as  they  relate  to 
the  conditions  upon  Which  a  claim  for  bet- 
terments can  be  maintained,  and  the  manner 
in  which  such  claim  must  be  set  up  or  as- 
serted; and,  if  so,  by  the  express  provisions 
of  section  8  of  the  act  «t  1885,  above  copied, 
the  latter  act  operates  as  a  repeal  of  the  for- 
mer to  the  extent  indicated.  But  as  the 
other  provisions  of  the  act  of  1870,  as  amend- 
ed by  the  act  of  1885  (found  at  page  4B2,  19 
St.  at  Large),  relating  to  the  mode  of  en- 
forcing payment  of  the  amount  ascertained 
to  be  the  value  of  the  improvements,  are  not 
necessarily  inconsistent  with  the  provisions 
of  the  act  of  1885,  as  above  set  out,  certainly 
not  with  the  provisions  of  section  1  of  that 
act,  they  are  not  repealed.  It  seems  to  me 
that  the  act  of  18S5,  which  has  been  set  out 
in  full  in  a  previous  part  of  this  opinion,  was 
designed  to  effect  a  radical  change  in  the 
law,  so  far,  at  least,  as  it  related  to  the  con- 
ditions upon  which  a  defendant  from  whom 
lands  had  l>eeu  recovered  in  an  action  of 
ejectment  could  maintain  a  claim  for  im- 
provements made  upon   the  land,  and  the 


mtmn&t  In  which  such  claim  should  be  set 
up.     Under  the  former  law,  this  remedy  was 
confined  to  a  purchaser  of  land  who  believed, 
at  the  time  of  his  purchase,  that  he  had  a 
good  title;   and  he  was  allowed  to  claim  tot 
improvements  made  by  those  under  whom  he 
claimed  as  well  as  for  those  made  by  him- 
self, and  his  remedy  was  by  complaint  to  be 
filed  in  a  very  limited  time,  which  had  been 
construed   rigidly   in  the  case  of   Garrison 
T.  Dougherty,  18  S.  O.  486,  and  in  Godfrey 
T.  Fielding.  21  S.  0.  313;  but  by  the  act  of 
1885  the  remedy  was  extended  to  any  iter- 
son  who  had  bona  fide  acquired  possession 
of  land,  whether  by  purchase  or  otherwise, 
but  his  right  of  recovery  was  limited  to  the 
value  of  Improvements  made  by  himself,  pro- 
vided he  believed,  at  the  time  he  made  the 
improvements,  that  his  title  was  good,  and  lie 
was  allowed  to  set  up  his  claim  by  his  an- 
swer, and  not  required  to  file  his  complaint 
within  the  very  limited  period  fixed  by  the 
former  act    It  is  true  that  when  the  ques- 
tion arises  how  the  provisions  of  the  second 
section  of  the  act  of  1885  (found  on  pag» 
343,   10  St  at  Large)  are  to  be  reconciled 
with  the  provisions  of  the  second  section  of 
the  act  of  1885,  f  oimd  on  page  432  of  the  same 
volume,— both  acts  having  been   passed  on 
the  same  day,— «ome  difficulty  may  be  pre- 
sented; but  as  these  sections  relate  only  to 
the  mode  of  enforcing  payment  of  the  amount 
ascertained  to  be  the  value  of  the  improve- 
ments, tliat  question  does  not  now   arise, 
and  need  not  therefore,  be  considered.     The 
only  question  with  which  we  are  at  present 
concerned  is  whether  the  plaintiffs  in  the  sev- 
eral cases  have  shown  by  their  pleadings  that 
they  are  entitled  to  the  remedies  sought  and 
as,  I  think,  their  claims  should  have  been 
set  up  in  their  answers  in  the  original  action, 
and  not  by  complaint,  there  was  no  error  in 
rendering  Judgment  dismissing  their  several 
complaints.    Of  course,  under  the  view  whicb 
I  have  takm,  no  amendment  of  the  com- 
plaint could  meet  the  difficulty,  and  hence 
there  was  no  error  In  refusing  leave  to  amend. 
If,  however,  I  should  be  mistaken  in  the 
foregoing  views,  and  tbs  plaintiffs  could  pre- 
sent their  claims  by  complaint  still  I  think 
there  was  noerror  in  refusing  leave  to  amend, 
under  the  case  of  Lilly  v.  Railroad  Co.,  32 
S.  C.  142,  10  S.  E.  932;   for,  even  assuming 
that  these  appellants  could  assert  their  claims 
by  a  complaint,  yet  such  complaint  must  be 
filed  within  48  hours  after  the  Judgment  in 
ejectment  is  rendo^d,  or  during  the  term  at 
which  such  Judgment  is  obtained,  and  a  fail- 
ure to  file  such  complaint  within  the  pre- 
scribed time  is  fatal.     Garrison  v.  Doughei^ 
ty,   supra,  and  Godfrey  v.  Fielding,  supra. 
Assuming  that  these  complaints,  as  they  wer» 
originally  framed,  were  filed  in  time,  though 
that  does  not  distinctly  appear  in  the  "case," 
if  they  did  not  then  contain  sufficient  allega- 
tions to  sustain  the  claims  for  bettormenta 
the  action,  so  to  speak,  could  not  be  maintain- 
ed;  and  to  allow  the  aypeUasts  to  loaert 
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other  allegations,  after  the  time  limited  for 
tbe  complaint  to  be  filed,  wonld  be  to  give 
them  a  cauae  of  action  to  'wblcb  tbey  did 
not  then  sbow  themaelyes  entitled,  and  that, 
too.  after  the  time  had  expired  within  which 
the  statute  expressly  required  such  claim  to 
be  asso'ted,  and  would  be  destructlTe  of  that 
promptness  which  was  held  in  the  two  cases 
last  cited  to  be  a  distinctive  feature  of  the 
special  statutory  remedy.  While  the  com- 
plaints in  these  cases  did  contain  aHegattons 
which  would  have  been  sufficient  to  sustain 
the  claims,  under  the  provisions  of  the  act  of 
1SS3,  If  these  allegations  had  been  made  by 
answer  to  the  original  action,  as  is  required 
by  that  act,  yet  as  tbey  were  not  made  in 
that  way,  but  by  complaints  which  did  not 
contain  allegations  necessary  to  support  the 
claims  under  the  act  of  1870,  as  Is  shown  In 
the  opinion  of  Mr.  Justice  QARY,  and  as  no 
amendmoit  was  applied  for  until  after  the 
time  limited  for  asserting  the  claims  by  com- 
plaint had  expired,  I  do  not  see  how  these 
appeals  could,  in  any  view  of  the  case,  be 
sustained.  Tbe  case  of  McKnlgbt  v.  Cooper, 
27  S.  C.  02,  2  S.  £.  S4S,  which  Is  relied  upon 
to  sustain  the  motion  for  leave  to  amend,  is 
not.  in  my  Judgment,  in  point  There  tlie 
claim  for  betterments  was  asserted  by  an- 
swer, and  the  motion  was  for  leave  to  amend 
tbe  answer;  while  bere  tbe  motion  Is  to 
amend  the  complaints  after  tbe  time  limited 
for  filing  the  same,  by  the  express  terms  of 
tbe  statute,  bad  expired.  It  was,  therefore^ 
like  the  case  of  Lilly  v.  Railroad  Co.,  supra, 
an  attempt  to  amend  by  stating  a  cause  of 
action  after  tbe  time  limited  by  statute  fw 
tM-inging  such  action  bad  expired.  It  seems 
to  me,  therefore,  that  the  Judgment  of  tbe 
circuit  court  sastainlng  tbe  demurrers,  and 
refusing  leave  to  amend,  should  be  affirmed. 


WALLACE  V.  JONES  et  aL 

(Supreme  Court  of  Oeorgia.     Jan.  27,  iS&L) 

AoiioN  voR  Lasd— Sau  or  Wahd's  Laso— Fua- 

CBASB  BT  QDAKDIAM — DkCKEE  BI  CONSENT— EF- 
TECT  —  POKCBASB    FOR  VaLDE  —  PfRCHASEU    AT 

BHERirv's  Salb— Voidable  Titi.k— Limitations 
— RieBTS  or  Mixob— Rbmaindsk-Ubn. 

1.  The  evidence  showing  beyond  all  con- 
troversy  that  the  parties  on  both  sides  claimed 
under  Thomas  L.  Wilcox, — tiie  plaintiffs  by  a 
certain  consent  decree  alone,  and  the  defend- 
ant by  the  same  decree  as  a  link  in  one  chain 
of  his  title,  and  by  a  sheriCs  sale  as  a  Unit  in 
the  other  chain, — there  was  no  error  in  treat- 
ing the  possession  of  Thomas  L.  Wilcox,  prior 
both  to  the  decree  and  the  sheriff's  sale,  as  avail- 
able to  tbe  plaintiffs  in  founding  their  prima 
facie  right  to  recover.  Nor  was  there  any  er- 
ror in  mnlcing  the  comparative  strength  of  the 
plaintiffs'  title  and  the  defendant's  title  the  alti- 
mate  test  of  whether  there  should  be  a  recov- 
ery or  not.  If  tbe  title  of  Thomas  L.  Wilcox 
in  its  complete  integrity  passed  into  the  defend- 
nnt.  whether  throura  the  sheriff's  sale  or 
through  the  guardian  s  sale,  the  plaintiffs  could 
not  recover.  If  the  sheriff's  sale  was  defeated 
as  a  means  of  prssine  title  by  reason  of  four 
j-oars'  possession  by  the  tenant  for  life  under 
tbe  decree,  during  which  there  was  no  legal 
otMstade  to  enforcing  the  levy,  and  if  the  guard' 


lan's  sale  was  defeated  as  a  means  of  passing 
title  by  reason  of  notice  in  the  defendant  that 
the  guardian  himself  was  in  fact  the  purchaser 
at  his  own  sale,  then  the  plaintiffs  could  recov- 
er. 

2.  Where  minors,  pending  a  bill  filed  by 
other  persons,  were  made  parties  plaintiff  by 
amendment,  a  n.-xt  friend  representing  them, 
there  was  no  need  to  serve  them  with  a  copy  of 
the  bill;  and  where  a  decree  in  their  favor  was 
talcen  at  the  first  term,  the  decree  purporting 
on  its  face  to  have  been  taken  at  that  term  by 
consent  of  parties,  there  was  no  irregularity, 
much  leas  any  absolute  Invalidity. 

3.  Where  letters  appear  in  the  transcript  of 
a  record,  the  record  being  of  a  case  in  which 
there  was  a  consent  decree  rendered  many  years 
ago,  and  the  letters  apparently  have  some  rel- 
evancy to  the  fact  of  consent,  they  may  he 
treated  as  a  part  of  the  record,  and  be  received 
in  evidence  accordingly. 

4.  Where  a  man,  his  wife,  and  their  minor 
children,  the  children  being  represented  by  a 
next  friend,  were  coplaintlfls  in  a  bill  which 
was  disposed  of  by  a  consent  decree,  and  that 
decree  declared  that  certain  premises,  previous- 
ly  the  property  of  the  husband  and  father, 
should  belong  to  the  wife  for  her  life  and  to  the 
children  in  remainder,  this  was.  in  effect,  a 
conveyance  by  the  hnslMind  and  father;  and  if 
the  wife  and  children,  in  and  by  the  same  de- 
cree, parted  with  other  premises,  which  pre- 
viously belonged  to  them,  and  these  premises 
thereby  became  the  property  of  the  father  and 
his  children  by  a  former  marriage,  the  wife  and 
her  children  were  purchasers  for  value  from 
the  husband  and  father.  Possession  by  ^e  ten- 
ant for  life  under  the  decree  for  four  years 
would  inure  to  the  benefit  of  the  remainder-men 
as  against  the  lien  of  an  existing  judgment 
against  the  husl>and  and  father. 

6.  A  purchase  by  a  guardian  at  bis  own 
sale,  where  the  sale  is  otherwise  legal,  is  not 
void,  but  is  voidable  only,  at  the  election  of 
the  wards.  A  gnardian  may  sell  a  vested  re- 
mainder under  an  order  granting  leave  to  sell 
the  land,  his  ward  having  no  estate  in  the  land 
except  the  remainder  so  sold. 

6.  Where  one  of  the  theories  Involved  in 
the  case  on  trial  is  Uiat  a  guardian  was  the  real 
purchaser  at  his  own  sale,  although  he  convey- 
ed by  deed  to  another,  and  it  appears  that  tbe 
other  afterwards  conveyed  to  a  brother  of  the 
guardian,  nominally  for  a  consideration,  but 
without  any  in  fact,  evidence  that  the  brother, 
on  selling  and  conveying  the  property  to  the 
party  whose  title  is  now  attacked  by  the  wards, 
paid  a  part  of  the  purchase  money  received  by 
him  over  to  the  guardian,  is  admissible,  witii- 
out  showing  that  the  brother's  vendee,  tne  par- 
ty from  whom  this  purchase  money  came,  had 
notice  that  the  guardian  had  any  interest  in 
it,  or  that  it  was  received  for  his  benefit.  The 
sole  relevancy  of  the  evidence,  however,  would 
be  in  its  tendency  to  show  that  the  guardian 
was  the  real  purchaser  at  his  own  sale,  and 
that  both  his  nominal  vendee  and  his  brother 
co-operated  with  him  in  abusing  the  guardian- 
ship, and  thus  made  themselves  trustees  for  the 
wards. 

7.  Where  the  value  of  the  land  in  contro- 
versy in  a  given  year  is  relevant,  its  value  for 
some  years  immediately  before  and  after  may 
l>e  relevant  as  tending  to  show  what  the  value 
was  in  the  given  year.. 

8.  Inadequacy  of  price  alone,  where  the 
price  named  in  the  conveyance  purports  to  be  a 
substantial  amount,  such  as  $200,  for  the  re- 
mainder in  one-half  of  a  tract  of  land  lying  in  a 
remote  county  from  the  one  in  which  the  sale 
took  place,  is  not  evidence  from  which  it  conld 
rightly  be  inferred  that  a  subsequent  purchaser 
for  value  bad  notice  that  the  gnardian  making 
the  sale,  and  who  conveyed  to  another  person, 
was  himself  the  real  purchaser  at  that  sale,  and 
that  the  person  to  whom  he  conveyed  acted  for 
him  in  making  tbe  purchase. 
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9.  There  being  no  evidence  that  the  defend- 
ant knew  anything  of  tiie  condition  of  the  mind 
of  the  plaintitb'  mother  In  the  interval  from 
1877  to  1889,  evidence  that  she  was  of  unsound 
mind  during  tiie  whole  or  a  part  of  that  inter- 
val was  not  admissible  to  charge  him  with  no- 
tice of  anything;  but  it  was  admissible  to  af- 
fect him  on  the  question  as  to  whether  the  oc- 
cupant of  the  land  continued  to  be  her  tenant 
after  she  executed  the  deed  of  April  3,  1878, 
since  it  would  bear  on  the  question  of  her  san- 
ity when  that  deed  was  executed;  and,  if  she 
was  then  insane,  her  grantee  in  that  deed,  he  be- 
ing a  volunteer,  would  hold  in  trust  for  her,  and 
the  occunant  of  the  land  would  be  thereafter  in 
possession  under  her,  the  same  as  he  was  be- 
fore the  deed  was  made. 

10.  If  the  title  passed  by  the  sherlfTs  sale, 
the  immediate  purchaser  at  that  sale  being 
then,  as  to  the  premises  sold,  a  trustee  for  the 
children,  he  acquired,  as  against  them,  only  a 
voidable  title.  Bnt  as  the  money  which  he  ad- 
vanced to  purchase  the  execution,  or  to  pur- 
chase the  land  under  it,  went  to  disincumber 
the  title  of  die  children,  whether,  in  order  to 
take  tlie  benefit  of  that  sale,  and  avoid  it  as 
passing  title  to  their  trustee  for  his  own  pur- 
poses, they  would  not  have  to  refund  the 
amount  advanced  with  interest,  <iuaere?  And, 
some  of  the  children  being  still  minors,  whether 
an  election  could  be  made  for  them  except  by 
a  court  exercising  equity  powers,  quaere? 

11.  There  being  no  evidence  tending  to  show 
that  the  defendant  in  fi.  fa.  became  the  owner 
of  the  fi.  fa.  before  the  sheriCE's  sale  under  it 
took  place,  or  was  the  owner,  legal  or  equitable, 
when  that  sale  did  take  place,  it  was  error  to 
charge  the  jury  anything  whatever  touching 
such  ownership. 

12.  The  possession  of  a  tenant  for  life,  or  of 
any  one  holding  nnder  or  for  such  tenant,  can- 
not operate  as  notice  to  a  purcliaser  of  the  es- 
tate in  remainder  of  any  defect  in  the  title  of 
his  immediate  vendor  to  the  remainder  Interest, 
although  he  may  not  purchase  the  remainder 
separately,  but  the  whole  fee,  his  vendor  hav- 
ing a  conveyance  which  covers  in  the  same  deed 
both  the  estate  for  life  and  the  remainder.  Re- 
mainder-men, as  such,  are  not  entitled  to  pos- 
session, and  cannot  have  it  in  their  own  right, 
until  after  the  death  of  the  tenant  for  life. 

IS.  There  was  no  error  in  charging  the  jury, 
in  snbstance,  thus:  The  right  of  action  did  not 
accrue  to  these  minors,  and  they  nad  no  right 
to  sue  until  their  mother  died.  On  the  death  of 
their  motbOT,  the  right  of  possession  was  cast 
on  them.  The  life  estate,  by  the  decree,  was 
in  her.  There  is  no  limitation  running  a^inst 
either  of  them  if  you  believe  from  the  evidence 
that  the  mother  did  not  die  until  1888,  because 
that  is  only  four  years  ago,  and,  in  order  for 
limitation  to  run  against  one  as  to  title  to  land 
it  must  be  at  least  seven  years;  and  the  stat- 
ute does  not  run  against  minors  until  they  be- 
come of  age  and  seven  years  thereafter.  So,  if 
you  believe  that  tlie  ages  of  these  children  were 
as  represented  by  tbe  testimony,  there  would  be 
no  bar  by  lapse  of  time  upon  their  right  of  re- 
covery, 
(Syllabus  by  the  Court) 

Error  from  superior  court,  De  Kalb  coun- 
ty;  R.  H.  Clark,  Judge. 

Action  by  Mary  A.  Jones  and  others 
against  John  F.  Wallace.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Re- 
versed. 

The  following  is  the  official  report: 

Mary  A.  Jones  and  Robert  Wilcox,  and 
Susan  and  Jackson  Wilcox,  by  their  next 
friend,  all  being  children  of  Thomas  L.  and 
Nancy  B.  Wilcox,  brought  complaint  for  land 
against  John  F.  Wallace.  The  land  sued  for 
was  tbe  west  half  of  lot  106  in  tbe  Blgta- 


teenth  district  of  De  Kalb  county.  The  suit 
was  brought  September  26,  1880.  There  was 
a  verdict  for  plaintiffs,  and,  defendant's  mo- 
tion for  new  trial  being  overmled,  be  ex- 
oepta 

It  appeared  upon  tbe  trial  that  in  October, 
1868,  one  Bass  deeded  to  Thomas  L>.  Wu- 
cox  tbe  undivided  half  of  1,225  acres  of 
land  In  the  Elgbteentb  district  of  De  Kalb 
county.  Including  tbe  east  half  of  lot  100 
and  180  acres  of  lots  106  and  67.  Tbe  ha- 
bendum was  to  Wilcox,  his  heirs  and  assigns. 
In  trust  for  the  sole  support  and  use  of 
Nancy  Wilcox,  bis  wife,  her  hebu  and  as- 
signs, free  from  debts  and  liabilities  of  said 
Thomas  L.,  with  power  to  Nancy  to  em- 
power Thomas  IJ.,  by  writing  under  her  hand 
and  seal,  to  sell  and  convey  any  part  or  the 
whole  of  said  trust  estate,  and  reinvest  tbe 
proceeds  In  such  other  property,  subject  to 
the  above-described  trust,  as  he  should  deem 
most  for  the  Interest  of  the  estate,  at  any 
time,  and  without  any  order  of  the  court. 
In  November,  1868,  an  agreement  for  parti- 
tion was  made  by  one  Harris,  trustee  of 
his  wife,  owner  of  the' other  undivided  inter- 
est, and  Wilcox,  trustee  of  bis  wife,  by 
which,  and  the  deeds  of  Harris  and  his 
wife  to  Wilcox,  trustee  for  bis  wife,  there 
was  conveyed  to  Wilcox,  trustee,  the  whole 
of  lots  106  and  100  In  the  Eighteenth  dis- 
trict In  September,  1870,  Mrs.  Wilcox,  by 
her  next  friend,  brought  her  bill  against  her 
husband,  alleging  that  he,  as  trustee,  held 
title  to  lands  above  mentioned  and  other 
land;  that  be  had  failed,  as  husband  and 
trustee,  to  protect  and  support  her  and  their 
children,  Mary  and  Robert,  and  was  mis- 
managing tbe  estate,  and  was  insolvent,  and 
praying  for  a  decree  that  he  be  compelled  to 
make  to  her  or  another  trustee  title  to  tbe 
property,  and  deliver  possession  to  her,  etc. 
Under  a  written  agreement  made  by  the  par- 
ties in  April,  1871,  a  verdict  and  decree  were 
taken  at  the  March  term,  1871,  appointing 
two  persons  as  partitioners  to  partition  tbe 
land  described  In  the  bill,  and  make  rettirn; 
and  that,  when  so  partitioned,  the  title  to 
the  land  so  divided  should  vest  In  the  par- 
ties respectively,  according  to  the  terms  of 
the  agreement,  to  wit,  that  tbe  part  haring 
on  it  the  buildings  should  vest  in  defendant 
as  a  homestead  under  the  homestead  laws 
of  Georgia,  for  life,  and  at  bis  death  to  go 
to  bis  children  by  his  first  wife,  and  tbe 
other  part  to  go  to  and  be  revested  in,  and 
continue  to  be  tbe  property  of,  Mrs.  Wil- 
cox, to  her  use  for  life,  free  from  the  debts, 
etc.,  of  her  present  or  future  husband,  with 
remainder  to  her  children  by  said  defendant. 
Provision  was  also  made  for  cotmsel  fees, 
to  operate  as  a  lien  in  favor  of  such  counsel 
upon  the  property  assigned  to  the  parties  re- 
spectively, etc.  Dnder  this  decree  the  peti- 
tioners made  return,  from  which  it  appeared, 
briefly  stated,  that  they  set  apart  all  of  lot 
luti,  and  40  acres  of  the  southeast  comer  of 
lot  100,  to  Thomas  li.  Wilcox,  and  tbe  bal- 
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ance  of  lot  109  to  Mrs.  Wilcox,  under  the 
agreement.     In  September,  1874,  this  return 
having  been  lost,  a  copy  was  entered  upon 
the  minutes,  and  made  the  judgment  of  the 
court     By  bill  brought  to  the  March  term, 
1875,  of  De  Kalb  superior  court,  Wilcox  and 
his  children  by  his  first  wife,  suing  by  him 
as  their  next  friend,  against  L.  J.  Winn  and 
W.  S.  Thompson,  alleged  the  decree  and  divi- 
sion  above  mentioned,  and  further:   Prior  to 
said  decree  one  Cole  sued  Thomas  L.  Wil- 
cox on  irhat  was  a  Confederate  contract,  and 
that  was  not  worth  more  than  $100,  and 
Thomas  L.  was  Informed  by  the  clerk  of 
the  court  that  Judgment  would  go  against 
him   for  not  more   than   the   true   amount 
due  in  United  States  currency;  and  Wilcox, 
being  IgnMtint,  relied  on  this,  and  did  not 
appear,  and  afterwards  learned  that  plain- 
titTa  attorneys,  themselves  Ignorant  of  the 
troth.  Cole  being  absent,  and  not  knowing 
what  was  done,  entered  judgment  for  the 
full  sum,  principal  and  Interest,  on  May  3, 
1871.    Afterwards,  dole,  not  knowing  that 
judgment  had  been  rendered  tot  this  large 
amount,  transferred  the  fl.  fa.  to  Thomp- 
son and  Whm  for  $150.     Wilcox  Is  entitled 
to  have  the  judgment  set  aside,  and  excess 
above  what  is  justly  due  written  oft;   but, 
if  be  is  estopped  by  his  laches,  the  other 
complainants,  by  their  rights,  either  under 
the  homestead  laws,  as  custnls  que  trustent 
or  otherwise  beneficiaries,  are  not  estopped 
for   any  greater  amount  than  the  amount 
Winn  and  Thompson  paid;    and,  though  the 
debt  to  Cole  is  older  than  the  homestead  laws 
of  1868,  yet  the  judgment  can  be  enforced 
against  the  homestead  rights   only  for  the 
true  amount  of  the  debt     Winn  and  Thomp- 
son are  seeking  to  enforce  the  fl.  fa.  for  the 
fuU  amount  nominally  due  against  the  prop- 
erty set  apart  undor  the  decree  to  Wilcox 
and  bis  culldren.     In   September,  1873,  one 
Knott,  by  Winn,  as  his  attorney,  obtained 
judgment  against  Wilcox,  and  fl.   fa.  from 
this  judgment  was  on  January  30,  1874,  lev- 
leu  on  lot  108.    On  ITrlday  beiore  the  sale 
day  In  April  at  which  the  property  was  ad- 
vertised, the  levying  officer  informed  Wilcox 
the  sale  would  be  postponed,  and  for  this 
reason  he  did  not  attend  the  sale.    The  prop- 
erty levied  on  was  worth  $2,000,— greatly  in 
excess  of  the  amount  of  the  fl.  fa.,— which 
was    vreil    known    to    plalntifTs    attorney. 
tiaintlff  himself  was  absent,  yet  the  whole 
lot  109  was  exposed  to  sale,  and  bid  off  by 
Thompson    and  Winn  for    $95,  which  was 
credited  on  the  fl.  fa.    Then  they  conceived 
the  idea  of  possessing  themselves  of  all  the 
complainants'  property,  and  hunted  up  Cole, 
or  corresponded  with  him,  and  bought  his  fi. 
fa.    Afterwards,  on  July  6,  1874,  they  caus- 
ed the  Knott  fl.  fa.  to  be  again  levied  on 
lot  106,  but  did  not  levy  the  Cole  fl.  fa., 
thongb  they  held  it,  intending  to  place  it  in 
the  bands  of  the  shwifF,  and  claim  the  pro- 
ceeds of  the  sale  to  be  applied  to  both  fl. 
fas.     This   was   prevented   for  a   time   by 


one  Todd,  who  was  Induced  to  advance  the 
amount  due  on  the  Knott  fl.  fa.,  and  pay  it 
off.  Subsequently,  In  furtherance  of  their 
purpose,  Winn  and  Thompson  caused  the  Cole 
fl.  fa.  to  be  levied  on  lot  106,  and  the  sale 
was  arrested  by  a  claim  filed  by  complain- 
ants, yet  pending.  Thomas  L.  Wilcox  was 
adjudicated  bankrupt,  and  discharged  from 
his  debts,  and  the  property  in  controversy 
was  duly  set  apart  to  him  in  April,  1874,  as 
a  homestead  exemption  under  the  act  of 
congress,  and  is  for  that  reason  protected 
from  said  levy.  Lot  109  was  not  fairly  or 
legally  sold,  because  complicated  with  the 
rights  of  Nancy  B.  and  her  children,  be- 
cause of  the  bankruptcy  proceedings,  the 
excessive  amount  of  the  Cole  fi.  fa.,  and  of 
the  promise  of  the  sheriff  not  to  sell,  and, 
as  against  Winn  and  Thompson,  complain- 
ants are  entitled  to  have  the  same  re- 
sold clear  of  doubt  or  incumbrances,  if  lia- 
ble at  all,  and  the  proceeds  applied  to  the 
fl.  fa.  They  prayed  that  the  sale  be  set 
aside  as  to  lot  109;  that  the  Cole  fl.  fa.  be 
decreed  to  be  valid  for  $150  only;  that  ail 
the  pn^erty  be  held  exempt  under  the  bank- 
ruptcy and  uomestead  laws  from  said  fl.  fa.; 
that,  if  this  might  not  be  done,  the  land  be 
sold  In  parcels,  so  that,  when  enough  was 
made  to  pay  the  Cole  fl.  fa.,  the  balance 
would  be  preserved  to  complainants;  that, 
if  luis  might  not  be  done,  Wilcox  be  de- 
creed entitled  to  the  old  homestead  of  60 
acres  for  himself  and  6  acres  to  each  of  his 
minor  children;  that  by  a  proper  decree  the 
same  might  be  set  aside  oat  of  the  property 
to  him  and  them;  that  defendants  might  be 
enjoined  from  prosecuting  the  claim  case; 
and  for  general  relief.  At  the  March  term, 
1891,  the  bill  was  amended,  and  apparently 
i'<ancy  E.  Wilcox  and  her  children  made  par- 
ties complainant,  and  complainants  prayed: 
If  the  court  permitted  defendants  to  retain 
all  or  any  part  of  lot  109,  a  new  division  be 
made  by  the  court,  by  Its  decree,  of  the  re- 
maining part  of  all  the  land,  between  Thom- 
as L.  Wilcox  and  Mrs.  Nancy  B.  Wilcox 
for  herself  and  in  behalf  of  her  children, 
&>.ary,  Robert  Susan,  and  Jackson,  such  as 
should  be  fair  and  just;  and  the  amount  so 
set  apart  to  her  and  her  said  children  be 
placed  beyond  the  control  of  Thomas  L.,  or 
any  of  his  creditors,  and  be  vested  in  her 
during  her  life,  for  the  use  of  herself  and 
said  children,  ftee  from  the  debts  or  con- 
trol of  any  future  husband,  and,  after  her 
deatii,  to  go  to  said  four  children;  and  such 
part  to  be  In  lieu  of  all  claims  for  dower, 
year's  support,  alimony,  or  other  claims  of 
said  Nancy  against  Thomas  L.  or  his  proi>- 
erty.  On  March  25,  1875,  Winn  and  Thomi>- 
son  answered,  in  brief:  They  knew  nothing 
about  the  consideration  of  the  Cole  debt,  or 
the  statement  made  to  Wilcox,  or  the  ac- 
tion of  Cole's  attorneys.  The  Cole  fl.  fa. 
was  transferred  to  them  for  valuable  con- 
Blderatiora,  and  with  full  knowledge  of  its  ex- 
istence and  amount  on  the  part  of    Cole 
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Tbey  do  not  believe  there  yraa  any  mJs- 
lu&e  on  the  part  of  WUcox,  but,  if  there  were, 
it  would  not  entitle  complainants  to  the  re- 
lief sought  They  are  seeking  to  enforce 
the  Cole  Judgment,  and  have  a  right  to  do 
so.  They  deny  the  statement  claimed  to 
have  been  made  by  the  sheriff  as  to  the 
Knott  fl.  fa.,  and  deny  that  the  levy  of  that 
fi.  fa.  was  excessive;  the  sheriff  liaving  in 
his  hands  older  executions,  amounting  to 
over  $1,200.  The  proceeds  of  the  sale  were 
not  credited  on  the  Knott  fl.  fa.,  but  on  the 
Cole  fl.  fa.  There  was  no  correspondence 
with  Cole,  or  Intention  to  take  unfair  ad- 
vantage of  any  of  complainants,  and  defend- 
ants are  ready  to  settle  with  complainants 
for  the  amount  which  appears  to  be  due  on 
the  Cole  fl.  fa.  That  fl.  fa.  was  levied,  but  not 
for  the  purpose  diarged,  and  was  arrested 
by  claims;  but  they  deny  the  grounds  of  the 
claims,  and  are  entitled  to  Jiave  the  fl.  fa. 
proceed  for  the  full  amount  appearing  on 
its  lace  to  be  due,  regard.ess  of  any  bank- 
ruptcy or  homestead  proceedings.  Lot  lOtt 
was  fairly  and  legally  sold,  and  bought  by 
them  in  good  ^aith,  under  Judgment  upon  a 
contract  older  than  the  homestead  or  bank- 
ruptcy laws,  or  any  pretended  trust  or  sepa- 
rate estate  of  complainants,  or  any  of  them; 
and  the  land  now  levied  on  is  subject  to  the 
execution  named.  In  view  of  the  helpless 
condition  of  the  female  and  minor  complain- 
ants, and  as  an  act  of  charity  to  them,  and 
with  a  view  to  a  full  adjustment  of  all  dtf- 
lerences,  and  to  fix  the  title  to  the  prop- 
erty, they  offer  to  surrender  the  Cole  fi.  fa. 
and  all  claims  to  the  half  of  lot  109,  pro- 
vided the  title  to  the  other  half  of  that  lot 
be  Lxed  in  them,  and  all  costs  accruing  in 
any  way  out  of  the  litigation  relevant  to  the 
property  be  paid  by  complainants;  and  they 
consent  that  a  decree  be  taken  at  the  pres- 
ent term  carrying  into  effect  this  proposition. 
As  part  of  the  record  of  the  last  above  men- 
tioned bill  and  answer,  plaintiffs  put  in  evi- 
dence two  lettera  The  first  was  dated 
March  22,  1875,  signed  by  George  Hillyer, 
addressed  to  Mrs.  Nancy  Wilcox,  and  stated: 
When  the  writer  last  saw  her,  the  idea  about 
settling  her  land  matter  was  for  Winn  and 
Thompson  to  have  the  north  half  of  lot  109, 
and  she  the  south  half  for  life,  with  re- 
mainder to  her  children;  Wilcox  to  have 
three-quarters  of  lot  106  for  life,  with  re- 
mainder to  his  children  by  his  first  wife; 
and  the  attorneys  to  have  the  other  quarter 
of  106.  Since,  the  proposition  bad  been 
changed,  so  as  to  let  her  and  children  take 
the  west  half  of  106,  with  buildings  on  it, 
remainder  to  her  children;  Wilcox  and  his 
children  by  his  first  wife  to  have  the  east 
half  of  lot  106  and  the  south  quarter  of 
109;  and  the  lawyers  the  southwest  quarter 
of  109.  This  settlement  to  l>e  final,  and  In 
fuu  of  all  her  claims  for  dower,  homestead, 
and  other  marital  rights  in  Wilcox's  land. 
In  the  letter  Mrs.  Wilcox  was  asked  to  let 
Lue  writer  know  what  she  thought  of  it,  and 


write  on  the  back  of  the  letter  whether  she 

consented  for  the  settlement  to  be  made  as 
above,  and  have  some  neighbor  witness  her 
signature,  and  send  it  to  the  writer.  The 
other  letter  was  addressed  to  Mr.  Hillyer, 
signed  by  Mrs.  Wilcox,  her  signature  being 
witnessed  by  Jolm  F.  Wallace,  dated  March 
22,  1878,  and  stated:  She  would  agree  to  the 
proposition  for  her  and  her  children  to  take 
tue  west  half  of  106,  with  the  buiioings  on  it, 
providea  it  should  be  free  from  all  debts, 
and  that  she  might  have  the  right  to  use  it 
In  any  way  beneficial  to  her  family.  This 
was  the  most  Inferior  of  the  land,  but  she 
bad  several  children;  she  would  accept  It 
on  account  of  the  buildings  on  it 

It  further  appeai-s:  By  order  of  the  court 
on  March  26, 1875,  on  appUcation  of  Mrs.  WU- 
cox for  herself  end  as  next  friend  for  the 
minor  children  of  herself  and  Thomas  Lu 
Wilcox,  naming  them,  they  were  made  par- 
ties plaintiff  in  the  bill.  During  said  March 
term  a  verdict  was  rendered  that  the  title 
of  defendants  under  the  sheriff's  sale  to  the 
north  half  of  lot  109  be  confirmed  as  against 
all  the  complainants;  that  the  sheriff  s  sale 
of  the  south  half  of  109,  and  the  purclmcie 
thereof  by  defendants,  be  declared  void,  and 
this  verdict  and  decree  to  operate  as  a  re- 
lease and  reconveyance  by  aefendants  of  all 
their  interest  in  that  half;  that  the  Cole 
Judgment  be  decreed  paid,  and  defendants 
enjoined  from  using  It  against  complainants, 
or  others  claiming  under  them,  and  its  lien 
on  any  of  lots  109  and  106  be  declared  re- 
leased and  discharged;  that  all  right  of  com- 
plainants, or  either  of  them,  in  any  way,  be 
released,  discharged,  and  set  aside  as  to  the 
north  half  of  109  in  favor  of  the  Utle  of  de- 
fendants; that  all  divisions  theretofore  made 
among  complainants  concerning  lots  109  and 
106  be  entirely  set  aside,  and  the  following 
division  made  and  decreed  in  lieu  thereof: 
Mrs.  Wilcox,  for  herself  end  as  next  friend 
of  her  minor  children,  gives  up  and  releases 
all  Interest  in  lot  109,  and  receives  in  lieu 
the  west  half  of  lot  106,  including  the  Im- 
provements thereon,  to  vest  in  her  and  her 
four  said  children,  for  their  use  during  her 
life,  and,  after  her  death,  to  go  in  remainder 
to  said  four  children,  free  from  the  debts 
and  control  of  Wilcox  or  any  future  husband 
she  may  have,  in  satisfaction  of  all  right 
or  claim  which  she  and  her  children  have  or 
might  thereafter  have  against  Wilcox  or  his 
property.  The  east  half  of  106  and  southeast 
quarter  of  109  to  vest  in  Wilcox  for  himself 
and  his  children  by  his  first  wife,  with  {raw- 
er to  sell  the  same  at  public  or  private  sale, 
and  apply  the  proceeds  in  repurchasing  oth- 
er property  under  similar  trust  or  to  the  ed- 
ucation or  other  use  of  himself  and  said  chil- 
dren, free  from  ail  claims  on  the  part  of  Mrs. 
Wilcox  and  her  four  children.  The  expenses 
of  the  litigation  and  certain  attorneys'  fees 
mentioned  to  be  made  out  of  the  southwest 
quarter  of  lot  109,  set  apart  to  pay  such  fees 
and  costs,  for  which  purpose  execution   to 
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Issue  against  said  quarter,  and,  If  anything 
remained  oat  of  tta  proceeds  after  payment 
of  costs  and  attorneys'  fees,  each  r^nalnder 
to  be  paid  over  to  Wilcox.  On  the  same  day 
—March  26,  1875— a  decree  was  rendered  In 
accordance  with  this  verdict 

Among  other  evidence  introduced  by  de- 
fendant was  the  following:  Transfer  of  the 
BCnott  fl.  fa.,  and  Judgment  to  Robert  Todd, 
August  3,  1874,  signed,  "L.  I.  Winn,  Plain- 
tiff's AttMney."  Transfer  of  the  same  by 
Todd  to  John  Neal  and  L.  J.  Winn,  Decem- 
ber 10,  1879.  Transfer  of  the  same  by  Winn 
and  Ncal  to  Clark  Wilcox,  March  1,  1S80. 
The  original  snit  by  Knott  against  Wilcox 
on  a  note  dated  March  7,  1866,  and  Judg- 
ment rotdered  thereon  by  default  for  $200 
principal  and  $84.85  interest  March  29,  1872. 
Upon  the  fl.  fa.  were  entries  of  no  property, 
November  4,  1872,  and  levy  on  lot  109  Janu- 
ary 30,  1874,  sale  by  the  sheriff  to  lAompson 
and  Winn  for  $95,  and,  after  payment  of 
costs.  $68.37,  credited  to  the  Cole  fl.  fa., 
April  7,  1874;  and  levy  on  lot  106  as  the 
property  of,  and  then  in  possession  of,  de- 
fendant January  30,  1874.  Defendant  also 
introdnced  deed  by  the  sheriff  of  De  Kalb 
county  to  Clark  Wilcox,  dated  March  2, 1880, 
reciting  levy  of  the  Knott  fl.  fa.  upon  the 
land  c<mveyed,  and'  its  pnbllc  sale  on  the 
first  Tuesday  in  March.  1880,  and  that  Wil- 
cox was  the  highest  bidder,  at  $500,  and 
conveying  lot  106.  Also  copy  of  the  record 
in  tbe  ordinary's  ofllce  of  Wilcox  county  (to 
wblch  the  Wilcoxes  had  removed  from  De 
Kalb  county)  in  tbe  matter  of  T.  L.  Wilcox. 
guardian  of  Mary,  Robert,  Susan,  and  Jack- 
son Wilcox,  his  minor  chlldrot,  containing 
letters  of  guardianship,  November  5,  1877. 
Order  of  tbe  ordinary  at  the  March  term, 
1S78,  granting  leave  to  the  guardian  to  sell 
the  Interest  of  said  minors  in  lot  106,  their 
Interest  being  tbe  west  half  of  said  lot  re- 
citing pnblication  of  notice  of  the  guardian's 
application  as  required  by  law,  and  that  no 
obJecti(Mis  had  been  flled.  Return  of  sale  of 
tbe  lot  March  5,  1878,  for  $500  cash;  the  re- 
turn being  made  December,  1878,  under  oath 
of  tbe  guardian.  Annual  return  of  the  guar^ 
dian,  March,  1880,  charging  himself  with  the 
amount  received  frcHn  the  sale  of  the  west 
half  of  lot  106  to  D.  F.  McGrimmon,  $600; 
and  credits  to  the  guardian,  commenciug  in 
March,  1878^  annually,  to  July,  1883,  of  $100 
per  year,  for  the  support  etc.,  of  the  minors; 
and  accounting  tor  the  interest  annually  ac- 
cruing upon  the  proceeds  of  the  sale.  At 
tbe  April  term,  1890,  this  return  was  allow- 
«d,  approved,  and  ratified,  with  the  vouchers 
accompanying  the  same,  by  the  ordinary. 
Diacbarge  of  the  guardian  at  the  July  term, 
1890,  of  tbe  court  of  Mdlnary,  it  being  stated 
In  tbe  order  of  discharge  that  $500,  tbe  es- 
tate of  tbe  wards,  had  been  expended,  under 
tbe  approval  and  order  of  the  court,  In  the 
support,  etc.,  of  the  minors;  that  there  was 
then  nothing  in  the  guardian's  bands  as 
such,  and  no  necessity  for  oontinuing  the 


guardianship.  Defendant  also  Introduced 
deed  from  Thomas  L.  Wilcox,  guardian  of 
Mary,  Robert  Susan,  and  Jackson  Wilcox, 
to  McGrimmon,  made  April  2,  1878,  contain- 
ing the  usual  recitals,  and  conveying,  in  con- 
sideration of  $200  "In  hand  paid,"  the  west- 
em  half  of  lot  106,  described  as  being  the 
same  property  decreed  to  said  children  aft- 
er the  termination  of  the  life  estate  of  the 
wife  of  said  Wilcox,  as  appeared  by  decree 
of  De  Kalb  superior  court,  March  term, 
1876,  in  the  bill  flled  by  WUcox  for  himself 
et  al.  against  Winn  et  al.  Also  deed  from 
Thomas  L.  Wilcox,  Nancy  B.  Wilcox,  and 
McGrimmon  to  Olark  Wilcox,  dated  April  8, 
1878,  reciting  a  consideration  of  $500,  and 
conveying  the  west  half  of  lot  106,  east  half 
of  lot  106,  and  southeast  quarter  of  lot  109; 
said  Nancy  E.  conveying  hw  life  int««Bt  In 
tbe  west  half  of  106,  McGrimmon  conveying 
the  Interest  in  remainder  which  her  minor 
children  had  under  the  decree,  and  Wllcoz, 
by  authority  of  the  decree,  conveying  the 
east  half  of  106  and  southeast  quarter  of  109; 
the  decree  being  made  part  of  the  deed,  and 
the  conveyance  l>eing  Intended  to  opMtite 
as  a  sepal^te  conveyance  by  each  of  the  par- 
ties of  all  right  title,  and  Interest  to  any  or 
all  of  the  property.  Also  deed  from  Clark 
Wilcox  to  defendant  Wallace,  dated  No- 
vember 20,  1889,  in  consideration  of  $2,600, 
to  the  entire  lot  106,  being  a  warranty  deed 
in  tbe  usual  form.  Tbe  deeds  from  the  sher- 
iff to  Clark  Wilcox,  from  T.  L.  Wllcoz, 
guardian,  to  McOrlmmon,  and  from  Wilcox, 
his  wife,  and  McGrimmon  to  Clark  Wllcoz, 
were  of  record  when  the  deed  was  made  by 
Clark  Wilcox  to  defendant 

The  motion  for  new  trial  contained  tbe 
general  grounds  that  the  verdict  was  con- 
traiy  to  law,  evidence,  etc.  Also;  Because 
the  court  admitted  the  record  of  the  suit 
verdict,  and  decree  of  Wilcox  and  his  minor 
children  against  Winn  and  Thompson,  over 
the  objection  of  defendant  that  it  was  a  de- 
cree taken  at  the  first  term  of  the  court 
without  the  consent  of  the  parties,  and  with- 
out service  having  been  perfected  on  all  the 
parties  thereto,  and  because  it  appeared  up- 
on the  face  of  the  record  that  Mary,  Robert, 
Susan,  and  Jackson  Wilcox  were  made  par- 
ties plaintiff  in  the  case  on  the  application 
of  Mrs.  Wilcox,  wife  of  said  Thomas  L.,  and 
without  service  up<m  them.  Because  the 
court  admitted  as  part  of  such  record  the 
two  letters  mentioned,  over  objection  of  de- 
fendant that  there  was  nothing  in  said  rec- 
ord sbowing  these  letters  to  have  had  any- 
thing to  do  with  the  case,  that  there  was 
no  evidence  showing  that  snch  letters  had 
aver  been  written,  and  that  tbe  facts  therein 
recited  were  Irrdevant  Because  the  court 
over  objection  of  defendant  that  tbe  evidence 
was  irrelevant  allowed  plaintiffs  to  prove 
tbe  value  of  the  land  in  dispute  In  the  year 
1880.  Because  the  court  allowed  plaintiffs 
to  prove  by  Clark  Wilcox  what  be  did  with 
the  $2,600  be  got  from  defendant  tor  tbe 
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land  sold  him  In  1889,  and  that  he  paid  a 
portion  of  this  money  to  bis  brother  Thomas 
li.  Wilcox;  the  objection  of  defendant  being 
that  it  was  irrelevant,  and  coald  not  affect 
his  title,  without  notice  thereof  to  him.  Be- 
cause the  court,  over  defendant's  objection 
that  the  evidence  was  irrelevant,  allowed 
plaintiff  to  prove  the  condition  of  the  mind 
of  Mrs.  Nancy  E.  Wilcox  from  1877  to  1889. 
Because  the  court  allowed  plaintiffs  to  intro- 
duce the  following  answer  of  one  Clark  to 
interrogatories:  He  knew  Mrs.  Nancy  E. 
Wilcox  in  her  lifetlma  Knew  her  since  1877, 
and  considered  her  insane  since  that  time. 
Saw  her  constantly  until  1882.  Then  he 
moved  away  and  saw  her  but  very  few 
times.  The  objection  of  defendant  to  this 
evidence  was  that  it  was  the  opinion  of  the 
witness  without  stating  the  facts  upon  which 
that  opinion  was  founded.  It  appears  from 
the  record  that  no  facts  were  stated  by  this 
witness  touching  bis  knowledge  of  the  men- 
tal condition  of  Mrs.  Wilcox,  other  than  as 
appears  from  his  answer  Just  above  givMi. 
Because  the  court  allowed  plaintiffs  to  intro- 
duce the  tax  returns  of  Clark  Wilcox  and 
Thomas  L.  Wilcox  from  1875  to  1881,  show- 
ing the  assessed  value  of  the  land  in  dispute 
by  them;  defendant's  objection  being  that 
these  valuations  were  irrelevant.  Because 
the  court  erred  in  charging:  "In  these  suits 
the  plaintiffs  must  recover  by  rules  of  law, 
upon  the  strength  of  thetar  own  title,  and 
not  upon  the  weakness  of  their  adversaries' 
titla  Hence,  to  enable  these  plaintiffs  to  re- 
cover, they  must  show  a  superior  title  in 
this  case  to  the  one  that  Is  shown  by  the  de- 
fendant Their  title  must  be  stronger  and 
better  than  his.  I  charge  you  that  you  shall 
begin  your  investigation  as  to  the  title  to 
this  land  on  the  part  of  the  plaintiffs  to  the 
rights  on  the  part  of  the  plaintiffs  under  the 
decree  rendered  in  1875  upon  a  litigation 
between  Thomas  L.  Wilcox  and  his  wife  and 
children  and  other  children  on  the  one  part 
and  Locklln  J.  Winn  and  WlUiam  S.  Thomp- 
son of  the  other  part  Whatever  rights  are 
still  in  these  plaintiffs  by  that  decree,  is  so 
much  in  their  behalf,  and  you  arjs  to  take 
that  as  established.  For  instance.  If  there 
is  a  decree  which  arises  out  of  complications 
and  litigations  concerning  this  land  that  had 
taken  place  heretofore,'  and  in  the  decree  it 
is  contained  that  Mrs.  Nancy  Wilcox  and  her 
children  by  Thomas  L.  Wilcox  shall  have 
the  west  half  of  106  as  the  finality  of  every- 
thing that  had  transpired  l>efore,  why  that 
would  place,  so  far  as  that  decree  goes,  the 
title  in  them.  Now,  beginning  there,  they 
must  show  that  they  had  possession  under 
that  decree  of  this  lot  of  land,— this  lady,  the 
mother  of  these  children,  and  the  children 
with  her.  It  appears,  and  is  a  conceded  fact, 
and  which  I  may  state  to  you,  that  accord- 
ing to  that  decree  the  mother,  Mrs.  Nancy 
Wilcox,  had  a  life  interest  in  this  west  half 
of  106,  with  remainder  over  these  children; 
and  that  Mrs.  Nancy  WUcis  is  dead,  which, 


of  course,  throws  the  remainder  Interest,  the 
title  in  remainder,  upon  these  children;  and, 
if  their  rights  had  not  been— if  there  was 
nothing  to  legally  Interfere  with  their  rights 
under  it  they  would,  of  course,  have  the 
right  to  have  it  adjudged  that  they  are  the 
owners  of  this  lot  of  land,  the  west  half  of 
106;  that  is  to  say,  that  they  have  got  a 
paper  title  to  it  That  decree  has  the  ef- 
fect of  a  deed  of  putting  the  title  in  them 
to  that  lot  Well,  but  this  is  not  sufficient 
for  them  to  recover  upon.  They  must  show 
more  than  that  in  order  to  make  out  in  law 
what  we  call  a  prima  facie  case,  and  to 
pnt  it  upon  the  defendant  to  show  that  he 
holds  a  better  title  than  that  which  the  plain- 
tiff has  shown.  Well,  it  is  a  rale  of  law 
that  if  one  has  a  deed  to  land,  and  is  in  pos- 
session under  that  deed,  that  he  would  have 
a  right  to  recover  In  ejectment  as  against 
%  person  who  has  no  better  right  A  deed 
to  land,— and  in  this  case  a  decree  to  land.— 
defining  the  boundaries  of  the  land,  and  a 
possession  under  it  givJS  a  party  a  prima 
facie  right  to  recover.  The  deed— or,  in  tliis 
case,  the  decree— deiElnes  the  boundary,  and 
the  possession  of  any  portion  of  the  land 
where  there  is  a  deed  to  it  defining  the 
boundary  extends  to  the  boundaries.  So  if 
you  shall  believe  from  the  evidence  tliat 
these  parties  show  this,- that  they  have  this 
right  under  this  decree,  and  that  their  moth- 
er has  been  in  possession  of  that  land  upon 
that— then  they  would  have  the  right  to  re- 
cover, if  nothing  better  was  shown.  And 
in  regard  to  possession,  as  it  affects  this 
phase  of  the  case,  and  as  it  may  affect  oth- 
ers about  which  I  may  charge  you,  they  are 
entitled  to  avail  themselves  of  the  posses- 
sions of  Thomas  L.  Wilcox,  if  you  believe 
from  the  evidence  that  Thomas  L.  Wilcox 
was  in  possession  of  this  land,  that  it  was 
a  part  of  the  land  that  originally  came  to 
him  in  his  name  as  trustee  for  his  wife,  and 
that  in  this  settlement  he  yielded  up  his 
claim  to  this  portion  of  land,  having  been 
once  in  possession  of  It  So,  where  it  has 
been  a  possession  which  will  create  a  pre- 
scription or  statutory  right  or  the  mere  pos- 
session which  will  give  one  a  status  in  court 
to  recoT«  against  a  wrongdoer,  they  are 
entitled  to  have  counted  in  th^  behalf  the 
possession  of  Thomas  L.  Wilcox,  and  also 
the  possession,  as  I  said,  in  themselves. ' 
Because  the  court,  in  the  iwrtlon  of  tbi 
charge  set  forth  in  the  last  paragraph  above^ 
charged  that  the  plaintiffs  could  recover  up- 
on the  weakness  of  the  defendant's  title, 
and  not  upon  the  strength  of  their  own; 
and  that  plaintiffs  might  recover  under  the 
decree  of  1875,  and  a  possession  thereunder, 
provided  no  better  title  was  shown  by  the 
defendant;  and  a  possession  which  would 
create  a  prescriptive  right  in  plaintiffs 
-would  authorize  the  recovery  against  a 
wrongdoer.  Because  the  court  erred  in  chai> 
ging:  "So,  if  you  believe  that  under  this 
decree  these  parties  were  in  possession  nn- 
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der  It,  or  Thomas  L.  WUcoz  had  been  in 
poBseasion,    under   whom   they   claim,   and 
whose  wife  and  children  they  were,   that 
would  ^ye  them  the  right  to  recover,  unless 
there  was  some  better  right  shown  on  the 
part  of  the  defendant     The  plaintiffs  con- 
tend that  they  had  the  title;   that  they  had 
the  poeseesion  for  as  much  as  four  years,— 
a  bona  fide  possession  for  value,  adverse 
possession  of  four  years  against  this  fl.  fa. 
I  charge  yon,  then,  if  the  decree  passes  to 
these  persons  the  title  to  this  land,  then 
that  they  stand  in  the  relation  of  purchas- 
ers.    The  law  in  regard  to  this  is  a  statute 
of  limitations  as  against  Judgments  to  pro- 
tect bona  flde  purchasers,  who,  if  they  are 
in  for  as  much  as  four  years,  and  are  bona 
fide    for   value,    why    they    are    protected 
against  the  lien  of  the  judgment     The  lien 
of  the  judgment  is  destroyed  thereby.    The 
defendant   says,  in   regard   to    that   point, 
the  lien  of  the  judgment— that  there  was  a 
levy   pending  when  they  took  this  posses- 
sion, and  that,  therefore,  that  is  inoperative; 
that  four  years  passes,  because  there  was 
tliat  levy.     I  charge  you,  upon  the  authori- 
ty of  our  supreme  court,  that  if  a  person 
makes  a  levy  upon  land,— plaintiff  in  exe- 
cution makes  a  levy  upon  land,— and  delays 
to  enforce  that  levy  for  as  much  as  four 
years,  against  one  who  during  that  time  Is 
In  possession,  the  parties  are  entitled  to  the 
same  right  as  though  there  had  not  been 
any    levy."     Because    the    court    erred    in 
eliarging:     "Then  the  plaintiffs  claim  again 
that  In  respect  to  this  deed  which  Mr.  Clark 
Wilcox  has  under  a  guardian's  sale,  that 
that   cannot  avail  the  defendant,  because, 
according  to  the  evidence,  as  they  claim,  vir- 
tnall7  Ifr.  Thomas  U  Wilcox  was  a  pur- 
chaser at  his  own  guardian's  sale.     They 
claim  that,  according  to  the  testimony  of 
Mr.  McCrlmmon,  that  he,  McCrimmon,  acted 
B»  the  agent  of  the  guardian,  Mr.  Thomas  L. 
Wilcox,  and  that  he  made  a  deed  to  Clark 
IVilcox  at  the  request  of  Mr.  Thomas   L. 
WUcoz,  and  that  there  was  no  money  paid 
by     him.    That    would    not    be    opwatlve 
against  Mr.  Wallace,  the  purchaser,  unless 
be  had  knowledge  of  that  or  notice  of  that 
wblcb  under  the  law  will  charge  one  with 
knowledge;   and  they  claim  that  the  orders 
and   the  deeds  and  the  papers   connected 
wltli  it  are  snflacient  to  put  Mr.  Wallace  up- 
on   notice,   which   would   be  equivalent  to 
knowledge  that  that  was  the  case,  and  there- 
fore be  cannot  rely  upon  that  deed  from 
McCrlmmon,  as  the  original  purchaser  at 
the   guardian's  sale,  to  Mr.  Clark  Wilcox, 
and   the  deed  of  Mr.  aark  Wilcox  to  Mr. 
Wallace.    Then  I  charge  you  that,  if  you 
■haJl  believe  from  what  you  find  in  these 
deeds,  and  applying  thereto  the  verbal  evi- 
dence that  is  before  you,  that  there  is  any- 
thing in  it  to  put  Mr.  Wallace  upon  inquiry, 
that   then  he  would  be  charged  with  no- 
tice."    Alleged  to  be  error  in  that  it  failed 
to  define  the  extent  of  the  notice  or  kno^vl- 


edge  upon  the  part  of  the  defendant  of  the 
irregularities  in  the  sale  which  would  be 
operative  against  him  as  a  purchaser,  and 
because  there  was  no  evidence  in  the  case 
which  would  authorize  it  Because  the 
court  erred  hn  charging:  "And  in  respect 
to  everything— in  respect  to  all  this,  every 
phase  of  this  case,  so  far  as  it  is  necessary 
to  bring  home  to  Mr.  Wallace— Mr.  Wallace 
must  have  notice  in  order  to  affect  him  In 
regard  to  these  deeds.  To  this  branch  of 
the  case,  and  to  every  other  branch  of  the 
case,  it  may  be  material.  In  order  for  yon  to 
come  to  a  verdict  that  I  charge  you  that 
he  Is  charged  with  the  recitations  in  the 
deeds,  and  in  the  whole  scope  of  the  deed; 
and  the  decrees  and  everything  of  a  paper 
kind  which  applies  to  the  case  that  Is  suffl- 
deot  to  put  Mr.  Wallace  uptm  notice,  to  put 
him  upon  Inquiry,  and  in  that  way,  if  ttiat 
is  the  case,  then  he  would  not  be  a  bona  flde 
purchaser  without  notice;  but,  if  thwe  Is 
nothing  there  to  charge  him  with  notice  or 
knowledge  so  far  as  that  is  concerned,  he 
would  be  protected  in  his  purchase  to  the 
extent  that  it  does  not  give  the  plaintiffs  an 
exclusively  legal  right  against  him,  and  I 
charge  you  in  regard  to  that  if  you  brieve 
tluit  this  possession  under  this  decree  exists, 
why  that  would  rise  above  all  the  notice  to 
Mr.  Wallace,  and  would  be  effectual  in  favor 
of  these  plaintiffs,  whether  Mr.  Wallace  had 
notice  or  not  Another  point  in  regard  to 
notice  that  is  claimed,— and  so  I  charge  you, 
-that  if  there  is  any  connection  with  these 
deeds  from  the  guardian  under  which  It  ap- 
pears, and  yon  are  satisfied  tbat  there  was 
gross  inadequacy  of  price,  that  would  be 
another  circumstance  for  you  to  consider  as 
to  whether  you  would  bring  home  notice  to 
Mr.  Wallace,  so  as  to  put  him  upon  inquiry; 
and  if  you  find  that  then  he  would  not  be  a 
bona  fide  purchaser, — an  innocent  purchaser, 
—if  yon  find  it  is  not  sufficient  to  bring  It 
home,  then  he  would  be  a  bona  flde  purchaser 
without  notice,  and,  so  far  as  this  guardian's 
deed  is  concerned,  the  title  that  came  to  him 
under  it  doesn't  charge  him  with  notice,  and 
the  title  was  in  Mr.  Clark  Wilcox,  then  he  would 
be  entitled  to  have  you  determine  in  his  favor 
upon  that  point"  Because  the  entire  charge 
upon  the  relation  of  defendant,  as  a  bona 
flde  purchaser  of  the  land,  to  the  case,  and 
the  notice  or  knowledge  of  irregularities  in 
the  guardian's  sale,  and  the  deeds  made 
affecting  him  as  a  bona  flde  purchaser,  was 
confused,  and  calculated  to,  and  did,  misdi- 
rect the  Jury  in  the  consideration  of  that 
issue.  Error  in  charging:  "The  right  of 
action  did  not  accrue  to  these  minors,  and 
they  have  got  no  right  until  they  become 
of  age  and  their  mother  dies.  On  the  death 
of  their  mother,  the  title  was  cast  on  them, 
because  the  life  estate,  by  that  decree.  Is 
in  her.  There  is  no  limitation  running 
against  either  of  them,  if  you  believe  from 
the  evidence  that  the  mother  did  not  die 
until  18S9,  because  that  Is  only  four  years 
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«go;  and,  In  order  to  have  limitation  run 
against  one  as  to  title  to  land,  it  must  be 
at  least  seTen  years,  and  doesn't  run  against 
minors  until  tbey  become  ot  age,  and  does- 
n't ran  against  a  minor  when  they  become 
of  age  until  seven  yeans  after.  So,  if  you 
believe  tbat  the  ages  of  these  children,  why 
then  there  would  be  no  bar  as  to  time  upon 
their  right  of  recovery.  It  is  claimed  by  the 
defendant  that  Mr.  Thomas  L.  Wilcox,  the 
guardian  of  these  children,  got  an  order  to 
flell,  and  sold  legally,  and  tbat  it  passed  the 
title  out  of  these  children.  I  thinlc  I  char- 
ged you  tbat  the  plalnticrs  claim  here  tbat 
Mr.  Wilcox  was  the  purchaser  at  his  own 
sale;  and  if  you  believe  tbat  he  was  the 
purchaser  at  bis  own  sale,  why  that  sale 
would  be  void,— that  Is  to  say,  accept  as  to 
somebody  who  purchases  from  him,  or  from 
the  person  in  whom  the  title  was,  wbo  had 
no  notice,— and  therefore  you  are  to  look  to 
these  papers,  under  the  rules  of  law  I  give 
you  in  charge,  to  see  whether  It  is  sufficient 
to  put  faim  upon  notice."  Error  in  char- 
ging: "There  Is  another  point  that  is  made 
by  the  plalntifts  here.  They  say  that  the 
evidence— it  Is  deduclble  from  the  evidence, 
inferable  from  the  evidence— that  this  exe- 
cution that  sold  this  land,  and  under  which 
Mr.  Wallace  became  tlie  purchaser,  was 
really  the  property  of  the  defendant  in  exe- 
cution, Thomas  L.  Wilcox.  Now,  if  you  be- 
lieve that  there  is  sufficient  evidence  to  en- 
Able  yon  to  believe  that,  why,  then  they 
could  not  sell  that  to  any  one  purchasing 
without  tbat  Imowledge,  so  far  as  that  is 
concerned;  but  in  respect  to  that  matter, 
why  it's  just  like  tbe  matter  of  notice,  as  I 
charged  you  In  the  other  case.  If  you  do 
not  think  there  is  aufflcient  in  tbe  case  to 
eliarge  Mr.  Wallace  with  notice  of  that 
why,  so  far  as  tbat  is  concerned,  he  would 
get  a  title."  Alleged  to  be  error,  in  that 
there  was  no  evidence  to  authorisse  it 
'  The  grounds  of  the  motion  were  verified 
with  the  qualifications  that  exceptions  to 
tbe  cliarge  sbould  be  considered  in  connec- 
tion with  the  whole  charge;  that  consent 
to  tbe  decree  was  based  upon  the  answer 
of  defendants;  and  that  the  letters  wero  ad- 
mitted because  considered  exhibits  to  tbe 
record,  on  which  appeared  the  decree  claim- 
ed to  be  a  consent  decree. 

Candler  &  Thomson  and  John  L.  Hopkins 
■&  Sons,  for  platntifT  in  error.  Geo.  Hillyer, 
John  S.  Candler,  and  D.  C.  McClennan,  for 
defendants  in  error. 

PER  CURIAM.    Judgment  reversed. 


ROBINSON  et  aL  v.  BTBVENS. 

(Supreme  Court  of  Oeorgia.     Jan.  27,  1894.) 

Fbauddlent  Cosvbtakoi  —  Hdsbamd  and  Win 

— C011CEAI.11SNT  OF  Loan — Iin>BOP£R  Bsmabks 

or  Attobnei— Cure  bt  Instkuctioxs. 

1.  There  was  no  error  in  refusing  to  give 

fa  charge  to  the  jury  propositions  of  law  which. 


though  correct  In  the  abstract,  were  not  applica- 
ble to  the  case  nor  authorized  by  the  evidence. 

2.  No  inquiry  being  made  of  her,  it  was 
no  fraud  by  a  wife,  who  had  loaned  money  to 
her  husband  for  use  in  bis  business,  not  to  dis- 
close to  the  public,  or  to  persons  who  subse- 
quently credited  him  on  the  fialth  of  the  money, 
the  fact  tbat  she  had  made  the  loan,  or  that 
she  was  his  creditor  by  reason  thereof. 

3.  Tne  trial  court  having  required  counsel 
for  tbe  defendant  in  error  to  desist  from  his  im- 
proper remarks  to  the  }ury,  when  they  were 
objected  to,  and  having  characterized  the  same 
88  improper,  and  instructed  the  jury  to  disre- 
gard them,  and  not  having  l>een  requested  to  de- 
clare a  mistrial  on  account  of  their  prejudicial 
effect,  they  were  not  cause  for  setting  aside  tbe 
verdict,  especially  as  the  verdict  was  strongly 
supported  by  the  evidence. 

4.  It  was  not  error  to  exclude  declarations 
of  the  defendant's  husband  and  father,  not 
made  in  her  presence,  tending  to  show  that  the 
money  in  question  was  given  to  the  husband, 
and  not  to  her.  As  to  her,  these  declarations 
were  mere  hearsay. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Hall  county; 
C.  J.  Wellborn,  Judge. 

Action  by  A.  M.  Robinson  St  (3o.  against 
Lucy  J.  Stevens.  Judgment  for  defendant 
and  plaintiffs  bring  error.     Affirmed. 

S.  0.  Dunlap,  W.  L.  Telford,  and  T.  B. 
Estes,  for  plaintiffs  in  error.  M.  L.  Smith 
and  H.  H.  Dean,  for  defendant  in  error. 

SIMMONS,  J.  On  January  22,  1890,  a  biU 
of  sale  expressing  a  consIdcratlcHi  of  |3,- 
(X}0  was  made  to  Mrs.  Stevens  by  her  bus- 
band,  who  was  then  insolvent  covering  bis 
stock  of  merchandise.  Subsequently  an 
equitable  petition  was  brought  against  Mrs. 
Stevens  and  her  husband  and  against  C.  A. 
Davis,  her  father,  by  Robinson  &  Co.,  for 
tbe  purpose  of  setting  aside  the  blU  of  sale, 
and  to  recover  judgment  against  the  de- 
fendants for  the  amount  of  a  bill  of  goods 
sold  by  the  plaintiffs  to  Stevens  in  June, 
ISSO,  the  account  for  which  fell  due  Janu- 
ary 1,  1890.  The  plaintiffs  claimed,  among 
other  things,  tbat  the  goods  were  sold  by 
them  to  Stevens  on  credit  based  upon  the 
sum  of  $5,0(X)  turned  over  to  him  by  Davis 
in  February,  1889,  with  which  sum  he  went 
Into  the  mercantile  business;  and  tbat  tbe 
bill  of  sale  to  his  wife  was  fraudulent  and 
void  as  against  bis  creditors.  Tbe  suit  was 
afterwards  withdrawn  as  to  Davis,  and, 
Stevens  having  confessed  judgment  for  tbe 
amount  claimed,  the  case  proceeded  against 
Mrs.  Stevens  alone.  Upon  tbe  second  trial 
of  tbe  cose  a  verdict  was  rendered  in  her 
favor,  and  the  plaintiffs  made  a  motion  for 
a  new  trial,  which  was  overruled,  and  they 
excepted.  It  appeared  from  the  evidence 
at  the  trial  that  tbe  consideration  of  the 
bill  of  sale  was  a  debt  of  $3,000  to  Mrs. 
Stevens  from  her  husband;  tbat  $5,000,  which 
had  been  given  her  by  her  father,  was  loan- 
ed by  her  to  her  husband  to  go  into  busi- 
ness with,  upon  tbe  agreement  that  be  was 
to  repay  her  at  such  times  and  In  such 
sums  OS  she  might  demand;  that  be  return- 
ed $2,000,  and  used  the  remainder  in   bis 
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bnslneoa,  and  she  took  the  bill  of  sale  In 
payment  of  this  balance,  subject  to  a  mort- 
gage of  the  same  date  to  Klser  &  Oo.  8be 
teatifled  that  this  was  done  in  perfect  good 
(aith,  without  any  secret  reservation  there- 
in to  her  husband,  and  without  any  inten- 
tion to  hinder,  delay,  or  defraud  creditors. 

1.  The  requests  to  charge  set  out  in  the 
third  and  fourth  grounds  of  the  motion  for 
a  new  trial  were  not  in'  writing,  and,  even 
If  they  had  been,  the  refusal  of  the  court 
to  charge  as  requested  would  not  be  cause 
for  a  new  trial,  there  being  no  evidence 
which  would  warrant  the  Jury  in  finding 
th»t  the  bill  of  sale  was  without  a  valuable 
consideration,  or  that  it  was  made  or  taken 
for  the  purpose  of  hindering,  delaying,  or 
defrauding  creditor*. 

2.  The  court  did  not  err  In  declining  the 
request  to  charge  set  out  in  tJie  fifth  ground 
of  the  motloa  for  a  new  trial,  nor  in  char- 
ging the  jury  as  complained  of  to  the  sli^ 
ground.  One  who  lends  money  to  another 
la  under  no  duty,  where  no  inquiry  is  made 
of  him  on  the  subject,  to  disclose  to  the 
pobllc,  or  to  persons  who  subsequently  cred- 
it the  debtor  on  the  faith  of  the  money, 
the  fact  th»t  he  has  made  the  loan,  or  that 
the  borrower  is  Indebted  to  him  on  account 
of  it;  and  a  wife  who  lends  money  to  her 
husband  does  not  stand  upon  a  different 
footing  In  this  respect  from  any  other  per- 
son who  lends  money  to  another.  There  is 
no  evidence  in  this  case  that,  prior  to  the 
creation  of  the  debt  sued  upon,  any  ln> 
qniry  was  made  of  the  wife  in  regard  to  the 
money  in  question,  or  the  husband's  indebt* 
edness  to  her,  or  that  she  said  or  did  any- 
thing to  mislead  the  pbtlntlfrs  or  anybody 
«lse  in  regard  to  it  Indeed,  It  appears  that 
she  bad  no  communication  of  any  kind  with 
the  plaintlfts  or  any  of  their  salesmen  prior 
to  that  time.  The  cases  of  Oorman  v.  Wood, 
68  Ga.  527;  Brown  y.  West,  70  Oa.  201; 
and  Kennedy  v.  Lee,  73  6a.  89,— relied  up- 
on by  eotmsel  in  support  of  these  grounds 
of  the  motion  for  new  trial,  are  not  In  point 
The  case  of  a  person  who  allows  another 
to  deal  with  specific  property  as  his  own, 
and  obtain  credit  from  third  persons  on  the 
faith  of  it,  and  who  t&en  claims  that  prop- 
erty as  against  such  creditors,  upon  the 
ground  that  it  is  hie,  and  not  the  property 
of  the  debtor,  Is  altogether  different  from 
tbe  case  of  one  who  lends  money  or  sells 
property  to  another,  and  does  not  claim  the 
partlcolar  money  or  property,  but  simply 
stands  on  his  rights  as  a  creditor. 

3.  Another  grotmd  of  the  motion  for  a 
new  trial  was  that  counsel  for  the  defend- 
aiKt,  in  his  argument  to  the  Jury,  stated 
that  tbe  Judge  had  set  aside  tbe  verdict  ren- 
dered against  Mrs.  Stevens  on  a  former  trial, 
and  this  showed  what  be  thought  of  the 
case.  The  court  did  not  err  in  declining  to 
^rant  a  new  trial  on  this  ground.  It  ap- 
pears that  when  counsel  for  the  plaintiffs 
objected  to  tbe  remark  the  court  stopped 
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eotmsel  who  bad  made  the  same,  and  stat- 
ed to  the  Jury  that  It  was  Improper,  and 
instructed  them  to  disregard  It  If  counsel 
who  objected  to  the  remark  considered  it 
so  far  prejudicial  that  its  effect  upon  the 
Jury  could  not  be  counteracted,  tbe  proper 
coarse  was  to  move  that  the  case  be  with- 
drawn from  the  Jury,  and  a  mistrial  be  de- 
clared; and,  if  tbe  court  refused  to  grant 
this  request,  the  refusal  would  be  subject- 
matter  for  review  by  this  court.  8ee  Rail- 
road Go.  V.  Johnson,  00  Oa.  C01(6),  B0i3,  16 
S.  B.  40.  No  such  motion  was  made  in 
this  case. 

4.  Other  grounds  of  the  motion  for  a  new 
trial  are  to  the  effect  thait  the  court  erred  In 
refusmg  to  admit  in  evidMice  testimony  as 
to  declaratlone  of  Stevens  and  Davis  to  one 
of  the  plaintiffs,  tending  to  show  that  the 
money  in  question  was  a  gifit  by  Davis  to 
Stevens  himself,  and  not  to  Mrs.  Stevens. 
The  court  did  not  err  in  excluding  this  tes- 
timony. When  this  trial  took  place,  Davis 
and  Stavtns  were  not  parties  to  the  case; 
and  as  to  Mrs.  Stevens  the  declarattons  were 
merely  hearsay,  not  having  been  made  in 
her  presence,  nor,  so  far  as  appears,  by 
her  authority. 

6.  The  verdict  is  strongly  supported  by 
the  evidence,  and  the  court  below  did  not 
err  in  refusing  a  new  triaL  Judgment  af- 
firmed. 


PUSSELL  V.  STATE. 
(Supreme  Court  of  Georgia.     Oct  24,  1803.) 

CbIKIBAL.  PbOSBOOTIOM  —  iMPBACBmNT  OF  WIT- 
NESS— Delat  in  Pkoseodtion— Explakation— 

CosrHADICTORT   STATEMENTS — INSTRUCTIONS. 

1.  It  appearing  that  the  defense  sought  to 
draw  from  the  fact  that  the  jirosecutor  had  de> 
laycd  the  prosecution  for  several  months  an  in> 
ference  unfavorable  to  him  as  a  witnesa,  thers 
was  no  error  in  allowing  him  to  testify  that  the 
prosecution  had  been  thus  delayed  as  the  result 
of  a  consultation  iMtween  himself  and  the  so- 
licitor general  and  another  person. 

2.  There  was  no  error  in  allowing  a  wit*, 
ness  to  testify  to  a  confession  whicli  lie  swears 
was  made  by  the  accused  to  a  third  person  in 
the  dark,  although  the  witness  stated  he  did 
not  see  the  accused,  but  only  knew  him  by  his 
voice.  The  testimony  is  admissible,  its  proba- 
tire  value  being  a  question  for  the  jury. 

8.  A  witness  impeached  by  proof  of  con* 
tradictory  statements  cannot  be  sustained  by 
proof  of  his  own  declarations,  consistent  with 
nis  evidence  at  the  trial,  made  at  other  times 
and  places,  whether  prior  or  subsequent  to  the 
time  of  making  the  contradictory  statements 
imputed  to  him. 

4.  Where  evidence  for  the  accused  tends 
to  Impeach  more  than  one  of  the  state's  wit- 
nesses, the  charge  of  the  coart  on  the  subject 
of  impeachment  should  not  be  restricted  to  one 
witness  only,  but  should  be  broad  enough  to 
embrace  all  to  which  the  evidence  applies. 

5.  Except  as  to  points  hereiu  specifically 
ruled,  there  was  no  error. 

(Syllabus  by  the  Court) 

EiTor  from  superior  court,  Irwin  county; 
J.  L.  Sweat,  Judge. 

Dan  Fussell  was  convicted  of  arson,  and 
brings  error.    Reversed. 
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The  following  Is  the  official  repwt: 

Dan  Fussell  was  convicted  of  arson,  and 
bis  motion  for  a  new  trial  was  overi-uled.  The 
state  proved  by  Lewis  Mobley  that  the  store- 
bouse  of  Mobley  &  Mltcbell  was  burned,  and 
that  be  saw  defendant  strike  a  match  and  set 
the  bouse  on  fire.  There  was  other  testi- 
mony to  the  effect  that  the  defendant  volun- 
tarily admitted  that  he  had  done  the  burning. 
It  also  appeared  that  wben  he  was  prose- 
cuted for  this  offense  he  left  the  place,  and 
was  brought  back  from  another  coua^.  The 
defense  introduced  testimony  to  impeach 
Lewis  Mobley,  by  proof  of  contradictory 
statements,  which  was  met  by  testimony  tend- 
ing to  support  his  credibility. 

The  first  special  ground  for  new  trial  is 
that  the  court,  over  objection,  allowed  Lewis 
Mobley  to  testify  that  he  consulted  T.  D.  Wil- 
cox and  the  solicitor  general  about  the  case 
after  the  burning,  and,  as  a  result  of  the  con- 
versation, delayed  the  prosecution  of  the  de- 
fendant; the  objection  being  that  this  was  uv 
relevant  and  Illegal.  It  appeared  that  the 
burning  took  place  in  December,  1889,  and 
that  the  indictment  was  found  at  the  next 
April  term  of  the  superior  court.  It  seems 
from  the  testimony  of  Mobley,  on  cross-ex- 
amination, that  he  was  asked  questions  con- 
cerning his  waiting  from  December  to  April 
to  prosecute  the  defendant,  etc. 

Over  objection,  the  court  allowed  Alex  Mob- 
ley to  testify  that  he  never  saw  Lewis  Mob- 
ley the  night  of  the  burning,  the  obJectl<Mi 
being  that  this  was  irrelevant  and  Illegal. 

Jonas  Pearson  testified  that  be  heard  the 
defendant  (who  was  his  cousin)  make  a  state- 
ment about  this  burning  to  Carrie  Cham- 
bers. He  said  he  did  the  work;  that  he  was 
oftered  so  much,  but  only  got  three  dollars 
and  a  half  a  gallon  of  whisky;  that  be  did 
the  burning  of  Lewis  Mobley's  store;  and 
that  he  was  at  Pearson's  Station  "on  the 
scout"  from  that  bui-ning.  On  cross-examina- 
tion be  testified:  "I  passed  by  Dan  [defend- 
ant] and  Carrie  Chambers,  where  they  were 
talking.  •  *  •  I  waited  there  about  a  min- 
ute. I  don't  know  bow  long  it  had  been  up 
to  that  time  since  I  had  seen  Dan.  It  had 
been  four  or  five  years.  I  did  not  speak  to 
him.  •  •  *  I  never  went  to  shake  hands 
with  my  cousin  Dan.  I  did  not  really  know 
who  he  was.  I  only  recognized  his  voice. 
They  were  not  by  the  firelight  They  were 
off  in  the  dark.  •  •  •  Q.  When  did  you 
find  out  that  it  was  Dan  Fussell  talking  that 
night?  A.  On  Sunday  morning,  about  eight 
o'clock,  *  ♦  •  He  was  talking  to  Carrie 
Chambers.  •  •  ♦  He  and  Carrie  were 
standing  there  talking,  and  after  he  left 
•  •  •  Carrie  Chambers  says, 'Did  yon  know 
that  man?  You  ought  to  know  him.  That  is 
Dan  Fussell.'  She  says,  'Didn't  you  know  him 
last  night,  wben  you  passed  him?'  I  says: 
<I  recognized  bis  voice.  I  did  not  know  bis 
face.  I  could  not  see  his  face.'  "  The  defend- 
ant moved  the  court  to  exclude  from  the  Jury 
what  the  witness  had  testified  he  heard  the 


defendant  say  to  Carrie  Chambers  about  the 
burning,  upon  the  ground  that  the  witness 
derived  his  knowledge  as  to  the  person  who 
made  the  statement  from  hearsay  evidence, 
to  wit,  what  Carrie  CJiambo-s  told  him  the 
next  morning.    The  motion  was  overruled. 

Over  objection,  the  court  allowed  Julia 
Graham  to  testify  for  the  state:  "I  was  hal- 
looing and  taking  on  about  the  burning,  and 
Lewis  Mobley  said:  'Husb.  I  know  who 
burnt  it  Dan  Fussell  burnt  it'  We  were 
going  to  the  house  wben  Lewis  told  me  that" 
And  Mary  Mobley  to  testify:  "On  nlgbt  of 
burning,  Lewis  Mobley  had  a  conversation 
with  me  and  my  brother  George.  He  told 
George  to  go  home  and  put  on  bis  clothes,  and 
go  uunt  up  Dan  Fussell,  and  kill  him,  because 
be  saw  him  set  the  house  on  fire.  When  we 
got  back  to  the  house,  George  was  gone." 
And  Robert  Mobley  to  testify  that,  next  day 
aftw  the  burning,  Lewis  went  to  his  bouse, 
and  told  him  that  Dan  Fussell  had  burnt  his 
house  down,— burnt  his  store;  that  he  saw 
him;  that  the  reason  he  did  not  run  onto  him 
was  because  he  bad  a  gun,  and  the  man  that 
would  do  such  business  as  that  would  kill 
a  man.  The  objection  was  that  this  was  heai-- 
say  and  Illegal  testimony.  It  seems  to  have 
been  offered  and  admitted  In  answer  to  tes- 
timony tending  to  prove  contradictory  state- 
ments by  Lewis  Mobley.  After  it  had  been 
before  the  Jury  for  about  a  day,  the  court,  on 
excluding  similar  testimony  offwed  by  the 
state,  said:  "Gentlemen  of  the  Jury,  the  coiu-t 
instructs  you  that  all  such  testimony  as  may 
bave  been  admitted  here  before  you,  offered 
by  the  state,  showing  statements  made,  not 
at  the  scene  of  the  burning,  and  not  at  the 
time  and  place  where  the  defense  has  intro- 
duced proof  that  be  made  contradictory  state- 
ments, the  court  Instructs  you  that  such  tes- 
timony is  ruled  out  and  excluded  from  yom- 
conslderatlon,  and  you  are  not  authorized  to 
consider  it"  The  motion  for  new  trial  as- 
signs error  upon  the  admission  of  the  testi- 
mony objected  to,  and  alleges  that  this  rul- 
ing and  instruction  of  the  court  to  the  Juo' 
were  error,  and  that  such  instruction  was  not 
sufficient  to  dissipate  the  effect  produced  ou 
the  minds  of  the  Jury  by  the  Illegal  testimony. 

The  court,  in  charging  the  Jury,  gave  this 
further  instruction:  "In  this  case,  gentle- 
men of  the  Jury,  In  reference  to  this  mat- 
ter of  Impeachment  the  court  desires  again 
to  call  the  attention  of  the  Jury,  at  this  time, 
to  the  fact  that,  when  an  effort  has  been 
made  to  Impeach  a  witness  by  proof  of  con- 
tradictory statements  made  by  him,  that 
you  only  are  to  consider  such  testimony  as 
was  not  ruled  out  by  the  court  and  ex- 
cluded from  your  consideration,  or  buc1> 
evidence  offered  by  the  prosecution  to  sus- 
tain such  witnesses  as  went  to  show,  or  tend- 
ed to  show,  that  at  the  scene  of  the  burning, 
at  that  time  and  place,  the  witness  in  fact 
did  not  make  the  confilctlng  statement  dis- 
puted by  him,  and  the  fact  that  be  made  such 
statement  at  that  time  were  considered  with 
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his  testlmonjr  before  yon.    Bttt,  In  reference 

to  their  Bhowlng  contradictory  Btatements 
made  by  him  at  any  other  time  and  place,  that 
<«ly  ao  far  as  his  testimony  shows,  at  those 
times  and  places,  that  he  had  made  these  con- 
tradictory statements,  disputed  by  him,  and 
bad  made  statements  then  and  there  consist- 
ent with  statements  made  by  him  on  the 
trial  ot  the  case,  that  only  and  that  far  and 
in  that  respect  are  yon  to  consider  tlie  tes- 
timony which  was  delivered  by  the  rarlons 
witnesses  npon  that  snbject;  and  yon  are  not 
to  consider  any  testimony  of  any  witness 
showing  that  at  other  times  and  places,  other 
than  at  the  scene  of  burning,  and  at  the  times 
and  places  as  claimed,  that  otho:  parties  were 
present  who  testltled  to  contradictory  state- 
ments made  by  the  witness  songht  to  be  im- 
peached. All  other  times  and  places  to  which 
the  testimony  has  referred  have  been  nded 
out,  and  you  will  not  consider  the  testimony 
of  any  witness  that  may  hare  testified  before 
yoa  as  to  these  matters."  The  defendant  al- 
leges that  this  charge  was  an  Improper  state- 
ment of  the  mles  of  law  applicable  on  the 
subject,  and  that  it  Is  abstnise,  recondite^ 
amblgnons,  and  misleading  to  the  jury. 

The  conrt  charged:  "Now,  in  this  case, 
gentlemen  of  the  jury,  it  Is  contended  by 
the  defense  that  they  have,  In  the  manner 
pointed  out  by  this  law  which  the  conrt  has 
given  you  in  charge,  snccessfully  Impeached 
one  of  the  main  witnesses  for  the  prosecu- 
tion, by  disproving  facts  testified  to  by  him; 
by  proof  of  contradictory  statements  made 
by  him  as  to  matters  relevant  to  his  testi- 
mony In  this  case.  Yon  will  look  to  the  testi- 
mony as  to  that  matter,  and  determine  for 
yoursdves  how  far  such  impeachment  has 
been  snccessfuL"  This  ground  avers  that 
comisel  for  defendant,  in  arguing  the  de- 
fendant's case  before  the  Jury,  did  not  as- 
sume the  position  that  one  witness  only  of 
the  state  had  been  Impeached  by  the  de- 
fense, but  insisted  during  the  argument  to 
the  Jury  that  several  of  the  state's  witnesses 
had  been  contradicted  by  the  witnesses  of 
the  defendant  Therefore,  movant  alleges 
that  said  charge  of  the  court  to  the  Jury 
was  erroneous;  that  it  was  an  Intlpiatlon 
by  the  conrt  of  an  opinion  as  to  the  effect 
of  the  testimony  of  defendant's  witnesses 
as  Impeaching  evidence.  It  restricted  the 
effect  of  the  impeaching  testimony  of  the 
defense  to  one  of  the  state's  witnesses  only, 
and  intlniated  an  opinion  as  to  what  had  and 
had  not  been  shown  by  the  evidence  for  the 
defense  with  reference  to  the  impeachment 
and  contradiction  of  the  state's  witnesses. 

Brror  is  assigned  on  the  refusal  of  the 
court  to  charge  thus:  "A  witness  who  is 
impeached  by  being  shown  to  have  testified 
knowingly  and  willfully  false  to  a  material 
or  immaterial  fact  in  the  case  In  which  he 
is  sworn,  cannot  be  sustained  by  proof  of 
general  good  character."  The  conrt  char- 
ged: "If  a  witness  swears  willfully  and 
knowingly  fhlse,  even  to  a  collateral  fact. 


his  testimony  ought  to  be  rejected  entirely, 
unless  it  be  so  corroborated  by  circumstan- 
ces or  other  evidence  as  to  be  irresistible. 
But  likewise,  In  this  connection,  the  court 
charges  yon  that  if,  from  the  testimony  sub- 
mitted to  yon,  you  shall  be  satisfied  that  a 
witness  has  been  shown  to  have  willfully 
and  knowingly  sworn  falsely  to  any  mate- 
rial fact  in  the  case^that  then.  Independent 
of  proof  of  good  character,  and  regardless 
of  that,  provided  you  shall  be  satisfied 
from  the  testimony  submitted  to  you  that 
the  witness  has  been  shown  to  have  testified 
falsely,  that  you  would  be  authorized  to  dis- 
regard the  testimony  of  such  witness  entire- 
ly, and  to  give  It  no  place  in  your  investiga- 
tions. Where  It  is  sought,  gentlemen  of 
the  jnry,  to  Impeach  a  witness,  and  likewise 
to  sustain  a  witness,  it  is  a  matter,  after  all, 
for  the  Jury  to  determine  for  themselves  as 
to  how  far  the  effort  to  Impeach  has  been 
successful,  and  as  to  how  far  he  has  been 
sustained,  or  as  to  what  weight.  If  any,  they 
will  give  to  the  testimony  of  such  witness 
in  their  Investigation  for  the  purpose  of  as- 
certaining the  truth  In  the  case."  The  de- 
fendant alleges  that  this  charge  is  more 
favorable  to  the  state  than  to  defendant, 
and  that  it  was  misleading,  ambiguous,  and 
erroneous. 

Brror  is  assigned  on  this  charge:  "If  your 
finding  be  that  of  guilty,  the  form  of  your 
verdict  will  be,  'We,  the  Jury,  find  the  de- 
fendant guilty.'  If  yon  believe  from  the  tes- 
timony, imder  the  rules  of  law  that  I  have 
given  you,  that  the  defendant  is  not  guilty, 
the  form  of  your  verdict  will  be,  'We,  the 
Jury,  find  the  defendant  not  grnllty.'  And, 
in  either  event,  date,  and  let  one  of  your 
number  sign,  your  verdict,  as  foreman.  Take 
this  Indictment,  and  enter  upon  the  consld-* 
eratlon  of  the  case." 

E.  D.  Graham,  for  plaintiff  in  error.  Tom 
BasMi,  SoL  Gen.,  and  Hlnes,  Shubrick  & 
Felder,  for  the  State. 

BliECKLBT,  O.  J.  1.  The  arson  for  which 
the  accused  was  indicted  was  committed  by 
burning  the  storehouse  of  Mobley  &  Mitchell, 
a  copartnership.  Lewis  Mobley,  one  of  the 
firm,  testified  that  be  saw  the  accused  strike 
a  match  and  set  the  house  on  fire.  This  oc- 
curred in  December,  and  it  seems  that  no 
steps  to  prosecute  were  taken  until  the  fol- 
lowing AprlL  The  court  allowed  him  to  ex- 
plain the  delay,  and  the  explanation  given 
was  that  he  had  consulted  one  T.  D.  Wilcox 
and  the  solicitor  general,  and  that  the  delay 
was  the  result  of  this  consultation.  There 
was  no  error  in  allowing  the  witness  thus  to 
explain  the  delay.  As  he  professed  to  have 
seen  the  offense  committed,  it  would  natural- 
ly raise  the  inquiry  why  he  had  not  sued 
out  a  warrant  at  once,  and  caused  the  guilty 
person  to  be  arrested.  The  direction  taken 
by  the  cross-examination  of  the  witness  indi- 
cated that  the  defense  sought  to  draw  from 
the  delay  an  Inference  unfavorable  to  the 
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credibility  of  tb»  wltnesB.  Tbe  explanation 
irlven  -would  tend  to  rebnt  or  keep  down  this 
infei-ence.  For  that  pnrpose  it  was  legiti- 
mate. 

2.  Tbe  witness  Jonas  Pearson  orerheerd 
a  conversation  between  tbe  accused  and  Car- 
rie Chambers,  In  which  the  former  admitted 
that  he  did  the  bnmtng,  and  was  paid,  for 
doing  It,  three  dollars,  and  a  half  gallon  of 
whisky.  The  witness  recognized  the  accused 
by  bis  voice,  the  conversation  being  carried 
on  In  the  dark.  The  motion  to  exclude  tbe 
evidence  npon  the  ground  that  tbe  witness 
derived  bis  knowledge  as  to  the  person  who 
made  the  statement  from  Carrie  Chambers, 
tbe  next  morning,  was  correctly  denied,  for 
this  motion  assumed  that  the  witness,  in  the 
course  of  bis  cross-examination,  receded  from 
his  testimony  that  he  recognized  tbe  accused 
by  bis  voice,  whereas,  as  we  think,  be  meant 
to  adhere  to  tbat  testimony,  and  in  no  wise 
qualify  it.  The  Jury  would  know  how  to  es- 
timate tbe  difference  between  identiflcfttlon 
made  by  vision  and  that  made  by  the  sense 
of  bearing,  together  with  a  previous  ac- 
quaintance with  tbe  voice  of  tbe  speaker. 

8.  Tbe  Code  (section  3876)  declares,  "a  wit- 
ness Impeached  by  proof  of  contradictory 
statements  may  be  sustained  by  proof  of 
general  good  character,  the  efTect  of  tbe  evi- 
dence to  be  determined  by  the  Jury";  a  pre- 
vious section  (3871)  saying  he  may  he  Im- 
peached "by  proof  of  contradictory  state- 
ments previously  made  by  blm  as  to  matters 
relevant  to  his  testimony  and  to  the  case." 
The  witness  Lewis  Mobley  was  impeached 
by  proof  of  contradictory  statements,  and  tbe 
court  admitted,  perhaps  for  tbe  purpose  of 
sustaining  blm,  evidence  of  other  statements 
,  which  were  consistent  with  his  evidence  at 
the  trial.  This  was  error.  Before  the  trial 
was  concluded  the  court  discovered  the  error, 
and  endeavored  to  correct  it  by  certain  in- 
stmctions  to  the  jury,  which  are  set  out  In 
tbe  reporter's  statement.  We  think  these  in- 
structions were  not  sufficiently  specific.  They 
left  the  jury  to  determine  what  evidence  was 
ruled  out  or  withdrawn,  whereas  the  court 
should  have  specified  In  detail  tbe  withdrawn 
evidence,  and  should  have  had  it  eliminated 
from  the  brief  or  notes  of  the  evidence,  so 
tbat  tbe  Jury  could  have  made  no  mistake  as 
to  what  was  left  for  their  consideration. 
Touching  the  inadmissibility  of  tbe  evidence, 
see  Railroad  Co.  v.  Oaks,  62  Ga.  410,  and  Mc- 
Cord  V.  State,  83  Ga.  631.  10  S.  B.  437. 

4.  In  charging  the  jury,  tbe  court  dealt 
with  tbe  Impeachment  of  witnesses  as  if 
there  bad  been  evidence  tending  to  Impeach 
one  of  tbe  state's  witnesses  only,  tbe  lan- 
guage used  being  this:  "Now,  In  this  case, 
gentlemen  of  the  Jury,  it  is  contended  by  the 
tlcfense  that  they  have,  in  the  manner  point- 
ed out  by  this  law  which  the  court  has  giv- 
en you  In  charge,  successfully  impeached  tine 
of  tbe  main  witnesses  for  tbe  prosecution  by 
di-sprovlng  facts  testified  to  by  him;  by  proof 
of  contradictory  statements  made  by  him  as 


to  matters  rdevant  tD  his  testimony  In  this 
onMe.  Tou  will  look  to  tbe  testimony  as  to 
tbat  matter,'  and  determine  for  yourselves 
how  far  such  Impeachment  has  been  success- 
ful." Tbe  recital  of  facts  contained  in  tbe 
motion  for  a  new  trial  is  duly  verified  by  tbe 
JudKe.  One  of  these  recitals  Is  that  "counsel 
fordefendant,  in  arguing  the  defendant's  case 
before^  the  Jury,  did  not  assume  the  position 
that  one  witness  only  of  tbe  state  bad  been 
Impeached  by  the  defense,  but  insisted,  dur- 
ing tbe  argument  to  the  Jury,  tbat  sever.il 
of  the  state's  witnesses  had  been  contradict- 
ed by  the  witnesses  for  tbe  defendant."  On 
looking  to  the  brief  of  evidence,  we  find  tbat 
tbe  Jury  might  have  been  Jostlfled  in  con- 
sidering more  than  one  of  the  state's  wit- 
nesses as  discredited.  This  being  so,  tbe 
charge  on  the  subject  of  impeachment  should 
not  have  been  restricted  to  one  only,  but 
should  have  been  broad  enough  to  embrace 
all  to  whom  the  Impeaching  evidence  could 
have  fairly  been  applied. 

5.  Except  in  admitting  evidence  as  to  what 
was  said  by  the  witness  Lewis  Mobley,  tend- 
ing to  corroborate  what  he  swore  at  the  trial, 
and  in  not  afterwards  withdrawing  it  from 
the  Jury,  in  such  definite  terms  as  to  pre- 
clude the  possibility  of  mistake  concerning  it, 
and  except  in  charging  tbe  Jury,  as  above  set 
out,  in  terms  too  narrow,  on  tbe  subject  of 
impeachment,  we  discover  no  error  commit- 
ted by  tbe  court,  but  for  these  errors  there 
ought  to  be  a  new  trial.    Judgment  reversed. 


ATLANTA  CONSOL.  ST.  UY.  CO.  v.  HARD- 
AOE. 

(Supreme  Court  of  Georgia.     Oct  24,  1893.) 

Action-  aoainst  Cabhibr  — Wronofui,  Ejection 

OP  PaSSBNOEB— EVIDESCS— Uamaoss. 

1.  It  appearing  that  the  conductor  of  de- 
fendant's car  was  informed  that  the  plaiatltt 
and  her  child  were  sick  when  they  boarded  tlie 
car,  there  was  no  error  in  allowing  the  plaiutiff 
to  testify  that  she  took  the  car  because  of  the 
sickness  of  herself  and  child,  or  that  her  bus- 
band  desired  her  to  take  the  car  for  this  rensou. 

2.  There  was  no  error  in  allowing  tlie 
plaintifT  to  testify  that  at  the  place  where  slie 
was  ejected  from  the  car  there  was  no  pro- 
tection for  ladies  or  strani^rs,  with  reference 
to  the  police,  although  the  absence  of  such  pro- 
tection was  not  alleRed  in  the  declaration. 

3.  In  an  action  by  a  married  woman  against 
a  common  carrier  for  wrongful  expulsion  from 
a  car.  section  30G0  of  the  Code  may  apply,  both 
in  letter  and  spirit:  but  tbe  terms  or  section 
3007  are  not  literally  applicable,  though  the 
principle  of  the  section,  except  ns  to  consider- 
ing the  worldly  circumstances  of  the  parties,  is 
applicable  in  so  far  as  injury  to  the  feelings  is 
concerned. 

4.  In  view  of  the  evidence  In  the  record,  it 
was  error  for  the  presiding  judge  to  make  no 
allusion  whatever  to  any  issue  between  the 
plaintiff  and  the  defendant,  and  none  whatever 
to  any  defense  which  might  be  embraced  in  the 
evidence. 

Q.  A  request  to  charge  that  "the  jnry  must 
find  a  verdict  on  the  acts  of  negligence  alleged 
in  the  declaration"  is  susceptible  of  beine  mis- 
nnderstootl.  Had  the  request  been  to  cliarire 
that  there  could  be  no  verdict  for  the  idaintiS 
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baaed  on  anj  seKliRcnce  not  aHesed  In  fhe  dec- 
laration. It  should  have  been  giTen. 
(Syllaboa  by  the  Coart) 

Error  from  city  conrt  of  Atlanta;  T.  P. 
Westmorelaiid,  Judge. 

Action  by  LllUe  J.  Hardage  against  the 
Atlanta  Consolidated  Street-Rallway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Beversed. 

N.  J.  &  T.  A.  Hammond,  for  plaintiff  in 
error.  Untcbeson  &  Key,  for  defendant  In 
error. 

BL.ECKLET,  O.  J.  1,  2.  We  fall  to  see 
that  there  was  any  error  In  admitting  evi- 
dence. The  conductor  was  Informed  tbat 
the  plaintiff  and  her  child  were  sick  when 
they  boarded  the  car.  Siirdy,  it  was  com- 
petent for  her  to  testify  tbat  she  took  tlie 
car  because  of  the  sickness  of  berself  and 
child,  or  tbat  for  this  reason  ber  bnsbond 
desired  her  to  take  tl»e  car.  If  it  was  a 
fact  that  she  and  her  child  were  sick,  and 
tlie  condnctor  knew  it,  wby  should  this  not 
go  before  the  Jury?  If  they  were  sick  peo- 
ple, they  were  entitled  to  be  treated  as  such, 
the  conductor  knowing  of  their  condition. 
It  Is  true  that  whetlier  the  sickness  con- 
stituted the  motive  for  going  by  the  cars  or 
not  was  of  little  consequence,  bat  it  was 
not  wholly  irrelevant,  inasmuch  as  it  served 
to  account  for  the  i>lalntifrs  presence  on  the 
car.  and  her  relation  to  the  company  aa  a 
passenger.  The  declaration  did  not  allege 
that  at  the  place  where  the  plaintiff  was 
ejected  there  was  no  police  protection  for 
ladies  or  strangers,  but  it  was  competent  to 
prove  this  fitct,  not  to  show  any  negligence 
or  misconduct  on  the  part  of  the  defendant, 
but  to  show  the  actual  condition  in  which 
the  plaintiff  was  placed  by  the  acts  of  neg- 
ligence or  mi8C(mdnct  which  were  alleged. 
The  kbaaux  of  police  protection,  though  not 
imputable  in  any  respect  to  any  omission  of 
dnty  on  the  part  of  the  defendant,  would 
throw  some  light  on  the  mental  distress  and 
suflCerlng  which  the  plaintiff  probably  un- 
derwent when  she  was  ejected,  and  Immedi- 
ately  thereafter  during  the  time  she  was  ob- 
liged to  remain  alone  in  a  sparsely-populat- 
ed and  unprotected  neighborhood.  It  surely 
cannot  be  necessary  to  allege  all  the  sur- 
roundings which  may  serve  to  aggravate 
an  injury,  in  order  to  have  them  admitted 
in  evidence  at  the  trial. 

3.  The  court  charged  the  Jury  as  follows: 
"In  some  torts  the  entire  injury  is  to  the 
peace,  happiness,  or  feelings  of  the  plaintiff. 
In  such  cases,  no  measure  of  damages  can 
be  prescribed,  except  the  enlightened  con- 
science of  Impartial  Jurors.  The  worldly 
circumstances  of  the  parties,  the  amount  of 
bad  talth  in  tbe  transaction,  and  all  the  at- 
toidant  facts  should  be  weighed  by  the 
Jury.  In  every  tort  there  may  be  aggravat- 
ing circumstances,  either  In  the  act  or  the 
Intention;   and  In  tbat  event   the  Jury  may 


give  additional  damages,  either  to  deter  the 
wrongdoer  from  repeating  the  tieqMUH,  or 
as  compensation  for  the  wounded  feelings 
of  the  plaintiff."  This  charge  Is  c(»nplaln- 
ed  of  because,  tmdo:  the  facts  In  the  case, 
as  alleged  and  proved,  there  were  no  aggra- 
vating circumstances  either  in  the  act  or  the 
intentian  of  the  parties  who  acted  for  the 
defendant,  and  there  was  no  ground  for 
finding  punitive  damages.  The  language 
of  the  charge  is  found  vabatim  in  the  Code, 
but  the  two  sections  quoted  from  are  pre- 
sented in  their  inverse  order.  Section  8066 
reads  thus:  "In  every  tort,  there  may  be 
aggravating  circumstances  either  in  the  act 
or  the  Intention,  and  in  that  event,  the  Jury 
may  give  additional  damages  either  to  deter 
the  wrong  doer  from  repeating  the  trespass, 
or  as  compensation  for  the  wounded  feel- 
ings of  the  plaintiff."  This  section  applies 
to  the  case,  both  in  letter  and  In  spirit.  Ac- 
cording to  the  plaintiff's  evidence,  her  fare  ' 
had  been  paid  for  a  i>assage  to  the  end  of 
the  line.  She  and  her  infant  were  both 
sick.  They  were  put  off  by  the  conductor, 
without  any  reason  or  Justification  what- 
evet,  before  the  end  of  the  line  was  reached, 
and  when  it  was  about  a  mile  distant.  It 
does  not  appear  what  the  c<«ductor's  intea* 
tlon  was,  but  the  act  Itself  was  an  outrage. 
It  was  a  gross  violation  of  the  duty  of  the  car- 
rier, and  a  gross  disregard  of  the  rights  of 
the  passenger.  The  past  of  the  charge  taken 
from  section  3067  of  the  Code  is  in  these 
words:  "In  some  torts  the  entire  injury  la 
to  the  peace,  happiness  or  feelUun  n<  the 
plaintiff.  In  such  case  no  measure  uf  dam., 
ages  can  be  prescribed  except  the  enlight- 
ened conscience  of  Impartial  Jurors.  The 
worldly  circnmstances  of  the  parties,  the 
amount  of  bad  faith  in  the  transaction,  and 
all  the  attending  circumstances  should  be 
weighed."  The  letter  of  this  section  does 
not  apply,  for  wha%  a  common  carrier 
wrongfully  repels  a  passoager  the  entire  in- 
jury is  not  to  peace,  happiness,  or  feelings. 
A  part  of  the  injury  consists  in  the  violation 
of  a  public  duty  by  the  carrier,  and  in  the 
inconvenience  and  delay  occasioned  the  pas- 
senger. But  the  principle  of  this  section, 
except  as  to  considering  the  wortdly  circum- 
stances of  the  parties,  is  applicable  both  as 
to  the  measure  of  damages  on  account  of 
wounded  feelings,  and  the  weighing  of  all 
the  attendant  facts,  including  the  presence 
or  absence  of  bad  faith.  In  estimating  dam- 
ages for  injury  to  the  feelings,  whether  the 
entire  injury,  or  only  a  part  of  it,  consists 
of  tbat  demott,  no  measure  of  damages  can 
be  prescribed,  except  the  enlightened  con- 
science of  imi>artlal  jurors.  The  charge  was 
inapplicable  and  erroneous  In  so  far  as  it 
made  any  reference  to  the  worldly  circum- 
stances of  the  parties.  Bailroad  Co.  v. 
Homer,  73  6a.  251. 

4.  The  eighth  ground  of  the  motion  for  a 
new  trial  is  well  founded.  It  complains 
that  "the  court  erred  in  failing  to  state  to 
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tbe  jury  that  the  defendant  denied  the  al- 
legations of  the  plaintiff,  and  did  not  state 
to  the  Jury  the  issues  made  by  tbe  pleadings 
and  the  evidence,  and  did  not  charge  the 
jury  the  defendant's  side  of  the  case."  The 
whole  charge  la  in  the  record.  It  contains 
no  allusion  to  any  Issue  between  the  par- 
ties, nor  to  any  defense  set  up  or  sought  to 
be  established.  It  submits  to  the  jury  the 
plaintiff's  side  of  the  case  alone,  and,  except 
in  finally  instructing  as  to  the  form  of  the 
verdict,  It  Ignores  any  possibility  of  a  find- 
ing In  favor  of  the  defendant  On  looking 
to  the  evidence,  we  discover  that  it  was 
legally  possible,  under  an  appropriate 
charge  of  the  court,  for  the  jury  to  arrive 
at  a  conclusion  that  the  case  was  well  de- 
fended. The  evidence  was  clear  that  at  the 
time  of  the  alleged  misconduct  the  defend- 
ant had  only  nine  conductors  in  its  employ- 
ment who  ran  on  tbe  particular  line  upon 
'which  the  alleged  tort  was  committed.  All 
of  these  were  examined,  and  the  motorman 
who  ran  the  car  on  which  the  plaintiff  said 
she  was  a  passenger  was  also  examined.  If 
the  evidence  of  these  10  witnesses  was  true, 
it  was  scarcely  possible  that  the  plaintiff 
had  any  cause  of  action.  She  'was  the  only 
witness  as  to  the  misconduct  complained  of, 
and  there  was  enough  conflict  between  her 
evidence  and  that  submitted  In  behalf  of  the 
defendant  to  render  necessary  at  least  some 
refermice  in  the  charge  of  the  court  to  the 
case  made  by  the  defendant  We  doubt  not 
it  was  an  inadvertence  on  the  part  of  the 
presiding  judge  not  to  have  mentioned  the 
defendant's  side  of  tbe  case  at  all,  but  it 
was  certainly  an  error  of  sufficient  magni- 
tude to  require  a  new  triaL 

5.  The  request  to  charge  that  "the  Jury 
must  find  a  verdict  on  the  acts  of  negligence 
alleged  in  the  declaration"  was  properly  re- 
fused. Tbe  declaration  was  not  baaed  on 
mere  negligence.  It  alleged  actual  ejection 
from  the  car.  Doubtless,  the  purpose  of 
the  request  was  to  exclude  a  finding  for  the 
plaintiff  based  on  any  negligence  not  allegred 
in  the  declaration.  Had  the  request  been 
so  shaped  as  to  convey  this  idea,  it  should 
have  been  given.  In  view  of  the  facts  of 
the  case,  it  was  subject  to  be  misunderstood 
and  misapplied.     Judgment  reversed. 


DBNHAM  V.  WALKER. 

(Supreme  Conrt  of  Georgia.     Dec.  18,  1893.) 

CcNDiTioK  IN  Deed  —  Fatmiht  of  Annuitt  — 
Hannsb  of  Fekformjlkoe — Effect  or  Brii^ 

DLATION8 — FaBOL,  EvIDBKOB. 

1.  Tho  condition  lubEeqnent  as  expressed 
in  a  deed  conveying  an  estate  in  fee  simple,  be- 
ing the  payment  of  a  certain  annnity  by  the 
grantee  to  the  grantor  on  a  given  day  in  each 
year  during  the  life  of  the  grantor,  ihe  condi- 
tion was  not  broken  so  long  as  the  annuity  was 
not  in  arrears;  and  until  the  condition  was 
broken  the  grantor  had  no  right  to  re-enter  as 
for  a  forfeiture,  and  no  cause  of  action  to  can- 
cel the  deed  as  a  cloud  upon  his  title. 


2.  The  annnity,  although  payable  in  mon- 
ey, could  be  discharged  by  payment  otherwise, 
by  mutual  stipulation  and  consent;  and  if  the 
grantor  agreed  to  take,  and  did  take,  the  rents 
and  profits  of  the  premises,  produced  by  his 
own  management  and  superintendence  of  the 
property,  in  lieu  of  tbe  annnity  specified  in  the 
deed,  this  was  a  discharge  as  to  all  installments 
of  the  annuite-  which  became  payable  for  those 
years  corered  by  payments  oi  the  annuity  in 
this  manner. 

3.  Parol  evidence  is  admissible  to  show 
that  an  annuity  payable  in  money  was,  during 
certain  years,  actnally  paid  by  allowing  the 
annuitant  under  a  parol  agreement  to  takp 
charge  of  the  premises,  rent  them  out  for  all 
he  could  get  wnether  more  or  less  than  the  an- 
nuity, and  take  the  whole  income;  he  bavin-.: 
in  fact  80  done,  and  thereby  execnted  the  parol 
agreement  in  so  far  as  it  applied  to  the  time 
which  had  elapsed  when  the  entry  for  nonpay- 
ment was  made. 

4.  The  questions  submitted  to  the  jury  cov- 
ered the  merits  of  the  controversy,  and  therp 
was  no  error  in  not  submitting  other  questions 
proposed.  The  evidence,  though  directly  con- 
flicting, warranted  the  findings,  and  there  was 
no  error  in  denying  a  new  tritu. 

5.  Error  of  the  court  in  decreeing  upon  a 
verdict  is  no  cause  for  a  new  trial,  and,  there 
being  In  the  bill  of  exceptions  no  assignment  of 
error  in  the  decree  itself,  the  decree  is  not  un- 
der review. 

(SyUabus  by  the  Court) 

Error  from  superior  court  Richmond  coun- 
ty;   H.  C.  Roney,  Judge. 

Petition  by  one  Denham  for  tbe  cancella- 
tion of  a  deed,  and  for  an  injunction  against 
William  L.  Walker.  Judgment  for  defend- 
ant and  Oarrle  Denham,  executrix,  substi- 
tuted In  place  of  the  original  plaintiff,  brings 
error.     Affirmed. 

The  following  Is  the  official  report: 

The  grounds  of  the  motion  for  new  trial. 
In  addition  to  those  alleging  that  uie  ver- 
dict Is  contrary  to  law  and  evidence,  are  as 
follows:  That  the  court  erred  in  allowing 
the  defendant  and  his  wife  to  testify  that, 
some  10  days  after  the  execution  and  deliv- 
ery of  the  deed,  be  and  tbe  plaintiff  entered 
into  a  new  contract  not  In  writing,  by  which 
it  was  agreed  that  the  plaintiff  would  take 
the  rents  of  the  laud  In  place  of  the  annu- 
ity. To  this  testimony  the  plaintiff  objected 
on  the  ground  that  a  writing  was  necessary 
to  the  validity  of  the  subsequent  contract. 
That  tbe  court  refused  to  submit  as  re- 
quested by  the  plaintiff's  counsel,  the  fol- 
lowing questions  to  the  Jury:  "Was  there 
a  new  contract  entered  into  by  the  plain- 
tiff and  defendant  for  the  land  in  dispute. 
as  set  out  In  defendant's  plea?  Was  the  al- 
leged new  contract  evidenced  by  any  writ- 
ing signed  by  the  plaintiff,  or  any  one  au- 
thorized by  him  to  sign  it?  Was  there  such 
performance  of  the  alleged  contract  by  the 
defendant  as  would  make  it  a  fraud  for 
the  plaintiff  not  to  perform  his  part  thereof? 
Was  there  a  valid  consideration  to  support 
the  new  alleged  contract  or  was  It  nudum 
pactum?  What  was  the  consideration.  If 
any?"  And  that  the  conrt  erred  to  submit- 
ting to  the  jury.  In  Ileu  of  the  above  ques- 
tions, the  following:  "Has  Walker  paid 
Denham  annually  $350,  under  the  terms  of 
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the  deed?  If  yon  answer  that  he  paid  the 
annuity,  state  how  he  paid  it.  Was  the  pay- 
ment cash,  or  otherwise?  Was  there  a  new 
parol  contract  entered  Into  by  the  plaintiff 
and  defendant  in  reference  to  the  payment 
of  annuity,  as  set  out  in  the  defendant's 
plea?  And,  if  so,  when  was  the  contract 
made?  If  the  contract  was  made,  did  Den- 
ham  ajrree  to  accept  in  lien  of  the  annuity 
the  income  of  the  property  In  question.  In 
full  payment  of  the  annuity?  Did  Denham, 
In  pursuance  of  the  parol  contract,  take  pos- 
session of  the  property,  and  collect  rents,  or 
any  part  thereof  7'  That  the  court  erred  In 
making  the  final  decree,  the  same  not  being 
authorized  under  the  facts,  as  found  by  the 
Jury. 

E.  F.  Verdery  and  W.  H.  Fleming,  for 
plaintiir  In  error.  P.  J.  Sullivan,  for  defend- 
ant in  error. 

SIMMONS.  J.  On  the  16th  of  February, 
1887,  Denham  conreyed  to  Walker  an  estate 
In  fee  simple,  upon  a  condition  subsequent, 
which  condition  was  expressed  in  the  deed 
as  follows:  "Provided,  nevertheless,  and 
this  conveyance  Is  made  on  the  express  con- 
dition, that  the  said  party  of  the  second  part 
shall  pay  to  the  party  of  the  first  part,  for 
and  during  the  time  of  the  natural  life  of  the 
said  party  of  the  first  part,  an  annuity  of 
three  hundred  and  fifty  dollars,  the  first  of 
which  is  to  be  paid  and  become  due  on  the 
16th  of  February,  1888."  On  the  29th  of 
March,  1890,  Den  am  filed  a  petition  for  the 
cancellation  of  the  deed,  and  for  an  injunc- 
tion against  the  assertion  of  title  thereunder 
by  Walker;  alleging  that  Walker  had  failed 
to  comply  with  the  condition  above  stated, 
and  bad  neglected  and  refused  to  pay  the 
annuities  as  they  had  fallen  due,  by  reason 
of  which  failure  petitioner  re-entered  and 
took  possession  of  the  premises  in  February, 
1800,  and  tliat,  while  the  deed  was  no  long- 
er of  any  binding  force,  it  created  a  cloud 
upon  the  title.  The  defendant  filed  a  plea 
In  which  he  set  ap  that  "some  time  after 
the  execution  of  said  deed  the  said  Den- 
bam  entered  into  a  new  contract  with  this 
defeadant,  wherein  he  agreed  that  if  he  (de- 
fendant), would  allow  him  (Denham)  to  col- 
lect the  entire  income  of  said  property, 
*  *  *  which  amounted  to  a  sum  as  great 
or  greater  than  the  annuity  in  said  deed 
provided  for,  and  also  to  apply  the  whole  of 
said  income  to  his  (Denliam's)  own  personal 
use,  for  and  during  the  period  of  his  natural 
life,  he  (Doiham)  would  look  solely  and 
alone  to  the  income  of  said  property,  wheth- 
er the  same  was  greater  or  less,  for  the  an- 
nuity covenanted  and  agreed  upon  in  said 
deed,  •  •  •  and  released  this  defendant 
from  all  farther  llabiUty  therefor,"  and  "that 
since  the  execution  of  said  deed,  and  in  con- 
formity to  the  sub'sequHit  contract  afore- 
said, •  *  *  the  said  Denham  has  collect- 
ed ail  the  rents  and  Income  tuereof ,  and  ap- 


plied the  same  to  bis  own  use."  Under 
queeticms  submitted  by  the  court,  the  Jury 
found  that  no  annuity  had  been  paid  accord- 
ing to  the  terms  of  the  deed,  but  that  about 
10  days  after  Its  date  a  new  parol  contract 
was  entered  into  between  the  parties,  as  set 
up  In  the  defendant's  plea,  by  which  the 
plaintiff  agreed  to  accept  in  lieu  of  the  an- 
nuity the  income  of  lue  property,  In  full 
payment  thereof,  and  that  in  pursuance  of 
tills  parol  contract  the  plaintiff  took  posses- 
sion of  the  property,  and  collected  the  rents. 
Thereupcm,  the  court  decreed  that  the  parol 
contract  so  made  was  legal,  and  should  be 
carried  out,  in  lieu  of  the  original  contract 
for  payment  of  the  annuity.  The  plaintiff 
made  a  motion  for  a  new  trial,  the  grounds 
of  which  are  set  out  in  the  reporter's  state- 
ment, and  the  overruling  of  this  motion  is 
excepted  to. 

1,  2.  The  condition  of  the  deed  was  not 
bndcen  so  long  as  the  annuity  was  not  In 
arrears;  and  until  the  coL.w...on  was  broken 
the  grantor  had  no  right  to  re-enter  as  for  a 
forfeiture,  and  no  cause  of  action  to  cancel 
the  deed  as  a  cloud  upon  his  title.  The  an- 
nuity, although  payable  in  money,  could  be 
dlscliarged  by  payment  otherwise,  by  mu- 
tual stipulation  and  consent;  and  If  the 
grantor,  after  he  had  parted  with  the  prop- 
erty, agreed  to  take,  In  lieu  of  the  annuity 
stipulated  In  the  deed,  the  rents  and  profits 
of  the  premises,  produced  by  his  own  man- 
agement and  superintendence  of  the  prop- 
erty, and  did  In  fftct  take  charge  of  the 
property,  and  receive  the  rents  and  profits, 
in  accordance  with  this  agreement,  this  was 
a  discharge  of  the  annuity  as  to  each  year 
in  which  payment  was  received  In  this  man- 
nei^. 

8.  It  was  contended  tliat,  as  the  original 
contract  was  one  which  the  statute  of  frauds 
required  to  be  In  writing,  any  agreement  to 
vary  the  contract  must  also  be  in  writing. 
Whatever  may  be  the  proper  view  as  to  the 
admissibility  of  parol  proof  to  establish  an 
agreement  of  this  kind,  where  the  agree- 
ment Is  wholly  executory,  such  proof  Is 
clearly  comi>etent  where  there  Is  evidence 
that  the  agreement  has  been  performed.  In 
view  of  the  evidence  in  this  case  as  to  per- 
formance, the  court  did  not  err  In  admitting 
proof  of  the  oral  agreement  set  up  in  the 
plea.  On  this  subject,  see  Wood,  St.  Frauds 
(Ed.  1884)  pp.  760,  761,  i  403;  2  Ben].  Sales 
(Corbln's  Ed.,  1880)  i  215,  and  note;  2  Reed, 
St.  Frauds  (Ed.  1884)  |  468  et  seq.;  Beach  v. 
CovIUard,  4  Gal.  318;  Dearborn  v.  Cross,  7 
Oow.  48;  Le  Fevre  v.  Le  Fevre,  4  Serg.  & 
R.  241;  and  other  cases  cited  by  these  au- 
thorities. Id.  pp.  244,  24S.  The  questions 
submitted  to  the  jury  covered  the  merits  of 
the  controversy,  and  there  was  no  error  In 
not  submitting  other  questions  proposed. 
The  evidence,  though  conflicting,  warranted 
the  findings  of  the  jury,  and  there  was  no 
error  in  denying  a  new  trial.  It  appears  that 
Denham  was  an  old  man,  over  80  years  of 
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age,  unmarried,  and  living  witb  Walker 
and  his  wife  at  tlie  time  tiie  deed  was  made; 
and  tbere  la  some  Indication  tbat  bis  inten- 
tion in  making  the  conveyance  was  to  pro- 
vide, not  merely  for  himself,  but  for  Walk- 
er's wife,  who  was  Uis  grandnlece,  and  to 
whom  be  had  already  devised  the  property. 
Walker  testified  that  a  few  days  after  the 
deed  was  made  his  wife  expressed  dissatia^ 
faction  with  the  stipulation  as  to  the  pay- 
ment of  an  annuity,  whereupon  Denbam 
said  that  all  be  wanted  was  to  have  the 
place  during  his  life,  and,  if  Walker  would 
give  him  possession  and  control  of  the  place 
duriiig  his  life,  he  would  collect  the  income, 
and  take  it  In  full  discharge  of  bis  annuity 
whetuer  the  income  was  greater  or  leas.  He 
(Walker)  agreed  to  this,  and  Denbam,  in  pur< 
suance  of  thlS' agreement,  took  charge  of  tbe 
place,  made  contracts  with  tenants,  oolleet- 
ed  the  rents,  and  appropriated  them  to  bis 
own  use;  and  nothing  was  said  about  any 
claim  against  him  (Walker)  until  more  than 
two  years  had  elapsed.  About  that  time, 
Denbam  had  some  disagreement  with  him 
about  other  matters,  left  bis  bouse,  and  soon 
after  married;  and,  after  this  disagreement, 
Denhom,  for  the  first  time,  asserted  bis 
claim  for  the  annuity.  Mrs.  Walker  testi- 
fied to  the  same  effect  as  her  husband.  Den- 
bam testified  that  he  did  take  charge  of  the 
property,  under  an  agreement  with  Walker, 
soon  after  the  deed  was  made,  and  that 
be  took  from  the  tenants  rent  notes  for  that 
year,  for  an  amount  equal  to  the  annuity 
specified  in  the  deed,  taking  them  as  agent 
for  Walker,  but  retaining  for  himself  the 
money  collected;  also,  that  he  continued  to 
do  this  each  succeeding  year,  until  the  spring 
of  1890,  shortly  before  this  suit  was  brought, 
when  he  resumed  possession  in  bis  own 
right  He  denied,  however,  that  the  rents 
thus  collected  were  to  be  accepted  by  him 
in  full  discbarge  of  the  annuity,  and  claimed 
that  a  balance  was  due  him  for  each  year 
during  that  period,  the  amount  collected  hav- 
ing fallen  short  of  the  amount  of  the  an- 
nuity. Accepting,  as  the  verdict  requires 
us  to  do,  the  defendant's  version  of  the 
agreement  under  which  the  plaintiff  took 
cbarge  of  the  property  and  received  the  rents 
and  profits,  It  appears  that  when  the  suit 
was  brought  no  Installment  of  the  annuity 
was  in  arrears.  The  annuity  for  each  year 
bad  been  discharged,  down  to  February  16, 
1890,  the  end  of  the  third  year,  and  under 
the  terms  of  the  deed  the  next  Instaliment 
would  not  be  due  until  1891.  The  plaintiff, 
therefore,  bad  no  right  to  re-enter,  as  for  a 
forfeiture,  at  the  time  he  did,  and  no  right 
to  bave  the  deed  canceled  as  a  cloud  upon 
bis  tiue.  Whether  the  court  erred  in  de- 
creeing that  the  agreement  set  up  in  the  de- 
fendant's plea  should  be  carried  out  in  lieu 
of  the  original  contract  for  payment  of  tbe 
annuity,  it  is  unnecessary  to  decide,  there 
being  in  the  bill  of  exertions  no  assignment 
of  error  in  the  decree  Itself.    Sirror  at  tbe 


court  in  decreeing  upon  a  verdict  la  not 
cause  for  a  new  trial.  See  Brand  v.  Ken- 
nedy, 71  Ga.  707.  709  (4).  Jndgmeat  af- 
firmed. 


TURNBE  et  al.  v.  PEARSON. 

(Supreme  Court  of  Georgia.    Jan.  27,  1894.) 

]toTjo:>  roa  Kaw  Thial— Epfect  or  Excbptiohs 

Pekdbkts  Lite — Accopnt  STiLTso  with 

ElKCDTOR — EfTKOT. 

1.  Upon  the  hearing  of  the  motion  for  a 
new  trial,  the  court  had  no  anthority  to  consider 
exceptions  pendente  lite  filed  by  tne  defendant, 
assigning  as  error  tbe  striking  of  certain  pleas, 
there  being  in  the  motion  no  complaint  that 
the  court  erred  in  striking  the  pleas. 

2.  The  only  ground  of  the  motion  for  a  new 
trial  being  that  the  verdict  was  contrary  to 
law  and  evidence,  and  it  appearing  tiiat  tbe  evi- 
dence demanded  the  verdict,  tbe  court  erred  in 
granting  a  new  trial. 

3.  On  consideration  of  tbe  exceptions  pen- 
dente lite  filed  by  the  defendant,  upon  which  er- 
ror was  assigned  here,  it  is  ruled  that  where  the 
defendant  gave  a  promissory  note  to  the  p'ain- 
tiS's  tcetator  in  his  lifetime,  and  after  his 
death,  upon  an  accounting  and  settiement  be- 
tween the  defendant  and  the  executor,  a  new 
note  was  given  in  renewal  of  tbe  former  one,  the 
defendant,  when  sned  upon  the  last  note,  could 
not  set  up  in  a  plea  of  payment  alleged  credits 
which  ought  to  nave  been  upon  the  first  note, 
and  of  which  the  defendant  necessarily  must 
have  had  knowledge;  the  pleas  alleging  no  con- 
duct or  representations  on  the  part  of  the  ex- 
ecutor, in  procuring  the  new  note,  amounting  to 
fraud,  nor  setting  up  any  facts  showing  that  in 
giving  the  new  note  anything  was  said  or  done 
by  which  the  defendant  should  have  been  de- 
ceived or  misled. 

(Syllabus  by  the  Court.) 

Elrror  from  superior  court,  Hancock  coun- 
ty; H.  McWhorter,  Judge. 

Action  by  D.  L.  Tomer  and  others,  execo- 
tors,  against  St^hen  B.  Pearson.  A  verdict 
was  retiirned  for  plaintiffs,  a  new  trial 
granted,  and  plaintiffs  bring  error.  Revers- 
ed. Judgment  on  exceptions  pendente  lite 
affirmed. 

Following  is  tbe  official  report: 

Tbe  stricken  plea  was  as  follows:  "Tbe 
note  sued  on  was  given  by  defendant  to 
plaintiff  under  the  following  circumstances, 
to^  wit:  That  about  tbe  year  1869  defendant, 
being  Indebted  to  various  parties,  made  ap- 
plication to  said  Thonoas  M.  Turner,  plain- 
tiff's testator,  who  had  previously  proposed 
his  assistance^  for  financial  aid  to  pay  off 
and  discharge  such  indebtednesa  This  the 
said  Turner  agreed  to  do,  taking  as  bis  se- 
curity therefor  a  transfer  from  the  credit- 
ors of  tbe  fi.  fas.  or  other  evidences  of  in- 
debtedness against  this  defendant  held  by 
them,  and  taking  also  from  tbe  defendant 
his  promissory  note  for  tbe  amount  repre- 
sented by  him  to  have  been  paid  for  sucb 
evidences  of  Indebtedness  against  this  de- 
fendant; it  being  expressly  understood  and 
agreed  between  said  testator  and  this  de- 
fendant that  be  was  to  remain  In  possession, 
control,  and  ownership  of  the  property  then 
owned  by  him,  and  to  pay  off,  as  he  might 
be  able,  tbe  indebtedness  thus  contracted 
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with  said  testator,  said  testator   entering 
then  and  there  into  a  written  agreement 
never  to  enforce  said  fl.  fa.  or  fi.  fas.  or  oth- 
er evldenoes  of  debt  against  Iiim,  but  to  bold 
tbem  tor  bla  protection.    Tbe  only  real  lia- 
bility of  this  defendant  not  by  this  agree- 
ment canceled  or  liquidated  was  the  note 
given  aa  atoreeaid.   NererthelesB,  and  not- 
withstanding  said  executions  wwe  paid  off 
as  aforesaid,  and  said  note  given  in  consid- 
eration    thereof,  said    testator    caused  the 
lands  of  this  defendant  to  be  levied  on  and 
exposed  to  sale  undo-  one  or  more  of  said 
fl.  fas.  which  had  been  issued  against  the 
estate  of  this  defendant's  father,  Stephen 
Pearson,  who  degperted  this  life  about  the 
year  ISM,  being  whoUy  free  from  any  in- 
debtedness at  the  time  of  his  death,  and  pur- 
chased said  lands,  taking  tbe  sheriff's  deed 
thereto,  but  having  never  entered  into  pos- 
session   thereof,  ccmtracting   and    agreeing 
with  the    defendant    that    this   defendant 
should  continue  to  remain  in  the  possession, 
control,  and  ownership  of  the  same  just  as 
though   no  such   ostensible   sale  had   been 
made,    and   that    tbe   previous   agreement 
made  concerning  said  ownership  and  pos- 
session should  remain  of  force,  ntith«r  the 
value  of  said  property  nor  the  amount  of 
said  testator's  bid   being   credited   on  said 
notes.    This  defendant  sold  off  various  parts 
of  said  lands,  the  proceeds  of  said  sales  be- 
ing paid  to  said  testator,  be,  by  consent  of 
parties,  making  deeds  or  titles  to  the  pur- 
chasers thereof,  and  agreeing  to  credit  said 
note  with  the  proceeds  thereof,  which  cred- 
its, had  theji  been  properly  made  according 
to  agreement,  would  have  more  than  paid 
off  and  discharged  said  note.    And  this  de- 
fendant further    says    that    the  note,  the 
foundation  of  this  present  suit,  would  have 
never  been  made  by  him  to  plalbtlff  but  for 
the  fraud  practiced  upon  him  by  De  Lamar 
Tarner,  who  had  the  custody  of  the  books 
and  papers  of  said  testator,  and  who  rep- 
resented to  him  that  he  had  received  full 
credit  for  the  proceeds  of  sales  of  all  lands 
sold  by  him,  when  in  fact  said  credits  bad 
not  been  given,  of  which  failure  to  give  said 
credits  defendant  was  ignorant  at  tbe  time 
of  tbe  execution  of  said  note,  and  had  no 
means  of  ascMtainlng  tbe  same,  and  did  not 
discover  the  failure  of  said  De  I^mar  Tur- 
ner to  give  such  credits,  or  the  falsity  of  his 
representations,  until   after   tbe  same  was 
made  and  executed;  and  that  be  would  have 
never  made  and  executed  said  note  if  such 
knowledge    had    been    imparted    to    him. 
Wherefore  defendant  prays  that  plaintiff  be 
required  to  make  him  a  good  and  sufficient 
title  to    the    lands    described  in  plaintiff's 
amended  petition  alleged  to  have  been  the 
conaideratlon  of  said  note,  and  that  defend- 
ant have  Judgment  against  said  plaintiff  for 
wbaterar  amount  may  be  found  due  to  blm 
after  a  full  Investigation  of  said  cause,  to 
be  levied  of  tbe  goods  and  chattels,  lands 
and  tenements,  oX  the  said  testator  in  the 


hands  to  be  administered.  Defendant,  In 
support  of  the  allegation  of  payment,  *  •  • 
says  that  In  tbe  year  1872  there  was  paid  to 
T.  M.  Turner  the  proceeds  of  the  sale  of  5G1 
(five  hundred  and  sixty-four)  acres  land  sold 
and  conveyed  to  John  M.  Garrard,  tmstee, . 
18,587  (thirty-five  hundred  and  eighty-seven 
dollars),  which  amount  was  to  go  as  a  cred- 
it on  his  note  then  held  by  him;  that  one 
hundred  acres  more  of  the  land  of  the  .re- 
spondent was  sold  to  Mach  Boyer  for  the 
sum  of  one  thousand  dollars,  about  the  same 
time;  in  the  year  1877  one  hundred  and 
nlnety-flve  acres  of  his  lands  was  sold  to 
Oolnmbus  Boyer,  for  the  sum  of  $1,365 
(thirteen  hundred  and  sixty-five  dollars);  also 
one  hundred  and  twenty-seven  acres  to  A.  J. 
Spratt,  for  the  sum  of  $885  (eight  bnndred 
and  eighty-five  dollars),  sold  in  the  year 
1877  or  1878;  also  one  hundred  acres  sold 
to  Mrs.  R.  M.  Johnson,  for  the  sum  of  $700 
(seven  hundred  dollars),  867  (three  hundred 
and  sixty-seven)  acres  to  J.  M.,  J.  T.,  and 
Oolumbus  Boyer,  for  $2,800  (twenty-three 
hnndred  d<dlars);  also  abont  seventy  acres 
to  CJoIumbus  Boyer,  for  four  hundred  and 
ninety  dollars;  also  44  (forty-four)  acres  to 
A.  Oulll  for  two  hundred  and  twenty  dol- 
lars; also  37  (thirty-seven)  acres  sold  to  X 
M.  Lary,  for  the  sum  of  f222  (two  hundred 
and  twenty-two  dollars);  also  200  (two  hun- 
dred) acres  land  sold  of  lands  of  T.  J.  Pear- 
son, defendant's  brother,  of  which  this  de- 
fendant was  to  receive  a  credit  of  one  thou- 
sand dollars;  also  $800  (eight  hundred  dol- 
lars) paid  to  T.  M.  Turner  by  Mrs.  (Georgia 
Ann  Culver,  from  the  sale  vt  her  lands,— all 
of  which  payments  aggregate  the  sum  of 
more  than  eleven  thousand  dollars,  which 
sum  is  in  excess  of  the  amounts  due;  that 
all  of  which  proceeds  from  the  sale  of  said 
lands  were  paid  on  this  debt,  and  were  in 
the  hands  of  the  executor  of  T.  M.  Turner,  de- 
ceased, at  the  time  of  the  execution  of  the 
note  sued  on,  and  knowledge  of  which  was 
withheld  from  this  defendant" 

J.  T.  Jordan,  for  plaintiffs  in  error.-  Reese 
&  Little,  for  defendant  in  error. 

SIMMONS,  J.  1.  The  executors  of  T.  M. 
Turner  sued  Pearson  upon  a  promissory  note 
dated  February  10,  1886,  due  January  1st 
next  after  date,  signed  by  the  defendant  and 
payable  to  De  Lamar  Turner,  executor.  The 
defendant  filed  an  equitable  plea,  the  allega- 
tions of  which  will  be  found  In  the  official 
report  On  demurrer,  this  plea  was  stricken 
by  the  court  and  the  defendant  filed  excep- 
tions pendente  lite.  The  plaintiffs  intro- 
duced the  note  In  evidence,  and  closed.  The 
defendant  introduced  no  evidence,  and  the 
jury  returned  a  verdict  for  the  plaintiffs. 
The  defendant  moved  for  a  new  trial,  upon 
the  ground  that  the  verdict  was  contrary  to 
law  and  evidence;  and  a  new  trial  was 
granted.  Tbe  plaintiffs  thereupon  filed  their 
bill  of   exertions,  in  which   they  alleged. 
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among  other  things,  that  the  court  erred  In 
considering,  on  the  hearing  of  the  motion  for 
a  new  truil,  the  exceptions  pendente  lite, 
they  not  being  Incorporated  In  or  made  a 
part  of  the  motion.  In  this  the  court  erred. 
The  court  had  no  authority  to  grant  a  mo- 
tion for  a  new  trial  upon  any  other  grounds 
tlian  those  set  out  in  the- motion.  Shipley 
T.  Elswald,  54  Oa.  520. 

2,  The  only  evidence  before  the  Jury  being 
the  note  sued  on,  the  evidence  demanded  the 
verdict;  and,  the  only  ground  of  the  motion 
for  a  new  trial  being  that  the  verdict  was 
contrary  to  law  and  evidence,  the  court 
erred  In  setting  the  verdict  aside  and  grant- 
ing a  new  trial. 

3.  The  exceptions  pendente  lite  having 
been  sent  up  in  the  record,  properly  certified, 
this  court,  on  the  amtllcation  of  counsd 
for  the  defendant  in  error,  granted  him  leave 
to  assign  error  thereon.  Upon  consideration 
of  the  error  assigned,  we  are  of  the  opinion 
that  the  court  below  was  right  in  the  ruling 
complained  of.  Where  a  debtor  by  promis- 
sory note  and  his  creditor  meet  and  have  an 
accoimtlng  and  settlement,  and  the  debtor 
gives  &  new  note  for  the  balance  due,  in 
renewal  of  th%  old  note,  we  do  not  think  the 
debtor,  when  sued  thereon,  can,  without  al- 
leging fraud  or  mistake,  set  up,  in  a  plea  of 
payment,  alleged  credits  which  ought  to 
have  been  made  upon  the  first  note.  If  the 
defendant  made  the  payments  to  the  tes- 
tator, as  alleged,  he  ought  to  have  known, 
when  the  accounting  and  settlement  with 
the  executor  was  had,  whether  these  pay- 
ments bad  been  credited  or  not;  he  ought  re- 
ally to  have  known  more  about  this  than 
the  executor  did;  and  he  cannot  be  allowed, 
after  renewing  his  note  to  the  executor,  to 
say  tl>at  certain  credits  for  payments  made 
to  the  testator  should  be  allowed  him  now, 
unless  he  alleges  some  cmduct  or  repre- 
sentations on  the  part  of  the  executor,  in 
procuring  the  new  note,  amounting  to  fraud, 
or  that  something  was  said  or  done  by  the 
executor  by  which  he  (the  defendant)  was 
deceived  or  misled.  There  being  no  such  al- 
legation in  the  plea  in  question.  It  was  prop- 
erly stricken. 

Judgment  reversed.  Jndgmmt  on  the  ex- 
ceptions pendente  lite  affirmed. 


BLLIOTT  V.  TYSON. 

(Supreme  Court  of  North  Carolina.    March  5, 
1805.) 

Appeal — Detekuinatio!«  op  Costs. 

Where  the  controversy  between  the  par- 
ties has  been  adjusted  pending  the  action,  an 
appeal  will  not  lie  merely  to  determine  the  costs. 

Appeal  from  superior  court,  Pitt  county; 
Bynum,  Jndg& 

Action  by  L.  F.  Elliott  against  C.  T.  Ty- 
son. There  was  a  judgment  for  plaintiff 
for  coats,  and  defendant  appeals.  Dismiss- 
ed. 


Shepherd  &  Busbee,  for  appellant.  3.  B. 
Batchelor  and  T.  J.  Jarvia,  for  appellee. 

FAIRCLOTH,  a  J.  In  this  action  the 
parties  settled  their  matters  by  paying  and 
receiving  from  each  other  according  to  the 
contract  At  the  conclusion  of  the  trial,  the 
court  rendered  a  judgment  in  favor  of  the 
plaintiff,  and  against  the  defendant,  for 
costs  only,  and  the  defendant  appealed. 

When  nothing  is  involved  except  costs,  an 
appeal  will  not  be  allowed.  Olaric'a  Code, 
600;  FutreU  v.  Deans  (at  this  term)  20  S.  E. 
1013.  When  the  subject-matter  of  the  ac- 
tion has  been  lost,  destroyed,  or  adjusted 
between  the  parties,  an  appeal  will  not  be 
allowed  for  costs  only.  State  v.  Byrd,  93  N. 
O.  624.    Appeal  dismissed. 


STATE  T.  MILLS. 

(Supreme  Court  of  North  Carolina.    March  5. 

1895.) 

Criminal  Law— Isstructiows. 

Instructions  need  not  be  given  in  the  ian- 

gnage  of  the  request,  bnt  are  sufficient  if  given 

in  substance. 

Appeal  from  superior  court,  Walte  county; 
Bynum,  Judge. 

(Jeorse  M.  Mills,  convicted  of  murder,  ap- 
peals.   Affirmed. 

W.  J.  Wimberly  testified:  That  his  dausht«- 
lana  left  home  with  defendant,  and  that  tbey 
said  they  were  going  to  a  neighbor's  house. 
That,  between  1  and  2  In  the  night,  defoidant 
came  back  and  said,  "Some  one  has  killed 
lana."  That  he  also  said  that,  when  they 
went  on,  lana  wanted  to  go  to  the  Yangban 
bouse,  to  see  the  house,  stuck  her  head  in 
the  door,  ani]  some  one  in  the  bouse  knocked 
her  on  the  head.  "He  stepped  back,  and  the 
lick  was  repeated.  He  hollowed,  and  the 
one  in  the  house  told  him  to  shut  his  mouth, 
and  get  away  quick,  or  he  would  kill  him. 
and  he  went  as  fast  as  he  could.  Asked  him 
what  made  him  so  late  getting  I>ack.  Said 
he  got  lost  coming  l>ack.  He  did  not  say 
what  time  they  got  to  Vaughan's  house,  but 
they  could  have  gotten  there  before  dark. 
It  is  %  of  a  mile  from  my  bouse.  Is  in  a 
field,  cultivated,  southwest  from  my  house. 
That  night  there  was  a  little  blood  on  his 
right  shirt  sleeve.  He  said  it  was  spattered 
on  there  when  they  struck  lana."  This  tes- 
timony was  corroborated  by  the  girl's  mother. 
There  was  evidence  that  the  girl  was  preg- 
nant, and  that  defoidant  was  the  cause  of 
her  condition.  There  was  testimony  that  de- 
fendant had  said  that  he  would  make  away 
with  a  woman  in  such  case  if  be  had  to  kill 
her,  and  testimony  that  the  girl,  when  asked 
about  her  condition,  said  that,  if  anything 
was  the  matter  with  her,  defendant  was  the 
cause  of  it  A  storekeeper  testified  that,  on 
the  day  preceding  the  assault  on  the  girl,  de- 
fendant had  bought  laudanum  of  him,  and 
Identified  a  piece  of  blood-stained  paper  as 
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part  of  the  paper  In  which  he  bad  wrapped  It 
There  was  evidence  tending  to  show  that  de- 
fendant had  taken  the  girl  to  the  Vaughan 
house  to  have  an  abortion  performed.  There 
was  also  evidence  that  defendant  was  i>ar- 
tially  blind,  and  tending  to  show  that  hla 
mind  was  weak.  The  girl  lived  for  10  days 
after  the  assault,  and  was  heard  to  say  that 
she  was  going  to  die,  and  that  defendant 
had  murdered  her. 

T.  M.  Argo,  for  appellant  The  Attorney 
General,  for  the  State. 

FUBCHES,  3.  The  defendant  was  indicted 
for  the  morder  of  lana  Wlmberly,  pleaded 
not  guilty,  was  convicted  of  murder  in  the 
first  degree,  and  appealed  to  this  court 

The  defendant  Introduced  no  evidence,  and 
asked  in  writing  tliat  the  following  instruc- 
tions be  given:  "(1)  Even  If  the  Jury  shall 
find  as  a  fact  that  Oeorge  Mills  inflicted  the 
wounds  of  wliich  lana  Wimberly  died,  and 
they  shall  find  that  she  died  of  those  wounds, 
yet  you  cannot  find  him  guilty  of  murder 
In  the  first  degree,  unless  you  shall  also  find 
that  the  act  was  the  result  of  deliberation, 
premeditation,  and  a  design  formed  before- 
hand. (2)  The  Jui7  have  a  right  to  inspect 
the  prisoner  whom  and  whose  care  they  have 
In  charge,  and.  If  they  shall  believe  from  bis 
appearance  and  all  the  evidence  that  be  is  in- 
capable of  meditating,  premeditating,  or  pre- 
forming intelligently  a  design,  they  cannot  find 
him  guilty  of  murder  In  the  first  degree, 
though  they  should  further  find  that  he  in- 
flicted the  wounds,  and  that  she  died  of  them. 
<3)  Though  the  Jury  sbould  find  that  the  de- 
fendant inflicted  the  wounds  upon  the  deceas- 
ed, and  that  she  died  of  Vaoae  wounds,  yet 
they  cannot  flnd  him  guilty  of  murder  in  the 
first  degree  unless  they  shall  also  find  that 
there  was  dellI>eration,  premeditation,  a  pre- 
formed, deliberate  design  in  his  own  mind  to 
do  the  act" 

The  court  refoaed  the  instructions  asked  in 
so  far  as  they  are  not  embraced  in  the  charge 
as  given,  which  was  in  writing,  and  as  fol- 
lows: "(1)  Murder  is  when  a  person  of  sound 
mind  and  discretion  unlawfully  kllleth  any 
reasonable  creature  in  being  and  under  the 
peace  of  the  state,  with  malice  aforethought 
entire,  express,  or  implied.  (2)  By  sound 
mind  and  discretion  is  meant  that  the  one  do- 
ing the  kUliug  has  a  will  or  legal  discretion 
<3)  Malice  la  a  wicked  intention  to  do  the  in- 
jury, and  Is  of  two  kinds,— express  malice 
and  implied  malice.  Express  malice  is  when 
a  party  evidences  an  intention  to  commit  the 
crime.  Implied  malice  is  when  a  person  com- 
mits an  act  unaccompanied  by  any  clrcum- 
■taooes  Justifying  its  commission;  the  law 
presumes  he  has  acted  advisedly,  and  intend- 
ed tbe  Gonaeqaences  produced  by  his  act  (4) 
Every  one  over  the  age  of  14  years  Is  pre- 
sumed by  law  to  be  of  sound  mind  and  dis- 
cretion until  the  contrary  is  proven,  and  the 
burden  Is  on  the  defendant  in  this  case  to 


satisfy  yon,  but  not  beyond  a  reasonable  doubt 
that  he  is  of  sound  mind  and  dlscretioo.  (5) 
By  the  law  of  North  Carolina,  murder  is  divid- 
ed into  murder  in  the  first  degree  and  murder 
in  the  second  degree;  tbe  punishment  of  mur- 
der in  the  first  degree  being  capital,  and  in 
the  second,  imprisonment  in  the  penitentiary 
for  a  term  of  years."  Chapter  85,  Laws  1S93, 
the  act  dividing  murder  into  two  degrees^ 
was  here  read  to  the  Jury.  "(7)  Your  in- 
quiry in  this  case  is:  First  Is  lana  or  lana 
Ellzal)eth  Wlmberly  dead?  Second.  If  yes, 
did  the  defendant  kUI  her?  Third.  If  be  did 
kill  her,  what  were  the  circumstances  under 
which  he  did  the  act  which  produced  her 
death?  And,  before  the  defendant  can  be 
convicted  of  murder,  the  burden  is  on  the 
state  to  satisfy  you  beyond  a  reasonable 
doubt  of  tbe  truth  of  the  first  two  proposi- 
tions, and  tbat  the  killing  was  one  under 
such  circumstances  as  to  make  it  murder  in 
the  first  or  second  degree,  under  what  I  shall 
tell  you  will  be  murder  in  the  first  and  mur- 
der in  the  second  degree.  (8)  Every  pre- 
sumption is  in  favor  of  the  innocence  of  tbe 
defendant;  the  only  presumption  against  him 
being  that  he  is  of  sound  mind  and  discre- 
tion, and  hence  responsible  for  his  acts.  (9) 
The  state  relies  upon  clrciunstantial  evidence 
to  convict  the  defendant  of  murder.  Circum- 
stantial evidence  is  not  inherently  as  strtmg 
or  satisfactory  as  direct  and  positive  evi- 
dence. Still,  if  It  convinces  a  Jury  beyond  a 
reasonable  doubt  it  would  be  their  duty  to 
rely  upon  it  and  to  render  a  verdict  of 
guilty;  but  if,  after  weighing  all  the  circum- 
stances relied  on  and  which  are  proven  to 
the  satisfaction  of  tbe  Jury,  there  is  any  rea- 
sonable way  by  which  they  can  account  for 
the  death  of  lana  Wlmberly  without  saying 
that  the  defendant  killed  her,  it  would  be 
their  duty  to  acquit  him.  (10)  The  law  im- 
plies malice  In  every  willful  and  deliberate 
and  premeditated  killing;  ao  that  if  you  find 
that  tbe  defendant  and  lana  Wimberly  start- 
ed to  Jinks'  for  a  leopard  plant,  and  they 
passed  by  tbe  Yaughan  house,  and  the  de- 
fendant, with  tbe  gun  rack  or  a  like  heavy 
instrument  in  pursuance  of  a  design  previ- 
ously formed,  inflicted  upon  tbe  head  and 
face  of  lana  Wimberly  5  or  6  blows,  fractur- 
ing ber  skull,  and  otherwise  injuring  her, 
from  which  injuries  she  died,  the  law  pre- 
sumes tbe  malice,  and  it  will  be  murder  in 
the  first  d^ree.  But  malice  is  not  Implied 
from  the  mere  killing  with  the  gun  rack  or 
other  like  deadly  weapon;  the  killing  must 
have  been  done  willfully,  deliberately,  and 
with  a  preconceived  Intention.  (11)  Where 
two  persons  agree  to  commit  a  felony,  each  is 
responsible  for  tbe  act  of  tbe  other,  provided 
it  be  done  in  pursuance  of  the  original  under- 
standing or  in  furtherance  of  the  common 
purpose.  Hence  (12),  if  you  flnd  that  the  de- 
fendant agreed  together  with  A.  J.  Wimber- 
ly and  Julia  Atwater  and  others  to  take  lana 
Wimberly  to  tbe  Vaughan  house  for  Julia  At- 
water to  produce  an  abortion  on  her,  pro- 
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dTictnff  en  abortion  being  a  felony,  and  an 
abortion  being  as  follows:  'Every  person  who 
shall  willfully  administer  to  any  woman  ei- 
ther pregnant  or  quick  with  child,  or  pre- 
scribe for  any  such  woman,  or  advise  or  pro- 
cure any  such  woman  to  take  any  medicine, 
drug,  or  substance  whatever,  or  shall  use  or 
employ  any  Instrument  or  other  means  with 
intent  thereby  to  destroy  said  child,  unless 
the  same  shall  have  been  necessary  to  preserve 
the  life  of  such  mother,  and  every  person 
who  shall  administer  to  any  pregnant  wo- 
man, or  prescribe  for  any  such  woman,  or  ad- 
vise and  procure  such  woman  to  take  any 
medicine  drug  or  anything  whatsoever  with 
Intent  thereby  to  procure  the  miscarriage  of 
any  such  woman,  or  to  Injure  or  destroy  such 
woman,  or  shall  use  any  instrument  or  appli- 
cation for  any  of  the  above  purposes,'— and 
the  defendant,  in  pursuance  of  that  agree- 
ment, carried  her  to  the  Vaughan  house  to 
effect  that  purpose,  and  Julia  Atwater  killed 
her  in  the  attempt  to  produce  the  abortion, 
the  defendant  being  present,  aiding  and  abet- 
ting, it  would  be  murder  in  the  first  degree, 
if  he  knew  the  nature  of  the  act  he  was  do- 
ing and  that  the  act  was  wrong.  (18)  If  you 
find  that  the  defendant  agreed  together  with 
A.  J.  Wlmberly  and  Julia  Atwater  and  oth- 
ers to  take  lana  Wimberly  to  the  Vanghan 
house  for  Julia  Atwater  to  produce  an  abor- 
tion,—end  I  have  just  explained  to  you  what 
is  an  abortion,— and  the  defendant,  in  pursu- 
ance of  that  agreement,  carried  her  to  the 
Vaughan  house  to  effect  that  purpose,  and 
Julia  Atwater  was  not  at  the  house,  and  the 
defendant  killed  her  because  of  a  precon- 
ceived, willful,  and  deliberate  puri>08e  to  kill 
her  unless  the  abortion  was  produced,  it 
would  be  murder  in  the  first  degree;  or  if  be 
attempted  to  produce  an  abortion,  and  killed 
her  In  the  attempt,  it  is  murder  in  the  first 
degree;  or  if  he  attempted  to  kill  her  with 
laudanum,  procured  previously  for  that  pur- 
pose, and  falling  in  that,  and  in  pursuance 
of  a  plan  prevlounly  conceived,  willfully  and 
deliberately  killed  her  with  the  gun  rack  or  a 
like  deadly  weapon,  it  is  murder  in  the  first 
degree.  (14)  If  you  find  as  a  fact  that  de- 
fendant inflicted  the  wound  upon  lana  Wim- 
berly from  which  she  died,  but  he  did  not  do 
it  deliberately,  wlllfnlly,  and  with  premedita- 
tion, it  is  murder  in  the  second  degree.  (15) 
If  yon  find  that  he  Inflicted  the  fatal  wounds, 
the  jury  have  a  right  to  look  at  the  defendant, 
and  to  c<»iBlder  his  appearance,  together  with 
the  evidence  which  has  been  introduced;  and 
If  his  appearance,  with  such  of  the  evidence 
as  the  Jury  believe,  satisfy  you  that  he  did 
not  know  the  nature  of  the  act  he  was  do- 
ing, or  that  it  was  wrong  to  do  it,  he  would 
not  be  guilty.  If  his  appearance  and  the  ev- 
idence which  you  believe  satisfy  you  he  Knew 
the  act  he  was  doing  was  wrong,  but  he  was 
not  of  sufficient  mind  to  be  capable  of  delib- 
erate premeditation,  he  woiuld  be  guilty  of 
murder  in  the  first  degree.  (16)  If  yon  find 
the  defendant  and  lana  Wimberly  went  to 


the  Vanghan  house,  and  some  one  else  struck 
the  fatal  blows,  and  this  defendant  had  nuth- 
ing  to  do  with  it,  as  told  by  blm  to  A.  J. 
Wimberly,  if  you  believe  Wimberly,  he  Is  not 
guilty  of  anything."  (17)  The  court  then 
summed  up  the  evidence,  pointing  out  to  the 
jury  the  bearing  it  had  on  the  commission  of 
the  deed,  the  conti^ntlon  of  the  state,  tbe  con- 
tention of  the  defendant,  the  absence  of  mo- 
tive, the  fact  that  the  defendant  had  a  ri};ht 
to  rely  upon  the  evidence  of  the  state  for  bis 
defense  as  much  as  though  he  bad  introduced 
evidence  himself. 

There  were  no  exceptions  to  the  charge  fur- 
ther than  to  a  failure  to  give  the  Instructions 
asked  by  the  defendant.  There  was  a  ver- 
dict of  grullty  of  murder  in  the  first  degree, 
and  judgment  of  death  pronounced,  after 
overruling  motion  in  arrest  of  Judgment  and 
motion  for  a  new  trial.    Defendant  appealed. 

It  is  not  contended  by  the  state  that  tbe 
court  below  gave  the  Instrnctions  in  the  lan- 
guage in  which  they  were  asked.  Bnt  it  is 
o(mtended  they  were  given  tn  substance  and 
effect,  and  that  la  all  the  law  required  to  be 
done.  Betfaea  v.  Railroad  Co.,  106  N.  O.  279, 
10  S.  B.  1045,  and  many  other  cases.  And, 
upon  a  careful  examination  of  his  honor's 
charge,  it  seems  to  us  that  this  is  true;  ttant 
in  substance  and  effect  the  court  did  give  de- 
fendant's Instructions.  The  three  instruc- 
tions asked  by  defendant  are  very  nearly  the 
same,  except  that  the  second  Instruction  ask- 
ed his  honor  to  diarge  tbe  jury  that  they  had 
the  right  "to  Inspect  the  prisoner,"  whidi  was 
given.  In  our  opinion,  the  tenth,  fonrteenth, 
and  fifteenth  paragraphs  of  his  honor's  charge 
did  give  in  substance  and  effect  the  prayers 
of  defendant;  and,  if  they  did,  there  be- 
ing no  other  exception,  and  no  error  appear- 
ing in  the  record,  we  must  affirm  the  judg- 
ment of  the  court  below.  Bnt  we  have  care- 
fully examined  the  whole  charge  of  the  court, 
and  are  of  the  opinion  that  it  is  full  and  fair 
to  the  defendant;  and,  if  It  does  not  give  in 
substance  and  effect  the  prayers  asked  by 
the  defendant  (as  we  think  it  does),  that  it  Is 
a  correct  exposition  of  the  law  of  this  state 
as  it  now  exists,  under  the  statute  of  1803, 
dividing  murder  into  two  degrees.  State  v. 
Puller,  114  N.  C.  885,  19  S.  B.  797,  where  this 
act  was  fully  and  ably  discussed  in  the  opin- 
ion of  tbe  court  by  Justice  Avery,  and  In  the 
dissenting  opinion  of  Justice  Clark. 

There  Is  no  error.  Let  this  opinion  be  cer- 
tified, to  the  end  that  the  sentence  of  the 
court  may  be  executed. 


COX  V.  McGOWAN. 

(Supreme  Court  of  North  Carolina.     Feb.  26. 
1893.) 

OBF.D  or  INPAUT— RiTIVICATION— DBSORIPTinX. 

1.  Where  an  Infant  eonveyB  land,  and,  up- 
on coming  of  age,  takes  up  tbe  old  deed,  and  re- 
conveys  by  another,  in  affirtnanco  of  it,  the  orig- 
inal deed  is  thereby  rendered  valid  ab  initio. 
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2.  A  deed  hj  defendant  described  the  land 
conveyed  as  heint;  "bounded  mi  the  •  •  • 
south  •  •  •  by  the  lands  of  C,  beinR  the 
part  of  the  Mc6.  land  conveyed  by  him  [McGJ 
to  [the  mortgagorl,  and  containing  87  acres, 
more  or  less."  Before  the  execotion  of  the 
deed  defendant  and  C.  exchanged  certain  of 
their  lands,  in  order  to  straighten  the  division 
line  forming  defendant's  southern  boundary. 
Bild,  that  the  description  indnded  the  land  con- 
veyed to  defendant  by  C,  the  specific  reference 
to  the  southern  bonnoary  controlling  the  general 
reference  to  the  land  as  conveyed  by  McG. 

Appeal  from  superior  court,  Fltt  countj; 
Byaum,  Judge. 

Ejectment  by  Sarah  Cox  against  J.  B.  Mc- 
Gowan.  Judgment  in  part  for  plaintiff,  and 
from  that  part  of  the  judgment  In  favor  of 
defendant  plaintiff  appeals.     Reversed. 

A  portion  of  the  land  involved  was  con- 
veyed to  defendant  by  an  Infant,  who,  ujton 
coming  of  age,  took  up  the  original  deed,  and 
executed  another  In  affirmance  of  It 

Jarris  &  Blow,  for  apiteUant.  Jaa.  F. 
Moor«,  tor  appellee. 

AVERT.  J.  The  plaintiff,  Sarah  Cox, 
claims  tluOTish  a  purchaser  at  a  foreclosure 
sale  wider  a  mortgage  deed  executed  by  the 
defendant,  J.  B.  McOowan,  to  mte  W.  H. 
Cox,  wherein  the  land  conveyed  is  describ- 
ed as  "a  certain  tract  of  land  in  the  county 
of  Pitt,  bounded  on  the  north  by  the  land 
of  S.  F.  Worthington,  on  tbe  east  by  the 
lands  of  T.  A.  McGowan,  and  on  the  south 
and  west  by  the  lands  of  Henry  Carey;  beinc 
the  part  of  the  Burton  McGowan  land  con- 
veyed by  him  to  James  H.  McGowan,  and 
containing  eighty-seven  acres,  more  or  less." 
The  acUon  Is  brought  for  possession,  and  the 
land  declared  for  in  the  complaint  is  de- 
scritied  In  the  same  way  as  in  the  deed, 
except  that  the  second  description  after  the 
words  "land  conveyed"  is  omitted.  Prior  to 
the  execution  of  the  mortgage,  Henry  Carey, 
whose  name  is  mentioned  as  adjacent  owner 
In  tbe  deed,  had  aliened  one  and  a  half  acres 
of  his  original  tract  to  James  B.  McGowan, 
who  had  conveyed  in  exchange  therefor  the 
same  amount  of  the  lanu  previously  convey- 
ed to  bim  by  Burton  McOowan.  This  bad 
been  dcme  In  order  to  straighten  the  division 
line  betweoi  the  two;  the  result  being  that 
the  line  of  J.  B.  McGowan  on  the  south  was 
not  the  same,  when  the  mortgage  deed  was 
executed,  in  March,  1801,  as  when  Burton 
McGowan  had  previously  conveyed  to  him. 
Carey  was  not  21  years  of  age  when  he  ex- 
ecuted tbe  deed  to  the  acre  and  a  half,  iii 
1889,  but  executed  another  deed  for  the 
same.  In  fnlfillment  of  a  promise  then  made 
to  ratify  on  arriving  at  full  age,  In  October, 
1S91,  but  after  the  execution  of  tbfe  mort- 
gage. The  deed,  being  a  voidable,  executed 
conveyance,  might  have  been  ratified  with- 
out the  execntton  of  another  deed.  Turner 
r.  Galther.  83  N.  C  3C2  et  aeq.  But  that,  as 
an  act  of  affirmance,  when  done,  bad  rela- 
tion back,  so  as  to  make  tbe  original  deed 
valid  ab  initio,  instead  of  void.     10  Am.  & 


Bng.  Enc.  Law,  pp.  647,  648,  note  1;  Mc- 
Cormac  v.  Leggett,  8  Jmies  (K.  C.)  425. 

The  plaintiff  contended  that,  under  the  first 
of  tbe  two  descriptions,  the  one  acre  and  a 
half  on  which  W.  H.  Oox  had  ei-ected  his 
improvements  passed  by  the  mortgage  deed, 
in  March,  1891,  the  line  of  Henry  Carey, 
at  that  time,  having  been  so  altered  by  the 
exdiange  as  to  run  south  of  it.  The  defend- 
ant insisted  that  the  reference  to  the  Bur- 
ton McGowan  deed  was  equivalent  to  insert- 
ing Its  calls  as  a  secMid  description  in  the 
mortgage  deed,  and,  if  that  were  not  so, 
that  the  two  descriptive  clauses  might  be 
constmed  together,  so  as  to  give  effect  to 
both,  and  make  the  two  consistent,  by  adopt- 
ing the  Carey  Une,  described  in  the  Burton 
McOowan  deed.  Instead  of  the  dlvisicm  line 
established  by  the  exchange.  All  rules 
adapted  for  the  construction  of  deeds  tend 
towards  one  objective  point.  They  embody 
what  the  law,  founded  on  reason  and  experi- 
ence, declares  to  be  the  best  means  of  arriv- 
ing at  the  Intention  of  the  iiartles.  3  Washb. 
Real  Prop.  428,  429.  The  intenUon,  of 
course,  relates  to  the  time  when  the  deed 
Is  delivered;  hence,  course  and  distance,  or 
even  what  is  considered  in  law  a  more  cer- 
tain or  controlling  call,  must  yield  to  evi- 
dence. If  believed,  that  the  parties,  at  the 
time  of  the  execution  of  a  deed,  actually  ran 
and  located  a  different  line  from  that  called 
for,  such  evidence  being  admissible  to  show 
the  description  of  the  line  to  be  a  mistake. 
Buckner  v.  Anderson,  111  N.  O.  575,  16  S. 
B.  424;  Cherry  ▼.  Slade,  8  MuriOi.  82;  Baxter 
T.  WUson,  95  N.  0.  137;  Stanly  v.  Green,  12 
CaL  148;  3  Washb.  Real  Prop.  43S.  In  sup- 
port of  tbe  position  stated,  we  find  that  Tied- 
num,.  In  his  exhaustive  word  on  Real  Proper- 
ty (section  828),  lays  down  the  rule  as  fol- 
lows: "  'Contemporanea  exposlto  est  optima 
et  fortlssima  in  lege.'  In  construing  deeds, 
courts  endeavor  to  place  themselves  in  the 
position  of  the  parties  at  the  time  of  the  con- 
veyance, in  order  to  ascertain  what  is  in- 
tended to  be  conveyed;  for.  In  describing 
the  pn^erty,  parties  are  presumed  to  refor 
to  its  condition  at  that  time,  and  tbe  mean- 
ing of  their  terms  of  expression  can  only  be 
properly  understood  by  a  knowledge  of  their 
position,  and  that  of  the  property  conveyed." 
The  familiar  rule  that  the  course  of  a  stream 
called  for  as  a  boundary  is  to  be  determined 
by  showing  tbe  location  at  the  date  of  the  con- 
veyance Is  referred  to  as  one  lllustratloa  of 
the  practical  operation  of  the  rule. 

Wblle  there  was  no  proof  of  a  survey  or 
actual  marking  out  of  the  boundary  at  the 
date  of  the  mortgage  deed,  the  foregoing  au- 
thorities have  been  cited  to  show  the  recog- 
nition of  tbe  principle  that  parties  are  con- 
sidered, in  law,  as  Intending  that  whatever 
is  understood  to  be  the  true  line  at  the  date 
of  the  deed  shall  govern.  3  Washb.  Real 
Prop.  435.  In  March,  1891,  J.  B.  McGowan 
was  bound  by  bis  deed,  till  It  should  appear 
whether  Carey  would  repudiate  his  on  arriv- 
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lug  at  fan  age.  Carey's  conveyance  was 
then  voidable,  but  when  ratified,  In  October, 
1891,  the  exchange  made  In  1888,  to  all  In- 
tents and  purposes,  became  valid.  The  new 
south  line  created  by  tbe  exchange  was  the 
tme  Une  referred  to  as  a  boundary  In  the 
first  of  the  two  descriptions,  and  therefore 
the  second  description,  which  was  Incon- 
sistent, could  not  govern.  Where  a  deed 
contains  two  Irreconcilable  descriptions  of 
the  entire  boundaries  of  a  tract  of  land,  or  of 
a  single  line,  calls  for  more  stable  monu- 
ments, such  as  tbe  lines  of  other  tracts,  or 
well-known  natural  objects,  will  be  adopted, 
rather  than  coarse  and  distance.  8  Wasbb. 
Real  Prop.  424;  Buckner  v.  Anderson,  111 
N.  O.  672,  16  S.  B.  424;  Proctor  v.  Pool, 
4  Dev.  370;  Shaffer  v.  Hahn,  111  N.  C.  11, 
15  S.  B.  1033.  In  doubtful  cases,  the  role 
that  the  construction  must  be  favorable  to 
tbe  grantee  will  prevail,  or  tbe  maxim  that 
the  first  description  In  a  deed  Is  presumed  to 
express  the  true  Intention  of  the  parties  may 
be  Invoked  to  tip  the  nodding  beam.  Vance 
V.  Fore,  24  Cal.  436.  But,  whether  a  spe- 
clflc  description  comes  before  or  after  a  gen- 
eral designation,  It  most  prevail,  upon  the 
underlying  principle  that  the  law  will  al- 
ways demand  the  production  of  the  highest 
evidence,  and,  as  between  two  descriptions, 
will  prefer  that  which  Is  most  certain.  In 
Carter  v.  White,  101  N.  C.  30,  7  S.  B.  478, 
tbe  court  held  that  the  first  description, 
"known  as  Walker's  Island,"  must  yield  to 
a  more  specific  one,  by  metes  and  bounds, 
which  did  not  Include  tbe  whole  island. 
The  boundaries,  as  set  forth  In  the  first  de- 
scription fn  the  mortgage,  are  the  lines  of 
the  three  adjacent  tracts,  which,  it  was  ad- 
mitted, completely  surrounded  W.  H.  Cox's 
place.  As  we  have  seen,  the  parties  are 
presumed  to  have  contracted  with  reference 
to  the  then  existing  boimdaries.  After  lay- 
ing down  the  rules  that  the  true  line  orig- 
inally run,  old  marked  lines,  or  the  lines  of 
adjacent  tracts,  may  be  proved  to  vary 
course,  or  extend  or  diminish  distance,  Chief 
Justice  Taylor,  In  commenting  upon  them  in 
Cherry  v.  Slade,  supra,  said  that  all  of  the 
rules  were  founded  "upon  the  same  reason," 
"the  design  of  all  being  to  ascertain  the  lo- 
cation originally  made."  The  location  orig- 
inally made  must  have  conformed  to  the 
true  boundaries  then  existing.  Carey  did  not 
then  own  the  one  acre  and  a  balf,  bat  had 
conveyed  It  by  a  deed,  since  made  valid, 
so  as  to  remove  his  line  to  the  south  of  it, 
and  make  the  first  specific  description  in- 
clude It  within  the  3.  B.  McGowan  tract 

Looking  beyond  our  own  adjudications,  we 
find  that  in  the  case  of  Dana  v.  Bank,  10 
Mete.  (Mass.)  250,  where,  under  the  first  de- 
scription, the  land  was  completely  surround- 
ed by  a  street,  lines  of  adjacent  tracts,  and  a 
river,  the  supreme  court  of  Massachusetts 
held  (as  did  this  court  in  Carter  v.  White, 
supra)  that  such  a  specific  description  pre- 
vailed over  a  more  general  one,  because  It 


was  more  definite,  not  because  It  was  first 
giveii  in  the  deed.  But  that  case  Is  more 
completely  In  point  here,  since  tbe  second 
description  there  set  forth  was,  "being  tbe 
same  set  off  to  the  representatives  of  the  late 
William  S.  Crook,  deceased,  In  the  division 
of  the  estate  of  Enoch  Crook,  deceased,  re- 
corded with  Middlesex  Probate  Records,  b. 
177,  p.  97,  &C."  WhUe,  in  our  case.  It  is  ad- 
mitted that  tbe  Burton  McOowan  deed  did 
not  include  the  acre  and  a  half  In  controver- 
sy, the  calls  of  that  deed  are  not  given  In  the 
statement  of  the  case,  nor  is  any  reference 
made  to  the  registry,  or  directly  to  the  deed, 
for  a  more  perfect  description.  But  in  Dana 
V.  Bank,  supra,  the  more  general  descrip- 
tion refers  to  tbe  book  and  page  of  the  rec- 
ord, as  exhibiting  the  whole  deed.  Tbe  de- 
scription, which  calls  for  lines  of  other  tracts, 
we  can  see,  fixes  the  boundaries  by  what 
are  considered  stable  and  certain  monu- 
moits,  then  existing,  and  Is  to  be  preferred 
to  one  that  is  more  general,  even  where  the 
more  general  designation  of  the  lines  can, 
by  reference  to  other  deeds,  be  made  more 
specific.  It  is  true  that  In  numerous  cases, 
which  we  need  not  cite,  it  has  been  held  that 
the  reference  in  one  deed  to  another  makes 
It  competent  to  Introdace  the  conv^anoe  re- 
ferred to  In  evidence,  tor  the  purpose  of 
showing  that  tbe  original  Instrument  offered 
Is  not  void  for  vagueness  In  the  descriptive 
clause;  but  it  does  not  follow  that  there  Is 
any  confiict  between  that  rule  and  tbe  one 
Invoked  In  the  decision  of  this  case,  that  the 
general  designations,  such  as  "known  as  the 
•Brown  Place,' "  or  "known  as  the  'Mt  Ver- 
non Place,' "  thongb  susceptible  at  location 
by  proof  aliunde,  must  yield  to  a  more  spe- 
cific description,  which  marks  out  the  bound- 
aries as  lines  of  adjoining  tracts,  streets,  or 
rivers,  or  deslgrnated  comers,  with  course 
and  distance,  either  preceding  or  following 
that  which  Is  less  definite  in  the  same  In- 
stmment  The  parties  are  presumed  to  have 
Intended  to  be  governed  by  the  description 
which  they  make  specific,  where  It  Is  In  con- 
fiict with  another. 

We  think  that  there  was  error  in  the  mling 
of  the  court  below.  The  judgment  Is  re- 
versed. Let  judgment  be  «>tered  for  tbe 
plaintiff  below. 


In  re  FREEMAN  et  aL 

(Supreme  Court  of  North  Carolina.     March  5, 
1895.) 

Nora  or  Mabbied  Woman — Rights  or  Thtakt 

BT  CCKTEST. 

1.  A  rote  at^ed  by  husband  and  wife  Joint- 
ly Is  executed  with  the  husband's  written  con- 
sent, within  Code,  {  1826,  requiring  hit  writ- 
ten consent  to  certain  contracts  of  the  wife. 

2.  In  a  proceeding  by  a  father  as  tenant 
by  the  cnrtrsy  and  his  ion  as  heir  at  law  of  the 
deceased  wife  and  mother,  to  sell  land  formerly 
the  property  of  the  mother,  to  satisfy  a  mort- 
gage thereon  exectited  by  the  father  and  moth- 
er jointly,  where  the  consideration  of  the  mort- 
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cage  waa  ared  to  benefit  the  land,  eanity  will  not 
require  the  curtesy  interest  of  the  ntber  to  bear 
the  whole  burden  of  the  debt  but  will  require 
the  mortgage  to  be  discharged  out  of  the  en- 
tire proceeds  of  the  sale,  and  the  value  of  the 
father's  present  interest  to  be  ascertained  and 
paid  out  of  the  balance. 

Appeal  from  superior  conrt,  Wayne  conn- 
ty;   Bynom,  Judge. 

Petition  by  R.  M.  Freeman  and  R.  M. 
Freeauui,  Jr.,  by  his  next  friend,  for  the  con- 
firmation of  a  sale  of  land.  The  title  to 
land  vested  in  R.'M.  Freeman,  Jr.,  as  the 
only  heir  at  law  of  his  mother,  subject  to 
the  life  estate  of  his  father,  R.  M.  Freeman, 
as  toiant  by  the  curtesy.  From  a  Judgment 
ordering  a  sale  of  the  land,  and  that  the 
coitesy  interest  of  R.  M.  Freeman  In  the 
proceedings  be  first  applied  to  the  satisfac- 
tion of  a  mortgage  lien  on  the  property,  and, 
if  such  curtesy  interest  was  not  sufficient 
to  satisfy  the  mortgage,  that  the  balance 
be  paid  ont  of  the  amotmt  due  R.  M.  Free- 
man, Jr.,  petitioner  R.  M.  Freeman  appeals. 
Reversed. 

Aycock  &  Daniels,  for  appellant 

AVERT.  J.  The  note,  being  in  form  » 
joint  contract  of  husband  and  wife,  was, 
within  the  meaning  of  the  statute,!  executed 
with  his  written  consent  Farthing  y. 
Shields,  106  N.  C.  289,  10  S.  E.  008;  Flaum 
T.  Wallace,  108  N.  O.  296,  9  S.  B.  587.  While 
she  did  not  specifically  charge  her  separate 
personal  estate,  w  enter  into  a  contract  In 
any  way  enforceable  against  her,  by  merely 
signing  such  a  note  as  is  described  in  the 
record  sent  up,  she  did  afterwards  bind  the 
land  conveyed  in  the  mortgage  deed  exe- 
cuted by  her  husband  and  herself,  earth- 
ing y.  Shields,  106  N.  O.,  at  page  299,  10 
S.  K.  998;  Thurber  v.  La  Roque,  105  N.  O. 
311,  11  S.  K  460;  WiUiams  v.  Walker,  111 
N.  a  604,  16  S.  B.  706.  She  might  have  so 
incumbered  her  own  land  to  secure  a  debt 
of  the  husband,  created  for,  and  inuring 
solely  to,  his  benefit  Shinn  v.  Smith,  79 
N.  C.  310;  Newhart  v.  Peters,  80  N.  O.  166. 
Here,  however,  it  is  found  as  a  fact  that  the 
money  which  was  the  consideration  of  the 
note  was  paid  to  her,  and  was  expended 
by  ber  in  building  a  bouse,  which,  of  course, 
enhanced  the  value  of  the  land  sold.  It  was 
competent  and  pertinent,  as  between  the 
parties  interecrted,  to  inquire  into  the  con- 
sideration. Flanm  v.  Wallace,  supra;  Jet- 
frees  y.  Green,  79  N.  G.  330. 

The  wife  died,  leaving  as  her  only  heir  at 
law  the  infant  petitioner,  R.  M.  Freeman, 
Jr.,  who,  with  his  next  friend,  appointed 
by  the  courts.  Joins  bis  father,  R.  M.  Free- 
man, tenant  by  the  curtesy,  in  the  petition 
to  sell  the  land.  The  sole  question  present- 
ed by  the  appeal  is  whether  the  mortgage 

1  The  statute  referred  to  is  Code  N.  CX  1 1826, 
providing  that,  with  certain  exceptions,  the  writ- 
ten consent  of  the  husband  must  be  given  to  con- 
tracts of  the  wife  affecting  her  property. 


debt,  which  Is  a  Uen  np<Hi  the  land,  is  to  be 
first  discharged  out  of  the  purchase  money 
arising  from  the  sale  of  the  land,  and  then 
the  present  value  of  the  husband's  life  es- 
tate in  the  residue  ascertained,  and  paid  to 
him,  or  whether  the  present  value  of  his 
life  estate  in  the  whole  fund  is  to  be  first 
determined,  and  the  whole,  or  so  much  of  it  as 
may  be  necessary,  applied  to  the  payment 
of  the  debt.  In  exoneration  of  the  interest  of 
the  heir  at  law.  The  wife  was  not  surety 
for  the  husband,  and  her  infant  heir  at  law 
cannot  invoke  the  aid  of  the  principle  ap- 
proved In  WeU  y.  Thomas,  114  M.  C.  197, 
19  S.  B.  103,  for  the  reason  that  his  mother 
did  not  mortgage  her  land  to  secure  a  debt 
created  by  the  husband  for  his  own  benefit, 
bat  to  procure  money  to  be  expended  on  the 
improvement  of  her  separate  real  estate. 
The  right  of  the  wife  to  secure  the  pavment 
of  money  expended  in  the  improvement  of 
her  own  land,  by  conveying  it  by  a  mort- 
gage deed.  In  which  the  husband  Joins,  and 
with  privy  examination  of  herself,  cannot 
be  questioned,  as  was  said  by  the  present 
chief  Justice  in  Jeffrees  v.  Green,  supra,  "ex- 
cept np<n  the  theory  that  a  feme  covert  can- 
not sell  or  charge  her  separate  estate  for 
ber  own  benefit,  or  the  improvement  of  her 
own  property."  The  consideratlMi  of  the 
debt  having  inured  to  the  enhancement  in 
value  of  the  very  tract  of  land  now  sold, 
it  would  be  inequitable,  when  the  ptnrcliase 
money  comes  into  court  for  division  be- 
tween her  husband,  as  tenant  by  the  cur- 
tesy, and  her  heirs  at  law,  to  devote  so 
much  of  it  as  is  due  him  in  lieu  of  his  life 
estate  to  tbe  payment  of  the  unpaid  bal- 
ances on  the  note,  on  the  ground  that  she, 
as  surety,  had  pledged  her  property  for  his 
debt  AtkinsMi  v.  Richardson,  74  N.  O.  465. 
Such  a  ruling  would  be  fotmded  upon  a 
theory  clearly  contradictory  of  the  facts  ex- 
plicitly found  by  the  court  as  the  basis  of 
the  decree.  For  the  reasons  given,  the  Judg- 
ment must  be  reversed,  and  Judgment  en- 
tered below  in  accordance  with  this  opinion. 
Reversed^ 


LANGSTON  et  ox.  v.  WEIL  et  aL 

(Snpreme  Conrt  of  North  Carolina.     March  B, 
1895.) 

Rss  Judicata. 

Where  the  Judgment  of  the  clerk  sus- 
taining a  demurrer  for  misjoinder,  and  dismiss- 
ing a  complaint,  in  special  proceedings  before 
him.  Is  affii  med  on  appeal  to  the  judge,  and  an 
appeal  from  the  judgment  of  affirmance  is  not 
perfected,  a  subsequent  motion  to  divide  the  ac- 
tion is  properly  overruled,  as  the  matters  in- 
volved are  res  judicata. 

Appeal  from  superior  court,  Wayne  coun- 
ty;  Winston,  Judge. 

Action  by  Daniel  Langston  and  wife 
against  H.  WeU  &  Bro.  From  a  judgment 
for  defendants,  plaintiffs  appeal.    Affirmed. 

Tbe  plaintiff  Elizabeth  Laugston,  upon  in- 
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ConnatloA  and  belief,  allegea:   "(1)  That  the 

lata  K.  W.  Langston  died  on  the day 

,  1884,  baring  made  no  will,  and  being 

eelsed  In  fee  of  the  following  tract  of  land 
{describing  it],  and  one  other  tract  adjoin- 
ing [describing  It],  all  of  the  above-men- 
tioned tracts  being  the  same  conveyed  by 
T.  T.  Hollowell,  administrator,  to  H.  Weil 
&  Bro.  (2)  That  at  the  time  K.  W.  Lang- 
ston  died  he  had  no  children,  and  his  only 
heirs  at  law  were  the  childi-en  of  bis  de- 
ceased brother,  Gr.  Langston,  and  Mrs.  Lane, 
his  sister,  who  had  six  children,  the  plaln- 
tJfr  Elizabeth  being  one  of  them,  and  was 
married  at  the  time  the  said  Mrs.  Lane  died, 
and  her  husband  Is  still  living.  (8)  That 
Mrs.  Lane  remained  In  possession  of  the 
land  after  the  death  of  said  Langston  until 

the day  of  May,  1880,  when  she  died. 

<4)  That  said  K.  W.  I^angston  left  a  widow, 
who  is  now  living  In  Wilmington,  N.  G.  (5) 
That  HoUoweil  was  appointed  administrator 
ot  Langaton,  deceased,  on  April  22, 1805,  and 

on day  filed  a  petition  to  sell  the  land 

of  the  late  Langaton  for  assets  to  pay  debts. 
No  process  or  summons  was  served  on  the 
heirs  of  Grafton  Langaton  or  Mrs.  Lane,  nor 
bas  either  of  them  appeared  in  the  so-called 
'petition.'  (6)  That  the  late  Langston  had 
sntUcient  personal  property  to  pay  the  debts 
of  his  estate.  (7)  That  Hollowell,  adminis- 
trator, in  pursnance  of  this  ex.  parte  decree, 
pi-etended  to  sell  the  land,  and  on  Decem- 
ber 2D,  1870,  made  a  deed  to  defendant  Well, 
which  is  made  a  part  of  this  complaint." 
"(9)  That  said  WeU,  well  Imowlng  that  said  S. 
H.  Denmark  [mortgagor],  had  no  power  to 
mortgage  this  land  to  bim  for  the  purpose  of 
aiding  him  in  cultivating  a  crop  for  the  year 
18U1,  and  In  pursnance  of  power  of  sale  con- 
tained In  this  mortgage,  sold  the  laud  to 
one  David  3.  Bzzell,  and  made  deed  to  him. 
(10)  That  said  Bzaell,  well  knowing  that 
Weil  had  no  power  to  make  a  deed  to  him, 
notwithstanding  this  tact,  made  a  deed  to 
said  Weil  &  Bro.  (11)  That  aU  of  the  above- 
mentioned  deeds  were  made  to  Weil  &  Bro. 
on  account  of  the  authority  of  said  Hollo- 
well, administrator,  to  sell  the  same.  (12) 
That  defendants  took  possession  of  the  land 
in  1880,  with  full  knowledge  of  all  the  facts 
set  forth  In  this  complaint  (13)  That  Den- 
mark, well  knowing  that  he  had  no  power 
to  make  a  deed  to  defendants,  notwithstand- 
ing this  fact,  and  under  the  right  obtained 
by  purchasing  the  land  from  HoUoweil, 
made  a  deed  to  defendants.  Wherefore 
plaintiff  demands  Judgment  that  the  peti- 
tion of  Hollowell  as  administrator  aforesaid, 
and  the  confirmation  thereof,  to  sell  lands 
specified  in  the  complaint,  be  set  aside;  uiat 
all  the  deeds  specified  in  the  complaint  to  de- 
fendants be  canceled;  and  for  such  other 
and  further  relief,"  etc. 

Demurrer.     "Defendants   demur:     (1)  For 
that  the  clerk  has  no  Jurisdiction  of  the 


cause  of  action  set  ont  In  the  complaint  to 

set  aside  the  final  decree  and  other  orders 
in  a  special  proceeding  to  adl  land  for  as- 
sets. (2)  The  clerk  bas  no  Jurisdiction  of 
the  cause  of  action  set  out  in  complaint  to 
cancel  ceiiain  deeds  referred  to  therein. 
(3)  For  that  the  complaint  falls  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. In  that  it  asks  to  set  aside  a  final  de- 
cree and  other  orders  made  in  a  certain  pro- 
ceeding before  the  clerk  in  1885,  upon  tlie 
ground  that  plaintiff,  who  was  then  an  in- 
fant, and  a  necessary  party  to  said  action, 
was  not  served  with  process.  (4)  For  that 
upon  the  facts  stated  in  the  complaint,  the 
remedy  of  plaintiff  is  by  motion  in  the  orig- 
inal proceeding,  and  not  by  a  new  action. 
Wherefore  defendants  pray  that  the  proceed- 
ing be  dismissed,"  etc. 

The  proceeding  waa  thereupon  dismissed 
by  the  clerk,  and  the  plaintiffs  appealed  to 
the  Judge.  "The  Judgment  of  the  clerk  is 
sustained.  [Signed]  Bynum,  Judge,"  etc. 
And  the  plaintiffs  appealed.  Plaintiffs' 
counsel  move  to  amend,  at  September  term, 
1894,  by  dividing  the  case  Into  two  actions,— 
one  before  the  clerk  to  set  aside  a  final  de- 
cree obtained  In  the  late  court  of  pleas  and 
quarter  sessions  to  sell  lands  to  pay  debts,  up- 
on the  ground  that  there  was  never  any  serv- 
ice upon  or  appearance  by  plaintiffs  or  any 
person  under  whom  they  claim;  the  other  be- 
fore the  Jndge  In  term  to  cancel  and  declare 
null  and  void  the  several  conveyances  speci- 
fied in  the  complaint  through  which  ucfend- 
ants  claim  title  to  the  land.  This  motion  was 
refused  by  the  cleric,  and  upon  appeal  the 
following  Judgement  was  rendered  by  Win- 
ston, J.:  "This  cause  coming  on  to  be  beard 
upon  motion  of  plaintiff  to  divide  the  case 
into  two  actions  (as  set  out  in  the  above 
motion  to  amend),  and  it  appearing  to  the 
court  that  heretofore  a  demurrer  has  lieen 
filed  and  sustained,  and  Judgment  rendered 
dismissing  this  proceeding,  it  is  now  ad- 
Judged  that  said  motion  to  divide  be  de- 
nied." 

Allen  &  Dortch,  for  appellees. 

PER  CURIAM.  Special  proceeding.  In 
which  defendants  demurred  to  complaint 
filed  before  the  clerk.  The  clerk  sustained 
the  demurrer,  and  ordered  that  proceeding 
be  dismissed.  On  appeal,  Jndge  Bynum,  on 
the  3d  of  Jnly,  1894,  sustained  the  ruling 
of  the  clerk.  Prom  this  last  Judgment  the 
plaintiffs  appealed  to  the  supreme  court, 
but  did  not  perfect  the  appeal.  At  Septem- 
ber term,  1894,  of  the  superior  court  of 
Wayne  county,  plaintiffs  moved  before  Win- 
ston, Judge  presiding,  for  leave  to  divide  the 
action  Into  two.  The  court  refused  the  mo- 
tion on  the  ground  that  the  matters  involved 
in  the  controversy  were  res  adjudieata.  The 
Judgment  of  the  court  below  is  affirmed. 
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NEW  ENGLAND  MORTGAGE  SBCURITT 
OO.  «.  KINARD  et  ti. 

Appeal  of  SIMMS. 

{Supreme  Conrt  of  Bootii  OaroUna.    March  18, 
1885.) 

Kepebkkob  —  ItODirtCAtias  or  Okdbr— Sal«  »t 
MAgrras. 

1.  As  order  of  lefiarenee  to  a  maater  tat 
ehancei?  ie  an  admioiBtratiTe  order,  which  doM 
not  adjudge  the  rights  of  the  parties,  and  which 
may  be  reviewed  or  (Ranged  by  a  succeeding 
judge  for  cause  shown. 

2.  Where  a  apecial  master  is  appointecl  to 
take  and  report  to  the  conrt  certain  testimony  in 
a  case  pending,  the  master  being  adjudged  dis- 
onalified,  and  a  sale  is  afterwards  ordered  under 
the  report  of  the  special  master,  it  is  within  the 
power  of  a  succeeding  judge  to  declare  the  mas- 
ter qualified  to  make  such  sale,  and  that  the 
anthority  of  the  special  master  ended  with  the 
taking  and  reporting  the  testimony. 

Appeal  from  common  pleas  circuit  court  of 
Barnwell  cottnty;  D.  A.  Townsend,  Judge. 

Appeal  by  W.  G.  Shnms  from  an  order  Is- 
sued by  the  lower  court  reviewing  and  mod- 
ifying an  order  appointing  the  appellant  spe^ 
dal  master  In  the  matter  of  the  New  Elng- 
Und  Mortgage  Security  Company  against  W. 
J.  Elnard  and  James  E.  Davts.  Appeal  dis- 
missed, and  order  sustained. 

W.  H.  Townssid,  for  appellaot.  A.  B. 
Patterson,  John  T.  Sloan.  Jr.,  Allen  J.  Gfetm, 
H.  P.  Green,  and  J.  J.  Brown,  tor  respond- 
ents. 


POFB,  J.   In  order  that  tbe  appeal  herein 
may  be  correotly  apjprehended,  It  will  be  neo- 
essacy  to  make  a  statement  of  matters  that 
preceded    the   orders    aad   Judgment    from 
which  tbe  aiveal  >•  entered.     The  appellant, 
W.  6.  Sfaaxna,  Is  tbe  <derk  of  tbe  circuit  court 
tcft  Barnwell  county,  in  this  state,  while  the 
r^M»dcnt  is  tlie  master  for  that  county. 
At  tbe  Marcb  torn,  1892,  of  the  court  of  com- 
mon pleas  for  Bamwell,  and  when  the  actloa 
of  tbe  New  Englaad  Mortgage  Security  Com- 
pany as  plaintUf  against  W.  J.  Kinard  and 
James  E.  Darts  as  defendants  was  regularly 
called  at  that  term,  an  order,  of  whldi  tbe 
following  te  a  copy,   was  passed,  namely: 
"On  motion  of  Messrs.   Green  and  Sloan, 
plalntUTs  attorneys.  It  Is  ordered  tbat  it  be 
r^erred  to  W.  Oilmore  Simns,  clerk  of  tbls 
court,  as  special  master  (tbe  master  being 
disqualified),  to  take  tbe  testimony  upon  all 
of  the  issues  raised  by  tbe  pleadings  In  the 
abore«tated  case;    and  that  be  report  tbe 
same  to  this  court    I.  D.  Wltherepoon,  Pre- 
siding Jadfet"    In  pursuance  of  this  order, 
W.  G.  Simms,  Esq.,  as  special  master,  held 
a  refo-eoce,  took  tbe  testimony,  and  reported 
tbe  same  to  tbe  cotnt  of  common  pleas.     At 
tbe  July  tenn,  1884^  of  said  court  the  above- 
named  pialntlff,  upon  said  report  and  tbe 
pleadings,  ap^ied  to  tbe  oourt  for  a  decree 
of  foreclosure  and  sale.     And  In   tbe  pro- 
posed draft  of  decree  Insertad  tbe  name  of 

v.21s.E.no.3— 8 


Mr.  Slmms,  as  special  master,  as  tbe  officer 
to  make  the  sale.  Mr.  A.  H.  Patterson,  tbe 
master  for  Barnwell  coimty,  requested  the 
presiding  judge.  Judge  Townsend,  to  insert 
bis  name  as  the  officer  to  make  the  said  sale 
Instead  of  Mr.  Slmms  as  special  master, 
claiming,  as  a  matter  of  right  pertaining  to 
his  office,  that  be  was  tbe  proper  person  to 
malce  tbe  sale.  Tbe  drenit  }u<)ge  reserved 
Us  decision  on  tbls  point,  but  on  the  lid  day 
vt  August,  1892,  filed  the  following  order: 
"Tbe  case  comes  before  me  on  a  motion  to 
appoint  tbe  special  master  to  sell  tbe  lands 
Involved  In  the  action.  It  la  claimed  that 
the  master  is  dlsquaUfled  by  an  order  of 
Judge  Witberspoon,  passed  in  April,  1892. 
[This  <»der  has  already  been  copied  in  tbls 
opinion.]  The  master  oontends  tbat  he  wu 
'disqualified  at  the  date  of  said  order,  and 
that  said  order  was  passed  without  any  facts 
upon  whUb  to  base  It;  that  it  was  one  of 
seve^-al  orders  signed  at  the  same  time,  and 
all  drawn  alike,  upon  a  typewriter,  In  three 
of  which  he  was  disqualified,  but  that  In 
tbls  case  he  was  qualified;  and  tbat  this  or- 
der was  signed  under  a  mistake  «r  misap- 
prehension. Tbe  master  further  contends 
that,  as  W.  G.  Slmms,  Esq.,  has  taken  the 
testimony,  and  reported  the  same,  as  directed 
by  said  order,  bis  duties  as  special  master 
are  at  an  end  In  this  case.  The  law  is  plain 
as  to  whet  Is  referred  to  the  master.  Tbe 
trouble  is  covered  by  tiie  said  order.  It  is 
not  appealed  from.  But  then  it  must  be  re- 
membered that  the  master,  whom  It  affects 
mostly  in  Its  results,  was  not  a  party  to  tbe 
ttetion,  and  could  neither  appeal  from  It  nor 
move  to  set  it  aslda  He  would  be  equally 
powerless  in  any  other  cause  if  the  parties 
to  tbe  action  should  see  fit  to  pass  an  order 
adjudging  bis  'diaqwdlflcation.  It  becomes 
Interestins,  then,  to  ted  out  what  is  his  rem- 
edy In  sncb  cases.  I  shall  not  undertake 
to  say  wbether  Judge  Witberspoon  meant  to 
adjudge  tbe  master  disqualified  generally,  or 
only  as  to  tbe  taking  of  tbe  testimony.  I 
have  before  me  two  officers  of  the  court,  each 
contending  that  he  should  sell  this  land.  I 
tfaittk  the  master  is  entitled  to  sell  it,  unless 
he  is  now  disqualified.  It  is  therefore  or- 
dered, adjudgred,  and  decreed  tbat  W.  Q. 
Simms,  Esq.,  clerk  of  this  court,  show  cause 
before  tbe  Judge  of  the  second  circuit,  at  his 
chambers,  in  Aiken,  S.  C,  at  12  m.,  on  tbe 
tOth  day  of  August,  1891,  or  as  soon  thereaft- 
er as  counsel  can  be  heard,  why  It  sbonld  not 
be  referred  to  the  master  for  Barnwell  coun- 
ty to  sell  said  land,  and  that  Master  A.  How- 
ard Patterson  be  permitted  to  submit  at  such 
hearing  such  proofs  in  tbe  form  of  affidavits 
«r  otherwise  as  be  may  be  advised  will  tend 
to  disprove  tbe  allegation  of  disqualification, 
or  to  establish  bis  qualification  to  sell  said 
land.  I^  is  further  ordered  that  a  copy  of 
this  order  be  forthwith  served  upon  W.  G. 
Simms,  Esq..  and  A.  H.  Patterson,  Esq.  It 
Is  further  ordered  tbat  on  or  after  tke  filing 
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of  his  decision  by  his  honor,  the  Judge  of  the 
circuit  court  in  the  hearing  before  ordered, 
plalntifCB  attorneys  have  leave  to  apply  at 
chambers  to  the  Judge  of  said  circuit  for  a 
Judgment  of  foreclosure  and  sale  as  prayed 
for.  D.  A.  Townsend,  Presiding  Judge." 
At  the  hearing  befcre  Judge  Aldrlch  In  pur- 
suance of  the  foregoing  order,  W.  Gilmore 
Slmms,  Esq.,  as  special  master,  in  his  return 
to  the  rules,  showed  for  cause  why  A.  H. 
Patterson,  as  master,  was  disqualified  from 
making  the  sale:  (1)  That  by  the  order  of 
Judge  Witherspoon  as  presiding  Judge  said 
master  had  been  adjudged  disqualified  to 
act  in  the  cause,  and  the  respondent  tiad 
been  appointed  to  act  as  special  master  in 
the  cause;  (2)  that  the  order  of  Judge  With- 
erspoon had  not  been  appealed  from,  and  that 
It  is  not  competent  for  one  circuit  Judge  to 
review  the  order  of  another  circuit  Judge; 
(3)  that  It  Is  not  competent  for  Mr.  Patter- 
son, as  master,  to  intervene  in  this  cause,  and 
question  the  appointment  of  the  special  mas- 
ter herein;  (4)  that  by  bis  appointment  as 
special  master  the  respondent  is  clothed  with 
all  the  powers  of  the  master  in  this  cause, 
and  should  be  directed  to  make  the  sale  un- 
der the  decree  of  the  court  The  matter  was 
heard  by  Judge  Aldrlch  on  this  return  and 
the  afQdavlts  submitted  by  Mr.  Pattarson. 
He  decided  that  the  order  of  Judge  Town- 
send  construed  the  order  of  Judge  Wither- 
spoon as  directing  Mr.  Simms  to  take  the  tes- 
timony upon  all  the  issues  raised  by  the 
pleadings,  and  report  the  same  to  the  court, 
and  Judge  Aldrlch  holds  that  Mr.  Slmms  has 
complied  with  that  order.  Judge  Aldrlch 
further  construes  the  order  of  Judge  Town- 
send  as  deciding  that  Judge  Witberspoon's 
order  does  not  apply  to  or  affect  the  sale  of 
property,  which  sale  the  law  requires  to  be 
made  by  the  master,  unless  be  Is  disqualified 
by  law.  Judge  Aldrlch  then  decides  that 
the  master  is  not  disqualified  from  selling, 
under  the  testimony  heard  by  him.  He  there- 
fore made  a  decretal  order  providing  that  the 
master,  Mr.  Patterson,  should  sell.  At  the 
hearing  before  this  court  all  the  parties  to 
the  action  and  the  attorneys  for  Mr.  Slmms 
and  Mr.  Patterson  himself  agreed  to  the  fol- 
lowing statement  being  added  to  the  "case," 
to  wit:  "The  court  having  Intimated  a  doubt 
as  to  whether  the  i>artleB  to  the  original  ac- 
tion had  not  a  right  to  be  heard  before  Judge 
Aldrlch  In  the  proceedings  under  Judge 
Townsend's  order,  which  order  is  one  of  the 
grounds  ot  appeal.  It  Is  agreed  that  the  fol- 
lowing statement  be  added  to  the  'case': 
(1)  The  answer  of  the  original  defendant  to 
the  original  suit  was  withdrawn,  and  the 
plalntlfl  applied  for  Judgment  as  stated  in 
the  iBief.  (2)  The  plaintifC  had  notice  of  the 
filing  of  Judge  Townsend's  <»^er,  and  waived 
the  right  (rf  appearance  before  J(pdge  Al- 
drlch, and  hereby  consents  that  this  court  de- 
termine the  questions  raised  by  this  appeal." 
The  following  are  the  grounds  of  appeal 


presented  by  Mr.  Slmms:  "(1)  That  his 
honor.  Judge  Townsend,  erred  in  making 
said  order  requiring  W.  Gilmore  Simms,  the 
appellant  herein,  to  show  cause  before  the 
Hon.  James  Aldrlch,  circuit  Judge,  why  It 
should  not  be  referred  to  the  master  of  Bam- 
well  county  to  sell  said  land;  (a)  because,  by 
the  order  of  Judge  Witherspoon,  dated  April 
1,  1892,  said  master  was  adjudged  disquali- 
fied to  act  in  this  cause,  and  this  appellant 
was  appointed  special  master  In  this  cause; 
(b)  because  said  order  of  Judge  Witherspoon 
has  not  been  appealed  from,  and  the  action 
of  Judge  Witherspoon  In  adjudging  said  mas- 
ter disqualified  and  In  appointing  a  special 
master  could  not  be  reversed  by  another  clr^ 
cult  Judge;  (c)  because  said  master  could  not 
Intervene,  and  question  the  appointment  of 
a  special  master  in  this  cause;  (d)  because, 
by  virtue  of  his  appointment  as  special  mas- 
ter, the  appellant  is  clothed  with  all  the  pow- 
ers of  master  as  to  said  cause,  and  should  be 
directed  to  moke  the  sale  under  the  order  of 
the  comt  in  this  action.  (2)  That  his  honor. 
Judge  Townsend,  erred  In  holding  that  the 
order  of  Judge  Witherspoon  did  not  appoint 
the  appellant  as  special  master  generally, 
and  vest  him  with  all  the  powers  of  master 
as  to  this  cause,  but  tliat  his  appointment  as 
special  master  expired  upon  his  taking  and 
reporting  the  testimony  in  the  case.  (8)  That 
bis  honor.  Judge  Aldrich,  erred  in  holding 
that  he  could  not  consider  the  effect  of  Ju(l;;e 
Witberspoon's  order  appointing  this  appel- 
lant special  master  in  this  cause." 

If  we  have  seemed  to  cumber  the  opinion 
of  the  court  with  quotations  from  the  differ- 
ent orders  which  have  entered  Into  the  cause 
while  on  circuit  It  may  be  explained  that 
we  have  done  so  in  gentle  consideration  for 
the  two  worthy  court  officials,  who  have  dif- 
fered in  Judgment  as  to  a  matter  of  princiftle, 
and  not  because  of  the  small  sum  of  money 
involved.  It  may  be  profitable  In  this  in- 
quiry to  determine  the  character  of  the  order 
of  Judge  Witherspoon,  which  order  U  tbe 
basal  rock  upon  which  this  contention  is 
bottomed.  When  the  plaintiff  and  the  de- 
fendant had  raised  certain  questions  or  is- 
sues of  law  and  fact  by  their  pleadings,  and 
the  action  was  called  up  regularly  In  Its  ap- 
propriate calendar  by  Judge  Witherspoon,  he 
was  Informed,  In  effect  by  counsel,  that  they 
would  not  ask  the  circuit  Judge,  as  a  chan- 
cellor, to  hear  the  cause;  that  they  wished 
an  order  of  reference.  Is  not  an  order  of 
reference,  granted  upon  the  pleading  and  by 
consent  an  administrative  order?  It  In  no 
wise  adjudges  the  rights  of  parties.  It  Is 
like  a  rule  of  survey  of  any  other  directloa 
preparatory  to  trial.  If  it  be  purely  an  ad- 
ministrative order,  then  it  may  be  altered  by 
a  succeeding  Judge,  upon  good  cause  shown. 
We  apprehend,  however,  that  these  observa- 
tions do  not  dispose  of  the  matter  to  which 
appellant  wishes  our  attention.  On  the  con- 
tnury,  the  appellant  greatiy  relies  as  the  basis 
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ot  hiB  contention  that  nnder  the  statutes  of 
this  state,  if  a  master  is  disqualified  from 
official  servloe  in  a  cause,  and  the  court  so 
determines,  a  special  master  may  be  appoint- 
ed by  the  presiding  Judge,  who  stiall,  as  to 
that  cause,  be  clothed  with  all  the  powers  of 
master.  Bev.  St  |  788.  Certainly,  Judge 
Wltherspoon,  as  presiding  Judge,  did  express- 
ly hold  in  his  order  of  reference  that  the  mas- 
ter was  disqualified,  and,  after  so  holding, 
did  appoint  Mr.  Simms  as  special  master. 
The  appellant  contends  that  the  discretion  is 
by  the  statute  Tested  in  the  circuit  Judge 
presiding  when  the  question  occurs  as  to 
the  disqualification  of  the  master,  and  that 
such  discretion,  once  exercised  by  him,  can- 
not t)e  Interfered  with  by  bis  successor  as 
presiding  Judge,  but,  if  erroneous,  can  only 
be  corrected  by  appeaL  A  very  serious  ques- 
tion lies  closely  related  in  this  matter,  viz. 
whether  an  order  made  by  a  circuit  Judge  as 
presiding  Judge  can  displace  an  official  with- 
out some  right  of  inquiry  in  that  official  as 
to  the  basis  of  that  Judgment.  It  may  be 
seen  that  an  official  might  suffer  serious  loss 
most  unjustly  unless  some  hearing  is  given 
to  that  official  before  such  a  serious  step  is 
taken  by  a  presiding  Jndga  Very  fortunate- 
ly that  question  need  not  be  considered  in 
this  case^  for  it  seems  to  us  that  in  constru- 
ing the  order  of  Judge  Wltherspoon  we  must 
look  at  its  character,  and,  having  done  so, 
it  is  clear  that  he  intended  merely  and  en- 
tirely to  pass  an  admUiistratiTe  order  for  the 
taking  of  the  testimony  in  the  cause,  and  so 
report  the  testimony  to  the  court  When 
this  was  done,  his  successor  as  presiding 
Judge  was  master  of  the  situation,  so  to 
speak.  In  this  very  cause  the  defendants 
withdrew  their  answer,  thus  leaving  the 
plaintiff  free  to  apply  to  the  court  for  the  full 
relief  as  demanded  in  the  complaint,— a  final 
Judgment  It  was  then  virtually  a  wiping 
out  of  the  labors  of  the  special  master,  and 
the  necessity  of  his  appointment,  and  thus  it 
was  competent  for  the  master  to  call  the 
court's  attention  to  his  supposed  rights  in 
the  premises.  It  is  manifest  from  the  record 
that  great  care  was  taken  to  finally  settle  the 
respective  claims  of  the  master  and  the  spe- 
cial master.  There  is  no  complaint  from  Mr. 
Simms  that  the  testimony  before  Judge  Aid- 
rich  did  not  demonstrate  that  Mr.  Patterson 
was  not  disqualified.  We  think  the  forego- 
ing views  answer  all  the  grounds  of  appeal 
bereio.  It  is  ordered  that  the  appeal  be  dis- 
missed, and  the  orders  below  in  the  circuit 
coort  appealed  from  tte  sustained. 

McIVEK,  O.  J.    I  concur  in  the  result 

GARY,  J.  I  concur  in  the  result  Even  If 
an  order  of  reference  generally  is  merely  ad- 
ministrative in  its  nature,  still  there  are  cas- 
es in  which  the  granting  of  such  order  would 
affect  a  substantial  right  of  a  party  by  de- 
priving him  of  a  particular  mode  of  trial  to 
v»  bich  be  might  be  entitled  by  law. 


SIRBS  et  al.  v.  SIRES  et  aL 

(Supreme  Court  of  South  Carolina.     March  6, 
1895.) 

TeSTAIIBHTABT    PoWEKS  —  ESTATS    UMDEB  WlU/—   ' 

CtLfiozjj^Tios  Ot  Debd. 

1.  In  a  will  devising  testator's  estate  to  the 
widow  for  life  or  widowhood,  the  income  there- 
from to  l>e  received  to  her  own  use  and  for  the 
snppwt  of  the  minor  diildren,  a  power  to  sell 
and  convey  any  or  all  of  the  estate  "in  such 
manner,  upon  such  terms  and  conditions,  and 
to  such  person  or  persons  as  she  may  deem 
best,"  ana  invest  the  proceeds  in  other  property, 
and  a  further  general  power  of  appointment  by 
her  will  of  the  property  or  its  proceeds,  which 
are  to  be  divided  among  the  chfldren  after  tier 
death,  do  not  empower  ner  to  convey  the  prop- 
erty upon  a  nominal  conslderatioa  or  by  way  of 
gift 

2.  An  unexecuted  general  power  of  appoint- 
ment by  will,  conferred  upon  a  life  tenant  will 
not  enlarge  the  life  estate  into  an  absolute  es- 
tate. 

3.  An  action  to  cancel  a  recorded  deed  ex- 
ecuted to  one  cotenant  pursuant  to  a  power  in  a 
will,  as  hein^  unauthorized  by  such  power,  and 
without  consideration,  and  fraudulent  as  against 
the  other  cotenants  whose  rights  are  prejudiced 
thereby,  is  maintainable  by  them  although  they 
are  not  in  possession,  and  there  has  been  no  ac- 
tual ouster. 

4.  In  such  action  plaintifts  may  demand 
Judgment  on  the  law  side  of  the  court  for  an 
amount  alleged  to  l>e  due  them  from  the  gran- 
tee in  such  conveyance,  and  may  also  ask  re- 
lief on  the  equity  side  from  the  fraud  which 
they  allege  will  render  their  action  fruitless. 

6.  The  absence  from  a  complaint  to  cancel 
a  conveyance  for  fraud  of  a  formal  demand  for 
Judgment  for  an  amount  claimed  to  be  due 
plaintiffs  from  defendant  will  not  prevent  a 
judgment  from  being  rendered  therefor  on  the 
law  side  of  tiie  court,  where  the  complaint  con- 
tains other  allegatione  suflicient  to  warrant  its 
rendition. 

Appeal  from  common  pleas  circuit  court  of 
Colleton  county;   T.  B.  Fraser,  Judge. 

Action  by  Thaddens  W.  Sires  and  others 
against  Samuel  W.  Sires  and  others  to  can- 
cel a  deed  executed  pursuant  to  a  power  of 
sale  in  a  will  as  being  unauthorized  by  snch 
power,  and  fraudulent  and  void  as  against 
plaintiffs.  From  a  decree  that  the  deed  I>e 
canceled  the  defendant  Samuel  appeals.  Af- 
firmed. 

The  following  are  the  decree  and  excep- 
tions: 

"This  case  was  heard  by  me  at  the  term  of 
the  court  held  in  February,  1893,  on  the 
pleadings  and  testimony  taken  before  me  in 
open  court  The  action  lias  been  brought  to 
cancel  a  deed,  the  proper  execution  of  which 
is,  however,  not  admitted  in  the  complaint, 
purporting  to  have  beeu  executed  by  Martha 
M.  Sires,  the  widow  and  executrix  of  Peter 
J.  Sires,  deceased,  and  conveying  to  Samuel 
W.  Sires,  one  of  the  defendants,  the  tract  of 
land  described  ii-  the  complaint  Samuel  W. 
Sires  is  one  of  the  children  of  Peter  J.  Siret 
and  Martha  M.  Sires.  The  consideration  of 
the  conveyance,  as  stated  in  the  said  deed, 
is  three  dollars,  and  the  deed  is,  therefore, 
on  its  face  voluntary.  The  plaintiffs  claim 
that  they  and  the  defendants,  including  Sam- 
uel W.  Sires,  are  the  persons  entitled  under 
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the  said  -n-IIl  as  tenants  in  common,  as  re- 
malnder-m»i,  Mai-tha  M.  Sires  having  died 
without  having  executed  the  power  of  ap- 
pointment given  to  her  by  the  will  of  Peter 
J.  Sires,  deceased.  The  copy  of  the  will  is 
filed  with  the  complaint,  and  it  is  only  neces- 
sary to  refer  to  it  I  hold  that  under  the 
will  Mrs.  Sires  took  only  a  life  estate,  with 
power  to  appoint  by  will  to  whom  the  estate 
should  go  at  her  death,  which  power  she  has 
failed  to  execute;  that  she  has  a  power  to 
sell  any  portion  of  the  estate,  and  to  invest 
the  proceeds  arising  from  such  sale,  said  in- 
vestments to  be  also  subject  to  the  power 
of  appointment;  that  on  failure  to  execute 
the  said  power  all  the  property  was  to  go  to 
the  remalnder-nien,  as  provided  in  the  will. 
Sirs.  Sires  had  no  power  to  sell  for  a  mere 
nominal  consideration,  which  seems  not  to 
have  been  paid;  and  Uie  evidence  is  not  suf- 
ficient to  convince  me  that  there  was  any 
other  consideration  for  the  deed.  If,  Indeed, 
any  services  were  rendered  to  her  by  her 
son,  Samuel  W.  Sires,  and  for  which  any 
payment  was  expected  by  either  of  them,  the 
testimony  fails  sufficiently  to  show  that  these 
services  were  the  true  consideration  of  the 
deed.  I  am  therefore  of  the  opinion  that  the 
deed  of  Martha  M.  Sires  to  Samuel  W.  Sires, 
which  does  not  even  profess  to  be  the  execu- 
tion of  a  power  of  sale,  is  in  fraud  of  the 
rights  of  the  remainder-men  under  the  will, 
and  Is  null  and  void,  as  conveylug  any  In- 
terest in  the  land  Inconsistent  with  the  rights 
of  the  remainder-men.  If  possession  on  the 
part  of  the  plaintiff  were  necessary  to  enable 
him  to  maintain  this  action,  then  the  posses- 
sion of  Samuel  W.  Sires,  one  of  the  tenants 
in  common,  is  sufficient.  'The  cancellation 
of  the  deed  does  not  of  itself  directly  estab- 
lish plalntiSs'  title,  and  put  him  In  posses- 
sion of  the  land;  but  it  enables  him.  If  neo- 
essaty,  to  assert  bis  title,  and  obtain  posses- 
sion.' In  McMeeken  v.  Edmonds,  1  Mills, 
Ch.  295,  it  is  said:  'Nothing  is  more  com- 
mon than  that  parties  should  come  Into 
this  court  to  set  aside  a  fraudulent  deed 
preparatory  to  a  trial  at  law.'  The  purpose 
of  this  action  at  law  was  to  obtain  posses- 
sion of  the  premises  covered  by  the  fraudu- 
lent deed.  The  other  remainder-men  in  this 
case  can  neither  enjoy  the  tenancies  in  com- 
mon, nor  obtain  partition  of  the  land  until 
this  deed  Is  out  of  the  way.  It  is  therefore 
ordered  and  adjudged  that  the  said  deed  Is, 
and  is  hereby  declared,  fraudulent  and  void, 
and  that  the  defendant,  Samuel  W.  Sires,  do 
deliver  up  the  same  to  the  derk,  to  be  can- 
celed by  him,  and  put  on  the  record  of  the 
same  In  the  register's  office.  It  is  ordered 
that  the  defendant,  Samuel  W.  Sires,  do  pay 
the  costs  of  this  action." 

Exceptions:  "(1)  For  that  the  presiding 
Judge  was  in  error  in  holding  that  the  deed 
of  Martha  M.  Sires  to  Samuel  W.  Sires  was 
'on  its  face  voluntary,'  the  same  reciting  a 
consideration  of  three  dollars.  (2)  For  tliat 
the  presiding  Judge  was  fu  error  in  holding 


that  Martha  M.  Sires  took  bat  a  life  estate 
in  the  lands  of  her  husband,  Peter  J.  Sires, 
under  the  will  of  the  said  Peter  J.  Sires.  (3) 
For  that  it  was  error  to  hold  that  Martha 
M.  Sires  had  no  power  to  sell  the  lands  de- 
vised under  the  will  of  the  said  Peter  J.  Sires 
for  'a  mere  nominal  consideration.'  (4)  For 
that  it  was  error  to  bold  that  the  considera- 
tion mentioned  and  recited  in  the  deed  of 
conveyance  from  Martha  M.  Sires  to  Samuel 
W.  Sires  'seems  not  to  have  been  paid.'  (5) 
For  that  it  was  error  to  hold  that  there  was 
no  consideration  for  the  making  of  the  deed 
of  Martha  M.  Sires  to  Samuel  W.  Sires.  (C) 
For  that  the  presiding  judge  was  in  error  In 
holding  that  the  said  deed  of  Martha  M. 
Sires  to  Samuel  W.  Sires  was  without  con- 
sideration, and  fraudulent  and  void.  (T)  For 
that  it  was  error  not  to  hold  that  possession 
on  the  part  of  the  plaintiffs  was  necessary  in 
order  to  sustain  the  action  herela  (8)  For 
that  It  was  error  to  hold  that,  if  possession 
was  necessary  on  the  part  of  the  plaintiffs, 
the  possession  of  Samuel  W.  Sires  was  suffi- 
cient; It  being  shown  that  the  possession  of 
Samuel  W.  Sires  was  of  such  a  hostile  and 
adverse  character,  extending  over  such  a 
long  period,  as  to  work  an  oftster.  (9)  For 
that  the  presiding  judge  was  in  error  in  hold- 
ing that  one  cotenant,  against  whom  there 
has  been  no  ouster,  can  bring  a  suit  of  this 
character  against  any  other  cotenant  (10) 
For  tliat  It  was  error  to  hold  that  the  'other 
remainder-man  In  this  case  can  neither  en- 
joy the  tenancy  in  common  nor  obtain  parti- 
tion of  the  land  until  this  deed  (Martha  M. 
Sires  to  Samuel  W.  Sires)  Is  out  of  the  way.' 
(11)  For  that  It  was  error  to  order  that  the 
deed  of  Martha  M.  Sires  to  Samuel  W.  Sim 
be  delivered  up  and  canceled." 

John  D.  Edwards  and  Flshburne  &  Gniber. 
for  appellant  Howell,  Murphy  &  Farrow 
and  G.  C.  Tracy,  for  respondents. 

GARY,  3.  This  action  was  commenced  in 
the  court  of  common  pleas  for  Colleton  coun- 
ty for  the  purpose  of  cancelling  a  deed  of 
Martha  M.  Sires,  dated  August  12,  15«TS. 
upon  the  ground  that  said  deed  Is  fraudulent 
and  void,  having  been  executed,  as  it  was  al- 
leged, for  the  purpose  of  defeating  a  trust 
claimed  to  have  been  created  by  the  last  will 
and  testament  of  Peter  3.  Sires,  and  that  the 
same  was  a  cloud  upon  the  title  of  the  com- 
plainants to  a  certain  tract  of  land  described 
in  the  complaint  The  complaint  alleges 
that  the  title  to  the  land  In  dispute  is  now 
vested  In  fee  simple  in  the  plaintiffs  and  de- 
fendants in  the  proportions  set  forth  In  the 
complaint  This  allegation  Is  denied  by  the 
defendant  Samuel  W.  Sires,  who  sets  up  in 
his  answer  title  in  himself  to  said  land  by 
adverse  possession.  The  complaint  does  not 
allege  who  is  in  possession  of  the  land.  Bis 
honor,  Judge  Fraser,  who  tried  the  cai>s-« 
without  a  jury,  sustained  the  allegations  of 
the  complaint  as  to  the  question  of  tiand. 
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and  ordered  the  deed  canceled.  The  defend- 
ant Samuel  W.  Siree  appeals  from  said  de- 
cree npon  DumeroQB  exceptions,  which,  to> 
gether  with  the  decree,  wUi  be  set  forth  in 
the  report  of  the  case. 

Peter  J.  Sires,  in  Ikls  last  will  and  testa- 
ment, says:    VI  give,  devise,  and  bequeath 
all  my  estate,  real  and  personal,  to  my  be- 
loved wife,  Martha  M.  Sires,  for  and  during 
the  term  of  her  natural  life  or  during  her 
widowhood.     She    to    receive    the    income 
thereof  to  her  own  nse,  and  for  the  main- 
tenance, support,  and  education  of  the  minor 
onmarrled  ctiildren  by  my  marriage  with  my 
said  wife.  In  such  amount,  proportions,  and 
shares  to  each  as  she  may  think  proper,  with 
power  to  my  said  wife  to  sell,  dispose  of,  and 
c-onvey  all  or  any  portion  of  my  said  estate 
in  such  manner,  upon  such  terms  and  condi- 
tions, and  to  such  person  or  persons  as  she 
may  deem  beat,   with    power   also   to   invett 
the  proeted*  of  any  tueh  laU  in  other  prop- 
erty or  fands,  the  incom»  of  which  to  be  ap- 
plied as  hereinbefore  provided;    and  it  is 
my  will  that,  in  the  event  of  the  marriage  of 
my  said  wife  again,  she  shall  only  be  enti- 
tled during  her  life  to  an  equal  share  with 
my  said  minor  unmarried  children  of  the  in- 
come of  my  said  estate,  and  of  the  in6om« 
of  the  proceed*  from  such  part  as  may  have 
been  told.    And  it  is  also  my  will,  and  I  do 
hereby  provide,  that  my  said  wife  shall  have 
power  to  dispose  of,  limit,  and  appoint  my 
said    estate,    and    the  proceed*   of    any   part 
thereof  that  may  have  been  *old.  In  and  by 
ber  last  will  and  testament,  duly  executed, 
to  sach  person  and  persons,  and  for  such  es- 
tate and  estates,  and  with  such  provisions, 
Umitations,  and  conditions  as  ^e  may  think 
proper,  and,  in  the  event  of  the  death  of 
my  said  wife  without  having  made  and  exe- 
cuted such  last  will  and  testament,  then  It 
is  my  will  that  my  said  estate,  and  the  pro- 
ee«da  of  snob  of  it  as  may  have  been  told, 
shall  go  to  and  be  equally  dini&ed  between 
and  among  such  chUdren  by  my  marriage 
with  my  said  wife  as  may  be  living  at  the 
time  of  her  death,"  etc.    (Italics  ours.)    The 
words  "with  power  to  my  said  wife  to  sell, 
dispose  of,  and  convey  all  or  any  portion  of 
my  said  estate  in  such  maimer,  upon  such 
terms  and  conditions,  and  to  such  person  or 
persons  as  she  may  deem  best,"  when  con- 
strued in  connection  with  the  other  parts  of 
the  will,  especially  with  the  words  which  we 
bfi-ve  italicized,  show  that  it  was  the  inten- 
tion of  the  testator  to  confer  upon  the  life 
tenant,  Martha  M.  Sires,  power  to  sell,  but 
not  to  dispose  of  and  convey  said  property 
as  a  gift.    A  gift  of  the  property  would  have 
defeated  cue  of  the  objects  of  the  testator's 
vrlll,  which  was  that  the  Income  from  the 
property  should  not  only  be  used  for  the  ben- 
efit  of  the  widow,  but  also  for  the  main- 
tenance, support,  and  education  of  the  chil- 
dren therein  described.    The  will  shows  also 
tbat  th«  testatot' contemplated  that  either  the 
ori^iual  pioperty  or  that  purchased  with  the 


proceeds  derived  from  a  sale  of  the  original 
property  would  be  in  the  possession  of  the 
life  tenan^  Martha  M.  Sires,  at  the  time  of 
her  death;  and,  in  case  she  failed  to  dis- 
pose of  It  by  her  last  will  and  testament, 
the  testator  provided  that  It  should  descend 
to  the  children  described  in  his  will. 

The  next  question  for  consideration  la 
whether  the  land  was  sold  or  conveyed  as 
a  gift.  The  deed  recites  a  consideration  of 
three  dollars  (the  receipt  of  which  is  therein 
acknowledged).  The  presiding  judge.  In  his 
decree,  says:  "Mrs.  Sires  had  no  power  to 
sell  for  a  mere  nominal  consideration,  which 
seems  not  to  have  been  paid,  and  the  evi- 
dence is  not  sufficient  to  convince  me  that 
there  was  any  other  consideration  for  the 
deed.  If,  inded,  any  services  were  rendered 
to  her  by  her  son,  Samuel  W.  Sires,  and  for 
which  any  payment  was  expected  by  either 
of  them,  the  testimony  falls  sufficiently  to 
show  that  these  services  were  the  true  con- 
sideration of  the  deed."  The  circuit  judge 
heard  the  witnesses  testify;  therefore  his 
opportunities  for  judging  as  to  their  credi- 
bility were  greater  than  those  possessed  by 
this  coiul.  After  a  careful  reading  of  the 
testimony,  we  agree  with  the  circuit  judge  in 
his  finding  of  fact  as  to  the  consideration 
upon  which  the  property  was  conveyed. 
The  consideration  of  three  dollars  expressed 
In  the  deed  Is  nominal  and  formal.  The 
property  was  therefore  conveyed  as  a  gift. 

The  next  question  that  naturally  suggests 
itself  Is  as  to  the  effect  of  such  conveyance 
as  a  gift  A  sale  implies  a  consideration, 
and,  when  the  power  is  given  to  sell,  and  the 
I>erson  conveys  without  a  consideration,  or 
one  ma«ly  nominal,  this  constitutes  a 
breach  of  the  trust,  and  none  of  the  par- 
ticipants therein  can  take  anything  by  such 
conveyance.  To  sustain  the  posltictn  that  a 
power  to  sell  is  not  fulfilled  by  the  convey- 
ance of  the  property  as  a  gift,  it  Is  only  nec- 
essary to  refer  to  a  few  authorities.  Rabb 
V.  Flennlken,  29  S.  O.  278,  7  &  B.  S97; 
Park's  Adm'r  v.  Society  (Vt)  20  hXL  107; 
Pronty  v.  (Sodard,  Bailey,  BJq.  B17. 

Appellant  contends  that  under  the  provi- 
sions of  the  win  Martha  M.  Sires  took  a  great- 
er estate  than  simply  a  life  estate.  In  the 
case  of  Pulllam  v.  Byrd,  2  Strob.  Bq.  134, 
it  appears  that  the  testator,  in  a  single  sen- 
tence in  his  will,  disposed  of  his  property  as 
follows:  "My  will  and  desire  is  that,  after 
all  my  just  debts  are  paid,  that  all  my  proper^ 
ty,  real  and  personal,  remain  In  the  hands 
of  my  beloved  wife  during  her  natural  life, 
and  that  she  shall  have  the  disposal  of  one- 
half  of  It  at  her  death."  The  court  says: 
"Upon  what  appears  to  this  court  to  be  a 
correct  construction  of  this  will,  the  wife 
took  an  estate  in  the  whole  property,  which, 
by  the  terms  of  the  will,  is  limited  to  her 
life,  with  a  general  power  of  appointment 
as  to  the  other  moiety,  without  restriction  as 
to  time  or  mode  for  the  exercise  or  execution 
of  that  power.    And,  if  the  estate  had  not 
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been  limited  to  ber  life,  there  Is  no  doabt 
that  she  would  have  taken  an  absolute  In- 
terest in  one  moiety,  for  the  proposition  is 
undeniable  that  a  devise  or  bequest  to  one 
generally  and  indefinitely,  with  an  unlimited 
power  of  appointment,  gives  an  absolute  es- 
tate. But,  though  the  view  taken  by  the 
chancellor  in  his  decree  is  not  unsupported 
by  authority,  it  appears  from  the  general 
current  of  decisions  and  the  opinion  of  emi- 
nent Jurists  that  where  there  Is  a  gift  to  one 
for  life,  with  a  general  power  of  appoint- 
ment, the  power  of  appointment,  though  gen- 
eral, does  not  enlarge  the  life  estate  into  an 
absolute  interest,  and  nothing  passes  under 
the  clause  conferring  the  power,  unless  it  be 
executed.  As  was  said  by  Sir  William  Grant 
in  the  case  of  Bradly  t.  Westcott,  13  Ves. 
453:  'The  distinction  is  perhaps  slight  which 
exists  between  a  gift  for  life,  with  a  power 
of  disposition  superadded,  and  a  gift  to  a 
person  indefinitely,  with  a  superadded  power 
to  dispose  by  deed  or  will.  But  the  distinc- 
tion is  perfectly  established  that  in  the  latter 
case  the  property  vests.  A  gift  to  A.  and 
to  such  persons  as  be  shall  appoint,  is  ab- 
solutely property  in  A.  without  any  appoint- 
ment. But  if  it  is  to  him  for  life,  and  after 
his  death  to  such  person  as  he  shall  appoint 
by  will,  he  must  make  an  appointment  to  en- 
title that  person  to  anything.'  This  manner 
of  stating  the  proi>osition  is  in  conformity 
with  the  opinion  of  this  court,  and  the  dis- 
tinction drawn,  though  narrow  and  refined, 
is  fully  sustained  by  the  decided  cases.  It 
is  unnecessary  to  enlarge  upon  a  question, 
the  decision  of  which  rests  so  entirely  upon 
authority."  In  the  light  of  the  cases  the  life 
estate  of  Mrs.  Sires  was  not  enlarged  into 
that  of  an  absolute  estate,  and  it  was  neces- 
sary to  execute  the  power  of  appointment 
so  as  to  dispose  of  the  property  under  the 
wUl. 

The  appellant  contends  that  the  presiding 
Judge  was  in  error  in  not  holding  that  ik>s- 
sesslon  on  the  part  of  the  plaintilCs  was  nec- 
essary to  sustain  the  action  herein;  also  that 
there  was  error  in  holding  ttiat  one  cotenant, 
against  whom  there  has  been  no  ouster,  can 
bi-iug  a  suit  of  this  character  against  any 
other  cotenant  The  acceptance  by  Samuel 
W.  Sires  of  the  deed  of  conveyance,  and  pla- 
cing it  on  record,  was  notice  that  his  claim 
to  the  land  was  hostile  to  that  of  the  other 
coteuant.  If  the  land  was  owned  by  the  par- 
ties as  tenants  in  common,  then  the  action  of 
Samuel  W.  Sires  was  an  act  of  wrong,  and 
entitled  the  parties  to  seek  relief  in  equity 
from  the  alleged  fraud  upon  their  rights. 
The  views  which  we  entertain  on  this  sub- 
ject are  expressed  in  the  case  of  Miller  v. 
Hughes,  33  S.  C.  541,  12  S.  B.  419,  in  which 
Chief  Justice  Mclver  says:  -TChe  foundation 
of  a  cause  of  action  in  such  a  case  is  a  fraud, 
and  if  the  plaintiff,  after  alleging  the  fraud, 
makes  further  allegations,  showing  that  his 
rights  are  impaired  or  destroyed  by  the  per- 
petration of  the  fraud,  then  he  states  a  cause 


of  action.  Of  course,  the  mere  fact  that 
his  debtor  has  perpetrated  a  fraud,  even  of 
the  grossest  character,  gives  him  no  cause 
of  action;  but  when  he  alleges  facts  tending 
to  show  that  his  rights  are  injuriously  affect- 
ed by  such  fraud,  then  he  states  a  complete 
cause  of  action,  which,  if  established,  will  en- 
title him  to  relief.  •  •  •  But  fraud  is  pecul- 
iarly a  matter  of  equitable  cognizance,  and, 
when  fraud  is  alleged,  and  the  further  allega- 
tion is  made  that  such  fraud  is  injurious  to 
the  creditor's  rights,  it  seems  to  us  that  a 
court  of  equity  has  Jurisdiction  of  such  a  case. 
In  such  a  case  the  creditor  does  not  ask  the 
aid  of  the  court  of  equity  upon  the  ground 
that  he  can  obtain  no  relief  at  law,  bat  his 
claim  to  the  aid  of  equity  is  based  upon  the 
fraud  which  has  been  practiced  upon  him, 
and  from  which  the  court  of  equity  has  Ju- 
risdiction to  relieve  him.  It  is  not  universal- 
ly true  that  a  plalntltF  must  show  that  be 
has  no  plain,  adequate  remedy  at  law  before 
he  can  invoke  the  aid  of  a  court  of  equity, 
for  there  are  some  cases  In  which  the  juris- 
dictions are  concurrent,  and  fraud  Is  one  of 
those  matters.  *  *  *  It  Is  farther  urged 
that  the  claim  of  the  plaintiffs,  being  a 
plain  legal  demand,  should  first  be  establish- 
ed by  a  Judgment  at  law  before  the  aid  of 
equity  can  be  invoked.  Whatever  embar- 
rassments this  might  have  offered  under 
our  former  system  of  Judicature,  when  law 
and  equity  were  administered  by  different 
tribunals,  cannot  be  felt  now,  under  our  pres- 
ent system,  especially  after  the  Code  has 
provided  that  both  legal  and  equitable  causes 
of  actions  may  be  united  in  the  same  com- 
plaint We  do  not  see,  therefore,  why  the 
plaintiffs  may'  not  demand  Judgment  for  the 
amount  alleged  to  be  due  them  on  the  law 
side  of  the  court  and  in  the  same  action  ask 
relief  on  the  equity  side  from  the  Crand 
which  they  allege  will  render  their  action 
fruitless.  The  fact  that  in  the  complaint 
there  does  not  seem  to  be  any  formal  de- 
mand for  Judgment  for  the  amount  due  them 
by  the  defendant  Hughes  is  of  no  conBe- 
quence,  provided  the  complaint  contains  oth- 
er allegations,  as  we  think  it  does,  sufficient 
to  warrant  such  Judgment  The  exceptitms 
embodying  these  objections  must  therefore 
be  overruled."  As  hereinbefore  stated,  the 
complaint  alleges  that  the  title  to  said  lands 
in  fee  simple  is  now  in  the  plaintiffs  and  de- 
fendants in  the  proportions  set  forth  In  the 
complaint  This  allegation  Is  denied  by  tbe 
defendant  Samuel  W.  Sires,  who  sets  ap. 
in  his  answer,  title  to  said  land  by  adverse 
possession.  A  legal  Issue  is  thus  raised. 
which  the  parties  have  tlie  right  to  have 
tried  by  a  Jury,  unless  a  Jury  trial  Is  waivetl 
in  the  manner  provided  by  law.  The  case 
should  therefore  be  placed  on  calendar  1  for 
the  purpose  of  such  trial,  unless  such  trial 
be  waived.  McMaban  v.  Dawkina,  22  S.  C. 
320.  It  is  the  Judgm^it  of  this  court  tliat 
the  Judgment  of  the  circuit  tourt  be  affirm- 
ed, and  that  the  case  be  remanded  to  tb«< 
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eonrt  of  common  pleas  for  Colleton  county 
for  snch  farther  proceeding's  as  may  be  nec- 
essary to  carry  ont  the  views  herein  annonn- 
oed. 


BROWN  T.  EPPS,  Serjeantt 

(Supreme  Court  of  Appeals  of  Yirsinia.     Feb. 
14.1895.) 

Co.ssnTDTioSAi.  Law— Thial  bi  Jobt— Jdbisdio- 
TioH  or  Justice  of  tbs  Pzack. 

Code  1887,  |  4106,  as  amended  by  Acta' 
Aaaem.  1893-dl,  p.  430,  provided  that  juaticeg 
of  tiie  peace  ahall  have  concurrent  Jurisdiction 
with  the  county  and  corporation  courts  in  petit 
larceny  and  other  miademeanors  whenever  the 
accused  elects  to  be  tried  by  said  justice,  and  is 
not  in  conflict  with  Const,  art.  1,  §  10,  which 
provides  "that  in  all  capital  or  criminal  prosecu- 
tion a  man  hath  a  right  to  *  *  *  a  speedy  trial 
by  an  impartial  jury,"  as  provision  is  made  for 
a  trial  by  jury  on  appeal  to  a  higher  court  in 
case  of  conviction  before  the  justice.  Revers- 
ing Miller  v.  Com.,  14  &  B.  161,  342,  979,  88 
Va.  618. 

John  Brown,  belngr  detained  by  the  Ser- 
jeant of  Richmond  undo:  a  mltttmoa  from  a 
Justice  of  the  peace,  applied  to  the  supreme 
conrt  of  appeals  for  a  habeas  ompna.  Writ 
refused. 

Ooalter  &  Wise  and  Cbas.  W.  Dunston,  for 
plaintiff.  R.  Taylor  Scott,  Atty.  Gen.,  for 
respondent 

KEITH,  P.  John  Brown  filed  a  petition 
complaining  that  he  was  unlawfully  detained 
In  custody  by  Charles  H.  Epps,  serjeant  of 
the  dty  of  Richmond,  and  praying'  for  a  writ 
of  habeas  corpus  from  this  court,  which  was 
awarded.  The  serjeant  answers  that  he 
holds  Brown  by  virtue  of  a  mittimus  from 
J.  J.  Crutchfleld,  police  Justice  for  the  city 
of  Richmond,  which  Is  appended  to  the  re- 
turn, and  made  a  part  thereof.  Brown,  by 
counsel,  demurs  to  this  return  as  insufficient 
In  law,  and  for  cause  of  demurrer  claims  that 
section  4106  of  the  Code  of  Virginia  of  1887 
las  amended  by  Acts  Leg.  1893-94,  p.  430) 
and  sections  4107  and  4108  of  the  Code  are 
null  and  void,  as  being  repugnant  to  section 
10,  of  article  1  of  the  constitution  of  Virginia, 
which  declares  "that  in  all  capital  or  crim- 
inal prosecution  a  man  hath  a  right  to  de- 
mand the  cause  and  nature  of  his  accusation, 
to  be  confronted  with  his  accusers  and  wit- 
nesses, to  call  for  evidence  in  his  favor,  and 
to  a  speedy  trial  by  an  Impartial  Jury  of  bis 
vicinage,  without  whose  unanimous  consent 
be  cannot  be  found  guilty;  nor  can  he  be 
compelled  to  give  evidence  against  himself; 
that  no  man  be  deprived  of  his  liberty,  ex- 
cept by  the  law  of  the  land  or  the  Judgment 
of  his  peers."  The  case  of.  Miller  v.  Com., 
reported  In  88  Va.  618,  14  S.  B.  IGl.  312.  979, 
was  decided  upon  the  law  as  set  out  In  sec- 
«Ioai  4106-4108  of  the  Code,  and  the  amend- 

I  Reported  b/  F.  S.  Kirkpatrick,  Esq.,  of  the 
'..ynchbnrg  bai. 


ment  to  section  410G  found  In  Acts  Assent. 
1893-84,  was  designed  to  cure  the  defect 
which  this  conrt  declared  to  exist  In  that  sec- 
tl<»i  on  account  of  Its  repugnancy  to  the  con- 
stitutional provision  Just  quoted.  The 
amendm«it  consists  In  Inserting  after  the 
words  "conservators  of  the  peace"  the  words, 
"whenever  the  person  charged  with  any  of 
the  offences  hereinafter  mentioned  elects  to 
be  tried  by  snch  Justice,"  so  that  the  act 
now  reads:  "The  several  police  Justices  and 
Justices  of  the  peace  of  this  commonwealth. 
In  addition  to  the  Jurisdiction  exercised  by 
them  as  conservators  of  the  peace,  whenever 
any  of  the  persons  hereinafter  mentioned 
elects  to  be  tried  by  such  Justice,  shall  have, 
concurrent  Jurisdiction  wUh  the  county  and 
corporation  courts  of  the  state  of  all  cases 
of  assault  and  battery  not  felonies,  petit  lar- 
ceny," etc.  Counsel  for  the  petitioner  con- 
tends that  this  amendment  does  not  cure  the 
vice,  and  therefore  It  will  be  proper  to  ex- 
amine first  Into  the  true  c<»i8truetlon  of  the 
statute  prior  to  Its  amendment,  and  then  to 
consider  the  effect  of  the  v.ords  Introduced 
by  the  legislature  In  the  amendment  referred 
to. 

Cases  Involving  the  Jurisdlctl<»i  of  Justices 
of  the  peace  under  this  and  similar  statutes 
have  been  frequently  before  this  court,  and 
In  every  Instance,  save  In  the  case  of  Miller 
y.  Com.,  88  Va.  618, 14  S.  E.  161,  342,  979,  the 
validity  of  the  Judgment  based  on  the  statute 
has  been  upheld.  See  Thomas'  Case,  22 
Or^t  012:  Read's  Case,  24  Orat.  618;  Wol- 
verton  v.  Com.,  76  Va.  910;  and  Harrison  v. 
Com.,  81  Va.  491.  Inasmuch,  however,  as  It 
does  not  appear  that  the  ccmstltntlonal  ques- 
tion here  under  ccmslderatlon  was  presented 
to  the  court  In  any  of  those  cases,  It  Is  con- 
tended that  they  are  not  authorities  binding 
upon  us,  and  it  Is  conceded  that  their  weight 
as  authority  to  impaired  for  the  reason  stat- 
ed. It  does  appear,  however,  that  the  ques- 
tion of  Jurisdiction  was  considered  by  the 
court,  and,  Indeed,  underiles  the  exercise  of 
Jurisdiction  by  all  courts  in  all  cases,  wheth- 
er specifically  presented  or  not;  so  that, 
where  It  appears  that  courts  of  all  grades  In 
the  state  from  Justices  of  the  peace  to  this 
court  have  gone  on  uninterruptedly  for  many 
years  to  exercise  Jurisdiction  under  a  stat 
ute,  and  that  during  all  that  time  there  has 
been  no  doubt  entertained  nor  question  rais- 
ed as  to  the  constitutionality  of  the  law, 
when  all  this  has  been  done  In  the  presence 
of  aivable  and  Inquisitive  bar,  a  strong  pre- 
sumptl<»i  Is  raised  that  the  attack  has  not 
been  made  upon  the  constitutionality  of  the 
law,  because.  In  the  Judgment  of  the  courts 
and  of  the  profession,  no  such  ground  of  ob- 
jection existed.  The  same  class  of  cases  has 
been  considered  In  our  sister  states,  notably 
In  the  cases  of  Jones  v.  Robblns,  8  Gray, 
329;  Shafer  v.  Mumma,  17  Md.  331 ;  Beers 
V.  Beers,  4  Conn.  685;  MoundsvIUe  v.  Toun- 
tain,  27  W.  Va.  205;  City  of  Emporia  v.  Vol- 
mer,  12  Kan.  622;   Wong  v.  City  of  Astoria, 
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13  Or.  538;  Moore  v.  State,  22  Tex.  App.  117; 
Byera  v.  Com.,  42  Pa.  St  88;  McGlnnls  t. 
State^  0  Humph.  43.  The  states  wbose  deci- 
sions are  here  quoted  base  tb«ir  jurispru- 
dence upon  tlte  common  law  derived  from 
tbe  same  fountains  from  wliich  ours  flows, 
and  tlieir  decisions,  wtiich  are  evidence  of 
tlie  common  law  among  tliem,  are  strongly 
persuasive,  at  least,  of  the  common  law  as  it 
exists  here.  Contemplating  for  a  moment 
the  situation  in  the  colonies  at  the  time  o£ 
the  RevolutioD,  we  And  that  the  evils  com- 
plained of  by  them  were  the  same,  the 
means  tak^i  to  redress  them  and  guard 
against  their  recurrence  were  Identical; 
therefore  their  adjudications  are  entitled  to 
great  influence  in  the  construction  of  similar 
statutes  in  our  own  states.  In  some  of  the 
cases  cited  prosecutions  were  for  petit  lar- 
ceny, in  some  for  keeping  houses  of  ill  fame, 
and  in  others  for  less  serious  violations  of 
the  law.  The  case  from  22  Tex.  App.  is  a 
very  curious  one  in  this:  that  the  court  re- 
versed the  judgment  of  the  lower  court  be- 
cause it  had  compelled  the  accused  to  go  be- 
fore a  jury  when  the  statute  authorized  a 
trial  by  a  court  without  a  jury,  and  the  pris- 
oner bad  demanded  to  be  tried  In  accord- 
ance with  the  statnte.  The  Texas  constitn- 
tion  is  almost  identical  in  its  terms  with 
ours.  The  offense  charged  there  was  an  ag- 
gravated assault  asd  battery  and  the  court 
was  unanimous.  The  principle  of  all  these 
cases  is  that  a  atatnte  which  confers  juris- 
diction upon  a  justice  of  the  peace  to  py 
such  offenses  as  are  embraced  in  section  4106 
of  the  Code  are  constitutional,  provided,  by  a 
simple  procedure,  a  trial  by  a  jury  can  be 
bad  on  appeal  to  a  higher  court  3  Am.  & 
Bug.  £nc.  Law,  p.  781,  and  4  Am.  &  Bug. 
Bnc.  Law,  pp.  812,  813.  The  law  is  so  stated 
by  Bish.  Cr.  Froc.  i  893;  SeOgw.  St  Const 
Law,  c.  497.  In  the  case  under  conslderar 
tion,  not  only  is  the  procedure  simple,  but  it 
is  an  absolutely  free  and  unfettered  right  of 
appeaL  The  prisoner  Is-  brought  before  the 
justice.  The  warrant  makes  known  to  him 
the  cause  and  nature  of  the  accusation 
against  bim.  Ho  is  confronted  with  accusers 
and  vdtnesses.  He  is  permitted  to  call  for 
evidence  In  his  favor.  He  is  not  compelled 
to  give  evidence  against  himself,  and  a  judg- 
ment is  rendo'ed  against  him.  If  he  feels 
that  that  judgment  is  just  he  submits  to  It; 
if  aggrieved  by  it  he  appeals;  and  by  the 
assertion  of  his  right  of  appeal  the  whole 
force  and  effect  of  the  judgment  is  destroy- 
ed. That  wbicli,  by  his  assent,  implied 
from  bis  silence,  would  have  been  a  final 
Judgment  pleadable  in  bar  to  any  future 
prosecution  for  the  same  offense,  has,  by  his 
act  become  of  no  effect,  and  he  stands  as 
free  as  before  bis  arrest  subject  only  to  the 
requirement  that  he  must  give  bond  for  his 
appearance  in  the  appellate  court  Now, 
what  is  the  substance  of  all  this?  Doea 
not  the  determination  of  the  defendant— in 
which  determination  he  is  an  absolutely  free 


agent— wholly  set  at  naugbt  the  judgment 
just  rendered  against  him,  and  transfer  th« 
controversy  to  another  foruju,  and  convert 
the  proceedings  before  the  justice  into  a  pro- 
ceeding preliminary  to  a  trial  which  is  there- 
after to  take  place  in  the  appellate  court  and 
divest  it  of  all  similitude  to  a  final  trial? 
It  seems  to  me  that,  looking  to  the  reality, 
and  not  the  form,  of  things,  to  their  sub- 
stance, and  not  to  the  names  by  which  they 
are  called,  that  is  the  conclusion  to  which  we 
are  Inexorably  driven.  Follow  the  accused 
■one  step  further,  when  in  obedience  to  bis 
recognizance,  he  presents  himself  Ijefore  the 
trial  court,  under  section  4106^  and  there  we 
find  that  the  language  of  the  statute  is,  "The 
accused  shall  be  entitled  to  a  trial  by  a  Jury 
in  the  same  manner  as  if  he  had  been  Indict- 
ed for  the  offence  in  said  court;"  tliat  is  to 
say,  he  has  the  same  guaranties  thrown 
around  him  to  secure  to  him  a  fair  trial  by 
an  impartial  jui-y  as  is  given  to  all  other 
persons  accused  of  crime,  and  he  stands  be- 
fore that  jury  innocent  until  his  guilt  is  prov- 
ed. But  it  is  said  that  the  prisoner  is  en- 
titled to  a  speedy  trial,  and  in  the  Miller 
Case,  so  often  cited  from  88  Va.  and  14  S.  E., 
tlie  word  "speedy"  would  seem  to  be  con- 
sidered as  equivalent  to  "immediate,"  wliicb 
would  have  a  tendency  to  limit  the  discre- 
tion of  the  legislature  In  prescribing  the 
stages  through  which  a  i)rosecution  should 
pass  from  the  arrest  to  the  conviction  of  the 
prisoner.  I  do  not  understand  the  word  to 
have  been  so  used  In  the  constitutional  pro- 
vision which  is  now  being  inquired  into. 

Up  to  a  recent  date  the  procedure  in  the 
enforcemefat  of  criminal  law,  l)eglnnlng  with 
the  arrest  of  the  accused,  and  passing 
through  the  various  stages  to  his  final  trial 
before  a  Jury,  has  been  more  elaborate,  and 
therefore  more  dilatory,  than  at  present. 
Until  recently  the  initial  step  was  either  the 
warrant  of  arrest  from  the  justice  of  the 
peace,  or  a  bench  warrant  from  a  court,  is- 
sued upon  an  information,  or  upon  a  pre- 
sentment or  indictment  of  a  grand  jury.  The 
office  of  the  bench  warrant  was  to  cause  the 
apprehension  of  the  accused,  who  was  tlien 
to  be  taken  before  a  justice  of  the  peace  to 
be  examined.  By  the  Justice  he  was  sent 
on  to  an  examining  court  and  by  the  ex- 
amining court  was-  acquitted  or  remanded 
for  trial.  Compare  this  elaborate  procedure 
with  the  simplicity  of  the  present  day.  The 
accused  is  arrested,  is  examined  by  a  jus- 
tice, is  sent  to  a  grand  jury,  and  is  then  put 
upon  bis  trial;  or,  it  the  prosecution  begins 
with  the  indictment  or  presentment,  he  is 
tried  at  once,  without  an  examination  be- 
fore a  justice.  The  utmost  simplicity  pre- 
vails, while  every  constitutior.al  right  is 
carefully  preserved,  and  the  prisoner  is  se- 
cured a  "speedy  trial  before  an  imi)artial 
jury  of  his  vicinage,  without  whose  unani- 
mous consent  he  cannot  be  found  guilty." 
To  my  mind,  the  legislature  has  taken  ample 
and  most  satisfactory  steps  to  secure  to  the 
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accused  his  constitutional  right  of  a  "speedy 
trial,"  not  by  limitlag  or  confluing  the  legis- 
lation as  to  the  mode  of  procedure  by  which 
it  lias  been  thought  wise  to  guard  at  once 
the  rights  of  the  prisoner  and  the  interests 
of  the  commonwealth,  but  by  providing  that 
there  shall  be  no  undue  delay  in  taldng  the 
Buceeesiye  steps  in  the  procedure.  Thus,  in 
seotioB  4001  the  accused  Is  discharged  from 
imprisonment  "if  a  presentment,  indictment, 
or  infonuatiou  be  not  found  or  .filed  against 
him  before  the  end  of  the  second  term  of  the 
court  at  which  he  is  held  to  answer,"  unless 
the  failure  is  due  to  certain  causes  set  out 
in  the  statute,  and  which  need  not  be  here 
enumerated;  and,  "if  he  be  charged  with  a 
felony  he  shall  be  forerer  discharged  if  four 
terms  of  the  county,  corporation  or  hustings 
court  shall  pass  without  a  trial,"  unless  the 
failure  to  try  be  fot  reasons  specified  In  the 
statute,  and  which  must  be  made  to  appear 
of  record.  These  are  means  which  the  legis- 
lature has  thought  sufilcient  to  secure  a 
"speedy  trial"  within  the  meaning  of  the 
constitution;  that  is,  a  trial  without  delay. 
If  it  be  said  that  the  statute  last  cited  re- 
fers only  to  felonies,  the  reply  is  that  that 
statute,  almost  in  its  present  form,  may  be 
traced  back  to  the  birth  o^  our  constitutions, 
and  gives  much  color  to  the  idea  that  runs 
through  many  adjudged  cases  that  the  pro- 
tection of  the  constitutions  was  intended 
only  to  apply  to  the  graver  classes  of  of- 
fenses, such  as  trcast^n  and  felony. 

I  should  have  no  difficulty  In  declaring  sec- 
tion 4106  of  the  Cnde  of  1887  constitutional 
tvere  it  a  case  of  first  impression;  but,  as  I 
before  observed,  that  statute  came  under 
Judgment  befof*  this  court  In  the  very  re- 
cent case  of  Miller  y.  Com.,  Judge  Lewis  de- 
livering the  opinion,  and  was  held  to  be  re- 
pugnant to  the  constitutional  provision  above 
cited.  I  entertain  for  the  learned  Judge  who 
delivered  that  opinion  the  greatest  respect, 
and  I  differ  from  him  with  a  most  una  erect- 
ed distrust  in  the  correctness  of  my  own 
jndgnient;  and  when  his  position  appears 
to  be  fortified  by  the  supreme  court  of  the 
United  States,  always  entitled  to  the  highest 
consideration,  and  its  force  In  this  case 
Iieigbtened,  to  me  at  least,  by  the  estima- 
tion in  which  I  hold  the  Justice  who  deliv- 
ered Its  opinion  In  Callan  v.  Wilson,  127  U. 
S.  .-540.  127  U.  S.  1301,  I  feel  that  distrust 
irreatly  intensified.  Callan  v.  Wilson  passes 
niwn  the  constitutionality  of  an  act  of  con- 
f^ress  which  confeiTed  upon  the  police  Jus- 
tices of  tile  District  of  Columbia  powers 
very  similar  to  those  granted  Justices  of  the 
peace  by  section  410C,  but  thare,  to  my  mind, 
the  similarity  between  the  two  cases  ends. 
The  constitution  of  the  United  States  Is  a 
source  and  grant  of  power  to  the  congress  of 
tlie  United  States.  It  is  an  enabling,  and 
not  a  restraining,  instrument.  Congress  can 
do  nothing  except  what  the  constitution, 
eithe-  directly  or  by  reasonable  construction, 
authorizes  It  to  do;    while  the  legislature 


of  Virginia  possesses  all  legislative  power- 
not  prohibited  by  the  fundamental  law.  By 
the  constitution  of  the  United  States  (article 
3,  §  2,  subsec.  8)  It  is  declared  that  "the  trial 
of  all  crimes  except  in  cases  of  impeach- 
ment shall  be  by  a  jury."  A  Jury,  therefore, 
is  an  essential,  on  indispensable  requisite, 
an  integj».l  part  of  every  court  held  under 
the  anthority  of  the  government  of  the  Unit- 
ed States  for  the  trial  of  all  crimes.  There 
can  be  no  trial  in  those  courts  of  a  person 
accused  of  crime  without  a  Jury,  tay  virtue 
of  the  plain  and  unambiguous  language 
above  quoted.  The  presence  of  a  jury  be- 
comes, then,  a  jurisdictional  question,  and 
Justice  Harlan  was  well  warranted  In  say- 
ing In  Gallon  v.  Wilson  "that  a  Judgment 
of  conviction  not  based  upon  a  verdict  of 
guilty  by  a  Jury  Is  void,"  under  the  laws  of 
the  United  States.  The  case  of  Callan  t. 
Wilson  refers  also  to  article  6  of  the  amende 
menta  of  the  constitution,  and  the  learned 
Judge  seems  to  find  a  snttcient  support  for 
the  conclusion  reached  in  the  language  there 
used,  which  is  as  follows;  "In  all  criminal 
prosecutions  the  accused  shall  enjoy  the 
right  to  a  speedy  and  public  trial  by  an  im- 
partial Jury  of  the  state  and  dlstriet  where- 
in the  crime  shall  have  been  committed,, 
which  district  shall  have  been  prevloudy 
ascertained  by  law,  and  to  be  Informed  of 
the  nature  of  tlie  accusation,  to  be  confront- 
ed with  the  witnesses  against  hba,  to  have 
compulsory  process  for  obtaining  wltnesses- 
in  his  favor,  and  to  have  the  assistance  of 
counsel  for  his  defence."  It  may  be  well 
to  Inquire  here  why  the  sixth  amendment 
to  the  constltutlMi  was  adopted.  Certainly 
it  was  not  necessary  in  order  to  secure  a 
trial  by  a  Jury;  that  had  already  been  done,, 
as  we  have  seen,  by  article  3,  §  2,  subsec. 
3,  of  the  constitution,  as  originally  framed. 
In  language  plain  and  emphatic.  "The  trial 
of  all  crimes  except  In  cases  of  impeachment 
shall  be  by  a  Jury"  Is  the  direct  and  positive- 
mandate  of  article  3,  {  2,  subsec.  3,  while 
the  sixth  amendment  says  "that  in  all  crim- 
inal prosecutions  a  man  shall  enjoy  the  right 
to  a  speedy  and  public  trial  by  an  impartial 
Jury";  the  provision  first  quoted  putting  it 
beyond  the  power  of  congress  to  create  a 
court  for  the  trial  of  criminal  offenses  with- 
out a  Jury,  while  the  language  of  the  amend- 
ment recognizes  the  right  of  the  accused  to 
the  enjoyment  of  a  trial  by  a  Jury,  a  right 
which  he  could  waive  if  congress  saw  fit  by 
law  to  permit  him  to  do  so  and  this  amend- 
ment stood  alone.  He  could  waive  the  right 
either  expressly  or  by  conduct  upon  his  pan 
necessarily  implying  a  purpose  to  do  so. 
The  sixth  amendment,  therefore,  could  not 
have  been  Intended  to  secure  a  trial  by  a 
Jury. 

It  is  equally  certain  that  it  was  not  the 
Intention  of  those  who  Insisted  on  its  adop- 
tion to  weaken  or  impair  the  right  of  trial  by 
a  Jury.  The  motive  for  its  adoption  Is  there- 
fore to  be  looked  for  In  the  other  provisions- 
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of  the  amendment  For  instance,  tbat  tbe 
accused  shall  enjoy  the  right  to  a  Jury  trial 
In  the  state  or  district  in  which  the  crime 
shall  have  been  committed,  which  district 
shall  have  been  previously  ascertained  by 
law;  the  right  to  be  confronted  with  wit- 
nesses against  him;  to  have  compulsory 
process  for  obtaining  witnesses  In  his  favor; 
and  to  have  the  assistance  of  counsel  for  his 
defense.  It  was  to  imbed  these  rights  into 
the  organic  law— rights  not  less  sacred  than 
that  of  a  trial  by  Jury;  rights.  Indeed,  neces- 
sary to  the  complete  enjoyment  of  all  the 
benefits  of  a  trial  by  Jury— that  the  sixth 
amendment  was  adopted.  It  does  not  alter 
or  affect  In  any  way  the  construction  of  ar^ 
tide  3,  I  2,  subsec.  3.  It  is  a  part  of  the  con- 
stitution. It  is  true,  entitled  to  tbe  same 
weight  as  other  provisions  of  the  constitu- 
tion, "to  be  construed  and  applied  In  har- 
mony with  all  the  provisions  of  that  instru- 
ment." See  Poludexter  v.  Greenhow,  114  U. 
S.,  at  page  286,  6  Sup.  Ct,  at  pages  903,  962. 
The  language  of  our  bill  of  rights  differs 
from  each  and  both  of  these  provisions.  It 
■does  not  declare  that  "the  trial  of  all  crimes 
shall  be  by  a  Jury";  It  does  not  declare  that 
^'the  accused  shall  enjoy  the  right  to  a  trial 
by  an  impartial  Jury,"  but  its  language  is 
"that  a  man  hath  a  right  to  a  speedy  trial  by 
&n  Impartial  Jury,"— that  Is,  he  has  a  legal 
claim  to  a  trial  by  a  Jury.  A  trial  by  a  Jury 
Is  his  privilege.  The  existence  of  the  pres- 
«nce  of  a  Jury  Is  not  made  a  Jurisdictional 
fact  without  which  a  court  is  not  duly  organ- 
ized for  the  trial  of  criminals,  as  is  the  case 
In  all  courts  of  the  United  States. 

Hitherto  I  have  considered  this  case  upon 
the  law  as  found  in  the  Code  of  1S87,  and 
It  has  seemed  to  me  that  prisoners  had  not 
been  denied,  under  the  law  as  it  then  ex- 
isted, any  of  their  constitutional  rights;  that 
tbe  proceeding  against  them  before  the  Jus- 
tice was  In  the  nature  of  the  Jurisdiction  ex- 
ercised by  an  examining  court,  unless  ac- 
quiesced in  by  them,  and  it  was  merely  a  pre- 
liminary, and  not  an  unreasonably  dilatory 
preliminary,  to  the  final  trial  by  Jury,  to 
which  the  prisoner  had  a  free  and  unfettered 
right,  with  every  guaranty  and  protection 
thrown  around  him  to  enable  him  to  submit 
his  case  to  an  Impartial  Jury  of  his  country; 
that,  in  its  essence,  the  Judgment  of  the  Jus- 
tice rested  upon  the  implied  assent  of  the  ac- 
cused, because  one  word  of  objection  upon 
his  part  annulled  the  Judgment  rendered,  and 
transferred  the  controversy  to  another  fo- 
rum; and  I  have  been  constrained  to  the  con- 
clusion that  this  statute  in  no  wise  denied 
or  abridged  tbe  constitutional  rights  of  the 
citizen.  If  this  effect  is  to  be  attributed  to 
the  failure  upon  tbe  part  of  the  prisoner  to 
make  objection  to  the  exercise  of  the  Juris- 
diction by  the  Justice  by  appealing  therefrom, 
a  fortiori  would  his  express  election  to  be 
tried  by  the  Justice  have  that  effect.  That  a 
prisoner  may  waive  many  of  his  constitution- 
al rights  is  beyond  a  doubt.     The  right  to  a 


I  trial  by  a  Jury  is  only  one  among  the  several 
rights  enumerated  In  section  10  of  article  1 
of  the  constitution.  They  all  stand  upon  an 
equal  footing.  They  are  all  necessary  to  the 
complete  enjoyment  of  that  personal  liberty 
which  is  our  birthright,  and  which  It  is  the 
duty,  not  only  of  the  courts,  but  of  every 
citizen,  to  Jealously  guard.  They  are  all  de- 
signed, the  one  not  more  than  the  other,  to 
safeguard  the  accused  in  all  criminal  prose- 
cutions, BO  that  no  man  may  "be  deprived  of 
his  liberty  except  by  the  law  of  the  land  or 
the  Judgment  of  his  peers."  He  cannot  be 
compelled  to  give  evidence  against  himself, 
and  the  law  which  wotild  require  him  so  to 
do  would  be  unconstitutional.  And  yet  it  is 
clear  that  he  may  waive  this  immunity.  See 
Cuilen's  Case,  24  Grat  624.  And  so,  also,  it 
Is  declared  by  text  writers  and  adjudged 
cases  that  a  prisoner  charged  with  a  misde- 
meanor may  waive  a  trial  by  a  Jury,  where 
the  waiver  is  expressly  authorized  by  the 
legislature.  I  therefore  have  no  difficulty  in 
holding  that  the  act  as  it  now  stands  is  con- 
stitutional. It  is  for  those  who  question  the 
validity  of  the  statute  to  show  that  it  is  in- 
valid. It  is  not  denied  that  there  Is  a  strong 
presumption  in  favor  of  the  constitutionality 
of  the  law,  and  in  every  case,  if  the  law  ad- 
mits of  two  constructions,  by  one  of  whlcli 
its  constitutionality  may  be  sustained,  while 
upon  another  it  would  be  declared  unconsti- 
tutional, the  courts  are  held  down  to  accept 
that  construction  which  maintains  Itsvalidity. 
It  is  said  "that  to  accord  to  the  accused  a 
right  to  be  tried  by  a  Jury  in  an  appellate 
court  after  he  has  been  once  fairly  tried  oth- 
erwise than  by  a  Jury  in  a  court  of  original 
Jurisdiction,  and  sentenced  to  i>ay  a  fine,  or 
be  imprisoned  for  not  paying,  does  not  sat- 
isfy the  requirement  of  the  constitution." 
This  language  is  used  by  Justice  Harlan  in 
the  case  of  Callan  v.  Wilson,  and  Is  cited 
with  approval  by  Judge  Lewis  in  Miller  v. 
Com.,  88  Va.,  and  14  S.  B.  Fot  the  reasons 
already  given,  I  do  not  consider  this  Jutlj;- 
ment  as  authority  in  construing  the  constitu- 
tion of  Virginia,  and  I  must  say,  also,  that 
to  my  mind  it  does  not  show  a  full  apprecia- 
tion of  the  value  of  a  Jury  as  an  instrumon- 
tajity  In  the  administration  of  Justice.  Lons 
experience  with  Juries  has  satisfied  me  tlint 
all  the  encomiums  passed  upon  them  have 
done  them  no  more  than  Justice,  but.  If  it  be 
true  that  the  Judgment  of  the  Justice,  ren- 
dered. It  may  be,  upon  other  evidence  than 
that  adduced  before  them  in  the  face  of  tbe 
law  which  requires  them  to  try  the  prisoner 
as  though  upon  an  indictment,  and  to  con- 
sider him  innocent  until  he  is  proven_ guilty: 
If  I  say,  in  the  face  of  that  plain  duty  under 
the  law,  a  Jury  is  so  easily  swayed  and  in- 
fluenced in  its  Judgment,  and  is  so  incapible 
of  being  controlled  by  the  law  and  evidence 
before  them,— then  my  estimate  of  the  value 
of  Jury  trials  must  be  reconsidered.  My  ex- 
perience, however.  Is  that,  while  Juries  liare 
faults,  those  faults  do  not  lie  in  tbe  direction 
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«f  ready  Bnbserrlence  to  authority.  They 
ire  very  mnth  more  apt  to  disregard  the  di- 
rect Inatmctlons  of  the  court  presiding  at 
the  trial  th»D  to  attribute  any,  eren  the 
slightest,  weight  to  the  Judgment  of  the  Jus- 
tice. Bat,  even  If  It  were  so,  grant  that  the 
Jury  is  prejudiced  by  the  Judgment  of  the 
Justice^  iB  that  the  fault  of  the  law?  The 
law  declares  that  the  prisoner  shall  not  be  so 
prejudiced.  If  a  Jury,  in  disregard  of  the 
law,  visits  upon  the  prisoner  the  consequen- 
ces of  the  Judgment  from  which  he  has  ap- 
pealed. It  la  due  not  to  any  vice  in  the  law, 
bat  to  the  Inflrmity  of  human  nature;  but  I 
think  those  who  have  had  a  large  experience 
with  juries  would  be  ready  to  acquit  them 
of  any  such  Imputation,  and  would  decline  to 
share  .the  distrust  In  the  Integrity,  Intelli- 
gence, and  impartiality  of  Juries  manifested 
by  those  who  indulge  the  apprehension  which 
seems  to  be  Indirectly  expressed  in  the  par- 
agraph last  quoted  from  Callan  v.  Wilsun. 
The  former  conviction  could  not  be  said  to 
constitute  an  Impairment  of  the  right  of  trial 
by  Jury,  unless  it  worked  a  prejudice  to  the 
prisoner;  and  with  a  free  and  unfettered  ap- 
peal to  a  Jury  it  could  work  no  prejudice  to 
the  accused  unless  the  Jury,  recreant  to  its 
Ewom  duty  under  the  law,  disregarding  the 
plain  mandate  of  the  statute,  heedless  of  the 
instructions  of  the  court,  should  try  him,  not 
upon  the  law  and  evidence  before  them,  but 
upon  the  Judgment  of  the  Justice  which  had 
been  annulled  and  effaced.  This  apprehen- 
sion appears  to  me  to  be  strained  and  fanci- 
ful in  the  extreme,  and  must  rest  as  Its  ulti- 
mate support  upon  a  distrust  in  the  integ- 
rity of  that  tribunal  which  has  been  for 
cmtnries  regarded  as  the  great  bulwark  of 
the  liberties  and  immunities  of  the  citizen 
against  encroachment  from  any  quarter.  A 
weak  defense  it  would  prove  were  It  so  Igno- 
rant, so  feeble,  or  so  corrupt.  We  are  there- 
fore of  opinion  that  the  writ  of  habeas  cor- 
pus should  be  denied,  and  that  the  prisoner 
should  be  remanded  to  the  custody  of  the 
Serjeant  of  the  dty  of  Richmond. 


ROUN8AVILLE  et  al.  v.  McOINNIS. 

(Supreme  Court  of  Georgia.    March  19,  1894.) 

WKosortii,  Lbvt  or  Execution  —  Suit   to    Rb- 

STBAIN^  Venue — Cousxi  of  Ckeiiitor's  Resi- 

DESCE — SHERirr  AS  JOINT  TkESPASSEB. 

1.  Where,  in  an  action  for  the  recovery  of 
pergonal  i^operty,  judgment  was  rendered 
a^rainst  the  defendant  and  one  who  was  osten- 
libly  security  opon  hi*  statntory  bond,  given  un- 
der section  3419  of  the  Oode.  the  court  render- 
ing judgment  having  jurisdiction  of  the  case 
and  the  judgment  beinz  valid  on  its  face,  an 
execution  duly  issued  utereou  will  protect  the 
sheriff  levying  the  same  upon  the  property  of  the 
security,  whether  the  bond  was  genuine  or  not. 
It  follows  that.  If  the  bond  was  forged,  the 
sheriff  is  not,  by  reason  of  making  such  levy,  a 
ttcspasser,  either  separately  or  jointly,  with 
the  plaintiffs  in  the  execution.  A  suit  for  tres- 
pass broufdit  in  the  county  of  the  sheriff's  resi- 
dence, against  him  and  the  plaintiffs  In  execution, 
the  latter  being  residents  of  another  county,  is 


thus  not  maintainable,  In  so  far  as  the  question 
of  jurisdiction  depends  upon  the  defendants  in 
the  action  being  suable  as  joint  trespassers. 

2.  Nor  is  jurisdiction  over  the  nonresident 
defendants  maintainable  on  the  theory  of  a 
"pending  proceeding,"  the  levy  of  the  execution 
and  other  ministenal  acts  to  effect  a  sale  not 
being  a  "pending  proceeding,"  within  the  mean- 
ing of  section  4183  of  the  Code. 

3.  The  joint  action  against  the  sheriff  and 
the  nonresident  defendants  for  trespass  being 
without  merit  as  against  the  former,  and  with- 
out jurisdiction  as  against  the  latter,  a  prayer 
for  injunction  contained  in  the  petition  against 
proceeding  with  the  levy  should  be  denied,  more 
especially  as  no  suit  whatever,  either  at  law 
or  in  equity,  is  requisite  to  prevent  the  enforce- 
ment of  the  levy  on  the  ground  that  the  bond 
was  a  forgery  as  to  the  ostensible  security.  A 
mere  affidavit  of  illegality  would  be  avulablc 
for  that  purpose,  the  security  never  having  had 
his  day  in  court  on  the  question  of  forgery. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bartow  county; 
T.  W.  Milner,  Judge. 

Petition  by  V.  B.  McGlnnls  against  Roun- 
savllle  &  Bro.  to  restrain  the  enforcement  of 
a  Judgment  and  execution,  and  asking  for  a 
recovery  of  damages  for  a  wrongful  levy. 
Judgment  for  plaintiff,  and  defendants  bring 
error.   Reversed. 

Irwin  &  Bunn,  for  plaintiffs  in  error.  John 
W.  Akin,  for  defendant  in  error. 

SIMMONS,  J.  Houseal  and  Treadway 
commenced  a  statutory  action  for  the  re- 
covery of  personal  property  against  Sims  & 
Auchmuty,  in  Haralson  county,  and  made 
the  usual  affidavit  to  hold  to  ball.  The 
property  was  seized  by  the  sheriff  of  that 
county,  and  a  replevy  bond  was  executed  by 
the  defendants,  and  the  name  of  McGinnis  as 
surety  was  signed  thereto  by  his  son.  Judg- 
ment was  rendered  against  Sims  &  Auchmu- 
ty  as  principals,  and  against  McGlnnls  as 
surety,  on  the  bond.  Execution  issued  there- 
on, and  was  assigned  by  the  plaintiffs  to 
Roimsaville  &  Bro.,  of  Floyd  county,  who  bad 
it  levied  upon  land  of  McGlnnls  In  Bartow 
county.  McGinnis  thereupon  filed  his  peti- 
tion for  injunction  in  the  latter  county, 
against  the  sheriff  of  that  county  and  Roun- 
savllle  &  Bro.,  seeking  to  restrain  the  en- 
forcement of  the  Judgment  and  execution 
above  alluded  to,  on  the  ground  that  he 
had  never  signed  the  bond  upon  which  the 
Judgment  was  founded,  nor  authorized  his 
son  to  sign  it,  and  had  never  heard  of  the 
case  nor  the  bond  until  after  the  judgment 
was  rendered.  He  prayed  also  for  the  recovery 
of  damages  against  the  sheriff  and  Rounsa- 
Tllle  &  Bro.  as  Joint  trespassers.  A  restrain- 
ing order  was  granted,  and  at  the  bearing  the 
judge  decided  that  the  same  be  continued 
until  the  termination  of  the  cause.  The  de- 
fendants excepted  to  this  decision,  and  to  the 
refusal  of  the  judge  to  hold  that  the  su- 
perior court  of  Bartow  county  had  no  juris- 
diction of  the  case,  and  to  his  not  holding 
that  the  plaintiff  had  a  complete  and  ade- 
quate remedy  at  law  without  the  Intervention 
of  equity  Jurisdiction. 
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1.  It  appears  from  the  record  tliat  the 
Judgment  agaiast  McGlnnis  upon  the  replevy 
bond  was  rendered  by  a  court  having  Juris- 
diction of  the  case,  and  was  yalld  upon  Its 
face.  Code,  $  3419.  This  being  so,  the  exe- 
cution Issuing  from  that  Judgment  would  pro- 
tect the  sheriff  In  levying  vipon  the  property 
of  McGlnnis,  one  of  the  defendants  in  exe- 
cution, whether  the  bond  In  question  was 
genuine  or  not  It  follows  that  the  sheriff 
was  not,  by  reason  of  making  the  levy  com- 
plained of,  a  trespasser  either  separately  or 
Jointly  with  the  plaintiffs  In  execution.  The 
sheriff  not  being  a  trespasser,  and  the  plain- 
tiffs in  execution  not  being  residents  of  the 
coxmty  In  which  the  sheriff  resided,  a  suit  for 
trespass  against  them  in  that  county  was  not 
maintainable.  In  so  far  as  the  question  of 
Jurisdiction  depended  upon  their  being  suable 
as  Joint  trespassers. 

2.  It  was  contended  that  Jurisdiction  over 
the  nonresident  defendants  was  maintainable 
upon  th€!  ground  that  the  petition  was  filed 
to  stay  a  "pending  proceeding,"  within  the 
meaning  of  section  418S  of  the  Code,  which 
declares:  "All  bills  shall  be  filed  In  the 
county  of  the  residence  of  one  of  the  defend- 
ants, against  whom  substantial  relief  Is  pray- 
ed, except  la  cases  of  Injunctions  to  stay 
pending  proceedings,  when  the  bill  may  be 
filed  In  the  county  where  the  proceedings 
are  pending,  provided  no  relief  is  prayed  as 
to  matters  not  Included  In  such  litigation." 
Under  this  section  Jurisdiction  may  be  en- 
tertained against  a  nonresident  of  the  coun- 
ty If  the  proceeding  sought  to  be  stated  Is  a 
suit  Instituted  by  him  in  a  court  of  that 
county;  but  we  do  not  think  the  levy  of  an 
execution  and  other  ministerial  acts  to  effect 
a  sale  are  a  "pending  proceeding,"  within 
the  meaning  of  this  section.  The  only  cases 
we  have  found  in  which  this  court  has  held 
that  a  petition  to  restrain  a  levy  could  be 
maintained  against  a  nonresident  are  the 
cases  of  Wright  v.  Raih-oad  Co.,  64  Ga.  TiH, 
and  Mayo  v.  Renfroe,  66  Ga.  408,  which  are 
clearly  distinguishable  from  the  case  now 
under  consideration.  In  the  first  of  those 
cases  the  execution  was  for  taxes  due  the 
state,  and  was  Issued  by  an  officer  of  the 
state  in  Fulton  county,  and  levied  by  an 
officer  of  the  state  in  Bibb  county.  The 
court  held  that  there  was  equity  in  the  bill, 
and,  as  the  state  could  not  be  sued,  the  bill 
might  be  filed  in  either  county  against  either 
of  these  officers;  and,  the  wrong  being 
about  to  be  perpetrated  in  Bibb  county  by 
an  officer  residing  in  that  county,  the  court  of 
that  county  was  the  better  entitled  to  the  jur- 
isdiction. In  the  other  case  referred  to  the 
execution  was  issued  by  the  governor  of  the 
state,  and  levied  by  the  sheriff  of  Washington 
county;  and  this  court  held  that  the  superior 
court  of  that  county  had  Jurisdiction  to  en- 
Join  the  levy,  because  the  sheriff  resided  in 
that  county,  and  nobody  else  could  be  sued, 
and  that  damage  could  be  arrested  only  by 
restraining  him.  So  it  will  be  soen  that  juris- 


diction was  entertained  In  these  cases  upon 
their  own  i>ecullar  facts,  which  are  very 
different  from  the  facts  in  the  present  cas& 

3.  Having  shown  that  the  action  was  with- 
out merit  as  to  the  sheriff,  and  could  not  be 
maintained  against  the  nonresident  defedd- 
tmts  for  want  of  Jurisdiction  as  against  them. 
It  follows  that  the  prayer  for  Injunctiop 
against  proceeding  with  the  levy  should  have 
been  denied,  more  especially  as  no  suit 
whatever,  either  at  law  or  in  equity,  was 
necessary  to  prevent  the  enforcement  of  the 
levy  on  the  ground  that  the  bond  was  a 
forgery  as  to  the  ostensible  surety.  A  mere 
affidavit  of  illegality  would  have  been  suf- 
ficient for  that  purpose,  inasmuch  as  the 
surety  had  never  had  his  day  in  court  on 
the  question  of  forgery.    Judgment  rerersed. 


COliEMAN  V.  STATE. 
(Supreme  Court  of  Georgia.    June  4,  1894.) 
Cbiminal  Law— Impeachment — Recoro  of  Con- 
viction— ORnSB  OF  TRAXSM198IOK — ^FaIL- 
UBB  TO  ENTIS— BDKOLAKT. 

1.  The  record  of  the  coovletion  of  a  witness 
of  larceny  is  admissible  in  evidence  to  impeach 
him. 

2.  As  the  act  creating  the  city  court  of  Ma- 
con (Acta  1884-85,  p.  470)  invests  it  with  juris- 
diction over  all  misdemeanors  committed  in  the 
county  of  Bibb,  it  is  a  court  of  general  jurisdic- 
tion as  to  such  misdemeanors,  and  the  require- 
ments touching  the  transmission  of  Indictments 
from  the  superior  to  the  city  court  are  only 
regulations  for  the  exercise  of  that  general  ju- 
risdiction. Hence,  notwithstanding  the  require- 
ment that  when  an  indictment  for  a  misdemean- 
or is  transferred  from  the  superior  to  the  city 
court  the  order  of  transmission  shall  be  entered 
on  the  minutes  of  both  courts,  a  certified  tran- 
script from  the  minutes  of  the  city  court  of  the 
record  of  a  conviction  for  a  misdemeanor  in  that 
court  upon  a  transferred  indictment  is  not  ren- 
dered inadmissible  in  evideoce  because  there  was 
a  failure  to  enter  the  order  of  transmission  on 
the  minutes  of  that  court,  it  afiirmatively  ap- 
pearing by  the  minutes  of  the  superior  court 
that  such  order  was  in  fact  duly  pasted. 

3.  The  evidence  fully  warranted  the  verdict, 
and  there  was  no  error  m  denying  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bibb  county; 
J.  Ii.  Hardeman,  Judge. 

Moses  Coleman  was  convicted  of  burglary, 
and  brings  error.     Affirmed. 

Jas.  H.  Blount,  Jr.,  for  plaintiff  in  error. 
W.  H.  Fdton,  Sol.  Gen.,  for  the  State. 

LUMPKIN,  J.  Upon  trial  of  Coleman  for 
the  crime  of  burglary,  in  the  superior  court 
of  Bibb  county,  one  Stevens  testified  as  a 
witness  in  his  behalf.  For  the  purpose  of 
impeaching  this  witness,  the  state  offered  In 
evidence  a  record  from  the  city  court  of  Ma- 
con of  his  conviction  of  the  offense  of  lar- 
ceny from  the  house.  This  record  was  ad- 
mitted by  the  court  over  two  objections 
made  by  the  accused.  One  of  the  objectloDS 
was  that  a  witness  could  not  be  Impeached 
in  this  manner,  even  if  the  record  was  in  all 
respects   regular.    It  has  been  settled    by 
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two  declslona  of  this  court  that  this  objec- 
tion was  not  well  taken.  McGruder  t.  State, 
71  Ga.  864;  Railroad  Co.  y.  Homer,  73  Ga. 
251.  And  see  DoggeU  r.  Simma,  79  Ga.  257, 
4  a  E.  908.  The  oth»  objection  was  that, 
the  Indictment  against  Stevens  for  larceny 
from  the  house  haying  been  transferred  from 
the  superior  court  of  Bibb  county  to  the  city 
«ourt  of  Macon,  the  latter  court  did  not  ac- 
quire Jurisdiction  of  the  case,  because  the  re- 
quirements of  section  81  of  the  act  creating 
the  city  court  were  not  complied  with,  it  not 
appearing  in  the  transcript  from  the  city 
court  that  the  order  transferring  the  case 
had  been  entered  on  the  minutes  of  that 
court,  and  the  law  being  that  the  order  of 
transmission  should  be  entered  upon  the  min- 
utes of  both  courts.  In  all  other  respects 
the  transcript  from  the  city  court  was  com- 
plete. It  consisted  of  an  indictment  against 
Stevens  for  larceny  from  the  house  of  goods 
«f  the  value  of  lees  than  (50;  a  plea  of  not 
guilty;  verdict  of  guilty;  and  sentence  of 
the  court  The  state  also  introduced  the 
minutes  of  the  Bibb  superior  court,  showing 
the  return  of  this  indictment,  and  an  order 
duly  passed  transferring  the  case  to  the  dty 
court;  80  there  can  be  no  doubt  that  the 
case  was  properly  and  legally  transferred 
from  the  superior  to  the  city  court  After 
passing  the  order  transferring  the  case,  the 
superior  court  had  no  further  jurisdictl<Hi 
over  it  By  the  force  «nd  effect  of  this  or- 
der, the  jurisdiction  was  immediately  vest>>d 
in  the  city  court  Under  the  act  (cited  In 
the  headnote)  creating  the  city  court  of  Ma- 
con, that  court  la  invested  with  jurisdiction 
over  all  misdemeanors  committed  in  the 
county  of  Bibb,  and  it  is  therefore  a  court  of 
general  jurisdiction  as  to  such  misdemean- 
ors. The  requirements  touching  the  trans- 
mission of  indictments  to  It  from  the  snpe- 
rl<w  court  are  merely  regulations  for  the  ex- 
ercise of  that  general  jurisdlctlcm.  This  is 
especially  so  as  to  the  requirement  that  the 
city  court  shall  enter  the  order  of  transmis- 
«loa  upon  its  own  minutes.  We  therefore 
are  satisfied  that  the  city  court  had  juris- 
diction ova-  the  indictment  against  Stevens, 
and  that  It  had  sufficient  legal  authority  to 
try  and  dispose  of  the  case.  Therefore  the 
objection  to  the  record  of  Stevens'  convic- 
tion with  which  we  are  now  dealing  was 
pn^erly  overruled  by  the  court  On  the 
merits  the  evidence  was  amply  sufficient  to 
sustain  the  verdict  of  guilty  rendered  asalnst 
Coleman,  and  a  new  trial  was  properly  re- 
fused.    Judgment  affirmed. 


OLIVER  V.  STATE. 

(Supreme  Court  of  Georgia.    June  4,  1884.) 

Cbimixai.  Law— Statembnts  or  Acccsao  at  Pbs- 
LiMrKART  Trial. 

A  statement  made  by  the  accused  upon 
tiis  commitment  trial  is  admiitsible  against  Dim 
<«pon  bis  trial  in  the  superior  court,  but  when 


Budi  statement  has  been  reduced  to  writing,  as 
required  by  law,  the  writing  is  the  highest  and 
best  evidence  of  wliat  the  accused  did  state. 
The  presumption  being  tiat  the  magistrate  did 
his  duty,  and  reduced  the  statement  to  writing, 
parol  evidence  as  to  what  the  accused  stated  is. 
In  the  absence  of  proof  that  the  statement  was 
not  in  fact  reduced  to  writing,  or  that  the  same 
has  been  lost  or  destroyed,  inadmisBiI>Ie. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Houston  coun- 
ty;   C.  L.  Bartlett,  Judge. 

Charlie  Oliver  was  convicted  of  a  crime, 
and  brings  error.    Reversed. 

W.  B.  Dew,  for  plalntifT  in  error.  W.  H. 
Felton,  Jr.,  SoL  Gen.,  for  the  State. 

LUMPKIN,.  J.  There  is  but  one  question 
of  law  in  this  case  requiring  notice  at  our 
bands.  One  of  the  grounds  of  the  motion  for 
a  new  trial  alleged  that  the  court  erred  in 
admitting,  over  the  objection  of  counsel  for 
the  accused,  the  testimony  of  one  Davis  as 
to  what  the  prisoner  stated  on  his  commit- 
ment trial,  "it  not  having  been  shown  tliat 
the  written  statement  was  lost,  and  it  being 
presumed  that  the  statement  was  put  in 
writing."  There  can  be  no  doubt  that  a 
statement  made  by  the  accused  upon  his 
oommltment  trial  Is  admissible  against  him 
upon  his  trial  in  chief.  Dumas  v.  State,  63 
Ga.  000.  But  when  such  statement  has  been 
reduced  to  writing,  as  the  law  requires,  the 
writing  Is  the  highest  and  best  evidence  of 
what  the  accused  did  state.  It  being  the 
duty  of  the  committing  magistrate  (Code, 
i  473^  to  reduce  the  statement  to  writing. 
It  will  be  presumed.  In  the  absence  of  any 
proof  to  the  contrary,  that  he  did  so;  and 
therefore,  unless  it  be  shown  that  the  state- 
ment was  not  in  fact  reduced  to  writing,  or 
that  the  same  has  been  .ost  or  destroyed, 
parol  evidence  as  to  what  the  accused  stated 
is  inadmissible;  This  court  has  decided  def- 
initely that,  when  the  magistrate  has  re- 
duced the  statement  to  writing,  that  paper 
is  the  highest  and  best  evidence  as  to  what 
the  statement  was.  Cicero  v.  State,  64  Ga. 
156;  Daniel  v.  State,  65  Ga.  199.  These  rul- 
ings are  distinctly  supported  by  the  t^ 
of  Whart  Cr.  Bv.  (9th  Bd.)  i  667.  The  au- 
thor says:  "Where  the  prisoner  voluntarily 
confesses  before  the  examining  magistrate, 
and  where  it  is  the  duty  of  the  latter  to 
talie  the  exftminatlon  in  writing,  when  sncb 
is  done,  the  writing  alone.  If  producible,  is 
evidence  of  the  confession,  and  the  writing 
cannot  be  varied  by  parol  proof,"— citing  nu- 
merous authorities,  among  them  Rex  t. 
Jacobs,  1  Leach,  Or.  Cas.  S09,  In  which  It 
was  held  that:  "Parol  evidence  cannot  be 
given  of  the  examination  of  prisoners  taken 
before  the  magistrate;  for  it  must  be  In- 
tended that  it  was  put  in  writing,  as  the  law 
requires."  See,  also,  the  note  to  this  case 
on  page  310.  Also,  1  TayL  Bv.  {  389,  in 
which  it  is  laid  down  that:  "Parol  evidence 
cannot  be  received  of  the  statement  of  a 
prisoner  before  the  magistrate,   where  the 
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examination  has,  In  conformity  trltb  [the 
statute],  been  reduced  Into  writing,  and  BUb- 
Bcribed,  and  returned  by  tlie  justice."  So 
we  tliink  the  law  la  well  settled  both  as  to 
the  pregomptlon  that  the  magistrate  did  his 
duty  Id  reducing  the  statement  to  writing, 
and  that  in  such  case  the  writing  Itself  is 
the  highest  and  best  evidence  of  the  pris- 
oner's statement.  We  very  readily  grant  a 
new  trial  In  this  case,  because,  under  the 
evidence,  the  conviction  was,  to  say  the 
least,  of  exceedingly  doubtful  propriety.  In 
this  we  all  agree.  Speaking  for  myself  only, 
I  do  not  hesitate  to  declare  positively  that, 
in  my  opinion,  the  verdict  of  guilty  was  man- 
ifestly wrong,  and  under  the  evidence  it 
ought  never  to  have  been  rendered.  Judg- 
ment reversed. 


HUDSON  V.  BAST  TENNESSEE,  V.  &  G. 
R.  CO. 
(Supreme  Court  of  Georgia.    Jane  11, 1894.) 
Ambkdkbiit  of  Deolakation  —  Railboao  Com- 
pact—Iwjdbi  TO  Pbusok  on  Track. 
The  declaration,   with   the   amendment 
which  was  disallowed,  if  not  without  It,  con- 
tained a  good  cause  of  action,  and   the  court 
erred  In  not  allowing  the  amendment,  and  in 
dismissing  the  action. 
(Syllabus  by  the  Court) 

Error  from  dty  court  of  Atlanta;  Howard 
Van  Epps,  Judge. 

Action  by  Mary  Hudson  against  the  East 
Tennessee,  Virginia  &  Qeorgla  RaUroad 
Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Reversed. 

The  following  la  the  official  report: 

Action  was  brought  to  recover  of  the  raO- 
road  company  the  value  of  the  life  of  Hud- 
son, a  minor  son  of  plaintiff,  18  years  old, 
unmarried  and  childless,  who  contributed  to 
her  support,  she  being  dependent  on'  him  for 
the  same.  Defendant  moved  to  dismiss  tlie 
declaration  as  setting  forth  no  cause  of  ac- 
tion. The  court  announced  that  he  would 
sustain  the  motion,  whereupon  plaintiff  of- 
fered an  amendment  This  the  court  re- 
fused to  allow,  on  the  ground  that  there  was 
nothing  in  tiie  declaration  to  amend  by;  and 
dismissed  the  case.  To  these  rulings  the 
plaintiff  excepted.  The  declaration  alleges 
that  on  February  26,  1891,  Hudson  was  in 
d^endant's  yard,  where  he  hadTbeen  work- 
ing for  several  days  to  learn  the  yard,  by  the 
license,  permission,  and  consent  of  defend- 
ant He  was  not  employed  by  defendant, 
but  was  allowed  and  permitted  by  It  to  stay 
in  the  yard,  that  he  might  learn  the  yard, 
and  do  odd  jobs  without  pay,  and  had  beat 
promised  a  regular  job  by  defendant  He 
bad  just  stepped  off  of  one  track  in  the  yard 
to  avoid  a  moving  train,  and  had  stepped 
upon  another  trade,  and  was  watching  a 
train  of  the  Atianta  &  Florida  Railroad  that 
was  moving  through  the  yard,  when  defend- 
ant's servants  in  charge  of  a  switch  engine 
suddenly  and  without  notice  or  warning  to 


him  "kicked"  a  freight  car  bade  on  the 
track  on  which  he  was  standing,  and  it  ran 
over  him,  and  produced  such  injuries  that  he 
died  in  a  short  time.  Defendant's  servants 
were  negligent  In  "kldting"  the  car  back.  In- 
stead of  moving  it  In  the  regular  manner,  by 
pushing  it  with  the  engine,  and  in  not  see- 
ing Hudson  on  the  track  when  they  ought  to 
and  could  have  seen  him  If  they  bad  looked. 
Neither  the  conductor,  engineer,  nor  fireman 
of  the  engine  was  on  the  lookout  and  had 
pat  no  one  else  on  the  lookout  The  train 
band  whose  duty  required  him  to  be  on  the 
front  or  forward  end  of  the  train  when  mov- 
ing was  out  of  his  place,  and  on  the  end  of 
the  car  nearest  the  engine,  and  did  not  try 
to  look  to  see  whether  any  one  was  standing 
on  the  track.  All  of  said  acts  and  omis- 
sions constitute  gross  and  criminal  negli- 
gence, and  show  a  wanton  disregard  of  the 
life  of  Hudson,  who  was  entirely  free  from 
fault,  and  In  no  way  contributed  to  the 
cause  of  his  death.  He  was  standing,  when 
the  car  was  "kicked"  back,  suffidentiy  far 
from  the  end  of  It  fOr  the  crew  of  the  en- 
gine to  have  seen  him,  and  had  been  stand- 
ing on  the  track  long  enough  for  them  to 
know  that  he  was  on  the  track.  He  did  not 
know,  and  conld  not  have  known,  that  it 
was  their  Intention  to  move  said  car,  or  • 
"kick"  It  over  the  ground  he  occupied.  The 
spot  where  he  was  killed  was  adjacent  to 
the  stopping  place  of  the  Atianta  &  Florida 
and  defendant's  passenger  trains,  and  was 
the  public  landing  place  where  the  passen- 
gers of  said  trains  embarked  and  disembark- 
ed; and  there  was  a  constant  byi>ath  nsed 
by  the  public,  with  the  knowledge  and  ac- 
quiescence of  the  defendant,  over  the  track 
at  the  spot  where  Hudson  was  killed.  At 
the  time  he  was  Itilled,  an  Atlanta  &  Florida 
passenger  train  was  at  said  point;  and,  by 
reason  of  all  the  foregoing  facts,  a  greater 
dnty  was  Imposed  on  defendant  to  exercise 
care  and  caution  In  moving  trains  along  at 
this  point.  The  amendment  offered  but  dis- 
allowed alleges  that  when  Hudson  stepped 
npon  the  track  on  which  he  was  killed,  to 
avoid  the  Atianta  Sc  Florida  train,  his  at- 
tention was  attracted  by  said  train,  and  the 
din  and  clatter  In  the  yard  and  the  hissing 
of  steam  on  said  train,  and  he  was  looking 
at  it;  and  that  the  employte  In  said  yard 
constantiy  walked  or  stood  on  said  track, 
and  the  public  frequentiy  stood  there;  and 
the  servants  of  defendant  in  charge  of  the 
train  that  killed  him  knew  these  facts. 

B.  M.  &  O.  F.  MItcheU  and  Arnold  ft  Ar- 
nold, for  plaintiff  in  error.  Dorsey,  Brew- 
ster &  Howell,  for  defendant  In  error. 

SIMMONS,  J.  Under  the  facts  alleged  la 
the  declaration  and  the  amendment  thereto, 
the  court  erred  In  snatalning  the  demurrer. 
The  court  ought  to  have  allowed  the  jnry  to 
pass  upon  the  question  whether  the  com- 
pany was  negligent  In  "kicking"  the  cars  at 
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80  public  a  place  a«  the  one  described  in  tlie 
declaration,  and  upon  the  question  whether 
there  was  negligence  on  the  part  ot  the 
plaintiff,  who  was  an  employ^  of  the  com- 
pany, barring  his  right  to  recover.  These 
questions  are  more  appropriate  for  the  Jury 
than  for  the  court  See  4  Am.  &  Eng.  Bnc. 
haw,  p.  835,  and  authorities  cited.  Judg- 
ment reversed. 


MONTGOMERY  et  al.  v.  PATNB. 

(Supreme  Court  of  Georgia.    March  19,  188^.) 

CLiAm  BT  UORTOAOOX'S  WirE— Etihemcb— Rblin- 
QDISHMKNT  or  RIGHTS — ESTOPPEL. 

1.  In  tiia  trial  of  a  claim  case  inTolTine  the 
Mtle  to  an  undivided  one-fifth  of  a  tract  of  land, 
the  claim  having  been  filed  by  the  wife  of  the 
defendant  in  a  mortgage  fi.  fa.,  it  was  error  to 
reject,  when  offered  by  the  plaintiff  in  fi.  fa., 
a  deed  older  than  the  mortgage,  which  deed  was 
made  by  the  husband,  under  the  provisionB  of 
section  1969  et  leq.  of  the  Code,  conveying  the 
entire  tract  for  the  purpose  of  securing  a  debt 
to  another  creditor,  there  being  on  the  deed  an 
entry,  signed  by  the  wife,  in  these  words:  "Aft- 
er having  been  made  acquainted  with  the  con- 
tents of  the  foregtrfng  deed,  and  being  fully  in- 
formed of  its  purpose  and  the  object  intended  to 
be  accomplished  thereby,  I,  Sallie  L.  Payne,  do 
hereby  voluntarily,  and  of  my  own  free  will  and 
accord,  consent  thereto." 

2.  It  was  also  error  to  reject  a  deed,  made 
before  the  execution  of  the  mortgage,  by  which 
this  other  creditor  reconveyed  without  warranty, 
save  as  to  himself,  his  heirs,  executors,  and  ad- 
ministrators, the  tract  of  land  in  question  to 
the  hustend  alone;  and  also  to  reject  evidence 
tending  to  show  that  after  the  mortgage  was 
executed  the  wife  had  applied  for  a  home- 
stead in  the  tract  as  the  property  of  her  hus- 
band, it  appearing  that  the  wife  had  inherited 
an  nndivided  one-fifth  of  the  land  from  her  fa- 
ther's estate,  bat  that  she  and  her  husband  had 
lived  upon  It  together  for  many  years. 

8.  The  evidence  in  question,  while  not  suffi- 
cient to  absolutely  eatop  the  wife  from  assert- 
ing title  against  the  executors  of  the  mortgagee, 
was  admissible  In  determining  the  question  of 
title  made  by  the  issue  in  the  claim  case. 
(Syllabus  by  the  Court) 

Error  from  superior  comt,  Floyd  county; 
W.  M.  Henry,  Judge. 

Proceeding  by  Jolm  Montgomery  and  oth- 
ers, executors,  against  one  Payne,  under  a 
Judgment  of  foreclosure  upon  certain  land, 
in  which  Mrs.  Payne  interposed  a  claim  to 
the  undivided  interest  In  the  land.  Judg- 
ment for  claimant,  and  plaintifla  bring  error. 
Reversed. 

Dabney  &  Foucbe  and  J.  8.  Fouche,  for 
plaintifla  In  error.  Dean  &  Smith,  for  de- 
fendant In  error. 

SIMMONS,  J.  Mrs.  Payne  Inherited  an 
undivided  one-fifth  of  the  land  In  dispute 
from  her  father.  In  1878  her  husband  made 
to  John  M.  Berry  a  warranty  deed  convey- 
ing the  premises  In  dispute  to  secure  a  loan 
under  section  1908  et  seq.  of  the  CoAe.  On 
this  deed  was  Indorsed  a  statement  in  writ- 
ing, signed  by  Mrs.  Payne,  that,  after  having 
been  made  acquainted  with  the  contents  at 
the  deed,  and  being  fully  informed  of  its 
purpose,  she,  of  ber  own  free  will,  consent- 


ed thereto.  In  1883,  Berry  reconveyed  the 
premises  to  Payne,  and  the  conveyance  was 
recorded  on  the  day  it  was  dated.  Payne 
afterwards,  on  the  17th  of  January,  1884, 
gave  to  Thomas  Berry  a  mortgage  on  the 
same  land,  and,  Payne  falling  to  pay  at 
matniity  the  note  to  secure  which  this  mort- 
gage was  given,  the  mortgage  was  foreclos- 
ed, and  the  land  levied  upon  under  the  juiig- 
ment  of  foreclosure;  and  Mrs.  Payne  inter- 
posed a  claim  to  an  nndivided  interest  in 
the  land.  On  the  trial  of  the  claim,  the 
plaintiff  offered  as  evidence  the  deed  to  John 
M.  Berry,  with  the  written  indorsement  of 
Mrs.  Payne  thereon,  alMve  referred  to,  and 
also  the  reconveyance  by  John  M.  Berry  to 
Payne  of  the  same  premises.  The  plaintiff 
also  offered  to  prove  that  after  the  mortgage 
to  Thomas  Berry  was  executed,  Mrs.  Payne 
applied  for  a  homestead  in  this  land  as  the 
property  of  her  husband,  but  that,  on  ac- 
count of  objection  by  the  husband,  the  ap- 
plication was  never  acted  upon.  The  court, 
on  objection  of  the  claimant,  ruled  this  evi- 
dence inadmissible,  and  the  plaintiff  assigns 
error  thereon.  We  think  the  evidence  was 
admissible,  \vulle  it -was  not  sufficient  to 
absolutely  estop  Mrs.  Payne  from  asserting 
title  against  the  mortgagee.  It  was  admissi- 
ble in  determining  the  questionof  tluemade 
by  ber  In  the  claim  case.  It  was  admissible 
for  the  purpose  of  showing  that  the  title  to 
the  premises  in  dispute  was  in  Payne  at  the 
time  the  mortgage  was  executed,  and  that 
his  wife,  the  claimant,  had  knowledge  of  the 
state  of  the  title  at  that  time.  The  deed 
from  Payne  to  John  M.  Berry  might  have 
estopped  her  from  claiming  the  land  as 
against  John  M.  Berry,  but  we  cannot  say 
that  it  would  have  the  same  effect  in  favor 
of  Thomas  Berry.  Whether  it  would  or  not 
might  depend  upon  her  knowledge  of  the 
facts  and  the  knowledge  Thomas  Berry  may 
have  bad  of  the  true  state  of  the  title,  and 
upon  whether  he  acted  upon  the  admissions 
made  by  her  or  not  The  deed  of  John  M. 
Berry  reconveying  the  premises  to  Payne, 
and  its  record,  would  tend  to  show  notice  on 
the  part  of  the  wife  that  the  title  was  In  him 
at  the  time  the  mortgage  was  executed.  Uer 
application  to  the  ordinary  for  a  homestead 
in  the  land  would  also  tend  to  show  that  she 
recognized  the  title  of  her  husband  in  the 
whole  tract   Judgment  reversed. 


LINDSAY  V.  WARNOOK. 
(Supreme  Court  of  Georgia.    March  26,  1884.) 

BPBOino  PBRFoaiiANoa— ScFPioiEaaT  of  Cox* 
TKAOT— Fast  Ferformakob, 
Where,  by  a  written  contract  the  owner 
of  a  tract  of  land  stipulated  to  convey  to  the 
other  contracting  party  a  half  interest  in  all 
the  minerals  that  the  latter  mit^t  find,  open, 
and  develop  "to  the  extent  that  it  will  Justify 
the  employ  of  labor,"  with  timber  and  water 
for  mining  purposes,  the  other  party  stipulat- 
ing in  the  writing  to  prospect  the  land  witiiin  a 
specified  time  at  his  own  expense,  and  the  lat- 
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ter  haying:  eom  plied  with  this  stipnlation,  and 
■discoyered,  opened,  and  dereloped  a  mineral  at 
unknown  name,  but  of  sufficient  value  to  jnsti- 
f7  the  emi^oyment  of  labor  in  mining  the  same, 
'equity  will,  at  his  instance,  compel  the  former  to 
specifically  execnte  his  contract  to  convey  in  ac- 
cordance with  its  terms.  There  was  no  want 
-of  mutnalitr  in  the  terms  of  the  contract  as  set 
forth  in  the  writing,  and  the  failure  to  sign  the 
writing  by  the  party  who  performed  his  under- 
taking is  of  no  consequence,  after  full  per- 
formance on  Ua  part. 
(Syllabus  by  the  Court) 

Errxv  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

BUI  by  W.  F.  U.  Lindmy  against  J.  M. 
Wamock  for  speclflc  performancfc  Ftcmi  a 
Judgment  for  defendant,  plaintiff  brings  er- 
ror.    Reyersed. 

1.  W.  Alexander,  for  plaintiff  In  error. 
Wrights  &  Harper,  for  defendant  In  error. 

SIMMONS,  J.  Wamock  entered  Into  a 
•written  contract  with  Lindsay  In  which  It 
-was  stipulated  that  if  Lindsay  shonld  find 
■on  certain  land  of  Warnock  between  Janu- 
ary 7,  1891,  and  August  27,  1801,  any  min- 
■erals  that  would  justify  the  "employ  of  la- 
■bor,"  Wamock  would  convey  to  Lindsay  a 
lialf  Interest  in  all  the  minerals  that  Lind- 
say might  find,  open,  and  develop  "to  the 
•extent  that  It  will  Justify  the  employ  of  la- 
■bor,"  with  timber  and  water  for  mining  pur- 
poses; it  being  also  stipulated  therein  that 
Lindsay  should  prospect  the  land  at  his  own 
expense,  and  should  not  stop  work  over  30 
days,  unless  providentially  hindered.  The 
writing  was  signed  only  by  Wamock.  On 
November  11,  1891,  Lindsay  filed  an  equlta- 
Ijle  petition  praying  for  specific  performance 
•of  Wamock's  contract  to  convey  a  half  in- 
terest In  the  minerals  discovered  on  the  land, 
and  for  an  injunction  to  restrain  Warnock 
from  selling  the  land  or  the  mineral  Interest 
therein.  In  his  petition  he  alleged,  In  sub- 
stance, that  in  pursuance  of  the  contract  he 
went  f 01  ward,  and  at  great  expense  and  la- 
bor opened  tunnels  and  shafts  on  the  land  to 
the  extent  of  65  feet,  about  5  feet  wide  and 
■6  feet  In  height;  that  his  labor  was  reward- 
«d  by  discovering,  within  the  time  specified 
in  the  contract,  valuable  metal  and  miner- 
als, the  technical  names  of  which  were  not 
known  to  him,  In  a  ledge  or  vein  15  or  20 
feet  wide  and  8  or  10  feet  thick,  extending 
-across  the  tract  of  land  described;  that  he 
also  discovered  a  peculiar  medicinal  water, 
which  he  and  others  had  found  to  be  won- 
■derfully  efTective  In  the  cure  of  dyspepsia, 
rheumatism,  and  other  diseases,  which  he 
had  had  analysed  by  the  state  chemist,  and 
which  was  pronounced  by  him  to  be  unusu- 
ally strong  mineral  water,  remarkable  for 
the  amount  of  mineral  held  in  solution,  etc.; 
that  the  mineral  discovered  was  of  great 
value,  and  that  petitioner  had  opened  and 
developed  the  mine  to  such  an  extent  as  to 
justify  the  employment  of  a  great  number  of 
hands  In  mining  for  said  mineral,  and  in  the 
shipment  and  trausi>ortation  thereof.    On  die- 


mnrrer  by  the  defendant,  the  petition  was 
dismissed  for  want  of  equity.  We  think 
there  was  equity  in  the  petition.  According 
to  the  allegations  therein,  Lindsay  had  fully 
performed  his  part  of  the  contract,  and  had 
discovered  on  the  land  a  mineral  which  he 
alleged  was  of  sufficient  value  to  Justify  the 
employment  of  labor,  as  contemplated  by  the 
contract;  and  we  think,  under  the  allega- 
tions in  the  petition,  he  ts  entitled  to  have  a 
specific  performance  of  the  contract  Wheth- 
er the  mineral  discovered  Is  of  value  or  not 
was  not  to  be  decided  In  the  negative  on  de- 
murrer, because  the  demurrer  admits  that  it 
was  valuable,  and  would  Justify  the  employ- 
ment of  labor  in  developing  It  The  record 
discloses  that  the  Judge  of  the  court  below 
put  bis  decision  In  this  case  on  the  decision 
In  the  case  of  Peacock  v.  Deweese,  73  Oa. 
570,  and  dismissed  the  petitioa  on  the  grouud 
of  want  of  mutuality  in  the  contract,  tbe 
plaintiff  not  having  signed  It  That  case, 
however,  la  different  In  its  facts  from  tbe 
present  case.  In  that  case  It  appeared  that 
the  plaintiff  was  not  really  bound  to  do  any- 
thing at  all  under  the  terms  of  the  contract 
There  was  no  want  of  mutuality  In  tlie 
terms  of  the  contract  In  this  case,  and,  tbe 
plaintiff  having  fully  complied  with  his  part 
of  It,  his  failure  to  sign  It  was  of  no  conse- 
quence. Code,  H  1850,  1951.  He  paid  in 
full,  in  the  precise  way  appointed  by  the  con- 
tract, for  the  conveyance  which  he  now  seeks 
-to  obtain.    Judgment  reversed. 


lULLBR  y.  STATE). 

(Supreme  Court  of  Oeorsia.    April  2,  1894.) 

Cbiminal  Law— Conikssioxs— Instbuctioss — 
hoxicidi. 

1.  That  a  fellow  priaooer  in  Jail  with  the 
accused,  who  was  charged  with  murder,  asked 
him  about  the  killing,  and  "told  him  be  bettor 
tell  the  troth;  tbe  white  folia  wwe  going  to 
break  somebody's  neck," — did  not  as  matter  of 
absolute  law,  render  inadmissible  confessious 
then  and  there  made,  in  the  presence  and  hear- 
ing of  fellow  prisoners  only;  the  trial  court 
ruling  Haem  pnma  facie  eoiapeteat  and  in  its 
charge  leavinig  the  jury  to  determine  whether 
they  were  In  fact  made,  and  instructing  thorn 
properly  upon  their  effect  on  condition  that  they 
appeared  to  have  been  free  and  voiantary. 

2.  After  charging  the  jury  substantially  in 
the  terms  of  the  statute  as  to  the  prisoner'a 
statement,  there  was  no  error,  when  charging 
the  law  of  reasonable  doubt,  or  upon  other  priu- 
ciples  of  law  applicable,  to  instruct  the  jury  that 
they  should  try  the  case  by  the  evidence,  or  in 
failing  to  charge  that  they  should  consider  the 
prisoner's  statenfent  along  with  tiie  evidence. 
Vaughn  v.  State.  16  S.  £.  64,  88  Oa.  731.  In 
the  case  of  Washington  v.  State,  13  S.  E.  131. 
87  Ga.  12,  where  a  recommendation  as  to  the 
practice  in  such  cases  was  made,  the  facts  wer« 
entirdy  different  from  those  of  tbe  case  at  bar. 

3.  There  was  no  error  requiring  a  new  trial 
in  any  of  the  charges  complained  of  as  to  ad- 
missions, confessions,  corroboration  of  tbe 
same,  reasonable  doubt,  the  prisoner's  state- 
ment and  recent  possession  by  the  accused  of 
goods  which  were  in  the  possession  of  the  de- 
ceased at  the  time  of  the  homitide;  the  evi- 
dence waj-ranted  the  verdict  and  this  court  will 


Digitized  by 


Google 


\jSI.) 


MILLER  V.  STATE. 


U9 


not  oTermle  the  discretion  of  the  trial  judge  in 
refuxins  to  gi»nt  a  new  trial. 
(Sfllabas  by  the  Court.) 

Error  from  superior  court,  Bibb  county; 
C.  L.  Bartlett,  Judge. 

Henry  Miller  was  conylcted  of  murder, 
and  brings  error.    Afflrmed. 

R.  L.  Anderson  and  W.  J.  Grace,  for  plain- 
tiff In  error.  W.  H.  Felton,  Jr.,  Sol.  Gen.,  and 
J.  M.  Terrell,  Atty.  Gen.,  for  the  State. 

.SIMMONS,  J.  Hrary  Miller  was  Indicted, 
Jointly  -with  one  Boston,  one  Bird,  and  two 
Trontmans,  for  the  murder  of  John  Braswell. 
Miller  was  tried  separately,  and  was  found 
guilty.  He  made  a  motion  for  a  new  trial, 
which  was  ov4rruled,  and  he  excepted. 

1.  One  Mosley  lestifled  that  while  be  and 
one  Bugg  were  confined  as  prisoners  In  the 
same  cell  with  Miller,  after  the  preliminary 
trial  of  Miller,  Bugg  asked  Miller,  "What 
about  the  killing?"  and  said,  "he  better  tell 
the  truth;  the  white  folks  were  going  to 
break  8omelx>dy'B  neck,"— whereupon  Miller 
said  that  be  shot  Braswell,  and  Bird  cut 
his  throat;  that  Boston  was  present,  but  bad 
nothing  to  do  with  It;  that  he  (Miller)  threw 
the  gun  away  In  the  woods  and  went  on 
home;  that  be  got  home  just  about  day,  and 
put  into  bis  trunk  the  flour  which  was  taken 
from  it  at  the  time  he  was  arrested.  The 
first  ground  of  the  motion  for  a  new  trial 
assigns  «Tor  upon  the  refusal  of  the  court  i 
below  to  rule  out  this  testimony,  it  being  | 
contended  that  Bugg's  remark  to  the  ac-  | 
cused  that  be  bad  better  tell  the  truth,  etc.,  | 
rendered  what  was  said  by  the  latter  in-  , 
admissible,  under  that  section  of  the  Code  | 
which  declares  that  "to  make  a  confession  i 
admissible.  It  must  have  been  made  volun-  | 
tarlly,  without  being  Induced  by  another  by  i 
the  slightest  hope  of  benefit  or  remotest  fear 
of  injury."  Section  3T93.  Undoubtedly,  the 
statement  to  the  person  charged  with  crime 
Ihat  he  bad  better  tell  the  truth  may,  under 
some  circumstances,  amount  to  such  an  In- 
ducement as  should  exclude  a  confession 
made  upon  the  strength  of  it;  but,  under  the 
circumstances  shown  by  the  evidence  In 
this  case,  we  do  not  think  that  in  this  in- 
stance It  should  as  a  matter  of  law  be  held 
to  constitute  such  an  inducement  Counsel 
for  the  plaintiff  in  error  relied  upon  the  case 
of  Green  v.  State,  88  Ga.  516,  15  S.  E.  10, 
In  which  It  was  held  that  the  court  below 
erred  in  not  excluding  a  confession  which 
the  accused  was  led  to  make  by  the  state- 
ment that  It  might  be  best  for  him  to  tell. 
In  that  case,  however,  this  was  said  to  the 
accused  In  the  presence,  and  apparently 
with  the  sanction,  of  the  sherifT,  in  whose 
custody  he  was  at  the  time,  by  a  person  who 
had  arrested  blm,  and  whose  object  evident- 
ly was  not  so  much  to  ascertain  the  truth 
as  to  obtain  a  confession  of  guilt;  and  the 
accused.  In  view  of  the  authority  exercised 
I'V  these  persons,  may  have  supposed  that 
they  were  able  to  render  him  some  aid  in 
v,2l8.£.noi.8— 9 


relation  to  the  charge  against  Mm,  and  that 
it  would  be  to  bis  advantage  to  follow  their 
advice  and  make  such  a  statement  as  they 
desired  him  to  make.  A  very  different  case 
is  presented  where  remarks  of  this  kind  are 
made  to  the  accused  by  another  prisoner, 
and  In  the  presence  of  fellow  prisoners  only; 
for  while  it  Is  true  that  In  this  state  it  Is 
not  necessary.  In  order  to  exclude  a  con- 
fession induced  through  hope  or  fear,  that 
the  inducement  should  have  proceeded  from 
a  person  In  authority,  It  Is  plain  that  a  re- 
mark of  this  kind,  when  made  by  a  person 
in  authority,  may  have  an  Influence  In  In- 
ducing a  c<»>fesslon  through  these  motives 
which  it  would  not  have  if  It  came  from  a 
source  which  the  accused  could  have  no 
reason  to  regard  as  authoritative.  It  Is  not 
at  all  likely  that  the  accused  In  this  case,  in 
replying  as  he  did  to  the  Inquiry  of  his  fel- 
low prisoner,  did  so  because  he  supposed  he 
would  gain  anything,  so  far  as  the  charge 
against  him,  or  any  punishment  on  account 
of  It,  was  concerned,  by  then  and  there  mak- 
ing a  confession,  or  that  It  would  be  worse 
for  him  if  he  did  not  do  so.  The  statement 
that  the  "white  folks"  were  going  to  break 
"somebody's"  neck,  If  he  understood  it  as 
referring  to  himself,  could  not  have  been  un- 
derstood as  meaning  that  they  were  about 
to  do  so  then,  for  there  was  nothing  to  in- 
dicate that  be  was  In  any  Immediate  danger; 
nor  Is  It  likely  that  be  understood  what  was 
said  as  meaning  that  if  he  did  confess  the  dan- 
ger to  himself  might  be  averted.  This  lan- 
guage could,  of  course,  betaken  Into  considera- 
tion by  the  jury  In  determining  what  weight 
should  be  attached  to  the  admissions  in  ques-' 
tlon,  and  It  would  be  for  them  to  say  wheth- 
er the  admissions  were  thereby  rendered  In- 
voluntary or  not;  but  the  circumstances 
were  not  such.  In  our  opinion,  as  would  re- 
quhre  the  court,  as  a  matter  of  law,  to  ex- 
clude them.  We  think  the  proper  course 
was  pursued  by  the  court  below  In  holding 
the  admissions  prima  facie  competent,  and 
In  his  charge  leaving  the  jury  to  determine 
whether  they  were  in  fact  made,  and  In- 
structing the  jury,  as  he  did,  upon  their  ef- 
fect on  condition  that  they  appeared  free 
and  voluntary. 

2.  Complaint  is  made  that  the  court  erred 
In  charging,  on  the  subject  of  reasonable 
doubt,  to  the  effect  that  the  doubt  must  be 
one  growing  out  of  the  evidence,  and  in 
charging  that  the  Jury  must  try  the  case  by 
the  evidence,  without  charging  further.  In 
immediate  connection  therewith,  that  the 
prisoner's  statement  should  be  considered 
along  with  the  evidence;  the  effect  of  this 
being  to  exclude  a  proper  consideration  of 
the  statement,  especially  as  the  jury  were 
Instructed  in  anothw  part  of  the  charge  that 
the  statement  was  not,  strictly  speaking, 
evidence.  This  polut  is  ruled  by  the  decision 
in  Vaughn  v.  State,  88  Ga.  731,  733  (4),  16 
S.  E.  64,  in  which  this  court  passed  upon  a 
similar  assignment  of  error,  and  held  thai: 
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the  court  below  did  not  err  in  tlie  instruc- 
tions complained  of.  In  the  opinion  of  tlie 
court  in  tbat  case  it  is  said:  "Tlie  jury  try- 
ing a  criminal  case  are  sworn  to  give  a  true 
verdict  according  to  evidence.  It  Is  Im- 
portant for  tbem  not  to  confound  the  prison- 
er's statement  with  the  evidence,  or  the  evi- 
dence with  the  statement.  The  statute  al- 
lows them  to  give  the  statement  such  force 
as  they  think  proper,  and  even  to  believe  It 
In  preference  to  the  sworn  testimony.  In 
charging  them,  the  court  should  keep  the 
evidence  distinct  from  the  statement,  and 
shape  the  general  tenor  of  the  charge  by  the 
evidence  alone,  and  the  law  applicable  to  it. 
For,  If  the  court  should  mingle  evidence  and 
statement  together,  the  jury  might  find  it 
difficult  to  separate  them,  and  might  fall 
to  understand  the  import  of  the  instructions 
delivered  from  the  bench.  At  some  stage  of 
the  charge  the  statutory  provisions  touch- 
ing the  statement  ought  to  be  made  known 
to  the  Jury,  and  this,  as  has  frequently  be&a 
suggested  by  this  court,  is  usually  enough 
to  say  touching  the  statement."  In  the  pres- 
ent case  this  was  done,  the  Instructions  given 
on  this  subject  being  substantially  in  the 
terms  of  the  statute.  In  the  case  of  Wash- 
ington V.  State,  87  Ga.  14,  13  S.  B.  131,  in 
which  complaint  was  made  of  the  follure  of 
the  court  below  to  call  attention  to  the  pris- 
oner's statement  In  the  same  connection  with 
certain  portions  of  the  charge,  this  court 
went  no  fiu'ther  than  to  make  a  recommen- 
dation as  to  the  practice  in  such  cases.  We 
did  not  hold,  but  on  the  contrary,  disclaimed 
any  intention  to  bold,  tbat  the  failure  to  do 
so  was  error. 

3.  There  was  no  error  requiring  a  new 
trial  in  any  of  the  charges  complained  of; 
the  evidence  warranted  the  verdict,  and  this 
court  will  not  overrule  the  discretion  of  the 
court  helovr  in  refusing  to  grant  a  new  trial. 
Judgment  affirmed. 


BI.ANKENSHIP  v.  STATE. 

(Supreme  Court  of  Georgia.    April  16, 1894.) 

Intoxicating  Liquoks— Sale  withoot  Licessb— 
Indictment. 

The  statute  (Acts  1890-91,  vol.  1,  p.  128) 
requiring  a  license  to  sell  "spirituous,  vinous  or 
malt  liquors."  but  not  requiring  any  license  to 
sell  all  intoxicating  liquors,  and  some  intoxica- 
ting liquors  not  being  embraced  in  the  descrip- 
tion "spirituous,  vinous  or  malt,"  it  was  error, 
on  the  trial  of  a  person  charged  with  selling  by 
retail  spirituous  and  intoxicating  liquors  with- 
out a  license,  to  instruct  the  jury  that  if  the 
liquor  sold  by  the  accused  was  intoxicating, 
whether  it  was  spirituons  or  not,  he  might  be 
guilty.  No  conviction  would  be  warranted  upon 
such  an  indictment  without  evidence  that  the 
liquor  sold  was  spirituous,  vinous,  or  malt  liq- 
uor, or  some  mixture  of  one  or  more  of  these  liq- 
uors. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Gordon  county; 
T.  W.  Milner,  Judge. 


W.  Ik  Blankenship  was  convicted  of  sell 
Ing  liquor  without  a  license,  and  brings  er 
ror.    Reversed. 

W.  R.  Rankin,  for  plaintiff  in  error.  A. 
W.  Fite,  Sol.  Gen.,  for  the  State. 

SIMMONS,  J.   The  plaintiff  in  error  was 
convicted  under  an  indictment  wUch  char- 
ged him    with  selling  by  retail   "spirituous 
and  Intoxicating  liquors  without  the  license 
and  taking  the  oath  prescribed  by  law."  The 
sale  in  question  was  of  a  compound  called 
"Dr.   Barter's  Wild   Cherry  Bitters,"   which 
was  shown  to  be  intoxicating,  but  the  in- 
gredients of  which  were  unknown  to  the  wit- 
nesses, though  it  was  supposed  to  contair 
whisky.    The  court  instructed  the  jury,  how 
ever,  that,  if  the  liquor  sold  was  intoxicating, 
they  could  convict  whether  It  was  spirituoue 
or  not    We  think  this  was  error.    The  liq- 
uors for  the  sale  of  which  a  license  is  re- 
quired, under  the  statute  (Acts  1800-91,  voL  1, 
p.  128),  are  "spirituous,  vinous  and  malt  liq- 
uors," and  these  do  not  include  all  intoxica- 
ting liquors.  A  conviction  wovdd  be  Improper 
without  evidence  that  the  liquor  sold  was 
spirituous,  vinous,  or  malt  liquor,  or  some 
mixture  containing  one  or  more  of  these  liq- 
uors.   See  McDuffie  v.  State,  87  Ga.  687,  13 
S.   E.  596;    Alh:ed  v.  State,  89  Ala.   112,   8 
South.  56;    Black,  Intox.  Liq.  {  2.    We  can- 
not express  our  view  of  the  matter  better 
than  by  quoting  from  the  language  of  the 
court  in  Allied  v.  State,  supra.    In  that  case 
the  accused  was  charged  with  a  violation  of 
a    statute    requiring   a   license  for   selling 
"vinous,  spirituous  or  malt  liquors,"  and  the 
evidence  showed  that  he  sold  a  compound 
called  "Busby's  Bitters,"  which  was  an  in- 
toxicating liquor,  but  It  did  not  appear  tbat 
it  was  composed  of  or  contained  either   vi- 
nous, spirituous,  or  malt  liquor.    The  court 
said:   "'Spirituous   liquors'    technically    and 
strictly  include  all  liquors  which  contain  al- 
cohol in  appreciable  quantities.  In  this  sense, 
vinous  and  malt  liquors  are  also  spirituous, 
in  that  each  contains  spirits  of  alcohol.    Peo- 
ple V.  Crilley,  20  Barb.  248;  State  v.  Giersch, 
98  N.  C.  720,  4  S.  E.  193.    But,  in  ordinarj- 
acceptation,  the  term  'spirituous  liquors'  im- 
ports distilled  liquors,  and  that  the  term  is 
employed  in  this  sense  in  the  statute  undor 
consideration  is  manifest  from  the  use  of  tlie 
superadded  terms  'vinous'  and  'malt,'  which 
have  no  office  to  perform  unless  the  phrase 
'spirituous  liquors'  is  confined  to  the  defini- 
tion which  it  has  in  common  parlance,   de- 
noting liquids  which  are  the  result  of  dis- 
tillation.   Attorney    General    v.    Bailey,     1 
Exch.  281.    'Vinous  liquors'  are  such  as  are 
made  from  the  fermented  juice  of  the  grape. 
*    *    *     The  term    'malt    liquors'   embraces 
porter,  ale,  beer,  and  the  like.    •    •    »    Uq. 
uor  of  either  class  may  be  intoxicating;  but 
neither  class,  nor  all  of  them  combined,    in- 
clude all  intoxicating  liquors,  beverages,    or 
bitters.   A  given  liquor  may,  in  other  words. 
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be  in  a  high  degree  Intoxicating,  and  yet 
be  neither  Bpirituous,  Tlnons,  nor  malt,  with- 
in the  sense  of  the  statute.  'Fermented'  or 
■bird'  cider  is  an  lUostratlon,  •  •  •  and 
tbre  may  be  many  others,  so  far  as  the 
pDof  in  the  case  at  bar  and  common  knowl- 
e<ge  to  the  contrary  extend.  Caiainly  we 
cainot  Judicially  know  that  'Busby's  Blt- 
tes,'  though  shown  to  be  Intoxicating,  is  or 
ontains  either  dlstUled  liquor  or  wine,  or  'a 
Iqoor  prepared  for  drink  by  the  infusion  of 
naif  It  was  for  the  jury  to  say  whether 
he  bitters  proved  to  have  been  sold  by  the 
lefendant  was  vinous,  spirituous,  or  malt 
iqnor,  or  contains  liquors  of  either  or  all 
<f  these  classes  in  appreciable  quantities. 
"he  charge  took  this  inquiry  away  from 
tiem,  and  required  at  their  hands  a  verdict 
•f  guilty,  If  they  found  the  liquor  to  be  in- 
toxicating simply,  although  they  might  also 
lave  believed  that,  notwithstanding  its  In- 
fbriating  qualities.  It  was  not  within  the 
terms  of  our  statute.  Com.  v.  Gray,  61  Am. 
Dec.  476;  Com.  v.  Livermore,  4  Gray,  20; 
State  V.  Oliver.  26  W.  Va.  42i" 
Judgment  reversed. 


REID  T.  AKMOUR  PACKING  CO. 
(Supreme  Court  of  Georgia.    April  16, 1894.) 
Attjichmest — Insufficibst  Bokd — Dismissal. 

1.  Where  an  attachment  has  been  issued, 
■ini]  the  defendant,  before  the  term  of  the 
(I'lirt  to  which  the  same  is  returnable,  files  an 
atSJavit,  under  tie  provisions  of  section  3271 
of  the  Code,  for  the  purpose  of  having  the  at- 
taobment  bond  strengthened,  this  proceeding 
should  not  be  dismissed  because  the  levying  offi- 
n-r  was  not  able  to  find  the  magistrate  who  is- 
Eued  the  attachment  until  after  the  first  day  of 
that  term. 

2.  When  the  issue  presented  by  the  affidavit 
C'f  the  defendant  is  heard  before  tne  magistrate, 
the  bnrden  of  proof  is  on  the  defendant  to  show 
the  insufficiency  of  the  bond. 

3.  Evidence  that  the  surety  on  the  bond  re- 
tnmed  no  property  for  taxation  in  the  county  of 
his  residence,  while  it  might  authorize,  would 
not  necessarily  require,  an  inference  that  he  was 
without  sufficient  property  to  make  the  bond 
good. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Richmond  coun- 
ty;  H.  C.  Roney,  Judge. 

Action  by  Charles  R.  Reid  against  the  Ar- 
mour Packing  Company.  From  an  ordeV 
holding  that  there  was  error  In  dismissing 
'.lie  affidavit  of  defendant  as  to  the  insiuffl- 
dency  <rf  the  surety,  plaintiff  brings  error. 
Modified. 

S.  B.  Vaughn  and  H.  Phlnizy,  for  plaintiff 
in  error.  J.  B.  Ciunming  and  Bryan  Cum- 
ming,  for  defendant  in  error. 

SIMMONS,  J.  On  October  6,  1892,  Retd 
sued  out  an  attacbment  against  the  Armour 
Packing  Company,  a  nonresident  corporation, 
returnable  to  the  November  term  of  the  city 
eourt  of  Richmond  county,  giving  a  bond, 
irith  one  Bobertson  as  security.   The  amount 


for  which  the  attacbment  was  Issued  was 
$2,500,  and  the  amoimt  of  the  bond  was 
$5,000.  The  attachment  was  issued  by  J. 
M.  Posey,  a  notary  public  of  Richmond  coun- 
ty, and  on  the  next  day  was  levied  by  the 
deputy  sheriff.  The  attachment  was  filed  Id 
the  clerk's  office  of  the  city  court  on  October 
11th.  On  the  27tb  of  the  same  month  the 
defendant's  agent  made  affidavit,  under  sec- 
tion 3271  of  the  Code,  that  the  defendant  had 
a  good  defense  to  the  action,  and  that  the 
bond  given  was  not  good,  for  the  reason  that 
the  surety  had  no  visible  property  out  of 
which  the  bond  could  be  collected  In  case  of 
a  breach.  It  does  not  appear  expressly  when 
the  affidavit  was  delivered  to  the  levying  offi- 
cer, but.  In  the  absence  of  any  showing  to 
the  contrary,  the  presumption  Is  and  ought 
to  be  that  it  was  delivered  at  once.  Upon 
the  affidavit  was  indorsed  a  statement,  sign- 
ed by  the  levying  officer,  that  "I  have  been 
unable  to  deliver  the  within  atndavit  and  the 
attachment  papers  in  the  case  therein  re- 
ferred to  to  J.  M.  Posey,  because  I  have  been 
tmable  to  find  him  in  the  county.  This  Jan- 
uary 14th,  1893."  The  papers  were  finally 
delivered  to  him,  and  he  caused  the  parties 
to  come  before  him  for  the  purpose  of  hear- 
ing evidence  touching  the  sufficiency  of  the 
bond;  whereupon  the  plaintiff  in  attachment 
moved  to  dismiss  the  affidavit  of  the  defend- 
ant because  the  affidavit  was  made  and  de- 
livered to  the  levying  officer  too  late.  The 
defendant  moved  that  the  plaintiff  be  re- 
quired to  show  that  the  surety  on  the  bond 
was  good  and  sufficient.  The  notary  ruled 
that  the  burden  was  on  the  defendant  to 
show  this,  and  the  defendant  thereupon  In- 
troduced a  certificate  from  the  tax  receiver 
of  the  county  stating  that  he  had  examined 
the  books  of  tax  returns,  and  found  that  the 
name  of  Robertson,  the  surety,  appeared 
thereon  as  paying  a  poll  tax  and  business 
license  for  the  year  1892,  but  that  be  made 
no  return  of  any  property  for  taxation.  The 
notary  ruled  that  this  was  Insufficient  as 
evidence,  and  rendered  Judgment  sustaining 
the  motion  to  dismiss  the  defendant's  affi- 
davit on  the  ground  that  It  came  too  late. 
On  certiorari  the  Judge  of  the  superior  court 
held  that  the  notary  erred  in  dismissing  the 
affidavit  as  to  the  Insufficiency  of  the  bond, 
and  in  failing  to  require  a  new  bond  or  the 
strengthening  of  the  original  bond;  and  re- 
manded the  case,  with  direction  that,  unless 
the  plaintiff  should  introduce  evidence  to  re- 
but the  showing  made  by  the  Introduction  of 
the  certificate  of  the  tax  receiver,  new  and 
additional  security  be  required  on  the  attach- 
ment bond. 

1.  We  think  the  Judge  of  the  superior  court 
was  right  in  holding  that  the  magistrate 
erred  in  dismissing  the  affidavit  It  appears 
that  after  the  magistrate  Issued  the  attacb- 
ment he  left  the  county  for  a  considerable 
length  of  time,  and  the  sheriff  was  unable  to 
find  him  until  some  time  In  January,  and 
therefore  was  unable  to  return  the  papers  to 
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him  "forthwith."  as  repaired  by  section  3271 
of  the  Code.  This  being  so,  the  delay  In  re- 
turning the  papers  was  not  a  sufficient  reason 
for  dismissing  the  affidavit.  It  was  con- 
tended by  counsel  for  the  plaintiff  In  error 
that  the  affidavit  made  by  the  defendant  In 
attachment  was  filed  too  late,  the  attachment 
having  been  Issued  on  October  Gth,  and  the 
affidavit  denying  the  sufficiency  of  the  bond 
not  being  filed  until  Octol>er  27th.  The  s'tat- 
ute  does  not  prescribe  any  given  time  in 
which  the  affidavit  shall  be  filed,  nor  could 
it  do  so  without  injury  being  likely  to  re- 
sult to  defendants.  The  surety  on  the  bond 
may  be  perfectly  solvent  on  the  day  the 
bond  is  given,  but  may  soon  after  become 
Insolvent.  If  the  law  required  objections  to 
the  bond  to  be  made  within  a  few  days  after 
the  filing  of  the  bond,  the  defendant,  not- 
withstanding the  surety  had  become  insol- 
vent, would  be  debarred  from  objecting  to 
the  sufficiency  of  the  bond.  The  defendant 
In  this  case  resided  In  Chicago,  and  it  may 
have  been  several  days  before  it  learned  of 
the  attachment,  and  could  appoint  an  agent, 
and  ascertain  whether  the  surety  was  solvent 
or  not.  No  time  being  fixed  by  the  statute, 
we  think  the  defendant  has  a  right  to  file 
the  affidavit  denying  the  sufficiency  of  the 
bond  up  to  at  least  the  beginning  of  the  term 
of  the  court  to  which  the  attachment  is  re- 
turnable, notwithstanding  the  papers  may 
have  been  returned  to  the  clerk's  office  be- 
fore. When  they  are  returned,  and  the  affi- 
davit is  filed  with  the  levying  officer,  he  can, 
by  virtue  of  his  duty  to  comply  with  the 
statute,  withdraw  the  papers,  and  retnm 
them  to  the  magistrate  Issuing  the  attach- 
ment. The  latter  is  the  only  person  author- 
ized by  the  statute  to  inquire  into  the  suffi- 
ciency of  the  bond.  The  judge  of  the  court 
to  which  the  attachment  is  made  returnable 
has  no  such  power.  Lockett  v.  De  Neufville, 
65  Ga.  454;   Gregory  v.  Clark,  73  Ga.  546. 

2.  When  the  papers  are  returned  to  the 
magistrate  who  issued  the  attachment,  the 
defendant  in  that  proceeding,  being  the  mov- 
ing party,  must  assume  the  burden  of  proof. 
The  magistrate,  in  accepting  the  bond,  pass- 
ed upon  the  sufficiency  of  the  security,  and 
the  person  excepting  to  it  must  show  that 
the  security  was  Insufficient. 

3.  AVe  think  the  judge  of  the  superior  court 
erred  in  directing  that,  unless  the  plaintiff 
should  introduce  evidence  to  rebut  the  show- 
ing made  by  the  introduction  of  the  certifi- 
cate of  the  tax  receiver,  new  and  additional 
security  be  required  on  the  attachment  bond. 
The  law  makes  It  the  duty  of  every  citizen 
to  return  imder  oath  to  the  tax  receiver  of 
the  county  In  which  he  resides  all  the  prop- 
erty he  has  which  Is  subject  to  taxation 
therein;  and  the  fact  that  the  security  in 
this  case  returned  no  property  in  the  county 
for  taxation  might  have  authorized  the  mag- 
istrate taking  the  bond  to  infer  that  he  had 
none  in  the  county,  but  it  would  not  neces- 
sarily require  an  Inference  that  he  did  not 


have  sufficient  property  to  make  the  iiinl 
good.  He  may  have  had  ample  propert.  iu 
another  county.  Judgment  reversed  as  to  tbt; 
direction  given  the  magistrate,  but  affirmed 
In  so  far  as  It  orders  a  new  bearing  lielore 
him. 


ROBERTS  V.  STATE. 

(Sapreme  Court  of  Georgia.    April  16, 1894.) 

Ckiuinal  PRosBcnTioir  —  Convict  is  Pesitbi 

TIABI — PbODOOTION  A8  WiTNBSS — APPUCATIOX 

to  Govbrsor— Dutt  of  Judob. 

1.  In  order  for  a  defendant  In  a  criminal 
case  to  take  the  benefit  of  the  act  of  Septembw 
27,  1883,  touching  the  production  of  convicts  n 
the  penitentiary  as  witnesses,  application  mu-it 
first  be  made  to  the  governor,  as  the  act  pre- 
scribes. The  observance  of  that  requirement  is 
necessary,  and  its  omission  is  more  than  failure 
In  its  mere  technicality. 

2.  If  section  4027  of  the  Code  applies  where 
the  person  desired  as  a  witness  is  imprisoned  a» 
a  convict  in  the  penitentiary,  it  imposes  no  al>- 
solnte  duty  on  the  judge  of  the  superior  court  to 
direct  or  require  that  the  order  for  producini; 
the  convict  shall  be  executed  at  the  expense  of 
the  public,  even  though  the  applicant  for  the  or- 
der be  unable  from  his  poverty  to  defray  the  ex- 
pense, and  even  if  the  judge,  in  the  exercise  of 
his  discretion,  might,  if  he  thought  proper,  make 
the  county  chargeable  therewith.  The  consti- 
tutional right  to  have  compulsory  process  for 
witnesses  does  not  Include  any  right  of  having 
them  brought  into  court  at  public  expense,  anil 
no  such  right  has  been  expressly  conferred  by  a 
statute,  except  by  the  act  of  1883,  above  re- 
ferred to,  under  which  the  right  is  not  uncondi- 
tional, hut  limited  by  the  sound  discretion  of  tVie 
judge,  to  be  exercised  on  the  special  facts  of  the 
case. 

3.  The  application  In  the  present  case  bein? 
made  under  the  Code,  and  the  judge  not  having 
denied  •  the  order  or  process  applied  for,  l>nt 
having  only  declined  to  have  it  executed  at  the 
charge  of  the  county,  there  was  no  error. 

4.  There  was  no  abuse  of  discretion  in  de- 
nying a  new  trial  on  any  of  the  grounds  of  the 
motion. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Pulton  county; 
R.  H.  Clark,  Judge. 

George  B.  Roberts  was  convicted  of  rob- 
bery, and  brings  error.    Affirmed. 

The  following  is  the  official  report: 

Roberts  was  convicted  of  the  offense  of 
larceny  from  the  i>erson  of  John  Wade  of 
certain  money.  The  Indictment  charged  that 
the  crime  was  committed  with  one  O'Shields. 
who  had  been  tried,  and  finally  convlcte*! 
of  the  crime.  Roberts  moved  for  a  new  trial, 
and,  bis  motion  being  overruled,  excepted. 
The  motion  contained  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.  Also  the  following:  When  the 
case  was  called  for  trial,  defendant  luoved 
for  a  continuance  on  account  of  the  abseiic« 
of  two  witnesses,  to  wit,  William  B.  Hall 
and  Porter  Stocks,  and  because  the  ctnirt 
refused  to  allow  them  to  be  brougbt  Into 
court  and  sworn  In  defendant's  behalf.  These 
witnesses  were  In  the  state  penitentiary, 
from  the  same  cotut,  and,  when  defendant 
was  put  on  notice  that  the  case  would  Iw 
called  for  trial,  he  presented  a  petition  ta 
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the  coart.  asking  .that  an  order  be  granted 
sllrv\'ing  these  witnesses  to  be  brought  Into 
(■oii-t,  to  be  ffwom  In  his  behalf;  and  de- 
ftrdant  alleges  that  the  court  erred  In  re- 
fmiug  to  gviint  the  request.  The  petition 
revrred  to  alleged.  In  brief:  Defendant  will 
u«:d  the  testimony  of  Hall,  who  Is  now  In 
ibe  penitentiary.  He  expects  to  prove  by 
Hill  that  Hall  Is  the  man  who  robbed  Wade, 
arii  defendant  not  the  man,  and  It  was  Im- 
lic>sible  for  It  to  be  defendant;  that  on  the 
rUht  defendant  was  charged  with  the  lar- 
feny  Hall  robbed  Wade;  that  on  that  night, 
Decemt>er  24,  1892,  about  9:30  o'clock,  Hall 
went  on  Collins  street,  Atlanta,  and  met  a 
zian,  who  was  very  drunk,  and  did  not  know 
crhere  be  was;  that  he  bad  a  bundle,  and 
Hall  took  It  from  him,  and  unrolled  it,  but 
found  it  was  nothing  but  some  old  overalls; 
-Jiat  Hall  took  him  by  the  arm,  and  started 
:o  walk  towards  Decatur  street;  that  be 
m'ade)  gave  Hall  a  dollar,  and  insisted  on 
his  getting  some  whislcy;  that  the  barrooms 
were  closed,  and  he  gave  Wade  a  drink  out 
of  a  bottle  he  (Hall)  had  In  his  pocket,  and 
kept  the  dollar;  that  Wade  was  beastly 
drunk,  and  he  caught  hold  of  Wade,  and 
kept  talm  from  falling;  that  Wade  pulled  a 
large  pocketbook  out  of  his  hip  pocket,  and  { 
then  tried  to  pat  it  back,  saying  he  had  plen- 
ty of  money;  that  Hall  got  the  money  from 
Wade  before  he  got  It  back  In  bis  pocket, 
and  Wade  was  so  drunk  he  did  not  know 
what  he  was  doing;  that  they  came  up  De- 
catur street  to  Loyd,  and  separated,  etc.;  | 
and  that  be  afterwards  heard  of  two  men 
being  arrested  for  robbing  a  man  on  De- 
catur street,  and  on  the  same  night  he  rob- 
bed a  man,  and  knew  they  were  charged  of 
the  same  crime  he  had  commltte<I.'  The  peti- 
tion further  alleged  that  Porter  Stocks  Is  a 
material  witness  for  the  defense,  and  is  also 
confined  In  the  penitentiary;  that  be  can 
prove  by  Stocks  that  on  O'Shields'  return  to 
the  Jail,  after  testifying  on  the  last  trial  of 
petiUoner,  O'Shields  stated  to  Stocks  that  be 
had  sworn  falsely  against  petitioner,  and 
that  petitioner  was  not  guilty,  but  that 
O'Shields  did  so  becatise  he  thotight  it  would 
be  an  advantage  to  him  in  the  case  In  which 
be  had  been  convicted;  that  petitioner  has 
been  confined  In  jail  about  nine  months,  and 
has  therefore  not  had  an  opportunity  for  mak- 
hig  and  accumulating  money;  that  he  has  no 
property,  and  is  in  no  way  able  to  pay  the 
expenses  of  bringing  these  witnesses  to  and 
from  the  penitentiary.  He  prayed  that  an 
order  be  granted  directing  the  sberlfl  to  go 
to  the  penitentiary  and  bring  them  into  court 
as  witnesses.  The  presiding  Judge  declined 
to  grant  the  prayer  of  the  petition,  because 
O'Shields  has  escaped  from  Jail,  and  can- 
not be  fotmd,  and  Stocks'  evidence  is  only 
to  discredit  O'Shields,  and  he  cannot  be  a 
wltnesa.  Furth«,  because  Hall,  commonly 
called  "Skinny  Hall,"  was  known  to  the 
Judge  offldally,  the  Judge  having  presided  in 
bis  trial,  and  sentenced  blm  to  the  peniten- 


tiaiy  for  several  oflTenses.  In  these  trials  be 
confessed  to  his  guilt  in  one  or  more  cases, 
where  the  evidence  demonstrated  his  confes- 
sion was  to  relieve  the  other  defendants,  be 
having  been  already  convicted.  He  is  in  such 
condition  no  Jury  would  believe  him.  To 
bring  him  from  where  he  is,  is  difficult  and 
expensive,  and  will  give  him  an  opportunity 
to  escape.  Knowing  the  utter  uselessness 
of  his  evidence,  the  Judge  felt  it  his  duty 
not  to  put  the  expense  of  such  a  proceeding 
upon  the  county,  but,  notwithstanding,  if  the 
covmty  or  state  could  be  relieved  of  the  ex- 
pense, would  order  him  brought  Because 
of  newly-discovered  evidence  showing  tint 
Hall  and  Lanier,  whose  testimony  was  the 
only  direct  testimony  against  movant,  com- 
mitted perjury,  the  evidence  otherwise  not 
being  sufficient  in  law  to  warrant  the  Jury 
in  finding  a  verdict  of  guilty.  In  support  of 
these  grounds  of  the  motion  movant  produced 
the  affidavit  of  Griggs,  to  the  following  ef- 
fect: Qn  the  night  of  December  24,  ISiXi,  he 
was  at  Carrie  Clarke's  house,  on  Collins 
sfreet,  Atlanta,  and  saw  Wade  there  in  the 
early  part  of  the  night  He  saw  Wade  in 
the  parlor,  and  in  &  little  while  missed  him, 
but  In  a  half  hour  or  an  bour  he  returned, 
and  remained  in  the  parlor  probably  an  hour 
or  more.  It  was  at  least  9:30^or  10  o'cloi-k 
before  Wade  left  Deponent  cannot  be  sure 
as  to  the  exact  time,  but  is  pretty  certain  It 
was  about  tlils  time.  Deponent  left  the 
house  about  the  same  time,  and  went  np 
Collins  to  Decatnr  street  and  up  Decatur 
street  towards  the  central  part  of  the  city. 
Near  Loyd  street  he  met  Roberts,  and  was 
with  him  until  about  12  or  1  o'clock,  when 
they  parted,  and  saw  each  other  no  more 
during  the  night.  Deponent  never  saw  Wade 
after  be  saw  him  at  Carrie  Clarke's  until 
be  saw  him  during  the  trlaL  Deponentnever 
thought  of  these  facts  being  of  value  to  Kob- 
erts,  and  never  communicated  them  to  Rob- 
erts nor  either  of  his  cotmsel  until  after  the 
triaL  [According  to  the  evidoice  for  the 
state,  Roberta  left  the  botise  of  Carrie  Clarke, 
in  company  with  Wade  and  O'Shields,  some 
time  In  the  early  part  of  the  night  of  De- 
cember 24,  1892,  the  time  being  probably  be- 
tween 9  and  10  o'clock;  that  they  walked  up 
on  Decatur  street  and  Wade  gave  Roberts 
some  money  to  get  something  to  drink;  that 
Roberts  came  back  with  a  bottle,  from  which 
Wade  took  two  drinks,  and  knew  nothing 
more  until  the  next  morning  about  6  or  7 
o'clock,  when  he  found  he  was  out  on  the 
East  Tennessee  Railroad,  sitting  on  the  end 
of  a  cross-tie,  with  his  money  all  gone;  that 
he  had  the  money  In  his  hip  pocket  when  he 
gave  Roberts  the  change  to  go  for  the  whis- 
ky, the  change  being  taken  from  some  loose 
money  he  had  in  another  pocket,  eta  Lanier 
testified  that  he  saw  Roberts  and  O'Shields 
with  Wade,  who  was  staggering  around,  and 
heard  Roberts  say,  "Where  Is  that  bottle? 
Where  is  that  bottle?"  and  Roberts  fumbled 
around  and  puUed  out  the  pocketbook,  and 
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dropped  It,  and  It  was  picked  ap  (wltsesB 
could  not  say  whlcb  picked  it  up),  and  Rob- 
erts and  O'Sblelds  went  tlirougb  an  alley, 
and  tbe  man  they  robbed  staggered  around 
there.  Hall  testified,  among  other  things, 
that  he  was  down  at  the  Jail,  In  Porter 
Stocks'  cell,  and  in  Porter.  Stocks'  presence 
Roberts  said  that  he  (Roberts)  was  guUty  of 
the  crime,  and  O'Sbtelds  had  nothing  to  do 
with  it;  that  he  (Roberts)  was  a  thief,  but 
was  too  slick  to  get  caught;  that  they  were 
sitting  in  Porter  Stocks'  cell,  and  Stocks  told 
Hall  that  he  (Stocks)  had  bet  with  Roberts 
that  Roberts  would  be  convicted,  and  Rob- 
erts said,  "Yes,  Porter,  I  am  a  thief,  but  I 
am  too  slick  to  be  caught;"  that  Roberts  said 
O'Shields  bad  nothing  to  do  with  it;  that 
O'Shields  got  a  "cut"  out  of  it,  but  he  was 
the  man  that  got  the  "dough,"  etc.]  Defendant 
also  produced  the  alfldavit  of  Ed.  Camp  that 
he  heard  Dan.  Hall  say  in  a  crowd,  in  front 
of  the  courthouse  on  Hunter  street,  on  the 
day  of  the  last  trial  of  Roberts,  and  after  the 
verdict  finding  him  guilty  was  rendered,  that 
he(Hnll)got  O'Shields  to  swear  that  O'Shields 
and  Roberts  robbed  Wade  on  the  night  of  the 
24th  of  Deceml>er,  1S92,  and  failed  on  the  first 
trial  to  convict  the  damned  son  of  a  bitch, 
Roberts,  but  be  did  not  fail  to  convict  him 
this  time  (meaning  the  second  trial),  when  he 
(Hall)  got  Lanier  to  swear  that  be  saw  them 
when  they  did  It  Also  the  affidavit  of 
Porter  Stocks  that  Roberts  never  at  any  time 
had  any  conversation  with  Hall  and  affiant, 
or  with  Hall  alone,  In  regard  to  the  guilt  or 
innocence  of  Roberts  In  the  case,  except  as 
to  the  bet  that  affiant  and  Roberts  had.  Af- 
ilant  bet  Roberts,  after  O'Shields  had  been 
found  guilty,  and  after  he  found  O'Shields 
-was  going  to  swear  agaiust  Roberts,  that 
Roberts  would  be  found  guilty;  and  when 
Hall  was  In  affiant's  cell  this  bet  was  brought 
up,  and  the  fact  of  the  same  was  simply 
mentioned.  Hall,  Roberts,  O'Shields,  and  af- 
fiant were  never  at  any  time  In  the  cell  of 
affiant,  together,  when  the  case  of  Roberts 
was  talked  of.  ,  Roberts  never  did  say  In 
affiant's  presence  that  he  was  guilty,  but  al- 
ways that  he  was  not  guilty.  Never  said 
be  was  a  thief  and  was  too  slick  to  be 
caught  Never  said  he  got  the  money.  In 
fact  none  of  the  conversation  referring  to 
the  guilt  of  Roberts,  or  to  his  acknowledg- 
ment of  the  same,  in  the  evidence  of  Hall 
on  the  trial,  which  affiant  has  read,  ever 
did  occur  in  affiant's  presence,  or  in  his  cell 
In  his  presence.  Also  the  affidavit  of  de- 
fendant that  he  did  not  know  of  the  facts 
sworn  to  In  the  affidavit  of  Origgs,  nor  that 
he  could  prove  the  same  by  Griggs,  until 
after  the  trial;  nor  did  he  know  that  he 
could  prove  by  Stocks  and  Camp  the  facts 
sworn  to  In  their  affidavits  until  after  the 
trial,  and  bad  no  way  of  knowing  the  same. 
No  affidavit  of  defendant's  counsel  appears 
In  the  record. 

Hulsey  &  Bateman,  for  plaintiir  In  error. 
O.  D.  HUl,  Sol.  Gen.,  for  the  State. 


SIMMONS,  O.  J.  1.  Roberts  was  Indicted 
for  the  offense  of  robbery.  When  he  was 
arraigned  for  trial  he  moved  for  a  contiau- 
ance  on  the  ground  of  the  absence  of  two 
witnesses.  Hall  and  Stocks.  The  court  re- 
fused to  continue  the  case,  and  this  is  cne 
of  the  grounds  of  his  motion  for  a  new  trial 
It  is  recited  in  this  ground  of  the  motion  for 
a  new  trial  that  when  the  defendant  was 
put  on  notice  that  the  case  would  be  called 
for  trial  on  a  certain  day  be  presented  a  pe- 
tition to  the  court  asking  that  an  order  be 
granted  allowing  these  witnesses  to  be  ' 
brought  Into  court  to  be  sworn  In  bis  be- 
half. The  petition  alleged  that  Hall  and 
Stocks  were  convicts  in  the  penitentiary,  and 
set  out  facts  the  accused  proposed  to  prove  | 
by  them,  which,  If  true,  appear  to  be  mate- 
rial. The  presiding  judge  declined  to  issue 
the  order  to  have  the  witnesses  brought  from 
the  penitentiary,  for  reasons  assigned  by  | 
him,  which  will  be  found  In  the  official  re-  j 
port  One  of  the  reasons  was  that  he  felt  he 
ought  not  to  put  upon  the  county  the  ex- 
pense of  bringing  these  witnesses  from  the 
penitentiary.  He  ottered,  however,  to  issue  | 
the  order,  and  have  them  brought  Into  court. 
If  the  defendant  would  relieve  the  county  of 
this  expense.  Whether  the  Judge  erred  In 
refusing  to  issue  the  order  except  on  tbe  I 
terms  proposed  by  him  is  tbe  controlling 
question  In  the  case.  The  plaintiff  in  error 
contends  that  his  petition  asking  tbe  court 
to  order  the  witnesses  to  be  brought  from  the 
penitentiary  to  testify  was  founded  on  the  act 
of  September  27, 1883  (Acts,  p.  106),  and  that, 
having  compiled  with  the  provisions  of  that 
act  the  Judge  erred  in  not  granting  the  order. 
We  do  not  think  he  compiled  with  that  act 
The  act  requires  the  petition  to  be  addressetl, 
not  to  the  Judge  of  the  superior  court  but  to 
the  governor;  and.  If  the  Judge  approves  the 
petition,  the  act  commands  the  governor  to 
issue  his  order  to  tbe  person  having  charge 
of  the  convict  to  deliver  him  to  the  sheriff 
of  the  county  In  which  the  convict  is  desired 
as  a  witness.  Addressing  the  petition  to  the 
governor  Is  not  a  mere  technicality;  it  is  a 
matter  of  substance.  The  governor  has  con- 
trol of  all  convicts  confined  in  the  peniten- 
tiary of  this  state,  and  the  records  In  the  ex- 
ecutive department  or  In  the  office  of  the 
principal  keeper  of  the  penitentiary  disclose 
where  each  convict  is  confined.  The  legis- 
lature may  have  been  of  the  opinion  that  It 
would  be  better  for  tbe  governor  to  Issae  the 
order  than  for  the  trial  Judge  to  do  so. 
Whatever  may  have  been  the  reason  for  the 
requirement  it  prescribed  the  terms  on  which 
tbe  application  should  be  granted,  and,  un- 
less these  terms  were  complied  with,  the 
Judge  was  not  compiled  to  grant  tbe  appli- 
cation under  this  act 

2.  It  was  contended  that  under  Const,  art 
1,  i  1,  par.  5  (Code,  {  4997),  which  dechtren 
that  every  person  charged  with  an  offense 
against  the  laws  of  this  state   shall   have 
compulsory  process  to  obtain  the  testimony 
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of  bis  own  wltnesaeB,  and  under  section  4027 
ofthv  Code,  which  declares  that  "any  Judge 
of  the  superior  court  may  Issue  his  order  to 
an7  officer  having  any  person  In  his  custody 
lawfully  Imprisoned,  to  produce  such  person 
before  his  court  for  the  purpose  of  giving 
evidence  in  any  criminal  cause  therein,  with- 
out any  formal  application  or  writ  of  habeas 
corpus  for  that  purpose,"  the  judge  had  the 
power,  and  it  was  his  duty,  to  grant  the  or- 
der prayed  for  by  the  defendant  If  section 
4027  applies  where  the  person  desired  as  a 
witness  Is  imprisoned  as  a  convict  In  the 
penitentiary,  it  Imposes  no  absolute  duty  on 
the  judge  to  direct  or  require  that  the  order 
for  producing  the  convict  shall  be  executed 
at  the  expense  of  the  public,  even  though  the 
applicant  for  the  order  be  unable,  from  his 
poverty,  to  defray  the  expense,  and  even  if 
tlie  judge,  in  the  exercise  of  his  discretion, 
might,  if  he  thought  proper,  make  the  coun- 
ty chargeable  -  therewith,  the  constitutional 
tight  to  have  compulsory  process  for  wit- 
nesses does  not  include  the  right  of  having 
tbem  brought  into  court  at  public  expense. 
On  the  subject,  see  State  v.  Kennedy,  20 
Iowa,  372;  State  v.  Waters,  39  Me.  54;  Ex 
parte  Marmaduke,  91  Mo.  228,  4  S.  W.  01; 
WUlard  v.  Superior  Court  (Cal.)  22  Pac.  1120. 
No  right  of  charging  the  public  with  the  ex- 
pense of  bringing  such  witnesses  into  court 
has  been  expressly  conferred  by  statute,  ex- 
cept by  the  act  of  1883,  above  referred  to; 
and  under  that  act  the  right  is  not  uncon- 
ditional, but  is  limited  by  the  sound  discre- 
tion of  the  judge,  to  be  exercised  on  the 
special  facts  of  the  case. 

3.  Treating  the  application  in  the  present 
case  as  having  been  made  under  section  4027 
of  the  Code,  and  the  judge  not  having  de- 
nied the  order  or  process  applied  for,  but 
having  only  declined  to  have  it  executed  at 
the  charge  of  the  county,  there  was  no  abuse 
of  discretion  in  refusing  the  application. 

4.  After  a  careful  review  of  the  other 
grounds  of  the  motion  for  a  new  trial,  we  do 
not  think  the  court  abused  its  discretion  in 
overruling  them  alL    Judgment  affirmed. 


BLACKER  T.  DUNLOP. 

DUNLOP  V.  BLACKER. 

(Sapreme  Court  of  Georgia.    June  18, 1894.) 

HOMESTBAD  —  APPLICATIOS    BT  WiFK  —  IMPLIED 
COXSBST  OF  HUSBAKD —  DeED   OF  PkEMIBES  TO 

Bbhbficiaby— Eppect— Partitios  BT  Tenants 

I3(  COMMOH. 

1.  An  application  for  a  homestead,  made  in 
1873  by  a  wife,  in  which  she  set  forth  the  name 
of  her  husband,  and  alleged  that  he  refused  or 
neglected  to  apply  for  a  homestead,  that  he  was 
the  head  of  a  xamily  consisting  of  petitioner  and 
two  minor  children,  and  that  he  desired,  under 
the  provisions  of  the  constitution  and  an  act  to 
pronds  f«r  the  setting  apart  of  homestead  of 
realty  and  personalty,  approved  October  3,  1868, 
to  have  laid  off  and  set  apart,  to  be  exempt  from 
levy  and  sale,  a  homestead  for  the  use  of  said 
family,  on  or  out  of  one  undivided  half  interest 
in  all  of  a  described  tract  of  land,  sutlicientiy 


indicated  that  the  property  out  of  which  the 

homestead  was  sought  belonged  to  the  husband; 
and  there  being  no  evidence  that  he  appeared  b^ 
fore  the  ordinary,  and  objected  to  the  proceed- 
ing, by  plea  or  otherwise,  his  assent  thereto  is 
presumed. 

2.  Whether  a  deed  of  gift  conveying  home- 
stead premises  in  fee  to  the  sole  ijeneficiary  for 
the  time  l>eing  of  a  homestead  be  good  or  bad 
with  respect  to  conveying  the  ultimate  estate  in 
the  premises  after  all  homestead  right  has  ter- 
minated, the  deed  cannot  be  asserted  against 
that  right  so  long  as  the  homestead  is  on  foot 
and  operative,  whether  in  behalf  of  the  original 
beneficiaries  or  in  fayor  of  new  l)eneficiaries 
added  to  the  family  by  a  second  marriage  and 
the  birth  of  children  after  the  deed  was  made. 

3.  A  voluntary  partition  by  tenants  in  com- 
mon, where  partition  could  be  constrained  by 
legal  process,  will,  unless  fraudulent  or  grossly 
unequal,  be  upheld  as  between  the  parties  there- 
to and  their  privies  in  estate,  after  long  acqui- . 
escence  by  such  parties,  accompanied  with  a  sev- 
eral possession  m  conformity  to  the  partition, 
thou^  the  interest  of  one  of  the  cotenants  was 
covered  by  and  embraced  in  a  homestead  duly 
set  apart  prior  to  such  partition,  and  which  has 
not  yet  terminated. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Pulton  county; 
M.  J.  Clarke,  Judge. 

Action  by  Mary  W.  Blacker  against  H.  C. 
Dunlop.  On  the  judgment  both  parties  bring 
bills  of  exception.  Reversed  on  the  bill  of 
exceptions  brought  by  plaintiff,  and  affirmed 
upon  that  brought  by  defendant. 

Geo.  Westmoreland  and  Dorsey,  Brewster 
&  Howell,  for  plaintiff.  Candler  &  Thomson, 
for  defendant 

SIMMONS,  J.  1.  It  appears  from  the  rec- 
ord that,  in  1873,  a  homestead  in  certain 
property,  including  the  land  In  dispute,  was 
set  apart  by  the  ordinary  of  E^ton  county 
upon  the  application  of  Mrs.  Mary  M.  Black- 
er, the  first  wife  of  Charles  B.  Blacker.  On 
the  trial  of  the  present  case  the  record  of 
the  homestead  proceedings  was  admitted  in 
evidence  by  the  court  below,  over  the  ob- 
jection of  the  defendant  that  the  homestead 
was  Invalid  because  the  application  did  not 
show  out  of  whose  property  the  exemption 
was  sought  and  to  this  ruling  the  defendant 
excepted.  The  application,  it  is  true,  does 
not  In  so  many  words  say  from  whose  prop- 
erty the  exemption  is  sought,  but  we  think 
there  is  enough  In  it  to  put  any  one  reading 
U  upon  notice  that  It  refers  to  property  of 
the  husband.  It  is  alleged  therein  that  the 
petitioner's  husband,  whose  name  la  given, 
refuses  or  neglects  to  apply  for  a  home- 
stead; that  he  Is  the  head  of  a  family,  con- 
sisting of  petitioner  and  two  minor  children; 
and  that  he  desires,  under  the  provisions  of 
the  constitution  and  an  act  to  provide  for  the 
setting  apart  of  homestead,  approved  Octo- 
ber 3,  1868,  to  have  laid  off  and  set  apart 
to  be  exempt  from  levy  and  sale,  a  home- 
stead on  or  out  of  one  undivided  half  Inter- 
est in  the  land  therein  described.  Taking 
these  allegations  together,  we  think  they  In- 
dicate sufficiently  that  the  homestead  is 
claimed  In  this  land  as  property  of  the  bua- 
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band.  There  being  no  evidence  tliat  tlie  bus- 
band  appeared  before  the  ordinary,  and  ob- 
jected to  the  proceeding,  by  plea  or  other- 
wise, his  assent  thereto  will  be  presumed. 
Bowen  v.  Bo  wen,  55  Ga.  182;  liinch  r.  Mc- 
Intyre,  78  Ga.  209.  As  will  be  seen  from 
an  examination  of  the  cases  relied  upon  by 
counsel  for  the  plaintiff  In  error  on  this 
point,  the  application  in  each  of  those  cases 
was  different  from  the  application  in  this 
case.  Besides,  the  party  attaclcing  the  home- 
stead right  in  this  case  was  claiming  under 
the  husband,  as  in  the  case  of  Linch  y.  Mc- 
Intyre,  supra,  and  did  not  stand  upon  the 
footing  of  a  creditor  of  the  husband,  as  was 
pointed  out  in  that  case. 

2.  The  record  shows  that  the  first  wife 
died  leaving  one  child  as  sole  beneficiary  of 
the  homestead.  A  deed  from  Blacker  to 
this  child,  dated  a  few  days  before  his  sec- 
ond marriage,  was  Introduced  in  evidence, 
and  it  was  contended  by  the  plaintiff  that  the 
deed  was  antedated.  It  was  sought  to  be 
shown  by  this  deed  that  the  second  wife  had 
no  interest  in  the  property,  inasmuch  as  the 
father  had  conveyed  it  to  the  sole  bene- 
ficiary. This  court  has  repeatedly  held  that 
the  homestead  continues  as  long  as  there  are 
beneficiaries,  or  as  long  as  the  head  of  the 
family  has  a  wife  or  minor  children.  This 
being  true,  the  head  of  the  family  cannot 
convey  the  premises  to  one  of  the  benefi- 
ciaries or  to  any  one  else,  and  deprive  the 
other  beneficiaries  of  the  use  of  the  estate, 
whether  they  be  the  original  beneficiaries  or 
new  beneficiaries  added  to  the  family  by  a 
second  marriage  and  the  birth  of  children 
after  the  deed  was  made.  What  effect  the 
deed  of  gift  to  the  sole  beneficiary  will  have 
after  the  homestead  right  has  terminated  it 
is  not  now  necessary  to  decide.  What  we 
do  decide  is  that  it  cannot  be  asserted 
against  that  right  so  long  as  the  homestead 
is  on  foot  and  operative,  whether  in  behalf 
of  the  original  beneficiaries  or  in  favor  of 
new  beneficiaries  added  to  the  family  by  the 
second  marriage. 

S.  After  the  homestead  was  set  apart  In 
the  undivided  tract  of  land,  Blacicer  and  his 
cotenant  partitioned  the  tract.  Blacker  tak- 
ing one  portion,  and  his  cotenant  the  other. 
This  was  done  shortly  after  the  homestead 
was  set  apart.  It  appears  that  after  Blacker 
married  his  second  wife  he  carried  her  to  his 
home,  which  was  upon  the  land  which  had 
been  partitioned  to  him,  and  lived  with  her 
tor  several  years,  and  finally  left  her.  She 
remained  in  possession  of  that  portion  of  the 
land  until  Dunlop  purchased  It  from  Mrs. 
Blankenshlp,  to  whom  Blacker  had  made  the 
deed  of  gift  as  sole  beneficiary.  Dunlop  by 
some  means  had  ousted  the  tenant  of  Mrs. 
Blacker,  whereupon  she  brought  this  action 
to  recover  the  homestead  from  Dunlop.  On 
the  trial  of  the  case  the  trial  judge  charged 
the  Jury,  in  substance,  that  the  partition  was 
illegal,  and  that,  if  Mrs.  Blacker  recovered 
at  all,  she  could  only  recover  an  undivided 


interest  in  the  whole  tract;  that.  Inasmuch 
as  she  had  only  sued  for  half  of  It,  she 
could  only  recover  an  omdlvlded  interest  in 
that  half.  We  are  of  the  opinion  that  eithet 
of  these  cotenants  could  have  constrained  a 
partition  by  process  of  law,  and.  Inasmuch 
as  they  did  voluntarily  what  the  law  would 
have  compelled  them  to  do,  the  partition 
made  between  themselves  will  be  upheld  as 
between  them  and  their  privies  in  estate, 
after  a  long  acquiescence  in  such  partition 
by  the  parties  maUng  It,  accompanied  w.itl> 
a  possession  by  each  of  the  parties  in  con- 
formity to  the  partition,  unless  the  partition 
was  fraudulent  or  grossly  imequal;  and  this 
is  true  notwithstanding  the  interest  of  one  of 
the  cotenants  was  covered  by  and  embraced 
in  the  homestead  set  apart  prior  to  such  par- 
tition, and  which  was  not  yet  terminated. 
No  fraud  or  injustice  in  the  partition  is  com- 
plained of  in  this  case.  It  appears  that  the 
land  was  fairly  and  equally  divided,  and  the 
partition  was  acquiesced  in  for  a  long  num- 
ber of  years.  Under  this  state  of  fabts  a 
court  of  equity  will  recognize,  ratify,  and 
adopt  the  partition  made  by  the  parties  them- 
selves, and  place  the  homestead  estate  upon 
that  half  of  the  land  given  to  the  home- 
steader in  the  partition,  and  remove  it  from 
the  other  lialf  given  to  his  cotenant.  For 
these  reasons,  we  think  the  court  erred  in  bis 
charge  to  the  Jury  on  this  subject.  Judg- 
ment is  reversed  on  the  bill  of  exceptions 
brought  here  by  Mrs.  Blacker,  and  afiSrmed 
upon  the  bill  of  exceptions  filed  by  Dunlop. 


FOLSOM  V.  HOWELL  et  al. 

(Supreme  Court  of  Georgia.    June  30,  1894.) 

Amendment  of  Petition — Effect  —  Scbsequest 

Dehckber — Aomit^istbator'b  Sale — Hisbep- 

iiesbxtation6  as  to  boundaries. 

1.  A  demurrer  to  a  petition  as  amended 
opens  the  merits  of  the  whole  pleading  to  a 
fresh  adjudication,  and  a  conditional  order  of 
dismissal  made  on  the  hearing  of  a  previous  de- 
murrer to  the  original  petition  concludes  noth- 
ing. Thus,  where  a  petition  was  heard  on  a  de- 
murrer thereto,  and  the  presiding  judge  passed 
an  order,  not  dismissing  the  petition,  but  declar- 
ing that  it  would  be  dismissed  unless  amended 
within  a  given  time  so  as  to  make  it  good  in  law, 
this  judgment  was  not  final  upon  the  merits,  but 
the  whole  petition  was  open  for  amendment 
within  the  time  limited,  and  another  demurrer 
afterwards  filed  to  the  petition  as  amended 
should  have  been  overruled  if  the  petition  as  a 
whole  set  forth  a  cause  of  action,  whether  the 
matter  contained  in  the  amendment  aided  it  or 
not 

2.  If  administrators,  in  selling  land  aa  the 
property  of  their  intestate,  represented  the  boun- 
daries thereof  as  extending  along  certain  lines 
from  point  to  point,  giving  the  length  of  ecieb 
line,  and  thus  misrepresented  the  extent  and 
contents  of  the  tract,  whereby  they  were  en- 
abled to  sell,  and  did  sell,  at  a  fixed  price  per 
acre,  a  tract  of  land  containing  38'/,,  acres  as 
a  tract  containing  50  acres,  receiving  payment 
accordingly,  the  purchaser  was  defrauded  in  so 
far  as  the  money  paid  represented  the  price  of 
the  deficiency,  whether  the  administrators 
knew  their  representations  were  false  or  not. 
provided  the  representations  were  accepted  and 
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treated  by  the  purchaser  ai  true,  and  he  acted 
Dad  retied  upon  them  in  meking  his  purchase, 
paying  his  monoy,  and  receiving  the  conveyance. 
If  the  administrators  did  not  know  where  the 
troe  boundaries  of  the  tract  were,  they  should 
not  bare  taken  apon  themselvea  to  ix^nt  out 
the  same,  or  make  any  definite  and  positive  rep- 
resentation concerning  them  which  the  state  of 
their  knowledge  did  not  enable  them  to  make 
with  Terity  and  CMrectness.  While  the  doctrine 
of  caT««t  emptor  would  diarce  the  purchaser 
with  looking  out  for  the  title  which  the  decedent 
had  to  the  tract  offered  for  sale  as  his,  it  would 
not  charge  him  with  looking  out  for  the  boun- 
daries of  that  tract  when  the  administrators  un- 
dertook to  locate  and  point  them  out,  thus  pro- 
fessing to  know  them  sufficiently  to  enable  them 
to  fiimish  this  information  to  purchasers,  in- 
stead of  leaving  the  latter  to  their  own  resonrces 
in  acquiring  the  information. 

3.  The  plaintiff  is  entitled  to  no  land  not 
embraced  in  his  purchase,  although  some  of  the 
tract  actnaliy  owned  by  the  decedMit  may  have 
been  excluded  therefrom. 

4.  The  petition  seems  to  be  open  to  the  ob- 
jection of  misjoinder  of  parties  defendant,  and 
direction  is  given  that  it  be  dismissed  as  to 
Mima  and  Alexander. 

(SylUbus  by  the  Court) 

EIrror  from  superior  court,  Falton  coun- 
ty:  J.  H.  Lnmpkln,  Jndge. 

Action  by  L.  B.  Folsom  against  Albert 
Howell  and  another,  as  admlnistratorg  of 
Clark  Howell,  and  others.  The  petition  was 
dismissed  as  to  the  administrators,  and  plaln- 
tiff  brln^  error.    Reversed. 

The  following  Is  the  official  report: 

Folsom  filed  hlB  petition  against  Howell 
and  Woodward,  as  administrators  of  Olark 
Howell,  and  Alexander  and  Mlms,  to  reform 
a  deed,  and  tor  other  purposes.  A  demurrer 
was  Interposed  by  the  administrators,  and 
on  AugtHt  18,  1883,  the  presiding  jndge,  ni>on 
hearing  the  dramrrer,  ordered  that  the  pe- 
tition be  dismissed  as  to  the  administrators, 
unless  the  plaintiff  should  by  appropriate 
am«idments,  filed  within  80  days,  make  the 
same  good  in  law.  No  exception  was  taken 
to  this  ralbig.  V^itbln  the  30  days  philntlff 
filed  an  amendment  The  administrators  de- 
murred to  the  petition  as  amended,  and  this 
demurrer  was  sustained,  and  the  petition  as 
amended  dismissed  as  to  the  admlnietratora. 
Folsom  excepted. 

The  original  petition  alleged:  On  the  first 
Tuesday  in  March,  1S80,  petitioner  parcha»- 
ed  90  acres  of  land,  in  the  southeast  comer 
of  laod  lot  153  of  the  Seventeenth  district  of 
Fnlttui  conrnty,  from  Howell  and  Woodward, 
as  administrators  of  dark  Howell,  at  public 
administraton'  aale,  within  the  legal  hours 
of  sale,  at  auction  to  the  highest  bidder,  be- 
fore the  conrtbonae  door  of  said  county,  in 
two  adjoining  tracts  of  25  acres  each,  accord- 
ing to  the  plat  exhibited  by  them  at  the  sale, 
paying  $30  per  acre  for  one  tract  and  $42 
per  acre  for  the  othor  tract  He  paid  them 
the  full  amount  of  the  purchase  money,  and 
they  executed  to  him  a  deed  to  the  land, 
a  copy  of  which  Is  annexed.  Several  m<»tbs 
afterwards  he  had  the  land  surveyed,  and 
discovered  for  the  first  time  that  instead  of 
'iO  acres,  as  described  in  the  deed  and  plat, 
tltere  were  only  3^/i«  acres  there;    that 


If  the  land  extended  north  from  the  south 
line  of  the  land  lot  1,710  feet,  as  described 
in  the  deed.  It  would  lap  over  on  the  lands 
of  Holbrook,  Hughes,  and  Osborne  620  feet 
to  get  the  00  acres  and  make  the  shortage, 
which  the  estate  of  Clark  Howell  did  not 
own,  and  which  the  administrators  had  no 
right  to  sell  or  convey,  or  receive  purchase 
money  for.  At  the  same  time  it  was  discov- 
ered that  said  administrators'  deed  should 
have  conveyed  to  petitioner.  Instead  of  1,275 
feet  west  from  the  southeast  corner  of  the 
land  lot,  1,418  feet  west  from  the  southeast 
comer,  which  Is  the  true  distance  from  the 
southeast  comer  west  to  the  center  of  the 
south  line  of  said  land  lot,  and  which  was 
owned  by  said  estate,  and  Included  in  the 
order  of  sale  granted  by  the  court  of  or- 
dinary for  the  sale  of  said  land  by  the  ad- 
ministrators, and  in  the  advertisement  of  the 
sale  under  such  order  at  which  petitioner 
purchased,  so  that  the  deed  should  really 
have  been  for  a  tract  commencing  at  the 
southeast  corner  of  the  land  lot  and  running 
thrice  west,  along  the  land-lot  line,  to  the 
'center  of  the  south  line  of  the  land  lot,  1,418 
feet,  and  extending  north  the  same  width 
1,186  feet,  to  the  land  of  Holbrook,  Hughes, 
and  Osborne,  containing  88*/u  acres.  He 
didy  Informed  the  administrators  of  said 
shortage,  and  upon  investigation  they  admit- 
ted there  was  a  shortage,  and  promised  to  re- 
form the  deed  and  make  it  conform  to  the 
true  metes  and  bounds  and  dimensions  of 
the  tract  as  above  shown,  but  have  failed  to 
do  BO.  Alexander  and  Mlms  own  the  land 
adjoining  said  tract  on  the  west,  and  al- 
though their  land,  as  described  in  their  deed, 
extends  cmly  to  the  middle  of  said  land  lot 
along  said  south  line  thereof  from  the  west 
towards  this  land,  and  they  have  had  no 
possession  further  east  than  the  middle  of 
such  line,  which  is  1,418  feet  from  each  the 
southwest  and  southeast  comers  of  the  land 
lot,  they  claim  138Vio  'eet  more,  to  a 
point  on  said  south  line  only  1,275  feet 
weet  from  said  southeast  comer  to  an  old 
stone,  which  is  not  the  true  comer,  although 
for  a  while  It  was  believed  to  be  the  center 
of  said  south  line,  but  which  Is  really  138Vio 
feet  east  of  the  center  as  above  shown, 
and  to  which  138»/ii>  feet  they  have  no 
title,  and  have  never  had  possession,  but 
which  properly  belongs  to  petitioner,  and 
ought  to  be  included  in  his  deed  from  the 
administrators,  and  the  title  thereto  quieted 
in  him  as  against  Alexander  and  Mlms,  or 
any  one  claiming  under  them.  Petitioner 
has  overpaid,  as  above  shown,  the  adminis- 
trators for  said  land,  to  wit,  for  UVio  acres, 
at  the  average  price  of  #46  per  acre,  and  which 
they  should  be  required  to  refund  to  him, 
with  interest  since  March  4,  1890.  He  prayed 
for  process  against  Howell  and  Woodward, 
as  administrators,  and  against  Alexander 
and  Mlms;  that  It  l>e  decreed  that  the  admln- 
istratois'  deed  to  Elm  be  reformed  so  as 
to  eoDvey  the  true  and  proper  tract  as  above 
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shown.  Instead  of  the  tract  as  described  In 
the  deed,  which  they  had  no  right  or  au- 
thority to  make;  that  said  administratorB  be 
required  to  properly  convey  the  tract  as 
above  shown  it  really  Is,  and  onght  to  have 
been  conveyed,  Including  138»/«  feet  above 
described;  that  Judgment  be  rendered  against 
Howell  and  Woodward,  as  administrators,  in 
favor  of  petitioner,  for  the  $525,  with  inter- 
est; that  the  title  to  said  strip  of  138ii/„ 
feet  by  1,186  feet  above  described  be  quieted 
In  petitioner,  and  decreed  to.be  lu  him,  and 
Alexander  and  Mims  and  all  persons  claim- 
ing under  them  be  enjoined  from  claiming 
title  to  the  same;  and  for  general  relief. 
Attached  as  an  exhibit  was  the  administra- 
tors' deed,  which,  so  far  as  material,  was: 
It  was  dated  March  4,  1890.  It  recited  the 
order  of  the  court  of  ordinary  to  sell  the 
real  estate  of  the  deceased.  The  land  con- 
veyed was  described  as  "in  land  lot  number 
153  of  the  17th  district  of  Fulton  county, 
being  lots  numbers  two  and  three  of  the  sub- 
division of  the  property  of  said  Clark  How- 
ell, deceased,  &i  per  plat  exhibited  on  day 
of  sale  (said  plat  on  file  at  office  of  O.  W.- 
Adair),  commencing  at  a  point  on  the  south- 
east comer  of  land  lot  153,  and  running 
thence  north,  along  the  line  153  and  146, 
1,710  feet,  thence  west  1,275  feet,  thence 
south  1,710  feet  to  the  south  line  of  land  lot 
153,  thence  east  1,275  feet  to  the  beginning 
point,— containing  fifty  acres  of  land,  be  the 
same  more  or  less."  The  consideration  was 
stated  as  $2,500,  in  hand  paid  to  Howell  and 
Woodward,  as  aforesaid,  by  Folaom;  and  It 
was  stated  that  said  administrators  sold  and 
conveyed  to  Folsom,  his  heirs,  etc.,  "the  said 
land,  according  to  the  *  *  *,  containing 
by  estimation  fifty  acres,  be  the  same  more 
or  less,"  etc. 

The  demurrer  to  this  petition  was:  There 
is  no  cause  for  action  which  entitles  peti- 
tioner to  recover  against  the  defendants  the 
administrators.  There  is  no  legal  cause  of 
action  set  out,  and  nothing  In  law  which 
would  entitle  petitioner  to  recover  against 
these  defendants.  There  is  no  reason  why 
said  defendants  should  be  Joined  with  the  two 
other  defendants,  and  no  recovery  can  be 
had  against  them  for  the  matters  set  out  In 
the  petition,  so  far  as  the  allegation  therein 
which  related  to  Alexander  and  Mims. 

The  amendment  to  the  petition  alleged: 
The  land  described  in  the  petition  does  not 
lie  on  any  particular  road,  but  back,  out  of 
sight,  in  woods  and  hiUs,  and  is  unimproved, 
except  a  small  clearing  without  any  build- 
ings, the  rest  being  In  virgin  forest  and 
thick  undergrowth  and  in  hills  and  valleys, 
80  that  it  cannot  be  seen  all  over  from  any 
standpoint  The  boundary  lines  at  the  time 
of  the  administrators'  sale  were  Imaginary, 
through  thick  woods  and  underbrush,  up  and 
down  hills,  and  were  not  marked  out,  so  that 
no  man  not  thoroughly  familiar  with  the 
lines  could  find  the  tract,  or  form  any  Judg- 
ment as  to  its  sise  or  shape,  without  a  com- 


petent survey.  Petitioner,  though  informed 
about  where  the  land  was,  was  not  familiar 
with  it  or  Its  boundaries.  Both  the  admin- 
istrators were  very  familiar  with  and  had 
known  the  land  well  for  many  years,  and 
had  each  owned  tracts  adjoining  It,  and  bad 
every  opportunity  of  Imowing  all  about  it, 
while  petitioner  had  no  such  opportunity  or 
knowledge,  and  they  well  knew  he  was  not 
familiar  with  the  land.  They  publicly  rep- 
resented at  the  sale  that  they  had  divided 
the  tract  into  two  parcels,  each  containing 
25  acres,  and  had  their  crier  to  so  announce 
at  the  sale,  in  the  presence  of  one  or  both 
of  them,  before  the  bidding  began.  They 
exhibited  at  the  same  time  a  carefully  pre- 
pared printed  plat,  which  they  represented 
to  be  the  true  shape  and  size  of  the  land, 
which  plat  was  In  the  form  and  style  of 
those  taken  from  actual  surveys,  but  no  sur- 
vey had  been  made,  and  the  plat  was  false, 
though  well  calculated  to  deceive,  and  did 
deceive,  plaintiff,  who  believed  it  to  be  true 
and  from  an  actual  survey.  The  land  was 
put  up  for  sale  by  the  acre,  and  bids  asked 
for  and  received  and  cried  by  the  acre  from 
various  bidders,  including  plaintifT,  and  both 
parcels  were  knocked  down  to  him,  the  high- 
est tjldder,  one  at  $50  per  acre  and  the  other 
at  $42  per  acre.  Both  the  administrators 
were  and  are  prominent,  of  high  standing  in 
the  community,  and  he  relied  upon  their  rep- 
resentations on  that  account,  as  well  as  up- 
on their  superior  knowledge  of  the  land, 
and  so  paid  them  the  full  amount  of  $2,300 
for  full  50  acres  and  received  from  them 
their  deed  prepared  by  them,  waiving  noth- 
ing, but  supposing  In  good  faith  it  to  be  a 
good  and  correct  deed  to  the  land.  A  copy 
of  the  deed  is  attached  to  the  original  peti- 
tion. He  recorded  the  deed,  and  procured 
the  county  surveyor  to  mark  out  the  bound- 
aries according  to  it,  when,  to  his  surprise, 
he  then  discovered  that  the  deed  was  gross- 
ly wrong;  that  the  tract  was  not  shaped  as 
described  therein,  and  that  the  tract  only 
contained  38</io  acres,  of  which  Alexan- 
der and  Mims  claimed  3%  acres,  as  shown 
in  the  original  petition,  leaving  a  shortage 
of  ll^/io  acres,  which,  at  the  average  price 
of  $46  per  acre,  makes  $524.40  excess  over- 
paid, and  If  the  3%  acres  should  be  allowed 
Alexander  and  Mims  it  will  make  $685.40 
excess.  The  excess  should  be  paid  back  to 
petitioner  by  said  administrators,  with  Inter- 
est, and  they  should  reform  the  deed  so  as 
to  describe  the  land  properly.  He  was  ac- 
tually misled,  deceived,  and  defrauded  by 
said  conduct  and  misrepresentations  of  the 
administrators  at  the  sale,  without  fault  on 
his  part  The  deficiency  In  the  land  is  too 
great,  and  works  unconscionable  Injury  and 
hardship  on  him,  and  is  against  equity  and 
good  conscience.  He  further  shows  that  the 
deed  ought  to  be  reformed  because  it  does 
not  conform  to  the  order  of  sale  and  the  ad- 
vertisement under  which  the  sale  was  made, 
copies  of  which  are  annexed.    He  further 
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alleges  that  aa  the  sale  was  made  for  dis- 
tribution among  the  heirs  of  the  estate,  one 
being  the  administrator  Howell,  and  anoth- 
er of  the  heirs  being  the  wife  of  Woodward, 
the  greater  reason  exists  why  plaintlfT  should 
hare  the  relief  he  seeks  by  this  proceeding 
against  said  administrators.  Therefore  be 
prays,  in  addition  to  the  prayers  of  the  orig- 
inal petition,  that  if  it  be  decided  that  the 
deed  should  not  be  reformed  so  as  to  de- 
scribe the  tract  of  land  as  it  actually  is,  as 
shown  in  the  original  petition,  then  that  the 
deed  be  reformed  so  as  to  conform  tQ  the 
-order  of  sale  and  advertisement;  and  that, 
if  it  be  decided  that  the  administrators  are 
not  liable  to  plalntlfC  as  such  administrators, 
then  that  they  be  held  liable  as  individuals 
to  him  for  said  excess  of  purchase  money, 
and  judgment  be  rendered  accordingly 
against  them  in  his  favor  for  the  same,  with 
intei-est;  that  the  true  dividing  line  between 
said  tract  of  land  and  that  of  Alexander 
and  Mlms  be  ascertained  and  fixed  by  decree 
In  this  case;  and  for  general  relief. 

The  petition  of  the  administrators  for  leave 
to  sell  showed  that  the  estate  of  the  de- 
ceased consisted  of  various  tracts  of  land, 
among  them  "fifty  acres  in  the  southeast  cor- 
ner of  L.  lot  153,  adjoining  the  lands  of 
J.  M.  Alexander,  Garrett,  and  A.  P.  Wood- 
ward." The  order  for  sale  recited  that  it 
appeared  that  it  was  necessary  for  the  pur- 
pose of  division  and  distribution  that  the 
land  be  sold,  and  gave  the  administrators 
leave  to  sell  for  said  purpose  "the  land  fully 
described  In  said  petition."  The  advertise- 
ment was  of  the  sale  of  various  tracts  of 
land  aa  the  property  of  the  deceased,  and 
among  them  "fifty  acres  in  the  southeast 
comer  of  land  lot  number  153,  adjoining  the 
lands  of  J.  M.  Alexander,  Garrett,  and  A.  P. 
Woodward."  In  both  the  petition  and  tlie 
advertisement  the  land  was  stated  as  being 
io  the  Seventeenth  district  of  Fulton  coun- 
ty. The  advertisement  stated  that  the  sale 
was  for  purposes  of  division. 

Demurrer  to  the  petition  as  amended  was 
upon  the  grounds  of  the  former  demurrer, 
and  specially  as  follows:  (1)  The  deed  set 
out  contains  the  contract,  is  the  highest  and 
best  evidence  of  the  same,  and  shows  the 
contract  Under  it,  petitioner  bought,  by 
the  tract,  50  acres  of  land,  more  or  less,  and 
if  he  did  or  did  not  get  it  the  administra- 
tors have  no  concern.  The  estate  they  rep- 
resent cannot  be  made  to  refund,  nor  can 
they  be  made  individually  liable,  unless  they 
distinctly  expressed  their  intention  to  be  iter- 
sonally  liable  under  the  deed  and  contract 
therein  made.  (2)  The  land,  according  to 
the  metes  and  boundaries  as  expressed  in 
the  deed,  amounts  to  the  number  of  acres 
atAd;  the  number  of  feet  north  and  south  is 
1,710,  and  east  and  west  1,275,  which 
amoonts  to  50  acres  and  8  poles;  and,  if  the 
title  is  not  good  to  it,  petitioner  got  all  he 
was  entitled  to,  just  the  interest  the  estate 
bad.     The  administrators  cannot  bind  the  es- 


tate by  any  warranty  In  any  conveyance  or 
contract  made  by  them,  and  are  not  person- 
ally bound  by  the  deed,  because  the  inten- 
tion of  their  personal  liability  to  petitioner 
is  not  distinctly  expressed  therein.  (3)  The 
deed  cannot  be  reformed  to  change  the  num- 
ber of  feet  in  any  direction,  to  make  it  less 
one  way  and  more  another,  because  to  do  so 
would  show  a  deficiency  In  acres,  and  give 
some  ground  to  petitioner  in  his  cause,  and 
would  make  a  cause  of  liability  by  the 
change  when  none  before  existed.  The  court 
construes  and  enforces  contracts,  and  does 
not  make  them;  therefore  it  cannot  grant 
this  relief  as  prayed  for.  (4)  The  adminis- 
trators sold,  as  they  had  a  right  to  do,  by 
the  plat,  and  petitioner  must  hold  by  the 
deed,  and  it  expresses  what  it  is.  No  judg- 
ment of  any  court  has  declared  the  title  to 
the  property  therein  conveyed  defective,  and 
for  all  it  appears  the  title  is  perfect,  and  pe- 
titioner has  a  complete  legal  title  therein. 
(5  and  6)  There  Is  no  cause  of  action  set  out 
which  would  entitle  petitioner  to  recover,  or 
would  authorize  the  court  to  grant  the  relief 
sought,  or  the  judgment  prayed  against  the 
estate,  or  against  the  administrators  per- 
sonally; and,  as  to  the  reformation  of  the 
deed,  no  allegation  in  the  petition  is  suffi- 
cient to  authorize  the  court  to  do  so.  (7,  8, 
and  9)  There  is  no  equity  In  the  petition; 
tliere  is  a  misjoinder  of  i>arties,  and,  as  to 
Alexander  and  Mlms,  an  adequate  and  com- 
plete remedy  at  law  to  locate  and  establish 
the  lines;  and  these  defendants  demur  spe- 
cially as  to  the  joinder  of  Alexander  and 
Mima 

John  L.  Hopkins  &  Sons  and  Lewis  & 
Green,  for  plaintiff  in  error.  Thos.  W. 
Latliam  and  Candler  &  Thomson,  for  defend- 
ants in  error. 

SIMMONS,  J.  The  facts  material  to  an 
understanding  of  the  case  appear  in  the  of- 
ficial report  The  headnotes.  read*  in  con- 
nection with  these  facts,  will  be  sufficiently 
understood  without  further  elaboration.  In 
support  of  the  principle  ruled  in  the  second 
headnote,  see  2  Warv.  Vend.  973,  974.  Judg- 
ment reversed,  with  direction. 


CONSTITUTION  PUB.  CO.  v.  WAY. 

(Supreme  Court  of  Georgia.    June  80,   1894.) 

Action  fob  Libbl— Joist  Plaiijti»f»  — Right  to 

Strike  Onb  Pi,AiNTiPf— Lubilitt  op  Newspa- 

PBK— Oppes  op  Space  pok  DBKiAii— Effect. 

1.  Where  a  Joint  action  for  libel  was 
brought  by  two  plaintiffs,  one  of  them  could  be 
stricken,  and  the  action  proceed  in  behalf  of 
the  other.  An  amendment  effecting  this,  but 
not  otherwise  changing  the  declaration,  was  no 
cause  for  a  continuance. 

2.  Although  the  original  plaintUfs  were  de- 
scribed in  the  declaration  as  '^J.  M.  &  Fred  W. 
Way,"  the  declaration  complained  of  an  injury 
done  to  them  personally  by  the  publication  of 
the  alleged  libel,  and  not  of  an  injury  inflicted 
upon  them  as  a  firm  or  partnership,  no  firm  or 
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portnershlp  being  alWgied  or  mentioned,  and  the 
declaration  charging  that  the  libel  tended  to 
blacken  and  destroy  the  petitioners'  reputation 
for  honesty,  virtue,  and  integrity,  and  expose 
them  to  public  hatred,  contempt,  and  ridicule, 
aa  well  as  to  damage  them  in  their  business,  and 
the  libelous  matter  being  such  as  would  serious- 
ly injure  reputation,  apart  from  any  business 
or  any  vocation  whatever. 

3.  Where  a  publication  is  libelous  of  two 
persons,  so  that  each  of  them  would  have  a 
right  of  action  against  the  libeler  irrespective 
of  the  existence  of  any  partnership  between 
them,  that  the  libel  attributes  to  them  a  firm 
name  is  no  obstacle  to  maintaining  a  several 
action  by  either  for  the  publication  of  the  libel. 

4.  An  offer  of  the  publisher  of  a  newspaper, 
made  pending  a  suit  against  him  for  a  libel,  to 
open  the  columns  of  the  paper  to  the  plaintiff 
for  any  explanation  or  statement  be  wishes  to 
make,  counts  for  noth^pig  on  the  trial  of  the 
action. 

5.  The  court  did  not  err  In  admitting  or 
excluding  evidence,  in  charging  the  jury,  or  io 
refusing  to  charge  as  requested,  nor  in  overrul- 
ing the  motion  for  a  new  trial, 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  Howard 
Van  Epps,  Judge. 

Action  by  J.  M.  and  Fred  W.  Way  against 
the  G(Mistltutlon  Publishing  Company.  A 
judgment  was  rendered  in  favor  of  J.  M. 
Way,  and  defendant  brings  error.    Affirmed. 

Dorsey,  Brewster  &  Howell,  for  plaintUf 
in  error  Broyles  &  Son,  for  defendant  in 
error. 

SIMMONS.  3.  1-9.  J.  M.  and  Fred  W. 
Way  brought  an  action  for  libel  agalnat  the 
Constitution  Publishing  Company.  On  the 
trial  of  the  case  the  court  allowed  an  amend- 
ment striking  the  name  of  Fred  W.  Way, 
and  permitted  the  case  to  proceed  in  the 
name  of  J.  M.  Way,  over  the  objection  of 
counsel  for  the  defendant  that  the  amend- 
ment made  a  new  and  distinct  cause  of  ac- 
tion as  well  as  a  new  and  distinct  party.  It 
being  contended  that  the  action  as  it  original- 
ly stood  was  an  action  by  a  firm  or  partner- 
ship, and  that  the  amendment  converted  it 
into  an  action  by  an  individual.  Counsel  for 
the  defendant  also  moved  for  a  continuance, 
on  the  ground  that  they  were  not  prepared 
to  meet  the  case  made  by  the  amendment, 
having  prepared  to  defend  against  a  firm, 
and  not  against  an  individual.  The  court 
did  not  err  in  allowing  the  amendment,  nor 
In  overruling  the  motion  tor  a  continuance. 
Although  the  plaintiffs  were  described  in  the 
declaration  as  "J.  M.  &  Fred  W.  Way,"  It 
was  not  alleged  that  these  persons  composed 
a  firm  or  partnership;  and  the  declaration 
complained  of  an  Injury  done  to  them  per- 
sonally by  the  publication  of  the  alleged 
libel,  and  not  of  an  injury  inflicted  upon 
them  as  a  firm  or  partnership.  It  alleged 
that  the  libel  tended  to  blacken  and  destroy 
the  petitioners'  reputation  for  honesty,  vir- 
tue, and  integrity,  and  expose  them  to  pub- 
lic hatred,  contempt,  and  ridicule,  as  well  as 
to  damage  them  in  their  business;  and  the 
libelous  matter  was  such  as  would  seriously 
injure  reputati<»),  apart  from  any  business 


or  any  vocation  whatever.  Each  of  the 
plaintiffs,  therefwe,  had  a  right  of  action 
against  the  libeler,  irrespective  of  the  ex- 
istence of  any  partnership  between  tbem; 
and  the  fact  that  the  libel  attributed  to  them 
a  firm  name  was  no  obstacle  to  maintaining 
a  several  action  by  either  f<fr  the  publlca- 
tlcn  of  the  libel.  An  action  brought  by  tbem 
jolntiy  could  be  amended  by  striking  one  of 
them,  so  as  to  proceed  in  behalf  of  the  other 
only. 

4.  It  was  complained  that  the  court  erred 
In  charging  that  "a  mere  offer  on  the  part  of 
the  defendant  company  to  allow  the  plalnUff 
to  make  a  statement  In  their  paper,  or  allow 
him  the  use  of  their  paper  (If  any  such  offer 
was  mnde  after  this  suit  was  flied),  cannot 
be  considered  as  mitigation  of  damages  or 
for  any  other  purpose."  There  was  no  er- 
ror in  this  charge.  Sudi  an  offer  is  not  a 
withdrawal  or  retraction  of  the  libel.  It  is 
much  the  same  thing  as  if  one  who  has  said 
of  another,  "This  man  is  a  thief,"  should 
offer  to  say,  "He  says  he  Is  not  a  thief." 
Where  no  retraction  is  published,  the  par- 
ties who  have  published  the  libel,  by  mak- 
ing such  an  offer,  say.  In  effect:  "We  wUI 
let  yon  say  in  our  newspaper  that  you  deny 
the  charge  we  make,  and  we  will  let  the  pub- 
lic judge  between  us."  It  would  be  going 
very  far  to  say  that  this  is  such  reparation 
or  such  an  evidence  of  good  faith  as  should 
entitle  the  wrongdoer  to  a  reduction  of  tbe 
damages.  If  a  prompt  retraction  of  tb« 
charge  Is  published,  thus  in  some  degree  re- 
pairing or  attempting  to  repair  the  wron^. 
the  law  allows  this  to  be  taken  Into  consid- 
eration by  the  Jury  as  a  ground  for  reducing 
the  damages;  and  even  then,  tt  has  been 
held,  tbe  retraction  must  be  made  or  offered 
before  the  person  libeled  has  sought  redress 
in  the  courts.  Association  v.  Tryon,  42  Mich. 
549,  4  N.  W.  267.  Where  the  publishers  of 
a  great  newspaper  have  sent  out  to  the  world 
the  statement  that  a  man  has  defrauded  bis 
creditors,  and  has  run  off  to  escape  them  and 
the  police,  who  are  in  pursuit  of  him,  and.  It 
turns  out  that  the  statement  is  false  and 
witiiout  foundation,  and  they  do  not  retract 
it,  but  wait  until  after  tbe  injured  party  bas 
brought  suit  against  them,  and  then  offer 
him  merely  the  privilege  of  denying  it  him- 
self In  tbelr  newspaper,  this  is  certainly  very 
feeble  reparation  of  the  wrong. 

6.  The  evidence  warranted  the  verdict,  and 
tbe  court  did  not  err  in  its  rulings  upon  tbe 
admission  or  exclusion  of  evidence,  in  cbar- 
glng  the  Jury  or  in  refusing  to  charge  as 
requested,  nor  in  overruling  the  motion  for 
a  new  trial.    Judgment  affirmed. 


COLLINS  V.  WILLIAMSON. 
(Supreme  Court  of  Georgia.    July  23,  1884.) 

COSSTBUCTIVB  TrCST— BnPOROSKBXT. 

One  who,  at  the  Instance  of  a  vendee  of 
land  who  was  in  possession  under  a  bond  for  ti- 
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tlea  with  none  of  the  purchase  money  paid,  bid 
off  the  itTnd  at  a  sheriff's  sale,  under  a  parol 
agreement  with  the  vendee,  the  defendant  in 
execution,  that  he  would  buy  in  the  land,  ad- 
vance the  money,  and  take  the  aheriffs  convey- 
ance to  himself  for  the  benefit  of  such  vendee, 
and  who,  while  bidding  was  in  progress,  dis- 
couraged bidding  by  another  by  stating  that 
he  was  bidding  in  behalf  of  tie  vendee,  holds  as 
trustee  for  the  latter  snch  title  as  he  derived 
from  the  sheriff,  and  on  being  pai(^  or  tendered 
in  due  time  the  amount  of  his  bid,  and  all  other 
moneys  advanced  by  him  in  consequence  of  his 
purchase,  with  interest  thereon,  may  be  com- 
pelled by  decree  to  convey  the  premises  to  mid 
vendee  by  release  or  quitclaim  deed. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Emanuel  coun- 
ty;   li.  D.  I>.  Twiggs,  pro  hac  Judge. 

Action  b7  1.  0.  ColUns  against  Solomon 
WllUamson.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Reversed. 

Xlie  following  is  the  of&cial  report: 

ColUns  by  his  petition  alleged:  Be  bought 
from  one  Ilendersou,  trustee,  a  tract  of  land 
for  |1600,  giving  his  three  promissory  notes, 
«ach  for  $200,  tberefcr,  taking  bond  for  ti- 
tles. Henderson  traded  one  of  the  notes  to 
Thomas  Camp^  and  another  to  KUa  Salter. 
Camp  obtained  Judgment,  and,  a  fl.  fa.  Issu- 
ing thereon,  the  land  was  sold  thereunder 
at  sheriff's  sale  to  Solomon  Williamson  for 
$100.  When  the  bidding  was  going  on  at 
this  sale,  and  before  it  began,  there  was  an 
arrangement  by  which  Williamson  was  to 
buy  the  land  and  take  the  sheriff's  deed,  and 
bold  possession  of  the  deed  as  security  for 
the  amount  paid  by  him,  but  petitioner  was 
to  have  the  deed  when  he  paid  Williamson 
the  money  paid  out  with  Interest;  the  agree- 
ment being  that  Williamson  was  to  act  as 
petitioner's  friend,  and  not  in  his  own  be- 
half. As  soon  a^  Williamson  obtained  the 
deed  be  claimed  the  land  as  his  own,  and 
refused  to  accept  the  money  with  the  legal 
Interest  thereon,  as  he  agreed  to  do,  which 
has  been  tendered  to  him  by  petitioner;  pe- 
titioner g<ring  ahead,  and  paying  up  the  bal- 
ance due  on  the  execution,  and  taking  it  up. 
Afterwards  Mrs.  Salter  obtained  judgment, 
and  had  the  land  levied  on,  Williamson  Qled 
a  claim,  and  the  land  was  found  subject, 
and  for  the  first  time  a  deed  tmder  the  bond 
for  titles  was  filed  in  the  clerk's  office,  and 
petitioner,  thinking  to  allow  the  land  to  bo 
sold  again  so  be  could  obtain  the  same  by 
purchase  after  the  fraud  of  Williamson  in 
his  first  agreement,  rested  easy;  but,  in- 
stead of  the  land  selling,  Williamson  had 
the  deed  taken  from  the  clerk's  office,  it  be- 
ing nerer  returned  to  the  clerk,  and  com- 
promised the  Salter  fi.  t&.,  at  wliat  amount 
petitioner  does  not  know.  The  other  note 
for  $200,  and  the  balance  on  the  Camp  U. 
fa.,  were  paid  by  petitioner  on  the  parol 
agreement  made  by  him  with  Williamson, 
lie  has  at  various  times  offered,  and  still 
offers,  to  pay  Williamson  every  dollar,  with 
legal  Interest  thereon,  all  of  which  William- 
son refuses,  but  claims  the  land  as  his  own. 
Under  the  parol  agreement  between  peti- 


tioner and  Williamson,  the  former  was  to 
remain  In  possession,  pay  off  and  discharge 
the  remaining  purchase-money  notes  against 
the  land,  and  in  pursuance  of  this  agree- 
ment has  remained  in  possession-  and  lias 
placed  on  the  land  valuable  improvements, 
and  has  carried  out  in  good  faith  the  agree- 
ment to  pay  the  balance  of  purchase  money. 
Petitioner  prayed  tliat  the  sheriff's  deed  to 
WUUamson  be  canceled;  that  the  amount 
of  money  expended  by  Williamson,  with  the 
legal  interest  thereon,  be  paid  by  petitioner 
to  Williamson,  and  thereupon  the  sheriff's 
deed  l>e  declared  r<dd;  that  peaceable  pos- 
session be  decreed;  and  for  general  relief. 
The  answer  of  Williamson  need  not  be  set 
out  The  case  was  tried,  and,  after  the  In- 
ti'oduction  of  the  evidence  for  petitioner, 
defendant  moved  for  a  nonsuit,  upon  the 
ground  that,  as  the  agreement  was  in  parol 
concerning  the  sale  of  land,  it  came  within 
the  statute  of  frauds.  The  court  granted  the 
motion,  and  petitioner  excepted.  Collins 
testified:  "1  bought  the  land  from  Hender- 
son, paying  him  part  of  the  purchase  mon- 
ey, and  giving  my  three  notes  for  the  bal- 
ance. It  was  worth  at  least  $1,200  when  I 
purchased  It.  I  put  my  son  In  possession 
under  an  agreement  to -sell  him  100  acres, 
and  that  when  I  paid  him  the  balance  of 
the  purchase  money  I  would  cause  Hender- 
son to  make  him  a  deed  to  it  The  hundred 
acres  was  never  run  off  or  divided  from  the 
balance  of  the  tract,  nor  was  any  price 
agreed  upon  between  us  for  the  hundred 
acres.  I  allowed  him  to  remain  on  the  land 
until  about  a  year  ago,  when  he  moved  off. 
Henderson  sold  one  of  my  notes  to  Camp, 
who  sued  it  to  judgment  and  execution 
thereon  for  $200  was  levied  upon  the  land. 
No  deed  to  me  was  filed  in  the  clerk's  office 
before  the  sheriff's  sale,  which  was  made 
October  7,  1SS4.  I  had  to  get  some  friend 
to  buy  the  land  in  for  me  or  to  pay  off  the 
execution.  Williamson,  my  neighbor,  con- 
sented to  bid  off  the  land,  take  the  deed, 
and  give  me  a  deed  when  I  paid  him  his 
money  back;  it  being  part  of  the  agree- 
ment that  I  should  pay  off  the  balance  of 
the  purchase  money  due  on  the  land  when 
the  notes  matured.  He  and  I  attended  the 
sale  together,  and  he  bid  off  the  land  for 
me  as  agreed  upon,  for  $160,  and  the  sheriff 
made  him  a  deed  to  It  When  the  seccmd 
purchase-money  note  fell  due,  Salter,  to 
whom  Henderson  had  transferred  it  sued  It 
to  judgment  Henderson  filed  the  deed  to 
me  in  the  clerk's  office.  Williamson  paid 
the  money  on  the  fi.  fa.,  for  how  much  I 
was  never  able  to  find  out,  and  took  up  the 
papers.  Williamson  did  not  demand  posses- 
sion of  the  land,  and  I  have  had  possession 
ever  since  through  my  son,  as  above  stated. 
After  said  sale  my  son  put  two  houses  on 
the  land  of  the  value  of  $150,  and  cleared 
several  acres,  and  fenced  some,  which  was 
worth  $50.  Before  the  sheriff's  sale,  also, 
my  son  put  valuable  improvements  on  the 
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land.  Both  before  and  after  said  sale  I  cat 
timber  on  the  land,  and  neither  my  son  nor 
myself  have  ever  been  disturbed  In  my  pos- 
session. At  one  time  I  tendered  Williamson 
$100,  and  at  another  $800,  to  get  his  money 
out  of.  When  I  ofTered  him  the  money,  and 
demanded  a  deed,  he  said  he  would  study 
about  the  matter,  but  did  not  claim  either 
time  that  the  land  was  his.  I  paid  off  the 
balance  of  the  purchase  money  as  agreed." 
There  was  other  evidence  for  petitioner  to 
the  effect:  While  the  bidding  was  going  on 
at  the  sheriff's  sale  one  Coleman  made  a 
bid,  and  Williamson  asked  him  not  to  bid 
against  him  (Williamson),  as  he  was  bidding 
the  land  off  for  Collins.  Coleman  did  not 
bid  any  more.  One  Bazemore  intended  go- 
ing to  the  sale  and  bidding,  but  saw  Wil- 
liamson, who  told  him  that  he  (Williamson) 
was  going  to  bid  off  the  land  for  Collins,  so 
Bazemore  did  not  attend  the  sale.  When 
the  sheriff  served  Williamson  with  a  copy  of 
the  pietitlon  In  this  case  Williamson  told 
him  that  It  was  true  that  he  (Williamson) 
bought  in  the  land  for  Collins,  but  that  Col- 
lins had  never  paid  him  for  it. 

HInes,  Shubrick  &  Felder  and  F.  H.  Saf- 
fold,  for  plaintiff.  In  error.  Williams  & 
Smith,  for  defendant  in  error. 

PER  CURIAM.    Judgment  reversed. 


MAY  MANTEL  CO.  v.  UNITED  STATES 

BLOWPIPE  CO. 
(Snpremc  Court  of  Georgia.    June  30,  1894.) 

AURXDMEST  OP  DeCLAKATIOX  —  PaROL  EVIDENOB 

— C<)8T  OF  WOKK — CONTHACT  FOB  PiPINO — ISAD- 

EQDACr  FOK  FUKPOSB  DESIRED — EFFECT. 

1.  As  to  amending  the  declaration,  this 
case  is  ruled  by  the  case  of  Tumlin  v.  Furnace 
Co.  (March  term,  1894)  20  S.  E.  44,  and  cases 
cited. 

2.  The  written  contract  between  the  parties 
stipulating  that  the  work  done  should  be  paid 
for  at  so  much  per  pound  for  the  material  used 
and  so  mnoh  per  hour  for  the  labor,  evidence 
that  the  plaintiff,  by  its  agent  who  made  the  con- 
tract in  its  behalf,  represented  that  all  the  cost 
would  not  exceed  a  specified  sum,  was  inadmis- 
siblc,  the  necessary  effect  of  it  bein;;  to  qualify 
or  vary  the  terms  of  the  writing  in  their  appli- 
cation to  the  undisputed  facta. 

3.  The  evidence  in  the  record  shows  that 
the  plaintiff  complied  with  the  contract  on  its 
part,  and  that  the  reason  why  the  defendant 
did  not  continue  to  obtain  results  such  as  were 
obtained  at  first  was  that  the  fan  failed,  and, 
this  failure  having  occurred  after  performance 
by  the  plaintiff  was  comjilete,  and  the  contract 
not  imposing  on  the  plaintiff  any  duty  or  re- 
sponsibility touching  the  continuous  efficiency 
of  the  fan.  the  facts  in  this  reenrd  present  no 
defense  whatever  to  the  action,  cither  as  to  the 
wliole  or  any  part  of  the  demand. 

4.  There  was  no  error  in  refusing  to  grant 
a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  T.  P. 
Westmoreland,  Judge. 

Action  by  the  United  States  Blowpipe  Com- 
pany  against   the   May   Mantel   Company. 


Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

R.  J.  Jordan,  for  plaintiff  In  error.  Hall 
&  Hammond  and  L.  P.  Skeen,  for  defendant 
In  error. 

SIMMONS,  J,  1.  The  United  States  Blow- 
pipe Company  brought  Its  action  against  the 
May  Mantel  Company  on  an  open  account  in 
the  statutory  form,  attaching  a  bill  cf  particu- 
lars thereto.  Subsequently  the  plaintiff  of- 
fered to  amend  the  declaration  by  setting 
out  a  written  contract  between  It  and  the 
defendant,  showing  that  the  article  sued  for  In 
the  bin  of  particulars  had  been  agreed  on  Id 
the  written  contract  Tb  e  defendant  objected 
to  the  amendment  on  the  ground  that  it  In- 
troduced a  new  cause  of  action,  the  suit 
having  been  brought  on  an  opoi  account, 
and  no  reference  being  made  to  a  written 
contract.  The  court  allowed  the  amendment, 
and  error  Is  assigned  thereon.  This  point  Is 
ruled  by  the  dedsioa  in  the  case  of  Tumlin 
V.  Furnace  Co.  (March  term,  1894)  20  S.  E. 
44.  XJn6ec  that  decision,  there  was  no  error 
In  allowing  the  amendment 

2.  The  written  contract  above  referred  to 
stipulated  that  the  plaintiff  was  to  receive 
18  cents  per  pound  for  the  piping,  40  cents 
per  hour  for  the  mechanics  furnished,  and 
one-fourth  their  railroad  fare  both  ways  be- 
tween Cincinnati  and  Atlanta.  On  the  trial 
the  def ffladant  offered  to  prove  that  the  plaln- 
tifTs  agent  who  made  the  contract  repre- 
sented that  the  entire  cost  of  the  work  would 
not  exceed  a  specified  sum.  This  was  ob- 
jected to  by  counsel  for  the  plaintiff,  and  the 
court  ruled  that  such  evidence  was  Inad- 
missible, as  varying  the*  writtMi  contract 
There  was  no  error  in  so  holding.  The  nec- 
essary effect  of  such  evidence  would  be  to 
qualify  or  vary  the  terms  of  the  writing  In 
their  application  to  the  undisputed  fifcts. 

3.  Under  the  contract,  the  plaintiff  was  to 
furnish  and  put  in  place  piping  for  the  pur- 
pose of  carrying  off  shavings  and  dust  from 
certain  machinery  of  the  defendant,  and  was 
also  to  put  in  place  an  exhaust  fan,  fur- 
nished by  the  defendant,  which  was  to  be 
connected  with  the  piping  so  as  to  supply 
air  to  drive  the  shavings,  etc.,  through  the 
pipes.  The  defendant  pleaded  that  the  work 
had  failed  to  coQie  up  to  the  contract,  and 
evidence  was  Introduced  to  show  that  sever- 
al days  after  the  piping  and  fan  bad  been 
put  in  place,  and  while  being  used  for  the 
purpose  Intended,  the  pipes  began  to  choke 
up  with  shavings,  and,  when  relieved,  would 
soon  become  choked  up  again,  so  that  they 
could  not  be  used  for  that  purpose.  This, 
however,  it  appeared,  was  due  to  the  failure 
of  the  fan  furnished  by  the  defendant  to 
supply  enough  air  to  drive  the  shavings 
through  the  pipes,  and  not  to  any  defect  of 
the  pipes  themselves;  and  it  appears  that 
when  the  work  was  completed  by  the  plain- 
tiff and  accepted  by  the  defendant,  and  for 
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several  days  after,  the  fan  operated  aatis- 
factorUy.  It  does  not  appear  that  the  fail- 
ure of  the  fan  to  continue  working  as  it  did 
as  first  was  due  to  any  fault  of  the  plaintiff, 
and  the  plaintiff  did  not  warrant  that  it 
would  continue  to  work  satisfiB.ctorlly.  The 
failure  to  do  so  having  occurred  after  the 
plaintiff  had  performed  its  contract,  and  the 
contract  not  Imposing  on  the  plaintiff  any 
duty  or  responsibility  touching  the  continu- 
ous efficiency  of  the  fan,  the  facts  In  this 
regard  present  no  defense  whatever  to  the 
action,  either  as  to  the  whole  or  any  part 
of  the  demand.  The  evidence  warranted  the 
verdict,  and  there  was  no  error  in  refusing 
to  grant  a  new  trial.    Judgment  affirmed. 


RAGAN  T.  CHICAGO  PACKING  &  PRO- 
VISION CO. 
(Supreme  Court  of  Georgia.    April  23,  18&4.) 
Rbcovbbt  of  Peusosal  Pkopertt— Bail— ISABiiy 

ITT  TO  PkoSUCK  PbOPERTT. 

Under  the  act  of  1879  (Code,  g  3420a), 
touching  the  liberty  of  the  citizen  in  proceed- 
ings requiring  bail  in  actions  for  the  recovery 
of  personal  property,  while  no  discharge  is  war- 
ranted nnless  the  reasons  shown  for  the  nonpro- 
duction  of  the  property  are  satisfactory,  it  is  not 
reqnisite  that  an  existing  physical  impossibility 
to_  produce  the  property  should  be  the  result  of 
misadventure  or  of  blameless  conduct  on  the 
part  of  the  defendant,  but,  if  it  existed  at  all 
when  the  process  was  sued  out,  and  continues 
to  exist  without  any  fault  or  misconduct  com- 
mitted by  the  defendant  since  that  time,  it 
should  be  deemed  satisfactory.  Inasmuch  as 
by  section  3418  of  the  Code  a  plaintiff,  in  order 
to  require  bail,  must  make  affidavit  "ttiat  the 
property  is  in  the  possession,  custody,  or  control 
of  the  defendant,  anything  which  shows  with 
full  certainty  that  this  affidavit  was  not  true 
in  fact  should  be  deemed  a  satisfactory  reason 
for  not  producing  the  property,  unless  it  afBrm- 
atively  appears  that  smce  the  plaintiff's  affida- 
vit was  made  the  defendant  has  acquired  the 
power  to  prodace  it. 
(SyUabus  by  the  Court) 

Error  from  superior  court,  Dougherty  coun- 
ty; B.  B.  Bower,  Judge. 

Action  by  the  Chicago  Packing  &  Provi- 
sion Company  against  N.  L.  Ragan  in  ball 
and  trover.  From  an  order  refusing  to  dis- 
charge defendant,  who  had  been  an-ested, 
be  brings  error.    Reversed. 

Jesse  W.  Walters  and  Harrison  &  Peeples, 
for  plaintiff  In  error.  D.  H.  Pope,  for  de- 
fendant in  error. 

SIMMONS,  J.  The  Chicago  Packing  & 
Provision  Company  sued  out  process  of  bail 
and  trover  against  Ragan  for  certain  car 
loads  of  meat  which  it  liad  shipped  to  him. 
It  appears  that  Ragan  was  not  to  have  pos- 
session of  the  meat  until  a  draft  drawn  by 
the  plaintiff  on  the  defendant,  payable  to 
the  order  of  Hobbs  &  Tucker,  had  been  paid. 
By  an  arrangement  with  Hobbs  &  Tucker, 
Ragan  got  the  meat  without  paying  the 
draft  Ragan  was  a  merchant,  and  In  the 
"wurse  of  his  business  disposed  of  some  of 


the  meat,  and  was  disposing  of  the  rest  of 
it  when  a  petition  in  equity  was  filed  against 
blm,  and  a  receiver  was  appointed  to  take 
charge  of  all  of  his  assets,  including  tbi  meat 
on  hand.  After  this  the  bail  process  was 
issued,  and  Ragan  arrested.  He  petitioned 
the  Judge  of  the  superior  court  to  discharge 
him,  under  the  provisions  of  section  3420a 
of  the  Code.  That  section  declares,  in  sub- 
stance, that  when  a  person  arrested  under 
this  process  shall,  by  reason  of  his  inability 
to  give  security,  be  held  In  Imprisonment,  it 
shall  be  lawful  for  him  to  make  his  petition 
In  writing,  on  oath,  to  the  Judge  of  the  cir- 
cuit in  which  suit  is  pending,  in  which  he 
shall  state  that  he  Is  neither  able  to  give 
the  security  required  by  law  nor  produce  the 
property,  and  that  he  can  furnish  satisfac- 
tory reasons  for  its  nonproduction,  and  trav- 
erse the  reasons  stated  in  the  defendant's 
affidavit  for  bail.  It  requires  a  copy  of  this 
petition  to  be  served  upon  the  plaintiff,  and 
makes  it  the  duty  of  the  Judge,  aner  five 
days'  notice,  to  proceed  In  a  summary  way 
to  hear  evidence  upon  the  facts  contained  in 
the  petition;  and,  if  he  finds  that  the  peti- 
tioner can  neither  give  security  nor  produce 
the  property,  and  that  the  reasons  for  Its 
nonproduction  are  satisfactory,  he  shall  dis- 
charge the  petitioner  upon  his  own  recog- 
nizance, conditioned  for  his  appearance  to 
answer  the  suit  but  otherwise  he  shall  re- 
commit him  to  custody.  The  hearing  was 
had  as  provided  for  by  this  section.  At  the 
hearing  the  petitioner  stated  all  the  facts, 
and  showed  conclusively  that  he  could  not 
produce  the  meat,  because  part  of  it  had  been 
sold  and  delivered  to  his  customers,  and  the 
other  part  had  been  taken  charge  of  by  the 
receiver;  that  he  was  utterly  without  means  ° 
to  pay  for  the  meat  and  that  he  depended 
on  bis  friends  to  obtain  the  necessaries  of 
life.  The  court  held.  In  substance,  that,  as 
Ragan  had  wrongfully  obtained  possession 
of  the  meat,  he  must  pay  for  It,  or  give  se- 
curity for  the  price  of  it,  or  be  recommitted 
to  Jail.  It  was  admitted  by  counsel  for  the 
defendant  in  error,  in  his  argument  In  this 
case,  that  Ragan  wtlh  in  bad  financial  con- 
dition, and  could  not  return  the  property; 
but  he  insisted  that  Ragan's  Inability  to  do 
this  or  gIve,bond  and  security  is  not  a  suffi- 
cient ground  for  his  discharge;  that  it  does 
not  matter  bow  poor  and  Impecunious  a  man 
Is,  if  he  got  possession  of  the  property 
wrongfully,  and  made  away  with  it,  be  must 
pay  for  it,  or  give  security  for  it,  or  else 
remain  in  Jail.  We  do  not  think  this  is  the 
meaning  of  the  section  referred  to.  In  our 
opinion.  It  means  exactly  the  reverse.  It 
means  that,  even  if  a  man  does  obtain  pos- 
session of  personal  property  illegally  and 
wrongfully,  and  disposes  of  it,  he  may,  upon 
being  required  In  a  proceeding  of  this  kind 
to  produce  the  property  or  give  security 
therefor,  be  discharged  if  be  gives  the  Judge 
satisfactory  reasons  for  bis  Inability  to  do 
so;  and  it  Is  not  necessary  for  him  to  show 
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that  the  property  was  lost  by  misadventure, 
or  by  blameteas  conduct  on  his  part.  If  he 
is  unable,  at  the  time  process  is  sued  out, 
to  comply  with  the  requirements  of  the  law 
in  regard  to  producing  the  property  or  giving 
security,  and  his  inability  to  do  so  continues 
without  any  fault  or  misconduct  on  his  part 
since  that  time,  this  must  be  deemed  a  sat- 
isfactory reason.  Section  3418  of  the  Code 
requires  the  plaintlfC,  before  he  can  have  ball 
process  issued,  to  make  affidavit  that  the 
property  is  in  the  possession,  custody,  or  con- 
trol of  the  defendant.  Anything  which 
shows  with  full  certainty  that  this  affidavit 
is  not  true  in  fact  should  be  deemed  a  sat- 
isfactory reason  for  not  producing  the  prop- 
erty, unless  it  affirmatively  appears  that 
since  the  affidavit  was  made  the  defendant 
has  acquired  the  power  to  produce  it.  The 
affidavit  made  in  this  case  to  procure  the 
bail  process  stated  that  the  property  was 
then  In  the  possession,  custody,  or  control  of 
Ragan.  We  think  the  facts  disclosed  by  the 
record  show  conclusively  that  the  affidavit 
was  unfounded.  Some  part  of  the  meat  had 
been  sold  and  consumed;  the  other  part  was 
in  the  hands  of  the  court,  and  not  In  the  pos- 
session, custody,  or  control  of  Ragan.  This 
should  have  been  a  satisfactory  reason  to 
the  court  for  discharging  him.  To  give  the 
statute  the  construction  contended  for  by 
counsel  for  the  defendant  in  error  might 
amount  to  perpetual  imprisonment  of  an  in- 
solvent and  impecunious  man.  There  would 
be  no  way,  in  some  cases,  of  his  obtaining 
his  discharge,  without  payment  of  the  money, 
or  giving  security  for  the  property.  The  ob- 
ject of  the  statute  allowing  the  remedy  of 
bail  trover  is  to  secure  the  property,  or  pay- 
ment of  the  price  therefor,  and  not  to  punish 
the  debtor  for  illegal  acts  in  obtaining  the 
property.  For  that  the  law  provides  another 
remedy.    Judgment  reversed. 


MOORE  et  al.  v.  PBAOOOK. 
(Supreme  Court  of  Georgia.    April  23,   18&1.) 

HOHKSTEAD— RtOHTS  OP  MiN'ORS  IN  PROFITS. 

All  rents  and  profits  arising  out  of  home- 
stead lands,  except  those  consumed  while  the 
homestead  estate  is  on  foot,  belong  to  the  owner 
of  the  realty  out  of  which  the  hrfmestead  was 
carved.  After  minor  beneficiaries  have  arrived 
at  majority,  they  cannot  maintain  an  action 
against  one  who  wrongfully  excluded  them  from 
the  possession  during  their  minority,  and  took 
the  rents  and  profits  for  his  own  use.  Their 
right  as  beneficiaries  having  became  extinct  by 
lapse  of  time,  they  have  no  claim  as  benefici- 
aries, and  consequently  no  title,  legal  or  eq- 
uitable, on  which  they  can  recover. 
(Syllabus  by  the  Court.) 

Error  from  superlw  court,  Dodge  county; 
C  C.  Smith,  Judge. 

Action  by  Mary  A.  Moore  and  others 
against  L.  M.  Peacock,  administrator  of  one 
Rozar.  Petition  was  dismissed  on  demurrer, 
and  plaintiffs  bring  error.    Affirmed. 

The  following  is  the  official  report: 


The  petition  shows  that  on  July  21,  1875. 
lot  of  land  123,  In  the  Nineteenth  district  of 
Dodge  county,  was  set  apart  as  a  homestead 
to  Elizabeth  Jane  Moore,  now  deceased,  who 
was  then  living  In  a  state  of  separation  from 
her  husband,  and  plaintiffs  being  then  mi- 
nors. They  liave  reached  their  majority  with- 
in the  last  four  years.  Th^  were  the  bene- 
ficiaries of  the  homestead,  and  were  entitled 
to  the  enjoyment  of  the  same,  and  the  profits, 
possession,  use,  and  occupation  thereof,  but 
were  wrongfully  deprived  of  the  enjoyment 
of  the  same,  the  profits  thereof,  and  the  pos- 
session, use,  and  occupation  of  said  lot  by 
Rozar  during  his  lifetime,  and  during  the 
14  years  from  1876  to  1889  he  received  the 
profits  of  the  land  for  said  time,  of  the  value 
of  $100  per  year,  which  his  administrator, 
the  defendant,  refuses  to  pay. 

Delacy  &  Bishop,  for  plaintiffs  in  error.  B. 
A.  Smith,  for  defendant  in  error. 

PER  CURIAM.    Judgment  afHrmed. 


HENDERSON,  County  Treasurer,  v.  PARRY. 
(Supreme  Court  of  Georgia.     Jnne  11,  1S94.) 

OrriCtAL  StEXOORAPHEHS— COMPENSATIOX. 

The  phrase,  "taking  down  the  testi- 
mony," as  used  in  section  4696b  of  the  Code, 
and  in  the  act  of  October  12,  1885,  providing 
for  the  compensation  of  official  stenographic 
reporters,  embraces  the  whole  process  of  re- 
producing the  testimony  of  the  witness  in  or- 
dinary and  intelligible  writing,  when  necessary 
to  comply  with  the  law,  including  both  the  sten- 
ographic notes  taken  by  the  reporter  and  the 
translation  of  these  notes  and  writing  out  the 
same  in  ordinary  language.  Where  there  is  no 
conviction  so  as  to  make  it  legally  necessary  to 
record  the  evidence,  the  process  of  taking  down 
is  complete  without  writing  out  the  stenographic 
notes,  and  hence,  in  such  cases,  the  compoi^aa- 
tion  of  the  reporter  should  be  limited  to  the  time 
occupied  in  making  his  notes. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Newton  county; 
R.  H.  Clark,  Judge. 

Mandamus  by  H.  L.  Parry  against  John  T. 
Henderson,  county  treasurer.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

The  following  is  the  official  report: 

Mandamus  was  made  absolute  against  the 
county  treasurer,  requiring  him  to  pay  to 
the  official  stenographer  of  the  circuit  the 
sum  of  $45,  as  required  by  a  previous  order 
of  the  judge  of  the  circuit,  and  the  treasurer 
excepted.  The  order  which  had  been  refus- 
ed payment  was  preceded  and  accompanied 
by  the  affidavit  of  the  stenographer  to  the 
correctness  of  the  account;  and  by  the  certifi- 
cate of  the  Judge  that  the  stenographer  was 
employed  five  days  in  talcing  down  the  tes- 
timony in  the  criminal  case  therein  describ- 
ed; that  at  the  same  term  when  the  con- 
viction took  place  the  Judge  had  granted  the 
stenographer  an  order  on  the  county  treas- 
urer for  $30  to  cover  his  services  for  two 
days,  and  that  be  was  entitled  to  a  balance 
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«f  $45  for  three  days'  aerrices,  wlilcb  sum 
tbe  treasorer  was  ordered  to  pay  ont  of  the 
coQnty  funds  upon  presentation  of  the  order. 
The  facts  alleged  by  the  treasurer  in  an- 
swer to  the  mandamus  nisi  were  admitted  to 
be  true.  Tbese  are  that  the  stenographer 
was  engaged  two  days  in  taking  down  the 
testimony  In  stenographic  notes,  and  three 
<lay8  in  transcribing  the  same;  tliat  the  or- 
der for  $30,  covering  two  days'  seryices,  bad 
been  paid;  and  that  the  treasurer  bad  re- 
fused to  pay  the  order  for  the  balance  of 
^,  becnuse,  as  be  contends,  tbe  compensa- 
tion of  $15  per  day  Is  limited  to  the  days  ac- 
tually engaged  In  taking  down  the  testimony 
In  stenographic  notes  in  the  courthouse,  and 
does  not  Include  the  time  taken  in  transcrib- 
ing them. 

E.  P.  Edwards,  for  plaintiff  In  error. 
Glenn  &  Maddox,  John  S.  Candler,  and  Mar- 
shall J.  Clarke,  for  defendant  in  error. 

SIMMONS,  J.  The  headnote  in  this  case, 
read  in  connection  with  tbe  ofllcial  report, 
win  be  saffidentiy  understood  without  fur- 
ther elaboration.  The  construction  glren  to 
the  statute,  as  announced  in  the  headnote, 
we  are  satisfied  Is  correct,  and  is  the  one 
whldi  has  generally  been  placed  upon  It  by 
the  circuit  Judges  of  the  state.  Judgment 
afflrmeO. 


RAGLiLND.  Connty  Treasurer,  t.  PALMER. 

(Snpreme  Cosrt  of  Oeorgia.  Jane  11,  1891.) 
Stbsogkapheb's  Fees. 
As  mled  in  Henderson  t.  Parry  (this  day 
deddedj  21  S.  £.  144,  a  jodge  of  the  superior 
court  may  allow  the  official  stenographic  re- 
porter compeosation  at  the  rate  of  $lli  per 
<Uy  for  services  actually  rendered  in  writ- 
ing oat  tbe  atenograptiic  notes  taken  down  in 
the  trial  of  felonies  resulting  in  convictions; 
but  the  jndge  has  no  anthority  to  allow  compen- 
sation for  snch  services  before  they  are  render- 
ed, nor  to  allow  oomipenaatioo  for  writing  out 
the  stenographic  notes  in  case  of  a  mistrial. 

(Syllabus  by  the  Court) 

Error  trom  soperlsr  court,  Talbot  county; 
W.  a  Butt,  Judge. 

Mandamus  by  George  C.  Palmer  against 
W.  K.  Ragland,  county  treasurer,  to  compel 
the  .payment  of  a  steBOgrapher's  bill.  From 
a  judgment  ft>r  plaintiff,  defendant  appeals. 
Beveraod. 

Tbe  foUcwlng  is  the  ofBciaJ  r^>ort: 

Attadied  to  the  pialntifTs  peUtJon  was  a 
bill  made  oat  in  bis  favor  agabist  the  county 
for  "six  days'  serrices,  time  necessary  to 
transcribe  testimony  in  felony  convictions, 
and  case  of  State  t.  Qreen  Neal,  Jr.,  rape, 
mistrial,  which  is  ordered  written  out  by  the 
court,  «t  l^al  rate,  $16  per  day."  Upon  this 
bill  was  the  following  order,  signed  by  the 
Jndge:  "It  appearing  to  tbe  court  that  the 
foregoing  bUl  la  cocrect,  it  is  ordered  and  ad- 
judged that  the  treasurer  of  Talbot  county 
pay  to  the  said  George  0.  Palmer  the  sum  of 
ninety  doUars  out  of  any  funds  that  he  may 
v.21&K.no.3— 10 


have  on  hand  to  defray  court  expenses." 
Tbe  defense*  was  that  the  treasure  was  ad- 
vised that  the  order  was  not  such  as  is  al- 
lowed by  the  statute  prescribing  tbe  pay- 
ment of  ofBclal  stenographers,  but  that  said 
bill  shows  upon  Its  face  that  the  work  for 
which  pay  is  claimed  was  not  for  taking 
down  tbe  testimony  as  tbe  law  proVldes,  but 
was  for  time  required  in  transcribing  the  re- 
porter's notes  from  shorthand  to  ordinary 
writing,  be  having  been  paid  for  taking  down 
said  testimony  on  tlie  trial  of  tbe  case  at  $15 
per  day.  Plaintiff  testified:  "I  was  engaged 
at  the  September  term,  1893,  of  the  superior 
court  as  official  court  reporter,  and  as  such 
reported  the  evidence  in  felony  cases,  con- 
suming Ave  days  In  taking  down  in  short- 
hand notes  said  cases.  The  court  granted 
me  an  order  on  the  county  treasurer  for  five 
days'  taking  down  testimony,  and  six  days' 
time  necessary  to  transcribe  felony  convic- 
tions. When  I  presented  my  order  to  the 
treasurer,  he  advised  me  that  he  could  not 
pay  tbe  full  amount  of  It.  He  paid  me  $75 
(five  days'  taking  down  at  $15  per  day),  stat- 
ing that  he  was  willing  to  pay  me  for  writ- 
ing out  testimony  In  felony  convictions,  but 
was  refusing  to  do  so  under  Instructions  of 
the  county  commissioners.  I  wrote  out  a 
portion  of  tbe  convictions  at  said  term  after 
court  adjourned,  and  wanted  to  know  wheth- 
er I  would  receive  pay  for  the  balance  before 
I  did  so.  The  case  I  wrote  out  was  State  v. 
Green  Neal,  Jr.,  charged  with  rape,  and  a 
mistrial,  which  was  ordered  written  out  by 
the  court  at  tbe  request  of  counseL  The 
original  orda-  is  attached  to  the  petition  for 
mandamus." 

J.  J.  BuU.  Henry  Persons,  J.  L.  Willis,  J. 
H.  Martin,  and  8.  B.  Hatcher,  for  plaintiff  in 
error.  Worrill  A  McMlchael  and  LltUe  ft 
Wlmbisb,  for  defendant  in  error. 

PER  CURIAM.     Judgment  reversed. 


BRUNSWICK  &  W.  R.  CO.  v.  MAYOR, 

ETC.,  OP  CITY  OP  WAYCROSS. 
(Supreme  Court  of  Georgia.     June  11,  1894.) 

Layiko  Ovt  Streets— Taking  Pbivjltb  Pbop- 
ekty— oompbksatiox. 
The  power  granted  in  the  cliarter  of  the 
city  of  Waycross  to  the  municipality  to  lay  out 
and  open  streets,  there  being  no  grant  of  power 
to  take  or  damage  private  property  for  the  pur- 
pose, or  to  make  compensation  therefor,  or  to 
provide  by  ordinance  for  assessing  or  otherwise 
ascertaining  the  amount  of  compensation,  does 
not  enable  the  munidpality  to  lay  out  and  open 
a  street  over  the  land  and  over  the  tracks  of  a 
chartered  railway  company,  without  the  con- 
sent of  the  company ;  and  the  fact  that  the  city 
has  passed  an  ordinance  providing  method  and 
machinery  for  assessing  compensation  is  no  sub- 
stitute for  the  necessary  statutory  authority  on 
that  subject.  The  judge  erred  In  not  granting 
the  injunction  prayed  for. 

(Syllabns  by  the  Court) 

Error  from  superior  court.  Ware  county; 
J.  L.  Sweat,  Judge. 
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BUI  by  the  Brunswick  &  Western  Railroad 
Company  against  tbe  mayor  and  others  of 
the  city  of  Waycross.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Reversed. 

S.  W.  Hitch  and  Goodyear  &  Kay,  for 
plaintiff  In  errw.  J.  L.  Crawley,  John  C. 
McDonald,  and  L.  A.  Wilson,  for  defendant 
In  error. 

SIMMONS,  J.  Under  the  facts  of  this  case, 
we  think  the  Judge  erred  in  not  granting  the 
Injunction  prayed  for.  While  It  Is  true  the 
legislature,  in  the  charter  of  the  city  of  Way- 
cross,  granted  power  to  the  municipality  to 
lay  out  and  open  streets  (Acts  1889,  p.  807), 
It  did  not  grant  power  to  take  or  damage  pri- 
vate property  for  the  purpose,  or  to  provide 
by  ordinance  for  assessing  or  otherwise  as- 
certaining the  amount  of  compensation.  Our 
constitution  delares  that  "private  property 
shall  not  be  taken  or  damaged  for  public  pur- 
poses without  Just  and  adequate  compensa- 
tion being  first  paid"  (Code,  §  5024);  and  the 
facts  disclosed  by  tbe  record  show  that  to 
open  a  street  across  the  right  of  way  of  tbe 
railroad  company,  as  contemplated  by  the 
municipal  authorities,  would  result  in  great 
damage  to  the  company.  A  municipal  coriK>- 
ration  has  no  more  right  than  any  other  cor- 
poration to  condemn  property  and  provide  the 
mode  of  assessing  compensation  thei-efor,  un- 
less authority  to  do  so  Is  granted  by  the  leg- 
islature In  express  terms  or  by  necessary  Im- 
plication. Such  authority  cannot  be  Implied 
from  the  grant  of  power  to  lay  out  and  open 
streets.  In  the  absence  of  any  further  provi- 
sion authorizing  tbe  municipal  authorities  to 
condemn  property  for  that  purpose,  the  pre- 
sumption is  that  the  legislature  intended  that 
the  necessary  property  should  be  acquired  by 
contract.  The  fact  that  the  city  has  passed 
an  ordinance  providing  method  and  machin- 
ery for  asaessing  compensation  Is  no  substi- 
tute for  the  necessary  statutory  authority  on 
the  subject  See  Lewis,  Em.  Dom.  {  240;  6 
Am.  &  Eng.  Euc.  Law,  517.  Judgment  re- 
versed. 


STATE  V.  BROBSTON. 

(Supreme  Court  of  Georgia.     June  11,  1894.) 

IxsoLVBXCT  or  Bank— Bet-Opf  bt  Dbpusitorb — 
LiEJf  OF  Statu— Receivers. 

1.  Where  a  bank  which  is  a  state  depository 
becomes  insolTent  while  indebted  to  the  state, 
and  its  effects  are  in  the  bands  of  a  receiver, 
depositors  in  the  bank  who  are  also  indebted  to 
It  by  promisBory  notes  have  the  right  to  set  off 
against  such  notes  in  the  hands  of  the  receiver 
the  amounts  justly  due  them,  respectively,  on 
their  deposits.  Such  notes  are  assets  of  the 
bank,  upon  which  the  state's  lien  takes  effect 
only  In  so  far  as  there  may  l>e  balances  due 
to  the  bank  thereon  after  deducting  the  amounts 
of  the  respective  deposits  made  bona  fide  while 
the  bank  did  business  and  its  effects  were  un- 
der its  own  control. 

2.  Under  an  order  of  tbe  court  directing 
the  recover  "to  allow  parties  indebted  to  said 
bank,  where  their  promissory  notes  <»  other  evi- 
dences of  indebtedness  are  held  by  said  bank, 


to  set  off  and  credit  upon  such  evidences  of  in- 
debtedness whatever  sums  may  be  to  the  credit 
of  said  parties  upon  the  books  of  said  bank  at 
the  date  of  the  closing  thereof,"  he  will  act  at 
his  peril  as  to  the  real  existence  and  rightfulness 
of  any  demand  he  may  allow  as  a  set-off. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Glynn  county; 
J.  L.  Sweat,  Jndge. 

Intervention  by  the  state  In  the  matter  of 
tbe  Insolvency  of  the  Brunswick  State  Bank, 
for  which  Edward  Brobston  had  been  ap- 
pointed receiver.  From  a  judgment  against 
tbe  state.  It  brlng^s  error.     Aflbmed. 

J.  M.  Terrell  and  W.  G.  Brantley,  for  tbe 
State.  Goodyear  &  Kay,  for  defendant  In 
error. 

LUMPKIN,  J,  The  Brunswick  State 
Bank,  which  was  a  state  depository,  became 
Insolvent  while  indebted  to  the  state.  On 
the  petition  of  certain  creditors  of  the  bank, 
a  receiver  was  appointed  to  take  charge  of 
Its  assets,  and  the  state,  in  whose  behalf 
the  governor  had  Issued  an  execution  accord- 
ing to  law,  became,  by  intervention,  a  par- 
ty, to  tbe  case,  claiming  that  It  had  a  first 
lien  on  all  the  assets,  and  praying  for  an  or- 
der directing  the  receiver  to  turn  over  to 
the  state,  in  preference  to  all  other  claims, 
all  moneys  received  by  blm  from  the  assets 
and  securities  of  the  bank,  until  the  execu- 
tion In  favor  of  tbe  state  was  fully  satisfied. 

Passing  by  a  question  of  practice,  tbe  deci- 
sion of  which  by  this  court  was  duly  waiv- 
ed, there  is  but  one  question  for  onr  consid- 
eration. 

1.  Ttiat  question  arises  as  follows:  Many 
persona  who  bad  deposits  In  the  bank  at  tbe 
time  it  was  closed  were  also  Indebted  to  it 
by  promissory  notes.  They  claimed  the 
right.  In  settling  with  the  receiver,  to  set  off 
against  their  notes  to  the  bank,  held  by  hini, 
the  amounts  of  their  respective  deposits. 
The  receiver  presented  a  petition  to  the  judge 
for  direction  in  this  matter,  and,  after  tbe 
bearing,  the  court  passed  an  order  in  the 
following  terms:  "It  is  ordered,  considered, 
and  adjudged  by  the  court  that  the  said  re- 
ceiver do,  and  he  Is  hereby  directed  to,  dis- 
regard the  dalms  set  np  by  the  state  of 
Georgia  for  a  prior  lien  upon  the  papers  of 
said  bank  to  the  exclusion  of  depositors  of 
said  bank,  to  offset  upon  said  papers  in  the 
bands  of  said  bank  whatever  amount  there 
may  have  been  to  their  credit  at  the  date  of 
the  dosing  of  said  bank;  and  said  receiver 
Is  further  directed  to  allow  parties  Indebted 
to  said  bank,  where  their  promissory  notes 
or  other  evidences  of  indebtedness  are  held 
by  said  bank,  to  offset  and  credit  upon  sacb 
evidences  of  Indebtedness  whatever  soms 
may  be  to  the  credit  of  said  parties  upon  the 
books  of  said  bank  at  the  date  of  the  closing 
thereof."  To  the  granting  of  this  wder  tbe 
state  excepted.  Were  the  notes  in  question 
assets  of  the  bank  upon  which  the  state's 
lien  takes  effect  without  reference  to  tbe  lla- 


Digitized  by  VjOOQIC 


Ga.) 


LEWIS  0.  MAULDEN. 


147 


bUlty  of  the  bank  to  the  makers  of  these 
notes  for  amoimta  Justly  due  tbem,  respec- 
tively, on  their  deposits?  We  think  not  On 
tbe  contrary,  in  our  opinion,  these  notes  were 
assets  only  in  so  far  as  there  might  be  due 
to  the  bank  balances  upon  them  after  deduct- 
ing the  amounts  of  the  respective  deposits, 
if  those  deposits  were  made  bona  fide  while 
tlie  bank  was  engaged  in  the  transaction  of 
its  regular  business,  and  had  control  of  its 
books.  In  Ray  r.  Dennis,  5  Ga.  357,  it  was 
held  that,  where  the  demands  were  mutual, 
a  set-off  should  be  allowed  In  favor  of  a  de- 
fendant against  whom  suit  had  been  brought 
by  an  administrator  on  a  demand  due  his  in- 
testate, the  case  proceeding  upon  the  idea 
that  only  the  net  balance,  after  deducting 
the  amonnt  of  the  set-off,  would  be  assets  of 
an  Insolrent  estate.  Moise  v.  Chapman,  24 
Ga.  249.  lays  down  the  doctrine  that  the 
debtor  of  a  bank  may  make  any  defense  tOi 
a  salt  brought  against  him  by  a  receiver  of 
the  bank  which  would  be  available  in  a  suit 
against  bim  by  the  bank  itself.  In  this  con- 
nectioB,  attention  is  directed  to  section  2900 
of  tfae  Code,  which  distinctly  recognizes  the 
right  of  set-off.  It  was  held  in  Seay  v.  Bank, 
66  Ga.  609,  that  the  lien  of  the  state  upon  the 
property  of  a  state  depository  was  not  lim- 
ited to  such  property  only  as  could  be  reach- 
ed by  levy  and  sale,  but  extended  to  all  the 
property,  including  choses  in  action.  This 
case,  however,  does  not  rule  that  claims  held 
by  the  bank  against  others  are  assets  of  the 
bank  to  their  full  amoimt,  without  reference 
to  the  bank's  liability  to  the  persons  against 
whom  it  held  these  claims,  but  Intimates  to 
the  contrary  in  holding  that  the  assignee  of 
an  Insolvent  bank  takes  the  assets  subject 
to  the  preferences  and  priorities  given  by 
law.  Ontside  of  tbls  state  there  are  nu- 
merous authorities  clearly  affirming  the 
right  of  a  depositor  In  an  Insolvent  bank 
to  set  off  bis  deposit  at  the  date  of  clos- 
ing against  any  indebtedness  of  his  own 
to  the  bank.  See  1  Morse,  Banks,  {  S38, 
and  cases  cited.  The  case  of  Hannon  v.  Wil- 
liams, 34  N.  J.  Eq.  255,  rales  that  a  depositor 
In  an  insolvent  savings  bonk,  who  is  also  a 
debtor  to  the  Institution  for  money  borrow- 
ed, is  not  entitled  to  set-off  the  amount  of  his 
deposit  against  his  Indebtedness;  but  an  ex- 
amination of  this  case  will  show  that  it  Is 
based  upon  an  exception  to  the  general  rule 
applicable  to  other  banks,  because  in  savlngrs 
banics  the  depositors  are  themselves  share- 
holders. The  supreme  court  of  Pennsyl- 
vania, in  Sklles  v.  Houston,  110  Pa.  St  254, 
2  Atl.  30,  is  to  the  same  effect  as  our  case  of 
Ray  r.  Dennis,  supra,  and  holds  that  one 
bidebted  to  the  estate  of  a  deceased  insolvent 
banker  bad  the  right  to  set  off  against 
s  note  due  from  him  to  the  banker  the 
amount  of  a  deposit  be  Iiad  made  with  the 
tanker,  altbongh  the  note  itself  had  not  ma- 
tured at  the  time  of  the  banker's  death. 
The  rule  for  which  we  are  contending  Is 
also  recognised   in  Harian  v.  Lumsden,  1 


Duv.  86.  In  Piatt  v.  Bentley,  11  Am.  Iaw 
Reg.  171,  the  supreme  court  of  New  York 
held  that  a  depositor  in  a  national  bank 
which  had  failed,  and  passed  into  the  bonds 
of  a  receiver,  could  set  off  the  amount  of  a 
deposit  he  had  In  the  bank  against  a  debt 
due  by  him  to  the  bank  on  a  promissory  note. 
We  find  the  following  In  the  American  and 
English  Encyclopaedia  of  Law,  under  the 
title  "Receivers"  (volUme  20,  p.  135):  "A  re- 
ceiver takes  title  to  the  property  placed  In 
his  charge  subject  to  all  subsisting  liens 
against  it  It  follows  that  choses  in  action 
of  the  defendant  pass  to  him  subject  to 
any  equitable  set-off  which  might  have  been 
set  up  In  defense  in  an  action  by  the  de- 
fendant himself."  And  In  the  twenty-second 
volume  of  this  same  admirable  work,  under 
the  title  "Set-Off,"  on  page  308,  It  Is  stated 
that  "the  general  principle  governing  set-off 
against  receivers  seems  to  be  that  the  re- 
ceiver takes  the  property  over  which  he  is 
appointed  receiver  subject  to  any  set-off 
which  the  defendant  might  have  set  up 
against  the  original  owner."  The  rule  that 
the  debtor  of  an  insolvent  bank  will  be  per- 
mitted to  set  off  against  his  indebtedness -to 
the  bank  Its  indebtedness  to  him  is  recogniz- 
ed In  Bolles,  Banks,  {  380,  and  Is  supported 
by  the  cases '  there  cited,  among  which  is 
that  of  Piatt  V.  Bentley,  supra.  We  might 
multiply  indefinitely  the  citation  of  authori- 
ties, but  we  think  the  above  establish  be- 
yond question  that  a  demand  held  by  an  In- 
solvent bank  against  a  third  person  is  an 
asset  of  the  bank  only  in  so  far  as  there  may 
be  a  balance  due  upon  the  same  after  de- 
ducting whatever  the  bank  may  tte  owing 
the  person  against  whom  the  demand  is  held. 
We  are  therefore  satisfied  that  the  court 
below  reached  the  correct  conclusion  with 
reference  to  this  question. 

2.  With  reference  to  so  much  of  the  order 
passed  by  the  court  below  as  is  quoted  in  the 
second  headnote,  we  will  remark  that,  with 
the  record  now  before  us,  we  are  unprepared 
to  say  what  claims  of  set-off  should  be  al- 
lowed by  the  receiver,  and  therefore  have 
announced  that,  in  making  his  settlemente 
with  the  various  parties  at  interest,  he  will 
necessarily  act  at  his  peril  In  determining  as 
to  the  real  existence  and  rightfulness  of  any 
demand  he  may  be  asked  to  allow  as  a  set- 
off, and  will  be  responsible  for  any  errors  he 
may  commit    Judgment  affirmed. 


LEWIS  et  al.  v.  MAULDEN. 
(Supreme  Court  of  Georgia.     June  18,  1894.) 
Liability  ok  Afpbal  Bond— Death  or  Pabtt. 
The  general  role  is  that  coprincipais  in  a 
bond  are  sureties  for  each  other.     On  an  appeal 
bond  executed  by  three  persons  as  prinapals 
and  one  as  secniity.  Judgment  may  be  entered 
by  the  creditor  against  all  three  of  the  princi- 
pals, notwithstanding  the  verdict  finds  aigalnst 
one  of  the  prindpftls  onlr.     The  two  principals 
against  whom  the  appellant  failed  to  recover 
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having  joined  in  an  appeal  bond  wtth  a  coprin- 
cipal  in  that  bend  against  whom  there  was  a  re- 
covery in  tlie  action,  they  stood  in  the  relation 
of  sureties  for  him,  and  as  such  were  liable 
for  the  condemnation  money,  according  to  the 
terms  of  the  bond  and  the  provisions  of  the  stat- 
ute appliealjle  thereto.  The  security  for  all  the 
principals  being  dead  when  the  judgment  was 
entered  on  th«  bond,  failure  to  include  bim  in 
the  judgment  is  legally  accounted  for. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Pulaski  county; 
W.  H.  Fish,  Judf^e. 

,  In  an  action  by  Lewis,  Leonard  &  Co. 
against  R.  S.  Maulden  and  others.  Judg- 
ment was  rendered  for  plaintifCs  in  the  coun- 
ty court,  and  on  appeal  judgment  for  the 
plaintiffs,  and  also  against  the  sureties  on 
the  appeal  bond.  R.  S.  Maulden  filed  affida- 
vit of  illegality.  Fr<mi  a  judgment  In  his  fa- 
vor, plaintiffs  bring  error.     Reversed. 

W.  L.  Grice,  for  plaintiffs  in  error.  J.  H. 
Martin,  for  defendant  In  error. 

SIMMONS,  J.  Lcw^Is.  Leonard  &  Co.  sued 
B.  S.  Maulden,  G.  W.  Brown  and  M.  E.  Mc- 
Klnney  In  the  county  court,  on  a  promissory 
note,  all  the  defendants  being  sued  as  prin- 
cipals. They  filed  a  plea  setting  up  usury  in 
the  note,  and  Maulden  and  McKinney  plead- 
ed that  they  were  merely  sureties  on  the  note, 
and  were  discharged  because  of  the  usury 
tliereln.  The  Judge  of  the  county  court  ren- 
dered judgment  against  Brown  as  principal, 
and  Maulden  and  McKluuoy  as  sureties.  All 
the  defendants  appealed  the  case  to  the  su- 
perior court,  giving  one  King  as  security  on 
the  appeal  bond.  On  the  trial  of  the  case 
in  the  latter  court  the  jury  rendered  a  verdict 
against  Brown,  and  found  In  favor  of  Maul- 
den and  McKinney.  On  this  verdict  the 
plaintiffs  Altered  judgment  in  their  favor 
against  Brown,  and  also  against  Maulden 
and  McKinney  as  sureties  for  Brown  on  the 
appeal  bond.  The  judgment  recited  that 
King,  the  surety  on  the  appeal  bond,  was 
dead,  and  12  months  had  not  expired  since  his 
death.  Execution  was  issued  upon  this  judg- 
ment, and  levied  on  the  property  of  Maulden, 
and  he  filed  an  affidavit  of  Illegality  upon 
the  ground  that  the  judgment  entered  against 
him  and  McKinney  as  sureties  <m  the  appeal 
bond  was  illegal  and  void,  and  unsupported 
by  any  verdict,  and  that  the  verdict  of  the 
jury  had  relieved  them  from  all  liability  In 
the  premises.  The  case  was  submitted  to 
the  judge  for  determination  without  a  jury, 
upon  the  facts  above  recited.  He  sustained 
the  Illegality,  and  the  plaintiffs  excepted. 
We  think  the  court  erred  in  sustaining  the 
Illegality.  Although  the  verdict  of  the  jury 
In  the  superior  court  relieved  Maulden  and 
McKinney  from  liability  as  sureties  on  the 
note.  It  did  not  relieve  them  of  their  liability 
on  the  bond  which  they  had  entered  Into 
jointly  with  Brown  in  order  to  take  the  case 
from  the  county  court  to  the  superior  court 
Their  defense  was  different  from  that  of 
Brown,  and  they  could  have  entered  a  sep- 


arate appeal,  bnt  they  elected  to  Join  in  the 
same  appeal  and  bond  with  Brown.  The 
general  rule  Is  that  coprincipals  in  a  bond  are 
sureties  for  each  other  (1  Brandt.  Sur.  {  38). 
and  we  see  no  reason  why  this  role  should 
not  apply  to  an  appeal  bond.  According  to 
the  express  terms  of  the  bond,  and  the  pro- 
visions of  the  statute  applicable  thereto 
(Code,  {  3616),  the  obligor  in  snch  a  bond  Is 
liable  tor  the  eventual  condemnation  money; 
and  the  eventual  condemnation  money,  in 
this  case,  was  the  amount  of  the  final  judg- 
ment against  Brown.  If  Maulden  and  Mc- 
Kinney have  to  pay  this,  they  will,  of  course, 
be  entitled  to  be  subrogated  to  all  the  rights 
of  the  plaintiffs  in  the  judgment  against 
Brown.  It  appearing  from  the  Judgment  on 
the  appeal  bond  that  King,  who  signed  the 
bond  as  security,  was  dead,  and  that  12 
months  had  not  expired  from  his  death,  fail- 
ure to  Include  him  or  his  administrator  in 
the  Judgment  was  legally  accounted  for. 
Code,  i  2348.   Judgment  reversed. 


DOWDY  et  al.  v.  McARTHUB. 

(Supreme  Court  of  Georgia.     June  25,  ISSM.) 

Issue  as  to  Land  Xiti.e— Gbant  to  Fibm— Claim 
ukdkr   ati.eobd  partner  —  convbtakcb   bt 

PORPOBTBD  HkiKS — PROOF  OT  HeIKSHIF — DeED 
BT  EXBOUTOKS. 

1.  The  land  In  controversy  having  been 
granted  by  the  state  in  1818  to  "McDonald. 
Popo  &  Co.,"  a  deed  made  m  1879  by  Midiael 
McDonald,  as  administrator  of  James  McDon- 
ald, under  an  order  of  the  ordinary  passed  in 
that  year  granting  leave  to  sell  the  premises  as 
a  part  of  the  iea\  estate  of  James  McDonald, 
deceased,  witii  no  evidence  to  show  the  ideatity 
of  James  McDonald  in  name  or  in  person  with 
the  McDonald  who  was  a  member  of  the  firm 
of  McDonald,  Pope  &  Co.,  or  to  diow  any  rela- 
tionship between  them,  is  not  safficieut  to  pass 
title  out  of  McDonald,  one  of  the  grantees. 

2.  An  original  grant  issued  by  the  state  in 
1818  to  "McDonald,  Pope  &  Co."  was  in  the 

?ossossion  of  one  W.  S.  Pope,  Jr.,  in  the  year 
860,  who  then,  for  himself  and  as  attorney  in 
fact  under  a  power  executed  in  1852  by  other 
persons,  some  of  tiliem  bearing  the  name  of  Poiw 
and  others  the  name  of  Hunter,  sold  and  cuu- 
veyed  the  premises  covered  by  the  giant,  and  at 
the  same  time  delivered  the  grant  itself  to  his 
vendee,  the  privies  of  whom  now  hold  and  pro- 
duce it.  The  power  of  attorney  recited  that  the 
malcers  thereof,  together  with  the  attorney  him- 
self, were  the  heirs  of  William  L.  Pope,  and  the 
deed  referred  to  the  power.  At  the  time  of  mak- 
ing the  deed  W.  S.  Pope,  Jr.,  stated  to  his  ven- 
dee, to  whom  he  was  a  stranger,  that  he  was 
the  son  of  William  L.  Pope.  iTiere  was  no  fur- 
ther evidence  tending  to  identify  the  last  named, 
either  in  person  or  in  name,  with  the  Pope  raesir 
tioned  in  the  grant  under  the  designation  of 
"McDonald,  Pope  &  Co./'  or  tending  to  prove 
any  relationship  of  the  Popes  and  Hunters  to 
William  li.  Pope  or  his  family;  and  there  wtu 
no  evidence  that  any  of  them  nave  died,  or  that 
any  actual  possession  of  the  premises  wsa  ever 
taken  or  enjoyed  under  the  deed.  Erid.  that 
the  evidence  was  not  adequate  to  establish  ei- 
ther the  identity  of  William  L.  Pope  as  one  of 
the  grantees  from  the  Btat&  or  that  the  Popes 
and  Hunters  who  conveyed  by  the  deed  were 
his  heirs. 

3.  A  deed  by  one  as  executrix,  purporting 
to  convey  land  as  the  property  of  ba  testator. 
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passes  no  title  without  evidence  thflt  she  wa* 
executrix,  and  Ijad  anttiority,  eitlier  by  tlie  will 
or  by  le&Te  of  the  ordinary,  to  sell. 

4.  A  woman  to  whom  a  devise  was  made 
by  the  nante  of  Sarah  V.  McLanchlin,  and 
who  afterwards  conveyed  the  devised  premises 
as  Sarah  V.  Butler,  describing  herself  in  the 
conveyance  as  formerly  Sarah  V.  McLauchlin, 
should  be  pivsnmed  to  have  acquired  her  new 
name  by  marriage,  and  no  proof  of  her  identi- 
ty is  required  merely  in  consequence  of  this 
change  of  name. 

(Syllabus  by  tb4  Court) 

Error  from  superior  court.  Dodge  county; 
C.  C.  Smith,  Judge. 

Action  by  W.  T.  McArtbur  against  Dowdy 
&  Bobuck.  Jadigment  for  plaintiff,  and  de- 
fendants bring  error.     Reversed. 

The  following  is  the  official  report; 

McArthur  brought  an  action  of  trespass 
against  Dowdy  &  Robnck,  alleging  that  de- 
fendants, on  January  1,  1891,  and  on  other 
days  before  the  filing  of  the  suit,  entered  on 
land  lot  201  in  the  Fourteenth  district  of 
Dodge  county,  and  cut  and  carried  away  all 
the  merchantable  sawmill  timber  thereon,  the 
property  of  plaintiff.  The  suit  was  filed  Jan- 
nary  19, 1892,  A  Terdict  and  Judgment  wwe 
rendered  for  $200  In  favor  of  the  plaintiff, 
and  defendants  excepted  to  the  rulings  of 
the  court  hereafter  appearing. 

Plaintiff  Introduced  In  eridence:   (1)  Certi- 
fied copy  of  letters  of  administration  issued 
by    the    ordinary    of    Montgomery    county, 
April  7,  1879,  to  Michael  McDonald,  describ- 
ed therein  as  a  nonresident  of  said  county 
at  the  time  of  his  death,  it  not  further  ap- 
pearing   that    he    was   then    a   nonresident 
Defendants  objected  on  the  ground  that  the 
administration  was  Illegal  and  void,  and  no 
connection  or  identity  was  shown   between 
James   McDonald  and  any  of  the  original 
grantees  of  the  land  from  the  state,  or  that 
McDonald    had    any    interest    therein.     The 
objection  was  overmled.     (2)  Certified  copy 
of  order  granting  Michael  McDonald  leave 
to  sell  the  wild  lands  of  said  estate,  among 
them  the  lot  In  dispute,  the  sale  to  be  pri- 
vate.    This  order  was  granted  May  6,  1879, 
by  the  ordinary  of  Montgomery  county.     De- 
fendants objected  thereto  on  the  same  ground 
as  Just  stated,  and  the  objection  was  over- 
ruled.    (3)    Deed    from   Michael    McDonald, 
as    administrator  of    James    McDonald,   to 
plaintiff  and  John  W.  Griffin,  dated  May  6, 
1879,    conveying,   among   others,   the   lot    in 
dispute,  the  sale  being  private,  and  the  deed 
appearing  to  be  recorded  in  Dodge  county, 
April   1,   1880,  and  again   on   September   7, 
1SS2.     (4)  Deed  from  J.  O.  Mattherson  and 
"S.    V.    Butler    (formerly    McLauchlin)"    to 
plaintiff,    quitclaiming    the  lot   In   dispute, 
among  many  others,  dated  March  30,  1885. 
and  prqperly  recorded.     Defendants  objected 
on  the  ground  that  there  was  no  evidence 
sbowlog  that  Sarah -V.  Bntler  was  former- 
ly Sarah  Y.  Mcljancblin,  except  a  recital  to 
that  effect  In  this  deed,  which  was  not  bind- 
ing on  defendants,  they  not  being  pai-ties 
V  privies  tbereta    The  objection  was  over- 


ruled. (5)  Certified  copy  of  letters  testa- 
mentary to  George  A.  Gates  as  executor  of 
G.  H.  McLauchlin,  dated  August  3,  1868,  by 
the  ordinary  of  Richmond  county.  (6)  Cer- 
tified copy  of  will  of  Gerrard  H.«  McHauch- 
lln,  of  Richmond  county,  bequeathing  to  his 
Bister,  Sarah  V.  McLauchlin,  all  of  the  prop- 
erty, both  real  and  persoAal.  and  naming 
George  A.  Gates  as  his  executor,  dated  Oc- 
tober 20,  1865,  and  probated  at  chambers  in 
Richmond  county,  in  common  form,  July  21. 
1868.  <7)  Affidavit  of  plaintiff,  dated  March 
14,  1883,  that  the  original  power  of  attor- 
ney made  by  Harriet  Pope,  Henry  Pope, 
Elizabeth  Pope,  J.  M.  Q.  Hunter,  and  M.  S. 
Hunter  to  W.  S.  Pope,  dated  December  «, 
1852,  recorded  in  the  office  of  the  clerk  of 
the  superior  court  of  Pulaski  county  in  Book 
L,  p.  361,  authorizing  W.  S.  Pope  to  sell  and 
convey,  among  other  property,  land  lot  201 
in  the  Fourteenth  district  of  Dodge  County, 

Ga.,  " not  in  possession,  power, 

or  custody,  and  that believes  said  orig- 
inal    lost  or  destroyed."    (8)  Certified 

copy  of  power  of  attorney  from  the  records 
of    Pulaski   county   signed    by    the   named 
Popes  and  Hunters,  constituting  and  appoint- 
ing William  S.  Pope  as  their  attorney  in 
fact,  to  grant  bargain,  and  sell  certain  Ijind 
lots,    Including   the  lot   In  dispute.   In   the 
Fourteenth     district   of    Wilkinson    county, 
wherein  it  Is  recited  that  all  the  parties  here- 
to reside  in  Jackson  county,  Fla.,  and  are 
the  heirs  at  law  of  William  L.  Pope,  of  that 
state  and  county,  and  formerly  of  Richmond 
county,  Ga.    To  this  defendants  objected  on 
the  grounds  that  the  recitals  therein  were 
not  evidence  as  against  them,  they  not  be- 
ing pai-ties  or  privies  thereto,  and  that  there 
was  no  evidence  that  William  L.  Pope  was 
a  member  of  McDonald,   Pope  &  Co.,  the 
grantees  of  said  land.    The  objections  wei-e 
overruled.     (0)   Deed   from  W.   W.   Harrell, 
J.  J.  HamUton,  O.  C.  Horn,  and  H.  J.  Man- 
ning, executrix  of  S.  M.  Manning,  to  G.  H. 
McLkuchlin  and  J.  O.  Mattherson,  composing 
the  firm  of  McLauchlin  &  Co.,  of  Richmond 
county,  dated  July  10,  1802,  properly  record- 
ed, conveying  the  lot  in  dispute  among  many 
others.     (10)  Warranty  deed  signed  by  Wil- 
liam S,  Pope,  attorney  In  fact  and  by  Wil- 
liam S.  Pope,  Jr.,  per  se,  conveying  to  Wright 
W.    Harrell,    John    J.    Hamilton,    Orran    C. 
Horn,  and  Seaborn  M.  Manning  certain  lands 
lying  In  the  counties  of  Pulaski,  Laurens,  and 
Telfair   (originally    Wilkinson),    aggregating 
27,742%  acres  more  or  less,  among  them  a 
lot  In  the  Fourteenth  district,  the  number 
of  which  was  written  thus,  "207";   it  being 
contended  by  plaintiff  that  this  was  the  lot 
in  dispute.    This  deed  recites  that  it  is  be- 
tween William  S.  Pope,   8r.,   and  William 
S.   Pope,   Jr.,   attorney   in   fact  for   Harriet 
Pope,  Henry  Pope,  Margret  S.  Hunter,  for- 
merly Pope,  and  Riizabeth  WombweU,  for- 
merly Pope,  of  the  county  of  Jackson,  of  the 
first  part.     It  Is  dated  June  20,  1860,   re- 
corded in  PuIasU  county,  July  17,  ISflOk  la 
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Telfair  county,  April  29,  1861,  and  In  Lau- 
rens county,  January  11,  1889.  Defendants 
objected  to  Its  Introduction,  on  tbe  grounds 
that  tbere  was  no  evidence  that  any  of  the 
vendors  was  the  grantee  of  the  land,  or  that 
they  were  the  heirs  at  law  of  the  grantees 
thereof,  or  had  interest  therein,  or  that  Wil- 
liam S.  Pope  was  the  attorney  in  fact  of  the 
parties  named  in  the  deed,  the  recitals  there- 
in not  being  evidence  as  against  defendants 
who  were  neither  parties  nor  privies  thereto; 
and  because  it  was  impossible  to  tell  from  an 
inspection  of  the  number,  which  plaintiff  con- 
tended was  that  of  the  land  in  dispute, 
whether  it  was  intended  for  "201"  or  "207"; 
and  because  It  did  not  appear  from  the  de- 
scription In  the  deed  what  county  that  lot 
was  in,  even  If  It  was  intended  for  "201"; 
and  because  there  was  no  evidence  of  who 
composed  the  firm  of  McDonald,  Pope  &  Co., 
nor  the  interest  of  each  In  the  land,  nor  that 
the  parties  named  in  the  deed  as  grantors 
wo-e  members  of  McDonald,  Pope  &  Go. 
The  objections  were  overruled.  (11)  Muti- 
lated original  and  a  certified  cc^y  of  plat 
and  grant  from  the  state  to  McDonald,  Pope 
&  Ck).,  of  Richmond  county,  to  said  lot  of 
land,  dated  April  27,  1&18. 

J.  A.  Wooten  testified:  "The  timber  on  the 
lot  in  controversy  was  worth  about  $400. 
Defendant  told  me  a  part  of  it  was  cut  by 
Dowdy  &  Veal,  a  part  of  It  by  Dowdy  ft 
Robnck.  and  a  part  by  the  Key  Lumber  Com- 
pany. I  do  not  know  what  portion  of  It  was 
cut  by  either  party.  I  have  been  on  the  lot 
since  It  was  cut  Robnck  said  the  timber 
on  the  lot  was  worth  $400.  He  did  not  say 
how  much  of  it  was-  cut  by  defendants." 
J.  D.  Bryant  testified:  "I  live  not  far  from 
the  land  In  controversy.  Defendants  had  a 
sawmill  on  a  lot  near  by,  and  I  saw  hands 
cutting  timber  on  the  lot,  and  they  were 
hands  that  worked  at  tbe  sawmill  until  de- 
fendants sold  It  out  to  the  Key  Lumber 
Company.  1  don't  know  how  much  of  the 
timber  was  cut  by  defendants  nor  how  much 
by  the  Key  Lumber  Company.  The  timber 
on  the  whole  lot  was  worth  about  $400.  I 
know  that  defendants'  hands  cut  most  of  the 
timber  that  was  cut  off  the  lot  in  dispute." 
W.  W.  Harrell  testified:  "Lot  number  201 
Is  in  Dodge  county.  Don't  know  whether  it 
was  in  Dodge  or  Telfair  before  Dodge  was 
formed.  I  was  one  of  those  who  purchased 
the  land  from  William  S.  Pope,  Jr.  I  never 
saw  any  member  of  the  firm  of  McDonald, 
Pope  &  Co.,  and  do  not  know  who  com- 
posed it.  We  got  the  deed  from  William  S. 
Pope,  Jr.,  and  at  the  same  time  received 
from  them  the  original  grant  In  evidence. 
William  S.  Pope  gave  plat  and  grant  to  the 
lot  In  dispute,  with  plat  and  grants  to  all 
others  made  to  himself  and  others.  Just  re- 
ferred to.  William  S.  Pope,  Jr.,  was  heir 
of  William  S.  Pope,  Sr.,  by  reputation  In  the 
family.  I  never  saw  any  one  of  the  family 
except  him.  He  represented  himself  to  be 
the  son  of  W.  S.  Pope,  Sr."    Defendants  mov- 


ed for  a  nonsuit,  but  the  motion  was  over- 
ruled. No  further  evidence  was  Introduced, 
and  the  court  charged  the  Jury  that  plain- 
tiff had  shown  sufficient  title  .to  recover, 
and  that  the  sole  question  for  them  to  paaa 
upon  was  the  amount  of  the  damages;  and 
then  proceeded  to  give  in  charge  the  law 
In  reference  to  damage  and  tre8i>aas.  To 
this  instmctton  and  to  the  other  stated  rid- 
ings defendants  excepted.   . 

E.  A.  Smith,  B.  Herrman,  and  W.  B.  Coffee, 
for  plaintiffs  In  error.  3.  B.  Wooten,  for 
defendant  in  error. 

PER  CURIAM.    Judgment  reversed. 


PL'SEY  et  al.  v.  McBLVEEN  COMMISSION 

CO. 
(Supreme  Conrt  of  Georgia.    June  80,  1894.) 
CoNTHACT  o»  Salb  —  Bbrich  bt  8kli,br— Sorn- 

OIBNOr  OT  DbCLARATIOS— AM.BOATIOX  OF  Db- 

MAND— Tims  for  Fbrvobmakcb. 
By  the  contract  as  alleged  in  the  declara- 
tion, delivery  by  the  selleM  and  payment  by  the 
purchasers  were  to  be  concurrent  acts;  and 
no  specific  time  for  performance  by  either  party 
being  alleged,  and  the  declaration  being  silent 
ns  to  any  demand  upon  the  defendants  for  de- 
Hveiy,  or  any  refusal  to  deliver,  or  any  offer 
of  payment  or  tender  of  the  jjurchase  money, 
and  as  to  any  readiness  or  willingnesa  of  the 
plaintiffs  to  perform  on  their  part,  the  declara- 
tion set  forth  no  complete  cause  of  action,  and 
it  was  error  to  overrule  the  demurrer.  To  al- 
lege merely  that  the  defendants  failed  to  deliv- 
er at  the  time  specified,  no  time  in  fact  being 
specified,  is  not  sufiicient,  in  the  absence  of  oth- 
er requisite  allegations,  to  set  forth  any  breach 
of  the  contract  on  their  part. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Olynn  county; 
J.  Ii.  Sweat,  Judge. 

Action  by  Pusey  &  (3o.  against  the  McEl- 
veen  Ck>mmlB8ion  Company.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Re- 
versed. 

Johnson  &  Johnson,  for  plaintiffs  In  error. 
P.  H.  Harris  and  J.  L.  Harris,  for  defend- 
ants in  error. 

SIMMONS,  J.  The  plaintiffs  sought  to  re- 
cover upon  an  alleged  breach  of  contract  by 
the  defendants  in  failing  to  deliver  a  certain 
quantity  of  hay  which  they  had  agreed  to 
sell  and  deliver  to  the  plaintiffs  at  Avondale. 
Pa.,  to  be  loaded  upon  a  vessel  at  Philadel- 
phia, chartered  by  the  plaintiffs  for  the  pui^ 
pose  of  bringing  the  hay  to  Brunswiclt.  Ac- 
cording to  the  allegations  In  the  declaratloD. 
the  delivery  of  the  hay  by  the  defendajita, 
and  payment  therefor  by  the  plaintiffs,  'were 
to  be  concurrent  acts.  The  declaration  does 
not  allege  any  specific  time  for  performance 
by  the  parties  on  either  side,  and  Is  sil^it 
as  to  any  demand  upon  the  defendants  for 
delivery,  or  any  refusal  to  deliver,  or  any  of- 
fer of  payment  or  tender  of  the  purchase 
money,  and  as  to  any  readiness  or  wllllng- 
ness  of  the  plaintiffs  to  perform  on  tbeir 
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part  ThlB  being  go,  the  declaration  failed  to 
set  fortb  a  complete  cause  of  action,  and  the 
coort  erred  in  oTemiling  the  demurr^. 
"Where  two  acta  are  to  be  done  at  the  same 
time,  as  wh»e  one  agrees  to  sell  and  deliver, 
and  the  othM-  to  receive  and  pay.  In  an  action 
for  the  nondelivery  it  is  necessary  for  the 
plaintiff  to  aver  and  prove  a  readiness  to  pay 
on  his  part,  whether  the  other  party  was  at 
the  place  ready  to  deliver  or  not."  If  no 
time  for  ddlvery  Is  specified  in  the  contract, 
a  demand  and  refusal  mast  be  alleged.  The 
allegation  that  the  defendants  failed  to  de- 
liver "at  the  time  specified,"  there  being  no 
otho'  allegation  phowlng  that  any  time  was 
In  fact  specified  in  the  contract,  is  not  suffi- 
cient. In  the  absence  of  other  requisite  aile- 
gationB,  to  set  forth  a  breach  of  the  contract 
See  Biggers  ▼.  Pace,  6  Ga.  171;  Hotchklss  t. 
XewtMi,  10  Qa.  S60,  66S;  Brace  ▼.  Crews,  88 
Ga.  544  (3),  548;  Allen  ▼.  Hollis,  31  Ga.  143, 
147;  Maxw.  Code  PI.  a892  Ed.)  p.  81,  and 
cases  cited  in  note  1.    Judgment  reversed. 


BUSSBY  et  aL  T.  DODGE. 

(Snpreme  Court  of  Georgia.     Aug.  29,  1894.) 

8oiT  ^8  TO  Land  —  Evidence  of  Title  —  JaDO- 
MBXT  AOAINST  Third  f  erson— Convet- 

ANCB  BT   HbIKS  USDEB  DECRBB. 

1.  Where  the  title  of  the  plaintiS  in  a  suit 
tonching  land  has  to  be  made  out  in  order  for 
bim  to  recover,  and  it  consists,  according  to 
his  own  showing,  of  a  lecgthy  chain  of  convey- 
ances, the  record  of  a  decree  in  favor  of  one  of 
his  predecessors  in  title  aiding  or  supplying  a 
particular  link  in  the  chain  is  competent  evi- 
dence in  his  behalf,  though  the  defendant  in  the 
rait  on  trial  was  not  a  party  to  the  suit  in 
which  the  decree  was  rendered.  But  although 
the  record  of  the  decree  recite  the  perfect  links 
in  the  chain,  and  it  was  necessary  for  them  ail 
to  appear  in  order  to  obtain  the  decree,  the 
record  will  not  suffice,  as  aRainst  a  stranger,  to 
prove  any  of  these  links:  it  will  serve  only  to 
lid  or  supply  the  particnJar  link  which  without 
the  decree  would  be  defective  or -absent  As 
to  the  other  links,  the  record  of  the  decree 
in^cates  on  its  face  the  existence  of  better  evi- 
dence than  the  decree  affords,  and  this  better 
evidence  must  bt  produced  or  accounted  for. 

2.  Heirs  who  are  shown  by  a  decree  to 
h.iTe  no  interest  can  convey  none  save  as 
nirainst  themselves  and  their  privies,  though  the 
•leoree,  for  the  purpose  of  estopping  them  and 
■lisarming  them  of  all  pretext  of  ownership,  or- 
ders them  to  convey. 

3.  If  the  cnse  of  Dodge  v.  Srriers.  11  S.  E. 
610,  85  Ckt.  585,  was  correctly  decided,  it  was 
tiecauae  the  defendant  therein,  by  introducing 
and  relying  on  the  deed  to  Colby,  Chase,  and 
Crocker,  subjected  himself  to  be  treated  as  in 
privity  with  tlieir  lieirs,  who  were  parties  to 
the  decree,  and  against  whom  the  decree  itself 
established  a  perfect  equity  by  requiring  them 
to  convey  to  the  plainUff.  Except  in  so  far  as 
that  case  is  supportable  upon  this  distinction 
between  it  and  uie  present  case,  it  cannot  be 
adhered  to  or  fcdlowed. 

(Syllabus  by  the  Court) 

&ror  from  superior  court  Dodge  county; 
C.  0.  Smith,  Judge 

Petition  by  Norman  W.  Dodge  against  T. 
V.  dc  O.  P.  Bnssey  to  restrain  the  cutting  of 
timber,  and  for  damages  tot  timber  already 


cut  and  asking  that  the  title  claimed  by  de- 
fendants to  the  land  be  declared  void  and 
canceled.  Judgmoat  for  plaintiff,  and  de- 
fendants bring  error.    Reversed. 

The  following  is  the  official  report; 

Norman  W.  Dodge,  by  his  petition,  alleged 
that  he  was  the  owner  in  fee  simple  of  lot 
137  in  the  Ninth  district  in  Telfabr  county, 
and  all  the  timber  thereon,  having  a  perfect 
chain  of  title,  originating  in  a  plat  and  grant 
from  the  state  of  Georgia  to  Peter  J.  Wil- 
liams; that  the  timber  on  said  lot  Is  worth 
$1,000;  that  T.  V.  &  G.  P.  Boesey,  a  part- 
nership, acting  under  some  pretended  and 
fraudulent  claim  of  title,  have,  without  any 
warrant  or  authority,  trespassed  upon  the 
land,  and  cut  and  carried  away  and  appro- 
priated to  their  own  use  about  half  the  tim- 
ber thereon,  to  petitioner's  damage  $1,000, 
and  are  still  cutting  timber  on  the  lot  and, 
unless  enjoined,  will  in  a  short  time  cut  and 
carry  away  all  of  it.  Petitioner  prayed  that 
defendants  be  enjoined  from  fm-ther  cutting 
and  carrying  away  or  Interfering  with  the 
timber;  that  petitioner  might  recover  from 
defendant  such  sum  as  he  might  prove  they 
had  damaged  him  for  the  timber  they  had  al- 
ready cut  on  the  land;  that  defendants  be  re- 
quired to  produce  their  pretended  title  to  the 
land  or  timber;  that  the  same  might  be  de- 
creed to  be  fraudulent  and  void,  and  to  be 
canceled;  and  for  general  relief.  The  ab- 
stract of  title  attached  to  the  petition  was: 
Plat  and  grant  from  the  state  to  Peter  J.  Wil- 
liams to  the  lot  in  question;  certified  copy  of 
the  deed  from  Williams  to  Colby,  Chase,  and 
Crocker,  dated  February  28,  1834,  conveying 
said  lot  with  others;  afildavit  of  Norman  W. 
Dodge  as  to  the  loss  of  the  original  of  this 
deed;  decree  of  the  United  States  circuit 
court  Southern  district  of  Georgia,  in  the  case 
of  Dodge  V.  Briggs,  27  Fed.  160,  decreeing  the 
title  to  said  lot  with  others,  in  George  E. 
Dodge;  and  deed  from  George  E.  Dodge  to 
Norman  W.  Dodge,  conveying  said  lot  with 
others  since  said  decree.  The  record  con- 
tains no  answer  of  defendants.  There  was  a 
verdict  for  plaintiff  for  $150,  whereupon  the 
court  rendered  Judgment  for  plaintiff  for  that 
sum  as  damages  against  defendant,  and  a 
decree  for  perpetual  injunction  against  de- 
fendants. Defendants  moved  for  a  new  trial, 
which  motion  being  overruled,  they  excepted. 

Upon  the  trial,  plaintiff  Introduced  the  pa- 
pers set  forth  in  his  abstract  of  title  and  other 
evidence.  No  evidence  was  Introduced  by 
defendants,  nor  was  there  any  evidence  at  all 
as  to  what  they  based  their  claim,  if  any,  up- 
on, except  that  one  of  the  plaintiff's  witnesses 
testified  that  he  went  to  one  of  defendants, 
and  demanded  that  he  (defendant)  quit  cut- 
ting the  timber  on  the  lot  and  Bussey  replied 
he  would  not  do  so,  that  he  had  bought  the 
land  from  Mark  Rawlins,  and  Intended  to  cut 
the  timber.  The  motion  contained  the  gen- 
eral grounds  that  the  verdict  was  contrary  to 
law,  evidence,  etc.;  also,  because  the  court 
erred  in  admitting  (over  objection  of  defend- 
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ants,  upon  the  groundB  that  the  same  was  Ir- 
relevant, In  that  It  did  not  shed  any  light  on 
the  case  belnjr  tried,  and  was  Illegal,  in  that 
defendants  were  not  parties  or  priTles  there- 
to, and  not  bound  by  the  recitals  therein,  and 
against  whom  the  recitals  therein  were  not 
evidence,  and  that  said  recitals  were  not  evi- 
dence, the  deeds  being  the  highest  and  best 
evidence  of  the  execution)  the  record  and  de- 
cree in  the  case  of  Dodge  v.  Brlggs,  supra, 
by  the  circuit  court  of  the  Southern  district 
of  Georgia,  consisting  of  the  bill  S.led  in  said 
cause,  amendment  thereto,  answers,  orders, 
etc,  and  decree  therein.  The  bill  was  insti- 
tuted by  Ge(»rge  B.  Dodge  against  Hall, 
Brlggs,  and  Sleeper,  against  the  heirs  at  law 
of  Colby,  Chase,  and  Crocker,  and  many  other 
parties  defendant  The  defendants  in  the 
precent  cause  do  not  appear  to  have  been 
named  among  said  parties  defendant,  nor  was 
Mark  Rawlins.  The  bill  alleged  that  George 
B.  Dodge  was  the  owner  of  large  tracts  of 
land  in  Georgia,  among  which  was  the  lot  of 
ladd  in  dispute  in  this  case;  that  the  title 
of  Dodge  originated  in  the  grants  from  the 
state  to  Peter  J.  Williams;  deed  from  Wil- 
liams to  Colby,  Chase,  and  Crocker,  Febru- 
ary 28,  1834;  deed  from  Colby,  Chase,  and 
Crocker,  as  agents  of  the  Georgia  Lumber 
Company,  to  said  company,  January  5,  1835; 
deed  from  Georgia  Lumber  Company  to  the 
state  of  Indiana,  September  24, 1842,  etc.,  with 
various  deeds,  acts  of  the  legislature,  powers 
of  attorneys,  etc.,  down  to  Geoi'ge  B.  Dodge. 
Various  allegations  were  made  as  to  a  con- 
spiracy on  .the  part  of  Brlggs,  Hall,  and 
Sleeper  with  persons  claiming  to  be  hc^  at 
law  of  Colby,  Chase,  and  Crocker  to  deprive 
complainant  of  the  lands;  that  Brlggs,  Hall, 
and  Sleeper  procured  powers  of  attorney  from 
said  alleged  heirs  at  law,  and  induced  inno- 
cent and  ignorant  people  to  ptirchase  lots  of 
land  or  timber  thereon,  etc.;  that  many  of 
the  other  defendants  were  persons  who  had 
been  trespassing  on  the  land,  and  destroying 
and  using  the  timber,  etc.  The  decree  was, 
so  far  as  seems,  material.  The  deed  made 
by  Williams  to  Colby,  Chase,  and  Crocker, 
dated  February  28,  1884,  was  taken  by  th6m 
as  agents  of  the  Georgia  Lumber  Company, 
and  the  lands  therein  mentioned  paid  for  by 
money  of  said  company,  and  Colby,  Chase, 
and  Crocker,  by  their  deed  of  January  5, 1835, 
conveyed  to  the  Georgia  Lumber  Company, 
under  whom  complainant  claims  title,  all 
right,  title,  and  Interest  in  said  lands  men- 
tioned In  the  deed  of  Williams,  as  appears  by 
said  deed  and  the  proofs  made  in  this  case; 
and  neither  Colby,  Chase,  and  Crocker,  nor 
their  heirs,  nor  those  claiming  under  them, 
have  any  title  or  Interest  therein;  and  But- 
ler, Colby,  or  their  agents,  or  the  attorneys, 
or  Brlggs  and  Sleeper,  are  not  entitled  In 
equity  to  claim  control  or  to  interfere  with 
said  lands;  and  Butler  and  said  heirs  at  law 
and  all  the  defendants  to  the  bill  claiming 
under  them  are  directed  to  execute  their  deed 
to  complainant  to  all  the  right,  title,  and  In- 


terest which  they  or  eadi  of  them  have  in  the 
lands,  or  any  part  thereof.  That  all  the  pow- 
ers of  attorney  made  by  the  heirs  of  Colby, 
Chase,  and  Orockor,  or  any  of  them,  to  Briggs. 
Hall,  and  Sleeper,  or  either  of  them,  rdating 
to  the  lands,  or  any  part  of  them,  and  all 
deeds,  leases,  and  other  conveyances  by 
Briggs,  Hall,  and  Sleeper,  or  any  of  them, 
under  such  power  of  attorney,  and  any  deeds, 
leases,  and  other  conveyances  of  said  heirs  at 
law,  or  any  of  them,  to  the  land,  or  any  part 
thereof,  are  decreed  to  be  canceled  as  against 
the  title  of  complainant.  And  that  said  heirs 
at  law  and  their  attorneys  in  fact,  said 
Briggs,  Hall,  and  Sleeper,  and  each  of  them, 
and  Butler,  and  the  agents  of  each  and  all  of 
them,  are  perpetually  enjoined  from  daiming 
the  lands  or  any  jfort  thereof,  or  attempting 
to  convey  the  same,  or  leasing  or  Incumlier- 
ing  or  in  any  wise  interfering  with  or  tres- 
passing upon  the  same. 

E.  A.  Smith,  for  plaintiffs  In  error.  De 
Lacy  &  Bishop  and  Hill.  Harris  &  Birch,  for 
defendant  in  error. 

PBR  CURIAM.    Judgment  reversed. 


FISHKR  V.  GEORGE  S.  JONES  CO. 
(Supreioe  Court  of  Georgia.    April  23,  1884.) 

FOBBCLOSURB  OF  CHATTRI,  HoKTOAOB  — QnASBINO 

Ft.  Fa.— Patmknt— EviDEircB. 

1.  Where  the  levy  of  a  mortgage  fl.  fa.  em- 
braced numerous  articles  of  personal  property, 
it  was  no  cause  for  quashing  the  fi.  fa.  <»  for 
exclnding  it  from  evidence,  with  the  entry  of 
levy  thereon,  that  the  description  of  a  few  of 
tlie  articles  varied  in  the  entry  of  levy  from  the 
terms  of  description  embraced  in  the  fi.  fa.  and 
mortgage.  The  levy  may  have  been  bad  as  to 
some  or  the  property,  but  was  undoubtedly  good 
as  to  the  residue,  since  the  levy  conformed  to 
the  descriptive  terms  used  and  set  forth  by  the 
defendant  himsdf  in  the  mortgage. 

2.  A  plea  of  payment  may  be  supported  by 
parol  evideufe  that  promissory  notes  were  de- 
livered and  accepted  in  payment,  without  pro- 
ducing such  notes  or  accounting  for  their  non- 
production. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Wilcox  county;. 
C.  C.  Smith,  Judge. 

Action  by  George  8.  Jones  Company 
against  A.  K.  Fisher  to  foreclose  a  mort- 
gage. AfBdavit  to  illegality  filed.  Judg- 
ment for  plaintiff,  and  defendant  brings  er^ 
ror.    Reversed. 

B.  H.  Cutts  and  B.  H.  Williams,  (or  plain- 
tiff in  error.  E.  A.  Smith,  for  defendant  In 
error. 


SIMMONS,  J.  L  A  mortgage  given  by 
Fisher  to  the  Jones  Company  on  certain  per- 
sonalty was  foreclosed,  and  the  mortgage  fl. 
fa.  levied,  and  Fisher  filed  an  afSdavit  of 
Illegality,  in  yrblch  he  alleged  tbat  he  wa» 
not  Indebted  in  any  amount  oo  the  mortgage, 
it  having  been  long  since  paid  In  fall,  and 
canceled;  that/  In  1891  or  1892,  Wlsbart. 
Mayfleld  &  Uoblej  bonght  of  the  defendant 
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the  property  covered  by  the  mortgage,  the 
consideratkn  of  the  sale  being  th&t  the  pur- 
cliasers  Tfrere  to  give  their  notes  to  the  Jones 
Company,  and  take  up  the  defendant's  notes 
to  secure  which  the  mortgage  had  been  gir- 
eu;  and  tliat  tiiis  arrangement  was  carried 
out,  the  J  ones  Company  relinquishing  to  Wls- 
bart,  Mayfleld  &  Mobley  the  defendant's 
notes,  and  accepting  in  lien  thereof  the  notes 
of  Wishart,  Mayfleld  &  Mobley.  On  the  trial 
of  the  case  the  plaintiff  tendered  in  evidence 
the  mortgage  fl.  fa.,  and  the  defendant  ob- 
jected, and  moyed  to  quash  It,  because  the 
description  of  the  property  in  the  entry  of 
levy  was  tnsufflcient  The  description  in  the 
entry  of  levy  was:  "One  40  horse  power  en- 
gine, one  boiler,  one  25  horse  power  engine, 
and  5  he«dblocfcs,  one  aet  molding  complete, 
one  shaping  machine,  one  planer,  one  hnb- 
boring  machine,  one  spoke  turning  machine, 
one  iron  lathe."  The  description  in  the  mort- 
gage and  in  the  fl.  fa.  was:  "One  40  horse 
power  engine  and  boiler,  one  25  horse  power 
engine,  one  sawmill  complete,  one  shaping 
machine,  one  planing  machine,  one  bnb-saw- 
Ing  machine,  mie  spoke-turning  machine,  two 
Iron  lathes."  It  will  be  observed  that  the 
levy  embraces  numerous  articles  of  personal 
property,  and  that  as  to  a  few  of  these  the 
description  In  the  entry  of  levy  varies  from 
the  terms  of  description  contained  in  the  fi. 
fa.  acd  mortgage;  but  we  do  not  think  this 
^voald  authorize  the  court  to  quash  the  fi. 
fa.,  nor  to  ezdnde  tt  as  evidence.  If  the 
levy  embraces  any  articles  not  described  in 
the  mortgage  and  fl.  fa.,  it  is  bad  as  to  them, 
but  it  is  certainly  good  as  to  the  residue, 
since  the  levy  conforms  to  the  descriptive 
terms  nsed  and  set  forth  by  the  defendant 
himself  in  the  mortgage. 

2.  The  defendant  off»-ed  to  prove  (1)  that 
a  sale  of  the  mortgaged  property  was  made 
by  plaintiff's  consent  to  Wiahart,  May^eld  & 
Uobley,  and  that  plaintiff  accepted  the  notes 
of  Wishart,  Mayfleld  &  Mobley  for  the  par- 
chase  price  In  Hen  of  the  note  and  mortgage 
involved  In  the  present  suit;  (2)  that  the 
plaintiff  admitted  that  he  had  received  other 
notes  in  lien  of  the  note  and  mortgage  sought 
to  be  foreclosed,  and  accepted  said  notes  In 
settlement  of  the  note  and  mortgage  of  the 
defendant,  and  had  thereby  released  defend- 
ant from  the  note  and  mortgage  sought  to  be 
foreclosed.  The  plaintiff  objected  on  the 
croond  that  the  notes  claimed  to  have  been 
«o  accepted  were  the  best  evidence,  and  the 
objection  was  sustained.  Error  is  assigned 
on  each  mllng  so  made.  We  think  the  court 
erred  In  sostalning  this  objection.  A  plea 
of  payment  may  be  supported  by  parol  evi- 
dence that  promissory  notes  were  delivered 
and  accepted  in  payment,  without  producing 
the  notes  or  accounting  for  their  nonproduc- 
tlon.  If  the  defendant  had  alleged  and  of- 
fered to  prove  that  he  had  paid  the  notes  and 
mortgage  in  bank  bills  or  gold  coin,  the  court 
certainly  would  not  have  required  him  to 
produce  the  Identical  bills  or  coin.    The  de- 


fendant did  not  propose  U>  go  Into  the  con- 
tents of  the  notes,  but  merely  proposed  to 
prove  the  fact  that  notes  bad  been  accepted 
by  the  plaintiff  in  lieu  of  the  note  and  mort- 
gage which  the  plaintiff  was  then  seeking  to 
enforce,  and  that  the  plaintiff  had  thereby  re- 
leased the  defendant  from  his  obligation. 
Judgment  revereed. 


MILLER  V.  BAST  TENNESSEE,  V.  &  G. 

RY.  CO. 
(Supreme  Court  of  Georgia.     March  26,  1894.) 

A<mox  AGAINST  Railroad  Coupant  — Iimdkt  to 

Passenger  —  Stopping  OoTsmE  or  Station  — 
ArrEHrr   to   Aliobt  —  Contkibdtobt  Negli- 

OBNCE. 

This  case,  nnder  the  evidence,  Is  not  qnite 
clear  enough  to  warrant  the  trial  conrt  in  grant- 
ing a  nonsuit.  Whether  the  railway  company, 
having  stopped  the  train  immediately  after  the 
conductor  called  out  the  station,  failed  in  ex- 
traordinary diligence  towards  the  plaintiff  by  not 
warning  him  that  the  station  had  not  been  reach- 
ed, so  as  to  prevent  him  from  alighting  in  the 
darkness  of  the  night  at  an  unsafe  place,  and 
whether  the  plaintiff,  a  youth  of  17  years,  was 
negligent  in  so  alighting  without  first  assuring 
himself  that  the  station  had  been  reached  or 
that  the  place  was  safe,  are  questions  more  prop- 
er for  submission  to  a  jury  than  for  determina- 
tion by  the  court  on  a  motion  for  a  nonsuit. 
(Syllabus  by  the  Court.) 

Error  from  superior  court, Floyd  county;  W. 
M.  Henry,  Judge. 

Action  by  Charles  N.  Miller,  by  next  friend, 
against  the  East  Tennessee,  Virginia  &  Geor- 
gia Railway  Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  enror.     Reversed. 

Dabney  &  Pouchfi  and  J.  S.  Fouchfi,  for 
plaintiff  In  error.  McCutchen  &  Shumate  and 
Hoskinson  &  Harris,  for  defendant  in  error. 

SIMMONS,  J.  Miller,  a  youth  of  17  years, 
was  a  passenger  on  the  defendant's  train  from 
Rome  to  Cave  Spring.  As  the  train  ap- 
proached Cave  Spring,  the  usual  signal  of  ttp- 
proach  to  the  station  was  blown  by  the  whis- 
tle of  the  locomotive,  and  shortly  thereafter 
the  conductor  came  Into  the  car  where  the 
plaintiff  was,  and  called  out  "Cave  Spring," 
twice,  and  then  went  out  of  the  front  door. 
The  plaintiff  arose,  and  went  to  the  rear  door 
of  the  car,  supposing  the  train  was  about  to 
stop  at  the  station.  It  stopped  about  200 
yards  before  reaching  the  station.  It  was 
about  10  o'clock  at  night  The  night  was 
dark  and  drizzly,  and  the  train  was  late.  As 
soon  as  the  train  stood  still,  the  plaintiff, 
thinking  it  was  at  the  station,  stepped  off  in 
the  darkness,  and  fell  Into  a  ditch  sloping  off 
from  the  ends  of  the  cross-ties,  and  was 
thereby  seriously  injured.  These  facts,  with 
the  others  which  appear  in  the  record,  It  Is 
true,  do  not  make  a  very  dear  case  for  a  re- 
covery against  the  railroad;  but  whether  the 
conductor  failed  In  extraordinary  diligence  In 
not  warning  the  plaintiff  that  the  station  had 
not  been  reached,  so  as  to  prevent  him  from 
alighting  In  the  darkness  of  the  night  at  an 
unsafe  place,  and  whether  the  plaintiff  was 


Digitized  by 


Google 


154 


SOUTSmASTBRN  BBPOBTBB,  Vol.  21. 


(Ga. 


negligent  In  so  alighting  without  first  asstir- 
Ing  himself  that  the  station  had  been  reached 
or  that  the  place  was  safe,  were  .questions 
more  pn^er  for  submission  to  a  jury  than  for 
determination  by  the  court  on  a  motion  for 
nonsuit  In  cases  of  this  kind,  where  the 
right  to  recover  is  doubtful,  It  Is  the  better 
practice  to  leave  the  matter  to  be  passed  up- 
on by  the  Jury.  The  Jury  is  the  tribunal  up- 
on which  the  law  Imposes  the  duty  of  deter^ 
mining  doubtful  questions  of  fact  See  Wood 
T.  Railroad  Co.,  84  Oa.  363, 10  S.  B.  967;  Ray, 
Neg.  Imp.  Dut  pp.  139,  141,  (  47,  citing  Rail- 
road Co.  V.  Van  Horn,  38  N.  J.  Law,  133,  and 
other  cases,  In  which  the  facts  were  some- 
what similar  to  those  presented  la  the  case  at 
bar.    Judgment  reversed. 


DRIVER  V.  DRIVER  et  sL 
(Supreme  Court  of  Georgia.    March  26,  1894.) 
Suit  fok  Ammoxt  —  Findino   as  to   Specifio 

Land  —  UosSTROCTiox  and  ErrECT  —  Previous 

Ji-DOUBST  roB  Tehporart  Ammost— Levt  on 

Land. 

A  wife,  <j  her  suit  for  alimony,  having 
made  a  purchaser  from  her  husband  of  certain 
land  a  joint  defendant  with  him,  and  in  her 
petition  having  prayed  for  both  permanent  and 
temporary  alimony,  and  having  therein  at- 
tacked the  conveyance  of  the  land  as  fraudulent 
tiecause  made  to  defeat  her  claim  for  alimony 
and  prevent  its  collection,  and,  pending  the 
suit  a  general  judgment  in  her  favor  having 
been  rendered  airainst  her  husband  for  tempo- 
rary alimony,  without  any  adjudication  tonch- 
ing  her  right  to  subject  the  land  in  question  for 
its  payment  and  an  execution  founded  upon 
that  judgment  having  been  issued  against  the 
husband  alone  and  levied  upon  some  of  the  land 
in  controversy,  in  resistance  to  which  levy  a 
claim  was  interposed  by  the  other  defendant  in 
the  alimony  suit,  and  while  this  dalm  was  pend- 
ing  a  final  decree  in  the  alimony  case  having 
been  rendered  npon  and  in  conformity  with  a 
verdict  of  the  jury,  which  found  in  favor  of  the 
wife  as  permanent  alimony  a  certain  specific 
parcel  of  land,  which  parcel  embraced  one- 
lourth  of  the  particular  land  levied  upon  and 
claimed,  and  the  verdict  and  decree  being  silent 
touching  temporary  alimony,  and  touching  the 
judgment  therefor,  the  levy,  and  the  claim  case, 
and  being  silent  also  as  to  the  purchaser's  right 
and  title,  the  result  was,  upon  a  proper  con- 
struction of  the  verdict  and  decree,  m  the  light 
of  the  pleadings  and  of  the  extrinsic  facts  above 
recited,  that  the  wife's  rightful  claim  aralnst 
the  land,  as  between  her  and  the  purdiaser 
thereof,  was  limited  to  so  much  of  the  land  as 
she  recovered  by  her  suit  for  alimony,  and 
that  the  balance  of  It  was  the  property  of  the 
purchaser,  free  from  alimony,  both  iiermanent 
and  temporary.  Consequently,  npon  a  subse- 
quent trial  of  the  claim  case,  a  verdict  should 
have  been  rendered  for  the  claimant  as  to  three- 
fourths  of  the  premises  embraced  in  the  levy, 
and  it  was  error  to  direct  a  general  verdict  in 
favor  of  the  plaintiff  in  execution. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Haralson  coun- 
ty; C.  G.  Janes,  Judge. 

Writ  of  error  by  J.  W.  Driver  from  a  judg- 
ment In  favor  of  Nancy  A.  Driver  and  others. 

John  S.  Edwards  and  W.  F.  Brown,  for 
plaintiff  in  error.  Adamson  &  Jackson  and 
S.  L.  Craven,  for  defendant  In  error. 

PER  CURIAM.    Judgment  reversed. 


BEWICK  LUMBER  00.  t.  HALL. 
(Supreme  Court  of  Georgia.  April  30,  1894.) 
caosb  in  actiok— assioxabilitz— actiosr 
Thereon. 
A  written  Instrument  in  these  terms, 
"Credit  check,  |6.50.  Number  687.  February 
20th.  1891.  Issued  to  Aaron  Hattan.  Not 
transferable.  Payable  on  demand,  In  merchan- 
dise, by  Bewick  Lumber  Company.  Johnaon- 
viile,  Georgia.  Q.  B.  Monroe,'  -^s  a  chose  in 
action  arising  upon  contract  By  section  2244 
of  the  Code,  all  choses  in  action  arising  upon 
contract  are  assignable  so  as  to  vest  the  title 
in  the  assignee.  Therefore  this  instrument  to 
assignable,  and,  the  same  having  been  assigned 
in  writing  by  Aaron  Hattan  to  H.  A.  Hall,  tiie 
latter  can  maintain  an  action  upon  it  in  his  own 
name,  after  compliance  with  the  terms  of  the 
act  of  December  26,  1888,  touching  payment  in 
cash  of  checks,  script  or  other  written  evi- 
dences of  indebtediiesa  for  wages. 

(Syllabus  by  the  0>urt.) 

Error  from  aaperior  court,  Appling  coun- 
ty; J.  L.  Sweat,  Judge. 

Action  by  H.  A.  Hall  against  the  Bewick 
Luml>er  Ck>mpaDy.  Judgment  for  plaintiff, 
and  defendant  brings  error.     Affirmed. 

O.  J.  Holton  &  Son  and  A.  O.  Wright  for 
plaintiff  In  error.  Graham  &  Parker,  for  de- 
fendant in  error. 

PER  CURIAM.     Judgment  afflnned. 


VALENTINE  et  al.  <  STAFFORD  et  aL 
(Supreme  Court  of  Georgia.    April  80,  1894.) 

Sals  os  Execution— Distribotion  or  Proceeds 
— Procbdurs. 
Upon  a  rule  against  an  officer  to  dis- 
tribute money,  the  court  under  a  misapprehen- 
sion, having  proceeded  with  the  trial,  and  al- 
lowed contesnng  claimants  to  Introance  evi- 
dence when  Ibere  was  really  no  Issue  of  foct 
on  tbe  record,  should,  upon  discovering  the  mis- 
take, have  allowed  an  issue  to  be  written  out 
tendered  and  filed,  Instead  of  ruling  out  all  the 
evidence  received,  and  directing  a  verdict  in 
favor  of  some  of  the  contestants  and  against  an- 
other, solely  on  the  apparent  merits  as  shown 
by  the  documents  presented  by  the  respective 
parties  as  the  foundation  of  their  liens  on  the 
fund. 
(Syllabus  by  ^e  Court.) 

Error  from  superior  court,  Qlynn  connty; 
J.  L.  Sweat,  Judge. 

From  an  order  of  distribution  on  execution 
sale,  Valentine  &  Brown  bring  error.  Re- 
versed. 

Crovatt  &  Whitfield,  for  plaintiffs  in  error.  • 
D.  W.  Krauss,  for  defendants  in  error. 

SIMMONS,  J.  A  constable  sold  certain 
property  under  legal  process,  and  there  'were 
a  number  of  claimants  to  the  fund  arising 
from  the  sale,  among  whom  were  the  plain- 
tiffs in  error.  A  rule  to  distribute  the  fund 
was  brought  against  the  constable,  and  the 
case  was  submitted  to  a  Jury.  After  all  the 
evidence  offered  by  the  parties  at  issue  bad 
been  submitted  to  the  Jury,  and  full  argu- 
ment had  been  made  to  the  Jury  by  counsel 
for  all  the  parties,  the  Judge  discovered  tbat 
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the  Issues  had  not  been  reduced  to  writing, 
ftnd  that  there  was  nothing  except  the  aev- 
«ral  processes  claiming  the  fund  before  the 
'.■oort  for  Its  consideration.  He  thereupon 
determined  that  he  alone  was  authorized  to 
rieclde  tlie  case,  and  he  directed  the  jury  to 
render  a  verdict  for  certain  of  the  clalmauts. 
Counsel  for  the  plaintiffs  in  error  requested 
the  court  to  be  allowed  to  reduce  the  issues 
to  writing,  in  order  that  the  case  might  pro- 
ceed to  TeMlct  and  Judgment.  The  court 
refused  to  allow  this,  and  ordered  the  Jury 
to  return  a  verdict  as  above  stated.  We  thinit 
the  court  ought  to  have  granted  this  request. 
It  would  have  taken  but  a  few  moments  to 
reduce  the  issues  to  writing,  and  It  appears 
to  have  been  as  much  the  mistake  of  the 
court  as  of  counsel  that  the  case  proceeded 
to  trial  without  this  having  been  done.  The 
record  discloses  that  some  of  the  parties 
claiming  this  fiud,  and  who  were  deprived 
of  it  by  the  action  of  the  court,  had  meri- 
torious claims  upon  the  fund;  and  fi>r  this 
reason  alone,  If  for  no  other,  the  court  ought 
to  have  allowed  the  issues  to  be  made  up  and 
the  jury  to  pass  upon  them.  Instead  of  ruling 
out  all  the  evidence  which  had  been  received 
up  to  that  time,  and  directing  a  verdict  in 
favor  of  some  of  the  claimants  and  against 
others.    Judgment  reversed. 


LANCASTER  v.  LEWIS  et  aL 

(Supreme  Court  of  Georgia.     April  80,  1894.) 

Claims  aoaixst  Decedknt's  Estats— Cosbolida- 

Tios— Mabshalino  A8SBTS— Bonds  of 

Aduinistkatoks. 

1.  Where  a  large  number  of  suits  have  been 
brought  against  the  administrator  of  an  insoi- 
rent  estate^  to  all  of  which  he  has  the  common 
defense  of  plene  administravit  praeter,  and  an 
application  for  a  homestead  In  ue  lands  of  the 
intestate  is  pending,  and  there  are  otlier  com- 
plications in  the  adminlBtration  of  the  estate 
which  do  not  affirmatlTely  appear  to  hare  been 
brought  about  by  the  fault  of  the  administra- 
tor, notwithstanding  the  fact  that  some  years 
have  elapsed  since  the  grant  of  administration, 
a  petition  to  consolidate  all  the  suits  and  try 
them  together,  and  also  to  marshal  the  assets, 
and  decree  a  proper  distribution  of  the  same  ac- 
cording to  the  legal  priorities  existing  among  the 
various  creditors,  hag  equity  in  it,  and  should 
not  be  dismissed  on  general  demurrer. 

2.  Where  two  administrators  execute  a  com- 
mon bond  as  such,  each  is  surety  for  the  other; 
and,  where  one  of  them  dies,  this  suretyship  con- 
tinues in  force  as  to  subsequent  acts  of  the  sur- 
vivor. 

(Syllabus  by  the  (3ourt) 

Error  from  superior  court,  Pulaski  county; 
W.  H.  Pish,  Judge. 

Bill  by  J.  W.  Lancaster,  administrator, 
n.?ninst  Lewis,  Leonard  &  Co.  and  others,  to 
ii'.arshnl  assets.  Judgment  for  defendants, 
And  plaintiff  brings  error.    Reversed. 

The  following  is  the  official  report: 

Williams,  as  administrator  of  J.  C.  McOor- 
mick,  filed  his  equitable  petition  against  Lew- 
is, Leonard  &  C<o.  and  others,  for  direction,  to 
nuinbal  aflseta,  etc.    The  case  afterwards  pro- 


ceeded In  the  name  of  Lancaster,  as  adminis- 
trator, as  plaintiff.  A  demurrer  was  inter- 
posed to  the  petition,  which  demurrer  was 
sustained,  and  to  this  ruling  plaintiff  except- 
ed. The  grounds  of  demurrer  were:  (1) 
There  Is  no  equ'ty  in  the  petition.  (2)  No 
sufficient  cause  is  shown  for  Injunction,  nor 
for  the  interposition  of  equity  powers.  (3) 
There  Is  an  ample  and  complete  remedy  un- 
der the  common-law  proceedings  already  com- 
menced for  all  the  alleged  grievances  of  peti- 
tioner, and  a  resort  to  this  proceeding  Is  whol- 
ly unnecessary.  '  (4)  Under  the  statements  In 
the  petition,  the  assets  are  not  in  a  condition 
to  be  marshaled.  (5)  Petitioner  does  not 
show  that  he  is  without  fault  on  his  part, 
there  being  no  allegation  that  be  has  collected 
the  debts  or  sold  the  property  of  the  estate, 
and  no  reason  given  why  this  has  not  been 
done.  The  petition  alleged:  Petitioner  was 
appointed  administrator  of  the  estate  of  J.  0. 
McCormlck  in  February,  18S7.  The  estate 
was  appraised,  including  both  solvent  and  in- 
solvent choses  In  action,  at  $6,965.42,  and  a 
large  amount  has  been  paid  out  In  payment 
of  Just  debts  of  deceased,  and  In  paying  nec- 
essary expenses  of  administration,  as  will  ap- 
pear by  reference  to  returns  and  vouchers  at- 
tached. J.  O.  McCormlck  and  L.  B.  Wilcox 
were  Joint  administrators  on  the  estate  of  M. 
D.  Wilcox.  McCormlck  died  in  November, 
1886,  leaving  L.  B.  Wilcox  sole  surviving  ad- 
ministrator of  M.  D.  Wilcox.  When  McCor- 
mlck died,  L.  B.  Wilcox  was  perfectly  sol- 
vent. The  assets  of  M.  D.  Wilcox's  estate  had 
been  converted  into  money,  and  L.  B.  Wilcox 
had  in  his  possession  $3,470.99  thereof.  When 
Mc(^rmlck  died,  both  he  and  L.  B.  Wilcox 
were  eadi  fully  able  to  respond  for  any  Just 
claim  against  them,  for  all  amounts  due  the' 
creditors  of  M.  D.  Wilcox.  If  there  has  been 
any  mismanagement  or  devastavit  of  the  es- 
tate of  M.  D.  Wilcox,  it  was  after  the  death 
of  McCormlck,  and  by  L.  B.  Wilcox,  for 
which  McCormick's  estate  is  not  responsible. 
McCormlck  was  always  ready  and  willing  to 
account  for  and  pay  over  all  the  assets  of  M. 
D.  Wilcox  In  his  possession  or  power  to  those 
entitled,  and,  since  McCormick's  death,  peti- 
tioner, as  his  administrator,  has  always  been. 
Said  amount  is  $1,551.76,  with  Interest  from 
June  1,  1886,  and  this' amount  petitioner  Is 
willing  to  pay  over,  and  be  discharged  from 
further  liability.  To  avoid  a  multiplicity  of 
suits  and  unnecessary  expense,  it  is  needful 
that  the  matters  embraced  in  the  suits  here- 
after named  shall  be  determined  in  this  peti- 
tion. All  said  suits  involved  the  same  legal 
propositions  and  the  same  defenses.  AH  the 
matters  pertaining  to  the  estate  of  M.  D.  Wil- 
cox were  referred  to  an  auditor,  who  made 
his  report  to  Pulaski  superior  court  April  8, 
1886;  and,  according  to  the  report,  there  was 
found  In  the  hands  of  the  administrators  $5,- 
022.76.  The  report  was  made  the  Judgment 
of  the  court,  and  decree  rendered  thereon 
against  L.  B.  Wilcox,  surviving  administra- 
tor, at  the  November  term,  1889;  but  no 
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judgment  or  dea'ee  thereon  has  erer  been 
made  against  the  estate  of  McCk>rmlck,  nm: 
against  petitioner  as  his  administrator.  There 
are  now  pending  in  said  superior  court  suits 
upon  the  administration  bond  given  by  Mc- 
Cormlek  and  L.  B.  Wilcox  as  said  adminis- 
trators, various  suits  against  the  administra- 
tors and  their  sureties^  naming  them  and  the 
amounts  for  which  brought.  Under  said  de- 
cree, Ia  B.  Wilcox  claims  $349.70;  Lewis, 
Leonard  &  Co.  claim  $140.56,  O.  P.  Brown 
claims  upon  a  judgment  rendered  in  Houston 
superior  court  (the  validity  of  which  petition- 
er denies)  $127.66,  with  interest,  and  peti- 
tioner owes  attorney's  fees  for  the  manage- 
ment of  said  estate,  $ ,    In  addition  to 

this,  Mary  £.  Williams,  as  next  friend  and 
mother  of  Rebecca  McCormicl^  and  others, 
has  applied  for  homestead  and  exemption  out 
the  estate  of  J.  O.  McCormicIc,  which  is  now 
pending  in  the  court  of  ordinary  of  Pulaslii 
county.  These  claims  are  largely  in  excess  of 
the  whole  of  the  assets  of  McGormiclc's  estate. 
Petitioner  prays  that  he  be  allowed  to  marshal 
the  assets  of  said  estate;  that  the  several  eq- 
uities of  the  various  claimants  thereto  be  in- 
quired into  and  determined,  as  also  the  rights 
of  said  estate,  and  proper  direction  be  given 
blm  as  to  the  distribution  thereof,  to  save 
himself  and  securities  harmless,  and  insure  a 
proper  distribution  of  the  estate;  that  all  of 
said  parties  interplead,  and  have  their  re- 
spective rights  adjusted  under  this  petition; 
that  all  said  common-law  suits,  as  well  as  the 
application  for  homestead,  said  fl.  fas.  and 
claims,  be  enjoined  from  proceeding  until  fur- 
ther order  and  decree  of  this  court  Unless  a 
restraining  order  be'  granted,  the  Injury  ap- 
prehended will  be  done.  He  further  prays 
that,  if  any  necessary  parties  have  been  left 
out,  upon  ascertaining  them  they  may  be 
made  parties  hereto;  that  the  auditor's  report 
and  decree  referred  to  may  be  considered  part 
of  this  petition;  and  for  general  relief.  He 
further  alleges:  Lewis,  Leonard  &  Co.  hold 
against  the  estate  of  McCormlck  a  fi.  fa.  for 
$466.82,  with  interest,  and  another  for  $87.10, 
with  interest,  claimed  to  be  a  prior  lien  upon 
the  assets  of  said  estate,  but  may  not  be  if 
the  homestead  is  granted  and  said  suits  sus- 
tained. These  fl.  fas.  were  obtained  against 
McDuffie  and  McCormlck  during  the  life  of 
McCormlck,  and  McDuffie  is  Insolvent 
Among  said  complications  and  conflicting 
claims,  petitioner  does  not  know  how  to  pay 
out  the  assets  of  the  estate  with  safety  to 
himself  and  sureties.  All  the  claims  due  the 
estate  have  not  been  collected,  nor  all  the  real 
estate  sold,  and  he  does  not  know  the  amount 
that  will  be  realised  out  of  the  estate  for  dis- 
tribution. He  attaches  exemplification  from 
the  court  of  ordinary,  the  application  for 
homestead,  and  asks  leave  to  attach  other  ex- 
hibits should  they  become  necessary.  Process 
was  prayed  to  Liewis,  Leonard  &  Co.,  L.  B 


Wilcox,  administrator  of  M.  D.  Wilcox,  and 

many  other  parties. 

A.  C.  Fate  and  L.  C.  Byan,  for  plaintiff  in 
BTtoe.  J.  Watson,  3.  H.  Martin,  and  W.  L. 
Orice,  for  defendants  in  error. 

SIMMONS,  J.  1.  The  administrator  of  Mc- 
Cormlck filed  his  equitable  petition  against 
Lewis,  Leonard  &  Co.  et  aL  for  direction  to 
marshal  assets,  etc.  The  facts,  so  far  as  ma- 
terial, will  be  found  in  the  official  report  It 
appears  that  the  estate  was  Insolvent,  and 
that  a  large  number  of  suits  had  been  brought 
against  the  administrator,  to  all  of  which  he 
had  a  common  defense  of  plene  adminlstravit 
praeter.  There  was  also  an  application  for  a 
homestead  in  the  land  of  the  intestate,  and 
there  were  other  complications  which  it  is  un- 
necessary to  mention  here.  These  complica- 
tions do  not  appear  to  have  been  brought 
aI>out  by  any  fault  on  the  part  of  the  admin- 
istrator, although  several  years  bad  elapsed 
since  he  was  appointed.  He  petitioned  by  the 
present  suit  tliat  all  the  pending  suits  against 
him  might  be  consolidated  and  tried  together, 
and  that  the  assets  be  marshaled,  and  a  prop- 
er distribution  of  the  same  decreed,  according 
to  the  legal  priorities  existing  among  tlie  va- 
rious creditors.  In  our  opinion,  the  court 
erred  in  dismissing  the  petition  for  want  of 
equity.  The  facts  recited  show  a  sufficient 
equity  to  have  authoriBed  the  court  to  retain 
the  petition,  and  grant  the  relief  prayed  for 
therein. 

2.  McCormlck  and  L.  B.  Wilcox  were  Joint 
administrators  on  the  estate  of  M.  D.- Wilcox. 
McCormlck  died,  leaving  L.  B.  Wilcox  sur- 
viving administrator.  The  petition  alleges 
that,  when  McCormlck  died,  L.  B.  Wilcox  was 
perfectly  solvent;  that  the  assets  of  M.  D. 
Wilcox's  estate  had  been  converted  into  mon- 
ey, and  L.  B.  Wilcox  had  in  his  possession 
$3,470.09  thereof;  and  that.  If  there  had  been 
any  mismanagement  or  devastavit  of  the 
estate  of  M.  D.  Wilcox,  it  was  after  the  death 
of  McCormlck,  and  McCormick's  estate  was 
not  responsible  therefor.  Where  two  admin- 
istrators unite  in  giving  a  joint  bond  for  the 
proper  administration  of  the  estate,  each  is 
surety  for  the  other  (Code,  S  2510),  and,  where 
one  of  them  dies,  this  suretyship  continues  in 
force  as  to  subsequent  acts  of  the  survivor. 
We  are  aware,  that  some  courts  have  held 
that,  where  one  administrator  dies,  his  estate 
is  not  responsible  after  bis  death  for  the  acts 
of  a  coadministrator,  but  we  think  the  better 
opinion  is  that  the  Iiond  remains  as  a  subsist- 
ing security  for  the  performance  of  duty  by 
the  other,  unless  proper  steps  are  taken  to 
have  it  made  inoperative  as  to  future  de- 
faults. To  this  effect,  see  7  Am.  &  Bag.  Enc. 
Law,  pp.  216,  217;  Schouler,  Kx'ra,  1 145,  and 
cases  cited;  Stephens  v.  Taylor,  62  Ala.  268; 
Dobyns  v.  McGovem,  15  Mow  662.  Judgment 
reversed. 
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SMITH  ct  aL  ▼.  MOODT. 

{Supreme  Court  of  Georgia.     April  30,  1894.) 

Actio;*   on  Notb  —  Pbotision"  roK  Attornet's 

Fees — Amocxt  or  Rbcotert  —  IitsTKCcrioss— 

DEPOStTIOS— IXTALID  RBTUBN— UDTILATES  Ei- 
▼ElAPB. 

1.  In  the  trial  of  an  action  upon  a  promis- 
Mty  note  containing  the  stipulation,  "And  should 
it  become  necessary  to  employ  an  attorney  in  the 
collection  of  this  debt,  we  promise  to  pay  all 
reasonable  attorney's  fees  charged  therefor,  the 
plaintiff  would  be  entitled  to  recover  only  the  ac- 
tual counsel  fees  incDired  by  him  nnder  a  rea- 
■ooable  contract  fixing  the  amount  of  the  aame, 
or,  if  he  made  no  contract  as  to  amount,  then 
only  what  would  be  a  reasonable  charae;  and  it 
would  be  Incumbent  on  the  plaintlfTto  prove 
what  was  diarged  him  for  collection,  and  that 
it  waa  reasonable,  or  else  that  no  amount  was 
agreed  npon  between  him  and  his  attorney,  and 
then  show  what  would  in  fact  be  a  reasonable 
charge;  but  as  the  defendant,  without  objection, 
permitted  the  plaintiC(  to  introdace  evidence 
showing  that  reasonable  fees  would  range  from 
10  to  20  per  cent.,  it  was  no  cause  for  a  new  tri- 
al that  ttte  court  charged:  "Upon  the  question 
of  attomey'a  feea,  you  are  to  look  to  this  note, 
and  then  to  the  evidence,  and  determine  what 
would  be  a  reasonable  snm  for  attorney's  fees,— 
whether  it  be  ten  per  cent.,  fifteen  ^er  cent.,  or 
more,  npon  the  amount  of  the  principal  and  in- 
terest found  to  be  due  upon  this  note.  For  sodi 
amount  as  you  may  find  in  that  way,  the  plain- 
tiff would  be  entitled  to  recover  by  virtue  of  the 
contract  as  set  out  in  this  note." 

2.  Where  interrogatories  were  executed  by 
a  single  commissioner  (it  being  inferential  from 
the  record  that  a  second  commissioner  was  dis- 
pensed with  by  consent),  and  it  appeared  that 
the  envelope  in  which  the  interrogatories  and 
the  answers  thereto  were  contained  was  In  a 
badly-mutilated  condition,  being  open  half  its 
length  on  each  side  and  at  each  of  the  four  cor- 
ners, and  not  having  the  name  of  the  commission- 
er written  across  ue  seal  as  directed  in  section 
3888  of  the  Code,  but  there  being  upon  the  en- 
velope an  entry,  signed  by  the  postmaster  at  tiie 
oflice  to  whidi  it  was  addressed,  in  these  words, 
"Recrived  in  bad  condition,  in  due  course  of 
mail,  but  can't  aay  it  has  been  tampered  with," 
it  was  error  to  admit  the  answers  to  these  inter- 
rogatoriee  over  the  objection  of  the  opposite 
party,  baaed  on  the  aboverecited  facts,  made  in 
due  time,  and  in  other  respects  complying  fully 
with  the  requirements  of  section  S8d2  ot  the 
Code,  tonching  exceptions  to  the  execution  and 
return  of  commissions  to  take  interrogatories. 
Because  of  the  facts  stated,  the  answers  ought 
to  hare  been  exdnded,  altiiough  the  envelope 
did  have  inon  it  an  entry,  signed  by  the  post- 
master at  tne  office  where  it  was  mailed^  certify- 
ing that  he  had  received  the  package  from  the 
rommisaiona-,  naming  him,  to  be  forwarded  by 
doe  course  of  mail.  The  answers  bdng  vitally 
important  to  the  plaintiff's  case,  the  error  in  ad- 
mitting them  is  cause  for  a  new  trial. 

3.  There  was  no  other  error  requiring  the 
gnnting  of  a  new  trial. 

(Syllabns  by  tite  Court) 

Error  from  superior  court.  Clinch  county; 
J.  L.  Sweat,  Judge. 

Action  by  Smith,  Buck  &  Co.  against  D.  H. 
Moody.  Judgment  for  defendant,  and  plain- 
tilTs  bring  error.    Reversed. 

S.  W.  Hlbdi,  S.  O.  Atidoaon,  and  Spencer 
B.  AtUnson,  for  plataitura  in  error.  B.  P. 
Padgett  and  John  a  McDonald,  tor  defend- 
tat  tn 


PiG&  CUBIAM.    JadgBMBt  rsTwaed. 


SAVANNAH,  F.  &  W.  RT.  CO.  r.  SMITH. 

(Supreme  Court  of  Georgia.     June  11,  1894.) 
Injury  to  Child— Action  bt  Motdek  —  Amexd- 
mext  of  deota  ration— erpeot  on  limitations 
—  Infant  of  Tender  Teabs  —  Contbibotobt 
Nbouobnoe — Instructions, 

1.  A  wife,  while  living  in  a  state  of  separa- 
tion from  her  husband,  who  has  abandoned  and 
failed  to  provide  for  her  and  their  minor  child, 
having  the  entire  care  and  custody  of  the  child, 
is  entitled  to  maintain  an  action  against  a  rail- 
way company  for  injuries  negligently  inflicted 
upon  the  child  since  the  separation  took  place, 
by  reason  of  which  she  is  deprived  of  his  serv- 
ioea. 

2.  Where  a  declaration  filed  la  due  time 
failed,  for  the  want  of  vitally  essential  allega- 
tions, to  set  forth  a  cause  of  action,  but  such  al- 
legations were  afterwards,  by  leave  of  the  court, 
supplied  by  amendmesat,  and  at  a  subsequent 
term  as  order  was  passed  striking  the  amend- 
ment, whereupon  the  plaintiff  dismissed  her  ac- 
tion, and  afterwards,  within  six  months,  brought 
another  action,  which  substantially  set  forth 
the  same  cause  of  action  contained  in  the  orig- 
inal declaration  as  amended,  this  second  action 
was  a  renewal  of  the  first,  and  was  not  barred 
by  the  statute  of  limitations,  altlioagh  filed  more 
than  two  years  after  the  eanaa  of  action  ac- 
crued. 

3.  On  the  trial  of  an  action  against  a  rail- 
way company  for  personal  Injuries  to  a  child 
nine  years  of  age,  it  was  not  pertinent  and  appro- 
priate to  charge  the  jury  that  "a  child  under  the 
age  of  ten  years  ib  not  presumed  in  law  to  have 
arrived  at  the  age  to  discern  between  right  and 
wrong,  and  of  sufficient  capacity  and  knowledge 
to  make  him  responsible  for  his  acts,  and  would 
not  be  chargeable  of  knowledge  of  right  and 
wrong,  unless  it  be  dearly  shown  that  he  had 
such  knowledge  and  capacity.  If  you  find  from 
the  testimony  that  this  plaintiff  was  injured. 
that  he  was  nine  years  old  or  less,  the  la^  does 
not  presume  that  he  has  arrived  at  that  age  so 
as  to  have  the  proper  discretion  in  Judging  be- 
tween right  and  wrong,  unless  it  Is  shown  by 
proof  that  he  had."  The  child  being  before  the 
jury  as  a  witness,  the  Jury  should  have  been  left 
free  to  determine  for  themselves,  from  his  own 
and  other  evidence,  what  his  capacity  was  for 
exercising  care  for  his  own  safety  at  the  time 
of  the  injury. 

4.  In  view  of  the  entire  charge  as  given, 
there  was  no  error  as  against  the  company  in 
charging  as  follows:  "If  you  find  that  the  de- 
fendant company  contributed  to  this  accident  or 
to  this  injury,  and  the  boy  also  contributed  to  it, 
in  that  event  you  would  diminish  the  amount  of 
the  recovery  in  proportion  to  the  amount  of  the 
negligence  that  he  contributed  to  the  injury." 

(Syllabns  by  the  Court) 

Error  from  superior  court,  Ware  county; 
C.  C.  Smith,  Judge. 

Action  by  Susan  Smith  against  the  Savan- 
nah, Florida  &  Western  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     Reversed. 

Erwln,  Dn  Bignon  &  Ctalsholm  and  S.  W. 
Hitch,  for  plaintiff  In  error.  O.  J.  Holton  St 
Son  and  Symmes  &  Bennet,  for  defendant 
in  error. 

SIMMONS,  J.  1.  Sasan  Smith  sned  tlie 
railroad  company,  alleging  that  on  the  12th 
ot  September,  1887,  her  minor  son  Fnlton 
boarded  the  defendant's  train,  and,  while 
the  train  was  running  at  considerable  q>eed, 
one  at  the  employes  of  the  defendant  posh- 
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ed  him  off  the  train,  and  he  fell  on  the  track, 
and  a  car  wheel  ran  over  one  of  hla  legs, 
making  him  a  cripple  for  life.  OThls  declara- 
tion was  filed  January  12,  1S89.  By  an 
amendment,  which  was  allowed  by  the  court 
AprU  8,  1890,  the  plaintiff  alleged,  in  sub- 
stance, that,  at  the  time  of  the  Injury,  the 
child  Injured  as  above  set  forth  lived  with 
her,  and  now  does  so;  that  her  husband,  the 
father  of  the  child,  long  before  the  Injury, 
had  failed  to  provide  for  him,  and  had  de- 
serted her  and  her  children,  and  the  aban- 
donment BtUl  continued';  that  she  had  the 
entire  care  of  the  children,  and,  by  reason 
of  their  abandonment  by  ha*  husband,  she 
was  compelled  to  provide  for  them  herself, 
and  was  therefore  entitled  to  the  custody  of 
the  injured  child  and  the  valne  of  his  serv- 
ices. The  amendment  sets  out  what  his  serv- 
ices were  worth  at  the  time  of  the  Injury, 
and  what  they  would  probably  be  worth  up 
to  the  time  of  his  becoming  of  age.  Under 
this  state  of  facts,  we  think  the  mother  was 
entitled  to  the  custody  and  services  of  the 
child,  and,  if  It  was  Injured  by  the  negligence 
or  recklessness  of  an  employfi  of  the  com- 
pany, she  would  be  entitled  to  recover,  al- 
though her  husband  was  still  living.  If  a 
husband  or  father  abandons  his  wife  and 
children,  and  refuses  or  falls  to  maintain 
them,  but  leaves  them  to  earn  their  own  sup- 
port, the  mother  becomes  the  head  of  the 
family,  and  Is  entitled  to  the -custody  of  the 
children  and  to  their  earnings;  and  if,  by 
the  negligence  of  another,  on»  of  the  chil- 
dren is  injured,  we  see  no  reason  why  the 
mother  should  not  be  entitled  to  recover  the 
value  of  the  services  of  the  injured  child. 
The  husband's  abandonment  of  the  children 
and  bis  failure  and  refusal  to  support  them 
are  a  voluntary  relinquishment  of  his  right 
to  their  custody  and  to  their  services.  Sec- 
tion 1703  of  the  Code  declares  that  "until 
majority  the  child  remains  under  control  of 
the  father,  who  is  «ititled  to  his  services 
and  the  proceeds  of  his  labor."  It  declares, 
also,  that  "this  parental  power  Is  lost  *  *  • 
by  the  failure  of  the  father  to  provide  neces- 
saries for  his  child,  or  his  abandonment  of 
his  family."  The  amendment  alleges  both 
of  these  grounds. 

2.  It  appears  from  the  record  that  the  orig- 
inal declaration  was  filed  within  the  time  pre- 
scribed by  law  for  bringing  such  suits.  Aft- 
er allowing  the  amendment,  the  court,  at  a 
subsequent  term,  reconsidered  its  action,  and 
passed  an  order  striking  the  amendment; 
whereupon  the  plaintiff  dismissed  her  ac- 
tion, and  within  six  months  thereafter 
brought  another  action,  in  which  the  same 
cause  of  action  contained  in  the  original  dec- 
laration, as  amended,  was  substantially  set 
forth.  It  was  contended  by  couns^  for  the 
defendant  that  no  cause  of  action  having 
been  set  forth  in  the  original  declaration,  and 
the  amendment  having  been  stricken  before 
the  case  was  dismissed,  no  cause  of  action 
was  left  pending  at  the  time  of  the  dismissal. 


and  therefore  the  action  could  not  be  re- 
newed, under  section  2832  of  the  Code,  which 
authorizes'  a  renewal  of  an  action  within 
six  months  after  a  dismissal  ae  nonsuit;  that, 
as  no  cause  of  action  was  pending  at  the 
time  of  the  dismissal,  there  was  nothing  to 
renew,  and  the  present  declaration,  being  filed 
more  than  two  years  after  the  injury,  was 
barred  by  the  statute  of  limitations.  This 
contention,  in  our  opinion,  was  not  sound. 
Although  the  original  declaration  did  not  set 
out  a  cause  of  action  in  the  mother,  yet,  when 
the  amendment  showing  her  right  to  recover 
was  allowed.  It  made  the  declaration  a  good 
one  in  this  respect,  and  became  a  part  there- 
of, as  much  so  as  if  the  allegations  in  th» 
amendment  had  been  inserted  in  the  declara- 
tion when  it  was  first  drawn  and  filed;  and 
when  the  court,  at  a  subsequent  term,  struck 
the  amendment,  and  the  plaintiff  thereupon 
dismissed  her  action,  she  had  at  this  term 
of  the  court  a  good  cause  of  action,  and 
if  she  renewed  it  by  bringing  another  action, 
setting  forth  the  same  cause  of  action  con- 
tained in  the  original  declaration  as  amend- 
ed, the  second  action  was  a  renewal  of  the- 
first,  and  was  not  barred  by  the  statute  of 
limltatlonB,  although  filed  more  than  two 
yc-ars  after  the  cause  of  action  accrued. 

3.  It  was  complained  that  the  court  erred 
in  charging  the  jury  as  follows:  "A  child 
under  the  age  of  ten  years  Is  not  presumed  In 
law  to  have  arrived  at  the  age  to  discern 
between  right  and  wrong,  and  [to  be]  of  suffi- 
cient capacity  and  knowledge  to  make  him 
responsible  for  his  acts,  and  would  not  be 
chargeable  of  knowledge  of  right  and  wrong, 
unless  it  be  clearly  shown  that  be  had  sncb 
knowledge  and  capacity.  If  you  find  from 
the  testimony  that  this  plaintiff  was  injured, 
that  he  was  nine  years  old  or  less,  the  law 
does  not  presume  that  he  has  arrived  at  that 
age  so  as  to  have  the  proper  discretion  In 
judging  between  right  and  wrong,  unless  It 
Is  shown  by  proof  that  he  had."  Under  the 
facta  in  the  case,  we  do  not  think  this  charge 
was  pertinent  and  appropriate.  The  child 
was  before  the  jury  as  a  witness,  and  they 
ought  to  have  been  left  free  to  determine  for 
themselves  from  his  appearance  and  his  tes- 
timony, and  the  testimony  of  others  on  this 
subject,  what  his  capacity  was  for  exercis- 
ing care  for  his  own  safety  at  the  time  be 
was  injured,  without  being  hampered  by  pre- 
sumptions of  laws  either  for  or  against  the 
competency  of  the  child.  See  Railroad  Go. 
V.  Rylee,  87  Ga.  491.  13  S.  B.  584;  Rail- 
road Co.  V.  Golden  (last  term)  21  S.  B.  68. 
Some  children  are  much  more  precocious  than 
others.  A  child  nine  years  of  age,  who  has 
been  reared  in  the  neighborhood  of  railroads, 
and  who  has  ridden  upon  them  frequently. 
may  have  as  much  capacity  for  realizing  the 
dangers  connected  thwewlth,  and  exercising 
care  for  bis  own  safety,  aa  a  yonth  of  15 
years  not  familiar  with  railroads  would  have. 
As  to  the  rule  which  should  be  applied  to 
Infants  with  respect  to  due  care,  see  Rail- 
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road  Co.  t.  Young,  SI  Ga.  307,  7  S.  B.  912; 
I<L,  83  Ga.  512,  10  a  B.  197. 

4.  la  view  of  tbe  entire  cbarge  aa  given, 
there  was  no  error  aa  against  tlie  company 
in  cliarglng  as  set  out  In  the  fourth  head- 
note  to  this  opinion. 

Judgment  reversed. 


BAKER  et  aL  v.  CITY  NAT.  BANK  OF 

GRIFFIN. 

(Supreme  Conrt  of  Georgia.     Jane  11,  1894.) 

COKBTBDOTION  OV  FbTITION— ACTION  OK  CHATTEL 

MoRTQiOK  Debt  —  Absi'mption  bt  Pdhcrabek 
or  OooDS — Joinder  of  Defendants— VaxnE — 
ArpoiyTUBST  or  Recbiysb  —  Injvxctiok 
AOAixsT  Bale. 

1.  Property  constmed,  the  petition  in  this 
case  is  not  a  proceeding  to  enforce  the  lien  of  the 
mortgage,  bnt  ai,  to  the  resident  defendant  is 
an  action  to  recorer  a  general  judgment  against 
him  on  the  mortgage  debt,  and  as  to  one  of  the 
nonresident  defendanta  to  recover  a  like  judg- 
ment against  him  founded  upon  his  alleged  prom- 
ise made  to  the  mortgagor  to  pay  that  debt.  As 
to  the  other  nonresident  defendant,  its  object  is 
to  attack  Ids  title  to  the  goods  as  being  only  col- 
orable aa  between  himself  and  the  first  nonreai- 
dont  defendant  mentioned,  and  to  deprive  him 
of  possession  and  control,  pending  the  contro- 
versy. 

2.  One  who,  apon  tbe  purchase  of  mort- 
gaged property,  contracts  with  the  mortgagor  to 
pay  the  mortgage  debt,  the  mortgagee  not  oeing 
a  party  to  the  agreement,  cannot  be  treated  by 
the  mortgagee  aa  a  joint  laromisor  with  the  mort- 
gagor, so  as  to  render  both  of  them  subject  to 
suit  in  the  same  action,  legal  or  equitable,  in  the 
county  of  the  mortgagor's  residence,  the  purchas- 
er beine  a  resident  of  another  county. 

3.  Even  treating  the  suit  as  well  brought 
aa  against  all  the  defendants,  there  being  no  al- 
legation of  insolvency  as  to  the  two  defendants 
residing  in  another  county,  or  either  of  them, 
and  the  proof  being  that  they  are  both  in  fact 
solvent,  there  would  be  no  just  cause  for  appoint- 
ing a  receiver  or  for  enjoining  the  sale  by  them 
of  the  mortgaged  goods,  the  greater  part  of  the 
assets  to  which  the  mortgage  applies,  if  not  all 
of  them,  being  necessary  to  pay  partnership 
debts,  and  these  debts  being  superior  to  and 
hnving  priority  over  the  lien  of  the  mortgage, 
which  lien  is  restricted  to  the  interest  of  the 
mortgagor  in  the  residue  of  the  assets  after  the 
payment  of  all  liabilities  of  the  partnership. 

(Syllabus  by  the  Court) 

Brror  from  snperior  court,  Spalding  coun- 
ty; J.  J.  Hunt,  Judge. 

Petition  by  the  City  National  Bank  of  Grif- 
fin against  W.  F.  Baker  and  others.  Judg- 
ment for  plaintiff,  and  defendanta  bring  er- 
ror.    Beveraed. 

Tbe  f4dlowlng  la  the  official  report: 

Tbe  City  National  Bank,  by  Its  petition  to 
tbe  Biiperior  court  of  Spalding  county,  al- 
leged: For  several  years  Shelton  &  Baker,  a 
firm  composed  of  Shelton,  of  Spalding  coun- 
ty, and  Baker,  of  Bartow  county,  have  been 
mercbandislntr  in  Griffin,  the  buaineBs  being 
under  tbe  immediate  control  of  Shelton.  On 
January  2,  1894,  Shelton  made  and  delivered 
to  A.  J.  Burr  a  mortgage  on  his  half  interest 
in  tbe  stock  of  goods,  to  secure  four  notes 
for  9110,  each  dne  tbe  Ist  of  April,  June, 
August,  and  November,  1894,  Burr  trans- 
ferred tbe  mortgage  and  notes  to  petitioner. 


and  the  mortgage  was  duly  recorded  Janu- 
ary 3,  1894.  February  8,  1894,  Baker  came 
to  Griffin,  and  negotiations  were  begun  for 
a  sale  by  Shelton  to  Baker.  Sbelton  at  once 
notified  Baker  that  he  bad  given  said  mort- 
gage, to  which  act  Baker  made  no  objection, 
but  said.  If  he  bought  him  out,  that  would  be 
the  first  debt  to  be  paid.  Immediately  after- 
wards Shelton  transferred  to  Baker  all  Shel- 
ton's  Interest  in  said  stock  and  business,  in 
consideration  that  Baker  would  pay  the  mort- 
gage and  notes  and  all  other  liabilities.  In 
pursuance  of  this  trade  Baker  took  control 
of  the  stock,  through  bis  agent  Turner,  and 
now  claims  to  have  sold  the  stock  to  Turn- 
er, who  is  now  in  possession  thereof.  In 
the  transfer  between  Shelton  and  Baker  there 
was  no  consideration  other  than  that  named 
above.  The  stock  Invoiced  over  $4,400,  and 
the  firm  liabilities  were  about  $2,800.  WbUe 
the  sale  was  pending,  Sbelton  assured  peti- 
tions that  Baker  would  pay  the  mortgage, 
and  after  the  sale  was  made  told  petitioner 
the  same  thing.  Baker  has  now  notified  pe- 
titioner that  be  declines  to  pay  it,  and  re- 
pudiates the  contract  made  with  Sbelton. 
Turner,  Baker's  agent.  Is  still  in  possession. 
Is  rapidly  disposing  of  the  stock,  and  will 
dispose  of  It  entirely  or  take  it  to  Carters- 
ville.  The  mortgage  is  not  due,  and  petition- 
er cannot  foreclose  It,  and  believes  all  tbe 
parties  to  tbe  transaction  are  about  to  move 
from  tbe  county.  Turner  was  a  clerk  for 
Baker,  and  has  no  means.  Sbelton  is  in- 
solvent, and  petitioner  has  no  means  of  learn- 
ing Baker's  financial  standing.  Petitioner 
prayed  for  Injunction,  receiver.  Judgment 
against  Shelton  &  Baker  for  the  full  amount 
due  It,  and  for  process.  The  mortgage,  copy 
of  which  was  attached,  was  attested  by  J. 
G.  Rhea,  notary  public. 

Shelton  answered:  Baker  came  to  Griffln 
about  January  31,  1894,  and,  after  looking 
Into  tbe  business,  opened  negotiations  to  buy 
him  out  He  then  told  Baker  be  had  given 
tbe  mortgage  on  his  Interest  for  $440,  and 
that  it  was  held  by  tbe  City  National  Bank, 
and  Baker  replied,  "The  mortgage  will  be  tbe 
first  debt  paid."  Finally  the  following  agree- 
ment was  made:  Shelton  was  to  transfer  his 
Interest  to  Baker,  and  Baker  was  to  pay  off 
tbe  mortgage,  and  then  pay  all  the  firm 
debts.  An  inventory  of  tbe  stock  was  tak- 
en, and  it  invoiced  over  $4,400.  The  liabili- 
ties were  about  $2,800.  This  was  the  only 
consideration  of  tbe  transfer,  and,  if  Baker 
declines  to  carry  out  his  agreement,  the  con- 
sideration has  failed  and  the  transfer  is 
void;  and  petitioner  asks  that  It  be  decreed 
void,  and  that  tbe  court  would  either  ap- 
point a  receiver  and  wind  up  the  business 
for  the  benefit  of  the  creditors,  or  that  the 
stock,  etc.,  be  turned  back  to  Shelton  & 
Baker,  to  be  held  as  they  were  before  tbe 
transfer.  He  believes  that  Turner  knew 
the  terms  of  said  trade,  and  knew  that  Baker 
was  to  pay  tbe  bank  and  other  debts. 

Baker  and  Turner  pleaded  to  tbe  Jurlsdlc- 
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tlon,  on  tbe  ground  of  their  residence  In  Bar- 
tow connty.  Further,  that  they  are  not  Joint 
or  several  obligors  with  Shelton  to  plaintiff, 
and  in  no  way  legally  bound  for  the  debt; 
and  that  there  Is  a  misjoinder  of  each  of 
them.  In  order  to  try  to  give  the  superior 
■court  of  Si)aIdlDg  county  jurisdiction  of  them. 
They  each  answered,  their  answers  being.  In 
substance:  Shelton  &  Baker,  while  citizens 
■of  Bartow  county,  entered  Into  a  partnership 
to  engage  In  business  at  GrU&n  or  elsewhere, 
under  which  each  was  to  furnish  an  equal 
amount  and  over  a  thousand  dollars.  Shel- 
ton was  to  conduct  the  business  and  have  full 
charge  of  It,  and  receive  ^600  a  year  out  of 
the  undivided  profits,  the  remaining  profits 
to  be  equally  divided,  but,  If  he  ran  the  busi- 
ness without  employing  a  watchmalier,  he 
was  to  receive  only  $300  out  of  the  undivided 
profits.  Shelton  represented  to  Baker  that  he 
furnished  $733.37,  but  Baker  cannot  say 
whether  this  Is  true.  Baker  furnished 
^$932.81.  Shelton  moved  to  Grlffln,  and  con- 
■ducted  the  business  until  January  31,  1894, 
when  It  was  dissolved  by  mutual  consent, 
■Shelton  conveying  all  his  Interest  therein  by 
warranty  deed  to  Baker.  Dp  to  a  short  while 
before  said  date.  Baker  had  Implicit  confi- 
dence in  Shelton's  Integrity,  and  therefore 
went  to  Grlffln  seldom,  and  never  scrutinized 
tbe  conduct  of  tbe  bnslness;  Shelton  assur- 
ing him  that  the  business  was  In  good  shape, 
and  the  firm  making  money.  About  Janu- 
ary 27,  1891,  Sbdton  wrote  to  him  to  come 
down  after  the  Ist,  bat  knew  that  bis  en- 
gagements were  such  be  could  not  leave  home 
from  the  1st  to  the  4th  of  each  month.  From 
the  tone  of  the  letter  he  (Baker)  became  un- 
easy, went  to  Grlffln  on  January  29th,  bad  a 
conference  with  Shelton,  and  from  a  cursory 
examination  of  the  books  did  not  like  tbe  sit- 
uation of  the  business,  and  offered  to  convey 
all  bis  interest  to  Shelton  if  Shelton  would 
pay  the  partnership  debts  or  give  him  good 
security  agrainst  them.  Tbe  next  day  Shel- 
ton came  with  him  as  far  as  Acworth  to  try 
to  get  the  money,  but  wrote  him  from  Ac- 
worth  that  he  could  not  do  so,  and  advised 
that  tbe  best  thing  they  could  do  was  to 
make  an  assignment  It  was  on  the  night  of 
January  29th  that  Sbelton,  In  answ^  to  a 
question  from  Baker  as  to  how  and  whepce 
he  got  the  $400  he  said  he  had  paid  his  kins- 
man on  a  debt,  told  Baker  he  got  the  money 
from  the  City  National  Bank,  and  bad  given 
a  mortgage  on  hla  half  Interest  In  tbe  busi- 
ness to  secure  Its  payment.  Baker  did  not 
then  and  never  has  ratified  this  act.  On  Jan- 
uary 30th,  Baker  was  advised  by  his  attorney, 
Mr.  Gonyers,  that  the  partnership  debts  would 
have  to  be  first  paid,  before  any  of  the  part- 
nership assets  could  be  applied  to  individual 
debts  of  a  partner;  that  the  interest  of  a 
partner  was  not  the  subject-matter  of  levy 
and  sale,  and  be  did  not  believe  that  a  part- 
ner could  legally  bind  by  mortgage  bis  inter- 
est in  a  partnership  for  bis  individual  debts 
withont  the  consent  of  his  partner,  if  at  all; 
and  be  was  sure,  as  Shelton  was  Insolvent 


and  the  partnership  probably  so.  Baker  could 
have  all  the  assets  applied  to  the  partnership 
debts  to  the  exclusion  of  the  mortgage.    With 
this  advice  Baker  went  to  Griffin,  January 
81st,  and  asked  Sbelton  if  he  was  willing  to 
turn  over  the  whole  business  to  him.  as  be 
was  bound  for  the  partnership  debts,  and 
would  have  to  pay  them,  as  none  of  them 
could  be  made  out  of  Sbelton.    In  reply,  Sbel- 
ton said  he  was  willing  to  do  anything,  be- 
gan to  cry,  and  at  last  pretended  to  be  un- 
easy for  fear  the  partnership  debts  would 
ruin  Baker;  and  Baker  drew  the  deed,  and 
Shelton  read  It,  and,  when  he  came  to  the 
part  warranting  the  title  against  the  claims 
of  all  persons,  asked  Baker  what  about  the 
mortgage,  and  Baker  told  him  if  he  (Shd- 
ton)  had  not  the  money  he  did  not  see  bow 
Shelton  could  defend  it     No  one  was  present 
but  Shelton  and  Baker,  and  they  were  talking 
in  a  vary  low  tone.     Baker  in  no  way  agreed 
to  become  responsible  for  the  debt  as   be 
would  have  had  to  lose  an  he  put  into  the 
business,  and  pay  Shdton  $440  of  what  Sbel- 
ton pnt  into  It  if  he  had  agreed  to  pay  or 
be  responsible  for  the  mortgage  debt    Sbel- 
ton told  Baker  he  got  $400  on  the  notes  and 
mortgage  from  the  bank,  and,  if  this  is  true, 
then  Rhea,  who  was  at  tlie  time  acting  cash- 
ier of  the  bank,  could  not  act  as  notary  pub- 
lic in  attesting  the  mortgag&    Defendants 
are  informed  that  all  tbe  principal  named  in 
the  note  over  $400  Is  usury,  and  charge  that 
the  transaction  was  made  to  appear  in  the 
name  of  Burr  in  order  to  place  the  bank.  If 
possible,  in  the  position  of  bona  fide  purchaser 
for  value  before  due  of  commercial  iiaper; 
but  such  a  position  would  not  benefit  it  for 
the  bank,  and  Burr,  who  defendants  charge 
Is  its  acting  president,  knew  all  about  It    De- 
fendant took  the  deed  in  good  faith  from 
Shelton,  and  intended  to  convert  tbe  assets 
into  money  as  quickly  as  he  could,  and  apply 
the  proceeds  to  the  i>artnershlp  debts.     He 
put  the  assets  in  the  possession  of  J.  J.  Speer. 
of  Grlffln,  who  had  been  employed  by  the 
partnership  up  to  that  time,  and  on  February 
2d  he  (Baker)  sold  them  all  to  Turner,  con- 
veying them  by  warranty  deed,  and  taking 
from  Turner  a  mortgage  to  secure  the  pur- 
chase money.    This  sale  was  made  in  good 
faith,  to  convert  tbe  assets  into  money,  so  as 
to  pay  the  partnership  liabilities  as  tar  as  pos- 
sible. Baker  has  learned  that  the  partnerabip 
liabilities  amount  to  $3,766.70,  beeldea  a  small 
debt  which  Turner  paid  recently  at  Baker's 
request,  and  all  the  partnership  assets  which 
came  Into  Baker's  hands  will  not  be  enough 
to  pay  the  debts,  entailing  on  him  a  loss  of 
the  amount  he  put  into  the  business,  and  sev- 
eral hundred  dollars  besides  he  wIU  have  to 
pay  on  the  partnership  debts.    Turner   has 
never  held  the  property  as  Baker's  agent  but 
has  held  it  in  his  own  right  as  above  stated. 
The  Inventory  of  the  assets  was:    Mercbaa- 
dise,  $2,590.25;  store  fnmltore,  $362.85;   notes 
solveut  and  Insolvent  $541^45;  aoconnta  sol- 
vent and  ins(dvent,  $918.80;  aggregattne  ^• 
412.83.     All  the  assets  w^re  not  worth  over 
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13,000,  and  Turner  offers  to  take  $3,000  for 
them,  and  Baker  offers  to  transfer  his  mort- 
gage  to  any  parctaaser  from  Turner,  without 
reconrse,  upon  payment  to  Turner  of  the  $3,- 
000.  Baker  never  authorized  Shelton  to  rep- 
resent to  plaintiff  that  Baker  -would  pay  the 
mortage  debt  In  equity  Shelton  had  no  in- 
terest in  the  partnership  property  when  he 
ptre  the  mortgage,  there  being,  according  to 
the  books,  large  amounts  of  cash  which  went 
into  Shelton's  hands,  and  are  unaccounted 
far,  and  on  a  just  accounting  Shelton  would 
hare  had  no  Interest  in  the  business,  even  if 
there  bad  been  no  partnership  debts  outstand- 
ing. The  firm  made  its  deposits  with  idain- 
tiff,  in  part  at  least,  up  to  January  8,  1804, 
when  Shdton  ceased  to  deposit  with  it,  which 
oDgbt  to  have  put  Burr  and  plaintiff  upon  no- 
tice before  the  money  was  furnished  by  them 
to  Shelton,  especially  when  the  firm  had  over- 
drawn Kb  bank  account  with  plaintiff.  Nei- 
ther Turner  nor  Baker  is  insolvent,  and  it  was 
ts  easy  matter  for  plaintiff  to  find  out  their 
financial  standing  by  inquiries  of  the  Bank 
oC  Cartersvllle.  • 

On  the  hearing  before  the  Judge  below  evi- 
dence was  introduced  fw  the  petitioner  to 
the  following  effect:  Shelton  gave  the  bank 
the  mortgage  on  his  half  tntMrest,  and  sub- 
sequmtly  transferred  his  Interest  in  the 
stock  to  Baker,  in  consideratiMi  that  Baker 
would  iiay  the  mortgage  and  all  other  lia- 
bilities of  the  firm.  An  inventory  of  the 
stock  was  taken  at  the  time,  and  It  amount- 
ed to  something  over  9^400,  and  tlie  entire 
liabilities  were  about  $2,800,  leaving  a  net 
balance  in  the  business  of  $1,000.  When  the 
transfer  was  made  it  was  specially  agreed 
that  the  bank's  debt  should  be  paid  by 
Bakar.  which  agreement  was  a  part  of  the 
consideration.  Baker  has  not  paid  Shelton 
a  cent  for  his  interest,  though  he  promised 
•Shelton  that  aft«r  the  bank's  debt  and  the 
other  debts  of  the  firm  were  paid  he  could 
have  bis  part  of  the  net  surplus.  Turner 
told  Shelton  that  Baker  told  him  that  he 
(Baker)  had  promised  to  pay  the  bank's 
mortgage,  had  assumed  the  payment  of  It, 
and  had  arranged  it  so  It  would  not  bother 
him  in  bis  work  in  Griffin.  When  the  trade 
was  made  between  Baker  and  Slielton  for 
the  stock,  Sheltcm  told  Baker  of  the  mort- 
gstge,  and  Baker  said  that  this  would  be  the 
first  deM  paid.  The  above  appears  from  the 
ailidavft  of  Mr.  and  Mrs.  Shelton,  Mrs.  Shel- 
ton stating  that  she  was  present  and  heard 
the  trade  between  Baker  and  Shelton. 
Speer  made  affidavit  that  Baker  told  him  of 
the  m<HPtgflge,  and  said  he  (Baker)  would 
have  it  to  pay;  and  that  the  stock  of  goods 
were  inrcriced  at  abont  $4,100,  without  the 
flxtures,  and  d^Maent  did  not  know  the  in- 
voice of  the  fixtures.  Plaintiff  read  In  evi- 
dence an  unexecuted  afOdavit  of  Turner,  to 
the  following  effect:  Befwe  he  bought  the 
stock  Baker  told  him  of  the  mortgage,  and 
said  the  mortgage  would  not  Interfere  with 
him  (Tomer)  in  his  parchose,  and  that  when 
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it  was  presented  for  Turner  to  notify  him 
and  he  would  take  care  of  it  or  protect  it, 
or  words  to  that  effect  Accompanying  this 
were  affidavits  of  R.  T.  Daniel  and  H.  C. 
Burr  that  this  affidavit  was  prepared  by 
Daniel  in  Turner's  presence;  that  it  was 
read  over  to  Turner  and  by  Turnar,  and 
Turner  said  it  was  true,  and  started  to  sign 
it,  and  then  asked  to  show  it  to  bis  attor- 
ney, and  went  off,  and  handed  it  to  his  at- 
torney, and  then  declined  to  sign  it  H.  C. 
Burr  made  affidavit:  No  threat  or  Induce- 
ment of  any  kind  was  made  to  or  against 
Sh^on  to  Induce  him  to  sign  any  affidavit 
or  other  paper,  nor  threat  to  get  him  to  leave 
Grlffln,  nor  did  any  officer  or  person  connect- 
ed with  the  bank  request  him  to  leave. 
They  did  not  want  him  to  leave.  As  soon 
as  the  bank  learned  that  Turner  was  in 
Griffin,  after  Shelton  sold  ont.  Turner  was 
infcx-med  of  the  mortgage,  and  said  he  was 
aware  of  it;  that  Baker  would  attend  to  all 
that;  that  he  (Turner)  understood  the  bank 
would  be  protected;  and  that  Baker  was  to 
pay  all  the  debts.  Turner  afterwards  said, 
lu  respcmse  to  a  request  to  Indorse  the 
bank's  notes,  that  the  bank  would  be  paid, 
and  that  if  Baker  said  so  he  (Turnor)  would 
indorse  the  bank's  notes,  but  that  as  fast 
as  the  money  came  in  tbe  notes  would  be 
paid.  The  bank  was  satisfied  with  this,  un- 
til It  received  a  letter  from  Conyers  declin- 
ing to  pay  tbe  debt  and  repudiating  the  en- 
tire raattOT.  This  letter  was  introduced,  and 
stated  Baker's  position  In  tbe  matter  sub- 
stantially as  stated  in  his  answer,  and  asked 
for  notice  If  any  legal  steps  were  to  be 
taken,  so  that  Turner  might  not  be  given 
unnecessary  trouble,  and  the  necessary  bond 
might  be  given,  and  stating  that  Baker  sold 
the  whole  stock  to  Turner,  and,  of  course, 
would  protect  the  title  he  conveyed  to  Turn- 
er. It  was  admitted  that  A.  J.  Burr  fur- 
nished no  money  to  Shelton  on  the  notes 
and  mortgage,  but  carried  them  to  the  t>ank, 
and  discounted  them  for  Shelton.  By  di- 
rection of  the  court,  the  following  statement 
was  put  Into  the  bill  of  exceptions,  over  the 
objection  ot  counsel  for  Baker  and  Turner, 
to  which  Baker  and  Tmrner  except:  "Tliat 
coimsel  for  plaintiff  asked  James  B.  0>n- 
yers  if  he  had  the  written  agreement  men- 
tioned in  the  mortgage  gIvMi  by  J.  L.  Turner 
to  W.  F.  Baker,  dated  February  3,  1894,  In 
his  possession.  Conyers  replied  he  did. 
Counsel  for  plaintiff  then  asked  said  Conyers 
to  furnish  it  to  him  to  read  In  evidence. 
Said  Conyers  declined  to  produce  tbe  paper, 
because  plaintiff  had  served  no  notice  or  snb- 
pooia  dnces  tecum  to  compel  its  production. 
The  counsel  tot  praintlff  then  appealed  to 
the  court  to  require  the  production  of  the 
writing,  and  the  court  declined  to  require  the 
production  of  said  writing."  It  is  insisted 
by  plaintiffs  In  error  that  it  was  error  to  re- 
quire tills  put  in  the  bill  of  exertions,  as  It 
was  not  evidence  In  tbe  c)>8e. 
For  the  defendant  the  following  evidence 
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was  introduced:  After  Shelton  transferred 
bis  Interest  to  Baker,  Baker  left  the  busi- 
ness In  the  hands  of  Speer  as  his  agent,  until 
Turner  came  down  and  took  charge  of  the 
business  for  himself  on  February  3,  1894. 
About  January  1,  18dl,  Speer  helped  Shelton 
to  take  stock  of  the  merchandise  and  notes 
and  accounts,  but  not  of  the  store  furniture. 
This  inventory  amounted  to  about  $4,100. 
No  other  inventory  was  made  afterwards  un- 
til Turner  took  charge,  which  last  was  the 
only  complete  inventory  Speer  knew  of,  and 
it  amounted  to  |4,400,  including  all  notes  and 
accounts,  solvent  and  insolvent,  and  store 
furniture.  Baker  never  at  any  time  told 
Speer  that  he  had  promised  to  pay  the  mort- 
gage to  the  bank,  but  what  Speer  understood 
him  to  say  was  that  be  would  have  that 
mortgage  debt  to  pay.  Turner  never  told 
Shelton  that  Baker  had  told  Turner  that 
Baker  had  promised  to  pay  the  bank's  mort- 
gage, and  had  assumed  the  same,  and  had 
arranged  It  so  It  would  not  bother  Turner  in 
his  work  in  Griffin,  and  Baker  never  told 
Turner  any  such  thing.  Turner  never  made 
the  statement  set  out  in  the  evidence  for 
plaintiff,  as  to  what  Baker  bad  said  he  would 
do  about  the  mortgage  debt  Baker  bad 
never  told  Turner  that  he  would  or  would 
not  i>ay  that  debt  Turner  knew  Baker  was 
amply  solvent,  and  had  Baker's  warranty 
deed,  and  knew  Baker  would  protect  bis 
(Turner's)  title;  and  Turner  may  have  said 
he  would  indorse  the  notes  or  pay  the  debt 
if  Baker  said  for  him  to  do  it,  because  he 
was  owing  Baker  on  the  purchase  of  the 
stock,  and  it  did  not  matter  with  him  to 
whom  he  paid  the  money,  so  he  got  credit 
for  it  on  his  debt  to  Baker.  Baker  told 
Turner  about  this  mortgage  the  day.  be  sold 
Turner  the  stock  and  made  him  the  deed, 
but  also  told  Turner  he  would  protect  hiS 
warranty  deed.  When  they  traded  he  told 
Turner  his  business  was  such  in  Carters- 
ville  he  could  not  attend  to  the  business  in 
Griffin,  and  wanted  to  sell  it  out  to  get  money 
to  pay  the  firm  debts,  as  be  would  have 
them  to  pay,  as  nothing  could  be  collected 
out  of  Shelton.  The  trade  between  Turner 
and  Baker  was  on  February  3,  1894,  In  Car- 
tersville,  where  both  resided  then,  and  where 
they  still  reside,  and  where  they  resided 
when  this  suit  was  begun.  Turner  has  nev- 
er resided  in  Spalding  county.  Baker  did 
ask  Turner  to  try  to  get  Shelton  to  leave 
GrifOn,  and  go  back  to  his  old  home  In  Cobb 
county,  or  to  Oartersville,  because  he  feared 
some  of  the  firm  creditors  might  try  to  put 
them  in  the  hands  of  a  receiver,  and  he  said 
be  pref^red  to  have  the  litigation  at  home 
or  nearer  home  than  it  i^ould  be  in  Griffin. 
The  defendant  put  in  evidence  the  partner- 
ship contract  between  Shelton  and  Baker 
the  nature  of  which  has  been  sufficiently 
hereinbefore  stated.  Also  the  deed  from 
Shelton  to  Baker  dated  January  SI,  1894, 
conveying  to  Baker  Shelton's  entire  interest 
In  the  business  and  its  assets.    This  deed 


states  that  Shelton  is  indebted  to  Baker,  and 
that  the  conveyance  was  made  "for  value 
received."  Also  the  deed  from  Baker  to 
Turner  made  February  3,  1894.  The  ccMisid- 
eratlon  of  this  deed  Is  stated  as  "value  re- 
ceived." Also  the  mortgage  from  Turner 
to  Baker  made  February  3, 1894,  reciting  the 
purchase  by  Turner  from  Baker  of  the  stock 
of  goods,  etc.  Tliat  for  said  property  Turn- 
er had  that  day  executed  and  d^ivered  to 
Baker  his  "obligation  In  writing,"  and  that 
in  order  to  secure  the  payment  of  said  pur- 
chase to  Baker  the  mortgage  was  given; 
"and  whenever  I  shall  pay  said  purchase 
money  due  to  said  W.  F.  Baker,  In  accord- 
ance with  my  written  obligation  which  be 
holds,  of  even  date  with  this  writing,  then 
this  mortgage  Is  to  be  null  and  void,  else  of 
full  force  and  effect,  said  purchase  money 
being  the  amount  of  $3,000,  and  is  to 
be  paid,  according  to  the  terms  of  my  writ- 
ten agreement,  during  the  present  year.'^ 
Defendants  also  showed  the  indebtedness  of 
Shelton  &  Baker  on  January  31,  1894,  to  be 
$3,756.W,  and  that  Baker  had  made  a  settle- 
ment of  nine  of  the  claims,  aggregating 
$1,160.01,  since  January  31,  1894;  that  the 
books  of  the  firm,  which  were  kept  by  Shel- 
ton, showed  that  Shelton  had  not  charged 
himself  with  $38.75  of  firm  money  used  by 
blm,  had  taken  credit  on  the  books  twice 
for  the  same  debt,  $32.30,  and  had  entered  on 
the  cash  book  as  "short"  and  "shortage" 
sums  amounting  to  $316.98;  that  the  firut 
bought  goods  during  the  16  months  it  was  in 
business  amounting  to  $10,937.12;  that  Shel- 
ton took  in  from  cash  sales  during  that  time 
$9,337.88;  that  on  the  afternoon  of  February 
15  or  the  morning  of  February  16,  1894,  Sbel- 
ton  came  into  Turner's  store  in  Orlffln,  and 
told  Turner  he  (Shelton)  had  to  do  somethini;: 
about  the  mortgage  or  go  to  Jail;  that  dur- 
ing the  day  of  February  letli.  Turner  learn- 
ed that  Shelton  and  his  wife  liad  made  affi- 
davit to  be  used  by  the  bank  about  the  mort- 
gage; that  Shelton  appeared  to  be  very  un- 
easy, until  after  he  and  his  wife  signed  said 
affidavits,  as  to  his  freedom  from  arrest,  and 
after  they  signed  said  affidavits  Shelton  told 
Turner  that  they  would  not  trouble  bim 
(Shelton),  and  he  could  go;  that  it  is  very 
difficult  to  dispose  of  any  stock  which  had 
been  bandied  as  much  as  the  stock  In  qut's- 
tion  for  more  than  50  cents  on  the  dollar  of 
invoice  price;  that,  from  the  best  informa- 
tion Turner  can  get  as  to  the  notes  and  ac- 
counts in  question,  they  are  not  worth  more 
than  40  per  cent  of  their  face  value,  and  he 
does  not  believe  that  the  entire  assets  are 
worth  more  than  $2,797.89;  that  Turner  is 
not  insolvent,  and  has  always  paid  In  full 
every  debt  he  owed,  and  can  still  do  so;  that 
he  is  now  carrying  on  a  family  grocery  buxi- 
ness  in  Cartersviile,  and  had  had  no  con- 
nection in  business  with  Baker  since  Decem- 
ber 31,  1893,  until  he  made  this  trade  with 
Baker,  February  3,  1894.  Defendants  also 
put  in  evidence  an  affidavit  of  the  mayor  of 
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CartersriUe.  the  clerk  of  the  superior  court,  the 
postmaster,  tbe  cashier  of  the  First  National 
Bank.  Howard,  of  the  Howard  Banlc,  and 
another,  that  they  were  well  acquainted  with 
the  general  character  of  Baker  and  Tximer, 
whose  homes  were  In  Cartersvllle;  that  it  is 
reiT  good  indeed,  and  from  deponents' 
knowledge  of  it  they  would  belieye  Baker 
and  Tomer  on  oath.  In  any  court  of  Justice, 
and  know  them  bo  well  they  would  bellere 
what  either  of  them  would  say  whether  un- 
der oath  or  not;  and  that  they  were  Imown 
In  Cartersvllle  and  recognized  as  upright, 
honest,  truthful  men  and  good  citizens.  Dur- 
ing the  argument  before  the  court  counsel 
for  plaintiff  and  for  Shelton  moved  to  rule 
out  this  last-mentioned  affidavit  upon  the 
ground  that  no  eCTort  liad  been  made  to  im- 
peach Baker  and  Turner.  Tliis  moticm  was 
sustained,  and  to  this  ruling,  also,  Baker 
and  Tomer  excepted.  Defendants'  counsel 
then  moved  to  rule  out  all  the  evidence  of 
Shelton  and  his  wife,  in  so  far  as  it  was  con- 
tradictory of  the  deed  from  Shelton  to  Baker, 
stating  to  the  court  tliat  it  did  not  occur  to 
him  to  object  to  this  evidence  when  it  was 
offered,  the  ground  of  objection  being  that 
parol  evidence  was  inadmissible  to  vary  the 
deed  or  contradict  its  terms.  The  court  did 
not  rule  out  this  evidence,  and  made  no  rul- 
ing on  the  motion,  "so  far  as  counsel  is  in- 
formed"; and  to  this  also  defendants  ex- 
cepted. The  court  passed  an  order  grant- 
hig  the  injunction,  appointing  Turner  perma- 
nent receiver  upon  his  giving  bond,  giving 
direction  as  to  the  management  of  the  busi- 
ness by  the  receiver;  and  further  ordering 
that  if  Baker  would  give  bond  of  $1,000,  con- 
ditioned to  pay  plaintiff  wliat  plaintiff  might 
recover  against  him  and  Shelton  on  the  final 
disposition  of  this  case,  or  any  other  suit 
brought  against  him  or  on  the  same  cause  of 
action,  then  so  much  of  the  order  as  appoint- 
ed a  receiver  and  granted  injunction  should 
be  di8s<dved.  To  the  judgment  granting  in- 
junction and  appointing  receiver  defendants 
excepted. 

J.  B.  Conyers  and  Kontz  &  CSonyers,  for 
plaiptlffs  In  error.  Jas.  S.  Boynton  and  R. 
T.  Daniel,  for  defendant  in  error. 

LUMPKIN,  J.  1.  The  material  facts  are 
stated  by  the  reporter.  Properly  construed, 
the  petition  filed  by  the  City  National  Bank 
was  not  really  a  proceeding  to  enforce  the 
lien  of  tlie  mortgage  which  bad  been  execut- 
ed and  delivered  by  Shelton  to  Burr,  and 
by  the  latter  assigned  to  the  bank.  The  on- 
ly prayer  for  substantial  relief  against  Shel- 
ton. the  only  defendant  residing  in  Spald- 
hig  county,  was  to  recover  a  general  Judg- 
ment against  him  on  the  notes  given  by 
bim  to  Burr,  and  which  Burr  had  assigned 
to  the  bank  along  with  the  mortgage.  As  to 
Baker,  another  defendant,  who  resided  in 
Bartow  county,  the  petition  should  be  treat- 
ed as  neither  more  or  less  than  an  action 
against  lilm  founded  upon  Ills  alleged  promise 


to  pay  to  the  bank  the  debt  of  Shelton  ue- 
cared  by  the  mortgage.  As  to  Turner,  the 
other  nonresident  defendant,  the  object  of 
the  petition  was  simply  to  attack  the  title 
to  the  goods,  which  he  claimed  to  have  de- 
rived by  purchase  from  Baker,  as  being  -only 
colorable,  and  not  real,  and  therefore  to 
have  him  dealt  with  by  the  court  as  a  mere 
nominal  owner  of  the  goods,  and  consequent- 
ly deprived  of  the  possession  and  control  of 
them  pending  the  litigation.  The  above,  we 
tliink,  sets  forth,  in  a  condensed  form,  the 
real  nature  and  character  of  the  plaintlflTs 
petition  with  respect  to  each  of  the  several 
defendants. 

2.  Eiven  if  Baker  did  purchase  from  Shel- 
ton the  Interest  of  the  latter  in  the  stock 
of  goods,  as  alleged  In  the  petition,  and  if, 
as  a  part  of  the  consideration  of  that  pur- 
chase, Baker  contracted  with  Shelton  to  pay 
the  mortgage  debt  of  the  latter  held  by  the 
bank,  the  latter,  being  no  party  to  -this  agree- 
ment, has  no  right  whatever  to  treat  Baker 
as  a  Joint  promisor  with  Shelton  so  as  to 
render  both  of  them  subject  to  suit  in  the 
same  action,  either  legal  or  equitable,  in 
Spalding  county.  Baker  being  a  resident  of 
Bartow,  as  already  stated. 

3.  Even  if  the  action  was  well  brought  as 
against  all  the  defendant?,  no  Just  cause 
for  appointing  a  receiver  or  for  enjoining 
the  sale  of  the  mortgaged  goods  by  Baker 
or  Turner  appearell.  There  was  no  allega- 
tion of  insolvency  as  to  either  of  them,  but, 
on  the  contrary,  the  proof  showed  they  were 
both  solvent.  Consequently  it  was  not  neces- 
sary for  the  court  to  take  possession  of  the 
stock  of  goods  for  the  purpose  of  making 
available  to  the  bank  any  judgment  it  might 
recover  against  these  nonresident  defendants. 
Besides,  the  greater  part  of  the  assets  cov- 
ered by  the  mortgage— in  fact,  most  proba- 
bly all  of  them— were  necessary  to  pay  the 
partnership  debts;  and  as  these  debts  are  su- 
perior to  and  have  priority  over  the  lien  of 
the  mortgage,  which  lien  is  restricted  to  the 
interest  of  Shelton  in  the  residue  of  the  as- 
sets of  the  partnership  after  the  payment 
of  all  its  liabilities,  it  is  not  in  the  least  de- 
gree likely  that  the  bank  would  realize  a 
cent  upon  the  mortgage  after  administration 
by  a  receiver.  It  certainly  would  not  if  the 
cost  and  expenses  of  such  administration 
proved  as  disastrous  to  the  fund  as  Is  usual 
In  the  majority  of  receivership  cases.  Judg- 
ment  reversed. 


FEEBNT  V.   HALL. 
(Supreme  Conrt  of  Georgia.    April  23,   1804.) 

Estoppel — Of  Maker  of  Note  —  Statements  as 
TO  CossiDERATios- Rent  Contuact  —  Lien  on* 
Crops  —  Affidavit  fob  Distress  Wakkaxt  — 
Ahexdment. 

1.  If  one,  on  being  inquired  of  by  another, 
who  ia  alraut  to  jjurchase,  before  the  maturity  of 
the  crop,  a  negotiable  note  not  yet  due,  purport- 
ing on  its  face  to  be  given  for  rent,  admits  the 
execution  of  the  note  by  him,  and  that  it  was 
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In  fact  giren  for  rent,  and  the  person  making  the 
inquiry  acts  upon  this  information  in  purchasing 
the  note,  the  maker  may  be  estopped  to  deny 
either  the  execution  of  the  note  or  its  considera- 
tion, in  a  subsequent  proceeding  against  him  by 
the  purchaser  to  enforce  by  distress  warrant  the 
special  lien  on  crops  given  by  the  act  of  Sep- 
tember 27.  1883,  the  transfer  of  the  note  being 
by  written  assignment  of  the  payee,  as  provided 
for  in  that  statute.  But  there  will  be  no  estop- 
pel unless  it  is  made  to  appear,  either  directly 
or  from  the  attendant  circumstances,  that  at 
the  time  of  answering  the  inquiry  the  person  in- 
quired of  either  knew  or  had  good  reason  to  be- 
lieve that  a  purchase  of  the  note  was  in  contem- 
plation, and  that  the  inquiry  was  not  made  out 
of  mere  curiosity,  or  in  the  interest  of  the  payee 
or  of  somebody  already  having  or  claiming  a 
right  in  the  subject-matter.  Whether  or  not  the 
answer  was  made  with  notice  of  the  object  of 
the  inquiry  is  a  question  of  fact  for  determina- 
tion by  the  jury. 

2.  An  affidavit  to  obtain  a  distress  war- 
rant to  enforce  a  special  lien  on  crops  for  rent  in 
behalf  of  the  transferee  of  a  rent  contract  is 
amendable,  but  to  render  the  affidavit  suffi- 
cient when  amended  it  should  show  all  the  facts 
necessary  to  raise  the  special  lien  provided  for 
in  the  act  of  1883.  above  referred  to.  Let  any 
necessary  amendment  be  made  before  the  next 
trial. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Lee  county; 
W.  H.  Fish,  Judge. 

Proceeding  by  R.  A.  Hall  against  Dock 
Freeny  for  the  collectloa  of  a  note  alleged  to 
have  been  given  for  rent.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Fort  &  Watson,  for  plaintiff  In  error. 
Wooten  &  Wooten,  for  defendant  In  error. 

SIMMONS,  J.  1.  Hall  claimed  that  Hooks 
offered  to  negotiate  to  him  a  note  purporting 
to  be  signed  by  one  Freeny,  payable  to 
Hooks'  wife,  for  rent,  and  that  he  declined 
to  purchase  the  note  until  he  could  see  Free- 
ny and  ascertain  if  he  had  signed  it;  that 
shortly  thereafter  he  saw  Freeny,  and  asked 
blm  if  he  had  signed  tbe  note,  and  Freeny  re- 
plied that  he  had;  that  he  asked  Freeny  if 
it  was  given  for  rent,  and  he  replied  tliat  it 
was;  and  that  he  (Hall)  thereupon  purchased 
the  note  from  Hoolcs,  taking  a  written  as- 
signment of  it  The  note  falling  due.  Hall, 
as  transferee,  had  a  distress  warrant  issued 
for  the  rent,  as  allowed  by  the  act  approved 
September  27,  1883  (Acts  1883,  p.  109). 
Freeny  made  a  counter  affidavit  denying  that 
the  sum  distrained  for  was  due.  On  the 
trial  of  the  case  Hall  testified,  in  substance, 
as  above  set  out  Freeny  denied  signing  the 
note,  or  that  he  had  ever  had  any  conversa- 
tion with  Hall  about  It  Upon  this  state  of 
facts  the  judge  charged  the  Jury,  in  sub- 
stance, that  If  Freeny  stated  to  Hall  that  be 
had  rented  land  from  Hooks,  and  bad  given 
that  note  for  the  rent  of  the  land,  and  had 
signed  it,  and  upon  that  admission  the  plain- 
tiff traded  for  the  note,  and  Hooks  assigned 
it  to  him,  the  defendant  would  be  estopped 
from  denying  the  admission.  While  this 
charge  is  sound  as  to  everything  requisite  ex- 
c^t  tbe  state  of  mind  of  Freeny,  we  think 


the  court  should  have  added  that  Freeny 
would  not  be  estopped  unless  he  knew  or 
had  reason  to  believe  that  Hall  intended  to 
purchase  the  note.     It  is  not  every  assertion 
or  representation  that  will  work  an  estop- 
pel.    A  man  may  make  an  untrue  assertion 
or  representation  to  another  because  he  may 
deem  the  question  asked  blm  impertinent, 
and  In  that  case  be  would  not  be  estopped; 
but  if  be  knew  that  the  person  making  tbe 
inquiry  intended  to  contract  on  the  faith  of 
the  Information  given,  and  he  then  made  a 
false  representation,  upon  which  tbe  other 
person  acted,  this  would  amount  to  an  estop- 
pel.    In  Bigelow  on  Estoppel  (page  628)  it  is 
said:     "The  representation  must  have  been 
made  with  the   intention,   either  actnal   or 
reasonably  to  be  Inferred  by  the  person  to 
whom  it  was  made,  that  it  should  be  acted 
upon.      In  general,  where  tbere  is  nothing 
reasonably  Indicating  that  the  representation 
was  Intended  to  be  acted  upon  as  a  state- 
ment of  the  truth,  or  tbat  It  was  tantamount 
to  a  promise  or  agreemmt  that  tbe  declara- 
tion made  is  true  so  as  to  amount  to  an  un- 
dertaking to  respond  in  case  of  its  falsity, 
the  party  making  it  la  not  estopped  from 
proving  the  truth."     It  is  further  said  (page 
636):     "Where  an  Inquiry   has   been    made 
which  has  resulted  in  tbe  representation  in 
question,  It  is  necessary  that  the  purport  of 
the  Inquiry  should  be  made  clecu'.    If  that  be 
not  the  case,  there  cannot  be  said 'to  be  any 
intention,  whether  actual   or  presumptive, 
that  the  representation  should  be  acted  up- 
on."    See,  also,  Andrews  ▼.  Lyons,  11  Allen. 
349;   Hefner  v.  Vandolah,  S7  111.  520.     In  the 
case  of  Tompkins  v.  Philips,  12  Ga.  62,  relied 
on. by  counsel  for  tbe  defendant  In  error.  It 
appears  that  the  defendant  intentionally  in- 
duced the  plaintiff  to  act  by  his  r^resenta- 
tions.    The  case  of  Reedy  v.  Brunner,  60  Ga. 
107,  is  very  much  like  the  one  now  under 
consideration.    There  the  broad  doctrine  as 
announced  by  the  trial  judge  in  this  case 
was  laid  down  by  the  court,  but  there  was 
nothing  in  the  record  to  call  the  attention  of 
the  court  to  tbe  distinction  which  we  lay 
down  In  this  case,  the  exception  being  to  the 
whole  charge  of  the  court     If  Hall  had  told 
Freeny  of  the  purpose  of  his  Inquiry,  or  if 
Freeny  could  have  Inferred  that  Hall  con- 
tempUited  purchasing  the  note  and  would  act 
upon  his  representations,  and  he  made  the  re- 
plies which  Hall  claimed  he  made,  he  would 
be  estopped  from  denying  the  truth  of  those 
representations,  if  Hall  acted  upon  them  by 
purchasing  the  nota     But  if  Hall  said  noth- 
ing as  to  the  purpose  of  his  inquiry,  and 
Fi-eeny  had  no  reason  to  infer  that  a  pur- 
chase of  the  note  was  In  contemplation,  he 
would  not  be  estopped.    Whether  or  not  the 
answers  of  Freeny  were  made  with  notice  of 
the  object  of  the  inquiry  is  a  question  of  fact 
for  determination  by  the  jury. 

2.  The  affidavit  made  by  Hall  to  enforce  a 
special  lien  on  the  crops  of  Freeny  for  the 
rent  was  amendable,  under  the  act  of  1887 
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and  the  act  amendatory  thereof,  bat  'when 
amended  it  should  show  all  the  facts  neces- 
sary to  raise  a  special  lien,  as  provided  for 
in  the  act  of  1883,  above  referred  to.  These 
amendments  can  be  made  before  the  next 
trlaL    Judgment  reversed. 


FREEMAN  «t  aL  t.  BREWSTER,  Ordinary. 

(Supreme  Court  of  Georgia.    April  2,  1894.) 

JoiKT  Bond  of  Qdasdians — Liabilities  pok  Db- 
VASTAViT — BntnEK  OP  I'Roop — Admissions  bt 
Joint  Guardian — Efckct  —  Attornet  as  Wix- 
XEsa— Fbiyileoed  Cohmdnicatioks. 

1.  If  the  proceeds  of  a  check  or  draft  be 
rightfally  the  property  of  a  ward,  and  they  reach 
the  hands  of  bis  guardian  in  consequence  either 
of  the  collection  or  the  negotiation  ot,  such 
check  or  draft,  it  matters  not  as  to  whether  the 
draft  itself  or  the  indorsements  upon  it  were 
regnlar  or  irregular,  and  no  proof  of  signing  or 
indorsement  is  requisite. 

2.  Where  two  guardians  jointly  appointed 
for  the  same  ward  execute  a  joint  bond  for  the 
faithful  performance  of  their  b'ust,  each  of  them 
is  a  security  upon  the  bond  for  the  other;  and 
both  they  and  their  sureties  upon  the  some  bond 
are  responsible  for  a  devastavit  committed  by 
either. 

3.  In  an  action  upon  the  bond  for  a  breach 
thereof,  the  suit  being  brought  by  the  ordinary 
for  the  use  of  the  ward,  after  the  latter  had  at- 
tained bis  majority,  and  after  demand  made  by 
him,  proof  that  either  of  the  guardians  received 
assets  of  the  ward  during  his  minority,  and 
while  the  letters  of  guardianship  were  in  force, 
will  cast  niwn  the  defendants  in  the  action  the 
bnrden  of  accounting  for  a  legal  disposition  of 
such  assets,  either  before  or  after  the  ward  ar- 
rived at  majority. 

4.  Admissions  made  by  one  of  the  guardians 
after  the  letters  of  guardiauship  were  revoked 
would  not  affect  the  other  guardian  or  the 
sureties  npon  the  bond;  and  the  particular  ad- 
mission made  in  this  case  was  not  rendered  ad- 
missible against  them  upon  the  ground  that  the 
guardian  who  made  it  was  dead  at  the  time  of 
the  trial,  the  admission  as  a  whole  not  being 
against  bis  interest,  inasmuch  as  his  entire  state- 
ment, if  taken  as  true,  would  discharge  him 
from  one  debt  by  diarging  him  with  another, 
thus  leaving  his  interest  balanced  as  a  result  of 
the  admission. 

5.  The  knowledge  of  an  attorney  at  law  of 
the  eont«its  of  an  insurance  policy,  the  identity 
of  the  beneficiaries  named  therein,  the  collection 
of  the  money,  and  the  payment  of  the  same  to 
his  client,  having  been  acquired  while  acting  in 
his  professional  capacity  under  employment  to 
collect  the  policy,  and  by  reason  of  oiis  relation- 
ship, he  is  an  incompetent  witness  to  testify  to 
these  facts,  and  it  was  error  to  admit  his  evi- 
dence. 

6.  A  letter  is  not  admissible  in  evidence 
withont  proof  of  its  being  genuine,  and  this 
proof  cannot  be  supplied  solely  by  what  ap- 
pears on  the  face  of  the  letter  itself,  to  wit,  m» 
contents,  the  letter  head,  etc. 

(Syllabns  by  the  Court) 

Error  from  snperior  court,  Coweta  county; 
8.  W.  Harris,  Judge 

Action  by  J.  P.  Brewster,  ordinary,  for  the 
use  ot  one  Nlcbolas,  against  B.  W.  Freeman 
and  others,  upon  a  guardian's  bond.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.    Reversed. 

P.  H.  Brewster  and  L.  R.  Ray,  for  plaintiffs 
In  error.  R.  W.  Freeman,  H.  A.  Hall,  and 
Alvan  D.  Freeman,  for  defendant  In  error. 


SIMMONS,  J.  L  Mrs.  StaUings  had  her 
life  insured  by  the  St.  Louis  Life  Insurance 
Company  for  the  beneflt  of  her  children,  Wil- 
11am,  Edward,  and  Nicholas.  After  her 
death,  Watklns  Orr  and  Henry  Orr  were  ap- 
pointed guardians  of  Nlcholaa  The  present 
action  was  brought  by  the  ordinary  for  the 
use  of  Nlcbolas,  after  he  became  of  age, 
against  Henry  Orr  and  the  administrator  of 
Watklns  Orr,  as  principals,  and  against  L.  R. 
and  John  D.  Ray,  as  sureties,  upon  the  bond 
given  by  Watklns  and  Henry  Orr  as  guard- 
ians, to  recover  a  sum  alleged  to  have  been 
collected  by  said  guardians  from  the  insur- 
ance company  as  the  share  of  Nicholas  In  the 
proceeds  of  this  insurance.  There  was  a  ver- 
dict for  the  plaintiff,  and  the  defendants  made 
a  motion  for  a  new  trial,  which  was  over- 
ruled, and  they  excepted.  It  appears  that 
the  Insurance  company  paid  the  amount  due 
upon  the  policy  by  means  of  a  draft  payable 
to  Its  order,  drawn  by  the  Mechanics'  Bank  of 
St  Louis  on  the  National  Bank  of  the  Re- 
public, of  New  Xork.  One  of  the  grounds  of 
the  motion  for  a  new  trial  was  that  the  court 
erred  In  admitting  this  draft  in  evidence,  over 
the  objection  of  the  defendants  that  it  was 
not  shown  to  have  been  indorsed  by  the  in- 
surance company  nor  by  Henry  Orr,  and  that 
the  indorsement  of  Caslln,  caller,  which  ap- 
peared on  the  draft,  if  sufficient  to  pass'  the 
title  to  the  draft  at  all,  made  part  of  it  pay- 
able to  Watklns  Orr  and  Henry  Orr  as  indi- 
viduals, and  not  as  gift.i'dlaiis.  The  court  did 
not  err  in  overruling  these  objections.  It  ap- 
pears from  the  evidence  that  the  draft  was 
left  at  the  First  National  Bank  of  Newnan, 
with  direction  that  the  draft  be  paid  over  on 
the  surrender  of  the  policy  and  the  signing  a 
receipt  for  the  money.  The  draft  was  In- 
dorsed as  follows:  "Pay  Robert  Orr,  Wat- 
kins  Orr,  and  Henry  Orr,  guardians,  or  order. 
J.  O.  Caslln,  Cash."  Watklns  Orr  went  to 
the  bank,  together  with  Robert  Orr,  who  had 
been  appointed  guardian  of  the  other  chil- 
dren, William  and  Edward,  and  each  Indorsed 
the  draft,  and  signed  a  receipt  for  the  money, 
Watklns  Orr  signing  also  the  name  of  Henry 
Orr,  saying  be  had  been  authorized  by  the 
latter  to  do  so;  and  the  money  was  paid  over 
to  them.  It  thus  appears  that  the  amount 
due  Nicholas  Stalllngs  under  the  policy  came 
into  the  hands  of  his  guardians;  and,  this 
being  so.  It  does  not  matter  whether  the  in- 
dorsement or  the  draft  Itself  was  Irregular  or 
not  If  the  guardians  obtained  the  money  on 
the  draft,  and  It  belonged  to  their  ward,  they 
are  responsible  for  It;  it  matters  not  how 
they  obtained  it 

2,8.  It  was  argued  that  Henry  Otr  was 
not  liable  for  this  money,  because  there  was 
no  proof  that  he  received  any  part  of  it,  or 
that  he  authorized  Watklns  Orr  to  indorse 
the  draft  In  his  (Henry's)  name,  or  to  sign 
his  name  to  the  receipt  We  do  not  think 
this  point  Is  well  taken.  We  think,  where 
two  guardians  appointed  for  the  same  ward 
unite  In  giving  a  Joint  bond  for  the  faith- 
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ful  performance  of  their  trust,  each  of  them 
is  a  security  upon  the  bond  for  the  other, 
and  both  they  and  their  sureties  upon  the 
same  bond  are  responsible  for  a  devastavit 
committed  by  either.  And  where  it  is 
shown  in  an  action  of  this  kind  that  one  of 
the  guardians,  during  the  minority  of  the 
ward,  and  while  the  letters  of  guardianship 
were  in  force,  received  assets  belonging  to 
the  ward,  the  burden  is  cast  upon  the  de- 
fendants to  show  that  a  legal  disposition  of 
such  assets  was  mode,  either  before  or  after 
the  ward  arrived  at  majority. 

4.  It  appears  from  the  record  that  the 
letters  of  guardianship  of  Watkins  and  Hen- 
ry Orr  were  revoked  in  1873,  on  the  appli- 
cation of  their  sureties.  Walter  Orr,  who 
resided  in  Texas,  had  removed  Nicholas 
Stailings  to  that  state,  and  had  been  ap- 
pointed his  guardian  there.  The  court  al- 
lowed the  plaintUf,  over  the  objection  of  the 
defendants,  to  prove  by  William  StalUngs 
that  hi  1876  Watkins  Orr  told  htm  that, 
as  guardian  of  Nicholas,  he  had  collected 
about  $1,000  on  the  life  Insurance  policy  of 
his  ward's  mother,  and  had  paid  the  money 
to  Walter  Orr  upon  his  private  debt  due 
said  Walter,  and  that  he  paid  it  in  1873, 
while  Walter  was  in  Georgia,  and  before  he 
had,  carried  Nicholas  to  Texas  or  been  ap- 
pointed his  guardian.  At  the  {ime  of  the 
trial,  Watkins  Orr  was  dead.  We  think  the 
admissions  of  Watklni^Orr,  made  after  his 
letters  of  guardianship  had  been  revoked, 
ought  not  to  have  been  received  in  evidence 
to  charge  the  other  guardian  or  the  sureties 
on  the  t)ond.  The  letters  having  been  re- 
voked, no  act  or  admission  on  the  part  of 
one  of  them  in  regard  to  the  disposition  of 
the  assets  of  the  ward  could  bind  the  other 
or  his  sureties.  Nor  did  the  fact  that  the 
one  who  made  the  admission  was  dead  at 
the  time  of  the  trial  render  it  admissible. 
The  admission  was  not  against  his  interest, 
for,  taking  his  whole  statement  as  true,  it 
would  discharge  him  from  one  debt  by  char- 
ging him  with  another,  thus  leaving  his 
interest  t>alanced  as  a  result  of  the  admis- 
sion. 

5.  J.  B.  S.  Davis,  an  attorney  at  law,  was 
introduced  and  sworn  as  a  witness  to  prove 
the  contents  of  the  insurance  policy,  the 
identity  of  the  beneficiaries  therein,  and  the 
collection  of  the  money,  and  the  payment  of 
the  same  to  the  guardians.  It  appears  that 
he  was  employed  by  the  guardians  to  col- 
lect the  money  on  the  policy,  and  it  was  ob- 
jected that  he  was  Incompetent  as  a  wit- 
ness, ^^ause  all  the  knowledge  he  had  as 
to  the  matters  referred  to  was  obtained  by 
reason  of  his  employment  as  attorney.  We 
think  the  court  erred  In  admitting  the  testi- 
mony of  this  witness.  The  act  approved 
August  4,  1887,  declares  that  "no  attorney 
shall  be  competent  or  compellable  to  testify 
in  any  court  in  this  state  for  or  against  his 
client  to  any  matter  or  thing  knowledge  of 
which  he  may  have  acquired  from  his  client 


by  virtue  of  his  relations  as  attorney  or  by 
reason  of  the  anticipated  employment  of 
him  as  such  attorney."  Acts  1887,  p^  30. 
The  knowledge  of  this  witness  as  to  the 
tacts  sought  to  be  proved  by  him  having 
been  acquired  while  he  was  acting  In  his 
professional  capacity,  under  employment  to 
collect  the  policy,  and  by  reason  of  such 
employment,  we  think  the  act  referred  to 
rendered  him  incompetent  to  testify  to  these 
facts.  In  our  opinion,  his  Incompetency 
does  not  relate  solely  to  admissions  made  by 
the  client,  as  was  contended  by  counsel  for 
the  defendant  in  error,  but  relates  to  all 
facts  knowledge  of  which  be  obtained  c<hi- 
cerning  his  client's  case  pending  his  em- 
ployment In  the  case  of  Skellie  v.  James, 
81  Ga.  419,  8  S.  E.  607,  relied  upon  by  coun- 
sel for  the  defendant  in  error,  the  attorney 
represented  a  loan  company;  and  his  knowl- 
edge as  to  the  loan  about  which  he  was  In- 
troduced as  a  witness  was  acquired,  not  as 
attorney  for  the  borrower,  who  was  the 
party  objecting  to  his  testimony,  but  as  at- 
torney of  the  loan  company,  which  was  not 
a  party  to  the  case  on  trial. 

6.  We  think  the  court  erred  in  not  exclud- 
ing the  letter  signed  "J.  O.  Caslin,  Cash.," 
there  being  no  proof  that  the  letter  fras 
genuine.  This  proof  could  not  be  supplied 
solely  by  what  a^eared  on  the  face  of  the 
letter  itself,  to  wit,  the  contents,  the  letter 
bead,  etc.  Johnson  t.  Railroad  Co.,  90  Ga. 
810  (5),  17  a.  E.  121.    Judgment  reversed. 


WESTERN  UNION  TEL.  CO.  t.  SMITH. 

(Supreme  Court  of  Georgia.     March  26,  1S94.) 
Tbleobapb  Cohpant — Failuhb  to  Deliver  Me9- 

8AQE — AOTIOM  TOR  PiNALTT — AUIIIDMKNT  or 

Cbclakation— Abbbnok  or  Sbndcb'b  Adbkbss 

— Effect. 

1.  The  declaration  In  a  suit  against  a  trie- 
graph  company  to  recover  the  statutory  penal- 
ty tor  failure  to  deliver  a  telegram  in  due  time 
la  amendable  bo  as  to  make  it  allege  that  the 
person  to  whom  the  telegram  was  addressed  re- 
sided within  the  citv  to  which  it  was  sent,  and 
within  one  mile  of  the  company's  station. 

2.  Failure  of  the  sender  of  a  telegram  to  in- 
dicate in  the  address  the  street  and  number  of 
the  sendee  is  not  of  itself  negUgence  on  his  part, 
the  company  having  accepted  the  message  for 
transmission,  and  received  the  toll  therefor, 
without  the  address  being  more  specific  than  it 
was,  and,  so  far  as  appears,  without  inquiring 
of  the  sender  touching  the  street  and  number. 

3.  The  search  and  inquiry  to  find  the  sendee 
made  by  the  company  in  the  dty  to  which  the 
telegram  was  addressed,  not  embracing  any  In- 
quiry at  the  post  office,  may  have  been  leas  ex- 
tensive than  the  occasion  and  circnmstancea  re- 

Snired.     This  was  a  question  for  the  jury,  and, 
le  trial  conrt  having  approved  the  finding  and 
refused  to  set  the  veraict  aaide^   the  Bupr«nie 
court  will  not  interfere. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Floyd  ooimty; 
W.  T.  Tumbull,  Judge. 

Action  by  Henry  G.  Smith  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    AflOrmed. 
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McHenry,  Nunnally  &  Ned,  for  plaintiff  In 
error.  C.  RoweU  and  Victor  L.  Smith,  for 
defendant  In  error. 

SIMMONS,  J.  H.  6.  Smith  sued  the  tele- 
graph company  for  the  statutory  penalty  for 
failure  to  deliver  a  message  dated  May  2, 
1892,  signed  by  blm  and  addressed  to  C.  M. 
Fort,  Atlanta,  Ga.,  this  message  having  l)een 
delivered  by  the  plaintiff  to  the  company's 
agent  at  its  office  In  Rome,  6a.,  and  the 
charges  for  sending  the  same  being  prepaid. 
There  was  a  verdict  for  the  plaintiff,  and, 
the  defendant's  motion  for  a  new  trial  being 
overruled.  It  excepted. 

1.  There  Is  no  merit  In  the  objection  that, 
this  being  a  proceeding  to  enforce  a  statu- 
tory penalty,  the  rule  of  amendment  applica- 
ble to  actions  arising  ex  contractu  or  ex  de- 
licto does  not  apply.  "There  is  no  difference 
as  to  the  doctrine  of  amendment  at  common 
law  between  penal  and  other  actions"  (Tidd, 
Prac.  p.  711;  see,  also,  cases  to  this  effect 
cited  in  note  to  BUison  v.  Railroad  Co.,  87 
Ga.  723,  13  S.  B.  809),  nor  has  such  a  distinc- 
tion been  made  by  any  statute  of  this  state. 
An  instance  of  the  application  to  this  class 
of  cases  of  the  doctrine  of  amendment  ap- 
plicable to  actions  at  law  generally  will  be 
found  In  the  case' of  Conyers  v.  Telegraph 
Co.  (decided  at  the  last  term  of  this  court) 
92  Ga.  619,  19  S.  E.  253.  Applying  the  rule 
of  amendment  applicable  to  other  actions, 
there  can  be  no  question  that  this  amend- 
ment was  proper. 

2.  It  is  complained  that  the  ooort  failed 
to  charge  the  Jaty  that,  this  being  an  action 
for  a  penalty,  before  the  plaintiff  could  re- 
cover be  must  be  without  fault  or  negli- 
gence; and  If  be  addressed  a  message  In 
Rome,  to  be  sent  to  Atlanta,  and  failed  to  give 
any  definite  address  as  to  the  number  of 
bouse  or  street,  such  failure  would  constitute 
contributory  negligence,  and  he  could  not 
then  recover.  No  written  request  to  so  in- 
stmct  the  Jury  was  presented  to  the  court, 
and,  besides,  we  do  not  think  such  an  in- 
stmctlon  would  have  been  proper.  It  would 
certainly  be  going  very  far  to  say,  as  a  mat- 
ter of  law,  that  the  sender  of  a  dispatch  who 
does  not,  in  giving  the  sendee's  address, 
specify  a  particular  street  'and  boose,  is 
guilty  of  such  negligence  as  wonld  preclude 
a  recovery  by  him  for  negligence  of  the  tele- 
graph company,  without  regard  to  whether 
he  was  able  to  furnish  such  information  or 
not,  and  without  regard  to  whether  the  tel- 
egraph company  Inquired  of  him  in  reference 
thereto  or  not  So  far  as  appears  from  the 
evidence  In  this  case,  the  address  given  by 
the  sender  was  as  specific  as  he  knew  how  to 
make  it,  and  the  company  accepted  the  mes- 
sage and  the  pay  for  It  without  attempting 
to  bare  the  address  made  more  specific  than 
It  was.  In  the  case  of  Telegraph  Co.  v.  Mo- 
Danlel  (Ind.  Sup.)  2  N.  B.  709,  relied  on  by 
connael  for  the  plaintiff  In  error,  the  sender 
waa  asked  by  counsel  for  the  plaintiff  In  er- 


ror, the  agent  of  the  company,  to  give  the 
Christian  name  of  the  person  for  whom  the 
message  was  intended  and  the  number  of  her 
residence,  but  replied  that  it  was  unneces- 
sary, ana  directed  the  message  to  be  sent 
without  such  name  and  number. 

3.  The  messenger  of  the  defendant  at  At- 
lanta testified  that,  when  the  message  was 
turned  over  to  him  to  be  delivered,  he  did 
not  know  O.  M.  Ford,  the  addressee,  and  had 
never  heard  of  him,  and,  not  finding  his 
name  in  the  city  directory  or  address  book 
of  the  company,  he  took  the  message  to  all 
the  hotels  in  the  city  except  the  Markham 
House,  and  made  inquiry  for  0.  M.  Ford,  but 
could  not  find  such  a  person.  He  thou 
handed  the  message  to  another  messenger, 
who  was  on  his  way  to  the  Markham  House, 
and  asked  him  to  inquire  there  for  G.  M. 
Ford.  That  messenger  left  it  with  the  clerk 
at  the  Markham  House,  although  it  did  not 
appear  that  any  person  named  O.  M.  Ford 
was  at  the  hotel  or  had  ever  been.  The  ho- 
tel clerk  stated  that  there  was  a  person  stay- 
ing at  the  hotel  by  the  name  of  Fort,  who 
had  a  brother  at  dinner  with  him,  but  It 
does  not  appear  that  he  Informed  tlie  mes- 
senger that  either  of  these  persons  was  C.  M. 
Fort,  nor  does  it  appear  that  the  messenger 
sought  any  further  information  on  this  point. 
The  message  was  never  delivered  to  the  ad- 
dressee. He  was  then  residing  in  Atlanta, 
at  No.  461  Courtland  street,  and  occupied  an 
office  at  No.  6  Kimball  House,  and  had  been 
a  resident  of  the  city  for  about  six  months. 
Before  this  message  was  sent  he  had  re- 
ceived other  messages  through  the  defend- 
ant's office  In  Atlanta.  When  the  plaintiff 
proved  that  the  message  was  not  delivered, 
a  prima  facie  case  of  negligence  was  made 
out,  and  it  became  incumbent  on  the  com- 
pany to  show  that  it  exercised  due  diligence. 
The  leaving  of  the  message  at  the  Mark- 
ham House,  simply  because  there  was  a  per- 
son there  named  Fort,  without  making  any 
fnrth»  inquiry  then  or  afterwards  to  ascer- 
tain whether  this  was  the  proper  person  or 
not,  might  well  have  been  regarded  by  the 
Jury  as  insufficient  to  establish  due  dili- 
gence on  the  part  of  the  company;  and,  if 
its  efforts  to  find  the  addressee  before  leav- 
ing the  message  at  the  hotel  were  not  suffi- 
cient to  relieve  the  company  of  any  further 
duty  in  the  premises,  the  Jury  were  clearly 
warranted  in  finding  as  they  did.  Whether 
the  company  was  Justified  in  abandoning  all 
further  effort  to  find  the  addressee  when  It 
failed  to  find  him  at  the  hotels,  or  to  find  bis 
name  in  the  city  directory  or  address  book 
of  the  company,  would  depend  upon  whether 
there  were  other  means  of  finding  him, 
which.  In  the  exercise  of  ordinary  and  rea- 
sonable diligence,  it  ought  to  have  resorted 
to.  A  means  which  might  naturally  have 
suggested  Itself  to  the  company  as  likely  to 
prove  effective,  and  which  doubtless  wonld 
have  been  so  If  the  company  had  resorted  to 
it  in  this  case;  waa  an  Inquiry  at  the  post 
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office,  or  a  notice  sent  through  the  mall  to 
the  addressee  of  the  message.  It  has  been 
said:  "If,  after  a  reasonable  effort  to  And  the 
person  addressed,  the  company  is  unable  to 
do  so,  it  might  perhaps  be  under  an  obliga- 
tion to  mall  him  a  copy  of  the  message  at 
the  place  of  destination,  upon  the  ground 
that  the  postal  authorities  have,  as  a  rule. 
Immediate  kno-wledge  of  new  and  altered  ad- 
dresses,—a  knowledge  which  a  telegraph 
company,  drawing  its  information  from  di- 
rectories, might  easily  be  without."  Gray, 
Commun.  Tel.  S  23.  We  do  not  undertake  to 
say,  as  a  matter  of  law,  that  the  company 
was  under  any  obligation  to  do  this.  The 
omission  to  do  so,  howerer.  Is  a  sufficient 
ground  for  upholding  the  verdict  in  this  case. 
The  Jury  were  authorl2ed  to  find  that  in  fall- 
ing to  do  BO  the  comjiany  did  not  do,  or  have 
done,  all  that  ordinary  and  reasonable  dili- 
gence required  of  it  Whether  due  diligence 
was  exercised  or  not  was  a  question  for  the 
Jury,  and  the  Jury  haring  found  that  such 
diligence  was  not  shown  on  the  part  of  the 
defendant,  and  the  trial  Judge  having  ap- 
proved their  finding,  this  court  will  not  inter- 
fere.    Judgment  affirmed. 


BARNBTT  v.  SPBIE. 
(Supreme  Court  of  Georgia.     Jane  25,  1884.) 

HOBSB  TBi.DE — CONSTBDOTIVB  FSAOD — RsgCiaSIOir 
— RlQBT  TO   BrJNO  TrOVBR— ReTENTIOS 

OP  HoRSB  REOKirED — Kffkct. 

1.  The  right  to  rescind  for  fraud  In  a  horse 
swap  exists  only  when  actual  frand  has  been 
committed.  Rescission,  where  a  right  to  rescind 
is  not  expressly  reserved,  cannot  be  had  for  con- 
structive fraud,  or  merely  on  account  of  war- 
ranty, express  or  implied.  For  this  reason  it 
was  error  to  instmct  the  jury  touching  the  law 
of  warranty. 

2.  Where  the  right  to  rescind  exists,  and  the 
party  exercising  it  tenders  back  the  horse  he  re- 
ceived, demanding  at  the  same  time  the  one  he 
parted  with,  and  there  is  refusal  as  to  both  the 
tender  and  the  demand,  the  subsequent  reten- 
tion of  the  horse  received  will  not  bar  an  action 
of  trover  brought  for  the  one  parted  with;  and 
if,  after  the  action  is  commenced,  the  horse  re- 
ceived is  disposed  of  by  the  plaintiff  for  his  own 
benefit,  the  fair  market  value  of  this  horse  or  the 
frnits  of  the  disposition  will  go  in  mitigation  of 
damages,  if  the  defendant  so  elects.  That  this 
horse  may  have  been  useless  to  the  plaintiff  will 
not  protect  the  plaintiff  from  accounting  for  his 
value  after  a  conversion  by  swapping  him  off. 

3.  The  evidence  being  conflicting,  and  the 
charge  of  the  court  on  the  subject  oif  warranty 
not  being  applicable  to  the  case,  the  court  erred 
in  denying  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Henry  county; 
J.  J.  Hunt,  Judge. 

Action  by  Allison  Spelr  against  G.  V.  Bar- 
nett  Judgment  for  plaintiff,  and  defendant 
brings  error.     Reversed. 

B.  J.  Reagan  and  W.  T.  Dicken,  for  plain- 
tiff In  error.  J.  F.  WoU  and  G.  W.  Bryan, 
for  defendant  In  error. 

SIMMONS,  3-  This  was  an  action  of  tvo- 
Ter  for  a  horse.    It  appears  from  the  record 


that  the  plaintiff  swapped  his  horse  for  the 
defendant's  mare,  but  on  the  next  day  ten- 
dered back  the  mare,  and  asked  a  resdsaion 
of  the  trade,  claiming  that  the  defendant 
cheated  and  defrauded  him  by  false  repre- 
sentations as  to  the  character  and  qualities  of 
the  mare.  The  defendant  refused  to  take 
beck  the  mare  or  return  the  horse,  and  this 
action  was  brought  The  defendant  claimed 
that  he  bad  made  no  representations  as  to 
the  mare,  but  tliat  the  plaintiff  traded  for  her 
on  his  own  responsibility.  The  court  charged 
the  Jury  that,  "if  the  defendant  traded  the 
plaintiff  a  mare  In  exchange  for  a  horse,  the 
defendant,  even  if  be  said  nothing,  neverthe- 
less warranted  the  mare  to  be  reasonably  salt- 
ed to  the  uses  for  which  horses  are  generally 
intended."  This  was  excepted  to  by  the  de- 
fendant, and  made  one  of  the  grounds  of  bis 
motion  for  a  new  trial.  We  think  this  charge 
was  errOT.  This  was  not  an  action  for  a 
breach  of  warranty,  but  to  recover  the  horse 
or  its  value,  upon  the  ground  that  the  title 
bad  not  passed.  To  prevent  title  from  pass- 
ing, there  must  be  actual  frand.  Mere  con- 
structive fraud  or  breach  of  warranty  does 
not  prevent  title  from  passing.  Where  two 
persons  exchange  horses,  and  an  actual  fraud 
is  committed  on  one  by  the  other,  the  right  of 
rescission  may  exist  on  the  part  of  the  one  de-. 
frauded,  but  this  right  does  not  arise  from 
constructive  fraud  or  on  account  of  a  breach 
of  warranty  express  or  implied,  nnless  the 
right  to  rescind  is  expressly  reserved  in  the 
contract  Where,  however,  there  is  an  actual 
fraud  perpetrated  on  one  of  the  parties,  and 
he  elects  to  rescind  the  contract,  and  makes 
a  tender  of  the  horse  to  the  other  party,  which 
Is  refused,  and  he  brings  trover  for  the  horse, 
the  question  of  warranty  is  not  in  the  case. 
Such  being  the  nature  of  the  present  action.  It 
was  error  to  charge  the  Jury  upon  the  subject 
of  warranty.  See  Dawson  v.  Pennaman,  65 
Ga.  698;   21  Am.  &  Eng.  Enc.  Law,  60. 

2.  After  the  defendant  refused  to  take  back 
the  horse,  the  plaintiff  kept  it  for  some  time, 
and,  after  this  action  was  brought,  disposed 
of  it  It  was  contended  by  the  defendant  that 
the  retention  of  the  horse  by  the  plaintiff  pre- 
cluded a  recovery  In  this  action.  We  do  not 
think  so.  Where  the  right  to  rescind  exists,  and 
the  party  exercTsing  it  tenders  back  the  proi»- 
erty  he  received,  demanding  at  the  same  time 
that  with  which  he  parted,  and  there  is  a  re- 
fusal as  to  the  tender  and  the  demand,  the 
subsequent  retention  of  the  property  received 
will  not  bar  an  action  of  trover  bron^t  for 
that  parted  with.  If,  after  the  action  Is 
brought,  however,  the  property  received  is 
disposed  of  by  the  plaintiff  for  his  own  ben- 
efit, its  fair  market  value  or  the  frolta  of 
the  disposition  should  go  in  mitigation  of 
damages.  If  the  defendant  so  elects.  The 
above  is  applicable  in  the  present  case,  al- 
though the  horse  retained  was  useless  to  the 
plaintiff.  This  fact  would  not  protect  him 
from  accounting  for  its  valoe.  If  he  bad  kept 
the  horse  until  this  salt  was  tennlnated,  and 
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had  prevafled  In  the  8nl1:,the  defendant  would 
have  been  liable  to  blm  for  the  expense  of 
keeping  tbe  bone.  See  Hambrlck  ▼.  Wllklns 
(Miss.)  3  Soutti.  67. 

3.  The  evidence  being  conflicting,  and  the 
charge  on  the  anbject  of  warranty  not  being 
applicable  to  the  case,  tbe  conrt  ered  In  de- 
nying a  new  trUd.    Judgment  rereraed. 


WESTERN  UNION  TBL.  CO.  T.  MICHKL- 

SON. 
(.Supreme   Court  of  Georgia.    April  30,  1894.) 

TeLESIUPB  CoMPANT — NoMTRAXeMISSIOK  OF  Mes- 

lAOB  —  LdABiurr  fob  Fbsaltt  —  Iktbrstatb 
Mesbaob— Rktiew  ok  AppBAli— Ebkor*  not  Ap- 

PAKE  ST  IN  ReCOBD. 

1.  Nothing  in  interstate  law,  whether  con- 
itimtional  or  atarutory,  ofFere  any  impediment  to 
enfoTciDg  Hie  statute  of  Georgia  imposing  upon 
telegraph  eompanies  a  penalty  for  not  transmit- 
tiug  messages,  the  message  involved  in  the  giv- 
en case  not  having  been  even  started  to  its  des- 
tination, and  tiiua  the  whole  of  the  negligence 
by  which  tbe  statute  was  violated  having  oo 
rurrfoi  within  the  territory  and  jnrisdictian  of 
the  state. 

2.  Any  qnestion  as  to  complying  with  spe- 
cial contract  terma  touching  presentation  of 
claim  or  making  demand,  or  tlie  time  of  so  Aolnf, 
does  not  ariae  where  the  default  sued  for  is 
failare  to  start  tbe  message.  A  contract  which 
one  party  abandons  withoat  excnse  or  jnstifica- 
tioD  cannot  be  enforced  against  the  other. 

3.  The  settled  rule  that  the  objection  to 
evidence  which  waa  made  and  decided  below 
mnst  appear,  and  that  the  evidence  improperly 
admitt^  mast  be  set  out  either  in  the  motion  for 
a  new  trial  or  the  bill  of  exceptions,  applies  to 
several  of  the  grounds  of  the  motion  in  tills  case, 
and  therefore  those  grounds  are  not  considered. 
The  charge  of  the  conrt  was  free  from  error, 
and  there  was  no  error  in  denying  a  new  trlaL 

(Syllabus  by  the  Conrt) 

Error  from  superior  conrt,  Glymi  comity; 
J.  U  Sweat,  Judge. 

Actios  by  Jacob  Mlchelson  against  tbe 
Westem  Union  Telegraph  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.  Affirmed. 

The  fcdiowing  is  tbe  official  report: 

Tbe  sender  of  a  message  from  Bmnswlck, 
Ga..  to  New  Tork  sued  tbe  telegraph  com- 
pany for  tbe  statutory  penalty  for  failure 
to  transmit  and  ddiyer  tbe  same,  to  wit: 
'"Aug.  20,  1892.  To  J.  David,  250  West 
12Stb  St,  New  Tork.  Hetty  and  children 
win  arrive  by  Mallory  steamer  Monday 
morning,  nine  o'clock."  This  was  written 
on  one  of  the  company's  blanks  for  a  night 
memage.  and  was  marked  as  filed  at  10  p. 
m.,  "cbw*  12,  paid  34."  This  blank  con- 
tained tbe  following:  "Bend  the  following 
night  message,  snbject  to  the  terms  on  back 
thereof,  wbicb  are  hereby  agreed  to."  On  tbe 
back  was  the  following:  "Tbe  •  •  *  com- 
pany will  receive  messages  to  be  sent  dur- 
ing tbe  night,  for  delivery  not  earlier  than 
the  morning  of  the  next  ensuing  business 
day.  at  reduced  rates.  The  company  will 
not  be  liable  for  the  damages  or  statutory 
penaltlea  ki  any  case  where  the  claim  is 
not  presented  in  writing  within  thirty  days 


after  tbe  message  Is  filed  with  tbe  company 
for  transmission."  The  snit  was  broup^bt 
on  November  15,  1892.  In  tbe  plaintiff's 
testimony  the  following  appeared:  "'Hetty 
and  children,'  referred  to  In  the  telegram, 
are  my  wife  and  children.  J.  David  Is  my 
father-in-law,  who  resides  In  New  York  City, 
within  three  blocks,  each  one  hundred  and 
eighty  feet  In  length,  from  an  office  of  de- 
fendant Miss  Cleminson  in  the  agent  and 
manager  of  defendant  in  Brunswick.  She 
wrote  me  a  note  about  this  telegram,  and 
afterwards  came  to  see  me  in  person  when 
I  had  got  a  dispatch  from  my  wife  after 
her  arrival  in  New  York.  I  went  to  defend- 
ant's office  in  Brtmswick  on  Tuesday  fol- 
lowing the  Saturday  night  I  had  delivered 
tbe  message  to  defendant  for  transmission. 
I  found  Miss  Cleminson  there,  and  she,  after 
searching,  found  the  dispatch  which  I  bad 
sent  to  the  office  on  Saturday  night  She 
offered  me  the  money  which  I  liad  paid  to 
have  the  message  transmitted,  sajdng  she 
was  sorry  there  had  been  a  failure  to  transmit 
it  I  refused  to  take  the  money.  That  is 
the  telegram  Miss  Cleminson  found,  and  that 
is  the  note  I  received  from  her.  I  did  not 
send  any  other  telegram  that  day.  I  car- 
ried that  note  to  her,  and  she  said  she  had 
written  it  to  me.  I  paid  35  cents,  the  charge 
for  the  transmission  of  thu  telegram,  to  tbe 
defendant.  Miss  Cleminson  told  me  tbe  tel- 
egram was  never  sent  from  Branswick  by 
defendant  Sbe  said  it  had  been  laid  ux>on 
a  desk  and  accidentally  overlooked,  and  that 
it  was  a  mistake  of  one  of  tbe  young  men  em- 
ployed in  the  office.  My  bookkeeper  wrote 
the  telegram,  by  my  direction,  and  I  sent  it 
to  the  telegraph  office  by  my  porter,  to  whom 
I  gave  the  money  for  sending  it.  The  mes- 
sage was  delivered  to  tbe  def«idant  between 
10  and  11  o'clock  Saturday  night,  by  sun 
time.  Defendant  had  no  contract  with  me 
to  deliver  this  telegram  on  Stmday  morning. 
1  simply  delivered  it  to  them  to  be  trans- 
mitted and  delivered.  I  supposed  it  would  be 
delivered  on  Sunday.  The  porter  left  my 
store  for  tbe  telegraph  office  about  half  past 
10  o'clock,  Sim  time,  and  returned  in  about 
five  minutes.  He  did  not  bring  the  telegram 
back  with  him.  That  Is  my  signature  to 
the  demand  made  on  the  defendant  for  the 
payment  of  the  penalty  and  damages  for  the 
failure  to  transmit  and  deliver  the  telegram. 
I  delivered  a  copy  of  this  paper  to  Miss 
Cleminson  on  the  17tb  day  of  December 
(?),  1892.  I  am  stire  that  my  father-in-law 
has  not  instituted  suit  against  tbis  company. 
He  never  said  anything  to  me  about  It  I  have 
not  heard  anything  from  him  about  it"  The 
copy  of  the  demand  Just  referred  to,  as  it 
appears  hi  the  brief  of  evidence,  is  dated  Sei>- 
tember  17,  1802.  The  note  from  Miss  Clem- 
inson to  plaintiff,  Identified  by  him,  states: 
"I  refund  you  the  34c.  for  msg.  Will  also 
peftmd  for  your  wife's  msg.  and  your  answer, 
if  you  wish.  Please  sign  rect"  No  witneat 
other  than  the  plaintiff  testified. 
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The  Jury  found  for  the  plaintiff,  and  de- 
fendant's motion  for  a  new  trial  was  over- 
ruled. The  motion  alleges  that  the  verdict  is 
contrary  to  law  and  evidence,  and  that  the 
court  erred  In  overruling  a  demurrer  to  the 
declaration  and  a  motion  for  nonsuit  The 
ground  of  demurrer  and  one  ground  of  the 
motion  for  nonsuit  was  that  the  message 
was  an  Interstate  message,  for  transmission 
and  delivery  from  Georgia  to  New  Yorli,  and 
therefore  the  cause  of  action  was  one  of 
which  this  state  had  no  power  to  tatce  cogni- 
zance, or  to  pass  any  law  to  regulate  or  en- 
force, but  the  same  was  within  the  operation 
and  wholly  controlled  by  the  third  clause  of 
section  8,  art  1,  of  the  constitution  of  the 
United  States  (Code,  !  6266).  Another  ground 
of  the  motion  for  nonsuit  was  that  it  did  not 
appear  that  the  plaintiff  was  the  first  to  sue 
for  the  penalty,  or  that  no  action  therefor  had 
been  brought  by  the  sendee,  although  plain- 
tiff's declaration  so  alleged.  A  further  ground 
was  that  it  appeared  that  the  message  was  de- 
livered on  Saturday  night  to  be  transmitted  by 
the  company  during  that  night  and  delivered 
to  the  sendee  on  the  Sabbath  day,  and,  not  be- 
ing a  work  of  necessity  or  charity,  the  con- 
tract between  the  parties  was  void,  and  de- 
fendant was  not  liable  for  the  penalty.  Another 
ground  of  the  motion  for  new  trial  is  that  the 
court  allowed  plaintiff,  over  defendant's  ob- 
jection, to  testify  as  to  the  admissions  alleged 
to  have  been  made  to  him  by  Miss  Cleminson, 
"said  admissions  having  been  made  some 
days  subsequent  to  the  delivery,  or  the  al- 
leged delivery,  of  said  telegram,  in  behalf  of 
the  plaintiff  to  the  defendant,  and  which  said 
statements  of  Hiss  Cleminson  are  fully  set 
out  in  the  brief  of  evidence  offered  in  said 
case,  filed  herewith  and  made  a  part  of  this 
motion."  Another  ground  is  that  the  court 
erred  in  allowing  the  plaintiff  to  read  to  the 
Jury  and  place  In  evidence  the  note  signed  by 
Miss  Cleminson  individually,  "a  copy  of 
which  is  to  be  found  in  the  brief  of  evidence 
offered  In  said  case,  filed  herewith  and  made 
a  part  hereof,  and  to  testify  concerning  the 
same,  the  said  note  not  appearing  to  have 
been  made  or  written  by  Miss  Cleminson  as 
the  agent  of,  or  at  the  Instance  of,  or  for  and 
in  behalf  of  said  defendant,  but  simply  ap- 
pearing to  be  the  individual  act  of  Miss  Clem- 
inson; to  all  of  which  defendant  then  and 
there  objected."  It  Is  also  alleged  that  the 
court  erred,  after  the  close  of  the  testimony, 
"in  permitting  the  plaintiff  to  reopen  the  case, 
and  to  offer  In  evidence,  and  to  permit  the 
plaintiff  to  testify  in  person  concerning  the 
making  of,  the  demand  upon  the  defendant 
for  the  payment  of  the  sum  sued  for  by  him 
in  his  declaration  In  said  case,  a  copy  of 
which  said  demand  is  to  be  found  In  brief  of 
evidence  offered  in  said  case,  filed  herewith 
and  made  a  part  hereof;  to  the  reopening  of 
which  case  the  defendant  then  and  there  ob- 
jected, and  to  the  admission  of  which  testi- 
mony of  plaintiff,  and  the  introduction  of  the 


copy  of  said  demand,  the  defendant  likewise 
then  and  there  objected,  the  same  not  being 
the  original  demand  served  upon  the  defend- 
ant, but  expressly  alleged  to  be  a  copy,  and 
it  not  having  been  made  first  to  appear  that       ' 
said  original  was  lost  or  could  not  be  foond 
and  obtained,  and  there  being  no  evidence  in       j 
writing  of  the  service  of  such  original  de- 
mand upon  defendant     To  the  introduction 
and  reception  and  admission  the  defendant       j 
then  and  there  objected." 

The  following  instructions  to  the  Jury  are 
assigned  as  erroneous:  "You  may  take  all  of 
the  testimony  which  has  been  submitted  to 
you,— the  testimony  upon  the  part  of  the 
plaintiff  as  to  whether  this  message  was  writ- 
ten by  his  clerk  and  signed  by  his  authority, 
and  was  delivered  to  his  porter,  with  money 
to  pay  the  charge;  as  to  whether  the  porter 
left  the  store  with  Instructions  to  go  to  the 
Western  Union  Telegraph  office;  whether  he 
returned  soon  thereafter;  whether  It  was  Sat- 
urday night  or  not  and  in  the  usual  ofllce 
hours  for  that  Mnd  of  business;  and  yon  are 
likewise  authorized  to  take  any  and  all  ad- 
missions which  it  has  been  shown  the  agent 
of  the  defendant  the  Western  Union  Tele- 
graph Company,  may  have  made  concerning 
this  matter,— and  from  all  this  find  the  truth 
in  reference  to  this  case,  as  to  whether  the 
plaintiff  has  sustained  by  necessary  proof  the 
allegations  as  made  in  the  declaration,  and  Is 
authorized  to  recover  under  the  law  which 
the  court  has  given  you."  "It  Is  claimed  by 
the  plaintiff  in  this  case  that  on  August  20, 
1892,  he  caused  to  be  delivered  at  the  office  of 
the  Western  Union  Telegraph  Company  In 
Brunswick,  Ga.,  a  certain  dispatch  to  be  for- 
warded by  that  company,  together  with  the 
amount  of  money  necessary  to  pay  the  char- 
ges therefor;  that  the  dispatch  In  question 
was  not  sent  at  all;  that  it  was  received  at 
the  office  on  Saturday  night  together  with 
the  money  to  pay  the  charges,  and  was  per- 
mitted to  remain  there  without  being  for- 
warded, as  was  the  duty  of  the  telegraph 
company  to  have  done  with  promptness  and 
dispatch  and  with  Impartiality,  as  required 
by  law;  that  the  plaintiff  himself  called  at 
their  office  on  the  following  Tuesday,  found 
his  message  still  there,  and  that  it  had  not 
been  sent  by  the  telegraph  company.  Now. 
gentlemen  of  the  Jury,  if  you  find  this  claim 
npon  the  part  of  the  idalntiff  to  be  true,  then 
the  court  charges  you  that  under  the  law,  the 
defendant  telegraph  company  would  be  liable 
for  the  penalty  of  $100,  as  provided  In  the 
law  which  the  court  has  read  to  you;  other- 
wise, the  defendant  would  not  be  liable,  and 
you  would  not  be  authorized  to  find  a  verdict 
In  favor  of  the  plaintiff  and  against  the  de- 
fendant" 

Orovatt  &  Whitfield,  for  plaintiff  In  error. 
Symmes  &  Bennet  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 
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APPLE  T.  LBSSER. 
(Supreme  Court  of  Oeorgla.    Jone  11, 1891.) 

IXDORSBK  or  NOTB— IilABIUTT— NOTIOB  OF  PRO- 
TEST—DbPOSIT  IK  Post  Offiob— Nokkb- 
CEIPT  BY  InDOKSEH— EtiDBNOB. 

1.  Where  a  negotiable  promiasorx  note  pay- 
able on  its  face  at  a  bank  la  indorsed  by  the 
payee,  whether  for  value  or  for  accommodation, 
ne  ia  entitled  to  notice  of  nonpaj^ent  and  of  pro- 
test, aa  provided  for  by  section  2781  of  the  Code; 
and  where  the  proof  of  notice  relied  upon  ia 
that  a  notice  was  sent  to  him  by  mail,  and  there 
is  positive  evidence  that  he  never  received  It,  the 
time  of  depositing  the  notice  in  the  post  office 
must  appear,  so  that  it  may  be  determined 
whether  it  was  done  in  a  reasonable  time  or  not. 

2.  The  evidence  showing  that  the  note  was 
payable  in  the  city  of  the  indorser's  residence, 
and  there  being  no  evidence  that  the  notary  was 
ignorant  of  his  residence,  and  no  explanation 
why  notice  was  In  the  first  Instance  sent  by  mail 
to  a  bank  in  another  dty,  whence  it  was  again 
mailed  to  the  indorser  at  a  place  where  he  some- 
times received  his  mail,  and  it  not  affirmatively 
appealing  at  what  time  the  notice  was  posted  in 
either  instance,  the  plaintiff  failed  to  snow  that 
doe  notice  was  in  fact  given,  even  if  the  mailed 
notice  was  properly  addressed  the  second  time, 
the  indorser  testifying  that  he  never  received 
It 

3.  There  is  no  evidence  from  which  an  un- 
conditional promi^  i)Y  the  Indorser  to  pay  the 
note  could  nghtly  be  inferred. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Ware  county; 
3.  Jj.  Sweat,  Judge. 

Action  by  S.  Lesser  against  one  Bennett 
and  B.  J.  Apple.  Judgment  for  plaintiff,  and 
defendant  Apple  brings  error.     Reversed. 

L.  A.  Wilson,  for  plaintiff  In  error.  Hitch 
A  Myers,  for  defendant  In  error. 

SIMMONS,  J.  Less^  sued  Bennett  as 
principal,  and  Apple  as  Indorser,  on  two 
promissory  notes,  due,  respectively,  9  and 
12  months  after  date,  payable  to  the  order 
of  Apple  at  any  bank  In  Savannah,  Qa.,  sign- 
ed by  Bennett,  and  Indorsed  In  blank  by 
Apple  The  notes  were  made  at  Waycross, 
Ga.  There  was  a  verdict  against  the  defend- 
ants upon  one  of  the  notes,  and  they  made 
a  motion  for  a  new  trial  on  the  ground  that 
the  verdict  was  contrary  to  law  and  the 
evidence.  The  motion  was  overruled,  and 
they  excepted.  It  appeared  from  the  evi- 
dence that,  before  the  notes  matured.  Lesser 
deposited  them  In  a  bank  In  Augusta  for  col- 
lection, and  the  cashier  of  the  bank  forward- 
ed them  to  a  Savannah  bank  for  collection. 
On  the  day  of  their  maturity  the  cashier 
of  the  latter  bank  presented  them  to  the  tel- 
ler of  another  bank  in  Savannah,  and  de- 
oianded  payAient,  which  was  refused,  there 
being  no  funds  to  meet  them.  The  cashier 
who  bad  presented  the  notes  for  payment 
protested  them,  and  made  out  separate  no- 
tices of  protest,  addressed,  respectively,  to 
Bennett,  Apple,  Lesser,  and  the  cashier  of 
the  Augusta  bank,  from  which  the  notes 
had  been  received  Cor  collection.  All  the 
notices  were  mailed  to  Beane,  the  cashier 
«f  the  Augusta  bank,  and  Beane,  in  turn, 


mailed  to  Bennett,  Apple,  and  Lesser  the 
notices  Intended  for  them.  It  does  not  ap- 
pear from  the  evidence  at  what  time  the 
cashier  at  the  Savannah  bank  mailed  the 
notices  to  Beane,  nor  does  It  appear  at  what 
time  Beane  mailed  them  to  Waycross.  Apple 
testified  that  he  resided  In  Savannah,  though 
be  sometimes  received  his  mall  at  Way- 
cross,  being  a  traveling  salesman.  He  fur- 
ther testified  that  he  had  never  received 
any  notice. 

L  The  note  upon  which  the  recovery  was 
had  was  payable  at  a  chartered  bank.  Our 
Code,  i  2781,  declares:  "When  bills  of  ex- 
change and  promissory  notes  are  made  for 
the  purpose  of  negotiation,  or  Intended  to  be 
negotiated  at  any  chartered  bank,  and  the 
same  are  not  paid  at  maturity,  notice  of  the 
non-payment  thereof,  and  of  the  protest  of 
the  same  for  non-payment,  mnst  be  given  to 
the  endorsers  thereon  within  a  reasonable 
time,  either  personally  or  by  post  (If  the  resi- 
dence of  the  endorser  be  known),  or  the  en- 
dorser will  not  be  held  liable  thereon."  Un- 
der this  section,  whether  Apple  Indorsed  the 
notes  for  accommodation  or  for  value,  he  was 
entitled  to  notice  of  nonpayment  and  of 
protest,  and.  If  he  received  no  such  notice, 
he  was  not  liable  th^eoa  The  plaintiff 
claimed  that  Apple  was  notified  by  mall,  but 
be  falls  to  show,  either  by  the  cashier  of  the 
bank  In  Savannah  or  by  the  cashier  In  Au- 
gusta, by  whom  the  notices  were  sent,  at 
what  time  they  were  deposited  in  the  mail. 
The  above  section  of  the  Code  declares  that 
it  must  be  done  "within  a  reasonable  time." 
As  to  what  constitntes  a  "reasonable  time" 
for  this  purpose,  see  2  Daniel,  Neg.  Inst. 
(4th  Ed.)  !f  1035,  1030,  1040,  and  authorities 
cited.  It  Is  there  said  that  when  the  par- 
ties reside  In  different  places,  and  there  Is 
mail  communication  between  them,  "the  no- 
tice should  be  deposited  in  the  post  In  time 
to  be  sent  by  the  mall  of  the  d^y  after  dis- 
honor, provided  snch  mall  Is  not  closed  be- 
fore early  and  convenient  business  hours 
of  that  day,  In  which  case  It  must  be  sent  by 
the  next  mail  thereafter."  It  not  appearing 
from  the  evidence  In  this  case  at  what  time 
the  notices  were  mailed,  and  Apple  testi- 
fying that  he  never  really  received  the  notice, 
It  could  not  be  determined  whelber  the  no- 
tices were  mailed  In  a  reasonable  time  or 
not 

2.  The  evidence  showing  that  Apple  resid- 
ed In  Savannah,  where  the  notes  were  made 
payable,  and  there  being  no  proof  that  the 
cashier  of  the  Savannah  bank  was  ignorant 
of  his  residence,  and  no  reason  being  given 
why  notice  was  sent  in  the  first  Instance  to 
the  cashier  of  the  bank  In  Augusta,  whence 
the  notices  were  mailed  to  Apple  at  Way- 
cross,  and  it  not  afllrmatlvely  appearing  at 
what  time  the  notices  were  mailed  either  In 
Savannah  or  In  Augusta,  the  plaintiff  failed 
to  show  that  due  notice  was  in  fact  given, 
even  If  Apple  had  resided  in  Waycross,  as 
claimed  by   the  plaintiff;    Apple   testifying 
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that  he  did  not  receive  it,  and  there  being  no 
contradiction  of  his  testimony. 

S.  There  is  no  evidence  from  which  an  un- 
conditional ijromlse  by  the  indorser  to  pay 
the  note  could  rightly  tie  infei'red.  Judg> 
ment  reversed. 


MARCHMAN  v.  SEWELL  et  al. 
(Supreme  Court  of  Georgia.    April  2,  1894.) 

ESTOPPBL  BT  JUDOMBNT  —  SulT  ISSTITI'TED  WITH- 
OUT AoTBOHtTT — Enforcement  or  Judq- 

HBltT — Id  JC  NCTION. 

Where  a  person  not  a  party  to  an  ac- 
count procures  a  suit  to  be  instituted,  and  judg- 
ment rendered  thereon,  through  attorneys  em- 
ployed by  him,  who  in  fact  represent  him,  and 
not  the  plaintiff,  and  after  the  rendition  of  judg- 
ment the  plaintiff  disarowB  any  interest  Uiere- 
in,  or  any  connection  with  the  suit,  and  disclaims 
all  right  to  the  proceeds  thereof,  4ind  is  liimseif 
neither  malting  nor  authorizing  any  effort  to  en- 
force the  judgment,  but  the  person  who  caused 
it  to  be  rendered  and  his  attorneys  are  seelcing  to 
enforce  it  in  the  name  of  the  plaintiff,  and  have 
caused  the  defendant's  property  to  be  levied  up- 
on, or  his  debtors  to  be  garnished  for  that  pur- 
pose, the  judgment,  while  it  would  be  an  estop- 
pel in  favor  of  the  plaintiff  therein  were  he 
claiming  the  right  to  enforce  it,  is  no  estoppel 
in  favor  of  this  other  person  and  his  attorneys, 
they  being  no  parties  thereto,  and  having  no 
equitable  interest  therein,  and  not  being  in  privi- 
ty with  the  plaintiff;  and,  the  facts  of  the  case 
appearing  in  the  record  showing  that  it  would  be 
grossly  inequitable  for  this  person  and  his  at- 
torneys to  enforce  the  judgment  for  their  benefit, 
they  ourht  to  be  enjoined  from  so  doing  in  a 
suit  for  the  purpose,   in  which  they  and   the 

f>laintiff   in   the  judgment,   together    with   the 
evying  officers,  are  made  Joint  defendants. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Carroll  county; 
8.  W.  Harris,  Judge. 

Petition  by  W.  B.  Marchman  against  J.  D. 
Sewell  and  others  to  restrain  the  enforce- 
ment of  a  judgment  Judgment  for  defend- 
ants, and  petitioner  brings  error.    Reversed. 

The  folloffing  Is  the  official  report: 

Marchman,  by  his  petition,  alleged:  On 
June  21,  1892,  Brannan  &  Co.  got  Judgment 
against  him  for  $46.96  principal,  with  Interest 
and  cost,  in  a  Justice's  court  of  Carroll  coun- 
ty. From  this  Judgment  execution  had  been 
issued  against  him  and  his  security  on  ap- 
peal, which  execution  has  been  levied  on  bis 
property.  This  Judgment  is  on  an  open  ac- 
count purporting  to  be  in  favor  of  Brannan 
&  Co.  against  him,  the  consideration  of 
which  was  fertHlzers  said  to  have  been  fur- 
nished him  by  Brannan  &  Co.  In  1885,  for 
$&1.  The  account  was  sued  in  the  Justice 
court  In  February,  1888,  in  favor  of  Bran- 
nan &  Co.,  and  as  their  chief  property.  He 
pleaded  that  he  owed  defendants  nothing, 
but  only  J.  D.  Sewell,  whom  he  had  fully 
paid  for  fertilizers,  by  reason  of  liavlng  been 
garnished  at  the  instance  of  Halls,  Ordway 
&  Mitchell,  creditors  of  J.  D.  Sewell,  who  ob- 
tained Judgment  against  said  Sewell  and  pe- 
titioner, petitioner  admitting  he  owed  said 
Sewell  for  the  guano,  which  Judgment  he 
bad  fully  paid  off  to  Halls,  Ordway  &  Mltcb- 


ell  throTigh  their  attorney,  Oscar  Reese.  The 
case  of  Brannan  &  Co.  against  him,  when 
first  tried,  resulted  favorably  to  him.  There 
was  an  appeal  to  a  Jury,  who  also  rendered 
a  verdict  for  him.  The  case  was  then  talten 
by  certiorari  to  the  superior  court,  which  re- 
manded it  for  a  new  trial  before  a  Jury. 
TTpon  the  second  Jury  trial  there  was  a  ver- 
dict against  petitioner,  which  verdict  was 
set  aside  by  the  superior  court,  and  a  new 
trial  had.  Upon  the  third  trial  there  was  a 
verdict  against  petitioner,  the  result  of  which 
is  the  fi.  fa.  and  Judgment  first  mentioned. 
During  none  of  these  trials  was  any  plea 
made  by  him  that  the  title  to  the  account 
was  not  in  plaintiffs,— tiiat  is,  Brannan  &  Co. 
He  suspected,  that  such  was  the  case,  but 
not  enough  so  to  cause  him  to  file  a  plea  to 
that  effect,  and  get  up  proof  thereon.  Upon 
every  trial  of  the  case  wliere  oral  testimony 
was  had,  Green  B.  Sewell  swore  positively 
that  the  account  was  not  the  property  of  J. 
D.  Sewell,  but  of  Brannan  &  Co.;  that  he 
had  been  employed  as  their  agent,  through 
one  Myers,  to  collect  the  account,  and  as 
such  agent  had  brought  the  suit,  and  em- 
ployed Cobb  &  Beall,  attorneys  at  law,  fot 
that  purpose;  "that  he  had  never  had  any 
communication  with  them  during  the  prog- 
ress of  the  suit;  and  that  J.  D.  Sewell  had 
assigned,  and  he  was  his  assignee."  J.  D. 
Sewell  also  swore  that  the  account  was  the 
property  of  Brannan  &  Co.;  that  he  had  so 
told  petitioner  as  soon  as  he  was  garnished 
by  Halls,  Ordway  &  Mitchell,  and  so  told 
Green  B.  Sewell  and  O.  W.  Merrell;  that  he 
was  insolvent,  and  had  assigned  to  Green  B. 
Sewell;  that  he  had  sold  guano  on  commis- 
sion for  Brannan  &  Co.  in  1885,  and  all  the 
guano  notes  and  accounts  be  had  got  from 
them  were  Brannan  &  Co.'s  property.  After 
hearing  all  this,  petitioner  thought  perhaps 
Brannan  &  Co.  had  authorized  the  suit 
brought,  or  had  some  interest  therein.  After 
the  execution  first  mentioned  vras  levied, 
knowing  how  unjust  it  was  for  him  to  pay 
the  account  twice,  and  knowing  it  belonged 
to  J.  D.  Sewell,  if  anybody,  he  determined, 
as  he  had  now  nothing  to  lose  In  prosecuting 
his  Inquiries  to  the  bottom,  to  ascertain  if 
Brannan  &  Co.  had  anything  to  do  with  the 
matter,  or  any  title  to  or  any  interest  in  the 
account;  and  ascertained  the  following  facts, 
which  he  never  fully  ascertained  until  April 
7, 1893:  Brannan  &  Co.  did  a  fertilizer  busi- 
ness in  Atlanta  In  1885,  the  firm  consisting 
of  Brannan  alone,  who  sold  to  Sewell  that 
year  20  tons  of  fertilizer,  for  which  the  firm 
took  Sewell's  obligation,  and  for  which  Sew- 
ell was  alone  responsible.  Said  firm  never 
had  any  Interest  in  or  title  to  the  account, 
and  Iiad  no  knowledge  of  suit.  Judgment,  fl. 
tn.,  or  levy  until  March  Ifi,  1883,  when  they 
repudiated  the  suit.  Judgment,  and  fl.  fa. 
Green  B.  Sewell  was  never  the  firm's  agent 
in  any  capacity,  nor  has  It  ratified  his  nm- 
duct  Green  B.  Sewell,  through  his  attor- 
neys, acting  fraudulently  under  the  name  of 
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Biannan  &  Ck>.,  has  garnished  various  cred- 
itors of  petitioner,  whereby  be  and  his  cus- 
tomers are  harassed,  and  his  customers  driv- 
en off.  Petitioner  is  a  butcher.  He  (Green 
B.)  has  ner^  paid  or  accounted  to  that  firm 
concerning  any  fortilizer  dalm  he  may  have 
collected  In  its  name,  although  he  has  so 
collected  several  hundred  dollars,  but  de- 
ponent believes  he  has  paid  the  entire  sum 
collected  to  his  brother  J.  D.  and  his  attor- 
neys, after  keeping  a  large  share  for  himself, 
thereby  aiding  J.  D.  to  defraud  Ills  creditors, 
and  to  cheat  i»etitioner.  Petitioner  I>elievee 
Green  B.  Sewell  Is  insolvent,  and  knows  J. 
D.   is,   unless  his  assignment  is  set  aside. 

On  the day  of  ,  1883,  Green  B. 

Sewell,  as  assignee,  sued  ];>etitioner  in  a  Jus- 
tice's court,  being  represented  by  the  same 
attorneys.  His  defense  to  the  suit  was  that 
the  account  as  to  the  amoimt  was  correct, 
but  that  be  had  been  garnished  at  the  in- 
stance of  Hails,  Ordway  &  Mitchell,  as  above 
stated,  and  a  judgmmt  rendered  against  liim 
in  the  garnishment  proceeding;  tliat,  when 
garnished,  he  notified  Green  B.,  and  J.  D. 
SeweU  assigned  to  Green  B.  on  November 
0,  1885,  and  in  his  deed  pretended  to  set  out 
in  full  the  names  of  his  creditors  and  debt- 
ors, and  his  assets,  which  deed  has  been  re- 
corded and  accepted  by  Green  B.,  who  has 
collected  several  hundred  dollars  as  such  as- 
signee. None  of  the  guano  accounts  above 
mentioned,  and  especially  that  sued  on 
against  petitioner,  is  anywhere  mentioned  in 
that  deed.  J.  D.  SeweU  claims  they  belong 
to  Brannan  &  Co.,  when  in  truth  they  were 
the  property  of  J.  D.  Sewell,  and  should  have 
been  placed  In  the  deed  of  assignment,  but 
were  fraudulently  left  out.  Petitioner  bad 
no  notice  of  this  fraud  until  March,  189.3, 
though  be  expressly  charges  notice  thereof 
ni>on  Green  B.  Sewell  and  Cobb  &  Beall, 
who,  with  J.  D.  Sewell,  are  the  real  plaintiffs 
fn  the  fraudulent  judgment  against  him  first 
above  mentioned.  He  prayed  that  the  judg- 
ment be  set  aside,  and  the  levy  dismissed; 
for  injunction  against  the  sheriff,  J.  D.  and 
Green  B.  Sewell,  and  Cobb  &  Beall;  that  the 
deed  of  assignment  be  set  aside;  that  Cobb 
&  Beall,  J.  D.  and  Green  B.  Sewell  refund,  to 
hira  the  amount  collected  of  him  under  the 
Judgment  against  him  in  favor  of  Green  B. 
as  assignee;  and  for  temporary  restraining 
order  and  process.  Various  exhibits  were  at- 
tached as  Indicated  in  the  petition.  This  pe- 
tition was  prpsented  and  the  introductory  or- 
der made  April  8,  1S93. 

Cobb  answered  that  he  brought  the  suit 
in  faror  of  Brannan  &  Co.  against  Marchman, 
and,  after  various  trials  obtained  a  Judg- 
ment, false  and  fraudulent  pleas  intended 
for  delay  having  been  filed  by  Marchman; 
and.  after  sufficient  time  elapsed  for  certiorari, 
respondent  had  the  execution  Issued,  and  levy 
made:  At  no  time  did  Marchman  deny  in 
any  way  that  the  title  to  the  account  was 
not  In  Brannan  &  Co.,  though  h»knew,  or 
taight    have    known,  that    Brannan  &  Co. 


I  lived  in  Atlanta.  In  1888  respondent,  as  at- 
i  torney  at  law,  received  the  account  from 
j  Green  B.  Sewell  or  G.  \V.  Merrell  for  collec- 
I  tion,  Merrell  being  attorney  for  Sewell  in  the 
{  matter  of  the  asalgument  The  account  was 
sued  in  the  name  of  Brannan  &  Co.  because 
no  written  transfer  was  made  on  it  to  any  oth- 
er person.  Halls,  Ordway  &  Mitchell  never  ob- 
tained any  Judgment  against  Marchman  on 
any  suit  or  Judgment  against  Sewell,  nor  had 
Marchman  legally  paid  the  sum  due  on  the 
account  to  Halls,  Ordway  &  Mitchell.  After 
said  pretended  summons  of  garnishment  on 
Marchman,  he,  without  answering  the  same, 
and  before  Judgment  against  J.  D.  Sewell, 
fraudulently  colluded  with  Reese,  attorney 
for  Halls,  Ordway  &  Mitchell,  to  defraud 
Brannan  &  Co.,  the  true  owners  of  the  guano 
account  (not  J.  D.  Sewell),  and  Marchman 
and  Reese  then  and  before  bad  notice  that 
the  account  did  not  belong  to  J.  D.  SeweU, 
and  that  he  had  no  interest  therein,  but 
Marchman,  acting  as  he  did,  and  with  the 
promise  that  Reese  would  hold  him  harm- 
less, paid  over  to  Reese  the  sum  due  on  the 
account;  aU  of  which  was  pleaded  and  was 
in  issue  in  all  the  trial  of  said  case  hereto- 
fore; Respondent  received  the  account  for 
collection  from  Green  B.,  with  the  statement 
that  it  belonged  to  Brannan  &  Co.,  and  not 
to  J.  D.,  or  Green  B.,  as  assignee  of  J.  D. 
He  is  informed  and  believes  the  account  was 
turned  over  to  Green  B.  for  coUection  by  S. 
A.  Webzler  acting  as  agent  for  Brannan  & 
Co.  The  latter  had  transferred  their  con- 
tract with  J.  D.  SeweU  for  the  sale  of 
guano  to  said  agent,  to  make  settlement  with 
J.  D.  Sewell,  as  though  he  was  acting  as 
agent  for  Brannan  &  Co.,  and  that  title  to 
the  account  was  never  in  J.  D.  Sewell.  Re- 
spondent denied  all  charges  of  fraud,  etc. 
Green  B.  and  J.  D.  Sewell  and  Beall  also  an- 
swered. The  nature  of  their  answers  is  fuUy 
indicated  by  what  has  been  quoted  from  the 
answer  of  Cobb,  or  wUl  sufficiently  appear 
from  the  report  of  the  evidence  introduced. 
The  Judge  below  refused  the  injunction,  and 
to  this  ruling  Marchman  excepted. 

At  the  bearing  Marchman  Introduced  the 
Judgment  in  favor  of  Halls,  Ordway  & 
Mitchell  against  him  rendered  at  the  April 
term,  1887,  for  101.74  principal  and  for  cost 
This  Judgment  was  against  him  as  garnishee, 
being  a  debtor  of  J.  D.  SeweU,  a  debtor  of 
Halls,  Ordway  &  Mitchell.  Also,  a  receipt 
on  the  Judgment,  by  Reese,  plaintiff's  attor- 
ney, to  Marchman,  and  by  the  clerk  of  the 
court,  dated  August  18,  1887,  in  fuU  of  the 
Judgment.  Also  affidavit  of  Brannan  that  he 
alone  composed  the  firm;  that  in  1885  he  sold 
J.  D.  SeweU  20  tons  of  fertUizer,  for  which 
SeweU  paid;  that  SeweU  alone  owed  him 
for  the  goods;  that,  if  any  suit  has  been  in- 
stituted on  account  of  said  goods,  it  has  been 
without  his  knowledge  or  consent  or  con- 
nivance, and  he  now  positively  repudiates 
the  same;  that  he  sold  only  said  goods  to 
Sewell;   that  be  never  heard  of  the  suit  or 
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Judgment  In  qaestton  unttl  Reese  Informed 
blm  by  letter,  March  15,  1893;  that  he  nev- 
er employed  Green  B.  Sewell  as  agent  or 
any  attorneys  in  the  matter;  that  he  has 
lived  In  Atlanta  during  and  since  1885;  that 
he  never  had  any  claim  against  Marchman; 
tliat  the  goods  were  sold  to  J.  D.  Sewell 
under  written  contract,  at  a  stipulated  price, 
and  he  alone  was  responsible  to  deponent 
under  the  contract;  and  that  he  knows  not 
where  the  contract  is,  but  supposes  it  is  in 
possession  or  control  of  J.  D.  Sewell,  who 
owes  him  nothing  for  guaao.  Also  affidavit 
of  various  citizens  of  Atlanta  as  to  the  integ- 
rity of  Brannan,  the  truth  of  which  affidavit 
was  conceded.  Also  affidavit  of  Oscar  Ueese 
that  he  never  Induced  Marchman  to  pay 
Halls,  Ordway  &  Mitchell.  As  their  attor- 
ney, he  had  a  claim  against  J.  D.  Sewell, 
now  In  Judgment  Sewell  made  no  defense. 
Affiant,  learning  that  Marchman  was  the 
debtor  of  Sewell,  had  him  garnished.  After 
this  was  done,  Marchman  asked  affiant,  not 
as  his  attorney,  but  as  his  friend,  whether 
the  money  should  be  paid  to  Green  B.  Sewell, 
assignee  of  J.  D.  Sewell,  who  stated  he 
was  the  agent  of  Brannan  &  Co.,  or  to  Halls, 
Ordway  &  Mitchell.  AfBant  then  asked  March- 
man  whom  he  owed,  and,  upon  Marchman 
i«pl.Ying,  J.  D.  Sewell,  and  not  Brannan  &  Co., 
gave  It  as  his  opinion  that  Marchman  bad 
better  not  pay  Green  B.  Sewell  anything  In 
any  capacity.  After  this,  affiant  saw  J.  D. 
Sc well's  assignment  of  record,  and  among 
the  list  of  assets  there  was  no  account  upon 
which  the  Judgment  In  question  is  based,  and 
BO  informed  Marchman,  and  told  him  that. 
If  what  Marchman  stated  was  true,  the 
whole  assignment  could  be  defeated.  March- 
man  said  it  was  true,  and  he  could  prove 
it  Affiant  made  the  examination  because 
Marchman  said  he  owed  Sewell  not  only  for 
the  guano,  the  consideration  of  the  present 
Judgment  but  also  a  small  store  account 
on  which  the  assignee  brought  suit  and  re- 
covered Judgment,  and  which  Marchman 
paid,  as  deponent  is  informed.  During  none 
of  the  trials  was  Brannan  &  Co.  heard  of. 
Deponent  In  connection  with  bis  then  part- 
ner, represented  Marchman,  and,  while  sus- 
picious that  Brannan  &  Co.  knew  nothing 
about  the  suit,  nor  had  any  Interest  In  It 
they  were  afraid  to  investigate,  as  It  might 
result  In  injury  to  their  client.  After  Judg- 
ment In  both  cases,  there  being  nothing  to 
risk,  investigation  was  had,  with  the  result 
stated  by  Brannan  in  his  affidavit  After 
Judgment  by  Halls,  Ordway  &  Mitchell 
against  Sewell,  Marchman  having  made  no 
answer,  Judgment  was  rendered  against  him 
for  the  same  amount  as  against  Sewell.— 
over  $400.  After  this  was  done,  Marchman 
told  affiant  that  the  reason  why  he  made 
no  answer  was  sickness  of  himself  and  fam- 
ily, and  other  circumstances.  Affiant  told 
him  to  state  all  he  owed  Sewell,  and  be 
would  obtain  an  order  of  court  authorizing 
him  to  write  off  all  but  that  from  the  Judg- 


ment against  Marchman  as  garnishee.  This 
was  done,  and  Marchman  paid  the  same  off 
to  affiant  except  $7.50;  and  he  sent  the 
<imount  to  his  clients,  charging  Marchman 
nothing.  Also  the  garnishment  proceedings 
against  Marchman,  and  record  of  Sewell's 
assignment  in  which  nowhere  appears  the 
account  in  question. 

For  defendant  was  introduced  affidavit  of 
O.  W.  Men-ell  that  he  wrote  the  deed  of  as- 
signment and  represented  Green  B.  Sewell, 
assignee,  for  some  time  thereafter;  that  some 
one  claiming  to  represent  Brannan  &  Co. 
had  a  settlement  with  G.  B.  Sewell;  that 
afterwards  Marchman  came  to  town  with  a 
bale  of  cotton,  to  pay  his  guano  debt  and 
some  other  store  accounts  with  J.  D.  Sewell, 
and  claimed,  before  he  paid,  to  have  been 
garnished  by  Reese  for  a  debt  due  by  Sewell; 
that  affiant  told  him  the  garnishment  would 
not  lie,  because  Sewell  bad  no  Interest  in  the 
claim,  as  be  had  assigned;  that  Marchman 
voluntarily  paid  over  these  amounts,  after 
this  notice,  to  Reese,  claiming  Reese  woujd 
hold  him  harmless,  or  words  to  tlint  effect; 
that  affiant  warned  Marchman  against  pay- 
ing It  over  until  after  the  garnishment  was 
determined,  and,  if  be  did  so,  be  would  be 
responsible  for  the  money,  and  he  replied 
that  Reese  had  become  personally  responsi 
ble  for  the  money,  and  was  good.  Also  affi- 
davit of  Brannan  that  he  sold  his  contract 
with  J.  D.  Sewell  for  the  sale  of  fertilizers, 
and  all  bis  interest  therein,  to  one  Webzler, 
of  Baltimore,  Md.,  with  full  power  to  claim 
all  indebtedness  and  make  all  settlements  as 
though  he  was  acting  as  affiant's  agent;  and 
that  affiant  does  not  know  what  disposition 
Webzler  made  of  the  accounts,  nor  whether 
any  settlement  of  the  account  against  March- 
man  for  guano  sold  by  Sewell  under  said 
contract  with  Brannan  &  Ca  was  ever  made. 

Cobb  &  Bro.  and  Oscar  Reese,  for  plaintiff 
In  error.  J.  L.  Cobb  and  Wm.  Beall,  for  de- 
fendants In  error. 

SIMMOXS,  J.  The  facts  alleged  In  the  pe- 
tition are  set  out  In  the  official  report  Under 
these  facts  the  court  erred  in  refusing  the 
injunction  prayed  for.  The  Judgment  obtain- 
ed by  Sewell  against  Marchman  on  the  ac- 
count which  he  (Sewell)  represented  belong- 
ed to  Brannan  &  Co.,  for  whom  he  claimed 
to  act  as  agent  did  not  estop  Marchman.  it 
appearing  that  Brannan  &  Co.  knew  nothing 
of  the  8uit  on  the  account  &nd,  after  the 
Judgment  was  obtained  thereon,  disavowed 
any  interest  therein,  or  any  connection  with 
the  suit,  and  disclaimed  all  right  to  the  pro- 
ceeds thereof,  and  were  neither  making  nor 
authorizing  any  effort  to  enforce  the  Judg- 
ment, and  that  Sewell  was  attempting  to  en- 
force it  In  his  own  Interest  If  Brannan  & 
Co.  were  attempting  to  enforce  the  Judgment 
In  their  own  Interest  Marchman  would  prol>- 
ably  be  e'stopped,  but  under  the  facts  al- 
leged, it  would  be  grossly  Inequitable  (or 
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Sewell  and  his  attorneys  to  enforce  the  Jadg> 
ment  for  their  own  benefit,  especially  as  it 
appears  that  Marchman  has  already  paid  the 
account  twice,  and  this  Is  an  attempt  to  com- 
pel him  to  pay  it  the  third  time.  Judgment 
reversed. 


ARMSTRONG  et  aL  t.  CARR. 

(Snpreme  Court  of  North  Carolina.     March  19, 

1885.) 

Amiokmkkt  bt  Firm— PBEFBREKcn  or  Indi- 

TIDDAL   CrBDITOBS. 

An  assignment  of  partnership  property 
by  members  of  an  insolvent  firm  is  not  render- 
>'j  fraudalent  as  to  the  firm  creditors  by  a  clause 
therein  preferring  over  (uirtnership  creditors  cer- 
tain debts  due  to  the  creditors  of  the  individual 
partaeis. 

.\ppcal  from  superior  coort,  Guilford  conn- 
ty;  Uoke,  Judge. 

Action  by  Armstrong,  Cator  &  Co.,  as  firm 
"•redltors,  against  O.  W.  Carr,  trustee  of  Pow- 
ell &  Horton,  to  set  aside  as  fraudulent  as 
against  plaintlfTs  an  assignment  for  creditors 
by  the  said  Powell  &  Horton,  containing  a 
provision  for  the  preference  out  of  the  firm 
assets  of  the  Indlvldiial  debts  of  the  separate 
partners.  From  a  refusal  to  charge  that 
such  preference  rendered  the  assignment 
void,  plaintiffs  excepted,  and  appealed  from 
a  verdict  and  Judgment  for  dsiendant  Af- 
firmed. 

L.  M.  Scott  and  Shaw  &  Scales,  for  appel- 
lants.   Dillard  &  King,  for  appellee. 

MONTGOMERY,  J.  If,  upon  the  face  of 
a  deed  of  assignment.  It  appears  manifestly 
that  its  execution  was  for  the  purpose  of  hin- 
dering and  delaying  creditors,  and  for  the 
ease  and  advantage  of  the  debtor,  the  court 
may  declare  It  void,  without  the  aid  of  a 
jury.  The  plaintiffs  In  this  action  Insist  that 
I)ecau8e,  in  the  assignment  made  by  the  part- 
ners of  the  partnership  property,  there  was 
a  clause  which  secured  certain  debts  due  to 
creditors  of  the  individuals  composing  the 
IKirtnorsIiip,  tliis  court  should  declare  the 
deed  void;  that  la,  the  only  relief  which  the 
plaintiffs  seeic  rests  upon  the  idea  that  they 
have  a  lien  upon  the  partnership  property  as 
Rsalnst  individual  creditors,  and  that  it  Is  a 
ftaud  apparent  on  the  face  of  the  deed  for 
the  partn^s  to  apply  the  same  to  their  indl- 
vldiial debts.  Instead  of  to  their  partnership 
liabilities.  There  is  not  only  no  fraud  on 
the  face  of  this  assignment,  bnt  such  provi- 
sions as  the  plaintiffs  object  to  In  this  deed 
liave  received  the  sanction  of  our  judicial 
decisions.  In  the  case  of  Allen  t.  Orissom, 
90  N.  a  90,  Chief  Justice  Smith,  for  the 
court,  treats  fully  the  questions  of  the  rights 
of  creditors,  and  also  of  those  of  the  partners 
in  the  partnership  property.  In  that  opin- 
ion he  aays:  "With  the  assent  of  the  part- 
ners,  any  one  of  them  is  free  to  dispose  of 
the  company's  effects  for  his  individual  use, 
and  a  creditor  cannot  Intervene  to  prevent 


the  application."  This  is  the  doctrine  estab- 
lished by  repeated  recognitions  in  this  court, 
from  which,  whatever  may  have  been  the  de- 
cisions elsewhere,  we  are  not  at  liberty  to  de- 
part, and  it  commends  itself  to  our  approvaL 
In  the  case  of  Davis  v.  Smith,  113  N.  O.  91, 
IS  S.  E.  53,  this  court.  Justice  Avery  deliver- 
ing the  opinion,  approved,  with  citations  from 
Allen  V.  Grissom,  supra,  the  law  set  forth  In 
that  case.  There  is  no  error  in  the  ruling  of 
the  court  below,  and  the  judgment  is  affirmed. 


COWAN  et  al.  v.  LAYBURN. 

(Snpreme  Court  of  North  Carolina.    March  19, 

1895.) 

C0MPETB!<0T  OF  WITNESS— TBAKSACTIOOT  WITH 

Decbdbnt. 
Testimony  that  a  witness  carried  supplies 
to  a  decedent  is  not  evidence  of  a  conversation 
or  transaction  which  makes  the  witness  incom- 
petent, under  Code,  8  590. 

Appeal  from  superior  court,  Pender  coun- 
ty; Boykln,  Judge. 

Action  by  Mary  E.  Cowan  and  others 
against  John  T.  Laybum.  From  Judgment 
for  plaintiffs,  defendant  appeals.    Affirmed. 

The  complaint  alleges  that  the  plaintiffs 
are  the  heirs  at  law  of  one  Annie  Crooni, 
who  died  intestate;  that  she  executed  about 
a  year  before  her  death  a  deed  of  all  the 
land  she  owned  to  the  defendant,  containing 
the  condition  that  defendant  should  provide 
for  her  personal  needs  during  her  life,  and 
for  her  decent  burial,  the  deed  to  become 
void  and  the  land  to  revert  to  her  and  her 
heirs  if  the  conditions  were  not  complied 
with;  and,  further,  that  the  execution  of 
the  deed  had  been  obtained  by  fraud,  and 
its  conditions  broken  by  the  defendant 

A.  D.  Ward,  for  appellant 

FAIRCLOTH,  O.  J.  The  only  exceptions 
were  to  the  competency  of  the  evidence  of 
Thad  Cowan  and  Catherine  Cowan,  undo* 
Code,  §  500.  The  former  testified  that  "I 
carried  food  there  to  her,"  meaning  to  Ann 
Jane  Croom;  the  latter,  that  "I  went  to 
carry  her  supplies.  She  was  sickly.  I  was 
there  every  day.  I  carried  her  supplies. 
She  was  sickly.  She  had  no  food  except 
what  we  carried.  She  was  bad  off  for 
clothes."  We  see  no  "conversation"  or 
"transaction"  in  this  evidence,  such  as  is 
inhibited  by  section  59Q.  In  fact  It  does 
not  appear  whether  the  old  lady  accepted  or 
refused  the  food  and  supplies.    Affirmed. 


FRANOKS  V.  WHITAKER  et  aL 

(Snpreme  Court  of  North  Carolina.    March  19, 

1895.) 

CoNSTKuonox  or  Wili.— Dbsobiftio!!  or 

Devisees. 

In  a  will  devising  property  to  testator's 

son  for  life,  and  after  his  death  to  his  lawful 

heir  or  heirs,  if  any,  and,  if  none,  to  the  chil- 
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dren  of  another  son,  the  words  "heir  or  heirs 
refer  to  his  issue,  and  not  to  his  heirs  generally; 
and  apon  his  death  without  issue  the  property 
goes  to  the  children  of  the  other  son,  some  of 
whom  were  living  at  the  execution  of  the  will. 

Appeal  from  superior  court,  Jones  coun- 
ty;  Brown,  Judge. 

Action  by  W.  W.  Francks  against  T.  0. 
Whltaker  and  others  to  declare  certain  deeds 
&  cloud  upon  plaintlfF's  title,  and  to  have 
them  canceled,  and  Judgment  rendered  In 
faror  of  plaintiff  as  the  owner  of  the  lands 
under  a  certain  wilL  From  a  Judgment  that 
plaintiff  acquired  no  title  under  such  will, 
and  that  tlie  complaint  shows  no  cause  of  ac- 
tion, and  dismissing  the  suit,  plaintiff  ap- 
peals.    Affirmed. 

O.  H.  Gulon  and  W.  W.  Clark,  for  appel- 
lant    Simmons,  Olbbs  &  Pearsall,  for  appel- 

MONTGOMERY,  J.  The  courts.  In  Inter- 
preting wills,  make  it  their  first  duty  to  find 
out  and  give  effect  to  the  Intention  of  the 
testator.  Even  where  a  testator  makes  use  of 
technical  legal  phrases  and  expressions  which 
have  in  law  a  fixed  and  definite  legal  mean- 
ing, yet,  if  be  so  explain  and  qualify  their 
use  as  to  show  an  intention  different  from 
the  meaning  which  the  law  puts  upon  the 
technical  words,  the  will  must  receive  that 
construction  which  the  testator  Intended. 
"So,  as  the  predominant  and  controlling  pur- 
pose of  the  testator  must  prevail,  when  as- 
certained from  the  general  provisions  of  the 
will,  over  particular  and  api>arently  Incon- 
sistent expressions,  to  which,  unexplained,  a 
technical  force  la  given,  we  may  inquire  and 
find  out  in  what  sense  such  expressions  were 
used,  and  what  the  testator  meant  in  using 
them."  Under  this  test  we  will  look  Into  the 
will  which  is  before  us  for  construction.  Its 
date  is  11th  of  July,  1SS5,  and  the  section  be- 
fore the  court  Is  In  these  words:  "I  give 
and  devise  [real  estate]  to  my  beloved  son  E. 
S.  Francks,  during  his  natural  life,  and  aft- 
er his  death  to  his  lawful  heir  or  heirs, 
should  be  have  any  surviving  him,  then  I 
give  and  devise  the  same  to  the  children  of 
my  beloved  son  W.  W.  Francks."  The  word 
'lawful"  may  be  stricken  out  as  meaning- 
less, for  there  Is  no  such  anomaly  In  the  law 
as  an  unlawful  h^r.  At  the  time  of  the  date 
of  the  will  W.  W.  Francks,  the  brother  of 
S.  F.  Francks,  and  the  plaintiff  In  this  ac- 
tion, and  the  children  of  W.  W.  Francks, 
were  living.  The  testatrix  knew  that  if  8. 
F.  Francks  died  after  the  will  was  publish- 
ed the  very  grandchildren  to  whom  the  es- 
tate was  devised  would  have  been  his  heirs 
if  their  father  had  been  dead.  If  she  meant 
heirs  general,  why  say,  "But  should  be  not 
leave  any  lawful  heir  or  heirs  surviving 
him,"  knowing  at  the  time  there  were  living 
persons  who  were  bis  lawful  heirs,  and  that 
he  must  continue  to  have  heirs  as  long  as 
those  to  whom  the  land  was  limited  In  re- 
mainder should  live?   It  is  plain  that  this 


is  so,  and  therefore  the  proper  construction 
of  the  will  Is  as  if  It  read:  "I  give  and  devise 
to  my  beloved  son  E.  S.  Francks,  during  his 
natural  life,  and  after  his  death  to  bis  Issue, 
should  he  leave  any  surviving  him;  but 
should  he  not  leave  issue  then  I  give  and 
devise  the  same  to  the  children  of  my  belov- 
ed son  W.  W.  Francks."  Rollins  v.  Keel,  115 
N.  O.  68,  20  S.  E.  209.  No  error.  Judgment 
affirmed. 


COBB  et  al.  v.  RASBERRY  et  nx. 

(Sapreme  Court  of  North  Carolina.    March  12, 

1895.) 

EvSBARP'a  COSTROI.  OVBB  WlFB'S  BV1.KAT* 

Fropebtt. 
Under  Act  1849  (Code,  i  1840),  the  hna- 
band  may  sell,  lease,  or  mortgage  the  rents  and 
profits  of  his  wife's  lan(J,  Without  her  consent; 
and  this  rule  applies  to  all  cases  where  the  mar- 
riage and  seisin  of  the  wife  in  the  lands  took 
place  before  the  adoption  of  the  constitution  of 
1868. 

Appeal  from  superior  court,  Pitt  county; 
Bynum,  Judges 

Action  by  B.  J.  Cobb,  assignee,  against 
S.  S.  Rasberry  and  wife,  to  recover  posses- 
sion of  certain  crops  grown  on  land  owned 
by  feme  defendant,  the  crops  having  been 
mortgaged  by  her  husband  to  plaintiff's  as- 
signor. The  •nswer  of  the  feme  defendant 
set  up  that  the  crops  were  grown  on  ber 
land,  and  were  her  separate  property.  The 
court  instructed  the  Jury  that  defendant's 
right  to  the  crops  was  not  affected  by  the 
date  of  her  marriage  and  the  time  of  the 
vesting  of  her  title  to  the  lands,  and  that 
plaintiff  could  not  recover.  The  Jury  found 
for  the  defendant,  and  the  plaintiffs  appeaL 
Reversed. 

J.  B.  Batchelor  and  Jaa.  E.  Moore,  for  ap- 
pellants. 

MONTGOMERY,  J.  The  matter  set  np 
in  the  answer  of  the  feme  defendant  can- 
not avail  her.  At  common  law  the  husband, 
when,  by  birth  of  Issue,  he  became  tenant 
by  the  curtesy  initiate,  was  the  owner  of  the 
crops  grown  on  the  wife's  land,  and,  even 
in  case  of  his  death  before  hers,  his  personal 
representatives  were  entitled  to  them.  Wil- 
liams V.  Lanier,  44  N.  C.  SO.  The  act  of  1849 
(Code,  I  1840)  only  prohibited  the  hnsbanti 
from  selling  or  leasing,  for  the  term  of  bis 
life  or  any  less  tenn  of  years,  the  reel  estate 
of  his  wife  when  the  marriage  had  taken 
place  since  the  third  Monday  of  November, 
1848,  without  her  consent,  by  deed  and  privy 
examination;  nor  would  that  act  suffer  bis 
estate  in  the  land  to  be  sold  under  execution 
against  him.  His  rights,  however,  to  the 
profits  and  rents  were  not  impaired  cr  dis- 
turbed. In  Hou8t(«i  v.  Brown,  B2  N.  O.  1G3. 
this  conrt  said,  in  referring  to  that  act: 
"The  sole  object  was  to  provide  a  home  for 
her  [the  wife],  of  which  she  could  not  be 
deprived  by  the  husband  or  the  creditors." 
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The  marriage  ana  i^stn  ot  the  wife  In  the 
lands  to<^  place  before  the  adoption  of  the 
coostitntlon  of  1888;  and  article  10,  S  6,  of 
that  Inatrument,  and  the  laws  made  In  pur- 
suance thereof,  apply  only  to  cases  where 
the  marriage  has  been  contracted  or  the 
property  acquto«d  alnce  the  adoption  of  the 
constltatlaa.  Morrla  v.  Morris,  94  N.  0.  613; 
Thompson  v.  Wiggins,  109  N.  G.  COS,  14  S. 
E.  301.  There  was  error  in  the  instruction 
which  his  honor  gave  to  the  Jury,  and  the 
plaintiff  ia  oititled  to  a  new  trlaL 


BATTLE  T.  BATTLE). 

{Supreme  Court  of  North  Carolina.    March  12, 

1SB5.) 

BTATUTS  or  LlHITATIONB— FxBT  Patii*iit  bt 

TRUH7EB8. 

Part  payment  of  an  obligation,  without 
the  debtor's  antherity,  by  trastees  nnder  an  as- 
siKnment  by  the  latter  for  the  benefit  of  cred- 
itors, will  not  remove  the  bar  of  the  sUitute. 

Appeal  from  superior  court,  Nash  county; 
Mebane,  Judge. 

Actloa  by  ^niomas  H.  Battle,  executor, 
asaiiHt  W.  S.  Battle,  to  recover  balance  due 
«n  a  bond  which  had  passed,  under  a  trust 
deed,  into  the  hands  of  defendant's  trustees, 
who  had  made  a  payment  thereon.  From  a 
Judgment  in  ftivor  of  the  plalntifT,  defendant 
appeals.    Reversed. 

Don  Oilliam  and  Shepherd  &  Busbee,  for 
appelant    H.  Q.  Connor,  for  appellee. 

CLARK,  3.   Code,  {  172,  requiring  an  ac- 
knowledgment or  new  promise  to  be  in  writ- 
ing,  le'ft  the  effect  of  a  partial  payment  in 
removing  the  bar  of  the  statute  of  limita- 
tions as  it  was  before  the  Code  of  Civil  Pro- 
<-edure.    Bank  v.  Harris,  96  N.  C.  118,  1  8. 
E.   459.    The  effect  of    partial    payment    in 
stopping  the  mnning  of  the  statute  la  not 
by  virtue  of  any  statutory  provision.    It  was 
not  in  the  statute  of  James  I.   but  was  an 
exceptloa  allowed  by  the  courts,  and  its  ap- 
plication depends  upon  the  reasoning  In  such 
decisioBS.    The  act  of  9  Oeo.  IV.  c.  14,  in  a 
similar   way  to  our  statute,   merely  recog- 
nises tbs  exception  as  existing.    Partial  pay- 
ment Is  allowed  this  effect  only  when  It  Is 
made  under  such  circumstances  as  will  war- 
rant the  dear  inference  that  the  debtor  rec- 
o;mlzes  the  debt  as  then  existing,  and  his 
willingness,  or  at  least  his  obligation,  to  pay 
tbe  tMUance.     Hewlett  v.  Scbenck,  82  N.  C.  234 ; 
Pickett  r.  King,  84  Barb.  198;  Richardson  r. 
Thomas,  13  Gray,  3S1;    1  Wood,  Llm.  i  99. 
In   ttie  present  case  there  was  no  payment 
hy  the  debtor  on  the  bond  within  10  years 
before  action  brought.    The  assignment  con- 
ferred BO  power  on  tbe  trustee,  as  agent  of 
tbe  debtor,  to  do  any  act  to  waive  tbe  stat- 
ute, or  express  a  willingness  or  Intention  of 
the  debtor  to  pay  the  debt  after  It  should 
otherwise  become  barred.    His  agency  was 
«trlctly  limited  to  the  duties  marked  ont  in 
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the  instrument  of  paying  out  tbe  assets  in 
the  manner  stated,  and  bound  the  assignor 
by  no  implied  agreement  to  pay  more  or  to 
waive  the  statute.  Chancellor  Kent,  in 
Roosevelt  v.  Marks,  6  Johns.  Ch.  266.  In- 
deed, the  assignment  indicates  an  inability 
to  pay  anything'  more  on  the  debts  secured 
ttiereln,  and  it  would  be  a  contradiction  of  its 
plain  meaning  to  hold  that  the  pro  rata  dis- 
tribution of  tbe  assets  thereunder  by  the  as- 
signee was  an  authorized  expression  of  a 
willingness  and  intention  to  pay  tbe  balance, 
and  therefore  a  waiver  of  the  statute.  It  is 
settled  that  a  payment  by  assignees  In  bank- 
ruptcy and  for  the  benefit  of  creditors  does 
not  take  the  case  out  of  the  statute  of  lim- 
itations. 13  Am.  &  Eng.  Enc.  Law,  760;  Bur- 
rill,  Assignm.  (6th  Ed.)  {  390,  and  cases 
there  cited.  Belo  v.  Spach,  86  N.  C.  122,  held 
ttiat  a  payment  by  the  assignee  repelled  the 
statute  of  presumptions.  That  might  well 
be,  for  to  repel  tbe  presumption  it  is  only 
necessary  to  show  that  the  debt  was  still  ex- 
isting and  unpaid;  and  the  payment  of  the 
assignee  in  bankruptcy  is  some  evidence  of 
that  fact,  but  tbe  statute  of  limitations  is  an 
absolute  bar.  To  remove  it,  there  is  neces- 
sary some  act  of  the  debtor,  or  by  his  au- 
thority, such  as  a  written  promise  or  a  pay- 
ment, under  such  circumstances  as  implies 
an  obligation  to  pay  the  balance.    Error. 


YOUNG  V.  WILMINGTON  &  W.  R.  CO. 

(Supreme  Court  of  North  Caioliaa.    March  12, 

1895.) 

WaREHOUSEMAK— N  EOWOBSCE— EVIDENCB. 

In  an  action  against  a  railroad  company 
to  recover  for  goods  burned  in  its  warehouse, 
evidence  that  a  night  telegraph  operator,  who 
worlcml  in  the  warehouse,  and  slept  therein,  was 
an  habitual  drunkard,  and  was  drunk  at  the 
time  of  the  fire,  does  not  justify  a  verdict  for 
plaintiff. 

Appeal  from  superior  court,  Harnett  coun- 
ty;   Bynum,  Judge. 

Action  by  H.  P.  Young  against  the  Wil- 
mington &  Weldon  Railroad  Compcuiy  to  re- 
cover damages  for  goods  destroyed  by  flre 
in  defendant's  warehouse  at  Dunn,  N.  C. 
The  plaintiff  sought  to  establish  the  charge 
of  negligence  on  the  part  of  tlie  defendant 
by  evidence  showing  that  one  of  the  tatter's 
employes,  a  night  operator,  who  had  charge 
of  the  telegraph  office  In  the  warehouse,  was 
addicted  to  drinking,  and  was  drunk  at  the 
time  of  the  flre.  Upon  the  ruling  of  the 
court  that  the  evidence  was  not  suillelent  to 
Justify  a  recovery,  plaintiff  submitted  to  a 
nonsuit,  and  appeals.     Affirmed. 

F.  P.  Jones,  for  appellant  Junius  Davis, 
for  appellee. 

FAIRCLOTH,  C.  J.  At  the  close  of  plain- 
tiff's evidence,  his  honor  was  of  opinion  that 
he  was  not  entitled  to  recover,  and  a  non- 
suit was  taken,  and  an' appeal  granted.    At 
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the  time  of  the  fire,  the  defendant  was  not 
liable  as  a  common  carrier,  but  was  only 
liable  for  want  of  ordinary  care  as  a  ware- 
houseman. Hllliard  v.  Railroad  Ck>.,  0  Jones 
(N.  C.)  343.  The  plaintitr  was  required  to 
prove  the  negligence  as  a  part  of  his  case. 
Kabn  v.  Railroad  Co.,  115  N.  O.  638,  20  S.  £. 
169.  We  think  his  honor  properly  held  that 
the  evidence  was  insufficient  to  Justify  the 
Jury  in  rendering  a  verdict  for  plaintiff. 
Judges  are  no  longer  required  to  submit  a 
case  to  the  Jury  merely  because  some  evi- 
dence has  been  introduced  by  the  party  hav- 
ing the  burden  of  proof,  unless  the  evidence 
be  of  such  a  character  that  it  would  warrant 
the  Jury  to  proceed  in  finding  a  verdict  In 
favor  of  the  party  introducing  such  evi- 
dence. There  is,  or  may  be,  in  every  case  a 
preliminary  question  for  the  Judge,  not 
whether  there  is  absolutely  no  evidence,  but 
whether  there  is  more  than  a  scintilla  of 
evidence,  upon  which  a  Jury  can  properly 
proceed  to  find  a  verdict  for  the  party  in- 
troducing it,  upon  whom  the  burden  of  proof 
is  imposed.  Commissioners  v.  Clark,  94  U. 
S.  278;  Ryder  v.  Wombwell,  L.  R.  4  Exch. 
30;  Wittkowsky  v.  Wasson,  71  N.  (X  451. 
Affirmed. 


SALMON  V.  McLBAN. 

(Supreme  Court  of  North  Carolina.    March  12, 
1895.) 

JUDGHBRT  or  JcaTIOE— LIMITATIONS. 

A  judgment  rendered  by  a  justice  of  the 
peace  is  vacated  b^  a  subsequent  judgment 
granted  upon  rehearing  in  the  same  court,  and 
ue  statute  of  limitatious  begins  to  run  from  tbe 
date  of  such  second  judgment. 

Appeal  from  superior  court,  Harnett  coun- 
ty;   Bynum,  Judge. 

Action  by  S.  A.  Salmon,  to  use  of  J.  T. 
Rogers,  against  D.  H.  McLean,  on  a  Judg- 
ment rendered  by  a  Justice  of  the  peace. 
The  record  shows  that  a  Judgment  was  giv- 
en in  favor  of  S.  A.  Salmon  against  defend- 
ant, D.  H.  McLean,  on  a  note  for  $171.67  in 
Justice's  court,  on  April  12,  1887.  A  rehear- 
ing was  granted,  in  which  the  same  Judg- 
ment was  rendered  on  May  2,  1887.  Plain- 
tiff, Salmon,  afterwards  transferred  the  Judg- 
ment to  J.  T.  Rogers,  who  owned  it  at  the 
time  of  bringing  suit  in  the  lower  court,. 
April  30,  1894.  In  this  suit  the  court  In- 
structed the  Jury  that  the  true  date  of  the 
Judgment  was  April  12,  1887,  and  that  since 
a  Justice's  Judgment  is  barred  by  a  lapse  of 
seven  years,  if  they  should  find  that  aev&a 
years  had  elapsed  between  the  date  of  the 
Judgment  and  the  time  of  bringing  this  suit, 
their  verdict  should  be  for  the  defendant 
There  was  a  verdict  and  Judgment  for  the 
defendant,  and  the  plaintiff  appeals.  Re- 
versed. 

L.  B.  Chapin,  for  appellant   T.  M.  Argo 
and  F.  P.  Jones,  for  appellee. 


CLARK,  J.  A  new  trial  cannot  be  grant- 
ed by  a  Justice  of  the  peace  (Code,  {  863), 
but  in  the  cases  mentioned  in  Id.  i  845,  a 
rehearing  may  be  allowed.  Froneburger  v. 
Lee,  66  N.  C.  333;  Gambill  v.  aarnbUl,  U9  ^. 
C.  201;  Guano  Co.  v.  Bridgers,  93  N.  C.  439. 
Though  the  Judgment  was  first  rendered  12tb 
April,  18S7,  a  rehearing  was  granted,  and 
the  new  Judgment  was  rendered  2d  May, 
1887.  The  statute  ran  from  the  2d  May,  be- 
cause the  first  Judgment  was  vacated  by  the 
rehearing.  This  action  was  begun  April  30. 
1894,  which  was  within  the  seven  years  lim- 
ited by  statute.  Code,  i  153,  subd.  1.  The 
defendant  has  no  ground  to  complain,  for  the 
rehearing  was  granted  on  his  motion.  In 
instructing  the  Jury  that  the  Judgment  was 
barred  there  was  error. 


GOLDSBORO  STORAGE  &  WAREHOUSE 

CO.  V.  DUKE  et  al. 
(Supreme  Court  of  North  Carolina.    March  12, 
1895.) 
Landlord  and  Tenant— Nonca. 
A  lessor  who,  under  a  r!!(ht  in  tiie  lease, 
gives  the  lessee  the  notice  of  his  intention  to  can- 
cel the  lease  and  take  possession  at  the  end  of 
30  days,  for  noupayment  of  rent,  may  withdraw 
such  notice  before  the  expiration  of  the  time 
fixed,   and   sue   for  the   rent   due.    Patrick   v. 
Railroad,  93  N.  O.  422,  followed. 

Appeal  from  sup^ior  court,  Wayne  coun- 
ty; Bynum,  Judge. 

Action  by  the  Goldsboro  Storage  &  Ware- 
bouse  Company  against  B.  L.  Duke  and  oth- 
ers, trustees  of  B.  L.  Duka  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Reversed. 

Aycock  &  Daniels,  for  appellant  Fuller, 
Winston  &  Fuller,  for  appellees. 

CLARK,  J.  This  case  is  governed  by  Pat- 
rick V.  Raibroad,  93  N.  C.  422.  The  notice  is 
not  an  offer  which  the  lessee  could  accept, 
and  thereby  make  irrevocable.  It  was  a 
notice  of  proposed  action,  under  the  con- 
tract, which  by  its  terms  the  lessee  coald 
avoid  by  payment  in  30  days  of  the  rent 
due.  The  recall  of  the  notice  Is  not  an  at- 
tempted renewal  of  an  ended  contract  but 
the  withdrawal  of  a  notice  in  pursuance  of 
which  it  might  soon  have  ended.  Patrick 
V.  Railroad,  93  N.  O.  428.  It  Is  not  neces- 
sary to  repeat  the  strong  reasoning  of  Smith. 
C.  J.,  in  that  case.  The  notice  could  have 
been  withdrawn  at  any  time  before  tbe  day 
named  for  it  to  take  effect  It  was  vox 
emlssa  sed  non  irrevocablUs.    Error. 


FORBES  V.  McGUIRB. 

(Supreme  Court  of  North  Carolina.    March  12, 

1895.) 

JUSTIOSS  OF  TRS  PSAOB— JVRtSDIOnOlI— PaoOBKD- 

iNOs  o?r  Appbau 
1.  A  justice  of  the  peace  has  no  power,  aft- 
er he  has  transmitted  an  appeal  from  his  jndg- 
ment  and  all  the  papers  to  tbe  reviewing  court. 
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to  grant  a  motion  to  aet  aside  hia  Jndgment  for 

want  of  jarisdiction. 

2.  Pleadings  on  appeal  from  a  jaatice  are  in 
the  discretion  of  the  court,  and  an  adjndication 
that  the  matter .  could  be  better  determined 
apoa  the  trial  de  novo  npon  the  original  appeal, 
made  on  the  denial  of  a  motion  to  dismiss  for 
want  of  jurisdiction  in  the  justice,  pending  an 
appeal  from  his  judgment,  is  simply  a  continu- 
ance of  the  matter  to  the  next  regular  term  of 
the  appellate  court,  and  does  not  gire  defendant, 
who  nad  not  before  pleaded,  the  right  to  plead 
to  the  jurisdiction. 

3.  It  ia  not  error  in  such  case,  where  no 
want  of  jurisdiction  is  apparent  from  the  record, 
to  deny  defendant's  motions  on  the  hearing  of 
the  original  appeal  to  dismiss  for  want  of,  and 
for  leave  to  plead  defenses  to,  the  jurisdiction. 

Appeal  from  superior  court,  Granville 
county;    Shuford,  Judge. 

Action  by  W.  S.  Forbes  against  R.  H.  Mc- 
Gulre  to  recover  an  amount  due  by  account 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed. 

J.  W.  Graham  and  J.  B.  Batchelor,  for  ai»- 
pellant.  Fuller,  Winston  &  Fuller,  for  ajf- 
pellee. 

PAIRCLOTH,  C.  J.    The  plaintiff  institut- 
ed tills  action  before  a  justice  of  the  peace 
for  $195.33,  due  by  account,  and  at  the  trial 
in  December,  1882,  the  defendant  was  pres- 
ent and  admitted  the  debt.    Judgment  was 
entered,  and  defendant  appealed,  and  on  De- 
cember 10,  1892,  tbe  Justice  transmitted  the 
appeal  and  all  the  papers  to  tbe  superior 
court.    Afterwards,  on  April  25,  1893,  upon 
notice,  def^idant  moved  before  tbe  Justice 
to  set  aside  his  Judgment,  on  the  ground  that 
tie  bad  no  Jurisdiction  of  the  subject-matter, 
which  was  refused  on  the  ground  that  he  bad 
no  power  to  do  so  pending  the  appeal  in  tbe 
superior  court,  and  tbe  defendant  prayed  an 
appeaL     At  Jnly  term,  1893,  a  motion  to  dis- 
miss and  quasb  the  proceedings  was  denied, 
and  his  honor  adjudged  that  "the  matter 
conld  be  better  determined  npon  the  trial  de 
novo  npon  the  original  appeal,  when  the  evi- 
dence and  fiicts  should  be  before  tbe  court" 
A.t  January  term,  1894,  tbe  cause  came  on 
regularly  to  be  beard  npon  defendant's  ap- 
peal, when  defendant  moved  to  dismiss  for 
w&nt  of  Jurisdiction  in  tbe  Justice  of  tbe 
peace,  and  for  leave  to  plead  defenses  to  the 
Jurisdiction,    which    motions    were   refused, 
and  plaintiff's  motion  for  Judgment  was  al- 
lofved,  and  the  defendant  appealed.    Leave 
to  plead  at  the  trial  term  was  discretionary 
wltli  bis  honor,  and  bis  decision  is  not  re- 
viewable here.    Clark's  Code,  228.     It  was 
conceded  here  that  the  defendant  had  no 
defense,  unless  the  order  of  Brown,  J.,  at 
Jnly  term,  1893,  gave  him  tbe  right  to  plead 
to  tbe  Jurisdiction.    We  construe  that  order 
to  Ite  simply  a  continuance  of  the  whole  mat- 
ter to  the  next  regular  term  of  the  superior 
oourt.     It    was    no   adjudication    upon    tbe 
rifflits   of  either  party.     In   April,    1883,    It 
ivas  not  Id  tbe  power  of  tbe  Justice  to  make 
any  order  in  tbe  matter,  for  tbe  reason  that 
ttx0  action  was  then  pending  in  the  superior 


court  It  Is  true  that  his  docket  contained 
the  record  of  what  he  had  previously  done^ 
but  he  could  do  no  more,  except  to  fmtber 
certify  at  tbe  instance  of  the  appellant  or  in 
obedience  to  an  order  of  tbe  court,  in  order 
to  perfect  or  make  tbe  record  above  speak 
the  truth.  He  could  not  make  a  new  rec- 
ord. Then,  as  no  plea  was  entered  any- 
where, and  as  we  do  not  discover  In  the  rec- 
ord any  want  of  Jurisdiction,  we  see  no 
error  below.    Judgment  affirmed. 


CAUSEX  V.  SNOW. 
(Supreme  Court  of  North  Carolina.    March  12, 
1885.) 
Appeai^-Cbbtiobahi— Tims  ot  AfpI/IOATion. 
Where  the  appellant  has  neglected   t« 
docket  his  appeal  or  apply  for  a  writ  of  certio- 
rari until  a  year  after  the  cause  has  been  deter- 
mined in  the  lower  court,  he  is  not  then  entitled 
to  snch  writ 

Action  by  O.  S.  Causey  against  W.  H. 
Snow.  Judgment  for  plaintiff,  and  defendant 
appeals.  On  petition  for  certiorari.  Writ  re- 
fused. 

F.  H.  Busbee,  for  petitioner.  L.  M.  Scott, 
for  respondent 

CLARK,  J.  This  cause,  having  been  de- 
termined below  at  February  term,  1894, 
should  have  been  docketed  here  before  tbe 
completion  of  the  call  of  tbe  docket  of  the 
district  to  which  It  belonged  at  fall  term, 
1S94.  Rule  5  of  this  court,  12  S.  E.  v.  If 
for  any  good  reason  it  was  not  so  docketed, 
the  appellant  should  at  that  time  have  ap- 
plied for  a  certiorari  (Rule  41,  12  S.  E.  Iz.), 
otherwise  the  appellee  might  have  doclceted 
a  certificate  and  bad  tbe  api>eal  dismissed 
(Rule  17,  12  S.  E.  vi.),  though,  as  tbe  appel- 
lee did  not  do  this,  the  appellant  could  have 
docketed  tbe  appeal  at  any  time  during  said 
fall  term.  All  this  was  summarized  in  Por- 
ter V.  Raib-oad  Co.,  106  N.  C.  478,  11  S.  B. 
515,  and  has  been  repeatedly  affli'med  since. 
HInton  V.  Prltchard,  108  N.  C.  412,  12  S. 
E.  838;  Graham  v.  Edwards,  114  N.  O.  228, 
19  S.  E.  150;  Paine  v.  Cureton,  114  N.  G. 
eoe,  19  S.  E.  631.  Not  having  done  this,  it 
is  too  late  to  docket  or  ask  for  a  certiorari 
at  this  term.  State  v.  Freeman,  114  N.  O. 
872,  18  S.  E.  630,  and  cases  there  cited.  Be- 
sides, at  tbe  term  of  tbe  court  held  beluw 
after  tbe  expiration  of  the  fall  term  of  this 
court,  tbe  appellant,  on  p-^per  notice,  pro- 
cured a  judgment  of  tbe  court  below  that 
tbe  appeal  had  been  abandoned.  This  be 
had  a  right  to  do.  Avery  v.  Prltchard,  93  N. 
O.  266;  Porter  v.  Railroad  Co.,  supra.  This 
is  not  like  tbe  cases  of  Arrington  v.  Arrlng- 
ton,  114  N.  O.  113,  lis.  There  the  papers 
were  sent  to  the  officer  in  time,  and  the  fail- 
ure to  serve  in  due  time  was  by  no  neglect 
of  tbe  appellant  Nor  is  it  like  the  case  of 
Walker  v.  Scott  104  N.  C.  481,  10  S.  B.  623, 
In  which  tbe  transcript  failed  to  reacb  here 
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In  time  by  reason  of  the  delay  In  the  mails. 
But  here  the  appellant  bad  ample  opportu- 
nity to  learn  whether  the  transcript  had  beoi 
sent  up.  He  made  no  Inquiry  and  offered 
no  fees.  When  be  learned  at  the  call  of  the 
district  that  it  had  not  been  sent  np,  even 
then  he  took  no  steps.  Appellees  have  rights 
which  would  be  seriously  infringed  by  per- 
mitting such  negligence  to  procure  further 
delay  for  the  appellant    Certiorari  denied. 


BOYER  et  al.  ▼.  GARNER. 

(Supreme  Court  of  North  Carolina.     March  6, 

1896.) 

FaiIiCse  to  Pbrfeot  Appsal  —  Sickness  or  At- 

TOKXBT— Bftbct— Suit  for  Land— Assessmbnt 

or  iMPROTBifSKTs— Time  tob  Application. 

1.  Where  defendant's  attorneys  agree  that 
one  of  them  shall  perfect  the  appeal,  the  fact 
that  the  one  selectee  to  attend  to  the  matter  was 
taken  sick  after  notice  of  appeal  was  filed,  the 
other  being  in  perfect  health,  though  absent 
from  the  connty  on  bnsineas,  is  not  saflScient 
excuse  for  defendant's  failnre  to  perfect  the  ap- 
peal, SO  as  to  entitle  him  to  a  review  of  the  judg- 
ment by  certiorari. 

2.  A  judgment  for  the  recorery  of  land  and 
for  damages  is  "executed,"  within  the  meaning 
of  Code,  {  473,  authorizing  one  against  whom 
a  judgment  for  land  is  rendered,  at  any  time 
"before  the  execution  of  such  judgment,"  to  pe- 
tition for  an  assessment  of  the  value  of  the  per- 
manent improyements  made  by  him  in  good 
faith,  when  plaintiff  is  put  in  possession,  and 
the  execution  returned,  though  the  damages  ad- 
judged have  not  been  paid. 

Appeal  from  superior  court,  Franklin  conn- 
ty; Bynura,  Judge. 

Action  by  S.  H.  Boyer  and  others  against 
C.  A.  Gamer  for  possession  of  land.  There 
was  a  judgment  for  plaintiffs.  From  a 
Judgment  denying  defendant's  petition  for 
a  stay  of  execution  on  the  Judgment  and  for 
an  order  directing  the  clerk  of  the  superior 
court  to  place  the  case  on  the  docket  in  or- 
der that  the  question  of  damages  and  im- 
provements  might  be  passed  upon  by  a  Jury, 
defendant  appeals.     Affirmed. 

N.  Y.  Qulley,  for  appellant.  F.  8.  Spruill, 
for  appellees,  specially  on  motion  for  certio- 
rari. 

MONTGOMERY,  J.  In  this  action  the 
plaintiffs,  at  January  term,  1894,  of  Franklin 
superior  court,  obtained  Judgment  against 
the  defendant  for  the  recovery  of  a  tract  of 
land,  from  which  Judgment  the  defendant 
gare  notice  of  appeal  to  this  court  The  ap- 
peal was  not  perfected,  and  the  defendant  in 
apt  time  applied  for  a  certiorari  as  a  substi- 
tute for  the  appeal,  to  brVng  the  record  up, 
that  the  errors  therein  assigned  might  be  ex- 
amined into  by  this  court  The  affidavit  in 
support  of  the  petition  sets  out  the  following 
facts:  "(1)  That  the  affiant  and  N.  Y.  Gul- 
ley,  Esq.,  as  associate  counsel,  r^n-esented 
the  defendant  in  the  trial  of  the  cause  in  the 
court  btiow.  (2)  That  the  defendant  gave 
notice  of  appeal  through  his  said  counsel, 


and  had  an  oitry  made  on  the  minutes  of 
"time  allowed  to  file  bond  and  prepare  case 
on  appeal."    (3)  That  before  the  appeal  had 
been  perfected,  and  before  the  time  allowed 
bad  passed,  the  affiant  (W.  M.  Person)  was 
taken  sick,  and  was  for  some  time  too  un- 
well to  attend  to  the  duties  of  his  office.    (4) 
That  by  agreement  between  himself  and  his 
associate  counsel,  N.  Y.  Onlley,  the  affiant 
was  to  attend  to  this  matter,  the  said  Uul- 
ley  being  engaged  for  a  great  portion  of  his 
time  in  work  outside  of  the  county;  and  that 
nnder  these  circumstances,  through  the  mis- 
fortune and  sickness  of  his  counsel,  the  de- 
fendant lost  his  right  of  appeal.     (5)  That 
the  defendant  fully  Intended  to  perfect  bis 
appeal,  and  so  instructed  his  counsel,  and 
the  failure  to  do  so  was  due  to  no  negligence 
of  the    defendant  but    to    the  causes   set 
forth."    An  answer  to  the  petition  was  filed 
by  plaintiff,  and  in  the  affidavit  of  Messrs. 
E.  W.  O^mberlake  and  F.  8.  Spruill,  used  in 
support  of  it  the  following  statements  ap- 
pear: "(1)  That  when  the  defendant  except- 
ed and  gave  notice  of  appeal  to  the  supreme 
court  notice  was  waived,  bond  fixed  at  92^, 
and  20  days  given  to  serve  statement  of  case 
and  perfect  appeal.    (2)  That  to  these  affi- 
ants' beet  knowledge  and  recollection    Mr. 
Person  did  not  absent  himself  from  his  of- 
fice during  the  twenty  days  allowed  for  per- 
fecting his  appeal,  and  that  his  associate, 
N.  Y.  Gulley,  was  well  and  strong,  mentally 
and  physically,  d\irlng  the  entire  period.     (3) 
That  a  partial  and  incomplete  statement  of 
the  case  on  appeal  was  made  out  and  tiled 
in  the  office  of    the  clerk   of   the  superior 
court,  but  the  same  was  never  served  on  the 
phiinUffs,  or  their  attorneys,  and  this  was 
done  several    months   after    the   trial  wafs 
held;  and  that  no  appeal  bond  accompanied 
these  proceedings." 

We  do  not  find  from  the  foregvin?  facts 
any  ground  for  the  interposition  of  this 
court  nor  any  sufficient  legal  excuse  for  the 
failure  of  the  defendant  to  perfect  his  ap- 
peal. The  giving  of  the  appeal  bond  Is  not 
one  of  the  duties  of  an  attorney,  and  'wben 
an  attorney  assumes  this  duty  he  does  It  as 
agent,  and  his  neglect  is  that  of  tbe  prin- 
cipal. Churchill  V.  Insurance  Co.,  82  N.  C. 
4S5.  The  agreement  between  the  two  attor- 
neys in  this  case  that  Mr.  Person  should  at- 
tend to  this  appeal  was  a  matter  p»«onal 
between  them.  In  law,  both  wore  compelled 
to  give  the  appeal  their  attention;  and. 
leaving  out  of  consideration  Mr.  Person's 
sickness,  his  associate,  Mr.  Gnlley,  was  In 
perfect  health  the  whole  time  allowed  for 
perfecting  the  appeal.  The  motion  for  a  cer- 
tiorari Is  denied. 

Tbe  following  proceedings  were  had  In  an- 
other branch  of  this  case:  Notice  of  a  mo- 
tion was  given  to  the  plaintiff  on  the  9tfa  of 
May,  1S94,  that  the  defendant  would  more 
before  Hon.  John  G.  Bynnm,  Judge,  holding 
the  courts  of  the  Third  Judicial  district,  at 
Henderson,  on  the  21>t  day  of  May,  l2jU4,  or 
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as  soon  thereafter  as  practicable^  for  an  or- 
der "suspondlns  the  execution  of  said  Judg- 
ment in  the  court  below,  and  to  allow  the 
defendant  pay  for  the  improvements  made  by 
him  on  the  tract  of  land  In  controversy,  the 
amount  to  be  ascertained  by  a  Jury."  At  the 
bearing  the  defendant  filed  his  petition  and 
affidavits,  and  that  portion  of  them  deemed 
necessary  for  the  settlement  of  this  case  is 
as  follows:  That  In  the  trial  of  the  case  the 
defendant  set  up  no  claim  for  betterments 
or  taxes  paid,  although  he  had  been  in  the 
possession  of  the  land  many  years,  and  had 
made  improvements  enhancing  its  value,  and 
paid  a  ccHisiderable  sum  in  the  shape  of 
taxes  upon  It;  and  that  the  said  Judgment 
bad  not  been  executed;  wherefore  the  peti- 
tioner prayed  for  an  order  staying  the  exe- 
cution on  said  Judgment,  and  for  the  clerk 
of  the  superior  court  of  Franklin  county  to 
place  this  cause  on  the  civil  issue  docket.  In 
order  that  the  question  of  damages  and  im- 
provements might  be  passed  upon  by  a  Jury. 
It  appears  that  on  the  hearing  of  the  case 
before  Judge  Battle  a  writ  of  possession  and 
execution,  regular  In  all  respects,  was  Issued 
by  the  clerk  of  the  superior  court  of  Frank- 
lin county  to  the  sheriff  of  said  county.  The 
Bberitr  of  Franklin  county  returned  said  writ 
Into  the  clerk's  office  on  March  15,  1894,  with 
the  following  indorsement  on  It:  "Mrs.  S. 
H.  Boyer  et  als.  vs.  C.  A.  Oamer.  Writ  of 
Possession  and  Execution.  Beceived  27tb 
February,  1894.  H.  O.  Kearney,  Sheriff. 
Writ  of  possession  executed  March  15,  1894, 
by  putting  the  defendant,  C.  A.  Garner,  out 
of  the  possession  of  the  land  described  in  the 
within  writ  of  possession,  and  delivering  the 
said  possession  by  direction  of  the  plain- 
tiffs to  H.  R.  Perry,  as  agent  of  the  plaln- 
Uffs.  H.  C.  Kearney,  Sheriff."  The  |125 
damages  awarded  by  the  Jury  in  the  trial  of 
tbe  original  action  had  npt  been  paid  when 
the  notice  for  betterments  was  given.  Tbe 
question  for  our  determination  is  whether 
the  said  Judgment  had  been  executed  by  the 
sheriff  of  Franklin  county  before  notice  for 
the  motion  for  betterments  was  given  to  the 
plaintllf.  The  return  of  the  sheriff  states 
that  on  March  15,  1894,  he  put  tbe  defend- 
ant out  of  possession  of  the  land,  and  deliv- 
ered possession  of  the  land  to  the  agent  of 
the  plaintiffs.  Tbe  notice  of  the  motion  for 
betterments  was  given  nearly  a  month  later. 
Settion  473  of  the  Code  declares:  "That  any 
defendant  against  whom  a  Judgment  shall 
be  rendered  for  land  may  at  any  time  before 
the  execution  of  such  judgment,  present  a 
petition  to  the  court  rendering  the  same, 
stating  that  be,  or  those  under  whom  he 
claims,  while  holding  the  premises  undo:  a 
color  of  title  believed  by  bim  or  them  to  be 
gooi,  have  made  permanent  improvements 
thereon,  and  praying  that  be  may  be  allowed 
for  the  same  over  and  above  the  value  of 
the  use  and  occupation  of  such  land;  and 
thereupon  the  court  may,  If  satisfied  of  the 
probable  truth  of  tbe  allegations,  suspend 


the  execution  of  such  Judgment  and  Impanel 
a  Jury  to  assess  the  damage  of  the  plaintiff 
and  the  allowance  to  the  defendant  for  sucb 
Improvements."  We  think  that  tbe  sheriff's 
return  of  tbe  writ,  witb  the  Indorsement 
thereon,  was  such  an  execution  of  the  Judg- 
ment as  is  contemplated  by  the  said  sec- 
tion of  the  Code.  If  not  so,  Judgment  might 
be  had  for  land  and  for  damages  greater  In 
amount  than  tbe  defendant  could  pay,  and, 
though  the  plaintiffs  may  have  been  put  In- 
to possession  of  tbe  land,  yet,  so  long  as  the 
damages  might  remain  unpaid,  the  claim  for 
betterments  would  still  subsist,  and,  if  al- 
lowed, would  be  a  lien  on  the  land,  though 
the  same  might  belong  to  «  purchaser  for 
value  and  without  notice.  There  is  no  er- 
ror in  the  ruling  of  his  honor,  and  the  Judg- 
ment is  affirmed. 


ARRINGTON  et  al.  v.  ARRINGTON  et  al. 

Appeal  of  BUNN  et  ol. 
(Supreme  Court  of  North  Can^na.     March  6, 

1885.) 
AnoaHBT  AND  Client— AppBARANoa  por  Botb 
Pakties. 
Where  the  attorney  for  certain  executors 
and  devisees,  in  a  proceedlnc  against  the  estate 
of  the  deceased  person  to  sell  land  for  the  pay- 
ment of  debts,  also  represents  a  claimant,  and 
procures  judgment  for  her,  such  judgment  can- 
not stand,  although  there  may  have  been  no  ac- 
tual fraud  intended  or  perpetrated. 

Appeal  from  superl(Mr  court,  Vance  county; 
Shuford,  Judge. 

Action  by  Pattle  D.  B.  Arrlngton  and  hus- 
band against  J.  P.  Arrlngton,  executor,  and 
others,  as  the  devisees  of  A.  H.  Arrlngton, 
and  the  administrator  and  heirs  of  T.  J.  A. 
Cooper,  to  secure  tbe  paymoit  of  a  Judg- 
ment In  response  to  an  order  of  court  di- 
recting him  to  report  the  entire  amount  of 
the  outstanding  liabilities  of  the  estates  of 
A.  H.  Arrlngton  and  Cooper,  the  referee 
reported  tbe  proportion  of  tbe  Judgment  due 
by  the  Cooper  estate  to  plaintiffs  as  the  only 
liability  against  the  Cooper  estate,  and  the 
proportion  of  plaintiffs'  Judgment  due  by 
the  Arrlngton  estate  to  plaintiffs,  and  tbe 
amount  of  a  Judgment  in  favor  of  Mrs. 
Nancy  Bunn,  as  tbe  only  liabilities  against 
that  estate.  By  subseguott  orders  and  Judg- 
ments of  court  in  the  action,  tbe  claims,  aa 
reported,  were  recognized,  and  finally  Judg- 
ment was  rendered  ordering  the  payment 
of  plaintiffs'  and  Nancy  Bunn's  Judgment 
by  defendants.  Def^idants  S.  L.  and  J.  C. 
Arrlngton  thereupon  made  a  motion  to  have 
the  Judgments  rendered  in  the  action,  so 
far  as  they  recognized  the  Nancy  Bunn 
Judgment,  set  aside,  and  from  a  Judgment 
denying  that  motion  those  defendants  ap- 
peal. From  a  Judgment  setting  aside  a 
Judgment  In  reference  to  the  Judgment  of 
Nancy  Bunn,  she  and  others  appeal.  Re- 
versed on  the  former  appeal,  and  affirmed 
on  the  latter. 
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Battle  &  Mordecal,  for  appellants.  R.  B. 
Peebles,  for  appellees. 

MONTOOMBRY,  J.  This  case  was  begun 
in  the  name  of  Pattie  D.  B.  Arrington  and 
her  husband,  in  Nash  county,  in  1879,  upon 
a  judgment  against  the  executor  of  A.  H. 
Arrington  and  the  administrator  and  heirs 
of  T.  J.  A.  Cooper,  for  an  account  and  pay- 
ment of  said  Judgment,  and  against  the  de- 
visees of  A.  H.  Arrington,  deceased,  to  sub- 
ject the  devised  lands  to  the  payment  of 
said  judgment  The  questions  ttefore  tUB 
court  arise  upon  a  motion  made  in  the  case 
by  the  defendants,  the  said  S.  L.,  A.  H., 
and  J.  O.  Arrington,  children  and  devisees 
of  A.  H.  Arrington,  "to  set  aside  so  much 
of  the  judgments  rendered  in  this  action  as 
establishes  or  recognizes  a  judgment  in 
favor  of  Nancy  Bunn  against  the  executors 
and  devisees  of  A.  H.  Arrington,  deceased, 
other  than  W.  L.  Thorpe  and  wife,  to  wit, 
the  judgment  rendered  by  Judge  Shepherd 
at  June  term,  1885;  the  judgment  signed 
by  Judge  Shipp  as  of  Octol>er  term,  1887; 
the  judgment  of  May  term,  1889;  the  judg- 
ment of  fall  term,  1890;  the  judgment  at 
May  term,  1891;  and  all  other  judgments 
rendered  in  this  action  prior  to  May  term, 
1891,  relating  to  said  claim  or  judgment  of 
Nancy  Bunn."  The  motion  was  heard  by 
Judge  Shuford  at  May  term,  1893,  of  Vance 
superior  court,  and  the  following  facts  were 
found  by  the  court: 

"(1)  This  action  was  commenced  in  the 
name  of  Pattie  D.  B.  Arrington  and  hus- 
band, as  plaintiffs,  returnable  to  the  fall 
term,  1879,  of  Nash  superior  court,  not  as  a 
creditor's  bill,  but  as  an  action  upon  a  judg- 
ment against  the  executor  of  A.  H.  Arring- 
ton and  the  administrator  and  heirs  of  T.  J. 
A.  Cooper  for  an  account  and  payment  ot 
said  judgment,  and  against  the  devisees  of 
A.  H.  Arrington,  deceased,  to  subject  the 
devised  lands  to  the  payment  of  so  much  of 
said  judgment  as  the  personal  assets  were 
insufficient  to  pay. 

"(2)  The  summons  was  duly  served  on  all 
of  the  defendants.  The  defendant  T.  M. 
Arrington  was  represented  by  Jacob  Battle, 
Esq.,  and  John  P.  Arrington,  as  executor, 
by  Messrs.  Connor  and  Woodard.  None  of 
the  other  defendants  were  represented  by 
counsel  until  at  the  June  term,  1885,  when 
the  said  Jacob  Battle  appeared  as  counsel 
for  the  said  executor  and  all  the  devisees 
of  A.  H.  Arrington,  deceased. 

"(3)  At  faU  term,  1883,  an  order  ot  refer- 
ence was  made  to  R.  A.  P.  Oooley,  Esq..  on 
motion  of  plaintiff  P.  D.  B.  Arrington,  al< 
recting  said  referee,  among  other  things,  to 
ascertain  and  report  the  entire  amount  of 
the  outstanding  liabilities  of  the  estates  of  A. 
H.  Arrington  and  Cooper;  list  of  all  claims 
unsatisfied  against  the  two  estates  to  be 
given.  At  June  term,  1885,  of  Vance  su- 
perior court  (the  action  having,  in  1882,  been 
removed  to  Vance  county),  the  referee  filed 


his  report,  stating,  among  other  things,  that 
there  is  due  on  the  judgment  in  favor  of  the 
plaintiff  $9,247.44  December  1, 1884,  and  that 
of  this  there  is  due  from  Cooper's  estate,  the 
only  liabUity  against  the  same. .  $3,489  ISVa 
And  from  Arrlngton's  estate....    5,758  30^ 


19,247  44 
And    that    the    only    liability 
against  the  latter  estate  was 
'the  amount  due  on  judgment 
In  favor  of  Mrs.  Nancy  Bunn'  $  853  84 

S,785  30Vi 


$6,612  14^ 
—The  referee  states  In  his  report  that  the 
cause  was  heard  before  him  at  his  office, 
in  Nashville,  S^tember  22,  1884,  "all  neces- 
sary parties  being  present,  or  represented 
by  counsel.' 

"(4)  That  there  is  on  file  in  the  cause  no 
evidence  other  than  this  statement  of  the 
referee  that  any  notice  of  the  taking,  etc., 
of  said  accounts  was  given  to  any  of  the 
defendants;  and,  upon  the  affidavit  of  S.  Lt 
Arrington,  the  court  finds  that  no  notice 
was  given  to  the  defendants  other  than  John 
P.  Arrington  and  T.  M.  Arrington. 

"(5)  That  prior  to  May  term,  1891,  none 
of  the  defendants  except  John  P.  Arrington 
attended  court  in  Vance  county  in  person, 
and  that  the  defendants  other  than  John  P. 
Arrington  and  T.  M.  Arrington  did  not  con- 
sent to  the  order  of  reference  made  at  fall 
term,  1883,  before  mentioned,  and  that  at 
that  time  no  one  was  authorized  to  consent 
thereto  for  them,  and  to  tliat  extent  said 
order  of  refwence  does  not  speak  the  truth. 

"(6)  That  the  defendants  other  than  John 
P.  Arrington  and  T.  M.  Arrington  had  no 
knowledge  of  the  Nancy  Bunn  claim  nntil 
May  term,  1891. 

"(7)  Before  the  referee,  Cooley,  B.  H. 
Bunn,  of  counsel  for  Nancy'  Bium,  presented 
the  claim  of  Nancy  Bunn,  and  no  objection 
was  made  to  it  Jacob  Battle,  representing 
T.  M.  Arrington,  did  not  object  to  it,  be- 
cause he  knew  of  no  legal  defense  to  It  and 
no  Information  was  given  him  on  the  subject 
by  T.  M.  Arringtoh,  or  any  one  else.  There 
was  no  evidence  returned  with  Cooley's  re- 
port, on  which  said  claim  was  based. 

"(8)  That  no  notice  had  been  given  to 
creditors  to  come  In  and  make  themselves 
parties  to  said  action,  and  no  motion  Iiad 
been  made  by  Nancy  Bunn,  asking  to  be 
made  a  party. 

"(9)  At  the  June  term,  1885,  Jacob  Battle 
was  counsel  of  record  for  the  executors  of 
A.  H.  Arrington  and  the  devisees  of  said      ' 
Arrington.    B.  H.  Bunn,  being  engaged  at 
home,  asked  said  Jacob  Battle,  just  before 
June  term,  1885  (he  having  been  his  law  part-      , 
ner  since  January  1,  1880),  to  ask  an  of  the 
parties  to  agree  that  the  Nancy  Bunn  claim      I 
should  be  paid  at  once.    Said  Battle  said 
nothing  to  the  parties  on  the  subject     At 
said  June  term,  1885,  B.  H.  Bunn  was  not 


Digitized  by 


Google 


N.  a) 


ABEINGTON  V.  ARBINGTON. 


183 


present,  and  the  Judgment  In  favor  of  Nancy 
Bonn  was  rendered  on  motion  of  Jacob  Bat- 
tie,  as  appears  of  record,  and  was  tn  his 
handwriting.  This  Judgment  was  written 
and  signed  after  said  Battle  had  made  a 
motion  to  be  allowed  to  file  an  amended  an- 
swer for  the  personal  and  real  representa- 
tives of  the  two  estates,  which  wtfs  al- 
lowed; the  court  stating  that  all  matters 
must  be  closed,  except  the  matters  raised 
In  the  amended  answer  for  the  first  time. 

"(10)  That  all  the  other  Judgments  ren- 
dered in  this  action,  in  which  the  Nancy 
Bunn  Judgment  is  mentioned,  are  in  the 
handwriting  of  Jacob  Battle,  except  the 
Judgment  at  fall  term,  1887,  signed  by  W. 
M.  Shlpp,  Judge,  which  is  In  the  handwrit- 
ing of  Spier  Whitaker,  Esq.,  except  the  last 
eleven  lines  of  the  modified  Judgment,  which 
is  in  the  handwriting  of  said  Jacob  Battle, 
Esq.  Some  of  said  Judgments  were  coun- 
tersigned by  some  of  the  parties,  as  appears 
of  record. 

"(11)  There  was  no  adjudication  of  said 
Nancy  Bunn's  claim  in  either  of  said  Judg- 
ments signed  by  Judge  Shlpp.  The  only  ref- 
erence to  it  in  the  modified  Judgment  is  as 
follows:  'It  having  been  suggested  that 
the  amount  hereinbefore  stated  to  be  due  on 
the  Judgment  of  Mrs.  Nancy  Bunn  may  be 
incorrect,  the  commissioners,  Whitaker  and 
Battle,  will  pay  to  her  any  less  sum  which 
they  may  find  to  be  due  on  said  Judgment.' 

"(12)  That  at  May  term,  1891,  said  Jacob 
Battle  represented  the  said  Nancy  Bunn  and 
the  executors  and  devisees  of  A.  H.  Arring- 
ton.  Three  of  the  lattei^-Samuel  L.,  A.  H., 
and  J.  C.  Arrlngton— were  also  represented 
by  R.  B.  Peebles.  At  said  term,  after  ex- 
amining the  records  of  the  case  at  Vance 
court,  said  Peebles  stated  to  said  Jacob  Bat- 
tle that  the  Nancy  Bunn  Judgments  on  the 
record  at  Vance  court  were  Irregularly  en- 
tered, and  that  he  would,  on  behalf  of  his 
clients,  have  to  move  to  set  them  aside. 
That  thereupon  said  Jacob  Battle  told  said 
Peebles  that  Nancy  Bunn  had  in  Nash  coun- 
ty a  Judgment  regularly  confessed  against 
A.  H.  Arrlngton.  The  said  Peebles  had  no 
opportunity  th^i  to  examine  the  records  of 
Nash  county,  and,  relying  upon  this  state- 
ment, said  Peebles  signed  the  Judgment  at 
May  term,  1891,  as  of  counsel  for  S.  It.,  A. 
H.,  and  J.  O.  Arrlngton.  That  In  making 
this  statement  the  said  Jacob  Battle  honestly 
thoosrht  that  the  Nash  county  Nancy  Bunn 
Judgment  was  in  all  respects  regular. 

"(13)  That,  from  the  affidavits  and  other 
evidence  filed,  there  is  reasonable  ground  for 
believing  that  the  Nancy  Bunn  Judgment  in 
Nash  county  was  irregtUarly  entered  up,  and 
tbat  defendants,  in  good  faith,  claim  to  have 
a  good  and  valid  defense  to  said  claim.  All 
of  the  entries  of  record  touching  said  Judg- 
ment are  here  attached,  as  part  of  this  flnd- 
ing. 

**(14)  That,  in  the  motion  to  set  aside  the 
Nancy   Bonn  jndgmenta,   the   said   R.   B. 


Peebles  appears  of  counsel  for  the  executors 
and  all  the  living  devisees  of  A  H.  Arrlng- 
ton. 

"(15)  That  the  motion  to  set  aside  the 
Judgment  in  favor  of  John  P.  Axrington,  and 
the  one  in  favor  of  Jacob  Battle,  for  his  tees 
and  expenses,  are  abandoned. 

"(16)  That  Jacob  Batae  has  never  obtained 
permission  from  the  court  to  retire  as  coun- 
sel for  the  executors  and  devisees  of  A  H. 
Arrlngton,  or  either  of  them. 

"(17)  That  the  Nancy  Bunn  Judgment  In 
Nash  county  was  alleged  to  have  been  ob- 
tained by  W.  T.  Dortch,  as  counsel  for  said 
Nancy,  on  a  bond  against  H.  O.  Williams 
and  S.  S.  Cooper,  as  principals,  and  A  H. 
Arrlngton,  as  surety,  but  the  Judgment  is  not 
signed,  and  was  written  by  the  clerk's  son, 
at  the  dictation  of  the  clerk;  but  it  does  not 
appear  to  the  satisfaction  of  the  court  when 
said  Judgment  was  taken  or  written  up,— In 
vacation,  or  at  term  time.  ' 

"(18)  That  the  law  copartnership  of  B.  H. 
Bunn  and  Jacob  Battle  was  formed  January 
1,  1880,  and  it  did  not  embrace  any  business 
or  cases  either  had  at  that  time.  According 
to  the  best  recollection  of  B.  H.  Bunn,  Esq., 
he  represented  the  said  Nancy  Bunn,  as  to 
her  Judgment  In  Nash  county,  prior  to  Jan- 
uary 1,  1880.  Tliat  Jacob  Battle  did  not,  un- 
til May  term,  1891,  represent  Nancy  Bunn, 
as  her  counsel,  only  as  his  acts  and  conduct 
in  reference  to  Judgments  rendered  prior  to 
that  term  in  this  action,  as  herein  found, 
constitute  him  her  attorney.  And,  upon  the 
foregoing  facts,  it  Is  considered  and  adjudged 
that  the  Judgments  rendered  in  this  action 
at  the  May  term,  1891,  so  far  as  It  relates 
to  the  Judgment  of  Nancy  Bunn,  be,  and  the 
same  hereby  is,  vacated  and  set  aside,  for 
the  reason  that  the  same  was  signed  by 
counsel,  and  Jacob  Battle,  Esq.,  was  repre- 
senting the  said  Nancy  Bunn,  and  also  the 
real  and  personal  representatives  of  A  H. 
Arrlngton,  deceased.  It  is  further  consid- 
ered by  the  court  that  the  acts  and  conduct 
of  said  Jacob  Battle,  prior  to  said  May  term, 
1891,  did  not  constitute  him  the  attorney  of 
Nancy  Bunn,  and  that  the  personal  and  real 
representatives  of  A.  H.  Arrington's  estate 
are  bound  by  his  acto;  and  the  motion  to 
set  aside  so  much  of  the  Judgments  rendered 
prior  to  May  term,  1891,  as  relates  to  the 
said  Nancy  Bunn  Judgment,  is  refused." 

Upon  the  foregoing  facts  the  court  ren- 
dered Judgment  vacating  and  setting  aside 
the  Judgment  obtained  in  this  action  at 
May  term,  1891,  so  far  as  it  related  to  the 
Judgment  of  Nancy  Bunn,  for  the  reason  that 
the  same  was  signed  by  counsel,  and  Jacob 
Battle  was  representing  the  said  Nancy 
Bonn,  and  also  the  real  and  personal  repre- 
sentatives of  A.  H.  Arrlngton,  deceased. 
The  court  declared  at  the  same  time  "that 
Jacob  Battle  did  not  until  May  term,  1891, 
represent  Nancy  Bunn,  as  her  couns^  only 
as  his  acts  and  conduct  in  reference  to 
Judgment  rendered  prior  to  that  term  In  this 
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action,  as  herein  found,  constituted  him  her 
attorney;  tliat  the  personal  and  real  rei>- 
resentatlve  of  A.  H.  Arrlngton's  estate  waa 
bound  by  his  acts  and  deedB,~-and  the  mo- 
tion to  set  aside  the  said  judgments,  as  set 
out  in  the  motion  other  than  the  one  of 
May,  1891,  was  refused.  The  respondents 
appealed  to  this  court  from  so  much  of  the 
Judgment  aa  set  aside  the  Judgment  of 
May  term,  1891,  so  far  as  it  affected  the 
Nancy  Bunn  Judgment,  filing  the  following; 
exceptions  to  his  honor's  findings:  "(1)  For 
that  the  respondents  requested  the  court  to 
find  fully  the  facts  aa  to  Nancy  J.  Bunn's 
transferring  her  Judgment  debt  on  May  16, 
1801,  as  stated  in  her  affidavit  and  the  affl- 
darit  of  Jacob  Battle,  and  the  court  failed 
to  do  BO.  (2)  For  that  the  court  failed  to 
declare,  as  a  matter  of  law.  that  this  con- 
sent Judgment  of  May  term,  1801,  could  not 
be  set  aside,  save  for  fraud  or  mutual  mis- 
take, and  that  there  was  no  evidence  to  show 
either.  (3)  For  that  the  court  failed  to  find 
fully  the  circumstances  of  the  rendition  of 
the  Judgment  in  favor  of  Nancy  J.  Bunn, 
and  especially  that  it  was  rendered  at  a  reg- 
ular term  of  the  court  (i)  For  that  the 
court  failed  to  declare,  as  a  matter  of  law, 
that  the  Judgment  aforesaid  (to  wit,  the  said 
Judgment  in  favor  of  Nancy  Bunn)  was  not 
so  irregular  that  it  could  be  set  aside  after 
so  many  years.  (5)  For  that  the  court  failed 
to  find  that  the  Judgment  of  May  term,  1801, 
was  made  after  the  question  in  relation  to 
the  Nancy  Bunn  debt  or  claim  had  arisen, 
and  that  in  respect  to  that  question  the  said 
Jacob  Battle  and  the  said  A.  H.,  S.  L.,  and 
J.  C.  Arrington,  acting  through  their  attor- 
ney, R.  B.  Peebles,  were  dealing  at  arms' 
length.  (6)  For  that  the  court  failed  to  rule 
that  the  claim  of  payment  set  up  in  S.  L. 
Arrlngton's  affidavit,  dated  June  1,  1892, 
was  unreasonable,  and  completely  negatived 
by  counter  affidavits  filed  by  the  petltioner& 
(7)  For  that  the  court  failed  to  rule  that 
there  was  presumption  of  law  that,  when  the 
Judgment  in  favor  of  Nancy  Buim  was  ren- 
dered, the  bond  on  which  it  is  alleged  the 
same  was  rendered  was  canceled,  and  filed 
with  the  clerk,  and  that  such  presumption  is 
not  repelled  by  the  fact  that  the  bond  can- 
not now  be  found  in  the  clerk's  office  of 
Nash  sui>ertor  court." 

Such  of  the  above  exceptioDS  as  relate 
simply  to  the  findings  of  fact  by  his  honor 
are  not  reviewable  here.  Upon  the  facts 
found,  and  especially  upon  the  one  that  at 
May  term,  1891,  Jacob  Battle  represented 
Nancy  Bunn  and  the  executors  and  devisees 
of  A.  H.  Arrington,  his  honor  rendered 
Judgment  vacating  and  setting  aside  that 
part  of  the  Judgment  of  May,  1891,  which 
related  to  the  Nancy  Bunn  Judgment  and 
from  which  the  req)ondents  appealed.  As 
we  find  no  error  In  that  part  of  the  Judg- 
ment of  the  court  rendered  by  Judge  Sho- 
ford,  setting  aside  and  vacating  the  Judg- 
ment of  May  term,  1801,  so  far  as  it  rehites 


to  the  Nancy  Bunn  Judgment  it  is  not  nec- 
essary to  pass  upon  the  exertions  of  the  re- 
spondents to  the  other  findings  of  law  by  the 
court  It  was  not  necessary  for  the  ooort  to 
have  found  actual  fraud.  Intended  or  perpe- 
trated, in  rendering  its  Judgment.  Indeed, 
in  Moore  t.  Gidney,  73  N.  O.  34,  where  it  ap- 
peared that  the  attorney  for  an  administra- 
tor. In  proceedings  against  the  widow  and 
heirs  at  law  of  the  intestate  to  sell  land  to 
make  assets  for  the  payment  of  debts,  also 
drew  the  answer  in  the  cause,  and  that  with- 
out fee,  and  a  sale  took  place  under  the  pro- 
ceedings, which  were  afterwards  set  aside 
on  account  of  this  action  of  the  attorney, 
this  court  said:  "But  it  is  denied  that  the 
counsd  of  the  plaintiff  acted  as  the  defend- 
ant's counsel  further  than  in  drawing  up  her 
answer,  and  we  are  satisfied  that  no  improp- 
er Infineace  was  Intended.  Zet  the  law  does 
not  tolerate  that  the  same  counsei  may  ap- 
pear on  both  sides  at  an  adversary  proceed- 
ing, even  colorably,  and,  in  general,  will  not 
permit  a  Judgment  or  decree  so  affected  to 
stand,  if  made  the  subject  of  eziceptloa  In 
due  time  by  the  parties  injured  thereby. 
The  presumption  in  such  cases  Is  that  the 
party  was  unduly  influenced  by  that  rela- 
tion, and  the  opposite  party  cannot  take  the 
benefit  of  It"  As  to  that  part  of  the  Judg- 
ment of  the  court  below  setting  aside  and 
vacating  the  Judgment  of  1801,  so  far  aa  it 
relates  to  the  Nancy  Bunn  Judgment  the 
same  is  affirmed. 

In  the  Appeal  of  S.  L.  and  3.  O.  Arrington, 
Defendants. 

MONTGOMERY,  J.  From  so  much  of  the 
Judgment  overruling  the  exceptions  filed  to 
the  report  of  J.  M.  Mullen,  refei-ee,  at  Octo- 
ber term,  1801.  by  the  defendants,  which  ex- 
ceptions are  as  follows:  "(2)  For  that  be 
finds  that  said  estate  is  Indebted  to  Nancy 
Bunn  $1,035.89,  and  interest  $12.68."  "(4> 
For  that  he  finds  that  in  April,  1868,  H. 
G.  Williams,  S.  S.  Ck>oper,  and  A.  H.  Arring- 
ton confessed  Judgment  to  Nancy  Bimn  be- 
fore the  clerk  of  the  superior  court  for  Nasb 
county  for  $1,182.32,  of  which  $1,100  is  prin- 
cipal. (5)  For  that  he  finds  that  the  so- 
called  Nancy  Bunn  Judgment  was  revived, 
as  stated  in  said  report"— and  also  ftxm  that 
part  of  said  Judgment  refusing  to  vacate  and 
set  aside  all  the  aforesaid  Judgments,  named 
In  defendant's  motion,  and  rendered  in  this 
action.  In  so  far  as  they  relate  to  said  Judg- 
ment in  favor  of  Nancy  Bunn,  the  executors 
of  A.  H.  Arrington  and  the  devisees  of  A.  H. 
Arrington,  other  than  W.  L.  Th(»iie  and 
wife,  appealed  to  this  court  assigning  as  er- 
rors in  the  rulings  and 'Judgment  of  the  court 
bdow  the  following:  "(1)  In  overmling  said 
exception  No.  2.  (2)  In  overmling  said  ex- 
ceptlim  Now  4.  (3)  In  orerruUng  said  excep- 
tion Na  S.  (4)  In  vecelving  cytdmce  of  Ja- 
cob Battle  to  contradict  the  record  of  the 
Judgment  tendered  at  June  term,  1885, 
which  shows  upon  its  ffece  that  said  ]ndg- 
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meat  In  favor  of  Nancy  Bunn  Tras  obtalnfid 
oa  tbe  mcrilon  of  said  Jacob  Battle,  and  was 
Bipied  by  him  as  attorney,  and  by  Bonn  & 
Battle,  attorneys  tax  E^er  Wbitaker,  tma- 
tee.  (5)  In  boldlng  that,  npon  the  facts 
found,  JEaeeb  Battle  never  acted  aa  counsel 
for  Nancy  Bnnn  in  this  action  prior  to  May 
term,  1881.  (6)  In  holding  that  the  facts 
found  and  the  acts  shown  by  the  lecord  did 
not  constitute  Jacob  Battle  Nancy  Bonn's 
attorney,  in  obtaining  said  Judgment  for  her 
In  this  action.  (7)  In  refusing  to  set  aside 
tbe  Judgment  rendered  in  Nancy  Buan's  fa- 
vor In  this  action  at  Jane  term,  1885.  up<Mt 
the  facts  found.  (8)  In  refusing  to  set  aside 
the  last-named  Judgment  upon  the  facts 
found  and  those  appearing  upem  the  face  of 
the  record.  (9)  In  refusing  to  set  aside  the 
otiier  Judgments  complained  (tf,  npon  the 
facts  found.  (10)  In  refoaing  to  set  aside 
said  Jndsments  npon  the  facts  found  and 
those  appearing  itpoa  tbe  face  of  the  record. 
(11)  In  refusing  to  set  aside  said  Judgments 
as  frandolent  and  void.  (12)  In  refusing  to 
set  aidude  said  Judgments  as  being  rendered 
without  process,  and  without  a  day  in  court 
(13)  In  holding  that  defendants  represented 
by  B.  B.  Peebles  were  bound  by  the  acts  of 
Jacob  Battle  at  June  term,  1885,  In  regard  to 
the  Nancy  Bunn  claim.  (14)  All  other  trron 
ai>pearing  up(»  the  record." 

It  is  unnecessary  to  pass  seriatim  upon  all 
of  the  exceptions.  Upon  aJli  the  facts  which 
his  honor  found,  and  especially  upon  his  find- 
ings 4,  e,  6,  8,  10, 12,  13,.  16,  17,  we  are  satis- 
fied that  be  erred  when  he  refused  to  set 
aside  and  vacate  all  the  Judgments  rendered 
in  this  caa^  and  named  in  defendants'  mo- 
tion. In  so  far  as  they  concern  tbe  Nancy 
Bnnn  Judgment.  (It  appears  in  the  respond- 
ents' appeal  that  the  Judgment  of  May,  1891, 
was  set  aside,  in  so  far  as  It  alfected  the 
Nancy  Bimn  Judgment.)  These  findings  of 
fact,  when  summarized,  appear  to  be:  (1) 
Tliat  at  Jnng  term,  1885,  Jacob  Battle  was 
counsd  of  record  for  the  executors  of  A  H. 
Arrington  and  the  devisees  of  said  Arring- 
ton,  including  these  defendants,  and  that  at 
that  term  the  Judgment  In  favor  of  Nancy 
Bonn  was  rendered,  on  motion  of  Jacob  Bat- 
tle, as  appears  of  record,  and  was  in  his 
tandwriting.  (2)  That  all  the  other  Judg- 
ments rendered  in  this  action,  ia  which  the 
Nancy  Bunn  Judgment  is  mentioned,  are  In 
the  handwriting  of  Jacob  Battle,  except  tbe 
jadgment  at  fall  term,  1887,  which  is  in  the 
handwriting  of  Spier  Whitaker,  except  the 
last  11  lines  of  the  modified  Judgment,  which 
li  in  tbe  Iiandwriting  of  said  Jacob  Battle. 
(3)  That  at  May  term,  1881,  Jacob  Battle  rep- 
resented Nancy  Bunn  and  the  executors  and 
devisees  of  A.  H.  Arrington.  (4)  Tbat  there 
was  reasonable  ground  for  believing  that  the 
Nancy  Bonn  Judgment  In  Nash  county  was 
irregularly  ento-ed  np,  and  tbat  defendants, 
hi  good  f&ith,  claim  to  have  a  good  and  valid 
defense  to  said  claim.  (5)  Tbat  Jacob  Battle 
tiad  never  obtained,  tip  to  May  term,  1893, 


permission  from  tbe  court  to  retire  as  counsel 
for  the  executors  and  devisees  of  A  H.  Ar- 
rington, or  either  of  them.  (6)  That  the 
Nancy  Bunn  Judgment  in  Nash  county,  al- 
leged to  have  been  obtained  by  a  lawyer  of 
good  standing  for  said  Nancy,  Is  not  signed, 
and  was  written  by  the  cleric's  son  at  the  dic- 
tation of  the  clerk;  but  it  does  not  appear  to 
the  satisfaction  of  the  court  when  said  judg- 
ment was  taken  or  written  up,— in  vacation 
or  In  term  time.  (7)  That  the  defendant  ap- 
pellants had  no  knowledge  of  the  Nancy 
Bunn  Judgment  until  May  term,  1891,  and 
had  no  notice  given  tbem  of  the  reference  to 
B.  A.  P.  Oooley  at  fall  term,  1883. 

This  court  cannot  go  behind  tbe  facts  found 
by  the  court  below,  but  the  last  sentence  of 
finding  10  of  the  court  more  than  airthorises 
us  to  look  at  the  records  referred  to;  and  in 
dcdng  80  we  fljid  that  the  Judgment  of  May, 
185^5,  was  signed  "Jacob  Battle,  Attorney," 
and  "Bunn  &  Battle,  Attorneys  for  Spier 
Whitaker,  Trustee."  It  appears  also  from 
tbe  findings  of  the  Judge  tbat  there  Is  rea- 
sonable ground  for  believing  that  the  Nancy 
Bunn  Judgment  in  Nash  county  was  Irregu- 
larly entered  up,  and  that  defendants,  in 
good  faith,  claimed  to  have  a  good  and  valid 
defense  to  said  claim.  There  Is  tbarefore 
danger  of  loss  to  the  defendants  by  reason 
of  the  Judgments  In  Vance  superior  court, 
In  this  case,  so  far  as  those  Judgments  relate 
to  tbe  Nancy  Bunn  Judgment  The  court 
found  as  a  fact  tbat  the  said  Jacob  Battle 
honestly  thought  that  the  Nash  county  Judg- 
ment (Nancy  Bnnn  Judgment)  was  in  all  re- 
spects regular.  As  we  said  in  the  respond- 
ents' appeal,  it  is  not  necessary  that  there 
should  have  been  actual  fraud  in  the  procure- 
ment of  those  Judgments,  in  order  tbat  they 
might  be  set  aside  by  motion,  but  that  "the 
rule  which  forbids  the  same  attorney  from 
representing  both  parties  In  adversary  pro- 
ceedings rests  upon  the  broad  principle  of 
public  policy,  which  precludes  persons  occu- 
pying these  fiduciary  relations  from  repre- 
senting conflicting  Interests  that  may  tempt 
them  to  disregard  duty,  and  lead  to  injury  on 
one  side  or  tbe  other.  The  law  will  not  pei> 
mlt  its  licensed  attorneys  to  assume  relations 
that  will  subject  them  to  this  temptation, 
upon  grounds  of  public  policy,  and  It  Is  for 
this  reason  that  an  attorney  will  not  be  per- 
mitted to  represent  both  sides  In  any  litigat- 
ed matter."  Gooch  v.  Peebles,  105  N.  O. 
411,  11  S.  B.  415. 

After  a  careful  review  of  each  and  all  of 
tbe  findings  of  tils  honor,  we  have  no  diffi- 
culty in  arriving  at  the  conclusion  tbat  those 
findings  constituted,  in  law,  Jacob  Battle  the 
attorney  of  Nancy  Bunn  at  the  times  of  the 
rendition  of  all  the  Judgments  named  In  the 
defendants'  motion  In  this  case.  In  her  favor; 
and  we  ale  of  the  opinion  that  the  Judge  be- 
low erred  In  not  so  finding  as  matter  of  law, 
and  that  he  also  erred  in  not  setting  aidde 
and  vacating  each  and  all  of  the  Judgments 
in  Vance  superior  court,  named  in  defend- 
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ants'  motion  in  this  case.  The  said  excep- 
tions by  the  defendants  to  the  report  of  J. 
M.  Mullen,  referee,  at  October  term,  1891, 
ought  to  have  been  sustained,  for  the  reason 
that  there  was  no  proof  offered  to  the  said 
referee,  except  the  record  pertaining  to  the 
said  Judgments,  and  that  was  not  sufficient. 
The  Judgment  below  Is  reversed,  and,  that 
further  action  may  be  had  In  this  case  ac- 
cording to  the  decision  of  this  court,  let  this 
opinion  be  certified,  to  the  superior  court  of 
Vance  county.    Reversed. 


REDMOND  v.  STATON. 

(Sopreme  Court  of  North  Carolina.     March  5, 
1805.) 

CLBBK  Ot  COUBT  —  LlABILlTT  FOR  ITBOLtOBNCa — 
ASSIOXKBNT  OF  JCDOHBNT. 

1.  The  clerk  of  the  court  i«  liable  for  dam- 
ages to  a  Judgment  creditor  arising  from  his 
failure  to  properlj  index  the  Judgment,  so  as  to 
render  it  a  lien  on  the  judgment  debtor's  lands. 

2.  The  mere  assignment  of  a  judgment  does 
not  carry  with  it  a  right  of  action  which  has  ac- 
crued to  the  jadgment  creditor  against  the  clerk 
of  the  court  for  his  failure  to  properly  index  the 
Judgment,  so  as  to  render  it  a  lieu  on  the  judg- 
ment debtor's  lands. 

Appeal  from  sup^ior  court,  Edgecombe 
county;  Armfield,  Judge. 

Action  by  Claudia  Redmond  against  H.  L. 
Staton  to  recover  damages  for  loss  of  money 
caused  by  defendant's  negligence,  as  clerk  of 
court,  in  not  properly  Indexing  a  Judgment. 
From  a  Judgment  dismissing  the  action, 
plaintiff  appeals.     Affirmed. 

John  L.  Brldgers,  for  appellant  H.  O. 
Connor,  for  appellee. 

FUKCHES,  J.  At  April  term,  1886,  of 
Edgecombe  superior  court,  O.  H.  Farrar  re- 
covered a  Judgment  against  B.  Bryan  and 
Joshua  KiUebrew,  which  was  duly  placed 
on  the  Judgment  docket  of  said  court,  but 
was  not  indexed  and  cross  indexed,  as  re- 
quired by  law  to  constitute  it  a  lieu  on  the 
land  of  the  defendant  KiUebrew,  In  Edge- 
combe county.  Farrar,  being  pressed  for 
money,  soon  thereafter  sold  and  assigned 
said  Judgment  to  the  plaintltf,  who  did  not 
know  of  the  defective  condition  of  the  index. 
Kiliebrew,  at  the  date  of  this  Judgment  and 
at  the  date  of  the  assignment  to  plaintiff, 
was  the  owner  of  sufficient  real  estate  In 
l-Mgecombe  county  to  have  satisfied  said 
Judgment,  and  upon  which  said  Judgment 
would  have  been  a  lien,  if  it  Iiad  been  prop- 
erly indexed.  But  Kiliebrew,  being  Indebted 
to  other  parties,  on  the day  of  Febru- 
ary, 1889,  and  after  the  rendition  of  the  Judg- 
ment assigned  to  plaintiff,  executed  a  deed 
in  trust  to  Jacob  Battle  to  secure  other  in- 
debtedness, in  which  he  conveyed  all  his 
lands.  That  Jacob  Battle,  as  trustee,  has 
since  sold  said  land,  and  the  purchaser  there- 


of, in  an  action  to  remove  the  cloud  pro- 
duced  by  plaintiff's  Judgment,  In  which  she 
was  a  party,  has  recovered  said  lands,— -the 
court  holding  that,  owing  to  the  defective  in- 
dexing of  plaintiff's  Judgment,  it  created  no 
lien,— and  plaintiff  has  thereby  lost  her  debt 
Dewey  v.  Sugg,  109  N.  C.  328,  IS  8.  E.  923. 
That  at  April  term,  1886,  of  Edgecombe  su- 
perior court  and  for  some  time  thereafter, 
the  defendant  H.  L.  Staton,  was  the  clerk 
of  said  court;  and  plaintiff  has  brought  this 
action  against  him  (not  on  his  official  bond)  to 
recover  damagres  for  the  loss  of  her  money, 
caused  by  his  negligence  in  not  properly  In- 
dexing said  Judgment.  The  assignment  Is 
not  set  out  in  the  record,  but  It  Is  admitted 
by  plaintiff  that,  in  form,  it  only  assigns  the 
Judgment  to  piaintifl.  Defendant  without 
controverting  these  facts,  denies  plaintiff's 
right  to  recover,  as  he  says,  for  two  reasons: 
First  that  plaintiff  has  shown  no  cause  of  ac- 
tion against  him;  and,  secondly,  that  if  she 
has,  it  is  barred  by  the  lapse  of  time  and  the 
statute  of  limitations,— plaintifTs  action  not 
having  been  commenced  until  1893  (the  pre- 
cise date  not  shown,  as  the  summons  does 
not  appear  in  the  record). 

It  was  admitted  on  the  argument  by  the 
learned  counsel  representing  plaintiff  and  de- 
fendant that  this  is  a  case  of  first  Impression 
In  our  courts,  and  that  they  have  been  una- 
ble to  find  any  decided  case  like  this  In  the 
other  courts.  And,  this  being  the  case,  the 
court  has  given  It  careful  Investigation,  and 
as  much  reflection  as  we  were  able  to  bring 
to  bear  upon  the  questions  presented;  and. 
after  doing  so,  we  are  of  the  opinion  that 
Farrar  had  a  chose  In  action  against  the  de- 
fendant (Holman  v.  MiUer,  103  N.  C.  118,  9 
S.  B.  429;  Klvett  v.  Young,  106  N.  C.  667,  10 
S.  E.  1019),  and  that,  under  our  statutes,  this 
chose  might  have  been  assigned.  But  that 
It  was  not  assigned  seems  to  be  true,  unless 
the  assignment  of  the  Judgment  carried  with 
it  this  right  or  chose  which  tf'arrar  had 
against  the  defendant.  The  fact  that  It  was 
assignable  under  the  Code  does  not  hdp  the 
plaintiff,  if  it  was  not  assigned.  The  Code 
did  not  create  causes  of  action,  but  only  en- 
larged the  power  of  assignment.  Plaintiff's 
rights  then  stand  as  they  did  before  the  Code. 
And  this  brings  us  to  a  consideration  of 
plaintiff's  rights  at  common  law  and  in  equi- 
ty. At  common  law,  choses  in  action  were 
not  assignable,  and  did  not  pass  from  the  bar- 
gainor to  the  bargainee,  unless  they  were  such 
contracts,  and  covenants,  as  attached  to  the 
estate,  and  ran  with  the  estate,  such  as  war- 
ranty and  quiet  enjoyment  in  conveyances  of 
land.  So  the  plaintiff  is  not  benefited  by  this 
principle,  as  there  Is  neither  covenant  con- 
tract, nor  land.  And  It  Is  not  always  In  a 
sale  of  land  that  these  choses  pass.  For  In- 
stance, A.  sells  to  B.  the  lands  of  C,  stating 
In  the  deed  that  C.  has  the  title,  but  A.  exe- 
cutes a  deed  to  B.,  with  full  covenants  of 
warranty  and  quiet  enjoyment  and  B.  is  aft- 
erwards turned  out  by  0.     B.  has  a  cause  of 
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action  against  A.  But  B,  sells  to  D.,  with 
fnll  covenants,  and  C.  tarns  D.  out  of  pos- 
session, and  B.  bas  become  insolvent.  D. 
bas  no  rlgbt  of  action  against  ▲.,  at  law,  for 
the  reason  tbat  tbere  was  no  estate  passed 
from  A.  to  B.,  and,  as  no  estate  passed  to  B., 
no  covenants  passed,  as  they  were  not  assign- 
able, and  only  ran  with  the  estate.  Nesbit 
V.  Nesbit,  Conf.  R.  318,  403.  But  in  this  case 
D.  might  bring  bis  suit  In  equity  against  A., 
and  recover;  equity  holding  tbat  B.  had  the 
right  to  sue,  and  that  be  had  conveyed  to  D. 
with  full  covenants.  Therefore,  equity  would 
treat  B.  as  a  trustee  of  D.,  and  in  tbat  way 
give  D.  relief  against  A.  Nesbit  v.  Brown, 
1  Dev.  Eq.  30.  A.  buys  a  nonnegotlable  note, 
which  gives  him  the  equitable,  but  not  the 
legal,  title  to  the  note.  The  note  is  not  paid, 
and  A.  brings  suit  in  the  name  of  the  as- 
signor, who  is  the  legal  owner;  obtains  Judg- 
ment; puts  execution  In  the  hands  of  the 
sheriff  for  collectiMi,  telling  the  sherifC  that 
the  money  will  be  his,  when  collected,  as  he 
had  bought  the  note  before  suit,  which  he 
had  to  bring  in  the  name  of  the  payee,  as 
be  liad  not  indorsed  the  note.  The  sheriff  col- 
lects the  money,  and  pays  it  to  the  legal  own- 
er, in  whose  name  the  suit  was  brought  A. 
brings  bis  action  for  the  money  against  the 
sheriff,  and  the  court  sustains  his  action  up- 
on the  ground  that  when  the  money  was  col- 
lected it  was  bis.  Hoke  y.  Carter,  12  Ired. 
324.  We  are  now  in  a  court  of  equity,  as 
well  as  a  court  of  law;  and  we  admit  that, 
at  the  first  view  of  these  cases,  they  seemed 
to  support  plalntifTs  contention.  But,  upon 
examination,  we  think  they  are  distinguisha- 
ble from  the  case  now  before  the  court  In 
Hoke  y.  Carter,  supra,  the  money  collected 
by  the  sheriff  was  the  fruit  of  the  Judgment, 
which,  in  equity,  belonged  to  Hoke.  In  Nes- 
bit v.  Brown,  supra,  there  was  the  covenant 
(the  contract),  the  chose  In  action;  and 
thougb  it  did  not  pass  from  A.  to  B.  with 
the  estate,  for  the  reaso^  that  no  estate  in 
the  land  passed,  and  it  was  not  assignable 
at  law,  yet  there  was  a  contract,  and  equity 
enforced  it  And  the  trouble  with  plaintiff's 
case  is  that  she  failed  to  show  she  contracted 
with  Farrar  for  anything  but  the  Judgment, 
and  therefore  she  got  nothing  but  the  Judg- 
ment, with  the  rights  that  Farrar  had  to  en- 
force it  and  have  the  benefit  of  its  fruits. 
The  case  of  Timberlake  v.  Powell,  99  N.  C. 
233,  6  S.  B.  410,  though  not  a  case  directly 
in  point,  involves  very  much  the  same  prin- 
dples  and  the  same  considerations  as  this 
case,  and  tends  strongly  to  sustain  defend- 
ant's first  contention,  and  the  view  we  have 
taken  of  the  case.  We  therefore  hold  that 
plaintiff  bas  failed  to  show  that  she  bas  a 
cause  of  action  against  the  defendant  and 
the  judgment  appealed  from  must  be  af- 
firmed. This  relieves  us  from  the  considera- 
tion of  the  interesting  question  of  the  statute 
of  Umttations,  which  bas  grown  to  be  one  of 
the  most  troublesome  subjects  our  courts 
have  to  deal  with.    Affirmed. 


PBBBLES  V.  BOONE  et  al. 
(Supreme  Court  of  North  Carolina.     Feb.  28, 

1896.) 
CI.BBK  or  CouBT— Suit  asaimst  Pbbdkcbssob— 

POSBESSION  OV  OfFJCULI.  MoNBTS. 

1.  It  is  no  defense  to  an  action  by  an  in- 
coming clerk  of  court  against  bia  predecessor 
and  the  sureties  on  his  bond,  for  failure  to  turn 
over  ttie  records,  moneys,  and  properties  of  his 
office,  thatplaintiS  has  not  been  injured  by  such 
failure;  Coda,  §  81,  requiring  such  records, 
moneys,  and  properties  to  be  turned  over  in 
order  that  the  business  of  the  office  ma;  be 
properly  conducted. 

2.  An  order  requiring  the  former  clerk  to 
pay  over  the  funds  to  his  successor  in  office  is 
not  necessary  in  order  that  the  latter  may  sue 
for  his  failure  to  do  so. 

S.  The  fact  that  the  money  for  which  such 
an  action  is  brought  belongs  to  different  per- 
sons does  not  inTolTe  a  misjoinder  of  causes  of 
action. 

Appeal  from  superior  court,  Northampton 
county;  Armfield,  Judge. 

Action  by  H.  B.  Peebles,  as  relator,  against 
James  D.  Boone  and  others  for  an  accounting 
of  moneys  and  other  property  in  the  bands  of 
defendant  as  derk  of  the  superior  court  of 
Northampton  county,  and  which  he  failed 
to  turn  over  to  relator  as  bis  successor  in 
office.  From  a  Judgment  overruling  a  de- 
murrer to  the  complaint  and  allowing  de- 
fendants to  answer  over,  defendants  appeal. 
Affirmed. 

B.  S.  Gay,  for  appellants.  R.  B.  Peebles, 
for  appellee. 

MONTGOMERY,  J.  James  D.  Boone, 
having  been  clerk  of  the  superior  court  ot 
Northampton  county,  resigned  his  said  of- 
fice aliout  the  7th  of  December,  1883.  On 
the  next  day  the  Judge  of  the  district  ap- 
pointed H.  B.  Peebles  Boone's  successor  for 
the  unexpired  term,  ending  the  first  Mon- 
day of  December,  1886,  Peebles,  on  the  day 
of  his  appointment,  giving  bond  according 
to  law,  and  entering  upon  the  discharge  of 
his  duties  as  clerk  aforesaid.  Peebles  at 
once,  after  qualification  as  clerk,  demanded 
of  Boone  that  he  pay  over  to  him  all  mon- 
eys which  Boone  held  by  virtue  or  under 
color  of  his  office,  and  all  other  effects  which 
went  into  bis  bands  as  such  clerk.  Boone 
refused  so  to  do.  Peebles,  as  relator  of  the 
state,  brought  this  action  In  the  sup^or 
court  of  Northampton  county  against  Boone 
and  the  sureties  on  his  official  bonds,  the 
complaint  alleging  breaches  of  the  bonds, 
charging  that  the  said  Boone,  as  clerk,  had 
received  from  bis  predecessor  in  office,  up- 
on bis  retirement  large  sums  of  money  be- 
longing to  different  persons,  naming  them, 
and  bonds  and  notes  for  large  amounts,  pay- 
able to  his  predecessor  in  office  and  his  suc- 
cessors and  to  different  individuals,  and  bad 
neglected  to  collect  a  great  deal  of  money 
which  he  ought  to  have  collected.  Since  the 
commencement  of  this  action  the  term  of 
the  office  of  Peebles  has  expired,  and  J. 
F.  Buxton  has   been   elected   clerk  of  the 
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superior  conrt  of  Northampton  county,  and 
baa  been  made  party  plaintiff  in  this  case 
Is  the  place  of  Peebles.  An  account  against 
Boone  Is  asked  for  astotbemattersset  out  in 
the  said  complaint  The  defendants  demuj> 
red  to  the  complaint,  and  assigned  six  spe- 
cial grounds  therefor.  His  honor  overruled 
all  the  grounds  of  demurrer,  and  allowed 
the  defendants  to  answer  over,  from  which 
Judgment  the  defendants  appealed. 

The  first  ground  is  "that  the  complaint 
fi&ilB  to  show  that  the  relator  of  the  plaln- 
titr  has  been  damaged  or  injured  by  tbe 
failure  of  the  defendant  J.  D.  Boone  to  col- 
lect or  pay  over  tbe  amounts  mentioned  in 
sections  six,  seven,  nine,  ten,  and  twelve 
of  the  complaint  to  said  relator."  These 
sections  6,  7,  0,  10,  and  12  of  the  complaint 
contain  the  charges  of  the  defendant's  hav- 
ing received  large  amounts  of  money,  valu- 
able bonds,  and  neglecting  to  collect  others 
that  were  collectible.  Injury  to  the  Incom- 
ing clerk,  Peebles,  had  nothing  to  do  with 
the  right  of  that  officer,  through  the  state, 
to  bring  this  suit  Section  81  of  tbe  Code 
required  Peebles,  the  new  clerk,  immediate- 
ly after  giving  bond  and  qualification,  to  re- 
ceive from  the  late  clerk,  the  defendant,  all 
tbe  records,  books,  papers,  moneys,  and  prop- 
erty of  his  ofilce;  and  this  same  section  pro- 
vides that  If  any  (late)  clerk  shall  refuse  or 
fail  within  a  reasonable  time  after  demand 
to  deliver  to  the  clerk  said  things  demanded 
of  him,  he  shall  be  liable  on  his  official  bond 
for  the  value  thereof.  The  right  of  the 
clerk,  Peebles,  to  bring  this  action  there- 
fore does  not  rest  on  any  injury  done  to 
him,  but  on  the  ground  that  the  law  re- 
quires that  each  successive  clerk  shall  re- 
ceive from  the  retiring  clerk  all  the  records, 
books,  papers,  moneys,  and  property  of  bis 
office,  in  order  that  the  business  of  tbe  clerk 
of  the  superior  court  may  be  conducted  in- 
telligently, systematically,  and  economical- 
ly. Section  1883  of  the  Code,  to  which  our 
attention  was  particularly  directed  by  the 
attorney  of  the  defendant.  Is  only  an  addi- 
tional remedy  for  the  benefit  of  individuals 
who  think  they  have  suffered  at  the  hands 
of  unfaithful  clerks,  and  is  not  repugnant 
to  section  81  of  the  Code.  This  ground  of 
demurrer  is  overruled. 

The  second  ground  is  "that  the  complaint 
fails  to  state  a  cause  of  action,  in  that  It 
falls  to  show  that  there  was  any  proper  or- 
der of  the  conrt  requiring  tbe  former  clerk, 
N.  R.  Odom,  to  pay  over  the  funds  men- 
tioned in  section  6  of  the  complaint  to  the 
defendant  James  D.  Boone,  as  clerk  of  said 
court"  No  such  order  was  necessary  In 
this  case.  Section  14  of  chapter  19  of  the 
Revised  Code  is  brought  forward  into  the 
Code,  and  is  section  124  thereof.  This  sec- 
tion concerns  forfeitures  only  in  case  of  the 
refusal  of  the  clerk  to  do  what  is  required 
to  be  done  in  section  81  of  the  Code.  Its 
proper  construction  Is  that  former  clerks, 
for  whatever  cause  retiring,  shall  transfer 


and  deliver  to  their  successors  In  office  all 
the  things  personal  which  were  in  their 
hands  upon  retirement  from  office,  under  a 
forfeiture  of  $1,000;  and  no  order  from  a 
Judge  is  necessary  to  compel  the  former 
clerk  to  make  this  transfer  to  the  new  clerk. 
If,  however,  in  vacancies  In  this  office  of 
clerk,  the  Judge,  before  he  makes  the  ap- 
pointment of  a  new  clerk,  sees  fit  to  tem- 
porarily put  some  person  in  charge  of  tbe 
oBice  until  the  regular  appointment  is  made, 
it  is  then,  in  such  a  case,  necessary  for  the 
new  clerk  to  have  an  order  from  the  Judge, 
directed  to  the  person  temporarily  in  charge 
of  the  office,  to  deliver  the  possessions  of  the 
office  to  the  new  clerk.  A  person  duly  elect- 
ed clerk  of  the  superior  court  by  the  people 
needs  no  order  from  any  power  or  authority 
to  demand  from  the  old  clerk  the  property 
of  all  kinds  belonging  to  the  office.  This 
ground  of  demurrer  Is  overruled. 

The  third  ground  is  "that  the  complaint 
falls  to  state  a  cause  of  action.  In  that  It 
falls  to  show  that  James  D.  Boone,  as  clerk 
of  said  court,  was  required  by  any  proper 
order  of  said  conrt  to  pay  over  said  funds, 
or  any  of  them,  to  the  relator."  For  the  rea- 
sons stated  in  overruling  the  second  cause 
of  demurrer,  this  ground  is  overruled. 

The  fourth  ground  is  "that  It  fails  to 
stato  a  cause  of  action,  for  that  it  fails  to 
show  that  the  relator  Is  the  owner  or  enti- 
tled to  receive  the  funds."  This  Is  over- 
ruled for  the  reasons  given  In  overruling 
the  first  ground  of  demurrer. 

The  fifth  ground  is  "that  there  Is  a  mis- 
Joinder  of  causes  of  action,  for  that  the  sev- 
eral causes  of  action  in  sections  six,  seven, 
nine,  ten,  and  twelve  are  improperly  unit- 
ed, the  same  and  each  being  separate  and 
distinct  causes  of  action,  and  for  the  benefit 
of  separate  and  distinct  persons  or  classes 
of  persons."  This  is  overruled  for  the  same 
reasons  given  in  overruling  the  first  ground 
of  demurrer. 

Tbe  sixth  ground  is  "for  that  the  former 
clerk,  the  defendant  J.  I>.  Boone,  and  his 
sureties,  the  other  defendants,  cannot  be  sued 
on  tbe  relation  of  his  successor  in  office  for 
the  causes  of  action  alleged  in  the  com- 
plaint, or  any  of  them."  This  is  overruled 
for  the  reasons  set  forth  In  overruling  the 
other  five  grounds  of  demurrer. 

There  are  no  errors  In  the  rulings  of  bis 
honor  In  overruling  the  several  grounds  of 
demurrer,  and  the  Judgment  is  affirmed. 
Tbe  case  will  be  remanded  to  the  superior 
court  of  Northampton  to  be  proceeded  in 
according  to  law.    Affirmed. 


FLEMING  V.  DAVENPORT. 

(Supreme  Court  of  North  Carolina.     Feb.  26, 

1895.) 

Ll.NDU>BD>S  LiBN — PrIOSITIEB. 

Under  Code,   }  1754.   providing  that  & 
landlord  shall  have  a  prior  lieu  on  his  teuant's 
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crops  during  the  rear  subject  t»  the  landlord's 
share  of  the  rent,  the  landlord  is  entitled  to 
Bucli  prior  lien  only  for  rent  during  the  year 
In  wbich  the  crops  are  grrown.  Ballard  t.  John- 
son, 19  S.  B.  88,  114  N.  C.  141,  followed. 

Appeal  from  Bupeilor  court,  Pitt  cototy; 
Bynum,  Jud^e. 

Action  by  Lnnsford  Fleming,  trustee, 
a^lnst  J.  R.  Davenport,  to  recover  balance 
alleged  to  be  due  plaintiff  on  purchase  of 
cotton  raised  on  plaintiffs  land,  and  being 
the  amount  of  landlord's  advances.  De- 
fendant pleaded  payment  From  judgment 
for  plalntUF,  defendant  appeals.  New  trial 
ordered. 

The  action  was  tried  before  Bynum,  J., 
at  March  term,  1894,  of  Pitt  superior  court, 
on  appeal  from  a  justice  of  tiie  peace.  Tlie 
defendant  asked  the  following  Instruction 
in  writing:  "(2)  In  no  event  can  tlie  land- 
lord call  upon  Davenport  to  pay  out  of  the 
cotton  which  came  into  his  possession  more 
than  the  actual  advances  made  by  Fleming 
to  bis  tenant  in  1S92,  to  enable  him  to  make 
bis  crop  of  that  year;  and  the  court  charges 
Ton  that  the  balance  of  the  tenant's  account 
for  1891  Is  not  a  lien  on  the  tenant's  inter- 
est in  the  cotton  of  1892,  superior  to  Daven- 
port's lien,  and  you  can  ctiarge  this  against 
him  in  this  proceeding."  The  court  refused 
to  80  charge. 

Jarvis  &  Blow,  for  appellant. 

FUBGHES,  J.  This  case  is  controlled  by 
Ballard  v.  Johnson,  114  N.  O.  141,  19  S.  B. 
88,  and  is  so  fully  discussed  there  tliat  we 
see  no  reason  for  discussing  it  In  tliis  case. 

The  defendant  was  entitled  to  his  second 
prayer  for  Instructions  to  the  jury.  The 
court  declined  to  give  these  instructions,  and 
this  entitles  the  defendant  to  a  new  trlaL 
And.  as  this  substantially  disposes  of  the 
m.ttters  controverted,  we  do  not  consider 
thp  other  questions  presented  by  the  appeal. 
There  la  error.    New  trial. 


STATE  T.  MANGUM. 

(Supreme  Court  of  North  Carolina,     March  5, 
1895.) 

FaLSB  PbBTB!I8B8— iNOIOmST— DBXtmREH. 

1.  An  indictment  for  fraud  in  a  horse  trade, 
alleging  that  defendant  falsely,  etc.,  represented 
that  the  horse  "was  sonnd,"  which  was  intend- 
ed to  cheat,  and  did  cheat,  is  sufficient  as  alleg- 
ing a  misrepresentation  of  a  subsisting  fact 

2.  A  motion  to  quash  an  indictment  consist- 
ing of  two  connts  should  be  orerruled,  where  d- 
ther  count  is  good.  * 

Appeal  from  superior  court.  Wake  coonty; 
B.vnum,  Judge. 

Defendant  was  Indicted  for  fraud,  and 
from  an  order  quashing  the  Indictment  the 
state  appeals.    Beversed. 

There  were  two  bills  of  indictment  found 
at  September  term,  1894,  to  wit: 

"(1)  The  jurors  for  the  state  up<ni  their 
«stb  prQifU   Tbmt  Jolm  Mangnm,  late  of 


the  county  of  Wake,  wickedly  devising  and 
intending  to  cheat  and  defraud,  on  the  1st 
day  of  February,  A.  D.  1894,  with  force  and 
arms,  at  and  In  the  county  aforesaid,  unlaw- 
fully, knowingly,  designedly,  and  feloniously 
did  unto  one  S.  H.  Perry  falsely  pretend  that 
a  certain  horse  was  sound  in  every  respect, 
and  only  about  nine  years  old,  and  that  he 
had  had  the  horse  for  about  four  years; 
whereas  in  truth  and  i&ct  the  said  horse  was 
not  sound,  and  was  about  fifteen  years  of 
age,  and  the  said  John  Mangum  had  not  had 
the  horse  for  four  years;  by  means  of  which 
false  pretense  be,  the  said  John  Mangum, 
knowingly  and  designedly  did  then  and  there 
unlawfully,  wUlfully,  and  feloniously  obtain 
from  the  said  S.  H.  Perry  the  following  goods 
and  things  of  value,  the  property  of  the  said 
8.  H.  Perry,  to  wit,  one  mule,  and  seven 
dollars  in  money,— with  intent  then  and  there 
to  defraud,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state. 

"(2)  The  jurors  for  the  state  upon  their 
oaths  present:  That  John  Mangum,  late  of 
the  county  of  Wake,  wickedly  devising  and 
Intending  to  cheat  and  defraud,  on  the  Ist 
day  of  FetH-uary,  A.  D.  1894,  with  force  and 
arms,  at  and  in  the  county  aforesaid,  unlaw- 
fully, knowingly,  designedly,  and  feloniously 
did  unto  one  S.  H.  Perry  falsely  pretend  and 
represent  that  a  certain  horse  which  the  said 
John  Mangum  was  then  and  there  offering 
to  trade  to  the  said  S.  H.  Perry  was  both 
sound  and  gentle,  tliat  a  w<Hnan  could  man- 
age the  said  horse,  that  the  said  horse  was 
able  to  work  well,  that  the  said  John  Man- 
gum bad  owned  the  horse  for  four  years, 
that  the  said  horse  would  be  nine  years  old 
in  the  spring  of  1894,  and  he,  the  said  John 
Mangum  had  paid  $175.00  in  cash  for  the 
said  horse;  whereas  In  truth  and  fact  the 
said  horse  was  not  sound  or  gentle,  a  woman 
could  not  manage  the  said  horse,  and  the  said 
horse  was  n^tlier  able  nor  did  work  well, 
the  said  John  Mangum  had  not  owned  the 
said  horse  for  four  years,  the  said  horse  in 
the  spring  of  1894  was  very  much  older  than 
nine  years  of  age,  to  wit,  about  fifteen  years 
of  age,  and  the  said  John  Mangum  had  not 
paid  $170.00  In  cash  for  the  said  horse,  all  of 
which  was  well  Imown  to  the  said  defendant 
at  the  time  aforesaid;  by  means  of  which 
said  false  pretense  he,  the  said  John  Man- 
gum, knowingly  and  designedly  did  then  and 
there  unlawfully  and  feloniously  obtain  from 
the  said  S.  H.  Periy  the  following  things  and 
goods  of  value,  the  propwty  of  the  said  S.  H. 
Petry,  to  wit,  one  mule  of  the  value  of  fifty 
dollars,  and  seven  dollars  in  money,— with  in- 
tent then  and  there  to  defraud,  against  the 
form  of  the  statute  In  such  case  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  state." 

The  defendant  moved  to  quash.  The  mo- 
tion was  allowed,  and  the  state  i^ypealed. 

The  Attorney  General,  for  the  State.  T. 
M.  Argo,  for  appellee. 


Digitized  by  VjOOQIC 


190 


SOUTHEASTERN  RBPOBTBK,  Vol.  21. 


(N.  C. 


FURCHfiS,  J.  The  defendant  Is  Indicted 
for  a  false  pretense  in  trading  a  horse  to  the 
prosecutor,  Periy.  The  defendant  moved  to 
quash,  for  the  reason  that  the  bill  did  not 
charge  a  criminal  offense,  which  motion  was 
allowed  by  the  court,  the  bill  quashed,  and 
the  state  appealed.  There  are  two  bills  of 
indictment,  which  the  court  treats  as  one  bill 
with  two  counts.  State  t.  Watts,  82  N.  O. 
656,  and  State  v.  McNeUl,  93  N.  C.  552.  So, 
if  either  bill  is  sufficient,  the  motion  should 
hare  been  refused.  Then  the  second  bill, 
though  not  very  well  drawn,  charges  that 
the  defendant  "unlawfully,  knowingly,  de- 
signedly, and  feloniously  did  unto  one  S.  H. 
Perry  falsely  pretend  and  represent  that  a 
certain  horse  which  the  said  John  Mangum 
was  then  and  there  offering  to  trade  to  the 
said  S.  H.  Perry  was  soimd  and  gentle,  that 
a  woman  could  manage  the  said  horse,  that 
the  said  horse  was  able  to  work  well." 
There  are  other  averments  In  this  count,  but 
we  think  the  case  turns  upon  those  quoted 
above.  The  principles  governing  an  indict- 
ment In  this  state  for  fahse  pretenses  Is  clear- 
ly stated  by  Justice  Reade  in  delivering  the 
opinion  of  this  court  in  the  case  of  State  t. 
Phlf  er,  65  N.  C.  321,  which  has  been  regarded 
as  the  leading  case  on  this  subject  trojca  that 
time  until  now.  It  is  held  In  that  case,  to 
constitute  this  offense  "there  must  be  a  false 
representation  as  to  a  subsisting  fact  Intend- 
ing to  cheat,  and  which  does  cheat"  And 
if  we  have  what  are  apparmtly  conflicting 
opinions  on  this  subject,  since  the  case  of 
State  ▼.  Phifer,  It  is  not  because  the  principle 
of  law  governing  such  cases  was  not  settled 
and  understood  by  the  court,  but  for  the  rea- 
son that  there  has  been  some  trouble,  at 
times,  in  applying  the  rule.  For  instance. 
In  the  case  of  State  v.  Holmes,  82  N.  O.  607, 
almost  identically  the  same  language  Is  used 
as  in  this  case,  that  the  "horse  was  sound 
and  healthy,"  and  the  court  in  that  case  hold 
that  this  did  not  charge  a  criminal  offense; 
while  in  the  case  of  State  v.  Burke,  108  N.  C. 
750,  12  S.  E.  1000,  the  language  used  was 
that  the  horse  "was  sound  and  worked  well, 
and  would  not  kick,"  and  this  was  held  to  be 
sulticlent  This  case  is  sustained  by  State  v. 
Wllkerson,  103  N.  O.  337,  9  S.  B.  415.  These 
two  cases  seem  to  be  in  conflict  with  each  oth- 
er, and,  if  they  are,  we  should  take  the  last 
case  to  be  the  correct  exposition  of  the  law, 
unless  we  felt  called  upon  to  overrule  It, 
as  being  in  conflict  with  established  authori- 
ty and  sound  reasoning.  But  neither  of 
these  cases,  nor  does  any  other  case  in  our 
Reports,  doubt  the  rule  of  law  as  held  in 
Phifer's  Case,  supra.  In  fact  it  has  been 
quoted  and  approved  in  nearly  every  case 
on  this  subject  from  the  time  it  was  deliv- 
ered down  to  the  case  of  State  v.  Daniel,  114 
N.  C.  823,  19  S.  B.  100,  in  which  It  is  quoted 
in  an  able  opinion  by  Justice  MacRae.  So 
wc  say  the  trouble  has  not  been  In  not  under- 
standing the  rule,  but  in  its  application. 
And  we  admit  that  the  lines  of  demarkatlon 


between  what  Is  an  indictable  offense  and 
what  is  not  an  indictable  offense  are  so  close 
together  that  It  is  sometimeB  difficult  to  dis- 
tinguish between  them.  So,  then,  leaving 
the  case  of  State  v.  Hdlmes,  supra,  and  the 
case  of  State  v.  Burke,  supra,  out  of  the  case, 
and  going  back  to  the  principle  laid  down  in 
State  V.  Pbifo:,  supra,  we  think  that  defend- 
ant's saying  that  the  "horse  was  sound," 
knowing  that  he  was  not  sound,  was  a  false- 
hood as  to  a  subsisting  fact,  calculated  to 
cheat,  and  which  the  state  says  did  cheat; 
and  that  the  bill  therefore  charged  the  de- 
fendant with  an  indictable  offense,  and  tha« 
was  error  In  quashing  the  same.  Let  this 
be  certified,  that  the  case  may  be  proceeded 
with  according  to  law.     Error. 


MORBHBAD  BANKING  CO.  v.  MORE- 
HEAD  et  al. 
(Supreme  Court  of  North  Carolina.     March  1^ 

1893.) 
Becbdskt's  Estatb— Nots  or  Executrix— Pbr- 

80NAL  Ll&BILtTT. 

1.  A  decedent's  estate  Is  not  liable  for  a 
note  made  by  the  executrix  in  her  representative 
capacity  for  money  to  be  and  which  was  used 
in  paying  decedent's  debts,  the  executrix  being 
personally  liable  oa  Die  note. 

2.  The  executrix  takes  the  risk  of  beins  re- 
imbursed the  amount  of  the  note  out  of  the  as- 
sets of  the  estate  on  her  final  accounting. 

Appeal  from  BuperlOT  court,  Durham  coun- 
ty;  Winston,  Judge. 

Action  by  the  Morehead  Banking  Company 
against  Lucy  L.  Morehead,  personally  and  as 
ezecatrlx,  and  others,  on  a  promissory  note. 
From  a  judgment  dismissing  the  action  aa 
to  Lucy  L.  Morehead,  executrix,  the  plain- 
tiff appeals.    Affirmed. 

John  W.  Graham  and  Boone  &  Boone,  for 
appellant  Fuller,  Winston  &  Fuller,  for  ap- 
peilees. 

AVERT,  J.  An  executor  cannot  by  any 
contract  of  his,  fasten  upon  the  estate  of  bis 
testator  liability  for  a  debt  created  by  him. 
and  arising  wholly  out  of  matt»s  occurrtn;; 
after  the  death  of  the  testator.  Devane  v. 
Royal,  7  Jones  (N.  C.)  426;  Hailey  v.  Wheel- 
er, 4  Jones  (N.  C.)  100;  Beaty  v.  Gingles.  S 
Jones  (N.  C.)  302;  Tyson  v.  Walston,  83  N. 
C.  90;  McLean  v.  McLean,  88  N.  a  3»4. 
Where  an  executor  executed  a  promissory 
note  as  evidence  of  such  debt  and  signs  it. 
and  renewals  of  it.  In  hia  fiduciary  capacity. 
the  words,  "As  Executor,"  will  be  rejected 
as  surplusage,  and  the  contract  interpreted 
as  if  made  in  terms  by  him  individually. 
Beaty  v.  GIngles,  supra.  The  rule  is  not 
modified  by  the  fact  that  the  note  la  given, 
as  in  this  case,  by  an  executrix  for  money 
which  the  creditor  knows  at  the  time  la  to 
be  used  In  the  payment  of  the  debts  of  the 
testator,  but  the  law  assumes  that  she  con- 
sents to  Incur  the  risk  of  reimbursement  out 
of  the  assets  on  her  final  settlement.    Thl* 
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is  unquestionably  a  liability  governed  by  this 
general  principle.  The  feme  defendant  1b  not 
answerable  in  her  representative  capacity. 
Tbe  judgment  is  affirmed, 


MOREHEAD  BANKING  CO.  t.  MORE- 
HEAD  et  al. 
(Sapreme  Coart  of  North  Carolina.     March  12, 
1895.) 

Dbosdert'8  EjSTatb— Note  of  BzEcnTBiz  —  Fsr- 
80KAL  Liability. 
An  execntrix  is  not  personally  liable  on 
a  note  executed  in  her  representative  capacity, 
where,  in  the  body  of  the  note,  it  is  stated  that 
she  does  not  execute  the  same  personally. 

Appeal  from  superior  court,  Durham  coun- 
ty;  Winston,  Judge. 

Acuoa  by  the  Morehead  Banking  Com- 
pany against  Lucy  L.  Morehead,  personally 
and  as  executrix,  and  others,  on  a  promis- 
sory note.  From  a  Judgment  dismissing  the 
complaint  as  to  Lucy  L.  Morehead  personal- 
ly, plaintiff  appeals.   Affirmed. 

J.  W.  Graham  and  Boone  &  Boone,  for 
appellant.  Fuller,  Winston  &  B^iller,  for  ap- 
pellees. 

AVERY,  J.  It  is  an  elementary  principle 
that  every  person  who  is  not  at  the  time 
laboring  under  some  total  or  partial  disabil- 
ity, fltach  as  Infancy,  insanity,  or  coverture, 
has  the  legal  capacity  to  enter  Into  any  agree- 
ment not  prohibited  by  law,  and  that  the 
lawfnl  contracts  of  perscms  having  the  ca- 
pacity to  enter  Into  them  are  binding  upon 
and  enforceable  against  the  parties  to  them. 
It  l8  equally  familiar  learning  that  all  con- 
tracts between  persons  capable  of  entering 
into  tbem,  and  not  In  conflict  with  the  state 
or  federal  constitution,  in  contravention  of 
common  or  statutory  law,  or  condemned  as 
contrary  to  public  policy  or  good  morals, 
are  lawful.  The  plaintiff  corporation  and 
the  defendant  executrix,  both  being  capable 
of  contracting,  entered  Into  an  agreement, 
wbneln  it  was  especially  stipulated  that 
she,  by  signing  a  promissory  note  as  execu- 
trix of  her  deceased  husband,  should  not  be 
held  liable  In  her  Individual  capacity.  Such 
was  the  obvious  purpose  with  which  the 
words,  "Mrs.  L.  L.  Morehead,  executrix  of 
Eugene  Morehead,  but  not  personally,"  were 
inserted  in  the  body  of  the  note,  where  the 
parties  promising  are  named;  and  when  she 
signed,  and  the  bank  accepted,  the  note,  both 
must  have  understood  and  assented  to  it, 
interpreted  according  to  its  plain  meaning. 
7  Am.  &  Eng.  Enc.  Law,  337,  note  2.  It  was 
intended  by  the  parties  that  she  should  incmr 
no  personal  liability  by  signing  In  her  rep- 
resentative capacity,  and,  if  such  a  purpose 
can  be  carried  into  effect  without  running 
coonttf  to  any  rule  prescribed  in  further- 
ance of  public  policy,  the  plaintiff  has  no 
right  to  demand  a  personal  Judgment  against 


her.  The  law  does,  for  sufficient  i-eason, 
sometimes  restrict  the  right  to  limit  one's 
liability  by  contract  As,  for  instance,  where 
a  railroad  company  attempts  to  stipulate 
against  liability  as  a  common  carrier  for 
injury  due  to  its  own  negligence,  this  lim- 
itation is  held  to  be  void,  as  against  public 
policy.  But  on  the  other  band,  where  per- 
sonal representatives.  In  the  exercise  of  a 
power  contained  in  a  devise  or  acting  under 
an  order  or  decree  of  court  have  been  re- 
quired to  execute  conveyances  of  land,  It 
has  been  the  habit,  in  order  to  avoid  raising 
the  question  of  personal  liability  on  the  usu- 
al covenants  of  a  deed,  to  specially  stipulate 
that  the  executor  or  administrator  agrees 
to  warrant  and  defend,  etc.,  only  In  his  rep 
resentative  capacity,  and  to  the  extent  to 
which  he  is  empowered  to  do  so.  The  doc- 
trine under  which  the  personal  representa- 
tive, who  merely  promises  to  pay  by  sign- 
ing or  by  also  inserting  his  name  in  the  body 
of  the  instrument  In  his  representative  ca- 
pacity, has  been  held  i>ersonaUy  liable,  was 
founded  upon  the  old  principle  that  he  there- 
by acknowledged  that  he  had  assets  of  the 
estate  In  his  bands,  and  that  the  assets  were 
the  consideration  of  the  note.  Sleighter  v. 
Harrington,  2  Murph.  332.  If,  said  Judge 
Ruffln,  such  a  "promise  were  good,  It  made 
the  debt  personal.  *  •  ♦  Whenever  one 
becomes  personally  bound  for  the  debt  of  an- 
other (no  matter  how).  It  becomes  his  own 
debt  and  must  be  paid  out  of  his  own  es- 
tate Nothing  but  satisfaction,  or  other  mat- 
ter which  would  discharge  him  from  an; 
other  of  his  own  personal  debts,  would  dis- 
charge him  from  this.  In  Banes'  Case  [9* 
Coke,  94],  Lord  Coke  is  express  that  an  ex- 
ecutor can  only  show  on  the  day  of  trial 
that  he  had  no  assets  at  the  time  of  the 
promise."  It  would  seem  that  the  rule  ap- 
plicable to  a  personal  representative,  who 
signs  in  his  fiduciary  capacity,  was  founded 
upon  a  principle  that  can  scarcely  be  said 
to  have  survived  modem  changes,  but  how- 
ever It  originated,  it  is  a  part  of  the  law 
of  this  state,  repeatedly  affirmed  previously, 
and  last  approved  by  us  in  a  case  between 
some  of  the  same  parties  at  this  term.  21 
S.  E.  190.  To  hold  the  executrix  bound  by 
an  Implied  promise  in  the  face  of  an  express 
stipulation,  constituting  a  part  of  the  com- 
mon understanding  that  she  should  In  no 
event  be  held  personally  liable,  would  be  to 
allow  a  legal  fiction  to  contradict  a  palpable 
fact  There  is  no  principle  of  law  which 
prohibits  parties  from  Inserting  in  a  written 
agreement  a  provision  that  an  Implication, 
which  the  law  would  otherwise  raise,  shall 
not  arise.  The  object  of  the  courts  in  the 
interpretation  of  contracts  is  to  arrive  at 
the  intent  of  the  parties,  where  they  have 
not  expressed  It  clearly,  or  to  ascertain  the 
precise  terms  of  the  agreement  to  which 
two  or  more  minds  assented.  Where  their 
meaning  Is  unmistakable^  there  la  no  room 
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for  construction,  and  nothing  is  implied 
when  everything  intended  is  expressed  with 
accuracy  and  certainty.  Where  tlie  inten- 
tion of  the  parties  Is  plainly  expressed,  and 
the  agreement  is  not  illegal,  the  law  requires 
that  the  courts  shall  give  effect  to  It  Rules 
of  construction  are  resorted  to  in  order  to 
ascertain  the  meaning  of  uncertain  or  am- 
biguous language,  but  never  to  defeat  a 
plainly-expressed  purpose.  Such  is  the  rule 
governing  tlie  interpretation  of  all  other  con- 
tracts, and  there  is  no  reason  why  the  same 
test  should  not  be  applied  to  those  made  by 
personal  representatives.  Chouteau  v.  Suy- 
•dam,  21  N.  Y.  182.  The  point  direcUy  raised 
In  this  case  is  one  of  the  first  imiuression 
In  this  state,  and  we  itrefer  to  let  our  de- 
cision rest  upon  sound  reason  and  approved 
elementary  principles,  rather  than  to  go  out 
In  search  of  analogous  cases  or  authority 
from  other  courts.  We  have  not,  however, 
foimd  any  authority  in  conflict  with  the  coa- 
clusion  we  have  reached.  The  appeal  is 
from  the  refusal  to  give  a  personal  Judgment 
against  the  executrix.  The  judgment  against 
the  executrix  in  her  representative  capacity 
Is  not  drawn  In  question.  It  is  not  material, 
therefore,  to  discuss  the  other  questlcm  sug- 
gested on  the  argument,  whether,  as  exec- 
utrix, the  feme  defendant  would  be  held 
liable  if  the  question  were  raised  on  this  or 
the  original  note  of  her  testator.  Tbe  Judg- 
ment of  the  court  to  the  effect  that  the  ex- 
ecutrix is  not  persixially  liable  is  affirmed. 


OREBN  T.  BALLARD  et  al. 

{Supreme  Court  of  North  Carolina.     March  12, 

1895.) 

JODOMENT  AOAIXBT   MARRIED  WOMAR — VACATION. 

A  personal  Judgment  BKainst  a  married 
woman  on  a  contract,  not  within  the  constita- 
tion  of  18G8,  or  within  the  marriage  act,  stating 
the  contracts  which  she  has  capacity  to  make, 
may  be  set  aside  on  motion,  if  the  fact  of  cover- 
ture api>ear8  in  the  record. 

Appeal  from  superior  court,  EYanklin  coun- 
ty;  Battle,  Judge. 

Action  by  W.  W.  Green,  administrator, 
against  B.  A.  Ballard  and  others,  to  sell  land 
for  assets.  The  sale  was  ordered,  and  de- 
fendant E.  A.  Ballard  became  the  purchaser, 
^ving  her  personal  note,  and  upon  default 
in  payment  an  order  for  the  resale  of  the 
land  was  obtained  by  plaintiff,  and  a  Judg- 
ment against  defendants  E.  A.  Ballard  and 
lier  husband  for  the  balance  due  on  the  note. 
Defendant  E.  A.  Ballard  petitioned  the  court 
4o  set  aside  the  Judgment  rendered  against 
faer,  and  from  an  order  denying  her  petition 
flhe  appeals.     Reversed. 

Shepherd  &  Busbee  and  N.  T.  Oullei.  for 
appellant    F.  S.  Spruill,  for  appellee. 

PAIBCLOTH,  O.  J.  Prior  to  1889  a  spe- 
cial proceeding  was  instituted  In  Franklin 
superior  court  by  the  administrator  of  W.  W. 


Green  against  his  heirs  at  law,  inclnding  the 
defendant  E.  A.  Ballard  and  her  husband, 
W.  H.  Ballard,  to  sell  land  for  assets.  A  sale 
was  ordered,  and  commissioners  to  sell  wore 
appointed,  who  sold,  and  the  defendant  E. 
A.  Ballard  bought  a  part  of  the  land,  and 
gave  her  personal  note  to  the  commissioners 
fwr  the  purchase  price,  with  the  written  con- 
sent of  her  husband,  and  said  sale  was  con- 
firmed. The  purchaser  having  defaulted  in 
payment  of  said  note,  the  commissioners 
caused  a  notice,  treated  as  a  complaint  in 
this  branch  of  the  case,  to  Issue  to  E.  A.  Bal- 
lard and  ix&c  husband,  that  said  commission- 
ers would  ask  the  court  for  an  order  to  resell 
the  land,  and  for  a  Judgment  against  tbem 
on  said  note  for  the  balance  due  thereon, 
after  a  credit  for  her  share  of  the  proceeds 
of  the  sale,  and  E.  A.  Ballard  and  her  hus- 
band accepted  service  of  the  notice  without 
waiver  of  legal  rights.  E.  A.  Ballard  and 
her  husband  failed  to  appear  or  make  any 
defense  to  said  motion,  and  at  November 
term,  1889,  a  decree  to  resell  the  land  and  a 
Judgment  was  entered  for  the  balance  on  the 
note  against  defendant  E.  A.  Ballard  and  her 
hiasfoand  in  favor  of  said  commissioners,  and 
W.  H.  Ballard,  the  husband,  died  in  March, 
1890.  In  1892,  and  within  one  year  after  she 
had  actual  knowledge  of  the  terms  and  pro- 
visions of  the  last-named  Judgment  she  in- 
stituted this  proceeding  to  set  aside  the  Judg- 
ment rendered  against  her  at  November  term, 
1889,  which  was  refused,  and  she  appealed. 
It  Butfldently  appears  from  the  notice,  treat- 
ed as  a  complaint,  on  which  the  Judgnoent 
at  November  term,  1889,  was  entered,  that 
the  defendant  E.  A.  Ballard  was  then  a  feme 
covert  and  the  question  Is  presented  wheth- 
er the  judgment  against  her  on  the  note  vras 
a  nullity  and  void,  and  can  now  be  set  aside 
on  her  motion.  At  common  law,  a  married 
woman  has  no  capacity  pleni  Juris  fo  enter 
Into  contracts  binding  on  her  personally  or 
to  affect  her  separate  estate,  and  can  only 
do  80  In  cases  declared  by  the  courts  of  chan- 
cery, and  by  the  provisions  of  our  constitu- 
tion of  18G8  and  the  marriage  act  under 
certain  conditions,  none  of  which  are  pres- 
ent in  this  case.  The  principle  was  well  stat- 
ed in  Plppen  v.  Wesson,  74  N.  0.  437,  and 
the  Instances  and  requisites  tor  subjecting 
a  married  woman's  separate  estate  to  satisfy 
her  contracts  were  pointed  out  and  have  been 
followed  in  numerous  decided  cases  in  this 
state.  See  Dougherty  v.  Sprinkle,  88  N.  0. 
300l  If  the  defendant  had  pleaded  her  cov- 
erture by  answer  or  otherwise,  it  is  conceded 
that  no  personal  Judgment  could  have  been 
entered  against  her;  and  the  plaintiff  Insista 
aa  no  such  plea  was  filed,  that  the  jodgment 
is  valid,  and  relies  on  Vick  t.  Pope,  81  N.  C 
22,  and  NeviUe  v.  Pope,  95  N.  O.  846,  in  sup- 
port of  ills  contention,  as  the  court  refused 
<Mi  motion  of  the  feme  covert  defendant  to 
set  aside  the  judgment;  but  on  Intpectioa 
we  find  that  no  complaint  or  other  pleading 
was  filed  in  either  case,  so  that  the  cover- 
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tore  did  not  appear  to  the  conrt  Wbere  tbe 
foct  of  oovettore  appears  In  the  complaint, 
or  notice,  as  in  onr  case,  treated  as  a  com- 
plaint. It  is  expressly  and  directly  held  In 
the  fc^owing  cases  that  a  personal  Judgment 
Is  a  nulUty  and  void,  and  may  be  set  adde  at 
any  time  by  motion  of  tbe  feme  defendant, 
although  no  pleaor  answerwaa  filed:  Oiifflth 
▼.  Clartie.  IB  Md.  457;  Higgins  t.  Peltser,  49 
Mow  152;  Swayne  y.  Lyon.  OT  Pa.  St  436. 
In  Baker  ▼.  Gania,  106  N.  C.  218,  13  S.  E.  2, 
the  coverture  appeared  fnxn  the  complaint 
and  answer  also,  and  the  Judgment  was  re- 
foaed.  and  It  was  Insisted,  upon  the  authority 
<rf  Vlclt  T.  Pope,  supra,  that  coverture  mnst  be 
pleaded,  and  the  court  said:  "This  Is  un- 
doubtedly true,  for,  when  the  disability  does 
not  appear  upon  the  face  of  the  complaint, 
the  plea  must,  of  course,  be  by  way  of  an- 
swer, as  otherwise  the  f&ct  of  coverture  can 
never  be  known."  It  Is  the  fact  of  coverture, 
appearing  to  the  court  In  the  record,  that  will 
not  permit  a  personal  Judgment  to  be  entered 
against  the  feme  covert  on  her  simple  con- 
tract to  pay  money;  and  we  can  see  no  rea- 
son why  It  should  not  have  tbe  same  effect 
whether  It  appeared  In  the  complaint  or  in 
the  answer,  and  we  are  of  opinion  that 
his  honor  erred,  and  that  he  Should  have  set 
aside  the  personal  Judgment  against  B.  A. 
Ballard;  and  It  la  so  ordered.  This  disposi- 
tion of  defendant's  second  exception  renders 
It  unnecessary  to  consider  her  first  and  third 
exceptions.     Reversed. 


BLOSSOM  T.  WBSTBROOK. 

(Supreme  Contt  of  North  Carolina.    March  19, 

1895.) 

HOBTOAOB—  HONJOINDBB  OF  Wl»B— WhEK  NbO- 
B8SABT. 

In  an  action  to  foreclose  a  mortgage  giv- 
en by  a  husband,  in  wliidi  the  wife  did  not  join, 
to  gain  time  for  and  secure  the  payment  of  an 
existing  judgment  against  tiie  hnaband,  it  is  not 
error  to  give  Judgment  for  the  debt  only,  and 
refuse  an  order  to  foreclose. 

Appeal  from  superior  court,  Pender  coun- 
ty;   Boykin,  Judge. 

Action  by  Samuel  Blossom  against  3.  H. 
Westbrook  to  foreclose  a  mortgage.  The 
court  gave  Judgment  for  the  plainttft  for  the 
amount  of  the  debt,  with  Interest  and  costs, 
but  refused  tbe  order  to  foreclose.  Plain- 
tiff appeala     Affirmed. 

A.  D.  Ward,  for  appellant 

MONTGOMERT,  J.  In  Hughes  T.  Hodges, 
102  N.  C.  202,  9  8.  B.  437,  this  court  held 
that  tbe  husband  alone  might  make  a  con- 
veyance of  his  lands,  by  way  of  mortgage, 
free  from  all  homestead  rights,  unless  one 
or  more  of  three  conditions  named  in  that 
<«ae  existed.  One  of  those  conditions  was 
that  there  must  be  "an  unsatisfied  Judgment 
or  judgments  that  constituted  a  lien  upon 
tbe  land  when  conveyed,  and  upon  which 


execution  might  still  Issne  and  make  it  nec- 
essary to  have  bis  homestead  allotted."  In 
the  case  before  us  it  appears  that  at  tbe  time 
of  tbe  execution  of  the  mortgage  by  tbe  de- 
fendant he  was  a  married  man,  and  that 
hlB  wife  did  not  Join  him  In  its  execution; 
and  also  that  at  that  time  there  was  a  Judg- 
ment against  him,  procured  at  tbe  March 
term,  18S7,  of  Pender  superior  court.  In 
favor  of  the  plaintifT,  upon  which  execution 
had  already  been  issued.  Tbe  plaintiff's 
counsel  In  his  argument  before  this  court 
laid  great  stress  on  tbe  case  of  Hughes  v. 
Hodges,  and  on  the  silence  of  tbe  record  as 
to  whether  or  not  the  Judgment  bad  been 
docketed.  This  is  "sticking  in  the  bark." 
The  court  In  Hughes  v.  Hodges  had  In  mind 
more  the  question  as  to  whether  there  might 
be  a  necessity  to  allot  the  debtor  bis  home- 
stead under  execution  than  whether  the 
Judgment  against  him  was.  docketed,  or 
simply  filed  away  in  the  Judgment  roll.  Tbe 
execution  in  this  case,  whether  issued  upon 
the  Judgment  roll  or  upon  the  entry  of  It  up- 
on the  Judgment  docket,  was  in  tbe  sberlfTs 
hands,  and  he  was  compelled  to  proceed  un- 
der it,  and  first  of  all  to  allot  the  debtor  bis 
homestead;  and  this  meets  substantially  the 
ruling  in  Hughes  v.  Hodges.  The  mortgage 
on  its  face  shows  that  tbe  defendant  was 
unable  to  pay  off  tbe  execution,  and  he  made 
It  to  get  time,  and  for  the  purpose  of  secur- 
ing the  payment  of  said  Judgment  and  costs 
on  the  1st  day  of  January,  1888.  If  tbe  real 
estate  of  the  defendant  was  worth  the  Judg- 
ment debt  over  and  above  the  homestead, 
why  was  any  additional  security  required  in 
the  way  of  the  mortgage,  seeing  that  the 
plaintiff  had  a  Judgment  either  docketed  or 
which  he  could  have  had  docketed  any  min- 
ute at  no  other  expense  and  trouble  than 
the  costs  attendant  upon  tbe  execution  of  the 
mortgage?  The  Judge  bdow  gave  Judgment 
simply  for  the  debt  and  refused  to  make  an 
order  for  foreclosure,  in  which  there  is  no 
error;  and  the  Judgment  Is  affirmed. 


THURBBR  V.  EASTERN  BUILDING  & 

LOAN  ASS'N. 

(Supreme  0>urt  of  North  Carolina.     March  19, 

1896.) 

Malicious  Pbosrcvtiox— Probablb  Caosb— Ao- 

VICB  OF  CoCNSKti. 

1.  An  arrest  fbr  forging  the  owner's  name 
to  a  transfer  of  certificates  of  atoclc  is  not  jus- 
tified by  the  teatlmonj  of  the  owner  that  he  as- 
signed the  stock  to  a  third  person  on  his  false 
representations,  and  that  tbe  name  of  tbe  one  ar- 
rested, which  appears  in  the  transfer  as  an  as- 
signee, was  not  mentioned,  and  he  did  not  know 
at  the  time  that  he  was  transferring  tbe  stock 
to  him. 

2.  That  a  prosecution  for  forgery  was  insti- 
tuted on  the  advice  of  counsel  is  only  evidence 
to  rebut  the  presumption  of  malice,  and  it  should 
be  left  to  the  'jury  to  determine  whether  malice, 
which  might  be  inferred  from  the  want  of  prol>- 
able  cause,  has  been  rebutted  by  the  other  evi- 
dence. 
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Appeal  from  superior  court,  CraTen  coun- 
ty; Brown,  Judge. 

Action  by  Hinry  Thurber  against  the  East- 
em  Building  &  Loan  Association  to  recover 
damages  for  malicious  prosecution  for  for- 
gery. From  a  verdict  and  a  Judgment  for 
defendant,  plaintiff  appeals.     Reversed. 

W.  W.  Clark,  for  appellant  M.  deW.  Ste- 
venson, for  appellee. 

CLARK,  J.  The  only  evidence  upon  which 
the  plaintiff  was  arrested  for  forgery  was 
that  the  plaintiff  was  assignee  of  a  certificate 
of  stock  which  Latham  testified  he  had  as- 
signed to  one  Smith,  on  the  false  representa- 
tions of  Smith,  and  that  Thurber's  name  was 
not  mentioned,  and  he  did  not  know  at  the 
time  that  he  was  transferring  the  stock  to 
Thurber,  though  it  so  appears  now  on  the 
back  of  the  certificate.  This  was  certainly 
not  sufficient  to  Justify  a  warrant  for  forgery 
being  sued  out  against  Thurber.  The  war- 
rant was  sued  out  by  counsel  acting  on  be- 
half of  this  defendant  That  criminal  pro- 
ceeding was  instituted  on  such  advice  of 
counsel  was  only  evidence  to  go  to  the  Jury  to 
rebut  the  presumption  of  malice.  Daven- 
port V.  Lynch,  51  N.  C.  545;  Smith  T.  Asso- 
ciation (at  this  term)  21  S.  E.  33.  The  court 
should  have  left  it  to  the  Jury,  on  the  evi- 
dence, to  say  whether  the  malice,  which 
might  be  inferred  from  the  want  of  probable 
cause,  was  rebutted  by  the  other  evidence. 
Error. 


STATE  V.  SCOTT. 
(Supreme  Oonrt  of  North  Orolln*.    March  19, 
1885.) 
BkUK  or  LiQDOBS— QoESTioy  for  Jckt. 
Where  evidence  in  an  action  against  one 
charged  with  unlawfnily  selling  spirituous  liq- 
uors on  Sunday  without  prescription  (Code,  § 
1117)i  showed   that   the   prosecuting   witnesses 
drank  from  bottles  of  brandy  peaches,  and  be- 
came drunk  thereby,  it  was  for  the  JU17  to  deter- 
mine whether  the  liquor  was  intoxicating. 

Appeal  from  superior  court  Duplin  county; 
Hoke,  Judge. 

Ira  J.  Scott  was  found  guilty  of  unlawfully 
selling  intoxicating  liquors  on  Sunday  with- 
out prescription,  and  appeals.    AfOrmed. 

A.  D.  Ward,  for  appellant  The  Atty.  Qen., 
for  the  State. 

PAIRCLOTH,  0.  J.  The  defendant  was 
Indicted  for  unlawfully  selling  spirituous  liq- 
uors on  Sunday  without  prescription,  etc. 
Code,  I  1117,  enacts:  "If  any  person  shall 
sell  spirituous  (h*  malt  or  other  intoxicating 
liquors  on  Sunday  except  on  the  prescription 
of  a  physician,  and  then  only  for  medical 
purposes,  the  person  so  offending  shall  be 
guilty  of  a  misdemeanor."  These  are  direct 
and  unambiguous  words.  Two  witnesses  for 
the  state  testified  that  they  drank  of  bottles 
of  brandy  peaches  sold  by  the  defendant  on 
Sunday,  and  were  made  drunk  thereby.     The 


defmdant  testlfled  In  his  own  behalf  that  be 
add  brandy  peaches  without  prescripticm, 
etc.;  that  he  kept  them  in  stock  and  sold 
them  as  groceries,  as  food;  that  the  liquid 
was  syrup,  and  not  brandy.  His  honor 
charged  the  Jtu-y  that,  if  they  believed  the 
evidence,  the  defendant  had  sold  the  articles 
on  Sunday  without  prescrlptiiMi,  etc,  and  the 
question  of  the  defendant's  guilt  or  innocence 
would  depend  (m  whether  the  articles  sold 
were  spirituous  and  Intoxicating  liquors,  as 
described  in  the  state's  evidence;  that  If  they 
were  satisfied  beyond  a  reasonable  doubt  that 
the  liquor  In  which  the  peaches  were  pre- 
served in  the  bottles  sold  was  brandy  or  other 
liquor,  and  the  same  contained  alcohol  in  suf- 
ficl^it  quantities  to  make  one  drunlE,  when 
freely  used,  they  would  render  a  verdict  of 
guilty;  otherwise,  not  guilty.  The  whole  ev- 
idence being  before  the  Jury,  under  the  above 
charge  they  necessarily  had  to  determine 
whether  the  liquid  in  the  bottles  was  brandy 
or  syrup,  as  claimed  by  the  parties,  without 
other  instructions.  His  honor  properly  gave 
the  defendant  the  benefit  of  going  to  the  Jury 
on  the  question  of  the  quality  or  character  of 
the  liquid  drunk  from  the  bottles,  although 
this  court  has  held  that  when  the  liquor,  by 
common  knowledge  and  observation,  is  Intox- 
icating, the  court  may  so  declare,  but  If  it  is 
doubtful  whether  or  not  It  be  so,  then  the 
question  of  fact  is  raised  tor  the  Jury.  State 
V.  Oiersch,  98  N.  C.  728,  4  S.  E.  193,  and  sev 
eral  preceding  decisions. 
Affirmed. 


BRUCE  et  al.  v.  CRABTRBH. 

Appeal  of  HARTSFIELD. 

(Supreme  Court  of  North  Carolina.    March  19, 

1805.) 

SUPPLBMBNTART  FaOOBBDISOS  —  APPBAUIBLB  OB- 
DBB. 

1.  An  order  for  examination  In  supplemoita- 
ry  proceedingB  may  issue  against  the  defendant'* 
assignee. 

2.  An  order  for  examination  in  supplemen- 
tary proceedings  is  not  final,  and  is  unappealable. 

Appeal  from  superior  court,  Lenoir  county: 
Brown,  Judge. 

Supplementary  proceedings  by  Bruce  ft 
Cook  and  others  against  C.  W.  Crabtree.  Ap- 
peal by  J.  L.  Hartsfield,  defoidant's  assignee. 
Appeal  dismissed. 

J.  B.  Batchelor,  for  appellant  Q«orge 
Rountree,  for  appellees. 

FURCHBS,  J.  This  Is  a  proceeding  sup- 
plemental to  execution,  commenced  before 
the  clerk  of  Lenoir  county,  an  appeal  from 
bis  order  to  Brown,  Judge,  and  an  appeal  by 
J.  L.  Hartsfield  from  the  order  of  Jadge 
Brown,  which  is  as  follows:  "I  am  of  opin- 
ion that  under  the  affidavit  filed  It  la  perfect- 
ly competent  for  the  plaintiff  to  examine  J.  !>. 
Hartsfield  in  the  proceeding  to  ascertain 
what  sum,  if  any,  remains  in  his  hands,  and 
what  may  be  due  and  belonging  to  O.  W 
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Cmbtree^  after  dl8cliaT:^ng  the  trust,  and  to 
aaoertaln  tbat  It  Is  competent  to  examine  said 
Hartsfleld  concenilng«hl8  administration  of 
the  troiit,  wliat  he  received,  what  he  has  paid 
out,  and  to  whom,  etc.  This  cause  Is  re- 
manded to  the  clerk,  to  proceed  with  in  ac- 
cordance with  this  opinion.  The  costs  of  the 
appeal  are  taxed  against  the  appellees  and 
appellant  equally."  We  see  no  error  In  the 
order  appealed  from,  nor  do  wa  see  what 
right  J.  L.  Hartsfleld  had  to  take  an  appeal, 
nor  do  we  see  what  Interest  he  has  in  this 
controversy.  But  this  Is  not  a  fln/il  judg- 
ment, bat  only  an  Interlocutory  order,  from 
which  no  appeal  lies.  CIem«it  v.  Foster,  89 
N.  a  265,  6  S.  B.  188.    Appeal  dismissed. 


MOORE  et  al.  v.  PULLEN. 

(Supreme  Court  of  North  Carolina.     March  12, 

1895.) 

What  Co:;8titutb8  Judgment — liEOicils— Ix- 

TEKXST. 

1.  An  adjudication  on  the  contest  of  a  will, 
made  in  pursuance  of  a  compromise,  whereby 
the  legatees  agreed  to  take  certain  amounts  in 
satisfaction  of  their  legacies,  which  directs  that 
an  adminiatiator  with  the  will  annexed,  to  l>e 
thereafter  appointed,  should  pay  such  legacies, 
is  not  a  "Judgment,''  within  Code,  \  530,  which 
provides  that  all  Judgments  shall  bear  mterest 
till  paid. 

2.  Pecuniary  legacies  bear  interest  from 
one  year  after  testator's  death. 

Appeal  from  sniterlor  court,  W^e  county; 
Bynam,  Judge. 

Action  by  Van  B.  Moore,  executor,  and 
others,  against  John  T.  Pullen,  administra- 
tor, to  recover  certain  balances  of  legacies 
and  interest  thereon  under  will  of  defend- 
ant's testator,  for  which  a  judgment  had 
been  rendered.  From  a  judgment  for  plain- 
tiffs for  the  balances  of  the  legacies,  bnt 
denying  the  interest  from  the  date  of  the 
Judgment,  plalntifFs  appeal.  Reversed,  ex- 
cept as  to  the  balances  of  legacies  fonnd 
due. 

In  a  ccmtroveray  in  Wako  superior  court, 
at  Its  October  term,  1881,  concerning  the 
probate  of  the  last  will  and  testament  of 
Mary  A.  Smith,  sometimes  called  Mary  Ann 
Morebead,  between  the  propounders  and  the 
csL.vea.Xom,  by  agreement  between  all  parties 
Interested  a  trial  by  jury  was  waived,  and 
the  court  found  that  a  certain  paper  writing 
of  date  August  10,  1863,  produced  for  pro- 
bate as  the  last  will  and  testament  of  Mary 
A.  Smith,  was  her  last  will  and  testament; 
and  In  furtherance  of  a  compromise  and 
agreement  made  at  the  same  time  the  court 
adjudged  that  the  administrator  with  the 
will  annexed,  thereafter  to  be  appointed  (tbe 
executor  named  in  said  will  being  dead), 
should  pay  to  the  legatees  or  their  assigns 
respectively,  and  that  said  legatees  or  said 
assifi^ns  should  receive  in  full  of  their  l^a- 
cles,  certain  sums  of  money  named  in  tbe 
order.  The  present  action  was  brought  by 
the  plaintiffs,  some  of  the  legatees,  to  re- 


cover Interest  on  the  said  legacies  from  the 
date  of  said  adJudlcatl<Hi,  and  $100  each  to 
Van  B.  Moore,  executor,  etc.,  and  I^ucy  C. 
Henry,  which  defendant  had  tendered  to 
them,  but  which  they  declined  to  receive. 

^ohn  W.  Hinsdale,  for  appellants.  Smith 
&  Boyden,  for  appellee. 

MONTGOMERY,  J.  By  consent  of  all  the 
parties  this  case  was  heard  by  the  judge 
presiding  at  Wake  superior  court  (a  Jury 
being  waived)  at  Its  October  term,  1S91, 
and  Judgment  was  rMidered  as  follows:  "It 
is  considered,  ordered,  and  adjudged  by  the 
court  that  interest  does  not  begin  to  run  on 
the  legacies  mentioned,  described  and  set 
out  in  the  complaint  and  in  Exhibit  A,  until 
after  two  years  from  the  date  of  the  quali- 
fication of  the  defendant,  John  T.  Pullen,  as 
administrator  with  the  will  annexed  of  Mary 
Ann  Smith,  sometimes  called  Mary  Ann 
Morehead,  and  that  the  plaintiffs,  or  any  of 
them,  are  not  entitled  to  interest  on  said 
legacies,  or  any  of  them,  except  from  that 
date.  And  it  appearing  to  the  court  from 
the  admissions  of  the  pleadings  that  there 
remains  the  sum  of  one  hundred  dollars  due 
and  unpaid  mi  the  legacy  bequeathed  to 
Sallie  L.  Catling,  and  the  sum  of  one  hun- 
dred dollars  due  and  unpaid  on  the  legacy 
bequeathed  to  Lucy  C.  Henry,  which  amount 
has  heretofore  been  tendered  to  them,  and 
each  of  them,  by  the  defendant  herein  at 
the  date  of  the  last  payment  made  to  them 
as  set  out  in  the  complaint,  it  Is  considered, 
ordered,  and  adjudged  by  the  court  that 
the  plaintiff  Van  B.  MoM'e,  executor  of  Sal- 
lie  li.  Gatllng,  and  the  plaintiff  Lucy  C. 
Henry,  recover  of  the  defendant  herein  the 
sum  of  one  hundred  dollars  each,  with  in- 
terest from  the  date  of  this  Judgment  until 
paid,  together  with  their  costs  of  this  action 
expended;  and  that  the  defendant  recover 
of  the  plaintiffs  other  than  Van  B.  Moore, 
executor  of  Sallie  L.  Catling,  and  Lucy  C. 
Henry,  his  costs  in  this  action  expended." 
The  plaintiffs  excepted,  and  appealed  from 
the  said  judgment  to  this  court,  and  assign- 
ed as  error:  "(1)  That  the  co«rt  erred  in 
not  awarding  Interest  to  the  plaintiffs  upon 
the  several  amounts  due  them  from  the  date 
of  the  judgment  mentioned  in  the  pleadings; 
(2)  that  the  court  erred  In  not  awarding 
such  interest  from  one  year  after  the  death 
of  said  testatrix;  (2i4)  that  the  court  erred 
in  not  awarding  such  Interest  from  two 
years  after  the  death  of  the  testatrix;  (3) 
that  the  court  erred  in  not  awarding  the 
plaintiffs  Van  B.  Moore,  executor,  and  Lucy 
C.  Henry  Interest  from  two  years  after  the 
death  of  the  testatrix;  (4)  that  the  court 
erred  in  not  awarding  the  said  plaintiffs  in- 
terest from  two  years  after  the  letters  of 
administration  were  issued  to  the  defend- 
ant; (5)  that  the  judgment  should  have  bem 
in  favor  of  the  plaintiffs  for  the  amount 
claimed  for  them,  and  for  costs." 
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The  first  exception  la  orerruled.  We  caut- 
not  talce  the  view  that  the  adJudicaUoo 
made  at  October  term,  1891,  'wbm  a  judff- 
ment  of  the  court  for  mcmey  by  virtue  at 
the  compromise,  and  wltbont  reference  to 
the  future  execution  of  the  will,  and  there- 
fore, under  section  530  of  the  Code,i  to  bear 
interest  from  Its  date.  In  the  case  of  Brew- 
er V.  University,  110  N.  C.  26,  14  S.  B.  644, 
this  court,  in  speaking  of  one  of  the  legacies 
under  this  very  will,  uses  this  language: 
"When  the  will  of  the  testatrix  was  estab- 
lished by  the  proper  orders  and  judgment  of 
the  court,  the  defendant  became  «itltled  to 
have  the  fund  bequeathed  therein  to  it,  not 
by  virtue  of  any  compromises  as  suggested 
by  the  plaintiff,  but  by  virtue  of  the  wllL" 
The  second  exception  is  sustained.  The 
rule  is  that  pecuniary  legacies  bear  interest 
from  one  year  after  the  death  of  the  testa- 
tor. Hart  V.  Williams,  77  N.  O.  426;  Swann 
V.  Swann,  58  N.  G.  300.  This  makes  it  un- 
necessary to  look  further  into  the  excep- 
tions. There  is  error.  The  judgment  be- 
low must  be  reversed,  except  as  to  the  find- 
ings of  the  indebtedness  due  to  Van  B. 
Mowe,  executor,  and  to  Lucy  C.  Henry,  re- 
spectively, and  they  are  entitled  to  interest 
on  those  sums,  because  the  tender  was  not 
a  sufficient  one  In  law, — it  was  not  tor  all 
that  was  due.  Let  this  be  certified  to  the 
court  below,  that  Judgm«it  may  be  bad  in 
accordance  with  this  opinion. 


SMITH  T.  SMITH. 

(Supreme  Court  of  North  Carolina.    March  12, 

1805.) 

WiTSEss— Criminatino  Evidencb. 

Under  Const  art  1,  g  11,  providing  that 
no  person  shall  be  compelled  to  give  eridence 
against  himself,  a  witness  in  divorce  proceed- 
ings cannot  be  compelled  to  answer  whether  he 
ever  had  criminal  intercourse  with  the  wife. 

Appeal  from  superior  court,  Durham  coun- 
ty;  Winston,  Judge. 

Action  by  P.  H.  Smith  against  Maggie  J. 
Smith  for  divorce.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.     Affirmed. 

J.  S.  Manning,  Boone  &  Boone,  and  Argo 
&  Snow,  for  appellant  Puller,  Winston  & 
Fuller,  for  appellee. 

FAIRCLOTH,  O.  J.  On  the  trial  a  witness 
for  the  plaintiff  was  asked:  "Did  you  ever 
have  criminal  connection  with  the  defend- 
ant? If  so,  when  was  the  first  time?"  and 
other  questions  of  a  like  tendency.  The  wit- 
ness declined  to  answer,  stating  that  his  an- 
swer would  tend  to  criminate  him.  His  hon- 
or found  as  a  fact  that  an  affirmative  answer 
would  tend  to  criminate  the  witness,  and 
declined  to  compel  him  to  answer,  and  the 
plaintiff  excepted.     The  constitution  of  the 

I  Code,  f  630,  provides  that  all  judgments  shall 
bear  interest  till  paid. 


United  States  (fifth  amendment)  declares 
that  "no  i)erson  shall  be  compelled  in  any 
criminal  case  to  be  »  witness  against  him- 
self." The  constltutioa-  of  North  Carolina 
(article  1,  {  11)  declares  that  he  shall  "not 
be  comp^ed  to  give  evidence  against  him- 
self." The  Code,  {  1354,  says  that  no  per- 
son shall  be  "compellable  to  answer  any  ques- 
tion tending  to  criminate  hims^."  We 
think  these  constitutional  provisions  of  North 
Carolina  governing  this  court  ought  to  be 
liberally  construed  to  preserve  prasonal 
rights,  .and  to  protect  the  citizen  against 
self-incrimluating  evidence.  It  is  conceded 
and  settled  that  a  single  unlawful  act  of 
sexual  intercourse  is  not  a  criminal  offense, 
but  the  question  presented  Is,  would  the  ad- 
mission by  the  witness  of  a  single  act  tend 
to  criminate  him?  Our  opinion  Is  tbat  it 
does,  and  tbat  the  witness  ought  not  to  be 
compelled  to  answer  the  question,  for  the 
reason  that  the  admission  may  be  the  con- 
necting link  of  a  chain  of  evidence^  disclos- 
ing other  facts  and  other  circumstances, 
leading  to  clear  proof  of  a  crime  which 
would  not  have  been  known  without  tbe  ad- 
mission. The  usual  reply  is  that  his  admis- 
sion cannot  be  used  against  him  in  any  fu- 
ture prosecution,  and  that  be  is  therefore 
protected.  This  falls  to  reach  the  mark,  for. 
although  It  cannot  be  used -against  tbe  wit- 
ness, it  may  be  the  means,  the  link,  by 
which  other  sufficient  evidence  lias  been  dis- 
oorered,  which  could  not  have  been  done 
without  the  admission.  No  one  knows  what 
facts  and  secrets  are  locked  up  in  the  bosom 
of  a  witness,  and  we  think  the  true  intent 
of  the  constitution  Is  that  the  witness  shall 
not  be  compelled  to  disclose  anything  that 
may  lead  to  criminal  conduct  without  abso- 
lute protection  against  future  proeecutlmL 
This  question  has  been  much  discussed  in 
England  and  in  our  sister  states.  It  would 
be  too  tedious  to  enumerate  all  the  deciaiona 
We  are  content  to  refer  to  and  quote  from 
one  or  two.  In  Broom,  Leg.  Max.  p.  968. 
it  is  stated  that  "a  witness  la  in  general 
privileged  from  answering,  not  merdy  where 
his  answer  will  criminate  him  directly,  but 
where  it  may  have  a  tendoicy  to  criminate 
him";  citing  many  decided  English  cases. 
In  1  Burr,  Trials,  245,  lief  Justice  Mar- 
shall says:  "If  such  answer  may  disclose  a 
fact  which  forms  a  necessary  and  essential 
link  in  the  chain  of  testimony  which  would 
be  sufficient  to  convict  him  of  any  crime,  I»e 
is  not  bound  to  answer  It  so  as  to  famish 
matter  for  tbat  conviction."  In  Gonnaelman 
T.  Hitchcock,  142  U.  S.  547,  12  Sup.  Ct  19.-., 
the  question  was  fully  argued,  and  all  the 
pertinent  authcMrities  were  examined  and  re- 
viewed. The  court  held  that  '^the  meaning 
of  the  constltutianal  provision  is  not  merdy 
that  a  person  shall  not  be  compelled  to  be  a 
witness  against  himself  in  a  criminal  priis- 
ecutlon  against  himself,  but  its  object  is  to 
insure  that  a  person  shall  not  be  compiled, 
when  acting  as  a  witness  In  any  investiga- 
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tlon,  to  give  testimony  which  may  teod  to 
show  that  he  himself  has  committed  a  crime. 
It  is  a  reasonable  construction  of  the  con- 
stitutional provision  that  a  witness  is  pro- 
tected from  being  compelled  to  disclose  the 
circmnstancea  of  his  offense,  or  the  sources 
from  which,  or  the  m^ans  by  which,  evi- 
dence of  its  commission,  or  of  his  connection 
with  It,  may  be  obtained,  or  made  effectual 
for  his  conviction,  without  using  his  answers 
as  direct  admissions  against  him."  The  rule 
may  sometimes  work  hardship,  and  possibly 
does-  in  this  Instance.  The  trial  seems  to 
have  turned  on  the  admission  or  exclusion 
of  the  question  pot  to  the  witness  Cole,  al- 
though there  was  other  apparently  strong 
evidence.  The  policy  of  compelling  wit- 
nesses to  answer  all  questions,  with  a  clause 
of  absolute  protection  against  future  prose- 
cution, is  one  for  the  legislative  branch  of 
the  government,  and  not  for  the  courts.  Af- 
firmed. 


CRAM  V.  CRAM. 

(Supreme  Court  of  North  Carolina.     March  12, 
1895.) 

Hir<BAN1>  AKD   WiPB — PboCEBDINO   »0B  ALLOW- 
ANCES FOB  Support. 

1.  Code,  §  1292,  authorizes  a  wife  deserted 
by  her  hnsbaod  to  bring  a  proceedlnx  to  be  held 
before  the  JadKe  for  an  allowance  lor  support 
am,  that  the  fact  that  the  summons  is  made  re- 
turnable before  a  judge  during  the  term,  Instead 
of  daring  vacation,  does  not  affect  his  jurisdic 
tion. 

2.  In  such  proceedings,  allegations  in  the  an- 
swer charging  the  wife  with  infidelity,  which 
are  too  vague  to  constitute  grounds  for  divorce, 
an  no  defense. 

3.  The  husband,  after  failure  to  pay  or  ren- 
der the  sum  stipulated  in  the  agreement  of  «ep- 
nration  l)etween  himself  and  wife  to  be  paid  for 
her  maintenance,  cannot  set  up  such  agreement 
as  a  bar  to  a  proceeding  for  an  allowance  for 
her  support,  tiiough  the  sum  demanded  by  the 
wife  before  the  commencement  of  the  proceed- 
uie  was  larger  than  the  sum  stipulated  in  the 
agreement. 

4.  In  a  proceeding  by  a  wife  against  her 
^osband  for  an  allowance  for  support,  the  ques- 
tion as  to  what  is  a  reasonable  allowance  is  for 
the  court. 

Appeal  from  superior  court.  Wake  county; 
Bynum,  Judge. 

Action  by  Mary  B.  Cram  against  William 
C.  Cram  for  maintenance  and  support. 
Prom  a  judgment  fqr  plaintiff,  defendant  ap- 
peals.    Modified  and  affirmed. 

Shepherd  &  Busbee,  T.  P.  Devereux,  and 
J.  B.  Batcbelor,  for  appellant.  T.  M.  Argo 
and  i.  H.  Fleming,  for  appellee. 

AVERY.  J.  The  statute  (Code,  |  1292) 
provides  that:  "If  any  husband  shall  sepa- 
rate himself  from  his  wife  and  fail  to  pro- 
vide her  with  the  necessary  subsist^ice,  ac- 
cording to  his  means  and  condition  In  life," 
etc.,  "the  wife  may  apply  for  a  special  pro- 
ceeding to  the  judge  of  the  superior  court  for 
the  county  in  wblch  he  resides  to  have  a  rea- 
sonable rabalstence  secured  to  her  and  to 


the  children  of  the  marriage  from  the  estate 
of  the  husband,"  etc.  Postponing  for  the 
present  the  discussion  of  the  sufficiency  of 
the  reasons  offered  by  bim  for  discontinuing 
the  payment  of  an  allowance  to  her,  and  of 
the  validity  of  the  agreement  under  which  It 
was  paid,  we  deem  it  best  to  first  pass  upon 
the  question  tliat  confronts  us  in  limine,— 
whether  the  plaintiff  can,  either  under  the 
statute  or  in  the  assertion  of  a  right  con- 
ceded to  her  by  our  courts  of  equity,  and  not 
destroyed  by  the  later  marriage  acts,  main- 
tain this  action  against  her  husband.  It  is 
admitted  that  the  defendant  was  married 
to  her;  that  he  separated  from  her,  and,  for 
some  time  before  the  action  was  brought, 
had  failed  to  provide  for  her  support.  It 
follows  necessarily  that,  if  the  court  had  jn- 
rladictlon  of  this  proceeding,  she  had  the 
right  to  recover,  unless  precluded  by  some 
matter  set  up  in  bar  by  the  defendant  The 
plaintiff  had  the  privilege  of  issuing  a  sum- 
mons returnable  in  vacation,  as  in  other  spe- 
cial proceedings,  except  that  it  was  required 
to  be  heard  before  the  Judge,  not  the  clerk 
of  the  court  The  fact  that  she  did  not 
avail  herself  of  that  right,  but  fixed  the  re- 
turn day  during  the  term,  when  it  would  be 
presumably  more  agreeable  to  the  court  and 
suitors  to  have  it  determined,  seems  to  us 
to  furnish  no  sufficient  reason  for  doubting 
the  jurisdiction  of  the  court.  The  prepara- 
tion by  tlie  compilers  of  the  Code  of  a  head- 
ing for  the  section,  printed  in  different  type, 
and  intended  to  convey  an  Idea  of  Its  con- 
tents without  reading,  and  which  was  also  a 
part  of  the  index  to  the  volume,  in  no  way 
affects  the  construction  of  the  language  of 
the  section  Itself,  when  Its  meaning  is  so 
perfectly  obvious.  Were  we  at  liberty  to 
treat  It  as  a  preamble,  its  aid  could  not  be 
Invoked  in  ascertaining  what  was  the  legis- 
lative intent,  unless  that  intent  had  been  ex- 
pressed in  doubtful  terms.  Randall  v.  Rail- 
road Co.,  104  N.  C.  410,  10  S.  E.  691.  Under 
the  common-law  rule,  which  left  the  husband 
at  liberty  always  to  contest  the  wife's  agency, 
as  well  as  the  question  whether  supplies  ptx>- 
vlded  her  were  necessary  and  suitable  to  her 
station  in  life,  the  wife  was  often  subject- 
ed to  inconvenience,  if  not  suffering.  In  pro- 
viding for  the  support  of  herself  and  her 
children.  It  was  because  she  was  relieved 
of  this  hardship  by  being  allowed  to  bring 
her  action  against  her  husband  (at  first  by 
prochein  ami)  in  a  court  of  equity  that  the 
courts  of  equity  In  some  of  the  states  as- 
sumed Jurisdiction  of  the  enforcement  of 
this  obligation,  as  well  as  of  some  contracts, 
not  recognized  by  courts  of  law,  where  her 
existence  was  deemed  to  be  merged  in  that  of 
the  husband.  1  Bish.  Mar.  &,  Div.  %%  1385- 
1395,  1397;  3  Pom.  Eq.  Jur.  1209;  1  Bish. 
Mar.  Wom.  §  643;  1  Pom.  Bq.  Jur.  |  171 
(page  196,  2d  Ed.);  Stew.  Hnsb.  &  W.  S  74. 
It  Is  not  necessary  that  we  should  determine 
whether  this  court  has  aligned  itself  with 
those  which  sustain  the  exercise  of  this  «qul- 
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table  Jnrlsdictton  or  with  those  holding  the 
opposite  view,  since,  whatever  may  liare  been 
the  rule  before  the  enactment  of  the  statute, 
there  is  no  room  for  doubt  as  to  the  intention 
of  the  legislature.  Whether  it  was  passed  in 
aflSrmance  of  an  existing  principle  or  by 
way  of  establishing  a  new  doctrine  is  imma- 
terial if,  by  the  terms  of  the  statute,  the 
right  to  sue  for  a  support  without  asking  for 
a  divorce  la  given  to  a  wife  who  has  been 
deserted  and  left  unprovided  for  by  her  hus- 
band. Where  the  statute  makes  the  proceed- 
ing plainly  but  a  means  of  obtaining  the  rea- 
sonable subsistence  which  the  law  makes  it 
the  duty  of  the  husband  to  furnish  to  the 
wife,  the  headlines  cannot  be  allowed  the 
etFect  of  uselessly  cumbering  it  with  the  re- 
quirements as  to  form  prescribed  for  appli- 
cations for  divorce  and  alim<xiy  by  section 
1287,  for  reasons  which  are  Inapplicable  to 
a  suit  of  this  kind. 

The  allegations  in  the  answer  of  infidelity 
<Hi  the  part  of  the  wife  are  too  vague  and 
indefinite  to  constitute  the  basis  of  an  ac- 
tion for  divorce,  and  are  entitled  to  no  con- 
sideration in  determining  the  question  of  the 
husband's  liability  in  this  proceeding.  Sparks 
V.  Sparks,  69  N.  G.  810.  While  It  Is  conced- 
ed that  the  statute  (Code,  §  1831)  recognizes 
the  validity  of  deeds  and  agreements  of  sepa- 
ration between  husband  and  wife  where  they 
are  living  apart  at  the  time  of  execution 
(Sparks  v.  Sparks,  94  N.  0.  B31,  and  1  Bish. 
Mar.  &  Div.  it  1251,  1269,  1270,  1303),  It  is 
equally  true  that,  while  such  contracts  are 
tolerated,  they  have  not  been  looked  upon 
with  favor  by  this  court  Smith  v.  King, 
107  N.  C.  273,  12  S.  B.  57.  If  we  concede 
that  the  plaintifr  had  the  right  to  demand 
that  the  agreement  mentioned  in  the  answer 
be  enforced,  had  she  chosen  to  sue  upon  it, 
the  defendant  will  not,  nevertheless,  be  al- 
lowed, after  repudiating  it  by  ceasing  to  pay 
or  otfer  to  pay  according  to  its  provisions,  to 
set  it  up  as  a  bar  to  her  recovery  in  this  ac- 
tion, even  though  she  may  have  demanded 
by  letter  a  sum  larger  than  that  which'  she 
had  stipulated  In  the  agreement  to  take  as 
a  sufficient  allowance.  It  Is  not  the  contract 
to  pay  a  certain  sum  in  lieu  which  quits  the 
husband  of  his  duty  to  furnish  a  support  for 
the  wife  when  he  Is  discharged,  but  the  ac- 
tual payment,  or  attempt  or  offer  to  i>ay,  in 
fulfillment  of  his  agreement  Kelly,  Cont 
Mar.  Worn.  p.  75;  1  Cord,  Mar.  Worn.  {§  144, 
145.  Having  ceased  to  perform  his  agree-, 
ment  to  pay  the  monthly  allowance  referred 
to  in  the  pleadings,  it  will  not  avail  him  now 
as  a  defense  to  this  proceeding  for  mainte- 
nance on  the  part  of  the  plaintiff,  to  whom  he 
admits  that  he  was  married,  and  whom  it  is 
conceded  that  he  afterwards  deserted.  Wheth- 
er her  conduct,  from  other  standpoints,  has 
been  commendable  or  not  looking  at  this 
case  only  in  its  legal  aspect,  we  find  no 
averment  In  his  answer  that  Is  sufficient  In 
law  to  discharge  him  from  the  duty  which 
grows  out  of  bis  admitted  relations  to  her. 


The  only  remaining  question  Is  whether 
the  order  of  the  court  that  the  plaintiff  is 
entitled  to  a  support  and  costs,  and  that  the 
cause  be  retained  for  the  Jury  to  inquire  as 
to  the  amount  to  be  allowed  for  maintenance, 
was  such  a  judgment  as  the  court  ought  to 
have  rendered.  As  we  have  said,  this  is 
denominated  a  special  proceeding,  with  the 
special  peculiarity  that  it  is  returnable  be- 
fore the  Judge,  who  is  substituted  for  the 
clerk.  When  issues  of  fact  are  raised,  there- 
fore, it  must  have  been  the  Intention  of 
the  legislature  that  the  Judge,  like  the  clerk, 
shall  enter  the  cause  on  the  docket  for  trial 
by  a  Jury.  Code,  §§  116,  278,  et  scq.  If, 
for  instance,  the  marriage  and  subsequent 
separation  had  been  denied  by  the  defend- 
ant it  would  have  been  the  duty  of  the 
Judge,  whether  the  cause  had  come  before 
him  in  vacation  or  during  the  term,  to  bare 
ordered  a  trial  by  Jury  of  the  issues  of  fact 
so  raised.  But  it  is  the  province  of  the 
Judge,  not  of  the  Jury,  to  ascertain  and  ad- 
Judge  what  is  a  reasonable  allowance  for  the 
maintenance  of  the  wife.  What  are  neces- 
saries suitable  to  the  station  in  life  of  an  in- 
fant or  a  feme  covert  is  a  question  for  the 
Jury,  but  where  facts  are  found  or  admitted 
which  entitle  a  wife  to  a  statutory  allowance 
for  support  it  becomes  the  duty  of  the  Judge, 
as  in  the  case  of  fixing  the  amount  of  ali- 
mony, to  either  hear  evidence  himself  or  to 
order  a  reference  to  ascertain  such  facts,  as 
to  the  income  of  the  husband,  the  value  of 
his  estate,  etc.,  as  will  enable  him  to  deter- 
mine what  is  "a  reasonable  subsistence  ac- 
cording to  bis  [the  husband's]  condition  and 
circumstances,"  as  the  statute  declares  "it 
shall  be  lawful  for  such  Judge"  to  do.  The 
Judgment  therefore  must  be  modified  so  as 
to  leave  the  Judge  at  liberty  to  ascertain  the 
condition  and  circumstances  of  the  defend- 
ant and  make  such  allowance  as  he  may 
deem  Just  Let  the  defendant  pay  the  costs 
of  the  appeal.  Judgment  modified  and  af- 
firmed. 


TURNER  V.  ROSENTHAL. 
(Supreme  Court  of  North  Carolina.    March  12, 
1895.) 
Res  Judicata— DiprsRENT  Causs  of  Actiox. 
An  action  againBt  a  receiver  for  failure 
to  collect  a  judgment  out  of  certain  bonds  and 
other  property,  alleged  to  have  belonged  to  tb<^ 
judgment  debtor,  is  not  barred  by  a  jadgment 
in  a  former  action  by  plaintiff,  to  which  the  rt^ 
cciver  wag  not  a  party,  in  which  it  was   ad- 
judged that  the  debtor  was  not  the  owner  of  th<^ 
bonds,  and  in  which  the  other  property  was  not 
involved. 

Appeal  from  superior  court  Orange  coun- 
ty;   Hoke,  Judge. 

Action  by  Josiah  Turner  against  O.  Rosen- 
thal, receiver.  From  a  Judgment  sustaining 
a  demurrer  to  the  answer,  defendant  ap- 
peals.    Affirmed. 

This  is  an  action  for  the  recovery  of  dam- 
ages against  the  defendant  on  account  of  his 
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alleged  negUgoit  and  willful  failure  to  col- 
lect aa  receiver,  appointed  in  supplementary 
proceedings  commenced  by  O.  W.  Swepson 
and  others  against  the  plaintiff,  a  certain 
Judgment  which  came  Into  his  hands  as  such 
i-ecetrer  In  favor  of  the  plaintiff  and  against 
W.  W.  Holden.  The  plaintiff  alleges  in  bis 
complaint  that  the  defendant  could  have 
made  the  money  on  the  judgment  If  be  bad 
Tised  due  diligence  In  the  matter,  and  that 
the  defendant  combined  and  conspired  with 
Swepson  and  Holden  to  prevent  him  from 
recovering  anything  on  the  Judgment.  The 
-defendant  in  his  answer  admits  the  receiver- 
ahlp,  and  denies  all  the  other  allegations  of 
the  complaint  At  a  later  term  of  the  court 
the  defendant,  by  leave,  filed  an  amendment 
to  bis  former  answer,  a  part  of  which  is  as 
<oUow8:  "(1)  That  there  has  been  pending 
and  was  tried  and  finally  determmed,  at  Feb- 
ruary term,  1884,  of  the  superior  court  of 
Wake  county,  In  said  state,  a  civil  action 
-wherein  Joslah  Turner  was  plaintiff,  and 
Mrs.  li.  V.  Holden  and  C.  A.  Sherwood,  ad- 
ministrator of  W.  W.  Holden,  were  defend- 
4int8,  in  which  said  action  all  the  matters  of 
tact,  and  issues  as  well  of  law  as  of  fact,  in- 
volved in  this  present  action,  were  heard  ana 
.det^mtned,  and  more  especially  was  it  detei^ 
mined  that  there  was  a  gift  and  transfer  of 
-$5,000  of  United  States  bonds  from  W.  W. 
Holden  to  L.  V.  Holden  on  October  27, 1868, 
and  of  (25,000  of  United  States  bonds  on  No- 
-vember  6,  1888,  and  ttiat  at  the  time  of  such 
transfer  W.  W.  Holden  did  retain  property 
folly  Buffident  and  available  to  satisfy  his 
then  existing  creditors,  and  that  there  are  no 
-claims  which  were  then  outstanding  which 
«re  nowvalid  and  existent  debts  against  said 
estate,  and  that  the  gift  and  transfer  of  said 
tmnds  was  not  made  with  the  actual  Intent 
to  binder,  delay,  and  defraud  the  then  credit- 
ors of  W.  W.  Holden,  and  that  the  gift  and 
transfer  of  such  bonds  was  not  made  with  de- 
-sign  and  intent  to  delay,  hinder,  and  defraud 
the  plaintiff  and  any  subsequent  creditors  of 
said  W.  W.  Holden;  and  it  was  adjudged 
that  the  plaintiff  take  nothing  by  his  action, 
and  that  the  defendants  go  without  day. 
<2)  That  In  said  nctloa  the  plaintiff  relied 
tipon  the  allegation  that  there  had  been  a 
fraudulent  gift  and  transfer  of  the  United 
States  bonds  in  1869,  and  that  the  same  were 
still  liable  to  satisfy  his  Judgment  for  $8,- 
OOO  obtained  against  W.  W.  Holden  in  Chat- 
bam  county,  and  renewed  in  Walce  county, 
and  which  he  Insists  upon  In  this  action,  and 
seeks  to  hold  the  defendant,  Rosmtbal,  as 
receiver,  responsible,  because  he  did  not  col- 
lect the  said  Judgment  of  (8,000  out  of  the 
proceeds  of  the  United  States  bonds  to  the 
amoimt  of  $30,000  alleged  to  have  been  fraud- 
ulently transferred  In  1S69  by  W.  W.  Holden 
to  L.  y.  Holden,  the  same  being  in  fact  the 
very  matter  he  relies  upon  to  support  his 
present  action,  and  all  these  matters  In  re- 
lation to  the  gift  and  transfer  of  said  bonds 
ivere  paused   upon  and  determined."    The 


defendant  also  set  up  a  dniy-certlfled  copy 
of  the  record  of  the  case  tried  in  Wake  coun- 
ty, in  his  amended  answer,  and  submitted 
"that  the  present  plaintiff  ought  not  to  be 
admitted  or  received  to  urge  his  present  ac- 
tion against  the  defendant  for  the  reason 
hereinbefore  set  forth,  and  the  defendant 
verifies  this  his  amended  answer,  and  prays 
judgment  whether  the  plaintiff  ought  to  be 
admitted  or  denied,  against  the  said  record 
now  pleaded  in  this  action  by  leave  of  the 
court,  to  urge  his  said  action  against  the  de- 
fendant, and  more  especially  that  the  de- 
fendant, as  receiver,  ought  to  have  collected 
the  (8,000  out  of  the  United  States  bonds  or 
their  proceeds,  found  by  the  jury  to  have 
been  lawfully  transferred  in  1869  by  W.  W. 
Holden  to  L.  V.  Holden,  which  Is  the  negli- 
gence complained  of;  and  this  defendant  de- 
mands judgment  that  he  go  without  day, 
and  recover  his  costs."  The  plaintiff  de- 
murred to  the  defendant's  amended  answer, 
upon  which  the  court  rendered  the  following 
judgment:  "Upon  consideration,  It  is  adjudg- 
ed that  the  demurrer  be  sustained,  in  so  far 
as  to  decide  that  the  matter  set  up  in  the 
amended  answer  does  not  constitute  an  es- 
toppel or  bar  upon  the  plaintiff  to  further 
prosecute  this  action,  but  that  tb?  amended 
answer  shall  constitute  and  be  considered  a 
part  of  the  pleadings  In  the  cause.  De- 
fendant takes  an  appeal  from  the  judgment 
sustaining  the  demurrer.  Plaintiff  then 
moved  for  judgment  by  default,  and  In- 
quiry on  the  pleadings,  which  is  denied,  and 
plaintiff  excepts." 

J.  W.  Oraham,  for  appellant  O.  D.  Turn- 
er and  Prank  Nash,  for  appellee. 

MONTQOMERT,  J.  We  find  no  aror  In 
the  ruling  of  his  honor.  The  defendant  in 
this  action  was  not  a  party  to  the  suit 
In  Wake  county  between  the  plaintiff  and 
Mrs.  Holden  and  Sherwood,  the  adminis- 
trator of  Holden;  and  also,  while  it  ai^ears 
from  the  complaint  and  answer  that  the 
plaintiff  in  this  action  still  alleges,  as  a  mat- 
ter of  liability  against  the  defendant,  his 
negligent  and  willful  failure  to  subject  the 
United  States  bonds  mentioned  in  the  suit 
In  Wake  county  to  the  satisfaction  of  the 
plaintiff's  judgment  against  Holden,  yet  he 
does  not  confine  himself  to  that  allegation. 
When  his  complaint  Is  examined  from  the 
most  liberal  view,  under  the  Code  practice, 
it  will  appear  most  probably  that  he  alleges, 
in  substance,  that  there  was  other  property 
of  the  Judgment  debtor,  besides  the  bonds, 
that  could  have  been  reached  by  the  defend- 
ant as  receiver.  Temple  v.  Williams,  91 
N.  C.  82;  Wmiams  v.  aonse.  Id.  322.  It 
was  in  this  light  no  doubt  that  bis  honor 
viewed  the  pleadings,  and  refused  to  allow 
the  plea  of  estoppel  set  up  by  the  defendant 
in  his  amended  answer;  for  If  it  be  admitted 
that  the  only  material  matter  involved  in 
the  action  in  Wake  superior  court  and  In 
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the  present  one,  was  as  to  the  title  of  the 
United  States  bonds  mentioned  in  the 
amended  answer,  and  whether  or  not  the  de- 
fendant should  have  subjected  them  to  the 
satisfaction  of  the  plaintiff's  judgment,  why, 
then,  the  plaintiff  is  estopped,  because  In  an 
action  wherein  he  was  a  party  the  title  to 
the  bonds  was  held  to  tiave  been  in  Mrs. 
Holden,  and  not  in  her  deceased  husband, 
the  Judgment  debtor.  McEIwee  v.  Black- 
well,  101  N.  C,  last  paragraph  on  page  195, 
7  S.  E.  893.  In  this  last-mentioned  case  the 
court  suggest  the  best  way  to  make  the  de- 
fense of  another  Judgment  for  the  same 
cause  of  action  available.  There  is  no  merit 
in  the  plaintiff's  exception.  The  Judgment 
b^ow  is  affirmed. 


SMITH  et  al.  t.  GRAY  et  al. 
(Supreme  Court  of  North  Carolina.     March  12, 

1885.) 
Salb  is  Pabtitiox— Coixatbrai.  ArtAOB— Rati- 

VIOATION  BT  MlNOBS. 

1.  Where  infant  defendants  are  served  with 
summons  in  proceedings  for  the  partition  of 
land,  and  a  guardian  ad  litem  is  appointed,  a 
judgment  afflrmin|r  a  sale  cannot,  in  a  collateral 
proceeding  by  the  infants,  be  set  aside  for  fraud. 

2.  Wnere  infants,  after  reaching  their  ma- 
jority, with  knowledge  of  the  facts  rendering  a 
sale  of  their  land  voidable  for  fraud  receive  the 
residue  of  the  purcliase  price,  tliey  rattb'  the 
sale. 

8.  Irregularities  in  a  partition  sale  of  lands 
of  minors  are  cured  by  Code,  {  387. 

Appeal  from  superior  court.  Wake  county; 
Bynum,  Judge. 

Action  by  Samuel  T.  Smith  and  others 
against  R.  T.  Gray  and  D.  W.  Lilly  to  recov- 
er possession  of  land.  From  a  Judgment  for 
defendants,  plaintiffs  appeaL    AfQrmed. 

Exhibit  B,  mentioned  in  the  opinion,  was 
the  proceeding  by  Thomas  Wynne  and  wife 
for  partition  of  the  land  by  sale  thereof. 

T.  B.  Pumell  and  T.  M.  Argo,  for  appel- 
lants.   R.  O.  Burton,  for  appellees. 

FURGHES,  T.    Though  we  may  feel  called 

upon  to  affirm  the  Judgment  of  the  court  be- 
low, we  cannot  say,  as  the  learned  Judge  be- 
low did,  that  In  our  "ophiion  the  proceeding 
B  was  regular."  And  we  fear  that  plain- 
tiffs, while  they  were  infants,  did  not  re- 
ceive the  protection  from  the  court  they 
should  have  had.  We  And  from  the  transcript 
of  record  sent  up  that  Andrew  Syme,  the  ad- 
ministrator of  J.  J.  Jackson,  father  of  plain- 
tiffs, commenced  a  proceeding  in  the  supe- 
rior coiurt  of  Wake  to  subject  the  land  in  con- 
troversy as  assets,  to  pay  debts  and  cost  of 
administration,  in  which  he  states  in  his  veri- 
fied complaint  that  the  property  is  worth  9?,- 
000.  This  proceeding  went  on  to  final  Judg- 
ment and  order  of  sale,  without  any  service 
on  the  plaintiffs  in  this  action,  except  that 
a  member  of  the  bar,  professing  to  act  for 
thp  Infant  defendants,  had  accepted  service 
of  process;  and,  although  the  defendants  la 


this  proceeding  claimed  their  homestead,  the 
court  proceeded  to  Judgment.    In  this  pro- 
ceeding   Mason    and    Syme  were  appointed 
commissioners,  and  sold  the  land,  when  one 
McGee  became  the  purchaser  at  $910,  but  re- 
fused to  comply  with  the  terms  of  sale,  for 
the  reasons  that  the  Infant  defendants  had 
not  been  served  with  process,  and  that  the 
homestead  had  been  claimed.     Whereupon 
Thomas  Wynne,  who  had  married  the  oldest 
sister  of  plaintiffs,  and  who  was  unfriendly 
with  plalntiffB,  commenced  another  proceed- 
ing in  the  same  court  to  have  this  property 
sold  for  partition,  making  the  present  plain- 
tiffs  defendants.     In   this  proceeding  there 
seems  to  have  been  a  service  of  the  summons 
as  follows:   "Served  February  5th,  18S0,  by 
reading  the  within  summons  to  all  the  de- 
fendants named  within;"   and  there  was  s 
guardian  ad  litem  appointed  for  the  Infant 
defendants,  who  filed  an  answer,  admitting 
all  the  facts  set  out  in  the  complaint    And 
a  Judgment  and  order  of  sale  was  made  in 
this  proceeding,  and  Andrew  Syme  and  T. 
P.  Devereux  were  appointed  commissionerB, 
■old  the  property  for  $800,  and  retorted  that 
it  had  brought  "a  fair  and  full  price,"  and 
recommended  a  confirmation  of  the  sale,  which 
was  made  by  the  court  These  commissioners 
seem  to  have  made  this  sale  under  the  order  of 
the  court  in  the  case  of  Syme,  administrator, 
and  also  under  the  order  in  the  case  of 
Thomas  Wynne  against  plaintiffs  in  the  pro- 
ceeding to  sell  for  partition.    As  they  report 
said  sale  in  both  proceedings,  the  court  con- 
firms it  in  both  proceedings,  and  their  deed 
to  Pinkston  states  that  It  is  made  tmder  botb 
proceedings.    It  also  appears  that  the  same 
attorney  who  undertook  to  accept  service  in 
the  case  of  Syme,  administrator,  for  the  in- 
fant defendants,  acts    as    the    attorney  of 
Thomas  Wynne  in  his  proceedings  against 
them  to  sell  the  property  for  partition.    This 
court  cannot  say  tliat  such  "proceedings  are 
regular,"  or  allow  them  to  receive  the  sanc- 
tion, of  this  court;  and,  if  the  case  stopped 
here,  we  would  most  unhesitatingly  set  then* 
aside,  were  this  a  direct  proceeding  for  that 
purpose.     But  with  all  this  irregularity  -we 
cannot  say  they  were  void,  and  this  Is  the 
turning  point  in  the  case  in  favor  of  the  de- 
fendants.    Where    there    is    no  service  of 
process,  the  court  has  no  Jurisdiction,  and  its 
Judgment  is  void.     Bank  ▼.  Wilson,  80   N. 
C.  200;   StanciU  ▼.  Gay.  92  N.  a  462.    Sucb 
Judgments  have  no  force,  and  may  be  quash- 
ed on  motion  or  ex  mere  motu,  and  will  be 
treated  everywhere  as  a  nnlli^.     Carter  v. 
Rountree,  100  N.  a  29,  13  S.  E.  716.    When 
a  Judgment  Is  attacked  for  fraud,  the  reme- 
dy is  by  motion  in  the  cause,  If  the  proceed- 
ing Is  still  pending.  But,  If  the  proceeding  ba» 
been  ended  by  final  Judgment,  an  independ- 
ent action  must  be  brought  Carter  v.  Roun- 
tree, supra.    In  a  proceeding  to  sell  lands, 
when  an  order  of  sale  has  been  made  and 
property  sold,  this  is  a  final  judgment;  and. 
while  it  may  be  set  aside  la  a  direct  pro- 
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ceedlng  for  that  purpose,  it  cannot  be  at- 
tacked In  a  collateral  proceeding.  McLaurln 
T.  McLaurln,  106  N.  C.  331,  10  S.  E.  1056; 
McGawhom  v.  Worthlngton,  98  N.  C.  199,  3 
&  E.  633;  Sumner  v.  Sessoms,  94  N.  C.  371; 
Hare  ▼.  Hollomon,  Id.  14.  But  it  seems  that 
tbU  is  one  of  the  caaee  intended  to  be  pro- 
vided for  in  the  act  of  1879  (section  387  of  the 
Code),  and  the  irregularities  pointed  out 
above  are  cured  by  this  act  Fowler  v.  Poor, 
83  X.  C.  466;  Hare  v.  Hollomon,  supra; 
Cates  ▼.  Pickett,  97  N.  a  21,  1  S.  B.  763. 
As  this  Judgment  was  only  irregular,  and 
not  void,  it  would  seem  that  the  deed  of 
the  commissioners  to  Plnkston  conveyed  the 
legal  title  to  the  property  now  in  dispute, 
and  may  be  considered  as  a  deed  from  plain- 
tiffs while  they  were  infants,  which,  though 
Totdable,  was  not  void,  and  might  be  ratified 
by  them  after  they  reached  their  majority. 
And,  if  this  is  so,  we  hold  the  fact  that,  after 
they  came  of  age,  and  being  in  possession  of 
all  the  facts,  their  receiving  the  residue  of 
the  purchase  money  was  a  ratification  of 
what  had  been  done,  and  of  defendants'  title; 
and  they  will  not  now  be  allowed  to  come 
Into  court  and  dispute  the  same.  It  is  not 
contended  bat  what  defendants  are  purchas- 
ers for  a  valuable  consideration  and  without 
notice,  and  it  may  be  that  this  would  be  an- 
other ground  of  defense;  but,  as  we  have 
decided  the  case  for  defendants  upon  other 
grounds^  we  do  not  consider  this.  Judgment 
affirmed. 


HINTON  T.  LIFE  INS.  CO.  OF  VIRGINIA. 
(Suprezae  Court  of  North  Carolina.     Feb.  19, 

1895.) 
Vebificatiox    of    Flbadiko  —  Amesdmest   of 

JCSOMEKT— AFPBALABLB  JcDOMGNT. 

1.  Under  Code,  i  633,  empowering  commis- 
tionera  of  affidavits  to  take  oaths  In  matters  re- 
lating to  any  cause  in  the  courts  of  North  Garo- 
lioa,  and  section  640,  giving  clerks  of  coorts  of 
record  in  the  other  states  the  same  iwwers  as  are 
pren  to  commissioners  of  afiSdavits,  a  veiiflca- 
tion  of  a  pleading  made  before  the  clerk  of  the 
hustings  court  of  Richmond,  Va.,  and  authen- 
ticated by  his  signature  and  the  seal  of  his 
eoort,  ia  valid. 

2.  An  amendment  of  a  Judgment  made  by. 
the  judge  after  the  last  aesaion  of  the  court,  in' 
his  room  at  the  hotel,  without  the  consent  of  the 
opposing  counsel,  is  invalid. 

3.  A  judgment  permitting  defendant  to  veri- 
fy its  answer  upon  condition  that,  if  the  ruling 
of  the  coort  giving  plaintiS  judgment  for  want 
of  a  properly  verified  answer  is  sastained,  de- 
fpndant  will  submit  to  a  judgment  in  a  certain 
cum,  is  invalid. 

4.  In  an  action  on  an  insurance  policy,  the 
conrt  refused  to  allow  defendant  to  amend  its 
answer,  unless  it  would  submit  to  a  judgment 
for  the  amoimt  of  preminms  paid  in  by  plaintiff. 
Defendant  accepted  the  condition,  and  verified 
its  answer,  whereupon  Judgment  for  said  amount 
was  entered  for  plaintiff,  without,  however,  prej- 
niiidng  his  claim  under  the  policy;  and  the 
raiist^  as  to  such  claim,  was  continued  to  the 
Dpxt  term.  HM  that,  the  judgment  being  a 
partial  one  only,  no  appeal  lies  therefrom. 


Appeal  ^vn   superior  court,  Pasquotank 
county;  Mdrer,  Jndgeb 


Action  by  X  L  Hlnton  against  the  Life  In- 
surance Company  of  Virginia  upon  a  policy 
of  insurance.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Appeal  dismissed. 

The  case  came  on  to  be  heard  upon  plain- 
tiff's motion  for  judgment  for  default  of  a 
properly  verified  answer,  and  the  court  grant- 
ed the  motion.  Before  judgment  was  enter- 
ed, defendant  asked  permission  to  verify  its 
answer,  which  permission  the  court  granted, 
upon  condition  "that,  if  the  ruling  of  the 
court  was  sustained  on  appeal,"  defendant 
would  submit  to  a  Judgment  for  the  amount 
of  premiums  paid  by  plaintiff.  Defendant 
accepted  the  condition,  but  excepted  to  the 
court's  ruling,  and  appealed.  Thereupon 
Judgment  was  entered  for  plaintiff  as  con- 
ditioned, and  it  was  ordered  that  the  judg- 
ment should  not  prejudice  plaintiff's  claim 
under  the  pcrficy,  and  that  his  right  should 
be  held  to  a  subsequent  term,  and  the  cause, 
as  to  such  claim,  was  continued  to  the  next 
term.  After  the  last  session  of  court,  but 
before  the  formal  adjudgment  thereof,  the 
judge  amended  the  Judgment  by  inserting 
therein  the  words  "that  if  the  ruling  of  the 
court  was  sustained  on  appeal,"  as  quoted 
above. 

MacRae  &  Day,  fOr  appellant.  Pruden  & 
Vann,  for  appellee. 

CLARK,  J.  The  Code  (section  258)  pei^ 
mits  verification  of  pleadings  to  be  made  be- 
fore "any  Judge,  clerk  of  the  superior  court, 
notary  public  or  Justice  of  the  peace."  This 
refers  to  those  officers  in  this  state,  and  In 
Benedict  y.  Hall,  76  N.  O.  113,  it  was  held 
that  a  verification  before  a  notary  public  out 
of  the  state  was  insufficient  Thereupon  this 
section  was  amended  (Acts  1891,  c.  140)  by 
inserting  after  the  words  "notary  public"  the 
words  "In  or  out  of  the  state."  The  verifica- 
tion in  the  present  Instance  would  therefore 
have  been  insufficient  under  section  258. 
But  the  Code  (section  633)  gives  to  com- 
missioners of  affidavits  full  powers  to  take 
oaths  or  affirmations  in  matters  "relating  to 
any  cause  depending  in  the  courts  of  this 
state,"  and  every  such  "affirmation  nmde  be- 
fore him  shall  be  as  valid  as  if  taken  before 
any  proper  officer  In  this  state."  And  section 
640  gives  to  clerks  of  courts  of  record  In  oth- 
er states  the  same  powers  as  are  given  to 
commissioners  of  affidavits. 

The  verification  in  this  case  was  made  be- 
fore the  clerk  of  the  hustings  court  of  Rich- 
mond, Va.,  and  Is  authenticated  by  his  sig- 
nature and  the  seal  of  his  court.  We  are 
constrained,  therefore,  to  hold  that  the  veri- 
fication has  been  made  before  a  properly  au- 
thorized officer.  For  such  purposes,  courts 
take  Judicial  notice  of  the  seal  of  the  courts 
of  other  states,  Just  as  they  do  of  the  seals 
of  foreign  courts  of  admiralty  and  notaries 
public.  1  Greenl.  Ev.  S  479,  note  4.  The  au- 
thorities cited  to  the  contrary  refer  to  the 
proof  of  the  record  of  a  court  of  another 
state  under  the  act  of  congress  of  1890,  and 
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do  not  apply  as  to  the  qaallflcatlon  of  an  offi- 
cer of  another  state  to  take  the  yeriflcatlon 
of  a  pleading  to  be  used  In  a  court  of  this 
state. 

The  amendment  made  by  the  court  in  the 
judgment  "after  the  last  session  of  the  court, 
In  his  room  at  the  hotel,  without  the  consent 
of  the  opposing  counsel,"  who,  indeed,  was  ab- 
sent, was  Invalid.  Delafield  v.  Construction 
Oo.,  115  N.  C.  21, 20  S.B.167.  Indeed,  had  this 
condition  been  In  the  judgment  originally, 
or  been  made  by  consent,  or  at  a  legal  time 
and  place,  it  would  of  itself  have  vitiated  the 
judgment,  since  conditional  judgments  are 
invalid.  Strickland  y.  Cox,  102  N.  0.  411, 
9  S.  B.  414;  In  re  Deaton,  105  N.  C.  69,  11 
S.  E.  244;  Hopkins  v.  Bowers,  111  N.  0.  175, 
16  S.  B.  1.  An  order  allowing  an  amendment 
In  the  pleadings -or  process  upon  condltlonB 
or  terms  is  valid.  Crump  v.  Thomas,  89  N. 
G.  241.  It  is  otherwise  as  to  judgments 
which  must  be  unconditional. 

The  judgment  was  only  a  partial  one,  not 
disposing  of  the  whole  matter.  The  court 
has  repeatedly  held  that  "fragmentary  ap- 
peals" will  not  lie.  Clark's  Code  (2d  Ed.)  p. 
663,  and  cases  there  collected.  Though  the 
appeal  must  be  dismissed  for  the  reason  giv- 
en, we  have  passed  upon  the  point  intended 
to  be  presented,  as  this  court  has  sometimes, 
though  rarely,  done.  Milling  Co.  y.  Finlay, 
110  N.  C.  411,  16  8.  B.  4;  State  v.  Wylde, 
110  N.  C.  500,  15  S.  B.  6.    Appeal  dlamlssed. 


COMMERCIAL  BANK  OF  DANVILLE  r. 

BUEGWYN. 
(Snpreme  Ooort  of  North  Carolina.     March  19, 

1895.) 
Admissibiutt  or  Bvidckoe— Waivbb  op  Ob»o- 

TIONB. 

Exceptions  to  questions  in  depositions 
which  had  been  admitted  without  objection  in 
two  previons  trials  of  the  same  case  were  prop- 
erly oTerroled. 

Appeal  from  superior  court,  Vance  coun- 
ty;  Shuford,  Judge. 

Action  by  the  Commercial  Bank  of  Dan- 
ville against  W.  H.  S.  Burgwyn.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Plttman  &  Shaw,  R.  B.  Peebles,  and  John 
W.  Hinsdale,  for  appellant  J.  B.  Batchelor 
and  J.  W.  Graham,  for  appellee. 

MONTGOMERY,  J.-  After  heartog  thorough 
argument,  and  making  a  painstaking  exam- 
ination of  the  pleadings  and  the  testimony, 
we  are  unable  to  discover  any  material  dif- 
ference in  any  aspect  between  the  case  pre- 
sented at  this  term  of  the  court  and  the  one 
heard  and  determined  at  February  term, 
1802,  and  reported  in  110  N.  C.  2C7,  14  S. 
E.  C23.  The  opinion  delivered  in  that  case, 
for  the  court,  by  Justice  Shepherd,  renders 
it  unnecessary  for  us  to  go  over  the  groiuid 
again.  It  is  tme,  however,  that  when  the 
case  was  last  tried,  at  Vance  superior  court, 


objection  was  made  (for  the  first  time)  by 
the  defendant  to  each  and  every  question  in 
the  depositions  hi  the  case  which  went  to 
connect  the  Southern  Electric  Light  Com- 
pany with  the  notes,  either  as  indorser  or 
indorsee.  But  these  depositions  had  been 
ofCered  in  evidence  by  the  plalntift  on  two 
former  trials  of  this  action,  and  no  objec- 
tion was  made  on  said  first  two  trials,  and 
no  objection  was  made  and  noted  at  the 
time  said  depositionB  were  taken,  nor  at  the 
time  they  were  opened  by  the  clerk.  Tbe 
court  properly  overruled  the  exceptions. 
CarroU  v.  Hodges,  98  N.  C.  418,  4  S.  E.  190. 
Also,  at  the  last  trial  there  was  suggestion 
of  a  variance  between  the  complaint  and 
the  evidence.  In  the  two  former  trials  this 
suggestion  was  not  made,  and  upon  inspec- 
tion the  variance  in  its  nature  is  immaterial, 
and  did  not  mislead  the  defendant  Clark's 
Code,  i  269,  and  cases  thereunder  dted.  Up- 
on a  dose  inspection  of  tbe  additional  testi- 
mony for  the  defendant  introduced  on  the 
last  trial  of  the  case,  we  do  not  find  any- 
thing that  adds  tn  valne  to  tbe  testimony  of- 
fered In  the  former  trials.  The  court  below 
charged  the  Jury  In  these  words:  "*  •  • 
That  the  defendant  having  pleaded  that  the 
notes  sued  on  were  obtained  by  the  fraudu- 
lent representations  of  the  payees,  and  tbe 
plaintitr  having  admitted  that  allegation,  and 
consented  for  the  second  Issue  to  be  an- 
swered In  the  affirmative,  the  burden  was 
on  the  plaintifT  to  show  that  It  was  a  bona 
fide  purchaser  for  value,  and  without  notice 
of  such  fraudulent  representations.  That 
the  plaintiff  bad  offered  testimony  tending  to 
show  that  It  had  acquired  the  notes  bona 
fide  for  value,  in  the  usual  course  of  busi- 
ness, and  while  they  were  still  current  and 
if  the  Jury  believed  this  evidence  the  prima 
fade  case  of  the  plaintiff  was  restored,  the 
burden  of  proof  was  then  upon  the  defend- 
ants to  establish  knowledge  on  the  part  of 
the  plaintiff,  at  the  time  of  its  purchase, 
of  the  alleged  fraudulent  representation,  and 
that  the  defendants  had  offered  no  sofflcient 
evidence  fM-  that  purpose,  and  hence.  If  the 
Jury  believed  the  testimony  offered  by  the 
plaintiff,  they  should  answer  the  first  and 
third  issues  in  the  afflrmativ&"  We  think 
that  the  court  took  a  correct  view  of  the 
character,  and  weight  of  the  testimony,  prop- 
erly instructed  the  jury  thereupon,  and  ap- 
plied the  law  thereto.  There  is  no  error,  and 
the  judgment  of  the  court  bdow  Is  affirmed. 


TAYLOR  V.  SMITH. 

(Supreme  Court  of  North  Carolina.     March  18, 

1885.) 

AORBBMBMT  BBTWBBN  JOIKT  OWHBBS— PaOVISIOIt 

FOB  SuRvivoRSBtp— Gift  —  CoKFLioriiro  Find- 

INOS  —  CONSTUnCTIOtl  OF  COHIBAOT  —  "LlVlvo 

Hkir.  » 

1.  A  verlial  agreement  between  two  parties 
holding  a  note  payable  to  them  joiiMy,  that  an- 
on the  death  of  either  without  living  iaaue  it 
shall  l>eiong  to  the  surrlTor,  is  valid. 
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2.  Code,  I  1S26,  aboI!sMii(r  snrriTorship  in 
estates  held  in  joint  tenancy,  does  not  profiiblt 
contracts  malting  tlie  rigiits  of  the  parties  de- 
pendent on  survivorship. 

3.  When  the  jury  have  found  that  a  contract 
existed  between  two  sisters,  whereby  the  sur- 
vivor should  have  the  whole  of  certain  property 
owned  by  them  jointly,  a  second  finding  tliat 
one  of  the  parties  at  a  later  date  made  a  gift  of 
her  share  in  such  joint  property  to  the  other  is 
not  inconsistent  with  the  first. 

4.  In  a  contract  between  two  sisters,  provid- 
ing tliat,  shonld  either  of  them  die  before  the 
other  without  a  "living  heir,"  the  survivor 
should  become  sole  owner  of  a  note  held  by  them 
jointly,  the  words  "living  heir"  should  be  con- 
Btmed  to  mean  "iasne." 

Appeal  from  superior  court,  Orecne  coun- 
ty;  Brown,  Judge. 

Action  by  O.  W.  Taylor,  administrator, 
against  Addle  O.  Smith.  From  a  Judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

The  material  portions  of  the  testimony 
were  as  follows:  George  M.  Smith  testi- 
fied for  the  defendant:  "I  executed  the  note 
for  seven  hundred  dollars."  Said  witness 
further  testified:  "I  paid  this  note  to  Addle 
O.  Smltb,  December  24,  1891.  Paid  flfty- 
slx  dollars  in  cash,  and  gave  her  a  deed 
for  a  tract  of  land  worth  seven  hundred 
doUars.  She  surrendered  me  the  note. 
After  the  note  was  assigned  to  Cora  and 
Addle  Smith,  I  paid  one-half  the  annual  -In- 
terest to  each.  After  Cora  died,  which  was 
on  June  12, 1881,  I  paid  the  whole  note  and 
Interest  to  said  Addle,  as  before  stated. 
She  had  possession  of  note,  and  surrendered 
It  to  me.  I  know  Cora  owned  one-half  of  the 
note  during  herlife.  Cora  Smith  married  the 
plalntlir  about  eighteen  months  before  she 
died.  I  paid  Cora  her  part  of  the  interest  be- 
fore sbe  was  married.  I  do  not  think  I  paid 
her  any  interest  after  she  was  married. 
I  then  paid  the  interest  to  Addle  Smith." 
DeiK>sltlon  of  Talitha  Smith  is  offered  in  evi- 
dence, which  is  as  follows:  "Q.  1.  What  Is 
your  age,  name,  and  residence?  A  My 
name  la  Talitha  Smith;  am  sbcty-aeven 
.vcars  old;  and  lire  in  Falkland  township, 
ritt  cotmty,  N.  0.  Q.  2.  Is  your  health  too 
feeble  for  you  to  attend  court?  A  It  Is.  I 
have  not  been  able  to  go  out  of  the  room  for 
live  or  six  months.  I  have  rheumatism.  Q. 
3.  How  are  you  related  to  Cora  Ii.  Taylor, 
deceased,  and  Addle  O.  Smith  and  George 
M.  Smith?  A.  They  are  all  my  children. 
Q.  4.  Do  yon  know  anything  about  what 
note  your  daughter  Cora  Taylor  owned  be- 
fore ber  death,  and  bow  she  disposed  of 
the  same?  If  so,  state  all  you  know  about 
it  A.  Sbe  had  a  note  against  George  M. 
Smith  for  three  hundred  and  fifty  dollars, 
if  I  remember  correctly.  I  think  her  part 
was  three  hundred  and  fifty  dollars.  A  short 
whQe  before  she  was  married,— say,  about 
twelve  months  before  her  marriage,— she 
handed  this  mote  to  her  sister  Addle,  and  t<dd 
her  to  pat  it  away  and  take  care  of  It  At 
Mune  time  and  place  they  agreed  with  each 
other  that  should  either  of  them  die  before 
the  other  without  a  living  heir,  that  the  sur- 


▼iTor  should  have  the  note,  and  that  during 
the  life  of  both  of  them  they  should  collect 
the  interest  together  In  equal  shares.  At  the 
time  she  handed  note  to  Addle,  she  said, 
'Keep  it  until  I  call  on  you  for  It,  If  1  ever 
do,  and,  if  I  never  do,  you  ke^  It'  This  note 
was  given  to  Cora  and  Addle  Jointly  by  the 
administrators  of  Bryant  Smith,  deceased, 
whose  name  Is  W.  S.  E.  Smith,  my  son. 
They  were  both  present  when  he  banded 
them  the  note.  I  meant  Cora  L.  and  Addle 
O.  Smith  were  both  present  This  note  was 
given  them  in  settlement  of  their  father's, 
Bryant  Smith's,  estate.  Q.  5.  Do  you  know 
the  whole  amount  of  the  note  In  controversy? 
A.  Yes;  it  was  seven  hundred  dollars.  Q. 
6.  Did  you  ever  hear  Mrs.  Taylor  speak  of 
this  transaction  at  any  other  time?  A  I 
have.  A  short  while  before  her  death,  she 
told  me  she  wanted  Addle  to  keep  and  have 
the  note,  and  that  she  bad  told  George  she 
wanted  Addle  to  have  it  No  one  was  pres- 
ent except  Cora  and  myself  at  that  time. 
(All  the  answer  to  the  last  question  objected 
to  as  incompetent,  because  Irrelevant,  and 
because  the  husband  of  said  Cora  L.  Smith 
was  not  consenting  to  the  alleged  transfer 
or  alleged  statement  deposed  to  In  that  an- 
swer.)" 

Issnes:  "(1)  Did  the  said  Cora  Taylor, 
about  twelve  months  before  her  marriage  to 
plaintiff,  deliver  said  note,  described  in  the 
pleadings,  to  Addle  O.  Smith,  upon  a  mu- 
tual agreement  between  herself  and  said 
Addle  that  the  survivor  should  take  the 
whole  of  said  note,  as  alleged  by  defend- 
ant? Response  of  Jury:  Yes.  (2)  Did  Cora 
Taylor,  prior  to  ber  marriage  about  twelve 
months,  make  a  gift  of  her  Interest  in  the 
note  descrit>ed  in  pleadings  to  said  Addle 
O.  Smith,  as  alleged  by  defendant?  The 
Jury  responds:  Yes.  (S)  If  so,  did  said 
transaction  take  place  prior  to  the  engage- 
ment of  marriage  between  George  W.  Tay- 
lor and  said  Cora?  Response  of  Jury:   Yes." 

J.  B.  Batchelor,  for  appellant  Geo.  M. 
Lindsay,  for  appellee. 

AVERY,  J.  Two  sisters,  the  plaintiff's 
Intestate  and  the  defendant,  "agreed  with 
each  other  that,  should  either  of  them  die 
before  the  other  without  a  living  heir,  the 
survivor  should  have"  a  not^  In  which  both 
were  payees  and  each  had  an  equal  undi- 
vided Interest,  "and  that,  during  the  life  of 
both  of  them,  they  should  collect  the  interest 
together  in  equal  shares."  About  12  months 
afterwards,  one  of  the  sisters  married,  and 
subsequently  died,  leaving  the  defendant,  her 
immarried  sister,  surviving  her,  but  no  is- 
sue. In  the  connection  In  which  they  ap- 
pear, the  words  "living  heir"  were  manifest- 
ly Intended  to  mean  issue,  and  we  will  so 
Interpret  them  in  construing  the  agreement 
Howell  v.  Knight,  100  N.  C.  254,  6  S.  E.  721; 
Patrick  V.  Morebead,  85  N.  C.  67.  To  say 
that  one  sister  died  "without  a  living  heir," 
and  at  the  same  time  leaving  a  surviving  sis- 
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ter,  would  be  palpably  absurd,  unless  we 
construe  "beir"  to  mean  "Issue." 

The  first  question  suggested  upon  the  argu- 
ment was  whether  the  agreement  was  a  con- 
tract upon  mutual  considerations,  or  a  nudum 
pactum.  Counsel  contended  that  It  could  not 
be  enforced,  because  It  was  a  gambling  agree- 
ment, and  therefore  Toid,  as  In  contraven- 
tion of  public  policy.  It  is  settled  law  in 
North  Carolina  that  a  bona  fide  assignment 
of  a  contingent  tnterest  in  land  for  a  valua- 
ble consideration  will  be  enforced  as  an  equi- 
ty. Bodenhamer  v.  Welch.  89  N.  C.  78;  Mc- 
Donald T.  McDonald,  5  Jones,  Bq.  211;  Wat- 
son y.  Smith,  110  N.  O.  9, 14  S.  E.  640;  Pos- 
ter T.  Hackett,  112  N.  0.  556,  17  8.  E.  426. 
If  the  equitable  right  to  such  contingent  in- 
terest can  be  assigned  for  money  or  anything 
of  value,  it  follows,  of  course,  that  the  equi- 
table right  to  two  such  Interests  could  be 
lawfully  exchanged,  the  one  in  consideration 
of  the  other,  lUce  all  other  assignable  inter- 
ests in  land.  Upon  the  same  principle,  one 
of  two  Joint  owners  of  a  fund  may  sell  bona 
fide,  for  a  valuable  consideration,  the  con- 
tingent equitable  right  to  the  whole  fund, 
where  it  ia  so  limited  as  to  depend  upon  sur- 
vivorship. When  the  two  sisters  agreed  with 
each  other  to  hold  the  note,  in  which  each 
had  an  individual  moiety  as  Joint  tenants, 
subject  to  the  right  of  survivorship,  these 
mutual  rights  of  survivorship,  when  once 
created,  were  assignable  equities,  constitut- 
ing mutual  considerations  sufficient  to  sup- 
port the  agreement  The  act  of  1784  (Code, 
§  1326)  abolishes  survivorship  where  the 
Joint  tenancy  would  otherwise  have  been  cre- 
ated by  the  law,  but  does  not  operate  to  pro- 
hibit persons  from  entering  into  writlen  con- 
tracts as  to  land,  or  verbal  agreements  as 
to  personalty,  such  as  to  make  the  future 
rights  of  the  parties  depend  upon  the  fact 
of  survivorship.  It  would  seem  needless  to 
cite  authority  in  support  of  the  proposition 
that  mutual  prospective  benefits  are  suffi- 
cient to  support  mutual  stipulations  between 
parties.  The  right  to  the  fund  In  case  of 
survivorship  was  a  valuable  assignable  inter- 
est, and  the  two  sisters,  therefore,  entered 
into  a  valid  contract,  which  secured  to  each 
the  benefit,  like  that  provided  often  by  an 
Insurance  policy,  of  the  ownership  of  the 
whole  fund  In  case  she  should  survive  the 
other.  The  Jury  have  found  that  such  was 
the  contract  entered  Into  by  the  defendant 
and  her  deceased  sister,  the  plaintiff's  intes- 
tate and  former  wife. 

The  mother  of  the  two  sisters,  Mrs.  Smith, 
deposed,  further,  that,  at  the  time  of  making 
the  contract,  the  plaintiff's  Intestate  handed 
the  note  to  the  defendant,  saying:  "Keep  it 
until  I  call  on  you  for  It,  If  I  ever  do;  and,  if 
I  never  do.  you  keep  It."  Upon  her  testi- 
mony, together  with  that  of  another  witness 
(who  was  obligor  in  the  note),  to  the  effect 
that  he  paid  the  whole  of  the  interest  to  the 
defendant  after  her  sister's  marriage,  and 
eventually  all  of  the  principal,  the  court  sub- 


mitted two  other  issues,  in  response  to  whicl» 
tb'e  Jury  found  that  plalntHTs  intestate,  about 
12  months  before  her  marriage  with  the 
plaintiff,  and  prior  to  her  engagement  of 
marriage  with  him,  made  a  gift  of  her  in- 
terest in  the  note  to  her  sister.  It  Is  in- 
sisted for  the  plaintiff  that  the  finding  that 
a  gift  was  subsequently  made  is  inconsist- 
ent with  the  contract  as  to  the  right  of  each 
In  case  of  survival.  We  do  not  tliink  so. 
Plaintiff's  intestate  might,  after  mailing  the 
contracts,  have  made  the  gift;  but,  if  she 
did  not  subsequently  give  her  interest  in  the 
note  to  her  sister,  the  contract,  of  course,  re- 
mained in  full  force.  So  that  if  it  be  con- 
ceded, as  was  contended  by  plaintUTs  coun- 
sel, that  the  testimony  was  insufficient  in  its 
most  favorable  aspect  to  show  a  valid  gift, 
the  only  result  would  be  to  leave  the  con- 
tract in  full  force.  Nothing  but  a  subse- 
quent valid  gift  by  the  Intestate  of  her  in- 
terest to  the  defendant  would  have  altered 
or  Impaired  the  validity  of  the  contract,  and 
either  the  contract  or  such  a  gift  would  war- 
rant the  rendition  of  the  Judgment  If  the 
court  erred  in  telling  the  Jury  that  the  testi- 
mony of  Mrs.  Talltha  Smith,  If  believed  by 
them,  was  sufficient  to  Justify  them  In  re- 
sponding to  the  second  issue  In  the  affirma- 
tive, it  was  not  erroneous  to  tell  them  that 
hers  was  the  only  evidence  relied  on  by  the 
defendant,  and,  if  believed,  was  sufficient 
to  show  the  mutual  agreement.  As  the  Jiuy 
found  separately  on  the  specific  Issues,  and 
they  are  In  no  wise  dependent  on  each  oth- 
er, we  think  that  any  error  in  defining  in- 
direct terms,  or  Inferentlally  what  constituted 
In  law  a  gift,  was  harmless.  The  evidence 
of  the  mutual  agreement,  which  was  enter- 
ed into  before  the  alleged  gift  was  to  be 
considered  distinct  from  that  relating  to  the 
gift;  and  the  finding  upon  It,  having  estab- 
lished the  contract,  will  support  the  Judg- 
ment of  the  court,  even  if  the  other  findings 
should  be  set  aside  for  error.  The  specific 
reference  to  the  testimony  of  Talltha  Smith 
as  the  only  evidence  upon  which  the  defend- 
ant did  or  could  contend  for  a  verdict  in  her 
favor  bears  no  analogy  to  the  cases  where 
the  Judges  have  erred  in  selecting,  among 
several  witnesses  to  the  same  transaction, 
one  whose  testimony  was  more  unfavorable 
to  a  party  than  that  of  the  others,  and  mak- 
ing the  response  to  an  issue  or  Issues  de- 
pendent upon  the  credibility  of  sueh  witness. 
For  the  reasons  given,  we  think  that  the 
Judgment  below  should  be  affirmed. 


8TATH  V.  WORTH  et  aL 

(Supreme  Court  ot  North  Carolina.     March  18, 

1895.) 

LiocNsa  Tax  ox  Traub— Powms  or  Otr— Coir- 

STBCOTioN  or  Statutb. 

LTfae  word  "trade,"  where  it  ia  used  in 
defining  the  jpower  to  tax,  Indadea  say  «m{tloy- 
mcnt  or  busmeu  for  gain  or  profit. 
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2.  laws  1876-77,  c.  102.  S  9,  conferring  au- 
thority upon  the  cityofWilmin^n  to  levy  taxes 
on  all  subjects  liable  to  taxation  under  Const, 
art  5,  8  3,  which  authorizes  the  legislature  to 
tax  trades,  professions,  franchises,  and  incomes, 
"and  also  on  all  other  subjects  of  taxation  on 
which  authority  to  levy  taxes  enumerates,"  au- 
thorizes a  tax  by  the  city  upon  the  manufacture 
and  sale  of  ice. 

3.  A  municipality  authorised  to  tax  trades, 
professiona,  franchises,  and  incomes  is  not  bonnd 
to  tax  them  uniformly  as  to  amount. 

4.  An  act  authorizing  the  levy  of  a  tax  by 
a  dty  on  a  particular  date  will  be  construed  as 
anthorizing  the  levy  on  that  date,  or  within  a 
reasonable  time  thereafter. 

Appeal  from  criminal  ooort,  N«w  Hanorer 
county;    Meares,  Judge. 

W.  EL  Worth  and  others  were  convicted 
of  violation  of  a  city  ordinance,  and  appeal. 
Afilrmed. 

J.  D.  Bellamy,  Jr.,  for  appellants.  P.  B. 
Manning  and  the  Attorney  General,  for  the 
State 

AVERT,  J.  The  constitution  of  North 
Carolina  (article  5,  8  3)  authorizes  the  legla- 
latnre  to  tax  trades,  professions,  franchises, 
and  Incomes.  This  power  may  be  exercised 
directly  for  state  purposes,  or  delegated  by 
statute  to  the  counties  and  towns  as  govern- 
mental agencies  In  order  to  provide  for  mu- 
nicipal expenses.  The  statute  (Code,  i  3800) 
empowers  cities  and  towns  to  levy  taxes  "on 
all  persons,  property,  privileges  and  subjects 
within  the  corporate  limits,  which  are  liable 
to  taxation  for  state  and  county  purposes." 
The  amended  city  charter  (Laws  1876-77,  c 
192,  i  9)  confers  authority  to  levy  taxes  on 
all  subjects  liable  to  taxation  under  section 
3,  art.  5,  of  the  state  constlintlon,  "and  also 
on  aU  other  subjects  of  taxation  on  which 
authority  to  levy  taxes  enumerates."  The 
pow?r  to  tax  trades,  eta.  Is  superadded  to 
the  general  authority  to  Impose  a  uniform 
ad  valorem  tax  on  all  property.  One  of  the 
levies  made  by  the  city  of  Wilmington  Is 
described  In  its  tax  ordinance  as  follows: 
"For  storage,  manufacture,  or  sale  of  ice  at 
wholesale,  with  privilege  of  retailing,  $66  per 
annum."  Does  the  power  to  tax  trades  au- 
thorize the  Imposition  of  this  tax  on  the  de- 
fendants as  manufacturers  of  Ice?  TJie  ap- 
peal binges  upon  the  answer  to  this  question. 
The  powa-  delegated  by  the  state  to  Its  po- 
litical subdivisions  must  be  exercised  within 
the  scc^>e  of  a  strict  construction  of  the  lan- 
^age  used  by  the  legislature,  and  especially 
must  governmental  agencies  show  authority 
•of  law  for  the  levy  of  taxes.  Cooley,  Const 
Lim.  pp.  636-638;  Sedg.  St  &  Const  Law, 
446;  Sntb.  St  Const  g  378.  But,  while  this 
principle  is  well  established,  we  do  not  think 
that  the  dty  has  transcended  Its  authority. 
The  WMiJ  "trade"  is  often  used  in  a  more  re- 
stricted sense  to  mean  either  the  particular 
occupation  ot  a  mechanic  or  a  merchant; 
but  where  it  Is  tised  In  defining  the  power 
to  tax.  ItB  ImMdest  signification  Is  given  to 
it  and  It  la  interpreted  as  comprehending  not 
only  all  wbo  are  oigaged  In  buying  and  s^- 


ing  merchandise,  but  all  whose  occupation  or 
business  It  is  to  manufacture  and  sell  the 
products  of  their  plants.  It  includes  in  this 
sense  any  employment  or  business  embarked 
In  for  gain  oe  profit  The  Nymph,  1  Snmn. 
516,  Fed.  Cas.  No.  10,388  (opinion  by  Justice 
Story);  Bank  v.  Wilson,  3  Exch.  Div.  108; 
May  V.  Sloan,  101  U.  S.  231. 

We  think  that  the  city  Is  empowered  by 
the  act  of  1876-77,  certainly.  If  not  by  section 
8800  of  the  Code,  to  Impose  the  tax  on  manu- 
factures of  Ic&  It  would  be  "sticking  In  the 
bark"  to  so  constme  the  law  as  to  restrict 
the  authority  to  levy  to  the  particular  date 
(June  Ist)  mentioned  In  the  act  The  city 
may  every  year,  either  on  or  within  a  rea- 
sonable time  after  the  day  mentioned,  al- 
ter, by  increasing,  diminishing,  or  abrogat- 
ing, this  specific  levy  on  any  of  the  subjects 
comprehended  under  the  terms  nsed  in  the 
constitution,  bnt  it  was  not  Intended  that 
the  right  to  exercise  the  power  shonld  be 
limited  to  a  particular  day,  ae  that  the  city 
should  be  deprived  of  revenue  upon  any  taxa- 
ble trade  because  the  authorities  failed  to 
formally  declare  on  the  Ist  of  June  whether 
each  specific  levy  should  be  Increased,  di- 
minished, or  discontinued  for  the  ensuing 
year.  We  see  no  force  In  the  suggestion 
that  the  legislature  or  the  dty,  as  a  snb- 
agency  of  the  government  established  by  it 
is  bound  to  tax  nnlformly,  as  to  amount  the 
different  subjects  of  taxation  comprehended 
under  the  general  descrtptlcm  as  "trades,  pro- 
fessions, franchises  and  Inoomea"  It  was 
not  Intended  to  limit  the  exercise  of  a  sound 
discretion  by  compelling  the  city  authorities 
to  make  the  amounts  exacted  for  converting 
meats  into  sausage  and  for  manufacturing 
and  selling  Ice  exactly  the  same.  No  anch 
role  of  uniformity  is  prescribed  In  our  or- 
ganic law.  When  the  power  delegated  to  a 
city  or  town  Is  abused  In  this  respect  the 
legislature  may  restrict  their  discretionary 
authority  by  fixing  a  maximum  or  minimum 
limit  for  the  tax  on  any  or  all  of  the  sub- 
jects specifically  taxed.  But  th^  have  not 
done  80,  and  we  see  no  evidence  or  abuse  of 
power,  if  we  had  anthrarlty  to  correct  or 
remedy  such  a  wrong.  Fcsr  the  reasons  giv- 
en, we  think  that  there  was  no  error. 


WILMINGTON,  O.  ft  B.  0.  B.  OO.  v. 

BOARD  OF  COM'RS  OF 

ONSLOW  COUNTY. 

(Supreme  Court  of  North  (Carolina.     March  19, 

1895.) 
Bailboao  Companiks  —  Municipal  Aid  Bonds — 

ElBCTIONB— DOTT  OF  CoMMISSIOSKRS. 

1.  A  substantial  compliance  by  county  com- 
missionera  with  Act  1885,  c.  238,  as  amended  by 
Act  1887,  c.  89,  in  submitting  to  the  vote  of  elect- 
ors of  the  county  the  question  of  subscription  of 
bonds  in  aid  of  a  railroad,  ia,  in  the  absence  of 
fraud,  sufficient. 

2  Where,  at  snch  an  election,  a  ma]c»nty  of 
the  qualified  voters  of  the  county  vote  for  tlie 
subscription,  it  is  the  duty  of  the  county  com- 
missioners to  issue  the  bonds. 


Digitized  by 


Google 


206 


SOUTHEAdTEBN  REPORTER,  Vol.  21. 


(N.C. 


Appeal  from  saperior  court,  Lenoir  comity; 
Boykin,  Judge. 
Action  of  mandamus  by  the  Wilmington, 

Onslow  &  East  Carc^ina  Railroad  Company 
against  the  board  of  commissioners  of  Ons- 
low county.  From  a  Judgment  of  nonsuit, 
plalntlS  appeals.     Reversed. 

A.  M.  Waddell  and  N.  J.  Rouse,  for  appel- 
lant.   M.  DeW.  Stevenson,  for  appellee. 

FURCHES,  X  This  action  is  for  a  man- 
damus to  compel  defoidant  to  issue  to  plain- 
tiff $30,000  In  coupon  bonds,  under  an  act 
of  the  legislature  of  1885,  c.  233,  as  amended 
by  the  act  of  1887,  c.  89,  in  which  plaintiff 
contends  that  defendant  submitted  the  ques- 
tion under  said  acts  to  the  qualified  voters 
of  Onslow  county,  and  that  a  majority  of 
the  qualified  voters  of  said  county  voted 
in  favor  of  "subscription,"  thereby  author- 
izing, and  making  it  the  duty  of  defend- 
ant to  issue  said  bonds  to  plaintiff.  This 
demand  is  resisted  upon  the  groimd  that 
plaintiff  has  no  right  to  said  bonds,  and 
that  defendant  is  not  authorised  to  issue 
the  same;  and  defendant  alleges  that  the 
election  held  <mi  the  24tb  day  of  January, 
1888,  was  Irregular,  in  that  the  act  of  1887 
required  said  election  to  be  held  within  40 
days,  which  was  not  done;  that  it  does  not 
appear  that  80  days'  notice  of  said  electicm 
was  given,  as  the  law  required;  that  a  new 
registration  was  ordered,  which  was  con- 
trary to  law,  and  therefore  void;  that  a  ma- 
jority of  the  qualified  voters  of  Onslow  coun- 
ty did  not  vote  to  issue  said  bonds,  and,  if 
they  did  so  vote.  It  has  never  been  so  declar- 
ed by  defendants,  and  they  now  refuse  so  to 
declare,  and  to  Issue  said  bonds.  It  is  too 
clear  for  argument  that  defendant  has  no  au- 
thority to  Issue  the  bonds  demanded  In  plain- 
tiff's complaint,  unless  a  majorl^  of  the 
qualified  voters  of  Onslow  county  have  by 
their  vote  given.  In  i>ursuance  of  law,  author- 
ity to  defendant  to  do  so.  Const  N.  G.  art 
7,  {  7.  And  on  the  other  hand,  it  se^ns 
clear  to  us  that  if  a  majority  of  the  qualified 
voters  of  said  county,  at  an  election  held 
under  and  pursuant  to  law,  have  voted  for 
the  issue  of  said  bonds,  then  it  is  the  duty 
of  defendant  to  issue  the  same,  and  the 
court  will  compel  defendant  to  do  so.  Then 
it  is  not  denied  that  the  acts  of  1885  and 
1887,  supra,  authorized  the  holding  of  an 
election,  and  it  is  not  denied  that  an  elec- 
tion was  held  under  said  acts  for  the  pur- 
pose of  determining  the  question  whether 
said  bonds  should  be  Issued  or  not  This 
much  is  undisputed  ground.  But  defendant 
says,  although  this  Is  true  that  said  election 
was  held  In  pursuance  of  said  acts,  it  was 
not  held  according  to  the  requirements  of 
said  acts;  that  said  acts  required  that  said 
election  should  be  held  within  40  days  from 
the  date  of  the  order  of  defendant  calling  the 
same,  and  this  election  was  not  held  within 
40  days  from  the  date  of  the  order  of  de- 
fendant calling  the  same,  and  is  therefore 


void.    But  plaintiff,  in  reply  to  this,  says 
that  time  was  not  of  the  essence;  that  l>e- 
Ing  the  will  of  qualified  voters,  and  where  It 
is  not  shown  that  there  was  fraud  or  design 
In  postponing  the  election,  it  will  not  vitiate 
or  make  the  election  illegal  and  void  (Board 
of  Sup'rs  of  Fulton  county  r.  Mississippi  & 
W.  R.  Co.,  21  lU.  338;  People  v.  Cook,  14  Barb. 
259;  Ooles  Co.  v.  Allison,  23  lU.  437);  that 
the  time  mentioned  in  the  act  was  not  man- 
datory, but  only  directdry  (Grady  v.  Commis- 
sioners, 74  N.  C.  101).     But  defendant  says, 
If  said  election  Is  not  void  for  the  reason 
that  it  was  not  held  within  the  time  men- 
tioned, there  was  a  new  registration  of  vot- 
ers ordered,  which  vitiates  and  renders  said 
election  void,  and  cites  Smith  v.  Wilmington, 
98  N.  C.  343,  4  S.  E.  489.    But  upon  exam- 
ination of  this  case,  we  find  It  is  put  ex- 
pressly  upon  the   charter  of   Wilmington, 
which  provided  that  there  should  not  be  a 
new  registration  of  voters  ordered  oftener 
than  once  in  every  two  years,  and  it  was 
shown  there  had  already  been  one  registra- 
tion  during  that  year;    while  the   general 
law  (Code,  §  2675),  which  applies  to  the  case 
now  under  consideration,  expressly  provides 
that  the  county   commissioners  may  order 
a  new  registration  before  any  election,  and 
Chief  Justice   Smith  so  states  In  his   dis- 
senting opinion  in  the  case  of  Smith  v.  Wil- 
mington, supra.     But  defendant  again  says 
it  Is  not  shown  that  said  election  had  been 
advertised  for  30  days,  as  the  law  requires. 
But,  when  defendant  admits  there  was  an 
election  held   under  defendant's  directtons 
and  management  the  law  will  not  be  so  un- 
just to  defendant  as  to  presume  that  de- 
fendant did  not  perform  the  duties  required 
by  law;  but,  on  the  other  hand,  it  will  pre- 
sume It  did  its  duty.    But  defendant  again 
says,  if  said  election  is  not  void  for  any  of 
the  reasons  above  stated.  It  was  necessary 
that  the  commissioners  should  pass  upon  and 
declare  the  result  of  said  election;  that  tbis 
has  never  been  done,  and  they  do  not  pro- 
pose to  do  so;   and  cite  Clayln-ook  v.  Com- 
missioners, 114  N.  C.  453,  19  S.  B.  593,  as 
authority  for  this  position.     But  upon  exam- 
ination of  this  case,  we  find  that  it  holds  that 
if  the  commissioners  had  declared  that  a  ma- 
jority of  the  qualified  voters  of  the  town  bad 
voted  for  the  subscription,  bonds  had  been 
issued,  and  gone  into  the  hands  of  innocent 
purchasers  for  value,  the  town  would  have 
been  bound  to  pay  them,  though  in  fact  a 
majority  of  the  qualified  voters  had  not  vot- 
ed  for  the  subscription.     But   It  does    not 
hold   that   because  the  commissioners   had 
not  declared  the  result  showing  that  a  ma- 
jority had  voted  for  subscriptions,  the  Sec- 
tion was  void,  but  that  the  commissimers. 
having  failed  to  declare  that  a  majority  had 
voted  for  the  subscriptlMi,  left  it  an  open 
"question  for  the  Jury  to  determine"  upon 
the  evidence  And  this  case  brushes  away  the 
straws,— such  as  that  the  election  was  held 
on  the  30th,  and  reported  on  tha  3d;   that 
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tliey  voted  "For  subscription"  and  "Against 
subscription,"  instead  of  voting  "Subscrip- 
tion" and  "No  subscription,"  as  provided  in 
tlie  act  authorizing  the  election;  and  that  the 
petitioners  styled  themselves  "voters  and  tax- 
payers," Instead  of  "resiuents  and  taxpay- 
ers," as  provided  in  the  act,— and  talces  a 
broad  cath(dic  view  of  the  whole  matter, 
which  goes  to  the  merits  of  the  controversy. 
Suppose,  then,  we  were  to  try  the  question 
as  to  whether  a  majority  of  the  qualified 
voters  of  Onslow  county  voted  for  this  sub- 
scription, what  would  necessarily  be  the  re- 
sult? The  plaintiff,  upon  this  point,  intro- 
dpced  the  following  evidence  without  objec- 
tion: "The  record  of  the  officer  of  register 
of  deeds  of  Onslow  county,  showing  the  vote 
of  the  different  precincts,  tabulated  result," 
etc,  "of  said  election  held  on  the  24tb  of 
January,  1888,  as  follows:  'Election  Held 
24th  January,  1888,  for  Subscription  or  Mo 
Suliscription  for  Wilmington,  Onslow  &  East 
Canrilna  Railroad.  To  the  Board  of  Can- 
vassers or  the  Clerk  of  the  Superior  Court  of 
Onslow  County:  Abstract  of  votes  cast  at  an 
election  held  for,  etc.,  and  chapter  233,  Laws 
1886  [giving  returns  trom  each  precinct,  ag- 
gregating, for  subscription,  936;  no  subscrip- 
tion, 345;  with  registered  voters,  1,648].' 
'To  the  Board  of  Commissioners  for  Onslow 
County:  Having  opened,  canvassed,  and  ju- 
dicially determined  the  original  returns  of 
the  election  in  tbe  several  precincts  in  the 
county,  held  as  above  stated,  do  hereby  cer- 
tify, as  cfaalrman  of  said  board,  that  tbe 
above  is  a  true  abstract  thereof,  and  contains 
the  numl>er  of  said  ballots  cast  in  each  pre- 
cinct for  subscription  and  no  subscription, 
and  tbe  number  of  votes  giv^i  in  said  Sec- 
tion for  said  purpose.  January  26,  1888. 
[Signed]  B.  Ll  Frank,  Jr.,  Chairman  Board 
County  Canvassers.  Hill  Klug,  Secretary  [ht 
aL].  X  hereby  certify  that  this  is  a  true 
copy  of  the  original  filed  in  the  office  of  the 
clerk  of  the  superior  court  of  Onslow  county. 
North  Carolina.  [Signed]  E.  L.  Frank,  Jr., 
Chairman  Board  of  County  Canvassers.*  It 
Is  admitted  that  said  election  was  held  on 
the  24tli  January,  1888,"— and  the  defendant 
introduced  no  testimony.  Now,  it  seems  to 
us  that  it  was  the  duty  of  the  judge  trying 
the  case  to  have  instructed  the  jury,  if  they 
believed  the  evidence,  to  find  the  second 
issue,  "Yes."  This  is  assuming  that  the 
commissioners  had  not  declared  the  result 
of  the  election  of  the  24th  of  January,  18SS, 
and  that  the  case  was  being  tried  upou  the 
evidence,  under  the  law  as  declared  in  the 
case  of  Claybrook  v.  Commissioners,  supra. 
Bat  It  appears  to  us  that  a  reasonable  and 
fair  construction  of  this  evidence  shows  that 
tbe  Tote  was  canvassed,  and  the  result  ascer- 
tained and  declared,  showing  that  a  majori- 
ty of  the  registered  votera  of  said  county 
had  Toted  for  subscription,  and  that  a  ma- 
jority of  the  reglsto'ed  voters  was  a  ma- 
jority of  the  qualffied  voters  of  the  county. 
Sontberland  T.  City  of  Goldsboro,  90  N.  0. 


4ld,lS.E.  760.  We  think  the  object  of  all 
elections  is  to  ascertain,  fairly  and  truthful- 
ly, the  will  of  the  people,— the  qualified  vot- 
ers; that  registration,  notice  of  elections,  poll 
holders.  Judges,  etc.,  are  all  parts  of  tbe 
machinery  provided  by  law  to  aid  in  attain- 
ing the  main  object,— the  will  of  the  voters, 
—and  should  not  be  used  to  defeat  the  ob 
Ject  which  they  were  intended  to  aid.  This 
being  so,  it  is  held  that  a  substantial  com- 
pliance with  the  formalities  of  the  statute 
is  all  the  law  requires.  1  Cook,  Stock  & 
Stockh.  p.  143;  Atchison,  T.  &  S.  F.  K.  Co. 
▼.  Board  of  Commissioners,  21  Kan.  309. 
And  we  are  of  opinion  that  where  there  is 
no  fraud  alleged,  and  no  design  shown  on  the 
part  of  those  executing  the  law,  and  where 
it  appears  that  the  will  of  the  voters  was 
fairly  taken  and  ascertained,  a  substantial 
compliance  with  the  provisions  of  the  stat- 
ute under  which  the  election  is  held  is  suffi- 
cient. We  have  treated  this  case  as  if  tbe 
plaintiff  was  a  taxpayer,  or  some  one  inter- 
ested in  defeating  the  result  of  this  election; 
and  we  have  been  showing  it  would  be  valid 
against  the  attacks  of  such  parties.  But 
tliat  is  not  the  case  here.  The  plaintiff  is 
trying  to  sustain  its  validity,  while  tbe  de- 
fendant is  trying  to  defeat  the  plaintiff  by 
alleging  its  own  faults,  and  thereby  trying 
to  take  advantage  of  its  own  wrong.  How 
far  this  would  be  allowed  is  not  necessary 
for  us  to  say  here.  And,  not  to  be  misun- 
derstood by  this  observation,  we  again  re- 
peat what  we  have  heretofore  said:  That 
defendant  had  no  power  to  submit  the  ques- 
tion of  subscription  to  the  voters  of  Onslow 
county,  outside  of  the  powers  given  by  the 
legislature;  and  it  had  no  power  to  issue  the 
bonds  demanded  by  plaintiff,  unless  a  ma- 
jority of  the  qualified  voters  voted  for  the 
suliscription.  But,  having  the  power  to  submit 
the  question,  a  substantial  compliance  with 
the  formalities  of  the  statute  in  submitting 
the  question  to  the  people,  if  there  was  no 
fraud  practiced,  and  no  design  in  doing  so 
to  impose  on  the  people  and  get  them  to  do 
what  they  would  not  have  done  if  there  had 
been  a  literal  compliance  with  the  terms  of 
the  statute,  then  a  substantial  compliance 
with  the  terms  of  the  statute  in  submitting 
the  question  is  sufficient;  and.  If  a  majority 
of  the  qualified  voters  of  tbe  county  voted 
for  the  subscription,  it  is  the  duty  of  de- 
fendant to  issue  the  bonds.  There  is  er- 
ror, and  the  plaintiff  Is  entitled  to  have  the 
Judgment  of  nonsuit  set  aside,  and  a  new 
triaL    It  is  so  ordered. 


HOOKER  V.  NICHOLS  «t  aL 
(Supreme  Court  of  North  Carolina.     March  10, 

1896.) 
Sbkbiffs'  Dbbds— PaioBmss— Datu  or  Reois> 

TRT. 

Under  Act  1886,  e.  147,  providing  that 
no  oonveyance  of  land  shall  be  valid,  as  against 
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Sarchasen  for  a  valuable  consideration  from  the 
onor  or  bargainor,  but  from  the  registration 
thereof,  a  sheriff's  deed  duly  registered  talces 
precedence  of  a  similar  deed  which,  though  made 
first,  was  registered  later. 

Appeal  from  superior  court,  Pitt  county; 
Bynum,  Judge. 

Action  by  Oscar  Hooker  against  Nelson 
Nichols  and  others.  From  a  judgment  of 
nonsuit,  plaintiff  appeals.     Affirmed. 

J.  B.  Moore,  for  appellant. 

FAIRCLOTH,  O.  J.  The  lappage  of  lots 
Nos.  87  and  38  In  the  schedule  of  William 
Whitehead  Is  the  land  In  controversy,  It  be- 
ing admitted  that  Whitehead's  title  was 
good,  who  was  the  judgment  debtor.  On 
December  1,  1890,  the  sheriff,  under  execu- 
tions against  Whitehead,  sold  lot  No.  37,  and 
the  plaintiff  purchased;  and  Immediately,  on 
the  same  day,  he  sold  lot  No.  38,  and  the  de- 
fendant purchased.  Each  purchaser  paid 
the  amount  of  his  bid,  and  the  sheriff  subse- 
quently executed  to  each  a  deed  for  the  lot 
purchased  by  him.  The  defendant's  deed 
was  registered  on  13th  of  December,  1890, 
and  plalntlfTs  deed  was  registered  In  March, 
1891.  After  the  sale,  and  before  the  defend- 
ant paid  the  sheriff,  he  (the  defendant)  was 
duly  notified  by  plaintiff  that  lot  No.  87. 
bought  by  plaintiff,  covered  lot  No.  38,  "and 
that  he  could  not  hold."  It  does  not  appear 
that  the  sheriff  or  either  of  the  parties  to 
this  action  had  knowledge  of  the  lappage 
at  the  salft  Upon  these  facts,  found  by  the 
conrt  by  consent,  his  honor  held  that  plain- 
tiff could  not  recover,  and  he  took  a  non- 
suit, and  appealed. 

So  we  have  a  clear-cut  case  of  two  Inno- 
cent purchasers  of  the  same  land,  on  the 
same  day,  for  value,  and  without  any  notice 
at  the  sale  of  any  defect  of  title  or  otherwise, 
with  the  second  purchaser's  deed  first  pro- 
bated and  registered.  At  common  law  and 
nntil  recent  legislation,  the  first  purchaser 
at  a  sheriff's  sale  acquired  the  title,  and  his 
deed,  when  registered,  related  to  the  day  of 
sale,  and  the  priority  of  Hens  among  the 
creditors  did  not  affect  bis  title.  Woodley 
V.  GlUlam,  67  N.  0.  237;  Ricks  v.  Blount,  4 
Dev.  128.  The  proceeds  of  the  sale  were  ap- 
plied according  to  the  creditors'  rights.  Ran- 
daU  V.  White,  66  N.  O.  102.  At  an  early  day 
In  our  state  history,  registration  laws  in 
many  respects  became  necessary;  and  In 
Lesgett  T.  Bullock,  Busb.  283,  will  be  found 
a  brief  recital  of  all  such  acts,  until  recently. 
Act  1829,  c  20,  provided  that  "no  mortgage 
or  deed  of  trust  shall  be  valid  at  law  to  pass 
any  property  as  against  creditors  and  pur- 
chasers for  valuable  consideration  but  from 
the  registration  of  such  mortgage  or  deed 
at  trust"  The  words  "at  law"  In  said  act 
do  not  mean  In  a  court  of  law  only,  but  in 
all  courts.  "At  law"  Is  an  expression,  In  a 
statute,  which  does  not  mean  merely  a  legal 
tribunal  as  distinguished  from  an  equitable 
JurIsdIcti(Hi,  but  generally  onr  system  of  ju- 


risprudence, whether  legal  or  equitable. 
This  act  of  1829  has  been  now  in  force  more 
than  60  years,  and  has  been  well  understood 
by  lawyers  and  laymen,  and  was  intended 
to  uproot  all  secret  liens,  trusts,  unregistered 
mortgages,  etc.;  and  under  its  force  it  has 
been  held  that  no  notice,  however  full  and 
formal,  will  supply  the  place  of  registration. 
Robinson  v.  WlUoughby,  70  N.  O.  38a  See 
Code,  i  1254,  and  the  numerous  cases  there 
cited.  The  present  case  turns  on  the  con- 
struction of  Act  1885,  c.  147,  which  says, 
after  repealing  Code,  {  1245,  that  "no  con- 
veyance of  land,  nor  contract  to  convey  or 
lease  of  land  for  more  than  three  years,  shall 
be  valid  to  pass  any  property,  as  against 
creditors  or  purchasers  for  a  valuable  con- 
sideration from  the  donor,  bargainor  or  les- 
sor, but  from  the  registration  thereof  within 
the  county  where  the  land  lleth,"  etc.  It 
will  be  noted  that  the  effective  words  of  this 
act  are  identical  In  substance  with  section 
1234  of  the  Code;  and  we  are  driven  to  the 
conclusion  that  the  legislature,  with  full 
knowledge  of  the  meaning  and  effect  of  the 
said  act  of  1829,  intended  to  apply  the  same 
rule  to  all  conveyances  of  land  as  declared 
In  the  late  act  of  1885,  c.  147,  and  we  mtist 
give  the  same  effect  to  it  This  view  tias 
been  held  and  recognized  by  this  court  in 
Maddox  V.  Arp,  114  N.  C.  685,  19  S.  B.  OeS; 
Quinnerly  v.  Quinnerly,  114  N.  C.  145,  19  8. 
E.  99;  Allen  v.  Bolen,  114  N.  O.  560,  18  S. 
E.  964;  and  in  Barber  t.  Wadsworth,  115  N. 
G.  29,  20  S.  E.  178.  In  support  of  the  above 
conclusion  Is  the  rule  that,  when  the  equities 
are  equal,  the  legal  title  controls.  His  hon- 
or's Intimation  that  the  plaintiff  could  not 
recover  was  agreeable  to  law.    No  error. 


SHARP  V.  HICKS  et  al. 

(Supreme  Court  of  Georgia.     July  16,  1894.) 

Execution  —  Claims  or  Tbikd  Pebsons  —  Bepa- 

HATB  Trials  —  Evidenxb  —  Testimont  or  Db- 

OBASKD  WiTSESS — FkaDDULEXT  COKVETASCIS. 

1.  Where  a  husband  and  wife  filed  a  joint 
claim  to  land  which  had  been  levied  npon,  and 
the  court  thereafter  allowed  each  to  file  an 
amendment,  alleging  ownersMp  of  an  undivided 
half  of  the  land,  and  passed  an  order  reciting 
tiiat  these  amendments  were  allowed  "so  as  to 
stand  as  separate  claims,  eacll  for  one  andivided 
half  interest  in  the  property,"  and  no  exceptions 
pendente  lite  were  filed  and  allowed.  It  was  too 
late,  12  months  afterwards,  to  move  to  dismisa 
the  original  claim  affidavit  or  the  amendments 
to  the  same,  it  not  appearing  that  the  motion  to 
dismiss  was  based  upon  any  alleged  inapplicabil- 
ity or  insufficiency  of  the  claim  bond  relatiTely 
to  the  claim  as  amended. 

2.  In  view  of  the  above-redted  order,  there 
was  no  error  in  ordering,  over  objection  of  plain- 
tiff's counsel,  a  trial  of  the  claim  of  the  husband 
separately  from  that  of  the  wife. 

S.  There  was  no  error  in  rejectiog  evidenc* 
of  declarations  alleged  to  have  been  made  by  the 
grantor,  before  conveying  to  the  claimant  and 
his  wife  the  land  in  dlspnte,  to  the  effect  that  the 
grantor  had  given  one^ialf  or  all  of  the  land  vo 
his  daughter,  the  claimant's  wife;  it  being 
strongly  inferential  from  the  evidence  as  a  wbole 
that,  at  the  times  these  alleged  declarations  were 
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made,  the  dalmant  and  hla  wife  were  in  poasea- 
aion  of  the  property,  and  that  the  grantor  waa 
not,  and  there  oeing  no  dear  and  poaitive  evi- 
dence that  the  latter  was  in  possession  at  any 
of  the  timea  when  the  alleged  declarations  were 
made,  and  the  eosTeyance  reciting  a  Taluable 
consideration,  and  not  pnrporting  to  be  founded 
in  whole  or  in  part  upon  any  other. 

4.  A  deceaaed  witneaa,  whose  testimony  was 
taken  on  a  former  trial,  and  is  reprodnced 
through  another  witneaa  who  heard  it,  and  is 
thus  before  the  jury  on  a  present  trial  of  the 
same  case,  cannot  be  impeached  "by  contradict- 
ory statements  made  by  the  deceased  witness 
before  h«  testified,  no  foundation  for  such  im- 
lioachment  haring  been  laid  by  interrogating  hioi 
as  to  such  statements. 

6.  Where  one  honestly  and  in  good  faith 
purchased  property  from  another  who  was  at 
the  time  in  fauing  circumstances,  the  mere  fact 
that  the  consideration  paid  for  the  property  was 
inadequate  would  not  authorize  a  creditor  of  the 
vendor,  who  afterwards  obtained  judgment 
uKainst  the  latter,  to  subject  the  property  to  the 
satisfaction  of  his  judgment  by  tendering,  after 
a  levy  npon  the  whole,  and  pending  the  trial  of 
nn  ordinary  claim  case,  the  price  the  claimant 
iiad  paid  for  the  properlr. 

6.  Where  a  conveyance  is  attacked  by  a 
creditor  of  the  grantor  as  fraudulent,  and  the 
claimant,  his  son-in-law,  stands  npon  a  convey- 
ance purporting  to  he  made  to  him  as  a  purchaser 
for  ralue,  evidence  tending  to  show  that  the 
grantor  was  liable,  at  the  date  of  the  convey- 
once,  as  surety  npon  a  tax  collector's  bond,  and 
that  an  execution  for  a  large  amount  waa,  after 
the  conveyance,  issued  thereon  by  the  comptrol- 
ler feneral  against  him,  together  with  his  prin- 
cipal and  co-surety,  is  material;  and  the  execn- 
tion  is  admismbte  as  prima  facie  evidence  of 
the  liability. 

7.  After  the  loss  of  account  books  in  which 
the  claimant  kept  accounts  against  his  vendor  of 
the  land  in  controversy,  evidence  that  the  ac- 
counts were  still  open  on  the  books  until  the 
present  controversy  nad  arisen  was  relevant  evi- 
dence npon  the  Question  whether  the  land  was 
paid  for  in  whole  or  in  part  by  extinguishing  the 
Bcoonnts;  and,  the  fact  whether  the  accounts 
remained  open  or  were  closed  or  credited  not  ap- 
pearing from  an  abstract  of  the  books  preserved 
and  put  in  evidence,  it  was  error  to  exclude  the 
offered  testimony  of  the  actual  condition  of  the 
acconnta  on  the  books  in  this  respect. 

8.  The  requests  to  charge,  so  far  as  legal 
and  pertinent,  were  covered  by  the  general 
charge  of  the  court;  the  charge  excepted  to  was 
substantially  correct;  and  there  was  no  impro- 
priety in  the  conduct  of  court  or  counsel  of  which 
complaint  is  made  in  the  motion  for  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  snperior  court,  Newton  county; 
R.  H.  Clark,  Judge. 

To  property  levied  on  under  execution  In 
favor  of  W.  H.  Sharp  against  one  Tnmer, 
T.  W.  Hides  and  another  Interposed  a  claim 
of  ownership.  There  was  Judgment  for 
claimants,  and  plaintiff  brings  error.  Re- 
versed. * 

Tbe  following  is  the  ofBclal  report: 

An  execution  In  favor  of  Sharp  against 
Turner  was  levied  upon  certain  land,  known 
as  tbe  "Oak  Hill  Place,"  containing  100  acres. 
Hides  and  his  wife  interposed  a  Joint  claim, 
and  gave  a  joint  daim  bond.  A  jury  found 
an  undivided  half  interest  In  the  property 
subject,  and  the  other  not  subject  Plaintiff 
and  claimants  made  motions  for  new  trial, 
both  of  which  were  overruled,  and  both 
sides  excepted.  This  court  reversed  the  mlr 
Ing  Off  the  court  below,  denying  tbe  motion 
v.2]8.E.nc.4— 14 


made  by  daimants,  and  affirmed,  with  direc- 
tions, the  ruling  upon  the  motion  made  by 
plaintiff.  89  Oa.  311, 15  S.  E.  814.  The  di- 
rections were  that  the  whole  case  be  tried 
over  again,  because  of  errors  complained  of 
In  the  bill  of  exceptions  of  claimants.  Tbe 
case  coming  on  again  In  the  court  below,  tbe 
court  allowed  claimants  to  amend  their 
claim  affidavit,  by  allowing  Hicks  to  make 
affidavit  claiming  one-half  undivided  interest 
In  the  property,  and  Mrs.  Hicks  to  make  affi- 
davit datmlng  tbe  other  undivided  half,  and 
oraered  the  trial  of  the  case  of  Hicks  sep- 
arate from  that  of  Mrs.  Hicks.  There  was 
a  verdict  finding  the  undivided  half  claimed 
by  Hicks  not  subject,  and,  the  motion  for 
new  trial  made  by  plaintifl  being  overruled, 
he  excepted.  Upon  the  trial  the  f(dlowlng 
appeared,  among  other  things:  On  Decem- 
ber 29,  1882,  Turner  made  a  mortgage  to 
Sharp  of  the  Oak  Hill  place  and  other  prop- 
erty, to  secure  payment  of  a  note  for  $1,050. 
Tbe  mortgage  and  note  were  drawn  by  Liv- 
ingston, and  executed  in  the  presence  of  Liv- 
ingston. There  was  a  Judgment  of  foreclo- 
sure of  the  uioi-tgage,  and  levy  of  execution 
Issuing  therefrom  made  on  the  Oak  Hill 
place,  which  levy  was  afterwards  dismissed. 
Sharp  obtained  common-law  Judgment  in 
September,  1888,  execution  issuing  from . 
which  was  levied  on  the  Oak  Hill  place,  and 
claim  interposed  by  Hicks  and  wife.  In  1881 
and  following  years.  Turner  was  largely  in- 
debted. Turner  bought  the  Oak  Hill  place 
In  1877,  for  |1,025.  Hicks  gave  In  the  Oak 
Hill  place  for  taxes  in  1884,  at  a  valuation  of 
$1,000.  In  1880  or  1881,  Almand  loaned  Tur- 
ner $000,  and,  to  secure  this  loan.  Turner 
made  him  a  deed  to  tbe  Oak  Hill  place.  T. 
M.  and  T.  W.  Hicks  were  not  known  in  this 
transaction.  Afterwards  Turner  gave  Al- 
mand $1,000  in  notes  on  T.  M.  Hicks,  and  a 
deed  to  200  acres  of  land,  and  Almand  re- 
conveyed  to  him  the  Oak  Hill  place.  Wit- 
nesses considered  Turner  solvent  In  1888  and 
1884,  and  one  of  them  considered  him  solvent 
up  to  1886.  Various  witnesses  valued  the 
Oak  Hill  place,  from  1882  to  1886,  at  from 
$1,200  to  $1,600.  The  dwellings,  store,  and 
fences  on  the  place  were  badly  in  need  of  re- 
pairs In  1880.  The  place  would  have  sold  for 
more  than  $500  at  sheriff's  sale  at  any  time 
since  1879.  The  place  was  in  bad  repair  in 
1882,  and  Hicks  Improved  It;  but,  a  witness 
testified,  the  place  was  worth  $1,000  to  $1,- 
200  before  any  improvements  were  put  there. 
In  1882  or  1883  a  witness  proposed  to  buy  a 
strip  of  the  place  from  Hicks,  and  Hicks  re- 
fused to  sell  It,  giving  as  a  reason  that  Turner 
had  given  Delia,  Hick's  wife,  half  of  the 
place  the  store  was  on,  and  he  (Hicks)  bad 
bought  the  other  half  for  $500.  Tunier  Is 
father-in-law  of  Hicks.  Sharp  teedded  that 
in  1882  Turner  owned  and  controlled  tbe 
place;  that  Hicks  said  he  was  staying  in  the 
store  and  working  for  Turner,  for  .?200,  In 
1881  and  1882;  that  In  April,  18SC,  Hicks  asked 
him  if  he  had  a  mortgage  against  the  Oak 
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Hill  place,  and,  on  Sharp  saying  be  had, 
asked  Sharp  if  It  had  been  recorded,  and 
when  Sharp  replied,  "No"  (the  mortgage  was 
recorded  May  8,  1886),  remarked  that.  Sharp 
had  slept  over  his  Interest  in  not  haTing  it 
recorded.  Sharp  replied  that  he  went  by 
what  Livingston  told  him,  and  perhaps  Lir- 
in!;ston  had  made  a  mistake  or  did  not  know. 
Hicks  replied  that  he  had  heard  there  were 
papers  against  the  place  before  he  bonght  It, 
and  he  got  Livingston  to  go  through  the  or- 
dinary's office,  and  examine  the  records,  and 
they  found  nothing,  and  he  bought  it,  fte 
professed  to  be  an  innocent  purchaser,  and 
expected  to  hold  it  He  said  he  asked  G. 
W.  Turner  and  his  uncle  P.  W.  Turner  and 
Livingston  about  it,  and  they  told  him  there 
were  no  papers  against  it  The  deed  from 
Turner  to  Hicks  and  wife  conveying  the  Oak 
Hill  place  was  dated  March  29,  1884,  and  re- 
corded April  30,  1886.  The  consideration  re- 
cited therein  was  $500.  There  was  evidence 
for  claimant  to  the  effect  that  no  part  of  the 
place  was  given  to  Hicks  and  his  wife,  but 
that  Hicks  bought  it  straight  out,  and  the  deed 
was  made  to  both  because  Mrs.  Hicks  helped 
to  pay  for  it;  that  she  attended  to  the  store, 
and  her  husband  worked  in  the  field,  and  by 
that  means  they  paid  for  it;  that  the  place 
was  reasonably  worth,  in  1882,  1883,  and 
1884,  $5  or  $6  an  acre,  and  was  in  bad  re- 
pair; that  Turner  was  regarded  as  solvent 
until  1886.  A  witness  testified  that  he 
thought  the  place  was  reasonably  worth  $7 
or  $8  an  acre  in  1883  and  1884.  and  regarded 
Turner  as  perfectly  good  in  1883  and  1884, 
and  until  1885,  when  some  notes  were  placed 
hi  his  hands  for  collection.  Livingston  tes- 
tified, among  other  things:  That  Turner  is 
now  dead.  That  Turner  testified  on  the  trial 
of  the  other  case  that  he  was  worth  in  1883 
and  1884,  above  all  his  indebtedness,  after 
he  had  sold  the  place  to  Hicks,  from  .^200 
to  $2,000;  that  he  sold  the  place  right  out 
to  Hicks,  and  no  part  of  It  was  given  to  his 
daughter;  that  he  asked  Sharp  if  be  might 
sell  the  place  to  Hicks,  as  Shai-p  had  a  mort- 
gage on  it;  that  he  could  not  have  sold  the 
place  for  cash  for  more  than  $500,  and  had 
sold  it  for  a  little  less  to  Hicks  than  be 
would  have  sold  it  to  any  one  else,  because 
Hicks  was  his  son-in-law.  That  witness 
never  beard  of  the  solvency  of  Turner  being 
questioned  until  after  1884,  etc.  The  claim- 
ant testified,  among  other  things,  that  he  had 
no  Information  of  Turner  being  embarrassed 
until  1880;  that  he  had  no  knowledge  of  the 
Sharp  debt  until  1886;  that  he  made  the 
trade  for  the  place  In  April  or  May,  1883; 
that  the  place  was  then  in  bad  shape,  and, 
as  soon  as  he  bought  it,  went  to  work  and 
Improved  it;  that,  at  the  time  they  traded. 
Turner  owed  him  $50  on  a  salary  Turner 
had  been  paying  him  previously,  and  he  paid 
Turner  cash  along,  and  Turner  traded  with 
him  some  in  the  store;  that  he  gave  no 
notes  for  the  land  nntil  Turner  made  him  the 
deed,  in  1884;  that  he  was  due  Turner  $70, 


and  gave  Turner  duebill  for  that;  that  he 
(claimant)  drew  the  deed,  and  put  his  wife's 
name  In  it,  on  his  own  account;  that  she  clerk- 
ed in  the  little  store  while  he  worked  in  the 
field,  and  that  Is  where  they  made  the  money 
and  paid  for  it.  He  denied  saying  that  any 
part  of  the  property  was  given  to  his  wife. 

The  motion  for  new  trial  contained  the 
grounds  that  the  verdict  was  contrary  to 
law,  evidence,  etc  Also,  because  the  court 
erred  In  allowing  claimants  to  amend  their 
claim  affidavit,  and  In  permitting  claimants 
to  make  two  separate  affidavits  of  amend- 
ment to  the  original  affidavit,  as  set  forth 
above,  over  objections  of  plaintiff.  The  or- 
der allowing  the  amendment  recites  that  it 
was  allowed  after  submitting  the  amend- 
ment to  counsel  for  plaintiff.  Error  in  re- 
fusing to  dismiss  the  affidavits  so  amended, 
and  also  in  refusing  to  dismiss  the  Joint  af- 
Udavlt  with  the  amended  affidavits,  on  mo- 
tion of  plaintiff's  counsel,  because,  when  the 
claim  affidavit  was  so  amended,  the  claim 
bond  made  on  the  original  claim  affidavit 
fell  or  became. inoperative  against  the  se- 
curities on  that  bond,  and  they  were  dis- 
charged, and  there  was  no  new  bond  given 
with  the  new  or  amended  affidavits,  and 
they  should  be  dismissed,  the  securities  not 
having  ratified  the  bond  with  theamendment. 
Error  in  ordering  the  trial  of  the  case  of 
Hicks  separate  from  ,that  of  Mrs.  Hicks, 
over  objection  of  plaintifTs  counsel  Error 
in  ruling  out  the  following  evidence  of  W. 
S.  Veal:  "I  heard  C.  W.  Turner  In  Decem- 
ber, 1882,  or  about  a  year  after  Turner  made 
me  a  deed,  say  that  he  had  given  one-half 
of  the  Oak  Hill  place  to  his  daughter  Mary 
V.  Hicks,  and  had  sold  the  other  half  to 
his  son-in-law  Thomas  W.  Hicks."  Error  in 
ruling  out  evidence  of  James  A.  Parker  of- 
fered by  plaintiff:  "I  lived  about  two  miles 
from  the  Oak  Hill  place  In  '82,  '83,  and  '84. 
and  still  live  at  same  place.  Have  known 
the  Oak  Hill  property  33  or  34  yoirs.  Think 
it  was  worth  $10  per  acre  in  1881,  and  $12 
in  1885.  I  had  conversation  with  C.  W. 
Turner  in  1881,  with  reference  to  building 
church  on  the  Oak  Hill  place,  and  in  the 
conversation  he  stated  that  he  had  given  the 
Uak  Hill  property  to  his  daughter  in  1881. 
T.  W.  Hicks  was  in  possession.  Hicks  has 
improved  the  place.  Neither  Hicks  nor  his 
wife  was  present  during  conversation  with 
Turner."  Movant  alleges  that  this  evid^ice 
was  admissible  to  contradict  O.  W.  ToTDer. 
"and  sworn  by  Livingston,"  and  as  to  say- 
ings of  Turner  which  are  in  proof.  Error  In 
ruling  out  evidence  of  R.  L.  Griffin,  when 
offered  by  plaintiff:  "I  bad  a  conversation 
with  C.  W.  Turner  about  Oak  Hill  place.  I 
went  to  Turner  In  1881,  in  December,  to 
lease  the  place  from  him.  He  said  he  bad 
given  it  to  Delia,  T.  W.  Hicks'  wife,  but 
would  see  her,  and  find  oat  if  he  could  get 
it  from  her.  In  February  or  March,  1882,  he 
wrote  me  that  he  had  seen  Delia,  and  could 
not  get  it.    I  have  searched  for  the  letter. 
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and  cannot  find  it    Neltber  Hicks  nor  his 
wife  was  present  at  the  conversation,  and 
no  one  was  present,  so  far  as  I  remember, 
but   Turner    and    myself.    I    don't    know 
whether  Hicks  was  living  there  or  not  at 
that  time,  but  my  best  recollection  Is  that 
be  was.    I   have  stated,   In   substance,   all 
the  conversation  with  Turner."     Movant  al- 
leges that  the  exclusion  of  this  evidence  was 
error  because  In  rebuttal  of  what  LlvingstMi 
swore  Turner  testified  on  fotmer  trial  and 
the  sayings  of  Turner,  defendant,  when  In 
possession.  Error  in  refusing  to  let  plalntitT  In 
11.  fa.  read  to  the  Jury  the  plea  of  tender  by 
plalntltr,  and  also  in  refusing  to  allow  plain- 
tin's  counsel  to  show  by  plaintiff  that  ha 
hied  the  plea  at  the  first  term  of  the  court 
to  which  the  claim  was  filed,  and  tendered 
the  ^5U0  to  claimants  In  open  court,  and  had 
the  $500  ready  to  pay  over  to  them  ever 
since  the  tender  at  the  first  term,  and  now 
has  it  ready  to  pay  over  to  them,  to  sav* 
them    harmless.    The   plea   was:    "Even   it 
the   property   levied   on   was   purchased   in 
good  faith,  the  consideration  for  the  same, 
to  wit,  $500,   was  greaUy  Inadequate,  and 
plaintiff  now  brings  into  court  and  tenders 
to  claimant  said  $500,  the  amount  claimed 
to  have  been  i>aid  defendant  for  the  prop- 
erty, and  asks  that  said  property  may  be 
held  subject  to  sale  under  his  fl.  fa.  on  said 
Inadequacy  of  consideration."    Error  in  rul- 
ing ont  the  tax  fl.  fas.  of  1883  and  1884,  for 
$3,0U0,  against  Langly,  defaulting  tax  col- 
lector of  Newton  county,  and  L.  F.  Living- 
ston, C.  W.  Turner,  securities  on  his  bond, 
when  tendered    in    evidence    by  plaintiff. 
These  fl.  fas.  are  not  set  ont  in  the  motion, 
nor  attached  thereto,  and  are  no  further 
described  than  as  above  stated.    Error  In 
rejecting  the  following  evidence  of  plaintiff 
when  offered  by  him:    "The  accounts  of  T. 
W.  Hicks  and  C.  W.  Turner  on  the  books 
kept  by  Hicks  the  years  1881,  1882,  1883, 
1884  were  standing  open  and  unsettied  on 
the  books."    In  a  note  to  this  ground  the 
Judge  states:    "The  testimony  was  rejected 
l>ecaTise  the  book  was  in  evidence  on  first 
trial,  and  has  been  lost  since;  but  what  the 
bo<A  showed  was  placed  in  the  brief  of  evi- 
dence, and,  because  of  the  loss  of  the  bo<A 
since,  the  brief  of  evidence  on  that  point 
bad  been  heard  In  evidence  on  the  trial.*' 
Urror   in   allowing   the   following   remarks 
made  by  Judge  Boynton,  counsel  for  claim- 
ant, before  and  In  the  presence  of  the  Jury, 
and  also  the  following  remark  of  the  court, 
made  before  and  in  the  presence  of  the  Jury: 
>«  lain  tiff's   counsel   asked    him:    "You   ten- 
dered Mr.  Hicks  and  his  connsel  on  the 
otber  aide  $500,  the  amount  be  paid  for  the 
land?       A.  Yes,    sir.     Q.  You    liave    been 
ready  to  pay  it  ever  since?    By  Judge  Boyn- 
ton:   We  object  to  this.    The  only  question 
Iiere  is,  is  the  proper^  subject  or  not  sub- 
ject?   The  gentlemen  cannot  buy  Mr.  Hicks' 
property  wltboat  Us  consent    By  the  Court: 
I  don't  tblnk  yoo  are  entitled  to  make  that 


proof.  If  it  is  an  element  In  the  case,  it 
can  be  put  in  the  verdict"  Error  In  failing 
and  refusing  to  charge  on  the  subject  of  the 
tender  of  $500.  Error  in  refusing  to  give 
the  following  written  charge,  requested  by 
plaintiff:  "If  you  believe  the  evidence  that 
the  defendant  and  O.  W.  Turner  sold  the 
property  In  dispute,  and  made  a  deed  to  the 
same  to  the  claimant  T.  W.  Hicks,  for  the 
purpose  of  defrauding,  delaying,  or  hinder- 
ing his  creditors,  and  T.  W.  Hicks  had  no- 
tice of  such  intention,  or  reasonable  ground 
for  suspecting  such  Intention,  then  such 
deed  would  be  void  as  to  O.  W.  Turner's 
creditors;  and,  if  the  plaintiff  in  fl.  fa.  was 
at  the  time  one  of  bis  creditors,  you  would 
be  authorized  to  find  the  property  subject  to 
the  plaintiff's  fi.  fa."  "If  you  believe  from 
the  evidence  that  the  price  claimed  to  have 
been  paid  for  the  property  in  dispute  was 
so  grossly  Inadequate  as,  combined  with 
other  circumstances,  would  amount  to  fraud, 
then  the  contract  of  such  sale  would  have 
been  void  as  to  G.  W.  Tamer's  creditors; 
and,  if  the  plaintiff  in  fi.  fa.  was  at  the  time 
one  of  Turner's  creditors,  the  transaction 
would  have  been  void  as  to  the  plaintiff  In 
fi.  fa.,  and  you  would  be  authorized  to  find 
the  property  subject  to  the  plaintiff's  fl. 
fa."  "If  you  believe  from  the  evidence  that 
'X\  W.  Hicks  purchased  the  property  in  dis- 
pute in  good  faith  from  the  defendant  C.  W. 
Turner,  and  paid  Turner  for  it,  and  that  the 
price  paid  for  It  was  an  Inadequate  one, 
and  that  Turner  was  at  the  time  in  falling 
circumstances,  and  that  at  the  time  the 
plaintiff,  W.  H.  Sharp,  was  one  of  Turner's 
creditors,  then  you  would  be  authorized  to 
find  the  property  subject  to  the  plaintiff's 
fl.  ftu,  to  the  extent  of  the  difference  be- 
tween the  actual  value  of  the  property  at 
the  time  of  the  purchase  and  the  amount 
paid  by  Hicks  for  it;  and,  if  yon  should 
so  tlnd,  you  will  state  in  your  verdict  the 
amount  of  this  difference."  "Fraud  voids 
all  contracts,  and  whilst  fraud  may  not  be 
presumed,  being  in  Itself  subtle,  slight  cir- 
cumstances may  be  sufficient  to  carry  con- 
viction of  its  existence.  Wlien  a  person  who 
is  in  debt  disposes  of  his  property,  and  the 
transaction  Is  attacked  by  his  creditors  on 
the  grround  of  its  being  fraudulent  the  al- 
leged fraud  may  be  established  by  various 
circumstances,  such  as  the  insolvency  of  the 
debtor  at  the  time,  grossly  Inadequate  con- 
sideration or  price  paid  the  debtor  for  the 
property,  when  the  sale  is  out  of  the  usual 
course  of  business,  an  unusual  mode  of  pay- 
ment, false  recitals  of  the  consideration  of 
the  alleged  sale  of  the  property,  and  near 
relationship  of  the  parties  concerned  In  the 
transaction."  In  a  note,  the  Judge  states 
that  the  request  was  not  given  unless  em- 
braced in  the  general  charge.  Error  in 
diarglng:  "The  existence  of  fraud,  gentle- 
men, makes  all  contracts  void  when  estab- 
lished by  proof  to  the  satisfaction  of  the 
jury.    But   fraud  cannot  be  presumed;    it 


Digitized  by 


Google 


212 


SOUTHEASTERN  BEPORTBB,  Vol.  2L 


(Go. 


must  be  proved.  And  yet,  frand  being  in 
its  nature  subtle,  slight  circumstances  may 
be  sulBclent  to  prove  Its  exlsl^nca  Now, 
that  is  the  rule  which  covers  all  transactions 
of  fraud,  and  which  covers  this  transaction 
upon  the  question  of  fraud.  Another  is 
where  there  Is  a  near  relation  a  party  to 
it.  Now,  then,  it  is  claimed  here  that  this 
being  a  contract  or  sale  to  a  near  relation, 
that  it  is  a  badge  of  fraud.  My  undcratand- 
Ing  of  the  law,  as  pronounced  by  the  su- 
preme court  in  tills  case.  Is  that  if  there  are 
other  badges  of  fraud  besides  the  matter  of 
relationship,  which  require  explanation,  then 
the  transaction  for  this  cause  should  be 
more  closely  scrutinized.  Now,  It  is  for  you 
to  determine  whether  there  are  badges  of 
fraud  which  require  to  be  passed  upon  in  ad- 
dition to  the  fact  of  the  parties  being  close- 
ly related.  If  you  do  not  think  there  are 
badges,  why  you  will  not  do  so.  If  you 
think  there  are,  then  you  must  examine  the 
transaction  closely."  Movant  alleges  that 
the  court  should  have  stated  what  are 
badges  of  fraud,  and  then  left  the  Jury  to 
determine  If  any  such  were  proved. 

O.  W.  Oleaton  and  Capers  Dickson,  for 
plaintiff  in  error.  Jas.  S.  Boynton  and  B. 
F.  Edwards,  for  defendants  in  error. 

PEB  CURIAM.    Judgment  reversed. 


BALDWIN  T.  WESTBBN  UNION  TEL.  CO. 
(Supreme  Court  of  Georgia.    April  9,  1894.) 

Action  against  TELsouAPa  CoitPAsr  —  Failubb 
TO  Tbaksuit  Message — Damaoes— Loss  or  Em- 
ployment —  Ambndmbnt  Of  Declaration  — 
Claim  foh  Fenaltt. 

1.  Where  one,  having  an  offer  of  employ- 
ment at  a  specific  compeusation  per  month,  prop- 
erly delivered  to  a  telegraph  company  for  trans- 
mission a  message  accepting  the  offer,  failure  of 
the  company  to  transmit  and  deliver  the  message, 
in  consequence  of  which  the  offer  expired  by  rea- 
son of  nonacceptance  within  the  time  limited 
in  its  terms,  and  thus  the  opportunity  of  employ- 
ment was  lost,  the  sender  of  the  message  may  re- 
cover of  the  company  for  its  breach  of  duty 
such  damages  as  he  actually  sustained  by  reasoa 
of  the  failure  to  transmit  and  deliver  his  message 
of  acceptance.  Prima  facie  sudi  offer  of  em- 
ployment would  cover  the  term  of  at  least  one 
month,  and  if  he  remained  unemployed  for  that 
length  of  time,  and  could  not  obtain  employment 
elsewhere,  he  would  be  entitled  to  recover  at 
least  one  month's  stages. 

2.  The  penalty  provided  by  statute  for  fail- 
ure to  transmit  and  deliver  messages  promptly 
is  a  separate  and  distinct  cause  of  action  from 
the  damages  recoverable  under  the  general  law 
for  like  default;  and,  while  the  statute  allows 
both  causes  to  be  joined  in  the  same  action,  there 
is  no  anthority,  where  one  is  omitted,  for  intro- 
ducing it  by  way  of  amendment  to  the  declara- 
tion pending  the  action. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Talbot  county; 
W.  B.  Butt,  Judge. 

Action  by  J.  R.  Baldwin  against  the  West- 
em  Union  Telegraph  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Reversed. 


J.  J.  Bull,  for  plaintiff  in  error.    Oustln, 
Ouerry  &  EaU,  for  defendant  in  error. 

SIMMONS,  J.    The  plaintiff  sued  the  tele- 
gn^ph  company  for  $2,000  damages  on  ac- 
count of  the  neglect  and  refusal  of  Its  agent 
to  transmit  a  message  from  the  plaintiff  ac- 
cepting a  situotlon  which  had  been  offered 
him,  In  consequence  of  which  he  failed  to 
obtain  the  situation;  and  for  $50  on  acooiint 
of  expenses  and  time  lost  in  going  to  obtain 
it.   The  declaration  alleges  that  on  the  3d 
of  July,  1892,  the  plaintiff  received  a  mes- 
sage from  W.  E.  Martin,  a  conductor  In  the 
employ  of  the  Central  Railroad  ft  Banking 
Company,  that,  if  be  would  come  to  Macou 
at  once,  &Iartln  would  give  him  a  position 
on  bis  train  as  flagman  at  a  salary  of  $4.'! 
per  month,  and  for  plaintiff  to  notify  Mar- 
tin of  his  acceptance  of  the  offer  or  come 
to  Macon  Immediately.    Plaintiff  was  out  of 
employment,  and  was  needing  and  seeking 
a  position  on  the  railroad,  as  be  had  some  ex- 
perience as  a  flagman  on  a  railroad  train: 
and  on  Monday,  July  4,  1892,   he  wrote  a 
telegraphic  message  directed  to  W.  E.  Mar- 
tin at  Macon,  Qa.,  notifying  him  of  his  ac- 
ceptance, and  that  he  would  come  to  Macon 
by  the  flrst  train,  which  message,  on  the 
same  day,  about  half  past  9  o'clock  a.  m.. 
was  delivered  to  J.  A.  Potlce,  an  authorized 
agent  of  the  defendant,  at  Its  office  at  Bos- 
tick,  Oa.,  a  station  on  the  Southwestern  Di- 
vision of  the  Central  Railroad,  with  instruc- 
tions to  transmit  the  same  by  the  wires  of 
the  defendant  to  W.  E.  Martin  Immediately, 
Martin  being  at  Macon,  Ga.    The  message 
was  received  by  Potlce  while  in  the  office 
of  the  defendant,  and  during  the  hours  the 
office  was  open  for  receiving  and  transmit- 
ting messages  over  its  line.    Potlce  willfully 
neglected  and  refused  to  transmit  the  mes- 
sage to  Martin,  who,  falling  to  receive  it 
and  expecting  to  bear  from  plaintiff,  after 
holding  the  place  open   for  him  until  late 
Monday  evening,  July  4,  1892,  gave  the  place 
offered  plaintiff  to  another  person.     There 
was  only  one  passenger  train  a  day   from 
Columbus  to  Macon  on  the  Central  Railroad, 
there  being  no  other  nearer  and  convenient 
way  for  him  to  reacb  Macon,  and  said  train 
arrived  at  Bostick  about  0  o'clock  p.  m.    He 
went  to  Bostick  the  same  day,  arrlvlufc  th^e 
about  6  o'clock  p.  m.,  to  take  the  train,  and 
Inquire  of  Potlce  If  he  had  sent  tbe  message 
to  Martin,  when  be  was  Informed  by  Potioe 
that  he  had  not,  as  he  "did  not  thhik  Martin 
was  In  Macon."    Said  agent  failed  and  re- 
fused to  notify  plaintiff  that  he  would  not 
send  the  message  after  receiving  it,  and  yet 
be  Iiad  ample  opportunity  to  do  so,  or  to  re- 
turn tbe  message  to  plaintiff.    Nevertbele«« 
plaintiff  took  the  train  to  Macon,  and  Im- 
mediately on  his  arrival  saw  Martin,  who  in- 
formed him  that,  in  consequence  of  not  re- 
ceiving a  message  accepting    the  position 
during  the  day,  he  had  given  the  position  to 
another  person,  liut  that  If  be  had  received 
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plaintUTs  message  he  wonld  have  held  the 
place  for  plaintiff  nntU  he  arrived  In  lilacon. 
The  salary  of  flagman  la  worth  (45  per 
month,  and  plaintiff  would  hare  received 
that  salary,  and  could  have  kept  his  pe- 
tition as  long  as  he  discharged  his  duties 
faithfully;  and  plaintiff  lost  the  position  of- 
fered him  by  the  wrongful  and  fraudulent 
acts  of  the  defendant's  agent  In  not  trans- 
mitting the  message,  or  In  not  notifying  him 
at  the  time  It  was  delivered  that  he  would 
not  transmit  it.  Plaintiff  Is  still  out  of  em- 
ployment, and  unable  to  secure  a  position, 
altitongh  he  lias  tried  repeatedly.  The  dec- 
laration was  filed  August  16,  1892.  The  de- 
fendant demurred  to  so  much  of  the  declara- 
tion as  sought  to  recover  damages  from  ftiil- 
nre  to  obtain  the  situation.  The  demurrer 
was  sustained,  and  to  this  mllng  the  plain- 
tiff exceiitcd. 

1.  We  think  the  court  erred  in  sustaining 
the  demurrer.  That  the  plaintiff  lost  the 
situation  through  the  defendant's  breach  of 
duty  In  failing  to  transmit  his  message  ac- 
cepting the  offer,  and  that  he  thereby  sus- 
tained actual  damage,  which  could  be  defi- 
nitely measured  and  assessed,  we  think  Is 
clear  enough  from  the  allegations  in  the 
declaration.  It  appears  that  the  message 
was  delivered  to  the  agent  of  tbfi  telegraph 
company  at  an  early  hour  the  next  morning 
after  the  receipt  of  the  offer,  and  that  the 
party  tendering  the  situation  treated  the  of- 
fer as  open  until  late  that  evening.  Bad  the 
message  been  transmitted  and  delivered  be- 
fore the  offer  expired,  a  binding  contract  of 
employment  woidd  have  existed.  The  offer 
was  definite  as  to  the  situation  and  the  sal- 
ary, and  covered  a  definite  period  of  em- 
ployment. An  oBa  of  employment  at  so 
mnch  per  month  will,  in  the  absence  of  any- 
thing further  indicating  the  i>erlod  of  em- 
ployment intended,  be  treated  as  meaning 
employment  for  a  term  of  one  month.  See 
Magarahan  t.  Wrtght,  83  Ga.  778,  777,  10  S. 
E.  584.  and  authorities  cited.  As  it  is  alleg- 
ed tbat  the  plaintiff  was  unemployed  at  the 
time  he  received  the  offer,  and  remained  so 
up  to  the  time  the  salt  was  filed,  more  than 
a  month  afterwards,  and  was  unable  dur- 
ing that  period  to  obtain  other  employment, 
it  appears  that  he  was  damaged  to  the  ex- 
tent at  least  of  one  month's  salary.-  As  to 
the  measure  of  damages  in  such  cases,  see 
Tbomp.  BUectr.  (Bd.  1801)  t  828,  and  cases 
dted. 

2.  Tbe  court  did  not  or  In  holding  that 
the  plaintiff  could  not  amend  the  declaration 
so  as  to  claim  tbe  statutory  penalty  tor  the 
fallare  to  transmit  the  message^  Tbe  pen- 
alty provided  by  tbe  statute  Is  a  separate 
and  distinct  cause  of  action  from  the  dam- 
ages reoovwable  under  the  general  law  for 
like  default;  and,  while  the  statute  al- 
lows both  causes  to  be  Joined  in  the  same 
action,  there  Is  no  authority,  where  one  is 
omitted,  for  introducing  It  by  way  of  amend- 
ment to  tbe  declaration  pending  the  action. 


No  amendment  adding  a  new  and  distinct 
cause  of  action  Is  allowable,  unless  express- 
ly provided  for  by  law.  Code,  g  3480.  Judg- 
ment reversed. 


PARKER  et  al.  v.  BARLOW  et  si. 

(Supreme   Court  of  Georgia.    April  23,   1804.) 

Bale  of  Timbeb  —  Warbakty  as  to  Quastitt— 

Dauaoes  fob  Bbbaoh  —  Refusal  to  Deliver 

— Action  against  Vesdok's  Exbcctobb. 

1.  One  who  sells  a  mass  of  timber,  consist- 
ing of  trees  suitable  for  firewood  which  have 
been  cut  down  and  are  still  lying  upou  his  land, 
receiving  a  gross  price  therefor,  upon  an  esti- 
mate tllat  the  quantity  will  prove  to  be  so  many 
cords  of  wood,  and  warranting  tbat  the  quantity 
will  proTe  to  be  so  many  cords  of  wood,  and 
warranting  that  the  quantity  shall  consist  of 
that  number  of  cords,  is  liable  upon  bis  warranty 
for  any  deficiency  in  the  estimated  qoantity; 
but  the  measure  of  damages  for  a  breach  of  the 
warranty  is  not  the  market  value  of  the  wood, 
but  a  due  proportion  of  the  purchase  money,  with 
interest  thereon. 

2.  In  such  case.  If  some  of  the  wood  was 
actually  receiired  bv  the  buyer,  and  no  act  re- 
mained to  be  done  oy  tbe  seller  to  complete  de- 
livery of  the  residue,  title  to  the  residue,  as  well 
as  to  Uie  part  received,  vested  immediately  in 
the  buyer;  and  if,  after  the  death  of  the  seller, 
his  executors,  whether  acting  professedly  in  their 
representative  capacity  or  not,  prevented  the 
buyer  by  any  wrongful  act  from  entering  upon  tbe 
land,  and  converting  the  trees  into  cord  wood, 
and  removing  the  same  ^herefrom,  this  would  be 
a  mere  personal  tort  by  the  executors,  for  which 
they  wonid  be  liable  personally,  but  not  in  their 
representative  capacity.  If  they  merely  object- 
ed to  an  entry,  without  doing  or  threatening  to 
do  any  violent  act  to  prevent  it,  the  objection 
could  and  should  have  heen  disregarded,  as  the 
license  of  the  testator  to  enter  for  removing 
the  wood  was  not  revocable  either  by  himself 
or  by  his  personal  representatives. 

3.  If  the  delivery  of  the  residue  was  Incom- 
plete at  the  death  of  the  testator,  it  was  the 
duty  of  tie  executors  to  complete  the  delivery, 
and  they  were  subject  to  an  action  in  their  rep- 
resentative capacity  for  refusing  so  to  do;  and, 
the  measure  of  damages  would  be  the  market 
value  of  the  trees  as  they  lay  upon  the  ground 
at  the  time  delivery  ought  to  have  been  made. 
As  to  any  deficiency  in  the  quantity,  the  breach 
of  warranty  would  be  the  basis  of  action,  and  the 
measure  of  damage  the  same  as  indicated  above 
in   the  first  headnote. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Sumter  county; 
W.  H.  Fish,  Judge. 

Action  by  Barlow  and  Coleman  against 
Mallsaa  and  Joseph  Parker,  executors.  Judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror.   Reversed. 

The  following  la  the  official  report: 

Barlow  and  Coleman  sued  Mallssa  and 
Joseph  Parker,  as  fficecutors  of  Barney  Par- 
ker, alleging  that  Barney  Parker  sold  them 
a  lot  of  wood,  In  trees  unsplit,  lying  upon 
bis  land,  for  |160,  verbally  guarantying  that 
it  contained  440  cords;  that  petitioners,  under 
the  terms  of  the  sale,  were  to  split  and  haul 
the  wood  off  the  land;  that  they  paid  Bar- 
ney the  $150  before  his  death,  and  In  ac- 
cordance with  the  contract  had  hauled  off 
and  sold  five  cords  of  wood;  that  after  Bar- 
ney's death  defendants  refused  to  permit 
petitioners  to  enter  upon  the  land  and  spilt 
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&nd  sell  the  wood,  but  took  charge  of  the 
wood,  split  and  sold  It,  and  appropriated  the 
proceeds  to  the  account  of  Barney  Parker's 
estate,  thereby  damaging  petitioners  $950. 
By  amendment,  petitioners  alleged  that  they 
bought  of  Barney  440  cords  of  wood,  and 
paid  him  $150  therefor;  that  when  the  wood 
was  bought  it  was  in  trees  lying  on  the 
ground,  not  cut  up,  and,  Barney  being  anx- 
ious to  have  it  cut  up  and  hauled  off,  peti- 
tioners bought '  it,  and  paid  him  the  pur- 
chase price,  and  prepared  to  cut  and  haul 
it,  and  partly  executed  the  contract,  and 
afterwards  Barney  died;  that  the  wood  was 
on  Barney's  land  In  the  shape  of  trees,  and 
undelivered  at  the  time  of  his  death,  and 
never  was' afterwards  delivered,  but  delivery 
was  refused  by  defendants;  that,  after  de- 
fendants had  qualified  as  executors,  petition- 
ers went  after  their  wood  to  cut  and  haul  it 
to  market,  but  defendants  refused  to  dC; 
liver  it  to  them,  and  to  allow  them  to  have 
said  trees,  or  to  cut  the  trees  Into  wood, 
and  thereby  petitioners  could  not  get  their 
trees  or  wood  contained  in  the  trees,  but  de- 
fendants retained  the  wood,  and  used  it  for 
the  benefit  of  the  estate,  the  wood  being 
worth  $900,  or  other  such  sum.  There  was 
a  verdict  for  plaintiffs  for  $391.50,  for  value 
of  435  cords  of  wood.  Defendants  moved 
for  a  new  trial,  and,  their  motion  being  over- 
ruled, excepted.  The  motion  contained  the 
general  grounds:  That  the  verdict  was  con- 
trary to  law,  evidence,  etc.;  further,  because 
the  court  erred  in  not  sustaining  the  demurrer 
to  the  declaration.  What  the  demurrer  was 
does  not  appear,  nor  is  it  specified  as  material 
In  the  bill  of  exception.  Error  in  not  sus- 
taining defendants'  motion  fora  nonsuit  The 
court  erred  in  charging  the  Jury  the  second 
supplementary  charge,  without  any  request 
from  them  to  do  so;  and  upon  said  charge 
the  court  erred  In  giving  the  Jury  in  charge 
the  following  charge:  'I  charge  you.  If  you 
believe  from  the  evidence  that  the  plaintiffs. 
Steve  Barlow  and  Fred  Coleman,  bought  440 
cords  of  wood  from  Barney  Parker,  or  a  lot 
of  wood  from  Barney  Parker  wlilch  he  guar- 
antied to  contain  440  cords,  and  they  paid 
him  for  the  wood,  and  the  wood  was  on 
Barney  Parker's  land  at  the  time  the  plain- 
tiffs bought  it,  and  it  was  agreed  or  under- 
stood between  the  plaintiffs  and  Barney 
Parker  that  the  plaintiffs  were  to  have  the 
right  to  go  on  the  land  and  cut  op  that  wood 
and  haul  it  away,  If  that  was  the  agreement, 
and  at  the  time  of  Barney  Parker's  death 
they  bad  not  hauled  it  ail  away,  bad  not 
gotten  all  they  had  purchased,  and  after  uls 
death  J.  O.  Parker  and  Mallssa  Parker,  as 
executor  and  executrix  of  Barney  Parker, 
went  into  possession  of  the  land  on  which 
that  wood  was  cut;  if  they  took  charge  of 
the  land  as  the  estate  of  Barney  Parker, 
and  took  possession  of  the  wood,  and  refus- 
ed or  objected  to  the  plaintiffs  going  on  that 
land  and  cutting  that  wood  and  hauling  it 
sway,  as  Barney  Parker  had  agreed  that 


the  plaintiffs  should  do,  if  that  was  the 
agreement,— then  I  charge  }'ou  the  plalntilt.s 
would  be  entitled  to  recover  against  the  ex- 
ecutors for  the  market  value  of  the  wood 
that  they  failed  to  cut  by  reason  of  the  re- 
fusal or  objection  of  the  defendants  to  per- 
mit them  to  go  on  the  land  and  cut  up  and 
haul  away;  and  I  charge  you,  If  that  Is 
the  truth  of  the  case,  they  would  be  liable  for 
the  market  value  of  the  wood  that  the  plain- 
tiffs did  not  get  on  that  account;  and,  if  that 
was  the  truth  of  the  case,  it  would  make 
no  difference  whether  the  executors,  or  ei- 
ther of  them,  after  that  time  appropriated 
the  wood  to  their  own  use  and  benefit;  1 
mean.  If  either  of  the  executors  objected  or 
refused,  and  the  plaintiffs  did  not  get  it 
on  that  account'"  Error  in  refusing  to 
charge  the  following  wrlttoi  request  from 
defendants:  "If  you  believe  from  the  evi- 
dence that  Barney  Parker  in  his  lifetime  ful- 
ly completed  his  part  of  the  contract  of  sale, 
and  delivered  the  wood  in  controversy  to 
the  plaintiffs  In  his  lifetime,  and  allowed 
them  In  his  lifetime  to  take  charge  of  the 
same,  and  that  Barney  Parker  bad  fully 
completed  his  part  of  the  contract,  then  the 
plaintiffs  could  not  recover  in  this  form  of 
action,  and  therefore  the  estate  of  Barney 
Parker  would  not  be  liable,  -and  the  plain- 
tiffs could  not  recover  against  the  estate  of 
Barney  Parker;  and  if  you  believe  from  the 
evidence  that  after  the  death  of  Barney 
Parker  the  plaintiffs  entered  upon  the  land 
on  wtiicb  the  wood  was,  without  the  consent 
of  the  executors,  it  Is  a  drcn&stance  go- 
ing to  show  that  Barney  Parker  bod  fully 
completed  his  part  of  the  contract"  As  to 
this  ground,  the  court  below  states  that  aU 
of  this  request  which  is  proper  was  sul>- 
stantlally  charged.  Error  in  chargbig,  as  set 
forth  hi  the  ground  first  before  the  last-men- 
tioned ground,  and  prior  to  the  charge  there- 
in mentioned:  "So  it  is  important  for  you 
to  inquire  and  decide,  according  to  the  evi- 
dence in  the  case,  whether  or  not  there 
was  a  delivery  of  this  wood,  whether  or 
not  it  was  taken  by  the  executor,  or  wheth- 
er or  not  it  was  taken  by  the  executrix." 
Also,  the  following  charge:  "If,  however, 
this  is  not  the  true  theory  of  the  case, 
but  If  the  wood  was  delivered  by  Barney 
Parker  to  the  plaintiffs,  either  by  an  actual 
delivery  or  a  constructive  delivery,  or  if  a 
delivery  was  intended  to  be  deferred,  not 
by  agreement  of  the  plaintiffs  and  Barney 
Parker,  and  after  Barney  Parker's  death  his 
executors,  or  one  of  them,  took  the  wood 
and  converted  it  to  his  own  use,  and  the  es- 
tate got  no  benefit  from  it  or  its  proceeds, 
then  the  estate  would  not  be  liable,  and  the 
plaintiffs  could  not  recover  in  this  case." 

Ij.  3.  Blalock  and  B.  G.  Speer,  for  plain- 
tiffs in  error.  J.  C.  Mathews  and  J.  A.  An» 
ley  &  Son,  for  defendants  in  error. 

SIMMONS,  J.  L  The  pleadings  and  the 
eridence,  so  far  as  material,  will  I>e  found 
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In  the  official  report  It  will  be  seen  by 
reference  to  the  pleadings  that  the  plalntlfls 
sousbt  to  recover  tipon  one  or  the  other  of 
two  theories  set  ont  In  the  declaration.  One 
of  these  theories  was  that  they  had  purchased 
a  quantity  of  wood,  consisting  of  a  number  of 
trees  which  bad  been  felled  by  the  testator  of 
the  defendants,  and  were  lying  upon  his  land; 
that  he  warranted  that  there  were  440  cords; 
that  they  paid  him  $160  for  the  trees  as  they 
lay  upon  the  land;  and  that  there  was  a  breach 
of  the  warranty.  In  that  they  did  not  re- 
ceive that  many  cords,  because  tne  execu- 
tors refused  to  allow  them  to  enter  upon  the 
land  and  cut,  split,  and  remove  the  trees. 
The  other  theory  was  that  they  purchased 
from  the  testator  this  quantity  of  wood,  and 
that  he  delivered  to  them  five  cords  of  It 
before  his  death,  and  that  after  his  death 
his  executors  refused  to  deliver  the  rest  of 
the  wood  when  requested  to  do  so,  whereby 
the  plaintiffs  were  damaged,  etc.  Upon  both 
of  these  theories  the  trial  judge  gave  the 
same  charge  to  the  jury  in  relation  to  the 
measure  of  damages.  After  reciting  the 
pleadings,  he  Instructed  them  that  the  plaln- 
tUts  would  be  entitled  to  recover  against 
the  executors  the  market  value  of  the  wood 
the  former  had  failed  to  cut  by  reason  of 
the  refusal  or  objection  of  the  defendants 
to  allow  them  to  go  upon  the  land  and  cut 
or  haul  it  away.  We  think  this  charge  was 
error,  as  applied  to  the  original  declaration, 
which.  In  substance,  was  an  action  for 
breach  of  warranty.  Where  one  sells  to  an- 
other a  quantity  of  wood  lying  upon  his 
land,  receiving  a  gross  price  therefor,  upon 
an  estimate  that  the  quantity  will  prove  to 
be  so  many  cords  of  wood,  and  warranting 
that  the  quantity  shall  consist  of  that  num- 
ber of  cords,  he  is  liable  upon  his  warranty 
for  any  deficiency  in  the  estimated  quan- 
tity; but  the  measure  of  damages  tor  a 
breach  of  the  warranty  is  not  the  market 
TBlue  of  the  wood,  but  a  due  proportion  of 
the  piu-chase  money,  with  interest  thereon. 
To  Illustrate:  If  the  testator  guarantied  that 
there  were  440  cords,  and  the  purchasers  re- 
ceived only  one-fourth  of  this  quantity,  the 
vendor  or  his  executors  would  not  be  liable 
for  the  market  value  of  the  three-fourths  not 
delivered,  but  would  be  liable  only  for  three- 
fourths  of  the  purchase  money,  in  an  action 
for  the  breach  of  the  warranty.  Upon  the 
other  theory  of  the  case,  if  the  testator  had 
not  completed  the  delivery  of  the  wood  at 
the  time  of  his  death,  it  was  the  duty  of  his 
executors  to  complete  It;  and,  if  they  tall- 
ed  or  refused  to  do  so  when  requested,  an 
action  could  be  maintained  against  them  in 
thdr  representative  capacity,  and  the  meas- 
ure of  damages  In  that  case  would  be  dif- 
ferent from  that  above  announced.  In  the 
l&tter  case  they  would  be  liable  for  the  mar- 
ket value  of  the  wood  as  it  lay  upon  the 
ground  at  the  time  the  delivery  ought  to 
bare  been  made.  This  measure  would  ap- 
ply to  all  the  wood  actually  there  which 


the  executors  ought  to  have  delivered,  but 
would  not  apply  to  any  shortage.  Touching 
the  shortage,— that  is,  any  deficiency  In  the 
quantity  warranted,— the  recovery  would  not 
be  for  a  failure  to  deliver,  but  for  a  breach 
of  the  warranty  by  reason  of  the  nonexist- 
ence of  some  part  of  the  wood  paid  for;  and, 
as  to  this,  recovery  would  be  measured  by  a 
due  propottlon  of  the  price  paid. 

2.  The  defendants  were  sued  In  their  rep- 
resentative capacity,  it  being  claimed  that 
as  executors  they  refused  to  allow  the  plain- 
tiffs to  enter  upon  the  land  and  haul  the 
wood.  The  defendants  denied  that  they  were 
liable  as  executors.  In  otir  opinlou,  their  liabil- 
ity would  depend  upon  whether  the  delivery 
of  the  wood  was  completed  in  the  lifetime  of 
the  testator.  If  some  of  the  wood  was  actually 
received  from  the  testator,  and  no  act  re- 
mained to  be  done  by  him  to  complete  the 
delivery  of  the  residue,  title  to  the  residue, 
as  well  as  to  the  part  received,  vested  Im- 
mediately In  the  buyers;  and  if,  after  his 
death,  his  executors,  whether  acting  pro- 
fessedly in  their  representative  capacity  or 
not,  prevented  the  buyer  by  any  wrongful 
act  from  entering  upon  the  land  and  con- 
verting the  trees  Into  cord  wood,  and  re- 
moving the  same  therefrom,  this  would  be  a 
mere  personal  tort  by  the  executors,  for 
which  they  would  be  liable  personally,  bnt 
not  in  their  representatiTe  capacity.  If  they 
merely  objected  to  an  entry  upon  the  land, 
without  doing  or  threatening  to  do  any 
violent  act  to  prevent  it,  the  plaintiffs  could 
and  should  have  disregarded  the  objec- 
tion, because  the  law  is  that,  where  an 
owner  of  land  sells  trees  lying  upon  the 
ground,  they  are  personal  property,  and  by 
the  act  of  selling  them  he  gives  the  pur- 
chaser an  Implied  license  to  enter  upon  the 
land  and  remove  them,  if  the  purcliaser  does 
so  within  a  reasonable  time.  Having  sold 
the  trees,  and  received  the  purchase  money 
for  the  same,  the  title  vests  in  the  pur- 
chaser, and  the  implied  license  to  enter  upon 
the  land  and  remove  the  trees  is  Irrevocable, 
either  by  the  seller  or  his  personal  rep- 
resentatives. See  Tied.  Sales,  {  9T,  and  au- 
thorities cited. 

3.  The  other  question  in  the  case  is  fully 
covered  by  the  third  headnote,  with  what 
has  been  said  above  under  the  first  head  of 
this  opinion.   Judgment  reversed. 


DOBBINS  V.  BliANGHARD  et  al. 

(Supreme  Court  of  Georgia.    April  16,  1894.) 
LiABiLiTT  OF  Wira  on  Jonrr  Nora  —  Powbk  o» 

HdRBAND  AB  WiFB'B  AOSNT — EVIDBNCE. 

1.  A  joint  note  and  mortgage  being  execated 
by  husband  and  wife  for  a  consideration  in  mon- 
ej  afterwards  to  be  advanced  by  a  creditor,  the 
wife  Ii  trannd  only  to  the  extent  of  so  mcch  of 
the  consideration  as  she  afterwards  received; 
and  In  order  to  charge  her  with  advances  made 
to  her  hDBt>and  on  drafts  drawn  and  aiened  by 
him  individnally,  and  not  as  agmt  for  her,  the 
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creditor  mnst  show,  not  onl^  that  be  was  au- 
thorized to  act  as  her  agent,  bat  that  be  so  act- 
ed in  drawing  the  drafts  and  recelTing  their  pro- 
ceeds, or  else  that  the  proceeds  were  actually 
used  for  her  benefit  in  the  business  to  which  his 
agency  related. 

2.  A  power  of  attorney,  by  which  a  wife  ap- 
points her  husljand  to  act  for  her,  reciting  that 
she  has  l^is  day  nominated  and  appointed,  and 
does  by  these  presents  nominate  and  appoint  and 
authorize,  him  to  transact  all  and  any  business 
for  her,  make  for  her  all  necessary  purchases 
for  cash  or  on  credit,  and  execute  and  sign  such 
notes,  mortgages,  deeds,  and  other  papers  as  to 
him  may  seem  proper  and  rieht  for  the  advance- 
ment and  proper  management  of  her  business  of 
every  sort,  and  declarmg  that  she  ratifies  and 
confirms  all  his  acts  made  for  her  "in  pursu- 
ance of  the  aforesaid  purposes  from  and  after 
this  date  as  fully  and  completely  as  if  done  by" 
herself,  is  no  authority  tor  or  ratification  of 
drafts  previously  drawn  by  the  husband  in  his 
own  name,  and  consequently  this  power  will  not 
of  itself  justify  any  charge  against  her  for  the 
amount  of  such  drafts;  nor  will  she  be  charge- 
able with  the  amount  of  similar  drafts  drawn  by 
him  after  the  execution  of  such  power,  without 
extrinsic  evidence  showing  that  he  acted  as  her 
agent  or  attorney  in  drawing  the  drafts  and  re- 
ceiving the  proceeds,  or,  if  he  did  not,  that  he 
actually  applied  the  proceeds  to  her  use,  and  not 
to  his  own  use. 

3.  The  action  being  npon  a  joint  promissory 
note  made  by  husband  and  wife,  evidence  that 
In  point  of  fact  the  credit  was  given  to  the  wife 
only  is  not  competent.  This  would  contradict 
the  written  contract  on  which  the  action  is 
founded. 

4.  One  of  the  plaintiffs,  testifying  as  a  wit- 
ness, having  stated  in  his  evidence  that  he  was 
not  personally  acquainted  with  the  defendant 
when  she  shipped  certain  cotton,  and  that  all 
communication  between  them  had  been  by  letter, 
and  the  letters  themselves  tieing  in  evidence,  it 
was  not  competent  for  him  to  testify  that  she 
shipped  the  cotton  for  a  specified  purpose,  inas- 
mudb  as  this  purpose  could  not  be  known  to  him 
except  from  uie  corresijondence  or  by  hearsay. 

0.  In  an  action  against  the  wife  upon  a  joint 
promissory  note  made  by  her  and  her  husband, 
evidence  is  relevant  which  shows  that  a  part  of 
the  consideration  went  directly  from  the  creditor 
to  the  husband  on  a  draft  or  check  drawn  by 
him  individually,  and  was  used  by  him  or  by  a 
firm  of  which  he  was  a  member.  As  to  money 
obtained  by  a  husband  on  the  joint  credit  of  him- 
self and  wife,  and  applied  to  his  own  use,  he  is 
the  real  primary  debtor,  and  the  wife  is  in  the 
position  of  a  surety. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Olay  connty; 
J.  H.  Guerry,  Judge. 

Action  by  Blanchard,  Humber  &  Co. 
against  Mrs.  A.  O.  Dobbins.  Plaintiffs  had 
Judgment,  and  defendant  brings  error.  Re- 
versed. 

Following  is  the  official  report: 

Blanchard,  Humber  &  Co.  brought  assump- 
sit against  Mrs.  Dobbins  on  a  promissory 
note  dated  February  17,  1890,  and  foreclosed 
a  mortgage  given  to  secure  the  note,  both  of 
which  were  executed  by  the  defendant  and 
by  her  husband.  Dr.  W,  O.  Dobbins,  who 
died  December  16,  1890.  The  suit  was  com- 
menced In  July,  1891.  Both  cases  were  con- 
solidated and  tried  together,  and  the  Jury 
found  tor  the  plaintiffs  the  balance  they 
claimed  to  be  due  on  the  note  and  mortgage, 
$1,271.59  principal,  besides  interest  and  at- 
torney's fees.  The  defendant's  motion  fM*  a 
new  trial  was  overruled,  and  she  excepted. 


She  set  up  by  her  pleas;  (1)  That  the  note 
sued  on  was  not  her  debt,  but  that  of  her 
husband,  and  made  by  Dr.  Dobbins  and  her- 
self to  cover  whatever  advances  the  plain- 
tlffs  might  make  or  had  made  to  her  hus- 
band during  1800;  that  at  the  time  of  mak- 
ing the  note  she  had  not  obtained  for  her- 
self or  on  her  own  account  any  advances  or 
money,  nor  was  she  in  any  way  Indebted  to 
plaintifTs,  nor  was  Dr.  Dobbins  at  that  time 
Indebted  to  them,  except  for  about  fSlO.dS 
previously  obtained  by  him,  and  of  that  In- 
debtedness she  knew  nothing  until  long  aft- 
erwards; that  she  had  no  voice  in  fixing  the 
amount  of  the  note;  that  plaintiffs  and  Dr. 
Dobbins  were  trading  and  dealing  among 
themselves  without  any  consultation  with 
her,  only  Just  as  her  signature  was  needed 
to  a  note  or  mortgage  to  secure  the  indebted- 
ness of  her  husband;  that  he  was  a  physi- 
cian, doing  a  large  and  successful  practice, 
and  that  it  was  only  a  device,  to  secure  the 
drafts  to  be  drawn  by  him  for  his  business 
ventures,  that  ber  signature  to  the  note  was 
required  and  given.  (2)  At  no  time  has  she 
obtained  money  or  anything  else  of  value 
from  plaintiffs  before  December  25,  1890.  aft- 
er which  date  she  obtained  at  different  times 
the  aggregate  amount  of  $1,366.89,  and  from 
January  1  to  March  1,  1891,  she  shipped  96' 
bales  of  cotton  to  plaintiffs,  who  were  cotton 
&ctors  at  Columbus,  and  they,  on  March 
13th,  soM  same  for  more  than  enough  to 
pay  said  $1,366.89,  and  same  has  been  fully 
paid;  and  plaintiffs  illegally  applied  the  bal- 
ance of  the  proceeds  of  sale  to  the  payment 
of  advances  made  by  them  to  Dr.  Dobbins, 
and  to  the  payment  of  drafts  and  checks 
drawn  by  him  on  them  In  furtherance  of 
his  various  Individual  and  personal  enter- 
prises. In  addition  to  the  general  grounds, 
the  motion  for  a  new  trial  alleges  that  the 
court  erred  In  refusing  to  charge,  as  request- 
ed, thus:  "Whether  or  not  Mrs.  Dobbins  is 
bound  for  this  debt  depends  upon  whether 
or  not  the  note  was  to  get  money  for  a  ven- 
ture of  her  own,  or  whether  she  signed  a» 
security  for  her  husband  In  his  business  or 
to  pay  his  debts;  and,  If  either  of  the  latter 
considerations  Induced  her  to  sign  It,  she  Is 
not  liable,  and  you  should  so  find.  I  charge 
you  that  the  test  in  this  case  Is  whether  Mrs. 
Dobbins  shared  In  the  benefit  of  said  note 
and  mortgage.  If  she  did  not  share  in  the 
consideration,  she  Is  not  bound."  The  fol- 
lowing Instructions  to  the  Jury  are  assigned 
as  error:  "If  you  believe  Uils  was  Dr.  Dob- 
bins' debt  created  by  him,  and  she  signed  It 
as  security  for  him,  you  should  find  for  th» 
defendant;  but  If  you  should  believe  It  was  a 
Joint  debt  of  ber  and  her  husband  together, 
yon  should  find  for  the  plaintiffs."  The 
movant  alleges  that  the  court  gave  the  Jury 
no  other  Instructions  as  to  h^  liability  oo  a 
Joint  debt  "If  you  should  brieve  it  was  a 
debt  created  by  Mrs.  Dobbins,  and  the  credit 
given  to  her,  and  not  the  husband,  and  she 
signed    the    note    and    mortgage    for    the 


Digitized  by 


Google 


Ga.) 


GRES8  LUMBER  CO.  t>.  COODT. 


217 


amount,  j-ou  should  find  for  the  plaintiffs. 
If  she  ratified  the  acts  of  her  hnsband  by 
signing  the  note  and  mortgage,  and  borrow- 
ed the  m<mey,  yon  should  find  for  the  plain- 
UfTs,  no  matter  where  the  money  went.  If 
the  husband  drew  the  money  out  by  drafts, 
and  she  afterwards  ratified  It  by  glTlng  him 
a  power  of  attorney  to  do  so,  she  would  be 
bound.  To  raider  the  note  void,  It  becomes 
the  duty  of  the  defendant  to  show  that  Mrs. 
Dobbins  did  not  contract  this  debt  either  by 
herself  or  through  her  husband,  or  in  con- 
nection with  blm,  or  that  it  was  his  debt  se- 
cxu-ed  by  her.  It  at  the  time  Dr.  Dobbins 
was  acting  for  his  wife,  doing  so  as  her 
agent,  with  her  knowledge  and  authority, 
and  if  she  ratified  his  acts  by  entering  into 
a  note  and  mortgage,  she  would  be  bound  by 
It,  and  the  jury  should  find  for  the  plala- 
Uffs." 

Two  grounds  of  the  motion  assign  as  error 
tliat  the  court  failed  and  omitted  to  construe 
the  power  at  attorney  from  Mrs.  Dobbins  to 
Dr.  Dobbins,  and  failed  to  call  to  the  atten- 
tion of  the  Jury  that  the  power  contained 
words  of  limitation,  and  made  no  reference 
to  the  power  in  charging  the  lury,  except  in 
the  instruction  excepted  to  (already  set 
forth),  wherein  the  power  is  spolcen  of  as  a 
ratification  of  the  drawing  of  money  by  Dr. 
Dobbins.  PlalntitTs'  counsel  argued,  in  oon- 
duslon,  that  the  power  was  a  ratification  of 
all  the  acts  of  Dr.  Dobbins  before  and  after 
its  execution.  This  power  was  dated  March 
■J2.  1890.  It  states:  "That  I  do  nominate 
and  appoint  and  authorise  my  husband,  Dr. 
W.  O.  Dobbins,  to  transact  all  my  business 
for  me;  and  to  that  end  and  purpose  he  Is 
hereby  authorized  to  make  for  me  all  neces- 
sary purchases,  for  cash  or  on  credit,  and 
to  execute  and  make  and  sign  such  notes, 
mortgages,  deeds,  and  other  papers  as  to 
him  should  seem  proper  and  right  for  the 
advancement  and  proper  management  of  my 
business  of  every  sort  or  character;  and  I 
hereby  ratify  and  confirm  all  the  acts  of 
said  Dr.  W.  O.  Dobbins  made  for  me  In  pur- 
suance of  the  aforesaid  purposes,  from  and 
after  this  date,  as  fully  and  completely  as  if 
done  by  myself."  la  cmanectlon  there'trtth 
the  plaintiffs  introduced  a  letter  from  them- 
selves to  Dr.  Dobbins,  dated  March  14,  1890, 
stating:  "We  notice  that  your  drafts  are 
signed  by  yourself.  We  are  keeping  the  ac- 
count against  Mrs.  Dobblna  Hence  It  has 
occurred  to  us  that,  as  a  matter  of  business, 
we  would  ask  Mrs.  Dobbins  to  send  us  In 
writlos  a  poww  of  attorney  to  you,  showing 
that  70a  have  fun  power  to  make  drafts  and 
transact  this  business,  etc.  We  know  that 
yon  bavsk  and  that  if  you  live  there  will  be 
no  tronble;  bat,  as  before  said,  this  is  the 
business  way  to  do  it."  Another  ground  is 
tliat  tbe  court  faUed  and  omitted  to  charge' 
that,  before  she  could  be  bound  by  any  act 
or  words  of  apparent  ratlflcation,  the  Jury 
most  belleiTe  that  she  was  fully  Informed 
and  knew  all  about  bac  UabUities,  faer  rights, 


and  the  demands  against  her,  although  the 
facts  In  evidence  brought  up  that  Issue,  and 
the  Jury  were  not  instructed  at  all  thereon 
by  the  court.  Further  errors  are  assigned 
on  the  court  allowing  Blanchard,  one  of  the 
plaintiffs,  to  teiitlfy  that  they  gave  tlie  credit 
to  Mrs.  Dobbins,  although  he  admitted  that 
they  and  their  agents  never  had  any  com- 
munication, correspondence,  or  negotiations 
with  her  about  the  matter,  except  by  letters 
from  her  husband,  the  power  of  attorney,  and 
the  note  and  mortgage.  The  objection  to  this 
testimony  was  that  the  whole  matter  was  In 
writing,  and  that  Dr.  Dobbins  was  dead.  Al- 
so in  allowing  the  same  witness  to  testify 
that  Mrs.  Dobbins  shipped  the  96  bales  of  cot- 
ton to  plaintiffs  for  the  purpose  of  paying  this 
debt  she  created  under  ttiis  note  and  mort- 
gage; the  ground  of  objection  being  that  the 
witness  had  stated  he  did  not  know  Mrs.  Dob- 
bins, and  whatever  transactions  occurred  be- 
tween them  were  In  writing,  there  being  no 
showing  or  claim  that  any  letter  or  paper  was 
lost  or  mislaid.  Error  is  assigned  on  the  rul- 
ing out  of  the  testimony  of  Wimberly,  a  wit- 
ness for  the  defendant,  under  the  following 
circumstances:  He  testified  that  he  was  a 
member  of  the  firm  of  W.  O.  Dobbins  &  Co., 
and  that  about  May  23,  1890,  Dr.  Dobbins 
sent  a  ctieck  on  plaintiffs  for  something  over 
$200  for  the  benefit  of  the  firm  to  the  Terry 
Manufacturing  Company.  Witness  never  saw 
the  check.  The  court  sustained  an  objection 
to  this  testimony,  stating  that  "defendant  had 
better  show  the  check."  Defendant's  counsel 
stated  tliat  they  had  served  plaintiffs  with  no- 
tice to  produce  this  check.  Plaintiffs'  coun- 
sel stated  that  they  had  produced  every  check 
they  had  been  called  on  to  produce.  Then  de- 
fendant called  Blanchard,  one  of  plaintiffs, 
who  testified:  "I  expect  we  have  the  check 
yon  are  Inquiring  about,  and  am  willing  to 
admit  the  check  was  drawn  on  the  order  of 
Dr.  Dobbhis.  The  check  Is  either  here  or  in 
Columbus.  It  was  our  check  on  the  bank. 
The  bank  paid  the  check  before  it  came  back 
to  me  as  a  voucher.  Defendant  did  not  call 
on  US  for  checks."  Wimberly  was  then  re- 
called, and  testified  that  the  money  that  paid 
the  daim  of  the  Terry  Manufacturing  Com- 
pany against  the  firm  of  W.  O.  Dobbins  & 
Ca  did  not  come  out  of  the  firm.  To  tliis 
plaintiffs  objected,  because  irrelevant,  and  the 
objection  was  sustained. 

J.  D.  Rambo,  F.  B.  Dlllard,  and  Harrison 
&  Peeples,  for  plaintiff  In  error.  .  W.  0.  Wor- 
rlll,  for  defendants  In  error. 

PKR  CURIAM.   Judgment  reversed. 


GRHSS  LUMBER  CO.  v.  COODT. 
(Supreme  Court  of  Georgia.    April  23,   1804.) 
Debds— SurriciBNOT  or  Desoription  —  Tbbspass 

— BVIDBSCB. 

1.  A  deed  which  conveys  184  acres  on  the 
north  aide  of  a  lot  of  land,  described  by  its  num- 
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ber,  district,  and  county,  the  lot  being  by  atat- 
ute  a  Rqnare,  is  sufficiently  certain  to  embrace 
such  a  parallelogram  as  would  result  from  draw- 
ing a  line  across  the  lot,  parallel  with  its  northern 
boundary,  so  as  to  cut  o&  134  acres. 

2.  A  lease  which  specifies  that  it  is  to  em- 
brace as  many  as  50  lots  of  land  within  certain 
described  boundaries  may  be  applied  by  parol 
<'vidence  to  particular  lots  within  those  bound- 
aries, notwithstanding  the  boundaries  may 
comprehend  more  than  50  lots;  the  assignee  of 
the  lessee  having  entered  under  tlie  lease  upon 
the  premises  now  in  controversy,  and  the  lessor, 
80  far  at  appears,  not  contesting  his  right  so  to 
enter. 

3.  Deeds  and  other  writings  applicable  to  the 
matter  in  issue,  and  broad  enough  in  their  terms 
to  comprehend  the  premises  in  dispute,  though 
not  describing  them  specifically,  were  admissible 
in  evidence  in  connection  with  the  parol  testi- 
mony offered  therewith. 

4.  Had  the  defendant  proved  that  the  plain- 
tiff's predecessor  In  title  had,  before  the  plaintiff 
purchased,  sold  and  conveyed  the  timber  upon 
the  premises,  the  plaintiff's  knowledge  of  the  fact 
at  that  time  would  have  been  relevant  testimo- 
ny; but  for  lack  of  this  preliminary  evidence  it 
was  irrelevant  when  offered. 

(Syllabus  by  the  Court.) 

Error  from  superior  court.  Dodge  county; 
C.  C.  Smith,  Judge. 

Action  in  trespass  by  S.  B.  Goody  against 
the  Oress  Lumber  Company.  Plaiatiff  bad 
Judgment,  and  defendant  brings  error.  Re- 
versed. 

The  following  is  the  official  report: 

Coody  sued  the  Gross  Lumber  Company 
in  an  action  for  trespass  alleged  to  have 
been  committed  from  December  1,  1886,  to 
August  2,  1887,  the  date  of  bringing  suit, 
by  cutting  and  carrying  away  the  pine  tim- 
ber on  134  acres  of  lot  of  land  174  in  the 
Twentieth  district  of  Dodge  county.  Verdict 
and  Judgment  for  $268  in  favor  of  the  plain- 
tiff were  rendered  on  January  10,  1S&3,  and 
the  defendant  excepted  to  rulings  of  the  court 
at  the  trial. 

Plaintiff  introduced  a  deed  to  himself 
from  Elijah  Jones,  dated  December  4,  1885, 
and  recorded  in  the  same  month,  for  "one 
hundred  and  thirty-four  acres  of  land  on 
the  north  side  of  lot  number  one  hundred 
and  seventy-four."  Defendant  objected,  on 
the  ground  that  this  description  was  in- 
sufficient,' but  the  objection  was  overruled. 
Plaintiff  testified:  "I  went  in  possession  of 
the  land  mentioned  in  the  deed  before  1 
bought  it  Was  in  possession  under  this 
deed.  Put  a  clearing  on  it  Also  a  barn 
and  dwelling,  in  January,  1886.  Had  ten 
or  twelve  acres  cleared  in  spring  of  1880. 
Moved  on  it  in  October,  1886.  Had  tenant 
in  i>03sessioh  after  February,  1886.  Gress 
cut  the  timber  in  December,  1886.  Began 
after  Chlrstmas,  and  finished  about  the 
time  this  suit  was  brought.  The  timber 
they  cut  on  my  134  acres  was  worth  $300, 
and  I  was  damaged  that  mnch  by  their 
cutting  it.  They  cut  it  without  my  consent 
I  bought  it  specially  for  the  timber.  No  one 
else  on  the  land.  I  was  in  possession  when 
Gress  cut  the  timber.  I  notified  the  hands, 
and  afterwards  Gress,  not  to  cut  it,  but  they 
did  so.     I  notified  them  to  stop."     Handley 


swore  that  be  knew  the  land  and  timber  on 
the  134  acres  claimed  by  plaintiff  on  lot 
174,  and  the  timber  defendant  cat  and  car- 
ried therefrom  was  worth  from  $2.%  to  $275. 
Defendant  moved  for  a  nonsuit,  and  the  mo- 
tion was  overruled. 

Defendant  offered  in  evidence  a  lease  con- 
tract between  McAuthur  &  Griffin  and  A. 
B.  Steele  &  Co.,  dated  September  20,  1881. 
reciting  that  McAuthur  &  Griffin,  in  consid- 
eration of  $400  per  lot  for  all  timber  suita- 
ble for  the  manufacture  of  lumber,  shingles, 
etc.,  thereon,  have  sold  to  Steele  &  Co.  the 
timber  upon  as  many  as  50  lots  of  land  em- 
braced in  the  Twentieth  district  of  Dodge 
county,  "to  begin  one  lot  above  the  dis- 
trict line  between  the  IQth  and  20th  districts, 
and  to  go  as  high  as  one  lot  above  station 
14;  and  thence  along  the  original  land  line 
towards  the  Ocmulgee  river,  to  the  comers 
of  lots  205  and  216;  and  thence  at  right 
angles  along  the  original  line,  in  a  sonth- 
east  direction,  to  within  one  lot  of  the  dis- 
trict line  between  the  15th  and  20th  dis- 
tricts; thence  along  the  original  land  line 
back  to  the  Macon  &  Brunswick  Railroad: 
thence  up  the  southwest  side  of  said  rail- 
road to  one  lot  above  station  No.  14";  fur- 
ther agreeing  that  Steele  &  Co.  shall  have 
20  years  from  date  within  which  to  finish 
cutting  the  timber  upon  said  lots,  and  that 
they  shall  pay  $1,000  cash,  three  payments 
of  $3,000  each  at  one,  two,  and  three  years 
from  date,  and  two  payments  of  $4,000  each 
at  four  and  five  years  from  date.  This 
contract  was  not  recorded,  but  its  execution 
was  proved;  and  J.  A.  Wootoi  testified  for 
defendant  that  the  tot  In  controversy  was 
embraced  in  the  territory  described  therein. 
He  did  not  know  the  numbers  of  the  lots 
embraced  in  the  territory  therein  described 
that  were  to  be  cut,  nor  the  numbers  of 
those  that  were  not  to  be  cut,  nor  whether 
defendant  cut  the  timber  on  the  134  acres 
claimed  by  plaintiff..  He  knew  the  bounda- 
ries in  the  lease.  There  were  at  least  75 
lots  in  said  boundaries,  and  lot  174  la  with- 
in the  same.  The  coturt  rejected  the  lease 
on  the  ground  that  it  was  void  for  want  of 
description,  and  the  lot  in  controversy  was 
not  described  therein;  and  held  that  it  was 
not  competent  to  prove  by  parol  that  the 
timber  on  said  lot  was  conveyed  or  Intend- 
ed to  be  conveyed  by  the  lease,  nor  that  de- 
fendant cut  the  timber  on  said  lot  under 
said  lease,  or  paid  for  it,  as  therein  provid- 
ed; but  that  ail  these  facta  would  be  shown 
by  the  lease  itself.  Defendant  offered  In 
evidence  a  bond  for  title  from  A.  B.  Steele 
to  6.  V.  Gress,  dated  January  26,  1885,  the 
execution  of  which  was  dnly  proved,  condi- 
tioned to  execute  to  Oress  or  his  assigns  a 
good  and  sufficient  title  to  all  the  right, 
title,  and  interest  of  Steele  (the  same  be- 
ing a  two-thirds  interest)  to  all  the  proper- 
ty in  Dodge  county  owned  by  Steele  and 
Gress  in  the  firm  name  of  A.  B.  Steele  A 
Co.,  consisting  of  their  leases,  uncut  timber. 
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buildings,  machinery,  etc,  and  all  other 
things  used  In  or  connected  with  the  busi- 
ness carried  on  by  A.  B.  Steele  &  Co.,  ex- 
<:ept  notes  and  accounts,  upon  condition  that 
Gress  assume  and  comply  with  all  out- 
standing contracts,  and  assume  and  pay  all 
the  Indebtedness  from  said  firm  as  it  may 
fall  due  to  McAuthur  &  Grlffln  for  land  and 
limber,  for  $40,000  to  be  paid  in  monthly 
installments,  with  interest,  etc.  Also  the 
deed  made  In  pursuance  of  this  bond,  dated 
Febniary  17,  1886,  properly  witnessed,  and 
recorded  March  23,  1886,  for  the  same  prop- 
tTty  as  set  forth  In  the  bond  for  title.  Also 
deed  from  O.  Y.  Oress  to  3.  C.  AViUiams  and 
J.  W.  Pope,  dated  February  17,  1886,  prop- 
erly witnessed,  and  recorded  March  23,  1886, 
conveying  a  third  interest  in  the  property 
mentioned  In  the  bond  for  title  and  deed 
from  Steele  to  Gress.  Also  deed  from 
Gress,  Williams,  and  Pope  to  the  defendant, 
dated  February  17,  1886,  properly  witnessed, 
and  recorded  March  23,  1886,  conveying  the 
interests  of  the  vendors  In  the  property  men- 
tioned in  the  deed  and  bond  for  title  from 
Steele  to  Gress.  In  connection .  with  these 
papers,  defendant  offered  to  prove  by  Woot- 
en  that  the  land  In  controversy  was  cut  and 
paid  for  by  defendant  under  said  bond  and 
deeds;  that  it  was  embraced  therein,  and  in 
the  lease  from  McAuthur  &  Oriffln  to  Steele 
&  Co.,  and  that  defendant  paid  McAuthur  & 
Griffln  for  the  timber  on  said  lot  under 
said  lease,  bond,  and  deeds.  The  court  re- 
jected this  testimony,  and  ruled  out  all  the 
papers  so  offered,  on  the  same  groimds  as 
those  on  which  the  lease  and  the  testimony 
offered  therewith  were  rejected.  Sapp  testi- 
fied that  the  timber,  on  the  134  acres  was 
not  worth  over  $150  when  defendant  cut  it. 
Some  of  It  had  already  been  cut  off  by  wit- 
ness. Defendant  offered  to  prove  by  him 
that  plaintiff  knew,  when  he  bought  the 
land  in  controversy,  that  the  timber  had 
previously  been  sold  by  his  predecessor  in 
title  to  those  under  whom  defendant  claims, 
and  that  be  knew  when  he  bought  the  land 
he  was  not  buying  the  timber,  because  it  bad 
previously  been  sold,  and  that  he  was  only 
buying  the  soli.  The  testimony  was  reject- 
ed on  the  ground  that  defendant  had  not 
shown  any  written  evidence  of  title  to  the 
timber. 

De  Lacy  &  Blsh(^,  for  plaintiff  In  error. 
Boberts  &  Smith,  for  defendant  in  oror. 

PER  CURIAM.    Judgment  reversed. 


CENTRAL  RAILROAD  &  BANKING  CO. 

OF  GEORGIA  v.  JJBWMAN. 
(Supreme  Court  of  Georgia.     June  25,  1894.) 

ACdDBBT  All  RAHAOAD    CBOSSINe — MCTDAI.  NSO- 
LIOENCE. 

1.  Where  the  Injury  complained  of  was  the 
result  of  mutual  negligence  by  the  plaintiff's 
•errant  and  the  defendant,  there  can  be  no  re- 


covery, nnless  the  servant  was  less  In  fault  than 
the  defendant. 

2.  When  the  defendant's  wrongful  act  was 
not  only  a  failure  in  diligence,  but  was  willful, 
or  so  grossly  negligent  as  to  be  wanton  and  reck- 
less, uxe  mere  failure  of  the  plaintiff  or  his  serv- 
ant in  the  exercise  of  ordinary  care  will  not  de- 
feat a  recovery. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Macon;  J.  P. 
Ross,  Judge. 

Action  by  M.  Newman  against  the  Central 
Railroad  &  Banking  Company.  Plaintiff 
had  judgment,  and  defendant  brings  error. 
Reversed. 

The  following  is  the  official  report: 

Action  by  Newman  against  the  railroad 
company  for  killing  a  horse  and  destroying 
a  baker's  delivery  wagon  and  harness  and 
a  load  of  bread,  laying  damages  at  $1,000. 
The  jury  found  for  the  plaintiff  $322.80,  and 
the  defendant  excepted  to  the  denial  of  a 
new  trial.  The  declaration  alleged  that  the 
injuries  were  done  on  Elm  street,  a  public 
street  in  the  city  of  Macon,  while  the  de- 
fendant's passenger  train  was  being  run  at 
a  high  rate  of  speed,  in  a  grossly  negligent 
and  reckless  manner,  without  due  caution 
and  circumspection,  and  without  conforming 
to  the  requirements  of  law  in  approaching 
and  crossing  a  public  street  or  highway. 
The  special  grounds  for  new  trial  are  as  fol-  ' 
lows:  "(1)  Under  the  sole  defense  as  stated 
at  first  to  the  court  and  the  jury,  that  the 
plaintiff  could  not  recover,  because,  by  the 
exercise  of  ordinary  care,  he  could  have 
avoided  the  consequences  to  himself,  caused 
by  def aidant's  negligence,  the  judge  erred 
in  charging  the  jury  as  follows:  'And  fur- 
ther, if  the  defendant  should  fall  to  that  ex- 
tent, but  should  prove  that  the  plaintiff 
himself  was  partly  to  blame,— partly  at  fault 
himself  for  the  injury,— although  he  might 
not  have  been  able  to  avoid  It  entirely  by 
the  exercise  of  ordinary  care,  still,  if  he  was 
at  fault  partly,  and  the  railroad  was  at  fault 
also,  then  the  amount  of  recovery  wotild  be 
lessened  by  the  proportion  that  the  fault  of 
the  plaintiff  bore  to  the  fault  of  the  defend- 
ant In  other  words,  if  the  damages  were 
$500,  and  they  were  both,  in  your  opinion, 
according  to  the  evidence,  equally  to  blame, 
the  plaintiff  would  not  be  entitled  to  recover 
but  $250;  and,  if  the  plaintiff  was  three- 
fourths  to  blame  and  the  defendant  was  one- 
fourth  to  blame,  the  same  proportion  would 
hold  good;  or.  If  the  plaintiff  was  one-fifth 
to  blame  and  the  defendant  four-fifths  to 
blame^  these  proportions  would  still  be  car- 
ried out  You  catch  the  idea:  That  If  you 
should  find  that  the  plaintiff  could  not  have 
avoided  the  Injury  entirely  by  the  exercise 
of  ordinary  care  on  bis  x>art,  and  yet  that 
be  and  defendant  company  were  both  to 
blame,  you  would  theu  determine  from  the 
evidence  the  relative  degree  of  their  negli- 
gence, by  the  fault  which  contributed  to  or 
caused  the  injury  and  damage,  and  would 
lessen  the  plaintiff's  recovery  according  to 
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the  amount  of  his  proven  damage,  according 
as  his  negligence  or  fault  was  proportioned 
to  the  negligence  or  fault  of  the  defend- 
ant company.'  (2)  The  court  charged  thus: 
'Now,  I  charge  you  the  law  to  be  that,  what- 
ever negligence  the  defendant  company  may 
have  been  guilty  of,  unless  It  amounted  to 
gross  and  wanton  negligence  and  utter  dis- 
regard of  the  right  of  others,  and  wanton 
negligence  and  gross  negligence  which 
amounts  to  wQlful  misconduct  on  the  part 
of  the  agents  or  employ&s  of  the  defendant 
company,  whatever  their  negligence  may 
have  been,  even  though  they  were  negligent, 
unless  it  was  such  negligence  as  that  the 
plaintiff  would  not  have  any  right  to  recover 
If,  by  the  exercise  of  ordinary  care  on  his 
part,  be  could  have  avoided  any  Injury  con- 
sequent upon  the  negligence  of  the  defend- 
ant' And  thus:  'Yon  understand,  there- 
fore, that  whatever  may  have  been  the  neg- 
ligence of  this  railroad  company  In  this 
matter,  unless  that  negligence  amounted,  in 
your  opinion  from  the  evidence,  to  wanton, 
willful  negligence,  or  at  least  to  gross  negli- 
gence that  amounts  to  wanton  wlUfnlness, 
the  plaintiff  cannot  recover,  it  he  could  bav« 
avoided  this  collision  by  the  exercise  of  or- 
dinary care  on  his  part'  The  defendant  in- 
sists that  the  court  erred  in  qualifying  the 
plaintiff's  inability  to  recover  in  case  he 
could  have  avoided  the  consequence  of  de- 
fendant's negligence  by  ordinary  care,  by 
the  exception,  unless  it  was  gross  and  wan- 
ton ne^igence  or  willful  negligence,  l>ecause 
there  was  no  evidence  that  there  was  any 
wanton  or  willful  negligence  or  gross  negli- 
gence on  the  part  of  the  defendant  and  be- 
cause the  statute  makes  no  such  exception 
or  qualification  in  favor  of  the  plaintiff's 
right  to  recover  if  he  could  have  avoided  the 
consequences  of  defendant's  negligence." 

R.  P.  Lyon,  Steed  &  Wlmberly,  and  John 
R.  Cooper,  for  plaintiff  in  error.  Jas.  A. 
Thomas  and  BenJ.  B.  White,  for  defendant 
In  error. 

PER  CURIAM.    Judgment  reversed. 


SIMS  V.  LIDB. 

(Supreme  Coart  of  Georgia.     June  18,  1804.) 

Vauditt  of  Contract  to  Convbt  Land— Sn- 
poroembnt. 

A  contract  under  seal,  to  convey  land  to 
another  upon  the  payment  by  him  of  a  stipnlated 
(Vice,  provided  inch  payment  be  made  within 
six  months  of  the  date  of  the  contract  is  obliga- 
tory, if  supported  by  a  consideration  of  five  OM- 
lars  actually  paid  by  the  obligee  to  the  oblige. 
After  the  former  has  made  his  election  to  pay 
the  stipnlated  jprice,  and  baa  actually  tendered 
the  same  withm  the  time  specified  in  the  con- 
tract and  demanded  a  conveyance,  there  Is  no 
want  of  mntnality,  but  both  parties  are  bound 
•bsolntaly,  and  specific  performance  may  be  en- 


forced at  the  instance  of  the  obligee,  soing  io 
behalf  of  a  third  person,  to  whom  he  has  sold 
all  his  interest  in  the  premises,  or  in  the  contract 
sought  to  be  enforced,  such  assignee  being  a  co- 
party  plaintiff,  as  usee. 
(Syllabus  by  the  Court) 

Error  from  superior  court  De  Kalb  county: 
Richard  H.  Clark,  Judge. 

Action  by  R.  L.  Sims,  for  the  use  of  one 
Webster,  against  Mrs.  M.  A.  Lide,  to  en- 
force a  contract  to  convey  land.  There  wa» 
a  judgment  for  defendant  and  plaintiff 
brings  error.    Reversed. 

The  following  Is  the  official  report: 

The  declaration  of  Sims,  for  the  use  ot 
Webster,  against  Mrs.  Lide,  alleged:  On  De- 
cember 7, 1SS9,  Mrs.  Lide  entered  into  a  writ- 
ten contract  to  make  Sims  a  good  and  sulii- 
cient  title  to  certam  lands,  described,  upon 
which  she  then  resided  and  now  resides,  on 
condition  that  Sims  should  pay,  or  cause  to 
be  paid,  to  her,  within  six  months  from  that 
date,  ?4,000;  that  on  April  22,  1S90,  relying 
upon  this  contract,  for  a  valuable  considera- 
tion, he  contracted  with  Webster  to  sell  him 
all  the  interest  he  (Sims)  had  in  the  land  by 
reason  of  the  contract;  that  in  compliance 
with  his  contract  with  Mrs.  Lide,  he  (Sims; 
caused  the  sum  of  |4,(XX)  to  be  tendered  ber 
May  28,  1890,  and  a  deed  to  be  demanded, 
whereupon  she  stated  that  she  was  willing  tu 
sign  the  deed,  but  being  instructed  by  ber 
husband  (S.  W.  Lide,  Sr.),  he  being  then  pres- 
ent not  to  abide  her  contract  she  refused  to 
execute  the  deed  or  receive  the  money, 
which  money  was  tendered  to  her,  and  the 
execution  of  the  deed  demanded  of  her,  at 
her  residence  on  the  premises.  He  prayed 
for  such  verdict  order,  or  decree  as  might  be 
necessary  to  compel  her  to  perform  the  con- 
tract and  to  do  as  might  otherwise  to  jus- 
tice appertain.  Attached  to  the  petition  was 
a  copy  of  the  contract  It  stated  that  In  con- 
sideration of  five  dollars  "to  me  In  hand  itaid. 
I  hereby  agree"  to  make  Sims  a  good  and 
sufficient  title  to  the  place  "upon  which  I  now 
reside"  (describing  it),  upon  condition  that 
Sims  pay  or  cause  to  be  paid  "to  me  [S.  W. 
Lide,  Sr.]  $4,000  within  six  months  from 
date."  The  contract  was  dated  December  7, 
1889,  and  signed,  "M.  A,  Lide."  Defendant 
moved  to  dismiss  the  declaration,  because  (1) 
It  did  not  set  out  that  the  contract  was  based 
on  a  consideration;  (2)  the  contract  provided 
that  the  money  therein  agreed  to  be  paid  was 
to  be  paid  to  S.  W.  Lide,  and  not  to  defend- 
ant; (3)  there  was  no  mutuality  In  the  con- 
tract, plaintiff  not  having  signed  It;  (4)  no 
assignment  of  the  contract  to  the  usee  was 
alleged. 

Haygood,  Lovett  &  Plyw  and  Candler  ft 
Thomson,  for  plaintiff  in  error.  J.  A,  Ander- 
son and  John  S.  Candler,  for  defendant  In  er 
ror. 

PER  CURIAM.    Judgment  reversed. 
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NIGHTENGALE  et  aL  t.  STATE. 

(Supreme  Gonrt  of  Georgia.     March  5,  1894.) 

l.»RCExr — What  Constitotm — Uebcription  of 
Pkopektt — Rbason&ble  Doubt— IxsTRCOTioNS. 

1.  An  indictment  for  stealinK  a  cow  Buffi; 
cipntly  designates  the  speciea  to  which  the  ani- 
nial  belongs,  though,  in  lieu  of  the  word  "cow," 
it  uses  this  phras<  oln^y :  "An  animal  of  the  fe- 
male sex,  and  of  tb;.t  species  of  animals  known 
as  'cattle.' " 

2.  If,  on  a  trial  for  larceny,  the  jury  hare 
no  reasonable  doubt  as  to  the  identity  of  the  ani- 
ii:al  alleged  to  hare  been  stolen,  or  as  to  any 
other  essential  fact  inrolved  in  the  commission 
of  the  offense,  it  will  be  no  cause  for  acquittal 
that  they  entertain  a  reasonable  doubt  as  to  the 
truth  or  accuracy  of  some  of  the  descriptive 
ti>nns  applied  in  the  indictment  to  the  animal. 
Althoogh  a  needlessly  minute  or  comprehensive 
4{i.>scription  must  be  proved  as  alleged,  tlie  super- 
flooiis  elements  need  not  be  established  with 
tlie  same  degree  of  certainty  as  is  requisite 
tonchinx'  the  essentials  of  the  case. 

3.  Where  one  kills  a  cow  not  intending  to 
steal  it,  he  is  not  guilty- of  cattle  stealing,  al- 
though immediately  afterwards  the  animns  fn- 
randi  enters  his  mind,  and  he  thereupon  steals 
aod  aroropriates  the  carcass. 

4.  Though  open  to  verbal  criticism,  the 
charge  of  the  court  touching  the  evidence  of  an 
accomplice  was  substantially  correct. 

5.  The  charge  of  the  court  on  the  subject  of 
confessions  was  erroneous  as  applied  to  the 
facts  of  the  case. 

(Syllabus  by  the  Court) 

Error  from  superior  conrt,  Camden  coim- 
ty;   J.  I>.  Sweat,  Judge. 

Tony  Nightengale  and  another  were  con- 
victed of  larceny,  and  bring  error.  Re- 
versed. 

The  following  Is  the  official  report: 

Tony  Nightengale  and  Elijah  Miller  were 
Indicted  for  simple  larceny.  They  demur- 
rt^d  to  the  indictment,  and  the  demm:rer  was 
overruled.  They  were  found  guilty,  and 
tlieir  motion  for  new  trial  was  overruled. 
Tbey  excepted  to  both  mlings.  The  indict- 
ment allies  that  the  defendants,  on  Sep- 
tember G,  1892,  in  Camden  county,  "one  an- 
imal of  the  female  sex,  and  of  that  species 
of  animals  known  as  'cattle,'  red  in  color, 
marked  crop  in  each  ear,  and  branded  with 
the  letter  P,  of  the  personal  goods  of  D.  R. 
Croctor,  and  of  the  value  of  $12,  tmlaw- 
fully,  wrongfully,  and  fraudulently  did  take 
and  carry  away,  with  intent  to  steal  the 
same."  The  grounds  of  the  demurrer  are, 
in  brief,  that  the  indictment  alleges  no  of- 
fense, and  that  the  description  of  the  prop- 
erty alleged  to  have  been  stolen  is  Insutfi- 
cient.  At  the  trial,  D.  R.  Proctor,  the  prose- 
cutor, testified:  "On  ae  about  the  date 
named  in  the  indictment,  I  owned  a  red 
cow  bearing  the  earmarks  therein  described, 
which  ranged  about  the  premises  of  Israel 
Littlefield.  She  was  worth  $15.  About  that 
dme  she  disappeared,  and  I  have  not  seen 
her  since.  A  short  time  thereafter  notice 
>ame  to  me  that  a  cow  had  been  butchered 
npon  XJttlefleld's  premises,  and  about  60 
yards  from  his  residence.  I  saw  signs  of  a 
cow  having  been  butchered.  This  was  in 
Camdeii  county.    I  own  about  250  head  of 


cattle,  am<»g  them  a  number  of  red  cows. 
1  remember  distinctly  having  seat  one  of 
my  i-ed  cows  around  Littlefleld's  premises. 
That  is  the  cow  which  disappeared.  From 
time  to  time  numbers  of  my  cattle  disap- 
pear. I  cannot  say  by  what  means.  Some 
may  l>e  snake-bitten;  some  perish  by  the 
inclemency  of  the  weather.  My  brand  is  the 
letter  P.  I  cannot  say  that  this  particular 
cow  was  branded.  All  of  my  cattle  are  not 
branded.  Some  of  them  are,  and  some  are 
not.  Those  not  branded  usually  range  in  a 
different  neighborhood  than  that  where  this 
cow  was  killed.  Soon  after  the  disappear- 
ance of  this  cow,  I  had  the  defendants  ar- 
rested, and  charged  them  with  larceny  of 
this  animaL  They  were  bound  over  to  an- 
swer the  charge,  and  some  time  thereafter 
they  came  to  me,  and  asked  me  to  let  the 
matter  be  settled.  I  declined  to  do  this,  and 
told  them  I  believed  they  stole  my  cow. 
They  made  no  reply  to  this  statement,  but 
simply  said  it  was  hard  ttiat  it  could  not 
be  settled.  All  they  said  to  me  was  said 
freely  and  voluntarily,  and  without  the 
slightest  hoi)e  of  reward  or  remotest  fear 
of  injury  from  me  to  induce  this  statemmt" 
Israel  Littlefield  testified:  "In  September, 
1892,  one  of  Proctor's  cows,  a  red  cow, 
bearing  the  earmarks  with  which  be  marked 
bis  cattle,  tanged  upon  my  place,  and  got  to 
breaking  into  my  crop.  One  day  she  broke 
in,  and  I  could  not  run  her  out  of  the  field. 
I  was  feeble,  and  had  no  one  except  my  lit- 
tle granddaughter,  whom  I  sent  after  Tony 
Nightengale  to  come  up  and  run  the  cow 
out  Tony  soon  came,  bringing  his  gun, 
and  he  shot  the  cow  in  the  field,  and  killed 
her.  I  did  not  know  he  was  going  to  kill 
her  when  he  came.  Did  not  tell  him  to  do 
so.  He  went  ofl,  and  in  about  an  hour  re- 
turned with  Elijah  Miller,  and  they  skinned 
the  animal,  gave  me  some  of  the  meat,  and 
took  the  balance  off  themselves.  I  gave  no 
Information  of  the  circumstances  until  Abe 
Moody  came  and  told  me  he  had  heard 
about  beef  being  in  the  neighborhood,  and 
thought  that  I  was  connected  with  the  kill- 
ing of  the  cow,  and  that  I  had  better  tell 
about  it  I  then  told  him  what  I  have 
told  here.  I  am  a  very  old  negro,  about  100 
years  old.  I  do  not  know  whether  this  cow 
had  any  brand  on  it  Did  not  look  to  see." 
The  defendants  each  made  statements  that 
they  had  nothing  to  do  with  the  killing  of 
the  cow,  and  knew  nothing  about  It  until 
several  days  afterwards,  when  they  were 
arrested. 

The  motion  for  new  trial  alleges  that  the 
verdict  is  contrary  to  law  and  evidence,  and 
without  evidence  to  support  it,  and  sets  forth 
the  following  special  grounds:  (1)  Refusal 
to  charge:  "In  order  to  convict  Tony  Night- 
engale and  Elijah  Miller,  the  defendants  in 
this  case,  it  is  necessaiy  to  prove  to  s  moral 
and  reasonable  certainty,  and  beyond  a  rea- 
sonable doubt  each  and  every  of  the  material 
allegations  as  they  are  laid  in  the  indictment, 
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including  all  of  the  deacrlptlTe  avennents  of 
the  animal  alleged  to  liave  been  stolen;  and 
if  the  evidence  should  fail  to  prove  to  a 
moral  and  reasonable  certainty,  and  beyond 
a  reasonable  doubt,  that  the  animal  wag 
branded  with  the  letter  P,  as  alleged  In  the 
indictment,  both  of  the  defendants  should  be 
discharged  and  acquitted,  although  all  of  the 
other  material  averments  should  be  so 
proved."  (2)  Refusal  to  charge:  "If  it  shall 
appear  from  the  evidence  that  Tony  Night- 
engale shot  the  cow,  and  afterwards  went 
oS  and  got  Elijah  Miller  to  assist  in  skinning 
the  cow,  then  Miller  could  not  be  convicted 
under  this  indictment,  unless  it  shall  appear 
that  be  was  with  the  other  defendant,  prior 
to  the  killing  of  the  cow,  engaged  in  the 
execution  of  a  common  criminal  design  to 
take  and  carry  away  the  cow  with  intent  to . 
steal  the  same;  that,  if  he  had  no  connection 
with  the  criminal  design  of  Tony  Nighten- 
gale until  after  the  cow  was  killed  and  ap- 
propriated by  Nightengale,  then,  under  this 
indictment,  he  could  not  be  convicted,  and 
the  Jury  must  acquit  him."  (3)  The  court 
charffed,  touching  the  testimony  of  Little- 
field:  "If  you  shall  find  that  these  defendants 
are  guilty  of  the  offense  charged,  against 
them, — simple  larceny,— as  alleged,  and  that 
this  witness  was  a  participant  with  these  de- 
fendants, and  engaged  with  them  in  the 
commission  of  the  crime,  then  he  would  be 
an  accomplice;  and  in  that  event,  while  you 
would  still  be  authorized  to  consider  his  evi- 
dence, provided  that  you  find  that  he  was  an 
accomplice,  and  weigh  it  as  the  evidence  of 
an  accomplice,  yet  If  such  evidence  was  un- 
supported by  other  corroborating  circumstan- 
ces connecting  these  defendants  with  the 
commission  of  the  crime,  sufficient  to  satisfy 
you  of  their  guilt,  you  would  not  be  author- 
ized to  convict  them."  This  Is  assigned  as 
error,  because  it  required  the  Jury  first  to 
find  that  defendants  were  guilty  before  they 
were  authorized  to  inquire  whether  the  wit- 
ness was  an  accomplice,  because  it  required 
the  witness  to  have  participated  with  defend- 
ants in  the  commission  of  the  offense  before 
the  Jury  could  find  him  to  be  an  accom- 
plice, and  because  the  Jury  were  required 
first  to  be  satisfied  from  all  the  evidence,  in- 
cluding the  testimony  of  the  accomplice,  that 
defendants  were  guilty,  and,  after  their 
minds  were  so  satisfied,  the  finding  might  be 
Impeached  by  the  further  inquiry  as  to  the 
participation  of  the  witness  in  the  commis- 
sion of  the  offense.  (4)  The  court  charged: 
"All  admissions  should  be  scanned  with  care, 
and  confessions  of  guilt  should  be  received 
with  great  caution.  A  confession  alone,  un- 
corroborated by  other  evidence,  will  not  Jus- 
tify a  conviction.  To  make  a  confession  ad- 
missible, it  must  have  been  made  voluntari- 
ly, without  being  induced  by  another  by  the 
slightest  hope  of  benefit  or  the  remotest  fear 
of  injury.  Ton  will  look  to  the  testimony, 
and,  applying  these  rules  of  law  Just  given 
you  in  charge,   determine  whether  or  not 


there  has  been  anything  in  the  conduct  upon 
the  part  of  the  defendants  shown  to  you 
amounting  to  an  admission  or  confession  of 
their  guilt  Inquire  whether  or  not  they 
went  to  the  prosecutor  in  this  case,  and,  U 
jso,  the  drcnmstances  under  which  they  went 
there.  Scan  with  care  all  that  occurred  on 
that  occasion.  Inquire  whether  or  not,  in 
connection  with  what  took  place  on  that  occa- 
sion, these  defendants  were  charged  with 
having  committed  this  a-ime.  See  whether 
or  not,  if  they  were  charged  with  it,  they 
admitted  or  denied  its  commission.  Was  the 
charge  mt^de,  and,  if  so,  was  it  made  under 
such  circumstances  as  called  for  a  denial  on 
their  part?  If  you  shall  so  find,  and  find 
that  they  made  no  denial,  that  would  be  a 
circumstance  which  you  would  be  authorized 
to  consider,  and  in  the  nature  of  a  confes- 
sion, subject  to  the  rules  of  law  which  the 
court  has  given  you,  as  to  whether  or  not  it 
was  freely  and  voluntarily  made,  without  the 
slightest  hope  of  benefit  or  remotest  fear  of 
injury,  that  being  a  matter  for  the  Jury  to 
determine  from  the  testimony  submitted." 
Assigned  as  error,  because  there  was  nothing 
in  the  evidence  to  Justify  a  charge  upon  the 
subject  of  confessions,  because  such  charge 
amounted  to  an  intimation  by  the  court  that 
a  confession  had  been  made,  and  because  the 
effect  of  the  charge  was  to  withdraw  from 
the  Jury  the  consideration  of  the  real  issues 
made  by  the  defendants,  and  divert  them  to 
an  Inquiry  into  the  effect  and  nature  of  a 
confession.  (5)  Because,  when  the  Jury  was 
instructed  to  inquire  as  to  what  took  place 
at  the  time  the  conversation  referred  to  by 
the  court  was  alleged  to  have  occurred,  the 
Jury  should  have  been  Instructed  that,  if  the 
declarations  of  the  defendants  were  equivo- 
cal and  capable  of  two  constructions  equally 
favorable  to  the  guilt  or  Innocence  of  defend- 
ants, then  the  Jury  should  have  placed  that 
construction  upon  such  declarations  which 
would  be  most  favorable  to  the  theory  of  in- 
nocence. (6)  Error  in  charging:  "If  In  this 
case  you  are  satisfied  that  the  description  of 
the  stock  as  laid- in  the  indictment,  its  flesh- 
marks  and  color,  marks  of  the  ears  or  brand, 
have  been  proven  to  your  satisfaction,— that 
is,  to  a  moral  and  reasonable  certainty  and 
beyond  a  reasonable  doubt,— bebig  otherwise 
satisfied  of  the  guilt  of  the  defendants,  you 
would  be  authorized  to  convict  them."  (7> 
"The  court  charges  you  that  if  the  evidence 
upon  the  question  of  this  description  of  the 
stock  or  its  identification  is  not  at  variance 
and  does  not  confiict  with  the  description, 
showing  the  stock  was  of  another  color  or 
different  earmarks  or  of  a  different  brand, 
but  does  prove  suflidently  that  it  comes  up 
to  the  description  as  made,  to  satisfy  you  to 
a  moral  and  reasonable  certainty  and  beyond 
a  reasonable  doubt  that  the  description  as  laid 
has  been  proven,  and  the  stock  alleged  to 
have  been  stolen  has  heretofore  been  suffi- 
ciently identified,  then,  being  otherwise  satia- 
fled  of  the  guilt  of  these  defendants,  that 
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would  be  ■offlclent  to  anthorlze  a  convic- 
tion."    EiTor,  because  the  Jury  were  thus  In- 
structed that,  before  there  could  be  a  yarl- 
ance  between  the  proof  and  the  allegations, 
the  evidence  must  show  that  the  animal 
Rtolen  was  either  of  a  dlfTerent  color  or  of 
(lIlTerent  earmarks  or  of  a  different  brand 
than  as  laid  In  the  Indictment;  whereas  the  I 
Jury  should  bare  been  charged  that  If  the  I 
Indictment  alleged  a  particular  brand,  and  | 
the  evidence  failed  to  show  that  the  animal  | 
was  branded  at  all,  this  would  be  a  fatal  . 
variance. 

Spencer  R.  Atkinson,  for  plaintiff  in  error. 
W.  O.  Brantley,  Sol.  Gen.,  for  the  State. 

PER  CURIAM.    Judgment  reversed. 


MARTIN  V.  WALKER. 

'Supreme  Court  of  Georgia.     April  9,  1894.) 

EjECTMBST— Validity  of  Disclaimer— Mobtoaob 
Lien— RioBTs  of  Life  Tbhaxt. 

1.  In  an  action  of  complaint  for  land,  the 
plaintiff  being  an  administratrix  cam  testamento 
annexo,  and  oeing  also  devisee  of  the  land,  a  dis- 
claimer of  title  made  by  her  in  both  characters, 
pending  the  action,  no  consideration  therefor  be- 
ing recited  or  otherwise  appearing,  cannot  be 
nsed  to  defeat  the  action;  sne  at  the  trial  resist- 
ing the  disclaimer,  and  showing  that  it  was  ob- 
tamed  from  her  in  the  absence  of  her  counsel, 
and  without  advice  from  him  or  any  one  else 
learned  In  the  law. 

2.  The  owner  of  land  having  mortgaged  or 
conveyed  the  same  as  secnritj  for  a  debt,  and 
the  secured  creditor  having,  at  her  instance,  pro- 
cured another  person  to  advance  the  money  to 
pay  off  the  debt,  and  having  surrendered  to  her 
(the  debtor)  the  deed  or  mortgage  made  as  se- 
curity, the  person  so  advancing  the  money  not 
taking,  or,  so  far  as  appears,  re<iuiring,  any  se- 
cnritv,  the  latter  obtained  no  title  to  the  land, 
and  had  no  right  to  take  possession  of  it  after 
the  death  of  the  owner,  as  against  the  legal  rep- 
resentative of  her  estate;  nor  did  a  deed  to  him 
from  her  husband,  made  after  her  death,  al- 
though the  land  was  devised  to  him  by  her  for 
the  term  of  his  own  life,  entitle  the  grantee  in 
the  deed  to  retain  possession  after  the  death  of 
his  grantor,  the  tenant  for  life.  But,  if  it  af- 
firmatively appeared  that  the  devise  for  life  was 
assented  to  by  the  executor  or  by  the  administra- 
trix cum  testamento  annexo,  this  assent  would 
inure  to  the  devisee  in  remainder,  and  might 
serve  to  defeat  tht;  present  action,  to  which  such 
devisee  is  not  a  party  in  that  character,  but  only 
as  administratrix  with  the  will  annexed. 

(Syllabus  by  the  Court) 

Error  ftvm  superior  court,  Baldwin  county; 
W.  F.  Jenkins,  Judge. 

Action  In  ejectment  by  Lnclnda  Martin,  ad- 
ministratrix, against  Samuel  Walker.  De- 
fendant had  Judgment,  and  plaintiff  brings 
error.     Reversed. 

Tbe  following  Is  the  official  report: 

Luclnda  Martin,  administratrix  cum  testa- 
mento annexo  of  Catherine  Banks,  sued  Sam- 
uel Walker  to  recover  220  acres  of  land. 
Tba«  was  a  verdict  for  defendant  Plaln- 
tUTa  motion  for  new  trial  was  overruled,  and 
she  excepted.  The  motion  was  up<»i  the 
grounds  that  tbe  verdict  was  contrary  to  law 
and  evidenceL    Plaintiff  introduced  tbe  fol* 


lowing  evidence:  Eighteen  or  twenty  years 
ago,  Leroy  Snipes  lived  two  years  in  the 
same  bouse  with  Andrew  and  Catherine 
Banlis,  on  the  disputed  premises,  under  con- 
tract with  the  latter,  who  had  sole  control 
of  tbe  place.  -  Snipes  often  heard  them  talk 
about  tbe  place,  both  of  them  recognizing  her 
sole  ownership  by  gift  of  her  mother.  An- 
drew claimed  no  Interest  in  It  Mrs.  Banks 
lived  on  the  place  more  than  80  years.  It 
was  her  land,  given  her  by  her  mother.  Ber- 
ry King  died  on  the  place,  working  on  the 
land  in  dispute.  Plaintiff  lived  with  Cather- 
ine and  Andrew  Banks  many  years  on  the 
place,  Catherine  owning  and  controlling  it 
Last  court  (the  case  was  tried  In  JnnuaiT, 
1893),  Mr.  Brown  brought  plaintiff  a  paper 
to  sign,  and  read  It  three  times  to  her.  She 
could  not  understand  It,  and  refused  to  sign 
it  He  insisted.  She  toli  him  to  bring  It 
over  to  Mrs.  Scogglns,  who  could  tell  her 
what  to  do.  He  refused.  She  told  him  she 
could  go  with  him  to  town  and  see  somebody 
about  It  He  refused,  and  told  her  to  touch 
the  pen,  and  she  touched  It.  Berry  lived  on 
the  place  about  a  year.  The  tax  digests  for 
1884-88  showed  that  Andrew  Banks  returned 
no  land  for  himself,  but  320  acres  for  his 
wife,  Catherine.  Plaintiff  put  In  evidence 
her  letters  testamentary  and  the  will  of  Cath- 
erine Banks.  By  this  will,  testatrix  devised 
all  ber  estate  to  Andrew  I.  Banks  for  life, 
with  remainder  in  220  acres  to  plaintiff,  and 
60  acres  each  to  Gabe  Banks  and  Alex 
Banks.  The  will  was  probated  January, 
1888.  The  death  of  Andrew  I.  Banks  before 
suit  was  admitted.  For  defendant:  A  writ- 
ten disclaimer  of  title  for  herself,  as  adminis- 
tratrix or  individually,  in  the  disputed  prem- 
ises, signed  by  plaintiff  with  her  mark.  A 
deed  dated  In  1890,  frcHu  Andrew  I.  Banks 
to  defendant,  covering  tbe  land  In  dispute. 
Two  promissory  notes  for  $100  each,  dated 
February  8,  1886,  payable  to  A.  I.  Banks, 
agent  or  bearer,  "for  price  of  land,"  due,  re- 
spectively, November  1,  1888  and  1889,  and 
signed  by  Berry  King.  Indorsed  on  these 
notes  was:  "Catherine  Banks.  Teste:  The 
above  was  signed  in  my  presence,  this  Feb- 
ruary 15th,  1887.  W.  L  T.  Ray,  J,  P." 
Brown  testified:  "Carried  the  paper  last 
court  to  plaintiff,  and  got  her  signature  to  it, 
after  reading  It  to  ber  three  times.  Defend- 
ant sent  it  I  explained  It  fully  to  her,  and 
told  htr  there  was  no  use  to  go  to  Mrs.  Rob- 
inson's, because  of  her  great  age."  Defend- 
ant testified:  "I  am  In  possession  of  the 
land  by  tenants.  Papers  shown  me  were 
turned  over  to  me  by  Y.  Joel,  to  whom  I 
paid  $500.  Joel  held  a  debt  against  Mrs. 
Banks  for  the  amount  I  paid.  I  hold  the 
land  In  payment  of  that  debt  These  notes 
of  Berry  King  were  turned  over  to  me  by 
Joel  at  the  same  time  the  deed  was  made. 
Joel  gave  his  papers  to  Mrs.  Banks.  The 
land  in  dispute  Is  the  same  that  Berry  King 
purchased."  Tbe  disclaimer  of  plaintiff  was 
thus:    "Borne  negroes  brought «  message  last 
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court,  and  I  told  Wbltfleld  of  It  He  wrote 
It  out,  and  I  sent  it  to  plaintiff  by  Brown, 
to  Blgn-"  Whitfield  testified:  "Some  time 
before  the  deatb  of  Mrs.  Banks,  Y.  Joel  em- 
ployed me  to  collect  a  debt  which  she  owed 
him,  for  about  $500,  secured  by  a  deed  or 
mortgage.  She  was  unable  to  pay  it,  and 
came  with  her  husband  and  Joel  to  my  office, 
having  notes  of  Berry  King  now  in  court  and 
other  papers.  She  had  used  two  notes  of 
Berry  King  besides  those  in  court  She  asked 
Joel  to  see  if  the  money  to  pay  her  debt  to 
him  could  not  be  obtained  from  Sam  Walk- 
er. This  was  done.  Joel  received  the 
money,  and  his  papa's  against  ber  were  giv- 
en up.  The  notes  and  other  papers  now  in 
controversy  were  given  up  to  Walkor.  These 
things  were  done  at  her  request  and  for  her." 

O.    P.    Crawford,    for   plaintiff    in    error. 
Whitfldd  ft  Allen,  for  defendant  In  error. 

PBB  CUBIAM.    Judgment  reversed. 


LEWIS  et  aL  v.  EQUITABLE  MORTQAGB 

CO. 

(Supreme  Court  of  Georgia.     June  26,  1884.) 

HORTOAGBS— FA1.8E  HCPKEBXNTATIOSB  AS  TO  VaI^ 

Xifi — Pbincifai.  and  Agent— Nbw  Tbiai> 

1.  Where  one  is  induced  to  make  a  loan  of 
money  by  the  fraud  of  the  borrowers  and  their 
-confederate,  and  as  a  consequence  of  the  fraud 
the  security  for  the  loan,  taken  at  the  time  of  the 
lending,  is  essentially  inadequate  and  insufficient 
the  lender,  on  discovering  the  fraud,  may,  with- 
out surrendering  the  security,  or  offering  to  sur- 
render it  follow  the  money  lent  or  its  proceeds, 
if  they  can  be  identified,  in  the  bands  of  the  bor- 
rowers, their  confederate,  or  any  one  for  whom 
the  confederate  acted  as  agent  while  aiding  in 
the  commission  of  the  fraud.  In  such  case,  the 
court  having  jurisdiction  of  the  matter,  with 
power  to  administer  equitable  remedies  and  re- 
lief, would  control  lx)th  the  security  and  the 
proceeds  of  the  loan  so  as  to  administer  appro- 
priate redress  to  the  creditor,  and  at  the  same 
time  protect  the  legitimate  interests  and  rights 
of  the  wrongdoers. 

2.  Where  a  person,  acting  as  agent  for  his 
wife,  commits  a  fraud  in  her  behalf,  and  she 
takes  the  fruits  thereof,  although  in  ignorance  of 
the  fraud,  she  cannot  retain  them,  as  against 
the  person  defrauded.  If  the  agent  himself  could 
not  hare  retained  them  had  they  been  his  own, 
and  his  fraud  had  been  committed  for  his  own 
benefit  Notice  to  the  agent  is  notice  to  the 
principal. 

3.  Where  the  written  title  to  land  is  in  the 
husband,  although  he  may  hare  paid  for  It  with 
his  wife's  money,  so  that  he  holds  it  In  trust  for 
her,  yet,  if  no  trust  appear  on  the  face  of  the 
title,  purchasers  for  value  from  him  or  from  his 
vendee  are  protected  against  her  equity,  unless 
they  had  notice  of  It,  actual  or  constructive, 
when  they  acquired  their  interestand  parted  with 
their  money.  There  was  not  enough  evidence 
(even  including  all  that  was  offerRd  and  ruled 
out)  tending  to  show  notice  to  make  notice  a 
substantial  issue  in  this  case. 

4.  Agents  to  inspect  land  offered  or  abont  to 
be  offered  as  security  for  a  loan,  the  inspection 
being  for  the  sole  purpose  of  ascertaining  its 
character  and  value,  are  not  agents  of  the  lender 
to  receive  notice  of  an  adverse  title  or  an  out- 
standing equity. 

5.  An  agent  to  examine,  form  an  opinion, 
and  report  to  his  principal,  with  no  duty  to  ex- 


press his  opinion  to  others,  cannot  by  his  deelar- 
ations,^  affect  the  rights  of  his  principal,  or  of 
those  in  whose  behalf  the  principal  was  acting. 
6.  The  fraud  attributed  to  certain  of  the  de- 
fendants in  the  phiintiff's  petition,  being  that 
for  the  panose  of  procuring  a  loan,  they  repre- 
sented to  the  plaintiff  that  they  had  bought  the 
land  in  question  from  another  of  the  defend- 
ants for  the  sum  of  $15,000;  that  they  made 
oath  before  a  notary  public  that  the  terms  of 
their  purchase  were  $8,000  cash  and  $7,000 
payable  when  they  obtained  the  contemplated 
loan;  that  the  representations  and  oath  were 
false;  that  the  defendants  who  bought  and  the 
one  who  sold  conspired  together  to  defraud  the 
plaintiff  by  falsely  representing  that  the  purchase 
was  for  $15,000,  so  as  to  procure  a  loan  on  the 
security  of  the  land  for  $8,062.50;  tluit  to  effec- 
tuate their  object  they  collusively  resorted  to 
the  artifice  of  a  pretended  sale  and  conveyance 
by  one  of  the  defendants  to  some  of  the  others 
for  the  nominal  sum  of  $15,000,  expressed  in  the 
deed,  pretending  that  $8,000  of  it  had  been  paid 
in  cash,  when  none  of  it  was  so  paid,  but  only  a 
very  insignificant  part  was  paid  at  all,  and  this 
payment  in  land;  the  petition  not  alleging  that 
the  plaintiff  did  not  examine  or  insiMct  the  land, 
or  have  it  examined  or  inspected,  nor  that  the 
plaintiff,  in  making  the  loan  and  taking  ilie  se- 
curity, relied  upon  or  was  influenced  by  the  rep- 
resentation, nor  that  the  oath  taken  before  the 
notary  was  ever  seen  or  read  by  the  plaintiff  (a 
corporation^,  or  by  any  of  its  officers  or  agents; 
and  the  evidence  produced  at  the  trial  showing 
that  there  was  an  actual  inspection  made  of  the 
land  by  persons  whose  report  as  to  its  value  the 
plaintiff  had  strong  reasons  to  trust,  and,  in  the 
nature  of  things,  probably  did  trust,  on  the  faith 
and' credit  of  a  certain  corporation  who  employ- 
ed these  inspectors,  and  there  being  no  evidence 
that  the  plaintiff  reposed  any  trust  or  confidence 
whatever  in  the  representations  made  by  the  de- 
fendants as  to  the  valne  of  the  land  or  as  to  the 
cost  of  it  or  the  nay nient  of  the  purchase  money, 
and  the  value  oi  the  security  not  being  affected 
either  with  rcsi>ect  to  title  or  any  other  matter  by 
the  question  of  payment  or  nonpayment  of  the 
purchase  money, — it  was  error  to  charge  the  jury, 
in  effect  that  if  certain  of  the  defendants  con- 
spired to  borrow  the  money  upon  representatioo 
that  the  land  was  worth  the  amount  r«iresented, 
when  in  fact  it  was  worth  "a  great  deal  less." 
and  the  representation  was  false,  and  the  money 
was  procured  by  fraud,  the  finding  on  the  ^sue 
of  fraud  should  be  for  the  plaintiff.  This  in- 
struction was  defective  in  two  respects:  it  left 
out  the  question  whether  the  representation  was 
trusted  and  acted  upon  by  the  plaintiff,  and  also 
the  question  whether  the  deficiency  in  valne  was 
80  great  as  to  render  the  land  inadequate  secu- 
rity for  the  loan. 

7.  It  is  no  cause  for  dismissiDg  a  motion  for 
a  new  trial  that  the  brief  of  evidence,  filed  in 
due  time  under  the  approval  of  the  court  con- 
sisted of  a  stenographic  report  of  the  trial,  no 
motion  being  made  to  vacate  the  judgment  and 
entry  of  approval.  And  it  is  competent,  at  the 
hearing  of  a  motion  for  a  new  trial,  to  allow  the 
document  previously  approved  as  a  brief  of  the 
evidence  to  be  amended,  even  by  substituting 
therefore  a  more  condensed  statement  of  its  con- 
tents, together  with  additional  matter  improperly 
omitted  from  the  document  when  it  was  approv- 
ed as  a  complete  brief. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Gordon  cotinty; 
I.  W.  Milner,  Judge. 

Action  by  the  Equitable  Mortgage  Compa- 
ny against  J.  T.Lewis  and  others.  There  was 
judgment  for  plaintiff,  and  defendants  bring 
error. .  Plaintiff  also  assigns  error  to  rulings 
on  motions  subsequent  to  verdict  Reversed 
on  defendants'  exceptions,  and  affirmed  on 
ezoeptlous  by  plaintiff. 
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The  following  la  the  official  report; 

The  Bqultable  Mortgage  Ck>mpan7  brought 
Its  action  against  Comellson  et  al.,  and  on 
August  31,  1892,  during  the  August  term  of 
the  superior  court,  a  verdict  vras  rendered  In 
fayor  of  the  platntiflT.  During  that  term  de- 
fendants moTed  for  a  new  trial,  and  on  the 
filing  at  the  motion  the  court  passed  an  or- 
der allovlng  defendants  80  days  in  which  to 
preiiare  and  file  a  brief  of  tiie  testimony  as 
required  by  law.  Within  the  SO  days  thus  al- 
lowed, but  after  the  adjournment  of  the 
August  term,  defendants  filed  the  stenog- 
rapher's report  of  the  oral  testimony,  the 
same  not  having  been  abridged  or  condensed 
as  required  by  law,  but  being  a  fnU  report  of 
the  questions  and  answers,  rulings  of  the 
court,  and  objections  and  remarks,  and  ar- 
guments of  counsel  on  questions  made  before 
the  court  doring  the  progress  of  the  trial, 
and  not  containing  any  portion  of  the  docu- 
mentary evidence  or  interrogatories  read  on 
the  trial.  This  paper  was  filed  under  the  ap- 
proval of  the  court  as  a  brief  of  the  evidence 
produced  on  the  trial  of  the  cause.  At  the 
February  term,  1803,  the  motion  came  on  for 
hearing,  when  plaintiff  moved  to  diemlss  it, 
because  defendants  had  failed  to  file  any 
brief  of  evidenoe  during  the  term  at  which 
the  case  was  tried,  and  because  the  paper 
filed  within  the  30  days  was  not  a  condensed 
and  succinct  brief  of  the  material  portiona  of 
the  oral  tetitlmony,  and  did  not  include  any 
brief  at  all  of  the  Interrogatories,  nor  any 
brief  of  the  documentary  evidence  read  on 
the  trial.  Flaintlfl's  motion  to  dismiss  was 
cremiled.  Defendants  then  offered  a  pa- 
per, and  asked  to  be  allowed  to  file  it  as  a 
brief  of  the  evidence.  To  this  plaintiff  ob- 
jected, because  the  time  had  expired  within 
which  a  brief  of  evidence  could  be  filed.  The 
obJectlcHi  was  0verniIed,  and  the  paper  thus 
offered  was  allowed  by  the  court  to  be  filed 
la  the  place  of  the  original  stenographer's 
report  Plaintiff  then  moved  to  dismiss  the 
motion  for  new  trial  on  the  ground  that  the 
paper  thus  offered  and  filed  by  defendants 
was  not  a  otmdensed  and  succinct  brief  of  the 
material  portions  ef  the  oral  testimony,  and 
this  motion  was  overruled.  To  each  of  the 
fore^oh^  rulings  the  plaintiff  excepted  by 
cross  bill,  the  court  having  overruled  the  mo- 
tion for  new  trial. 

It  appears  from  the  record  that  on  Novem- 
ber 30,  1889,  the  plaintiff  made  a  loan  to  B. 
W.  Comellson,  W.  M.  Comellson,  and  D.  P. 
CUne,  taUi«  their  note  for  |8,062.C0,  with  In- 
terest at  9  per  cent,  and  taldnc  Also,  as  se- 
curity for  the  payment  of  that  amount,  a 
deed,  under  sectioB  1960  of  the  Code,  convey- 
ing 900  acres  of  land  tn  Gordon  county.  On 
May  8,  1801,  the  note  having  becoaie  due,  ac- 
cording to  the  terms  of  the  ccmtract,  by  rea- 
son of  d^ault  la  paying  Interest,  suit  was 
brought  by  the  plaintiff  against  the  Oomell- 
sons  and  dine,  which  was  subsequently 
amended  by  alleging  as  follows:  The  note 
sued  on  waa  given  for  money  borrowed  by 
v.21&R.no.4 — 15 


said  defendants  from  plaintiff,  and  was  secur- 
ed by  deed  to  the  990  acres  of  land  (de- 
scribing It),  which  lands  were  conveyed  to 
said  defendants  by  Jackson  T.  Lewis  on  No- 
vember 7, 1889,  for  the  nominal  consideration 
of  915,000.  Defendants,  for  the  purpose  of 
procuring  the  loan,  represented  to  plaintiff 
that  they  had  bought  the  land  for  that  sum 
from  Lewis,  and  made  oath  before  E.  P. 
Beed,  notary  public,  on  November  7,  1889, 
that  they  had  bought  It  for  $8,000  cash,  and 
$7,000  when  the  loan  was  closed.  Said  rep- 
resentation and  oath  were  false.  The  only 
consideration  paid  by  said  defendants  to 
Lewis,  except  a  small  piece  of  land,  worth 
less  than  $1,000,  was  the  $7,000  procured 
from  plaintiff;  and  Lewis  and  said  defend- 
ants conspired  together  to  defraud  the  plain- 
tiff by  falsely  representing  that  said  consid- 
eration was  for  $15,000,  so  as  to  procure  a 
loan  on  the  land  for  $8,062.50.  by  making 
said  fftlse  and  fraudulent  representations. 
Lewis  owned  the  land,  and  applied  to  plain- 
tiff for  a  loan  on  it,  bnt,bdng  afraid  it  would 
not  bear  the  loan  be  wanted,  heresorted  to  the 
artifice.  In  coUustoa  with  said  defendants,  of 
selling  It  to  them  for  the  nominal  sum  of  $15,- 
000,  pretending  that  #8,000  of  it  bad  been 
paid  In  cash,  when  no  cash  whatever  had 
been  paid,  and  only  a  very  tnaignificant  piece 
of  land  had  been  conveyed  to  represent  the 
pretended  cash  consideratioB.  Thus  it  was 
represented  to  plaintiff  that  $15,000  had  been 
paid  for  it,  for  the  purpose  of  furnishing  evi- 
dence of  a  value  which  was  fictitious  and 
false.  The  lands  so  conveyed  to  plaintiff 
are  not  worth  anywhere  near  the  amount  of 
the  loan  so  made  upon  them,  and  are  not  worth 
over  $3,000  or  $1,000.  Said  defendants  are 
wholly  laaolvent  and  irresponsible.  Lewis 
got  the  money  so  advanced  by  plaintiff  to 
defendants  In  pursuance  of  the  schema  be- 
tween them  and  him,  has  Invested  the  same 
In  certain  lands  in  Bartow  county  (describing 
Uiem),  and  has  withheld  his  deed  from  rec- 
ord. Bald  property  was  returned  by  Lewis 
as  agent  for  his  wife,  and  plaintiff  supposes 
that  he  has  conveyed  it  to  her  for  the  pur- 
pose '  of  further  covering  up  his  tracks. 
Wheref<»e,  waiving  discovery,  plaintiff  prays 
that  Lewis  and  his  wife  be  made  parties  de- 
fendant, and  that,  after  the  lands  conveyed 
to  plaintiff  by  the  other  defendants  shall 
have  been  sold,  the  lands  conveyed  to  Lewis, 
and  by  him  to  his  wife,  be  sold  to  make  up 
the  deficiency.  By  further  amendment  plain- 
tiff alleged  that  the  amount  loaned  on  No- 
vember ao,  1689,  was  $7,500,  but  the  note  was 
taken  for  $8,062.50,  payable  five  years  after 
date,  with  interest  at  6  per  cent,  the  Inten- 
tion of  all  parties  being  to  make  a  loan  ef 
$7,500,  with  Interest  at  8  per  cent.;  and  plain- 
tiff prays  to  recovor  $7,500  with  interest  from 
November  80,  1889,  at  8  per  cent,  to  wit,  $8,- 
250  principal,  besides  interest 

Lewis  and  his  wife  answered  severally,  ad- 
mitting that  the  note  sued  on  was  for  the 
loan  made  to  the  Cornellsons  and  OUae,  se- 
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cured  by  the  deed  to  the  990  acres  of  land, 
but  denying  that  Lewis  or  his  wife  was  in 
any  way  a  party  by  act  or  word  in  obtaining 
the  loan.  They  set  up  that  inlS73  Lewis  mar- 
ried his  wife,  who  had  an  estate  of  her 
own,  Inherited  from  her  father,  and  Lewis 
being  without  property  or  money.  After  his 
marriage,  be  located  In  Bartow  county,  and 
engaged  In  farming  and  trading,  using  his 
wife's  money  and  property  In  this  business. 
With  her  property,  and  the  proceeds  thereof, 
he  bought  for  her  and  In  her  name  a  planta- 
tion In  Bartow  county  for  $1,780,  taking  a 
deed  to  the  same  In  her  name,  where  they  re- 
sided about  four  years.  This  plantation  be 
swapped  to  his  father,  John  L.  I^icwls,  paying 
him  $300  In  addition,  for  a  valuable  planta- 
tion In  Gordon  county,  taking  a  deed  In  his 
own  name;  and  he  made  Improvements  there- 
on to  the  value  of  $2,500.  With  her  property 
and  its  proceeds  he  bought  two  other  places 
adjoining  this  farm,  all  of  which  constitute 
the  990  acres  which  he  sold  and  deeded  to  the 
Comelisons  and  Cline,  and  upon  which  the 
loan  was  made  by  plaintiff  to  them.  Lewis 
denies  any  sort  of  collusion  by  himself  or  on 
the  part  of  his  wife  In  the  sale  to  the  Uor- 
nellsons  and  Cline,  orany  other  way,  to  procure 
an  unreasonable  loan  from  plalntlfiT  by  them. 
It  is  untrue  that  the  consideration  set  forth  in 
the  deed  from  him  to  them  was  so  stated  as 
to  authorize  them  to  procure  an  unreasonable 
and  unjust  loan  of  money  from  plaintiff,  or 
to  secure  any  loan  whatever.  The  990  acres 
of  land  conveyed  to  plaintiff  for  the  loan  of 
about  $7,000  Is  most  valuable,  and  well  worth 
double  the  amount  of  the  loan.  The  actual 
amount  of  money  received  on  the  loan  by  the 
Ck>rneli8ons  and  Cline  was  only  about  $6,015, 
which  sum  they  paid  to  Lewis  for  his  wife, 
and  he  reinvested  the  same  as  part  payment 
of  the  purchase  money  of  the  land  whereon 
his  family  reside.  On  these  lands  he,  for  his 
wife,  and  with  her  funds,  has  paid  $7,200, 
and  she  now  holds  a  bond,  transferred  by 
him  to  her  on  August  4,  1890,  on  demand 
by  her  upon  him  to  make  said  transfer. 
These  lands  were  bought  under  a  contract 
of  purchase  for  the  sum  of  $10,000,  which  con- 
tract was  made  for  and  In  the  Interest  of 
Mrs.  Lewis,  with  her  funds,  with  a  hope  of 
the  proceeds  by  farming  thereon  to  pay  the 
balance  of  the  purchase  money.  Lewis  In  no 
way  assisted  the  Com^sons  and  Cline  or 
any  one  else  In  making  overvaluation  of  the 
lands  conveyed  by  them  to  plaintiff,  and  Is 
Informed  that  the  valuation  of  the  lands  at 
the  time  of  the  loan  was  made  by  Messrs. 
Mundy  and  Reed,  agents  sent  by  plaintiff 
to  the  lands,  who,  after  thorough  examina- 
tion of  them,  made  their  valuation,  and 
recommended  the  loan.  Lewis  has  made 
crops  thereon,  the  net  income  of  which  was 
a  good  interest  on  $15,000,  as  compared  with 
other  lands  In  Gordon  county,  and  more  than 
the  comparative  Income  from  the  lands 
whereon  he  and  his  family  now  reside. 
Under  the  evidence    and  charge  of    the 


court,  the  Jury  found  for  the  plaintiff  $7,- 
500  principal,  besides  Interest  and  attorney's 
fees.     They  found  against  defendant  Lewis, 
and  further  found  in  favor  of  plaintiff  a 
special  lien  upon  the  property  described  In 
the  bond  for  title  tal^en  by  Lewis  and  trans- 
ferred to  his  wife.    The  motion  for  new 
trial  made  by  Lewis  and  wife  alleges  tliat 
the  verdict  Is  contrary  to  law  and  evidence, 
and  that  the  court  erred  in  giving  the  fol- 
lowing instructions  to  the  Jury:    "The  bur- 
den Is  iq)on  the  plaintiff  to  show  fraud  as 
alleged  In  the  petition,  and  If  you  find  that 
Lewis  did  conspire,  participate,  or  procure 
or  persuade  Comelisons  to  borrow  this  mon- 
ey upon  representation  that  the  Lewis  land 
was  worth  the  amount  alleged  In  the  peti- 
tion, when  in  fact  you  find  from  the  evi- 
dence that  it  was  worth  a  great  deal  less, 
and  you  find  that  the  representation   was 
false,  and  find  that  the  money  was  procured 
by  fraud,  then  you  would  find  In  favor  ot 
the  plaintiff  on  this  Issue  of  fraud.     And  in 
that  event  you  will  find  a  verdict  such  as 
I  will  give  you  before  I  conclude  this  charge. 
On  the   contrary.   If  you  should  find   that 
Lewis  did  not  procure  or  participate  In  any 
fraud  that  was  perpetrated  upon  plaintiff  in 
this   transaction  of   negotiating   this    loan, 
that  he  was  in  no  way  connected  with  it. 
but  that  he  In  good   faith  simply   sold  bis 
land  to  Comelison,  and  Comelison  conduct- 
ed the  negotiations  without  any  promise  of 
participation  or  solicitation  on  the  part  of 
Lewis,  and  he  received  the  money  In  goo<l 
faith  as  the  purchase  money  on  the  place, 
and    you    are    satisfied    of    that   from     the 
weight  of  evidence,  then  you  will  find  in  fa- 
vor of  Lewis  on  this  issue.     So  far  as  the 
rights  of  Mrs.  Lewis  are  concerned  in  this 
case,  there  Is  no  evidence,  as  I  understand 
it,  charging  this  plaintiff  with  any   notice 
whateT»  of  any  equity  of  hers  in  the  land, 
or  any  property  mentioned,  and  for  that  rea- 
son I  direct,  so  far  as  that  is  concerned,  a 
verdict  against  her,  provided  you  find  a  ver- 
dict against  her  husband."    The  errors  al- 
leged as  to  the  forgoing  charges  are  that 
the  court  assumed  that  the  petition  contain- 
ed a  statement  of  facts  that  would  amount 
to  such  fraud,  if  proved,  as  wodld  entitle 
plaintiff  to  the  relief  sought;   whereas  mov- 
ants Insist  that  the  facts  charged  amonntod 
only  to  a  misrepresentation  as  to  the  value 
of  the  land  upon  which  the  money  was  loan- 
ed, and  would  n'ot  constitute  such  a  fraud 
as  would  entitle  the  plaintiff  to  the  relief 
sought.     Further,  in  the  second  part  of  the 
charge  excepted  to,  the  court  intimated  Its 
opinion  as  to  what  had  been  proved  on  the 
subject  of  fraud,  and  charged  the  Jury  -upon 
the  assumption  that  a  fraud  had  been  per- 
petrated upon  the  plaintiff  in  the  negotia- 
tion of  the  loan,  which  would  entitle  plain- 
tiff to  relief;   whereas  defendants  Insist  that 
no  such   fraud  had  been  proved,  and   this 
was  a  question  for  the  Jury,  without  -the  iik- 
timatlon  of  any  opinion  of  the  coort;    that 
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there  was  some  eridence  of  notice  to  plain- 
tiff, at  the  time  of  the  loan,  of  the  rights  of 
Mrs.  Lewis  In  some  of  the  property,  and  it 
was  error  to  direct  a  verdict  against  her, 
instead  of  submitting  this  issue  to  the  Jury. 
It  is    further   assigned   a«   error   ttiat  the 
court  refused  to  allow  O.  W.  Reed  to  testify 
what  valuation  was  put  upoa  the  land  by 
Pollerton  and   Mundy,  agents  for  the  com- 
pany negotiating  the  loan,  at  the  time  they 
went  over  and  Inspected  it.     Movants  insist 
that  said  evidence  was  relevant  and  mate- 
rial, and  that  the  relations  between  plaintiff 
and  the  Atlanta  Trust  &  Banking  Company, 
by  whom  FuUerton  and  Mundy  were  sent, 
and  for  whom  they  were  acting  at  the  time, 
were  such  as  to  authorize  the  admission  of 
the  evidence  to  the  effect  that  at  the  time 
of  the  examination  they  valued  the  land  at 
$22,000.     The  court  ruled  out  the  statement 
made  by  John  L.  Lewis  oa  redirect  examina- 
Uon  In  behalf  of  defendant,  that  "the  place 
I   took    In   Bartow    county   was  bis   wife's 
place."     Mr^.  Lewis  contended  on  the  trial 
that  she  bought  the  place  on  which  the  loan 
was   made,  and  paid   for  It  with  her  own 
means  and  separate  estate,  and  that  In  equi- 
ty she  was  entitled  to  it,  though  her  hus- 
band  bad  taken  a  deed   to  it   In  bis  own 
name;   and  that  plalntlfiT  had  notice  of  her 
equity  when  it  made  the  loan.    It  is  alleged 
that  this  testimony  was  admissible  to  show 
her  ability  to  purchase  the  place,  and  notice 
to  plaintiff,  and  that  the  court  trrei  in  rul- 
ing  it  out    Defendant  Lewis   testifled,    "I 
notified  the  inspects  that  I  was  her  agent." 
On  motion  the  court  ruled  this  out,  which 
ruling  la  assigned  as  error,  movants  Insist- 
ing that  the  inspector  to  whom  this  notice 
was  given  was  plaintiff's  agent,  and  that 
the  evidence  was  relevant  and  material  to 
show  notice  to  plaintiff  of  Mrs.  Lewis'  equi- 
ty in  the  land  on  which  the  loan  was  made. 
Two  other  grounds  of  the  motion  set  up  new- 
ly-discovered evidence.     A  part  of  this  Is 
contained  In  the  afBdavit  of  W.  M.  Fe^les, 
who  seems  from  the  record  to  have  been  a 
witness  at  the  trial.     The   affidavit  states 
that  be  was  acquainted  with  and  had  knowl- 
edge of  the  plans  and  the  original  designs  of 
the  original  wganlzation  of  the  Equitable 
Mortgage   Company  and  the  Trust  Bank- 
ing Company  of  Atlanta,  Qa.;  that  he  had  sev- 
eral interviews  with  Charles  N.  Fowler,  pres- 
ident of  the  Equitable  M(Hrtgage  Company, 
in  regard  to  getting  up  loans  on  real  estate 
in  Oeorgla,  and  was  advised  by  him  to  get 
up   a  Joint-stock  company,  which  deponent 
endeavored  to  do,  and,  not  having  time  to 
complete  it,  abandoned  it;  that  subsequently 
tbe  Atlanta  Tmst  &  Banking  Company  was 
organlxed,  as  he  understood  It,  for  the  same 
purpose,   having  negotiated  a  loan  for  his 
wife  through  that  company,  payable  to  the 
E<iultable  Mortgage  Company;  and  that  he 
did  not  communicate  any  of  these  facts  to 
any  of  the  parties  or  their  attorneys   in 
tlila  case  prior  to  the  triaL    The  other  testl- 


mony  Is  In  an  affidavit  of  David  Lamar,  to 
which  Is  attached  a  letter  dated  at  New 
York,  December  6,  1892,  addressed  to  David 
Lamar,  and  sigrned  by  Charles  N.  Fowler, 
president,  stating,  "Your  recent  favor  is  at 
hand,  and  in  reply  I  have  to  say  that  all 
of  our  loans  taken  in  your  state  are  through 
the  Atlanta  Trust  &  Banking  Company,  to 
which  we  would  respectfully  refer  you." 
Lamar  swears  that  this  letter  was  received 
by  him  in  resimnse  to  a  letter  directed  to 
the  Equitable  Mortgage  Company  In  refer- 
ence to  loans  In  that  company;  and  that  he 
has  knowledge  from  other  correspondence, 
and  from  checks  signed,  which  he  has  seen, 
that  this  letter  was  signed  by  Charles  N. 
Fowler,  president  of  the  Equitable  Mortgage 
Company. 

J.  O.  Fain,  W.  R.  Rankin,  B.  J.  Kiker,  O. 
N.  Starr,  and  W.  H.  Dabney,  for  plaintiffs 
in  error.  Hall  &  Hammond  and  W.  J.  Cant- 
rell  &  Son,  for  defendant  In  error. 

PER  CURIAM.  Judgment  on  main  blU 
of  exceptions  reversed;  on  cross  bill  of  ex- 
ceptions, affirmed. 


NASHVILLE,  C.  &  ST.  L.  RY.  CO.  et  aL  v. 

CLEGHORN  et  al. 
(Supreme  Court  of  Georgia.     March  19,  1894.) 

Attachmekt  aoainst  Nokrebidekt— Venue. 
Sectl^on  3272  of  the  Code,  declaring  that 
an  attachment  against  a  nonresident  of  the 
state,  where  the  debt  sworn  to  exceeds  $100, 
may  be  made  returnable  to  the  superior  court 
of  any  county,  construed  In  the  light  of  section 
3270,  seems  to  mean  that  such  an  attachment 
may  be  made  returnable  to  the  superior  court  of 
any  county,  without  respect  to  whether  or  not 
the  debtor  has  effects  therein,  either  in  the  form 
of  property  subject  to  levy,  or  of  credits  subject 
to  garnishment. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Chattooga 
county;  C.  G.  James,  Judge. 

Action  in  attachment  by  J.  S.  Cleghom  & 
Co.  against  the  Nashville,  Chattanooga  & 
St  Louis  Railway  Company  and  others.  From 
a  Judgment  overruling  a  motion  to  dismiss 
the  writ  defendants  bring  error.    Affirmed. 

Code,  {  3270,  reads  as  follows:  "When  the 
plaintiff  In  attachment  wishes  to  levy  bis 
attachment  upon  property  in  a  different 
county  from  that  in  which  the  same  is  re- 
turnable, it  shall  be  the  duty  of  the  mag- 
istrate, or  other  officer  issuing  such  attach- 
ment upon  the  request  of  the  plaintiff,  his 
agent  or  attorney  at  law,  to  make  out  a  copy 
or  .copies  of  the  original  attachment  bond 
and  affidavit  and  certify  the  same,  official- 
ly, to  be  a  true  copy  or  copies;  and  upon 
such  copies  being  delivered  to  any  officer  to 
whom  the  same  is  directed,  of  the  county 
where  the  property  of  the  defendant  Is,  It 
shall  be  the  duty  of  such  officer  to  levy,  forth- 
with, the  same  upon  the  property  of  the 
defendant  in  such  county,  and  to  return  the 
same,  with  his  actings  and  doings  entered 
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thereon,  to  the  court  to  which  the  original 
attachment  is  returnable." 
The  following  Is  the  official  report: 
Attachment  was  sued  oat  In  Chattooga 
county  against  defendants,  as  nonresidents, 
returnable  to  Chattooga  superior  court 
Copies  of  the  attachment,  together  with  the 
affidavit  therefor  and  the  bond,  were  cer- 
tified as  such  by  the  magistrate  by  whom 
the  attachment  was  issued,  and  it  was  lev- 
led  by  the  sheriff  of  Whitfield  county.  At 
the  first  term  thereafter  the  defendants 
moved  to  dismiss  the  levy,  on  the  ground 
that  the  attachment  was  void,  being  return- 
able to  Chattooga  superior  court,  when  de- 
fendants had  no  property  to  attach,  and 
none  was  In  fact  attached.  In  Chattooga 
county,  nor  was  there  any  personal  service 
on  either  of  defendants;  and  because  the 
attachment  should  have  been  made  return- 
able to  Whitfield  superior  court.  The  mo- 
tion was  overruled,  and  defendants  except- 
ed. 

R.  J.  ft  J.  McCamy.  for  plalntlCTs  In  error. 
J.  M.  Bellab,  for  defendants  In  error. 

PER  CURIA^L     Judgment  affirmed. 


DIOKEN  V.  WESTERN  UNION  TEL.  CO. 
(Sapremc  Court  of  Georgia.     April  2,  1894.) 

QOI  TaM  ACTIOXS— JtlRIgDIOTlOSJ  OP  COUSTT 

Court. 
There  being  no  court  in  this  itate  on 
which  jurisdiction  to  entertain  suits  for  penal- 
ties is  expressly  conferred  by  the  constitution 
or  by  statute,  and,  with  the  exception  of  equity 
cases,  suits  for  divorce,  and  cases  invoiving  titles 
to  land,  restricted  jurisdiction  in  civil  cases  be- 
ing generally  with  reference  to  the  amount  in 
controversy,  and  this  restriction  being  applied 
expressly  to  justice's  courts  both  in  the  consti- 
tution and  the  statutes,  it  follows  that  an  act 
imposing  a  penalty  of  SlOO  upon  telegraph  .com- 
panies for  neglect  of  duty,  and  declaring  that 
the  same  "may  be  recovered  by  suit  in  a  justice 
or  other  court  having  jurisdiction  thereof," 
should  be  construed  as  intending  to  confer  juris- 
diction upon  any  court  whatsoever  whose  juris- 
diction in  any  class  of  actions  against  telegrai)h 
companies  would  extend  to  suits  for  $100.  It  is 
no  argument  agninst  this  construction  and  this 
interpretation  of  legislative  intent  that  the  at- 
tempt to  invest  justices'  courts  with  jurisdiction 
was  defeated  by  the  constitutional  provision 
which  restricts  the  jurisdiction  of  these  courts, 
in  cases  of  tort,  not  only  to  $100,  but  to  injuries 
to  personal  property;  thus  excluding  penalties 
for  the  nonperformance  of  a  public  duty.  The 
case  of  Solomon  v.  Telegraph  Co.  (decided  March 
27. 1893)  17  S.  E.  26S,  92  Qa.  360.  reviewed  and 
alHrmed. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Morgan  county; 
W.  F.  Jenkins,  Judge. 

Action  by  W.  B.  Dlcken  against  the  West- 
em  Union  Telegraph  Company.  Defendant 
bad  Judgment,  and  plaintiff  brings  error.  Re- 
versed. 

The  following  is  the  official  report: 

Action  against  the  telegraph  company  for 
the  statutory  penalty  for  failure  to  transmit 
and  deliver  a  message.    The  suit  was  brought 


to  the  county  court  of  Morgan  county,  where 
the  judge,  cm  hearing  the  evidence  and  ar- 
gument, found  for  the  defendant  Plaintiff 
appealed  to  the  superior  court  where  defend- 
ant filed  a  demurrer  on  the  ground  tba*.  the 
county  court  bad  no  jurisdiction  of  the  case. 
it  being  a  suit  to  recover  a  penait}',  and  the 
jurisdiction  o<  the  county  court  being  limited 
to  suits  on  contracts  and  torts.  The  demur- 
rer was  sustained,  and  plaintiff  excepted. 

W.  R.  &Iustin,  for  plaintiff  in  error.    Gus- 
tln,  Guerry  &  Hall,  for  defendant  in  error, 

PER  CURIAM.    Judgment  reversed. 


NATIONAL  CASH-REGISTER  CO.  T. 

ISOX. 

(Supreme  Court  of  Georgia.     April  2,  1894.) 

APPBAL  — RULINOS  ON  EvtDBKOB  —  COKTRACT  OF 
EUPLOTMENT— COSSTBDOTION. 

1.  It  is  not  apparent  that  the  court  erred  in 
admitting  evidence;  the  motion  for  a  new  trial 
not  disclosing  any  ground  of  objection,  nor  set- 
ting out  any  of  the  evidence  objected  to. 

2.  An  agent  employed  to  sell  a  commodity  in 
a  given  state,  or  in  several  given  states,  at  a  fix- 
ed percentage  on  the  amount  of  sales,  with  a 
stipulation  in  the  contract  that  he  is  to  pay  all 
his  own  expenses,  has  no  authority  merely  by 
virtue  of  his  power  as  agent  to  employ  others  at 
the  expense  of  the  company,  either  to  act  aa 
subagents  or  to  advertise  and  commend  the  com- 
modity in  a  particular  locality  or  to  a  particu- 
lar community.  Persons  employed  by  him  for 
such  service  must  look  to  him  for  compensation, 
and  cannot  charge  the  company  with  the  same 
withont  its  consent.  The  finding  of  the  judge 
was  not  warranted  by  the  evidence,  and  the 
court  erred  in  not  granting  a  new  trtaL 

(Syllabus  by  the  Court) 

Error  from  superior  court  Spalding  conn- 
ty;  James  S.  Boynton,  Judge. 

Action  by  O.  H.  Ison  against  the  National 
Cash-Register  Company  on  account  Plains 
tiff  bad  judgment  and  defendant  brings  er- 
ror.    Reversed. 

The  following  is  the  official  report: 

Ison  sued  the  National  Cosh-Register  Oom^ 
pany  by  attachment  on  an  account  Ttie  acn 
count  does  not  appear  in  the  record.  Ttae 
case  was  submitted  to  the  presiding  Judgd 
for  trial  without  the  intei-ventlon  of  a  jury^ 
He  rendered  a  judgment  for  plalntifF  fo^ 
$78.76  principal,  with  Interest  Defendant'^ 
motion  for  a  new  trial  was  overmled,  and  1( 
excepted.  The  motion  was  upon  the  ground^ 
that  the  judgment  was  contrary  to  law,  eTli 
dence,  etc.  Also  because  tbe  court  erred  lii 
allowing  plaintiff  to  testify  as  to  sayings  oi 
Behre  as  agent  of  defendant  the  agency  uui 
having  been  proved.  It  Is  not  stated  In  thli 
ground  what  objection  was  made  to  the  evil 
dence  when  offered.  Also  because  the  conrj 
erred  In  allowing  plaintiff  to  testify  as  to  sa>j 
ings  of  Behre,  plaintiff  having  proved  tliaj 
Behre  was  only  special  agent  t<x  a  specifij 
purpose,  with  limited  power  and  authority 
and  with  no  power  to  make  a  contract  fa{ 
defendant     Upon  the  trial  plalattfT   tntr<{ 
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<luced   a  contract   between  defendant  and 
Belire,  made  In  September,  1888.     By  this 
contract  defendant  agreed  to  eetabliah  Behre 
as  "sales  agent"  for  the  sale  of  iJie  register 
in  Georgia  and  ottier  states,  on  the  following 
conditions:     Continuance  in  the  agency  to 
end  at  the  option  of  either  by  a  written  no- 
tice to  the  other;   Behre  to  have  a  commis- 
sion on  all  registers  sold  in  his  territory, 
whether  by  him  or  others,  of  30  per  cent  of 
the  present  printed  price  list;  he  to  sell  all 
machines  at  list  price,  allowing  no  other 
discount  than  the  6  per  cent  for  cash;   no 
commission  to  be  due  him  until  the  pur- 
chaser had  settled  with  defendant  either  by 
cash  or  acceptable  note;   defendant  to  send 
bills  direct  to  purcliaser,  who  was  to  pay  de- 
fendant direct,  and,  immediately  upon  pur- 
chaser's settlement  with  it  as  above,  it  to 
send  Behre  draft  for  amount  due  for  com- 
mission.   Where  a  settlement  was  made  by 
note,  defendant  reserved  the  privilege  of  not 
paying  the  commission  until  the  note  was 
paid,  or  until  it  was  satisfied  that  amount 
would  be  paid  in  full.     If  the  purchaser  fail- 
ed to  pay  any  note,  and  Behre's  (x>mmis8lon 
on  the  same  had  been  paid  to  Behre,  or  cred- 
ited to  his  account  commission  on  the  part 
unpaid  to  be  charged  back  to  Behre.      All 
machines  sold  to  be  according  to  the  printed 
forms  sent  Behre  by  defendant,  and  no  sale 
to  bind  defMidant  unless  reported  to  and  ap- 
proved  by  it  unless  by  other  written  In- 
structions.    Behre  to  report  immediately  all 
sales  and  conditions  of  sales,  and  to  pay  his 
own  expenses.    Also  modification  of  this  con- 
tract  made   February   12,    1889,    increasing 
Behre's  commissions  to  3o  per  cent      Also 
auutber  modification,  December  18, 1889,  Ilm- 
itinjf  Behre's  territory  to  Georgia,  from  Jan- 
uary. 1890.     After  introduction  of  this  evi- 
dence,   laon    testified:    "Behre    introduced 
himself  to  me  by  presenting  bis  card.     This 
card  was:    'The  National  Cash-Register  Com- 
pany, Dayton,  Ohio,  U.  S.  A.    Chas.  H.  Behre, 
General    Southern    Agent    4    H}.    Alabama 
Street,  Atlanta,  Ga.    James'  Bank.'     Said  be 
wanted  to  sell  me  a  cash  register,  'ind  asked 
me  to  come  to  the  hotel  and  examine  one. 
Went  and  examined  the  register,  and  finally 
hougrht  one.     Sent  a  check  for  it  direct  to 
defendant,  less  5  per  cent  for  cash  and  5  per 
cvnt    as  my  commisslco.     Behre  said   he 
would  eive  me  5  per  cent  on  all  registers  sold 
In  Griffin  In  12  months,  if  I  would  talk  up  the 
machine.     When  the  12  months  had  expired, 
:>uly    one    had    been    sold    there.      Several 
m-Mitbs  after  the  12  months  had  expired  I 
»w  Bebre,  and  between  that  time  and  when 
'.  a;rain  saw  him  several  machines  had  been 
H)ld.      I  told  him  I  had  talked  np  the  regls- 
er,  aud  did  show  a  good  many  people  how 
t  worked,  and  thought  he  ought  to  pay  me 
ometiiing  for  my  trouble.     He  said  he  had 
everal   registers  about  sold,  and,  with  the 
xceptlon  of  those,  he  would  pay  me  from 
bat  time  5  per  cent  on  all  registers  sold  in 
iriffln.     He  did  not  say  whether  he  would 


pay  me  or  defendant  would  pay  me.  He 
did  not  mention  defendant  I  dealt  with 
him  by  the  card  he  presented,  aud  I  dealt 
with  him  as  agent  of  *tbe  company.  There 
were  nine  machines  sold,  at  $175,  on  which 
I  am  entitled  to  6  per  cent  commissions." 
One  Hudson  testified  that  he  bonght  a  reg- 
ister from  Behre,  paid  cash  for.  It  got  the 
regular  discount  for  cash,  and  also  got  5  p«r 
cent  to  pay  Ison.  Told  Behre  that  Ison 
said  he  was  to  have  6  per  cent  commission 
on  the  sale,  and  Behre  said  that  was  right 
and  allowed  it  Witness  deducted  that 
amount,  aud  gave  Behre  a  check  for  the 
amount,  less  the  discount  of  5  per  cent  com- 
mission. This  check  was  made  payable  to 
0.  H.  Behre,  "manager,"  or  order,  and  was  in- 
dorsed, **0.  H.  Bebre,  Manager."  Tor  de- 
fendant its  president  testified:  "Behre  is 
sales  agent  of  defendant,  and  has  no  author- 
ity to  bind  it  in  any  manner  to  pay  commis- 
sions on  sale  of  registers.  His  sole  au- 
thority and  duty  under  his  contract  with  de- 
fendant Is  to  solicit  and  forward  to  It  written 
orders  from  purchasers  for  registers.  These 
are  sent  in  by  hira,  and  accepted  by  it,  if  it 
is  deemed  advisable,  and  purchaser  notified 
directly  by  it.  Past-due  papers  have  some- 
times been  sent  to  Behre  for  collection,  but 
when  this  is  done  a  special  arrangement  was 
made  with  him  as  to  each  collection,  and  no 
general  authority  exists  under  which  he  can 
make  collections  for  it  As  its  president,  I 
have  sole  authority  to  employ  agents,  and 
pay  them  commission,  and  this  1  have  never 
delegated  to  anyone.  Neither  defendant, 
nor  any  one  authorized  to  represent  It,  ever 
employed  plaintiff  to  sell  reglstei-s  for  it,  or 
ever  agreed  to  pay  him  a  commission.  He 
may  have  been  employed  by  Behre  to  take 
orders,  and  Behre  may  have  promised  to  pay 
him  out  of  bis  oommission  allowed  him 
(Behre)  by  defendant,  but  I  have  no  personal 
knowledge  tbat  he  did  so,  and  defendant  was 
never  bound  by  the  contract  It  has  fifty- 
one  sales  agents,  who  employ  about  two 
hundred  and  fifty  salesmen,  and  a  large  pro- 
portion of  the  latter  are  wholly  unknown  and 
outside  of  the  control  of  defendant  We  do 
not  know  who  they  are,  or  what  are  th^r 
contracts  with  the  sales  ageots.  We  have 
therefore  taken  the  precaution  In  our  con- 
tracts with  sales  agents  to  limit  their  au- 
thority, as  nearly  as  possible,  to  the  simple 
taking  and  forwarding  orders  to  defendant 
All  of  the  card,  except  'Charles  H.  Behre, 
General  Southern  Agent  4  E.  Alabama 
Street,  Atlanta,  Ga.  James'  Bank,'  was 
printed  probably  at  the  Job  printing  rooms  of 
defendant  at  Dayton.  If  the  words  in  quo- 
tation were  printed  there,  It  was  upon  Behre's 
written  order  to  the  printer,  and  without 
the  knowledge  and  authority  of  any  offi- 
cer of  defendant.  I  cannot  say  what  kind  of 
cards  defendant  furnished  to  agents  at  the 
time  Behre  was  employed.  I  attach  to  my 
answer  two  different  samples  of  lards  which 
have  been  in  use  by  Behre,  and  state  that  as 
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soon  aa  It  came  to  the  knowledge  of  defend- 
ant that  sales  agents  were  using  cards  r^;>- 
resentlng  themselves  as  'managers'  and  'gen- 
eral agent'  they  were'tmmedlately  cautioned 
not  to  do  80,  and  to  destroy  all  cards  In  their 
possession  of  that  kind.  Some  time  before 
April  1,  1S82,  defendant  s^it  Behre  a  lot  of 
cards  upon,  which  his  name  appears  simply 
as  sales  agent,  and  Instructed  him  to  destroy 
all  others  bearing  any  other  inscription.  I 
cannot  glye  dates  more  specifically,  and  can- 
not tell  what  kind  of  cards  Behre  used  at 
different  times.  If  he  used  such  as  are  at- 
tached, or  the  one  bearing  the  word  'man- 
ager,' which  Is  attached  to  the  answer,  it 
was  without  authority  of  defendant,  and  In 
plain  violation  of  his  contract"  Attached 
were  three  cards,  one  of  which  has  been 
above  set  out;  another  was  similar,  except 
instead  of  "General  Southern  Agent"  was  sub- 
stituted, "Georgia  Department,  Chas.  H. 
Behre,  Manager";  and  the  third  was  similar, 
except  for  the  substitution,  "Chas.  H.  Behre, 
Sales  Agent."  Defendant  introduced  a  draft 
drawn  April  16,  1891,  by  It  at  Dayton,  Ohio, 
payable  to  Its  order  there,  for  $15,  drawn  on 
a  firm  in  Griffin,  and  similar  drafts  on  two 
others,  all  marked  "Paid"  by  the  parties  on 
whom  drawn.  The  contracts  between  Behre 
and  defendant,  and  the  two  samples  of  cards 
attached  to  the  answers  of  the  president  of 
defendant,  were  produced  by  defendant  In 
response  to  notice  from  plaintitf. 

Stewart  &  Daniel,  for  plaintiff  In  error.    B. 
W.  Hammond,  for  defendant  In  error. 

PER  CURIAM.     Judgment  reversed. 


BBTHUNE  v.  WELLS  et  al. 
(Supreme  Court  of  Georgia.     April  9,  1891.) 
CoRPORATioss— Actios  bt  Stockholder— Pab- 

TIE8. 

A  siogle  stockholder  in  a  corporation  ag- 
gregate cannot,  without  sning  in  behalf  of  all 
5ie  interested  stockholders,  and  allowing  them  to 
become  coparties,  maintain  an  action  against  the 
directors  for  misfeasance  or  nonfeasance  in 
their  official  conduct,  whereby  the  income  or 
(•arnings  of  the  corporation,  and  consequently 
tlie  value  of  the  plaintiff's  stock,  were  less  than 
they  otherwise  would  have  been.  If  the  plain- 
tiff was  the  sole  stockholder  whose  interest  was 
affected  by  the  default  attributed  to  the  direct- 
ors, he  should  so  have  alleged  in  his  petition. 
As  the  corporation  is,  in  contemplation  of  law, 
the  party  directly  and  immediatelv  aggrieved  by 
any  want  of  diligence  or  fidelity  in  the  conduct 
of  its  directors,  it  should  be  a  party  defendant 
to  an  action  brought  by  the  stockholders,  in  or- 
der that  tiie  result  may  bind  it,  and  bar  any  fu- 
ture action  which  it  might  bring  for  the  same 
cause. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Muscogee  coun- 
ty;  W.  B.  Butt  Judge. 

Action  by  A.  J.  Bethune  against  Elbert 
L.  Wells  and  others.  Defendants  had  judg- 
ment on  demurrer,  and  plaintiff  brings  er- 
ror.    Affirmed. 


The  following  Is  the  official  report: 
To  the  petition  of  Bethune  against  Wells 
and  others  a  demurrer  was  interposed.    Tbe 
demurrer  was  sustained,  and  to  this  rallng 
Bethune    excepted.     Tbe    petition    alleged: 
Defendants,  have  damaged  plaintiff  $1,000, 
for  that  at  the  May  term,  1881,  of  Muscogee 
superior  court,  the  Chattahoochee  Building 
&  Loan  Association  was  Incorporated,  and 
afterwards  said  corporation  was  organiziMl 
and  commenced  business.     Defendants  \Fere 
chosen  directors  of  the  corporation  by  its 
stockholders,   and   accepted   the  trust,  and 
elected  Wells  president    Petitioner  became 
a  stockholder,   in   series  "A,"   and   owned 
10  shares  of  the  capital  stock.     Under  the 
charter   and   by-laws,    one   dollar   was  re- 
quired to  be  paid  in  each  month  on  each 
share  of  stock,  and  each  stockholder  was  a 
borrower  to  the  extent  of  his  stock.     Under 
the   constitution,   rules,   and  by-laws,  each 
stockholder  was  entitled  to  an  advance  of 
$200  on  each  share  of  stock  owned  and  held 
by   him,   and   the  sum  paid   In   upon  the 
capital  stock  should  be  put  up  at  each  regu- 
lar meeting  of  the  association  at  tbe  follo\r- 
Ing  rates  of  premium:    For  the  first  year, 
46;    for  the  second,  44;    for  the  third,  42; 
for  the  fourth,  40;   for  the  fifth,  38;   for  the 
sixth,  36,— and  the  stockholder  bidding  the 
highest  advance  on  said  rates  should  be  en- 
titled to  the  sum   on  which  his  bid  was 
made,  but,  should  no  advance  be  bid,  then 
any  stockholder  who  should  bid  tbe  fixed 
rate  should  be  entitled  to  have  the  sum  so 
paid  In  to  the  extent  of  bis  stoclc     Should 
there  be  no  bids  at  any  meeting,  the  names 
of  all  the  stockholders  for  each  five  shares 
of  stock  held  by  them  should  be  placed  io 
a    receptacle,    from    which    the    president 
should  draw  a  name,  and  the  stockholder 
thus  designated  should  be  compelled  to  take 
an  advance  on  the  five  shares  of  stock  repre- 
sented by  the  stockholders  as  aforesaid  at 
the  then,  fixed  rate,  and   should   tiave  the 
privilege  of  his  stock  warranted  of  takini; 
all  the  funds  of  the  association  offered  at 
the  meeting,  and,  if  all  the  available  funds 
be  not  taken  by  the  stockholder  so  drawn, 
another  name  should  be  drawn,  and  name 
after  name  until  all  the  funds  so  paid  in 
were  disposed  of.    Should  such  stockholders 
or  holder  fail  to  take  the  sum  or  advance 
so  drawn  within  one  month  from  the  day 
aforesaid,  and  give  security  as  required  by 
the  constitution,  charter,  and  by-laws,  then 
such  stockholders  or  holder  should  pay  and 
be  charged  with  the  month's  Interest    When 
a  share  of  the  stock  so  paid  In  should  be- 
come worth  $200,  said  series  of  said  loans 
should  terminate,   or  should   continue   anO 
end   with  the  eighty-fourth  installiucnt  oi 
payment,  so  that  each  share  of  stock  sliouK 
be   worth   $128  at  the  exptaration    of    sait 
term,  to  wit,  the  eighty-fourth  Installment 
Said  eighty-fourth  month  terminated   Jun 
7th  last,  and  each  share  not  borrowed  upi'i 
as  aforesaid    should  have  been  wortb  $l2^ 
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K  was  the  duty  of  defendants,  as  directors 
of  the  corporation,  to  attend  tbe  monthly 
meetings  of  the  stockholders,  and  to  hare 
monthly  meetings  of  said  directors,  and  dis- 
pose of  the  funds  of  the  corporation  as 
above  stated.  Defendants  neglected  their 
duty  as  directors,  and  did  not  attend  tbe 
monthly  meetings  of  the  stockholders,  nor 
bare  monthly  meeting  as  directors,  and  dis- 
pose of  the  funds,  as  provided  by  the  char- 
ter, constltntlon,  and  by-laws,  so  that,  at 
the  expiration  of  the  84  months  or  81  In- 
stallments, such  shares  of  stock  were  only 
worth  $98;  and,  by  reason  of  the  negligence 
of  defendants  as  directors,  petitioner's  stock 
was  not  worth  $128  per  share,  but  only  $98 
per  share,  to  his  damage  $1,000. 

The  demurrer  was  upon  the  grounds:  (1) 
Want  of  proper  parties  defendant  (2)  De- 
fendants, as  directors,  are  not  liable  to  re- 
spond to  plalntlfT,  as  a  stockholder,  for  dam- 
ages sustained  by  reason  of  negligence.  (3) 
The  allegations  in  the  declaration  show  no 
canse  of  action  against  defendants. 

Thornton  &  McMichael  and  H.  O.  Cam- 
eron, for  plaintiff  in  error.  W.  A.  Little  and 
L.  F.  Garr&rd,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 


DBNSON  T.  DENSON  et  at. 
(Sapreme   Court  of  Georgia.    April  23,  1894.) 

EJECTMBHT — EqOIT^BLE  RlQHTE  OP  PLAINTIFF. 

1.  Where  equity,  under  section  3187  of  the 
Code,  would  enforce  the  specific  performance  of 
a  contract  for  the  sale  of  land  b^  reason  of  the 
parchaser's  entering  into  possession  and  paying 
a  ^rt  of  the  purchase  money,  it  will  secure  the 
enjoyment  of  the  land  to  the  purchdAcr  so  long 
as  he  is  in  no  default  in  making  payment  of  the 
balance. 

2.  Thus,  wha«  a  haaband  and  wife,  own- 
ing land,  for  the  pnrpose  of  dlTidlng  the  same 
among  their  children  and  a  daaghter-in-law, 
vrho  was  the  wife  of  a  deceased  son,  and  allow- 
ing each  his  or  her  portion,  caused  tbe  land  to 
be  divided  into  separate  parcels,  and  placed  tbe 
daaghter-in-law  in  possession  of  one  of  them, 
she  then  and  there  agreeing  to  pay  to  the  own- 
ers annually,  while  they  lived,  a  fixed  sum  for 
tlieir  support,  or  such  part  of  tliat  sum  as  they 
might  demand,  and  she  occupied  tbe  land  set 
apart  to  her  for  10  years,  complying  dnring  this 
period  with  the  terms  of  her  a^eement,  upon 
equitable  principles  she  had  the  right,  as  agamst 
the  owners,  to  retain  possession  bo  long  as  she 
<«otinued  to  comply  with  such  agreement,  al- 
though th«  actual  value  of  the  premises  for  rent 
greatly  exceeded  the  annuity  she  was  to  pay; 
and,  the  owners  having  evicted  her  from  the 
premises,  an  action  by  her  against  them  to  re- 
cover possession  for  the  purpose  of  carrying  out 
the  ori^nal  agreement  wai  maintainable,  the 
question  arising  upon  a  general  demurrer  admit- 
tiDK  the  facts  as  alleged.  In  sudi  action  she 
would  also  be  entitled  to  recover  any  excess  of 
i^nts  and  profits  received  by  tbe  owners  while 
they  were  in  possession  over  and  above  the 
amount  of  the  annuities  accruing  to  them  dur- 
ing that  time. 

iSyllabua  by  the  Court) 

Error  from  superior  court,  Twiggs  county; 
a  a  Smith,  Judge. 


Action  In  ejectment  by  Mrs.  M.  E.  Denson 
against  J.  H.  Denson  and  another.  Ther« 
was  Judgment  for  defendants,  and  plaintiff 
brings  error.  Reversed. 
The  following  Is  the  official  report: 
To  the  petition  of  Mrs.  M.  B.  DeD8<» 
against  J.  H.  and  Elizabeth  Denson,  tbe  de- 
fendants demurred  generally,  and  the  de- 
murrer was  sustained.  The  petitioner  al- 
leges that  many  years  ago  she  married  J.  B. 
Denson,  a  son  of  the  defendants,  and  he  died, 
leaving  her  and  two  children.  Some  time 
afterwards— In  1879— defendants  decided  to 
divide  their  lands,  and  allow  to  each  child 
his  or  her  portion,  It  being  agreed  on  the 
part  of  the  children  that  each  would  contrib- 
ute a  certain  sum  annually  for  the  support 
and  maintenance  of  their  parents.  To  this 
end  certain  citizens  were  selected  to  ad- 
measure and  lay  off  the  lands  into  as  many 
equal  parts,  according  to  valuation,  as  there 
were  children,  which  being  done,  the  several 
parcels  were  designated  on  slips  of  paper, 
which  were  placed  In  a  receptacle,  from 
which  each  should  obtain  his  or  her  portion. 
The  portion  drawn  by  petitioner  Is  describ- 
ed In  tbe  petition,  and  she  alleges  that  she 
immediately  went  into  possession  thereof  by 
her  tenants,  and  used  and  occupied  the  same 
openly,  peaceably,  and  continuously  for  tbe 
10  years  from  1880  to  1889,  Inclusive,  and 
received  the  rents  therefrom.  In  receiving 
said  land,  she  agreed,  as  aforesaid,  to  pay 
defendants,  during  their  lives,  $105  annu- 
ally as  a  support,  if  they  should  require  that 
much,  and^  If  not,  then  such  sum  less  as 
they  should  desire;  and  during  each  and  all 
of  the  said  years  she  did  pay  $105,  or  Just 
such  sum  as  defendants  demanded.  For  all 
of  the  said  years  she  paid  the  taxes  on  the 
land,  the  same  in  most  instances  being  re- 
turned for  taxation  by  J.  H.  Denson,  or  one 
of  ills  sons  as  bis  agent  Said  land  having 
been  given  to  her  by  defendants,  and  she 
having  faithfully  performed  all  of  her  obli- 
gations touching  tbe  same,  she  bona  fide 
claims  title  thereto  by  virtue  of  said  gift, 
coupled  with  10  years'  possession,  and  in 
consideration  of  paying  the  annuity  afore- 
said. But  in  1890  defendants  ousted  her, 
and  took  possession  of  the  lands,  and  have 
since  had  possessicn,  and  refused  to  de- 
liver the  same  to  her,  or  to  pay  her  the 
profits  thereof.  She  prays  that  the  lands 
may  be  decreed  to  be  her  property,  and  that 
she  may  have  Judgment  against  defendants 
for  the  rents  and  profits,  less  the  annuity 
due  by  her  to  them,  and  that  a  fair  and  Just 
account  of  the  property  on  the  one  hand  and 
annuity  on  the  other  may  be  had,  and  all 
tbe  rights  of  the  parties  be  determined  and 
settted. 

L.    D.    Moore,   for    plaintiff   In   error.    F. 
Chambers,  for  defendants  In  error. 

PER  CURIAM.    Judgment  reversed. 
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BRUMBY  T.  RICKOFF. 
(Sapreme  Court  of  Georgia.    March  28,  1894.) 
Attaobment— AMBNDnra  Affidativ  —  Pbacticb. 

1.  Accordinf;  to  the  act  of  October  25,  1880, 
which  declares  that  all  afBdavitg  that  are  the 
foundation  of  legal  proceedings  shall  be  amenda- 
ble to  the  same  extent  as  ordinary  declarations, 
an  affidavit  to  obtain  an  attachment,  and  al- 
leging the  ground  of  attachment  to  be  that  the 
debtor  is  "about  to  remove  without  the  limits  of 
the  state,"  is  amendable  by  adding  to  these  terms 
the  words  "and  county,"  so  as  to  make  it  read, 
"without  the  limits  of  the  state  and  county." 
When  so  amended  on  oath,  whether  the  amend- 
ment be  sworn  to  orally  or  in  writing,  the  r£B- 
darit  should  be  construed  as  expressing  what 
was  originally  Intended  b^  the  affiant,  and,  thus 
constmed,  is  sufficient.  There  was  consequently 
no  error  in  overruling  the  certiorari  as  to  points 
made  touching  the  affidavit. 

2.  The  ground  of  the  attachment  having 
been  duly  traversed  as  provided  for  in  section 
3312  of  the  Code,  the  defendant  was  entitled  to 
introduce  evidence  to  sustain  his  traverse,  and 
the  presiding  justice  erred  in  holding  that  it  was 
too  late  to  do  this  after  the  defendant  had  re- 
plevied lie  property  attached.  With  respect  to 
this  element  of  the  case,  the  superior  court  erred 
in  not  sustaining  tile  certiorari. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Floyd  connty; 
W.  M.  Henry,  Judge. 

Action  In  attachment  by  J.  W.  RickofT 
against  W.  B.  Bramby.  Plaintiff  bad  judg- 
ment, and  defendant  brings  error.   Reserved. 

The  following  Is  the  official  report: 

Attachment  was  sued  out  on  the  ground 
that  the  defendant  was  "about  to  remove 
without  the  limits  of  the  state."  Levy  was 
made,  and  the  defendant  replevied  the  prop- 
erty. He  also  filed  a  traverse,  alleging  that 
be  was  not  about  to  remove  without  the  lim- 
its of  the  county.  At  the  trial  he  moved  to 
dismiss  the  attachment,  for  the  reason  that 
the  ground  therefor  was  not  one  of  those  laid 
down  in  the  Code.  The  motion  was  over- 
ruled, and  the  plaintiff  was  allowed  to  amend 
by  adding  the  words  "and  county"  after  the 
word  "state."  The  plaintiff  proved  that  the 
defendant  owed  him  the  amount  for  which 
the  attachment  was  sued  out,  but  made  no 
proof  of  the  fact  stated  as  the  ground  of 
attachment,  whereupon  the  defendant  moved 
to  dismiss  the  case  as  by  nonsuit  The  mo- 
tion was  overruled,  and  the  comrt  also  refused 
to  allow  defendant  to  introduce  evidence  to 
sustain  the  traverse,  holding  that  the  groimd 
of  attachment  could  not  be  traversed  ^after 
the  property  attached  had  been  replevied. 
Judgment  for  the  plaintiff  was  rendered,  and 
by  certiorari  defendant  assigned  each  of  the 
foregoing  rulings  as  error.  The  certiorari 
was  overruled,  and  be  excepted. 

W.  S.  Rowell  and  R.  T.  Fouch4,  for  plain- 
tiff in  error.  Geo.  A.  H.  Harris,  for  defend- 
ant In  error. 

PER  CURIAM.    Judgment  reversed. 


PEED,  County  Treasurer,  v.  McGRART. 

(Supreme  Court  of  Georgia.    April  16,  1891.)        ! 
Statutes — Special  Act — Notice  of  Biix— Title 

OF  Act— COfJtTT  iNOBBTEUNBSS. 

1.  According  to  Speer  v.  City  of  Athens,  85 
Ga.  49,  11  S.  £.  802,  the  question  of  the  pre- 
liminary advertisenient  of  a  local  bill  is  for  de- 
termination by  the  general  assembly  before  uatig- 
Ing  the  bUl. 

2.  An  act  which  does  not  purport  to  amend 
or  repeal  any  particular  law  or  section  of  the 
Code,  but  whioli  by  its  title  undertakes  in  jren- 
eral  terms  "to  amend  the  county  court  laws  a* 
regards  Taylor  county,  and  to  provide  for  the  ap- 
pointment of  a  county  solicitor  for  said  county, 
and  for  other  purposes,"  is  not  within  the  in- 
hibitory words  of  tne  constitution,  declaring  that 
"no  law,  or  section  of  the  Code,  shall  be  amend- 
ed or  repealed  by  mere  reference  to  its  title,  or 
to  the  number  of  the  section  of  the  Code,  but  the 
amending  or  repealing  act  shall  distinctly  de- 
scribe the  law  to  be  amended  or  repealed,  as  well 
as  the  alteration  to  be  made." 

8.  Under  the  title  above  recited,  it  was  com- 
petent for  the  legislature  in  one  and  the  same 
act  to  provide  that  the  judge  of  the  county  court 
of  Taylor  county  shall  discharge  all  the  duties 
that  formerly  devolved  on  the  justices  of  the  in- 
ferior court  as  to  county  business,  and  have  the 
exclusive  control  and  management  of  all  public 
buildings  and  property  belonging  to  the  county; 
also  that  he  might  appoint  one  or  more  bailiffs 
to  serve  writs,  precepts,  warrants,  executions, 
summonses,  and  all  orders  issued  by  the  county 
court  or  the  judge  thereof;  also  that  the  gov- 
ernor, with  the  advice  and  consent  of  the  senate, 
should  appoint  a  county  solicitor  to  represent  the 
state  in  all  cases  in  the  county  court,  the  act 
prescribing  his  duties,  fixing  hiis  feet,  and  pro- 
viding for  their  payment.  Inasmuch  as  all  these 
provisions  of  the  act  are  pertinent  and  appropri- 
ate to  a  scheme  or  system  of  county  court  law 
for  Taylor  county,  titere  is  bnt  one  sablect-mat- 
ter,  and  the  title  is  comprehensive  enoiw>  to  em- 
brace all  the  provisions  of  the  act,  and  none  of 
these  provisions  are  different  firom,  or  at  vari- 
ance with,  anything  expressed  In  the  title. 

4.  Although  it  may  be  true  that  the  consti- 
tution, of  its  own  vigor,  does  not  confer  power 
to  borrow  money  by  temp<»ary  loans  to  supply 
casual  deficiencies  of  revenue,  yet  where  the 
money  of  a  lender  has  actually  been  applied  to 
the  legitimate  uses  of  a  county, — that  is.  to  ob- 
jects* to  which  county  revenue  may  rightly  be 
devoted,— it  is  lawful  to  repay  the  loan  out  of 
the  county  treasury  when  funds  for  the  purpose 
are  on  hand,  with  7  per  cent,  interest  thereon. 
In  this  case  no  question  as  to  the  rate  of  interest 
was  raised. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Taylor  county; 
W.  B.  Butt  Judge. 

Action  by  J.  W.  McCrary  against  A.  B. 
Peed,  county  treasurer,  for  mandamus. 
There  was  Judgment  for  plaintiff,  and  de- 
fendant brings  aror.    Affirmed. 

The  following  Is  the  official  report: 

Mandamus  absolute  was  granted,  reqalrlng- 
the  treasurer  of  Taylor  county  to  pay  to  the 
plaintiff  the  amoimt  of  an  order  In  his  favor, 
drawn  oa.  the  treasurer  by  the  county  judge. 
To  this  ruling  the  treasurer  excepted.  It  ap- 
pears from  the  petition  for  mandamus,  whlob 
was  sworn  to,  that  the  grand  jury  at  the  Feb- 
ruary term,  1893,  of  the  superiMr  court,  rec- 
ommended that  the  treasurer  (who  has  been 
succeeded  In  office  by  the  defendant)  borruw 
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1500,  wltb  witlch  to  defray  the  lawfnl  ^- 
pensea  of  tbe  court;  and  at  the  same  time 
the  ordinary  Instructed  said  former  treasurer 
to  do  so.  At  the  Aug:ust  adjourned  term  the 
grand  Jury  recommended  that  the  amount 
due  tbe  plalntlfC  be  paid,  with  Interest  agreed 
upon.  The  ^500  was  loaned  by  plaintiff,  the 
county  at  the  time  not  having  the  money  with 
which  to  defray  the  court  expenses,  nw,  un- 
til recently,  has  it  had  the  money  to  repay. 
On  January  1,  1804,  the  Judge  of  the  county 
court  drew  hla  warrant  on  tlie  treasurer,  di- 
recting him  to  pay  to  plaintiff  $548.05;  that 
being  the  Just  sum  of  principal  and  interest 
due  him.  The  treasurer  refused  to  pay  it 
In  his  answer  he  says  that  his  reason  for  so 
declining  was  that  the  county  Judge  had  no 
authority  to  draw  the  warrant;  that  by  act 
of  tbe  general  assembly  approved  December 
20,  1886,  the  commissioners  of  roads  and  rev- 
enues were  abolished,  and  all  the  powers  and 
county  matters  of  Taylor  county  were  rest- 
ed In  and  conferred  upon  the  ordinary,  who 
alone  has  authority  to  draw  a  warrant  on  the 
treasurer.  He  is  informed  that  the  county 
Judge  claims  such  power  under  act  of  tbe 
general  assembly  approved  December  9, 
1893;  but  respondent  submits  that  that  act  is 
in  conflict  with  the  constitution,  and  is  null 
and  void,  it  being  a  local  statute,  and  the  fol- 
lowing l>elng  all  the  notice  of  it  that  was 
given  or  published:  "Notice  is  hereby  given 
that  the  next  general  assembly  of  Georgia 
win  be  asked  to  pass  the  following  act:  'An 
act  to  amend  the  county  court  laws  as  re- 
gards Taylor  county,  and  to  provide  for  the 
appointment  of  a  county  solicitor  for  said 
rounty,  and  for  other  purposes.' "  This  was 
published  in  the  Butler  Herald  newspaper  of 
Taylor  county  for  the  first  time  on  October 
17, 1893,  and  the  legislature  convened  on  Oc- 
tober 4,  1893;  and  said  act  was  not  reported 
to  the  general  assembly  by  a  committee,  aa 
provided  by  section  7,  art  3,  par.  15,  of  the 
constitution,  and  was  not  read  and  consid- 
ered by  a  two-thirda  vote  of  the  general  as- 
sembly. The  county  court  of  Taylor  county 
was  established  in  October,  1893,  and  the 
county  Judge  commissioned  on  the  14th  of 
that  month.  The  answer  further  alleges 
that,  while  the  ordinary  may  have  instructed 
the  former  treasurer  to  borrow  the  ?500  to 
defray  lawful  county  expenses,  there  is  no 
order  or  Judgment  of  tbe  ordinary  on  record 
permitting  or  directing  tliat  this  be  done  by 
the  treasure-  or  any  other  person;  and  It  is 
submitted  that,  had  such  order  been  made. 
It  woald  have  been  Illegal  and  void;  for, 
while  the  constitution  authorizes  the  general 
a.<isembly  to  confer  tbe  right  and  authority  of 
tbe  counties  to  borrow  money,  no  act  of  the 
general  assembly  has  been  passed  putting 
said  constitutional  provision  in  force. 

C.  J.  Thomtoa,  for  plaintUE  in  error.  3.  H. 
Martin,  W.  S.  Wallace^  and  a  G.  West,  for 
defendant  in  tfror. 

PEK  CURIAM.    Judgment  afBrmed. 


PAULKNBH  V.  VICKBRS. 

(Supreme  Court  of  Georgia.    April  30,  1884.) 

Ids  Fas-OEXs— Specific  Pebfobmancb— Decbbb— 
Ejeotmest— Evidence — Habuless  Bkbob. 

1.  The  pendency  of  a  bill  in  equity  brought 
by  the  assignee  of  a  bond  for  titles  against  both 
the  maker  and  the  assignor,  to  comiwrthe  maker 
to  convey  certain  described  premises  pursuant  to 
the  bond,  and  to  set  aside  a  conveyance  which  he 
had  made  to  the  assignor  subsequent  to  the  as- 
signment, the  bill,  besides  praying  for  this  spe- 
cific relief,  praying  also  for  jreneral  relief,  oper^ 
ated  as  notice  to  all  the  world  of  the  plaintiff's 
equity;  and  the  doctrine  of  lis  pendens,  prop- 
erly understood  and  applied,  would  prevent  a 
stranger  from  dealing  with  either  of  the  defend- 
ants in  the  bill,  after  it  was  filed  and  before 
final  decree,  so  as  to  acquire  a  title  to  the  prem- 
ises from  either  of  them  capable  of  withstanding 
the  force  of  the  decree  or  frustrating  its  full 
legal  effect 

2.  Upon  the  facts  set  forth  in  the  bill,  and 
upon  the  prayer  for  general  relief,  it  was  compe- 
tent for  the  court,  after  verdict  by  a  jury,  to  de- 
cree that  the  maker  of  the  bond  for  titles  was  in 
default,  but  that  the  assignor  to  whom  he  had 
conveyed  should,  upon  the  payment  of  a  sum  of 
money  to  him  by  the  plaintiff,  execute  a  convey- 
ance of  the  premises  to  the  latter;  and  that  this 
decree  and  the  verdict  on  which  the  same  was 
based  were  the  result  of  consent  and  arrange- 
ment by  the  parties  to  the  canse  would  make  no 
difference,  In  the  absence  of  any  evidence  of  col- 
Inaion  or  fraud  which  wonld  affect  the  conscience 
of  the  plaintiff. 

8.  The  decree,  in  connection  with  the  deed 
made  under  it,  although  that  deed  did  not  recite 
the  decree  nor  make  any  reference  to  it,  was  ad- 
missible in  evidence  in  behalf  of  the  plaintiff 
in  an  action  of  ejectment  to  recover  the  premises, 
brought  against  the  grantee  in  a  deed  made, 
pending  the  bill,  by  one  of  the  defendants  in  the 
equi^  suit  (the  one  in  whom  the  legal  title  was 
wnen  the  bill  was  filed),  and,  when  admitted, 
was  conclusive  of  the  right  to  recover  in  that 
action;  the  decree  not  being  attacked  by  any 
evidence  of  fraud  or  collusion  on  the  part  of  the 
plaintiff  in  obtaining  it  As  the  nncontroverted 
evidence  clearly  entitled  the  pUintiff  to  recover, 
and  as  no  rightful  verdict  could  possibly  have 
been  rendered  for  the  defendant  the  court  did 
not  err  in  directing  a  verdict  for  the  former. 

4.  Even  granting  that  it  was  matter  of  strict 
right  for  the  defendant  to  be  heard  before  the 
jury,  any  error  of  the  court  hampering  or  cutting 
off  that  right,  where  there  was  really  nothing  to 
discuss,  was  harmless,  and  is  no  cause  for  a  new 
trial.     Early  v.  Oliver,  03  Ga.  2. 

In  respect  to  matters  of  courtesy  and  decorum 
as  between  court  and  counsel,  see  Bank  v.  Kent 
57  Ga.  283,  286,  par.  25. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Irwin  county; 
J.  L.  Sweat,  Judge. 

Action  in  ejectment  by  Wiley  Vickers 
against  John  A  Faulkner.  There  was  a 
Judgment  for  plaintiff,  and  defendant  brings 
error.    A£Brmed. 

Tbe  following  la  the  official  report: 

Wiley  Vickers  sued  John  A.  Faulkner  in 
ejectment  for  the  B.  ^^  of  lot  No.  243  in  the 
Fifth  district  of  Irwin  county.  There  was 
a  verdict  for  plaintiff,  and,  defendant's  mo- 
tion for  a  new  trial  being  overruled,  he  ex- 
cepted. 

The  plaintiff  Introduced  a  bill  filed  by 
WUey  Vickers  against  J.  W.  Paulk  and 
James  R.  Faulkner  for  specific  performance. 
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In  this  bill  the  allegations  were  that  Vickers 
bought  the  land  from  James  R.  Faulkner  In 
1885,  paying  part  of  the  purchase  money; 
that  said  Faulkner  had  purchased  the  land 
July  1,  1883,  from  Paulk,  giving  his  note 
for  the  purchase  money,  stlU  unpaid,  due 
January  1,  1884;  that  July  1,  1883,  Paulk 
gave  bond  for  title  to  Faulkner  for  the  land, 
who,  in  writing,  transferred  it  to  Vickers, 
who  bought  from  Faulkner,  paying  him  part 
of  the  purchase  money  at  the  time,  copy  of 
the  bond  with  transfer  being  attached  to  the 
bill;  that  Vickers  contracted  with  Faulkner 
to  pay  Paulk,  and  made  arrangement  with 
Paulk  by  which  Faulk  was  to  notify  Vickers 
when  he  required  the  money,  Vickers  having 
made  arrangement  to  get  it  when  Bo  called 
for;  that  Faulkner,  with  fraudulent  Intent, 
after  transferring  the  bond  to  Vickers,  went 
to  Paulk,  paid  him,  and  got  deed  from  him, 
both  Faulk  and  Faulkner  knowing  at  the  time 
of  Vickers'  rights;  that  Paulk  refused  to 
make  a  deed  to  Vickers,  through  Vickers  ten- 
dered the  money  and  demanded  a  deed;  that 
Faulkner  was  insolvent,  and  refused  to  make 
Vickers  a  deed,  but,  with  Intent  to  defraud, 
had  procured  the  deed  from  Paulk,  and  was 
trying  to  set  up  independent  and  adverse  ti- 
tle. The  prayers  were  that  Paulk  should 
make  a  deed  to  Vlcke-s  in  compliance  with 
the  bond,  and  that  the  deed  by  Paulk  to 
Faulkner  be  decreed  void  and  canceled.  The 
bond  for  title  in  question  was  made  by  Paulk 
to  James  Faulkner  on  July  1,  1883,  covered 
the  land  in  question,  and  stated  the  consid- 
ei-atlon  of  the  transaction  to  be  $139,  pay- 
able January  1,  1884.  This  bond  was  wit- 
nessed by  M.  Henderson,  and  on  the  bond 
was  the  transfer:  "I  hereby  transfer  my 
tx>nd  to  Wiley  Vickers.  J.  R.  Faulkner." 
This  transfer  was  neither  dated  nor  witness- 
ed. The  bill  was  filed  in  Irwin  superior 
court  March  1,  1886.  The  verdict  thereon 
discharged  Paulk  from  liability,  and  found 
tliat  Faulkner,  on  the  payment  of  $159.05, 
should  be  decreed  to  make  title  to  the  land 
to  Vickers,  and  that  Faulkner  tiave  the  use  of 
the  land  free  of  rent  until  January  1,  1888. 
This  verdict  was  rendered  at  the  April  term, 
1887.  The  decree,  rendered  ■at  the  same  term, 
conformed  to  the  verdict.  Before  the  above- 
mentioned  documentary  evidence  was  intro- 
duced, Clements  testified  for  plaintiff  that  it 
was  the  original  bill,  verdict,  and  decree  in 
the  case  therein  mentioned,  and  tliat  witness 
was  clerk  of  Irwin  superior  court  at  the 
time  said  proceedings  were  filed  and  the  case 
tried.  PlaintifF  Introduced,  also,  deed  to  the 
premises  in  dispute  from  James  R.  Faulkner 
to  Wiley  Vickers,  dated  April  6,  1887,  for 
$159.05,  no  reference  being  made  therein  to 
any  decree  or  verdict;  also,  deed  from  James 
R.  Faulkner  to  John  A.  Faulkner,  dated  Sep- 
tember 16,  1886,  for  $300,  not  recorded  until 
May  3,  1887,  which  last-named  deed  was 
produced  by  John  Faulkner  on  notice  from 
plaintlfT.  FuUwood  testified  that  he  was  at- 
torney for  Vickers  in  the  suit  against  Paulk 


and  Jim  Faulkner,  J.  II.  Martin  representing 
the  defendants;  that  he  wrote  the  verdict, 
or  dictated  it;  but  afterwards  testified  that 
he  was  mistaken;  that  Martin  wrote  the  ver- 
dict and  witnessed  the  decree;  that  witness 
wrote  the  deed  from  Jim  Faulkner  to  Vick- 
ers, and  it  was  made  under  the  decree;  that 
John  Faulkner  was  present  at  the  trial  of 
the  same,  as  witness  understood  it;  that 
John  Faulkner  was  present  when  the  deed 
was  written,  and  was  to  get  the  money  to  be 
paid  by  Vickers  to  James  R.  Faulkner  under 
the  decree;  that  witness  thought  John  Faulk- 
ner agreed  to  turn  over  to  him  the  deeds 
that  he  held  to  the  land,  and  surrender  up 
the  possession  of  the  same;  that  the  bill, 
verdict,  and-  decree  above  mentioned  were 
the  original  record,  the  verdict  and  decree 
being  by  the  consent  of  all  parties  to  the 
case;  that  the  deed  from  James  R.  Faulkner 
to  Vickers  was  executed  In  the  courthouse, 
immediately  after  the  verdict  and  decree 
were  rendered;  and  that  the  reason  it  was 
provided  in  the  decree  that  possession  of  the 
land  was  not  to  be  given  to  Vickers  until 
January  afterwards  was  because  John  A. 
Faulkner  had  a  crop  on  the  same,  and  was  to 
have  until  the  Ist  of  January  to  gather  his 
crop  and  move  off.  Plaintiff  testified  that 
he  thought  John  Faulkner  was  present  when 
the  case  against  Paulk  and  Jim  Fanlkner 
was  tried,  and  understood  John  Faulkner 
was  consenting  to  the  decree,  though  he  nev- 
er made  any  agreement  with  John  about  the 
matter;  that  John  was  present  on  one  occa- 
sion, and  heard  witness  and  Jim  talking 
about  the  bond  for  title,  this  being  some  time 
in  1884,  and  Jim  being  then  in  possession  of 
the  land;  that  witness  paid  the  money  as  di- 
rected by  the  decree,  and  did  not  know  at 
the  time  of  the  verdict  and  decree  that 
John  claimed  any  title  to  the  land,  and  did 
not  know  of  the  fact  when  witness  paid  said 
money;  that  Paulk  was  in  actual  possession 
of  the  land  when  he  made  the  bond  for  titles 
to  James  Faulkner,  and  James  Faulkner  held 
possession  of  the  same  afterwards,  and  was 
in  possession,  when  the  bill  was  filed. 

Defendant  Introduced  the  regular  chain  of 
title  coming  down  to  him  through  J.  W. 
Paulk  and  James  R.  Faulkner,  Paulk's  deed 
to  James  R.  Faulkner  being  dated  January 
25,  1886,  for  $275,  and  James  R.'s  deed  to  de- 
fendant being  as  above  stated.  Defendant 
testified  that  he  was  not  present  when  the 
verdict  and  decree  or  deed  was  made;  that 
he  had  nothing  to  do  with  the  case  of  Tick- 
ers against  Paulk  and  Faulkner,  did  not  con- 
sent to  the  verdict  or  decree,  never  received 
any  of  the  money  paid  by  Vickers,  and  had 
nothing  to  do  with  the  making  of  the  dee:l; 
that  he  never  told  Fullwood  that  he  would 
give  up  bis  deeds  or  surrender  the  land,  nor 
had  any  conversation  with  him  about  the 
matter,  nor  any  conversation  or  agreement 
about  it  with  Vickers;  that  he  bought  the 
land  in  good  faith,  giving  for  It  a  half  lot  of 
land,  not  knowing  of  the  pendency  of  the 
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case  of  Vlckers  against  Panlk  and  Faulkner, 
and  at  the  time  he  bought  it  the  deed  was 
made  him  by  James  R.  Faulkner,  and  all  the 
back  deeds  then  and  there  surrendered  to 
him,  and  about  a  month  after  that  he  moved 
upon  the  land,  and  has  remained  upon  It 
ever  since,  making  permanent  and  valuable 
improvements  thereon;,  that  he  would  not 
have  traded  for  the  land  unless  he  bad 
thought  be  was  getting  good  and  perfect  ti- 
tle; that  he  never  knew  of  any  outstandbig 
l)ond  for  title,  or  any  claim  of  any  one  njwn 
the  land,  when  he  bought  It;  that  he  was  not 
present  at  Irwin  court  in  March,  1886,  when 
there  was  a  suit  of  some  kind  between 
Vlckers  and  Jim  Faulkner  about  the  land, 
and  thought  Jim  gained  it,  and  thought  this 
ended  the  matter,  but  did  not  know  just  what 
kind  of  suit  It  was;  that  while  the  suit 
was  pending,  and  at  the  term  of  the  court  It 
was  disposed  of,  he  attended  the  court,  and 
carried  the  title  deeds;  did  not  know  wheth- 
er they  would  be  needed  or  not;  and  that  he 
was  a  brother  of  James  R.  Faulkner.  James 
K.  Faulkner  testified  that  John  was  not  pres- 
ent when  the  verdict  or  decree  was  made, 
bad  nothing  to  do  with  either,  was  not  to  get 
any  of  tbe  money  paid  by  Vlckers,  and  no 
such  agreement  or  understanding  was  ever 
had  about  the  matter;  and  that,  after  the 
verdict  and  decree,  John  said  he  had  bought 
the  land,  and  was  going  to  hold,  as  he  had 
bought  It  in  good  faith  and  pajd  for  It.  The 
answer  of  J.  W.  Paulk  and  James  R.  Faulk- 
ner was  also  Introduced  by  defendant,  deny- 
ing the  material  allegations  in  the  bill;  also, 
an  affidavit  of  the  agent  of  Vlckers  made  in 
February,  1886,  to  dispossess  James  R.  Faulk- 
ner, as  tenant  of  Vlckers,  of  the  land  in  ques- 
tion; counter  affidavit  of  Faulkner;  and  dis- 
missal of  proceedings,  at  plalntiflT's  cost, 
March  30,  1886.  The  grounds  of  the  motion 
for  new  trial  appi-oved  by  the  court  were  the 
general  grounds  that  theverdict  was  contrary 
to  law,  evidence,  etc.;  also,  because  the  court 
erred  In  directing  a  veralct;  because  the 
court  erred  in  allowing  FuUwood  to  testify 
that  tbe  deed  made  by  James  Faulkner  to 
Vlckers  was  made  under  and  In  pursuance 
of  the  decree,  over  objection  of  defendant 
that  It  was  illegal,  and  adding  to  and  vary- 
ing the  terms  of  the  written  contract;  error 
In  overruling  the  objection  of  defendant  to 
tbe  Introduction  of  the  bill,  the  objections  be- 
ing on  the  grounds  that  it  was  illegal  and  Ir- 
relevant, defendant  not  being  a  party  there- 
to, and  that  the  copy  of  the  bond  for  title 
attached  thereto  was  not  the  highest  and 
best  evidence  in  tbe  case,  there  being  no  ef- 
fort to  obtain  or  account  for  the  original, 
which  was  the  highest  and  best  evidence; 
and  tbe  same  was  not  admissible  because  the 
subscribing  witness  Henderson  was  not 
called  to  prove  the  same,  and  there  was  no 
evidence  of  the  existence  of  the  original. 
Other  grounds  of  the  motion  are  covered  by 
the  fourth  headnote.  They  are  not  material 
here. 


Tom  Eason  and  J.  H.  Martin,  for  plalntifT 
in  error.  E.  D.  Graham,  for  defendant  In  er- 
ror. 

PER  CURIAM.    Judgmept  affirmed. 


EASLEY  V.  VALLEY  MUT.  LIFE  ASS'N.i 
(Supreme  Court  of  Appeals  of  Virginia.    March 

14, 1895.) 

Mutual  Lipb   iKSVKA^'CE  —  Waiver  or  Prompt 

Patmbnt  or  AssEssMBKTs— Harmless  Error. 

1.  In  an  action  on  a  policy  of  mutual  life 
inanrance,  plaintiff  sought  to  establish  a  waiver 
of  forfeiture  for  nonpayment  of  an  assessment, 
by  showing  that  defendant  had  previously  ac- 
cepted assessments  after  default,  both  from  de- 
ceased and  others.  The  evidence  showed  that 
deceased  was  on  all  such  occasions  fully  aware 
that  he  had  forfeited  his  rights,  and  had  applied 
for  reinstatement,  with  a  certificate  of  good 
health,  and  thai,  as  to  the  others,  the  payment 
of  delinquent  assessments  had  been  made  by  an 
officer  of  defendant  as  a  personal  favor,  and  at 
his  own  risk.  Held,  that  plaintiff  could  not  re- 
cover. 

2.  ThouKh  instructions  may  be  erroneous,  a 
judgment  will  not  be  reversed  where  no  preju- 
dice is  shown. 

Error  to  circuit  court,  Augusta  county. 

Action  by  Minnie  C.  Eaaley  against  the  Val- 
ley Mutual  Life  Association,  and,  to  a  judg- 
ment in  favor  of  the  association,  error  is 
brought    Affirmed. 

John  N.  Opie  and  Martin  WiiUanis,  for 
plaintitr  in  error.  Eider  &  Elder  and  Geo. 
M.  Cochran,  for  defendant  in  error. 

KEITH,  P.  It  appears  from  tbe  record 
that  George  W.  Easley,  on  the  28tb  of  May, 
1885,  received  a  certificate  of  membership 
In  the  Valley  Mutual  Life  Association  of  Vir- 
ginia, by  wliicb  that  c(»poration,  in  consid- 
eration of  the  payment  of  tbe  Bnm  of  |24 
at  the  date  of  the  certificate,  and  tbe  sum 
of  $15  annually  thereafta  for  three  years, 
and  after  tbe  expiration  of  three  years  the 
annual  payment  of  $6  per  year,  together  with 
such  assessments  as  migbt  be  made  against 
bim  on  account  of  death  of  members  from 
time  to  time  occurring,  known  as  "mortality 
assessments,"  undertook  to  pay  to  Minnie 
C.  Easley,  tbe  wife  of  George  W.  Easley, 
at  the  home  office  of  the  association  at  Staun- 
ton, tbe  sum  of  $3,000,  within  90  days  after 
notice,  and  the  proofs  required,  of  the  death 
of  the  said  George  W.  Easley.  This  certifi- 
cate of  membership  was  issued  and  accepted 
upon  certain  conditions  set  out  in  tbe  p<^lcy; 
among  others,  that  if  "any  dues  or  mortality 
assessments  on  this  policy  shall  not  be  paid 
within  30  days  from  date  of  notice  In  per- 
ton,  or  from  date  of  mailing  same  to  hir 
address,  the  consideration  of  this  contract 
shall  be  deemed  to  have  failed,  the  associa- 
tion shall  be  released  from  all  liability,  and 
all  pajrments  heretofore  made  shall  be  for- 
feited."   This  provision  of  the  policy  Is  In 

1  Reported  by  F.  S.  Kirkpatrick,  Esq.,  of  the 
Lynchburg  bar. 
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accordance  with  the  seventb  clause  of  the 
charter  of  the  association,  and  is  the  only 
proTision  of  the  charter  which  need  be  spe- 
cifically mentioned.  By  the  seventh  clause 
of  the  policy,  It  is  provided  "that  no  person, 
except  the  president  or  secretary  of  the  as- 
sociation. Is  authorized  to  make,  alter,  or 
discharge  the  contracts  or  to  waive  forfei- 
tures"; and  this  provision  of  the  i>oUcy  is 
In  accordance  with  article  20  of  the  by-laws. 
George  W.  Easley  died  In  January,  1890,  and 
his  widow,  the  beneficiary  under  the  policy, 
demauded  of  the  Valley  Mutual  Life  Aaeocla- 
tion  the  amount  of  insurance  upon  his  life, 
which  was  refused,  and  thereupon  suit  was 
instituted  in  the  circuit  court  of  Augusta 
county.  It  appears  that  at  the  time  of  his 
death  there  remained  unpaid  mortality  as- 
sessment No.  72,  for  17.11,  which  fell  due 
on  the  31st  day  of  October,  1889,  and  notice 
of  which  was  mailed  to  the  plaintiff's  intes- 
tate at  Pearlsburg,  Giles  county,  Va.,  the 
post  ofilce  and  usual  place  of  abode  of  the 
deceased.  The  defendant  claims  that,  by 
virtue  of  the  provisions  in  the  charter,  the 
by-laws,  and  the  policy,  all  benefits  which 
would  otherwise  have  vested  in  the  bene- 
ficiary were  forfeited,  while  the  plaintiff  on 
her  part  claims  that  the  forfeiture  wa£ 
waived  by  the  defendant  company  by  Its 
general  course  of  dealing  with  its  policy  hold- 
ers, and  especially  with  the  plaintiff's  Intes- 
tate. The  acts  which  are  relied  upon  to 
prove  a  waiver,  or  to  create  an  estoppel, 
which  would  debar  the  defendant  from 
setting  up  the  forfeiture,  are  that  the  de- 
fendant company  at  various  times  extended 
credit  to  the  plaintiffs  Intestate;  that  it  had 
waived  forfeitures  which  had  theretofore  ac- 
crued against  him  for  the  failure  to  pay 
other  assessments  In  his  lifetime,  and  that 
by  this  course  of  dealing  with  him,  and  with 
others,  he  had  been  lulled  into  false  security, 
and  had  been  induced  to  rely  upon  these 
continued  acts  of  indulgence  and  forbearance; 
that  the  decedent  had  at  all  times  been  able 
to  preserve  bis  rights  In  this  association, 
and  that  it  would  be  a  hardship  and  injustice 
to  enforce  the  forfeiture  against  bis  widow, 
under  such  circumstances. 

The  first  point  presented  In  this  record  is  as 
to  the  ruling  of  the  circuit  court  excluding  a 
question  put  to  Asher  Ayera,  one  of  the  de- 
fendant's witnesses,  by  counsel  for  plaintiff, 
upon  cross-examination:  "Did  you,  upon  the 
advice  of  Judge  Staples,  settle  the  Fritchard 
and  Kingren  cases  with  me,  upon  which  a  de- 
duction of  9500  was  made,  and  was  not  $1,260 
deducted  from  Mrs.  Warren's  policy  on  the  life 
of  her  husband,  and  did  not  the  company  as- 
sess for  the  full  amount?"  This  was  prop- 
erly ruled  out.  The  by-laws  of  the  company 
expressly  provide  '^hat  no  question  shall  be 
raised  as  to  the  right  to  make  or  necessity 
of  any  mortality  assessment  made  under  any 
cMtiflcate  of  membership,  except  in  the  life- 
time of  the  member,  and  within  6  months 
from  the  Hme  when  same  was  made."    See, 


also,  Grossman  v.  Association,  143  Mass.  433. 
9  N.  E.  753.  It  was  also  inadmissible  be- 
cause it  does  not  appear  when  the  transaction 
occurred  to  which  the  question  alludes,  and 
it  might,  therefore,  have  taken  place  before 
assessment  72  became  due,  or  it  might  have 
had  relation  to  some  subsequent  assessment. 
In  any  view  of  it,  therefore,  the  question  was 
too  indefinite,  vague,  and'  uncertain  to  be 
admitted,  and  was  therefore  properly  ex- 
cluded. 

I  will  now  consider  the  only  evidence  which 
I  have  been  able  to  discover  In  the  record  of 
the  dealings  between  the  defendant  and  the 
plaintiff's  intestate  having  the  remotest  bear- 
ing upon  the  propositions  sought  to  be  main- 
tained, or  the  slightest  tendency  to  prove  any 
such  waiver  or  estoppel  as  Is  here  invoked. 
I  refer,  in  the  first  place,  to  two  assessments 
mentioned  in  the  letter  of  Easley  dated  Feb- 
ruary 8,  1886,  In  which  he  says:  "I  have 
received  notice  of  my  February  assessment 
on  policy  No.  9,830.  On  looking  over  my  pa- 
pers, I  have  no  receipt  for  last  assessment, 
nor  Is  the  check  I  drew  for  same  charged  to 
me  at  bank.  Will  It  be  all  right  to  send  in 
check  for  last  assessment,  and  let  the  other 
take  chances  to  turn  up?  or  had  I  better  send 
amount  of  both  assessments,  and,  if  the  other 
check  comes  to  light,  let  that  then  be  re- 
turned? I  wish  to  be  on  the  safe  side.  Very 
truly,  Geo.  W.  Easley."  To  that  letter  the 
company  replied,  advising  him  to  send  check 
for  both  assessments,  and  in  accordance 
therewith,  on  the  27th  of  February,  1886,  he 
again  wrote  to  the  company  as  follows:  "I 
inclose  check  for  $9.48,  to  cover  two  double 
assessments.  If  the  other  check  ever  turns 
up,  it  can  go  to  my  credit.  It  has  never  been 
sent  to  bank."  It  appears,  therefore,  that  on 
the  books  of  the  company  Easley  was  in 
default  for  the  first  of  the  two  assessments 
mentioned,  while  in  point  of  fact  he  had 
mailed  a  check  for  the  amount  due.  This, 
of  coiurse,  was  an  accident  or  mistake  for 
which  he  was  in  no  wise  responsible,  and 
from  the  consequences  of  which  the  com- 
pany was  bound  to  hold  him  exonerated.  I 
do  not  see  that  that  at  all  tends  to  prove  the 
indulgence  upon  which  the  plaintiff  In  this 
suit  relies  to  overcome  the  forfeiture,  or 
has  any  tendency  to  establish  the  existence 
of  a  credit  system  between  the  defendant  and 
the  plaintiff's  intestate  in  respect  to  the 
payments  of  assessments  due  the  'company. 

The  next  Instance  of  failure  to  pay  prompt* 
ly  occurred  with  respect  to  annual  No.  1 
for  $15,  due  the  latter  part  of  May,  1886, 
On  the  14th  of  June,  1886,  Charles  Grattao, 
secretary  of  the  company,  wrote  to  Mr. 
Easley  as  follows:  "Mr.  Geo.  W.  Easley, 
Pearlsburg,  Giles  Co.,  Va.— Dear  Sir:  You 
have  failed  to  remit  $15.00,  the  amount  due 
for  annual  No.  1,  on  your  policy  Ko.  9,830. 
Please  remit  by  return  mail,  as  the  payment 
Is  past  due.  Yours,  truly,  Charles  Orat- 
tan."  To  this  Judge  Easley  relied  by  let- 
ter dated  24th  July,  1886,  as  follows:    "Mr, 
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-Charles  Grattan,  Esq.— Dear  8Ir:  I  bare 
Just  returned  after  an  extended  trip,  and 
bare  your  postal  of  tbe  10th  inst.  I  had  no 
Idea  of  dropping  my  policy  in  the  Valley 
Mutual,  and.  if  not  too  late,  wish  it  rein- 
stated. My  health  is  first  rate,  and  tias 
been.  I  inclose  check  for  $19.74,  which  wUl 
«traight«>  me,  I  believe.  I  will  try  and  not 
be  guUty  of  such  a  piece  of  ne);llgence 
again."  The  only  other  instance  of  failure 
to  pay  assessments  when  due  occurred  in 
June,  1889.  It  appears  that  Mr.  Easley  had 
been  absent  from  home,  and  an  annual, 
amounting  to  |6,  falling  due  May  28th  of 
that  year,  was  not  paid.  On  June  14,  1888, 
the  secretary  of  the  defendant  company  ad- 
dressed to  George  W.  Easley  the  following 
notice:    "Yon  have  failed  to  remit  |6,  the 

amount  due  May  28th,  for  annual  No. , 

on  your  policy  No.  9,830,  and  by  the  terms 
of  your  policy  the  same  is  forfeited.  If  the 
amount  due  is  paid  by  the  25th  inst,  your 
policy  will  be  reinstated.  This  privilege  is 
not  to  be  taken  as  a  precedent  or  right,  but 
as  a  favor  to  yon,  on  the  understanding  that 
your  health  Is  unimpaired,  and  until  the 
amount  Is  rec^ved  you  stand  uninsured. 
Sign  and  date  the  following  certificate,  and 
return  this  card,  with  remittance.  W.  B. 
McChesney,  Secretary.  I  hereby  certify 
that  I  am  in  good  health  and  Insurable  con- 
dition." That  certificate  was  signed  by  G. 
\V.  Easily,  24th  of  June,*  1889.  Accompany- 
ing tbe  return  of  this  certificate  is  a  letter 
from  Mr.  Easley,  dated  Pearisburg,  Va.,  24th 
June.  1889,  to  W.  B.  McChesney,  secretary: 
"Dear  Sir:  I  don't  know  how  I  ever  slipped 
up  on  my  annual  for  1889.  Fortunately,  my 
health  is  excellent,  and  I  hope  I  have  not 
lost  anything.  I  wish  I  could  have  my  an- 
nual made  payable  at  the  same  time  I  have 
to  pay  an  assessment  Can't  you  move  it 
backward  or  forward  so  as  to  make  it  hit? 
I  am  perfectly  willing  to  change  it  to  1st 
May.  I  inclose  health  certificate  and  check 
ft3,  to  cover  also  assessment  due  Ist  of 
July.    Very  truly,  G.  W.  Easley." 

Now.  these  letters  establish  several  propo- 
sitions. They  show  that  he  knew  the  mor- 
tality assessment  fell  due  on  the  1st  of  every 
alternate  month;  that  he  knew  his  policy 
stood  forfeited  for  his  failure  to  pay  his 
annual;  and  he  knew  that  it  was  necessary 
for  him  to  sign  a  health  certificate  in  order 
to  be  reinstated.  There  is  here  no  sugg^tion 
of  waiver  or  estoppel,  but  it  appears  that 
be  understood  fully  that  his  restoration  to 
Us  relations  with  the  company  was  a  priv- 
ilege granted  as  a  favor  to  him,  and  granted 
only  upon  the  understanding  that  his  health 
was  still  unimpaired.  Uther  assessments  ap- 
pear to  have  been  paid  promptly  up  to  the 
one  due  October  31.  1889.  There  is  also 
some  evidence  in  the  record  that  with  re- 
spect to  certain  policy  holders  indulgence 
had  been  extended  upon  their  annuals  and 
assessments;  but  It  also  appears  that  they 
were  members  of  the  society  who  lived  in 


and  about  Staunton,  who  were  known  to 
the  officers,  who  understood  that  while  their 
assessments  were  unpaid  they  stood  unin- 
sured, and  with  respect  to  the  greater  part 
of  them  the  secretary  bad  made  himself 
personally  re8p<msible  to  the  company  by 
carrying  assessments  for  them,  and  had 
thereby  lost  several  himdreds  of  dollars. 
It  does  not  appear  that  the  indulgence  ex- 
tended to  others  could  have  Influenced  the 
action  of  the  plalntifT's  Intestate,  because 
there  is  no  evidence  tending  to  prove  knowl- 
edge on  his  part  of  any  such  acts  upon  the 
part  of  the  company.  This  being  all  the 
evidence  upon  this  point,  plaintiff  asked  the 
court  for  nine  instructions,  which  I  do  not 
think  it  necessary  to  consider  In  detail. 
They  all  present  the  idea  that  the  defendant 
company  could,  expressly  or  by  implication, 
waive  a  forfeiture  occurring  by  reason  of 
nonpayment  of  annuals  or  assessments  on  or 
before  the  appointed  day,  or  by  its  acts  be 
estoi^ed  from  setting  up  the  forfeiture;  that 
the  provisions  of  the  charter,  of  the  by-laws, 
and  of  the  policy  declaring  forfeiture  of 
policies  for  the  reasons  therein,  respective- 
ly, set  forth,  were  intended  for  the  benefit 
of  the  company,  and  could  be  by  its  acts,  or 
by  the  act  of  its  officers,  effectually  waived; 
and  that  courts  will  not  allow  corporations, 
any  more  than  indiriduals,  to  take  advan- 
tage of  their  own  wrong  by  accepting  the 
benefits  of  a  particular  line  of  conduct  and 
then  repudiating  the  obligation  which  that 
conduct  entails.  The  defendant,  on  the 
other  hand,  asked  the  court  to  Instruct  the 
Jury  that  according  to  the  true  construc- 
tion of  the  seventh  clause  of  the  charter,  the 
failure  to  pay,  or  tender  to  pay,  on  or  be- 
fore the  31st  day  of  October,  1889,  of  tbe 
assessment  then  due.  caused  a  forfeiture  un- 
der the  terms  of  the  seventh  clause,  which 
it  was  not  in  the  power  of  the  officers  of 
the  defendant  association  tio  prevent  or 
waive,  whatever  may  have  been  their  pow- 
er to  have  reinsured  the  life  of  Georf^e  W. 
Easley.  As  abstract  propositions  of  law,  the 
instructions  asked  for  by  the  plaintiff  could, 
perhaps,  be  maintained.  In  some  of  them 
the  law  is  without  a  doubt  correctly  stated, 
and,  that  being  the  case,  it  would  be  the 
duty  of  this  court  to  reverse  the  Judgment 
of  the  court  below,  and  award  a  new  trial, 
were  there  any  evidence  in  the  record  upon 
which  those  instructions  could  be  predicated. 
But  it  seems  to  us  that  there  is  no  evi- 
dence whatsoever  proving,  or  tending  to 
prove,  that  there  was  any  waiver,  expressed 
or  implied,  or  any  conduct  <»  the  t>art  of 
the  defendant  company  from  which  such 
waiver  could  be  inferred;  and  to  have  given 
any  of  the  instructions  asked  for  by  tbe 
plaintiff  would  have  directly  tended  to  mis- 
lead the  jury,  and  they  were  therefore  prop- 
erly refused.  Nor  can  we  give  our  assent 
to  the  law  as  set  out  in  the  instruction 
granted  by  the  court  to  the  defendant  We 
think  that  this  provision  in  the  charter,  by< 
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laws,  and  policies  ^as  Inserted  for  the  bene- 
fit of  the  company,  and,  such  being  the 
case,  we  are  not  prepared  to  say  that  'where 
there  is  evidence  proving,  or  tending  to 
prove,  an  intention  to  waive,  it  is  not  with- 
in the  power  of  the  company  to  do  so.  On 
the  contrary,  the  general  current  of  author- 
ity seems  to  be  tliat  it  may.  See  Insurance 
Co.  V.  Norton,  96  U.  S.  234;  Insurance  Co. 
V.  Doster,  106  U.  8.  30,  1  Sup.  Ct  18;  Insur- 
ance Co.  y.  Eggleston,  96  TT.  8.  572;  and 
Niblack,  Vol.  Soc.  i  298.  But,  Inasmuch  as 
the  plaintiff's  case  is  entirely  unsupported 
by  testimony,  it  would  liave  been  within  the 
province  of  the  court,  upon  the  motion  of  the 
defendant,  to  liave  excluded  all  that  was  said 
by  witnesses  upon  this  branch  of  the  case 
from  the  consideration  of  the  Jury.  In  any 
event,  liad  the  Jury  found  a  verdict  for  the 
plaintiff,  it  would  have  been  the  duty  of  the 
coart  to  set  it  aside,  and  grant  a  new  trial. 
Conceding,  therefore,  that  it  was  error  to 
have  given  the  instruction  asked  for  by  the 
defendant,  the  plaintiff  was  not  prejudiced 
thereby,  and  It  ia  not  a  cause  for  reversal, 
the  court  being  of  opinion  that  the  verdict 
of  the  Jury  upon  the  facts  was  plainly  right. 
The  Judgment  must  therefore  be  affirmed. 
Moore  V.  City  of  Richmond,  85  Va.  5S8,  8 
8.  B.  887,  and  cases  there  died. 


JOHNSON'S  ADM'R  v.  CHESAPEAKE  & 

O.  RY.  CO.i 

(Supreme  Court  of  Appeals  of  Virginia.     Mardi 

14,  1895.) 

Dbmubbbh  to  Evidbkob— ErrscT  or— Praotiob— 
Neqmoe.voe— Accidents  at  Raii/- 

ROAO  CkOSSINQS. 

1.  Either  party  may  demur  to  the  evidence, 
unless  the  evidence  is  plainly  against  him,  or  the 
court  doubts  what  facts  should  be  Inferred  from 
the  evidence  demurred  to. 

2.  Where  a  party  has  a  risht  to  demur  to 
the  evidence,  it  is  the  duty  of  the  court  to  com- 
pel the  other  party  to  Join  in  the  demurrer. 

8.  By  demurring  to  evidence  the  demurrant 
admits  the  truth  ox  the  adversary's  evidence, 
and  waives  all  his  own  evidence  conflicting  there- 
with. 

4.  It  is  not  neKliKpnee  to  nin  a  freight  train 
through  a  village  of  200  inhabitants  at  20  miles 
per  hour,  where  it  is  not  shown  that  the  train 
was  improperly  equipped  with  brakes  and  brake- 
men. 

5.  Where  decedent  was  killed  by  a  train 
nrhile  attempting,  without  looking  or  listening 
for  a  train,  to  cross  the  track  at  a  place  where 
people  were  in  the  known  habit  of  crossing,  and 
he  was  not  seen  by  those  in  charge  of  tiie  en- 
gine until  it  was  too  late  to  avoid  the  accident, 
the  company  is  not  liable,  though  no  signal  was 
given  for  the  crossing,  the  whistle  havmg  been 
blown  before  for  a  station. 

Error  to  circuit  court,  Albemarle  county. 

Action  by  Wiley  B.  Johnson's  administra- 
tor against  the  Chesapealce  &  Ohio  Railway 
Company  for  causing  the  death  of  decedent 
Defendant  had  Judgment,  and  plaintiff  brings 
enoi.    Affirmed. 

1  Reported  by  F.  S.  Khrkpatrick,  Esq.,  of  the 
Lynchburg  bar. 


Gamm  Patteson  and  S.  S.  P.  Patteson,  for 
plaintiff  in  error.  Wm.  J.  Robertson,  Tlios. 
S.  Mai-tln,  H.  T.  Wickham,  and  Henry  Tay- 
lor, Jr.,  for  defendant  in  error. 

• 

RIBLY,  J.  Wiley  B.  Johnson  was  killed 
on  the  30th  day  of  October,  1893,  while  on 
the  track  of  the  Chesapeake  &  Ohio  Railway 
Company,  by  one  of  its  freight  trains,  and 
this  suit  was  brought  by  his  administrator  t» 
recover  damages  from  the  railway  company 
for  the  death  of  Johnson.  At  the  trial,  after 
the  evidence  on  both  sides  was  closed,  the 
defendant  demurred  to  the  evidence,  and  the 
com-t  compelled  the  plaintiff,  against  his 
protest,  to  Join  in  the  demurrer.  The  amount 
of  damages  was  thereupon  inquired  of  by 
the  Jury,  which  found  a  verdict  for  the  plain- 
tiff, and  assessed  his  damag;ea  at  $2,900,  sub- 
Ject  to  the  opinion  of  the  court  on  the  demur- 
rer to  the  evidence.  The  court  sustained  the 
demurrer,  and  gave  Judgment  In  favor  of 
the  defendant  To  this  Judgment  a  writ  of 
error  and  supersedeas  was  awarded  by  one 
of  the  Judges  of  this  court 

The  first  question  presented  for  review  was 
the  action  of  the  court  in  compelling  the 
plaintiff  to  Join  In  the  demurrer  to  the  evi- 
dence. It  was  earnestly  contended  by  the 
counsel  for  the  plaintiff  in  error,  both  in  their 
printed  and  oral  arguments,  that  the  court 
erred  In  compelling  the  plaintiff  to  Join  in 
the  demurro-,  and'thus  take  away  from  the 
Jury,  the  proper  triers  of  facts,  the  question 
of  negligence,  which  was  the  result  of  this 
proceeding.  The  propriety  and  validity  of 
the  practice  of  demurring  to  the  evidence  is 
too  well  settled  in  Virginia,  and  has  been 
too  often  approved  by  this  court,  to  be  now 
seriously  questioned.  It  was  elaborately  dis- 
cussed and  maturely  considered  In  Ttout 
V.  Railroad  Co.,  23  Grat  619,  where  Judge 
Moncure,  the  president  of  the  court,  review- 
ed the  cases  in  Virginia  on  this  subject,  sus- 
tained the  practice,  and  defined  the  rules 
which  govern  it  It  was  there  held  that 
either  party  has  the  right  to  demur  to  the 
evidence,  except  where  the  evidence  Is  plain- 
ly against  him,  or  the  court  doubts  what 
facts  should  be  reasonably  Inferred  from  the 
evidence  demurred  to;  and  where  a  party 
has  the  right  to  demtu:  it  is  the  duty  of  the 
court  to  compel  the  other  party  to  Join  in 
the  demurrer.  The  suit  of  Trout  T.  Rail- 
road Co.,  supra,  was  brought  to  recover  dam- 
ages for  the  negligent  killing  of  the  stock 
of  the  plaintiff  by  the  railroad  company,  and. 
like  this  case,  the  ground  of  the  action  was 
the  negligence  of  the  defendant  It  was 
nevertheless  held  that  this  was  no  reason 
why  a  party  should  not  be  permitted  to  de- 
mur to  the  evidence,  and  that  the  fact  of 
negligence  constituted  no  exception  to  the 
general  rule.  That  case  has  been  repeatedly 
followed  since,  and  the  practice  of  demurring 
to  the  evidence  and  compelling  the  demurree 
to  Join  in  the  demurrer,  unless  the  case  is 
within  one  of  the  two  exceptions  to  the  gen- 
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eral  rule,  1b  noiir  firmly  fixed  in  the  law. 
Clark's  Adm'r  v.  KalU-oad  Co.,  78  Va.  709, 
713.  Tbe  case  under  review  falls  under  the 
general  rule  and  not  under  either  of  the  excep- 
tions to  it,  and  the  court  did  not  err  in  com- 
pelling the  plaintiff  in  error  to  Join  in  the  de- 
murrer. 

This  brings  us  to  the  consideration  of  the 
demurrer  to  the  evidence,  and  the  review  of  the 
Judgment  given  thereon  by  the  court  below. 
The  rule  applicable  thereto  is  well  settled 
and  familiar.  By  the  demurrer  the  party 
demurring  is  considered  as  admitting  the 
truth  of  his  adversary's  evidence,  and  all 
Just  inferences  which  can  be  properly  drawn 
therefrom  by  a  Jury,  and  as  waiving  all  of 
his  own  evidence  which  conflicts  with  that 
of  his  adversary,  and  all  inferences  from  his 
own  evidence  (although  not  la  conflict  with 
his  adversary's)  which  do  not  necessarily  re- 
sult therefrom.  4  Minor,  Inst  pt  1,  p.  921; 
1  Bart  Law  Pr.  pp.  67ft-679;  Trout  v.  Eaii- 
road  Co.,  23  Grat  619;  and  Railroad  Co.  v. 
Anderson's  Adm'r,  31  Grat  812.  The  evi- 
dence shows  that  Johnson  was  strucli  and 
killed  between  9*  and  10  o'clock  in  the  morn- 
ing, on  the  track  of  the  Chesapeake  &  Ohio 
Railway  Company,  by  one  of  Its  freight 
trains,  about  15  feet  from  the  place  where 
the  public  highway  crosses  the  track  of  the 
railroad  at  the  depot  In  the  village  of  How- 
ardsville.  In  Albemarle  county,  and  where 
persons  on  foot  were  in  the  habit  of  crossing 
the  railroad  without  objection  from  the  com- 
pany. The  track  at  that  place  runs  nearly 
east  and  west,  and  the  train  was  going  east 
It  was  composed,  besides  the  engine  and 
tender,  of  45  loaded  freight  cars  and  a  ca- 
boose car.  Thirty-two  of  the  cars  were 
equipped  with  air  brakes,  which  were  in 
good  order  and  working.  Ten  of  the  cars 
were  without  air  brakes,  and  tbe  four  oth- 
ers bad  air  brakes  that  were  not  working. 
Tbe  evidence  shows  that  the  employes  in 
chatige  of  the  train  were  sufficient  to  handle 
it,  and  that  the  air  brakes  on  the  32  out  of 
the  46  cars  were  all  that  were  necessary  to 
give  perfect  and  easy  control  of  the  train. 
It  was  running  on  a  regular  schedule,  but 
b^ind  time.  Its  speed  was  variously  esti- 
mated by  the  witnesses,  but  claimed  by  coun- 
sel tot  plaintiff  in  their  brief  to  be  running 
from  17  to  20  miles  pw  hour,  which  was  less 
than  the  maximum  of  24  miles  per  hour  per- 
mitted under  the  mles  of  the  company.  It 
was  proved  that  freight  trains  habitually 
pass  Howardsville  without  stopping,  run- 
ning at  as  high  a  rate  of  speed  as  this  was 
running,  and  that  this  train  was  to  pass 
there  without  stopping.  As  was  customary, 
tbe  whistle  for  the  station  was  blown  at  the 
whistling  post,  about  half  a  mile  west  of  the 
station;  but  neither  the  whistle  was  again 
heard  by  any  of  the  witnesses  of  the  plain- 
tiff, nor  was  the  car  bell  heard  by  them  to 
ring  as  the  train  approached  the  public 
crossing  and  the  station  at  Howardsville,  be- 
fore Johnson  was  struck;  while,  on  tbe  oth- 


er hand,  the  officers  and  men  in  chai'ge  of 
tbe  train  testified  that  the  whistle  was  not 
only  blown  for  the  station,  as  was  usual,  but 
that,  after  coming  in  sight  of  the  signals  dis- 
played from  the  telegraph  office,  the  whistle 
again  gave  two  sharp  blasts  to  Indicate  that 
the  track  was  clear,  so  that  the  train  could 
continue  on.  At  the  time  the  whistle  was 
blown  for  the  station,  Johnson  was  standing 
at  the  gate  of  his  son-in-law,  S.  S.  Bugg, 
where  he  had  been  talking  with  Eldrldge 
Turner,  who  walked  to  the  south  side  of  the 
track,  and  engaged  in  conversation  with  Dr. 
Nash  and  Joe  P.  Noel,  two  of  the  witnesses 
for  the  plaintiff.  Near  Johnson  and  Turner, 
where  they  were  talking,  was  the  buggy  of 
a  Mr.  Pulling,  with  a  young  man  sitting  in 
it  Pulling  was  on  the  south  side  of  the 
track,  and  when  he  heard  the  whistle  he 
called  to  the  young  man  to  drive  to  where 
he  was,  that  he  might  help  him  to  hold  tbe 
horse  while  the  train  passed.  The  young 
man  drove  the  horse  and  buggy  to  wh»e 
Pulling  was,  and  Johnson  remained  standing 
at  the  gate.  Bugg's  gate  was,  according  to 
measurement,  105  feet  north  of  the  track  of 
the  railroad  where  the  public  road  crosses  it, 
and  from  the  gate  to  the  crossing  the  view  of 
the  track  and  of  any  train  moving  upon  it 
from  the  west  was  wholly  unobstructed  for 
265  yaras,  so  that  by  tbe  use  of  his  faculties 
Johnson  could  have  clearly  seen  the  train  as 
it  approached  the  crossing,  and  the  engineer 
and  fireman  could  have  seen  him  for  the 
same  distance,  after  he  came  within  15  or  20 
feet  of  the  track,  if  they  were  at  their  posts, 
and  performing  their  duties.  After  Johnson 
was  seen  standing  at  Bugg's  gate,  his  move- 
ments seem  not  to  have  been  observed  by 
any  one  until  the  train  'nas  approaching  tbe 
public  crossing  and  station,  when  he  was  seen 
walking  slowly  in  the  direction  of  the  track. 
He  continued  to  walk  on  towards  the  track, 
and  stepped  upon  it,  as  if  to  go  across  it 
He  was  then  in  front  of  the  train  as  it  ap- 
proached the  crossing,  and  before  he  could 
clear  the  track  he  was  struck,  and  instantly 
killed.  These  were  the  circumstances,  so  far 
as  they  are  material,  under  which  he  met 
his  death,  and  the  inquiry  is  whether  the  de- 
fendant is  liable  therefor  in  damages.  If 
the  death  of  Johnson  was  caused  solely  by  the 
negligence  of  the  defendant  there  can  be  no 
doubt  of  the  right  of  the  plaintiff  to  recover 
damages  therefor.  If,  however,  the  proxi- 
mate cause  df  his  death  was  his  own  negli- 
gence, concurring  with  the  negligence  of  the 
defendant  there  can  be  no  recovery.  But, 
although  the  deceased  may  have  been  guilty 
of  negligence,  and  that  negligence  may,  in 
fact,  have  contributed  to  the  accident  yet.  If 
the  defendant  could,  in  the  result  by  the  ex- 
ercise of  ordinary  care  and  diligence,  have 
prevented  the  injury,  the  action  may  be  main. 
talned.  Railroad  Co.  v.  Anderson's  Adm'r, 
31  Grat  812;  Railroad  Co.  v.  Morris,  Id.  200; 
Dun  T.  Ralbroad  Co.,  78  Va.  645;  Rudd'? 
Adm'r  t.  Railroad  Co.,  80  Va.  546;   Farley's 
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Adm'r  r.  Railroad  Co.,  81  Va.  788;  and 
Railroad  Oo.  t.  Barksdale's  Adm'r,  82  Va. 
33a 

It  was  claimed  by  the  coimsel  for  the  plain- 
tiff in  error  that  the  defendant  was  neg'Ugent 
In  running  a  train  as  long  and  heavy  as  this 
one  was  through  a  ylUage  the  size  of  How- 
ardSTlUe,  which  contained  from  150  to  200 
inhabitants,  at  a  high  rate  of  speed,  without 
having  more  than  two  brakemen,  and  air 
brakes  on  all  the  cars.  There  was  no  evi- 
dence on  the  part  of  the  plaintifr  to  show 
that  tke  train  did  not  have  the  necessary 
brakemen  and  air  brakes  to  control  it  as  oc- 
casion or  emergency  might  require,  or  that 
it  was  not  under  perfect  control;  while  it 
was  proved  by  the  defendant  that  the  brake- 
men  and  the  air  brakes  were  fully  snfBcient 
to  handle  and  control  it  But  the  main  con- 
tention of  the  counsel  for  the  plaintiff  was 
that  the  defendant  was  guilty  of  negligence, 
in  that,  as  they  claimed,  the  whistle  was  not 
t>lown  and  the  bell  mng  as  the  train  ap- 
proached the  crossing.  While,  at  the  time 
this  accident  happened,  there  was  no  statute 
In  this  state  which  required  the  whistle  to  be 
"blown  as  a  train  approached  a  public  cross- 
ing, as  Is  now  the  case  (act  approved  March 
•o,  1894),  yet  it  was  then  required  that  a  rail- 
way train  should  give  notice  of  its  ap 
proacb  to  a  public  crossing,  and,  if  it  failed 
to  do  so,  and  injury  resulted  from  such  fail- 
ure, it  would  be  liable  therefor.  It  Is  not 
shown  that  the  approach  of  the  train  to  the 
crossing  where  Johnson  lost  his  life  was  not 
nnnonnoed  both  by  the  whistle  and  bell. 
The  witnesses  for  the  plaintiff  only  testified 
that  they  did  not  bear  either  the  whistle  or 
bell.  Whether  this  was  from  inattention,  or 
because  it  was  not  done,  does  not  appear 
from  the  evidence  of  the  plaintiff;  while  the 
engineer  and  fireman  and  other  witnesses 
of  the  defendant  were  positive  that  both  the 
whistle  was  blown  and  the  bell  rung  after 
the  train  crossed  Rockfisb  river  and  came 
in  sight  of  the  crossing.  Without  deciding 
wliether,  upon  a  demurrer  to  the  evidence, 
the  negative  evidence  of  a  witness  that  be 
did  not  hear  such  sounds  Is  In  conflict  with 
the  positive  evidence  of  another  witness  that 
such  sounds  were  made.  It  may  be  conced- 
ed, for  the  purposes  of  this  case,  that  the 
whistle  was  not  blown,  except  at  the  whis- 
tling post  for  the  station,  and  that  the  bell 
was  not  rung  at  all.  If  such  were  the  fact. 
It  did  not  relieve  the  deceased  from  the  ne- 
cessity of  taking  ordinary  precautions  for 
his  own  safety.  Negligence  of  the  employes 
of  the  defendant  In  this  respect  was  no  ex- 
cuse for  negligence  on  his  part  The  day 
was  clear  and  still.  And  Johnson,  while  an 
old  man,  was  in  good  health,  and  in  posses- 
sion of  all  his  faculties.  His  sight  and  hear- 
ing were  unimpaired.  While  he  was  stand- 
ing at  Bugg's  gate,  the  whistle  for  the  sta- 
tion was  blown.  It  was  distinctly  heard  by 
the  persons  in  and  about  the  station  and 
crossing.     The  plaintiff  examined  eight  wit- 


nesses in  the  court  below.  Six  out  of  tlie 
eight  stated  that  they  were  duly  advised  and 
warned  of  the  approaching  train.  One  of 
them— Dr.  Nash— stated  that  he  did  not  hear 
either  the  whistle  or  bejl,  but  beard  the 
rambling  of  the  train,  and  by  it  and  the  sight 
of  the  train  was  amply  warned.  Four  oth- 
ers—J.  R.  Noel,  G.  W.  Spencer,  Otho  W.  Car- 
ter, and  John  Johnson— stated  that  they 
heard  the  whistle  west  of  Rockfish  river, 
when  it  was  blown  for  the  station.  Another 
of  them,— Howell  Lewis,— who  was  about  400 
yards  off,  riding  to  the  village  on  horseback, 
saw  the  train,  but  did  not  hear  either  the 
whistle  or  bell.  S.  S.  bngg  was  in  his  store- 
honse,  about  100  yards  from  the  track,  and 
did  not  hear  either  bell  or  whistle,  and  the 
remaining  witness  for  the  plaintiff,  G.  W. 
Clay,  was  not  examined  on  this  point  The 
evidence  of  these  witnesses  for  the  plaintiff 
established  clearly  that  the  whistle  was 
blovra,  and  that  those  persons  In  the  vicinity 
of  the  crossing  and  near  to  Johnson  were 
fnlly  warned  of  the  approaching  train. 

While  It  was  the  duty  of  the  defendant  to 
give  notice  of  the  approach  of  the  train  to 
Hie  crossing,  and  It  thus  appears  that  this 
was  done  sufficiently  to  warn  persons  who. 
like  Johnson,  were  in  proximity  to  It,  there 
were  also  reciprocal  duties  Imposed  oo  him. 
He  could  not  go  upon  Its  track,  even  at  a  pul>- 
11c  crossing,  or  a  licensed  way,  without  ex- 
ercising ordinary  care  and  caution.  The 
track  itself  was  a  proclamation  of  danger. 
It  was  his  duty,  before  going  upon  it  to  use 
his  eyes  and  ears.  He  should  have  both 
looked  in  either  direction  from  which  a  train 
could  come,  and  listened;  and,  if  his  facul- 
ties warned  him  of  the  near  approach  of  a 
train,  it  was  his  duty  to  keep  off  the  track. 
If  he  had  done  so  in  this  instance,  he  could 
not  have  failed  to  hear  and  see  the  coming 
train,  and  be  made  sensible  of  the  danger  of 
going  upon  the  track.  It  was  in  plain  view. 
And  if  he  failed  to  look  and  listen,  as  duty 
required  of  him,  and  attempted  to  cross  the 
ti-ack  in  front  of  a  rapidly  moving  train,  and 
was  caught  before  he  could  get  across,  and 
was  killed,  his  own  act— his  own  negligence — 
80  contributed  to  the  injury  that  a  recovery 
therefor  cannot  be  sustained.  Railroad  Co. 
V.  Kellam's  Adm'r,  83  Va.  851,  3  S.  B.  703; 
Mark's  Adm'r  v.  Ralh-oad  Co.,  88  Va.  -1,  13 
S.  E.  299;  Railroad  Co.  v.  Stone's  Adm'r,  88 
Va.  810,  13  S.  E.  432;  Railway  Co.  v.  Ives. 
144  U.  S.  408,  431,  12  Sup.  Ct  679;  4  Am. 
&  Eng.  Bnc.  Law,  68-78;  Ernst  v.  R&llroad 
Co.,  89  N.  Y.  61, 68;  Railroad  Co.  v.  Houston, 
95  U.  S.  697;  Schofleld  v.  Railway  Co..  114 
U.  S.  615,  5  Sup.  Ct  1125;  Wendell  v.  Rail- 
road Co.,  91  N.  T.  420,  428;  Railroad  Co.  v. 
Neubenr,  62  Md.  391,  400;  Gothard  v.  Rail- 
road Co.,  67  Ala.  115;  Hogan's  Adm'r  v. 
Tyler  (Va.)  17  S.  B.  723;  Beach,  Contrib. 
Neg.  M  63,  64;  and  Whltaker-s  Smith,  Neg. 
p.  401,  and  note.  . 

Only  four  witnesses  testified  to  the  move- 
ments of  the  deceased  which  Immediately 
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preceded  the  accident.  The  witness  John 
Johnson,  who  testified  for  the  plaintiff,  was 
standing  on  the  platform  of  the  depot,  and 
saw  the  deceased  when  he  approached  the 
track  and  was  struck  by  the  engine.  He 
stated  in  his  examination  in  chief  that  when 
the  deceased  made  an  attempt  to  go  across 
the  track  the  train  was  abont  100  yards  from 
him,  as  near  as  the  witness  "could  come  at 
it";  and  on  cross-examination  he  admitted 
that  the  engine  was  so  close  to  the  deceased, 
when  he  started  to  go  upon  the  track,  that 
the  witness  thought  that  he  was  bound  to  be 
killed  if  he  went  on  the  track;  and  that  when 
h4  got  on  the  track  he  was  so  close  to  the 
train  that  he  thought  it  was  impossible  to 
stop  it  in  time.  It  was  manifest  from  the 
evidence  of  this  witness,  who  was  the  only 
witness  for  the  plaintiff  who  saw  Johnson 
when  he  was  struck  and  killed,  that  the 
train  was  quite  near  the  crossing  and  to 
Johnson  when  he  started  to  go  across  the 
track.  While  the  witness  thought  the  train 
was  then  about  100  yards  away,  it  appears 
that  he  was  not  and  could  not  be  certain 
of  the  distance,  but  was  certain  that  John- 
son would  be  killed  if  he  went  on  the  track, 
and  that  the  train  could  not  be  stopped  so 
as  to  prevent  it  There  were  three  witness- 
es for  the  defendant  who  saw  Johnson  at  the 
time  the  accident  occurred,  and  their  evi- 
dence is  not  in  conflict  with  that  of  the 
witness  Johnson.  B.  S.  Wilkinson,  the  depot 
agent,  and  T.  A.  Jones,  the  section  master, 
were  in  the  telegraph  office  when  they  were 
apprised  of  the  approach  of  the  train.  They 
looked  In  the  direction  from  which  it  was 
comins,  and  it  was  then  In  sight  While 
looking  at  it,  they  saw  the  deceased  walking 
directly  towards  the  track;  and,  wlthont 
stopping  or  looking  up  or  down  the  track, 
hut  with  bis  head  down,  he  kept  straight  on, 
and  was  struck  by  the  engine  before  he  could 
get  across.  The  fireman,  F.  Foster,  was  on 
the  left  side  of  the  engine,— the  side  on 
which  Johnson  was  walking  towards  the 
track.  It  was  proved  both  by  himself  and 
the  engineer  that  they  were  at  their  posts  of 
duty,  and  looking  out  ahead  of  the  train. 
The  fireman  stated  that  when  he  first  saw 
the  deceased  he  was  about  IS  feet  from  the 
track,  and  was  walking  towards  it;  and  he 
supposed  that  he,  like  persons  were  In  the 
habit  of  doing  at  crossings  and  stations, 
wonid  "walk  up  to  where  the  train  would 
hit  Mm,  and  then  stop,"  but,  instead  of 
stopping,  he  kept  on,  stepped  on  the  track, 
and  was  struck  by  the  engine;  that  his 
stepping  on  the  track  and  being  struck  by 
the  engine  all  occurred  in  a  moment  of  time; 
and  that  there  was  no  opportunity  what- 
ever to  warn  the  deceased,  or  to  attempt 
to  stop  the  train.  The  engineer  was  at  his 
post  on  the  right  side  of  the  engine,  while 
Johnson  approached  the  track  from  the  left 
side,  and  went  upon  it  so  near  in  front  of 
the  train  that  the  engineer  was  unable  to  see 
him  nntll  he  was  struck  by  the  engine,  and 
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knocked  across  onto  tb*  platform,  on  the 
right  side  of  the  tra<^ 

Upon  the  face  of  the  evidence,  under  the 
strict  rule  applicable  to  its  consideration,  it 
conclusively  appears  that  the  deceased,  by 
his  own  negligence  and  recklessness,  directly 
and  proximately  contributed  to  the  act  which 
caused  his  death,  and  that  it  was  not  in  hu- 
man power  to  save  him  aft^  it  took  place. 
He  was  the  author  of  his  own  misfortune. 
It  the  evidence  of  all  the  persons  who  were 
eyewitnesses  to  the  unfortunate  accident,  and 
have  testified  In  this  case,  except  that  of 
John  Johnson,  who  testified  in  behalf  of  the 
plaintiff,  is  wholly  laid  out  of  view,  his 
testimony  establishes  beyond  all  question 
such  contributory  negligence  on  the  part  of 
the  deceased  as  to  preclude  all  recovery  of 
damages  for  his  death.  He  proves  that  the 
deceased  was  not  on  the  track  until  he  start- 
ed across  it  and  was  struck  and  killed.  He 
was  not  walking  on  and  along  the  track. 
He  was  not  in  the  way  of  the  moving  train, 
or  in  danger,  until  he  started  to  walk  across 
the  track,  and  when  he  did  go  upon  the 
track  it  was  to  attempt  to  go  right  across  it; 
and,  whether  the  estimate  of  the  witness 
Johnson  is  correct  or  not,  that  the  train  was 
about  100  yards  distant  when  the  deceased 
essayed  to  cross  the  track,  certain  it  Is  that 
he  did  not  stop  or  linger  on  the  track,  yet 
that  he  went  on  it  in  front  of  the  engine, 
and  when  It  was  so  close  to  him  that,  nar- 
row as  the  track  is,  the  engine  struck  him 
before  he  was  able  to  cross  it  This  fact  la 
itself  is  conclusive  that  when  he  stepped  up- 
on the  track  the  engine  was  so  close  upon 
him  that  it  was  inevitable  that  he  would  be 
struck,  and  no  effort  or  act  of  the  engineer 
or  fireman  could  prevent  it.  For  these  rea- 
sons the- court  below  did  not  err  in  sustain- 
ing the  demurrer  to  the  evidence  and  in  giv- 
ing judgment  in  favor  of  the  defendant.  The 
plaintiff  being,  therefore,  precluded  *by  the 
contributory  negligence  of  his  intestate  from 
recovering  damages  from  the  defendant,  he 
was  not  prejudiced  by  the  refusal  of  the 
court  to  allow  the  witness  to  answer  the 
question  which  is  the  subject  of  the  first  bill 
of  exception,  nor  by  the  refusal  of  the  court 
to  give  to  the  Jury  the  instructions  asked  for 
by  the  plaintiff  after  the  joinder  in  the  de- 
murrer to  the  evidence;  and  consequently  it 
Is  unnecessary  to  pass  upon  them.  The  judg- 
ment of  the  circuit  court  of  Albemarle  coun- 
ty is  therefore  afiSrmed. 


COPELAND  V.  COPELAND.i 

(Supreme  Court  of  Appeals  of  Virginia.     March 

14,  1885.) 

DiVOnCB— M.LKBUOB  OHDBB  DORISS. 

One  is  not  entitled  to  a  divorce  on  the 
ground  that  the  marriage  was  contracted  under 

1  Reported  by  F.  S.  Kirkpatrick,  Esq.,  of  the- 
Lynchburg  bar. 
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duress,  wh»«  tii«  only  wrldoice  of  dnress  is  the 
fact  thit,  having  been  arrested  on  the  charge  of 
seduction,  he  married  defendant  to  avoid  the 
prosecution. 

Appeal  from  circuit  court,  Wythe  county. 

Bill  by  Samuel  C.  Copeland  against  Jo- 
sephine Copeland  for  a  divorce.  Defendant 
bad  a  decree,  and  plaintiff  appeals.    Affirmed. 

Blab:  &  Blalr,  for  appellant 

GARDWBLL.  J.  Samael  O.  Oopeland  (ap- 
pellant) was,  on  the  22d  day  of  February, 
1890,  arrested  on  a  warrant  from  a  Justice  of 
the  peace  In  the  county  of  Wythe,  chargrlng 
him  with  having  seduced,  under  promise  of 
marriage,  Josephine,  alias  Josle,  Swecker, 
and,  upon  his  arrest,  was  balled  to  appear 
before  the  Justice  on  the  5tb  of  March,  1890, 
for  trial.  On  the  6th  of  March,  1890,  a  mar- 
riage took  place  between  the  accused  and 
Josle  Swecker,  and  the  prosecution  then  t»- 
minated.  After  the  lapse  of  four  years,  Sam- 
uel C.  Copeland  filed  his  bill  of  complaint  at 
July  rules,  1894,  against  Josephine  Copeland, 
his  wife,  for  a  divorce  on  the  ground  that  he 
was  married  to  her  under  duress;  that  she, 
at  the  time  of  the  marriage,  was  pregnant, 
without  the  knowledge  of  complainant;  and 
that  she  had  deserted  or  abandoned  him  for 
over  four  years.  The  bill  was  never  answer- 
ed by  the  defendant,  but  the  depositions  of 
several  witnesses,  after  notice  to  the  defend- 
ant accepted  by  her,  were  taken,  and  the 
■cause  was  heard  before  the  circuit  court  for 
Wythe  county  at  the  regular  term  September 
17,  1894,  when  the  court,  by  its  decree,  re- 
fused the  relief  prayed  for,  and  dismissed  the 
complainant's  bill,  with  costs  to  the  defend- 
ant From  this  decree  an  appeal,  with  super- 
sedeas, was  allowed  by  one  of  the  Judges  of 
this  court. 

This  is  a  striking  case  of  want  of  corre- 
spondence between  the  allegata  and  the  pro- 
bata. The  bill  charges  "that  the  appellant 
was  forced  to  marry  appellee  under  and  by 
the  threats  of  the  officers  who  made  his  ar- 
rest, as  above  stated,  who  vere  relatives  of 
the  appellee,  and  heavily  armed;  that  the  ap- 
pellee was  pregnant  at  the  time  of  the  mar- 
riage,—not  by  him,  but  by  some  one  else,— 
and  that  he  did  not  know  this  fact  until  five 
months  after  the  marriage;  that  hccould  not 
safely  remain  at  the  house  where  he  was 
niniTied,  and  went  back  to  his  work,  he  being 
but  a  laborer,  having  no  home,  and  his  wife 
having  none,  but  was  living  with  her  mother; 
timt  he  resumed  his  work  at  Bertha,  and  nev- 
er lived  with  her  at  all,  as  she  never  came 
to  him,  but  refused  to  do  so,  and  he  never 
went  to  her  mother's  house,  although  he 
worked  within  a  few  miles  of  her,  etc.;  that 
they  never  did  live  and  cohabit  as  man  and 
wife,  from  a  kind  of  a  mutual  repulsion,  but 
she  wholly  neglected  and  refused  to  live  with 
or  come  to  him,  or  in  any  way  seek  the  protec- 
tion of  said  marriage,  as  it  was  well  known 
to  have  been  obtained  by  fear  and  force,  and 
hence  void  in  law."     The  witnesses  examined 


in  support  of  these  all^ratlons  were  four  in 
number.  Including  appellant,  who  was  exam- 
ined on  his  own  behalf,  notwithstanding  bis- 
Incompetency  as  a  witness  against  his  wife 
The  statute  (Acta  Assent  1893-«4,  p.  722) 
maldng  husband  and  wife  competent  to  tes- 
tify for  and  against  each  other  expressly  pro- 
vides that  nothing  contained  In  the  act  shall 
be  deemed  or  construed  to  alter  the  existing 
rules  of  evidence  as  to  proceedings  for  di- 
vorce. In  prosecutions  for  seduction  under 
promise  of  marriage,  section  3679  of  the  Code 
of  Virginia  provides  "that  the  subsequent 
marriage  of  the  parties  may  be  pleaded  in  bar 
of  a  conviction";  and,  where  the  marriage 
takes  place  under  these  drcumstancea,  it 
must  be  presumed  that  the  accused  Is  actuat- 
ed in  consenting  thereto  by  the  consclousaaess 
of  his  guilt  as  charged,  or  that  he  avails  him- 
self of  this  provision  of  the  law  to  avoid  fur- 
ther prosecution;  and  in  this  case  this  pre- 
sumption is  strongly  supported  by  the  fact 
that,  if  appellant  had  been  forced,  as  alleged 
in  his  bill,  to  marry  appellee  by  reasMia  of 
threats  of  personal  violence  made  at  the  time 
of  the  marriage,  he  would  not,  as  it  is  also 
reasonable  to  suppose,  have  remained  silent 
for  over  four  years.  This  marriage  did  not 
occur  under  any  sudden  or  unexpected  condi- 
tion of  things.  He,  by  his  own  showing,  vras 
arrested  on  the  22d  of  February,  and  let  to 
ball,  and  the  marriage  did  not  take  place  un- 
til the  5th  of  March,— making  it  perfectly 
plain  that.  If  he  feared  violence  to  his  person, 
be  could  and  would  have  appealed  to  the  (Ul- 
cers of  the  law  for  protection;  but.  Instead 
of  this,  according  to  the  testimony  of  his  own 
witnesses,  he  sought  to  relieve  himself  from 
the  consequences  of  the  prosecution  by  the 
payment  of  money  to  the  prosecutrix.  The 
I  appellant  himself  being  Incompetent  to  testify 
;  on  his  own  behalf,  as  we  have  seen,  the  ooly 
other  testimony  to  sustain  the  allegations  of 
the  bill,  is  as  follows:  James  F.  Brown,  tbe 
Justice  who  issued  the  warrant,  and  before 
whom  the  same  was  pending,  was  also  a  mln- 
I  Ister,  and  performed  the  marriage  ceremony 
i  on  the  occasion  of  this  marriage,  and,  being 
<  introduced  by  the  appellant  testified  that  ap- 
pellant offered  Josephine  Swecker  and  her 
mother  certainly  $200  to  release  him,  but 
nothing  but  marriage  would  suffice,  and  that 
be  married  them;  further,  that  Mr.  (3opeland 
(appellant)  remarked  to  him  that  he  would 
rather  die  than  to  marry  her,  but  would  have 
to,or  doworse.  This  witness  further  testified 
that  although  there  were  quite  a  number  of 
relatives  and  friends  of  Josephine  S'wecker 
present  be  heard  no  threats,  though  threats 
might  have  been  made.  J.  W.  Hoskins,  an- 
other witness  for  appellant  In  answer  to  the 
question,  "Please  state  if  you  were  present 
when  S.  C.  Copeland  was  forced  to  marry  Jo- 
sephine Swecker,  on  the  5th  of  March,  1890," — 
answered:  "Was  not  present  Don't  know 
that  he  was  forced.  The  law  forced  hltn  to 
marry  her."  John  W.  Owens,  the  only  other 
witness  examined,   was  asked,    "Did     8.    C. 
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Cox>eland  marry  ber  of  his  own  wUI,  or  was  It 
against  his  will,  and  by  force,  and  nnder 
threats  of  vlolenceT'  (a  question  clearly  lead- 
ing).—to  which  he  answered:  "He  married 
her  against  his  wUL  He  was  forced  to  marry 
her."  But  he  says  nothing  about  the  alleged 
threats,  or  about  anytliing  else  that  occurred 
to  canse  Copeland  to  fear  bodily  hnrt  Hoa- 
kins  admits  that  he  was  not  at  the  marriage, 
and  henoe  he  was  not  testifying  as  to  facts 
within  his  own  knowledge,  but  giving  only 
his  understanding  of  the  matter;  and  there  is 
nothing  to  show  that  Owens  was  doing  any- 
thing more.  Hence,  this  erldence  wholly  falls 
to  sustain  the  allegation  that  appellant  was 
forced  to  enter  Into  this  marriage  by  reason 
of  threats  of  personal  violence.  It  is  true 
that  the  evidence  shows  that  appellee  remain- 
ed with  her  mother  from  the  time  of  the  mar- 
riage up  to  the  taking  of  the  testimony,  but 
It  nowhere  shows  that  appellant  made  any 
effort  to  get  her  to  live  with  him,  or  made  any 
provision  for  her  support  On  the  contrary, 
by  his  own  showing,  he  left  her  Immediately 
after  the  marriage  took  place,  and  never  went 
where  she  was  again,  but  that  she  applied  to 
him  for  money  from  time  to  time,  yet  he  falls 
to  show  that  he  fnmlshed  It.  Therefore, 
there  appears  nothing  In  the  record  to  show 
that  the  separation  complained  of  Is  without 
the  fault  of  the  appellant  There  appears  to 
be  quite  a  variance  between  the  statement  of 
appellant,  where  he  represents  himself  as  be- 
ing without  property  or  home  to  which  to 
carry  his  wife,  and  the  statement  made  at 
bar  by  his  counsel  on  his  behalf,  where  they 
represent  him  as  being  "a  young  man  of  good 
standing  and  considerable  means."  We  deem 
It  unnecessary  to  argue  further  to  show  that 
appelant  was  not  entitled  to  a  divorce  from 
app^ee  <»  any  of  the  grounds  stated  In  his 
bill,  especially  as  the  evidence,  as  we  bave 
seen,  signally  falls  to  support  any  oae  of  Its 
material  allegations.  We  are  therefore  of 
opinion  that  the  decree  complained  of  was 
clearly  right,  and  must  be  afOrmed. 


WILSON,  Trustee,  T.  CARPENTER'S 

ADM'R.i 

{Supreme  Conrt  of  Appeals  of  Virginia.     Mardi 

14,  1895.) 

SAIM  or  LaNS — MiSREPnESENTATIONS  BT  VBNSOB 

— Suit  fob  Rescissios— Evidbsos— Statb- 

MEXTS  to  OtBEBS— WaTVBB. 

1.  When  a  purdiager  ha*  been  Induced,  by 
a  material  misrepresentation  of  the  vendor,  to 
buy,  he  has  a  right  to  have  the  contract  canceled, 
correlative  with  that  of  the  vendor  to  disaffirm 
the  sale  when  he  has  been  defranded. 

2.  Plaintiff  was  induced  to  boy  a  lot  in  the 
town  of  6.  by  the  false  representation  that  $1,- 
500,000  had  been  secured  to  Induce  manufactnr- 
ing  enterprises  to  locate  in  said  town.  Hdd, 
that  be  was  entitled  to  a  rescission  of  the  con- 
tract and  to  have  the  money  paid  refunded. 

3.  In  a  suit  to  cancel  a  contract  for  false 
representations  by  an  agent,  evidence  of  similar 

. m  

1  Reported  by  F.  S.  lOrkpatrick,  Esq.,  of  the 
icbboi 


Lyncbborg  bar. 


statements  made  by  him  to  other  people  at  other 
times,  though  not  competent  to  prove  what  oc- 
curred when  the  contract  in  question  was  made, 
may  be  iBtroduced  to  show  the  bent  of  the 
agent's  mind. 

4.  The  intent  of  a  party  making  a  repre- 
sentation to  induce  a  contract  is  wholly  imma- 
terial, but  the  question  is  whether  the  other  par- 
ty has  been  misled  and  injured. 

Si  When  the  seller  has  made  a  false  repre- 
sentation, which,  from  its  nature,  might  induce 
a  buyer  to  enter  into  the  contract  on  the  faith 
of  it,  it  will  be  inferred  that  the  buyer  was  in- 
duced thereby  to  contract  and  It  does  not  rest 
with  bim  to  show  that  he  in  fact  relied  upon 
the  representation. 

6.  One  is  not  bound  by_  a  waiver  of  his 
rights,  unless  such  waiver  is  distinctly  made 
with  full  knowledge  of  the  rights  which  he 
intends  to  wnire:  and  the  fact  that  he  knows 
his  rights  and  intends  to  waive  them  must  plain- 
ly appear. 

7.  A  purchaser  is  not  deprived  of  his  right 
to  relief  on  account  of  false  representations  from 
the  vendor  by  the  fact  that  be  had  the  means 
of  discovering  the  falsity  of  the  representations. 

Cardwell,  J.,  dissenting. 

Appeal  from  circuit  court,  Rockbridge 
county. 

Bill  by  William  Carpenter's  administrator 
against  Robert  N.  Wilson,  trustee,  and  oth- 
ers, to  cancel  a  contract  for  the  sale  of  land. 
From  a  decree  in  favor  of  complainant,  de- 
fendant Wilson  appeals.    Affirmed. 

Frank  Glasgow,  for  appellant  Strayer  & 
Liggett  for  appellee. 

HARRISON,  X  Robert  N.  Wilson  held, 
as  trustee  for  himself,  David  B.  Taylor, 
Thomas  S,  White,  Fitzhugh  Lee,  and  others, 
with  full  power  to  sell  and  convey  the  same, 
lot  No.  20  in  block  127  on  McCullough  street. 
In  the  town  of  Glasgow.  He  placed  the  lot 
In  the  hands  of  Thomas  S.  White  &  Co.,  real- 
estate  agents,  for  sale.  In  September,  1890, 
Thomas  S.  White  sold  the  lot  to  William  H. 
Carpenter,  of  Rockingham  county,  for  the 
sum  of  $1,500;  the  purchaser  paying  In  cash 
$4U0,  and  executing  two  bonds  for  $550  each, 
at  6  and  12  months,  with  Interest  for  the 
residue,  receiving  from  R.  N.  Wilson,  trus- 
tee, a  deed  of  conveyance  for  the  lot  dated 
September  23,  1890,  and  contemporaneously 
therewith  executing  a  deed  of  trust  to  secure 
the  two  deferred  bonds.  Before  the  first 
bond  became  due.  Carpenter  paid  the  same. 
When  the  second  bond  became  due,  in  Sep- 
tember, 1891,  it  was  not  paid.  On  the  3d 
day  of  November,  1891,  William  H.  Carpen- 
ter filed  his  bill  In  the  circuit  court  of  Rock- 
bridge county  against  R.  N.  Wilson,  Thomaa 
S.  White,  and  the  other  owners  of  said  lot, 
praying  for  a  rescission  of  his  contract  of 
purchase.  Before  the  case  was  ready  for 
hearing,  however,  the  plalntUC  died,  and  it 
was  revived  in  the  name  of  J.  N.  Keagy,  his 
administrator.  The  bill  sets  forth  the  fore- 
going facts  in  regard  to  the  sale  and  pur- 
chase of  said  lot  and  alleges  that  the  pur- 
chase was  made  on  the  positive  assurance 
from  Thomas  S.  White,  agent  that  the  Rock- 
bridge Company,  promoters  of  the  town,  had 
already  secured  beyond  a  doubt  |1,500,000 
from  an  English  syndicate;    that  this  large 

Digitized  by  VjOOQIC 


244 


SOUTHEASTERN  REPOETBE,  Vol.  21. 


(Va. 


sum  of  money  was  to  be  ased  In  building  up 
and  carrying  on  industrial  enterprises  at 
Glasgow,  which  would  cause  real  estate  to 
advance  very  rapidly,  start  the  town  on  a 
"boom"  on  a  grand  scale,  and  make  It  a 
manufacturing  place  of  great  Importance. 
The  complainant  further  alleges  that  he  knew 
nothing  himself  of  what  was  proposed  at 
Glasgow,  and  relied  soldy  on  the  represen- 
tations of  said  White,  and  by  reason  of  the 
representations  and  assurances  thus  made, 
and  especially  the  representation  that  $1,500,- 
000  had  been  secured  to  be  Invested  at  once 
In  manufactories,  he  was  induced  to  buy  the 
lot;  and  that,  but  for  such  assurances,  be 
would  never  have  invested  a  dollar  in  the 
town  of  Glasgow.  The  bill  further  alleges 
that  the  statements  made  by  Thomas  S. 
White  were  untrue,  false,  and  fraudulent; 
that  not  a  dollar  of  the  English  money  had 
ever  been  invested  In  Glasgow;  that  the 
English  syndicate  never  completed  any  con- 
tract with  the  Rockbridge  Company,  and 
that  all  negotiations  In  reference  thereto  have 
long  since  failed,  without  hope  or  expecta- 
tion of  being  revived;  that,  so  far  from  the 
lot  purchased  by  him  advancing  In  price.  It 
had  little  or  no  value.  The  bill  prays  that 
the  contract  of  purchase  be  rescinded;  that 
defendants  be  required  to  repay  the  money 
paid  on  the  purchase;  that  the  lot  be  recon- 
veyed  to  R.  N.  Wilson,  trustee,  and  that  he 
be  enjoined  from  collecting  the  remaining  un- 
paid bond.  The  injunction  was  granted  as 
prayed  for,  and  on  the  1st  day  of  March, 
1892,  the  defendants  filed  their  joint  and 
separate  answer,  demurrer,  and  cross  bill, 
admitting  the  sale  of  the  lot  by  their  agent. 
White,  and  its  purchase  by  Carpenter,  and 
alleging  that  none  of  them  but  Thomas  S. 
White,  through  whom  the  sale  was  made, 
were  cognizant  of  the  facts  and  circum- 
stances attending  the  sale;  the  defendant 
Thomas  S.  White  denying  that  he  made  the 
positive  assurance  alleged  in  the  bill  as  to 
$1,500,000  having  been  secured  by  the  Rock- 
bridge Company  from  the  English  syndicate, 
and  further  denying  that  the  alleged  repre- 
sentations and  assurances  caused  the  plain- 
tiff to  Invest  at  Glasgow;  that  many  pru- 
dent and  cautious  business  men  were  at 
that  time  buying  lots  there,  bellevhig  It 
would  grow  Into  a  large  town.  The  re- 
spondents call  for  strict  proof  of  all  charges 
in  the  bill,  and  ask  for  a  decree  for  the  bal- 
ance due  from  the  purchaser.  Evidence 
was  taken  by  the  plaintiff  and  defendants, 
and  on  the  20th  day  of  March,  1893,  a  final 
decree  was  entered,  overruling  the  demurrer; 
declaring  that  the  sale  of  the  lot  was  In- 
duced by  false  representations  of  the  defend- 
ants, which  were  material,  and  to  the  injury 
of  the  purchaser;  rescinding  the  contract 
of  sale;  canceling  the  unpaid  bond;  appoint- 
ing a  special  commissioner  to  reconvey  the 
lot  to  R.  N.  Wilson,  trustee;  and  decreeing 
that  the  defendants  pay  the  administrator 
of  William  H.  Carpenter  $1,070,  with  inter- 


est on  $947.13  from  March  1,  1893,  and  costs 
of  suit,— that  being  the  amouit  paid  by  his 
Intestate  <m  the  lot  From  this  decree  an 
appeal  was  granted  the  defendants  Thomas 
S.  White  and  others  to  this  court. 

The  question  presented  by  the  pleading 
for  determination  Is  one  of  fact  The  law 
applicable  to  a  case  of  this  sort  is  too  well 
settled  to  be  any  longer  doubted  or  called 
in  question.  No  man  Is  bound  by  a  bargain 
into  which  he  has  been  deceived  by  fraud 
or  misrepresentation.  Whenever  a  purchas- 
er has  been  Induced,  by  a  material  misrep- 
resentation of  the  vendor,  to  buy,  be  has  a 
right  to  repudiate  the  contract;  a  right  cor- 
relative with  that  of  the  vendor  to  disaf- 
firm the  sale  when  he  has  been  defraude<1. 
Courts  of  equity  are  always  open  to  afford 
relief  in  such  cases,  and  false  representa- 
tion of  a  material  fact  constituting  an  In- 
ducement to  the  contract,  on  which  the  pur- 
chaser had  a  right  to  rely.  Is  alway|  ground 
for  rescission  of  the  contract  by  a  court  of 
equity.  Crump  v.  Mining  Co.,  7  Orat  352; 
Guin  V.  Byrd.  32  Grat  293;  Linhart  v.  Pore- 
man's  Adm'r,  77  Va.  540;  Iron  Co.  T.  Trout 
«3  Va.  397.  2  S:  E.  718;  Pom.  Cont  (  12. 
p.  289.  Further  elaboration  of  the  law  on 
this  subject  would  be  unprofitable  repetition. 
It  is  only  necessary  to  consider  the  evidence, 
and  determine  whether  or  not  It  makes  a 
case  entitling  the  plaintiff  to  a  rescission 
of  the  ccmtract,  as  prayed  for  In  the  bill. 

The  depositions  of  L.  A.  Crenshaw,  of 
Richmond,  and  3.  O.  Millinger,  of  Fred- 
erick county,— two  intelligent  and-  disinter- 
ested witnesses,— have  been  taken  by  the 
plaintiff.  They  were  both  In  Glasgow  in 
September,  1890,  and  present  with  William 
H.  Carpenter  and  Thomas  S.  White,  and 
beard  the  ciHiversatlon  which  led  to  the  pur- 
chase of  the  lot  by  Carpenter.  I<.  A.  Cren- 
shaw testified  that  White  made  to  Carpen- 
ter the  representation  and  assurance  that 
the  $1,500,000  of  English  money  had  already 
been  secured  by  the  Rockbridge  Company; 
that  it  would  be  at  once  invested  In  mann- 
facturing  enterprlBes  In  Glasgow;  that  It 
would  cause  the  town  to  build  up  rapidly, 
and  that  those  who  purchased  lots  then 
would  realize  very  handsome  profits  In  a 
very  short  time;  that  there  was  nothing  in 
Glasgow  to  induce  a  man  to  Invest  money 
except  this  representation  that  $1,500,000 
had  been  secured  for  the  purpose  of  building 
Industrial  enterprises  there.  J.  O.  Millinger 
testified  still  m(»e  clearly  and  strongly  to 
this  representation  made  by  White  to  Car- 
penter. He  says  that  White  stated  In  the 
most  positive  and  unqualified  way  that  th« 
English  money  had  been  already  secured 
through  William  A.  Anderson,  the  vice  presi- 
dent of  the  Rockbridge  Company,  who  was 
then  In  England;  that  nothing  remained 
but  for  Gen.  Fitzhugh  Lee,  the  president  of 
the  company,  to  sign  the  contract  He  says 
that:  "I  heard  White  t^  Carpenter  that 
the  $1,500,000   was   secured,   and    the    lot 
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woxild  advance  rapidly  In  Talne;  tbat  the 
money  vas  to  be  all  Invested  at  once  in 
mannfactniing  enterprises,  wiiich  would 
build  the  town  up  very  rapidly."  Tlie  wit- 
ness says  that  he  was  informed  that  Mr. 
White  was  a  reliable  man,  -and  that  he  did 
not  doubt  the  truth  of  his  statements  to 
Carpenter;  that  he  had  Mr.  White's  word 
for  it,  and  had  no  doubt  of  its  truth;  that 
nothing  was  lacliing,  so  far  as  that  was 
concerned,  to  induce  witness  to  buy.  He 
did  not,  however,  because  he  concluded  it 
would  be  best  to  wait  until  the  manufac- 
tories were  built;  not  because  he  doubted 
Mr.  White's  statement,  but  because  he 
thought  there  would  be  as  much  room  for 
speculation  after  they  were  built  as  before. 
This  testimony  proves  clearly  and  satis- 
factorily that  the  representation  of  Thomas 
S.  White  that  the  Roclcbridge  Company  had 
secured  $1,500,000  was  made  by  him  as 
charged  in  the  plaintiff's  bill.  It  is  a  con- 
ceded fact  in  the  case  that  it  never  was  se- 
cured, and  the  evidence  shows  that  it  was 
never  at  any  time  certain  that  it  would  be. 
Mr.  Anderson,  in  his  report  from  London 
to  tbe  company,  dated  August  27th,  1890, 
says:  "A  graver  question  is,  will  the  con- 
tract be  made  good  by  the  payment  of  the 
money'/"  In  his  deposition  he  says  he 
cabled  Gen.  Fitzhugh  Lee,  the  president  of 
tbe  company,  to  call  a  meeting  of  the  board, 
and  added  these  words:  "Nothing  certain 
until  contract  ratified  and  money  paid." 
There  was  nothing  in  these  communications 
to  justify  tbe  assurance  tbat  the  English 
money  had  actually  been  secured.  The  wit- 
ness Crenshaw  flies  with  his  deposition  sev- 
eral letters  received  by  him  from  Thomas 
8.  White  &  Co.  The  first  is  without  date, 
bat  tbe  witness  says  it  was  written  about 
tbe  time  of  the  sale  of  this  lot  to  Carpenter. 
In  this  letter  the  writer  says:  "English 
money,  actually  in  Glasgow  Commercial 
Bank,  and  company  registered  in  London 
last  week;  this  being  the  last  official  ac^ 
necessary  to  bringing  out  the  British  com- 
pany." The  second  letter  la  dated  Novem- 
ber 3,  1890,  in  which  the  writer  says:  "The 
English  question  Is  settled  at  last  We  get 
tbe  first  installment  of  $70,000  on  the  20th 
prox"  The  third  letter  is  dated  November  7, 
1890,  In  which  it  is  said:  "We  have  it  from 
Greneral  Lee,  Judge  Edmonson,  and  other 
Glasgow  directors,  that  the  English  deal  Is 
absolutely  and  Irretrievably  closed."  The  rep- 
resentations in  these  letters  are  not  evidence 
of  the  statements  made  by  White  to  Carpen- 
ter at  the  time  of  tbe  sale  of  the  lot  to  him, 
but  they  are  very  persuasive  as  showing 
tbe  bent  of  Mr.  White's  mind  on  tbe  subject 
of  this  English  money.  There  is  no  evi- 
dence In  the  record  that  weakens  tbe  force 
of  the  testimony  of  the  witne8.ses  Crenshaw 
and  MllUnger.  Their  evidence  is  conclu- 
sive of  the  question  that  the  representations 
^rere  made  as  charged  by  the  purchaser  In 
bis  bilL    It  cannot  be  doubted  that  the  state- 


ment was  made  for  the  purpose, of  procur- 
ing the  contract,  and  it  Is  conceded  to  be 
untrue.  As  to  tbe  knowledge  and  belief  of 
Thomas  B.  White  in  maidng  this  statement, 
it  is  unnecessary  to  Inquire.  It  should  be 
stated,  however,  that  counsel  for  appellee 
properly  disclaim  any  purpose  to  charge 
willful  fraud,  nor  does  this  court  hold  the 
appellant  guilty  of  intentional  fraud  and 
misrepresentation.  It  is  a  matter  of  no  con- 
sequence to  William  H.  Carpenter  what  Mr. 
White  thought  The  intent  of  the  party 
making  the  representation  is  wliolly  imma- 
terial. Tbe  point  is,  has  the  other  party 
been  misled?  It  is  sufficient  that  the  state- 
ment is  actually  untrue,  so  as  to  mislead  the 
party  to  whom  it  is  made.  The  party  mak- 
ing it  need  not  know  of  its  falsity,  nor  have 
any  intent  to  deceive;  nor  does  his  mere  be- 
lief in  its  truth  make  any  difference.  A 
party  making  a  statement  as  true,  for  the 
purpose  of  influencing  the  conduct  of  the 
other  party,  is  bound  to  know  that  It  is 
true.    Pom.  Cont  $  217. 

It  is  contended  by  counsel  for  appellant 
that  Carpenter  did  not  rely  upon  the  repre- 
sentations of  Thomas  S.  White,  but  was  in- 
fluenced by  other  considerations.  There  is 
nothing  in  the  record  to  show  this.  On  tbe 
contrary,  the  tendency  of  all  the  evidence  is 
to  establish  the  fact  that  he  was  controlled 
in  tills  purchase  entirely  by  bis  confldence 
in  White,  who  had  been  highly  recommended 
to  him  by  D.  B.  Taylor,  one  of  the  owners 
of  the  lot  sold;  and  that  he  was  induced  to 
buy  almost  exclusively  by  the  representa- 
tion about  the  large  sum  of  money  secured  in 
England.  When  the  seller  has  made  a  false 
representation,  which,  from  its  natwe,  might 
induce  the  buy»  to  enter  into  the  contract 
on  the  faith  of  it,  it  will  be  inferred  that  the 
buyer  was  induced  thereby  to  contract,  and 
it  does  not  rest  with  him  to  show  that  he, 
in  fact  relied  upon  the  representation.  In  or- 
der to  displace  this  inference,  the  seller  must 
prove  either  that  the  buyer  had  imowledge 
of  facts  which  showed  the  representation  to 
be  untrue,  or  that  he  expressly  stated  in 
terms,  or  showed  by  his  contract  that  he  did 
not  rely  upon  the  representation,  but  acted 
upon  his  own  Judgment.  Nor  is  the  buyer 
deprived  of  his  right  to  relief  because  he 
had  the  means  of  discovering  that  the  repre- 
sentation was  false.  Redgrave  v.  Hurd,  20 
Ch.  Div.  1,  quoted  in  Benj.  Sales,  p.  499. 
The  last  element  of  a  misrepresentation  is 
Its  materiality.  Tbe  evidence  shows  that 
Carpenter  gave  $1,500  for  this  lot,  and  that 
it  is  not  worth  now  $50,  if  anything.  It  can 
hardly  be  doubted  that  if  $1,500,000  of  Eng- 
lish capital  bad  been  Invested  at  Glasgow  in 
manufacturing  enterprises,  this  lot  would  be 
worth  more  than  It  is  now.  The  court  does 
not  Inquire  with  any  care  into  the  extent  of 
tbe  prejudice.  It  la  sufficient  if  tbe  party 
misled  has  been  very  slightly  prejudiced,— 
if  the  amount  is  at  all  appreciable.  Pom. 
Cont  i  227. 
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Counsel  for  appellant  Insist  that,  even  if 
Garpoiter  had  any  ground  of  complaint  orig- 
inally, be  ratified  fully  what  be  bad  done, 
after  the  collapse  at  Glasgow;  and  In  sup- 
port of  this  contention  refer  to  c^tain  letters 
of  Carpenter  written  to  R.  N.  Wilson,  trus- 
tee, and  Thomas  S.  White  &  Co.,  after  Feb- 
ruary 20,  1891,  when  all  further  negotiation 
with  the  English  ceased.  This  fact,  it  is 
said,  became  generally  known,  and  should 
hare  been  known  to  Carpenter,  too;  and 
that  in  these  letters  be  should  have  referred 
to  White's  representations,  and  his  reli- 
ance upon  them.  These  letters  do  not  sus- 
tain this  Tiew.  Wilson,  trustee,  had  been 
writing,  urging  the  payment  of  the  last  bond 
in  advance  of  its  maturity.  Carpenter's  let- 
ters to  him  were  in  response,  telling  him  he 
was  unable  to  pay,  and  could  not  pay  the 
bond  when  due,  nnless  the  lot  was  sold; 
and  urging  Wilson  not  to  put  his  note  in  bank 
for  collection;  that  he  would  pay  it  ns  soon 
as  possible.  The  letters  to  Thomas  S.  White 
&  Co.  wer^  in  reference  to  the  value  and 
prospect  of  selling  the  lot  And  as  late  as 
April,  1891,  one  of  these  letters  was  asking 
White  If  he  could  get  more  than  $2,500  for 
the  lot,  and  reminding  him  of  his  expres-sed 
opinion  that  such  price  could  be  obtained  In 
April.  It  is  Impossible  to  believe  that  Car- 
penter knew,  whoi  that  letter  was  written, 
that  all  hope  of  getting  the  English  money 
had  some  time  before  ceased.  All  these  let- 
ters indicate  that  Carpenter  was  Ignorant  of 
the  fact  He  could  not  have  entertained  the 
hope,  expressed  by  htm,  of  selling  the  lot,  if 
he  bad  known  it  The  record  discloses  no 
word  or  act  of  Carpentw  that  can  fairly  be 
regarded  as  a  ratification  of  his  purchiise 
from  Thomas  S.  WliltCi  after  becoming  ac- 
quainted with  the  misrepresentation  by 
which  he  had  been  induced  to  buy.  "Con- 
firmation must  be  a  solemn  and  deliberate 
act  When  the  original  transaction  is  in- 
fected with  fraud,  the  confirmation  of  it  is 
BO  inconsistent  with  Justice,  and  so  likely  to 
be  accompanied  with  imposition,  that  the 
courts  watch  it  with  the  utmost  strictness, 
and  do  not  allow  it  to  stand  but  on  the  clear- 
est evidence."  Iron  Co.  v.  Sherman,  20  Md. 
117.  No  man  can  be  bound  by  a  waiver  of 
his  rights,  unless  such  waiver  Is  distinctly 
made,  with  full  knowledge  of  the  rights 
which  he  intends  to  waive;  and  the  fact  that 
be  knows  his  rights,  and  intends  to  waive 
them,  must  plainly  appear.  Montague's 
Adm'r  V.  Massey,  76  Va.  S07.  The  views 
which  have  been  expressed  support  the  de- 
cree of  the  circuit  court,  and  it  must  be  af- 
firmed. 

CARDWELL,  3.  (dissenting).  I  do  not 
disagree  with  my  breturen  as  to  the  law  of 
this  case,  but  applying  the  law  to  the  evi- 
dence, I  am  unable  to  agree  that  appellee  is 
entitled  to  the  relief  afforded  him  by  the  de- 
cree of  the  circuit  court  of  Rockbridge  coun- 
ty, complained  of. 


STUART  et  al.  v.  COMMONWBAIiTH.t 

(Snpreme  Court  of  Appeals  of  Virginia.    Marcb 
14,  1895.) 

ACTIOH  ON  Tksasusbb's  Bond  —  Plsadiso— Ap- 

PROVAI. — DlSQaALIFICA.TIOX  OV  BOXD 
— ESTOPPBL. 

L  Under  Code  1887,  <  812,  the  qaalificatioo 
of  a  county  treasurer  and  the  execution  of  his 
bond  Is  a  matter  of  record,  which  imports  abso- 
lute  verity;  and  in  a  suit  npon  snch  a  bond,  the 
only  plea  being  that  of  nul  tiel  record,  and  where 
the  record  appears  to  be  regular,  it  can  be  as- 
sailed  only  for  fraud,  to  be  charged  and  proved. 

2.  A  judge  who,  under  a  power  of  attorney, 
attaches  a  name  of  a  surety  to  the  bond  of  a 
county  treasurer,  ia  disqualified  to  approve  a 
bond  as  required  by  Code  1887,  f  812. 

'  3.  One  who  makes  a  naked  power  of  attoi^ 
ney  to  sign  hla  name  as  surety  to  a  treasurer's 
bond  containing  six  sureties  is  not  e8toppe.l  to 
deny  the  validity  of  a  subsequent  exercise  of  the 
power,  when  the  first  bond  proves  defective,  by 
which  his  name  was  attached  to  a  second  bond, 
containing  only  four  sureties. 

Error  to  circuit  court  of  city  of  Rlcbmond; 
B.  R.  Wellford,  Judge. 

The  commonwealth  brought  suit  against 
R.  H.  Stuart  and  others  upon  the  official 
bond  of  the  treasurer  of  King  Oeorgre  coun- 
ty, and  from  a  Judgment  against  him  Stuart 
appeals.    Reversed. 

R.  J.  Washington  and  3.  B.  Mason,  for 
plaintiff  in  error.  R.  Taylor  Scott,  Atty. 
Gen.,  for  the  Commonwealth. 

KEITH,  P.  The  commonwealth  of  Vir- 
ginia, through  her  attorney  general,  served 
a  notice  in  the  circuit  court. of  the  city  of 
Richmond  upon  F.  C.  S.  Hunter,  treasurer 
of  King  George  county,  and  George  Tui-ner. 
R.  H.  Stuart  Henry  H  Hunter,  and  F.  W. 
Payne,  that  on  June  25,  1892,  Judgment 
would  be  asked  for  against  them  for  the 
sum  of  $3,119.42,  with  interest  The  par- 
ties defendant  appeared  by  counsel,  and  ten- 
dered 21  special  pleas,  all  of  which  the  court 
rejected.  These  pleas  may  be  grouped:  (1) 
Varying  forms  of  the  plea  non  est  factum: 
(2)  pleas  which  may  be  treated  as  averring 
fraud  in  the  transaction  upon  which  the 
supposed  liability  of  the  defendants  rests; 
and  (3)  a  plea  averring  that  R.  EL  Stuart 
had  constituted  C.  H.  Asbton  his  attorney 
in  fact  to  sign  his  name  as  one  of  the  sure- 
ties upon  the  treasurer's  bond;  that  G.  H. 
Asbton  was  Judge  of  the  county  court  of 
King  George;  that  as  such  Judge  he  pre- 
sided in  the  court  before  which  the  bond 
was  executed,  and  in  which  the  treasurer 
qualified;  and  that  he  bad  acted  on  the  oc- 
casion of  the  execution  of  the  bond  and 
the  qualification  of  the  treasurer  in  the  dual 
capacity  of  attorney  in  &ct  for  one  of  the 
parties  and  as  Judge  for  the  court  The 
contention  of  the  attorney  general,  represent- 
ing the  commonwealth,  is  that  the  qualiflca- 
tion  of  the  treasurer.  Including  the  execn- 

1  Reported  by  F.  B.  Eirkpatrick,  Esq.,  of  the 
Lynchburg  bar. 
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tion  of  bis  bond.  Is,  by  vlrtae  of  section  812 
of  the  Code  of  1887,  made  matter  of  recotd 
in  tbe  county  court,  and  that  this  record 
and  memorial  of  the  Judge  imports  "such 
oncontroUable  credit  and  verity  as  they  ad- 
>  mit  no  averment,  plea,  or  proof  to  the  contra- 
17";  and  in  snpport  of  this  proposition  cites 
a  number  of  cases,  among  them  Vaughn  v. 
Com..  17  Grat  386,  and  Calwell  v.  Com., 
Id.  391.  This  presents  a  point  which  was 
left  undisposed  of  by  this  court  in  the  re- 
cent case  of  Blanton  v.  Com.  (decided  at  the 
January  term),  20  S.  B.  884,  the  court  in 
that  case  not  finding  it  necessary  to  pass, 
upon  it.  We  are  of  opinion,  however,  that 
this  contention  of  the  commonwealth  Is  sus- 
tained by  the  decisions  Just  cited  and  by 
the  statute  law.  See  section  812,  Code  Va. 
1887.  Being  a  record,  it  follows  that  non 
est  factum  cannot  be  pleaded;  the  only  plea 
putting  a  record  In  issue  being  that  of  nul 
tiel  record,  which  is  tried  by  tbe  production 
of  the  record  Itself.  Where  the  record  ap- 
pears to  be  regular  and  complete.  It  must 
be  assailed,  if  at  all,  upon  tbe  ground  of 
fraud;  and  the  fraud  relied  on  must  be 
clearly  and  distinctly  charged,  and  estab- 
lished by  satisfactory  proof.  We  are  there- 
fore of  opinion  that  the  circuit  court  did  not 
err  In  rejecting  the  various  pleas  vt  non 
est  factum  offered  by  the  several  defend- 
ants. 

Tbe  case  arose  out  of  the  following  state 
of  facts:  F.  C.  S.  Hunter  had  qualified  as 
treasurer  of  King  George  county,  and  one  of 
the  sureties  upon  bis  official  bond,  B.  J. 
Smith,  having  moved  for  counter  security, 
the  court  directed  Hunter  to  execute  a  new 
bond,  or  have  his  power  as  treasurer  re- 
voked. Thereupon  Hunter,  with  George 
Turner,  P.  W.  Payne,  H.  H.  Hunter,  B.  L. 
Hunter,  W.  A.  Rose,  and  R.  H.  Stuart,  by  0. 
H.  Ashton,  his  attorney  in  fact,  acting  upon  a 
power  of  attorney  under  tbe  hand  and  seal 
of  Stuart,  entered  Into  and  acknowledged  a 
bond  in  the  penalty  of  $22,000,  conditioned  ac- 
cording to  law.  It  seems  that  the  bond  thus 
executed  omitted  to  provide  that  any  default 
of  which  the  treasurer  might  be  guilty,  or 
any  money  for  which  he  might  become  re- 
sponsible upon  the  said  bond,  was  to  be  paid 
in  lawful  money  of  the  United  States,  as  di- 
rected by  statute,  and  not  In  coupons;  and, 
the  matter  having  been  brought  to  the  atten- 
tion of  the  court  by  its  commissioner  of  ac- 
counts, the  treasurer,  and  George  Turner,  R. 
H.  Stuart,  by  C.  H.  Ashton,  his  attorney  In 
fact,  Henry  Hunter  and  F.  W.  Payne  ap- 
peared in  court  at  the  November  term,  1888, 
of  the  county  court  of  King  George,  and  re- 
acknowledged  the  said  bond  in  due  form  of 
law  as  their  act  and  deed.  Comparing  the 
order  entered  at  the  November  term,  1888, 
wltb  that  entered  at  the  September  term, 
1888,  it  appears  that  the  bond  was  not  re- 
acknowledged  by  two  of  the  obligors  named 
therein.  William  A.  Rose  and  E.  L.  Hunter. 
Tbe  power  of  attorney  under  which  0.  H. 


Ashton  acted  is  not  In  tbe  printed  record,  nor 
does  it  appear  In  the  original  record  brought 
to  this  court  from  the  county  of  King  George 
in  obedience  to  the  subpoena  duces  tecum 
heretofore  issued.  It  ia  to  be  presumed  that 
It  was  a  naked  power  of  attorney,  authoriz- 
ing C.  H.  Ashton  to  sign  the  name  of  R.  H. 
Stuart  to  the  bond  of  F.  O.  S.  Hunter  as 
treasurer  of  King  George  county.  It  may 
also  fairly  be  presumed  that,  as  is  usual  in 
such  cases,  the  bond  bad  been  made  up  before 
the  term  of  the  court  at  which  it  was  to  be 
executed;  that  the  sureties  knew  with  whom 
their  responsibility  was  to  be  shared;  and 
that  they  consented  to  be  bound  as  parties 
to  a  bond  which  contained  the  names  of 
those  who,  when  tbe  bond  came  to  be  execut- 
ed. In  point  of  fact  signed  it  In  other  -^ords, 
that  R.  H.  Stuart,  in  constituting  O.  H.  Ash- 
ton his  attorney  in  fact,  contemplated  as- 
suming a  iiabillty  which  was  to  be  shared 
wltb  F.  W.  Payne,  George  Turner,  H.  H. 
Hunter,  W.  A.  Rose,  and  E.  L.  Hunter.  It 
nowhere  appears  that  Stuart  had  any  knowl- 
edge of  what  took  place  at  the  November 
term  of  the  county  court,  or  that  he  knew, 
or  had  any  means  of  knowing,  tliat  two  of 
tbe  names  which  appeared  upon  tbe  bond  as 
executed  at  the  September  term  bad  been 
stricken  from  it,  and  the  number  of  the  sure- 
ties reduced  from  six  to  four.  Now,  these 
fftcts  place  Judge  Ashton  in  a  position  wbicb 
it  was  impossible  for  him  with  propriety  to 
occupy.  We  do  not  fw  a  moment  suppose 
that  he  was  guilty  of  any  Intentional  wrong, 
or  that  he  would,  under  any  circumstances, 
purposely  do  anything  unbecoming  a  Judicial 
officer,  but  we  conceive  it  to  be  necessary 
that  the  administration  of  Justice  shall  be 
free  from  the  slightest  appearance  or  suspi- 
cion of  Impropriety,  and  we  can  but  think  that, 
to  act  as  attorney  in  fact  with  respect  to  a 
transaction  pending  before  his  own  court.  In 
which  he  was  called  upon  to  pass  Judicially 
upon  the  sufficiency  of  his  own  credentials 
as  attorney,  and  to  execute  an  Instrument  by 
virtue  of  his  position  as  attorney  which  he 
was  then  to  establish  as  a  memorial  and  a 
record  importing  absolute  verity  as  to  all  par- 
ties concerned,  in  his  capacity  as  Judge,  was 
the  attempt  upon  his  part  to  discharge  func- 
tions absolutely  antagonistic  and  wholly  irrec- 
oncilable. It  is  not  enough  that  in  the  par- 
ticular transaction  there  is  no  suggestion,  and 
can  be  none,  of  any  improper  motive  or  act 
We  cannot  sanction  a  practice  which  could 
by  i>ossibIiity  be  drawn  into  a  precedent  and 
which  might  or  could  render  the  Judiciary  of 
tbe  state  tbe  objects  of  suspicion  and  of  criti- 
cism, and  tend  to  Impair  public  confidence  In 
their  utter  and  complete  personal  dissociation 
from  the  subject-matter  of  their  official  ac- 
tion. Not  only  was  he  called  upon  as  Judge 
to  pass  upon  his  authority  to  act  at  the  Sep- 
tember term,  when  he  accepted  the  original 
bond  with  six  names  upon  it,— which  is  pre- 
sumably the  only  bond  his  principal  had  ever 
contemplated  signing,— bat,  continuing  to  act 
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upon  the  authority  of  that  power,  he  appears 
before  himself  at  the  November  term,  and 
reacknowledges  that  bond,  and  thus  increases 
the  liability  of  his  principal,  without  his 
knowledge  or  consent,  interpreting  as  Judge 
his  power  as  attorney,  greatly  to  the  injury 
and  disadvantage  of  his  principal.  The 
whole  force  and  effect  of  this  record  rests 
upon  what  was  done  at  that  November  term. 
Strike  that  out,  and  the  case  of  the  common- 
wealth falls  with  it  There  Is  no  suggestion 
of  more  than  one  power  of  attorney,  and  that 
a  naked  power  to  sign  a  name  to  a  bond  al- 
ready agreed  upon  by  the  parties;  and  there 
is  no  intimation  that  Stuart  had  the  slightest 
suspicion,  or  reason  to  suspect,  that  anything 
was  to  be  done  at  the  November  term  alter- 
ing his  liability,  or  in  any  way  affecting  bis 
interest  It  seems  to  be  Just  here  that  the 
commonwealth  is  In  a  dilemma.  If  Judge 
Ashton  was  acting  in  a  merely  ministerial 
capacity,  as  is  contended  by  the  defendants, 
then  the  plea  of  non  est  factum  could  be  made 
to  the  bond;  if  acting  in  a  Judicial  capacity, 
bis  action  would  be  obnoxious  to  the  objec- 
tion Just  pointed  out  It  is  not  a  question  as 
to  who  may  be  an  agent  or  attorney  In  fact 
Without  doubt  Judge  Ashton  was  under  no 
disqualiflcation  to  act  as  agent  for  the  de- 
fendant but  having  accepted  the  agency,  be 
was  thereby  rendered  incompetent  to  act  as 
Judge.  Having  accepted  that  agency,  was 
he  competent  to  sit  in  Judgment  upon  the 
sufficiency  of  his  credentials  as  agent,  and 
upon  the  extent  and  scope  of  the  powers  with 
which  he  had  been  clothed  as  agent?  We 
think  he  could  not  and  we-  do  not  doubt 
that,  though  this  ruling  may  eventuate  in  the 
loss  of  this  debt  to  the  commonwealth,  it  is 
far  better  that  such  a  loss  should  be  suffered 
than  that  any  of  the  rules  and  principles  es- 
tablished in  order  to  secure  absolute  purity 
In  the  administration  of  Justice  should  suffer 
any  impairment. 

The  attorney  general  contends  that  Stuart 
knew  that  C.  H.  Ashton  was  Judge  of  the 
county  court  of  King  George,  and  is  there- 
fore to  be  considered  as  having  waived  his 
objection  to  blm  on  that  account  The  an- 
swers seem  to  be  twofold: 

First  There  is  no  such  express  or  implied 
waiver  to  be  inferred  from  the  circumstan- 
ces. Stuart  had,  on  the  contrary,  every  rea- 
son to  expect  that  the  action  of  his  attorney 
would  conform  to  all  the  requirements  of  the 
law,  and  transcend  it  in  no  particular.  The 
waiver  or  estoppel  claimed  by  the  common- 
wealth must  rest  upon  the  idea  that  Stuart 
selected  his  agent  knowing  that  he  was  Judge 
of  the  county  court  and,  as  such,  charged 
by  law  with  the  duty  of  presiding  in  the 
court  before  which  the  treasurer  would  give 
bond  and  qualify;  and  must,  therefore,  be 
held  to  have  assented  In  advance  to  his  act- 
ing in  the  dual  capacity  of  agent  and  Judge. 
Grant  this  to  be  true,  for  the  sake  of  ar- 
gument, can  it  be  held  to  extend  beyond  the 
act  of  signing  the  bond  at  the  September 


term  of  the  court,  when  a  bond  with  six 
sureties  was  executed  and  received  and  ac- 
cepted by  the  commonwealth?  Can  it  be  that 
a  naked  power  of  attorney  to  perform  a  sin- 
gle act  could  be  construed  as  creating  a  con- 
tinuing agency,  by  which  the  agent  coidd  as- 
sent to  the  most  material  alteration  In  the 
instrument  as  theretofore  executed  by  bim, 
reducing  the  number  of  sureties  from  six 
to  four,  and  by  his  reacknowledgment  bind 
his  principal  without  his  knowledge  or  con- 
sent to  the  Instrument  in  its  changed  condi- 
tion? Such  a  power  as  we  are  considering 
is  to  be  strictly  construed.  Tbe  agent  can 
do  nothing  which  he  is  not  expressly  author- 
ized to  do  by  the  instrument  which  is  tbe  ex- 
clusive source  of  his  authority  to  act  at  alL 
If  this  be  true  in  every  case,  even  thou$;h 
the  constituent  who  creates  the  agency  may 
be  tbe  beneficial  party  to  the  transaction 
with  respect  to  which  he  is  to  become  bound, 
how  much  more  strictness  should  be  observed 
by  an  agent  acting  for  one  who  is  to  be 
bound  as  surety  only,  and  who  is  to  reap  no 
profit  or  advantage  from  the  obligation  which 
he  assumes.  As  the  occasioi  then  demands 
the  utmost  strictness  in  the  exercise  of  the 
power  conferred  by  Stuart,  and  as  be  could 
not  by  possibility,  have  contemplated,  when 
he  gave  the  i>ower  of  attorney  in  August,  that 
the  bond  which  he  authorized  his  agent  to 
sign  in  September  would  be  materially  alter- 
ed and  reacknowledged  in  November,  he  can- 
not be  deemed  to  have  conferred  the  au- 
thority upon  bla  agent  to  make  such  reac- 
knowledgment or  alteration,  or  be  held  to 
have  waived  or  to  be  estopped  from  mak- 
ing any  lawful  objection  thereto.  There- 
fore, to  repeat  myself  on  this  point  even 
though  tbe  waiver  or  estoppel  might  apply  to 
the  execution  of  tbe  bond  in  September,  on 
the  ground  that  he  must  have  contemplated 
wbat  then  occurred  (wblcb  I  by  no  means 
admit),  it  does  not  apply  to  what  took  place 
in  November,  for  nothing  short  of  ptt^betic 
vision  could  have  enabled  Stuart  to  foresee 
the  situation  which  then  existed.  Without 
knowledge,  there  can  in  this  case  be  no  walv- 
er  or  estoppel;  and  in  this  instance  knowl- 
edge was  impossible. 

Second.  We  do  noc  place  our  decision  whol- 
ly or  chiefly  upon  any  ground  of  objection 
which  the  parties  could  have  waived,  bat  rest 
it  broadly  and  firmly  upon  the  proposition 
that  it  would  be  contrary  to  public  poUcy  to 
sanction  what  we  have  here  condemned. 

In  conclusion,  we  are  of  opinion  that  the 
circuit  court  did  not  err  in  rejecting  tbe  sev- 
eral pleas  of  non  est  factum.  As  to  the  pleas 
in  which  it  Is  averred  that  a  fraud  was 
practiced  on  the  defendants,  we  are  of  opin- 
ion that,  should  the  defendants  at  any  future 
trial  rely  upon  that  defense,  it  can  be  better 
presented  in  more  carefully  prepared  pleas. 
And,  lastly,  we  are  of  opinion  that  the  plea 
of  R.  H.  Stuart  marked  "Y,"  should  have 
been  admitted.  The  case  must  therefore  be 
reversed,  and    remanded   for    a  new  trial 
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with  leave  to  the  defendants,  or  any  of  them, 
to  file  such  additional  pleas  as  may  be  con- 
sistent with  the  TiewB  horein  expressed. 


SMITH  T.  WAIiKB. 
{Sapreme  Coart  of  South  Carolina.    Mardb  25, 

1895.) 
Abatejcikt  of  Action— Ahothbr  Action  Pbnd- 

ISO— JUBISDICmON. 

1.  Defendant  interposed  an  oral  demurrer  to 
tile  jxiriBdiction  of  the  court,  which  was  sus- 
tained, and  an  appeal  was  taken,  but  never  per- 
fected. Before  me  order  sustaining  the  demur- 
rer was  signed,  plaintiff  again  aned  defendant  on 
the  same  account  in  another  conrt.  Udd,  that  a 
demnrrer  on  the  ground  of  an  action  pending  was 
properly  overruW. 

2.  One  who  proceeds  to  trial  on  the  merits, 
after  his  demurrer  on  the  ground  that  the  conrt 
has  not  jurisdiction  of  the  parties  has  been  over- 
ruled, cannot  question  such  jurisdiction  on  ap- 
peal. 

3.  The  appellate  conrt  will  not  consider  an 
exception  to  a  mling  relative  to  a  notice  of  ap- 
peal, where  the  record  fails  to  show  that  sndi  no- 
tice was  aj^nally  given. 

Appeal  from  common  pleas  circuit  court, 
York  county;  R.  C.  Watts,  Judge. 

Action  by  J.  A  Smith  against  Kate  O. 
Walke.  From  a  judgment  for  plaintiff,  de- 
fendant appeala    Affirmed. 

The  following  are  the  defendant's  excep- 
tions: 

"Take  notice  that  the  defendant  herein, 
Kate  O.  Walke,  Intends  to  appeal,  and  does 
appeal,  to  the  supreme  conrt  of  the  state 
of  South  Carolina,  from  the  Judgment  here- 
in obtained  from  the  rerdlct  of  a  Jury, 
against  this  defendant  and  in  favor  of  the 
plaintiff,  on  the  17tb  day  of  April,  1894,  and 
entered  In  the  office  of  the  clerk  of  the  court 
of  common  pleas  for  York  county,  on  the 
25tb  day  of  April,  1894,  and  will  ask  the 
supreme  court  to  reverse  the  same,  upon 
the  following  grounds  and  exceptions:  (1) 
Because  his  honor  erred  In  overruling  the 
oral  demurrer  Interposed  by  the  defendant 
to  the  jurisdiction  of  the  court,  on  the 
srroundB  that  the  plaintiff  and  defendant,  at 
the  time  of  the  contract,  and  at  this  time, 
were,  and  are,  residents  of  North  Carolina, 
and  the  action  being  on  a  simple  contract 
debt,  made  In  North  Carolina,  the  suit 
should  have  been  brought  In  the  state  of 
North  Carolina.  (2)  Because  his  honor  err- 
«d  in  ruling  that  the  court  of  common  pleas 
for  the  county  of  York  had  Jurisdiction  of 
the  parties  to  this  action.  (3)  Because  his 
honor  erred  In  ruling  that  the  court  of  com- 
mon pleas  for  the  county  of  York,  state  of 
South  Carolina,  had  jurisdiction  of  the  sub- 
ject of  this  action  and  the  cause  of  this  ac- 
tion. (4)  Because  his  honor  erred  In  refus- 
ing to  dismiss  this  case,  there  being  another 
action  pending  between  the  same  parties  to 
this  action,  and  for  the  same  cause  of  action. 
<5)  Because  his  honor  erred  in  allowing 
Mrs.  Kate  6.  Walke  to  testify,  on  cross- 
examination,  on  the  objection  of  the  defend- 


ant, 'that  there  was  about  $500  due  on  It. 
He  agreed  to  pay  $250  then,  and  on  the  3d 
of  July  to  pay  the  balance,  and  take  a  mort- 
gage on  the  property,  and  wait  until  Octo- 
ber.' (6)  Because  his  honor  erred  in  pro- 
ceeding with  the  trial  of  this  cause,  and  fail- 
ing and  refusing  to  stay  the  same,  after  oral 
notice  of  appeal  from  overruling  the  oral 
demurrer  interposed  by  the  defendant  to  the 
Jurisdiction  of  the  court" 

W.  B.  De  Loach,  for  appellant  N.  W.  Har- 
din and  O.  W.  S.  Hart  for  respondent 

GARY,  J.  This  action  was  c<»nmcnced  on 
the  11th  day  of  November,  1893,  by  summons 
and  complaint  personally  served  on  the  de- 
fendant In  Yorkviile,  S.  C.  The  action  was 
upon  a  demand  for  $250,  alleged  to  have 
been '  loaned  to  defendant  by  plaintiff  at 
Bessemer  City,  In  the  state  of  North  Carolina, 
where  both  parties  to  the  transaction  resided  . 
on  the  3d  day  of  April,  1893,  the  date  of  the 
alleged  loan.  At  the  hearing  the  defendant's 
attorney  moved  to  dismiss  the  action  on  the 
grounds  that  the  plaintiff  and  defendant  at 
the  time  of  the  contract  as  to  the  loan  and 
at  the  time  of  the  trial,  were  residents  of  the 
state  of  NcHth  Carolina,  and,  the  action  be- 
ing on  a  simple  contract  debt  the  suit  should 
have  been  brought  in  the  state  of  North  Caro- 
lina. The  motion  was  overruled,  and  ex- 
ception duly  taken.  The  presiding  judge  in 
his  charge  to  the  Jury  reiterated  his  ruling  - 
in  overruling  defendant's  motion,  and  from 
said  ruling  defendant  appeals.  Prior  to  the 
commencement  of  this  action,  to  wit  on  the 
day  of  July,  1893,  an  action  was  com- 
menced by  the  plaintiff  against  the  defend- 
ant for  the  same  cause  of  action  as  is  here- 
in mentioned.  It  seems  that  when  tlie  first 
action  came  on  for  trial  before  his  honor. 
Judge  Earnest  Gary  and  a  Jury,  on  the  11th 
day  of  November,  1S03,  the  defendant  Inter- 
posed an  oral  demurrer  to  the  Jm-Isdiction  of 
the  court  and  that  the  presiding  judge  orally 
sustained  the  demurrer,  and  discharged  the 
Jury  that  had  been  impaneled  to  try  the  ac- 
tion. The  formal  order  sustaining  the  de- 
murrer, however,  was  not  signed  by  his 
honor,  Judge  Gary,  until  the  14th  day  of  No- 
vember, 1893.  The  present  action  was  com- 
menced on  the  11th  day  of  November,  after 
the  Jury  had  been  discharged  as  aforesaid. 
The  defendant  gave  plaintiff  notice  of  appeal 
from  the  order  of  Judge  Gary,  but  failed  to 
perfect  the  same.  The  Jury  rendered  a  ver- 
dict for  the  plaintiff  for  $250,  and  Judgment 
was  entered  thereon.  The  defendant  appeal- 
ed on  exceptions,  which  will  be  set  out  in  the 
report  of  the  case. 

The  first  second,  and  third  exceptions  re- 
late to  the  question  of  the  Jurisdiction,  and 
will  be  considered  together.  A  copy  of  the 
summons  and  complaint  was  served  on  the 
defendant  at  Yorkviile,  in  this  state.  The  de- 
fendant answered  the  complaint  generally, 
and  put  In  issue  the  merits  of  the  case;   up- 
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peared  at  the  trial,  offered  testimony,  and 
went  before  the  jury  upon  the  merits  o(  the 
case.  She  unquestionably  subjected  herself 
to  the  jurisdiction  of  the  court,  and  these 
exceptions  are  overruled.  See  the  case  Just 
filed  Oi  Ex  parte  Perry  Stove  Co.,  Manufac- 
turing Co.  T.  Ray,  20  S.  E.  980. 

The  fourth  exception  relates  to  the  penden- 
cy of  another  action.  At  the  time  this  action 
was  commenced.  Judge  Gary  had  orally  sus- 
tained the  plea  to  the  Jurisdiction  of  the 
court,  although  the  formal  order  was  signed 
afterwards.  Although  an  appeal  was  taken 
from  such  order,  which  the  defendant  (plain- 
tiff) failed  to  perfect,  it  can  have  no  effect 
In  determining  this  question.  See  Trimmier 
V.  Trail,  2  Bailey,  483.  The  order  of  Judge 
Gary  showed  that  the  court  did  not  have  Ju- 
risdiction. Under  these  circumstances,  it 
cannot  be  said  that  there  was  another  action 
pending.  This  exception  is  overruled.  The 
testimony  mentioned  in  exception  5  was  whol- 
ly Immaterial,  and  this  exception  is  over- 
ruled. It  does  not  appear  in  the  "case"  that 
the  defendant  gave  the  notice  of  appeal  men- 
tioned In  the  sixth  exception,  and  it  cannot 
be  considered.  It  Is  likewise  overruled.  It 
is  the  Judgment  of  this  court  that  the  Judg- 
ment of  the  circuit  court  be  affirmed. 


GIBSON  et  al.  v.  HUTCHINS  et  al. 

(Supreme  Conrt  of  South  Oarolioa.    March  8, 

1895.) 

HOKTOiLOB    BT    If  AKRIBD  WoiUS  —  NOTE   TiiKBN 
AFTER  MaTUBITT — BONA  FlDE  PUBCBASEB. 

1.  Under  the  act  of  1887  providing  that  a 
mortgage  by  a  married  woman  on  her  Beparate 
estate  shall  be  a  charge  thereon  whenever  an  in- 
tention to  that  effect  1b  declared  in  the  mort- 
gage, sacb  intention  need  not  be  set  out  in  the 
mortgage  if  it  was  in  fact  executed  by  her  for 
the  benefit  of  her  sermrate  estate. 

2.  One  who  discounts  a  note  after  maturity 
takes  it  subject  to  the  equities  existing  between 
the  original  parties,  and  his  assignee  is  in  no  bet- 
ter position. 

3.  Plaintiff  procured  from  a  banli,  for  de- 
fendant's benefit,  money  with  which,  to  talie  up 
mortgages  on  defendant's  land,  on  which  fore- 
closure was  impending,  and  defendant,  in  consid- 
eration, executed  to  plaintiff  a  deed  absolute  in 
form.  By  oral  agreement  plaintiff  was  to  recon- 
vey  to  defendant  on  repayment  to  bim  of  the 
money  so  used.  The  banlc,  without  notice  of  any 
condition,  took  a  mortgage  on  the  land  from 
plaintiff  to  secure  the  money  advanced,  and  al- 
so to  secure  certain  debts  due  by  plaintiff  to  tiie 
bank.  Sdd,  that  the  bank's  mortgage  was  a 
valid  charge  on  the  land  to  the  extent  of  the 
money  advanced  to  extinguish  the  prior  mort- 
gages, but  invalid  so  far  as  it  attempted  to  se- 
cure payment  of  plaintiff's  debts. 

Appeal  from  common  pleas  circuit  conrt  of 
Oconee  county. 

Action  by  Thomas  L.  Gibson  and  others 
against  Fannie  S.  Hutchins  and  the  Seneca 
Bank  to  foreclose  mortgages.  The  bank,  in 
its  answer,  also  set  up  a  mortgage  on  tho 
property.  There  was  a  Judgment  dismiss- 
ing the  complaint,  but  allowing  defendant 
bank  part  of  its  claim.  Both  defendants  ap- 
peal.   Attirmed. 


The  decree  referred  to  in  the  opinion  is  sa 
follows: 

"The  facts  of  this  case  are  as  follows:  On 
the  13th  day  of  November,  1890,  the  defend- 
ant Fannie  S.  Hutchins,  then  and  now  a 
married  woman,  executed  a  promissory  note 
for  the  sum  of  one  thousand  dollars,  and  in-  ' 
dorsed  by  the  plaintiff  T.  L.  Gibson,  J!  A.  F. 
Hutchins,  and  Asa  Leathers.  At  the  some 
time,  the  said  Fannie  S.  Hutchins,  to  secure 
the  payment  of  said  note,  executed  a  mortgage 
in  favor  of  said  Asa  Leathers,  T.  L.  Gibson, 
and  J.  A.  F.  Hutchins  of  a  tract  of  land  sit- 
uate in  Oconee  county,  and  containing  one 
hundred  acres,  more  or  less.  The  note  and 
mortgage  were  then  delivered  to  the  hus- 
band of  defendant,  J.  A.  F.Hutchins.  Short- 
ly thereafter  the  said  J.  A.  F.  Hutchins  nego- 
tiated with  J.  D.  Vemer,  a  banker  in  the 
town  of  Walhalla.  to  discount,  and  did  in 
fact  discount,  said  note  with  J.  D.  Vemer, 
for  a  valuable  consideration,  and  thereupon 
transferred  the  same  to  said  J.  D.  Vemer. 
When  the  note  fell  due  it  was  not  paid,  bat 
was  renewed  by  the  execution  Of  another 
note  on  the  Cth  day  of  Febniary,  1892.  The 
renewal  note  was  likewise  indorsed  by  the 
said  T.  L.  Gibson,  J.  A.  F.  Hutchins,  and  Asa 
Leathers.  On  the  8th  day  of  December, 
1890,  the  said  Fannie  S.  Hutchins  executed 
a  second  mortgage  on  a  certain  tract  of  land 
In  the  town  of  Westminster,  In  Oconee  coun- 
ty, to  the  said  plaintiff  T.  L.  Gibson,  condi- 
tioned for  the  payment  of  the  full  and  just 
sum  of  twelve  hundred  dollars,  and  reciting- 
that  a  bond  had  been  given  of  even  datu. 
The  bond  recfted  in  the  mortgage  is  not 
among  the  papers  submitted  to  me,  but  there 
appear  attached  to  the  mortgage  two  notes, 
each  bearing  date  on  the  28th  day  of  Novem- 
ber, 1891,— the  one  for  the  sum  of  six  hun- 
dred dollars,  payable  to  the  order  of  T.  L. 
Gibson,  eight  months  after  date,  and  signed 
by  the  defendant  F.  S.  Hutchins;  the  other 
is  for  the  like  sum  of  six  hundred  dollars, 
payable  to  the  order  of  J.  D.  Vemer,  and 
signed  by  T.  L.  Gibson.  It  appears  from  the 
evidence  in  the  cause  that  the  said  T.  L. 
Gibson  had  arranged  to  discount  the  note  of 
the  defendant  Fannie  S.  Hntchins  with  J.  D. 
Vemer,  but  when  the  appointed  time  came 
the  Hutchins  note  was  absent,  whereupon 
Gibson  executed  his  note  to  Vemer,  and  aft- 
erwards deposited  the  Hutchins  note  as  col- 
lateral. Gibson  says  in  his  testimony:  'I 
also  indorsed  a  note  for  Mrs.  Hutchins  for 
six  hundred  dollars.  We  went  to  Anderson, 
to  get  the  money,but  failed;  and  we  got  the 
money  from  Vemer,  but  did  not  have  the 
note;  and  I  gave  my  note,  and  the  mortgajre 
was  placed  as  collateral.  Mr.  Hutchins  got 
the  money.  I  don't  know  what  he  did  with 
It'  On  the  29th  day  of  January,  1892,  J.  D. 
Vemer  and  C.  J.  Strong  entered  suit  against 
the  defendant  Fannie  S.  Hutchins  to  fore- 
close the  two  mortgages  above  alluded  to. 
It  appears  that  a  summons  a«d  complaint 
were  served  on  the  defendant  Hutchins.  to 
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vhlch,  from  some  cause,  sbe  made  no  de- 
fense, and  judgment  of  foreclosure  was 
about  to  be  entered  against  ber  by  default, 
irben  the  plaintiff  T.  L.  Gibson  made  an  ar- 
nngement  with  Vemer,  and  as  a  result  the 
suit  was  discontinued.  The  notes  and  mort- 
gages were  then  assigned  by  Vemer  to  J.  W. 
Stribllng.  Upon  one  of  the  notes  the  follow- 
In?  appears:  'I  hereby  assign  the  within  to 
J.  W.  Strlbling,  cashier,  without  recourse  on 
me  in  law  or  equity.    [Signed]  J.  D.  Vemer.' 

On  the day  of  February,  1892,  the  said 

Fannie  S.  Hutcblns  executed  and  delivered 
to  T.  Lh  Gibson  In  form  an  absolute  deed  of 
ocnveyance  of  the  tracts  embraced  in  the 
tTV'o  mortgages  above  alluded  to.  Although 
the  deed  appears  on  Its  face  to  be  abso- 
lute. It  was  understood  and  agreed  at  the 
time  it  was  executed  that  the  grantor  and 
defendant  Hutchlns  was  to  have  the  land  re- 
conveyed  to  her  upon  repaying  to  Gibson 
the  amount  he  paid  out  in  taking  up  the  two 
mortgages  called  for  convenience  the  "Ver- 
ner  Mortgages.'  The  plaintiff  Gibson  then 
ondertook  to  negotiate  a  loan  with  which  to 
take  up  the  Vemer  mortgages,  and  on  the 
15th  day  of  April,  1893,  he  executed  a  mort- 
gage to  J.  W.  Strlbling,  as  cashier  of  the 
Seneca  Bank,  to  secure  the  payment  of  the 
sum  of  $5,223.67.  This  mortgage  Included 
tlie  tracts  deeded  by  Mrs.  Hutchins  to  Gib- 
son, and  also  other  land  belonging  to  Gibson. 
It  should  be  stated  that  at  this  time  Gibson 
was  also  Indebted  to  the  Bank  of  Seneca. 
Un  the  5th  day  of  October,  1893,  said  Gibson 
made  a  deed  of  assignment  for  the  benefit 
of  his  creditors  to  Jesse  W.  Strlbling.  The 
complaint,  after  alleging,  in  substance,  as 
herein  stated,  seeks  to  have  the  deed  execut- 
ed by  the  defendant  Hutchlns  to  Gibson  de- 
clared to  be  a  mortgage,  and  the  same  fore- 
clo-sed,  and  the  proceeds  applied  to  the 
claims  of  the  different  parties  to  this  action. 
The  complaint  is  not  in  a  form  to  be  com- 
mended. There  is  evidently  a  misjoinder 
of  causes  of  action.  It  is  therefore  difficult 
to  pasa  upon  the  different  equities  of  the 
parties  In  such  a  proceeding.  Counsel,  how- 
ever, of  the  respective  parties,  expressed  a 
desire  at  the  hearing  to  have  the  whole  mat- 
ter adjudicated  in  this  proceeding;  so  there 
is  no  issue  before  me  on  the  pleadings. 

"Among  the  defenses  set  up  by  the  defend- 
ant Mrs.  Hutchlns  is  a  charge  that  she  was 
defniuded  and  overreached  in  the  execution 
of  the  Vemer  mortgages;  and  that  the  said 
mortgages  and  notes  were  executed  and  ac- 
cepttid  as  accommodation  papers  for  the  ben- 
efit of  her  husband,  J.  A.  F.  Hutchlns,  and 
the  plaintiff  Thomas  L.  Gibson,  and  were 
not  made  with  reference  to  her  separate  es- 
tate, and  are  therefore  not  binding  on  her. 
The  cause  was  referred  to  the  master  of 
Oconee  county  to  take  the  testimony,  decide 
ail  issues  of  law  and  fact,  with  leave  to  re- 
port any  special  matter.  The  master  haa 
mad?  his  report,  in  which  he  decides  all  the 
Issues  adversely  to  the  defendant,  and  rec- 


ommends a  foreclosure  of  the  mortgage  as 
prayed  for  by  plaintiffs.  The  cause  was 
heard  by  me  upon  exceptions  to  the  master's 
report.  The  master  finds  that  'all  the  trans- 
actions with  the  two  banks,  so  far  as  the 
defendant  Mrs.  Hutchlns  is  concerned  with 
them,  were  negotiated  for  her  by  her  hus- 
band, who  was  acting  as  her  agent  in  the 
transactions,  she  having  nothing  to  do  with 
them,  exc^t  to  sign  her  name  to  the  papers.' 
I  cannot  agree  with  the  finding  of  the  mas- 
ter that  'the  negotiations  were  made  for  the 
benefit  of  the  defendant,'  nor  that  they 
were  made  by  her  husband  while  acting  as 
her  agent'  This  conclusion.  In  so  far  as  be- 
ing supi>orted  by  the  evidence,  seems  to  me 
to  be  just  the  reverse.  Mr.  J.  D.  Vemer, 
who  discounted  the  note,  testifies  that:  *.I. 
A.  F.  Hutchins  brought  the  $1,000  note  to 
me.  Indorsed  by  T.  L.  Gibson,  Asa  Leathers, 
and  .T.  A.  F.  Hutchlns,  and  signed  by  F.  S. 
Hutchins:  I  discounted  the  papers,  and 
turned  over  the  money  to  J.  A.  F.  Hutchlns. 
I  don't  think  I  would  have  discounted  the 
note  without  the  indorsement  of  Gibson, 
Leathers,  and  Hutchins.  I  had  no  transac- 
tions with  Fannie  S.  Hutchins  about  this  pa- 
per. I  suppose  I  knew  she  was  the  wife  of 
3.  A.  F.  Hutchins  at  the  time  I  discounted 
the  note.  I  have,  at  any  rate,  found  it  out 
since.  I  discounted  a  note  for  $600,  of 
Thomas  L.  Gibson.  The  F.  S.  Hutchins 
note  might  have  been  l^t  with  me  as  a  col- 
lateral, but  I  can't  say  for  certain.  •  •  • 
Mr.  Gibson  was  the  only  one  I  tmew  in  the 
transaction.  I  don't  remember  to  have  ever 
spoken  to  Fannie  S.  Hutchins  about  the 
mortgage.  I  discounted  the  paper  looking;  to 
Mr.  Gibson  and  the  collateral  for  payment.' 
It  appears  to  me  that  this  testimony  offered 
by  the  plaintiff  conclusively  negatives  the 
idea  that  ihe  husband  of  the  defendant, 
while  acting  as  her  agent,  negotiated  this 
loan  for  her,  and  that  it  was  for  her  bene- 
fit It  is  true  that  Mr.  Gibson  testifies  that 
J.  A.  F.  Hutchins  'claimed  to  be  acting  as 
agent  for  his  wife.'  This  is  not  snfflclent  to 
prove  agency.  It  would  be  a  dangerous 
precedent  to  allow  agency  to  be  proven  by 
the  declarations  of  the  agent  Outside  of 
this  declaration,  there  Is  absolutely  no  evi- 
dence tending  to  prove  the  agency.  The 
most  that  can  be  assumed  Is  that  the  hus- 
band had  a  note  and  mortgage  executed  by 
his  wife,  and,  after  having  the  note  Indorsed 
by  two  approved  sureties,  he  discounted  the 
note  at  the  bank  for  a  valuable  considera- 
tion. For  the  above  reason,  I  cannot  agree 
with  the  finding  of  the  master.  The  same 
is  therefore  overruled.  There  appears  to  me, 
however,  a  more  serious  question  than  this 
In  the  case.  It  appears  from  the  evidence 
that  some  time  after  the  Vemer  mortgage 
debts  became  due  they  were  not  paid,  wh^e- 
npon  Vemer  brought  suit  to  foreclose  against 
the  defendant  Fannie  S.  Hutchins.  At  that 
time  it  appears  she  did  not  think  she  had 
any  defense,  or  for  some  cause  she  failed  to 
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answer  the  complaint,  and,  In  consequence. 
Judgment  of  foreclosure  was  about  to  be  en- 
tered against  her  by  default,  when  the  plain- 
tiff T.  L.  Gibson  again  appears  upon  the 
scene;  and  it  Is  then  agreed  that  if  he  (Gib- 
son) will  take  up  the  two  Vemer  notes  and 
mortgages,  the  defendant  Mrs.  Hutchins  will 
execute  to  blm  an  absolute  deed,  conveying 
the  premises.  Incumbered  by  said  mortgages, 
as  a  security  to  indemnify  htm  for  the 
amount  he  is  to  pay  out  in  settling  those 
debts;  and  It  is  agreed  that  when  Gibson  is 
reimbursed  he  is  to  convey  the  land  to  the 
defendant  Hutchins.  Just  in  this  connection 
it  should  be  remembered  that  Gibson  was 
also  Indebted  to  Verner,  not  only  as  indorser 
on  the  $1,000,  but  also  on  bis  individual  note 
for  $600,  which  he  bad  himself  discounted. 
These  are  the  circumstances  under  which 
the  deed  was  executed.  In  order  to  get  the 
money  with  which  to  take  up  this  indebted- 
ness, the  said  Gibson  went  into  negotiation 
with  the  defendant  bank  under  the  follow- 
ing circumstances,  as  found  by  the  master: 
'On  the  15th  day  of  April,  1893,  in  settling 
his  (Gibson's)  indebtedness  to  the  Seneca 
Bank  for  what  the  bank  had  advanced  for 
him  to  J.  D.  Verner  to  pay  off  the  amount 
due  Vemer  by  Fannie  S.  Hutchins,  together 
with  other  indebtedness  to  the  Seneca  Bank, 
with  which  the  said  Fannie  8.  Hutchins  had 
no  concern,  he  gave  to  the  Seneca  Bank  a 
mortgage  on  all  the  property  conveyed  to 
talm  by  defendant  Fannie  S.  Hutchins  In  the 
deed  above  referred  to,  to  secure  his  note  for 
$5,223.67.  In  this  transaction,  after  much 
hesitation,  I  have  concluded  that  the  bank  is 
Innocent  of  the  former  transactions  with  Ver- 
ner, and  only  for  that  reason  should  be  pro- 
tected. And  as  to  the  claim  of  the  Seneca 
Bank  the  defendant  Fannie  S.  Hutchins  is 
estopped  by  her  conduct  from  denying  her 
liability  to  said  bank  for  the  amount  ad- 
vanced by  the  Seneca  Bank  to  take  up  the 
Vemer  indebtedness.'  See  separate  opinion 
of  chief  Justice  In  Wallace  v.  Carter,  32  3. 
G.  319;  Reld  V.  Stephens,  38  S.  0.  526; 
and  Howard  v.  Kitchen.  81  S.  0.  490.  Plain- 
tiff Thomas  L.  Gibson,  however,  stands  on 
a  very  different  footing.  He  cannot  in- 
voke this  equity,  for  the  obvious  reasons 
that  he  is  chargeable  with  notice  of  the 
fact,  that  the  indebtedness  he  was  seeking 
to  take  up  by  incumbering  the  defendant's 
proper^  with  the  Hen  of  a  mortgage  of  her 
land  did  not  relate  to  nor  affect  her  sepa- 
rate estate,  but,  on  the  contrary,  her  indebt- 
edness was  only  that  of  an  accommodation 
indorser.  One  of  the  very  mortgages  he 
was  negotiating  to  take  up  was  only  col- 
lateral to  secure  the  payment  of  his  own 
note  for  $600.  The  evidence  satisfies  me 
that  he  was  quite  familiar  with  both  the 
Vemer  transactions,  and  In  fact  a  party  to 
both.  I  therefore  find  that  the  deed  exe- 
cuted by  the  defendant  Fannie  S.  Hutchins 
to  the  plaintiff  Thomas  L.  Gibson  on  the 
day  of  February,  1892,  was  only  intend- 


ed by  the  parties,  at  the  time  the  same  was 
executed,  to  be  a  security,  and  not  Intended 
aa  an  absolute  deed  of  conveyance.  It  is 
therefore  ordered  and  adjudged  that  the 
same  Is  a  mortgage,  and  a  lien  on  the  prem- 
ises in  favor  of  defendant's  bond  to  the 
amount  paid  by  said  bank  towards  extin- 
guishing and  paying  off  tbetwo Verner  notes 
and  mortgages.  In  view  of  the  fact  that 
the  testimony  of  the  bank's  officer  is  so  in- 
definite, it  is  impossible  for  me  to  determine 
definitely  what  amount  has  been  paid  by 
the  bank;  Mr.  J.  W.  Strlbllng  having  testi- 
fied before  the  master  that  be  paid  for  the 
papers  $1,277,  but  in  the  amount  Is  indud- 
ed  a  debt  of  Mr.  Gibson's  amounting  to  pei> 
haps  $400.  It  Is  therefore  further  ordered 
that  the  cause  be  recommitted  to  the  master 
of  Oconee  county  to  take  the  testimony  and 
report  to  the  court  the  amount  actually  ad- 
vanced by  the  Bank  of  Seneca  towards  the 
extinguishing  the  Indebtedness  of  the  de- 
fendant Fannie  S.  Hutchins  assigned  to  J. 
D.  Vemer.  Upon  the  coming  In  of  said  re- 
port, the  defendant  bank  will  be  entitled  to 
a  Judgment  of  foreclosure  for  the  amount 
ascertained  by  the  court  to  have  been  advan- 
ced by  said  bank.  Holding  the  view  that 
none  of  the  plaintiffs  are  entitled  to  relief 
under  this  proceeding,  it  is  further  ordered, 
as  to  them  the  complaint  be  dismissed. 
JBrnest  Gary,  Presiding  Judge." 

C.  J.  Hunt  &  B.  M.  Shuman,  for  appellant 
Fannie  S.  Hutchins.  J.  W.  Strlbllng,  for 
appellant  bank.  J.  W.  Shelor  and  R.  T. 
Jaynes,  for  respondents. 

GART,  J.  The  following  statement  ot 
facts  appears  in  the  "case":  This  action  was 
commenced  by  Thomas  L.  Gibson  against 
Fannie  S.  Hutchins  on  the  27tta  of  July. 
1893,  to  foreclose  two  mortgages  dated  on 
the  13th  of  November,  1S90,  respectively. 
The  mortgage,  dated  the  13th  of  November, 
1890,  was  made  payable  to  Asa  Leathers, 
T.  li.  Gibson,  and  J.  A.  F.  Hutchins  for 
$1,000;  the  other  was  made  payable  to  T. 
li.  Gibson,  for  $1,200,  and  in  the  same  com- 
plaint set  up  a  deed  alleged  to  have  been 
executed   by  Fannie   S.   Hutchins  to   T.   L. 

Gibson,  dated  on  the day  of  February. 

1892.  The  said  complaint  asked  that  the 
mortgages  be  foreclosed  upon  the  land.  The 
defendant  Fannie  S.  Hutchins  answered  the 
complaint,  alleging,  among  other  things,  that 
she  was  a  married  woman,  and  the  debt 
complained  of  was  a  surety  matter,  for 
which  she  was  not  liable,  and  was  made 
for  the  benefit  of  her  husband  and  the  said 
plaintiff  T.  L.'  Gibson,  and  that  the  mortga- 
ges and  d^ed  were  obtained  by  undue  in- 
fluence, misrepresentation,  fraud,  etc.  An 
order  of  reference  issued  in  this  case,  re- 
ferring the  case  to  the  master,  a  day  fixed 
for  the  hearing,  and  the  plaintiffs'  attor- 
neys appeared  at  said  reference,  and  mov- 
ed for  a  nonsuit  Thereupon  the  master  re- 
fused  to  take  any  testimony,  and   recom- 
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mended  that  plaintiffs'  counsel  be  allow- 
ed to  take  a  nonsnlt  by  paying  tbe  costs, 
and  made  his  report  to  the  court  to  that  ef- 
fect. Therenpon  defendants'  counsel  ex- 
cepted, and  an  order  was  taken  by  agree- 
ment reversing  the  master,  and  making 
Jesse  W.  Strlbllng,  assignee  of  Thomas  L. 
Gibson,  and  J.  W.  Shelor,  agent  for  creditors, 
parties  plaintiff,  the  said  T.  L.  Gibson,  on 
the  5th  day  of  October,  1893,  having  made 
an  assignment  for  the  benefit  of  his  cred- 
itors; and  in  the  meantime  the  said  'as- 
signee and  agent  advertised  and  midertook 
to  sell  the  land  in  dispute  under  tbe  alleged 
deed  of  F.  S.  Hutchlns  to  T.  L.  Gibson. 
An  action  was  brought  against  the  said 
plaintiff  Gibson  and  his  assignee  and  agent, 
asking  for  a  restraining  order,  which  was 
granted,  and  it  was  agreed  between  counsel 
that  this  case  should  remain  in  statu  quo, 
and  abide  the  result  of  the  case  now  before 
tbe  court  After  tbe  assignee  and  agent  of 
T.  L.  Gibson  were  made  parties  plaintiff, 
and  amended  complaint  was  filed  by  them, 
and  the  defendant  Hutchlns  answered  said 
amended  complaint,  a  reference  was  bad, 
and  testimony  taken;  and  after  tbe  close  of 
the  testimony  on  the  part  of  the  plaintiffs 
and  the  defendant  Hutchlns  the  Seneca  Bank 
moved  the  master  for  leave  to  put  in  an 
answer  and  be  made  a  party  defendant, 
which  was  granted,  and  an  order  passed  by 
the  said  master  to  that  effect  Thereupon 
the  said  Seneca  Bank  filed  an  answer,  and 
undertook  to  set  up  a  mortgage  executed  by 
Thomas  L.  Gibson  to  said  Seneca  Bank, 
dated  16th  April,  1898,  covering  tbe  Hutch- 
lns lands  in  dispute  in  this  action.  The 
facts  necessary  for  a  better  understanding 
of  this  case  are  set  out  at  length  in  the  de- 
cree of  his  honor,  the  presiding  Judge. 

We  will  first  consider  the  rights  of  the 
Seneca  Bank  as  assignee  of  the  91,000  note 
and  mortgage  executed  by  Mrs.  F.  S.  Hutch- 
lns, which  it  bought  from  J.  D.  Vemer. 
The  notes  which  were  discounted  by  J.  D. 
Vemer  were  executed  while  the  act  of  1887 
was  of  force,  which  provides  that:  "All 
conveyances,  mortgages  and  like  formal  In- 
struments of  writing  affecting  her  separate 
estate,  executed  by  a  married  woman  shall 
be  effectual  to  convey  or  charge  her  s^arate 
estate  whenever  the  intention  so  to  convey 
or  charge  such  separate  estate  is  declared 
in  such  conveyance,  mortgage  or  other  in- 
struments of  writing."  No  such  Intention 
appears  in  said  notes  or  mortgages.  We  are, 
however,  of  the  opinion  that  no  such  require- 
ment is  necessary  under  the  act  of  1887, 
where  the  contract  entered  Into  by  a  mar- 
ried woman  was  for  tbe  benefit  of  her  sep- 
arate estate.  This  view  Is  indirectly  sus- 
tained by  tbe  cases  of  Reld  y.  Stevens,  88 
&  C.  519,  17  S.  B.  358,  and  Martin  v.  8u- 
ber  (&  C.)  18  8.  B.  125^  The  circuit  judge. 
In  his  decree,  uses  this  language:  "The  mas- 
ter finds  that:  'All  tbe  transactions  with 
the  two  banks,  so  far  as  the  defendant  Mrs. 


Hutchlns  is  concerned  wltb  them,  were  ne- 
gotiated for  her  by  her  husband,  who  was 
acting  as  her  agent  In  the  transactions,  she 
having  nothing  to  do  with  them  except  to 
sign  her  name  to  the  papers.'  I  cannot  agree 
with  the  finding  of  the  master  that  the  ne- 
gotiations were  made  for  the  benefit  of  the 
defendant'  nor  'that  they  were  made  by  her 
husband  while  acting  as  her  agent'  This 
conclusion.  In  so  far  as  being  supported  by 
the  evidence,  seems  to  me  to  be  Just  the 
reverse."  Tbe  only  exceptions  of  the  !Jen- 
eca  Bank  are  as  follows: '  (1)  "Because  his 
honor  erred  in  not  finding  that  when  the  de- 
ffflidant  Fannie  S.  Hutchlns  made  and  de- 
livered to  T.  L.  Gibson  her  deed  of  convey- 
ance, absolute  on  Its  face,  to  the  property 
described  In  the  complaint  and  allowed  the 
same  to  be  put  on  record,  and  stand  thus 
as  the '  property  of  the  said  T.  L.  Gibson, 
and  T.  L.  Gibson  mortgaged  -said  lands  to 
the  Seneca  Bank  for  valuable  consideration, 
and  the  said  Seneca  Bank  had  no  notice  of 
any  condition  attached  to  said  deed,  but  be- 
lieved that  the  said  property  was  the  prop- 
erty of  said  T.  L.  Gibson,  she  (F.  S. 
Hutchlns)  Is  now  estopped  from  denying 
that  said  conveyance  Is  absolute."  (2)  "That 
his  honor  erred  In  not  finding  that  the  Sen- 
eca Bank  is  entitled  to  Judgment  for  the 
whole  amount  due  it  on  its  mortgage."  It 
will  thus  be  seen  that  the  Seneca  Bank  did 
not  except  to  the  findings  of  fact  by  the  cir- 
cuit Judge  that  tbe  negotiations  were  not 
made  for  the  benefit  of  the  defendant  Fan- 
nie S.  Hutchlns,  and  that  they  were  not 
made  by  her  husband  while  acting  as  her 
agent  These  findings  of  fact  vajfat  be  re- 
garded as  conclusive  in  so  far  as  the  Sen- 
eca Bank  Is  concerned.  The  only  testimony 
tending  to  show  that  the  execution  of  the 
note  and  mortgage  by  the  defendant  F.  S. 
Hutchlns  was  a  contract  as  to  her  separate 
estate  is  that  the  money  was  received  by 
her  husband  when  the  note  was  discounted 
by  J.  D.  Vemer.  If  her  husband  had  been 
her  agent  this  money  received  by  him  would 
have  made  her  separate  estate  liable,  pro- 
vided Vemer  did  not  have  notice  that  said 
money  was  to  be  used  for  a  purpose  other 
than  for  the  benefit  of  her  separate  estate. 
It  is  due  Mr.  Vemer  that  we  should  say 
we  do  not  think  he  had  such  notice.  This 
note  was  payable  one  day  after  date,  and 
the  master  finds  that  it  was  discounted  by 
J.  D.  Vemer  a  few  days  after  its  execu- 
tion. The  note,  when  discounted  by  Vemer, 
was  past  due,  and  therefore  subjected  to  the 
equities  existing  between  the  original  par- 
ties. "The  phrase  'one  day  after  date'  is 
generally  adopted  to  express  a  due  note." 
Plester  v.  Piester,  22  S.  O.  140.  The  Seneca 
Bank,  when  it  purchased  said  note  and  mort- 
gage, and  took  an  assignment  thereof  from 
J.  D.  Vemer,  took  them  likewise  subject  to 
such  equities;  and,  it  having  been  denied 
as  matter  of  fact  that  the  husband  of  F.  S. 
Hutchlns  was  her  agent  in  negotiating  the 


Digitized  by  VjOOQIC 


254 


SOUTHEASTERN  BEFOBTER,  VoL  21. 


(S.a 


loan  with  Vemer,  the  Seneca  Bank  has 
not  the  right  to  recover  thereon  by  reason 
alone  of  such  assignment. 

We  will  next  consider  the  right  of  the 
Seneca  Bank  to  recover  on  the  mortgage  exe- 
cuted in  Its  favor  by  T.  L.  Gibson  of  the 
property  which,  upon  the  face  of  the  papers, 
appears  to  be  an  absolute  conveyance  there- 
of by  Mrs.  Hutchlns  to  said  Gibson.  On  the 
29th  of  January,  1802,  suits  were  commenced 
to  foreclose  the  two  mortgages  executed  by 
the  defendant  F.  S.  Hutchlns,  hereinbefore 
mentioned.  The  summons  and  complaint 
were  served  on  the  defendant  F.  S.  Hutch- 
lns, and  she  failed  to  make  answer  thereto. 
The  plaintiffs'  attorneys  therein  were  about 
to  take  and  enter  up  Judgment  of  foreclo- 
sure of  said  mortgage  by  default  when  an 
arrangement  was  made  between  Mrs.  Hutch- 
lns and  T.  L.  Gibson  by  which  he  took  steps 
and  did  succeed  In  stopping  said  suits.  The 
presiding  judge,  in  his  decree,   says:   "On 

the  day  of  February,  1892,  the  said 

Fannie  S.  Hutchlns  executed  and  delivered 
to  T.  L.  Gibson  in  form  an  absolute  deed  of 
conveyance  of  the  tracts  embraced  In  the 
two  mortgages  above  alluded  to.  Although 
the  deed  appears  on  Its  face  to  be  absolute. 
It  was  understood  and  agreed  at  the  time 
It  was  executed  that  the  grantor,  the  defend- 
ant Hutchlns,  was  to  have  the  laud  recon- 
veyed  to  her  upon  repaying  to  Gibson  the 
amount  he  paid  out  In  taking  up  the  two 
mortgages,  called  for  convenience  the  'Ver- 
ner  Mortgages.'"  The  master,  In  his  re- 
port, says:  "Of  the  ^5.223.67  secured  by  the 
mortgage,  $1,643.66  was  money  advanced  to 
Gibson  t(^pay  J.  D.  Vemer  up  the  amount 
due  Vemer  by  the  defendant  Fannie  S. 
Hutchlns.  Of  this  latter,  $72.93  was  Interest 
due  the  Seneca  Bank  on  the  $1,590.62  ad- 
vanced by  It  from  the  day  of  advancement 
to  the  date  of  Gibson's  securing  It  by  this 
mortgage.  The  Seneca  Bank  had  no  notice 
at  any  time  of  any  condition  attached  to  the 
deed  from  Fannie  S.  Hutchlns  to  T.  L.  Gib- 
son, and  advanced  the  money  to  him  to  pay 
J.  D.  Vemer  on  the  representation  that  he 
bad  or  would  have  a  deed,  and  subsequently 
took  a  mortgage  from  Gibson  on  the  land 
on  exhibition  of  the  deed  of  Fannie  S.  Hutch- 
lns to  T.  L.  Gibson,  with  the  chain  of  title, 
and  supposing  the  conveyance  to  be  abso- 
lute, as  It  reported  to  be,  and  the  title  per^ 
feet  In  all  respects."  The  mortgage.  In  form 
a  deed,  which  Mrs.  F.  S.  Hntchlns  executed 
In  favor  of  T.  L.  Gibson,  Is  governed  by  the 
provision  of  section  2037  of  the  General  Stat- 
utes, as  amended  In  1891,  which  Is  as  fol- 
lows: Section  2037:  "A  married  woman 
shall  have  the  right  to  purchase  any  species 
of  property  In  her  own  name,  and  to  take 
proper  legal  conveyances  therefor,  and  to 
hind  herself  by  contract.  In  the  same  man- 
ner and  to  the  same  extent  as  though  she 
were  unmarried,  which  contract  shall  be 
legal  and  obligatory,  and  may  be  enforced 
at  law  or  in  equity  by  or  against  such  mar- 


ried woman  in  her  own  name  apart  from  her 
husband:  provided,  that  nothing  herein  sbali 
enable  such  maiTied  woman  to  become  an 
accommodation  endorser,  guarantor  or  sure- 
ty, nor  shall  she  be  liable  on  any  promise  to 
pay  the  debt  or  answer  for  the  default  or 
liability  of  any  other  person;  and,  provhied 
further,  that  the  husband  shall  not  be  liable 
for  the  debts  of  his  wife  contracted  prior  or 
after  her  marriage,  exgept  for  necessary  sup- 
port, and  that  of  their  minor  children  resid- 
ing with  her."  This  mortgage  does  not  fall 
within  any  of  the  exceptions  mentioned  In  the 
proviso  to  said  section  limiting  the  powers  of 
a  married  woman.  It  was  executed  to  pre 
vent  foreclosure  proceedings  of  a  mortgage 
on  this  property,  which  she  had  previously 
executed.  She  had  failed  to  answer  the  com- 
plaint In  said  proceedings,  and  Judgment  of 
foreclosure  by  default  was  about  to  be  taken 
against  her,  which  In  all  probability  would 
have  necessitated  a  sale  of  said  property, 
unless  she  had  been  able  to  get  some  one 
to  do  Just  what  Mr.  Gibson  did  to  prevent  it 
The  execution  of  this  mortgage  to  Gibson 
was  a  valid  and  binding  contract  on  the  part 
of  Mrs.  Hutchlns.  The  mortgage  executed 
by  T.  L.  Gibson  to  the  Seneca  Bank  was 
valid  to  the  extent  of  securing  the  money 
advanced  by  said  bank  to  T.  L.  Gibson  to 
extinguish  the  mortgage  on  this  propert.v. 
which  had  been  previously  executed  by  Mrs. 
Hutchlns.  The  said  mortgage  was  Invalid 
to  the  extent  of  attempting  to  secure  the 
payment  of  any  other  debts  due  by  T.  L. 
Gibson  to  said  bank.  It  appears  that  all  the 
debts  outside  of  the  money  advanced  by  the 
bank  to  extinguish  the  Vemer  mortgage 
were  contracted  by  Gibson  prior  to,  and  were 
subsisting  obligations  at  the  time  of,  the 
execution  of  the  mortgage  by  Gibaoo  to  the 
Seneca  Bank,  and  therefore  the  bank  to<ik 
sobject  to  all  equities  existing  between  the 
original  parties.  As  this  mortgage  was  onl.v 
valid  to  the  extent  of  seciuring  the  payment 
of  money  advanced  to  extinguish  the  Ver- 
ner  mortgage,  and  was  invalid  to  the  extent 
of  attempting  to  secure  the  antecedent  in- 
debtedness of  the  Seneca  Banlc,  we  think  the 
reasoning  applies  even  with  greater  force  in 
so  far  as  the  rights  of  J.  W.  Stribling.  as 
assignee  of  T.  L.  Giboon,  and  J.  W.  Shelor, 
aa  agent  of  the  creditors,  are  concempd. 
These  views  render  It  unnecessary  to  decide 
specifically  all  the  exceptions.  It  Is  the 
Judgment  of  this  court  that  for  the  reasons 
herein  stated  the  Judgment  of  the  dicuit 
court  be  affirmed. 


MILLER  V.  MILLER. 

(Supreme  Ooart  of  Soath  Carolina.    March  18. 

1895.) 

HUBBANB  Ain>  WlFB— AOTIOR  FOB  AUMOilT — EV- 

tDENCE  OV  M^RRI^OB. 

1.  A  complaint  to  recover  alimony  doea  not 
contain  a  sufficient  allegation  of  a  consnmmation 
of  the  marriaee  contract  where  the  only  avpr^ 
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ment  on  the  subject  is  tliat  complainant  has  done 
her  dutr  as  wife  and  mo^er  faithfully  after  her 
marriage  to  defendant,  at  his  reauest,  and  upon 
his  express  promise  that  he  would  support  her. 

2.  The  certificate  of  an  alleged  justice  of 
the  peace  by  whom  a  marriage  ceremony  is 
claimed  to  have  been  performed,  in  another  st^te, 
containing  the  letters,  "J.  P.,  C.  Co.,  Ga.,'' 
n-ritten  after  his  name,  without  any  explanation 
of  their  meaning,  is  insnfRcient  to  proTe  the  of* 
ficial  character  of  the  alleged  jostice. 

3.  A  copy  of  the  record  of  one  state,  where 
thi*  law  pertaining  to  the  registry  of  marriage 
licenses  applies  only  to  residents  of  that  state, 
of  a  marriage  claimed  to  have  been  solemnized 
therein  of  paruea  residing  in  another  state.  Is 
not  conclnslTe  evidence  of  the  marriage,  so  as  to 
preclude  proof  that  the  ceremony  was  performed 
while  defendant  was  under  duress. 

Appeal  from  common  pleea  circuit  court 
of  Charleston  county;  James  P.  Izlar,  Judge. 

Action  by  Mary  A.  Miller,  a  minor,  by  her 
father,  as  guardian  ad  litem,  against  Charles 
D.  Miller,  to  recover  alimony.  From  a  de- 
cree against  plaintiff,  and  that  defendant 
was  forced  Into  the  marriage  by  duress,  and 
that  It  was  never  consummated,  plaintiff  ap- 
peals.    Affirmed. 

McCrady  &  Bacot,  for  appellant  Chas. 
S.  Blasell,  for  respondent 

POPE.  J.     The  plalntlfl  being  a  minor  un- 
der the  age  of  21  years,  tbrongb  her  father, 
who  was  duly  appointed  her  guardian  ad 
litem,  has  instituted  this  action  in  the  court 
of  common  pleas  for  Charleston  county  for 
alimony.    In  ber  complaint  she  alleges  her 
marriage  with  the  defendant  on  the  2d  day 
of  November,  1892;   the  birth  of  an  Infant, 
which  is  still  alive;  and  that  the  defendant, 
since  said  marriage,  has  neglected  the  plain- 
tiff,  and  refuses  to  furnish   ber  means  of 
support  and  also  neglects  and  refuses  to 
famish  the  said  infant  with  the  necessaries 
of  life  and  medical  attention;  that  the  plain- 
tiff has  discharged  faithfully  and  fully  her 
duty  as  a  wife.     In  bis  answer,  the  defend- 
ant after  a  denial  of  the  material  facts  of 
the   complaint   alleges   that  any   supposed 
contract  of  marriage  between  himself  and 
the  plaintiff  is  invalid  and  void,  and  that  at 
the  time  the  supposed  contract  was  made 
it  was  not  a  contract     Whereupon  the  de- 
fendant prays  the  court  to  bave  and  deters 
mine  any  Issue  herein  affecting  the  validity 
of  any  supposed  contract  for  marriage  be- 
tween the  defendant  and  the  plaintiff,  and 
to  decree  any  such  supposed  contract  void. 
Under  an  ordw  therefor,  duly  passed,  the 
testimony  was  all  taken  by  Master  Dingle, 
and  reported  to  the  court     The  action  came 
on  to  be  heard  before  his  honor,  Jndge  Izlar, 
wbo  filed  a  most  elaborate  decree  on  the 
15th  September,  1893.     He  held  as  follows: 
"Under  a  review  of  the  whole  testimony,  I 
find  as  a  matter  of  fact:    (1)  That  the  de- 
fendxint  Miller,  was  not  consenting  to  tbia 
marriage  voluntarily,  but  was  forced  there- 
tinto  nnder  duress;   and  (2)  that  there  was 
no   consummation  of  the  alleged  marriage. 
Tlie   decree  must  therefore  be  against  the 


idalntiff.  The  defendant,  nnder  the  provi- 
sions of  the  General  Statutes,  prays  affirma- 
tive relief.  The  provision  is  as  follows: 
'Sea  2028.  The  court  of  common  pleas  shall 
have  authority  to  hear  and  determine  any 
issue  affecting  the  validity  of  marriage,  and 
to  declare  same  void  for  want  of  consent  of 
contracting  parties,  or  for  any  other  cause 
going  to  show  that  at  the  time  the  supposed 
contract  was  made  it  was  not  a  contract. 
'Provided,  that  such  contract  has  not  been 
consummated  by  the  parties  thereto.'  In 
pursuance  of  this  provision,  the  defendant 
in  bis  answer,  prays  that  the  court  will 
hear  and  determine  any  issue  herein  affect- 
ing the  validity  of  any  supposed  contract  of 
marriage  between  himself  and  the  plaintiff, 
and  wiU  decree  any  such  supposed  coutract 
void  and  for  his  costs,'  etc.  As  we  have 
concluded  Bud  adjudged  that  the  defendant 
was  not  consenting  to  the  alleged  marriage, 
and  that  there  was  no  consummation,  and 
that  there  was  not,  therefore,  a  valid  mar- 
riage contract  between  the  plaintiff  and  the 
defendant  and  that  under  the  laws  of  Geor- 
gia, where  the  marriage  was  alleged  to  have 
taken  place,  the  same  is  void,  the  defendant 
Is  entitled,  under  the  statute,  to  the  relief 
prayed  for.  It  is  therefore  ordered,  ad- 
judged, and  decreed  that  the  complaint  in 
this  case  be  dismissed,  with  costs,  and  that 
the  alleged  contract  of  marriage  therein  set 
forth  be,  and  is  hereby,  declared  void."  The 
plaintiff  now  appeals  upon  four  grounds,  to 
wit:  "(1)  Because  Ids  honor  erred  in  hold- 
ing that  there  was  no  allegation  in  the  com- 
plaint of  any  consummation  or  cohabitation 
after  marriage;  the  allegation  in  the  com- 
plaint 'she  has  dcme  her  duty  as  wife  and 
mother  faithfully,  and,  after  her  marriage 
to  said  defendant  In  the  city  of  Savannah, 
left  said  city  for  Charleston,  at  the  request 
of  said  defendant  and  upon  express  promise 
from  said  defendant  that  he  would  support 
and  protect  her,'— showing  that  he  recog- 
nized and  held  beroutashiswife,— if  proved, 
is  sufficient  to  constitute  consummation  un- 
der the  Georgia  laws.  (2)  Because  his  hon- 
or erred  In  holding  that  the  copy  of  record 
of  marriage,  as  Introduced  in  evidence,  could 
not  be  relied  upon  as  evidence  of  the  mar- 
riage; the  generally  adopted  doctrine  of  the 
law  being  that  the  record,  or  proper  copy 
thereof,  is  direct  evidence  of  the  marriage, 
in  criminal  and  civil  cases  alike.  (3)  If  it 
is  not  necessary  to  record  the  marriage  (the 
female  being  a  nonresident),  then  his  honor 
eired  In  holding  that  there  was  no  evidence 
that  Michael  Naughton  was  a  justice  of  the 
peace,  because,  according  to  the  defendant's 
own  testimony,  the  said  Michael  Naughton 
held  himself  out  as  an  officer  In  power  to 
perform  the  marriage  ceremony;  and,  rep- 
resenting himself  as  one  who  was  In  the 
habit  of  so  acting,  the  law  presumes  from 
this  that  he  had  the  right  so  to  act,  and  this 
presumption  holds  good  until  the  contraiy 
Is  shown.     (4)  Because  his  honor  finds  that 
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the   defendant   was   not   consenting   to  the  | 
marriage  voluntarily,  but  was  forced  there- 
to under  duress,  Is  contrary  to  the  weight 
of  the  evidence,  and  law  of  presumption  as  { 
applicable  tbereta"  | 

Although,  In  view  of  our  duty  under  the  | 
law  to  these  parties  litigant,  we  have  en- 
deavored to  study  the  case  as  made  by  their 
pleadings  and  testimony,  yet  we  shall  dis- 
pose of  these  several  questions  raised  by  the 
appeal  in  as  brief  a  manner  as  possible.  We 
will  not  even  lay  bare  the  grounds  here  fur- 
nished for  the  indignation  we  feel  at  the 
foul  wrong  which  has  been  done  to  the  fam- 
ily of  the  plaintiff,  the  cruel  deception  prac- 
ticed upon  the  mother  of  the  plaintiff  in  or- 
der to  render  possible  the  attack  upon  the 
plaintiff.  Hard,  indeed,  would  be  the  heart 
that  would  fail  to  respond  in  generous  sym- 
pathy to  this  afflicted  family.  'We  make 
this  last  remark  almost  in  explanation  of  the 
judgment  that,  under  the  law,  we  feel 
obliged  to  render.  Let  us,  then,  pass  upon 
these  grounds  of  appeal. 

1.  We  agree  with  the  circuit  judge  that 
there  is  no  allegation  of  the  complaint  of 
any  consummation  of  the  marriage  contract, 
or  cohabitation  after  marriage.  It  seems 
from  the  testimony  of  both  parties  and  their 
witnesses  that,  as  soon  as  the  alleged  mar- 
riage ceremony  was  finished,  the  plaintiff 
and  defendant  immediately  separated,  and 
have  never  be&i  together  since.  The  mar- 
riage occurred  in  the  state  of  Georgia. 
There  is  no  decision  of  the  courts  of  that 
state  defining  the  term  "consummation." 
The  meaning  accorded  in  14  Am.  &  Eng. 
Enc.  Law,  at  page  518,  to  that  term,  is  ap- 
proved by  us,  and  need  not  be  quoted. 

2.  It  seems  that  the  plaintiff  endeavored 
to  prove  a  fact  of  marriage  and  not  a  mar- 
riage In  fact  Of  course,  it  being  true  tliat 
the  alleged  marriage  ceremony  was  ol> 
served  in  the  state  of  Georgia,  it  became 
n'ecessary  to  the  establishment  of  its  valid- 
ity to  show  what  the  law  of  that  state  is  on 
this  subject,  and  a  strict  compliance  with 
every  requisite  in  that  law  to  establish  a 
valid  marriage.  The  certificate  of  Michael 
Naughton,  with  the  letters,  "J.  P.,  C.  Co., 
Ga.,"  written  after  his  name,  that  he  had 
performed  the  ceremony,  was  introdncfed. 
Xo  explanation  was  in  evidence  as  to  the 
meaning  to  be  attached  to  these  letters,  "J. 
P.,  C.  Co.,  Ga."  Of  course,  this  was  fatal, 
in  the  absence  of  explanation. 

3.  The  appellant  assails  the  conclusion  of 
the  circuit  judge  that  the  copy  of  record  of 
marriage,  as  introduced,  could  not  be  re- 
lied upon  as  evidence  of  the  marriage.  It 
is  quite  true  that  great  weight— controlling 
weight,  in  fact— is  accorded  under  the  law 
to  the  records  of  judgment,  etc.,  of  other 
states  by  our  courts.  Judgments  must  be 
of  record;  hence  the  reason  of  the  rule  ap- 
pertaining to  them.  But  other  instruments 
entered  of  record  in  Georgia,  that  the  law 
<]6e8  not  require  to  be  recorded,  cannot  have 


this  dignity  accorded  them  in  our  courts 
simply  because  they  are  recorded  in  Geor- 
gia. Mr.  Bishop  on  Marriage,  Divorce  & 
Separation,  at  sections  990,  991,  says:  "Sec. 
990.  Where,  as  in  England,  and  probably 
In -all  of  our  states,  the  law  requires  mar- 
riages to  be  registered,  the  record  kept  In 
pursuance  of  law,  or  the  certificate  of  it 
or  the  copy,  as  just  stated,  is  admissible 
In  evidence  to  establistt  the  fact  of  the  mar- 
riage. But  it  proves  nothing  beyond  what 
the  law  requires  to  be  entered  in  the  regis- 
ter." "Sec.  991.  This  sort  of  record  is  not 
like  judicial  ones,  conclusive;  it  is  of  no 
higher  grade  than  the  testimony  of  witness- 
es. Consequently  it  may  be  contradicted,  or 
shown  to  be  a  forgery,  or  act  of  an  unau- 
thorized person.  It  is  not,  in  contemplation 
of  law,  the  best  of  evidence.' "  As  the  circuit 
judge  remarks,  the  provisions  of  the  law  of 
Georgia  touching  the  registry  of  marriage 
licenses,  etc.,  only  apply  to  residents  of  that 
state.  Section  1703,  Code  Ga.  But,  apart 
from  all  these  circumstances,  the  circuit 
judge  has  decided  as  a  fact  that  this  cere-  * 
mony  of  marriage  was  performed  while  the 
defendant  was  nnA&e  duress,  and  that  be 
has  not  ratified  it  since  in  any  of  the  meth- 
ods recognized  in  the  law  as  sufficient  for 
that  pnrposa 

4.  The  appellant  insists  that  the  weight  of 
the  evidence  and  the  presumptions  are 
against  the  conclusions  reached  by  the  cir- 
cuit judge.  We  have  read  very  attentivel.v 
the  testimony  in  this  case.  We  cannot  hold 
with  the  appellant  as  here  suggested,  bui. 
as  intimated  previously,  we  prefer  that  no 
specific  reference  to  the  testimony  shall  ap- 
pear in  our  decision. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  tx  afflrmed. 


WITHBRSPOON  v.  TWITTT. 

(Supreme  Court  of  South  Carolina.     Harcb  23, 

1895.) 

RBVIVAI.  or  JnSOMEBT  —  QuBSTIOm   COmtDKBEO 

— Rks  Judicata. 

1.  In  a  proceeding  to  revive  a  judgment,  the 
qaeation  of  whether  a  certain  person  has  had 
possesBion  of  such  character  ana  for  audi  time 
of  certain  land  as  to  entitle  him  to  daim  it 
against  the  judgment  cannot  be  considered, 
though  audi  person  is  a  party  to  the  proceediiig. 
by  reason  of  being  an  heir  of  the  deceased  de- 
fendant 

2.  An  order  that  a  judgment  be  tevtved. 
made  in  a  proceeding  therefor,  in  which  all  prop- 
er parties  are  before  the  court  is  conclusive  of 
the  question  of  the  right  to  revive,  as  against  any 
objection  based  on  a  condition  of  facts  existing 
prior  to  that  time  which  could  then  bare  been 
made:  and  audi  matters  are  res  judicata  en  ap- 
plication for  a  subsequent  revival. 

Appeal  from  common  pleas  circuit  coon 
of  Lancaster  county;  R.  C.  Watts,  Jadge. 

Proceedings  against  the  administrator  and 
heirs  of  Peter  W.  Twitty,  deceased,  to  revlTe. 
in  favor  of  D.  A.  Williams,  as  receiver  of 
the  estate  of  James  H.   Wltbenpoon.   de- 
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(cased,  a  judgment  for  plaintiff  In  an  action 
by  J.  H.  Wltherspoon  against  Peter  W. 
Twltty.  Judgment  was  revlTed,  and  Francis 
R.  Twltty,  one  of  the  heirs,  appeals.  Af- 
firmed. 

The  answer  or  return  of  said  Francis  R. 
Twitty  to  the  summons  to  show  cause  why 
the  Judgment  should  not  be  rerlved  was  as 
follows: 

"Francis  B.  Twltty,  np<Hi  whom,  with  oth- 
ers, a  BummoDs  to  show  cause  in  the  above- 
entitled  cause  has  been  served,  comes  Into 
court,  and  for  cause  shows:  (1)  That  he 
knew  nothing  of  the  Judgment  referred  to 
as  rendered  on  the  0th  day  of  Januaiy,  1860; 
tlmt  he  was  not  a  party  thereto  originally, 
Dor  was  be  a  party  to  the  alleged  renewal 
on  the  Ist  day  of  March,  1882,  nor  has  be 
ever  had  any  notice  whatever  that  the  said 
alleged  Judgment  was  attempted  to  be  r»- 
vlred;  and  he  denies  that  the  same  has 
been  legally  revived,  and  denies  that  the 
same  can  now  or  hereafter  hare  any  effect 
on  him  or  his  property.  (2)  This  respondent 
shews  that  the  said  alleged  Judgment  was 
twenty-two  years  old  when  it  was  attempted 
to  be  revived  against  the  administrator,  was 
paid  at  that  time  in  point  of  fact  and  by 
lapse  of  time,  and  the  administrator  ought 
then  to  have  alleged  and  shown  payment 
and  it  la  now  too  late  for  any  party  inter- 
ested in  the  said  Judgment  to  attempt  to  set 
up  the  same  against  this  respondent  and  the 
other  heirs  at  law  of  Peter  W.  Twltty,  de- 
ceased; and  this  respondent  pleads  payment 
and  lapse  of  time  and  laches  against  the 
said  alleged  Judgment,  and  that  said  alleged 
judgment  has  never  been  in  form  or  effect 
lawfully  revived.  (3)  Respondent  further 
shows  that  he  now  owns  a  plantation.  Is 
seised  in  fee  and  possessed  of  the  same  In 
b)s  own  right,  which  the  holder  of  the  al- 
lc.,-ed  Judgment  Is  now  endeavoring  to  take 
hold  of  as  the  property  of  the  said  Peter  W. 
TTTltty;  but  respond^it  has  been  holding 
the  same  as  his  own  for  nearly  thirty  years, 
has  been  paying  the  taxes  on  the  same  from 
rear  to  year,  and  has  never  l)een  disturbed 
1q  bis  possession;  and  he  now  claims  the 
same,  and  has  claimed  the  same  for  thirty 
jears.  And  this  respondent  *submlts  that  if 
the  administrator  saw  proper  to  let  the  said 
alleged  judgment  be  revived  against  them 
after  the  same  was  paid,  either  in  fact  or 
by  lapse  of  time,  the  same  is  not  now,  and 
cannot  be  made,  binding  on  this  respondent, 
and  the  said  tract  of  land  cannot  lie  made 
liable  for  the  said  alleged  Judgment,  and 
this  respondent  submits  that  the  cause 
ebown  Is  sufficient  to  prevent  the  revival  of 
the  Judgment  agrjnst  him,  and  he  pleads 
payment,  lapse  <^  time,  and  defect  in  the 
alleged  former  revival,  and  asserts  his  title 
to  the  said  tract  of  land,  all  in  bar  of  these 
pro(>eedingB  against  him." 

The  following  is  the  decree  of  the  circuit 
court: 

'This  was  a  summons  to  show  cause  why  a 
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judgment  In  favor  of  the  above-named  plain- 
tiff, and  against  the  above-named  defendant, 
should  not  be  revived,  according  to  the  form, 
force,  and  effect  of  the  former  recovery,  and 
why  execution  should  not  be  renewed  there- 
on in  favor  of  David  A  Williams,  as  receiver 
of  the  estate  of  James  H.  Wltherspoon,  de- 
ceased. The  summons  was  issued  on  the 
IBth  day  of  January,  1802,  and  was  directed 
to  and  served  upon  the  surviving  administra- 
tor and  the  heirs  at  law  of  the  said  Peter 
W.  Twitty,  deceased.  Neither  the  adminis- 
trator nor  any  of  the  heirs  at  law,  save  and 
except  Francis  R.  Twitty,  have  answered  the 
said  summons;  but  the  said  Francis  R.  Twit- 
ty has  made  answer  thereto,  denying  the  re- 
covery of  the  original  or  any  previous  revival 
thereof,  and  setting  up  various  reasons  why 
the  said  Judgment  should  not  be  revived. 
It  appears  from  the  evidence  before  me  that 
the  judgment  was  originally  duly  rendered 
in  this  court  in  favor  of  the  said  James  H. 
Wltherspoon,  and  against  the  said  Peter  W. 
Twltty,  on  the  6th  day  of  January,  1860,  for 
the  sum  of  $810.53  debt,  and  for  $18.C2  costs, 
and  was  duly  entered  up  and  signed  in  the 
o&cs  of  the  clerk  of  this  court  on  that  day. 
It  was  further  shown  by  testimony  as  to  the 
admissions  of  the  surviving  administrator  of 
the  defendant  that  on  the  27th  day  of  July, 
1866,  after  the  death  of  the  said  Peter  W. 
Twltty,  upon  notice  served  upon  the  adminis- 
trators of  the  said  Peter  W.  Twltty,  the  Judg- 
ment was  revived,  and  execution  renewed 
thereon  by  order  of  this  court  The  abstracts 
of  judgments  in  the  office  of  the  clerk  of  this 
court  contain  a  regular  entry  of  this  re- 
newal, and  the  defendant  A.  Minor  Caston, 
as  administrator  of  Peter  W.  Twltty,  is 
shown  by  the  testimony  to  have  admitted 
that  this  renewal  was  ordered  after  due  no- 
tice to  the  administrator  of  Peter  W.  Twltty 
of  application  by  the  plaintiff  therefor  to  the 
court  The  execution  having  thus  been  re- 
newed, and  the  judgment  revived  on  the  27th 
day  of  July,  1806,  upon  notice  to  the  admin- 
istrators of  Peter  W.  Twitty,  a  summons  to 
show  cause  was  served,  prior  to  the  March 
terni  of  this  court  for  the  said  county  for  the 
year  li-83,  upon  the  administrators  of  Peter 
W.  Twltty,  requiring  them  at  the  March 
term,  1882,  to  show  cause  why  the  said  judg- 
mmt  should  not  be  revived,  and  why  execu- 
tion should  not  be  renewed  thereon.  No 
cause  to  the  contrary  having  been  shown,  on 
the  1st  day  of  March,  1882,  an  order  was 
passed  by  this  court  that  said  judgment  be 
revived  in  favor  of  David  A.  Williams,  as  re- 
ceiver of  the  estate  of  Peter  W.  Twltty,  de- 
ceased, according  to  the  form,  force,  and  ef- 
fect of  the  former  recovery,  and  that  execu- 
tion be  renewed  thereon  in  favor  of  the  said 
receiver.  Judgment  was  duly  entered  up  ac- 
cordingly, and  execution  Issued  thereon.  All 
these  facts  appear  by  the  recwds  of  this 
court  offered  In  evidence  herein.  The  sum- 
mons to  revive  the  judgment  and  renew  t' 
execution  upon  which  this  order  and  ju 
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ment  of  revival  were  based  was  duly  served 
upou  the  administntor  of  tbe  said  Peter  W. 
Twitty,  as  appears  by  the  said  records,  and 
the  said  Judgment  was  revived  for  the 
amount  of  the  original  recovery  and  costs, 
and  for  1 14.40,  costs  of  said  revival.  It  ap- 
pears from  the  evidence  that  no  part  of  this 
judgment  has  in  fact  been  paid;  that  the 
whole  amount  thereof  is  unpaid;  and  that 
the  same  has  been  recognized  as  unpaid  and 
still  outstanding  by  the  surviving  adminis- 
trator and  by  Francis  R.  Twitty,  the  only 
heir  at  law  now  answering  the  summons  to 
show  cause  why  the  same  should  not  be  re- 
vived. It  Is  contended,  however,  by  the  de- 
fendant Francis  R.  Twitty,  by  his  counsel, 
that  tbe  original  judgment  cannot  now  be  re- 
vived, upon  tbe  ground  that  the  same  was 
more  than  twenty  years  old  at  the  time  the 
summons  was  served  on  him  in  the  present 
proceeding.  In  view,  however,  of  the  facts 
above  stated,  this  contention  cannot  prevail 
to  defeat  a  revival  of  the  Judgment  in  this 
proceeding.  Tbe  original  Judgment  was  re- 
covered in  1860,  but  it  was  revived,  or  at  least 
execution  thereon  was  renewed,  upon  due 
proceedings  bad  and  notice  to  the  administra- 
tor of  Peter  VV.  Twitty,  deceased,  in  the  year 
1867.  Afterwards,  on  summons  to  show 
cause  why  this  Judgment- should  not  be  re- 
vived, which  summons  was  served  upon  the 
administrators  of  Peter  W.  Twitty,  this  Judg- 
ment was  again  revived  in  18S2,  by  order  of 
this  couit.  Such  revival  of  the  judgment 
in  1867,  and  again  in  1882,  upon  due  notice 
to  tbe  administrators,  is  binding  upon  the 
heirs.  The  case  of  Leitner  v.  Mets,  32  S.  O. 
383,  10  S.  K.  1082,  and  Cowan  v.  Neel,  17  S. 
C.  088,  are  authorities  to  show  tliat  such  a 
renewal  and  revival  as  was  here  made  are 
sufficient  to  keep  alive  the  lien  of  the  judg- 
ment as  against  the  administrator  and  the 
lieirs  at  law  of  Peter  W.  Twitty.  See,  also, 
Roberts  v.  Smith,  21  S.  C.  455;  Wood  v. 
Hilling,  32  S.  C.  378,  10  S.  E.  1081. 

"The  provisions  of  section  1831  of  the  Gen- 
eral Statutes,  as  construed  in  tbe  cases  there- 
under, have  no  application  to  the  present  case. 
The  proviso  to  that  section  shows  that  the 
same  was  not  intended  to  affect  the  lien  of 
judgments  kept  alive  by  revivals  within  the 
period  of  twenty  years,  and  that  a  Judgment 
revived  thereunder  within  such  period  is  not 
affected  thereafter  so  as  to  cease  to  be  a  lien 
at  the  expiration  of  twenty  years  from  the 
date  of  the  original  recovery.  As  against 
the  administiutor  and  tbe  heirs  at  law  of 
Peter  W.  Twitty,  tbe  lien  of  his  Judgment 
Is  still  of  force;  and,  eVen  as  against  subse- 
quent Judgment  creditors  (if  there  were  any 
such  intervening  between  tbe  date  of  the 
original  recovery  and  the  subsequent  re- 
vivals, as  in  Henry  v.  Henry,  31  S.  C.  1,  9 
S.  E.  726,  cited  by  defendant),  the  Judgment 
lien  in  favor  of  the  receiver  would  be  pre- 
served by  the  revival  in  1867,  and  again,  bi 
1882,  against  tbe  administrator  of  Peter  W. 
Twitty,  deceased.    No  such  question  is,  bow- 


ever,  presented  here,  and  it  Is  not  necessary 
to  pass  upon  the  question  as  to  the  rights  of 
intervening  lien  holders. 

"The  simple  question  here  is  whether  a 
Judgment  originally  recovered  in  1860,  re- 
vived or  renewed  In  1866,  upon  due  notice  to 
tbe  administrator  of  the  Judgment  debtor, 
and  revived  upon  summons  to  show  cause  in 
1882  served  upon  such  administrator,  can 
now  be  revived  upon  summons  in  1S92  to 
the  surviving  administrator  and  the  heirs  at 
law  of  the  said  judgment  debtor,  and  upon 
proof  that  it  lias  not  been  paid.  This  ques- 
tion is  decided  In  the  affirmative,  tbe  court 
holding  that  the  revivals  upon  notices  to  the 
administrators  liave  the  same  force  and  ef- 
fect as  If  made  upon  notice  to  the  heirs. 
Such  revivals,  having  been  ordered  within 
the  several  periods  of  twenty  years,  while  the 
lien  of  the  judgment  existed,  made  a  new 
starting  point  for  the  presumption  of  pay- 
ment, and  kept  alive  the  lien  of  the  judgment 
from  the  date  of  the  last  revival,  Ln  1882. 
See  Cowan  v.  Neel,  17  S.  C.  688. 

"It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  aforementioned  be 
revived  in  favor  of  David  A.  Williams,  as  re- 
ceiver of  the  estate  of  James  H.  Witherspoon, 
deceased,  against  the  said  defendant,  accord- 
ing to  the  form,  force,  and  effect  of  the  former 
recovery,  and  that  execution  be  renewed 
thereon  for  the  amount  of  the  said  judgment. 
Interest,  and  costs,  and  for  the  costs  of  re- 
vival, in  favor  of  the  said  receiver.  This 
cause  heard  before  me  at  Lancaster,  at  tlie 
March  term,  1894,  and  decree  made  to  relate 
back  to  tbe  said  term." 

R.  E.  &  R.  B.  Allison,  for  appellant  Er- 
nest Moore,  for  respondent 

McIVER,  C.  J.  The  facts  of  the  case  are 
so  fully  and  clearly  stated  in  tbe  decree  of 
the  circuit  court,  rendered  by  his  honor. 
Judge  Watts  (a  copy  of  which  should  b<> 
incorporated  in  the  report  of  the  case),  that 
it  will  be  unnecessary  to  do  more  than  make 
a  very  general  statement  here.  It  seems 
tliat  the  plaintiff  In  the  case  above  stated  re- 
covered a  Judgment  against  the  defendant, 
which  was  dulf  entered  on  the  5th  day  of 
January,  1860.  This  Judgment  it  is  claimed, 
was  duly  revived  by  proper  proceedings  on 
the  27th  of  July,  1866;  but  this  claim  is 
stoutly  contested,  and  several  of  the  qucts- 
tlons  presented  by  this  appeal  raise  ques- 
tions of  the  competency  of  the  evidence  ad- 
duced to  establish  such  claim,  and  as  to  tbe 
validity  of  that  proceeding,  if  any  such  there 
was.  It  does  appear,  however,  that  on  the 
eih  and  8th  days  of  February,  1882,  a  sum- 
mons was  duly  served  upon  the  two  admin- 
istrators of  the  original  judgment  debtor. 
Peter  W.  Twitty,  who  had  In  the  meantime 
departed  this  life,  intestate,  calling  upon 
them  to  show  cause  why  "the  original  Judg- 
ment" should  not  be  revived  in  favor  of 
David  A.  Williams,  as  receiver  of  the  estate 
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of  said  Jamps  H.   Wltberspoon,   deceased, 
according  to  the  form,  force,  and  effect  of 
the    former   recovery,    and    why   execution 
thereon  shonld  not  be  renewed.     In  pursn- 
ance  of  this  summons,  on  the  Ist  day  of 
March,  1882,  an  order  was  granted  by  his 
honor.    Judge    Cothran,    in    the    following 
words:    '^t  appearing  that  the  sammons  in 
this  action  has  been  duly  served,  and  that 
no  answer,  demurrer,  or  notice  of  appear- 
ance has  been  put  In,  on  motion  of  Moore 
&  Moore,  ordered  that  the  judgment  within 
mentioned  and  described  be  revived  in  favor 
of  David  A  Williams,  as  receiver  of  the 
ostate  of  James  H.  Wltherspoon,  deceased, 
according  to  the  form,  force,  and  effect  of 
the  former  recovery,  and  that  said  receiver 
have  leave  to  issue  execution  thereon."     In 
conformity  with  this  order,  it  appears  from 
ths  book  of  "Pleadings  and  Judgments"  that 
on  the  8th  of  March,  1882,  a  formal  judg- 
ment of  revival  was  duly  entered  as  author- 
ized by  said  order.     On  the  19th  of  January, 
1S02,  the  receiver  of  the  estate  of  the  orig- 
inal  judgment  creditor  Instituted  the  pres- 
ent proceeding,  again  to  revive   said  judg- 
ment by  the  sei-vice  of  a  summons  upon  the 
surviving    administrator   of   the    estate   of 
Peter  W.  Twltty  and  all  of  his  heirs  at  law, 
to  which  no  answer  or  return  was  made  ex- 
cept by  one  of  said  heirs,  viz.  Francis  R. 
Twltty,  the  appellant  herein,  who,  by  his 
answer  or  return  (a  copy  of  which  should  be 
incorporated  In  the  report  of  the  case),  sets 
up  simdry  objections  to  the  revival  of  the 
original   judgment.      Many  of  these  objec- 
tions, as  It  seems  to  us,  relate  more  to  the 
effect  of  the  judgment,  if  It  should  be  re- 
vived, as  a  Hen  upon  certain  lands  of  the 
apiteUant,  of  which  he  claimed  to  have  been 
in  undisputed  possession  for  a  great  number 
of  years,  than  to  the  right  to  revive  the 
judgment     Whether  the  appellant's  posses- 
sion of  such  lands  has  been  of  such  a  char- 
acter, and  continued  for  such  a  length  of 
time,  as  would  entitle  him  to  successfully 
claim   the  same  against  such  judgment.   Is 
not  a  question  which  can  be  considered  In 
the  present  case. 

The  only  question  here  Is  as  to  whether 
the  circuit  court  erred  in  adjudging  that 
the  judgment  should  be  revived.  That  qnes- 
tion  turns  upon  the  effect  of  the  order  to  re- 
vive passed  In  March,  1882.  That  order  was 
made  In  a  proceeding  in  which  all  proper 
parties  were  before  the  court  (Leitner  v. 
Metz,  32  S.  C.  383,  10  S.  £.  1082;  Railroad 
Co.  V.  Marshall,  40  8.  C.  89,  18  S.  B.  247), 
and  hence  was  conclusive  of  all  questions 
'A'blcb  were  then  made,  as  well  as  upon  all 
question  which  were  necessarily  luvolved 
Ln  the  Issue  then  determined,  whether  such 
questions  were  then  raised  or  not  (Sullivan 
V.  Shell,  36  S.  C.  578,  15  8.  E.  722,  and  the 
several  cases  therein  cited  and  followed). 
The  very  Issue  then  before  the  court  was  as 
to  the  right  to  revive  the  judgment  and 
thia,  at  conrse.  Involved  many  of  the  ques- 


tions which  are  now  urged  upon  the  court 
Then  was  the  proper  time  to  raise  any  objec- 
tions based  upon  any  condition  of  facts  ex- 
isting prior  to  that  time,  and,  If  not  raised 
then,  it  Is  now  too  late  to  do  so,  as  aU  such 
matters  must  be  regarded  as  res  adjudlcata. 
The  right  to  revive  being  then  solemnly  ad- 
judicated, and  the  present  proceeding  hav- 
ing been  Instituted  within  20  years  from  the 
date  of  such  adjudication,  we  see  no  error 
In  the  judgment  appealed  from.  The  view 
which  we  have  talien  renders  It  unnecessary 
to  consider  any  of  the  other  questions  raised 
by  this  appeal,  as  under  that  view  they 
become  Immaterial.  The  judgment  of  this 
court  Is  that  the  judgment  of  the  circuit 
court  be  affirmed. 


WILLIAMS  V.  WASHINGTON  et  al. 

(Supreme  Court  of  South  Carolina.     March  23, 

1895.) 

Taxation  or  Costs  —  Partition  akd  Forbci/v 
stTKB  Proceedings— Costs  on  Appkal. 

1.  A  decree  in  which  It  was  adjiidgpd  that 
defendant  B.  do  recover  his  costs  from  defend- 
ant W.,  In  conclusion  recited  that  "this  decree  is 
without  prejudice  to  the  riglits  of  any  puity  as 
to  costs.  Held,  that  the  decree  left  open  for 
adjustment  the  costs  of  all  the  parties  except  as 
to  defendant  B. 

2.  Land  was  mortgaged  by  cotenants,  with 
power  of  sale,  and  the  land  sold  under  the  power. 
One  of  the  cotenants,  who  was  induced  by  fraud 
to  Bcqniesce  in  a  sale  by  the  purchaser  at  the 
mortgage  sale  of  the  portion  of  the  land  which 
had  been  set  apart  to  him,  sued,  the  mortgage 
sale  being  void,  to  determine  his  title  to  the  laud, 
making  his  cotenant  as  well  as  the  mortgagee 
and  his  grantee,  parties.  Tlie  complaint  con- 
tained a  prayer  for  partition.  Tliere  was  no  con- 
troversy as  to  the  right  to  a  partition,  and  no  ob- 
stacle in  the  way  of  malcing  one.  Ildd,  that  the 
action  was  not  one  for  partition,  so  as  to  entitle 
the  parties  to  only  half  costs,  under  Rev.  St. 
1803,  §  2548. 

3.  Where  a  mortgagor  snes  to  determine  his 
title  to  the  mortgaged  land  after  a  void  sale  un- 
der the  mortgage,  offering  to  pay  the  mortgage, 
and  a  defendant  claims  under  a  mortgage  made 
by  the  purchasers  at  such  void  sale,  and  aslcs 
foreclosure  thereof,  the  action  is  not  one  to  fore- 
close a  mortgage,  in  which,  under  Rev.  St  1893, 
S  2548,  only  half  coats  can  l>e  allowed. 

4.  Where  a  decree,  which  was  not  appealed 
from, '  adjudges  that  defendant  B.  recover  his 
costs  against  defendant  W.  alone,  and  leaves 
open  for  future  adjustment  the  posts  bet«-een  the 
other  parties,  it  is  error  to  subsequently  ciiarge 
another  defendant  with  "all"  the  costs  in  the 
case. 

6.  A  person  brought  in  as  a  party  after  the 
commencement  of  an  action  cannot  be  charged 
with  costs  which  had  previously  accrued. 

6.  Plaintiff  sued  to  recover  land  sold  under 
a  mortgage  executed  by  him,  the  sale  being  void. 
Defendant  P.,  who  was  the  assignee  of  the 
mortgage,  claimed  no  interest  under  that  mort- 
gage, but  set  up  a  claim  under  a  mortgage  ex- 
ecuted to  him  by  the  grantee  under  the  mortgage 
sale.  The  trial  court  decreed  that  plaintiff  was 
estopped  to  deny  the  validity  of  the  mortgage 
sale,  and  also  refused  to  foreclose  the  mortgage 
set  up  by  defendant  P.  On  appeals  by  plaintiff 
and  defendant  P.  the  decree  was  reversed,  and 
one  ordered  to  be  entered  for  the  land  in  favor 
of  plaintiff,  and  ordering  the  mortgage  under 
which  P.  claimed  to  be  delivered  up  for  cancel- 
lation;   but  also  adjudged  that  P.  shonld  have 
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a  lien  on  the  land  to  the  extent  of  the  first  mort- 
gage, payment  of  which  he  tiad  refnsed.  Held, 
that  it  was  not  error  to  tax  all  the  costs  of  the 
appeal  against  defendant  P. 

Appeal  from  common  pleas  circuit  court  of 
Aiken  county;   D.  A.  Townsend,  Judge. 

Action  by  Sanders  Williams  against  George 
Washington  and  others.  From  the  Judgment 
taxing  the  costs,  defendant  James  Powell 
appeals.     Modified. 

Defendant  Powell's  exceptions  were  as  fol- 
lows: "The  defendant  James  Powell  excepts 
to  the  decree  of  his  honor.  Judge  D.  A.  Town- 
send,  in  which  he  directs  that  the  costs  in 
this  case  should  be  paid  by  this  defendant 
and  the  defendant  George  Washington,  upon 
the  following  grounds:  (a)  Because  it  is  sub- 
mitted his  honor  erred  in  not  ordering  the 
costs  to  be  taxed  at  one-half  of  the  true 
costs,  for  the  reason  that  he  should  hare 
held  that  the  case  was  either  a  suit  tor  par- 
tition or  for  the  foreclosure  of  m(^tgages  set 
up  by  the  defendants,  and  not  an  action  to 
recovq*  possession  of  land,  (b)  Because  it 
is  submitted  that  James  Powell,  not  being  an 
original  defendant  in  the  case,  and  coming 
Into  action  simply  to  foreclose  his  mortgage, 
ought  not  to  be  charged  with  all  of  the  costs 
of  the  action  under  the  facts  and  circum- 
stances and  equities  of  the  case,  and,  if 
charged  with  any  cost  at  all,  he  should  sim- 
ply be  required  to  pay  a  proportion  of  the 
costs  acci-ued  by  the  appeal  to  the  supreme 
court" 

Henderson  Bros,  and  M.  B.  Woodward,  for 
appellant  Croft  &  Chafee  and  O.  0.  Jordan, 
for  respondents. 

McIVER,  C.  J.  This  being  the  second  ap- 
peal In  this  case,  reference  must  be  had  to  the 
former  decision,  in  40  S.  C.  457,  19  S.  E.  1, 
for  a  detailed  statement  of  the  facts.  After 
that  decision  was  rendered,  and  the  remit- 
titur sent  down  to  the  circuit  court,  his  honor. 
Judge  Norton,  rendered  a  Judgment  in  con- 
formity to  the  views  announced  in  the  opinion 
of  the  supreme  court  which  concludes  with 
these  words:  "This  decree  is  without  prejudice 
to  the  rights  of  any  party  as  to  costs."— which 
must  be  construed  as  meaning  except  with  re- 
gard to  the  costs  of  the  defendant  J.  H.  Beck- 
man,  as  It  had  been  expressly  adjudged  in  a 
previous  part  of  the  decree  "that  the  defendant 
J.  H.  Beckman  do  recover  his  costs  and  dls- 
btu^aements  herein  from  the  defendant  George 
Washington."  The  question  of  costs  having 
been  thus  left  open,  with  the  exception  above 
mentioned,  it  became  necessary  to  adjust  the 
same,  and,  the  costs  having  been  taxed  by 
the  clerk  as  set  forth  in  the  "case,"  to  which 
no  exception  was  taken,  so  far  as  the  items 
therein  were  concerned,  two  questions  were 
submitted,  by  agreement,  to  bis  honw.  Judge 
Townsend,  for  decision:  (1)  Whetb«  the 
costs  should  be  taxed  at  half  rates,  under  the 
provisions  of  section  2548  of  the  Revised 
Statutes  of  1893;  (2)  against  whom  the  costs 
should  be  taxed.    Judge  Townsend  held  that 


the  case  did  not  fall  within  either  of  the 
classes  of  cases  in  whicli,  by  the  terms  of 
that  section,  only  half  costs  should  be  al- 
lowed, as  the  case  was  not  an  action  for  par- 
tition or  for  foreclosure  of  a  mortgage;  and 
that  James  Powell  and  George  Washin.Tton 
should  pay  all  the  costs  of  this  action,  and 
aiccordingly  be  so  ordered  and  adjudged. 
EYom  this  Judgment  the  defendant  James 
Powell  alone  appeals,  and  by  his  appeal  pre- 
sents the  same  questions  for  the  determina- 
tion of  this  court  as  were  presented  to  Judge 
Townsend,  as  may  be  seen  by  his  exceptions, 
which  should  appear  In  the  report  of  this 
case. 

The  first  question  turns  upon  the  inquiry 
as  to  what  was  the  nature  and  object  of  the 
action.    If  it  should  be  regarded  as  an  ac- 
tion either  for  partition  or  for  the  foreclosure 
of  a  mortgage,  then,  as  It  Is  conceded  tbat 
the  amounts  Invcdved    are    less    than   the 
amounts  named  in  the  section  above  referred 
to,  only  half  costs  can  be  allowed.   But,  if 
the  action  does  not  fall  within  either  of  those 
classes  of  actions,  then  It  is  clear  that  there 
was  no  errw  In  adjudging  that  full   costs 
should  be  charged.    We  agree  with  the  cir- 
cuit Judge  tbat  this  action  cannot  properly 
be  regarded  as  either  an  action  for  partition 
or  an  action  for  the  foreclosure  of  a  mort- 
gage, and,  on  the  contrary,  we  think  the  real 
object  of  the  action  was  to  determine  the 
title  to  the  land  described  In  the  complaint. 
It  was  not  an  action  for  partition,  as  the 
pleadings  show  that  there  was  no  necessity 
for  such  an  action,  for  there  was  no  contro- 
versy upon  that  point,  and,  so  far  as  appears, 
there  was  not  only  no  objection  to  a  division 
of  the  land,  but  no  obstacle  In  the  way  of 
making  a  partition  by  the  act  of  the  parties. 
The  two  defendants,  Adaline  Williams  nn<l 
Lewis  Williams,  as  tenants  in  common  \sritu 
the  plalntiflT,  having  an  Interest  in  the  lands 
in  controversy,  were  proper  parties  to  the 
action,  the  real  object  of  which  was  to  deter- 
mine the  title  to  said  lands,  and  it  is  mnnlfost 
that  the  prayer  for  the  partition  was  mercly 
Incldental  to  the  main  bbject  of  the  action. 
Nor  can  the  action  be  properly  regarded  as  an 
action  for  the  foreclosure  of  a  mortgage,  for. 
in  the  first  place,  the  plaintiff  did  not  hold, 
and  did  not  pretend  to  hold,  any  morti;a?e 
on  the  premises  in  controversy.    On  the  con- 
trary, the  complaint  shows  that  the  plain- 
tiff admitted  that  his  interest  In  the  land  was 
subject  to  the  lien  of  a  mortgage  whicb   be 
had  given,  and  which  he  was  willing  to  pay. 
The  mortgages  of  which  foreclosure  was  ask- 
ed were  set  up  by  the  defendants,  in  their 
answers,    first    by    the    original    defendant, 
George  Washington,  and   by  the  other    de- 
fendants, who  were  made  parties  after  the 
commencement  of  the  action;  and  It  may  i>e 
mentioned  in  passing  that  neither  the  mort- 
gage set  up  by  said  Washington  nor  tbat  giet 
up  by  the  appellant  Powell,  was  austaintxl 
as  a  valid  claim  in  their  behalf.    Wft  cannot, 
however,  fully  agree  with  the  circuit  Jud^* 
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tliat  tbe  defendants  "James  Powell  and 
George  Washington  shoold  pay  all  tbe  costs 
of  the  action."  As  the  defendant  George 
Washington  has  not  appealed,  his  rights  and 
interests,  even  U  he  could  establish  any,  are 
not  before  ns  for  consideration.  But  the  de- 
fendant Powell  has  appealed,  and  although 
we  must  say  that  his  conduct,  as  disclosed  by 
tbe  proceedings  In  this  case,  has  not  been 
such  as  to  commend  him  to  the  favor  of  the 
coart.  yet  he  Is  entitled  to  his  legal  rights, 
which  must  be  accorded  to  him.  We  do  not 
think  that  Powell,  along  with  his  codefend- 
ant,  Washington,  can  be  properly  charged 
with  all  of  tbe  costs  of  the  action,  for  two 
reasons.  In  the  first  place,  by  the  decree  of 
Judge  Norton,  which  was  not  appealed  from. 
It  has  been  adjudged,  as  we  have  seen,  that 
the  defendant  Beckman  is  entitled  to  recover 
his  costs  and  disbursements  from  defendant 
Washington  alone,  and  hence  no  part  of 
snch  costs  can  now  be  charged  against  tbe 
appellant,  Pow^l.  In  the  second  place,  it 
mi^t  be  remembered  that  Powell  was  not 
originally  made  a  party  to  the  action,  but 
was  subsequently  made  a  party  defendant 
by  the  wder  of  tbe  court,  and  we  do  not  see 
how  be  can  be  charged  with  any  costs  which 
had  accrued  prior  to  his  being  made  a  party. 
It  seems  to  us,  therefore,  that  tbe  Judgment 
appealed  from  should  be  so  modified  as  to 
relieve  tbe  appellant,  Powell,  from  lue  pay- 
ment of  any  of  the  costs  of  the  defendant 
Beckman,  as  well  as  any  of  the  costs  accni> 
ing  bef<H:e  he  was  made  a  party  to  the  action. 
The  position  taken  by  counsel  for  appellant 
in  bis  argument  here,  that  Powell  should  not 
be  charged  witb  any  of  the  costs  Incurred  by 
the  former  appeal.  Inasmuch  as  be  was  not 
the  "losing  party,"  having  gained  "at  least 
halt  of  what  be  asked  for  in  the  supreme 
<mnrt  against  nothing  in  the  court  below," 
seems  to  be  somewhat  inconsistent  with  the 
terms  of  his  second  exception,  where  it  is, 
at  least  impliedly,  admitted  that  he  is  liable 
to  pay  a  proportion  of  tbe  costs  incurred  by 
the  former  appeaL  But,  waiving  this,  and  not 
resting  our  Judgment  upon  any  such  ground, 
inasmuch  as  snch  implied  admission  may, 
possibly,  be  regarded  as  merely  conditional, 
we  do  not  think  that  any  such  position  can 
be  sustained.  As  we  understand  it,  the 
claim  set  up  by  Powell  in  his  answer  was 
for  the  foreclosure  of  the  mortgage  given  him 
by  Washington,  and  that  claim  was  entirely 
repudiated,  and  that  mortgage  was  ordered 
to  be  delivered  up  and  canceled.  He  did  not 
and  could  not  have  set  up  any  claim  for  the 
^IM  from  tbe  plaintiff,  for  that  was  utterly 
inconsistent  with  his  whole  defense,  and  di- 
rectly contrary  to  the  claim  which  be  did  set 
up,  as  wcU  as  to  bis  conduct  in  refusing  to 
accept  the  $150  when  offered  by  plaintiff's 
counsel.  The  Judgment  of  the  supreme  court 
simply  was  that  the  plaintiff  should  pay  to 
him  the  amount  which  the  plaintiff  had  all 
the  time  expressed  bis  willingness  and  readi- 
ness to  pay,  but  without  interest,  because 


Powell  had  refused  to  accept  the  tender  when 
made  to  bim  by  the  plaintiff.  It  cannot, 
therefore,  with  any  propriety  be  said  that 
Powell  gained  anything  by  the  former  ap- 
peal, but,  on  the  contrary,  he  lost  everything 
for  which  he  had  contended  throughout  the 
whole  case.  The  judgment  of  this  court  is 
that  the  Judgment  appealed  from,  except  as 
modified  herein,  be  affirmed. 


TABB   &  JENKINS   HARDWARE   CO.   ▼. 

GELiZER. 

(Supreme  Conrt  of  South  Carolina.     March  23, 

1895.) 

ArriDAVIT  OS  ATTAOHMSST— FRAODnLSNT  CoK- 

VBTi.isoB  or  Pbofebtt. 

1.  An  affidavit  for  an  attachment  8aS> 
cientlyaversan  intent  to  defraud  creditorB, where 
it  alleges  that  the  debtor  has  disposed  of  a  large 
proportion  of  his  property  with  such  intent,  by 
mortgages  on  Us  entire  stock  of  goods  for  more 
than  their  actual  value,  and  stating  that  the 
debtor  admitted  that  two  of  the  mortgages  se- 
cured an  amount  much  greater  than  was  actually 
due,  and  that  he  declined  to  give  any  informa- 
tion concerning  the  other  mortgages. 

2.  A  mortgage  by  the  debtor  on  his  stock  of 
goods,  having  effect,  after  condition  broken,  to 
divest  him  of  the  title,  and  vest  it  in  tlie  mort- 
gagees, is  such  an  assignment  of  his  property  as 
authorizes  an  attachment  for  disposing  of  prop- 
erty with  the  intent  to  defraud  creditors. 

Appeal  from  common  pleas  circijdt  court  of 
York  county;  R.  C.  Watts,  Judge. 

Action  by  Tabb  &  Jenkins  Hardware  Com- 
pany against  John  Gelzer  on  certain  promis- 
sory notes,  and  also  by  service  of  summons 
and  attachment  of  the  defendant's  property. 
From  the  refusal  of  a  motion  to  dissolve  tbe 
attachment,  defendant  appeals.     Affirmed. 

The  following  is  tbe  affidavit  in  attach- 
ment: 

"Personally  appeared  Charles  T.  Jenldns, 
and  made  oath  that  he  is  the  secretary  and 
treasurer  of  the  Tabb  &  Jenkins  Hardware 
Company,  a  corporation  duly  incorporated 
under  the  laws  of  Maryland,  witb  its  princi- 
pal business  office  in  the  city  of  Baltimore,  In 
the  state  of  Maryland,  and  with  power, 
among  other  things,  to  make  contracts  and  to 
sue  and  be  sued.  Second.  That  four  sepa- 
rate causes  of  action  exist  in  favor  of  the 
plaintiff  and  against  the  defendant,  arising 
as  follows:  (1)  On  account  of  the  certain 
promissory  note  made  by  tbe  defendant  to 

the  plaintiff  on  the day  of ,  in  the 

sum  of  two  hundred  dollars,  due  and  payable 
on  the  27th  day  of  December,  1893,  besides 
Interest  thereon  from  matiurity,  and  protest 
fees  in  the  sum  of  $2.25.  (2)  On  account  of 
the  certain  promissory  note  made  and  de- 
livered by  tbe  defendant  to  the  plaintiff  on 
the  26th  day  of  October,  1893,  due  and  paya- 
ble on  the  15th  day  of  January,  1894,  In  tbe 
sum  of  one  hundred  and  thirty-six  and 
"/loo  dollars,  t>esides  interest  thereon  after 
maturity,  and  protest  fees  In  the  sum  of 
$2.25.  (3)  On  account  of  tbe  certain  promis- 
sory note  made  and  delivered  by  tbe  defend- 
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ant  to  the  plaintiff  on  the  8th  day  of  Norem- 
ber,  1893,  In  the  sum  of  one  hundred  and  one 
*Vioo  dollars,  due  and  payable  on  the  15th 
day  of  January,  1894,  besides  Interest  there- 
on after  maturity,  and  protest  fees  in  the 
sum  of  $2.75.  (4)  On  account  of  the  cer- 
tain promissory  note  made  and  delivered  by 
the  defendant  to  the  plaintiff  on  the  4th  day 
of  December,  1893,  In  the  sum  of  one  hun- 
dred and  fifty-three  and  ^/lot  dollars,  due 
and  payable  on  the  25th  day  of  January, 
1894,  besides  Interest  thereon  after  maturity; 
that  no  part  of  the  said  notes  above  men- 
tioned, either  of  principal  or  interest,  has 
been  paid,  except  $1.68  credited  January  22, 
1894,  but  otherwise  remains  wholly  due  and 
unpaid.  Third.  That  the  defendant,  John 
Gelzer,  has  already  disposed  of  a  very  large 
portion  of  his  property,  to  wit,  more  than 
three  thousand  dollars,  with  Intent  to  defeat, 
delay,  hinder,  and  defiaud  his  creditors,  and 
particularly  the  plaintiff.  In  the  collection  of 
the  debts  to  It  Justly  due  and  owing  by  the 
defendant,  having  already  mortgaged  his  en- 
tire stock  of  goods  for  far  more  than  theta: 
actual  value,  as  follows,  viz.:  By  chattel 
mortgage  to  the  Savings  Bank  of  Rock  Hill, 
S.  C,  dated  December  2,  1893,  in  the  sum  of 
(3,100,  due  and  payable  December  15,  1893, 
recorded  In  the  office  of  the  register  of  mesne 
conveyance  for  York  county  on  the  5th  day 
of  January,  1894.  (2)  A  certain  other  chattel 
mortgage  to  the  Savings  Bank  of  Rock  Hill, 
S.  C,  dated  January  21,  1893,  In  the  sum  of 
^,000,  to  secure  an  alleged  note  In  the  snm 
oT  $2,000,  due  and  payable  one  day  after 
date,  recorded  In  the  office  of  the  register  of 
mesne  conveyance  for  York  county  on  the  5th 
day  of  January,  1894.  (3)  A  certain  other 
chattel  mortgage  to  J.  J.  Wescoat,  trustee, 
dated  August  17,  1892,  to  secure  alleged  note, 
due  forty  days  after  date.  In  the  sum  of 
seven  hundred  dollars,  but  said  mortgage 
was  not  recorded  until  the  10th  day  of  Jan- 
uary, 1894.  (4)  A  certain  other  chattel  mort- 
gage to  John  L.  Ancrum,  dated  the  1st  day 
of  September,  1892,  to  secure  an  alleged  In- 
debtedness of  $1,500,  due  and  payable , 

but  said  mortgage  was  not  recorded  until  the 
Slst  day  of  January,  1894.  Affiant,  after  dis- 
covering that  the  aforesaid  mortgages  were 
on  record,  which  be  did  for  the  first  time  on 
the  3d  day  of  February,  1894,  called  upon 
the  aforesaid  John  Gelzer  at  his  place  of 
business  In  Rock  Hill,  York  county,  South 
Carolina,  on  the  5th  day  of  February,  1894, 
and  requested  the  said  John  Gelzer  to  make 
an  explanation  of  the  aforesaid  mortgages. 
In  response  to  a  direct  Inquiry  on  the  part  of 
the  affiant,  as  to  the  nature  and  amount  of 
the  said  Gelzer'a  alleged  Indebtedness  to  the 
Savings  Bank  of  Rock  Hill,  the  said  John 
Gelzer  made  evasive  answer,  but,  upon  being 
pressed  for  a  direct  answer  by  affiant,  he 
(Gelzer)  answered,  'Oh,  I  never  did  owe  the 
bank  anything  like  $5,100;  I,  In  fact,  did  not 
owe  the  bank  more  than  $3,100,'— or  words  to 
that  effect    Affiant  then  for  a  little  while 


left  the  store  of  the  said  John  Gelzer,  who  up 
to  that  time  had  remained  mum  and  noncom- 
municatlve  as  to  the  mortgages  to  J.  J.  Wes- 
coat and  John  L.  Ancrum,  in  the  sum  of  $700 
and  $1,500,  respectively;    but  after  affiant's 
return,  from  fifteen  to  twenty  minutes  from 
the  time  of  his  rethrement  from  said  store, 
he  asked  the  said  John  Gelzer  for  a  direct 
explanation  of  the  mortgages  to  those  par- 
ties.    Gelzer  replied  that  he  did  not  owe  J.  J. 
Wescoat  anything  like  seven  hundred  dol- 
lars, and  not  more  than  three  hundred  dol- 
lars, and  would  not  offer  any  explanatloo 
whatever  of  the  mortgage  Indebtedness  to  J. 
Lk  Ancrum.     And  affiant,  upon  the  strength 
of  the  Information  furnished  by  the  admis- 
sion of  the  aforesaid  John  Gelzer  that  he 
never  did  owe  the  Savings  Bank  of  Rock 
HUl,  S.  C,  more  than  $3,100,  nor  J.  J.  Wes- 
coat; trustee,  more  than  $300,  and  from  the 
record  of  the  above-mentioned  mortgages  la 
the  office  of  the  register  of  mesne  conveyance 
for  York  county,  in  the  state  of  South  Caro- 
lina,  firmly   believes  and  charges   that  the 
said  mortgages  to  the  Savings  Bank  of  Rock 
Hill,  9nd  to  J.  J.  Wescoat,  trustee,  each  be- 
ing in  the  sum  of  $2,000  and  $400,  respective- 
ly, In  excess  of  the  amount  alleged  by  the 
said  John  Gelzer  to  have  been  actually  due  at 
the  date  said  mortgages  were  executed,  were 
really  executed  for  no  other  purpose  than  to 
defeat,  delay,  hinder,  and  defraud  the  cred- 
itors of  the  said  John  Gelzer,  and  particular- 
ly this  plaintiff.     Affiant  avers  further,  upon 
information  furnished  by  the  said  John  Gel- 
zer, that  he  Is  continuing  his  business,  and  Is 
barely  making  enough  to  t>ay  expenses,  and 
Is  thereby  depleting  and  exhausting  the  only 
aonrce  from  which  the  plaintiff  can  possibly 
realize  upon  their  debt,  and.  If  he  is  suffered 
to  continue,  he  will  completely  delay  and 
defeat  the  plaintiff  in  the  collection  of  bis 
debts,  now  past  due  and  owing.     Fonrtb. 
That  the  plaintiff  has  commenced  an  action 
against  the  defendant,  by  delivering  to  the 
sheriff  of  York  county,  the  summons  and 
complaint  in  the  foregoing  action,  to  be  forth- 
with served.     Sworn  to  and  subscribed  be- 
fore me   this   6th   day   of   February,    ISM. 
Charles   T.   Jenkins.      [L.    8.]     W.    Brown 
Wylle,  C.  C.  O.  Pleas." 

C.  E.  Spencer,  for  appellant  Flnley  St 
Brice  and  W.  B.  McCaw,  for  respondent 

McIVER,  C  J.  This  Is  an  appeal  from  an 
order  of  Judge  Watts  refusing  a  motion  to 
dissolve  an  attachment  The  motion  was 
based  upon  two  grounds:  (1)  That  the  at- 
tachment was  irregularly  issued;  (2)  that  it 
was  Improvldentiy  Issued;  and  the  same 
grounds  are  urged  in  support  of  this  appeaL 

The  first  question  turns  upon  the  hiqulry 
whether  the  facts  stated  In  the  affidavit  nix)n 
which  the  application  was  based  were.  If  true, 
sufficient  to  warrant  the  clerk  In  Issuing  the 
attachment  The  statute  provides  that  a 
warrant  of  atachment  may  be  Issued  "when- 
ever it  sball  appear  by  affidavit  that  a  cause 


Digitized  by 


Google 


S.  C.) 


GREEX  V.  NITER. 


263 


of  action  exists  against  snch  defendants 
*  *  *  and  that  the  defendant  *  *  •  has 
assigned,  disposed  of,  secreted,  or  Is  about 
to  assign,  dispose  of  or  secrete  any  of  his 
or  its  property"  with  Intent  to  deiraud  his 
creditors.  So  that  the  practical  Inquiry  here 
is  whether  it  appears  by  the  affldavit  of 
Charles  T.  Jenkins,  upon  which  the  clerk  is- 
sued the  warrant  of  attachment,  that  a  cause 
of  action  against  the  defeuaant  exists,  and 
that  such  defendant  has  assigned,  disposed 
of,  or  secreted,  or  is  about  to  asign,  dispose 
of,  or  secrete,  any  of  his  property  with  Intent 
to  defraud  his  creditors.  Without  setting 
forth  here  a  copy  of  this  affidavit,  which, 
however,  should  be  incorporated  in  the  re- 
port of  this  case,  it  is  sufficient  to  say  that, 
if  the  statements  contained  in  such  affidavit 
are  true,— and,  for  the  purposes  of  this  inqui- 
ry, they  must  be  so  taken,— there  can  be  no 
doubt,  and  indeed  It  Is  not  questioned,  that  it 
does  appear  from  such  affidavit  that  a  cause 
of  action  against  the  defendant  does  exist; 
but  the  contention  on  the  part  of  the  appel- 
lant is  tliat  the  further  essential  fact  that 
defendant  has  assigned  or  disposed  of  his 
property  «rlth  intent  to  defraud  bis  creditors 
does  not  appear  from  said  affidavit  It  Is 
stated  In  the  affidavit  that  the  defendant  has 
4tlready  disposed  of  a  very  large  portion  of 
his  property  with  Intent  to  defraud  his  cred- 
itors, particularly  the  plaintiffs,  by  giving 
mortgages,  four  in  number,  on  his  entire 
stock  of  goods,  for  far  more  than  their  actu- 
al value,  the  particulars  of  which— dates, 
amounts,  maturity,  and  when  recorded— are 
I>artlcularly  set  forth,  none  of  which,  except 
the  last,  were  recorded  in  due  time,  which 
was  excuted  on  the  15th  of  December,  VHiS, 
and  recorded  on  the  6th  of  January,  ISM; 
that  as  soon  as  affiant,  as  one  of  the  officers 
of  the  plaintiff  company,  learned  that  these 
mortgages  had  been  executed,  to  wit,  on  the 
5th  of  February.  1884,  he  called  upon  defend- 
ant for  an  explanation  of  these  large  mort- 
gages covering  the  great  bulk  of  his  property, 
and  was  at  first  met  with  evasive  answers, 
but  finally  defendant  admitted  that  two  of 
these  mortgages  purported  to  secure  the  pay- 
ment of  amounts  much  greater  than  were 
really  due,  and  as  to  another  of  the  mort- 
gages, purporting  to  secure  the  payment  of 
the  amount  of  91.S00,  defendant  declined  to 
give  any  information  or  explanation;  and 
affiant  further  avers,  upon  information  de- 
rived from  the  defendant  himself,  "that  he  is 
continuing  his  business,  and  is  barely  mak- 
ing enough  to  pay  expenses,"  and  that  he  "la 
thereby  depleting  and  exhausting  the  only 
source  from  which  the  plaintiffs  can  possibly 
realize  upon  their  debt,  and.  If  be  is  suffered 
to  continue,  will  completely  delay  and  defeat 
the  plaintiffs  in  the  collection  of  their  debts 
now  past  due  and  owing."  These  facts,  thus 
briefly  outlined,  seem  to  us  sufficient  to 
make  It  appear  to  the  officer  issuing  the  war- 
rant of  attachment  that  there  was  a  fraudu- 
lent intent  on  the  part  of  the  defendant  in 


making  these  mortgages.  But  in  the  argu- 
ment here  counsel  for  appellant  intimates  a 
doubt  whether  a  mortgage  Is  such  an  as- 
signment or  disposition  of  property  as  is 
contemplated  by  the  attachment,  and,  though 
not  pressing  the  argument  upon  that  point, 
cites  the  case  of  Ivy  v.  Caston,  21  a  C.  6S3. 
It  will  be  seen,  however,  by  reference  to  page 
589,  that  the  court  expressly  declined  to  con- 
sider the  question,  because  unnecessary  to 
the  decision  of  that  case.  We  must  say  that 
we  see  no  reason  why  a  mortgage  of  persoual 
property,  after  condition  broken,  may  not  be 
regarded  as  an  assignment  or  disposition  of 
such  property,  within  the  purview  of  the  at- 
tachment law,  as  the  title  to  the  property 
then  passes  to  and  is  veste  J  in  the  mortgage.', 
and  is  thereby  effectually  placed  beyond  the 
reach  of  other  creditors,  for  the  manifest  ob- 
ject of  the  attachment  law  was  to  reach  any 
case  in  which  a  debtor  undertakes,  fraudu- 
lently, to  place  his  property  beyond  the  reach 
of  his  creditors.  We  do  not  think  there  was 
any  error  on  the  part  of  the  circuit  judge  in 
refusing  the  motion  to  dissolve  the  attach- 
ment upon  the  ground  of  Irregularity. 

The  only  remaining  inquiry  is  whether  the 
attachment  was  improvldently  issued,  and, 
this  being  a  question  of  fact,  it  is  very  doubt- 
ful, to  say  the  least  of  it,  whether  this  court 
can  take  Jurisdiction  of  such  a  question, 
since  the  case  of  Sharp  v.  Palmer,  31  S.  C. 
444,  10  S.  E.  88,  notwithstanding  what  has 
been  Intimated,  though  not  decided,  in  the 
previous  case  of  Claussen  v.  Easterling,  19 
S.  C.  515.  But,  even  if  we  had  the  power  to 
review  the  findings  of  fact  made  by  the  cir- 
cuit judge,  we  think  bis  findings  are  sus- 
tained by  a  review  of  all  the  testimony  in 
the  case.  The  judgment  of  this  court  is  that 
the  Judgment  of  the  circuit  court  be  affirmed. 


ORBBN  et  aL  v.  NIVEB  et  aL 

{Supreme  Court  of  South  Carolina.     March  26, 

1895.) 

QUIBTIKO  TlTLS— PXRTIBS. 

The  United  States  is  a  necessary  party 
to  an  action  to  remove  a  cloud  from  the  title  to 
lands,  the  right  of  recovery  in  which  depends  up- 
on the  validity  of  a  govemmentgrantoithelandl 
to  a  negro,  pursuant  to  Act  Cong.  July  16,  1866, 
for  the  relief  of  freedmen,  etc.,  where  two  of 
the  questions  involved  and  necessary  to  a  com- 
plete determination  are  as  to  whether  the  man- 
ner In  which  the  certificate  of  sale  was  obtained 
did  not  render  it  void,  and  whether  such  convey- 
ance dill  not  work  a  forfeiture  of  the  grantee  s 
rights  to  the  United  States  as  his  grantor. 

Appeal  from  common  pleas  circuit  court  of 
Beaufort  county;  James  F.  Izlar,  Judge. 

Action  by  lAura  Green  and  others  against 
Christian  W.  Niver  and  others  to  remove 
an  alleged  cloud  from  the  title  to  certain 
lands.  From  a  judgment  for  defendants, 
plaintiffs  appeal.  Reversed,  and  complaint 
dismissed  for  want  of  jurisdiction. 

The  following  are  the  decree  and  excep- 
tions: 
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Decree. 
"The  plaintiffs,  as  heirs  at  law  of  one 
Adam  Green,  Sr.,  brlngr  this  action  against 
the  defendants  to  remove  an  alleged  cloud 
from  their  title  to  the  piece  or  parcel  of  land 
mentioned  and  described  In  the  complaint. 
The  cause  of  action,  as  set  out  In  the  com- 
plaint, la  that  on  the  29th  day  of  March, 
1872,  In  pursuance  of  an  act  of  congress  en- 
titled 'An  act  to  continue  In  force  and  to 
amend  "An  act  to  establish  a  bureau  for  the 
relief  of  freedmen  and  refugees,"  and  for 
other  purposes,'  approved  July  IB,  1806,  and 
acts  amendatory  thereto,  the  piece  or  parcel 
of  land  described  In  the  complaint  was  sold 
and  conveyed  to  Adam  Green,  Sr.,  the  head 
of  a  family  of  the  African  race,  for  the  sum 
of  fifty  dollars,  and  that  a  certificate  of  the 
sale  was  delivered  to  said  Adam  Green,  Sr., 
who  became  seised  and  possessed  of  said 
premises  as  owner  in  fee  simple,  subject  to 
the  provisions  of  said  act;  that  said  Adam 
Green,  Sr.,  died  Intestate  in  the  year  1S81, 
leaving,  surviving  him,  as  his  heirs  at  law, 
bla  children,  Perry  Green,  and  the  plaintiffs 
Adam  Green,  Jr.,  William  Green,  Elsie  Green, 
and  Bacchus  Green;  that  P«Ty  Green  died 
intestate,  In  the  year  1882,  leaving,  snrviving 
him,  as  his  heirs  at  law,  his  children,  the  In- 
fant plaintiffs,  Laura  Green  and  Lydia  Green; 
that  Bacchus  Green,  on  the  18th  of  April, 
1892,  conveyed  to  Adam  Green,  in  fee  simple, 
all  his  undivided  interest  in  the  premises; 
that  the  plaintiffs  are  now  seised  and  are  In 
possession  of  said  premises  as  owno:^  In  fee 
simple;  that  on  the  30th  day  of  March,  1872, 
the  said  Adam  Green,  Sr.,  was  an  illiterate 
negro,  imaccustomed  to  holding  property, 
and  Incapable  of  properly  attending  to  busi- 
ness and  of  alienating  said  premises;  and 
that  on  or  about  that  day  the  defendants 
Christian  W.  NIver  and  W.  H.  Nlver,  as 
plalntlfts  are  Informed  and  believe,  fraudu- 
lently took  advantage  of  the  incapacity  of 
said  Adam  Green,  Sr.,  and  without  paying 
him  any  consideration  th«:efor,  procured  him 
to  sign,  seal,  and  deliver  a  certain  writing, 
which  appears  upon  its  face  to  be  a  deed, 
and  to  convey  said  premises  to  Christian  W. 
Nlverand  W.  H.  Nlver,  in  consideration  of  one 

dollar;  and  that  said  deed  was  on  the 

day  of  April,  1872,  recorded  In  the  office  of 
the  register  of  mesne  conveyance  for  Beau- 
fort  county,  and  the  defendant  Agnes  Nlver 
claims  some  Interest  under  said  deed,  which 
is  a  cloud  upon  the  title  of  the  plaintiffs  to 
sold  premises.  It  may  be  well  to  state  here 
that,  since  the  commencement  of  this  action, 
the  said  Adam  Green,  Jr.,  has  died,  Intestate, 
leaving,  surviving  him,  as  his  heirs  at  law, 
his  widow,  Jnlla  Green,  and  three  children, 
to  wit,  Margaret  Green,  Joseph  Green,  and 
Abram  Green,  Infants,  all  of  whom  are  In- 
fants under  the  age  of  fourteen  years;  and 
that,  by  an  order  of  this  court  made  in  this 
cause,  William  Green  was  appointed  the 
guardian  ad  litem  of  Lanra  and  Lydia  Green, 
In  the  place  and  stead  of  Adam  Green,  de- 


ceased; and  that  Julia  Green  and  her  infant 
children  were  substituted  as  plaintiffs  In  the 
action  in  the  place  and  stead  of  Adam  Green, 
Jr.,  deceased,  and  authorized  to  prosecute  the 
same,  without  prejudice  to  any  of  the  pro- 
ceedings already  had  In  the  cause.  The  tes- 
timony was  taken  and  reported  to  the  court 
by  S.  J.  Bamfield,  the  clerk  of  this  court,  un- 
der and  by  virtue  of  an  order  made  for  that 
pivpose. 

"A  complaint  of  this  nature  must  set  forth 
the  plaintiff's  title,  and  must  show  In  some 
way  that  the  defendant  is  setting  up  a  cloud 
upon  It  'A  cloud  upon  a  title  Is  a  title  or  In- 
cumbrance apparently  valid,  but  In  fact  In- 
valid.' In  Lick  v.  Bay,  43  Gal.  83,  It  was 
held  that  a  title  which.  If  asserted  by  action 
and  put  in  evidence,  would  compel  the  pro- 
duction of  defendant's  title  as  a  defense,  is 
a  cloud  which  the  latter  may  call  upon  equity 
to  remove.  To  the  same  effect  is  our  own 
case  of  Ketchln  v.  McCarley,  28  S.  C.  7,  11 
8.  E.  1099.  In  order  to  maintain  the  action, 
the  plaintiff  must  have  possession,  unless  the 
title  is  an  equitable  one,  Incapable  of  effectu- 
al assertion  at  law,  or,  as  is  held  In  some  of 
the  states,  unless  the  land  is  vacant.  In  or- 
der that  the  plaintiff  may  recover,  he  must 
not  only  establish  his  tltle^  but  the  proof 
must  clearly  show  the  hostility  of  the  deed 
of  the  defendant  which  he  seeks  to  set  aside 
as  a  cloud  upon  his  title.  The  plaintiffs  In 
the  present  action  have  set  forth  the  title  un- 
der which  they  claim  to  be  the  owners  in  fee 
of  the  premises  described  In  the  complaint, 
and  upon  which  they  contend  a  cloud  is  cast 
by  the  deed  made  by  Adam  Green,  Sr.,  to 
Christian  W.  Nlver  and  W.  H.  Nlver.  They 
have  also  alleged  possession  of  the  premises 
In  themselves  at  the  commencement  of  the 
action;  and  that  the  title  which  constitutes 
a  cloud,  while  apparently  valid  on  Its  face.  Is 
really  Invalid.  These  facts,  upon  which  the 
controversy  mainly  depends,  are  denied,  and 
the  Issues  thus  raised  constitute  the  impor- 
tant questions  to  be  considered  and  deter- 
mined. 

"The  question  of  possession  In  the  plaintiffs 
at  the  commencement  of  the  action,  I  think, 
has  been  fully  established.  While  there  may 
be  some  circumstances  connected  with  the 
manner  in  which  the  possession  was  ob- 
tained calculated  to  raise  a  suspicion  as  to 
Its  fairness,  yet  the  testimony  satisfies  me 
that  there  was  no  frand  or  deception  prac- 
ticed by  the  plaintiffs  In  gaining  possession 
of  said  premises.  Now,  as  to  the  title  of 
tho  plaintiffs  to  the  premises.  Have  they  es- 
tablished any  title  to  these  premises?  This 
fact  is  put  In  issue,  and,  before  they  can  ob- 
tain the  relief  demanded,  they  must  show  ti- 
tle In  themselves.  To  do  this,  they  have  at- 
tempted to  show  the  invalidity  of  the  deed 
executed  by  their  ancestor  to  Christian  W. 
Nlver  and  W.  H.  Nlver.  This  deed  is  at- 
tacked on  two  grounds:  First,  that  It  was 
fraudulently  obtained;  secondly,  that  it  is 
void  by  reason  of  the  fact  that  It  was  made 
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In  Tlolatlon  of  the  prorlsiong  of  the  act  of 
confess  entitled  'An  act  for  the  collection  of 
direct  taxes  In  insurrectionary  districts  with- 
in the  United  States,  and  for  other  pur- 
poses,' approved  June  7, 1862,  and  of  the  acts 
amendatory  of  the  same,  approved  February 
6,  1863,  and  March  S,  1865,  and  of  the  act 
entitled  'An  act  to  continue  In  force  and  to 
amend  "An  act  to  establish  a  borean  for  the 
relief  of  freedmen  and  refugees,"  and  for  oth- 
er purposes,'  attested  July  16,  1866,  among 
which  It  is  provided  that  the  lands  sold  in 
compliance  with  the  provisions  thereof  *sliall 
not  be  alienated  by  their  purchasers  within 
six  years'  from  and  after  the  passage  of  the 
last-mentioned  act 

"The  first  ground  may  be  dismissed  with 
very  few  words.  The  testimony.  In  my  opin- 
ion, fails  to  establish  the  allegrations  of  fraud 
and  undue  advantage  charged  against  the  de- 
fendants Christian  W.  Nlver  and  W.  H.  Niver 
In  the  complaint  It  seems  to  me,  from  the 
testimony,  that  the  transaction  between  the 
Nlvers  and  Adam  Green,  Sr.,  was  nothing 
more  than  an  attempt  on  the  part  of  the  par- 
ties to  evade  the  provisions  of  the  acts  of 
congress  ift  regard  to  the  sale  of  the  lands  in 
question.  The  Nlvers  were  anxious  to  ob- 
tain the  title  to  these  lands.  They  knew  that 
under  the  provisions  of  said  acts,  these 
lands  could  only  be  sold  to  'heads  of  families 
of  the  African  race.'  They  therefore  fur- 
nished Adam  Green,  Sr.,  with  the  money  to 
purchase  said  lands  (he  being  the  head  of  a 
family  of  the  African  race,  and  entitled  un- 
der said  acts  to  purchase),  with  the  under- 
standing that  be  would,  upon  obtaining  the 
certificate  of  sale,  convey  the  same  to  them. 
This  the  said  Adam  Green,  Sr.,  In  pursuance 
of  the  understanding  between  himself  and 
the  Nlvers,  did.  Admit  that  this  was  In 
fraud  of  the  government  regulations  as  to  the 
sale  of  these  lands,  and  that  no  resulting 
trust  could  be  raised  out  of  such  transac- 
tion in  favor  of  the  Nivors.  How  does  this 
help  the  plaintiff  a?  If  a  contest  had  arisen 
betweoi  the  Nlvers  and  Adam  Green,  Sr., 
before  his  conveyance  to  them,  growing  out 
of  the  purchase,  thwe  might  have  been  some 
force  In  the  position.  But  Adam  Green,  Sr., 
saw  proper,  after  obtaining  the  certificate  of 
sale,  to  convey  these  lands,  in  putsuuace  of 
his  agreement  and  understanding,  to  the 
Nlvers;  and  this.  It  seems  to  me,  disposes 
of  the  question  of  resulting  trust  The  pres- 
ent action  is  not  one  of  the  Nlvers  against 
Adam  Green,  Sr.,  to  enforce  a  resulting  trust 
In  relation  to  these  lands  by  reason  of  their 
having  furnished  the  money  to  Adam  Green, 
Sr.,  to  purchase  the  same,  and  he  having  tak- 
en title  thereto  In  his  own  name.  I  am  fully 
aware  that  equity  will  not  enforce  a  trust  cre- 
ated for  an  illegal  and  fraudulent  purpose, 
and  that  a  resulting  trust  will  not  be  raised 
or  enforced  in  ccmtravoition  of  public  policy 
or  the  provlaions  of  a  statute.  But  as  I  con- 
sider It  the  case  now  under  consideration 
does  not  fall  within  these  well  known  and  es- 


tablished principles.  If  the  transaction  be- 
tween Adam  Green,  Sr.,  and  the  Nlvers  was 
a  fraud  on  the  government,  from  the  fact  that 
It  was  in  violation  of  the  spirit  of  the  acts 
of  congress  above  mentioned  and  of  the  gov- 
ernment regulations  In  regard  to  the  sale 
and  disposition  of  these  lands,  and  rendered 
the  whole  transaction  null  and  void,  It  must 
follow  that  Adam  Green,  Sr.,  obtained  no 
title  by  the  certificate  of  sale,  which,  even  by 
a  valid  conveyance,  could  be  transferred  to 
the  Nlvers,  or  which,  In  case  he  made  no 
valid  sale  to  the  Nlvers,  could  descend  to  his 
heirs.  If  the  transaction  between  Adam 
Green,  Sr.,  and  the  Nlvers  was  void  by  rea- 
son of  the  fraud  perpetrated  on  the  govern- 
ment then  the  certificate  of  sale  conferred 
no  title  on  Adam  Green,  Sr.,  and  the  plain- 
tiff can  claim  no  title  to  the  premises  there- 
under. If  the  foregoing  conclusions  are  cor- 
rect It  follows  that  the  plaintiffs  have  fail- 
ed to  establish  title  to  the  premises,  or  an 
interest  in  the  same  which  would  warrant 
the  court  of  equity  in  granting  the  relief 
demanded. 

"I  might  well  stop  here.  But  it  may  not 
be  amiss  to  consider  the  other  ground  on 
which  the  plaintiffs  mainly  rely.  For  the 
sake  of  the  discussion,  let  It  be  admitted 
that  there  was  no  fraud  practiced  on  the 
gevemment  In  obtaining  the  certificate  of 
sale,  and  that  the  transaction  up  to  this  pomt 
was  not  only  regular,  but  bona  fide.  Can 
this  better  the  condition  of  the  plaintiffs, 
and  invest  them  with  sufilclent  title  to  main- 
tain this  action?  The  sale  to  Adam  Green, 
Sr.,  by  the  government  of  the  United  States, 
was  made  at  private  sale  for  cash.  The  cer- 
tificate of  sale  bears  date  the  'zutn  day  of 
March,  1872.  The  habendum  clause  of  the 
certificate  reads  as  follows:  'To  have  and  to 
hold  the  same  to  him,  bis  heirs  and  assigns, 
subject  to  all  the  provisions  of  the  aforesaid 
acts,  among  which  it  is  provided  that  the 
said  Adam  Greeb,  Sr.,  or  his  heirs,  shall  not 
alienate  the  aforesaid  tract  or  parcel  of  land 
within  six  years  from  and  aft«-  the  IGth  day 
of  July,  1866.'  On  the  30th  of  March,  1872. 
the  day  following  the  date  of  the  certificate, 
and  within  six  years  from  the  16th  of  July, 
1866,  Adam  Green,  Sr.,  conveyed  the  said 
tract  or  parcel  of  land  to  Christian  W.  Nlver 
and  W.  H.  Nlver  in  fee  simple.  The  question 
presented  by  this  state  of  facts  Is:  Was  the 
restraint  on  alienation  contained  in  the  cer^ 
tificate  of  sale  to  Adam  Green,  Sr.,  of  such 
validity  as  to  render  the  conveyance  made 
by  him  to  Christian  W.  Nlver  and  W.  H. 
Nlver  Invalid,  and  at  the  same  time  not 
affect  in  any  degree  the  conveyance  to  Adam 
Green,  Sr.,  from  the  government  of  the  Unit- 
ed States? 

"In  considering  this  question,  it  Is  neces- 
sary to  recall  the  status  of  the  fteedmen  In 
the  South  at  the  time  the  act  of  congress  of 
the  16th  of  July,  1866,  was  passed,  and  their 
status  at  the  time  the  land  in  question  was 
purchased  by  Adam  Green,  Sr.    The  certifl- 
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«ate  of  purchase  issued  to  Adam  Green,  Sr., 
by  the  United  States  for  this  tract  or  parcel 
of  land,  has  been  treated  throughout  the  ar- 
gument by  the  attorneys  as  being  as  bind- 
ing and  valid  as  a  patent,  and  for  the  pur- 
pose «f  this  discussion  I  shall  so  treat  it  At 
the  time  the  act  of  congress  of  July  16, 
18CC,.was  passed,  the  freedmen  of  the  South 
were  the  'wards  of  the  nation.'  Relying  up- 
on the  kindness  and  power  of  the  United 
States  government,  the  freedmen  looked  to 
it  for  care  and  protection;  and,  aa  such 
wards,  they  were  entitled  to  receive  from  the 
government  that  care  and  protection  which 
Is  due  from  a  guardian  to  a  ward.  With  the 
view  of  protecting  these  wards  of  the  nation 
from  the  superior  capacity  of  their  more  in- 
telligent neighbors,  and  of  preventing  them 
from  being  wronged  in  contracts  for  sale  of 
the  lands  acquh-ed  by  them  from  the  govern- 
ment, a  restraint  on  alienation  for  a  limited 
period  was  imposed  by  the  government.  At 
this  time  the  provision  was  doubtless  valid. 
It  was  certainly  wise  and  proper.  The  four- 
teenth amendment  to  the  constitution  of  the 
United  States  became  a  part  of  the  constitu- 
tion In  July,  1S6S.  By  this  amendment  the 
freedmen  became  citizens  of  the  United 
States  and  of  the  states  in  which  they  resid- 
ed. The  relation  which  had  theretofore  ex- 
isted between  the  United  States  government 
and  the  freedmen  was,  by  the  adoption  of  the 
fourteenth  amendment  to  the  constitution, 
broken  up,  and  a  newer  and  higher  relation 
was  formed.  The  freedmen  after  July,  18G8, 
were  no  longer  the  wards  of  the  nation. 
Their  status  liad  changed  from  that  of  a 
ward  of  the  nation  to  that  of  a  citizen  of  the 
United  States  and  of  the  state  in  which  they 
resided.  As  citizens,  the  freedmen  were  en- 
titled to  all  the  privileges  and  immunities  of 
other  citizens.  Every  civil  and  political  right 
belonging  to  other  citizens  of  the  United 
States  and  of  the  state  In  which  the  freed- 
men resided  was  by  this  amendment  to  be 
«nJoyed  by  them.  Like  other  citizens,  they 
were  Invested  with  the  power  to  acquire, 
hold,  and  enjoy  property,  and  to  devise,  con- 
vey, and  dispose  of  the  same. 

"Now,  when  Adam  Green,  Sr.,  purchased 
the  land  in  question,  and  received  the  certlfl- 
-cate  of  purchase,  he  was  not  a  ward  of  the 
nation,  but  a  citizen  of  the  United  States  and 
this  state.  The  title  which  be  acquired  was 
a  title  in  fee.  It  is  true  that  there  was  in 
the  certificate  of  purchase  a  restraint  against 
alienation  by  him  within  six  years  from  the 
16th  day  of  July,  1866;  but  the  reason  for 
the  condition  had  ceased  long  before  he  be- 
came the  purchaser.  If  the  view  for  which  I 
contend  be  correct,  then  wherein  does  this 
case  differ  from  a  case  where  the  fee  is  con- 
veyed to  any  other  citizen  clogged  with  a  re- 
straint on  alienation  within  a  limited  period? 
It  is  against  the  policy  of  the  law  to  allow 
restraints  to  be  imposed  on  the  alienation  of 
«n  estate  in  fee.  One  cannot,  I  apprehend, 
-create  an  estate  in  fee,  and  deprive  the  ten- 


ant of  those  essential  rights  which  the  law 
annexes  to  such  an  estate.  The  law  is 
against  such  restraints,  however  limited  aa 
to  time.  Gray,  Restr.  AUen.  Prop.  Si  8,  13, 
23,  64.  The  mere  fact  that  the  gia.ntor  here 
was  the  United  States  ought  not  to  change 
the  rule,  The  sale  was  for  cash,  to  a  citizen, 
and  in  fee  simple.  Under  the  circumstan- 
ces, I  fail  to  see  how  the  conveyance  by 
Adam  Green,  Sr.,  to  the  Nivers,  can  be  held 
invalid,  being  otherwise  free  from  attack. 
The  fee  being  in  him,  the  restraint  imposed 
against  aiienatlcm  was  void.  Again,  it  does 
seem  to  me  that  even  if  the  condition  against 
alienation  was  valid,  the  United  States,  as 
grantor,  alone  had  the  right,  upon  breach  of 
the  condition,  to  take  advantage  of  it,  and 
enter  and  take  possession.  Certainly  these 
plalntlfTs  cannot  take  advantage  of  the 
breach  of  the  condition  if  any  has  been  com- 
mitted by  their  ancestor  in  making  the  con- 
veyance to  the  Nivers.  The  plainttfTs  have 
failed  to  establish  a  title  in  themselves,  and 
are  therefore  not  entitled  to  obtain  from  the 
court  the  relief  demanded  in  the  complaint 
It  is  therefore  ordered,  adjudged,  and  decreed 
that  the  complaint  be,  and  the  same  is  here- 
by, dismissed,  with  costs." 

Exceptions. 

"That  his  honor,  the  presiding  Judge,  erred 

(1)  in  holding  and  concluding  that  the  plaln- 
tlfTs failed  to  establish  title  in  themselves; 

(2)  in  holding  and  concluding  that  Adam 
Green,  Sr.,  obtained  no  title  by  the  certifi- 
cate of  sale,  which,  even  by  a  valid  convey- 
ance, could  be  transferred  to  the  Nivers.  or 
which,  in  case  he  made  no  valid  sale  to  the 
Nivers,  could  descend  to  his  heirs:  (3)  In 
holding  that  the  fact  that  the  Nivers  fur- 
nished the  purchase  money  to  Adam  Green. 
Sr.,  to  purchase  the  land,  and  then  convey 
to  them,  in  order  to  defeat  the  intention  of 
the  acts  of  congress,  and  In  violation  of  the 
spirit  of  said  acts  to  evade  the  provisions 
of  the  acts  of  congress  in  regard  to  the  sale 
of  the  lands  In  question,  rendered  the  sale 
from  the  government  to  said  Adam  Green 
null,  void,  and  inoperative  to  convey  or  vest 
title  in  said  Adam  Green,  Sr.;  (4)  In  holding 
that  the  restraint  on  alienation  contained  in 
the  act  of  congress  entitled  'An  act  to  con- 
tinue in  force  and  to  amend  "An  act  to  estab- 
lish a  bureau  for  the  relief  of  freedmen  and 
refugees,"  and  for  other  purposes,'  approved 
July  16,  1866,  was  abrogated  and  repealed 
by  the  adoption  of  the  fourteenth  amendment 
to  the  constitution  of  the  United  States;  (5i 
in  holding  that  the  restraint  on  alienation 
contained  In  said  act  of  congress,  as  recited  in 
the  certificate  of  sale  issued  to  Adam  Green, 
Sr.,  was  not  of  such  validity  as  to  render  the 
deed  of  conveyance  executed  by  Adam  Green, 
St.,  to  0.  W.  and  W.  H.  Nlver  Invalid;  («) 
In  holding  that  the  restraint  on  alienation,  re- 
cited in  the  certificate,  constituted  a  condi- 
tion subsequent,  for  the  breach  of  which  by 
the  plalntifts'  ancestor  they  coald  not  take 
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Advantage,  enter  and  take  poasession:  (7)  In 
aot  h<dcUng  and  concluding  that  the  said 
deed  from  Adam  Green,  Sr.,  to  the  said 
Nlvers  was  absolutdy  yold  In  fact,  while  up- 
on ita  face  It  Is  valid,  and  constitutes  a 
cloud  upmi  plaintilTs'  title." 

W.  H.  Townsend,  for  appellants.  Thos. 
Talblrd,  for  respondents. 

GARY,  J.  This  Is  an  action  commenced 
May  2,  1892,  by  the  plaintiffs,  who  are  the 
heirs  at  law  of  Adam  Green,  Sr.,  who  died 
intestate,  in  the  year  1881,  to  remove  an  al- 
leged cloud  upon  their  title  to  a  piece  of  land 
described  In  the  complaint,  and  situate  In 
Beaufort  county.  The  action  was  tried  be- 
fore bis  honor,  J.  F.  Izlar,  presiding  Judge,  at 
the  September,  1893,  term  of  the  court  of 
common  pleas  for  Beaufort  county.  It  Is 
stated  In  the  case  that  the  only  facts,  other 
than  those  found  in  the  decree  of  tbe  circuit 
jadge,  necessary  to  have  before  the  court  on 
tbe  hearing  of  this  appeal  are:  That  on 
March  29,  1872,  In  pursuance  of  the  act 
of  congress  entitled  "An  act  to  continue  in 
force  and  to  amend  'An  act  to  establish  a 
borean  for  the  relief  of  freedmen  and  refu- 
gees,' and  for  other  purposes,"  approved  July 
16, 1866,  and  the  acts  amendatory  thereto,  the 
land  described  in  the  complaint,  which  was 
tbe  property  of  the  United  States,  purchased 
by  them  under  the  direct-tax  acts  of  con- 
gress, was  sold  and  conveyed  to  Adam  Green, 
Sr.,  the  head  of  a  family  of  the  African  race, 
for  the  sum  of  $50,  and  a  certificate  of  sale 
was  delivered  to  said  Adam  Green,  Sr.  This 
certificate  is  dated  29th  of  March,  1872,  and 
the  habendum  clause  is  recited  In  the  decree. 
On  the  30th  of  March,  1872,  said  Adam  Green, 
Sr.,  executed  his  deed.  In  due  and  regular 
form,  purporting  to  convey,  for  valuable  con- 
sideration, the  said  land  to  the  defendants 
C.  W.  NIver  and  W.  H.  Nlver,  which  deed 
was  recorded  in  R.  M.  C.  ofi3ce  for  said  coun- 
ty in  April,  1872,  and  under  which  the  de- 
fendants claim,  and  which  the  plaintiffs  are 
seeking  to  set  aside  in  this  action.  The  oth- 
er facts  are  stated  In  the  decree  of  the  pre- 
siding Judge,  which,  together  with  the  ex- 
ceptions, will  accompany  the  report  of  the 
<ase. 

Section  143  of  the  Code  provides  that  the 
court  may  determine  any  controversy  be- 
tween the  parties  before  it  when  It  can  be 
done  without  prejudice  to  the  rights  of  oth- 
ers, or  by  saving  their  rights;  but,  when  a 
complete  determination  of  the  controversy 
(^nnot  be  bad  without  the  presence  of  other 
parties,  the  court  must  cause  them  to  be 
brought  in.  It  appears  in  the  proceedings 
berein  that  tbe  United  States  is  an  indispen- 
sable party,  in  order  to  have  a  complete  de- 
termination of  two  questions  arising  out  of 
this  controversy:  (1)  Whether  or  not  the 
manner  in  which  the  certificate  of  sale  was 
obtahied  did  not  render  it  null  and  void;  (2) 
whether  the  conveyance  of  the  property  by 
Adam  Green,  Sr.,  did  not  worlc  a  forfeiture 
of  bis  rights,  which  inured  to  the  benefit  of 


his  grantor,  the  United  States.  This  objec- 
tion may  be  raised  at  any  time,  and  is  juris- 
dictional in  its  nature.  In  the  case  of  Lowry 
V.  Thompson,  25  S.  O.  416,  1  S.  E.  141,  such 
objection  was  Inteiposed  by  the  supreme 
court  during  the  argument  of  the  case  in  that 
court,  and  was  sustained.  The  case  of  C!o- 
Inmbia  Water-Power  Co.  t.  Columbia  Electric 
Street  Railway,  Light  &  Power  Co.,  20  S.  B. 
1002,  which  has  just  been  decided  by  this 
court,  discusses  this  question  at  length,  and 
is  authority  for  the  conclusions  at  which  we 
liave  arrived  in  this  case. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  that  the  complaint  be  dismissed,  for 
want  of  Jiu'Isdlctlou,  without  prejudice  as  to 
the  merits  of  the  action. 

McIVER,  C.  J.  I  concur  in  what  I  under- 
stand to  be  the  practical  result  of  this  Judg- 
ment, to  wit,  the  dismissal  of  the  complaint. 
I  prefer,  however,  to  rest  my  conclusion  upon 
the  grounds  taken  In  tbe  circuit  decree,  rather 
than  upon  the  question  of  Jurisdiction,  inas- 
much as  I  have  some  doubts  on  tliat  point, 
and  the  question  of  Jurisdiction  was  not  ar- 
gued at  the  hearing;  for,  although  that  ques- 
tion may  be  raised  at  any  time,  even  in  this 
court,  I  think  it  would  be  better  that  the  par- 
ties should  be  first  heard  upon  the  question 
before  it  is  made  the  basis  of  the  decision. 
In  addition  to  the  views  presetted  by  the  cir- 
cuit Judge,  it  seems  to  me  that  the  position 
taken  by  counsel  for  respondents— that  the 
plaintiffs,  as  heirs  at  law  of  Adam  Green,  Sr., 
are  now  estopped  from  questioning  his  right 
to  convey— Is  well  taken;  for  even  conceding, 
what  I  am  not  to  be  understood  as  admitting, 
tliat  the  restraint  upon  ills  right  to  convey 
for  a  limited  time,  contained  in  his  certificate 
of  purchase,  did  have  the  effect  of  preventing 
him  from  exercising  such  right  at  tbe  time 
be  made  the  deed  to  the  defendants,  yet,  up- 
on the  expiration  of  the  time  so  limited,  bis 
right  to  convey  could  not  be  disputed,  and 
both  be  and  his  heirs  would  be  estopped  from 
now  disputing  tbe  validity  of  the  conveyance 
previously  made,  upon  the  principle  that  one 
who  conveys  land  to  which  he  has  no  title  at 
the  time,  and  no  right  to  convey,  but  subse- 
quently acquires  a  good  title,  is  estopped 
from  disputing  bis  previous  conveyance. 
This  position  is  sustained  by  the  cases  cited 
by  counsel  for  respondent.  Van  Rensselaer  v. 
Kearney,  11  How.  297,  and  Jenkins  v.  Col- 
lard,  145  U.  S.  546,  12  Sup.  Ct.  868,  to  which 
may  be  added  the  cases  of  Lessee  of  French 
V.  Spencer,  21  How.  228;  Irvine  v.  Irvine,  9 
Wall.  617;  Myers  v.  Croft,  13  Wall.  291;  and 
U.  S.  V.  California  &  O.  Land  Co.,  148  U.  S. 
31,  13  Sup.  Ct.  458;  as  well  as  our  own 
cases  of  Craig  v.  Reeder,  3  McCord,  411; 
Harvin  v.  Hodge,  Dud.  (S.  G.)  25,  recognized 
in  Starke  v.  Harrison,  5  Rich.  Law,  7  (though 
In  the  case  last  cited  tbe  doctrine  was  not  ap- 
plied because  there  was  no  warranty  in  the 
sherifTs  deed);  Lamar  t.  Simpson,  1  Rich. 
Eq.  71;  and  Wingo  t.  Parker,  19  S.  p.  16. 
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MILHOUS  et  al.  t.  SALLY  et  «L> 

(Supreme  Coart  of  South  Carolina.    March  21, 

1885.) 

FBAVODLBNT  CONTBICT— E.VFORCEMEMT  IN  EQUITT 

— SPBOIPIO  PBRrOBMANCB — AMBNDMBST 

OF  COMPLAIST. 

1.  The  hrira  of  an  insolTent  intestate  agreed 
with  hia  widow,  who  held  a  judgment  against 
him,  that  the  land  composing  the  estate  should 
be  sold  to  satisfy  the  judgment,  and  that  one 
of  the  heirs  should  buy  it  in  for  the  others 
(without,  however,  paying  any  of  the  price  bid), 
in  trust  to  support  tne  widow,  and  upon  her 
death  to  distribute  it  among  the  heirs.  In  pur- 
suance thereof,  an  heir  bought  the  land,  and, 
by  representing  that  he  was  acting  for  the  in- 
testate's family,  secured  it  at  much  less  than  its 
market  value,  and  took  possession.  Hdd  that, 
npon  the  widow's  death,  the  heir  in  possession 
could  not  be  compelled  to  perform  the  agree- 
ment to  convey,  it  being  in  fraud  of  the  intes- 
tate's creditors. 

2.  Where  heirs  make  an  illegal  contract  re- 

Sarding  the  estate,  and  one  of  them  afterward 
ies,  vbe  fact  that  a  child  of  the  deceased  heir, 
claiming  by  representation,  is  a  minor,  gives  him 
no  greater  rights  aa  to  the  enforcement  of  the 
contract  than  the  heir  himself  woold  have  were 
he  living. 

3.  The  comiriaint  set  np  a  contract  between 
the  heirs  of  an  insolvent  intestate  which  was  in 
fraud  of  his  creditors,  whereby  defendant  heirs 
obtained  certain  of  the  estate  which  they  agreed 
to  convey  to  the  plaintiff  heirs,  and  alleged  that 
plaintiffs  and  defendants  were  tenants  in  com- 
mon of  said  estate,  and  prayed  an  enforcement 
of  the  contract  and  a  partition.  Held  that,  such 
tenancy  being  under  a  void  agreement,  the  alle- 
gation of  it  did  not  entitle  plaintiffs  to  relief. 

4.  A  motion  to  amend  a  complaint  first  made 
npon  the  hearing  of  exceptions  to  the  master's 
report  sustaining  a  demurrer  to  the  complaint, 
cannot  be  considered. 

Appeal  from  common  pleas  circuit  eonrt  of 
Orangeburg  county;   Ernest  Gary,  Judge. 

Action  by  Caroline  A.  Milhous  and  others 
against  J.  Martin  Sally  and  others  to  en- 
force a  contract,  and  for  a  partition  of  land. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal.   AfHrmed. 

Glaze  &  Herbert,  for  appellants.  Hender- 
son Bros.,  for  respondents.  P.  T.  Hllder- 
brand,  for  Infant  respondents. 

McIVBR,  C.  J.  The  controversy  present- 
ed for  the  determination  of  the  court  In  this 
case^  arises  upon  a  demurrer  to  the  com- 
plaint, upon  the  groimd  that  the  facts  therein 
stated  are  Hot  sufficient  to  constitute  a  cause 
of  action.  The  case  was  referred  to  the 
master  to  hear  and  determine  all  of  the  la- 
sues  therein;  and  at  the  first  reference,  be- 
fore any  testimony  was  offered,  tlie  defend- 
ants Interposed  a  demurrer,  based  upon  the 
several  grounds  stated  In  the  master's  re- 
port, all  of  which  were  overruled,  except 
the  fourth,  to  wit,  that  the  contract  was 
an  illegal  one,  and  In  fraud  of  the  rights  of 
others,  and  therefore  will  not  be  enforced 
"In  a  court  of  equity,"  which  was  sustained; 
and  the  master  reported  accordingly.  To 
this  report  plaintiffs  excepted,  and  the  case 
came  before  the  Honorable  Ernest  Gary, 
Judge  of  the  Fifth  circuit,  who  overruled  all 
of  the  exceptions,  and  rendered  Judgment 


confirming  the  report  of  the  master.  In  hli 
order  rendering  this  Judgment  bto  honor 
says:  "At  the  hearing  of  the  case,  the  plain- 
tiffs asked  leave  to  amend  the  eomplaint  by 
striking  from  the  fourth  paragraph  thereof 
the  words  ^numerous  creditors,'  and  insert- 
ing in  lieu  thereof  the  words  'Ann  G.  Sally,' 
and  by  adding  to  paragraph  seven  of  the 
said  complaint  the  words:  'And  said  repre- 
sentations were  made  without  any  antUor- 
ity,  and  solely  upon  their  own  responsibil- 
ity.' This  motion  is  refused,  for  the  reason 
that  there  is  nothing  to  amend,  and,  even 
if  allowed,  the  amendment  would  not  cure 
the  defects  In  the  complaint"  From  this 
judgment  plaintiCFs  appealed,  upon  the  sev- 
eral grounds  set  out  In  the  record;  and  de- 
fendants, according  to  the  proper  practice, 
gave  notice  that,  at  the  hearing,  they  would 
contend  that  the  judgment  of  Judge  Gary 
should  be  sustained  upon  other  grounds  like- 
wise set  out  in  the  record. 

Our  first  Inquiry  obviously  is,  what  are 
the  allegations  of  the  compUiint?  That  pa- 
per is  too  long  for  insertion  here.  We  will, 
however,  proceed  to  state  substantially  what 
we  tmderstand  to  be  the  facts  therein  stat- 
ed and  the  relief  demanded:  First.  That 
one  John  A.  Sally  departed  this  life  some 
time  In  the  year  1870,  Intestate,  being  seised 
and  possessed,  at  the  time  of  his  death,  of 
certain  real  estate  described  in  the  com- 
plaint Second.  That  prior  to  his  death. 
said  John  A.  Sally  confessed  a  judgment  in 
favor  of  certain  persons  named,  for  the 
sum  of  $10,0(X),  and  that  thereafter  said 
judgment  was  duly  assigned,  for  value,  to 
Mrs.  Ann  C.  Sally,  the  wife  of  the  said 
John  A.  Sally;  but  whether  this  assi^rn- 
ment  was  made  before  or  after  his  death 
does  not  distinctly  appear,  though  we  infer 
from  the  order  in  which  the  statements  ap- 
pear in  the  complaint  that  it  was  before  bis 
death;  but  we  may  say  that  we  do  not  see 
that  this  Is  materlaL  Third.  The  complaint 
sets  forth  the  names  of  the  heirs  whom  the 
said  John  A.  Sally  left  surviving  him,  and 
goes  on  to  state  the  names  of  those  who 
succeeded  to  tbe  estates  of  such  of  the  heirs 
as  have  since  died.  Fourth.  In  the  fourth 
paragraph  of  the  complaint  the  allegations 
of  the  complaint  are  as  follows:  "That  the 
said  John  A.  Sally,  at  the  time  of  his  death, 
was  largely  indebted  to  numerous  creditors, 
and  was  totally  insolvent  and  his  said  heirs 
at  law  found  that  it  was  necessary  after  his 
death  that  all  of  his  property,  both  real  and 
personal,  should  be  sold,  and  applied  to  the 
payment  and  satisfaction  of  bis  debts  and 

llabillUea."    Fifth.  That  on  the  day 

of  ,  A.  D.  1871.  the  heirs  at  law   of 

said  John  A.  Sally  held  a  meeting  "for  the 
purpose  of  coming  to  an  agreement  in  refer- 
ence to  the  sale  of  the  estates  of  the  said 
John  A.  Sally,  deceased;  that  it  was  then 
and  there  agreed  by  and  between  the  said 
heirs  at  law.  Including  the  widow,  Ann  C. 
Sally,  and  J.  George  H.  Sally  and  J.  Martin 


1  Motion  to  recall  remittitur  denied.    See  21  8.  B.  885. 
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8all7  being  present  and  i>artleg  to  tbe  said 
agreement,  that  all  of  the  real  estate  of 
which  the  said  John  ▲.  Sally  died  seised 
and  possessed,  and  hereinbefore  mentioned 
and  described,  sfaoold  be  sold  under  the 
judgment  In  favor  of  John  F.  and  Henry 
Hartzog,  executors,  th«a  held  by  the  said 
Ann  0.  Sally,  and  that  the  real  estate  should 
be  bid  in  by  one  or  more  of  the  said  heirs  at 
law  as  the  agent  for  all  of  said  heirs,  and 
that  the  said  lands  should  be  held  by  them 
in  trust  for  the  support  of  their  mother,  the 
said  Ann  G.  Sally,  for  and  during  the  term 
of  ber  natural  life,  and  at  ber  death  to  be 
divided  amongst  all  tbe  heirs  at  law  of  the 
said  John  A  Sally  and  Ann  a  Sally,  share 
and  share  alike,  according  to  law  and  the 
statute  of  distributions,  the  child  or  chil- 
dren of  deceased  children  to  take,  by  rep- 
resentation, tbe  parent's  share."  Sixth. 
That,  in  accordance  with  the  said  agree- 
ment; the  said  lands  were  sold,  under  said 
judgment,  some  time  in  the  year  1871,  and 
tracts  Nos.  1,  4,  and  5  were  bid  in  by  the 
said  J.  George  H.  Sally,  tract  No.  2  by  the 
plaintiff  R.  Adeline  Price,  and  tract  No.  8 
by  J.  Martin  Sally,  one  of  the  defendants. 
Seventh.  The  seventh  paragraph  of  the  com- 
plaint reads  as  follows:  "That  the  said 
lands  were  bought  in  by  the  said  parties 
as  tbe  agents  and  representatives  of  all  of 
said  heirs  at  law,  acting  under  said  agree- 
ment with  them;  that  by  reason  thereof, 
and  by  holding  themselves  out  as  represent- 
ing and  bidding  for  the  widow  and  family 
under  said  agreement,  they  were  enabled 
to  bid  off  the  property  at  a  very  low  price, 
and  very  much  less  than  its  actual  market 
value;  that,  under  said  agi'eement,  the  said 
parties  were  not  required  to  pay  any  portion 
of  the  purchase  money  bid  for  tbe  said  lands, 
and  they  did  not  pay  any  portion  thereof, 
but  took  possession  of  said  lands  and  con- 
tinned  to  hold  the  same  under  the  trusts  im- 
I>osed  thereon,  for  the  benefit  and  support 
of  the  said  Ann  C.  Sally  during  ber  lifetime, 
rendering  to  her  the  rents,  issues,  and  profits 
arising  therefrom."  Eighth.  That  tbe  said 
Ann  C.  Sally  departed  this,  life,  intestate. 
prior  to  the  commencement  of  this  action, 
leaving,  as  her  heirs  at  law  and  distributees, 
tbe  persons  named  in  the  complaint  Ninth. 
That,  since  tbe  death  of  the  said  Ann  G. 
Sally,  the  said  J.  Oeorge  H.  Sally,  up  to  the 
time  of  his  death,  and  his  heirs  since,  and 
tbe  said  J.  Martin  Sally,  have  continued  in 
tbe  possession  and  enjoyment  of  the  lands 
t>id  in  by  them,  and  have  refused  to  recog- 
nize the  existence  of  tbe  agreement  herein- 
I>efore  set  forth,  and  have  repudiated  tbe 
trust  created  by  said  agreement,  and  have 
claimed  said  lands  as  their  own,  and  have 
attempted  to  dispose  of  portions  thereof  to 
tblrd  parties.  Tenth.  That  the  defendant  J. 
Martin  Sally  and  the  heirs  at  law  of  the 
igild  J.  Oeorge  H.  Sally  are  In  possession  of 
said  real  estate,  and  wrongfully  withhold 
tbe   same   from   plaintlfTs.    Eleventh.  That 


certain  of  the  defendants  named  In  the  com- 
plaint are  In  possession  of  portions  of  said 
real  estate,  with  full  notice  of  the  agree- 
ment hereinbefore  set  forth,  and  are  sup- 
posed to  claim  interest  in  said  portions. 
Twelfth.  "That  the  plaintiffs  and  defend- 
ants, the  heirs  at  law  of  the  said  John  A. 
SaUy  and  Ann  C.  Sally,  are  tenants  in  com- 
mon of  the  said  real  estate  hereinbefore 
mentioned  and  described,  and  that  they 
own  no  other  lands  as  tenants  in  common  in 
this  state."  Thirteenth.  That  certain  of  tbe 
defendants  named  in  the  complaint  are 
minors. 

Judgment  is  demanded  as  follows:  (1) 
That  the  said  agreement  between  the  sold 
heirs  at  law  of  the  said  John  A  and  Ann  G. 
Sally  be  specifically  performed;  (2)  that  tbe 
purchasers  of  the  said  land  under  said  judg- 
ment be  declared  trustees  of  the  same  for  tbe 
benefit  of  the  said  heirs  at  law;  (S)  that 
said  J.  Martin  Sally  and  the  heirs  of  J. 
Qeorge  H.  Sally  be  required  to  account  for 
the  rents  and  profits  of  said  land;  (4)  that 
the  said  real  estate  be  partitioned  among  the 
several  parties  in  interest  according  to  their 
respective  Interests  therein,  but,  if  that  be 
impracticable,  then  that  tbe  same  be  sold, 
and  tbe  proceeds  divided  among  the  several 
parties  according  to  tbeir  respective  Interests. 

Upon  these  facts,  all  of  which,  under  the 
demurrer,  must  be  assumed  to  be  true,  the 
plaintiffs  rest  their  claim  for  relief  in  the 
court  of  equity,  and  tbe  question  Is  whether 
such  facts  are  sufiSiclent  to  justify  that  court 
in  lending  Its  aid  in  affording  the  relief  de- 
manded. It  must  be  kept  In  mind  through- 
out this  discussion  that  these  plaintiffs  never 
had  any  legal  right  to,  nor  even  any  Inter- 
est In,  the  land  which  is  the  Subject  of  this 
action,  for  one  of  the  facts  stated  in  tbe 
complaint,  which  really  constituted  the  mov- 
ing cause  of  the  agreement  upon  which  plain- 
tiffs based  their  claim.  Is  that  the  estate  of 
their  ancestors,  whose  property  the  land  was, 
"was  totally  Insolvent,"  and  hence  these 
heirs  could  have  no  lawful  claim  on  said 
property  until  the  debts  of  tbe  ancestor  were 
paid,  for  which  purpose  the  said  property 
was  confessedly  Insufficient.  Indeed,  even 
the  widow,  Mrs.  Ann  G.  Sally,  had  no  legal 
Interest  in  the  estate  of  her  deceased  hus- 
band, for,  at  most,  she  only  had  a  lien  there- 
on, as  the  bolder  of  tbe  Hartzog  Judgment 
The  manifest  object  of  tbe  agreement  was 
to  so  arrange  matters  as  that  the  rights  of 
creditors  should  be  entirely  disregarded,  and 
tbe  property  of  the  insolvent  ancestor  of 
tbese  plalntUTs  and  the  other  heirs  should  be 
preserved  for  their  own  use.  It  seems  to  us 
that  the  bare  statement  of  such  an  agree- 
ment is  quite  sufilcient  even  without  citing 
any  authority,  to  show  that  a  court  of  equity 
would  never  lend  its  aid  to  the  carrying  out 
such  a  scheme,  even  among  the  parties  to 
such  agreement,  for  it  would  be  subversive 
of  every  principle  of  equity  and  good  con- 
science.   But  we  are  not  left  without  au- 
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thority  upon  the  subject,  ae  we  shall  pres- 
ently show.  The  real  purpose  and  actual  ef- 
fect of  the  agreement  which  the  platntiSs 
are  seeking  to  enforce  was  to  have  the  lands 
which  constitute  the  subject-matter  of  this 
controversy  sold  under  the  Hartzog  Judg- 
ment, and  bought  in  for  the  benefit  of  those 
who,  as  we  have  said,  had  no  legal  Interest 
therein;  and  this  purpose  was  Intended  to 
be,  and  was  In  fact,  effected  by  that  feature 
of  the  scheme  allowing  some  of  the  heirs  to 
bid  In  the  property,  under  representations 
that  they  were  bidding  for  the  benefit  of  the 
family,  whereby  they  obtained  the  property 
"at  a  very  low  price,  and  very  much  less 
than  its  market  value,"  and,  what  Is  more, 
were  not  to  be  required  to  pay,  and  did  not 
in  fact  pay,  even  such  "very  low  price."  No 
other  construction  can  be  placed  upon  the 
allegations  contained  in  the  seventh  para- 
graph of  the  complaint,  hereinabove  distinct- 
ly set  out  This  was  practically  nothing 
more  nor  less  than  a  combination  among  the 
heirs  to  obtain  the  property  of  their  insolvent 
ancestor  for  their  own  benefit,  at  the  ex- 
pense of  creditors,  by  chilling  the  biddings 
when  it  was  offered  for  sale  under  legal  pro- 
cess by  the  sheriff.  It  is  well  settled  that  such 
an  arrangement  will  never  receive  the  sanc- 
tion of  a  court  of  equity,  but,  on  the  con- 
trary, that  court,  when  appealed  to  by  third 
persons  whose  legal  rights  have  thus  been 
disregarded  and  defeated,  will  unhesitating- 
ly set  aside  the  whole  transaction.  Ever 
since  the  case  of  Hamilton  v.  Hamilton,  2 
Rich.  Eq.  355,  the  doctrine  above  stated  has 
been  regarded  as  firmly  established  in  this 
state,  and  that  case  has  been  recognized  and 
followed  in  a  number  of  other  cases,  the 
last  being  Hemdon  v.  Gibson,  38  S.  O.  357, 
17  S.  E.  145. 

It  is  urged,  however,  that  it  would  be  In- 
equitable to  allow  those  who  had  bid  off  the 
land  to  retain  the  same  at  the  expense  of 
the  other  heirs.  That  consideration  Is  enti- 
tled to  no  favor,  and  has  never  received  any 
at  the  hands  of  a  court  of  equity,  when 
urged  by  those  who  participated  In  the  fraud- 
ulent arrangement  by  which  such  an  advan- 
tage was  acquired  by  the  defendants.  It 
does  not  approve  the  conduct  of  any  of  the 
parties  to  the  fraudulent  arrangement,  but 
simply  leaves  them  in  the  situation  In  which 
they  have  placed  themselves,  and  will  not 
lend  its  aid  to  relieve  any  of  them.  As  is 
said  by  Dunkln,  C.  J.,  in  Hamilton  v.  Hamil- 
ton, supra,,  such  transaction  "can  be  en- 
forced by  none  of  the  parties  to  it,  «i!«n 
agaiml  each  other."  (Italics  onrs. )  fee.  to 
same  effect,  Baggott  v.  Sawyer,  25  8.  0.  405, 
where  it  was  held  that  paities  to  the  con- 
spiracy cannot  obtain  the  aid  of  the  court  in 
specifically  enforcing  their  illegal  agreement 
with  their  co-conspirators.  As  is  said  by 
Lord  Mansfield  in  Holman  v.  Johnson,  1 
Cowp.  841:  "The  objection  that  a  contract 
is  immoral  or  illegal  as  between  plaintiff  and 
defendant  sounds,  at  all  times,  very  ill  in 


the  mouth  of  the  defendant  It  is  not  for 
his  sake,  however,  that  the  objection  Is  ever 
allowed;  bat  it  is  founded  in  a  general  prin- 
ciple of  policy,  which  the  defendant  has  the 
advantage  of,  contrary  to  real  justice  as  be- 
tween him  and  the  plaintiff;  by  accident  If 
I  may  so  say.  The  principle  of  public  pol- 
icy is  this:  *Ez  dolo  malo  non  oritur  actio.* 
No  court  will  lend  its  aid  to  a  man  who 
founds  his  cause  of  action  upon  an  immoral 
or  illegal  act"  And  as  Is  said  by  Dixon.  O.  J., 
in  Clemens  v.  Clemens,  28  Wis.  C37,  at  page 
654,  after  making  the  above  quotation  from 
Lord  Mansfield :  "The  principle  or  policy  of 
the  law,  therefore,  is  to  reject  the  suit  of  and 
reprove  the  plaintiff  for  his  wrong,  not  to 
reward  the  defendant  The  plaintiff  mast  be 
punished,  even  though  it  be  at  the  expense 
of  allowing  the  defendant  an  equally  ;^llty 
party,  to  obtain  most  unjust  and  unfair  ad- 
vantage for  himself.  ♦  *  •  The  suit  of  the 
party  compelled  to  seek  the  aid  of  the  courts, 
in  order  to  obtain  the  fruits  of  his  own  fraud 
or  wrong,  must  be  dismissed,  although  it 
may  resnlt  in  unjustly  giving  to  the  other 
equally  culpable  party  the  entire  benefit  of 
them."  See,  to  same  effect  1  Pom.  Bq.  .lor. 
S  401,  where,  among  other  things,  that  author 
says:  "Where  two  or  more  have  entered  In- 
to a  fraudulent  scheme  for  the  purpose  of  ob- 
taining property  In  which  all  are  to  shai'e, 
and  the  scheme  has  been  carried  out  so  that 
all  the  results  of  the  fraud  are  in  the  hands 
of  one  of  the  parties,  a  court  of  equity  wiU 
not  Interfere  on  behalf  of  the  others  to  aid 
them  in  obtaining  their  shares,  bat  will 
leave  the  parties  In  the  position  where  they 
have  placed  themselves."  And  he  cites  twa 
cases,  Johns  v.  Norrls,  22  N.  J.  Eq.  t02,  and 
Walker  v.  Hill,  Id.  513,  In  support  of  his  text, 
which  are  not  distinguishable  In  principle 
from  the  case  now  under  consideration. 

It  is  earnestly  contended  on  the  part  of 
the  appellants  that  the  maxim  "In  pari  de- 
licto," etc.,  is  not  of  universal  application, 
but  is  subject  to  certain  limitations,  and  1 
Pom.  Eq.  Jar.  (  403,  is  cited  to  sustain  sucb^ 
contention.  It  is  true  that  certain  limita- 
tions to  that  m9.xim  are  there  laid  down  by 
that  distinguished  author,  but  we  are  unable 
to  see  that  this  case  falls  under  either  of  the 
limitations  there  laid  down.  In  the  first 
place,  we  do  not  see  how  it  can  lie  said  that 
any  of  the  parties  to  the  illegal  arrangement 
upon  which  the  plaintiffs'  whole  case  rests 
were  not  in  equal  fault;  for,  while  it  is  true 
that  the  said  J.  Martin  Sally  and  J.  George 
H.  Sally  were  the  parties  who  actually  bt«l 
the  land,  yet  It  is  distinctly  alleged  that  in 
doing  80  they  were  merely  acthig  as  the 
agent  of  the  heirs,  under  the  terms  of  the 
agreement  to  which  they  were  all  patties. 
Their  act,  therefore,  was  the  act  of  all.  Nor 
does  it  appear  that  any  of  the  helra  were 
minors  or  under  any  other  disability  at  the 
time  the  agreement  was  entered  into;  and 
the  fact  that  some  of  the  heirs— those  who 
have  become  so  by  reason  of  the  death  of 
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some  of  the  original  beira— are  now  minora 
cannot  affect  the  qnestion,  for  such  heirs 
must  stand  in  the  shoes  of  those  under  whom 
they  claim,  and  can  have  no  higher  rights 
than  their  ancestors.  Nor  does  it  appear  that 
any  of  the  heirs  wo'e  Induced  by  any  false  rep- 
resentations made  to  them  by  either  Martin 
or  George  Sally  to  enter  into  the  agreement, 
or  that  they  advanced  any  money  or  parted 
with  any  property  of  their  own  in  pursuance 
of  said  agreement  In  fact,  nothing  appears 
to  place  the  other  heira  in  a  better  or  more 
favorable  light  before  the  court  than  that 
in  which  Martin  and  George  Sally  stood. 
They  all  equally  participated  In  the  com- 
mon design  to  obtain  property  to  which  they 
never  had  any  claim,  either  legal  or  equita- 
ble, at  the  expense  of  the  creditors  of  their 
insolvent  ancestor,  by  combining  together 
to  buy  the  property  at  a  sacrifice  when  ofTer^ 
ed  for  sale  under  legal  process.  We  think 
it  will  be  found  that  In  the  cases  cited  by  ap- 
pellants other  elements  entered  which  are 
absent  in  this.  For  example,  in  Clemens  v. 
Clemens,  supra,  the  plalntlfT  and  defendant 
entered  into  an  arrangement,  instigated  by 
defendant,  whereby  plaintiff,  for  the  purpose 
of  protecting  his  property  against  a  suit 
then  pending  against  him,  was  to  convey  to 
defendant,  who  was  his  son,  a  certain  tract 
of  land;  but,  by  the  fraud  of  the  defendant, 
the  conveyance  was  made  so  as  to  include 
another  tract  of  land,  which  was  protected 
by  the  homestead  law;  and  it  was  held  that 
the  conveyance  should  be  set  aside  as  to  the 
tract  included  in  the  conveyance  by  the  de- 
fendant's fraud,  which  was  altogether  out- 
side of,  and  not  In  any  way  dependent  ui>on, 
the  agreement  to  defraud  plaintiff's  credit- 
ors. So,  In  Harper  v.  Elarper,  85  Ky.  160, 
3  S.  W.  5,  the  plaintiff,  who  was  an  aged 
lady,  was  Induced  by  the  false  representa- 
tions of  her  son.  In  whom  she  had  implicit 
confidence,  to  convey  her  property  to  the  son, 
with  a  view  to  avoid  the  effect  of  a  threat- 
ened suit  for  slander,  which,  however,  was 
never  brought;  and  it  was  held  that  the 
plaintiff  was  entitled  to  relief  on  account  of 
the  fraud  practiced  upon  her  by  her  son, 
notwithstanding  the  fact  of  her  intention  to 
evade  the  alleged  suit  for  slander;  the  court 
resting  Its  decision  upon  the  ground  that 
the  parties  did  not  stand  upon  an  equal 
footing,  and  that  defendant  had  obtained  the 
consent  of  his  mother  to  execute  the  deed 
by  andue  influMice  and  false  representations. 
In  othnv  of  the  cases  it  will  be  found  that 
the  defendant  had,  by  reason  of  the  fraudu- 
lent agreement,  obtained  from  the  plaintiff 
money  or  property  to  which  the  plaintiff  was 
lawfully  entitled,  and  for  which  defendant 
was  held  accountable.  We  do  not  think  that 
the  plaintiffs'  case,  as  stated  in  their  com- 
plaint, brings  it  within  any  of  the  limita- 
tions insisted  upon  by  appellants;  and  hence 
vse  agree  with  the  circuit  Judge  that  the 
facts  stated  in  the  complaint  are  not  suffl- 
eient  to  constitute  a  cause  of  action. 


The  attempt  to  sustain  the  complaint  un- 
der the  allegation  in  the  twelfth  paragraph 
that  plaintiffs  and  defendants,  as  heirs  at 
law  of  John  A.  Sally  and  Ann  C.  Sally,  are 
tenants  in  common  of  the  lands,  must  fail; 
for  those  allegations,  read  In  connection 
with  the  other  allegations  in  the  com- 
plaint, must  be  construed  that  they  were 
tenants  In  common  under  the  terms  of  the 
agreement  relied  on,  as  such  other  allega- 
tions show  clearly  that  they  could  not  be  ton- 
ants  in  common  qua  beira,  as  John  A.  Sally 
died  insolvent,  leaving  nothing  for  them  to 
inherit,  and  Ann  G.  Sally  never  had  any  right 
or  title  to  the  said  lands  which  could  de- 
scend to  her  heirs,  having,  at  most,  only  a 
lien  thereon. 

Under  this  view.  It  becomes  unnecessary 
to  ccmsider  the  additional  grounds  relied  up- 
on by  respondents  to  sustain  the  circuit  de- 
cre&  It  only  remains  to  consider  whether 
there  was  any  error  In  refusing  plaintiffs' 
motion  to  amend  the  complaint  Here,  too, 
we  agree  with  the  circuit  Judge.  This  mo- 
tion seems  to  have  been  made  "at  the  hear- 
ing of  the  case,"  and,  so  far  as  appears,  with- 
out notice  to  the  other  side.  In  the  first 
place,  it  Is,  at  least,  doubtful  whether  the 
motion  to  amend  did  not  come  too  late.  It 
win  be  remembered  that  the  case  was  refer- 
red to  the  master  to  hear  and  determine 
all  the  issues  therein.  At  the  first  refer- 
ence the  demurrer  was  interposed,  no  mo- 
tion to  amend  the  complaint  being  then 
made.  The  master  made  his  report,  sustain- 
ing the  demurrer,  and  the  case  came  be- 
fore the  circuit  Judge  upon  the  report  and 
exceptions,  among  which  there  was  none  pre- 
senting the  question  of  amendment  We  are 
inclined  to  think  that  the  only  question  be- 
fore the  circuit  Judge  was  whether  any  of 
the  exceptions  should  be  sustained,  and,  if 
not,  then  the  confirmation  of  the  report  t<A- 
lowed  as  a  matter  of  course,  and  the  case 
was  at  an  end.  Besides,  we  think,  as  in'ti- 
mated  by  the  circuit  Judge,  that,  even  if  the 
amendments  moved  for  had  been  allowed, 
the  complaint  would  still  have  failed  to  state 
a  cause  of  action.  It  would  still  have  Ap- 
peared to  be  a  case  In  which  the  heira  at  law 
of  an  insolvent  ancestor  were  seeking  to 
obtain  the  property  of  such  ancestor  as  the 
fruits  of  an  agreement  fraudulent  in  law, 
and  it  would  make  no  difference  whether 
the  creditors  were  one  hundred  or  only  one 
in  number.  The  other  amendment,  by  add- 
ing certain  words  at  the  end  of  paragraph 
7  of  the  complaint,  besides  making  the  alle- 
gations of  that  paragraph  utterly  Inconsist- 
ent, would  add  nothing  to  the  plaintiffs' 
cause  of  actioa  They  were  not  creditors  of 
the  intestate,  and  this  additional  allegation 
would  afford  them  no  ground  for  setting 
aside  a  sale  which  they  themselves  brought 
about.  Even  If  Mrs.  Sally  were  still  living, 
she,  though  a  creditor,  could  not  with  any 
propriety  have  asked  a  court  of  equity  to 
set  aside  a  sale   which   she  had   brought 
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abont,  and  tbe  fniits  of  irhich  she  enjoyed, 
as  alleged  in  the  sereutb  paragraph;  and 
certainly  the  plaintiffs,  as  her  heirs,  could 
claim  no  blgtier  rights  than  she  could  hare 
done. 

The  Judgment  of  this  court  la  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


OROLLMAN  et  aL  t.  LIPSITZ. 
{Supreme  Court  of  South  Carolina.     March  21, 

1895.) 
ATTAOHMBNT—ArFiDAViT— Dissolution — Bon» — 

SlO:<ATDBB  OP  FlKM. 

1.  An  affidavit,  in  attachment,  was  sufficient 
upon  its  face  which  alleged  that  the  defendant 
had  committed  certain  acts  from  which  a  fraud- 
nlent  intent  might  be  inferred,  and  stated  admia- 
aions  on  the  part  of  the  defendant  tending  to 
prove  such  fraudulent  intent. 

2.  It  is  for  the  circuit  court,  but  not  the 
supreme  conrt,  to  decide  upon  the  credibility  of 
those  making  affidavits  upon  issuing  attachment 

8.  Where  defendant,  upon  affidavits,  moved 
to  vacate  an  attachment,  and  tbe  plaintiffs  offer- 
ed affidavits  in  reply,  the  plaintiffs  had  the  right 
to  know  which  affidavits  were  allowed  in  reply, 
and  the  failure  to  accord  this  right  was  reverdble 
error. 

4.  An  attachment  made  under  Code,  §§  263, 
257,  cannot  be  set  aside  because  the  affidavit 
and  warrant  were  not  served  upon  the  defend- 
ant 

5.  An  undertaking  on  attachment  need  not 
be  under  seal. 

6.  One  meml>er  of  a  firm  can  sign  the  firm 
name  to  an  undertaking  on  attachment  without 
special  authority  eo  to  do. 

7.  The  judge,  l)efore  issuing  a  warrant  of 
attachment,  may  demand  the  authority  by  which 
an  agent  acts  for  the  plaintiff,  and,  where  there 
is  a  power  of  attorney  in  writing,  may  have  it 
filed  with  the  undertaking,  but  the  failure  to  do 
•0  is  not  fatal  to  the  attachment 

8.  Rule  66  of  the  circuit  court,  providing 
that  there  must  be  a  subscribing  witness  to  an 
undertaking  in  attachment  is  inconsistent  with 
the  statutes. 

9.  Under  Code,  {  250,  which  provides  that  a 
warrant  in  attachment  may  be  issued  "when- 
ever it  shall  appear  by  affidavit  that  a  cause  of 
action  exists,"  one  made  upon  information  and 
belief  by  an  attorney  or  travding  salesman  of 
an  attaching  firm  is  sufficient. 

10.  An  affidavit  that  property,  which  the  de- 
fendant is  alleged  to  have  fraudulently  disposed 
of,  was  not  a  part  of  defendant's  homestead,  was 
not  necessary  for  the  issuing  of  an  attachment 

11.  A  partnership  may  bind  itself  by  its  sig- 
nature to  an  undertaking  in  attachment,  either 
by  the  name  of  the  firm  simply,  or  by  the  sig- 
natures of  the  individual  members  of  the  firm, 
provided  it  appears  in  the  instrument  that  the 
intention  is  to  bind  the  partnership. 

Appeal  from  common  pleas  clrcnlt  conrt  of 
Beaufort  county;   D.  A.  Townsend,  Judge. 

Attachments  against  A.  J.  Lipsitz  by  L>. 
OroUman,  M.  Ferst's  Sons  &  Co.,  D.  O'Neill 
&  Son,  George  W.  Steffens  &  Son,  Savannah 
Grocery  Company,  Savannah  Steam  Bakery 
Company,  M.  Homlk  &  Co.,  and  Waterhouse 
&  Danner  and  others.  From  orders  vacating 
the  attachments,  plaintiffs  appeal.    Reversed. 

The  order  in  the  case  of  John  F.  Werner 
&  Co.  T.  A.  J.  Ltpsltz  was  as  follows: 

"The  plaintiffs  in  this  action  attached  the 
property  of  the  defendant,  and  this  is  a  mo- 


tion to  vacate  the  attachment  The  motloB 
is  based  on  several  grounds.  The  first  re- 
lates to  tbe  insufficiency  of  tbe  undertaking; 
the  second,  to  the  exemption  of  the  property 
under  the  homestead  law;  the  third,  to  tbe 
failure  to  show  that  a  cause  of  action  exist- 
ed; tbe  fourth,  to  the  failure  to  show  fraud; 
the  fifth,  to  the  omission  to  serve  the  defend- 
ant with  copies  of  the  affidavits  and  war- 
rant; and  tbe  sixth,  to  the  falsity  of  tbe  mat- 
ters stated  In  the  affidavit  which  was  relied 
on  to  show  fraud  on  the  part  of  defendant 
The  plaintiffs  must  rest  the  validity  of  the 
attachment  on  the  status  of  the  attachment 
proceedings  at  tbe  time  tbe  warrant  was  is- 
sued. They  cannot  afterwards  add  anything 
to  those  proceedings  by  way  of  reply  to  mo- 
tion papers  or  otherwisa  Myers  v.  White- 
heart,  24  S.  C.  203.  I  shall  therefore  con- 
sider the  case  as  it  was  when  presented  to 
the  officer  who  issued  the  warrant  An  in- 
spection of  the  undertaking  discloses  tbe 
fact  that  tbe  plaintiffs  did  not  sign  it  This 
Is  fatal,  and  it  is  null  and  void.  Bank  v. 
Stelling,  81  S.  C.  309,  9  S.  E.  1028;  Wagener 
T.  Booker,  31  S.  C.  375,  9  &  B.  1065.  In  ad- 
dition to  this,  tbe  blanks  In  said  undertak- 
ing render  it  of  no  binding  force.  Clawson 
T.  Mining  Co.,  3  S.  C.  420.  There  was  there- 
fore no  Jurisdiction,  and  the  attachment  was 
without  authority,  and  must  be  vacated.  I 
will  notice  briefly  the  other  grounds  relied 
on  by  tbe  defendant  The  next  ground,  the 
second  one,  is  that  there  was  no  affidavit  to 
show  that  the  property  which,  it  is  alleged, 
the  defendant  disposed  of  was  subject  to  at- 
tachment, or,  in  other  words,  was  not  a  part 
of  defendant's  homestead.  The  omission 
was  not  fatal  to  Issuing  the  warrant  Tbe 
warrant  might  issue  without  such  affidavit 
but  no  part  of  the  homestead  could  be  legally 
attached.  It  does  not  appear  directly  and 
definitely  whether  any  part  of  the  homestead 
was  attached  or  not.  Defendant's  third 
ground  for  this  motlcm  Is  tbe  plaintiffs'  fail- 
are  to  show,  at  the  time  the  warrant  was  is- 
sned,  that  there  existed  a  cause  of  action 
against  the  defendant  in  favor  of  the  plain- 
tiffs. I  sustain  this  position.  Tbe  affidavit 
was  made  by  Mr.  White,  who  does  not  swear 
to  any  personal  knowledge  of  tbe  cause  of 
action,  nor  to  any  information  received  from 
the  defendant  himself,  but  only  to  hearsay 
from  the  plaintiffs  and  tbe  clerk  of  defend- 
ant, without  stating  what  they  said,  and  to 
having  seen  a  verified  itemized  copy  of  an  ac- 
count of  plaintiffs  against  defendant  This 
is  too  general  and  indefinite,  and  is  Insuffi- 
cient. Hence  tbe  attachment  is  invalid  on 
that  ground  also.  Code,  {  250.  The  defend- 
ants' fourth  and  sixth  grounds  relate  to  the 
affidavit  which  was  relied  on  by  the  plaintiffs 
to  show  fraud  on  the  part  of  the  defendant 
and  was  made  tbe  basis  of  tbe  warrant 
This  affidavit  was  made  by  L.  GroIIman. 
The  first  objection  to  it  Is  that  the  matters 
therein  alleged,  even  If  true,  do  not  show 
fraud  on  the  part  of  the  defendant;  and  tbe 
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second  la  tbat  those  matters  are  not  tme. 
I  sustain  the  first  objection,  for  the  reason 
that  the  said  affidavit,  standing  alone,  dis- 
closes nothing  on  the  part  of  the  defendant 
Inconsistent  with  what  he  might  find  it  rea- 
sonably necessary  and  proper  to  do  at  any 
time  In  the  usual  course  of  bis  business,  and 
nothing  to  create  suspicion  In  any  unbiased 
mind.  I  sustain  the  second  objection  for 
the  reason  that  the  affidavit  Introduced  by 
the  defendant  disproves  many  of  the  facts 
sworn  to  in  the  atSdavit  of  L.  Groliman,  ex- 
plains many  others,  and  altogether  shows 
clearly  that  there  was  no  fraudulent  intent 
on  the  part  of  the  defendant  in  what  he  did. 
The  fifth  ground  of  the  defendant  is  that  no 
copy,  either  of  the  atttdavit  or  warrant,  was 
ever  served  on  the  defendant.  This  I  think 
sufficient  of  Itself  to  vacate  the  attachment 
So  far  as  I  know,  our  supreme  court  has  not 
decided  this  question,  but  they  strongly  in- 
timate in  Sharp  v.  Plamer,  31  S.  C.  463,  10 
S.  E.  9S,  that  copies  should  l>e  served;  and 
such  seems  to  be  the  practice  in  New  Tork. 
In  re  Flandrow,  92  N.  Y.  256;  Id.,  84  N.  Y. 
1.  Affidavits  were  offered  in  reply  to  defend- 
ant's affidavits.  Objection  was  made  to  their 
Introduction.  I  overruled  the  A>jection,  but 
stated  at  the  time  that  I  would  consider  only 
so  much  thereof  as  was  strictly  in  reply  to 
the  statements  made  In  defendant's  affida- 
vits, and  nothing  that  tended  to  supplement 
plaintiffs'  case  as  first  made,  and  I  have  done 
so.  It  is  therefore  ordered,  adjudged,  and 
decreed  that  the  attachment  herein  be,  and 
It  Is  hereby,  set  aside  and  vacated.  It  is 
further  ordered  that  the  defendant  have 
leave  to  apply  at  chambers  for  any  orders 
that  may  be  necessary  to  carry  out  this  or- 
der. August  14,  1894.  D.  A.  Townsend, 
Presiding  Judge." 

The  orders  made  In  other  cases  are  as  fol- 
lows: 

"M.  Homlk  &  Co.  V.  A.  X  Mpsitz.  The 
plaintiffs  In  this  case  attached  the  property 
of  the  defendant,  and  this  is  a  motion  to 
vacate  the  attachment.  This  case  was  heard 
with  several  other  cases  at  the  same  time. 
Among  them  was  the  case  of  Werner  &  Co. 
T.  A.  J.  liipsitz,  to  which  I  refer  now'  for 
my  opinion,  and  the  reasons  therefor,  upon 
all  the  points  raised  in  this  case  except  the 
first,  and  my  opinion  in  this  case  upon  all 
these  points  except  the  first.  The  first  point 
relates  to  the  insufficiency  of  the  nndertak- 
ing.  So  did  the  first  point  In  Werner  & 
Co.  y.  A.  J.  Llpsdtz.  My  opinion  In  that  case 
fvas  that  the  undertaking  was  defective; 
and  my  opinion  Is  the  same  in  this  case  as  to 
tbat  point,  but  it  is  based  on  a  different  rea- 
son. In  this  case  it  appears  that  8.  Rltten- 
burg  signed  the  firm  name  to  the  undertak- 
ing. This  he  could  not  do  without  proper 
authority,  which  nowhere  appears.  For  this 
reason  I  consider  the  undertaking  void.  It 
Is  therefore  ordered,  adjudged,  and  decreed 
tbat  the  attachment  in  this  case  be  vacated. 
It  U  further  oi'd«ed  that  the  defendant  have 
T,21s.E.no.5 — 18 


leave  to  apply  at  chambers  for  such  orders 
as  may  be  necessary  to  carry  out  this  order. 
D.  A.  Townsend,  Presiding  Judge." 

"D.  O'NelU  &  Son  v.  A.  J.  Lipsitz.  In  this 
case  the  plaintiffs  attached  the  property  of 
the  defendant,  and  this  Is  a  motion  to  vacate 
the  attachment.  An  examination  of  the  un- 
dertaking shows  that  it  was  not  signed  by 
the  plaintiffs.  This  is  fatal  to  the  validity 
of  the  attachment,  and  it  must  be  vacated. 
Other  grounds  have  been  urged  for  vacating 
the  attachment,  but  the  same  have  been  tak' 
en  in  other  cases  which  were  heard  at  the 
same  time  with  this  case,  and  in  these  other 
cases  I  have  decided  against  the  validity  of 
the  attachment  on  all  these  points,  and  will 
not  repeat  here  my  reasons  for  so  deciding, 
but  will  adopt  what  is  said  in  Werner  &  Co. 
V.  A.  J.  Llpsltz,  Hornlk  &  Co.  v.  A.  J.  Lip- 
sitz, and  M.  Ferst's  Sons  &  Co.  v.  A.  J.  Llp- 
sltz on  all  these  points  as  my  decision  in  this 
case.  It  Is  therefore  ordered  that  the  at- 
tachment in  this  case  be  vacated.  It  Is  fur- 
ther ordered  that  the  defendant  have  leave 
to  apply  at  chambers  for  any  orders  neces- 
sary to  carry  out  this  order.  D.  A.  Towns- 
end,  Presiding  Judge." 

"Waterhouse  &  Danner  v.  A.  J.  Lipsitz. 
This  is  a  motion  to  set  aside  an  attachment. 
The  attachment  in  this  case  is  assailed  on 
the  same  grounds  as  the  attachments  In  sev- 
eral other  cases  which  were  heard  with  this 
case,  viz.:  Werner  &  Co.  v.  A.  J.  Lipsitz, 
H.  Feret's  Sons  &  Co.  t.  A.  J.  Lipsitz,  Hor- 
nlk &  Co.  V.  A.  J.  Lipsitz,  D.  O'NelU  &  Son 
V.  A.  J.  Lipsitz,  and  still  other  cases.  In 
these  last-named  cases  I  have  decided  all  the 
points  raised  in  this  case,  and  I  refer  to 
them  for  my  opinion  and  my  reasons  there- 
for, and  I  adopt  for  this  case  what  was  said 
in  those  cases  on  the  point  now  raised  In 
this  case.  It  Is  therefore  ordered  that  the 
attachment  In  this  case  be  vacated.  It  is 
further  ordered  the  defendant  have  leave  to 
apply  at  chambers  for  any  further  order 
that  may  be  necessary  to  carry  out  this  or- 
der.   D.  A.  Townsend,  Presiding  Judge." 

"L.  Groliman  v.  A.  J.  Llpsltz.  This  is  a 
motion  to  vacate  an  attachment.  The  plain- 
tiff attached  the  defendant's  property.  In 
this  case  the  undertaking  was  not  under  seal, 
nor  was  there  a  subscribing  witness  thereto, 
nor  did  the  plaintiff  serve  copies  of  the  war- 
rant and  of  the  affidavit  on  thedefeudant;  and 
the  affidavit  on  which  the  warrant  was  issued 
was  insufficient,  and  hence  the  attachment 
Is  null  and  void,  and  must  be  va'ated,  and 
it  is  so  ordered.  In  other  cases  heard  with 
this  one,  these  points  have  been  made,  and 
I  refer  to  those  cases  for  my  opinion  on  all 
these  points  and  my  reasons  therefor.  It  is 
therefore  ordered  that  the  attachment  in  this 
case  be  vacated.  It  is  further  ordered  that 
the  defendant  have  leave  to  apply  at  cham- 
bers for  any  order  necessary  to  carry  out  thl* 
order. '  D.  A.  Townsend,  Presiding  Judge." 

"Savannah  Grocery  Company  v.  A.  J.  Llp- 
sltz and  Savannah  Steam  Bakery  Company 
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T.  ▲.  J.  Llpsitz.  Both  the  above  cases  were 
heard  together,  and  with  several  others.  In 
both  the  motion  is  to  vacate  an  attachment 
of  the  defendant's  property  by  the  plaintiffs. 
The  grounds  of  the  motion  are  the  same  in 
both,  and  have  been  decided  in  the  cases  of 
Werner  &  Co.  v.  A.  J.  Llpsitz,  M.  Ferst's 
Sons  &  Co.  V.  A.  J.  Llpsitz,  Hornik  &  Go.  v. 
A.  J.  Llpsitz,  L.  Orollman  v.  A.  J.  Llpsitz, 
D.  O'Neill  &  Son  V.  A.  J.  Llpsitz,  and  I  refer 
to  those  cases,  which  were  beard  with  these 
two  cases,  for  my  opinion  on  the  different 
points  made,  and  my  reasons  therefor.  The 
points  made  In  these  two  cases  against  the 
validity  of  the  attachment  are— First,  that 
the  undertakings  are  not  under  seal,  which 
I  find  to  be  true;  second,  tliat  tkere  Is  no 
aflidavlt  showing  that  the  property  whlcb  it 
is  alleged  that  the  defendant  removed  or  dis- 
posed of  was  subject  to  attachment,  wblch 
I  find  to  be  so,  but  do  not  consider  it  neces- 
sary; third,  that  the  affidavit  is  not  suffi- 
cient to  show  a  cause  of  action,  whlcb  I  find 
to  be  true,  because  the  agent  who  makes  the 
affidavit  in  each  case  swears  to  no  personal 
knowledge  in  relation  to  the  cause  of  action; 
fourth,  that  the  affidavit  on  which  the  war- 
rant In  each  case  is  based  does  not  show 
fraud  on  the  part  of  the  defendant,  which  I 
find  to  be  true,  and  that  the  charges  therein 
are  not  true;  and,  fifth,  that  copies  of  the 
affidavit  and  warrant  were  not  served.  On 
all  these  points  I  hav6  rendered  my  opinion 
in  one  or  another  of  the  cases  above  men- 
tioned, and  I  adopt  for  these  cases  what  I 
have  said  on  these  points  In  those  cases.  It 
is  therefore  ordered  ttuit  the  attachment  in 
the  above-entitled  cases  be  vacated.  It  is 
further  ordered  that  the  defendant  In  these 
cases  have  leave  to  apply  at  chambers  for 
such  orders  as  may  be  necessary  to  carry 
out  this  order.  D.  A.  Townsend,  Presiding 
Judge." 

"Geo.  W.  Steffens  &  Son  v.  A.  J.  Llpsitz. 
The  plaintiffs  In  this  case  attached  the  de- 
fendant's property,  and  this  is  a  motion  to 
vacate  the  attachment  The  motion  is  based 
on  several  grounds.  The  first  relates  to  the 
insufficiency  of  the  undertaking;  the  second, 
to  the  exemption  of  defendant's  property  un- 
der the  homestead  law;  the  third,  to  the 
failure  to  serve  copies  of  the  affidavit  and 
warrant,  respectively;  the  fourth,  to  the  In- 
sufficiency of  the  affidavit  on  which  the  at- 
tachment warrant  was  Issued  to  show  fraud; 
and  the  fifth,  to  the  falsity  of  the  charges 
made  in  said  affidavit.  In  regard  to  the  first 
ground,  I  find  that  the  undertaking  is  with- 
out seal,  and  In  my  opinion  that  is  fatal  to 
the  validity  of  the  attachment,  and  my  rea- 
sons for  this  opinion  will  be  found  under 
this  same  objection,  in  the  case  of  M.  Ferst's 
Sons  &  Co.  V.  A.  J.  Lipsitz,  which  was  heard 
with  this  case.  Another  objection  to  the  un- 
dertaking Is  that  the  firm  name  was  signed 
thereto  by  Geo.  W.  Steffens,  Jr.,  a  member 
of  the  firm,  and  no  authority  appears  for  bis 
so  doing.     If  the  bond  or  undertaking  had 


been  otherwise  valid,  and  therefore  under 
seal,  such  signing  would  be  a  nullity,  for  the 
reason  that  a  member  of  a  copartnership 
cannot  sign  the  firm  name  to  a  sealed  instru- 
ment without  proper  authority.     No  such  au- 
thority is  shown  in  this  case;   hence  for  this 
reason,  also,  the  attachment  in  this  case  can- 
not stand.     All  the  other  grounds  in  this 
case  were  taken  In  the  case  of  Werner  & 
Co.  V.  A.  J.  Lipsitz,  which  was  heard  with 
this  case,  and  I  adopt  the  opinion  in  that 
case  as  my  opinion  on  the  same  grounds  in 
this  case.     It  is  therefore  ordered  that  the 
attachment  in  this  case  be  vacated.     It  is 
further   ordered   that   the   defendant   liave 
leave  to  apply  at  chambers  for  any  such  or- 
der as  may  be  necessary  to  carry  out  this 
order.     D.  A.  Townsend,  Presiding  Judge." 
"M.   Ferst's  Sons  &  Co.  v.  A.  J.  Llpsitis. 
The  plaintiffs  in  this  case  attached  the  prop- 
erty of  the  defendant,  and  this  is  a  motion 
to  vaotte  the  attachment     The  motion  is 
based  on  several  grounds.    The  first  relates 
to  the  Insnfflclency  of  the  undertaking;  the 
second,  to  the  omission  of  a  witness  to  the 
undertaking;   the  third,  to  the  exemption  of 
the  property, under  the  homestead  law;    the 
fourth,  to  failure  to  show  that  a  cause  of 
action  existed;  the  fifth,  to  the  insufficiency 
of  the  affidavit  on  which  the  warrant  was 
based;    the  sixth,  to  failure  to  serve  copy 
of  warrant  and  affidavit;  and  seventh,  to  the 
falsity  of  the  affidavit  on  which  warrant  was 
based.     This  case  was  heard  at  the  same 
time  that  the  case  of  John  F.  Werner  &  Co. 
V.  A.  J.  Llpsitz  was  heard,  and  the  grounds 
of  this  motion  are  the  same  as  the  grounds 
In  the  motion  in  the  case  of  Werner  &  Co. 
V.  A.  J.   Lipsitz  except  that  the  objectlop 
urged  In  the  first  ground  of  this  case,  to  wit, 
the  objection  to  the  ludertoking.  Is  not  exact- 
ly the  same,  and  there  is  one  new  objection 
added  in  this  case,  to  wit,  the  omission  to 
have  a  subscribing  witness  to  the   under- 
taking.   All  the  other  grounds  of  objection 
are  precisely  the  same  in  this  case  as  in  the 
Werner  &  Co.  Case,  and  I  hereby  adopt  my 
decision  In  that  case  on  these  other  grounds 
as  my  decision  on.  the  same  grounds  in  this 
case,  and  It  Is  so  ordwed,  adjudged,  and  de- 
creed.    The  objections  to  the  undertaking 
in  this  case  raise  four  questions:     (1)  Wheth- 
er the  firm  name  of  the  plaintiffs  was  prop- 
erly signed  thereto;    (2)  whether  the  power 
of  attorney   authorizing  W.   J.   Verdier    to 
sign  said  firm  name  should  have  been  filed 
with  the  undertaking  or  other  attachment 
proceedings;   (3)  whether  there  should  have 
been    a    subscribing    witness    thweto;     (4) 
whether  there  should  have  been  a  seal  oppo- 
site each  name  in  said  undertaking.     These 
questions  did  not  arise  in  the  case  of  Werner 
&  Co.  V.  A.  J.  Lipsitz.    I  find  that  the  firm 
name  of  the  plaintiffs  was  signed  to   said 
undertaking  by  W.  J.  Verdier,  Esq.,  as   at- 
torney in  fact   I  find  also  that  W.  J.  Verdier, 
Esq.,   bad   a  power    of    attorney   in   proper 
form,  authorizing  him  to  sign  said  namt>  to 
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wld  bond.   Tet  ttom  the  affldaylt  of  Thomas 
Talblrd,  Esq.,  it  appears  that  said  power  of 
attorney  was  not  In  the  record  a  few  days 
after  the  attachment,  and  hence  I  infer  that 
It  was  not  filed  nntU  after  the  attachment 
This  I  omsider  an  hregnlarity  sufficient  to 
vacate  the  attachment    The  supreme  court 
Intimates  very  strongly  In  Bank  t.  Stelling, 
31  S.  C.  371,  9  S.  B.  1028,  that  a  power  of  at^ 
tomey  to  sign  the  undertaking  should  be 
flled  with  the  proceedings,  and,  if  It  should 
be  flled  at  all,  I  see  no  reason  why  it  should 
not  be  filed  at  the  same  time  as  the  bond  or 
undertaking.     The  next  question  in  regard 
to  the  undertaking  is,  should  there  hare  been 
a  subscribing  witness?    ▲  witness  is  not  es- 
s^itlaL    The  bond  or  undertaking  could  not 
be  recorded  without  the  affidaTlt  of  a  wit- 
ness, but  it  is  not  such  a  writing  as  the  law 
provides  tar  recording  or  requires  to  be  re- 
corded;  hence  a  witness  is  unnecessary  to 
the  creation  of  the  paper.    But  since  no  pa- 
per of  that  Und  can,  under  rule  66  of  the 
circuit  court  be  filed  unless  there  ia  a  sub- 
scribing witness,  it  is  plain  that  a  subscrib- 
ing witness  was  necessary  in  this  case,  and 
the  omission  Is,  In  my  opinion,  fatal.     I 
do  not  think  that  Mr.  Yerdier  would  fill  the 
requirement  as  a  subscribing  witness,  he  hav- 
ing merely  witnessed  his  own  writing.    The 
next  question  Is,  should  there  have  been  a 
seal  opposite  each  name?  or,  In  other  words, 
should  those  who  signed  the  undertaking 
have  used  seals?    I  think  that  the  'under- 
taking' mentioned  in  the  Code,  in  connection 
with  the  provisions  for  attachments,  is  syn- 
onymous with  and  means  the  same  thing 
as  'bond.'   In  sections  260  and  261,  and  also 
in  other  seotions  of  the  Code,  the  word  'un- 
dertaking' and  the  word  'bond'  are  used  syn- 
onymously.    A  seal  was  always  necessary 
to  a  bond  in  this  state.    Without  a  seal,  a 
bond  of  this  kind  would  be  •<  no  binding 
force.     Cantey  v.  Duren,  Harp.  434.    How- 
ever,  I  conclude  that  a  seal  was  necessary, 
and  Its  omission  is  fatal  to  the  validity  of 
the  attachment    It  is  therefore  ordered  that 
the  attachment  In  this  case  be  vacated.    It 
is  furthw  ordered  that  the  defendant  have 
leave  to  apply  at  chambers  for  any  further 
orders  that  may  be  necessary  to  enforce  this 
order.    D.  A.  Townsend,  Presiding  Judge." 

W.  J.  Yerdier  and  Elliott  &  Elliott  for  ap- 
pellants. Thomas  Talbird  and  Howell  &  Qru- 
ber,  for  respondent 

GABT,  J.  The  above-entitled  causes,  with 
one  other.  In  which  no  appeal  has  been  taken, 
were  brought  in  theeourtof  common  pleas  for 
Beaofort  cotmty,  and  attachments  against 
defendant's  property  were  Issued.  The  at- 
tachments were  all  issued  upon  an  affidavit 
in  each  case,  made  by  L.  Orollman,  which 
wUl  be  set  forth  in  the  report  of  the  cases. 
There  was  also  in  each  case  the  affidavit  as 
to  cause  of  action.  Thereafter  the  defendant 
upon  affidavits,  moved  to  vacate  the  attach- 
ments   upon    various    grounds,    hereinafter 


mentioned.  The  plalntUTs  aBereA  in  reply 
quite  a  number  of  affidavits.  The  affidavits 
being  objected  to  ae  not  in  reply,  his  honor, 
Judge  Townsejd,  who  beard  the  motions, 
said  he  would  hear  the  affidavits  and  pass  up- 
on the  question  of  their  admissibility  when 
considering  the  motions.  The  presiding 
Judge  made  orders  setting  aside  the  attach- 
ments in  all  the  cases.  There  was  one  case, 
that  of  John  F.  Werner  &  Co.,  represented 
by  other  counsel,  in  which  the  motion  to  va- 
cate was  not  resisted,  it  being  admitted  that 
the  undertaking  was  fatally  defective.  This 
case,  however,  the  presiding  Judge  used  for 
writing  his  principal  decision,  and  in  all  the 
other  cases  referred  to  his  decision  In  this 
case,  deciding  also  upon  special  points  in  the 
other  cases.  The  orders  of  the  presiding 
judge  wHl  accompany  the  report  of  the  cases. 

The  first  exception  is  as  follows:  "Because 
his  honor  erred  In  holding,  and  so  deciding, 
that  the  affidavits  on  which  the  attachments 
issued  were  Insufficient  to  show  grounds  for 
attachment"  The  affidavit  is  very  long,  and 
we  will  not  set  out  at  length  the  different 
facts  therein  alleged  to  sustain  the  attach- 
ments. It  not  only  appears  ui>on  the  face  of 
the  affidavit  that  the  defendant  committed 
certain  acts  from  which  a  iCraudulent  Inten- 
tion might  be  inferred,  but  there  are  also 
admissions  on  the  part  of  the  defendant  stat- 
ed in  the  affidavit  tending  to  prove  such 
fraudulent  intention.  We  say,  "upon  the 
face  of  the  affidavit"  because  It  is  not  with- 
in the  power  of  ttie  supreme  court  to  decide 
upon  the  credibility  of  the  affiant  in  such  cas- 
es, nor  whether  the  facts  are  true  or  untrue. 
These  are  matters  for  the  circuit  court  If, 
however,  the  facts  alleged  In  the  affidavit  are 
true,  then  they  were  sufficient  to  sustain  the 
attachments.  The  first  ezceptloQ  Is  therefore 
sustained. 

The  second  and  third  exceptions  are  as  fol- 
lows: (2)  "Because  his  honor  erred  In  ruling 
out  plaintiffs'  affidavits  in  reply,  the  de- 
fendant having  moved  upon  affidavits."  (3) 
"Because  his  honor  erred  in  holding  that  the 
affidavits  upon  which  the  attachments  were 
issued  were  disposed  of  and  explained  away 
by  defendant's  affidavits,  and  that  defend- 
ant's moving  affidavits  showed  that  there 
was  no  ground  for  attachment  without  hav- 
ing taken  into  consideration  plaintiffs'  affi- 
davits In  reply."  This  court  has  not  the 
power,  as  Just  stated,  to  consider  the  ques- 
tion as  to  the  credibility  of  those  making 
the  affidavits.  As  hereinbefore  stated,  ob- 
jection was  made,  when  plaintiffs  offered 
their  affidavits  In  reply,  that  such  affidavits 
were  not  in  reply,  and  therefore  Inadmissible. 
His  honor  allowed  them  to  be  read,  and  said 
he  would  pass  upon  the  question  of  their  ad- 
mtasibility  when  he  came  to  consider  the 
motions  on  their  merits.  In  the  case  of  John 
F.  Werner  &  Co.  v.  LIpsitz.  in  which  his  hon- 
or made  his  principal  decision,  he  says: 
"Affidavits  were  offered  in  reply  to  defend- 
ant's affidavits.  Objection  was  made  to  their 
introduction.    I  overruled  the  objection,  but 
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stated  at  tbe  time  that  I  ^ovdd  consider  oniy 
BO  much  thereof  as  was  strictly  In  reply  to 
tbe  statements  made  In  defendant's  alflda- 
Tits,  and  nothing  that  tendea  to  supplement 
plaintiffs'  case  as  first  made,  and  I  bare  done 
80."  It  does  not  appear  which  affidavits  were 
ruled  by  his  honor  to  be  In  reply,  and  whlcb 
were  excluded.  The  plaintiffs  had  tbe  right 
to  know  which  affldavits  were  allowed  In  re- 
ply, and  the  failure  of  tbe  presiding  judge  to 
accord  them  such  right  is  reversible  error. 
These  exceptions,  la  so  far  as  they  com- 
plain of  error  on  the  part  of  hU  honor  in  the 
particulars  Just  mentioned,  are  sustained. 

The  fourth  exception  is  as  follows:  "Be- 
cause his  honor  erred  in  deciding  tliat  the 
Donservice  of  the  affidavit  and  warrant  of  at- 
taclun«it  npon  the  defendant  was  fatal,  and 
sofacient  ground  for  setting  aside  the  at- 
tachment" The  statute  does  not  require 
such  service,  and  this  court  certainly  has  no 
right  to  interpolate  snch  provision  Into  the 
statute.  It  is  entirely  a  matter  for  the 
legislative  department  of  tbe  government 
Section  253  of  tbe  Code  provides  that  a  true 
and  attested  copy  of  the  attachment  shall  be 
delivered  to  the  party  whose  real  estate  is  at- 
tached, by  the  officer  serving  the  same;  and 
section  257  also  provides  for  leaving  a  certi- 
fied copy  of  the  warrant  of  attachment  with 
certain  parties,  where  the  property  is  incapa- 
ble of  manual  delivery.  These  circumstan- 
ces rather  tend  to  sustain  the  doctrine  found 
in  the  maxim,  "ExpresBio  unius,  excluslo  al- 
terius."  We  think  the  presiding  jndge  com- 
mitted N'ror  as  complained  of  in  this  excep- 
tion, and  the  exception  is  therefore  sus- 
tained. 

Tbe  fifth  exception  is  as  follows:  "Be- 
cause his  honor  erred  in  deciding  that  an  un- 
dertaking or  attachment  must  be  under  seal." 
The  statute  uses  the  wwd  "undertaking," 
and  not  the  word  "l>ond."  An  "undertaking" 
ia  good  without  a  seal,  and  this  exception  is 
therefwe  sustained. 

The  alxth  exception  is  as  follows:  "That 
his  honor  erred  In  holding  that  one  member 
of  a  firm  has  no  power  to  sign  the  firm  name 
to  an  undertaking  on  attachment  without 
special  authority  so  to  do^  and  that  such  au- 
thority must  be  shown."  The  undertaking 
does  not  require  a  seal,  as  we  have  Just  stat- 
ed, and  therefore  his  honor  was  in  error. 
This  exception  is  therefore  sustained. 

The  seventh  exception  is  as  follows:  "Be- 
cause his  honor  erred  in  holding  that  where 
plaintiff's  name  is  signed  to  the  undertaking 
by  an  attorney  in  fact,  under  a  proper  power 
BO  to  do,  such  power  must  be  filed  with  the 
undertaking  at  the  time  of  the  issuing  of  the 
attachment,  and  it  is  not  sufficient  that  it  l>e 
filed  Biter  the  attachment  has  been  issued." 
Again,  we  find  that  there  is  no  statutory  re- 
quirement to  this  effect,  and  the  presiding 
Judge  was  in  error.  The  Jndge,  clerk  of  the 
court,  or  trial  Justice,  before  issuing  the  war- 
rant, should  have  such  facts  before  him 
showing  that  the  undertaking  ia  that  of  the 


plaintiff.  Such  officer  may  demand  the  au- 
thority by  which  the  agent  acts  for  the 
plaintiff,  and,  where  there  Is  a  power  of  at- 
torney in  writing,  may  have  it  filed  with  the 
undertaking;  but  the  failure  to  do  so  is  not 
fatal  to  the  attachment  This  exception  Is 
therefore  sustained. 

The  eighth  exception  is  as  follows:  "Be- 
cause his  honor  erred  In  holding  that  there 
must  be  a  subscribing  witness  to  an  under- 
taking on  attachment"  Although  there  is 
no  statutory  requirement  to  this  effect,  it  la 
contended  that  there  is  a  requirement  of  rule 
66  of  the  circuit  court  Rule  66  Is  as  follows: 
"Whenever  a  Justice  or  other  officer  approves 
of  the  security  to  be  given  In  any  case  or  re- 
ports upon  its  sufficiency.  It  shall  be  his  duty 
to  require  personal  sureties  to  Justify.  And 
all  bonds  and  undertakings  shall  be  duly 
proved  by  a  subscribinf  witness,  or  acknowl- 
edged in  like  manner  as  deeds  of  real  estate, 
before  the  same  shall  be  received  or  filed." 
The  limitation  upon  the  power  of  the  Judges 
to  make  rules  is  that  such  alterations  or  ad- 
ditions be  not  inconsistent  with  any  of  the 
statutes  of  the  state.  The  question,  then, 
is  whether  or  not  said  rule  (66)  Is  Inconsist- 
ent with  any  of  the  statutes  of  the  state. 
This  rule  is  not  simply  a  regulation  of  prac- 
tice, but  Imposes  a  condition  upon  those  su- 
ing out  attachment  proceedlnga  It  is  there- 
fore Inconsistent  with  the  statutes  of  the 
state,  and  this  exception  Is  sustained. 

Tbe  ninth  exception  is  as  follows:  "Be- 
cause his  h<nor  erred  In  holding  that  the  affi- 
davit as  to  cause  of  action  was  insufficient 
in  thecasesof  M.  Ferst's  Sons  &  CSa,  Savannah 
Grocery  Co.,  and  Savannah  Steam  Bakery 
Ca,  in  that  same  was  made  not  by  any  mem- 
ber of  firm,  but  upon  informati(m  and  belief, 
by  tbe  attorney  and  traveling  salesman,  re- 
spectively." The  provision  of  section  250  of 
the  Code  is  that  the  warrant  may  be  issued 
"whenever  it  shall  appear  by  affidavit  that  a 
cause  of  action  exists"  against  such  defend- 
ant "specifying  the  amount  of  the  claim  and 
the  grounds  thereof,"  etc.  There  is  no  re- 
quirement that  the  affidavit  must  be  made 
by  a  particular  person,  and  therefore  this  ex- 
ception is  sustained. 

The  defendant's  counsel  gave  notice  that 
If  the  decision  of  the  circuit  Judge  could  not 
be  sustained  upon  any  of  the  grounds  upon 
which  he  placed  it  they  would  insist  that  It 
should  be  sustained  on  the  ground  "that  there 
was  no  affidavit  to  show  that  the  property 
that  the  defendant  Is  alleged  to  have  fraudu- 
lently disposed  of  was  not  a  part  of  defend- 
ant's homestead,  and  that  such  affidavit  was 
necessary  for  the  Issuing  of  an  attachment; 
and  In  the  case  of  Waterhonse  &  Danner,  the 
circuit  Judge  not  having  passed  on  tbe  point 
made  that  the  name  of  the  firm  was  not  sign- 
ed to  tbe  undertaking,  they  would  Insist  oo 
this  point  In  tbe  supreme  court"  As  to  the 
first  ground  ui>on  which  the  defendant  relies, 
we  do  not  think  it  can  be  sustained.  Tbe 
cases  of  Martin  ▼.  Bowie,  87  S.  O.  102,  16  8. 
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E.  738,  and  Bradford  r.  Bnchanan,  88  S.  0. 
237,  17  8.  B.  501,  show  that  the  right  to  a 
homestead  in  the  property  does  not  prevent 
proceedings  to  sell  the  property,  but  the 
homestead  will  be  protected  when  it  is  made 
to  appear  that  it  exists.  Of  course,  the  party 
entitled  to  a  homestead  cannot  be  deprived 
4^  such  right.  In  regard  to  the  point  as  to 
the  manner  In  which  a  partnership  can  sign 
an  undertaking,  we  are  of  the  opinion  that  In 
this  case  the  undertaking  was  properly  sign- 
ed. There  are  two  ways  In  which  a  partner- 
ship may  bind  itself  by  Its  signature  to  a  con- 
tract not  requiring  a  seal:  (1)  By  simply 
the  name  of  the  partnraiahip,  as  "Waterhouse 
A  Danner";  and  (2)  by  the  signatures  of  the 
Individual  members  composing  the  partner- 
ship, provided  it  appears  in  the  Instrument 
of  writing  that  the  Intention  is  to  bind  the 
partnership.  ▲  <xq;>y  of  the  undertaking  is 
not  set  out  In  full,  but  we  must  presume  that 
this  Intention  sufficiently  appears  In  the  un- 
dertaking, in  the  absence  of  testimony  to  the 
cMitrary.  It  is  the  judgment  of  this  court 
that  the  several  orders  appealed  from  be  re- 
versed. 


BABB,  Clerk,  v.  SULLIVAN. 

(Supreme  Court  of  South  Carolina.     April  1, 

1885.) 

Rh  Jvbioata— Ambndmkxt  or  Judoxbxt— 

Laches. 

1.  Where  a  Judgment  debtor,  duly  sum- 
moned to  show  cause  why  the  judgment  should 
not  be  revived,  fails  to  set  up  a  defense  of  part 
payment,  the  question  is  res  judicata. 

2.  The  order  reviving  a  judgment  failed  to 
state  any  amount,  and  the  judgment  debtor, 
though  duly  summoned,  failed  to  appear  and  set 
up  hia  defense  of  part  payment,  and,  with  knowl- 
edge of  the  amount  for  which  execution  was 
revived,  delayed  for  nearly  10  years  to  seek  to 
amend  the  revived  execution.  Bdd,  that  he  was 
precluded  by  laches. 

3.  Laches  is  the  neglect  to  do  what,  in  law, 
ahcnld  have  been  done  for  an  unreasonable  and 
tmexjilained  length  of  time  and  under  drcum- 
stances  permitting  diligence. 

4.  Acquiescence  ia  an  intentional  failure  to 
resist  the  assertion  of  aa  adverse  right 

Appeal  from  common  pleas  circuit  court  of 
Laurens  county;   T.  B.  Fraser,  Judge. 

Motion  by  Joseph  P.  Latimer  and  another 
to  amend  ah  execution.  From  an  order 
granting  the  motion,  plaintiff  appeals.  Re- 
versed. 

Featherstone  &  Son  and  Haskell  &  Dial, 
for  appellant.  J.  A.  McCuUougb,  for  re- 
spondent 

BBNBT,  A.  A.  J.i  This  was  a  motion  to 
amend  an  execution  made  ex  parte  Joseph  P. 
Latimer  and  John  H.  Latimer,  as  executors 
of  the  last  will  and  testament  of  Hewlett 
Sullivan,  deceased,  In  re  M.  E.  Babb,  as 
Clerk,  Successor,  etc.,  t.  Hewlett  SuUivan. 
The  same  moving  parties  made  at  the  same 
time  two  other  motions,— one  in  re  Rice,  as 
Clerk,  Successor,  etc.,  v.  Sullivan,  to  vacate 
a  judgment,  and  one  In  re  Shell,  as  Clerk, 
Successor,  etc.,  v.  Sullivan,  to  quash  an  exe- 

1  Sitting  in  place  of  Mr.  Justice  Pope,  dis- 
qualified. 


cution.  All  the  three  eases  In  which  the 
several  motions  were  made  were  ciosely  con- 
nected, and  interdependent  The  circuit 
judge.  In  the  decretal  order  appealed  from, 
refused  the  first  two  motions,  bat  granted 
the  third,  namely,  the  motion  to  amend  the 
execution,  remarking  that  "this  motion  is 
made  in  the  event  that  both  of  the  preceding 
motions  were  refused."  To  make  plain  the 
grounds  upon  which  this  third  motion  was 
granted,  as  well  as  the  grounds  upon  which 
the  order  granting  it  was  appealed  from,  It  Is 
necessary  to  set  forth  the  following  statement 
of  facts:  In  1877,  Ira  Rice,  as  clerk  of  court 
and  successor  of  Homer  L.McGowan,  commis- 
sioner In  equity  for  Laurens  county.  In  a  suit 
for  foreclosure  against  Hewlett  Sullivan  and 
his  sureties,  John  HeUams  and  O.  P.  Sullivan, 
Jr.,  recovered  judgment  against  Hewlett  Sul- 
livan and  John  Hellams  for  $4,368.08.  On 
this  judgment,  Hewlett  Sullivan,  from  time 
to  time,  made  various  payments.  In  1883 
a  copy  summons  to  renew  execution  in  the 
main  cause  was  served  on  Hewlett  Sullivan. 
It  appears  that  both  the  original  summons 
and  the  copy  have  been  lost,  and  that  there 
was  some  dispute  whether  the  summons.  In 
Its  terms,  stated  the  amount  for  which  it 
was  proposed  to  renew  the  execution.  But 
the  attorneys  who  issued  the  summons  made 
affidavit  that,  to  the  best  of  their  rectdlec- 
tion,  the  amount  was  stated  therein  as  being 
for  $1,000,  and  for  $368.53  costs.  To  this 
summons  to  renew,  the  defendant  Hewlett 
Sullivan  failed  to  file  either  answer  or  de- 
murrer, or  to  give  notice  of  appearance.  On 
the  2d  of  December,  1884,  therefore.  Judge 
Pressley  granted  his  order  that  "the  judg- 
ment and  execution  of  Ira  Rice,  Clerk,  Plaln- 
tifT,  against  Hewlett  Sullivan,  be  renewed,  to 
have  the  force,  form,  and  effect  of  the  former 
recovery,  with  leave  to  O.  W.  Shell  to  issue 
execution  therefor."  And  on  12th  December, 
1884,  counsel  representing  sundry  creditors 
Of  M.  A.  SuUivan,  deceased,  to  whose  estate 
the  debt  was  owing,  procured  the  Issuing  of 
an  execution  in  said  cause  against  Hewlett 
Sullivan  for  $1,000,  and  for  $368.53  costs. 
When  this  renewed  execution  was  levied  up- 
on the  land  of  Hewlett  Sullivan,  on  the  12th 
of  March,  1885,  an  action  was  commenced 
by  him  on  23d  March,  1885,  for  the  purpose 
Of  enjoining  its  enforcement,  and  to  have  the 
judgment  canceled  and  marked  "Satisti»d." 
In  that  action  (SuUivan  v.  Shell)  the  plea  of 
full  payment  was  set  up.  The  case  was 
beard  by  Judge  Hudson,  who  granted  the 
order  of  Injunction  prayed  for.  On  appeal 
to  this  court  the  judgment  of  the  circuit 
court  was  reversed,  and  the  complaint  dis- 
missed. Sullivan  V.  Shell,  36  S.  C.  578,  15 
S.  E.  722.  In  that  case,  Mr.  Chief  Justice 
Mclrer,  delivering  the  opinion  of  the  court 
said  that  the  plaintiff,  SuUivan,  was. not  en- 
titled to  maintain  the  action,  adding:  "If 
be  ever  had  any  remedy,  it  should  have  been 
sought  by  a  motion  in  the  cause  in  which  the 
judgment  complained  of  was  rendered.  But, 
even  if  he  had  resorted  to  that  mode  of  re- 
lief, we  do  not  see  how  he  could  have  suc- 
cessfully met  the  plea  of  res  adjudlcata. 
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Wben  be  was  served  with  summoas  to  show 
cause  why  the  judgment  should  not  be  re- 
vived, and  execution  issued  to  enforce  the 
same,  be  was  afforded  the  opportunity  to 
raise  the  very  same  question  which  he  now 
seelcs  to  raise  by  this  action,  and  this  court 
has  repeatedly  decided  tiiot  one  who  fails  to 
do  so  when  afforded  such  opportunity  is  for- 
ever afterwards  estopped  from  doing  so." 
Id.,  36  S.  C.  580,  15  S.  B.  722.  This  opinion 
was  handed  down  on  3d  September,  1892. 
Thereafter,  as  we  gather  from  the  state- 
ment of  facts  in  the  brief,  the  renewed  exe- 
cution was  again  levied,  when,  Hewlett  Sul- 
livan Iiaving  died,  his  executors  brought  an- 
other action,  claiming  that  the  consideration 
of  the  Judgment  bad  failed,  and  asltlng  re- 
lief on  that  ground.  That  action  also  was 
dismissed.  Again  was  the  renewed  execu- 
tien  levied,  whereupon  the  executors  insti- 
tuted this  proceeding,  making  a  motion  in 
the  original  cause  in  which  the  judgment 
was  rendei-ed  for  an  order  to  amend  the  re- 
newed execution  by  reducing  the  amount 
from  $1,000  to  $76.  It  is  not  unlikely  that 
this  mode  of  relief  was  resorted  to  In  con- 
sequence of  the  suggestion  made  in  Sullivan 
▼.  Shell,  supra,  and  quoted  above.  This  mo- 
tion was  beard  on  its  merits  in  the  circuit 
court  by  Judge  Fraser,  who  rendered  his 
decree  in  favor  of  the  executors,  and  grant- 
ed the  order  moved  for,  bolding  as  follows: 
"The  plaintiff  contends  that,  as  the  amount 
of  the  balance  due  upon  the  judgment  was 
stated  in  the  summons  to  renew,  the  defend- 
ant was  estopped  from  disputing  it  Assum- 
ing for  the  purpose  of  this  motion  that  the 
summons  did  state  that  there  was  a  balance 
of  $1,000  and  costs,  $368.53,  due  upon  the 
judgment,  the  order  of  Judge  Pressley  did 
but  renew  the  judgment,  with  the  form, 
force,  and  effect  of  the  former  recovery.  The 
executors,  therefore,  have  the  right  to  show, 
if  they  can,  that  the  execution  has  been  re- 
newed for  too  large  a  sum.  The  balance  dne 
upon  the  judgment  at  the  date  of  the  order 
of  renewal  being  in  dispute,  it  is  ordered 
that  It  be  referred  to  J.  K.  Jennings,  Esq., 
as  special  referee  to  take  testimony  and  re- 
port to  this  court  the  balance  ascertained  to 
be  dne  upon  said  judgment  at  the  time  said 
execution  was  renewed,  and  that  the  execu- 
tion be  amended,  if  the  same  be  necessary, 
for  the  amount  due  upon  said  judgment  at 
the  time  said  execution  was  renewed." 
From  this  decretal  order  the  plaintiff  ap- 
peals upon  several  grounds. 

The  view  we  have  taken  of  the  case  ren- 
ders it  unnecessary  to  pass  upon  more  than 
the  first  and  the  fifth  exceptions,  which  raise 
the  questions  of  res  adjudlcata  and  laches. 
It  seems  to  us  that  the  mere  statement  of 
the  facts,  as  above  set  forth,  with  the  various 
proceedings  had  both  In  the  circuit  court  and 
in  this  court,  and  with  the  dates  showing  the 
time  which  has  elapsed,  clearly  call  for  a 
reversal  of  Judge  Fraser's  decretal  order  on 
the  two  grounds  of  res  adjudlcata  and  laches. 


It  la  admitted  for  the  defendant  that  in  SnUi- 
van  T.  Shell,  supra,  the  issue  of  foil  pay- 
ment has  been  adjudicated.  But  It  is  ar- 
gued, interrogatively,  that  the  plea  of  part 
payment  might  not  constitute  a  defense  to 
the  application  to  renew  an  execution.  We 
cannot  so  hold.  We  see  no  reason  for  hold- 
ing that  the  defense  of  part  payment  could 
not  have  been  set  up  at  the  time  the  appli- 
cation to  renew  was  made.  On  the  c<»- 
trary,  we  bold  that  there  was  then  offered  to 
the  defendant  Sullivan  an  opportunity  In 
law  to  set  up  tbe  plea  on  which  bis  privies 
now  insist.  He  failed  to  take  advantage  of 
it,  and  suffered  judgment  to  be  taken  for  the 
amount  stated  in  the  summons  to  renew. 
Following  in  the  line  of  the  doctrine  laid 
down  by  this  court  in  Hart  v.  Bates,  17  S. 
C.  40,  and  in  Ex  parte  Roberts,  19  S.  C.  15&- 
158,  where  Mr.  Justice  McGowan  clearly  de- 
fines the  requisites  of  the  plea  of  res  adju- 
dlcata, we  are  able  to  say  of  the  case  at 
bar,  and  the  proceedings  hod  befwe  Judge 
Pressley  to  renew  the  execution,  that  the 
parties  or  their  privies  are  the  same,  tbat 
the  subject-matter  is  the  same,  and  that  tbe 
precise  point,— part  payment,— if  not  ex- 
pressly ruled  upon,  was  necessarily  deter- 
mined by  the  judgment  of  this  court,  upon 
the  plea  of  full  payment,  in  Sullivan  v.  Shell. 
This  court  has  repeatedly  declared  that  when 
a  party  served  with  summons  to  show  cause 
why  a  judgment  should  not  be  revived,  and 
execution  renewed,  fails  to  make  a  defense 
which  he  has  the  opportunity  of  making,  he 
must  be  held  to  have  formally  made  such 
defense,  and  to  have  been  unsuccessful,  and 
he  is  forever  afterwards  estopped  from  set- 
ting up  that  defense.  Davis  v.  Murphy,  2 
Rich.  Law,  660;  Jackson  v.  Patrick,  10  &  O. 
197;  McNair  v.  Ingraham,  21  S.  G.  70;  Cren- 
shaw V.  Julian.  20  S.  G.  283,  2  8.  B.  133; 
Sullivan  V.  Shell,  36  S.  C.  678,  15  S.  B.  722. 
We  therefore  sustain  the  appellant's  first  ex- 
ception, which  charges  error  In  the  drcult 
Judge  In  not  holding  the  defendant  estopped 
from  making  the  defense  of  part  payment, 
such  a  defense  being  res  adjudlcata. 

We  sustain  also  the  appellant's  fifth  excep- 
tion, which  charges  error  in  the  circuit  judge 
in  not  holding  the  defendant's  motion  barred 
by  his  own  laches.  The  summons  to  renew 
was  served  in  October,  1883.  The  order  of 
Judge  Pressley,  granting  leave  to  renew  the 
judgment  and  execution,  was  passed  In  De- 
cember, 1884.  And  now,  in  1894,  it  is  sought 
for  the  first  time  to  amend  the  renewed  ex- 
ecution. No  reason  or  excuse  is  given  for 
tbis  long  delay,  nor  Is  the  conrt  Informed 
when  the  discovery  was  made  that  the  re- 
newed execution  was  for  too  large  an 
amount,  nor  is  there  any  allegation  of  fraud. 
It  cannot  be  said  tbat  the  defendant  has  act- 
ed with  reasonable  diligence.  He  knew  that 
the  Judgment  had  been  revived  against  him; 
he  knew  the  amount  for  which  the  execution 
had  been  renewed;  and  we  bold  that  bis  un- 
reasonable and  unexplained  delay,  and  his 
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fallore  to  set  np  this  defense  when  In  law 
It  should  have  been  set  np,  the  opportunity 
offering,  amount  to  such  laches  as  effectually 
precludes  him  from  obtaining  the  relief  which 
be  or  his  privies  now  seek.  It  was  urged, 
however,  by  defendant's  counsel,  that,  since 
the  time  which  elapsed  between  the  order  of 
renewal  and  the  defendant's  notice  of  motion 
to  amend  was  a  few  months— from  July  to 
December— less  than  10  years,  the  delay  was 
not  long  enough  to  amount  to  laches.  It  is 
confessedly  impossible  to  adopt  a  general 
rule,  and  fix  a  definite  length  of  delay  which 
shall  Justify  a  court  of  equity  in  refusing 
relief  on  the  ground  of  laches.  Each  case 
most  be  governed  by  its  own  facts,  and 
courts  of  equity  must  be  trusted  to  exerclsir 
a  salutary  discretion.  As  we  understand 
the  doctrine  of  estoppel  by  laches,  the  facts 
In  this  case  would  justify  us  In  holding  that 
even  a  shorter  delay  than  nine  years  and  six 
months,  inexcusable  or  unexplained,  would 
have  furnished  the  circuit  court  with  suffi- 
cient grounds  for  refusing  the  order  moved 
for.  Delay  is  not  the  sole  factoi;  that  con- 
stitutes laches.  If  it  were  so,  some  period 
fixed  by  statute  or  by  the  common  law  of 
the  courts  would  afford  a  safe  and  unvarying 
rale.  Laches  connotes  not  only  undue  lapse 
of  time,  but  also  negligence,  and  opportunity 
to  have  acted  sooner,  and  all  three  factors 
most  be  satisfactorily  shown  before  the  bar 
in  equity  is  complete.  Other  factors  of  les- 
ser importance  sometimes  demand  considera- 
tion, such  as  the  nature  of  the  property  In- 
volved, or  the  subject-matter  of  the  suit,  or 
the  like.  As  a  definition  of  "laches,"  however, 
It  U  sufficiently  correct  to  say  that  it  is 
the  neglecting  or  the  omitting  to  do  what  in 
law  should  have  been  done,  and  this  for  an 
unreasonable  and  unexplained  length  of  time, 
and  in  circumstances  which  afforded  t^por- 
tunlty  for  diligence.  This  definition  will  be 
found  adequate  as  a  test  to  be  applied  to 
the  vast  majority  of  cases.  The  doctrine 
embraced  in  It  Is  in  accordance  with  the 
principles  and  the  practice  of  courts  of  equi- 
ty, which  have  from  the  beginning  held  them- 
selves ready  to  aid  suitors  who  come  In  good 
conscience,  good  faltli,  and  with  diligence; 
and  from  the  beginning  they  have  discoun- 
tenanced stale  demands,  and  refused  relief 
from  the  effect  of  negligence  and  inexcusable 
delay.  We  have  seen,  from  the  very  nature 
of  equity  jurisdiction,  and  the  principles  that 
guide  and  control  its  exercise,  that  it  is  im- 
practicable, if  not  impossible,  to  fix  a  definite 
period  of  time  as  a  bar  or  limitation  to 
salts  In  equity;  that  -lapse  of  time  is  not 
the  only  test  of  staleness;  that  it  needs  to 
be  conjoined  with  negligence  or  inattention, 
and  with  opportunity  for  diligence  and  fbr 
aeiing  sooner.  For  It  Is  of  the  essenceof  laches 
that  the  party  charged  with  it  should  have 
either  actual  knowledge,  or  such  notice  as 
would  have  put  him  on  inquiry.  It  is  mani- 
fest, therefore,  that  the  period  of  time  which 
shall  be  a  bar  in  equity  must  needs  vary  with 


the  varying  circumstances  in  the  different 
cases.  Thus,  to  constitute  laches  in  a  case 
showing  gross  negligence,  a  lesser  lapse  of 
time  would  suffice  than  In  a  case  of  ordinary 
carelessness  and  inattention.  So,  too,  would 
the  length  of  time  deemed  sufficient  be  great- 
er or  less  according  as  the  evidence  In  the 
case  might  show  whether  the  party  to  whom 
laches  Is  Imputed  actually  knew  of  the  op- 
portunity he  neglected,  or  was  simply  pre- 
sumed to  have  known.  Laches  being  the  re- 
sultant of  a  combination  of  negligence,  lapse 
of  time,  and  loss  of  opportunity,  by  as  much, 
thwefore,  as  negligence  and  knowledge  of 
opportunity  may  vary  in  degree,  by  so  much 
will  the  period  of  time  vary  in  length. 
Speaking  generally,  It  may  be  said  that,  the 
greater  the  negligence  and  the  knowledge, 
the  less  will  be  the  time.  Hence  the  great 
differences  in  the  length  of  the  delay  which 
the  courts  have  held  to  work  laches,  vary- 
ing from  a  few  months  to  any  number  of 
years  less  than  20.  In  the  matter  of  appli- 
cation to  vacate  or  open  Judgments,  we  have 
already  said  that  the  length  of  time  may 
be  affected  by  the  nature  of  the  property  in- 
volved, or  by  the  subject-matter  of  the  suit 
in  which  the  judgment  was  rendered.  Thus 
equity  would  bar  an  application  to  set  aside 
a  decree  of  divorce  In  much  sh<Mrter  time 
than  It  would  an  application  to  set  aside 
an  ordinary  judgment  Recurring  to  the 
case  before  us,  we  are  clearly  of  the  opin- 
ion that  the  delay  of  nine  and  a  half  years, 
Joined  with  Hewlett  Sullivan's  knowledge  of 
the  plaintiff's  application  to  renew,  and  his 
failure  to  use  the  opportunity  afforded,  was 
such  laches  as  completely  bars  him  or  bis 
privies  from  obtaining  the  relief  sought  It 
might  be  held,  also,  that  under  the  equitable 
doctrine  of  acquiescence  the  defendant  is 
barred.  If  laches  is  the  negligent  failure  to 
assert  a  positive  right  when  oi^ortunlty  Is 
afforded,  acquiescence  is  the  Intentional  fail- 
ure to  resist  the  assertion  of  an  adverse 
right  In  1S83,  Hewlett  Sullivan  was  serv- 
ed with  a  copy  summons  to  renew  the  execu- 
tion. He  not  only  failed  to. assert  any  posi- 
tive right  of  bis  own,  but  be  knowingly  fail- 
ed to  resist  the  assertion  of  the  plaintiff's 
right,  and  he  should  be  held  barred  by  ac- 
quiescence. The  Judgment  of  this  court  la 
that  the  judgment  of  the  circuit  court  be  re- 
versed, and  the  motion  of  the  defendant  or 
his  privies  dismissed. 


EXCHANGE  BLDO.  &  INV.  CO.  v.  BAY- 
LESS   et  al.i 
(Supreme  Court  of  Appeals  of  Virginia.    Feb. 
14,  1895.) 

SoBROOATioN  or  SnasTT  —  Patment  of  Debt— 
Kblease  of  Surett— Eztknsiov  of  Timb. 
1.  B.  sold  a  lot  to  the  E.  Co.  for  part  cash, 
and  balance  secured  by  deed  of  trust    Subse- 


1  Reported  by  F.  S.  Kirlspatrick,  Esq.,  of  the 
Lyncbourg  bar. 
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quently  th»  E.  Co.  sold  the  same  lot  to  the  V. 

Co.  for  part  cash,  the  assumption  of  the  former 
deferred  payments  due  B.,  and  a  balance  secured 
by  deed  of  trust.  Upon  maturity  of  the  first 
notes  due  B.,  the  V.  Co.  was  unable  to  pay  them, 
and,  to  secure  further  time,  two  of  its  officers 
gave  B.  their  personal  notes  as  additional  securi- 
ty, which  were  paid  at  maturity.  Ucld,  that  said 
officers  were  not  entitled  to  be  subrogated  to  the 
security  of  the  deed  of  trust  held  by  B.  as  against 
the  E.  Co. 

2.  An  agreement  to  give  time  to  the  debtor, 
which  reserves  a  right  to  sue  at  the  request  of 
the  sureties,  does  not  release  the  latter. 

Appeal  from  circuit  court  of  city  of  Roa- 
noke. 

Action  bytlie  Exchange  Building  &  I nvest- 
ment  Company  against  the  Virginia  Finance 
Company,  'William  H.  Bayless,  and  others. 
Judgment  for  defendants,  and  plaintiir  ap- 
peals.   Reversed. 

Watts,  Robertson  &  Robertson  and  0.  B. 
Moomaw,  for  appellant  Penn  &  Cocke  and 
Smith  &  King,  for  appellees. 

HARRISON,  J.  This  is  an  appeal  from 
a  decree  of  the  circuit  court  of  the  city  of 
Roanoke  in  a  cause  wherein  the  Exchange 
Building  &  Inrestment  Company  was  plain- 
tiff and  the  Virginia  Finance  Company,  Wil- 
liam H.  Bayless,  William  M.  Yager,  and 
others  were  defendants.  The  object  of  the 
suit  was  to  ascertain  the  liens  on  a  certain 
lot  in  the  city  of  Roanoke,  determine  the 
prioiities,  and  soli  the  lot  for  the  satisfac- 
tion of  the  plaintiff's  debt.  The  court,  on 
the  18th  day  of  November,  1893,  entered  a 
decree  declaring  that  after  the  payment  of 
costs,  etc.,  the  defendant  W.  H.  Bayless  held 
the  first  lien,  the  defendant  W.  M.  Yager 
held  the  second  lien,  the  plaintiff  the  Ex- 
change Building  &  Investment  Company 
lield  the  third  lien,  and  that  the  property 
should  be  sold,  and  the  proceeds  applied  to 
the  payment  of  the  liens  in  the  order  named. 
Prom  this  decree,  the  Exchange  Building  & 
Investment  Company  was  granted  an  ap- 
ical to  this  court. 

The  record  discloses  the  following  facts:  On 
July  2,  1890,  W.  H.  Bayless  and  others  sold 
and  conveyed  to  the  Exchange  Building  &  In- 
vestment Company  a  parcel  of  land  fronting 
on  Campbell  street,  in  the  city  of  Roanoke. 
A  part  of  the  purchase  price  was  paid  in  cash, 
and  four  notes  executed  by  the  purchaser  for 
the  residue,— two  notes  for  $1,666.66,  each 
payable  in  one  year,  and  two  for  $1,666.66, 
each  payable  in  two  years,— all  executed  to 
William  H.  Bayless  and  his  associates,  said 
Bayless  subsequently  becoming  the  owner 
of  •  all  four  of  said  notes.  Contemporane- 
ously with  the  conveyance,  a  deed  of  trust 
was  given  on  the  lot  to  secure  the  four 
purchase-money  notes  already  described. 
Subsequently  to  this  transaction,  the  Ex- 
change Building  &  Investment  Company 
sold  and  conveyed  this  same  lot  to  the  Vir- 
ginia Finance  Company,  upon  the  following 
terms:  The  purchaser,  making  a  cash  pay- 
ment, undertaking  and  agreeing  to  assume 


and  pay  off  the  four  notes,  of  $1,666.66  each, 
executed  by  the  Exchange  Building  ft  In- 
vestment Company  to  W.  M.  Bayless  and  oth- 
ers, and  for  the  residue  executing  two  notes 
to  said  Exchange  Building  &  Investment 
Company,  each  for  the  sum  of  $2,500,  and 
securing  the  same  on  said  lot  by  deed  of 
trust.  So  that,  after  this  latter  transaction 
was  consummated,  the  Virginia  Finance 
Company  was  the  owner  of  the  lot  in  ques- 
tion, subject  to  two  mortgages,  the  first,  the 
four  notes  of  the  Exchange  Building  &  In- 
vestment Company  to  W.  H.  Bayless.  each 
for  $1,066.66,  assumed  by  it;  and,  second, 
two  notes  of  its  own,  each  for  $2,500.  due  to 
the  Blxchange  Building  &  Investment  Com- 
pany. The  Virginia  Finance  Company,  un- 
der its  purchase,  having  assumed  payment 
thereof,  became  the  principal  debtor  as  to 
the  four  notes  secured  in  the  first  mortgage; 
and  the  Exchange  Building  &  Investment 
Company  became  surety  for  those  notes; 
and  this  relation  was  recognized  and  accept- 
ed by  William  H.  Bayless,  the  creditor,  in 
his  dealing  with  the  parties.  When  the  two 
one-year  notes  of  the  Exchange  Building  ft 
Investment  Company  to  Bayless,  for  $1,666.- 
66  each,  became  due,  the  Vir^nla  Finance 
Company  was  unable  to  pay  them;  and,  not 
wishing  the  property  to  be  sold,  William  M. 
Yager,  one  of  the  principal  stockholders  In 
said  company,  and  also  one  of  the  directors 
and  its  general  manager,  sought  W.  H.  Bay- 
less, the  creditor,  and  procured  from  him  an 
extension  of  time,  evidenced  by  a  contract 
in  writing,  executed  by  the  Virginia  Finance 
Company,  recogrnlzing  its  primary  liability 
to  pay  the  Bayless  notes,  and,  in  consid««- 
tlon  of  the  extension  of  time,  giving  as  ad- 
ditional security  three  negotiable  notes,  ag- 
gregating $3,466.64.  These  notes  were  each 
indorsed  by  W.  M;  Yager  ft  Co.  and  J.  B. 
Levy;  W.  M.  Yager  ft  Co.  being  W.  M.  Yager 
and  J.  B.  Levy,  and,  as  before  stated,  W.  M. 
Yager  being  stockholder,  director,  and  gen- 
eral manager  of  the  Virginia  Binance  Com- 
pany, and  J.  B.  Levy  being  stockholder,  di- 
rector, and  president  of  said  company.  When 
these  three  negotiable  notes,  thus  Indorsed. 
became  due,  they  were  paid  by  W.  M.  Yager, 
one  of  the  Indorsers.  The  Exchange  Build- 
ing ft  Investment  Company  consented  to  the 
extension  of  time  thus  given  the  Virginia 
Finance  Company  by  Bayless,  the  creditor. 
The  first  error  asslgrned  is  that  the  circuit 
court  of  Roanoke,  by  the  decree  complained 
of,  subrogated  William  M.  Yager  to  the 
rights  of  the  original  creditor,  W.  H.  Bay- 
less, under  the  deed' of  trust  given  on  the 
lot  to  secure  Bayless.  In  considering  this 
question,  it  must  be  borne  in  mind  that  the 
Exchange  Building  &  Investment  Company 
bore  two  relations  to  the  Virginia  Finance 
Company.  The  first  was  that  of  surety  for 
the  first  mortgage  debt  of  Bayless,  assumed 
by  the  Virginia  Finance  Company;  and  the 
second  was  that  of  creditor  In  the  second 
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mortgage  debt  of  $5,000;  the  aggregate  of 
these  two  debts  representlnf  the  balance 
due  from  the  Virginia  Finance  Company  for 
the  lot,  as  purchaser  from  the  Exchange 
Building  &  Investment  Company.  As  a 
means  of  paying  part  of  this  purchase  mon- 
ey, the  debtor  executed  three  negotiable 
notes,  aggregating  $3,466.64,  indorsed  by 
Yager,  and  delivered  them  to  Bayless,  to  be 
applied,  when  paid,  to  the  discharge  of  that 
portion  of  said  purchase  money  held  by  him. 
The  effect  of  the  decree  of  the  circuit  conrt 
is  to  put  Yager,  when  he  paid  these  notes, 
in  a  better  position  than  his  principal's 
creditor,  the  Exchange  Building  &  Invest- 
ment Company.  In  other  words,  it  gives 
him  a  lien  on  the  lot,  ahead  of  the  remain- 
ing purchase  money  still  unpaid  and  due  to 
the  vendor  of  his  principal,  the  Virginia 
Finance  Company. 

A  surety  who  was  not  originally  bound  for 
the  debt,  but  who  comes  In  during  the  pros- 
ecution of  a  remedy  for  the  debt  against  the 
principal,  cannot,  by  subrogation,  obtain  a 
preference  over  creditors  of  the  principal 
whose  liens  attached  before  the  surety  be- 
came bonnd.  As  to  any  such  prior  interest 
in  the  property,  ,be  must  occupy  the  place  of 
debtor.  2  Brandt,  Sur.  S  306.  The  doctrine 
of  subrogation  being  a  doctrine  of  purely 
equitable  origin  and  nature,  Its  operation  U 
always  controlled  by  equitable  principles.  It 
Is  therefore  never  enforced  so  as  to  defeat 
or  Interfere  with  a  superior  or  equal  equity 
of  third  persons,  or  with  the  legal  right  of 
third  persons  growing  out  of  an  express  con- 
tract. Pom.  Bq.  Jur.  {  1410,  and  note  To 
give  Yager,  the  voluntary  Indorser  of  the 
Virginia  Finance  Company,  a  lien  on  this  lot 
prior  in  dignity  to  the  Exchange  Building  & 
Investment  Company,  the  purchase-money 
creditor  of  said  finance  company,  would  be 
to  violate  the  contract  rights  between  the 
parties;  and  snbrogation  Is  never  enforced 
when  It  would  be  In  the  nature  of  a  breach 
of  contract  to  do  so. 

The  drcnmstances  of  the  transaction  and 
the  preponderance  of  evidence  show  that 
these  notes,  gotten  up  at  Yager's  Instance, 
were  Intended,  when  paid,  to  be  a  discharge 
of  the  two  one-year  notes  held  by  Bayless, 
and  that  It  was  not  proposed  or  intended 
that  the  deed  of  trust  should  be  kept  alive 
in  favor  of  Yager,  even  were  that  permissi- 
ble in  view  of  the  rights  of  the  Exchange 
Building  &  Investment  Company.  YtLg&e 
himseU,  in  his  deposition,  says  the  notes 
were  turned  over  to  Bayless,  "for  the  pur- 
pose of  the  payment  of  those  two  notes  of 
the  Exchange  Building  and  Investment  Com- 
pany of  $1,666.66  each."  Yager  was  the  rep- 
resentative and  general  manager  of  the  debt- 
or company,  and  this  mode  of  paying  the 
debt  of  his  company  was  adopted  by  him  in 
consideration  of  further  time  extended  his 
company  by  Bayless,  the  creditor.  As  an  in- 
nocent accommodation  Indorser  for  the  Vir- 


ginia Finance  Company,  Tager  conld  not,  un- 
der the  circumstances,  be  subrogated  as  a 
lien  creditor  upon  this  lot,  prior  in  dignity  to 
the  Hen  already  resting  upon  it  in  favor  of 
the  Exchange  Building  &  Investment  'Com- 
pany. In  view  of  his  relations  to  this  trans- 
action and  to  the  Virginia  Finance  Company, 
as  the  manager  of  Its  affiairs,  the  reasons  for 
his  not  being  thus  subrogated  are  greatly 
strengthened.  The  court  Is  therefore  of 
opinion  that  the  circuit  court  erred  In  subro- 
gating W.  M.  Yager  to  the  rights  of  Bayless 
under  the  deed  of  trust  securing  the  latter's 
debt  on  the  lot  mentioned  in  these  proceed- 
ings. 

It  farther  appears  from  the  record  tiiat 
when  the  two  notes,  each  for  $1,086.06,  due 
in  two  years,  and  secured  to  W.  H.  Bayless 
by  deed  of  trust  on  this  lot,  became  due,  the 
Virginia  Finance  Company  was  again  unable 
to  meet  them;  and  through  its  general  man- 
ager, W.  M.  Yager,  a  contract  bearing  date 
August  22,  1882,  was  secured,  reduced  to 
writing,  and  signed  by  W.  H.  Bayless,  the 
Virginia  Finance  Company,  J.  B.  Levy,  presi- 
dent, and  W.  M.  Yager,  whereby,  in  consid- 
eration of  certain  negotiable  notes  given  by 
the  Virginia  Finance  Company,  indorsed  by 
W.  M.  Yager,  and  delivered  to  W.  H.  Bay- 
less as  collateral  security  for  his  debt,  the 
time  for  the  payment  of  said  debt  was  post- 
poned. This  contract  was  made  without  the 
knowledge  or  consent  of  the  Exchange  Build- 
ing &  Investment  Company,  which  stood  in 
the  relation  of  surety  for  the  debt,  the  pay- 
ment of  which  was  postponed  by  the  con- 
tract aforesaid.  The  circuit  court  held  that 
this  contract  of  August  22, 1882,  released  the 
Exchange  Building  &  Investment  Company 
from  all  personal  liability  on  the  said  two- 
year  notes  of  $1,666.60  each,  but  that  the  said 
contract  did  not  release  the  lien  htHA  by 
Bayless  for  their  security  on  the  lot  This 
decree  Is  objected  to  by  the  appellant  who 
contends  that  the  contract  for  time  released 
the  lien  of  Bayless,  which  was  prior  in  time 
on  the  lot,  as  well  as  the  personal  liability 
of  the  appellant  for  said  debt  The  decree 
is  objected  to  by  the  appellee  Bayless,  be- 
cause it  released  the  Exchange  Building  & 
Investment  Company  from  personal  liability 
to  him  for  said  debt. 

There  Is  no  principle  of  law  better  settled 
than  the  one  contended  for  by  the  appel- 
lant, viz.  that  any  change  of  the  contract  by 
the  principal,  however  slight,  without  the 
consent  of  the  surety,  releases  the  latter  from 
all  further  liability.  Extension  of  time  for 
payment  is  the  most  frequent  form  In  which 
the  creditor  so  deals  with  the  principal  as  to 
discharge  the  surety^  and,  whenever  such 
Indulgence  Is  granted  in  pursuance  of  a 
binding  legal  contract  the  surety  is  at  once 
released  from  his  obligations.  2  Daniel, 
Neg.  Inst  (  1312.  The  same  author  says: 
"But  this  principle  on  which  sureties  are 
released  la  not  a  mere  shadow  without  suit- 
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stance.  It  1b  founded  on  the  restriction  of 
the  rights  of  the  sureties  by  which  they  are 
supposed  to  I>e  injured.  Therefore,  when 
there  Is  a  legal  impossibility  of  injury,  the 
principle  does  not  apply."  Hence  It  is  equal- 
ly well  settled  th^t  if,  in  a  contract  between 
the  creditor  and  the  principal  debtor  for  an 
extension  of  time,  all  the  rights  and  remedies 
of  the  surety  are  reserred  unimpaired,  the 
surety  is  not  discharged.  2  Brandt,  Sur.  { 
376.  Daniel,  In  bis  work  on  Negotiable  In- 
struments, in  giving  the  dements  or  circum- 
stances that  must  unite  in  order  to  consti- 
tute an  indulgence  which  will  discharge  the 
surety,  states  the  fifth  to  be  as  follows: 
"The  indulgence  must  he  without  reseiraticm 
of  remedy,  against  the  surety,  for  that  would 
reserve  the  surety's  recourse  on  the  princi- 
pal." See,  also,  2  Hare  &  W.  Lead.  Oas.  425, 
where  It  is  said  In  Harris  v.  Brooks:  "It 
follows  from  this  reasoning  that  an  agree- 
ment to  give  time  to  the  debtor,  wlilch  re- 
serves a  right  to  sue  at  the  request  of  the 
surety,  will  not  be  effectual  as  a  defense  in 
an  action  brought  against  the  latter."  Ap- 
plying these  principles  to  the  contract  of 
August  22,  1802,  it  Is  clear  that  no  right  or 
remedy  of  the  Exchange  Building  &  In- 
vestment Company,  as  surety  for  the  Vir- 
ginia Finance  Company,  has  been  impaired 
thereby.  On  the  contrary,-  the  creditor  W. 
H.  Bayless  has  with  great  care  and  particu- 
larity reserved  to  the  surety  all  bis  rights 
and  remedies  by  Inserting  in  the  contract  a 
clause  in  these  words:  "This  contract  and 
agreement  is  made  subject  to  this  provision: 
that  the  Exchange  Building  &  Investment 
Company  may  at  any  time  require  the  prop- 
erty to  be  sold  under  the  deed  of  trust  afore- 
said, or  the  collection  of  the  said  two  notes 
enforced;  and  nothing  herein  contained  shall 
operate  to  Impair  any  right  the  Exchange 
Building  &  Investment  Company  may  have 
to  require  the  enforcement  of  the  deed  of 
trust  aforesaid,  or  of  the  collection  of  the 
said  notes."  The  rights  and  remedies  of  a 
surety  conld  hardly  be  reserved  in  a  contract 
in  plainer  and  more  unambiguous  terms. 
There  was  not  a  right  possessed  by  the  Ex- 
change Building  &  Investment  Company  be- 
fore this  contract  was  made  that  it  did  not 
have  with  equal  force  afterwards.  It  re- 
serves the  right  to  proceed  immediately,  at 
the  request  of  the  surety,  and  therefore  can- 
not be  effectual  as  a  defense  against  the 
liability  of  said  surety.  It  follows,  there- 
fore, that  the  circuit  court  emd  In  releasing 
the  Exchange  Building  &  Investment  Com- 
pany from  its  personal  liability  to  W.  H. 
Bayless  on  the  two  notes  held  by  him,  and 
for  which  said  company  was  bound  as  sure- 
ty. 

For  the  foregoing  reasons,  the  court  is  of 
opinion  that  the  decree  complained  of  is 
erroneous,  and  must  be  set  aside;  and  this 
court  will  enter  such  decree  as  the  circuit 
court  of  the  city  of  Roanoke  ought  to  have 
entered. 


FAIRCLOTH  v.  STUBBS  et  aL 

(Suiireme  Court  of  Georgia.     July  16,  1894.) 

EXCBPTIOKS  TO  AUDITOH'8  RbPQRT— TrIAL  BT 

JnuT— Rbvibw. 

1.  There  Is  no  provision  of  law  for  ascertain- 
ing by  jary  trial  whether  an  auditor's  le^rt  of 
the  evidence  before  him  is  deficient  or  incom- 
plete by  reason  uf  alleged  omissions  of  some  of 
the  evidence  actually  submitted  and  heard. 
Therefore  the  presiding  judge,  In  cases  not  gov- 
erned by  the  practice  in  equity,  is  left  to  the  ex- 
ercise of  his  own  discretion  as  to  what  means 
he  will  adopt  in  solving  and  settling  such  a  ques- 
tion, where  it  is  raised  by  exceptions  to  the  au- 
ditor's report. 

2.  Under  the  evidence  submitted  to  the 
Judge  in  this  case,  his  finding  against  the  excep- 
tions was  not  so  manifestly  unwarranted  as  to 
Justify  a  reversal  of  the  same  by  a  reviewing 
court. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Emanud  county; 
R.  ti.  Gamble,  Judge. 

Action  by  Stubbs  &  Tlson  against  Chesley 
Fairdotb.  There  was  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Affirmed. 

H.  R.  Daniel,  F.  H.  Saffold,  Hlnes  &  Fel- 
der,  and  Evans  &  Evans,  for  plaintiff  la  a- 
ror.  Williams  &  Smith,  for  defendants  in  er- 
ror. 

SIMMONS,  J.  1.  A  mortgage  given  by 
Faircloth  to  Stubbs  &  Tlson  was  sought  to  be 
foreclosed  for  an  alleged  balance  due.  Fair- 
cloth  defended  on  the  ground  that  the  notes 
secured  by  the  mortgage  were  not  given  for 
an  actual  indebtedness,  but  as  collateral  to 
an  account  for  present  indebtedness  and  fur- 
ther advances,  and  that  overcharges  were 
made  in  the  account  for  which  the  notes  ware 
given,  etc.  The  case  was  referred  to  an  au- 
ditor, who  made  a  report  thereon,  and  to  this 
report  the  defendant  filed  exceptions.  One  of 
the  exceptions  was  that  the  auditor  bad  omit- 
ted to  report  certain  portions  of  the  testi- 
mony, which  were  set  out  in  the  exceptions; 
and  the  defendant  moved  to  re-refer  the  case, 
that  the  auditor  might  inquire  into  the  evi- 
dence alleged  to  have  been  omitted,  and  re- 
port the  same;  or,  if  the  court  should  refuse 
to  do  this,  that  the  question  be  submitted  to 
the  Jury  as  to  whether  such  testimony  was 
introduced  before  the  auditor  or  not  llie 
court  refused  to  re-refer  the  case  to  the  audi- 
tor, or  to  submit  this  question  to  the  Jury, 
but  heard  evidence  himself  as  to  whether  the 
testimony  alleged  to  have  been  omitted  had 
been  introduced  before  the  auditor;  and,  aft- 
er hearing  tiie  evidence  on  this  point,  ordo'- 
ed  that  the  exception  relating  to  the  alleged 
omission  of  testimony  be  dismissed,  upon  the 
ground  that  it  had  not  been  made  to  appear 
satisfactorily  that  the  testimony  alleged  to 
have  been  omitted  had  really  been  submitted 
to  the  auditor.  The  defendant  assigns  error 
upon  these  rulings.  There  is  no  provision  of 
law  for  ascertaining  by  Jury  trial  whether  an 
auditor's  report  of  the  evidence  before  him 
is  deficient  or  incomplete  by  reason  of  alleged 
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omissions  of  some  of  'Qie  erldence  submitted 
and  beard.  In  eqnity  cases,  where  exception 
is  taken  to  the  report  of  a  master  as  deficient 
In  this  respect,  the  law  contemplates  that 
tbe  presiding  Judge  shall  pass  ni)on  the  ques- 
tion himself.  Code,  i  3097c.  This,  however, 
is  a  ease  at  law,  and  the  law  is  silent  as  to 
tiie  means  to  be  adopted  In  such  cases  for 
solving  and  settling  a  question  of  this  kind. 
The  jndge  Is  therefcwe  left  to  his  own  discre- 
tion In  the  matter,  and  In  this  case  did  not 
err  In  the  mode  of  procedure  adopted. 

2.  Under  the  evidence  submitted  to  the 
Jadge,  his  finding  against  the  exceptions  was 
not  so  manifestly  unwarranted  as  to  Justify 
a  reversal  of  the  same  by  this  court.  Judg- 
ment affirmed. 


PAUL  T.  RONBT  et  al, 
(Supreme  Gonrt  of  Georgia.     Jnly  16,  1804.) 

GABXIBHKIin  OP  HOBTOAOOB — RlOBTS   OV   MoKT- 

QAOEE  TO  Foreclose. 
Judgment  against  the  mortgagor  of  per- 
lonal  property  npon  a  gamishment  sned  ont  at 
tbe  instance  of  a  creditor  of  the  mortgagee,  and 
tlie  pendency  of  another  Ulce  gamishment,  not 
jet  answered,  will  not,  without  respect  to  the 
amount  of  the  claims  covered  hy  the  garnish- 
ments, as  compared  with  tlie  amount  due  on  the 
mortgage  debt,  necessarily  negative  tbe  right  of 
the  mortgagee,  or  his  assignee,  to  foreclose  the 
mortgage  and  canse  a  seizure  of  the  incumbered 
property.  If  the  mortgage  debt  be  payable  by  in- 
•tallments,  some  of  which  are  overdue  and  oth- 
ers not  dne,  the  foreclosure  may,  under  section 
1865  of  the  Code,  embrace  the  whole,  and  ex- 
ecution may  issue  and  be  levied  for  the  aggre- 
gate amount,  the  facts  as  to  maturity  of  a  nart 
and  nonmatnrity  of  tbe  reaidne  being  stated  in 
the  affidavit  of  foreclosure. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Richmond  conn- 
ly:  William  F.  Ere,  Judg& 

AcUcm  by  B.  P.  Paul  against  B.  Roney 
and  another.  From  a  Judgment  for  defend- 
ants, plaintiff  brings  error.    Affirmed. 

Salem  Dntcher,  for  plalntlflt  in  error.  Flem- 
ing &  Alexander  and  P.  J.  SuUiTan.  for  de- 
fendants in  error. 


SIMMONS,  J.  Roney.  as  transferee  of 
Smith,  held  sereral  promissory  notes  of  Paul, 
and  a  mortciage  given  by  Paul  on  his  stock 
In  trade  to  aecure  tbe  same.  Tbe  notes  were 
dated  November  2,  18B2,  and  were  payable 
respectively  in  one,  two,  three,  four,  five,  and 
six  months  after  date.  On  January  24,  1893, 
two  of  tbe  notes  being  then  past  due,  Roney 
made  an  affidavit  to  foreclose  tbe  mortgage, 
and  petitioned  tbe  court  to  control  the  sur- 
plus arising  from  the  sale  of  tbe  mortgaged 
property  so  as  to  protect  tbe  lien  of  the  mort- 
gage as  to  that  portion  of  tbe  debt  which 
was  not  yet  dii&  Tbe  clerk  of  the  superior 
cotirt  issued  execution  for  the  whole  amount 
of  tbe  indebtedness,  and  placed  It  in  tbe 
bands  of  tbe  sheriff,  who  executed  the  same 
by  levying  npon  tbe  property  described  there- 
in.   Paol   seeks  In  this   action  to   recover 


against  Roney  and  Smith  for  damages  sus- 
tained by  reason  of  the  levy,  on  .the  ground 
that  the  same  was  an  abuse  of  legal  process. 
It  appears  that  subsequently  to  the  giving  of 
the  notes  and  mortgage,  and  before  the  fore- 
closure and  levy,  certain  creditors  of  Smith, 
who  had  filed  suits  against  him,  obtained 
process  of  garnishment  against  Paul,  and 
Judgment  was  taken  against  him  as  a  gar- 
nishee in  one  of  these  suits.  All  these  claims, 
however,  were  bought  by  Roney,  and  the  gar- 
nishments dismissed,  before  he  proceeded  to 
foreclose  the  mortgage,  but  no  notice  of  this 
was  given  Paul  until  after  the  levy.  It  was 
contended  In  the  present  case  that  Paul  was 
entitled  to  have  notice  of  the  dismissal  of 
tbe  garnishments,  and  of  who  owned  tbe 
notes,  before  he  could  be  legally  proceeded 
against  as  for  a  default  in  payment;  also, 
tliat  the  mortgage  could  only  be  foreclosed 
for  the  amount  due  at  the  time  of  foreclosure; 
and  that  for  Roney  to  proceed  as  he  did  was 
an  abuse  of  legal  process.  It  does  not  ap- 
pear from  the  record  that  the  claims  of 
Smith's  creditors  covered  by  tbe  garnish- 
ments against  Paul  were  equal  in  amount  to 
Paul's  Indebtedness  upon  tbe  notes  secured 
by  the  mortgage.  For  aught  that  appears, 
even  if  Paul  had  been  required  to  pay  the 
claims  of  these  creditors  in  full,  he  might  still 
have  remained  indebted  upon  the  mortgage. 
If  this  was  so,  the  Judgment  against  him  in 
favor  of  one  of  the  creditors  and  the  pendency 
of  such  garnishments  would  not  preclude  a 
foreclosure  of  the  mortgage  and  the  seizure 
of  the  mortgaged  property.  The  mortgaget 
is  not  compelled  to  postpone  tbe  enforcement 
of  his  Hen  for  the  amount  due  bim  upon  the 
moitgage  indebtedness  simply  because  some 
portion  of  tbe  Indebtedness  has  been  subject- 
ed to  the  claims  of  bis  creditors  by  process 
of  gamishment  against  tbe  mortgagor.  Nor 
is  he  precluded  from  foreclosing  the  mortgage 
because  tbe  debt  is  payable  in  installments, 
some  of  which  are  not  yet  due.  Under  sec- 
tion 19<t5  of  the  Code,  tbe  foreclosure  may 
embrace  installments  not  due,  as  well  as  those 
which  are  overdue,  and  execution  may  Issue 
and  be  levied  for  the  aggregate  amount,  tbe 
facts  as  to  maturity  of  a  part  and  nonma- 
turlty  of  the  residue  bding  stated  in  tbe  affi- 
davit of  foreclosure.  Upon  the  st&te  of  facts 
disclosed  by  the  record,  we  bold  that  tbe  court 
below  did  not  err  in  a  granting  a  nonsuit 
Judgment  affirmed. 


PATTERSON  v.  AUGUSTA  &  S.  R.  CO. 
(Supreme  Court  of  Georgia.     Jnly  16,  1894.) 

CONTKAOT  OF  CaRRIAOE —LIMITATION   OF  ACTION. 

Where  the  action  against  a  common  car- 
rier is  upon  the  contract  to  safely  carry,  although 
the  breach  alleged  resulted  in  injuries  to  the  per- 
son, for  which  damages  are  songht  to  be  recov- 
ered, the  action  is  one  ex  contractu,  and  is  not 
barred  nntll  fonr  yean  after  the  breach,  not- 
withstanding the  statute  applicable  to  actions  ex 
delicto  bars  actions  for  injuries  to  the  person 


Digitized  by  VjOOQIC 


2!54 


SOUTHEASTERN  REPORTER,  Vol.  21. 


(Gd. 


unless  the  suit  be  brought  withla  two  jreaia  aft- 
er the  right  of  action  accrues. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Richmond;  W.  P. 
Eve,  Judge. 

Action  by  George  Patterson  against  the 
Augusta  &  Savannah  Railroad  Company 
for  personal  Injuries.  Defendant  bad  Judg- 
ment, and  plaintiff  brings  error.    Reversed. 

CoUey  &  Sims  and  J.  R.  Lamar,  for  plain- 
tiff In  error.  Lawton  &  Cunningham  and 
X  C.  C.  Black,  for  defendant  in  error. 

SIMMONS,  J.  Patterson  brought  bis  ac- 
tion against  the  Augusta  &  Savannah  Rail- 
road Company,  alleging  that  be  bad  made 
a  contract  with  it,  whereby  It  agreed  for  a 
certain  consideration  to  transpoi-t  him  safely 
from  tbe  city  of  Augusta  to  the  city  of 
Waynesboro,  on  tbe  line  of  its  railroad,  and 
that  there  was  a  breach  of  tbe  contract,  in 
that  It  did  not  transport  him  safely,  but  that 
he  was  injured  and  damaged  by  the  loss  of 
his  arm.  Where  a  person  malces  a  contract 
of  this  kind  with  a  common  canier,  and  be 
Is  injured  by  the  negligence  of  tbe  carrier, 
be  has  two  remedies,— one  an  action  for  tbe 
breach  of  contract,  the  other  an  action  on 
the  case  for  the  wrong,— and  be  may  elect 
which  remedy  be  will  pursue.  If  he  elfcts 
to  bring  an  action  for  the  breach  of  contract, 
be  has,  under  tbe  Code,  four  years  within 
wblcb  to  bring  it;  If  be  elects  to  sue  upon 
the  tort,  be  bas  two  years.  Code,  §§  2923, 
3060.  If  be  sues  upon  the  breach  of  con- 
tract, and  there  is  a  final  adjudication  of 
this  suit  upon  the  merits,  he  cannot  after- 
wards sue  tbe  same  defendant  on  tbe  tort. 
The  plaintiff  in  this  case  having  brought  bis 
action  for  a  breach  of  the  contract,  aud  four 
years  not  having  elapsed  before  the  filing  of 
tbe  suit,  be  was  In  time;  and.  If  he  proves 
tbe  contract  alleged  with  this  particular  de- 
fendant, or  one  of  its  agents,  who  was  au- 
thorized to  make  it,  and  the  alleged  breach 
and  Injui7  resulting  therefrom,  we  see  no 
reason  why  be  cannot  recover.  See  Code, 
I  2955;  Hutcb.  Carr.  i  790.  Judgment  re- 
versed. 


BRAT  et  aL  v.  McGINTY  et  aL 

(Supreme  Court  of  Georgia.    July  23,  1891.) 

Deed  op  Gift — Cosstrl'otios. 

Although  most  of  the  phraseology  in  the 
premises  of  a  deed  of  gilt  conveying  land,  and 
all  of  that  used  in  the  habendum,  be  such  as  a 
person  skilled  in  conveyancing  would  rightly  use 
to  pass  an  estate  in  fee  simple,  and  the  same, 
if  standing  alone,  would  be  wholly  inconsistent 
with  an  intention  to  convey  a  less  estate  to  the 
donee,  yet  where  the  concluding  words  of  the 
premises  were,  "Then,  if  the  said  [donee]  should 
die,  the  same  to  go  a>  his  children,  the  effect  of 
the  deed  as  a  whole,  construing  all  its  language 
together,  was  to  create  an  estate  in  the  donee 
for  his  life  only,  with  remainder  in  fee.  to  his 
children.  The  same  construction  is  applicable 
to  a  like  deed  in  which  the  concluding  words  of 
the  premises  were,  "Reserving  the  use  myself 


during  my  Ufe.  and,  if  the  said  [donee]  should 
die,  to  go  to  the  children,"— the  donee  in  eadi 
instance  having  living  children  at  the  date  of  the 
gift,  and  it  being  admitted  that  these  children 
were  the  persons  referred  to  by  the  donor.  A« 
it  is  evident  that  each  of  the  deeds  was  drawn 
by  an  unskilled  person,  there  is  no  probability 
that  the  comprehensive  technical  language  em- 
ployed was  used  in  its  technical  sense;  and  al- 
though, if  interpreted  in  that  sense,  the  words 
of  the  deed  would  be  repugnant,  it  ia  manifest 
that  there  was  no  repugnancy  in  the  intention, 
the  purpose  being  tnat  the  donee's  children 
should  succeed  to  his  estate^  and  not  tiiat  bit 
heirs  at  law  should  take  it  by  inheritance.  If 
this  was  not  the  intention,  there  could  be  no  ra- 
tional object  in  mentioning  the  children,  or  pro- 
viding for  them  to  take  at  alL 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Warren  coun- 
ty;  George  P.  Gober,  Judge. 

Action  by  J.  M.  Bray  and  otbers  against 
Myi-tle  McGinty  and  otbers  to  recover  land. 
There  was  judgment  for  defendants,  and 
plaintiffs  bring  error.     Reversed. 

Glenn  &  Slaton  and  H.  M.  Holden,  for 
plaintiffs  in  error.  Jos.  Wbltebead,  for  de- 
fendants in  error. 


LUMPKIN,  J.  W.  A.  Bray,  J.  M.  Bray, 
and  Mrs.  Tuck,  tbe  children  of  Richard  L. 
Bray,  deceased,  brought  an  action  against 
Myrtle  McGlnty  and  ber  guardian  for  tbe 
recovery  of  a  tract  of  land.  At  the  trial  it 
appeared  that  on  tbe  15tb  day  of  Febru- 
ary, 1847,  Lucy  Bray,  in  consideration  of 
natural  love  and  affection  for  Rlchanl  L. 
Bray,  executed  and  delivered  to  him  a  deed 
conveying  to  blm,  bis  heirs  and  assigns,  a 
tract  of  land  therein  described,  and  certain 
slaves,  tbe  premises  concluding  with  these 
words:  "Reserving  tbe  use  myself  during 
my  life,  and.  If  tbe  said  Bray  should  die, 
to  go  to  tbe  children."  In  tbe  habendum 
clause  it  was  recited  that  Richard  L.  Bray, 
his  heirs  and  assigns,  were  to  have  and  to 
bold  tbe  property  conveyed  "to  bis  and  their 
own  proper  use,  benefit,  and  behoof,  for- 
ever, in  fee  simple."  Afterwards,  on  the 
26th  day  of  January,  1849,  Lucy  Bray,  in 
consideration  of  natural  love  and  affection 
for  Richard  L.  Bray,  executed  and  deliv- 
ered to  blm  another  deed  conveying  to  bim, 
bis  belrs  and  assigns,  tbe  same  tract  of 
land  and  tbe  same  slaves.  In  tbe  premises 
of  which  deed  tbe  following  words  occur: 
"Then,  if  tbe  said  Richard  L.  Bray  should 
die,  the  same  to  go  to  bis  children."  The 
habendum  clause  of  this  deed  was.  In  sub- 
stance, tbe  same  as  that  contained  in  the 
first  deed.  Tbe  plaintiffs  were  tbe  only 
children  of  Ricbard  L.  Bray  at  tbe  time  ei- 
ther of  tbe  deeds  were  executed,  and  were 
bis  only  cibildren  at  tbe  time  of  bis  death. 
They  are  "tbe  children"  referred  to  in  the 
deeds  executed  by  Mrs.  Bray.  The  latter, 
before  making  either  of  the  deeds  In  ques- 
tion, had  a  perfect  title  to  tbe  land,  and 
tbe  plaintiffs  and  tbe  defendants  both  claim 
under  ber.  Richard  L.  Bray  was  in  posses- 
sion of  tbe  land  described  in  tbe  deeds  of 
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Mrs.  Bray  after  their  date  and  after  her 
death.  On  the  Ist  day  of  December,  1852, 
he  conveyed  the  land  now  In  controversy, 
It  being  a  part  of  the  land  described  In  the 
deeds  of  Mrs.  Bray,  to  one  Wynn,  under 
whom  the  defendants  claim.  The  plaintiffs 
offered  legal  evidence  to  show  that  the  in- 
tention of  Lucy  Bray,  at  the  time  of  exe- 
cuting each  of  said  deeds,  was  to  convey 
only  a  life  estate  in  the  land  to  Richard  L. 
Bray,  with  remainder  to  his  children.  The 
court  rejected  this  evidence  on  the  ground 
that  it  tended  to  vary  and  contradict  the 
terms  of  the  deeds,  which,  in  the  opinion  of 
the  court,  were  plain  and  unambiguous,  and 
conveyed  a  fee-simple  title  to  Richard  L. 
Bray.  Entertaining  this  view,  a  motion  to 
nonsuit  made  by  the  defendants  was  sus- 
tained. 

We  think  the  court  was  right  In  rejecting 
the  evidence  above  mentioned,  but  we  dif- 
fer   with    his    honor    in    the    construction 
placed  by  him  on  the  deeds  of  Mrs.  Bray. 
The  case  turns  upon  a  proper  constniction 
of  these  instruments,  and  we  think  there  is 
DO  real  difficulty  in  arriving  at  the  Intention 
of  the  maker  without  the  aid  of  extrinsic 
evidence.     It  cannot  be  denied  that  most 
of  the  phraseology  used   in   both  of   these 
deeds  is  Just  such  as  a  person  skilled  in  con- 
veyancing would  rightly  use  to  pass  an  es- 
tate in  fee;  and  it  is  also  quite  certain  that 
such  phraseology.  If  it  stood  alone,  would 
be  wholly  inconsistent  with  an  intention  to 
convey  a  less  estate  to  the  donee.     It  is  also 
true  that  each  deed  contains  language  clear- 
ly indicating  a  contrary  Intention:  and  this 
intention,  we  think,  manifestly  was  that  the 
donee  should  take  a  life  estate  only,  and 
that  after  his  death  his  chlldreh  should  have 
the  land  as  purchasers,  and  not  as  heirs  at 
law  taking  by  inheritance.    If  this  was  not 
the  intention  of  Mra.  Bray,  there  could  have 
been  no  rational  object  at  all  in  mentioning 
the  children,  or  providing  for  them  to  take 
at  all.    If  no  reference  had  been  made  to 
them  In  the  deeds,  there  would  undoubtedly 
have   been  an  estate  in  fee  in  Richard  L. 
Bray,  to  which  his  children  would  have- suc- 
ceeded aa  heirs  at  law,  and  it  was  totally 
unnecessary  to  mention  them  in  the  deeds 
in  order  to  give  them  an  estate  by  Inherit- 
ance.    It  Is  evident  that  both  deeds  were 
drawn  by  an  unskillful  person,  and,  in  view 
of  all  the  language  contained  in  them,  it  is 
not  at  all  probable  that  the  comprehensive 
words  creating  an  estate  In  fee  were  used 
in  tbeir  usual  and  technical  sense.     So  in- 
terpreted, there  would  be  a  repugnancy.    It 
Is  manifest,  however,  that  there  was  no  re- 
pugnancy In  the  donor's  intention,  and  the 
mere  repugnancy  in  the  words  is  of  no  real 
consequence.     Section  2697  of  the  Code  de- 
clares:   "If  two  clauses  in  a  deed  be  ut- 
terly Inconsistent,  the  former  must  prevail; 
but   the  intention  of  the  parties,  from  the 
whole  instrument,  should,  if  possible,  be  as- 
certained and  carried  into  effect"    In  Max- 


well ▼.  Hopple,  70  Ga.  161,  Justice  Hall 
said:  "So  hard  does  the  law  strive  to  carry 
out  the  lawful  intention  of  parties  to  con- 
tracts that  It  win  never  resort  to  the  doc- 
trine of  repugnant  clauses  in  a  deed,  and 
declare  the  latter  void,  except  in  cases  of 
absolute  necessity."  According  to  the  prin- 
ciple laid  down  in  the  concurring  opinion  of 
Chief  Justice  Bleckley  In  West  v.  Randle, 
79  Ga.  28,  3  S.  E.  454,  if  a  deed  can  be  read 
and  applied  to  its  subject-matter  without 
necessarily  giving  inconsistent  or  irreconcil- 
able meanings  to  different  portions  of  it,  it 
ought  to  be  done.  On  page  36,  79  Ga.,  and 
page  454,  3  S.  E.,  the  chief  Justice  remarks: 
"With  regard  to  ambiguities,  the  rule  is,  as 
I  understand  it,  that  an  ambiguity  is  merely 
apparent  unless  It  persists,— unless  it  holds 
out  until  you  have  exhausted  the  whole  con- 
text, and  resorted  In  vain  to  all  the  provi- 
sions of  the  instrument.  If  it  pereists,  and 
you  cannot  resolve  it  by  the  terms  of  the 
Insti-ument,  then  it  is  a  real  ambiguity,  and 
you  are  at  liberty  to  resort  to  extrinsic  evi- 
dence." It  follows  from  the  doctrine  here 
announced  that  a  mere  repugnancy  in  words 
will  not  authorize  a  court  to  hold  that  there 
Is  a  real  repugnancy  in  a  deed,  and  conse- 
quently to  annul  the  latter  of  two  inconsist- 
ent chiuses,  when  the  actual  intention  of  the 
maker,  viewing  the  instrument  as  a  whole, 
can  be  arrived  at  without  serious  difficulty. 
We  feel  quite  sure  we  have  ascertained  and 
correctly  stated  the  intention  of  Mrs.  Bray 
in  each  and  in  both  of  the  deeds  above  re- 
ferred to;  and,  if  we  have  done  this,  the 
conclusion  is  inevitable  that  the  court  erred 
in  granting  a  nonsuit  The  laaintiffs,  un- 
der the  evidence,  made  out  a  pi-ima  facie 
case,  and  were  entitled  to  a  verdict.  We 
do  not,  of  course,  know  what  the  defendants 
may  be  able  to  allege  or  prove  aa  a  defense 
against  this  action.  We  simply  rule  now 
that  the  plaintiffs  liave  shown  a  sufficient 
title  to  put  upon  the  defendants  the  burden 
of  proving  that  they  have  a  better  one,  or 
showing  in  some  way  that  the  plaintiffs  are 
not  entitled  to  recover.     Judgment  reversed. 


SAVANNAH,  T.  &  I.  OF  H.  BY.  v,  BBAS- 

LEY. 

(Supreme  Conrt  of  Georgia.     July  16,  1894.) 

IMSTKDCTIOKS —  CLERICAL  ERROH  —  MODIFICATION 

ON  Okal  Requbst— Street  Railruads— 
Duties  at  Cbossikob. 

1.  Where  tlie  court  read  to  the  Jury  a  re- 
quest to  charge  In  the  exact  language  in  which 
it  was  written,  and  the  counsel  who  had  present- 
ed the  request  stated  "that,  if  he  had  ao  request- 
ed in  writing,  it  was  a  clerical  error,  and  pro- 
ceeded to  state  the  alleged  error  In  the  charge," 
and  "the  court,  not  comprehending  or  being  able 
to  understand  the  explanation,  requested  coun- 
sel, if  he  desired  his  written  request  modified, 
to  reduce  the  modification  to  writing  for  the 

Surpose  of  understanding  it"  which  was  not 
one,  the  failure  of  the  court  to  comply  with  the 
oral  request  to  modify  the  written  charge  was 
not  error. 
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2.  lo  cfaarglngr  the  Jnrjr  npon  negligence,  the 
coort  should  not  enumerate  acts  or  omissions 
which  are  wholly  outside  of  any  degree  of  dili- 
gence which  the  law  requires.  An  electric  rail- 
way company  is  under  no  duty  to  stop  its  cars 
before  reaching  the  crossings  of  public  highways 
for  the  purpose  of  looking  and  listening  by  the 
motormen,  or  to  enable  them  to  look  and  listen, 
when  there  is  no  apparent  reason  for  so  doing. 
Under  the  facts  of  the  present  case,  however, 
the  erroneous  charge  on  this  subject,  giving  the 
jury  credit  for  ordinary  intelligence,  could  not 
nave  prejudiced  the  company. 

3.  The  evidence  warranted  the  Terdict,  and 
there  was  no  error  iu  denying  a  new  triaL 

(Syllabus  by  the  Conrt) 

Error  from  city  court  of  Savannah;  A.  H. 
UacDonell,  Judge. 

Action  by  J.  Beasley  against  the  Savannah, 
Thunderbolt  &  Isle  of  Hope  Railway  for  per- 
sonal Injuries.  PlaintUT  had  judgment,  and 
defendant  brings  error.    Affirmed. 

Sauasy  &  Saussy,  for  plaintiff  in  error.  Ho- 
Alpia  &  La  Roche,  for  defendant  In  error. 

SIMMONS,  J.  1.  Counsel  for  the  defend- 
ant requested  the  court  to  charge  as  follows: 
"If  both  the  plaintur  and  defendant  are  at 
tsMlt,  damages  are  to  be  diminished  in  pro- 
portion to  the  fault  attributable  to  the  plain- 
tiff." When  the  judge  reached  the  subject 
of  contributory  negligence  In  bis  charge,  he 
read  this  request  to  the  Jiury  as  a  part  of  bis 
charge.  Counsel  for  the  defendant  thereup- 
on Interrupted  the  judge,  and  stated  that,  if 
the  request  was  written  as  read  by  the  court, 
it  was  a  clerical  errer,  and  that  he  desired 
the  court  to  state  the  proviso  in  the  law  that 
no  recovery  could  be  had  provided  the  plain- 
tiff, in  the  exercise  of  ordinary  care,  could 
not  have  avoided  the  consequences  of  defend- 
ant's negligence.  The  Judge,  In  his  certificate 
to  the  motion  for  a  new  trial,  states  that,  not 
comprehending  or  being  able  to  understand 
the  explanation,  he  requested  counsel.  If  he 
(counsel)  desired  his  written  request  modi- 
fied, to  reduce  the  modification  to  writing,  so 
that  It  could  be  understood.  Some  volume  ot 
Georgia  Reports  was  referred  to,  but  no  de- 
cision was  read.  The  written  modification 
of  the  request  was  never  tendered,  and  the 
Jury  were  permitted  to  retire.  The  failure  of 
the  Judge  to  oomply  with  the  oral  request  to 
modify  the  written  charge  was  not  error. 
When  the  court  requested  counsel  to  reduce 
the  modification  to  writing,  so  that  it  could 
be  understood,  counsel  should  have  compiled 
with  tbe  request  The  court  Is  not  bound  to 
give  in  charge  a  request  not  made  In  writing, 
and  clearly  Is  not  botud  to  give  In  charge 
oral  modifications  of  a  written  request,  espe- 
cially where  he  has  asked  counsel  to  reduce 
the  modification  to  writing,  and  counsel  has 
failed  to  do  so.  A  request  of  this  kind  Is 
sometimes  calculated  to  confuse  the  Judge, 
and  it  would  not  always  be  safe  to  change  or 
modify  the  written  charge  upon  such  a  re- 
quest, as  the  Judge  might  misunderstand 
counsel,  or  not  fully  comprehend  the  modi- 
fication desired. 

2,  3.  A  car  upon  the  defendant's  electric 


railway  line,  while  crossing  a  public  highway 
between  Savannah  and  the  town  of  Warsaw 
or  Thunderbolt,  came  In  collision  with  the 
plaintiff,  who  was  driving  his  wagon  across 
the  highway,  and  this  action  was  brought  to 
recover  damages  for  the  Injury  thereby  sus- 
tained. The  Judge,  in  charging  the  jury,  in- 
structed them  that:  "The  precise  thing  whicb 
every  prudent  man  is  bound  to  do  before 
driving  upon  a  railroad  track  is  that  whicb 
every  prudent  man  would  do  under  llJre  cir- 
cumstances. If  a  prudent  man  would  stop 
and  look  and  listen,  so  must  every  one  else,  or 
take  the  consequences,  so  far  as  the  consequen- 
ces may  have  been  avoided  by  that  reason  or 
by  that  measura  In  the  same  way,  the  precise 
thing  which  every  motorman  was  boimd  to 
do  before  driving  upon  a  crossing  where 
vehicles  are  likely  to  be  found  crossing,  if 
you  believe  this  was  such  a  crossing,  is  that 
which  every  prudent  man  would  do  under 
such  circumstances.  If  a  prudent  man,  under 
such  circumstances,  would  stop  his  car,  and 
would  look  and  see  and  listen,  or  if  be  would 
go  at  a  very  low  rate  of  speed,  then  the 
motorman  would  be  bound  to  do  whatever 
a  prudent  man  would  do  under  such  circum- 
stances, or  else  take  the  consequences  so  far 
as  the  consequences  could  have  been  avoid- 
ed by  that  means."  We  think  the  latter  part 
of  this  charge  was  erroneous,  under  the  facts 
of  this  case.  It  puts  a  stricter  rule  of  dili- 
gence upon  street-railway  companies  than  the 
law  imposes.  Such  a  company  Is  imder  no 
duty  to  stop  Its  cars  before  reaching  a  pub- 
lic crossing,  for  the  purpose  of  looking  and 
listening,  when  there  le  no  apparent  reason 
for  so  doing.  These  companies  are  chartered 
for  the  benefit  of  the  public.  The  public  re- 
quire rapid  transit,  and.  If  a  motorman  driv- 
ing one  of  these  cars  were  compelled  to  stop 
and  look  and  listen  for  the  approach  ot 
every  wagon  or  buggy  likely  to  cross  the 
railway  line,  the  public  would  be  greatly  in- 
convenienced, and  rapid  transit  would  be 
rendered  impracticable.  The  cars  of  this  rail- 
way company  had  the  superior  right  of  way, 
and  people  who  intend  to  cross  Its  trade 
should  be  careful  to  look  and  listen,  In  order 
te  avoid  a  collision  with  them.  It  Is  the  duty 
of  tbe  motorman  also  to  look  and  listen  when 
approaching  a  pu^ic  crossing.  In  order  to 
avoid  a  collision  with  persons  crossing,  and 
due  diligence  would  probably  require  him  to 
ring  his  bell,  or  give  some  signal  of  bis  ap 
proach  to  the  crossing,  to  put  persons  about 
to  cross  upon  notice  of  his  approach;  but  we 
do  not  think  the  law  requires  bim  to  stop 
the  car  for  that  purpose,  unless  he  sees  that 
a  collision  cannot  be  avoided  unless  he  does 
stop.  On  this  subject,  see  Booth,  St.  By. 
Law,  !  301  et  seq.,  and  cases  cited;  4  Am. 
&  Eng.  Enc.  Law,  "Crossings,"  p.  951,  par. 
44,  and  note.  Under  the  facts  of  this  case, 
however,  giving  the  Jury  credit  for  ordinary 
Intelligence,  we  do  not  think  the  erronevus 
charge  on  this  subject  could  have  prejudiced 
the  defendant    The  evidence  fully  'warranted 
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the  rerdlet,  and  we  do  not  feel  constrained  to 
grant  a  new  trial  for  this  error  aIon&  Judg- 
ment affirmed. 


COURSON  T.  WALKER, 

(Sopreme  Court  of  Georgia.     Jul7  23,  tSQi.) 

Pckchasb-Pricb  Mobtoaoe— Prioriti  or  Libn — 
Execution  aoainst  Persokiltt. 

1.  The  mie  announced  In  Rasin  r.  Swann, 
4  S.  EL  882,  79  Oa.  703,  to  the  efFct  that  a  mort- 
gage to  secure  pordiaae  money— the  mortgage 
being  executed  aimultaneoosly  with  the  pur- 
chuie — haa  priority  over  the  lien  of  an  existing 
judgment  against  the  purchaser  and  mortgagor, 
ippliei  aa  well  where  a  part  of  the  purchase 
money  ia  paid,  and  tiie  mortgage  is  to  secure  the 
balance,  aa  where  none  of  the  purchase  moner  is 
paid,  and  the  mortgage  is  for  the  whole.  Fail- 
ure to  record  the  mortgage— certainly,  where  the 
{ailnre  does  not  continue  as  mudi  as  30  da^s  aft- 
er (ts  execution— will  not  aSect  its  lien,  relatlTe- 
ly  to  a  prior  Judgment 

2.  There  la  no  law  requiring  the  execution 
which  iaanea  upon  the  foteclosore  of  a  mortgage 
on  pcnonalty  to  be  entered  on  the  general  ex- 
ccofion  docket  in  order  to  preserve  the  lien  of 
the  mortgage. 

(SyUabna  by  the  Court) 

Errar  from  superior  court,  Hancock  coom. 
ty;  J.  J.  Hunt,  Judge. 

Action  between  T.  N.  Courson  and  W.  A, 
Walker.  From  the  Judgment  rendered,  Cour- 
son brings  error.     Affirmed. 

R.  H.  Lewis,  for  plaintiff  In  error.  Jordan 
&  Burwell  and  Whitfield  ft  Allen,  for  de- 
fendant in  error. 

SIMMONS,  J.  1.  This  case  to  contKffled  by 
the  dectelon  in  Rasln  r.  Swann,  79  Ga.  70S, 
4  S.  E.  882,  where  It  was  held  that  a  mort- 
gage to  secure  purchase  money— a  mort- 
gage being  executed  simultaneously  with  the 
purchase— has  priority  over  the  lien  of  an  ex- 
isting Judgment  against  the  purchaser  and 
mortgagor.  Counsel  for  the  plaintiff  in  er- 
ror sought  to  take  this  case  out  of  the  ruling 
in  that  case  on  the  ground  that  in  tliat  case 
none  of  the  purchase  money  was  paid,  while 
in  the  present  case  part  of  the  purchase  mon- 
ey was  paid  at  the  time  of  the  sale.  He 
contends  that  inasmuch  as  part  of  the  pur- 
chase money  was  paid,  the  mortgagor  got 
a  complete  title  to  the  mule,  and  by  rea- 
son of  his  baring  this  title  the  property 
t>ecame  subject  to  Judgments  against  him 
older  tlian  the  mortgage.  We  think  the 
reasoning  of  the  court  in  the  decision  above 
referred  to  applies  as  well  where  a  part 
of  the  purchase  money  is  paid  as  where 
none  of  it  is  paid.  In  that  case  the  court 
said:  "The  presumption  is  that  Swann, 
Stewart  ft  Co.  would  not  have  sold  Dukes  the 
mule  unless  he  had  given  this  mortgage  to  se- 
cure the  purchase  money.  •  •  •  For 
aught  that  appears  in  the  record,  Swann, 
Stewart  ft  Co.  credited  him  exclusively  upon 
the  faith  of  the  property.  They  sold  him  the 
mule  on  the  condition  that  it  was  to  stand 
as  a  security  for  the  purchase  money."     So 


far  as  the  failure  to  record  the  mortgage  to 

concerned,  we  do  not  think  such  failure  af- 
fects the  lien  of  the  mortgage  relatively  to  a 
prior  Judgment;  certainly,  not  where  the 
tellure  to  do  so  does  not  continue  as  much 
as  30  days  after  its  execution. 

2.  There  to  no  law  requiring  the  execution 
which  Issues  upon  the  foreclosure  of  a  mort- 
gage on  personalty  to  be  entered  on  the  gen- 
eral execution  docket  in  order  to  preserve  the 
lien  of  the  mortgage.  The  recording  act  of 
18S9  does  not  apply  to  such  executions. 
Judgment  affirmed. 


GEORGIA  RAILROAD  ft  BANKING  CO. 

V.  KEENER. 

(Supreme  Court  of  Georgia.    July  18,  1891.) 

Carriers  op  Ooods— LmiTiiia  Liabilitt. 

1.  Where  household  goods  woe  shipped  by 
rail  under  a  special  contract  in  writing,  express- 
ed in  the  bill  of  lading,  wherebv,  in  consideration 
of  a  reduced  rate  of  freight  the  Uability  of  the 
railroad  company,  in  case  of  loss,  was  limited  to 
an  arbitrary  valuation  of  t5  per  100  pounds,  and 
a  portion  of  the  goods  were  stolen  after  arrival 
at  de«tinati(m.  but  before  the  carrier's  respon- 
sibility as  snch  was  terminated,  there  being  no 
evidence  showing  how  or  under  what  circum- 
stances the  theft  occurred,  presumptively  the 
loss  was  occasioned  by  the  company's  nesli- 
gence,  and,  tills  being  so,  it  was  liable  for  the 
full  value  of  the  goods  so  lost  The  contract 
would  exempt  from  the  Insurance  liability  im- 
posed by  law  as  to  loss  not  occasioned  by  negli- 
gence. 

2.  The  contract  of  shipment  was  not  one 
limiting  value  by  express  agreement  but  one  in 
which  there  was  no  attempt  to  estimate  value. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Richmond  coun- 
ty;  H.  0.  Roney,  Judge. 

Action  by  William  E.  Keener,  administra- 
tor, against  the  Georgia  Railroad  ft  Banking 
Company.  Plaintiff  had  Judgment,  and  de- 
fendant brings  error.     Affirmed. 

Jos.  B.  Cumming  and  Bryan  Cummlng,  for 
plaintiff  in  error.  Hamilton  Pbinisy,  for  de- 
fendant in  error. 

SIMMONS,  J.  Prather  shipped  crver  the 
defendant's  railroad  a  quantity  of  household 
goods  and  a  trunk  containing  wearing  apparel. 
The  goods  reached  their  destination,  and 
while  the  car  In  which  they  were  shipped 
was  standing  on  a  side  track,  waiting  for 
the  phiintiff  to  call  for  his  property,  the 
trunk  was  lost  The  plaintiff  sued  the  rail- 
road company  for  the  value  of  the  property 
lost,  which  be  alleged  to  be  $55,  and  obtain- 
ed a  verdict  fer  that  amount  It  appeared 
from  the  evidence  at  the  trial  that  thto  was 
the  actual  value  of  the  trunk  and  its  con- 
tents; but  the  defendant  claimed  that  under 
the  contract  of  shipment  it  could  not  be  held 
liable  for  more  than  $5  for  each  100  pounds 
lost.  The  court  charged  the  Jury  that  if  the 
defendant  was  liable,  they  might  look  to  the 
value  of  the '  goods  that  were  lost  as  the 
amount  which  the  ptointiff  would  l>e  entitled 
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to  recover;  aud  to  this  charge  the  defendant 
excepted. 

It  appears  that  at  the  time  the  goods  were 
shipped  the  plaintiff  went  to  the  agent  of 
the  defendant  and  asked  for  rates,  telling 
him  that  he  wanted  to  ship  wearing  apparel 
and  household  furniture,  and  the  agent  re- 
plied that  the  lowest  rate  he  could  make  was 
37  cents  per  100  pounds,  which  was  a  released 
rate;  that  is,  $5  per  100  pounds  valuation." 
The  plaintiff  thereupon  told  the  agent  that  he 
would  ship  that  waj,  and  took  a  shipping 
receipt  on  which  were  the  words,  "Released, 
$5  valuation,"  followed  by  the  plaintiff's 
name.  It  was  contended  that  this  released 
the  defendant  from  liability  for  more  than 
the  valuation  stated.  Where  a  shipper  en- 
ters into  an  express  contract  with  a  com- 
mon carrier  by  which  he  agrees,  in  consid- 
eration of  a  reduced  rate  of  freight,  that  the 
carrier  shall  not  be  liable  for  more  than  a 
stated  sum  in  case  the  goods  shipped  are 
lost  while  in  the  carrier's  possession,  the 
contract  will  be  upheld  as  to  loss  not  in- 
volving negligence  on  the  part  of  the  car- 
rier; but  carriers  cannot  by  any  special  con- 
tract exempt  themselves  from  liability  for 
loss  occasioned  by  their  negligence;  and 
this  is  so  as  well  where  the  contract  pro- 
vides for  partial  or  limited  exemption  as 
where  it  contemplates  total  exemption  from 
liability.  The  shipper,  it  is  true,  may,  by 
his  representations  or  agreement  as  to  the 
value  of  the  goods,  estop  himself  from  re- 
covering their  full  value,  notwithstanding 
they  are  lost  through  the  carrier's  negli- 
gence. This  would  be  the  case  if,  upon  be- 
ing required  at  the  time  of  shipment  to  state 
the  value  of  the  goods,  the  shipper  misled 
the  carrier  by  stating  a  sum  less  than  their 
value  (Code,  S  2080),  or  if  the  shipper  and 
the  carrier  agreed  upon  a  certain  sum  as  the 
actual  value  of  the  goods,  and  the  charge 
for  freight  was  based  upon  that  valuation. 
See,  on  this  subject  Hutch.  Carr.  (2d  Ed.) 
{  250,  and  cases  cited;  Hart  v.  Railroad  Co., 
112  U.  S.  331,  5  Sup.  Ct  151;  Railway  Co. 
V.  Chapman  (111.  Sup.)  23  Am.  St  Rep.  687, 
and  notes,  24  N.  E.  417;  Alair  v.  Railroad 
Co.  (Minn.)  64  N.  W.  1072;  also,  coUectloD 
of  cases  in  Railroad  Ca  v.  Weiller,  20  Am. 
Law  Reg.  (1890)  p.  771  (Pa.  Snp.)  19  Aa 
702.  But  the  principle  which  relieves  the 
carrier  from  liability  for  more  than  the 
agreed  value  does  not  apply  where  the  val- 
nation  Is  merely  arbitrary,  and  fixed  with- 
out reference  to  the  real  valne  of  the  goods, 
and  this  is  understood  by  the  carrier  as  well 
as  the  shipper.  In  the  present  case  there 
was  no  inquiry  on  the  part  of  the  carrier  as 
to  the  value  of  the  goods,  and  it  is  clear  that 
a  valuation  of  $5  per  100  pounds  for  wearing 
apparel  and  household  goods  indiscriminate- 
ly could  not  have  been  understood  to  repre- 
sent their  actual  value.  The  contract  In 
question  was  simply  an  attempt  to  limit  the 
liability  of  the  carrier,  without  regard  to  the 
actual  value  of  the  property;  and  it  follows 


from  what  we  have  said  that  it  was  In- 
operative for  that  purpose  if  the  loss  was 
occasioned  by  negligence  on  the  part  of  the 
defendant  There  being  no  explanation  as 
to  how  the  loss  occurred,  the  presumption  U 
that  it  resulted  from  the  defendant's  negli- 
gence. A  verdict  in  favor  of  the  plaintiff 
for  the  actual  value  proven  was  therefore 
proper,  and  the  court  did  not  err  in  denying 
a  new  trial. 

(Counsel  for  the  plaintiff  in  error  relied  up- 
on the  case  of  Railroad  Co.  v.  Reld,  81  Ua. 
377,  17  S.  E.  934,  in  which  this  court  treated 
as  valid  a  stipulation,  in  a  contract  for  the 
shipment  of  live  stock,  which  provided  that 
in  case  of  damage  the  amount  claimed  for 
a  mule  should  not  exceed  $125.  In  that 
case,  however,  the  question  here  ruled  upon 
was  not  made,  nor  was  it  decided  that  such 
a  stipulation  would  be  good  in  a  case  in 
which  the  negligence  of  the  carrier  caused 
or  coiDtributed  to  the  damage.  The  sole 
ground  of  attack  ut)on  the  stipulation  in 
that  case  was  that  no  consideration  existed 
for  it  the  plaintiff  contending  that  the  rate 
of  freight  charged  and  collected  was  not 
a  reduced  rate.  Besides,  such  a  contract 
as  we  have  said,  would  be  valid  as  to  loss 
not  involving  negligence  on  the  part  of  the 
carrier,  and  the  evidence  in  that  case  tended 
to  show  that  the  damage  resulted  from  a 
cause  which  did  not  Involve  such  negligence. 
See  opinion  in  Railway  Ca  v.  Sloat  (this 
term)  20  S.  E.  221.  In  the  case  last  cited, 
the  precise  question  now  decided  was  not 
made;  but  it  is  presented  in  the  case  at  bar, 
and  our  Judgment  as  to  what  the  true  law 
is  has  been  stated.    Judgment  affirmed. 

BLECKLET,  C  J.,  disqualified  and  not 
presiding. 


GEORGIA  RAILROAD  ft  BAKKINO  CO. 

V.  WOOD  et  aL 
(Supreme  Court  of  Georgia.     July  16,  1894.) 

Liabilities  of  Master  for  Wrosoful  Act  or 
Servant. 
The  evidence  being  silent  as  to  the  specific 
duty  of  the  servant  of  the  railway  company,  but 
indicating  that  he  was  acting  in  the  capacity  of 
brakeman,  and  this  servant  while  the  train  was 
in  motion,  and  he  was  upon  it  having  thrown  a 
stone  at  a  boy  who  had  just  attempted  to  swing 
to  or  climb  upon  the  train,  and  who  with  others 
had  preTiously  tieen  in  the  habit  of  committing 
or  attempting  similar  trespasses;  the  stone  being 
thrown  after  the  boy  had  ceased  attemptinK  to 
trespass  npon  the  train  on  the  given  occasion, 
and  had  retreated  to  private  premises  adjacent 
to  the  street  and  while  he  was  there  endeavoring 
to  conceal  himself  behind  a  post;  and  the  stone 
by  accident  having  missed  the  t)oy,  and  hit  and 
injured  another  person,  who  was  then  on  the 
same  premises, — no  presumption  arises  that  at 
the  time  of  throwing  the  stone  the  servant  was 
acting  in  t>ebalf  of  the  company,  or  within  tbe 
scope  of  his  employment  as  to  anything  then 
done  or  attempted  to  be  done  with  a  view  to  in- 
jure or  affect  the  boy;  consequently,  the  com- 
pany is  not  liable  for  the  injury  thus  done  to  the 
third  person. 
(Syllabus  by  tbe  Court) 
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Eirm*  from  superior  court,  De  Ealb  cotin- 
17;  R.  H.  Clark,  Judge. 

Separate  actions  by  Anna  Wood  and  her 
father  against  the  Oec»:gia  Railroad  &  Bank- 
ing Company.  The  two  actions  were  con- 
Bc^dated  and  tried  together,  at  which  plain- 
tiffs recovered  a  Terdlct  Defendant  brings 
error.     Reversed. 

Jos.  B.  Cnmmlng,  Bryan  Cumming,  and  M. 
A.  Candler,  for  plaintiff  in  error.  Burton 
Smith  and  J.  T.  Pendleton,  for  defendants  In 
enror. 

SIMMONS,  J.  Anna  Wood,  a  girl  12  years 
vt  age,  was  struclc  and  Injured  by  a  stone 
thrown  from  a  train  of  cars  by  an  employs 
of  the  railroad  company,  and  her  father,  as 
next  friend,  sued  the  company  in  her  behalf 
for  damages,  and  sued  in  his  own  behalf  for 
the  loss  of  her  services.  The  cases  were 
ccmsolldated  and  tried  together,  and  a  ver- 
dict was  rendered  in  each  case  In  favor  of 
the  plaintiff.  The  railroad  company  made  a 
motion  for  a  new  trial,  which  was  overruled, 
and  it  excepted. 

It  appeared  from  the  evidence  that  on  the 
day  of  the  Injury,  as  the  defendant's  train 
teas  leaving  Stone  Mountain,  a  station  on  Its 
line  of  road,  a  man  standing  on  the  top  of 
one  of  the  cars  threw  a  stone  at  a  boy  who, 
with  other  boys,  had  Just  attempted  to  swing 

I  to  or  dlmb  upon  the  train,  and  bad  previous- 
ly been  in  the  habit  of  committing  or  at- 
tempting similar  trespasses,  but  who  had 
then  run  off  from  the  train  into  a  private 
yard,  and  was  endeavoring  to  conceal  him- 
sdf  behind  a  x>08t.  The  stone  missed  the 
boy,  and  struck  the  plalntifTs  daughter,  who 
was  standing   <»   the  porch   of  his   house. 

I  There  was  evidence  tending  to  show  that 
the  man  who  threw  the  stone  had  been  seen 
to  throw  stones  ftom  the  train  at  these  boys 
on  previous  occasions,  and  that  he  was  act- 
ing in  the  capacity  of  a  brakeman.  We 
think  the  court  erred  in  not  granting  a  new 
trial.  The  evidence  is  silent  as  to  the  spe- 
diic  duties  of  a  brakeman,  and  does  not 
show  what  authority  this  employe  had  from 
the  railroad  company  to  keep  trespassers  off 
the  train;  but,  assuming  that  this  came 
within  the  sc(^>e  of  his  duties,  no  presump- 
tion arises  that  he  was  acting  within  the 
Koi)e  of  his  employment  in  throwing  a  stone 
at  this  boy,  with  a  view  to  Injuring  him,  aft- 
9  he  had  desisted  from  the  trespass  and 
eone  off  from  the  train.  A  master  Is  not  lia- 
ble tot  the  acts  of  his  servant  when  such 
acts  are  not  done  within  the  scope  of  the  em- 
ployment in  which  the  servant  is  engaged. 
If  the  brakeman,  while  these  boys  were  en- 
gaged iu  the  trespass,  bad.  In  attempting  to 
prevent  the  trespass  or  cause  thnn  to  desist. 
Injured  one  of  them  through  negligence  or 
<arelessness,  or  by  using  more  force  than 
was  necessary  tfx  the  purpose,  the  company 
would  p«-bap8  be  liable.  See  Wood,  Mast. 
k  Serv.  p.  537;  Roimds  v.  Railway  Co.,  64  N. 
1. 129.  But,  after  the  boy  had  desisted,  the 
v.2l&&nc.6 — 19 


company  would  not  be  responsible  for  an  in- 
Jury  Inflicted  on  him  by  the  brakeman  in  at- 
tempting to  punish  blm  for  the  trespass. 
See  Oolden  v.  Newland,  52  Iowa,  59,  2  N.  W. 
609;  Allen  v.  Railway  Co.,  L.  R.  6  Q.  B.  65. 
Judgment  reversed. 


CITY  COUNCIL  OP  AUGUSTA  v.  HUD- 
SON. 
(Supreme  Court  of  Georgia.     July  16,  1894.) 
Hd.vicipal   Cokporatioxs  —  DErEOTivE  Bkidob 
BBTWBEir  States— AonoN  roa  Imjoribs— 
Phozimate  Cause— Nbw  Tkiau 

1.  If  there  was  any  error  in  admitting  in  ev- 
idence the  map  of  Hamburg,  S.  C,  it  was  not 
cause  for  a  new  trial. 

2.  According  to  the  deddon  in  this  case 
when  before  this  court  the  first  time  (88  Ga. 
599,  15  S.  E.  678),  it  was  not  incumbent  on  the 
plaintiff,  in  order  to  establish  liability  on  the 
part  of  the  defendant,  to  prove  "that,  nnder  the 
statutes  of  South  Carolina,  the  dty  is  liable 
civilly  for  a  failure  to  keep  the  bridge  in  repair." 

3.  The  approaches  to  a  toll  bridge  and  its 
abutments,  as  well  as  the  bridxe  proper,  must 
be  kept  in  repair  by  the  owner,  the  whole  having 
been  erected  by  him,  and,  so  far  as  appears,  no 
duty  resting  upon  the  public  to  maintain  the  ap- 

S roaches  or  abntments  as  a  part  of  the  highway, 
'he  defect  complained  of  having  existed  for  a 
considerable  penod  of  time,  do  question  could 
properly  arise  as  to  the  duty  of  the  owner  to  take 
notice  of  it. 

4.  An  allegation  that  railing  was  absent 
from  the  abutment  of  the  bridge  noay  be  supiiort- 
ed  by  proof  that  it  was  absent  from  the  ap- 
proach to  the  bridge. 

5.  Where  a  mule,  which  was  being  driven 
to  a  wagon  over  a  toll  bridge  owned  and  kept  bv 
a  dty,  become  frightened  by  a  train  on  a  railroad 
near  by,  ran  awny,  and,  because  of  the  absence 
of  a  guard  rail  from  the  approach  to  or  abutment 
of  the  bridge,  was  predpitated  from  the  strnc- 
ture  down  a  high  embankment,  the  absence  of 
the  guard  rail  wno  a  snflBciently  proximate  canae 
of  the  cat8str<q>he  to  render  the  city  liable  for 
injuries  to  person  and  property  thereby  occa- 
sioned, if  sudi  absence  was  due  to  the  dty's 
negligence. 

6.  The  judge  of  the  superior  court  has  no 
legal  power  to  receive  or  hear  affidavits  of  jurors 
to  impeadi  their  verdict. 

7.  There  was  nothing  in  the  charges  or  re- 
fusals to  charge  m  rdation  to  the  credibility  of 
witnesses,  or  to  the  measure  of  damages,  whidi 
requires  a  new  trial.  There  was  no  error  In  re^ 
fusing  to  grant  a  nonsuit  The  evidence  war- 
ranted the  verdict,  and  there  was  no  error  in 
denying  a  new  trial. 

(Syllabus  by  the  Court) 

Ehror  from  superior  court,  Richmond  coun- 
ty;  H.  C.  Roney,  Judge. 

Action  by  John  W.  Hudson  against  the 
city  council  of  Augusta.  Plaintiff  had  Judg- 
ment, and  defendant  brings  error.    Affirmed. 

John  S.  Davidson  and  W.  T.  Davidson, 
for  plaintiff  in  error.  Boykin  Wright  and 
H.  Phlnlzy,  for  defendant  in  error. 

LUMPKIN,  J.  The  first  trial  of  this  case 
resulted  in  a  verdict  for  tbe  defendant 
The  court  below  granted  a  new  trial,  and 
Its  Judgment  was  affirmed.  88  Ga.  599,  15 
S.  B.  678.  At  tbe  second  trial  there  was  a 
verdict  for  tbe  plaintiff.  The  defendant's 
motion    for    a    new    trial,    containing    24 
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grounds,  was  orerroled,  and  it  excepted,  and 
brought  the  case  here  for  review.  It  Is  un- 
necessary to  deal  with  the  grounds  of  the 
motion  seriatim.  In  quite  a  number  of 
them  no  new  or  important  legal  question  is 
presented,  -  and,  in  disposing  of  the  others, 
they  may  be  treated  in  groups. 

1.  Complaint  was  made  that  the  court  err- 
ed In  admitting  in  evidence  a  map  of  the 
town  of  Hamburg,  S.  C,  the  ground  of  ob- 
jection being  tliat  the  map  had  not  been 
properly  authenticated  or  proved  as  requir- 
ed by  law.  Whether  the  map  ought  to  have 
been  received  or  not,  certainly  admitting  it 
was  no  cause  for  a  new  trial.  Indeed,  if 
the  town  of  Hamburg  itself  had  been  put 
in  evidence  before  the  Jury  (provided  such 
a  thing  were  possible)  it  would  hardly  have 
had  an  appreciable  effect  upon  the  delibera- 
tions of  the  jury.  Seriously,  there  is  no 
profit  whatever  in  bringing  to  this  court  so 
trivial  a  question  as  that  now  presented. 

2.  When  this  case  was  here  before,  we  de- 
cided that  the  city  council  of  Augusta,  as 
the  owner  and  keeper  of  a  toll  bridge  over 
the  Savannah  river,  was  liable  for  negli- 
gence in  falling  to  keep  the  abutment  rest- 
ing upon  the  South  Carolina  shore  in  safe 
condition  for  use  by  customers,  and  that 
this  liability  existed  even  though  it  might 
be  the  law  of  South  Carolina  that  a  munici- 
pal corporation  of  that  state  would  not  be 
liable  for  like  negligence  touching  a  similar 
bridge  owned  by  it.  We  thought  this  portion 
of  the  law  of  the  case  was  thus  definitely 
settled.  We  were  quite  serious  in  laying 
down  what  we  understood  to  be  the  law  ap- 
plicable, and  we  now  adhere  to  our  former 
conclusion.  Consequently,  we  say,  emphat- 
ically, the  court  did  not  err  in  refusing  to 
charge  that  the  defendant  was  not  liable 
unless  the  plaintiCt  proved  that,  "under  the 
statutes  of  South  Carolina,  the  city  is  liable 
civilly  for  a  failure  to  keep  the  bridge  In 
repair." 

8.  The  evidence  shows  that  the  entire 
bridge  structure,  including  the  approaches 
and  abutment  on  the  South  Carolina  side, 
had  been  erected  by  the  city  council  of  Au- 
gusta, and  there  Is  not  in  the  record  the 
faintest  suggestion  that  any  duty  rested  up- 
on the  public  to  maintain  either  the  ap- 
proaches or  the  abutments  as  a  part  of  the 
highway.  The  city  council  of  Augusta  be- 
ing liable  as  any  other  proprietor  of  a  toll 
bridge  over  which  the  public  are  invited  to 
cross,  they  paying  for  the  privilege,  while 
not  an  insurer  of  the  persons  or  property  of 
its  customers,  was  bound,  at  least,  to  ordi- 
nary care  respecting  the  safety  of  its  bridge. 
1  Thomp.  Neg.  p.  317,  {  11.  The  duty  of 
keeping  the  bridge  in  repair  included  the 
duty  of  repairing  its  approaches  and  abut- 
ments,  and  carried  with  it  a  corresponding 
liability  for  damages  for  nonrepair,  and  also 
liability  for  injuries  happening  in  conse- 
quence of  the  bridge  being  without  suitable 
railings,  or  having  railings  defective  or  out 


of  repair.  Id.  pp.  503-564,  g$  8,  9,  and  cases 
cited.  See,  also,  2  Thomp.  Neg.  770,  and 
cases  there  cited.  The  defect  complained 
of  In  this  particular  case  having  existed 
for  some  time,  no  question  could  properly 
arise  as  to  the  duty  of  the  city  council  to 
take  notice  of  it,  and  have  it  repaired.  Cer- 
tainly, there  was  ample  time  for  the  munici- 
pal authorities  to  hare  discovered  that  the 
railing  was  missing,  and  to  have  had  it  re- 
placed before  the  time  when  the  plalntlfT 
was  injured. 

4.  The  approaches  and  abutments  of  the 
bridge  all  constituting,  as  above  stated, 
parts  of  one  and  the  same  structure,  an  al- 
legation that  railing  was  absent  from  the 
abutment  was  supported  by  evidence  show- 
ing that  it  was  absent  from  the  approach 
to  the  bridge.  The  question  now  under  con- 
sideration, with  reference  to  the  facts  of 
the  case  before  us,  is  by  no  means  the  same 
as  that  presented  in  Railway  Co.  v.  Daniels. 
90  Oa.  808,  17  S.  B.  647.  There,  having  ref- 
erence to  the  rules  of  the  company,  and  the 
statute  requiring  trains  to  slow  down  to  a 
certain  speed  before  running  on  or  crossing 
any  drawbridge,  It  was  held  that  the  re- 
striction as  to  speed  applied  to  the  bridge 
proper,  and  not  to  a  long  trestle  constituting 
an  approach  thereto;  the  obvious  purpose  of 
the  rules  and  of  the  statute  being  to  pre- 
vent the  precipitation  of  trains  into  the  riv- 
er when  the  "draw"  of  the  bridge  was  turn- 
ed around  for  the  passage  of  boats. 

5.  Under  the  facts  summarized  in  the  fiftli 
headnote,  we  think  the  absence  of  the  guard 
rail  was  a  sufficiently  proximate  cause  of 
the  catastrophe  to  render  the  city  liable  to 
the  plalntllf  for  injuries  to  his  person  and 
property.  If  ail  animals  driven  to  vehlclef^ 
were  perfectly  safe  and  gentle  under  all 
circumstances,  guard  rails  upon  bridges 
might,  BO  far  as  the  use  of  such  animals 
is  concerned,  be  dispensed  with;  but  we 
apprehend  that  guard  rails  are  designed 
mainly  to  prevent  Just  such  calamities  as 
that  which  happened  In  the  present  case, 
because  of  a  horse  or  mule  being  frightened, 
or  becoming  unruly  or  refractory  for  any 
reason.  Doubtless,  the  plalntilTs  mule  was 
frightened  by  the  passing  train  on  the  rail- 
road near  by;  but,  notwithstanding  this 
fright,  the  platntitr,  in  all  probability,  would 
have  been  enabled  to  leave  the  bridge  In 
safety  If  a  strong  and  sufficient  guard  rail 
had  been  In  Its  proper  place  to  prevent  the 
animal  from  running  off  the  abutment 
The  recent  case  of  Brown  v.  Laurens  Co., 
38  S.  C.  282,  17  S.  E.  21,  Is  not  in  harmony 
with  the  views  entertained  by  this  court 
See  Railroad  Co.  v.  Mayo,  92  Ga.  223,  17  S. 
B.  1000,  which  holds  exactly  to  the  contrary 
of  the  South  Carolina  court,  as  to  negligence 
in  failing  to  provide  a  bridge  railing.  The 
case  of  City  of  Atlanta  v.  Wilson,  59  Ga. 
544,  is  also  somewhat  in  point  as  to  the 
principle  Involved,  and  there  are  other  Geo^ 
gia  cases  to  the  same  effect     We  have  nc 
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hesitation  In  following  the  doctrine  announ- 
ced tn  oar  cases  as  the  tme  law  of  the 
question  at  Issne. 

&  One  of  the  grounds  of  the  motion  for 
a  new  trial  relates  to  Improper  condnct  on 
the  part  of  some  of  the  jurors  In  acting  np- 
OD  Information  not  derived  from  the  evi* 
dence.  This  ground  was  supported  by  no 
proof  except  the  affidavit  of  one  of  the  Ju- 
rors. This  court  has  so  often  and  distinctly 
ruled  that  the  affidavit  of  a  Juror  will  not 
be  received  to  Impeach  his  verdict,  it  is  un- 
necessary at  this  time  to  say  anything  more 
on  the  subject,  except  to  remark  most  em- 
phatically that  a  Judge  of  the  superior  court 
has  no  legal  power  to  receive  or  consider 
such  an  affidavit  for  such  a  purpose. 

7.  Complaint  was  made  in  numerous 
groands  as  to  certain  charges,  and  refusals 
to  charge,  In  relation  to  the  credibility  of 
witnesses,  and  as  to  the  measure  of  dam- 
ages. We  find  no  error  in  any  of  these 
grounds  for  which  a  new  trial  should  be 
granted,  and  nothing  requiring  elaboration 
at  our  hands.  The  refusal  of  a  nonsuit  was 
proper.  The  amount  of  the  verdict  was 
reasonable,  and  the  evidence  warranted  a 
floding  In  the  plaintiff's  favor.  On  the 
whole,  we  are  quite  content  to  allow  the 
judgment  of  the  court  below  to  stand.  Judg- 
ment affirmed. 


SANDBRLIN  v.  WILLIS. 
(Supreme  Court  of  Georgia.     July  23,  1894.) 
Vekdok  and  Pobchaseb  —  Action  fob  Baulnob 
— Rbcoopmest—  Tbbspass— Damaobs. 
1.  The  obligee  in  a  bond  for  titles,  who  has 
paid  a  part  of  uie  purchase  money  for  the  lands 
to  which  the  bond  relates,  may,  when  sued  by 
the  maker  of  the  bond  upon  a  note  given  for  the 
balance,  recoup  his  damages  resulting  from  a 
breach  of  the  bond,  notwithstanding  he  retains 
possession  of  the  land,  he  having  at  the  maturl^ 
of  the  note  offered  to  pay  the  same,  and  demand- 
ed compliance  with  tne  terms  of  the  bond,  and 
by  his  plea  offering  to  surrender  possession  and 
to  account  for  rtnts  during  the  time  of  his  oc- 

'.  cupation  of  tiie  premises. 

1  2.  If  the  obligor  in  a  bond  for  titles,  after 
delivering  the  land  to  the  obligee,  enters  upon 
the  same,  and  wrongfully  appropriates  wood  or 
timber  which  formed  a  part  of  the  consideration 
of  a  note  giveu  for  the  purchase  money  of  the 
premises,  me  obligee,  when  sued  upon  the  note, 
may  waive  the  tort,  and  set  off  in  the  action  the 

I  value  of  .the  wood  or  timber  so  taken  and  ap- 
propriated. 

3.  Profits  whldi  the  obligee  in  a  bond  for 
titles  wonid  have  made  on  a  contract  which  h^ 
at  the  time  the  bond  was  executed,  had  agreed 
upon  for  a  sale  of  the  premises  to  a  third  person. 
are  not  recoverable  in  an  action  upon  the  bond 
or  in  a  plea  of  r.conpment,  unless  the  obligor 
had  notice  of  such  contract  at  the  time  of  ex- 
ecuting the  bond,  or  certainly  not  unless  notice 
came  to  him  before  he  made  any  breach  of  its 
condition. 
(iSyliabus  by  the  Court) 

Error  from  city  court  of  Macon;  J.  P. 
Hoss,  Judge. 

Action  by  W.  J.  Willis  against  John  F. 
Sanderlln.  Plaintiff  had  judgment,-  and  de- 
fendant brings  error.     Reversed. 


Steed  &  Wlmberiy,  for  plaintiff  In  error. 
Nottingham  &  Bnmson,  for  defaidant  in  «>■ 
ror. 

LUMPKIN,  J.  1.  This  was  an  acUon 
brought  by  Willis  against  Sanderlln  in  the 
city  court  of  Macon  upon  a  promissory  note 
for  $600.  The  defendant  filed  a  plea  of  the 
general  Issue,  and  a  plea  of  partial  payment, 
the  amount  of  which  was  allowed,  and  a 
verdict  rendered  in  favor  of  the  plaintiff  for 
the  balance.  In  addition  to  the  defenses 
above  mentioned,  the  defendant,  among  oth- 
er things,  also  pleaded,  in  substance,  as  fol- 
lows: llie  note  sued  upon  was  given  In  part 
payment  of  the  purchase  price  of  a  tract  of 
land,  described  inabond  for  titles  given  by  the 
plaintiff  to  the  defendant  contemporaneously 
with  the  executicm  and  delivery  of  the  note, 
these  papers  evidencing  the  contract  then  en- 
tered Into  between  the  parties.  By  this  bond 
the  plaintiff  Iraund  himself  to  muKe,  or  cause 
to  be  made,  to  the  defendant,  good  and  suffi- 
cient titles  to  the  land  when  the  note  should 
be  paid,  and  the  note  was  given  in  considera- 
tion of  this  obligation  on  the  part  of  the 
plaintiff.  Defaidant  offered  to  pay  the  mon- 
ey when  the  note  fell  due,  and  was  ready, 
and  has  since  been  ready,  to  make  payment 
whenever  the  plaintiff  will  make  or  furnish 
him  good  and  sufficient  titles  to  the  land, 
agreeably  to  the  terms  of  the  bond.  At  the 
maturity  of  the  note  the  defendant  called  up- 
on the  plaintiff  to  make  or  furnish  "said 
title,"  and  the  plaintiff.  In  violation  of  his 
contract,  wholly  refused,  and  has  hitherto 
whoUy  failed,  to  make  "said  title."  Defend- 
ant has  paid  to  the  plaintiff  the  sum  of 
1558.06  upon  the  contract,  the  whole  of 
which  is  lost  to  him,  except  the  rental  of  the 
land,  of  the  value  of  $160.  This  plea  further 
alleged  that  the  defendant  had  hitherto  con- 
tinually offered  to  return  the  land  to  the 
plaintiff,  and  pay  him  full  value  for  the  use 
thereof;  and  contained  an  offer  to  surrender 
possession  and  account  for  the  rents  received 
by  defendant  during  the  time  of  his  occupa- 
tion of  the  premises;  and  prayed  judgment, 
by  way  of  recoupment,  tor  the  amount  he 
had  paid,  less  the  rental.  On  general  de- 
murrer, this  plea  was  stricken,  and  the  de- 
fendant excepted.  We  think  the  court  erred 
in  striking  this  plea.  We  recognize  the  rule 
that  the  purchaser  of  land  who  enters  into 
possession  under  a  warranty  deed  or  a  bond 
for  titles  cannot,  before  eviction,  defeat  an 
action  for  the  purchase  money,  unless  there 
has  been  fraud  on  the  part  of  the  vendor, 
or  the  latter  is  insolvent,  or  there  is  some 
other  ground  which  would  in  equity  entitle 
the  purchaser  to  relief.  This  rule  seems  to 
be  well  settled  by  the  cases  of  McGehee  v. 
Jones,  10  Ga.  127;  Watson  v.  Kemp,  41  Ga. 
686;  McCauley  v.  Moses,  43  Oa.  577;  Smith 
V.  Hudson,  45  Ga.  208;  Booth  v.  Saffold,  46 
Ga.  278;  and  numerous  other  decisions  of 
this  court.  According  to  these  cases,  if  the 
purchaser  is  In  possession  under  a  d^ed  with. 
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covenant  of  wamuity,  he  must  resort  to  his 
covenant;  If  under  a  bond  for  titles,  he  must 
resort  to  the  bond.  The  case  before  us,  how- 
ever, ditrers  from  all  of  those  above  cited. 
While  It  Is  impossible  to  know  with  cer- 
tainty whether  the  defendant  meant  to  al- 
lege that  the  plaintiff  would  not  make  him 
any  tlUe  at  all,  or  to  allege  only  that  the 
plaintiff  refused  to  make  the  "good  and 
su£aclent  title"  stipulated  for  In  the  bond, 
he  does  distinctly  allege  that  there  was  a 
breach  of  the  bond,  and  that  he  thereby 
sustained  damage.  In  none  of  the  cases 
above  cited  did  the  party  seeking  to  avoid 
payment  of  his  purchase-money  note  make 
such  allegations  as  these.  In  all  of  those 
cases  the  purchaser  actually  obtained  what 
he  had  bargained  for,  and  it  was  simply  held 
that  he  must  stand  upon  his  contract  as 
made.  In  the  present  case  the  plea  alleges 
that  the  plaintiff  contracted  by  his  bond  to 
make  the  defendant  titles,  refused  to  comply 
with  the  bond,  and  thus  broke  the  conn-act. 
It  is  true  the  plea  does  not  set  out  in  full 
the  terms  of  the  bond,  or  make  distinct  and 
definite  allegations  with  reference  to  the 
breach,  but  it  was  suflSciently  full  and  com- 
prehensive to  withstand  a  mere  motion,  in 
the  nature  of  a  general  demurrer,  to  strike 
the  same.  If  the  defendant  had  paid  the 
purchase  money  in  full,  and  had  then 
brought  an  action  upon  the  bond,  containing 
substantially  the  same  allegations  as  those 
now  relied  upon  in  his  plea,  his  declaration 
would  have  been  good  as  against  a  general 
demurrer,  and  be  would  have  been  entitled 
to  go  before  the  Jury  and  prove  the  alleged 
breach  of  the  bond,  and  show  how  and  to 
what  extent  he  was  thereby  damaged.  This 
being  so,  it  is  his  right  in  the  present  action 
to  recoup  his  damages  as  a  defense  to  the 
plaintiff's  suit.  Whether  or  not  the  city 
court  of  Macon  has  Jurisdiction  to  admin- 
ister equitable  relief,  there  can  be  no  ques- 
tion of  its  power  to  afford  the  defendant  the 
relief  set  up  by  this  plea.  If  he  succeeds 
in  establishing  it  by  satisfactory  evidence. 
2.  Another  plea  of  the  defendant  which 
was  stricken  by  the  court  alleged,  in  sub- 
stance, that,  after  selling  him  the  land,  Wil- 
lis wrongfully  and  secretly,  and  without 
the  knowledge  or  consent  of  the  defendant, 
entered  upon  the  land  and  removed  there- 
from about  20  cords  of  wood,  of  the  value  of 
$S0,  to  the  injury  and  damage  of  the  defend- 
ant in  that  sum,  and  that  this  was  done  in 
plain  and  direct  violation  of  the  contract  be- 
tween the  parties.  If  these  allegations  are 
true,  Willis  tortlously  took  and  carried  away 
from  the  land  wood  which,  under  the  con- 
tract, belonged  to  the  defendant  It  would 
have  been  the  right  of  Sanderlln  to  waive 
the  tort  and  bring  an  actlcm  against  Willis 
for  the  value  of  the  wood,  and  we  therefore 
see  no  reason  why  he  may  not,  when  sued 
upon  the  note,  likewise  waive  the  tort  and 
set  off  against  the  plaintiff's  demand  the 
value  of  the   wood  which  the   latter   had 


taken  and  appropriated.  So  we  thiuk  this 
plea  ought  to  have  beeu  allowed  to  stand. 
8.  Another  plea  which  the  court  struck 
was  that  the  defendant  purchased  the  land 
for  the  purpose  of  selling  the  same  to  one 
Smith,  who  was  willing  to  buy  the  same 
from  defendant  at  the  price  of  $1,300,  and 
that,  by  reason  of  the  failure  of  WilUs  to 
make  the  defendant  a  title  to  the  land,  he 
lost  the  sale  of  it  to  Smith,  and  was  thereby 
injured  and  damaged.  This  plea,  we  think, 
was  properly  stricken.  It  failed  to  allege 
that  Willis,  either  at  the  time  of  executins 
the  bond  for  titles  or  at  any  time  before  he 
bad  made  a  breach  of  its  conditions,  had 
any  notice  or  knowledge  of  any  contract  or 
negotiations  between  Sanderiin  and  Smith 
with  reference  to  the  sale  of  the  land.  It 
would  hardly  be  Just  or  lawful  to  hold  wa- 
lls liable  for  prospective  profits  which  Sand- 
eriin might  or  would  have  made  by  selling 
the  land  to  another,  when  Willis  neither  con- 
tracted nor  broke  his  contract  with  reference 
to  any  each  matter.    Judgment  reversed. 


BROWN  T.  PARMER. 

(Supreme  Ck)uit  of  Georgia.     July  23,  18di.) 

Bals  or  Land — Pckchase-Hohbt  Notb— Bbmxdt 
ON  Dkfaclt — Suit  aoainbt  Lasd  —  Notbs  mot 
Dub— PnovigioN  to  Secubs  Patment — Dbcbeb 
roB  Sai^e. 

1.  Several  promissory  notes  maturing  at  dif- 
ferent times  having  been  given  for  the  purchase 
money  of  land,  the  vendor  retaining  title  and  giv- 
ing a  bond  for  titles  to  the  vendee,  after  the  ma- 
turity of  some  of  the  notes  an  equitable  action 
in  the  superior  court  may  be  maintained  upon 
all  of  them,  irrespective  of  the  question  of  sol- 
vency or  insolvency  of  the  maker,  with  a  view 
to  obtaining  a  decree  for  the  sale  of  the  land  and 
for  holding  up  the  surplus  proceeds,  above  the 
amount  necessary  to  discharge  the  matured 
notes,  to  be  applied  to  the  others  as  they  become 
due.  Where  one  of  the  notes  had  matured,  and 
judgment  liad  been  obtained  on  it  in  a  justice's 
court  before  the  equitable  action  was  brought, 
the  amount  of  that  judgment  may  be  embraced 
In  the  decree,  but  the  plaintiff  should  be  charged 
with  the  coats  which  accrued  in  the  justice's 
court,  inasmuch  as  the  proceeding  in  thst  court 
was  superfluous,  in  view  of  the  election  whidi 
the  plaintiff  finally  made  to  resort  to  equity. 

2.  In  such  case,  whore  the  facts  are  fully 
stated  in  the  petition,  and  the  defendant  meets  it 
at  the  trial  term  with  a  general  demurrer,  not 
having  previously  filed  any  idea  or  answer,  the 
court  may  render  a  final  decree  in  passing  judg- 
ment upon  the  demurrer,  inasmuch  as  the  de- 
murrer admits  the  facts  as  alleged.  And  it  is 
no  cause  for  not  signing  the  decree  that  at 
the  last  moment  the  defendant  offers  to  plead, 
and  does  plead,  that  he  is  not  insolvent,  and  that 
the  whole  debt  Is  not  due,  the  former  fact  being 
immaterial,  and  the  latter  being  apparent  upon 
the  face  of  the  petition,  and  constituting  the 
ground  on  which  the  equitable  remedy  was  in- 
voked. But,  in  molding  the  decree,  provision 
should  be  made  for  postponing  a  sale  of   the 

E remises  in  case  the  defendant  snail,  at  any  time 
efore  the  sale,  pay  off  the  amount  then  dae. 
together  with  the  costs  with  which  he  is  charge- 
able up  to  that  time.  And  provision  should  ala* 
be  made  for  stopping  the  accrual  of  interest  aft- 
er the  sale,  in  case  the  defendant  shall  consent 
to  the  Immediate  application  of  the  proceeds  of 
the  sale  to  the  principal  and  interest  then  ac- 
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craed  upon  the  unnmtared  notes,  all  of  them 
bearing  interest  from  date. 
(Syllabus  by  the  Court) 

Error  from  saperior  court,  Taliaferro  coun- 
ty;   H.  McWhorter,  Judge. 

Action  by  SalUe  Farmer,  executrix,  against 
M.  R.  Brown.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Modified. 

J.  W.  Hlzon,  for  plaintiff  in  error.  M.  Z. 
Andrews  and  Jas.  F.  Reld,  for  defendant  In 
error. 

LUMPKIN,  J.    1.  The  vendor  of  land  who 
retains  the  title,  giving  the  purchaser  a  bond 
for  titles,  and  taking   his  promissory  notes 
for  the  purchase  money,  maturing  at  differ- 
ent times  In  the  future,  is  entitled  to  enforce 
against  the  land  itself  the  collection  of  the 
purchase-money    notes,    Irrespentive    of    the 
solvency  or  Insolvency  of  the  maker.     Haw- 
kins V.  Dearing,  93  Ga.  108,  19  S.  E.  717. 
Where  one  only  of  the  notes  has  matured  and 
been  reduced  to  Judgment,  the  vendor  could 
file  in  the  clerk's  office  a  deed  conveying  the 
land  to  the  vendee,  and  then  proceed  to  sell 
the  land  under  the  judgment.    Out  of  the  pro- 
ceeds of  the  sale,  the  Judgment  would  first 
be  satisfied;  and,  as  to  the  surplus,  the  claim 
of  the  vendor  for  the  balance  of  his  unpaid 
purchase  money  would  undoubtedly  be  su- 
perior to  the  claims  of  all  other  creditors  of 
the  vendee.    Code,  W  3586,  8654.    As  to  any 
of  the  remaining  purchase-money  notes  which 
had  not  matured  at  the  time  of  the  sale,  the 
remedy  of  the  vendor  by  such  sale  would  not 
be  entirely  adequate  for  his  protection.    Conse- 
quently, he  would  need  the  aid  of  a  court  of 
competent  jurisdiction  In  order  to  have  the 
surplus  Impounded  and  applied  to  the  satis- 
faction of  such  of  the  remaining  notes  as 
bad  already  matured,  and  to  the  others  as 
they  became  due.    A  vendor  in  the  position 
Indicated  has  no  right  to  collect  his  money 
upon  any  of  the  notes  before  their  maturity, 
but    he  may  maintain  an   equitable   action 
in  the  superior  court  for  the  purpose  of  ob- 
taining a  decree  for  the  sale  of  the  land  and 
for   holding  up  the  surplus  proceeds,  above 
the  amount  necessary  to  discharge  the  ma- 
tured notes,  hi  order  that  the  same  may  be  ' 
applied  to  the  others  as  they  mature.    We  I 
see  no  reason  why  the  amount  of  the  Judg-  : 
ment  already  rendered  may  not  be  embraced  ! 
in  the  decree  rendered  In  the  plaintiff's  favor;  ' 
but  when  he  thus  elects  to  resort  to  equity  In 
order  to  secure  full  protection  In  all  his  rights 
the    proceeding   by    which  he   obtained    the 
Jadigment  on   the  single  note  ought  to   be 
treated  as  surperfiuous,  and  for  that  reason 
the  plaintiff  should  be  charged  with  the  custs 
of  that  proceeding.    This  will  simply  requhre 
bim  to  do  full  equity,  a  duty  Incumbent  upon 
every  one  seeking  equitable  relief. 

2.  When  a  party  files  an  equitable  petition 
of  tbe  kind  indicated  in  the  preceding  note, 
and  the  defendant,  at  the  appearance  term, 
tiles  no  plea  or  answer,  but  at  the  trial  term 
meeta  th«  plaintiflb'  petition  with  a  general 


demnrrer  which  is  without  merit,  the  court, 
in  passing  upon  the  demurrer,  may  render  a 
final  decree  in  the  plaintiffs  favor.  The  de- 
murrer being  oven-uled,  and  the  defendant 
presenting  no  other  defense  to  the  action,  tbe 
facts  charged  in  the  equitable  petition  va&y 
be  taken  as  confessed,  the  general  demurrer 
having  admitted  these  tacts  as  alleged,  and 
the  defendant  presenting  no  denial  In  any 
form  as  to  the  truth  of  them.  When,  under 
such  circumstances,  the  court  has  announced 
that  a  decree  will  be  rendered  in  the  plain- 
tiff's favor,  stating  Its  terms,  and  tbe  Judge 
la  about  to  sign  the  decree,  no  cause  for  de- 
clining to  do  BO  arises  from  the  fact  that  the 
defendant  then  offers  to  plead,  and  does 
plead,  that  be  is  not  Insolvent,  and  that  the 
whole  debt  is  not  due.  As  already  seen,  the 
question  of  his  solvency  Is  immaterial;  and 
the  fact  that  some  of  the  notes  liave  not  yet 
become  due  being  apparent  upon  the  face 
of  the  petition,  and  constituting  the  very 
ground  on  which  the  equitable  remedy  was 
based,  this  certainly  would  present  no  rea- 
son for  not  signing  the  decree.  The  court 
In  this  case  rendered  an  absolute  decree  In 
favor  of  the  plaintiff  for  the  full  amount  of 
the  balance  due  him  upon  the  purchase- 
money  notes,  with  Interest,  without  regard 
to  the  fact  that  some  of  tbe  notes  were  not 
due.  We  think  that  In  molding  the  decree 
It  should  have  been  provided  that  If,  at  any 
time  before  a  sale  of  the  land,  the  defend- 
ant would  pay  off  tbe  amount  of  the  debt 
then  due,  together  with  all  costs  chargeable 
to  him  up  to  that  time,  the  sale  might  be 
postponed;  and  Inasmuch  as  the  defendant, 
after  a  sale,  would  be  deprived  of  the  use  of 
the  land,  and  at  the  same  time  interest  would 
be  accruing  on  tbe  unpaid  notes,  all  of  which 
bear  Interest  from  their  date,  the  decree 
ought  further  to  have  provided  that.  In  case 
the  defendant  should  consent  to  the  Imme- 
diate application  of  the  proceeds  of  the  sale 
to  tbe  payment  of  the  principal  and  interest 
then  accrued  upon  the  plaintiff's  debt,  wheth- 
er all  of  the  same  had  matured  or  not,  this 
might  be  done,  and  thus  stop  the  further  ac- 
crual of  interest  upon  the  plaintiff's  debt, 
If  thus  paid  In  full;  and,  If  not  paid  In  full, 
then  upon  so  much  of  it  as  would  be  satisfied 
out  of  the  proceeds  of  the  sale.  According- 
ly, In  the  Judgment  we  have  rendered  in  this 
case,  we  have  given  appropriate  direction  for 
the  modification  of  the  decree  which  the  court 
rendered.   Judgment  affirmed,  with  direction. 


SEYMOBE  V.  RICE. 

(Supreme  Court  of  Georgia.     July  23,  1894.) 

Election  of  Remedies  —  FkaOD  and  Breach  of 
Wabkantt— Sale  of  Lakd — Misbepbb- 

8BNTAT10N8  AS  TO  QdaNTITT. 

1.  Where  the  plaintiff  founds  hla  action  both 
upon  fraud  and  breach  of  warranty  touching  the 

?u8ntity  of  land  which  he  bought  from  the  de- 
endant  and  paid  for,  it  is  proper  to  require  him 
to  elect  so  as  to  confine  him  to  a  recovery  either 
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for  the  deceit  or  the  breach  of  warranty;  and, 
when  he  has  elected  to  treat  the  action  as  one  ex 
delicto,  it  is  not  error  to  order  all  superflaous  al- 
legations in  the  declaration  touching  warranty 
and  breach  thereof  to  be  stricken. 

2.  The  description  of  the  land  as  to  quan- 
tity set  out  in  the  deed  from  the  defendant  to 
the  plaintiff  being  that  it  contained  170  acres, 
more  or  less,  evidence  that  by  actual  subsequent 
survey  the  tract  was  found  to  contain  only  119 
acres,  together  with  eTidence  that  the  defend- 
ant, in  the  oral  contract  of  sale,  or  in  the  negotia- 
tions which  resulted  in  that  contract,  represent- 
ed it  to  contain  170  acres,  and  that  the  plaintiff 
in  consequence  of  the  representation  believed  it 
did  contain  that  quantity,  and  had  no  knowl- 
edge to  the  contrary  until  after  he  paid  the  whole 
of  the  purchase  money,  was  sufficient  to  carry 
the  case  to  the  jury,  and  the  court  erred  in  grant- 
ing a  nonsuit. 
(Syllabus  by  the  Conrt) 

Error  from  superior  court,  Hart  county;  H. 
McWhorter,  Judge. 

Action  by  J.  3.  Seymore  against  Robert 
Rice.  Judgment  for  defendant,  and  plaintiff 
brings  error.    Reversed. 

P.  P.  Proffltt  and  A.  Q.  McCurry,  for  plain- 
tiff in  err<»-.  W.  S.  Hodgee  and  L  0.  Van  Du- 
zer,  for  defendant  in  wror. 

LUMPKIN,  J.  It  appears  from  the  record 
that  Seymore  bought  a  tract  of  land  from 
Rice,  paid  for  It,  and  took  from  Rice  a  war- 
ranty deed.  Afterwards,  Seymore  brought 
an  action  against  Rice  to  recover  a  portion 
of  the  price  paid  for  the  land,  because  of  an 
alleged  deficiency  In  the  quantity  of  it  The 
first  trial  of  the  case  resulted  In  a  verdict 
for  the  plaintiff;  the  trial  Judge  panted  a 
new  trial,  and  hia  Judgment  was  affirmed  by 
this  court    89  Ga.  372,  15  S.  E.  478. 

1.  As  originally  filed,  the  declaration  was 
based  both  on  the  alleged  fraud  and  deceit  of 
Rice  in  making  representations  to  Seymore 
as  to  the  quantity  of  the  land,  and  also  upon 
the  breach  of  warranty  expressed  in  the  deed. 
At  the  last  trial  the  court  required  the  plain- 
tiff to  elect  between  these  two  remedies,  so 
as  to  confine  blm  to  a  recovery  either  for 
the  deceit  or  the  breach  of  warranty.  Under 
this  ruling,  the  plaintiff  elected  to  treat  the  ac- 
tion as  one  ex  delicto,  and  to  proceed  for  the 
fraud  and  deceit  Thereupon  the  com't  order- 
ed all  the  allegations  in  the  declaration  touch- 
ing the  warrant  and  a  breach  thereof  to  be 
stricken  as  superfluous.  The  bill  of  excep- 
tions assigns  error  both  upon  requiring  the 
plaintiff  to  make  the  election  and  upon  strik- 
ing from  the  declaration  the  allegations  men- 
tioned. The  court  was  right  in  both  rulings. 
A  plaintiff  may  Join  in  the  same  action  all 
claims  against  the  defendant  arising  ex  con- 
tractu, and  all  claims  arising  ex  delicto  may 
in  like  manner  be  Joined;  but  he  cannot 
Join  in  the  same  action  two  distinct  chilms, 
one  sounding  in  contract  for  the  breach  there- 
of, and  the  other  In  tort  Code,  5  32C1.  It  oft- 
en happens  ttiat  a  party  may  sue  either  for 
a  tort  or  for  ttie  breach  of  a  contract,  but  In 
such  cases  he  must  elect  on  which  he  will  pro- 
ceed. Id.  I  8063.  It  is  therefore  plain  that 
the  court  was  right  in  requiring  the  plaintiff 


to  make  his  election;  and  this  being  bo,  it 
follows  beyond  doubt  that  the  declaratloa 
oiight  to  have  been  cleared  of  all  nnneces- 
sary  and  brelevant  allegations. 

2.  The  deed  from  Rice  to  Seymore  describ- 
ed the  land  as  containing  170  acres,  more  or 
less.  The  evidence  clearly  showed  that  by 
actual  survey  made  subsequently  to  the  exe- 
cution of  the  deed,  the  tract  really  contained 
only  119  acres,  showing  a  deficiency  of  51 
acres,  which  amounted  to  exactly  30  per  ceiit. 
of  the  quantity  specified  In  the  deed.  There 
was  other  evidence  tending  to  show  that  in 
the  oral  contract  of  sale,  or  In  the  negotia- 
tions which  led  up  thereto.  Rice  positively 
represented  the  land  to  contain  170  acres; 
that  the  plaintiff  believed  this  representation, 
and  on  the  faith  of  It  paid  the  whole  of  tbe 
purchase  money,  some  time  before  discov- 
ering that  the  deficiency  existed.  Taken  all 
together,  there  was  enough  evidence  to  carry 
the  case  to  the  Jory,  and  the  court  should  not 
have  granted  a  nonsuit  The  deficiency  of  51 
acres  In  a  tract  of  this  size  was  quite  consid- 
erable, and  it  was  the  province  of  the  Jury, 
and  not  bf  the  court  to  say  whether  or  not 
Rice  was  guilty  of  actual  and  willful  deceit 
in  making  the  sale.    Judgment  reversed. 


RIVES  et  al.  v.  LAMAR. 

(Supreme  Court  of  Georgia.     July  23,  1894.) 

Pabtition  PKocEEDi::a — SDrriciENCT  or  Pi.bai>- 
IRO  —  How  Tested  —  Issue  xe  to  Girr  to  Da- 

FBHDADT  —  EVIDENCB  —   WlI.L  OF  PLAIKTirV'S 

Testator— DiscLAiuER  of  Title — Estoppei.. 

1.  Where  the  caveator  or  respondeat  in  a 
proceeding  for  partition  introduces  an  affirmative 
pleading  praying  for  equitable  relief  as  against 
the  petitioners  for  partition,  and  touching  the 
premises  described  m  the  ori^nal  petition,  no 
question  as  to  the  regularity  or  sufficiency  of  the 
new  pleading  can  be  raised  by  motion  for  a  new 
trial.  Such  questions  are  properly  made  by  ob- 
jection, demurrer,  or  motion  before  trial,  and  rul- 
ings of  the  court  thprcon  should  come  to  this 
court  by  direct  e.cception  to  the  same,  and  not 
by  exception  to  the  refusal  of  a  new  trial. 

2.  Though  the  application  by  the  executors 
for  partition  was  founded  on  the  will  of  the  tes- 
tator, and  was  made  to  execute  one  of  the  pro- 
visions of  the  will,  ^et  as  there  was  no  contro- 
versy touching  the  right  of  the  executors  to  have 
partition  if  their  testator  had  title  to  the  land 
in  question  at  the  time  of  his  death,  and  as  the 
whole  dispute  at  the  trial  was  upon  the  question 
of  an  alleged  previous  gift  hy  him  to  his  son. 
and  the  extent  of  that  gift  there  was  no  error  in 
excluding  the  will  from  the  jury  when  offered  in 
evidence  by  the  executors. 

3.  The  official  appraisement  of  the  testator's 
estate  is  not  admissible  to  illustrate  the  question 
as  to  whether  he  bad,  many  years  before  his 
death,  made  a  imrol  gift  of  land  to  one  of  his  chil- 
dren. 

4.  Upon  a  trial  involving  the  question  of  a 
parol  gift  of  land,  evidence  of  declarations  of 
the  donor  tending  to  show  a  motive  for  the  gift 
are  admissible  in  evidence  for  the  donoe,  al- 
though they  would  be  inadmissible  if  offered  for 
the  purpose  of  ingrafting  a  trust  upon  a  deed 
previously  made  b^  which  the  premises  were  con- 
veyed to  the  donor. 

6.  Mere  dechirations  by  a  donee  adverse  to 
hi*  title,  the  same  not  having  been  acted  npon  to 
the  injnrr  of  the  donor,  will  not  estop  the  for- 
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mer  from  proving  and  insistiiig  npon  the  gift,  if 
aii7  was  made, 

6.  There  being  eyidence  tending  to  show  a 
ditclaimer  by  the  son  after  the  expiration  of  sev- 
en years  from  the  commencement  of  his  posses- 
sion, and  thid  evidence  of  disclaimer  being  con- 
fined to  a  part  of  the  premises  only,  and  having 
relation  more  to  the  tnie  boundary  of  the  parcel 
embraced  by  the  alleged  gift  than  to  the  making 
of  the  gift  Itself,  the  evidence  was  available  for 
the  parpose  of  identifying  the  land  given,  and 
distinguishing  it  from  the  land  not  given^  and 
for  this  purpose  might  be  as  effectual  as  if  the 
alleged  disclaimer  had  been  made  before  the  sev- 
en years  expired;  hence,  whether  the  doctrine  of 
the  instruction  be  correct  or  not  in  the  abstract, 
it  was,  under  the  facts  of  the  actual  case,  error 
to  charge  the  jury  that  if  the  son  held  exclusive- 
ly for  seven  years  in  the  lifetime  of  the  father, 
without  payment  of  rent,  the  jury  should  find  for 
the  son  s  administrator,  unless  the  evidence 
shows  further  that  within  that  seven  years  the 
ion  disclaimed  title,  or  acknowledged  a  domin- 
ion claimed  by  his  father. 

7.  In  order  to  enforce  specifically  a  parol 
gift  of  land  upon  the  gronnd  that  the  donee  has 
made  valuable  improvements  on  the  faith  of  the 
gift,  the  allegata  and  the  probata  must  corre- 
spond. Consequently,  where  the  gift  alleged 
wfts  of  a  definite  part  of  a  tract  of  land,  proof 
that  the  whole  tract  was  given  will  not  warrant 
a  decree  for  specific  performance. 

(SyUabaa  by  the  Court) 

Error  from  superior  court,  Hancock  county; 
J.  J.  Hunt,  Judge. 

Petition  by  George  S.  Rives  and  others, 
executors,  against  D.  L.  Rives.  Defendant 
having  died,  T.  R.  Lamar,  his  administrator, 
was  made  defendant  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.    Reversed. 

J.  T.  Jordan,  T.  M.  Hunt,  and  Hines  ft 
Pelder,  for  plaintiffs  in  error.  Reese  &  Ut- 
tie,  for  defendant  in  error. 

SIMMONS,  J.  The  executors  of  George  8. 
Rives  filed  their  petition  for  partition  against 
I>.  L.  Bives,  in  which  they  alleged  that  by 
bis  last  will,  duly  probated,  George  8.  Rives 
left  a  half  interest  in  a  tract  of  land  in  Han- 
cock comity,  known  as  the  "£jvans  Tract," 
and  containing  1,700  acres,  to  D.  L.  Uives; 
that  they  had  assented  to  the  legacy,  and  the 
other  half  interest  still  remained  in  tbem; 
that  they  had  given  notice  to  D.  L.  Rives, 
and  prayed  the  appointment  of  partltioners  to 
make  partition  of  said  land.  D.  L.  Rives 
Aled  his  answer,  and  alleged  therein  that  the 
matters  set  forth  in  the  petition  were  untrue; 
that  partltioners  should  not  be  appointed,  be- 
cause whoi  George  S.  Rives,  his  father,  died, 
tfiere  was  no  common  ownership  of  the  land 
between  him  and  the  defendant,  nor  was 
there  such  ownership  between  tbem  at  any 
time  prior  or  subsequent  to  the  death  of 
George  S.;  that  the  defendant  was  the  ab- 
solute and  exclusive  owner  of  the  land,  and 
held  and  occupied  it  adversely  to  said  George 
8.  and  all  other  persons;  that  in  18(itt  he 
went  into  possession  of  the  whole  of  said 
land,  under  a  parol  gift  from  his  father,  and 
held  possession  and  kept  it  for  more  than 
seven  years  next  before  the  death  of  George 
S.;  that  he  bad  been  in  possession  from  that 
time  ontil  the  present,  during  which  posses- 


sion he  had  made  valuable  Improvements, 
etc.  Pending  the  suit  D.  L.  Rives  died,  and 
Lamar  was  appointed  his  administrator  and 
made  a  party.  By  amendment  he  alleged 
that  George  S.  Rives  made  a  parol  gift  to 
D.  L.  Rives  of  the  land  sought  to  be  parti- 
tioned, or  so  much  thereof  as  lay  south  ol 
Island  Creek,  containing  1,200  acres,  more 
or  less,  and  that  D.  L.  went  into  possession  of 
the  last-described  land,  and  made  valuable 
Improvements,  etc  He  prayed  that  the  ex- 
ecutors be  required  to  specitlcaUy  perform 
said  agreement,  and  be  required  to  make  re- 
spondent good  and  satisfactory  titles  to 
said  described  premises.  The  jury  found  for 
the  defendant,  and  the  plaintiffs  made  a  mo- 
tion for  a  new  trial,  which  was  overruled, 
and  they  excepted. 

1.  It  was  complained  in  the  motion  for  a 
new  trial  that  the  court  erred  in  overruling 
a  demurrer  to  the  amendment  made  by  La- 
mar. This  court  has  held  so  often  that  the 
overruling  of  a  demurrer  is  no  ground  for  a 
new  trial  that  it  surprises  us  when  counsel 
persist  in  treating  it  as  such.  If  anythhig 
can  be  regarded  as  settled  Dy  repeated  rul- 
ings of  an  appellate  court,  it  seems  to  us  that 
this  point  ought  to  be  considered  as  settled. 
These  rulings  apply  as  well  to  a  demurrer  to 
a  cross  petition  seeking  affirmative  relief  as 
they  do  to  a  demurrer  to  an  original  petition. 

2.  The  executors  having  tiled  an  equitable 
petition  against  the  defendant,  and  he  having 
made  no  objection  to  the  form  of  the  proceed- 
ing, and  not  controverting  the  right  of  the 
executors  to  have  partition  in  the  land  If  the 
testator  had  title  thereto,  and  the  whole  dis- 
pute at  the  trial  being  upon  the  question  of 
an  alleged  previous  gift  by  the  testator  to  bis 
son,  and  the  extent  of  the  gift,  there  was  no 
error  in  excluding  the  will  from  the  jury 
when  offered  in  evidence  by  the  executors. 
The  will  could  not  possibly  Illustrate  any  of 
the  issues  made  by  the  pleadings.  It  would 
not  have  shown  title  in  th^  testator.  It  will 
throw  no  light  upon  the  extent  of  the  gift 
which  was  alleged  to  have  been  made  'M 
years  before  the  death  of  the  testator.  Tes- 
timony which  sheds  no  light  upon  any  of  the 
issues  made  by  the  pleadings  should  be  ex- 
cluded. 

8.  The  plaintiffs  offered  in  evidence  the  of- 
ficial appraisement  made  of  the  testator's  es- 
tate. We  do  not  see  bow  this  appraisement, 
made  many  years  afto:  the  alleged  gift,  could 
illustrate  the  question  as  to  whether  be  had 
made  such  a  gift  or  not  There  was  no  er- 
ror in  excluding  It 

4.  A  witness  was  permitted  to  testify,  over 
the  objection  of  the  plaintiffs,  that  she  heard 
George  S.  Rives  say  that  "the  land  was  Da- 
vid's and  Nancy's.  He  said  he  bought  the 
land  with  David's  and  Nancy's  money,  that 
they  got  from  their  grandparents;  that  he  in- 
vested it  for  them  in  the  Kvans  place.  •  •  • 
It  was  soon  after  he  bought  the  land."  We 
think  this  was  admissible  as  tending  to  show 
a  motive  for  the  gift    Although  he  took  the 
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title  to  tbe  land  in  his  own  name,  the  fact  that 
the  money  he  paid  for  it  came  from  the  source 
mentioned  by  him  may  have  been  an  induce- 
ment to  him  to  give  a  portion  of  it  to  one  of 
the  children.  Of  course,  if  the  pmi>0Be  of  its 
introduction  was  to  ingraft  a  parol  trust  on 
the  deed  which  he  had  taken  in  his  own  name, 
it  would  not  have  been  admissible;  but  it  was 
not  admitted  for  that  purpose. 

5.  After  the  amendment  above  referred  to 
was  made  by  tbe  administrator  of  D.  L.  Rives, 
title  in  the  intestate  was  claimed  only  in  that 
part  of  the  Evans  place  which  lay  south  of 
Island  Creek.  The  plaintiffs  Introduced  In 
evidence  a  son  of  D.  L.,  who  testified  that  his 
father  pointed  out  to  him  an  old  hedgerow  as 
the  boundary  of  his  land,  and  that  his  father 
said  he  did  not  claim  any  of  the  land  north 
of  that,  or  between  that  and  Island  Creek.  A 
cpnsiderable  portion  of  the  land  claimed  lay 
between  the  old  hedgerow  and  Island  Creek. 
The  plaintiffs  requested  the  court  to  charge 
that  If  D.  li.  Rives  pointed  out  the  old  hedge- 
row as  bis  line,  and  disclaimed  title  to  thi 
land  north  of  that,  such  disclaimer  would 
amount  to  an  estoi>pel,  and  his  administratoi 
could  not  recover  the  land  lying  between  the 
hedgerow  and  the  creek.  The  court  refused 
to  give  this  in  charge,  and  was  right  in  so 
doing.  If  the  original  gift  embraced  all  the 
land  to  Island  Creek,  and  the  donee  had  been 
in  possession  a  sufficient  length  of  time  to  rip- 
en into  a  title  under  the  gift,  his  declarations 
made  to  his  son  would  not  estop  him  from  In- 
sisting on  the  amount  of  land  embraced  in  the 
gift,  it  not  appearing  that  the  donor  was 
present  or  ever  heard  of  the  declarations,  or 
acted  upon  them  in  any  way  to  his  injory. 
"Nobody  ought  to  be  estopped  trom  averring 
tbe  tmUi,  or  asserting  a  Just  demand,  unless 
by  his  acts  or  words  or  neglect  his  now  aver- 
ring the  truth  or  asserting  the  demand  would 
work  some  wrong  to  some  other  person  who 
has  been  Induced  to  do  something  or  to  ab- 
stain from  doing  something  by  reason  of  wliat 
he  tiad  said  or  done  or  omitted  to  say  or  do." 
2  Herm.  Estop.  §  760. 

6.  The  court  charged  the  Jury,  in  substance, 
that  if  O.  L.  Rives  held  the  land  exclusively 
for  seven  years  in  the  lifetime  of  his  father 
without  payment  of  rent,  they  should  find  foi 
his  administrator,  unless  the  evidence  showed 
further  that  within  that  seven  years  be  dis- 
claimed title,  or  acknowledged  a  dominion 
claimed  by  bis  father.  Even  if  this  clause 
was,  in  the  abstract,  correct,  we  do  not  think 
it  should  have  been  given  under  the  particn- 
lar  facts  ot  this  case  It  Is  very  evident  from 
a  reading  of  this  record  that  the  true  bound- 
ary of  the  land  claimed  to  have  been  given  by 
the  father  to  the  son  was  in  great  doubt  The 
son,  in  bis  answer  to  the  petition,  claimed  the 
whole  1,700  acres  embraced  in  the  Evans  tract 
When  he  died,  his  administrator  claimed  only 
1,200  acres,  and  fixed  the  boundary  at  Island 
Creek.  The  testimony  of  D.  L.  Rives'  son 
to  the  effect  that  D.  L.  claimed  only  to  the 
hedgerow,  although,  as  we  have  held,  it  did 


not  estop  his  administrator  from  claiming  to 
Island  Creek,  throws  light  on  the  question, 
and  tends  to  show  that  D.  L.  regarded  the 
hedgerow  as  the  true  boundary.  This  dec- 
laration, if  made  by  D.  L.,  might  be  as  ef- 
fectual against  the  claim  of  his  estate,  as  to 
the  boundary,  as  if  it  had  been  made  before 
the  seven  years  had  expired.  A  man  may 
think  be  has  title  to  a  whole  tract  of  land  as 
a  gift  from  his  father,  and  may  be  of  that 
opinion  for  more  than  seven  years  after  tbe 
gift  but  he  may  become  convinced  after  that 
that  his  true  boundary  does  not  include  tbe 
whole  tract  and  may  disclaim  title  to  land 
outside  of  the  true  boundary.  His  dlsdalmei 
might  be  viewed  by  the  Jury  as  settling  the 
true  boundary,  especially  when  there  is  doubt 
as  to  where  the  true  boundary  is.  We  think, 
therefore,  that  the  Judge  should  not  have  ig- 
nored this  testimony  In  his  charge,  but  should 
have  left  It  to  the  Jury  to  say  what  effect 
should  be  given  to  it  as  Indicating  where  the 
boundary  was.  In  other  words,  the  cqurt 
should  not  have  eliminated  all  the  condnct  and 
declarations  of  D.  I^.  Rives,  after  the  first 
seven  years  had  expired,  touching  the  true 
boundary  of  the  land.  The  evidence  of  dis- 
claimer related,  not  to  the  gift  but  to  bound- 
ary, but  the  charge  treats  the  evidence  as  if 
it  related  to  the  gift  The  danger  was  that 
the  JtU7  would  thus  be  misled,  and  fail  to 
give  tbe  disclaimer  any  consideration  at  all 
because  it  was  not  made  within  seven  years. 

7.  The  ruling  embodied  In  the  seventh  head- 
note  does  not  require  ftartber  discusstoa 
Judgment  reversed. 


BLACKNALIi  v.  ROWLAND  et  aL 

(Supreme  Court  of  North  Carolina.    Mardi  19, 
1895.) 

DacEiT— Balk  of  Corporats  Stock  —  Rbtrbsb!?- 

TATIONS  A8  TO  VaLCK. 

1.  A  contract  for  the  exchange  of  corporate 
stock  for  Undo,  reciting  that  the  trade  is  con- 
ditioned on  the  truth  of  tbe  representatious  of 
the  stockholder  as  to  the  financial  condition  of 
the  corporation  and  the  value  of  the  stock,  is  a 
part  of  the  same  transaction  as  an  assignment 
of  the  stock  made  two  weeks  afterwards  to  the 
other  party,  and  the  fact  that  the  assignment 
does  not  itself  contain  the  same  representations 
as  the  contract  does  not  prevent  a  recovery  for  a 
breach  thereof. 

2.  Statements  In  a  contract  for  the  exchanEe 
of  corporate  stock  for  land  as  to  the  value  of  the 
stock  and  tlie  financial  condition  of  the  corpora- 
tion are  statements  of  fact,  and  not  of  a  mere 
opinion,  where  the  contract  recites  that  the  trade 
is  conditioned  on  the  truth  of  such  representa- 
tions. 

Appeal  ft-om  superior  court,  Durham  coun- 
ty; Shuford,  Judge. 

Action  by  W.  O.  Blacknall  against  W.  H. 
Rowland  and  W.  R.  Cooper.  There  was  a 
verdict  for  defendants,  and  from  an  order 
denying  a  new  trial  plaintiff  appeals.  Re- 
versed. 

For  former  opinion,  see  13  S.  B.  ISl. 
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J.  S.  Manning,  for  appellant  J.  W.  Gra- 
ham and  Boone.  &  Boone^  for  appellees. 

MONTGOMERY,  J.  On  the  4tb  of  Oc- 
tober, 1888,  the  plaintiff  and  the  defendants 
entered  Into  an  agreement,  which  is  in  the 
lollowing  words  and  figures:  "W.  H.  Row- 
land and  W.  R.  Cooper  propose  to  sell,  and 
W.  O.  Blacknall  agrees  to  buy,  the  interest 
of  said  Rowland  &  Cooper  in  fifty  shares 
of  the  capital  stock  of  the  Durham  Sash, 
Door  &  Blind  Manufacturing  Company.  As 
tlie  basis  of  the  proposition  and  acceptance, 
It  Is  represented  and  understood  tliat  said 
stock  is  of  the  par  value  of  $50  a  share; 
that  fifty  i)er  cent  of  the  par  value  of  each 
share  has  been  paid  thereon  in  cash,  and 
tiventy-five  per  cent  of  the  par  value  there- 
of has  tieen  paid  by  a  declaration  of  divi- 
dends out  of  the  net  profits  oi^he  business 
and  operations  of  the  company,  so  that 
seventy-five  per  cent  of  the  par  value  of 
the  stock  of  said  con^tany  is  now  legally 
paid  up;  that  the  company  owes  for  ma- 
chinery  $2,000,    for   lumber  about   $ , 

and  floating  debt  of  $600  to  $700;  that  its 
assets  are  available  and  in  good  condition, 
and  exceed  its  liabilities  by  $3,000;  that 
Rowland  &  Cooper  will  be  able  to  legally 
assign  said  stock  or  interest,  and  have  the 
same  duly  transferred  on  the  company's 
books  to  said  Blacknall.  In  exchange  of 
said  stock  or  interest,  said  Blacknall  is  to 
convey  to  said  Rowland  &  Cooper  and  their 
heirs,  by  good  and  sofilcient  deed  in  fee 
simple,  an  unincumbered  title  to  28  acres 
of  land  in  Durham  county,  adjoining  T.  B. 
Lyon  oa  the  east  N.  C.  R.  B.  Ca  on  the 
soDtb,  W.  O.  Blacknall  on  the  west  S.  J. 
Hester  on  the  north;  it  being  Just  east  of 
the  30  acres  now  under  mortgage.  This 
trade  is  conditioned  npon  the  representa- 
tions above  as  to  condition  of  business  and 
stock  of  said  company  and  other  statements 
being  verified  upon  examination  of  its  af- 
fiiirs  by  an  expert  booldieeper  of  Blacknail's 
selection  and  at  his  expense,  and  upon  the 
condition  tliat  his  title  to  the  land  named 
above  is  good.  Witness  the  signature  of 
W.  H.  Rowland  and  W.  R.  Cooper  and  W. 
0.  Blacknall,  October  4th,  188&  [Signed] 
Rowland  &  Cooper.  W.  O.  Blacknall.  Test: 
E.  J.  Parrlsh."  Two  weeks  afterwards  the 
defendants  assigned  and  set  over  to  the 
plaintiff  the  stock  mentioned  in  the  agree- 
ment by  a  paper  writing  in  these  words: 
"For  full  value,  and  with  consent  of  all 
the  stockholders,  we  assign,  set  over,  and 
convey  to  W.  O.  Blacknall,  and  bis  execn- 
tors,  administrators,  and  assigns,  all  our 
right,  title,  and  interest  in  and  to  fifty 
shares  of  stock  in  the  Durham  Sash,  Door 
&  Blind  Manufacturing  Company,  and  in 
the  property,  assets,  franchises,  and  effects 
of  said  company;  and  we  hereby  authorize 
a  transfer  upon  the  books  of  said  company 
of  all  our  said  Interests  to  said  W.  O.  Black- 
nall, and  we  hereby  assign  the  annexed  re- 


ceipts for  paymenta  upon  said  stock  and  oar 
subscription  thereto.  Bald  receipts  show 
the  amounts  paid  by  us  on  said  subscrip- 
tions in  cash,  twenty-five  per  cent  thereof 
in  addition  to  cash  having  been  credited  to 
us  in  dividends  declared  by  said  company. 
Witness  our  tiands  and  seals  this  October 
19,  1888.  Wm.  H.  Rowland.  [Seal.]  W.  R. 
Cooper.  [Seal.]  Witness:  N.  A.  Ramsey." 
The  plaintiff  conveyed  the  land  to  the  de- 
fendants on  the  same  day  the  stock  was 
assigned  to  him. 

It  Is  contended  by  the  def^idants  that  the 
two  paper  writings  executed  by  them  have 
no  connection  one  with  the  other;  that  the 
latter  one  constitutes  in  itself  the  sale  of 
the  stock,  independent  of  the  agreement; 
and,  being  without  representations  or  war- 
ranty, the  doctrine  of  caveat  emptor  ap- 
pliea  We  do  not  take  this  view  of  the 
matter.  The  writing  last  executed  by  the 
defendants  is  not  the  whole  of  the  transac- 
tion l>etween  the  partiea  It  la  simply  the 
assignment  of  the  stock  under  the  agree- 
ment, and  was  made,  as  an  inference  of  law, 
under  it  and  liad  for  its  basis  that  instru- 
ment. But,  even  if  it  is  admitted  that  the 
assignment  of  the  stock  be  the  paper  which 
passes  title  to  the  property,  and  the  prin- 
cipal instrument  in  the  sale,  yet  the  agree- 
ment would  be  a  collateral  undertaking,  and 
form  a  part  of  the  contract  by  its  express 
terms,  as  set  forth  In  these  words:  "W.  H. 
Rowland  and  W.  R.  Cooper  propose  to  sell, 
and  W.  O.  Blacknall  agrees  to  buy,  the  in- 
terest of  said  Rowland  &  Cooper  In  50 
shares  of  the  capital  stock  of  the  Durham 
Sash,  Door  &  Blind  Manufacturing  Com- 
pany. As  the  basis  of  the  proposition  and 
acceptance,  it  is  represented  and  under- 
stood that  said  stock  is,"  etc.  The  defend- 
ants further  contend  that  whatever  legal 
effect  the  agreement  might  have  had  when 
it  was  entered  into,  the  opportunity  which 
the  plaintiff  had  in  the  interim  between 
the  agreement  and  the  assignment  of  the 
stock  to  examine  into  the  representations 
and  statements  made  in  the  agreement  re- 
lieves the  defendants  of  any  liability  which 
might  have  attached  origlnaUy  to  them  on 
account  of  such  representations.  We  are 
not  of  this  opinion.  The  plaintiff  was  not 
bound  to  make  any  examination  into  the 
facts  stated  in  the  agreement.  He  had  a 
right  to  rely  upon  them.  When  this  case 
was  before  this  court  at  February  term, 
1891  (reported  in  lOS  N.  C.  554,  13  S.  B.  191), 
Chief  Justice  Merrimon,  in  delivering  the 
opinion,  said  on  this  point:  "He  [plaintiff] 
was  not  bound  to  verify  the  representations 
mad&  He  might  as  a  matter  of  caution, 
have  done  so,  but  he  might  not  unreason- 
ably believe,  rely,  and  act  npon  the  plain, 
pertinent  and  material  statements  made  by 
the  defendants  to  him  in  the  paper  writing 
and  otherwise."  We  will  now  consider  the 
nature  and  legal  effect  of  the  agreement 
If  the  representations  are  only  expressions 
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of  opinion,  tben,  to  enable  the  plaintiff  to 
recover,  they  must  not  only  be  false,  but 
fraudulent.  Not  so,  however,  with  repre- 
sentations as  facts.  Are  these  representa- 
tions merely  expressions  of  opinion  offered 
as  inducements  to  the  plaintiff  to  bring 
about  the  trade,  or  are  they  solemn  state- 
ments of  fact,  of  which  the  defendants  had 
peculiar  means  of  knowledge,  and  of  which 
the  plaintiff  was  ignorant?  These  state- 
ments, as  to  the  value  of  the  stodi,  indebt- 
edness of  the  company  and  Its  assets,  are 
not  only  specifically  set  out,  but  they  are 
preceded  by  the  words,  "as  the  basis  of  the 
proposition  and  acceptance  it  is  represented 
and  understood,"  etc.  This  is  no  "trade 
talk";  "no  puffing  of  one's  wares."  They 
must  mean  that  the  defendants  Intended  to 
say  that  they  would  make  good  to  the  plain- 
tiff any  damage  he  might  sustain  in  the 
trade,  if  they  turned  out  to  be  not  true. 
There  is  therefore  in  the  agreement  a  war- 
ranty of  the  facts  stated  therein  as  being 
true.  His  honor  below  Instructed  the  jury 
that  the  agreement  of  October  4,  1888,  was 
not  a  warranty.  We  are  of  the  opinion 
that  there  was  error  In  the  instruction 
given.  The  plaintiff  is  entitled  to  a  new 
trlaL 


WILLIAMS  V.  SOUTHERN  BELL  TELE- 
PHONE &  TELEGRAPH  00. 
(SDpreme  Court  of  North  Carolina.    March  26, 

1885.) 
Application  for  Removal— Fordm  op  Jdbisdio- 

TION— TlHB  OF  MaKIXO— EVIDBNCB— 

Dbolaration  bt  Sebvamt. 

1.  An  application  for  removal  from  a  state 
to  a  federal  oonrt  on  the  ground  of  local  preju- 
dice must  be  made  to  the  federal,  and  not  to  uie 
state,  court. 

2.  An  application  for  removal  for  diversity 
of  citizenship  may  be  made  in  the  state  court. 

3.  Where  an  application  for  removal  for  di- 
versity of  citizenship  is  not  made  at  the  term  at 
which  the  answer  In  the  case  should  be  filed,  the 
right  of  removal  is  forfeited,  though  It  is  after- 
wards made  at  the  time  of  fillug  the  answer, 
wliich  is  treated  as  if  filed  In  proper  time. 

4.  In  an  action  against  a  corporation  for 
personal  injuries,  evidence  of  an  admission  made 
oy  defendant's  general  manager,  after  the  injury 
occurred,  that  the  person  who  caused  the  injury 
was  an  empioy6  of  defendant,  is  inadmissible. 

Appeal  from  superior  coui-t.  New  Hanover 
county;    Boykln,  Judge. 

Action  by  Duncan  M.  Williams  against 
the  Southern  Bell  Telephone  &  Telegraph 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

This  is  a  civil  action  for  alleged  injury  to 
the  plaintiff,  sustained  through  the  negli- 
gence of  defendant  Summons  issued  on 
the  1st  day  of  March,  1894,  returnable  to 
April  term,  1894,  of  the  New  Hanover  su- 
perior court.  This  court,  according  to  law, 
should  have  commenced  on  the  15th  day  of 
April,  1894;  but,  owing  to  the  absence  of 
the  Judge,  It  did  not  in  fact  commence  until 
the  17tb;  and  adjourned  on  the  evening  of 


the  20tta.  Plaintiff  filed  his  complaint  on  the 
17th  day  of  April;  and  defendant,  on  the 
15th  day  of  June,  1894,  filed  an  answer  and 
a  petition  and  bond  for  removal  to  the  cir- 
cuit court  of  the  United  States  for  trial, 
and  at  September  term,  1894,  of  the  New 
Hanover  superior  court,  moved  for  an  or- 
der of  removal  to  said  circuit  court  This 
order  was  refused,  and  defendant  excepted, 
and  assigns  this  refnsai  to  remove  as  one 
ground  of  error  in  this  appeal.  The  plain- 
tiff was  Introduced  as  a  witness  in  his  own 
behalf,  and  was  allowed  to  testify,  under 
the  objection  of  defendant,  that  "I  saw  the 
darky  after  I  was  hurt  I  do  not  know  his 
name,  and  did  not  know  then  In  whose  em- 
ploy he  was.  I  found  out— Mr.  Goghill  told 
me— that  the  darky  was  one  of  the  compa- 
ny's servants,  working  for  them  at  the 
time."  De%ndant  excepted.  It  was  admit- 
ted that  CoghiU  is  the  local  manager  in 
Wilmington  of  the  defendant  company, 
which  is  a  foreign  corporation.  There  were 
some  other  exceptions,  but  we  think  a  con- 
sideration of  these  two  will  dispose  of  the 
case  on  appeal. 

Jones  &  Tillett,  Sheppard  &  Busbee,  and 
Iredell  Meares,  for  appellant  A.  M.  Wad- 
dell  and  N.  J.  Rouse,  for  appellee. 

FURCHES,  J.  (after  stating  the  case).  We 
do  not  think  the  defendant's  first  exception, 
based  upon  the  refusal  to  remove  the  case 
to  the  circuit  court  for  trial,  can  be  sustain- 
ed. In  defendant's  application  to  remove 
the  case,  two  grounds  are  alleged:  First,  a 
diversity  of  citizenship,— that  plaintiff  la  a 
citizen  of  North  Carolina,  and  the  defend- 
ant a  citizen  of  New  York;  and,  secondly, 
the  ground  of  local  prejudice. 

This  ground  of  local  prejudice  shoidd  have 
been  made  to  the  circuit  court.  If  made  at 
all.  The  state  court  had  no  right  to  enter- 
tain or  consider  a  motion  for  removal  based 
upon  this  ground.  Blackwell  v.  Railroad 
Co.,  107  N.  O.  219,  12  S.  B.  133.  The  state 
court  had  the  right  to  grant  the  motion  up- 
on the  ground  of  diversity  of  citizenship.  If 
it  had  been  made  in  apt  time;  that  is,  dar- 
ing the  April  term,  1894,  of  the  superior 
court  of  New  Hanover.  This  was  not  done. 
The  term  of  the  court  ended  on  the  evening 
of  the  20th  of  April,  and  the  defendant's 
petition  and  bond  for  removal  were  not 
filed  until  the  15th  of  June  following.  By 
this  delay,  the  defendant  forfeited  all  rights 
it  may  have  had  to  a  removal,  and,  indeed, 
the  court  lost  Its  power  to  make  the  re- 
moval. 2  Fost  Fed.  Prac.  p.  823,  i  385;  Cai 
Co.  V.  Speck,  113  U.  S.  (Coop.  Ed.)  825,  5 
Sup.  Ct  374,  and  cases  cited. 

The  learned  counsel  for  defendant  con- 
tend that  as  the  April  term  of  New  Han- 
over conrt  closed  a  week  earlier  than  the 
time  allowed  by  law,  and  aa  the  defendant 
filed  an  answer  on  the  15th  of  June,  which 
was  afterwards  treated  as  an  answer,  the 
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time  for  making  the  motion  to  remove  was 
extended,  and  defendant's  application  was 
in  time;  and  they  cite  the  case  of  Wilcox 
&  OibtM  Guano  Co.  y.  Pboenlx  Ins.  Co.  a> 
autborlty  for  this  contention.  This  opin- 
ion is  by  Judge  Simonton,  for  whose  opin- 
ions this  court  has  very  grreat  respect  But 
It  is  not  of  that  class  of  cases  that  we  would 
feel  bound  to  follow,  unless  we  find  it  sus- 
tained by  reason  and  precedent  Judge 
Simonton  admits  that  there  are  quite  a  nimi- 
ber  of  cases  that  appear  to  differ  with  this 
opinion  of  his,  and  that  as  many  as  two 
opinions  of  other  circuit  court  Judges  are 
directly  in  point  against  this  opinion.  But 
this  case  of  Judge  Simonton  is  not  In  point, 
and  our  opinion  in  this  case  is  not  in  con- 
flict with  the  opinion  of  Judge  Simonton. 
60  Fed.  029.  In  that  case  there  was  an  or- 
der of  court  extending  the  tim^vfor  defend- 
ant to  answer  for  20  days.  And  defend- 
ant's application  to  remove  was  made  with- 
in this  20  days,  and  he  puts  bis  order  to 
remove  upon  that  ground.  In  'our  case  there 
is  no  order  of  court  extending  the  time  for 
defendant  to  answer.  And  therein  Is  the 
distinction  between  that  case  and  our  case. 
But  the  case  of  Wilcox  &  Oibbs  Ouano  Co. 
V.  Phoenix  Ins.  Co.,  supra.  Is  directly  in  con- 
flict with  2  Post  Fed.  Prac.  p.  823,  H  8,  5, 
and  with  the  decision  of  the  supreme  court 
of  the  United  States  in  Car  Co.  ▼.  Speck,  su- 
pra. 

But  the  evidence  of  plaintlfF  that  "I  found 
out  afterwards— Mr.  Cogblll  told  me— that 
the  darky  was  one  of  the  company's  serv- 
ants, working  for  them  at  the  time,"  was 
incompetent  and  should  have  been  rejected 
by  the  court  upon  the  objection  of  defend- 
ant This  was  a  statement  made  by  Cog- 
hlll  some  months  after  plaintiff  received 
the  Injury  complained  of,  was  not  part  of 
the  res  gestae,  and  was  therefore  Incom- 
petent The  fact  that  Coghlll  was  the  gen- 
eral manager  of  the  defendant  makes  no 
difference.  He  was  still  but  an  employe  of 
the  defendant  and  not  the  defendant;  and 
any  statement  of  his  that  was  not  a  part  of 
the  res  gestae  was  but  hearsay  and  incom- 
petent Rumlwugh  T.  Improvement  Co., 
112  N.  O.  761,  17  S.  B.  636;  Southerland  v. 
Railroad  Co.,  106  N.  C.  154,  11  S.  B.  180; 
Egerton  v.  Railroad  Co.,  115  N.  C.  645,  20 
S.  E.  184;  Branch  v.  Railroad,  88  N.  O. 
576;  Smith  v.  Raih^Mid,  68  N.  C.  107.  This 
testimony  of  plaintiff  was  directly  in  point 
npon  the  main  issue  submitted  to  the  Jury, 
and  entitled  the  defendant  to  a  new  trial, 
unless  the  error  of  the  court  in  admitting 
this  evidence  is  cured  by  the  affidavit  of  de- 
fendant, which  was  put  in  evidence  by 
plalntifF.  and  this  Is  the  contention  of  plain- 
tiff. If  two  witnesses  testify  to  the  same 
state  of  facts,  but  the  evidence  of  one  Is 
competent  and  the  other  is  not  the  party 
against  whom  the  evidence  is  given  is  en- 
titled to  a  new  trial,  because  the  court  can- 
not know  which  witness  the  Jury  believed. 


State  V.  Allen,  1  Hawks,  6.  But  plaintiff 
insists  that  this  case  is  different  from  State 
V.  Allen,  supra,  and  that  class  of  cases; 
that  here  the  affidavit  Is  the  declaration  of 
defendant,  and  the  jury  is  bound  to  believe 
it  The  court  agrees  with  the  plaintiff  as 
to  this  proposition  of  law.  And  this  brings 
us  to  the  consideration  of  the  admissions 
contained  in  the  affidavit  If  they  are  the 
same  as  the  declarations  of  Coghill,  testi- 
fied to  by  plaintiff,  or  as  full  and  direct  as 
the  declarations  of  Coghill,  though  not  in 
the  same  terms,  then  It  seems  that  the  er- 
ror of  the  court  in  admitting  CoghlU's  dec- 
larations would  be  cured.  At  first  the 
writer  of  this  opinion  was  of  that  opinion; 
but  npon  a  more  careful  examination,  and 
comparison  of  the  afiSdavit  and  the  declara- 
tions of  Coghill,  testified  to  by  plaintiff,  I 
am  of  a  different  opinion.  Then,  we  do 
not  think  the  admissions  in  the  affidavit  are 
equivalent  to  the  declarations  of  Coghill,  as 
testified  to  by  the  plaintiff.  And  in  fact, 
upon  an  examination  of  the  Judge's  charge, 
we  find  that  he  does  not  refer  to  the  affidavit 
in  any  manner  whatever;  but  the  attention 
of  the  Jury  Is  specially  called  to  the  decla- 
rations of  Coghill,  in  the  following  lan- 
guage: "As  to  the  fact  that  the  poles  at  the 
intersection  of  the  streets  where  the  acci- 
dent is  alleged  to  have  occurred  belonged  to 
the  defendant  company,  Coghill,  who  was 
agent  and  representative  of  the  company, 
admitted  to  the  plaintiff,  in  a  conversation 
subsequent  to  the  accident,  that  the  party 
employed  in  the  arrangement  of  the  glass 
Insulators  was  a  servant  of  the  defendant 
company."  Upon  this  Instruction,  special- 
ly calling  the  attention  of  the  Jury  to  the 
declarations  of  Coghill,  telling  them  that 
Coghlll  "admitted  •  •  •  that  the  party 
employed  •  •  •  was  a  servant  of  the  de- 
fendant company,"  we  cannot  say  that  the 
declarations  of  Coghlll  did  not  influence  the 
verdict  of  the  Jury.  Indeed,  we  think  it 
most  probable  they  did. 

We  considered  the  question  of  removal 
because,  upon  awarding  a  new  trial,  that 
question  would  be  the  first  to  present  itself, 
and  therefore  should  be  disposed  of. 

There  Is  error,  and  the  defendant  is  en- 
titled to  a  new  trial. 


BLUE  V.  ABERDEEN  &  W.  B.  R.  CO. 

(Supreme  Court  of  North  Carolina.    March  26, 

1895.) 

Railkoad  Comtant— Liabilitt  fob  Fibb — Blow- 
ing   or  SpaKKS— iNSTUnCTIONS— Chab- 

AOTEB  OF  Wind. 
In  an  action  for  a  fire  started  by  sparks 
from  an  engine,  it  is  error  to  instruct  that  if 
the  wind  causing  the  escape  of  sparks  from  de- 
fendant's engine  was  "unusual  and  extruor- 
dinnry,"  and  if,  but  for  tne  "unusual  and  ex- 
traordinary" character  of  the  wind,  the  sparks 
would  not  have  escaped,  and  oommunicated  the 
fire  to  plaintiff's  premises,  defendant  is  not  lia- 
ble, without  explaining  the  meaning  of  the  words 
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"unusual  and  extiaordiuaiT,"  so  as  to  present  to 
the  jury  the  question  whether  the  wind  could 
have  been  reasonably  expected  at  that  season  in 
that  section  of  the  country,  the  witnesses  haTine 
described  the  wind  in  general  terms  a*  "hard, 
"unusual,"  and  "extraordinary." 

Appeal  from  superior  court,  Moore  county; 
Brown,  Judge. 

Action  by  Daniel  Blue  against  the  Aber- 
deen &  West  End  Railroad  Company.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

J.  W.  Hinsdale  and  MacRae  &  Day,  for 
appellant  Black  &  Adams,  W.  C.  Douglass, 
and  Shaw  &  Scales,  for  appellee. 

MONTGOMERY,  J.  The  plaintiff.  In  bis 
complaint,  claims  damages  against  the  de- 
fendant for  negligently  permitting  Are  to  l>e 
communicated  from  its  engines  or  property 
to  the  lands  adjoining  its  railroad  and  right 
of  way,  by  which  said  fire,  and  the  spread 
and  the  extension  thereof,  the  plaintiff's 
property  was  destroyed  and  damaged.  It 
appears  from  the  case  on  appeal  that  the 
plaintiff  admitted  on  the  trial  that  the  en- 
gine of  the  defendant  company  was  in  good 
condition,  and  Iiad  a  proper  spark  arrester, 
and  that  the  only  claim  of  negligence  made 
by  the  plaintiff  was  upon  tbe  ground  of  rub- 
bish on  tbe  right  of  way,  or  upon  or  near 
the  roadbed,  to  which  fire  was  communicat- 
ed. From  these  admissions  It  would  seem 
that  it  was  only  necessary  to  have  submit- 
ted that  phase  of  the  case  to  the  Jury.  Upon 
tills  view,  his  honor  charged  "that  if  tbe 
Jury  find  from  the  evidence  that  the  defend- 
ant company  permitted  dead  grass  and 
straw,  drled-up  leaves,  and  an  accumulation 
of  combustible  matter  to  exist  on  its  right 
of  way,  so  near  the  track  as  to  catch  fire 
from  the  engine,  and  it  did  catch  from  the 
engine,  and  tbe  fire  spread  across  the  lands 
of  another  person  to  plaintiff's  lands,  de- 
fendant company  would  be  liable  to  plaintiff 
for  damages  sustained.  There  is  no  evi- 
dence of  contributory  n^llgence  upon  the 
part  of  plaintiff."  There  Is  no  error  here, 
and  no  exception  made  by  the  defendant 
But  the  court,  at  the  request  of  the  de- 
fendant made  the  following  special  charge: 
"That  the  defendant  could  only  be  required 
to  provide  against  usual  and  ordinary  weath- 
er, and  if  the  Jury  should  find  that  the  wind 
which  caused  the  escape  of  the  sparks  and 
fire  was  unusual  and  extraordinary,  and  but 
for  the  xmusual  and  extraordinary  character 
of  the  wind  tbe  sparks  and  fire  would  not 
have  escaped  from  defendant's  engine,  and 
would  not  have  been  communicated  to  plaln- 
tUTs  premises,  the  defendant  would  not  be 
guilty  of  negligence,  and  plaintiff  could  not 
recover."  This  instruction  must  have  been 
given  to  cover  another  view  presented  to  the 
Jury;  that  is,  that  the  fire  might  have  been 
communicated  directly  to  the  plaintiff's  lands 
from  sparks  and  fire  blown  from  the  defend- 
ant's engine. 


Plaintiff  excepted  to  the  special  instruc- 
tion, and  this  raises  the  only  point  for  deci- 
sion hera  While  this  Instruction  seems  to 
be  unnecessary  to  have  been  given  upon  the 
case  first  presented,  yet,  after  it  was  made, 
it  may  have  influenced  tlie  Jury,  and  have 
diverted  their  attention  from  tte  very  plain 
charge  theretofore  made  by  his  honor.  A» 
to  the  nature  and  kind  of  tbe  winds,  the  tes- 
timony was  variable  and  conflicting.  Some 
of  tbe  witnesses  described  it  In  such  general 
terms  as  "wind  blowing  in  gusts,  bard  wind, 
blowing  hard,  wind  blowing  very  hard,  very 
windy,  unusual  wind,  unusually  and  extraor- 
dinarily windy."  As  to  the  witnesses  who 
testified  to  particulars,  some  said:  "Wind 
would  have  blown  hat  fifty  yards,  spark» 
further."  "Sparks  from  stack  would  have 
blown  fifty  or  seventy-five  yards."  "Wind 
would  have  blown  sparks  one  hundred  or 
two  hundred  yards."  We  think  the  excep- 
tion is  well  tak«i.  The  instruction  is  all 
right  so  far  as  it  goes,  but  the  language  used 
is  too  general.  It  contains  no  explanation 
to  the  Jury  £8  to  the  manner  In  which  tbey 
were  asked  to  consider  the  testimony,  wbetn- 
&c  by  comparison  witb  other  winds  in  tbe 
same  climate  or  otiier  seasons  of  tbe  year, 
or  whether  to  be  taken  in  connection  witb 
that  testimony  which  went  into  the  partic- 
ulars of  the  wind  or  to  be  considered  as  in- 
dependent proof.  Tbe  words  "unusual  and 
extraordinary,"  as  in  common  use,  very  oft- 
en are  exaggerations  of  speecli,  and  in 
many  casos,  if  properly  inquired  into  and 
explained,  would  be  found  not  to  be  synony- 
mous with  "urmatural  and  unexpected." 
And,  further,  the  testimony  in  its  particulars 
does  not  disclose  any  unnatural  or  unexpect- 
ed wind.  We  think  that  his  honor  should 
have  so  explained  the  meaning  of  the  words 
"unusual  and  extraordinary,"  in  conjunction 
with  tbe  particular  testim<my  offered,  as  to 
have  presented  the  question  whether  or  not 
this  wind  could  reasonably  have  been  antici- 
pated and  expected  by  tlie  defendants  in  tbe 
climate  and  season  and  section  of  country. 
In  Emery  v.  Railroad  Ca,  102  N.  G.  226,  » 
S.  E.  130,  the  Judge  below  instructed  the  Jury 
upon  the  question  of  negligence  that  "it  was 
the  duty  of  defendant  to  have  constructed 
its  culvert  so  it  would  carry  off  the  stream 
under  all  ordinary  circumstaaces  and  tbe 
usual  course  of  nature,  even  to  the  extent  of 
such  heavy  rains  as  are  ordinarily  expected. 
•  •  •  If  tbe  def«idant  so  constructed  the 
culvert  that  It  was  not  sufficient  to  carry  off 
the  water  of  the  stream  under  ordinary  cir- 
cumstances (and  by  ordinary  circumstances 
is  meant  the  usual  rainfall),  even  if  sucl» 
heavy  rains  are  occasional,  and,  by  reason 
of  an  Insufllclent  culvert  the  plaintiff's  land 
was  overflowed,  the  answer  to  the  first  issue 
[Has  the  defendant  negligently  ponded  wa- 
ter back  upon  tbe  plaintiff's  land?]  should 
be,  'Yes,'  unless  the  defaidant  had  acquired 
the  right  to  pond  water  on  the  plalntlfTs 
land."   Justice  Avery ,  iA  delivering  tba  opiz^ 
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tao.  In  sastalnliif  the  mlinf  of  th«  trial 
Jadge^  went  od  to  eay:  "His  honor,  In  addi- 
tion to  the  language  quoted  from  hU  diarge, 
told  the  ]ui7  that  the  defendant  was  'not 
neellgent  If  the  overflow  was  the  result 
«t  ertiaordlnaiy  and  unusual  rainfall.' "  It  is 
not  to  be  inferred,  however,  that  the  addi- 
tional words  "extraordinary  and  unusual" 
alone  would  have  been  a  sufflcient  charge  to 
the  Jury  on  the  question  of  negligence. 
There  was  error  in  the  instruction  given, 
and  there  must  be  a  new  triaL 


SPRINOBB  et  aL  T.  OOLWBLIi. 
(Sapreme  Court  of  Nortii  Carolina.     March  28, 

1886.) 
AssravirBXT  or  Hohsstxad— Lands  vk  Dirmairr 
CouNTiia— RieHTS  or  Ezbcdtioit  Debtoh. 
Whore  the  value  of  a  homestead  assigned 
to  a  judgment  debtor,  coDaistinc  of  all  his  land 
in  the  conntyof  his  residence,  is  less  than  $1,000, 
as  allowed  by  Const,  art.  10,  {  2,  his  failure  to 
file  exceptions  to  such  assignment  does  not  estop 
bin;,  upon  the  ievy  of  ezecation  under  the  same 
ju'lcDicnt  on  Iiis  land  in  another  county,  from 
claiming  an  additional  assignment  of  such  land, 
in  order  to  make  Ills  whole  exemption  $1,000. 

Appeal  from  superior  court,  Sampson  coun- 
ty; Hoke,  Judge. 

-'Action  by  William  B.  Springer  &  Co. 
si^lnst  D.  F.  Colweli.  Judgment  was  ren- 
dered for  plaintiffs,  and  land  in  which  de- 
fendant claimed  a  homestead  exemption  was 
sold  thereunder.  From  a  Judgment  thereaft- 
er rendered  allowing  defendant's  claim  of  ex- 
emption, plaintiffs  appeal.     Affirmed. 

Plaintiffs  obtained  a  judgment  agalngt  de- 
fendant, upon  which  execution  was  duly  !■- 
sued  to  the  sheriff  of  Sampson  county,  under 
which  was  assigned  to  defendant,  as  real-es- 
tate exemption,  land  of  the  value  of  $625, 
including  the  lands  on  which  the  defendant 
then  resided.  Execution  was  also  issued  vj^ 
on  the  Judgment  to  the  sheriff  of  Duplin 
-connty,  upon  which  was  indorsed  the  fact 
that  homestead  returns  had  been  filed  under 
an  execution  in  Sampson  county.  Defendant 
filed  a  transcript  of  the  homestead  returns 
with  the  clerk  of  the  superior  court  of  Duplin 
county,  and  had  him  deliver  a  copy  to  the 
sheriff  of  Duplin  county,  and  demanded  an 
assignment  by  this  sheriff,  out  of  his  lands 
in  that  county,  of  a  quantity  sufficient  In 
value  to  make,  with  the  $625  worth  assigned 
in  Sampson  county,  $1,000  worth;  which  the 
sheriff  declined  to  do,  but  sold  the  land  te 
plaintiffs,  and  made  a  deed  therefor  to  them. 

A.  D.  Ward,  for  appellees. 

MONTGOMBKT,  J.  Except  tor  sale  for 
taxes  and  for  iiayment  of  obligations  for  the 
purchase  of  the  premises,  every  homestead 
owned  and  occupied  by  any  resident  of  this 
state,  and  not  exceeding  the  value  of  $1,000, 
shall  be  exempt  from  sale  under  execution  or 
other  final  process  obtained  on  any  debt 
Const  art  10,  I  2.  Section  519  of  the  Code 
provides  that  if  the  Judgment  debtor  enti- 


tled to  homestead  sliall  be  dissatisfied  with 
the  valnation  and  allotmott  of  the  apprais- 
ers, be,  witliln  10  days  thereafter  and  before 
sale  under  execution  of  the  excess,  may  noti- 
fy the  adverse  party  and  the  sheriff  Iiavlng 
the  execution  in  hand,  and  "file  with  the 
clerk  of  the  superior  court  of  the  county 
where  tbe  said  allotment  shall  be  made  a 
transcript  of  the  return  of  the  appraisers; 
*  *  *  and  thereupon  the  said  clerk  shall 
pnt  the  same  on  the  civil  issue  docket  of  said 
sAjterlor  court  for  trial  at  the  nn:t  term 
thereof  as  other  civil  actions."  It  was  de- 
cided by  this  court  in  the  case  of  Whitehead 
r.  Splvey,  103  N.  C.  6C,  9  S.  E.  310,  that  an  al- 
lotment of  homestead  to  the  debtor  of  lands 
of  value  less  than  $1,000,  regular  in  form  and 
unobjected  to  within  the  time  allowed  by  law, 
was  an  estopx>el  of  tlie  debtor  from  claiming 
any  additional  allotment  in  other  lands 
which  he  had  at  the  time  of  the  allotment 
That  opinion  followed  in  the  line  of  Burton  v. 
Splera,  87  N.  C.  87,  and  Spoon  v.  Reid,  78  N. 
C  244.  In  all  of  these  cases,  however,  the 
several  Judgment  debtors  at  the  time  of  the 
allotment  owned  no  lands  outside  of  the 
counties  in  which  they  resided.  In  the  case 
before  us  the  defendant  owned  land  In  Samp- 
son county,  where  be  resided,  valued  by  the 
appraisers  at  #620,  and  he  also  owned  other 
land  in  Duplin  county. 

Now,  the  question  is,  does  the  law  applied 
to  the  fftcts  in  Whitehead  v.  Splvey  fit  the 
facts  of  the  present  case?  We  do  not  think 
that  It  does.  Neither  the  sheriff  nor  the  ap- 
praisers had  the  right  to  go  out  of  Sampson 
Into  Duplin  county,  to  allot  to  the  defendant 
any  part  of  his  homestead  in  lands  situated 
In  the  latter  county,  and  they  gave  him  all 
the  real  estate  he  owned  in  Sampson  county. 
What  then,  did  he  have  to  object  to,  except 
to  the  overvaluation  of  the  land,  about  which 
he  made  no  question?  Then,  too,  what  would 
the  objection  have  amounted  to  if  he  had 
made  it?  Suppose  he  had  objected  that  the 
sheriff  and  appraisers  did  not  go  into  Duplin, 
and  allot  to  him  the  balance  of  bis  homestead 
in  lands  belonging  to  him  in  that  county, 
would  not  the  objection  have  been  a  vain 
tiling,  seeing  that  they  had  no  power  to  do 
so? 

But  there  is  another  view  which  is  conclu- 
sive of  the  matter.  If  the  defendant,  as  the 
plaintiffs  contend,  was  required  to  make 
some  sort  of  exception  or  statement,  and  give 
notice  of  it  to  the  adverse  party  and  to  the 
sheriff,  to  the  effect  that  he  had  other  lands 
in  Duplin  county  which  he  wished  to  have 
allotted  to  him  to  complete  bis  homestead, 
and  the  clerk  of  the  superior  court  tiad  put 
the  same  on  the  civil  docket  of  the  superior 
court  for  trial  at  the  next  term,  the  defend- 
ant would  have  been  met  by  the  objection  of 
wrong  venue.  Section  90  of  the  Code  de- 
clares that  actions  for  the  recovery  of  real 
property,  or  of  any  estate  or  Interest  in  It 
or  for  the  determination  In  any  form  of  such 
right  or  Interest,  and  for  Injuries  to  real 
property,  must  be  tried  in  the  county  where 

Digitized  by  VjOOQIC 


S02 


SOUTHEASTBEN  RBPORTBR,  VoL  ZL 


(N.  G 


the  real  estate  Is  sltnated.  The  defendant, 
it  seems,  took  the  precaution  to  have  a  copy 
of  the  homestead  proceedlngrs,  under  the  cer- 
tificate and  seal  of  the  clerk  of  the  superior 
court  of  Sampson,  filed  with  the  clerk  of  the 
superior  court  of  Duplin,  and  had  also  a  copy 
served  on  the  sheritr  of  the  last-named  coun- 
ty, before  he  made  the  sale,  accompanying 
the  service  of  the  paper  on  the  sherifT  with 
the  request  to  have  allotted  to  him  enough 
of  his  lands  In  Duplin  county  to  make  up  the 
full  amount  of  his  homestead.  There  is 'no 
error  in  the  Judgment  of  the  court  below,  and 
the  same  is  affirmed. 


JARVIS  r.  VANDBRFORD  et  aL 

(Snpreme  Court  of  North  Carolina.     Mardi  28, 
1885.) 

FRBSDMPTIONB— BVIDBKCB— HAKDWRITINO   DBOLA- 
RA.TIOKB  AOAIN8T  TiTLE. 

1.  The  fact  that  one  was  a  clerk  of  court  at 
a  certain  date  does  not  create  a  presumption  diat 
he  held  the  office  before  tliat  time. 

2.  A  witness,  not  an  expert,  who  never  saw 
a  certain  person  write,  and  never  corresponded 
with  him,  is  not  competent  to  testify  as  to  tliat 
person's  handwritiDg. 

3.  A  declaration  against  title,  made  by  a 
mortgagor  after  the  execution  of  the  mortgage, 
is  not  competent  evidence  against  one  claiming 
under  the  mortgagee  in  an  action  by  him  to  re- 
cover the  mortgaged  premises. 

Appeal  from  superior  court,  Pitt  county; 
Bynum,  Judge. 

Action  by  T.  J.  Jarris  against  J.  H.  Vander- 
ford  and  others.  From  a  judgment  for 
plalntUT,  defendants  appeal.     Affirmed. 

Plaintiff  claims  the  land  In  suit  under  a 
mortgage  given  by  W.  H.  Burnett  to  one  F. 
O.  James,  while  defendants  claim  as  heirs 
of  Burnett's  grantor. 

Jas.  E.  Moore,  for  appellants.  Shepherd 
&  Busbee,  for  appellee. 

FURCHES,  J.  This  is  an  action  for  the 
possession  of  land,  In  which  there  was  a 
verdict  and  judgment  for  plaintiff,  and  de- 
fendants appealed.  The  record  presents  but 
two  exceptions:  First,  the  exclusion  of  the 
evidence  as  to  the  handwriting  of  Alexander 
Evans;  second,  the  refusal  to  permit  defend- 
ants to  put  in  evidence  a  paper  writing  pur- 
porting to  be  a  copy  of  the  will  of  David 
Averett.  We  do  not  think  either  one  of 
these  exceptions  can  be  sustained.  It  was 
not  shown  that  Alexander  Evans  was  clerk, 
or  that  Richard  Evans  was  deputy  clerk, 
of  the  court  of  pleas  and  quarter  sessions  In 
1808.  And,  altnough  there  was  evidence 
tending  to  show  that  Alexander  Evans  was 
clerk,  and  Richard  Evans  was  deputy  clerk. 
In  1818,  this  did  not  create  a  presumption 
that  they  were  such  officers  in  1808,  10  years 
before  that  time.  Lawson,  Pres.  Ev.  p.  100. 
But  the  paper  produced  purported  to  have 
been  slg^ned  by  "Richard  Evans,  assistant 
cleiii,"  and  not  by  Alexander  Evans;  and 
why  it  was  that  defendants  wanted  to  offer 


evidence  to  prove  the  handwriting  of  Alex- 
ander B^vans,  we  do  not  exactly  see.  But, 
be  that  as  it  may,  we  think  the  evidence 
offered  was  clearly  incompetent  The  wit- 
nesses offered  had  never  seen  Alexander 
Evans  write,  had  never  had  any  business 
correspondence  with  him,  bnt  "that  he  had 
seen  some  old  papers  at  home,  which  were 
signed  by  Alexander  Evans,  clerk,— one  an 
order  of  sale.  I  don't  know  that  he  was 
clerk,  or  that  he  signed  them.  Don't  re- 
member the  dates.  They  are  very  old  pa- 
pers, and  very  much  worn.  I  have  seen 
some  handwriting  said  to  be  Alexander 
Evans'.  Don't  know  It  myself."  Defend- 
ants proposed  to  hand  to  the  witness  the  pa- 
per writing  "A,"  and  ask  him  if  the  signa- 
ture of  Alexander  Evans  la  in  the  same 
handwriting  he  baa  at  home,  and  If  It  is  the 
same  he  has  seen,  and  which  was  said  to 
bo  the  handwriting  of  Alexander  Evans. 
As  the  witness  had  never  seen  Alexander 
Evans  write,  and  had  not  had  any  corre- 
sp(mdence  with  him,  the  only  way  he  could 
testify  was  as  an  expert  And  it  seems 
clear  to  us  that  he  had  not  qualified  himself 
to  do  this,  even  by  a  comparison  of  hand- 
writings. But  he  had  no  standard  to  com- 
pare this  paper  with.  The  papers  he  bad 
at  home  were  not  admitted  to  be  in  the 
handwriting  of  Alexander  Evans,  nor  did 
they  appear  in  the  case,  or  In  any  other 
way,  so  as  to  estop  the  plaintiff.  Tunstall  ▼. 
Cobb,  109  N.  C.  316,  14  S.  B.  28;  State  v. 
Allen,  1  Hawks,  6.  This  disposes  of  de- 
fendants' first  exertion,  and  also  of  the 
second  exception,  so  far  as  we  can  see,  as  it 
could  not  be  introduced  as  a  certified  copy 
under  the  statute  (Code,  |  1342);  nor  can  it 
be  Introduced  as  color  of  title,  as  an  an- 
cient document,  as  an  unregistered  deed 
could  be.  Brown  v.  Brown,  106  N.  C.  451. 
11  S.  B.  647;  DavU  v.  Hlgghis,  91  N.  0. 
S82.  And,  although  there  was  evidence 
tending  to  show  that  Burnett,  through  whom 
plaintiff  derives  his  title,  at  some  time  said 
that  "A"  was  a  copy  of  David  Averett's  will, 
that  would  not  make  it  competent  evidence 
against  the  plaintiff;  and  certainly  not  nn- 
less  it  was  shown  that  it  was  made  before 
he  mortgaged  to  James.  Headen  v.  Wom- 
ack,  88  N.  C.  46a  There  to  no  errw,  and 
the  Judgment  is  affirmed. 


PRETZFELDBR  et  al.  v.  MBRCHANTS* 

INS.  CO.  et  aL 

(Snpreme  Conrt  of  North  Carolina.     March  26, 

1895.) 

JoiNnsR  or  Actions  —  Bditb  aoaixst  iMstraAxca 
CSoMPANiKs— Arbitrators— E»»KOT  of 

Failorr  to  Aorbb. 
1.  Under  Code.  {  267,  providing  tiiat  several 
causes  of  action  arising  out  of  contract  may  be 
united  in  one  complaint  when  they  affect  all  par- 
ties to  the  action,  and  do  not  require  different 
places  of  trial,  where  a  person  was  Insored  in 
several  companies,  and  eadi  policy  limited  the 
amonnt  of  his  recovery  thereunder  to  the  prt^or- 
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tlon  of  the  loss  whicb  the  policy  should  bear  to 
the  total  insurance,  it  was  proper,  in  an  action 
to  recover  for  a  loss,  to  malce  each  company  a 
party  defendant 

2.  Where  arbitrators  appointed  to  deter- 
mine the  loss  nnder  a  jiolicy  of  6re  insurance  fail 
to  agree,  and  the  parties  cannot  agree  on  other 
arbitrators,  the  insured  may  sue  on  the  policy. 

Appeal  from  superior  court,  Guilford  coun- 
ty; Hoke,  Judge. 

Action  by  M.  Pretzfelder  &  Oo.  against  the 
Merchants'  Insurance  Company  and  others 
upon  policies  of  fire  insurance.  From  a  judg- 
ment for  plaintiffs,  defendants  appeal.  Af- 
firmed. 

MacBae  &  Day  and  J.  W.  Hinsdale,  tor  ap- 
pellants. Dlllard  &  King  and  Jas.  B.  Boyd, 
for  appellees: 

OLABK,  J.  The  plaintiff  was  Insured  In 
sereral  companies,  the  contract  with  e&cli 
containing  the  provision  that  the  plaintiff's 
right  of  recovery  against  each  was  limited 
to  the  proportion  of  the  loss  which  the 
amount  named  in  the  policy  of  each  com- 
pany should  bear  to  the  whole  amount  in- 
sured. It  is  not  only  no  misjoinder,  but  es- 
sentiaUy  prefer,  that  all  the  companies  should 
be  made  parties  defendant  If  each  com- 
pany should  be  sued  separately,  not  only 
would  the  same  propositions  of  law  arise 
and  the  same  evidence  be  g<»ie  ovet  in  five 
differoit  actions,  at  an  expense  of  five  times 
the  amount  of  court  costs,  and  much  need- 
less consumption  of  the  time  of  the  courts, 
but,  as  the  trial  would  be  before  five  differ- 
ent juries,  the  loss  might  be  assessed  at  five 
different  amounts.  There  is  no  method  to 
gauge  accurately  the  pro  rata  loss  of  each 
company  so  readily  as  by  one  verdict  and 
one  apiwrtionment,  according  to  the  varying 
amount  of  risk  taken  by  each  company.  By 
their  stipulation  to  apportion  the  loss,  the 
companies  have,  to  that  extent  at  least,  made 
the  five  policies  one  contract,  the  amount  of 
damages  accruing  upon  which  should  be  as- 
sessed and  apportioned  In  one  joint  action. 
Adams,  £q.  200;  1  Pom.  Eq.  Jur.  H  245,  274; 
BUck  T.  Shreeve,  7  N.  J.  Eq.  440,  45G.  The 
verdict  necessarily  "affects  all  parties  to  the 
action."  The  joinder  is  therefore  within  the 
purview  of  Code,  f  267.  i  Uamlin  v.  Tucker, 
72  N.  a  502;  Young  v.  Young,  81  N.  O.  91; 
Heggle  T.  Hill,  95  N.  C.  303.  Where  there  is 
a  misjoinder  of  causes  of  action,  the  court 
may  allow  the  action  to  be  divided  (Code,  | 
272;  Hodges  v.  Bailroad  Co.,  105  N.  C.  170, 
10  S.  B.  017),  or,  where  there  Is  a  misjoinder 
of  parties,  the  court  In  its  discretion  can  do 
the  same  (Code,  {  407;  Bryan  v.  Spivey,  106 
N.  a  85,  11  S.  E.  510;  but  here  there  is  nei- 
ther misjoinder  of  parties  nor  of  causes  of 
action. 

The  arbitrators  were  appointed,  but  dls- 


1  Code,  i  267,  provides  that  several  causes  of 
action  may  be  united  in  the  same  complaint 
when  tbey  all  arise  out  of  contract,  express  or 
implied,  and  affect  all  the  parties  to  the  action, 
ana  do  not  require  different  places  of  trial. 


agreed  and  refused  to  go  on,  and  finally 
broke  up  without  making  an  award.  Subse- 
quent attempts  to  agree  upon  another  board 
failed.  The  parties  were  thus  relegated  to 
their  legal  rights,  and  the  action  can  be  main- 
tained. Braddy  v.  Insurance  Co.,  115  N.  U 
854,  20  S.  E.  477.  Indeed,  as  Intimated  lo 
that  case,  we  think  the  proper  rule  Is  laid 
down  In  Insurance  Co.  v.  Hocking,  115  Pa. 
St  416,  8  Atl.  586,  that  where  the  arbitrators, 
or  a  majority  of  them,  fall  to  agree  upon  an 
award,  the  plaintiff  (vmless  he  Is  shown  to 
have  acted  In  bad  faith  In  selecting  his  ar- 
bitrator) is  not  compelled  to  submit  to  an- 
other arbitration  and  another  delay,  but  may 
forthwith  bring  his  action  In  the  courts.  Mo 
error. 


CAMPBELL  T.  MOBBISON  et  aL 

(Supreme  Court  of  North  Carolina.     March  26^ 

1895.) 

EjeCTM  KNT— BVIDBSCE— I.tSTROOTIONS. 

1.  Plaintiff  In  an  action  to  recover  land  Is 
not  precluded  from  introducing  in  evidence  a 
deed  under  which  he  claims  btle  by  the  fact 
that  the  calls  therein  covering  the  locus  in  quo, 
as  alleged  by  him,  do  cot  correspond  with  those- 
of  the  copy  of  a  grant  from  the  state  previously 
Introduce  in  evidence  by  him. 

2.  Where  plaintiff's  deed  covers  the  land  in 
question,  but  a  grant  previously  introduced  does 
not  cover  sudi  land,  and  defendant's  evidence 
is  to  the  effect  that  plaintiff's  deed  originally 
corresponded  with  the  grant,  and  also  tends  to 
establish  adverse  posaession,  a  charge  that  if  a 
certain  point  on  the  plat  was  the  comer  of  plain- 
tiff's grant  he  has  located  his  land,  disregarding 
the  other  matters  in  question,  is  erroneous. 

Appeal  from  superior  court,  Moore  county; 
Winston,  Judge. 

Action  by  Alexander  CiampbeU  against  B. 
M.  Morrison  and  others  for  possession  of  land. 
From  a  verdict  and  judgment  for  plaintiff,  de- 
fendants appeal.  Beversed,  and  new  trial  or- 
dered. 

Black  &  Adams,  W.  C.  Douglass,  and  Shaw 
&  Scales,  for  appellants.  W.  E.  Murchison, 
for  ap];>eUee. 

FUB(3HES,  J.  Plaintiff,  for  the  purpose  of 
making  out  bis  title.  Introduced  a  copy  of  a 
grant  from  the  state  to  Malcom  Gilchrist, 
bearing  date  the  18tb  of  December,  1797,  and 
then  offered  a  deed  from  Malcom  Gilchrist 
to  Daniel  Campbell,  the  calls  of  the  deed  cov- 
ering the  locus  In  quo,  as  plaintiff  alleged, 
while  it  seems  the  copy  of  the  grant  did  not. 
Defendant  objected  to  the  Introduction  of  this 
deed  for  the  reason,  as  they  alleged,  ttiat 
plaintiff  bad  introduced  the  grant  snd  was 
iMund  by  that  The  court  overruled  this  ob- 
jection, and  defendants  excepted.  , 

We  do  not  see  any  grounds  upon  wbldi  this 
exception  can  be  sustained.  This  Is  too  clear 
to  admit  of  argument  But  the  courses  ana 
distances  In  the  grant  from  the  state  to  Mal- 
com Gilchrist,  taking  the  point  A  on  the  map 
as  the  proper  beginning  comer  (and  this  was 
admitted  by  both  sides),  does  not  seem  to  cov- 
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«r  the  locna  In  quo,  while  It  seems  that  the 
<»IIs  !n  the  deed  from  Malcom  OUchrlst  to 
Daniel  Campbell  do,  If  the  surrey  Is  correct. 
But  defendants  offered  evidence  tending  to 
show— and  which,  so'  far  as  we  can  see  from 
the  case  presented  by  the  record,  was  uncontra- 
dicted—that  this  deed  originally  contained  the 
same  calls  as  the  grant  to  Malcom  OUchrlst 
Defendants  also  oCFered  a  deed  from  Duncan 
Bnie  to  Morris  Morrison,  a  deed  from  Morris 
Morrison  to  Allen  B.  Morrison,  dated  15th  of 
July,  1843,  and  a  deed  from  Allen  B.  Morrison 
to  defendants  for  100  acres  of  land,  which  de- 
fendants contend  covers  the  locus  in  quo,  and 
which,  according  to  the  survey  and  plot,  does 
cover  the  land  in  dispute.  Defendants  also 
offered  evidence  tending  to  show  that  defend- 
ants had  been  In  the  actual  possession  of  the 
locus  in  quo  ever  since  1872,  and  that  this  ac- 
tion was  not  commenced  until  the  28tb  day 
of  July,  1830.  Upon  the  evidence  the  Judge 
charged  "that  if  the  point  at  A  on  the  plat 
was  the  beginning  comer  of  the  plaintiff's 
grant,  or  the  copy  of  the  grant  and  of  his  deed, 
then  the  plaintiff  had  located  his  land";  to 
which  charge  the  defendants  excepted.  We 
think  there  was  error  in  this  charge  which  en- 
titles the  defendants  to  a  new  trial.  The  rest 
of  the  Judge's  charge  Is  not  given,  and  there- 
fore we  can  see  nothing  to  correct  this  error. 
If  there  Was  anything  in  the  charge  to  cor- 
rect it,  and  therefore  pass  upon  it  as  it  ap- 
pears from  the  record  which  was  sent  in  an- 
swer to  a  writ  of  certiorari  issued  from  this 
conrt  It  seems  to  us  from  this  record  that 
there  are  several  questions  presented  which 
should  have  been  submitted  to  the  Jury  under 
proper  Instrnctions  from  the  court,  such  as  the 
location  of  the  grant  and  deeds,  the  qnestlon 
as  to  the  alteration  of  calls  in  the  deed  from 
OUchrlst  to  Daniel  Morrison,  the  location  of 
defendants'  deed,  and  the  question  of  actual 
possession  of  the  locna  in  quo  by  the  defend- 
ants under  their  deeds.  There  Is  error,  and  a 
new  trial  is  ordered. 


ORADT  T.  RICHMOND  &  D.  R.  CO. 

(Supreme  Court  of  North  Carolina.     March  23, 
1895.) 

Sdumohs — Sbkviob  on  Keceivbr— Amendment 
OF  Return. 

1.  A  valid  service  of  summons  upon  a  rail- 
road company  in  the  hands  of  receivers  may  be 
made  upon  a  local  agent  of  the  receivers. 

2.  A  return  of  service  of  summons  which 
was  made  upon  a  local  agent  of  a  railroad  com- 
pany in  the  hands  of  receivers,  reciting  that  it 
was  served  by  delivering  a  copy  to  a  person 
named  "agent  of  the  defendants  Co."  may  be 
amended  by  striking  out  the  word  "Oo." 

.   Appeal  from  superior  court,  DupUn  coun- 
ty;  Hoke,  Judge. 

Action  by  L.  Y.  Ondy  against  the  Rich- 
mond &  Danville  Railroad  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

The  summons  was  issued  against  the  Rich- 
mond &  Danville  Railroad   Company   and 


Samuel  Spencer,  F.  W.  HuIdekoi>er,  and 
Reuben  Foster,  receivers,  who  were  then  In 
charge  of  Its  property,  returnable  to  Duplin 
superior  conrt  on  the  first  Monday  in  Au- 
gust, 1894  (August  6th),  and  was  served  23d 
May,  1894,  by  the  sheriff  of  Wayne  county, 
who  delivered  a  copy  of  it  to  0.  M.  Levlster, 
who  was  "the  local  agent  employed  In 
charge  of  the  freight  office  at  Goldsboro, 
collecting  freight  charges,"  etc.  The  sheriff 
returned  the  summons  Indorsed,  "Served  by 
delivering  a  copy  of  this  summons  to  C.  M. 
Levlster,  agent  of  the  defendants  Co."  At 
the  August  term  Judgment  by  default  and 
inquiry  was  taken,  and  at  December  term 
a  Jury  was  Impaneled,  and  final  Judgment 
entered.  At  February  term,  189B,  the  de- 
fendants, upon  notice  dated  Sd  January, 
1805,  moved  to  set  aside  the  said  Judgments, 
because  they  are  "Irregular  and  void,  and 
entered  without  any  service  of  unoceas  upon 
the  defendants  above  named,  or  any  of 
them."  His  honor  found  as  facts  that  Le- 
vlster, at  the  date  of  the  service  of  the  sum- 
mons, Aiay  23,  1884,  was  the  agent  of  the 
receivers,  then  operating  the  railroad,  and 
that  the  copy  of  the  summons  was  delivered 
to  him  as  such  agent.  He  permitted  the 
sheriff  to  amend  his  return  by  striking  out 
the  word  "Co.,"  so  that  the  return  stands 
"Served  son  C.  M.  Levlster,  agent  of  the  de- 
fendants." He  held  that  the  Judgment  was 
valid,  and  refused  defendant  leave  to  file 
an  answer.    Defendant  appealed. 

F.  H.  Busbee,  for  appellant  A.  D.  Ward, 
for  appellee. 

CLARK,  J.  The  power  of  the  court  to 
permit  the  sheriff  to  amend  his  return,  both 
before  and  after  Judgment,  so  as  to  make 
it  speak  the  truth,  is  settled  beyond  dis- 
cussion. Campbell  v.  Smith,  115  N.  C.  498, 
20  S.  B.  723,  and  cases  cited;  Clark's  Code, 
pp.  222,  227,  498,  499.  The  amendment  "re- 
lated back  to  the  original  return,  and  has 
the  same  effect  as  If  the  amended  return 
had  been  originally  made."  Murfree,  Sher- 
iffs, f  880;  22  Am.  &  Eng.  Bnc.  Law,  204; 
Freem.  Ex'ns,  358.  There  was  no  ground, 
therefore,  on  which  to  permit  an  answer  to 
be  now  filed.  The  service  upon  "the  local 
agent"  was  valid  under  the  statute.  Code, 
8  217;  Jones  v.  Insurance  Co.,  88  N.  O.  409; 
Katzenstein  v.  Railroad  Co.,  78  N.  0.  286; 
State  V.  Western  N.  C.  R.  Co.,  89  N.  C.  5S4. 
"The  receivers  were  only  temporarily  in 
charge  of  the  corporation.  In  lieu  of  the  reg- 
ular officers,  and  a  service  upon  their  local 
agent  Is  a  service  upon  them.  Whether  the 
Judgment  recovered  will  or  will  not  be  paid 
In  preference  to  other  liabilities  of  the  cor- 
poration does  not  affect  this  question."  Far- 
ris  V.  Railroad  Co.,  116  N.  C.  600,  20  S.  E. 
167.  Service  upon  the  receivers  is  service 
upon  the  corporation,  as  fully  as  If  made 
upon  the  president  and  superintendent, 
whose  duties  they  are  temporarily  dlscliai^ 
giug,  as  they  come  within  the  term  "otti«r 
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head  of  the  corporation"  (C!ode,  i  217),  and  a 
•errlce  upon  tbeir  local  agent  is  merely  a 
substltnte  for,  and  haa  the  same  legal  ef- 
fect as,  eerrtce  upon  them  personally.  Cen- 
tral Trust  Co.  ▼.  St.  Louis,  A.  &  T.  R.  Co., 
40  Fed.  426;  Ganebln  T.  Phelan,  5  Oolo.  83. 
The  statute  (Code,  I  200)  contains  no  excep- 
tion or  discrimination  which  requires  serv- 
ice of  summers  to  be  made,  as  to  railroad 
oompanieB  or  their  receirers,  more  than  10 
days  before  the  term.  Here  the  service  was 
legally  and  duly  made  on  the  defendants  75 
days  before  the  next  term.  We  concur, 
therefore.  In  the  ruling  of  the  learned  Judge 
that  the  proceedings  were  not  "Irregular 
and  void,"  nor  "without  due  service  of  pro- 
cess upon  the  defendants."  UlB  Judgment 
la  In  all  respects  affinned. 


PEARCB  et  aL  v.  ELWELL  et  al. 
(Supreme  Court  of  North  Carolina.     March  26, 

1895.) 

BETiaw  on  Appeal— Finding  of  Pacts— Rbceiv- 

BRs— Right  to  Appointment. 

1.  Where  the  supreme  court  has  a  right  to 
reriew  the  findings  of  fact  of  the  lower  conrt,  it 
may  find  the  fact*  if  they  are  not  found  by  the 
towei  court. 

2.  A  complaint  on  an  application  for  receiv- 
ers alleged  that  defendant  debtor  and  other  de- 
fendants named,  all  of  whom  were  iniolTent, 
bad  combined  to  defraud  the  plaintiff  out  of  his 
claims  against  the  debtor.  None  of  the  defend- 
ants except  the  debtor  denied  these  allegations. 
The  court  appointed  a  receiver  for  the  debtor, 
but  refused  as  to  the  other  defendants.  HM, 
that  such  refusal  was  error. 

Appeal  from  superior  court,  Robeson  couur 
ty;  Bryan,  Judge. 

Action  by  Robeson  &  Co.,  Pearce  Bros.  & 
Co.,  and  otiters  against  J.  W.  Elwell  and  oth- 
ers for  the  appointment  of  a  receive:.  From 
a.  Judgment  appointing  a  receiver  as  to  de- 
fendant J.  W.  Elwell,  and  refusing  the  appli- 
cation as  to  the  other  defendants,  plaintiffs 
appeal   Reversed. 

Batde  A  Mordecal  and  McNeill  &  McLean, 
for  appellants. 

FURCHE8,  J.  ■I'hls  Is  an  application  for 
n  receiver,  heard  by  Bryan,  J.,  from  whose 
order  plaintiffs  appealed  to  this  conrt  The 
motion  was  heard  upon  plaintiffs'  complaints, 
need  as  affidavits,  the  affidavit  of  W.  H.  Mil- 
ler, and  the  answer  of  J.  W.  Elwell,  used  as 
nn  affidavit.  The  Judge  does  not  find  the 
facts,  but  simply  renders  fats  Judgment,  &p- 
polntlng  a  receiver  as  to  Elwell,  and  refusing 
to  appoint  a  receiver  for  the  other  defend- 
ants. If  his  honor  had  found  the  facts,  tills 
conrt  has  the  right  to  review  his  finding 
<Coate8  V.  Wilkes,  92  N.  C.  376);  and  it  cer- 
tainly has  the  right  to  find  the  facts  where 
tliey  were  not  found  by  the  court  below  If  It 
bes  the  right  to  review  his  findings.  We  are 
not  Inadvertent  to  the  fact  that  cases  may 
r>e  found  where  It  is  held  that  this  court  can- 
not review  the  findings  of  fact  in  the  court 
T.2l8.E.no.5 — 20 


below.  But  they  are  distinguishable  from 
this  case.  Then,  the  fact  that  Elwell  and  Wool- 
ard,  doing  business  under  the  firm  name  of 
Elwell  &  Co.,  are  indebted  to  the  plaintiffs,  Is 
alleged,  and  not  denied.  The  complaints  both 
allege,  as  well  as  the  affidavit  of  W.  H.  Mil- 
ler, that  all  the  defendants  are  Insolvent;  that 
M.  S.  Lasslter  is  the  wife  of  M.  B.  Lasstter, 
and  that  Sam  Lasslter  Is  the  Infant  son  of 
M.  B.  Lasslter,  and  that  the  sale,  or  pretend- 
ed sale,  of  Elwell  to  M.  B.  I.assiter,  and  the 
pretended  sale  of  M.  B.  Lasslter  to  his  wife 
and  infant  son,  were  all  a  part  of  a  fraud 
concocted  from  the  beginning  to  cheat  and  de- 
fraud the  plaintiffs  out  of  their  Just  debts; 
that  defendants  Iiave  (made  different  and  con- 
tradictory statements  as  to  the  terms  of  said 
sales;  and  that  defendant  Elwell  Is  now 
sporting  on  the  ill-gotten  gains  of  this  fraud- 
ulent transaction.  The  defendant  Elwell  Is 
the  only  defendant  that  pretends  to  deny  any 
of  tbese  damaging  charges;  and  he  only  de- 
nies that  his  sale  to  S.  B.  Lasslter  was  fraud- 
ulent, and,  if  said  Lasslter  was  insolvent,  it 
was  unknown  to  him.  I^is  denial  raises  an 
Issue.  But  the  surrounding  circumstances 
throw  such  a  shadow  upon  this  transaction 
that  the  court  below  properly  held  that  plain- 
tiffs were  entitled  to  have  a  receiver  as  to  the 
defendant  EIwelL  And  If  plaintiffs  were  en- 
titled to  a  receiver  as  to  Elwell,  who  answer- 
ed and  made  the  denials  stated  above,  we 
cannot  see  why  they  were  not  entitled  to 
have  a  receiver  as  to  the  defendants  who 
made  no  denial  of  the  frauds.  Insolvency,  cov- 
erture, and  Infancy,  as  alleged.  Ellett  v. 
Newman,  92  N.  C.  519;  Rheinsteln  v.  Blxby, 
Id.  307;  S.  C.  Forsalth  Mach.  Co.  v.  Hope 
MiUs  Lumber  Co.,  109  N.  C.  576. 13  S.  E.  8C9; 
Bank  v.  Bridgers,  114  N.  0.  381,  19  S.  E.  642. 
In  applications  for  ancillary  relief,  it  is  not 
necessary  that  proof  should  be  as  full  and  as 
complete  as  if  the  trial  was  before  the  Jury 
upon  the  main  issues.  Faison  v.  Hardy,  114 
N.  C.  58,  19  S.  E.  91;  Bank  v.  Bridgers,  su- 
pra. And  we  are  clearly  of  the  opinion  that 
there  Is  sufficient  undisputed  evidence  In  the 
case  to  entitle  the  plaintiffs  to  a  receiver  as 
to  the  other  defendants,  as  well  as  against 
the  defendant  Elwell.  It  may  be  that  a  re- 
ceiver, at  this  late  day,  will  be  of  but  little 
benefit  to  plaintiffs.  But  this  is  not  a  matter 
for  us. 

There  is  error,  and  the  plaintiffs  are  enti- 
tled to  have  a  receiver  as  to  the  other  defend- 
ants, as  well  as  to  Elwell.    Error. 


HOBBS  et  al.  v.  BEARD. 

(Supreme  Conrt  of  South  (Carolina.    March  23, 

1895.) 

Suit  fob  Land— Plsadisg  and  Proof— Second- 
AHT  Evidence— Lost  Record— Review  on 
Appeal— CJo.vTEXTB  of  Instrl-hent. 
1.  For  the  pnrpose  of  reviewing  the  exclu- 
sion of  a  letter  as  evidence,   statements  of  the 
contents  of  the  letter  made  by  an  attorney  in  the 
course  of  argument  In  the  lower  conrt  and  in  the 
supreme  court  cannot  be  considered. 
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2.  Secondary  evidence  of  the  contents  of  the 
record  of  a  deed  Is  admissible  without  giring  the 
notice  required  by  statute  of  an  intenUon  to  in- 
troduce a  record. 

3.  Where  a  deed  is  lost,  and  the  record  of  it 
df>stroyed.  one  who  has  read  the  record  may  tes- 
tify as  to  its  coatents,  provided  no  higher  evi- 
dence is  obtainable. 

4.  Declarations  by  a  prantor  made  after  the 
convpynnce  of  the  land  and  surrender  of  posses- 
sion are  inadmlsaible,  after  his  death,  to  prove 
the  contents  of  the  deed. 

6.  Plaintiffs,  in  an  action  to  recover  land, 
alleged  title  in  fee  simple;  that  tliey  were  en- 
titled to  and  defendants  were  in  possession  of 
the  land;  and  tiien  set  np  title  under  a  deed  as 
remainder-men.  On  the  trial  they  failed  to  prove 
title  under  this  deed,  but  showed  title  as  neirs. 
HM,  that  judgment  of  nonsuit  was  properly  re- 
fused. 

Appeal  from  common  pleas  circuit  court  of 
Riehlana  county;   T.  B.  Fraser,  Judge 

Action  by  Martha  Hobbs  and  others 
against  Frances  Beard.  From  a  judgment 
for  defendant,   plaintiffs  appeal.    Reversed. 

The  following  was  the  charge  to  the  jury: 

"Tbis  Is  an  action  to  recover  the  tract  of  land 
described  in  the  complaint.  The  complaint 
goes  on  and  sets  but  a  cause  of  action— a 
complete  cause  of  action— as  to  that  tract; 
that  the  plaintiffs  were  seised  in  fee  simple  of 
the  land,  and  entitled  to  the  possession  of  it; 
and  that  def^idant  was  in  possession  of  it. 
If  they  bad  stopped  there,  and  demanded 
possession  after  the  allegation  of  damages, 
that  would  have  been  enough;  but  plaintiffs 
went  further  than  that,  and  stated  tbe  mode 
by  which  that  title  was  obtained.  I  don't 
know  that  that  was  necessary.  It  was  put- 
ting in  the  complaint  what  we  cometimes 
call  'evidential  facts,*— facts  whlcb  could 
liave  been  proved  Just  as  well  without  hav- 
ing been  in  tbe  complaint  at  all,  therefore 
surplusage;  and  therefore,  under  tlie  terms 
of  this  complaint,  the  plaintiff  had  a  right 
to  establish  any  title  that  be  could  estab- 
lish by  proper  testimony.  Tbis  is  an  action 
on  tbe  part  of  these  plalnUffs  to  recover 
the  whole  of  that  lot  of  land.  As  one  of  tbe 
plaintiffs  died  since  the  commencement  of 
the  action,  bis  children, '  heirs  at  law,  have 
been  substituted  in  bis  place.  That  is  tbe 
reason  of  tbe  order  which  you  beard  taken 
in  tbis  case.  Bringing  them  forward  en- 
titles them  to  tbe  share  which  their  parent 
would  hare  \>een  entitled  to. 

"Tbe  rule  is,  tbe  plaintiff  must  recover  on 
the  strength  of  bis  own  title,  not  only  in 
this  case,  but  in  all  cases.  There  bare  been 
a  good  many  requests  to  charge  submitted, 
but,  in  the  view  I  take  of  it,  I  propose  to 
charge  you  generally,  without  saying  any- 
thing about  them.  If  I  am  in  error,  the  er- 
ror can  l>e  corrected  as  well  that  way  as  any 
other.  When  you  undertake  to  prove  title 
to  personal  property, — a  horae,  for  instance, 
—all  that  is  necessary  to  do  is  to  prove  tliat 
the  person  bad  the  horse  in  his  possession. 
Possession  Is  evidence  of  title,— one  hour's 
possession.  If  I  have  a  borse  in  my  posses- 
sion to-day,  and  somebody  else  is  found  in 
possession .  to-morrow,  unless  be  can  prove 


I  never  bad  possession,  never  had  title  to 
blm,  my  possession  would  be  evidence 
against  blm.  Possession  of  personal  prop- 
erty is  prima  facie  evidence  of  title.  Not 
so  with  reference  to  possession  of  land. 
In  proving  title  to  land,  tbe  first  thing  to 
do  is  to  prove  ttiat  tbe  plaintiff  has  some 
title  in  tbe  estate.  That  ia  done  in  several 
ways.  Tbe  first  and  most  complete  way 
is  to  produce  tbe  original  grant,  signed  by 
the  governor  and  secretary  of  state  under 
the  great  seal  of  the  state,  and  tben  connect 
this  by  a  regular  chain  of  title.  That  has 
not  been  done  here.  There  is  another  mode 
just  as  good  as  that  and  it  is  tbe  one 
which  is  resorted  to  in  the  large  number 
of  cases  wfilch  find  their  way  to  the  courts 
in  consequence  of  tbe  loss  of  original  papers; 
that  is,  either  to  get  a  certified  copy  of  tbat 
original  grant  from  tbe  secretary  of  state's 
office,  or  to  prove  that  some  person  or  a 
number  of  persons  claiming  one  under  an- 
other directly,  one  from  another,  had  pos- 
session of  that  land  for  twenty  consecutive 
years.  When  you  do  that,  tbe  presump- 
tion Is  there  was  a  grant  commencing  at  the 
beginning  of  possession;  and,  if  In  this  case 
it  was  shown  to  you  that  Mrs.  Wolfe  bad 
twenty  years'  consecutive  possession  of  that 
land,  it  is  Just  as  good  as  though  she  bad 
produced  on  the  stand  the  original  grant 
from  the  secretary  of  state's  office,  and  all 
you  have  got  to  do  is  to  connect  yonr  pos- 
session with  Mrs.  Wolfe's.  There  is  an- 
other way:  Sometimes  they  are  unable  to 
produce  the  original  grant  or  a  certified  copy 
of  the  grant,  or  to  prove  twenty  years'  pos- 
session. In  those  cases,  if  they  prove  tbat 
both  parties  to  tbe  action  claim  under  tbe 
same  common  person,  tben  neither  of  them 
is  permitted  to  deny  tbat  tbat  person  had  a 
g:ood  title  In  the  estate.  That  Is  what  is 
called  proving  title  by  common  source.  In 
tbis  case  yon  have  beard  the  testimony. 
Yon  can  prove  title  from  a  common  sotirce 
in  a  good  many  ways.  Sometimes  it  is  done 
by  proving  a  deed.  If  there  be  a  deed 
shown  here  from  Mr&  Wolfe  to  James  L. 
Beard  for  life,  and  tbe  defendant  in  this 
case  claims  under  James  L.  Beard,  and  tbese 
plaintiffs  show  that  they  were  tbe  belrs  at 
law  of  Mrs.  Wolfe,  tben  no  one  can  go  be- 
hind that,  and  whoever  has  a  good  title  from 
Mrs.  Wolfe  will  prevail,  provided  It  was 
filed  (?)  in  time. 

"In  this  case  tbe  plaintiffs  were  not  al- 
lowed to  Introduce  secondary  evidence  of 
some  papers  which  they  said  they  had,  and 
wblcb  they  proposed  to  claim  under.  I  ruled 
that  out.  They  claim,  however,  that  tbey 
are  heirs  of  Mrs.  Wolfe.  Well,  that  depends 
upon  tbe  proof.  Now,  gentlemen,  as  to  the 
statute  of  limitations.  If  James  L.  Beard 
was  in  possession  of  that  land,  and  admit- 
ted, while  be  was  in  possession,  tbat  be  was 
only  a  life  tenant,  tben  it  is  an  admission, 
in  the  absence  of  other  proof,  tbat  be  was 
a  life  tenant,  holding  under  one  who  had  a 
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title  In  fee;  and  if  It  be  true  that  he  claimed 
under  Mrs.  Wolfe,  or  If  It  be  true  that  Mrs. 
Wolfe  had  possession'  for  twenty  yean,  then 
It  Is  an  admission  on  the  face  of  that  paper 
tliat  he  was  a  life  tenant  under  ber.  If  be 
was,  then  ten  years,  or  forty  years,  could 
not  make  out  such  adverse  title  as  to  make 
oat  a  complete  title  against  her  heirs. 
Tberefore,  while  possession  in  James  L. 
Beard  may  have  been  a  very  long  one,  yet, 
if  he  held  that  possession  in  subordination 
to  Mn.  Wolfe's  title,  then  It  was  not  ad- 
verse title^  and  it  conferred  no  rights  uimn 
blm,  no  matter  bow  long.  In  that  view  of 
the  case,  the  only  question  Is  whether  these 
parties  have  proved  that  they  are  heirs  at 
law.  Tou  have  heai-d  the  testimony  of  the 
witnesses.  I  cannot  tell  you.  If  there  were 
six  brothers  and  sisters,  or  children  of  de- 
ceased brothers  and  sisters,  and  only  six  of 
them,  then  those  six  were  entitled  to  that 
property  after  ber  death.  If  only  three  are 
here,  those  are  entitled  each  to  one-sixth. 
If  one  is  dead,  represented  by  three,  then 
each  is  entitled  to  one-third  of  one-sixth.  I 
tblnk  I  have  covered  about  all  the  case.  It 
Is  one  of  those  cases,  I  see  no  reason  why 
I  should  say  anything  to  the  Jury  about 
expecting  them  to  do  their  duty.  It  is 
plain  matters  of  fact  and  law,  like  adding 
up  a  sum  in  arithmetia  Indicate  your  ver- 
dict, and  the  lawyers  will  put  it  In  shape 
when  you  come  out" 
The  following  are  exceptions  of  plaintlfTs: 
"(1)  Because  his  honor,  the  presiding  judge, 
erred  in  ruling  that  the  letter  of  James  L. 
Beard,  of  date  20th  June,  1887,  was  Inad- 
missible to  prove  the  existence  and  contents 
of  the  deed  of  Mary  Anne  Wolfe,  conveying 
the  premises  In  question  to  the  said  James 
L.  Beard  for  life,  with  remainder  to  the  chil- 
dren of  Thomas  Beard;  whereas  his  honor 
should  have  ruled  that  the  same  was  com- 
petent and  admissible  both  to  prove  the  ex- 
istence and  contents  of  the  said  deed.  (2) 
Because  his  honor  erred  In  refusing  to  al- 
low the  witness  H.  O.  Guerry  to  testify 
that  the  said  Wolfe  deed  was  on  record  in 
the  office  of  the  register  of  mesne  convey- 
ances for  Richland  county;  and  his  honor 
erred,  further,  in  refusing  to  allow  the  said 
witness  to  testify  to  the  contents  of  the  said 
record,  as  secondary  evidence  of  the  con- 
tents of  the  said  Wolfe  deed,  it  appearing 
in  the  evidence  that  the  said  records  had 
been  destroyed  in  1865;  whereas  bis  honor 
should  have  held  that,  under  the  facts 
proved,  the  record  of  the  said  deed  was  ad- 
missible as  evidence  to  prove  both  the  exist- 
ence and  contents  of  the  said  deed.  (3)  Be- 
cause bis  honor  erred  In  ruling  that  the 
declarations  of  Mary  Anne  Wolfe  were  in- 
admissible as  evidoice  to  prove  the  exist- 
ence and  contents  of  the  deed  previously  ex- 
ecuted by  her  to  James  Ii.  Beard,  convey- 
ing the  premises  in  dispute  to  the  said  James 
L.  Beard  for  life,  with  remainder  to  the 
children    mt  Thomas   Beard;    whereas   bis 


honor  should  have  held  that  the  said  declara- 
tions were  admissible  as  evidence  in  cor- 
roboration of  other  evidence,  and  in  proof 
of  the  contents  of  the  said  deed." 
The  following  are  exceptions  of  defendant: 
"(1)  Because  his  honor  erred  in  not  grant- 
ing the  nonsuit:  (a)  Because  there  was  a  to- 
tal failure  of  any  evidence  showing  that 
plaintiUs  were  heirs  at  law  of  Mary  Wolfe; 
(b)  because  the  plaintiffs,  having  brought 
their  action  as  remainder-men,  could  not  re- 
cover as  heirs  at  law.  (2)  Because  his  honor 
erred  in  refusing  to  charge  the  jury:  That 
if  jury  believe  from  the  evidence  that  James 
li.  Beard  was  in  possession  of  the  lot  in  dis- 
pute, receiving  rents  and  profits,  and  paying 
taxes,  f<Mr  over  twenty  years,  and  bis  pos- 
session was  open,  notorious,  and  continuous, 
then,  from  the  possession  of  twenty  years,  a 
grant  or  title  would  be  presumed  In  J.  L. 
Beard,  and  he  would  have  a  good  title;'  and, 
on  the  contrary,  charged  tbe  jury:  'There 
have  been  a  good  many  requests  to  charge 
submitted;  but.  In  tbe  view  I  take  of  it,  I 
propose  to  charge  you  generally,  without  say- 
ing anything  about  them,'  etc.,  and  refused 
said  request  (S)  That  his  honor  erred  In 
refusing  to  charge  the  following  request  sub- 
mitted by  d^endant:  That  if  the  jury  be- 
lieve from  the  evidence  that  James  L.  Beard 
occupied  and  possessed  the  land  In  dispute, 
using  It  and  renting  It  for  ten  years  before 
the  death  of  Mrs.  Wolfe,  then,  if  he  beld  ten 
years  adversely  In  bis  own  right  at  the  ex- 
piration thereof  the  title  would  vest  In  him, 
and  he  would  have  a  good  title;'  but,  on  the 
contrary,  his  honor  refused  so  to  charge^  (4) 
That  his  honor  erred  In  refusing  to  charge 
tbe  following  request  submitted  by  defend- 
ant: 'Even  though  the  jury  may  believe  that, 
on  the  death  of  Mary  Wolfe,  the  plaintiffs 
and  James  L.  Beard  were  her  heirs  at  law, 
and  entitled,  as  such,  to  tbe  lot  in  dispute, 
yet,  if  they  further  believe  that  James  L. 
Beard  took  possession  of  said  lot  received 
the  rents,  and  exercised  control  over  the  same 
continuously,  openly,  and  adversely  for  the 
period  of  twenty  years,  then  the  law  pre- 
sumes an  ouster,  or  a  title  from  plaintiffs  to 
Beard.'  (6)  Because  bis  honor  erred  in  bis 
charge  to  jury  In  construing  the  deed  of 
James  L.  Beard  to  Frances  Beard  to  the  ef- 
fect that  she  took  only  a  life  estate,  whereas 
be  ought  to  have  held  said  deed  to  be  a  deed 
In  fee  simple  absolute.  Yon  are  further  noti- 
fied that  the  defendant  will,  In  the  argument 
of  this  cause,  sustain  the  rulings  of  his  honor 
as  to  the  admissibility  of  the  testimony  of 
Guerry  and  Henry  L.  Beard,  on  the  further 
groimd  that  said  testimony  was  incompetent, 
under  section  400  of  Code." 

Andrew  Crawford  and  Melton  &.  Melton, 
for  appeUants.  John  McMaster  and  F.  W. 
McMaster,  for  respondent 

GARY,  J.  Tbe  above-cntlOed  action  was 
commenced  on  the  15th  day  of  February, 
1893,  by  Martha  Hobbs,  Henry  Beard,  and 
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Samuel  Beard  for  the  posseaalon  of  the  whole 
of  certain  premises  situated  In  the  city  of 
Columbia.  Before  the  trial  of  the  cause 
Samuel  Beard  died,  and  his  heirs  at  law, 
Frank  Beard,  Eugene  A.  Beard,  and  Henry 
B.  Beard,  were,  by  an  order  of  the  court, 
substituted  In  bis  stead  as  coplaintiffs  of  the 
said  Martha  Hobbs  and  Henry  Beard.  It 
Is  set  forth  In  the  complaint  that  the  plaln- 
tllTs,  as  tenants  in  common,  are  s^sed  in  fee, 
and  entitled  to  the  Immediate  possession,  of 
the  said  premises;  that  the  defendant  is  in 
the  possession  thereof,  and  withholds  the 
same  from  them,  notwithstanding  demand 
made  therefor.  In  addition  to  these  facts,- 
the  manner  in  which  the  plaintiffs  claimed  to 
hare  derived  title  is  set  forth,  In  substance, 
as  follows:  That  one  Mary  Ajin  Wolfe,  be- 
ing the  common  source  of  title  of  the  plain- 
tiffs and  defendant,  executed  a  deed  where- 
by she  conveyed  the  said  premises  to  one 
James  L.  Beard  for  life,  with  remainder  aft- 
er his  death  to  the  children  of  Thomas 
Beard,  in  fee  simple,  who  should  be  alive 
Rt  the  falling  in  of  the  said  life  estate;  that 
tlie  said  James  h.  Beard  departed  this  life 

on  or  about  the day  of  January,  1893; 

and  that  the ,  plaintiffs  are  the  remainder- 
men under  the  said  deed.  The  defendant, 
by  her  answer,  interposed  a  general  denial 
of  all  the  allegations  of  the  comidalnt,  and 
pleaded  title  by  presumption  of  time  and 
the  statute  of  limitations.  After  Introducing 
testimony  to  show  the  loss  of  the  deed  al- 
leged to  have  been  executed  by  Mary  Anne 
Wolfe  conveying  a  life  estate  to  James  L. 
Beard,  the  plalntiflFs  undertook  to  prove  its 
existence  and  contents  by  the  declaration  of 
James  L.  Beard  contained  in  a  letter  al- 
leged to  have  been  written  by  him  while  in 
possession  and  control  of  the  said  premises, 
by  the  oral  declarations  of  the  said  Mary 
Anne  VfoUe,  and  by  the  evidence  of  the  rec- 
ord of  the  deed  in  the  oflSce  of  the  R.  M.  G. 
of  Richland  county,  which  record  was  de- 
stroyed by  Are,  years  ago.  This  evidence 
was  held  to  be  incompetent  by  the  presiding 
Judge,  wtiereupon  the  plaintiffs  introduced 
testimony  to  show  the  following  facts:  That 
the  possession  of  the  said  premises  by  Mary 
Anne  Wolfe  continued  over  a  period  of  more 
than  20  years;  ttiat  the  possession  of  James 
Ii.  Beard  commenced  immediately  thereafter, 
was  connected  therewith;  that  James  L. 
Beard  made  the  admission,  during  the  con- 
tinuance of  bis  possession  of  the  said  prem- 
ises. In  his  deed  thereof  to  Francis  Beard, 
to  the  effect  that  he  had  only  life  interest  in 
the  same:  that  the  said  deed  of  James  L. 
Beard  conveyed  his  life  Interest  to  Frances 
Beard,  the  defendant,  and  the  possession  of 
Frances  commenced  immediately  after  and 
was  connected  with  that  of  the  said  James 
L.  Beard;  the  death  of  the  said  James  L. 
Beard  and  of  Mary  Anne  Wolfe;  and  that 
the  plaintiffs  are  some  of  her  heirs  at  law. 
At  the  close  of  plaintiffs'  testimony,  the  de- 
fendant made  a  motion  for  a  nonsuit,  which 


his  honor  refused.  It  seems  to  be  an  undis- 
puted fact  tliat  James  L.  Beard  dei-ived  his 
title  from  Mary  Anne  Wolfe.  The  defend- 
ant, to  establish  her  title,  Introduced  testi- 
mony of  long  possession  in  James  L.  Beard, 
contliiulng  over  40  years  to  the  time  of  bis 
death,  in  1893,  and  various  acts  of  owners 
ship  during  that  time.  His  honor  then  char- 
ged the  Jury  as  will  appear  in  the  report 
of  the  ease.  The  Jury  rendered  the  follow- 
ing verdict:  "We  find  for  the  plaintiffs  Hen- 
ry Beard  and  Martha  Hobbs,  each,  one- 
sixth  of  the  land  in  dispute;  another  one- 
sixth  for  Frank  P.  Beard,  Henry  E.  Beard, 
and  Eugene  A.  Beard,  heirs  at  law  of  Sam- 
uel Beard,  deceased."  Judgment  was  en- 
tered up  in  accordance  with  the  said  verdict 
on  the  Ist  day  of  May,  1894.  The  plaintiffs 
and  defendant  both  appealed  from  said  Judg- 
ment, upon  exceptions  which  will  be  set  out 
In  the  report  of  the  case. 

We  will  now  consider  the  plaintiffs'  excep- 
tions in  regular  order. 

1.  In  the  case  of  Sims  v.  Jones  (S.  G.)  20 
8.  E.  905,  the  court  says:  "Where  the  rul- 
ings of  the  circuit  Judge  are  brought  in  re- 
view before  this  court,  two  things  must  ap- 
pear: (1)  That  the  ruling  to  which  exception 
was  taken  is  erroneous;  (2)  that  the  appel- 
lant has  suffered  prejudice  by  such  erroneous 
ruling."  The  letter  mentioned  in  the  first 
exception  is  not  set  out  in  the  case;  and 
plaintiffs'  attorneys,  no  doubt  realizing  the 
difficulty  under  which  the  court  would  labor 
in  undertaking  to  pass  upon  this  exception 
without  knowing  the  contents  of  the  letter, 
have  Incorporated  in  their  written  argument 
before  this  court  such  parts  of  said  letter  as 
they  supposed  were  material  for  our  consid- 
eration. This  court  cannot,  however,  con- 
sider any  facts  not  appearing  in  the  "case." 
It  is  true  that,  in  the  argument  upon  circuit, 
plaintiffs'  attorneys  stated  a  part  of  the  con- 
tents of  such  letter;  but,  while  not  doubting; 
f<w  a  moment  the  correctness  of  that  state- 
ment, it  cannot  be  regarded  as  evidence  iu 
the  case.  This  exception  is  therefore  over- 
ruled. 

2.  The  second  exception  relates  to  the  tes- 
timony of  the  deed.  The  witness  Henry  G. 
Guerry  testified:  "I  had  a  conversation  with 
James  L.  Beard  about  the  property  in  dis- 
pute atiout  the  year  1852  or  ISi^S,  and  he  of- 
fered to  sell  me  the  premises.  I  then  ex- 
amined the  records  in  the  R.  M.  G.  office. 
Richland  county,  and  found  that  the  prop- 
erty was  entailed."  Upon  objection  bein;; 
made  to  the  witness  testifying  as  to  the  rec- 
ords, his  honor  said:  "I  was  inclined  to  al- 
low secondary  evidence  on  the  showing  sub- 
mitted, but  I  cannot  allow  this  witness  to 
speak  of  what  he  saw  In  the  books  in  the 
R.  M.  C.  office.  The  only  way  a  record  of 
that  court  can  come  into  this  court  at  all  Is 
by  the  mode  provided  by  law,  which  Is  tbat 
a  notice,  so  many  days  beforehand,  Shan  be 
given  to  produce  the  paper,  and.  In  case  of 
nonproduction,  use  the  office  copy.     If  that 
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book  Itself  were  here  to-day,  It  would  be  no 
evidence  In  regard  to  tbe  contents  of  that 
deed.    There  must  be  a  notice  that  you  in- 
tend to  introduce  it,  and  you  are  confined  to 
that  notice.     I  have  had  books  brought  In, 
and  ruled  out    If  yon  can't  prove  by  the 
books  themselves,  I  don't  see  how  you  can 
prove  it  by  a  witness  who  saw  that  book." 
It  will  be  observed  that  his  honor  did  not  re- 
ject the  testimony  because  he  was  not  satis- 
fled  with  the  showing  made  that  the  deed 
was  lost     The  loss  of  a  papa:  is  always  a 
preliminary  question,  addressed  to  the  dis- 
cretion of  the  presiding  Judge,  and  his  ml- 
ing  U  not  ordinarily  the  subject  of  review  by 
this  court    The  presiding  Judge  ruled  the 
testimony   incompetent   on   other  grounds, 
however,  that  can  be  reviewed  by  this  court 
As  a  general  proposition,  the  rule  announced 
by  the  presiding  Judge  is  correctly  stated. 
This  case  falls  under  a  different  rule,  be- 
cause the  record  of  the  deed  has  been  de- 
stroyed by  Are.    The  offer  of  testimony  was 
not  intended  as  an  attempt  to  comply  with 
the  requirements  of  the  statute  as  to  the  in- 
troduction of  an  office  copy  of  the  record,  but 
as  the  best  evidence,  though  secondary,  of 
which  the  case,  in  its  nature,  was  suscepti- 
ble.    If  the  presiding  Judge  had  ruled  that 
the  plaintiffs  had  It  in  their  power  to  produce 
a  higher  degree  of  evidence  than  that  of- 
fered,   this,   being  a  preliminary   question, 
could  not  have  been  considered  on  appeal, 
unless  it  appeared  that  the  discretion  of  the 
presiding  Judge  bad  been  abused.     No  objec- 
tion  tras  made  to  the  testimony  on   this 
ground,  and  It  was  not  rejected  by  the  cir- 
cuit Judge  on  such  ground.    After  proof  of 
the  loss  of  a  deed,  the  next  step  Is  to  prove 
its  existence;   then  Its  contents.    State  v.  Mc- 
Coy, 2  Spears,  714.    Section  818,  Itev.  St  1883,. 
provides  that  "before  any  deed  or  other  In- 
strument in  writing  can  be  recorded  in  this 
state,   the  execution  thereof  shall  be  first 
proved  by  the  affidavit  of  a  subscribing  wit- 
ness to  said  instrument  taken  before  some 
oUicer  within  this  state  competent  to  admin- 
ister an  oath."     It  thus  appears  that  before 
a  deed  can  be  recorded,  Its  execution  must 
have  l>een  proved  in  the  solemn  manner  Just 
stated.     The  t&ct,  therefore,  that  the  deed 
was  recorded,  after  its  execution  bad  neces- 
sarily been  proved  as  required  by  law,  was 
evidence  of  the  existence  of  the  deed.    Cul- 
pepper V.  Wheeler,  2  McMnl.  68. 

We  will  now  consider  whether  the  testimo- 
ny should  have  been  received  to  prove  the 
contents  of  the  deed.  The  question  as  to  the 
loss  of  the  deed,  or  that  the  plaintiffs  could 
have  produced  better  testimony.  Is  not  be- 
fore us.  The  sole  question,  then,  for  our 
consideration,  is  whether,  under  the  cb*cum- 
stances  of  this  case,  the  testimony  was  com- 
petent to  prove  the  contents  of  the  lost  deed. 
In  the  case  of  Hunter  v.  Glenn,  1  Bailey,  542, 
the  court  says:  "In  general,  any  fact  or  cir- 
cumstance which  leads  the  mind  to  the  af- 
firmative or  negative  of  any  given  proposi- 


tion constitutes  proof;  but  when  It  Is  certain 
or  even  probable  that  more  conclusive  or  sat- 
isfactory evidence  exists,  and  is  in  the  power 
of  the  party  to  produce,  the  mind  is  not  satis- 
fied with  slight  and  doubtful  circumstances; 
and  hence  the  role  that  the  best  evidence  of 
which  the  case  is  susceptible  Is  always  re- 
quired. If  a  contract  bo  in  verlting,  and  in 
the  power  of  the  party,  that  must  be  pro- 
duced, because  it  is  more  certain  than  mem- 
ory. For  the  same  reason,  it  must  be  proved 
by  the  subscribing  witness,  if  there  be  one. 
If  there  be  none,  then  proof  of  the  handwrit- 
ing is  the  next  best.  If  the  party  whose 
handwriting  Is  required  to  be  proved  Is  not 
accustomed  to  write  much,  and  it  is  for  that 
cause  Impossible  to  prove  It,  other  circum- 
stances would  be  admissible;  but  for  the  rea- 
son before  given,  to  let  In  inferior  proof,  the 
party  offering  it  must  show  that  no  higher 
Is  in  his  power."  See,  alio,  Riggs  v.  Tayloc, 
9  Wheat  483;  Renner  v.  Bank,  Id.  681;  Winn 
T.  Patterson,  9  Pet  663;  1  Oreenl.  Ev.  f  84, 
and  note;  and  see  Id.  {  558.  If  his  honor  was 
satisfied  that  the  deed  was  lost,  and  that  the 
plaintiffs  did  not  have  It  in  their  power  to 
produce  higher  evidence  than  that  offered 
by  them  as  to  the  contents  of  the  deed,  then 
the  testimony  was  competent,  and  the  wit- 
ness should  have  been  allowed  to  testify 
what  the  record  of  the  deed  contained.  This 
exception  ts  sustained. 

3.  It  seems  that  the  declarations  of  Mrs. 
Wolfe,  mentioned  in  the  third  exception,  were 
made  after  she  had  conveyed  the  land  and 
surrendered  possession.  Her  declarations 
were  therefore  Inadmissible.  Renwlck  v. 
Renwick,  6  Rich.  Law,  53;  MeCord  v.  Mc- 
Cord,  3  S.  a  577.  The  thh:d  exception  is 
overruled. 

We  come  now  to  a  consideration  of  the  de- 
fendant's exceptions. 

The  first  complains  of  error  on  the  part 
of  the  circuit  Judge  In  refusing  the  motion 
for  a  nonsuit  The  following  appears  in  the 
case:  "Mr.  McMaster  made  a  motion  for  non- 
suit upon  the  ground  that  plaintiffs  had  fail- 
ed to  prove  that  any  deed  was  ever  In  exist- 
ence, and  that  they  are  not  suing  as  heirs  at 
law;  the  proper  parties  are  not  before  the 
court;  that  the  plaintiffs'  whole  case  de- 
pends on  the  trafisfer  of  title,  and  defendant 
holds  title  and  possession.'  The  Court: 
They  have  proved  a  long  possession,  over 
twenty  years,  by  Mrs.  Mary  Anne  Wolfe,  and 
that  these  parties  are  some  of  the  heirs  at 
law.  Mr.  McMaster:  They  have  proved  that 
Mrs.  Wolfe  died  In  '60.  The  Court:  How 
long  does  this  witness  say  that  Mrs.  Mary 
Anne  Wolfe  was  in  possession?  Mr.  Craw- 
ford: Prom  twenty-five  to  fifty  years.  The 
Court:  As  I  understand  it  twenty  years 
proves  a  grant  from  the  state.  I  have,  on 
motion  of  the  defendant,  ruled  out  every- 
thing showing  that  Mrs.  Wolfe  ever  made  a 
deed.  Now  we  are  Aiced  with  this  proposition : 
that  Mrs.  Wolfe  was  in  possession  of  that 
land,  and  is  presumed  to  have  title— a  grant 
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from  tbe  state— by  yirtue  of  ber  twenty 
years'  po88es.slon,  and  that  these  plaintiffs 
are  her  heirs  at  law.  Any  question  of  limita- 
tion In  this  matter  of  defense  I  cannot  rule 
upon  now.  I  refuse  a  nonsuit"  This  court  is 
satisfied  that  the  motion  for  a  nonsuit  was 
properly  refused,  and  the  first  exception  is 
therefore  overruled. 

In  regard  to  the  requests  to  charge  mention- 
ed In  tbe  other  exceptions,  the  circuit  Judge 
said:  "There  have  been  a  good  many  re- 
quests to  charge  submitted,  but,  in  tbe  view 
I  take  of  It,  I  propose  to  charge  yon  general- 
ly, without  sayin;;  anything  about  them.  If 
I  am  In  error,  tbe  error  can  be  corrected  as 
well  that  way  as  any  other."  To  determine 
to  what  extent  the  presiding  Judge  refused 
said  requests  would  require  a  critical  exam- 
ination of  the  entire  charge,  which,  we  tUinlc, 
Is  unnecessary,  as  the  case  must  be  remand- 
ed for  a  new  tri^  on  another  ground. 

The  defendant's  attorneys  also  gave  notice 
that  they  would,  in  the  argument  of  the  cause 
on  appeal,  endeavor  to  sustain  tbe  rulings  of 
his  honor  as  to  tbe  admissibility  of  tbe  tes- 
timony of  Querry  and  Henry  L.  Beard,  on 
tbe  further  ground  that  said  testimony  was 
incompetent,  under  section  400  of  the  Code. 
Waiving  all  objection  as  to  tbe  form  of  tbe 
notice.  It  Is  sufficient  to  say  that  no  such 
objection  was  made  on  circuit 

It  Is  the  Judgment  of  this  comt  that  the 
judi;ment  of  tbe  circuit  court  be  reversed, 
and  tbe  case  be  remanded  for  a  new  trial 


RIVERS  V.  OOODINO. 

SAME  V.  RIVERS. 

(Supreme  Court  of  South  Carolioa.     MArch  29, 
1895.) 
DowsB— Dcvisi-:  in  Lisa. 
Testator,  after  devising  a  tract  of  land 
to  each  of  his  two  nephcwa,  provided  that  one 
of  lliem  AoDld  keep  together  his  entire  property. 
and  support  bis  wife  during  her  life  or  widow- 
hood out  of  the  proceeds,  and  also  gave  the  wife 
all  cash  on  hand  at  testator's  death.    Udd,  that 
the  provisions  for  the  wife  were  not  In  Hen  of 
dower  in  the  lands  devised  the  nephews. 

Appeal  from  common  pleas  circuit  court  of 
Hampton  county;  D.  A.  Townsend,  Judge. 

Actions  by  Rebecca  H.  Rivers,  now  heir- 
ess, against  Annie  E.  Gooding,  guardian  of 
Mary  Ann  Rivers,  and  against  N.  D.  Rivers, 
guardian  of  R.  M.  D.  Rivers.  There  was  a 
Judgment  in  each  cose  for  plalntltT,  and  de- 
fendants appeal.     Affirmed. 

The  will  referred  to  in  the  opinion  was  as 
follows:  "I,  Franklin  D.  Rivers,  of  the  coun- 
ty and  state  aforesaid,  being  of  sound  and 
disposing  mind,  and  knowing  tbe  uncertain- 
ties of  life,  do  make,  ordain,  and  publish 
this,  my  last  will  and  testament,  in  manner 
and  form  following,  thereby  revoking  all 
former  wills  by  me  made  at  any  time  hereto- 
fore: First  of  all,  I  desire  to  commit  my 
soul  to  God,  who  gave  It,  and  my  body  to  be 
btirlod  in  a  ChrlstlaTi-Hlce  manner,  and  all 


expenses  for  said  purposes  paid  from  my 
cash  money  in  band.  Then  I  desire  that  my 
executor,  hereinafter  named,  shall  pay  all 
my  Just  debts  from  my  estate.  For  and  in 
consideration  of  tbe  love  and  affection  wblcb 
I  bear  and  have  for  my  nephew  George 
Thomas  Rivers  I  give  and  bequeath  to  bim 
my  entire  home  tract  of  land,  where  I  live, 
containing  255  acres,  more  or  less,  as  is  des- 
ignated on  plat  drawn  for  me  by  11.  J. 
Manker,  surveys,  September  6,  1877,  'A.' 
and  bounded  on  tbe  north  by  lands  of  C.  M. 
Rivers  and  John  M.  Rivers,  on  tbe  east  by 
lands  of  John  M.  Rivers,  on  the  south  by 
lauds  of  my  'B'  tract  on  said  plat,  and  on 
the  west  by  lands  of  John  M.  Rivers  and 
Stelnmeyer  &  Stokes ;  together  with  my  two 
mules.  Dunk  and  Etta,  my  stock  of  neat  cat- 
tle, tbe  brand  and  mark,  my  whole  stock  of 
bogs,  with  marlc,  my  entire  stock  of  planta- 
tion tools,  plows,  and  gears,  wagon,  sugar 
mill,  sugar  boilers,  household  and  kitchen 
furniture,  and  my  entire  stock  of  provisions 
on  hand,  together  with  my  entire  crop  or 
crops  that  may  be  made  or  grown  on  my 
place  this  year.  It  is  further  my  will  that 
my  nephew  George  Thomas  Rivers  keep  my 
entire  property  together  during  tbe  life  of 
my  wife  or  ber  widowhood;  and  it  Is  fur- 
ther my  last  will  and  testament  that  my 
wife,  Rebecca  H.  Rivers,  remain,  as  she  now 
lives,  on  my  place  at  borne,  during  her  natural 
life  or  widowhood,  and  that  the  said  George 
Thomas  Rivers  Is  to  protect  and  support  ber 
dui-ing  such  life  or  widowhood  comfortably, 
out  of  the  proceeds  of  my  estate,  without 
any  expense  or  trouble  to  my  wife;  and  in 
case  my  wife,  Rebecca  H.  Rivers,  and  my 
nephew  George  Tbomas  Rivers,  cannot  live 
agreeably.  It  is  my  will  and  pleasure  that 
my  nephew  George  Tbomas  Rivers  provide 
a  home  for  himself  or  for  my  wife  to  live 
comfortably  in  on  my  place,  and  to  continue 
to  support  and  protect  ber  during  ber  nat- 
ural life  or  ber  widowhood;  and,  in  case 
my  wife  should  marry  after  my  deatb,  then 
all  claiits  of  protection  or  support  from  my 
nephew  George  Tbomas  Rivers  shall  cease, 
and  all  provision  in  my  will  for  b^  support 
cease,  except  that  it  is  my  will  and  pleasure 
that  my  wife  take  as  ber  own  oil  tbe  cash 
money  I  have  on  band,  after  paying  tbe  ex- 
penses of  making  and  harvesting  my  present 
crop.  It  is  further  my  will  tbat  shoitld  my 
nephew  George  Thomas  Rivers  die  before  he 
reaches  the  age  of  manhood  or  twenty-one 
years,  or  die  leaving  no  lawful  issue  after 
arriving  at  such  age,  it  is  further  my  will 
and  pleasure  that  my  nephew  Jacob  Henry 
Rivers  take  possession  of  my  prop^ty  or  es- 
tate hereinbefore  named,  and  be  my  lawful 
heir;  and,  should  be  get  possession  during 
tbe  life  of  my  wife  or  during  ber  widow- 
hood, every  port  and  sentence  of  my  will 
enjoined  upon  my  nephew  George  Thomas 
Rivers  for  tbe  support  and  protection  of  my 
wife  during  her  natural  Ufe  or  widowhood 
Is  as  strictly  enjoined  on  my  nephew  .T.-\c-oli 
HeniT  Rivers.     It  Is   further  my   will   and 
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pleasure  that  my  nephew  Jacob  Henry  Riv- 
ers shall  have  the  mule  I  bought  him  this 
year,  and  that  any  obligations  given  toe  it 
shall  be  canceled.  It  is  also  my  will  that 
my  nephew  W.  M.  D.  Rivers,  son  of  my 
brother,  J.  Martin  Rivers,  shall  have  in  fee 
simple  that  tract  of  land  I  bought  from  my 
brother,  J.  Martin  Rivers,  and  containing 
228  acres,  and  is  designated  on  plat  drawn 
for  me  by  R.  J.  Manker,  September  6,  1877, 
as  'B,'  and  bounded  as  follows:  On  the 
north  by  my  home  tract  of  255  acres  and 
said  plat  marked  'A'  ttmt  I  have  willed  to 
my  nephew  George  Thomas  Rivers,  on  the 
east  by  lands  of  John  M.  Rivers  and  George 
H.  Hoover,  on  the  south  by  lands  of  R.  H. 
Dewitt,  Mrs.  Walling,  George  H.  Hoover, 
aud  BenJ.  R.  Lewis,  and  on  the  west  by 
Steinmeyer  &  Stokes  and  John  M.  Rivers. 
It  Is  further  my  will  and  pleasure  that 
should  my  nephew  W.  M.  D.  Rivers  die  be- 
fore arriving  of  age  (twenty-one  years),  or 
after  arriving  at  such  age,  leaving  no  lawful 
issue,  the  tract  of  land  'B'  is  to  go  to  my 
brother,  J.  Martin  Rivers,  and,  in  case  he 
is  not  living,  it  shall  be  equally  divided 
among  his  surviving  heirs.  And  'tis  furtbw 
my  will  and  pleasure  that  my  brother,  J. 
Martin  Rivers,  qualify  and  act  as  guardian 
for  my  nephew,  W.  M.  D.  Rivers,  his  son; 
take  charge  of  the  tract  of  land  'B'  that  I 
have  willed  him,  until  he  arrives  of  age.  It 
is  further  my  last  will  and  testament  that 
should  my  nephew  George  Thomas  Rivers 
die  leaving  lawful  hetts,  before  any  of  the 
said  heirs  arrive  at  the  age  of  discretion  or 
legal  age,  that  my  nephew  Jacob  Henry 
Rivers  take  charge  of  the  property  willed  to 
my  nephew  George  Thomas  Rivers,  and 
manage  to  best  advantage  said  property, 
duly  observing  my  will  in  every  particular, 
until  the  oldest  child  of  George  Thomas  Riv- 
ers becomes  of  age,  when  he  is  by  my  will  to 
be  relieved  of  further  care  or  control  of  said 
prcq;)^^.  It  is  further  my  last  will  and  tes- 
tament that  I  nominate  and  appoint  C.  M. 
Rivers  and  J.  W.  Rivers  my  sole  executors 
of  my  last  will  and  testament,  charging  them 
with  the  execution  of  the  provisions  in  my 
win  above  stated,  with  full  power  to  take 
moneys  enough  out  of  my  cash  money  on 
hand  to  pay  all  expenses  incurred  settling 
my  will.     In  witness,"  etc. 

E.  F.  Warren  and  A.  M.  Boozer,  for  appel- 
lants.    W.  S.  Tillingbast,  for  respondent 

McIVER,  C.  J.  These  two  cases,  based  upon 
the  same  facts  substantially,  and  involving 
the  same  questions  of  law,  were  heard  and 
will  be  considered  together.  The  only  ques- 
tion presented  Is  whether  the  defendant  is 
barred  of  her  dower  by  reason  of  her  accept- 
ance of  the  provision  made  for  her  by  tlie 
win  of  her  first  husband.  A  copy  of  thiii  will 
should  be  incorporated  In  the  report  of  this 
cose,  as  we  only  propose  here  to  state  what 
we  understand  to  be  the  provisions  therein 
made  for  the  demandant.    The  testator,  after 


providing  for  the  payment  of  bis  debts  and 
funeral  expenses,  devises  to  bis  nephew 
George  Thomas  Rivers  his  home  tract  of  laud 
containing  255  acres,  more  or  less,  designat- 
ed on  the  plat  therein  referred  to  by  the  let- 
ter "A,"  together  with  two  mules,  stock  of 
cattle  and  hogs,  besides  other  personal  prop- 
erty therein  specified,  and  then  proceeds  as 
follows:  "It  Is  further  my  wiU  that  my 
nephew,  George  Thomas  Rivers,  keep  my  en- 
tire property  together  during  the  life  of  my 
wife  or  her  widowhood;  and  it  Is  further  my 
last  will  and  testament  that  my  wife,  Rebecca 
H.  Rivers,  romain,  as  she  now  lives,  on  my 
place  at  home,  during  her  natural  life  or  wid- 
owhood, and  that  the  said  George  Thomas 
Rivers  Is  to  protect  and  support  her  during 
such  life  or  widowhood  comfortably  out  of 
the  proceeds  of  my  estate,  without  any  ex- 
pense or  trouble  to  my  wife;  and,  in  case  my 
wife,  Rebecca  H.  Rivers,  and  my  nephew, 
George  Thomas  Rivers,  cannot  live  agreeably. 
It  Is  my  will  and  pleasure  that  ray  nephew 
George  Thomas  Rivers  provide  a  homo  for 
himself  or  for  my  wife  to  live  comfortably  in 
on  my  place,  and  to  continue  to  support  aud 
protect  her  during  her  natural  life  or  her  wid- 
owhood; and.  In  case  my  wife  should  marry 
after  my  death,  then  ail  claims  of  protec- 
tion or  support  from  my  nephew  George  Thoui- 
as  Rivers  shall  cease,  and  all  provision  in  my 
will  for  her  support  cease,  except  that  It  is  my 
wlU  and  pleasure  that  my  wife  take  as  her 
own  all  the  cash  money  I  have  on  hand,  after 
paying  the  expenses  of  making  and  harvest- 
ing my  present  crop."  In  a.subscquent  clause 
the  testator  devises  to  bis  nephew  W.  M.  D. 
Rivers  another  tract  of  land,  containing  22S 
acres,  more  or  less,  designated  on  the  plat 
above  mentioned  by  the  letter  "B."  It  is  con- 
ceded that  the  demandant  continued  to  live 
on  testator's  home  place,  after  bis  death,  for 
Dearly  three  years,  and  until  her  inteiinar- 
riage  with  her  present  husband,  N.  T.  Hiers, 
deriving  her  supi>ort  and  maintenance  there- 
from. The  provision  made  for  her  in  the  wlU 
having  ceased,  upon  her  second  marriage,  by 
the  express  terms  of  the  will,  she  instituted 
these  two  actions  in  the  court  of  probate, 
claiming  dower  out  of  the  two  tracts  of  land 
above  referred  to  as  designated  by  the  letters 
"A"  and  "B."  Her  claims  of  dower  having 
been  allowed  by  the  Judge  of  probate,  the  de- 
fendants respectively  appealed  to  the  circuit 
court,  where  the  decrees  of  the  court  of  pro- 
bate were  affirmed,  and  Judgment  rendered 
accordingly.  From  these  Judgments  defend- 
ants again  appealed  to  this  court  upon  the 
several  grounds  set  out  in  the  record,  which 
need  not  be  repeated  here,  as  they  practi- 
cally raised  only  the  single  question,  to  wit, 
whether  the  demandant,  by  accepting  the 
provision  made  for  her  In  the  will  of  her 
first  husband,  has  barred  her  claim  of  dower. 
It  Is  well  settled  that  dower  is  a  highly  fa- 
vored right,  which.  Inchoate  during  coverture, 
becomes  a  vested  estate  in  the  wife  immedi- 
ately ui>on  the  death  of  her  husband,  over 
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'n-hlcb  he  has  no  more  control  than  be  has 
ever  any  other  separate  estate  of  his  wife. 
It  follows,  therefore,  that  when  the  husband 
undertakes  to  devise  any  real  estate  o*  which 
he  was  seised  during  coverture,  it  must  be 
presumed  that  such  devise  is  made  subject  to 
the  wife's  right  of  dower,  for  It  would  be 
absurd  to  suppose  that  he  Intended  to  devise 
that  over  which  he  has  no  control,  and  no 
right  to  dispose  of.  But,  while  this  doctrine 
Is  universally  recognized,  the  law  also  rec- 
ognizes the  power  of  the  husband,  by  proper 
provisions  for  that  purpose  In  his  will,  to  put 
his  wife  to  her  election  whether  she  will  take 
the  provision  made  for  her  In  the  will  or  in- 
sist upon  her  legal  right  of  dower;  and  if, 
in  such  a  case,  she  elects  to  take  the  provision 
made  for  her  in  the  will,  she  loses  her  right  of 
dower;  not,  however,  by  any  act  of  her  hus- 
band, but  only  by  reason  of  her  voluntary 
surrender  of  such  right  In  other  words, 
where  the  husband,  by  his  will,  practically 
says  to  his  wife,  "I  recognisse  fully  your  right 
to  dower  in  a  given  tract  of  land,  and  con- 
cede that  I  have  no  power  to  deprive  you  of 
such  right,  but,  as  I  wish  to  give  the  entire 
estate  in  that  land  to  my  son,  freed  from 
your  recognized  right  of  dower  therein,  I 
will  make  another  provision  tor  you  lu  lieu 
of  that  right."  In  such  a  case  the  wife  Is  put 
to  her  election  whether  she  will  agree  to  the 
terms  proposed;  and,  while  she  cannot  be 
compelled  to  surrender  her  claim  of  dower, 
yet,  if  she  accepts  the  provision  made  for  her 
in  lien  of  such  daim,  she  is  regarded  as  hav- 
ing voluntarily  surrendered  her  right  of  dow- 
er, as  she  cannot.  In  the  case  supposed,  claim 
both.  But,  in  order  to  put  the  wife  to  bar 
election,  it  must  appear  upon  the  face  of 
the  will,  either  in  express  terms  or  by  nec- 
essary implication,  that  the  testator  intended 
to  annex  as  a  condition  to  tbe  xvovlsion  made 
for  the  wife  that  she  should  surrender  her 
right  of  dower.  As  is  said  by  Lord  Redes- 
dale  In  Birmingham  v.  Kirwan,  2  Schoales  & 
L.,  at  page  452:  "It  Is,  however,  to  be  collect- 
ed from  all  the  authorities  that,  as  the  right  to 
dower  is  in  Itself  a  dear  legal  right,  an  In- 
tent to  exdude  that  right  by  voluntary  gift 
must  be  demonstrated  either  by  express 
words  or  by  dear  and  manifest  Implication. 
If  there  be  anything  ambiguous  or  doubtful. 
If  the  court  cannot  say  that  it  was  clearly  the 
intention  to  exclude,  then  the  averment  that 
the  gift  was  made  in  lieu  of  dower  cannot  be 
supported.  And  to  make  a  case  of  election 
that  is  necessary,  for  a  grift  is  to  be  taken  as 
pure  until  a  condition  appears."  To  same 
effect,  see  remarks  of  Dargan,  Cb.,  in  his  cir- 
cuit decree  In  Cunningham  v.  Shannon,  4 
Rich.  Eq.,  at  pages  139, 140,  which,  as  to  this 
point,  were  affirmed  by  the  court  of  appeals. 
Indeed,  these  general  principles  do  not  seem 
to  be  anywhere  disputed,  the  only  difficulty 
being  in  their  application  to  the  facts  of  any 
given  case.  In  the  present  case  it  is  not  pre- 
tended that  the  will  contains  anything  like  an 
express  declaration  that  the  provision  made 


for  his  wife  was  intended  to  be  In  lien  of  her 
dower,  and  the  only  Inquiry  is  wheth«  there 
is  anything  In  the  win  clearly  and  manifestly 
implying  that  there  was  any  such  Intention. 
The  test  of  this  is  said  in  Callaham  t.  Robin- 
son, SO  S.  C,  at  page  254,  0  S.  E.  120,  quotlner 
from  the  previous  case  of  Hair  r.  Goldsmith, 
22  S.  0.  568,  to  be  "whether  the  two  are  so 
manifestly  repugnant  that  they  cannot  stand 
together";  that  the  provision  In  the  wfll  is  so 
manifestly  repugnant  to  the  ri^t  of  dower 
that  the  two  cannot  stand  together.    We  con- 
fess that  in  this  case  we  do  not  see  any  sucb 
repugnance.    The  right  of  dower,  when  It  be- 
comes vested.  Is  an  estate,  and  we  do  not  un- 
derstand that  by  the  terms  of  this  will  any 
estate  or  interest  of  any  kind  In  any  property 
is  given  to  the  wife  except  in  the  cash  on 
hand,  which  is  not  In  question  here.    The 
only  provision  made  for  her  Is  that  she  shall 
be  allowed  to  "remain,  as  she  now  lives,  on 
my  place  at  home,  during  her  natural  life 
or  widowhood,"  and  that  she  is  to  be  provid- 
ed with  a  support  by  George  Thomas  Rivers 
"out  of  the  proceeds  of  my  estate,"  for  which 
purpose  he  Is  directed  to  "keep  my  entire 
property  together  during  the  life  of  my  wife 
or  her  widowhood."    No  estate  or  property  of 
any  kind    is  given  to  tbe  wife,  except  the 
cash  above  referred  to,  for  tract  "A"  Is  given 
directly  to  George  Thomas  Rivers,  and  tract 
"B"  is  given  directly  to  another  nephew,  W. 
M.  D.  Rivers.    The  provision   for  the   wife 
seems  to  have  been  in  the  nature  of  an  annu- 
ity for  her  life  or  widowhood,  charged  upon 
the  "entire  property"  of  the  testator,  with  a 
permission  for  her  to  live  upon  the  home  pla.-e 
with  the  nephew  George  Thomas  Rivers,  if 
agreeable  to  both  parties,  but,  If  not.  that 
the  nephew  shall  provide  another  house  on 
the  same  place,  cither  for  himself  or  for  tbe 
wife.   There  was  no  life  estate  in  any  of  the 
property  given  to  the  wife,  and  hence  the 
point  dedded  In  Wilson  v.  Hayne,  Cheves, 
37;  Caston  v.  Gaston,  2  Rldi.  Eq.  1;  and  Cun- 
ningham V.  Shannon,  supra,— does  not  arise. 
As  we  have  said,  the  provision  for  her  was 
rather  in  the  nature  of  the  annuity;   so  that 
the  question  Is  whether  a  provision  of  that 
kind  necessarily,  or  even  clearly  and  manifest- 
ly, implies  an  Intention  to  exclude  the  claim 
of  dower.    That  point  has  been  distinctly  de- 
cided in  the  case  of  Holdlch  v.  Holdlch.  2 
Tounge  &  0.  Oh.  18,  recognized  in  Cunning- 
ham V.  Shannon,  supra,  where  It  was  held 
that  a  gift  of  an  annuity  to  the  testator's 
widow,  although  charged  on  all  the  testator's 
property.  Is  not  sufficient  to  put  her  to  her 
election,  and  the  widow's  dalm  of  dower  was 
allowed.    Inasmuch  as  the  Judgment  below 
was  rested  largely,  If  not  enttrdy,  upon  the 
case  of  Sumerel  v.  Sumerel,  S4  S.  O.  85.  12 
8.  E.  932,  as  condusive  of  this  case,  we  think 
It  necessary  for  us  to  say  that  we  cannot  ac- 
cept that  view.    In  that  case  dower  was  not 
claimed   out  of  the  land  which  seemed    to 
have  been  set  apart  for  the  benefit  of  the  wid- 
ow, but  out  of  two  other  tracts,  which  were 
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directed  to  be  sold,  and  the  proceeds  divided 
between  thoae  of  the  brothere  and  slaters  of 
testator  who  were  given  no  interest  whatever 
io  the  tract  of  land  from  which  the  widow  of 
testator  was  to  derive  ha-  support  There 
xeas,  therefore,  no  question  in  that  case,  as 
there  is  here,  as  to  whether  the  widow  wa« 
Mtitled  to  dower  in  the  tract  of  land  from 
which  she  was  to  derive  her  support,  and 
hence  we  do  not  regard  that  case  as  decisive 
of  this.  But,  having  reached  the  same  result 
as  that  reached  by  the  circuit  Judge,  for  the 
reasons  we  have  set  forth  the  judgment  of 
this  court  Is  that  the  Judgment  of  the  chrcult 
court  be  affli-uiud. 


STATE  V.  WAT. 

(Supreme  Court  of  South  Carolina.     Jan.  IS, 

1885.) 

Ckimixal  Law — New  Tkiai,  aftbr  APFEAi.— 
ArTEH-Di8C0VEKrD  Evidence. 
After  the  supreme  court  affirmed  a  con- 
viction of  murder,  and  directed  a  new  day  to  be 
assigned  for  ezecntiOD  of  the  sentence,  defend- 
ant moved  for  a  new  trial  on  the  ground  of  aft- 
er^iiscovered  evidence.  Upon  appeal  from  an 
order  refusing;  to  hear  the  motion,  It  was  ad- 
jndsed  that  defendant  have  leave  to  apply  to  the 
circuit  court  for  a  new  trial,  and  that  the  appeal 
be  suspended  pending  the  resnit  of  the  motion. 
Hdtl,  that  it  was  the  duty  of  the  circuit  court, 
in  accordance  with  this  order,  to  hear  the  testi- 
mony offered,  decide  such  motion  on  its  merits, 
and  certify  the  result  to  the  supreme  courL 

Appeal  from  general  sessions  circuit  court 
of  Orangeburg  coonty;  I.  D.  Wltherspoon, 
Judge. 

Jeer  M.  Way  was  convicted  of  murder,  and 
appealed.  The  judgment  having  been  af- 
firmed, defendant  made  a  motion  for  a  new 
trial  upon  the  ground  of  after-discovered  evi- 
dence. Prom  an  order  granting  a  hearing 
apon  such  motion,  the  state  appeals.  Af- 
flrmed. 

Solicitor  Jervey,  for  the  State.  S.  O.  May- 
field,  for  respondent 

McIVER,  C.  J.  Upon  the  hearing  of  this 
appeal,  this  court  Is  satisfied  that  the  circuit 
judge.  In  his  order  appealed  from,  of  May 
term,  1894,  in  said  county,  properly  construed 
the  order  of  this  court  herein,  dated  the  2d 
day  of  January,  1S94,  and  did  not  err  in 
boldlns  that  It  was  his  duty  thereunder  to 
hear  the  motion  made  by  the  defendant  for 
a  new  trial  on  the  ground  of  after-discov- 
ered testimony.  The  reasons  for  this  conclu- 
sion will  be  set  forth  in  the  opinion  of  this 
court  hereinafter  to  be  filed.  It  is  therefore, 
on  motion  of  respondent's  attorney,  ordered 
and  adjtidged  that  this  appeal  be  dismissed, 
and  the  case  remitted  to  the  circuit  court  for 
the  purpose  of  Its  hearing  such  motion  for  a 
new  trial  on  the  ground  of  after-discovered 
testimony,  according  to  said  order  of  this 
coort,  and  that  the  clerk  of  this  court  do 
forthwith  send  down  to  the  court  below  a 
copy  of  this  order,  duly  certified. 


(March  IS.  1886.) 

GART,  J.  The  defendant  having  been  c(n^- 
vlcted  of  murder,  and  sentenced  to  death,  an- 
appeal  was  taken  to  the  supreme  court,  which' 
court,  after  argument,  sent  down  the  follow- 
ing remittitur:  "It  is  adjudged  by  the  court 
that  the  judgment  of  the  circuit  court  be  af- 
firmed, and  that  the  case  be  remanded  to  th* 
circuit  court  for  Orangebui-g  county  for  the 
purpose  of  having  a  new  day  assigned  for 
the  execution  of  the  sentence  heretofore  Im- 
posed." 17  S.  B.  39.  In  accordance  with 
which,  at  the  May  term,  1893,  the  mandate  of 
the  supreme  court  was  carried  out,  and  a  new 
day  assigned  for  execution.  Thereafter,  to 
wit,  at  the  September  term  of  the  court  of 
general  sessions  for  Orangeburg  county,  the 
defendant,  through  his  counsel,  moved  for  a- 
new  trial  on  the  ground  of  after-discovered 
evidence,  whereupon  his  honor,  Judge  Norton, 
after  reciting  the  previous  history  of  the  case, 
ordered  and  adjudged  as  follows:  "After  ar- 
gument by  counsel  as  to  my  Jurisdiction  to- 
hear  the  motion,  I  decline  to  hear  the  motion, 
for  the  reason  that  the  circuit  court  has  no 
jurisdiction  to  hear  a  motion  for  a  new  trial 
on  the  ground  of  after-discovered  evidence 
after  an  appeal  to  the  supreme  court,  and  an 
affirmance  of  the  Judgment  appealed  from, 
and  the  case  has  been  remanded  for  the  pur- 
pose of  assigning  a  new  day  for  the  execu- 
tion of  the  sentence,  and  such  new  day  has 
been  assigned  by  the  circuit  court.  My  rea- 
sons for  refusing  to  hear  the  motion  in  the 
case  at  bar  are  the  same  assigned  by  me  in 
the  case  of  State  v.  Turner,  recently  heard' 
by  me  on  a  similar  motion,  and  which  has. 
recently  been  passed  upon  and  sustained  by 
the  supreme  court  [17  S.  B.  752,  885.]  I 
am  unable  to  distinguish  between  the  present 
case  and  the  case  of  State  v.  Turner,  above 
referred  to,  In  so  far  as  the  motion  for  a  new 
trial  Is  concerned;  and,  upon  the  authority  of 
that  case,  I  decline  to  hear  the  motion,  as, 
from  my  view,  I  have  no  jurisdiction."  An 
appeal  having  been  taken  from  this  order  by 
the  defendant.  It  came  up  to  be  heard  by  the 
supreme  court  at  the  November  term,  1893, 
whereupon  a  motion  was  made  by  the  appel- 
lant that  the  appeal  be  suspended,  and  that 
the  defendant  have  leave  to  apply  to  the  cir- 
cuit court  for  a  new  trial  on  the  ground  of 
after-discovered  evidence.  Chief  Justice  Mc- 
Iver,  delivering  the  opinion  of  the  court  (40 
S.  C.  297,  18  S.  E.  676),  said:  "But  as  the 
supreme  court  has  not  been  Invested  with 
power  to  determine  qui'stlons  of  fact  except 
In  a  class  of  cases  to  which  the  present  case 
does  not  belong,  and  as  the  determination  of 
a  motion  for  a  new  trial  on  the  ground  of 
after-discovered  evidence  necessarily  involves 
the  determination  of  questions  of  fact  though 
questions  of  law  also  may  sometimes  be  In- 
volved, It  Is  very  obvious  that  this  court  has 
no  power  to  decide  such  a  motion.  And,  as- 
the  circuit  court  cannot  exercise  any  juris- 
diction In  a  case  while  an  appeal  Is  pending 
the  practice  has  been  adopted,  from  the  ne- 
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ccsslty  of  the  case,  of  suspending  the  appeal 
for  the  purpose  of  enabling  the  moving  party 
to  apply  to  the  circuit  court— a  tribunal  which 
Is  invested  with  the  power  to  determine  ques- 
tions of  fact— for  a  new  trial  upon  the  ground 
of  after-discovered  evidence,  provided  a  prop- 
er showing  Is  made  to  this  court  for  that  pur- 
pose. The  only  lnquii7  for  this  court  is 
whether  the  appellant  has  made  a  prima 
facie  showing,  leaving  it  entirely  for  the 
court  to  determine  whether  the  showing  made 
Is  sufficient,  uninfluenced  by  the  fact  that 
this  court  has  determined  that  a  prima  facie 
showing  has  been  made  here,  for  such  prima 
facie  showing  may  be  rebutted  or  overthrown 
by  the  showing  before  the  circuit  court. 
•  *  *  It  is  therefore  ordered  that  the  appel- 
lant have  leave  to  apply  to  the  circuit  court 
for  a  new  trial  upon  the  ground  of  after- 
discovered  evidence,  and  that  the  result  of 
such  motion  be  certified  to  this  court  by  the 
circuit  Judge  before  whom  the  motion  is 
made,  and,  for  this  purpose,  that  the  present 
appeal  be  suspended  imtll  the  coming  in  of 
such  certificate."  In  accordance  with  this 
mandate,  at  the  May  tei-m,  1894,  of  the  court 
of  general  sessions,  the  defendant  did  apply 
to  the  said  court  for  a  new  trial  on  the 
groimd  set  forth  before  the  supreme  court 
Whereupon,  objection  behig  made  by  the 
solicitor,  on  the  several  grounds  set  fortu  in 
the  exceptions,  to  the  Jurisdiction  of  the  cir- 
cuit court  to  entertain  such  motion,  his  honor, 
Judge  Witherspoon,  after  argument,  ordered 
and  adjudged  as  follows:  "This  case  came 
before  me  on  a  motion  by  the  defendant  for 
A  new  trial  on  after-discovered  evidence. 
The  solicitor  on  behalf  of  the  state  objected 
to  the  hearing  of  the  motion  on  the  ground 
tbx^t  this  court  had  no  Jurisdiction  to  hear 
such  motion.  After  due  consideration  of  the 
remittitur  herein,  and  the  order  of  the  su- 
preme court  suspending  the  appeal  and  grant- 
lag  the  defendant  leave  to  apply  to  the  circuit 
court  for  a  new  ti'lal  upon  the  ground  of 
after-discovered  evidence,  and  after  argu- 
ment of  counsel,  I  feel  constrained  to  hold 
that  It  Is  the  duty  of  this  court  to  entertain 
the  motion."  The  solicitor  having  excepted 
and  given  notice  of  appeal  in  open  court,  the 
presiding  Judge  ordered  that  further  proceed- 
ings in  the  circuit  court  be  stayed  until  the 
determination  of  the  appeal  upon  this  ques- 
tion. The  solicitor  appealed  upon  eight  ex- 
ceptions, which  raised  practically  but  the 
single  question,  did  the  circuit  Judge  correct- 
ly construe  the  order  of  the  supreme  court? 
It  was  the  object  of  the  supreme  court,  In 
suspending  the  hearing  of  the  appeal  and 
granting  the  defendant  leave  to  make  a  mo- 
tion In  the  circuit  court  for  a  new  trial  on  the 
ground  of  after-discovered  evidence,  that 
the  circuit  court,  on  such  motion  being  made, 
should  hear  the  testimony  offered,  decide  said 
motion  on  its  merits,  and  certify  the  result 
to  this  court  The  circuit  Judge  was  correct 
In  his  construction  of  said  order,  and  the  ex- 
ceptions are  overruled.  The  order  in  accord- 
ance with  these  views  has  already  been  filed. 


POWELL  V.  ROBEBSON  et  al. 
(Supreme  Court  of  South  Carolina.     March  29, 
1885.) 
Review  i.x  AprSAL. 
The  conclusion  reached  by  the  trial  court 
on  qneations  of  fact  alone  will  not,  on  appeal, 
be  disturbed,  unless  it  is  without  evidence  to  sus- 
tain  it,   or   is    contrary   to   the   overwhelming 
weight  of  the  testimony. 

Appeal  from  common  pleas  circuit  court  of 
Aiken  county;  J.  J.  Norton,  Judge. 

Action  by  Mary  A.  Powell  against  William 
Roberson  and  others  to  foreclose  an  equita- 
ble mortgage.  Defendant  James  Powell  ap- 
peals from  a  Judgment  denying  him  afltrma- 
tlve  relief  against  his  codefendant  Caesar 
Moore,     Affirmed. 

The  following  are  the  exceptions  of  James 
Powell:  "Take  notice  that  the  defendant 
James  Powell  appeals  from  the  decree  of 
hla  honor,  Judge  Norton,  herein,  to  the  su- 
preme court  of  this  state,  and  will  move  said 
coiu"t  to  reverse  the  same  upon  the  following 
grounds,  to  wit:  (1)  That  from  the  evidence 
it  appears  that  the  defendant  Caesar  Moore 
la  indebted  to  the  defendant  James  Powell, 
by  the  condition  of  the  bond.  In  the  sum  of 
one  hundred  dollars,  with  interest  at  10  per 
cent  per  annum  from  July  29, 1889,  and  that 
his  honor  erred  In  not  so  finding.  (2)  That 
it  further  appears  from  the  evidence  that  the 
bond  was  conditioned  so  that  the  defendant 
Caesar  Moore  would  pay  imto  said  James 
Powell  all  future  notes  that  he  might  owe 
unto  him,  to  the  amount  of  one  hundred  dol- 
lars, with  Interest  thereon  at  10  per  cent,  per 
annum.  That  It  appears  by  the  clear  w^gtat 
of  the  evidence  that  said  Caesar  became  in- 
debted to  James  Powell,  since  the  execution 
of  said  bond.  In  the  sum  of  seventy-five  dol- 
lars on  a  note  dated  February  26,  1890,  and 
also  upon  a  note  dated  June  6,  1890,  for  ten 
dollars,  and  also  upon  a  Hen  for  twenty  dol- 
lars dated  April  11,  1892.  That  It  appears 
from  the  evidence  that  said  obligations  were 
due  to  said  Powell  and  unpaid,  and  his  hon- 
or erred  In  not  so  deciding.  (3)  That  his 
honor  erred  in  finding  that  Caesar  Moore  had 
paid  his  indebtedness  to  James  Powell,  for 
each  finding  Is  against  the  weight  of  the 
evidence.  (4)  That  his  honor  erred  In  finding 
that  the  Hen  to  Shade  Woodward  was  Told: 
for  It  Is  submitted  that,  while  it  may  have 
been  void  as  to  some  subsequent  creditor 
who  might  attempt  to  force  a  Junior  lien. 
yet  as  against  the  lienor  It  Is  a  valid  debt 
because  he  would  be  estopped  from  denying 
the  same;  and  his  honor  erred  In  not  decid- 
ing the  same  to  be  valid." 

The  following  are  the  exceptions  of  Robot 
Moore:  "Following  up  the  notice  of  appeal 
herein,  the  defendant  Robert  Moore  will  ask 
the  supreme  court  to  reverse  the  decree  of 
his  honor.  Judge  Norton,  upon  the  following 
grounds,  to  wit:  (1)  It  Is  respectfully  sub- 
mitted that  his  honor  erred  in  finding  that 
Stepney  Moore  settled  upon  the  tract  of  land, 
the  subject  of  this  action,  soon  after  the  war. 


Digitized  by 


Google 


S.  G.) 


DUNN  0.  TOWN  COUNCIL  OF  BABNWELL. 


815 


and  that  he  had  bought  said  land  from  De 
Caradeuz.  (2)  That  his  honor  erred  In  find- 
ing that  the  children  of  Stepney  Moore  had 
ever  held  the  possession  of  the  land,  or  ex- 
ercised any  rights  of  ownership  over  It.  ai 
the  heirs  at  law  of  their  father.  (3)  That 
there  was  no  evidence  showing  that  De  Cara- 
deux  or  Stepney  Moore  ever  had  legal  title 
to  said  tract  of  land,  and  that  the  circuit 
judge  erred  in  so  finding.  (4)  That  the  evi- 
dence conclusively  shows  that  Rx>bert  Moore, 
Sr,  and  his  legal  representatives,  held  the 
land  adversely  for  more  than  twenty  years; 
and  the  circuit  Judge  erred  in  not  so  finding. 
(5)  Because  It  appears  from  the  evidence  that 
Robert  Moore,  the  elder,  held  the  lands  in 
question  adversely  in  his  own  right  from  the 
(late  of  the  assignment  of  the  tax  deed  up  to 
his  death,  and  that  after  his  death  his  heli-s 
at  law  continued  to  hold  the  same  adversely 
for  a  period  sufficient  to  give  them  a  good  ti- 
tle under  the  statute  of  limitations,  and  hence 
Itobert  Moore,  the  younger,  has  a  good  title 
by  such  possession  to  an  imdivided  one-third 
part  thereof  in  fee;  and  his  honor  eii'ed  in 
not  so  finding." 

Croft  &  Chafee,  for  appellant  O.  C.  Jor- 
dan, for  respondent  Robert  Moore.  Bates  & 
Slmma,  for  respondent  Caesar  Moore. 

McIVBR,  C.  J.  The  phiintlff  brought  this 
action  to  foreclose  an  equitable  mortgage 
held  by  her  against  the  defendants  William 
and  Sarah  Robersou,  and  the  other  defend- 
ants were  made  parties  as  having  or  claim- 
ing some  interest  in  the  mortgaged  premises. 
The  judgment  being  satisfactory  to  the 
plaintiff,  as  wdl  as  to  the  two  defendants 
against  whom  she  prayed  for  foreclosure, 
there  is  no  appeal  upon  tlie  part  of  either  of 
these  parties,  and  hence  that  branch  of  the 
case  need  not  be  further  stated  olr  consid- 
ered. The  defendant  Robert  Moore,  how- 
ever, did  appeal,  but,  as  his  appeal  was  dis- 
missed under  rules  8  and  11  of  this  court,  it 
requlrea  no  fnrtber  consideration.  The  de- 
fendant Powell  in  his  answer  aet  up  a  claim 
for  affirmative  relief  against  his  codef endant 
Caesar  Moore,  and,  his  claim  having  been 
dismlsaed  by  his  bonw.  Judge  Norton,  he  ap- 
peals upon  the  several  grounds  set  out  In  the 
record.  This  claim  of  said  Powell  was  for 
the  foreclosure  of  a  mortgage,  to  which  the 
defendant  Caesar  Sloore  pleaded  payment 
and  satisfaction  of  the  mortgage  debt,  which 
plea  of  i)ayment  was  sustained  by  the  cir- 
cuit judge.  All  of  tlie  grounds  of  appeal 
taken  by  Powell,  with  the  exception  of  the 
fourth,  which  was  abandoned  on  the  argu- 
ment here,  present  nothing  but  questions  of 
fact,  pure  and  simple,  and,  under  the  well- 
settled  rule,  the  conclusion  reached  by  the 
circuit  judge  will  be  accepted  by  this  court 
unless  it  is  without  any  evidence  to  sustain 
it,  or  is  contrary  to  the  overwhelming  weight 
of  the  testimony.  Now,  it  is  very  clear  that 
the  conclusion  reached  by  the  circuit  judge 
Is  not  without  any  evidence  to  support  it,  for 


not  only  Caesar  Moore  himself  t>!8tifiee  to 
full  payment,  but  he  also  produces  a  disin- 
terested witness  who  testifies  to  the  same 
effect.  It  is  equally  clear  that  Judge  Norton's 
conclusion  la  not  against  tho  overwhelming 
weight  of  the  evidence,  for,  on  the  contrary, 
a  careful  examination  of  the  evidence  con* 
vluces  us  that  the  weight  of  the  evidence  Is 
in  favor  of  the  view  adopted  by  the  circuit 
Judge.  To  the  explicit  and  positive  testi- 
mony of  Caesar  Moore,  and  that  of  his  dis- 
interested witness,  Sam  Gantt,  who  seems 
to  have  acted  as  an  agent  for  Caesar  Moore 
in  mailing  the  settlement  with  Powell,  the 
latter  makes  no  "veiy  clear  denial,"  as  the 
circuit  Judge  expresses  it  On  the  contra- 
ry, he  spenl^s  Indetluitely.  For  example, 
when  asked  about  the  settlement  testified  to 
by  Sam  Gantt,  when  he,  Powell,  cast  up 
the  account  of  Caesar  Moore,  and  ascer- 
tained that  the  balance  due  him  was  $48, 
which  was  settled  by  his  agreeing  to  take  the 
horse  at  $55,  and  account  for  the  overplus, — 
$7,— he  says:  "Never  made  any  such  settle- 
ment, unless  it  was  to  settle  open  accounts, 
or  something  that  way."  The  whole  testi- 
mony of  Powell  Impresses  us  as  being  more 
of  an  argumentative  than  of  a  positive  char- 
acter, and  characterized  by  an  indefinite- 
ness,  which  might  have  been  made  more  def- 
inite by  the  production  of  his  books,  which 
he  admits  he  kept,  especially  when  he  speaks 
of  certain  payments,  claimed  by  Caesar 
Moore  to  have  l>een  made  on  the  mortgage, 
as  having  been  made  on  the  open  accounts. 
He  seems  to  argue  from  the  fact  that  he  re- 
tained the  possession  of  the  mortgage,  which 
he  says  was  never  demanded  of  him,  though 
Sam  Gantt  testifies  explicitly  to  the  contra- 
ry, that  the  mortgage  could  not  have  been 
paid;  and  he  argues  that,  as  it  was  his  cus- 
tom to  give  receipts,  he  could  not  have  given 
one,  as  Sam  Gantt  distinctly  swore  he  did, 
upon  the  final  settlement  of  the  balance  of 
$48,  which  receipt  had  been  lost  Without 
noticing  other  instances  in  which  there  is 
clearly  a  conflict  in  the  testimony,  it  is  suffi- 
cient to  say  that  where  there  is  a  conflict  of 
testimony  this  court  will  rarely,  if  ever,  dis- 
turb the  finding  below;  and  we  certainly 
will  not  do  80  in  this  case,  where  we  think 
the  preponderance  of  the  evidence  was  in  fa- 
vor of  the  respondents.  The  judgment  of 
this  court  is  that  the  judgment  of  the  circuit 
court  be  affii-med. 


DUNN  V.  TOWN  COUNCIL  OP  BARN- 
WELL. 

(Supreme  Court  of  South  Carolina.     March  20, 
1885.) 

Cities— Liabilities— Depkctive  Btkebts. 
Act  1892  (21  St  at  Large,  91;  Rev.  St 
189.%  f  loS'-'),  entitled  "An  act  providing  for  a 
riKht  of  action  nfminst  a  munici|Ml  corporation 
by  reason  of  defects  in  the  repair  of  streets," 
provides  that  any  person  injured  through  a  de 
feet  in  any  street,  or  by  reason  of  defect  or  mi' 
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management  of  anything  nnder  control  of  the 
corporation,  may  recover  actual  damage  sustain- 
ed, provided  that  the  corporation  shall  not  be 
linhle  unless  said  defect  was  occasioned  by  its 
neglect  or  mismanagement.  Hdd,  that  the  city 
is  only  liable  for  injuries  caused  by  "defects 
in  the  street,  or  by  its  miamanagement  in  making 
rppnira  of  the  street,  and  not  for  injuries  to 
plaintiff's  horse  caused  by  its  becoming  fright- 
ened at  merchandise  negligently  allowed  to  be 
displayed  on  the  street. 

Appeal  from  common  pleas  circuit  court  of 
Barnwell  county;   D.  A.  Townsend,  Judge. 

Action  by  Uriah  Dmm  against  the  town 
council  of  Barnwell.  There  was  a  judgrment 
for  defendants,  and  plaintiff  appeala  Affirm- 
ed. 

James  E.  Davis,  for  appellant.  Bellinger, 
Townsend  &  O'Bannon,  for  respondents. 

lIcIVER.  0.  J.  The  sole  question  present- 
ed by  this  appeal  Is  whether  the  circuit  judge 
erred  in  sustaining  a  demurrer  to  the  com- 
plaint, based  upon  the  ground  that  the  facts 
stated  therein  are  not  sufficient  to  constitute 
a  cause  of  action.  To  determine  this  ques- 
tion it  Is  necessary  first  to  ascertain  what  are 
the  facts  stated  in  the  complaint  Omitting 
the  merely  formal  allegations,  these  facts  are 
substantially  stated:  (1)  That  It  is  made  the 
duty  of  defendants  to  keep  the  streets  of  the 
town  "In  good  order,  to  cause  to  be  removed 
therefrom  all  obstructions  of  whatever  kind, 
■o  that  persons  traveling  thereon  might  pass 
and  repass  with  safety."  (2)  That  a  certdln 
street  in  said  town,  known  as  "Main  street," 
"was  and  is  much  used  by  the  citizens  thereof 
and  the  public  generally,  so  much  so  that  said 
duty  of  said  defendants  becomes  a  matter  of 
public  concern."  (3)  That  on  the  23d. of  Sep- 
tember, 1893,  the  defendants  "negligently  al- 
lowed to  be  placed  and  maintained  In  said 
street,  at  a  point  where  the  same  was  very 
narrow,  a  dangerous  obstruction,  commonly 
called  a  'booth,'  or  long  table  on  which  they 
allowed  persons  to  display  goods,  wares,  and 
merchandise  for  sale,  and  by  maintaining  the 
same  there  the  said  street  was  rendered  un- 
safe to  persons  riding  or  driving  thereon."  (4) 
Tljat  on  the  day  above  mentioned  "the  defend- 
ants negligently  allowed  the  narrow  pass  in 
said  street,  caused  as  aforesaid,  to  be  thronged 
with  vehicles  of  various  kinds,  and  to  remain 
therein  for  an  unreasonable  time,  and  the 
plalntlfr,  who  was  at  the  time  the  owner  of  a 
valuable  horse,  of  the  value  of  one  hundred 
and  fifty  dollars,  and  while  the  same  was  be- 
ing ridden  along  said  street,  without  any  fault 
on  the  part  of  the  plaintiff,  and  while  attempt- 
ing to  ride  between  said  throng  and  booth,  or 
table,  as  aforesaid,  which  was  the  only  ap- 
parent safe  way  along  said  street  at  said 
time,  the  said  horse  became  greatly  frightened 
at  the  flaming  goods  displayed  at  and  upon 
said  table,  and  ran  against  the  point  of  a 
buggy  shaft,  which  was  congregated  In  said 
street  as  aforesaid,  seriously  injuring  said 
horse,  and  causing  Its  death,  to  the  damage 
of  the  plaintiff  one  hundred  and  fifty  dollars." 

Inasmuch  a»  It  Is  the  settled  law  of  this 


•tate  that  a  municipal  corporation,  charged  by 
its  charter  with  the  duty  of  keeping  in  proper 
repair  the  streets  or  public  highwHys  within 
the  corporate  limits.  Is  not  liable  to  a  civil  ac- 
tion for  damages,  at  the  suit  of  an  Individual 
who  has  sustained  an  injury,  tither  in  person 
or  property,  by  reason  of  a  failure  on  the  part 
of  the  corporation  to  i)erform  such  duty,  in 
the  absence  of  a  statute  Imposing  such  liabil- 
ity, we  must  next  Inquire  whether  we  have 
I  any  statute  upon  the  subject,  and,  if  so,  what 
are  its  terms.  The  statute  referred  to,  and  re- 
lied upon  by  the  appellant  as  authorizing  the 
action,  is  the  act  of  1892  (21  St  at  Large,  91), 
Incorporated  in  Rev.  St.  1893  as  section  1582. 
The  terms  of  that  statute  are  as  follows: 
"That  any  person  who  shall  receive  bodily  in- 
jury or  damages.  In  his  person  or  property, 
through  a  defect  In  any  street,  causeway, 
bridge  or  public  way,  or  by  reason  of  defect 
or  mismanagement  of  anything  under  control 
of  the  corporation,  within  the  limits  of  any 
town  or  city,  may  recover  In  an  action  against 
the  same,  the  amount  of  actual  damage  sus- 
tained by  him  by  reason  thereof.  If  any  such 
defect  In  a  street,  causeway  or  bridge  existed 
before  soch  Injury  or  damage  occurred  such 
damage  shall  not  be  recovered  by  the  person 
so  Injured  if  his  load  exceed  the  ordinary 
weight:  Provided.  The  said  corporation  shall 
not  be  liable  unless  said  defect  was  occasioned 
by  its  neglect  or  mismanagement"  The  sec- 
ond proviso,  relating,  as  it  does,  to  contribu- 
toiry  negligence,  not  being  pertinent  to  the 
present  inquiry,  need  not  be  set  out  It  is  ap- 
parent from  the  title  of  this  act  as  well  as 
from  the  terms  used  in  the  body  of  the  act 
tiiat  the  sole  purpose  was  to  give  a  person  who 
had  sustained  an  injury  by  reason  of  a  defect 
in  a  street  a  right  of  action  to  recover  dam- 
ages for  such  injury.  The  title  of  the  act  is 
as  follows:  "An  act  providing  for  a  right  of 
action  against  a  municipal  corporation  for 
damage  sustained  by  reason  of  defects  in  the 
repair  of  streets,  sidewalks  and  bridges  wltta- 
ID  tbe  limits  of  said  municipal  corporation." 
And  It  is  manifest  that  the  purpose  thus  de- 
clared in  the  title  was  adhered  to  in  the  body 
of  the  act;  especially  from  the  language  used 
in  the  proviso  above  set  out  where  it  is  de- 
clared that  the  corporation  should  not  be  lia- 
ble "unless  said  defect  was  occasioned  by  its 
neglect  or  mismanagement"  indicating  voy 
clearly  that  the  term  "mismanagement"  as 
used  In  a  previous  part  of  the  act  meant  mis- 
management in  making  repairs  on  the  streets, 
so  that  the  corporation  should  be  held  liable, 
not  only  for  neglect  in  making  the  repairs  on 
the  street,  but  also  for  mismanagement  of 
anything  under  the  control  of  the  corporatloD 
In  making  such  repairs.  There  is  nothing 
whatever  in  the  act  Indicating  an  intention  on 
the  part  of  the  legislature  to  make  a  municipal 
corporation  liable  for  any  other  nonfeasance 
or  misfeasance  on  its  part,  except  such  as  was 
connected  with  the  keeping  of  the  streets,  etc., 
in  proper  and  safe  repair.  Now,  in  this  case 
it  Is  very  apparent  that  there  is  no  allegation 
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in  tlie  complaint  that  the  injury  complained  of 
arose  from,  or  was  caused  by,  any  neglect  or 
mismanagement  on  tiM  part  of  the  defend- 
ants In  keeping  the  streets  of  the  town  In  prop- 
o-  and  safe  repair.  On  the  contrary,  the  al- 
legation is  that  the  injury  resulted  from  the 
fright  taken  by  plaintiff's  horse  at  certain  ol>- 
JectB  exposed  for  sale  in  the  streets  of  the 
town,  and  was  not  in  any  wise  due  to  any 
fault  of  defendants  in  allowing  any  defects  In 
(lie  street  to  remain  unrepaired,  or  any  mis- 
management In  making  the  repairs.  On  the 
contrary,  one  of  the  allegations  in  the  com- 
plaint is  that  there  was  an  "apparent  safe 
way  along  said  street  at  said  time,"  over 
which  plaintiff  could  have  safely  passed  but 
for  the  fright  ills  horse  took  at  ceitain  goods, 
wares,  and  merchandise  displayed  for  sale. 
This  does  not  give  the  plaintiff  any  cause  of 
action,  either  under  the  statute  or  at  common 
law,  aa  has  been  held  by  this  court  In  several 
cases,  when  called  upon  to  construe  a  previous 
statute  of  similar  tenor,  so  far  as  the  present 
question  is  concerned,  though  differing  in 
some  other  respects  not  pertinent  to  the  pres- 
ent inquiry.  See  what  Is  said  in  Acker  v.  An- 
derson Co., 20  S.  Cat  page  498,  where,  though 
tlie  point  was  not  decided,  because  not  neces- 
saty  to  tliat  case,  yet  a  very  strong  intimation 
was  thrown  out  in  favor  of  our  view.  See, 
also,  Brown  v.  Laurens  Co.,  38  S.  C.  282, 17  S. 
R  21,  and  Mason  v.  Spartanburg  Co.,  40  S.  0. 
390,  10  S.  E.  15,  whore  the  point  is  decided. 
The  cases  from  Massachusetts  and  Maine  cit- 
ed by  respondents'  counsel  seem  to  support 
the  same  view.  The  Judgment  of  this  comt 
Is  tliat  the  Judgment  of  the  circuit  court  be 
affirmed. 


OARLIN6TON  et  al.  v.  COPELAND. 
(Sopreme  Court  of  South  Carolina.  March  28, 
18»5.) 
Iwfxcrrox— Di«soLt;Tio!f — DAsrAOBS. 
On  the  dissolution  of  an  injunction  en- 
joining a  Judgment  creditor,  oa  the  gronnd  of 
his  insolvency,  trom  collecting  a  judgment  re- 
covered in  another  action,  sued  out  in  an  action 
by  the  Judgment  debtor  to  recover  a  claim 
against  the  Judgment  creditor,  the  injunction 
hsring  lieen  dissolved  becanse  of  the  debtor's 
{ailnre  to  recover  on  his  claim,  the  Judgment 
creditor  is  not  entitled  to  recover,  as  damages, 
attorney  fees  paid  for  an  unsnccessfu!  attempt 
to  procare  the  diasointion  of  the  injunction  be- 
fore the  final  hearing  on  its  merits  of  the  Judg- 
ment debtor's  claim. 

Appeal  from  common  plee^  circuit  court  of 
Lanrens  county;    Ernest  Gary,  Judge. 

Action  by  Mary  Y.  Garllngton  and  another 
against  George  P.  Copeland.  From  a  Judg- 
ment denying  defendant  damages  on  the  dls- 
solatlon  of  an  injunction,  he  appeals.  Af- 
firmed. 

The  report  of  the  master,  referred  to  In  the 
opinion,  was  as  follows: 

"The  order  of  this  court  passed  herein  on 
tha  20th  day  of  May,  1890,  provides,  amongst 
other  things,   that  said  causa  be^  and  the 


same  is  hereby,  referred  to  C.  D.  Barksdale, 
Esq.,  master  for  said  county,  to  ascertain  and 
report  to  this  court  what  amount  of  damage 
said  defendant  has  sustained  by  reason  of 
said  injunction.  If  any,  with  leave  to  report 
any  special  matter.  References  have  been 
held  under  this  order,  and,  they  l>eing  now 
ended,  I  submit  the  following  aa  my  report: 
"The  facts  necessary  to  l>e  considered  in 
determining  the  question  involved,  as  to 
whether  the  defendant,  Copeland,  is  entitled 
to  recover  any  damage  of  plaintiffs  on  ac- 
count of  the  injunction  obtained  by  plain- 
tiffs herdn,  are,  to  some  extent,  set  out  In 
the  opinion  of  the  supreme  court  in  this  case, 
as  reported  in  25  S.  a,  at  pages  42,  43.  It 
appears  that  the  defendant,  George  P.  Cope- 
hind,  i-ecovered  a  Judgment  about  the  30tta 
of  August,  1884,  against  George  F.  Young, 
one  of  the  plaintiffs  herein,  and  the  land  of 
the  said  Young  liaving  been  levied  upon,  and 
being  about  to  lie  sold  under  said  Judgment, 
this  action  was  commenced  for  the  purpose 
of  requiring  tbe  said  George  P.  Copeland  to 
account  to  these  plaintiffs  for  the  rents  and 
profits  of  certain  lands  of  plaintiffs,  and  to 
enjoin  and  restrain  the  enforcement  of  said 
Judgment  until  tlie  determination  of  this  case 
upon  its  merits.  On  hearing  the  verifled  com- 
plaint. Judge  Pressley  passed  an  order  requir- 
ing the  said  George  P.  Copeland  to  show  cause 
why  the  iQjimctlon  should  not  be  granted. 
This  i-ule  to  show  cauae  was  heard  by  Judge 
Cothran,  who  granted  the  order  of  injunc- 
tion, stating  his  reasons  therefor  as  follows: 
'(1)  It  Is  apparent  that  the  defendant  herein 
is  greatly  embarrassed,  if,  indeed,  he  Is  not 
Insolvent.  (2)  Improvident  action  on  my  part 
would,  in  one  event  at  least,  seriously  affect 
the  rights  and  interest  of  the  plahitlfCs.  (3) 
The  matters  Involved  are  important  and  very 
oompilcaled,  and  it  is  liazardous  to  determine 
such  on  the  perfunctory  proceedings  by  mo- 
tion. (4)  No  Injury  to  the  defendant,  other 
than  such  as  may  result  from  delay,  can  oc- 
cur to  him,  which  is  not  comparable  to  that 
which  the  plaintiffs  may  sustain  if  their  claim 
is  found  to  be  meritorious.  That  would  be 
irreparable.  The  other  may  be  amply  pro- 
vided against  by  bond  and  security.'  In  com- 
pliance with  this  order.  It  seems  that  a  bond 
was  duly  given  and  executed  by  these  plain- 
tiffs in  the  sum  of  five  hundred  dollars, 
though  it  is  not  produced  here,  because  It 
seems  it  cannot  now  be  found  in  the  clerk's 
ofilce.  This  order  of  Judge  Cothran  was  ap- 
pealed from  by  the  defendant,  Copeland,  but 
the  appeal  was  dismissed  by  the  supreme 
court  upon  the  ground  that  the  order  was  not 
appealable.  25  S.  C.  41.  So  the  injunction 
stood  as  it  was  until  the  final  determination 
of  the  suit  upon  its  merits,  which  being  in 
the  defendant's  favor,  the  injunction  was 
then  dissolved.  It  may  t>e  said  here  that 
the  case  was  decided  on  the  circuit  in  favor 
of  the  plaintiffs,  and  a  Judgment  pronounced 
In  their  favor,  for  a  considerable  sum,  against 
the  defendant;    but  this  Judgment  was  re 
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versed  by  tbe  supreme  court  upon  the  single 
ground  that  plaintiffs'  title  to  the  land  from 
which  defendant  bad  gotten  the  rents  and 
profits  was  not  complete  before  tbe  com- 
mencement of  the  action.  It  is  a  fact  that 
prior  to  the  commencement  of  this  action  the 
defendant  herein,  George  P.  Copeland,  made, 
executed,  and  delivered  to  Messrs.  Holmes  & 
Simpson  a  paper  in  the  following  words:  'I 
hereby  authorize  Messrs.  Holmes  &  Simpson 
to  collect  the  funds  due  me  from  Geoi*ge  F. 
Young  on  judgment  I  have  against  him,  and 
also  the  amount  due  me  on  the  note  against 
Hasting  Dial's  estate  by  R.  P.  Todd,  and 
apply  tbe  same  to  the  oldest  judgments 
against  me,  and  I  hereby  assign  the  same  to 
them  for  that  purpose.'  This  paper  was  dat- 
ed 16th  of  October,  1884.  The  defendant, 
George  P.  Copeland,  paid  to  his  attorneys  a 
fee  of  $250  for  the  purpose  Of  having  tbe  In- 
junction dissolved,  and  he  also  paid  them  a 
fee  of  $500  for  other  services  in  the  case,  but 
at  what  particular  times  these  fees  were  paid 
does  not  appear  from  the  testimony.  The 
whole  of  the  principal  and  interest'  which 
was  due  upon  the  judgment  recovered  by 
George  P.  Ctopeland  against  George  P.  Young, 
as  aforesaid,  was  paid  to  Messrs.  Holmes  & 
Simpson,  as  tbe  assignees  thereof,  after  the 
determination  of  this  case  on  its  merits,  who 
applied  the  proceeds  thereof  to  the  oldest 
judgments  against  the  said  Copeland,  as  pro- 
vided by  the  terms  of  the  said  assignment. 
The  defendant,  Copeland,  now  claims  that  he 
has  been  damaged  to  the  amount  of  the  at- 
torney's fee  paid  by  him  for  the  purpose  of 
having  the  hijunctlon  dissolved,  to  wit,  two 
hundred  and  fifty  dollars,  with  interest.  The 
foregoing  are  about  the  facts  of  this  matter, 
as  I  understand  them.  I  conclude,  as  mat- 
ter of  law,  that  the  defendant  is  not  entitled 
to  recover  of  these  plaintiffs  any  damages  at 
all;  and  I  will,  as  briefly  as  I  can,  state  the 
reasons  upon  which  I  base  this  conclusion : 

"(1)  It  is  seen  by  the  foregoing  statement 
of  facts  that  It  was  highly  imjMrtant  to 
these  plaintiffs  that  tbe  defendant,  Copeland, 
should  not  be  permitted  to  proceed  with  the 
collection  of  his  judgment  against  the  plain- 
tiff Young  until  this  case  was  determined 
upon  its  merits,  because  If  he  was  allowed 
to  do  80,  and  tbe  court  should  finally  render 
a  judgment  In  favor  of  plaintiffs  herein, 
such  judgment  would  practically  amount  to 
nothing,  for  tbe  reason,  as  stated  by  Judge 
Cothran  In  the  restraining  order,  that  tbe 
said  Copeland  was  'greatly  embarrassed.  If, 
indeed,  he'  was  *not'  then  Insolvent';  and 
such  being  the  case,  if  the  injunction  had 
not  been  granted,  and  the  Copeland  judg- 
ment had  been  forthwith  collected  In  full, 
the  Injury  to  plaintiffs  would  have  been  1r^ 
reparable,'  in  the  event  they  succeeded  In 
obtaining  a  judgment  against  Copeland  in 
this  action.  And  as  we  have  seen,  they  very 
nearly  succeeded  in  this,  as  tbe  case  was  de- 
cided in  their  favor  on  circuit,  which  deci- 
sion was  reversed  by  tbe  supreme  court  up- 


on the  single  ground  that  their  title  was  not 
perfect  at  the  commencement  of  the  action. 
The  injunction,  therefore,  was  not  lmprope^ 
ly,  wrongfully,  op  Improvidently  sued  out 
Mr.  High,  in  his  work  on  Injuncttons,  oo 
page  lOGl,  In  section  lOS.").  lays  down  this 
proposition:  'A  reasonable  amount  of  com- 
pensation paid  as  counsel  fees  in  procuring  ih* 
tCmolution  of  an  Injunction  msy  be  recovered 
in  an  action  upon  tbe  bood,  or  in  tbe  assess- 
ment of  damas;es  in  the  injunction  suit  after 
dissolution,  when  that  practice  prevails,  if  Ou 
inju/irti'on  was  improperly  or  wrongfully  tnci 
out;  the  amount  being  limited  to  fees  paid 
counsel  for  procuring  the  dittoluU'on,  and  not 
for  defending  the  entire  case.'  (Italics  mine.) 
And  In  section  1686.  p.  1063,  he  further  says: 
'The  allowance  of  counsel  fees  as  damages 
upon  dissolving  an  injunction  Is  based  upon 
the  fact  that  defendant  has  been  eompeUetl  to 
employ  aid  in  ridding  himself  of  an  un/««<  re- 
striction, which  has  been  placed  upon  bim  by 
tbe  action  of  plaintiff.  And  the  true  test  with 
regard  to  allowance  of  counsel  fees  as  damages 
would  seem  to  be  that  if  they  are  neeauiari'ii 
incurred  in  procuring  the  dimolution  of  tbe 
injunction,  when  that  it  the  tole  reli^  tou-jht 
by  the  action,  tbey  may  be  recovered ;  but 
if  tbe  injunction  is  only  anciUary  to  the 
principal  object  of  tbe  action,  and  the 
liability  for  counsel  fees  is  incurred  in  de- 
fending the  action  generally,  the  diteotu- 
lion  of  the  injunction  being  only  ineideatal 
to  tbat  result,  then  such  fees  cannot  be  re- 
covered. Thus,  where  the  principal  pur- 
pose of  the  action  was  to  adjudicate  a  ques- 
tion of  title,  and  an  interlocutory  iujunc- 
tlon  was  obtained,  but  no  motion  was  ever 
made  or  argued  for  its  dissolution,  and  the 
case  was  finally  tried  upon  its  merits  upon 
tbe  question  of  title,  and  decided  in  favor 
of  defendants,  and  the  injunction  was  tha«- 
upon  dissolved  by  virtue  of  tbe  judgment  up- 
on the  main  controversy,  it  was  held  that 
counsel  fees  for  dissolution  could  not  be  re- 
covered in  an  action  upon  the  bond.'  (Italics 
mine.)  See,  also,  to  the  some  effect,  Sutb. 
Dam.  pp.  64-69,  and  tbe  case  of  Oelrlcks  v. 
Spain,  15  Wall  211,  cited  by  botb  Mr.  High 
and  Mr.  Sutherland,  and  by  our  own  su- 
preme court.  In  the  case  of  Hill  v.  Thomas, 
19  S.  0.  23S,  237.  These  authorities  aeem 
to  me  to  be  conclusive  of  the  matter.  The 
injunction  here  was  only  ancillary  to  the 
principal  object  of  the  action,  and  was  really 
only  dissolved  as  a  necessary  consequence 
of  the  Judgment  upon  tbe  main  controversy, 
and  when  that  judgment  had  been  roidered. 
It  was  never  dissolved  before.  It  is  true  an 
effort  was  made  to  dissolve  It  by  appealing 
from  the  order  to  the  supreme  court,  but,  as 
we  have  seen,  that  court  dismissed  the  ap- 
peal upon  tbe  ground  that  the  order  was  not 
appealable;  that  the  law  does  not  provide 
for  an  appeal  from  such  an  order.  It  was  a 
mistake  then  to  take  that  step,  and  It  was 
for  services  rendered  in  and  aboat  this  mis- 
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taken  effort  to  dissolve  the  Injunction  that 
the  defendant  paid  his  attorneys  the  fee  of 
$250,  which  be  now  elalmi  aa  damages,  as  I 
understand  the  testimony.  Having  taken 
that  step  Improperly,  and  In  the  face  of  the 
provlslona  of  the  law  on  the  subject,  and 
having  failed  to  dissolve  the  Injunction,  that 
expense,  as  It  strikes  me,  was  unnecessarily 
incurred;  and  the  matter  stood  as  If  be  had 
never  made  any  motion  to  dissolve  the  In- 
junction, so  far  as  plaintiffs'  liability  to  him 
for  damages  on  account  of  counsel  fees  paid 
.  therefor  Is  concerned.  'Genei-ally.  the  costs 
and  expenses  of  an  unsuccessful  application 
to  dissolve  win  not  be  allowed,  though  the 
motion  Is  regular,  and  the  court.  In  Its  dis- 
cretion, continues  the  Injunction  to  the  final 
hearing,  and  then  dissolves  It  on  the  merits.' 
Snth.  Dam.  p.  69.  Here  the  motion  was 
not  even  regular,  and  was  denied  upon  that 
ground.— all  the  more  reason.  It  seems  to  me, 
why  the  expense  Incurred  thereby  should 
not  be  allowed. 

"(2)  It  Is  urged  by  plalntitTs'  counsel  here 
that  the  claim  for  damages  must  be  disal- 
lowed for  the  further  reason  that  the  order 
of  Injunction  had  no  restraining  power  upon 
the  enforcement  of  defendant's  Judgment 
against  Young,  because  defendant  had  as- 
signed the  judgment  before  the  commence- 
ment of  this  action,  and  before  the  order  of 
injunction  was  jMSsed,  but,  If  it  had  such  re- 
straining power  upon  his  assignees  of  the 
Judgment,  that  the  payment  by  defendant  of 
counsel  fees  with  the  view  and  for  the  puiv 
pose  of  having  the  Injunction  dissolved  was 
as  If  paid  by  a  mere  volunteer,  since  the  as- 
signment deprived  him  of  all  control  of  or 
Interest  In  the  Judgment  The  Introduction 
of  this  paper  was  objected  to  upon  the 
gronnd  of  Irrelevancy;  and  It  was  also  very 
enmestly  argued  by  counsel  for  defendant 
that  plaintiffs  were  estopped  from  taking 
this  position,  since  the  obtaining  of  the  in- 
junction was  their  act,  and  they  chose  to 
proceed  only  against  this  defendant,  and  did 
not  make  bis  assignees  parties  to  the  appli- 
cation for  the  order.  But  it  seems  that  the 
knowledge  of  the  assignment  first  came  to 
plaintiffs  or  their  counsel  at  the  hearing  of 
the  rule  to  show  cause.  And  it  seems  to 
me  we  must  look  to  the  legal  effect  of  the 
order.  I  am  inclined  to  the  opinion  that  the 
position  first  above  stated,  as  taken  by  plain- 
tiffs'  counsel,  Is  the  correct  one,  or,  in  any 
event,  that  it  was  not  necessary  for  the  de- 
fendant to  employ  counsel  to  dissolve  the  In- 
junction, but  that  was  a  mattn  which  he 
might  well  have  left  to  the  assignees  for  the 
benefit  of  creditors.  If  necessary  for  any  one 
to  do  sa  It  Is  true  that  the  assignees  ab- 
stained, it  seems,  from  taking  any  steps  to- 
wards the  enforcement  of  the  Judgment 
against  Young  until  after  the  determination 
of  this  case  on  its  merits,  and  they  probably 
(lid  BO  abstain  because  of  the  passage  of  the 
restraining  orda;  but  that  fact  cannot,  I 
think,  alter  the  case,  since  nothing  was  lost 


by  the  delay,  as  the  judgment  against  Young 
was  paid  In  full,  including  Interest  and  all 
costs  thereon,  after  this  case  was  determin- 
ed. I  therefore  recommend  that  the  claim 
for  damages  be  denied,  and  that  the  defend- 
ant, Oeorge  P.  Copeland,  be  required  to  pay 
all  costs  which  have  accrued  in  connectioik 
with  these  proceedings  for  the  establishment 
of  said  claim. 

"My  notes  of  testimony  are  herewith  filed, 
as  a  part  of  this  report  All  of  which  Is 
respectfully  submitted.  C  D.  B&rksdale, 
Formerly  Master.  L.  O." 

Haskell  &  Dial,  for  appellant  Ferguson 
&  Featberstone,  for  respondents. 

McrVEJB,  0.  J.  The  controversy  In  thl» 
case  grows  out  of  a  claim  on  the  part  of  the 
defendant  for  damages  alleged  to  have  been 
sustained  by  him  by  reason  of  an  Injunction 
granted  In  the  outset  of  the  case.  It  seems 
that  the  defendant  herein  bad  previously  re- 
covered Judgment  against  George  F.  Young, 
one  of  the  plaintiffs  herein,  for  a  considera- 
ble sum  of  money,  under  which  a  levy  had 
been  made  upon  the  lands  of  the  said  Young. 
Thereupon,  the  present  action  was  com- 
menced, mainly  for  the  purpose  of  recover- 
ing a  large  sum  of  money  claimed  to  be  due 
by  Copeland,  the  defendant  herein,  to  the 
plaintiffs;  and,  -  under  the  allegation  that 
Copeland  was  Insolvent  an  injunction  was 
asked  for,  restraining  the  sale  of  the  said 
Young's  property  until  the  plaintiffs  could 
have  an  opportunity  of  establishing  their 
claim  against  said  Copeland,  which,  with- 
out such  injunction,  would  become  fruit- 
less. On  hearing  the  verified  complaint,  his 
honor.  Judge  Pressley,  granted  a  rule  re- 
quiring Copeland  to  show  cause  why  the  in- 
junction prayed  for  could  not  be  grranted, 
and  In  the  meantime  restraining  Copelaud 
from  enforcing  his  judgment  against  Young. 
This  rule  to  show  cause  was  heard  by  his 
honor.  Judge  Cothran,  who,  upon  the  plead- 
ings, and  afildavlts  submitted,  granted  an  or- 
der containing  the  restraining  order  pre- 
viously granted  by  Jndge  Pressley  until  s 
decision  la  made  upon  the  merits,  upon  the 
plaintiffs  ento^ng  Into  the  usual  undertaking 
provided  for  by  statute.  One  of  the  rea- 
sons given  by  Jndge  Cothran  for  his  action 
Is  thus  expressed  by  him:  "It  Is  apparent 
that  the  defendant  herein  is  greatiy  embar- 
rassed, if,  Indeed,  he  is  not  insolvent"  From 
this  order,  Copeland  appealed,  and  bis  ap- 
peal was  dismissed,  mainly  upon  the  ground 
that  the  order  of  Judge  Cothran  was  not 
appealable.  See  Garllngton  v.  Copeland,  25 
S.  C.  41.  So  that  the  result  was  that  the 
restraining  order  continued  in  force  until 
the  final  decision  upon  the  merits,  when, 
by  Its  own  terms,  It  fell.  After  stoutly  con- 
tested litigation,  the  plaintiffs  succeeded  In 
recovering,  In  the  circuit  conrt,  a  Judgment 
against  Copeland,  which,  upon  appeal,  and 
after  two  hearings  in  the  supreme  court, 
was  reversed,  and  complaint  dismissed,  sole- 
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%y  upon  tho  erouad  that  the  plaintiffs  had 
failed  to  show  that  they  had  title  to  tho 
lands  out  of  which  rent  was  claimed,  at  the 
time  they  commenced  their  action.  See 
Oarlington  v.  Ck>peland,  32  S.  C  57,  10  S.  U. 
'616.  Thereupon,  the  present  proceeding  was 
.commenced  for  the  purpose  of  having  the 
damages  assessed  which  defendant  claims 
that  he  sustained  by  reason  of  said  injunc- 
tion. The  whole  matter  was  referred  to 
Master  Barksdale,  who  heard  the  testimony 
and  made  his  report,  d«iying  the  defena- 
aut's  claim  for  damages.  To  this  report, 
defendant  filed  exceptions,  and  the  case  thus 
came  before  his  honor,  Judge  Ernest  Gary, 
•who  overruled  all  of  the  exceptions,  and 
confirmed  the  master's  report,  saying  in  his 
-order  that:  "This  report  Is  so  full  and  ex- 
haustive that  It  is  needless  to  repeat  any  of 
the  matter  contained  therein.  After  con- 
sidering it,  I  am  satisfied  that  the  pi-inciples 
of  law  announced,  and  the  findings  of  fact, 
4tre  correct."  From  this  order  or  Judgment 
the  defendant  appeals,  upon  the  several  ex- 
ceptions set  out  in  the  record,  which  are 
practically  identical  with  the  exceptions  tali- 
.en  by  him  to  the  master's  report. 

We  indorse  fully  what  is  said  by  the  cir- 
-cult  Judge  as  to  the  very  satisfactory  charac- 
ter of  the  master's  report  The  conclusion 
which  he  reaches  is  so  well  vindicated  by 
the  reasoning  which  he  employs  and  the  au- 
thorities which  he  recites  that  any  attempt 
on  our  part  to  add  thereto  seems  wholly  un- 
necessary, and  would  Involve  mere  repeti- 
tions. For  this  reason  the  report  of  the 
master  should  be  set  out  in  full  in  the  report 
of  the  case.  There  is,  however,  another 
▼lew  which  may  lend  some  support  to  the 
-conclusion  reached  by  the  master.  The  un- 
dertaking which  constitutes  the  basis  of  the 
present  proceedings  having  been  lost,  its 
precise  terms  do  not  api>ear  In  the  case,  but 
we  must  presume  that  it  conforms  with  the 
provision  of  the  statute,  which  (Code,  {  243) 
are  as  follows:  "When  no  provision  is  made 
tiy  statute  as  to  security  upon  an  injunction, 
the  court  or  Judge  shall  require  a  written 
findertaklng  on  the  part  of  the  plaintiCC, 
with  or  without  sureties,  to  the  effect  that 
the  plaintiff  will  pay  to  the  party  enjoined 
«uch  damages,  not  exceeding  an  amount  to 
he  specified,  as  he  may  sustain  by  reason  of 
the  Injunction,  if  the  court  shall  finally  de- 
cide that  the  plaintiff  was  not  entitled  there- 
to." Now,  it  does  not  appear  that  any  court 
lias  finally  decided  that  the  plaintiffs  were 
not  entitled  to  the  injunction  which  they 
obtained.  On  the  contrary,  the  circuit  court 
oxpressiy  held  that  they  were  entitled  to  the 
injunction,  and  this  court  expressly  declined 
to  consider  that  question,  upon  Jurisdictional 
grounds.  The  fact  that  the  plaintiffs  failed 
to  establish  their  claim  against  the  defend- 
ant does  not  necessarily  show  that  the  In- 
junction was  improperly  granted  in  the  first 
instance,  for  a  case  may  be  conceived  of  in 
which  a  court  of  equity,  as  a  precautionary 
■measure,  and  in  the  interest  of  Justice,  might 


grant  an  injunction  ta  preserve  matters  iu 
statu  quo  until  the  parties  could  have  the  op- 
portunity of  having  what  they  honestly  con- 
ceived to  be  their  rights  Investigated.  That 
the  plaintiffs  litigated  in  the  best  of  faitli, 
and  that  their  claims  were  not  sham  and 
pretensive,  abundantly  appears  iu  the  main 
case,  found  In  32  S.  C.  57,  10  S.  B.  616,  above 
referred  to;  and  that  the  injunction  never 
was  held  to  have  been  Improperly  grautcil, 
but,  on  the  contrary,  the  effort  to  have  it 
vacated  failed,  as  is  also  apparent,  as  well 
as  the  fact  that  it  fell  simply  as  an  Incident 
to  the  main  case.  The  Judgment  of  this 
court  is  that  the  Judgment  of  the  circuit 
court  be  afiirmed. 


BBYCE  V.  MASSET  et  al. 

(Snpreme  Court  of  South  Carolina.     ^larch  2n. 

18U5.) 

Res  Judicata  —  Partial  Rbveksal,  op  Deckss— 
Mandatb  and  Procudixos  Ublow— Right 
TO  Attack  Fkkviocs  Decbsb. 
Plaintiff  boed  for  certain  amounts  ad- 
vanced to  defendant  to  enable  him  to  carry  on 
two  plantations.  Upon  an  appeal  by  the  de- 
fendant, the  judgment  of  the  lower  court  was 
affirmed,  except  as  to  the  exact  sum  due  plain- 
tiff,  and  it  was  decided  that,  since  the  amount  to 
be  loaned  on  both  plantations  was  not  to  exceed 
$10,000,  and  defendant  had  paid  all  advances 
onj>lantation  A.,  his  remaining  liability  was  the 
difference  between  the  amount  so  paid  and  $10,- 
000.  The  sum  loaned  on  plantation  B.,  as  re- 
ported by  the  referee,  was  adjudged  correct,  and 
the  case  was  remanded  solely  to  have  the  amount 
advanced  on  plantation  A.  determined.  UcU, 
that  defendant  could  not,  on  tne  subsequent  pro- 
ceed ings  below,  question  the  correctness  of  the 
original  report  of  the  referee  In  stating  tke  sums 
due  by  defendant  on  account  of  pkaotation  B., 
this  being  matter  slready  adjudicated. 

Appeal  from  common  pleas  drcnit  court  of 
Lancaster  county;  Ernest  Gary,  Jndge. 

Action  by  J.  T.  Bryce,  as  administrator  of 
T.  W.  Dewey,  deceased,  against  James  K. 
Massey  and  anothor.  From  a  Judgment  for 
plaintiff,  defendant  Ifaaaey  appeals.  Af- 
firmed. 

Ernest  Moore,  for  appellant.  R.  E.  &  K. 
B.  Allison,  for  respondent 

MclVBR,  0.  J.  This  Is  the  second  appeal 
In  this  case,  and  for  a  full  statement  of  the 
nature  of  the  case,  and  the  facts  developed 
at  the  former  hearing,  reference  must  be  had 
to  the  case  as  reported  in  35  S.  C.  127,  14  S. 
E.  7CS.  It  is  sufficient  to  stale  here,  in  gen- 
eral terms,  that  the  object  of  the  action  was 
to  recover  the  amount  advanced  to  the  ap- 
pellant under  two  papers  which  were  held 
in  the  former  case  to  amount  to  an  aquitablo 
mortgage.  Advances  to  an  amount  not  ex- 
ceeding $10,000,  for  the  purpose  of  carrjins 
on  two  plantations  owned  by  appellant,  one 
called  the  "Landsford  Place,"  situate  In 
Chester  county,  and  the  other  called  the 
"Lancaster  Place,"  situate  In  the  county  of 
Lancaster,  were  contracted  for  and  secured 
by  this  equitable  mortgage.     But  while  tha 
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tmount  adranced  tor  tlie  Landsford  place 
mu  aaocrtained  at  the  former  bearing,  tHe 
amoont  advanced  for  tlie   I^ncaster  plaea 
woa  not  aecertained;   probably  for  the  rea- 
aon  that    tbe    advances    for  the    Lancaster 
place  had  been  paid  by  the  appellant.    Bnt 
the  court  held  that,  inasmuch  as  the  adrances 
for  both  of  the  places  were  Ilmfted  to  the 
sum  of  $10,000,  it  waa  necessary  that  the 
amount  advanced  for  the  Lancaster  pla«e 
should  be  ascertained-  and  deducted  from  the 
total  Bum  to  be  advanced,  as  the  appellant 
could  only  be  held  liable,  under  the  Den, 
for  advances  on  the  Landsford  place  to  the 
extent  of  the  balance  thus  ascertained,  after 
crediting  appellant  with  such  amounts  a«  the 
plaintiff  may  have  received  from  the  Lands- 
ford place,  as  weil  as  for  a  balance  of  91,- 
ltS.Sl.due  by  plaintiff  to  d^endant  Jonea, 
the  asent    of   appellant    In    managing. the 
Landsford  place,  as  the  result  of-,  his  ope»' 
tions  of  a  previous  year.     For  thlapuipoBS 
alone  the  case  was,  remanded  to  the  circuit 
coart,  the  language  of  the  court  being:  "But 
while  the  amount  of  the  advances  made  for 
the  use  of  the  Landaford  place  has  been  av- 
certalned  by  the  report  of  the  referee,  aa  stat- 
ed in  Exhibit  X,  we  do  not  find  anywhere  in 
this  ToIoaalBOUB  record  any  statement  of  the 
amount  advanced  for  the  nae  of  the  Lancas- 
ter plantation  uadsr  the  terms  of  paper  1); 
and  hence  the  case  must  go  back  for  the  par- 
pose    of  requiring  the   referee  to  ascertain 
such  amouat"    Uader  that  JodgmaDt  of  this 
court  the  case  went  back,  and  the  ceferee 
made  his  report,  ascertaining  the  amount  adr 
vanced  for  the  use  of  the  Lancaster  planta- 
tion during  the  year- 1869  to  be  the  sum  of 
$1,650.38,  to   which   appellaat  filed  samlry 
exceptions,  set  out  In  the  case^  which,  with- 
out questioning  the  correctness  of  the  amount 
found  to  have  been  advanced  for  the  Lan- 
caster idaee,  raise  sundry  questions'  as  to  the 
aiuount  due    by  appellant   to   the  plaintiff; 
Doainly    contesting    sundry    advances  which 
had  been  previously  charged  as  made  for  the 
Landsford  place  in  the  former  report  of  the 
referee.    Upon  this  report  and  the  exceptions 
tberetO)    the   ease   came   before   his   honor. 
Judge  Bmeat  Gary,  for  bearing.    The  circuit 
Judge  held  that  the  referee  had  very  proper- 
ly confined  his  Inquiry  to  the  issue  submitted 
to  bim,  "via.  the  amount  advanced  by  J.  Y. 
Bryce  &  Co.  for  the  use  ef  the  Lancaster 
plajQtation  under  the  terms  of  paper  T>," 
and,  holding  that  the  exceptions  taken  by  the 
present  appellant  ondwtook  to  open  up  ques- 
tions   previously   decided,   htid  that   plain- 
tifif   was  entitled  to  recover  from  defendant 
ttu*    balance  ascertained   by   first  deducting 
from  tbe  said  sum  of  $10,000  the  amount  of 
tbe   advances  for  the  Lancaster  plantation, 
together  with  the  above-mentioned  sum  of 
$1,118.81,  and  the  sum  of  $a,4S6.76,  for  which 
appellant  had  been  previously  adjudged  to 
be  entitled  to  credit,  to  wit,  "the  sum  of  sev- 
enteen hundred  and  seventy-four  dollars  and 
ten  cents,  and  ;diat  any  and  all  property  inr 
v.21&K.no.6— 21 


eluded  in  the  equitable  mortgage  D  is  hereby 
charged,  under  the  terms  of  the  same,  with 
the  payment  of  said  sum,  and  tbe  plaintiff  la 
privileged,  at  the  foot  of  this  decree,  to  ap- 
ply for  any  such  orders  as  may  be  necessary 
to  enforce  the  same."  Prom  this  Judgment 
the  defendant  appeals  upon  numerous 
grounds  set  out  in  the 'record,  all  of  which 
except  the  22d,  23d,  and  24th  complain  of 
error  in  not  restricting  the  amount  of  tbe  ad- 
vances made  for  tbe  use  of  the  Landsford 
place  to  charges  for  "provisions  and  mer- 
chandise." 

It  is  very  obvious  that  tbe  real  question 
raised  by  this  appeal,  passing  by  for  the 
present  exertions  22,  23,  and  24,  is  whether 
the  drcult  judge  has  erred  in  construing  the 
former  judgment  of  ^his  court.  We  do  not 
aee  how  there  can  be  a  doubt  upon  this  point. 
It  seems  to  uS  that  a  simple  reading  of  the 
opinion  in  the  former  appeal,  especially  that 
part  of' It  from  which  the  foregoing  extract  is 
taken,  Is  abundantiy  sufficient  to  show  that 
Judge  Gary  was  entirely  correct  in  the  con- 
struction which  he  placed  upon  the  former 
judgment.  In  view  of  the  fact  that  this  court 
held  that  "the  amount  of  the  advances  made 
for  the  use  of  the  tandsf ord  place  has  beea 
ascertained  by  the  report  of  the  referee,  as 
stated  in  Exhibit  X,"  it  seems  to  us  very 
clear  that  any  exception  to  the  amount  thus 
ascertained  is  an  attempt  to  reopen  questions 
already  adjudicated,  which,  upon  well-settled 
principles,  cannot  be  permitted.  Again,  we 
find  tbe  following  language  in  tbe  opinion 
rendered  under  the  former  appeal:  "The  de- 
fendant Masaey,  In  his  ar>niment  here,  has 
made  objection  to  sundry  items  charged  by 
the  referee  as  advances  made  for  the  use  of 
tbe  Landsford  place,  in  the  account  Oled  with 
his  report  as  Exhibit  X;  but  as  we  do  not 
find  any  exceptions  to  the  report  of  the  ref- 
eree, based  upon  such  alleged  erroneous  char- 
j  ges,  they  cannot  be  considered  nere."  It 
I  seems  to  us  that,  if  tbe  account  filed  with  the 
[  original  report  of  the  referee  contained  any 
I  charge  supposed  to  be  erroneous  upon  any 
I  ground,  then  -was  the  proper  time  to  take 
exception  thereto,  and  if  not  then  taken  it 
is  now  too  late  to  do  so.  Huson  v.  Wallace, 
1  Rich.  Bq.  1;  Boyce  v;  Boyce,  6  Klch.  Eq. 
'  302.  We  think,  therefore,  It  Is  now  too  late 
1  to  raise  any  question  as  to  the  correctness  of 
I  the  amoimt  heretofore  ascertained  to  have 
I  been  advanced  for  tbe  use  of  the  Landsford 
place,  ev«i  if  such  a  question  could  at  any 
time  have  been  successfully  raised,  which 
is  more  than  doubtful,  as  the  language  used 
in  the  addition  made  to  paper  D  by  the  ap- 
pellant himself  is  well  calculated  to  show 
that  advances  In  money,  as  well  as  In  pro- 
visions and  merchandise,  were  contemplated 
by  the  parties.  Exception  22  imputes  error 
to  the  circuit  judge  "In  granting  leave  to  the 
plaintiff  to  apply  at  the  foot  of  the  decree  for 
an  order  or  decree  of  foreclosure  without  re- 
quiring the  said  plaintiff  first  to  amend  hie 
complaint  ao  as  to  allege  what  property  waa 
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covered  by  the  mortgage  paper  D  herein,  and 
without  requiring  plaintiff  to  proTe  what 
property  was  so  covered."  Exception  28 
complains  of  error  Id  granting  leave  to  plain- 
tiff to  apply  at  foot  of  decree  for  Judgment 
of  foreclosure  without  showing  by  affidavit 
or  certificate  of  the  clerk  that  notice  of  the 
pendency  of  the  actfon  had  been  duly  tiled. 
Exception  24  la  very  much  to  same  effect 
These  three  exceptions  relate  to  matters 
which  do  not  seem  to  have  been  brought  to 
the  attention  of  the  droult  Judge,  and  thwe- 
fore  he  made  no  ruling  as  to  them,  and  hence 
there  Is  nothing  for  us  to  review.  Besides, 
these  are  matters  more  proper  to  be  consid- 
ered when  application  Is  made  for  a  sale  of 
the  property  claimed  to  be  covered  by  the 
mortgage,  and  certainly  cannot  be  regarded 
as  constituting  any  error  in  the  Judgment 
appealed  from.  In  addition  to  this,  it  ap- 
pears from  the  case  that  notice  of  the  poid- 
ency  of  the  action  was  filed  when  the  action 
was  first  instituted,  and  again  when  the 
supplemental  complaint  was  filed.  So  that 
there  does  not  seem  to  be  any  foundation  for 
these  exceptions,  at  least  so  far  as  tbe  pres- 
ent appeal  is  concerned.  The  Judgment  of 
this  court  Is  that  the  Judgment  of  the  circuit 
court  be  affirmed. 


DRUMMOND  t.  NICHOIXS,  Sheriff. 
(Supreme  Court  of  South  Carolina.     April  8, 
1895.) 
Nonsuit— QcESTioN  for  Jdbt. 
In  replevin  for  crops  alleged  to  have  been 
mised  by  putintiS  as  tenant,  and  seissed  to  sat- 
isfy a  lien  created  by  the  landlord,  where  there 
was  evidence  that  the  relation  of  tenancy  exist- 
ed, it  was  error  to  grant  a  nonsuit  on  the  theory 
that  plaintiff  was  a  mere  laborer. 

Appeal  from  common  pleas  circuit  court  of 
Spartanburg  county;  I.  D.  Witherspoon, 
Judge. 

Action  of  replevin  by  Ellas  Drummond 
against  John  M.  KichoUs.  From  a  judgment 
of  nonsuit,  plaintiff  appeals.     Reversed. 

Duncan  &  Sanders,  for  appellant  Botnar 
&  Simpson,  for  respondeat 

POPE,  J.  This  was  an  action  for  claim  and 
delivery  of  certain  personal  property,  brought 
by  the  plaintiff  against  the  defendant  In  the 
court  of  common  pleas  for  Spartanburg 
county,  which  came  on  for  trial  before  his 
honor,  Judge  Wltherapoon,  and  a  Jury,  at 

term,  189-.     After  the  plaintiff  had 

closed  his  testimony,  the  defendant  moved 
for  a  nonsuit,  which,  attec  argument,  was 
granted.  After  Judgment  was  entered  the 
plaintiff  appealed  on  12  grounds,  as  follows: 
(1)  Ruling  and  holding  that  the  liens  given 
by  W.  D.  Brandenburg  wore  valid  and  bind- 
ing liens  on  the  crops  grown  by  the  plain- 
tiff in  1891.  (2)  That  the  liois  given  by 
Brandenburg  to  Parks  &  Qray  and  to  Gaston 
covered  the  property  in  .dispute,  and  were 
valid  liens  on  this  propei-ty.     (8)  In  ruling 


and  holding  that  the  plaintiff  was  a  mere 
laborer.  (4)  In  not  ruling  and  holding  that 
the  plaintiff  was  a  tenant  of  Brandenburg. 
(6)  In  not  at  least  submitting  it  to  the  Jury, 
and  In  not  allowing  the  Jury  to  determine 
from  the  evidence,  whether  the  plaintiff  was 
a  toiant  or  labors'  of  Brandenburg.  (6)  In 
ruling  and  holding  that  there  was  no  evi- 
dence on  any  of  the  issues  to  be  passed  on  by 
the  Jury.  (7)  In  not  ruling  and  holding  that 
the  plainuff  had  such  an  interest  in  the  crop 
grown  by  him  as  could  not  be  bound  by  any 
lien  given  by  W.  D.  Brandenburg.  (8)  Be- 
cause his  honor  erred  in  admitting  in  evidence 
Exhibit  2  In  the  lien  from  W.  D.  Brandenburg 
to  Parks  &  Gray.  (9)  In  not  allowing  the  wit- 
ness W.  D.  Brandenburg  to  answer  the  ques- 
tion, "Did  you  give  a  Hen  on  Ellas  Drum- 
mond's  crop,— on  his  part  of  the  crop?"  (10) 
In  not  allowing  the  witness  W.  D.  Branden- 
burg to  be  examined  as  to  his  Intention  in  giv- 
ing the  lien  to  Gaston,  and  to  testify  whetlier 
he  Intended  to  give  a  lien  on  the  crop  of 
Ellas  Drummond.  (11)  In  not  allowing  the 
witness  W.  D.  Brandenburg  to  answer  the 
qnestlcm,  "What  knowledge  did  Ellas  Drum- 
mond have  of  your  giving  a  lien  to  A.  W. 
Gaston,  or  signing  any  paper?"  (12)  In  not 
allowing  the  witness  W.  D.  .Brandenburg  to 
testify  as  to  what  crops  were  intended  to  be 
bound  by  the  lien  given  to  A.  W.  Gaston, 
and  on  what  lands  he  supposed  these  crops 
were  to  be  grown. 

It  may  be  proper  to  give  a  brief  outline  of 
the  transaction  here  Involved,  In  order  tbat 
we  may  the  more  correctly  apprehend  the 
true  significance  to  be  attached  to  the  ques- 
tions here  presented  to  be  answered.  It 
seems  that  in  1891  (early  in  the  year)  William 
D.  Brandenburg,  having  in  his  charge  and 
under  his  ccmtrol  160  acres  of  land  of  his 
own,  300  acres  that  belonged  to  his  mother- 
in-law,  Mrs.  A.  F.  Croeswell,  and  42  acres 
that  belonged  to  his  wife,  Mrs.  W.  D.  Brand- 
enburg, went  In  person  to  A.  W.  Gaston  and 
borrowed  JMOO,  in.  the  shape  of  4  bales  of 
cotton,  in  «rder  to  make  cr<^)s  upon  said 
lands  during  the  year  1891,  and.  In  accord- 
ance witu  the  provisions  of  our  statute  law 
on  that  subject,  gave  a  lien  on  all  the  crops 
grown  or  to  be  grown  on  said  lands  during 
that  year  (1801).  See  Brandenbtirg  v.  vras- 
ton  (S.  C.)  20  S.  B.  167.  Brandenburg  not 
paying  the  debt  accrued  by  his  lien,  Gaston 
sued  out  before  the  clerk  of  court,  warrants 
to  seize  the  crops  raised  upon  said  lands  dur- 
ing the  year  1891;  and  the  sheriff,  Ntcholls. 
as  was  required  by  law,  took  possession  of 
said  crops.  Among  the  crops  so  seized  were 
430  pounds  of  seed  cotton,  of  the  value  of 
$10;  670  pounds  of  com  in  the  ear,  of 
the  value  of  flO;  and  1.242  pounds  of 
seed  cotton,  of  the  value  of  $30,— aggregat- 
ing 150.  All  this  personal  property  was 
claimed  by  the  plaintiff  as  his  own  property, 
and,  the  sheriff  refusing  to  deliver  it  up  to 
him,  he  brought  his  action  for  claim  and  de- 
livery.   The  defenuant,  by  his  answer,  set 
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up  bis  poeaesslon  as  rlghtfnl  nnder  tbe  said 
lien  of  A.  W.  Gaston,  and  certain  liens  lield 
by  Parks  *  Gray,  similar  In  character  to 
tbat  of  A.  W.  Gaston.  At  tbe  hearing  quite 
a  number  of  witnesses  were  examined  by  Hie 
plalntlfl,  and,  as  before  stated,  the  defend- 
ant moved  toe  a  nonsuit,  which  was  granted. 
The  grounds  of  appeal,  ftom  9  to  12,  In- 
clusiTe,  cannot  be  snstalned.  A  mere  In- 
spection will  show  that  they  are  untenable. 
Bat  from  1  to  8,  Inclusive,  they  present,  in  dif- 
ferent phases,  the  question  of  the  character 
of  the  relation  of  the  plalntifT  to  Branden- 
burg, that  are  not  free  from  difficulty.  Indeed, 
they  appear  to  us  to  be  meritorious,  to  this 
ext«»t,  at  least,  t1&  as  presenting  the  diflor- 
ence  In  law  whch  exists  between  a  tenant 
and  a  laborer;  for,  If  the  plalntlfl  is  entitled 
to  be  regarded  as  a  tenant,  then  Branden- 
burg ooold  not  give  a  lien  to  Gaston,  or  any- 
body else,  that  would  deprive  the  plaintUf, 
as  a  tenant,  of  any  crops  raised  by  him.  This 
difficulty  would  not  exist  If  he  (the  plaintiff) 
could  be  held,  in  law,  to  be  a  mere  laborer 
of  Brandenbivg.  There  Is  certainly  testi- 
mony disclosed  In  the  case  bearing  upon 
this  issue.  And,  If  there  is,  then  the  circuit 
Judge  was  In  error  In  granting  the  nonsuit 
Such  being  our  conclusion,  we  think  a  new 
trial  should  be  granted;  but  It  must  be  dis- 
tinctly understood  that  this  court  has  no 
opinion,  and  declines  to  express  any  opin- 
ion, as  to  the  sufflcloicy  of  this  testimony. 
NVe  prefer  to  leave  every  Issue  open.  It  Is 
the  Judgment  of  this  court  that  the  Judg- 
ment of  the  circuit  court  be  reversed,  and  the 
cause  Is  now  remanded  to  that  court  for  a 
new  trlaL 


MIGHALSON  v.  ALL  et  al. 
(Supreme  Ooort  of  South  CarcJina.     April  2, 

1805.) 
Aoriox  OS  IHB  Case— (JoHVBRTiKO  Pbopsbtt 

SoaiEOT  TO  LiBN. 

Where  a  person,  with  the  conniTance  of 
Uie  owner,  converts  to  his  own  use  farm  prod- 
acta  subject  to  an  agricultural  Hen,  and  places 
them  beyond  tbe  reach  of  the  lienee  under  the 
statutory  proceedings,  tbe  latter  may,  in  an  ac- 
tion similar  to  case  at  common  law,  recover  his 
damages. 

Appeal  from  commcm  pleas  circuit  court  of 
Barnwell  county;   I.  D.  Witherspoon,  Judge. 

Action  by  Isaac  Michalson  against  W.  A. 
All,  Jr.,  &  Co.  There  was  a  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Reversed. 

James  E.  Davis  and  A.  M.  Boozer,  for  ap- 
pellant. Patterson  &  Holman,  for  respond- 
ents. 

POPS,  J.  The  plaintiff,  by  his  complaint, 
alleged  that  on  the  6th  day  of  February,  1803, 
one  John  Klrkland  executed  to  him  an  aRrl- 
cultaral  lien,— that  is,  a  lien  on  ail  the  crops 
tbe  said  John  Ellrkland  should  make  during 
tbe  year  1893  on  tbe  plantation  of  land  known 
as  tbe  "Boynton  Place^"— to  secure  some  ^70 


advanced  to  said  Klrkland  by  the  plalntlfl 
In  supplies  to  make  such  crops;  that  all  the 
cotton  made  by  said  Klrkland  was  three  bales 
of  cotton;  and  that  the  defendants,  well 
knowing  that  the  said  Kirkland  bad  given 
to  the  plaintiff  an  agricultural  Uen  on  said 
cottou,  and  in  fraud  of  plalntUTs  rights,  in- 
duced the  said  Klrkland,  In  the  nighttime, 
to  haul  said  three  bales  of  cotton  from  the 
Boynton  place  to  the  defendants'  place  of 
business;  tbat  the  defendants  thereafter 
placed  the  said  three  bales  of  cotton  beyond 
the  reach  of  the  agricultural  Uen,  and  con- 
verted the  same  to  their  own  use,  to  the  dam- 
age of  the  plalntlfl  |27a  Tbe  defendant  de- 
murred to  this  complatait,  because  it  failed  to 
state  facts  sufficient  to  constitute  a  cause  of 
action.  The  catise  came  on  to  be  heard  be- 
fore his  honor,  Judge  Witherspoon,  on  the 
complaint  and  tbe  demurrer  thereto;  where- 
upon the  said  circuit  Judge  sustained  the  de- 
murrer, in  the  following  Judgment:  "The 
defendants  Interpose  a  demurrer  to  tbe  com- 
plaint, on  the  ground  that  it  does  not  state 
faots  sufficient  to  constitute  a  cause  of  ac- 
tion. The  plaintiff  sedu  In  this  action  to 
enforce  his  rights  upon  an  agricultural  lien. 
It  was  held  In  Stemberger  v.  McSween,  14 
S.  0-  39,  and  Kennedy  v.  Reames,  15  S.  O. 
548,  that  the  only  remedy  to  enforce  rights 
under  an  agricultural  lien  Is  tbat  provided 
by  the  statute.  After  hearing  argument  by 
counsel,  I  conclude  that  the  defendants'  de- 
murrer must  be  sustained,  with  costs;  and 
it  Is  hereby  so  ordered  and  adjudged."  The 
plaintiff  now  appeals  from  such  judgment, 
upon  the  single  ground  that  the  circuit  judge 
erred  in  sustaining  the  demurrer. 

It  seems  to  us  that  the  circuit  judge  Is  in 
error,  as  we  shall  now  attempt  to  point  out. 
Unquestionably,  if  these  three  bales  of  cotton 
were  still  in  Barnwell  county,  the  plaintiff 
could  have  them  seized  under  the  warrant 
of  the  clerk,  directed  to  the  sheriff  of  that 
county,  commanding  such  sheriff  to  seize 
said  three  bales  of  cotton,  no  matter  in  whose 
hands  the  same  might  be.  This  power  to 
set  this  machinery  in  motion  is  vested  by  the 
statute  in  the  plaintiff;  and,  if  the  cotton 
was  there,  the  plaintiff  would  be  forced  to 
adopt  that  remedy.  But  the  plaintiff,  by  his 
complaint,  alleges  that  such  three  bales  of 
cotton  have  been  carried  off  by  defendants, 
and  converted  to  their  own  use,-  so  that  such 
warrant  cannot  reach  them.  All  these  facts 
are  admitted  by  the  demurrer.  Do  not  these 
facts  suggest  the  remedy  of  an  action  on  the 
case,— trespass  on  the  case,  under  the  old  • 
common  law?  It  seems  so  to  us.  It  makes 
no  difference  that,  under  our  present  Code  of 
Civil  Procedure,  the  specific  action  of  tres- 
pass on  the  case  is  abolished,  for  the  present 
pleadings  by  complaint  are  adapted  to  meet 
all  those  old  forms  of  action.  We  do  not 
think  the  two  cases  cited  by  the  circuit  judge, 
when  critically  examined,  conflict  with  this 
view.  It  is  the  Judgment  of  this  court  tbat 
tbe  Judgment  of  the  circuit  court  be  reversed. 
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ttnd  that  the  cause  be  remanded  to  the  cir- 
cuit cour^  with  leave  to  the  defendants  to 
answer. 


KB7  et  al.  ▼.  WEATHSRSBEB  et  aL 
(Supreme  Coort  of  South  Carolina.     March  29, 

18850 
Wiixs— Validitt— Hgsbaks  or  Devibeb  as  Wit 

1.  That  the  hnsband  of  a  life  deriaee  of 
lands  wag  a  snlwcribing  witness  to  the  will,  does 
not  destroy  the  remainder  interests,  and  render 
the  estate  distributable  as  in  the  case  of  intes- 
tacy, but  the  remainder*  are  thereby  accelerated, 
and  take  effect  at  once,  under  Rev.  St  S.  C.  S 
1991,  which  provides  that  a  devise  to  which  the 
hnsband  of  the  devisee  is  a  subscribing  witness 
shall  be  void  to  the  extent  tliat  the  amount  of 
the  devise  exceeds  the  anwunt  the  devisee  would 
have  taken  as  heir. 

2.  Life  devisees  of  lands  who  are  directed  to 
pay  over  the  rents  and  profits  to  their  children 
between  the  death  of  testator  and  ot  the  sur- 
vivor of  the  life  devisees,  whereupon  the  lands 
themselves,  together  with  the  income  therefrom, 
are  to  go  to  a  third  person,  have  no  beneficial 
interest  in  the  lands,  but  are  at  most  only  tm»- 
tees  for  their  children  as  to  the  jncome;  and  the 
fact  that  they  were  witnesses  to  the  will  does 
not  invalidate  the  devise. 

Appeal  from  common  pleas  ctrcult  court  of 
Barnwell  county;  J.  J.  Norton,  Judge. 

Action  by  James  Key  and  others  against 
Charlce  Ann  Weathersbee  and  others  to  ob- 
tain a  construction  of  a  will.  From  a  decree 
in  favor  of  defendants,  plaintiffs  appeaL  Af- 
firmed. 

The  following  are  the  decree  o^  the  lower 
court,  and  exceptions  thereto: 

"This  action  was  brought  for  the  partition  of 
the  real  estate  of  Bethaney  Moore,  deceased. 
The  cause  came  on  to  be  heard  before  me  at 
Barnwell  at  the  March,  1804,  term  of  the 
court  of  common  pleas  for  that  county.  The 
plaintiffs  allege  in  their  complaint  that  the 
said  Bethaney  Moore  left  a  last  will  and  tes- 
tament, and  two  codicils  thereto,  which  have 
been  duly  admitted  to  probate,  and  wliich 
contain  devises  to  Floyd  W.  Weathersbee  and 
Charlce  Ann  Weathersbee,  his  wife;  and  it 
is  further  alleged  tliat,  because  the  said 
Floyd  W.  Weathersbee  is  a  witness  to  the 
said  win  and  codicils,  he  can  take  nothing 
under  the  same,  he  not  being  an  heir  at  law 
of  the  testatrix;  and  it  Is  further  alleged 
that,  the  devises  to  the  said  Charlce  Ann 
Weathersbee  (who  is  an  heir  at  law  of  the 
testatrix)  being  of  greater  value  than  the  in- 
terest that  she  would  take  in  the  said  estate 
as  an  heir  at  law,  It  follows  such  devises  to 
her  are  null  and  void;  and  It  Is  then  alleged 
that,  there  being  no  particular  estate  to  sup- 
port the  remainders  which  are  devised  to 
Bessie,  Jane  B.,  and  James  Moore  Weathers- 
bee, the  same  are  defeated,  and  iiartitlon  is 
asked  of  the  real  estate  left  by  the  testatrix 
the  same  as  if  there  bad  t>een  no  last  will 
and  testament  The  answer  of  the  defend- 
ants deny  that  the  plaintiffs  have  any  inter- 
est in  the  said  estate,  and  It  is  further  alleged 
In  the  answer  that,  even  If  the  devise  to 


Floyd  W.  Weathersliee  Is-  forfeited  imder  tlie 
statute,  and  that  the  estate  devised  to  Cbaiioe 
Ann  Weathersbee  la  In  part  forfeitad  under 
the  statute,  the  remainder  to  Jamea  Moors 
and  Bessie  are  not  defeated,  but,  to  the  con- 
trary, are  therd>y  accelerated,  and  Test  at 
once. 

"The  case  Is  presented   mainly  upon   an 
agreed  statement  of  facts,  and  I  find  there- 
from as  follows:     That  Bethaney  Moore  died 
in  tlie  early  part  of  the  year  1880,  leaving  a 
last   will   and   testament  and   two   codicils 
thereto,  whldi  were  duly  admitted  to  probate 
la  the  court  of  protiate  for  Barnwell  county; 
that  Floyd  W.  Weathersbee  is  one  of  the  sub- 
scribing witnesses  to  said  will  and  each  of 
the  oodlolis;   that  the  plaintiffs  and  the  de- 
fendant Chailce  Ann  Weathersbee  are   the 
heirs  at  law  of  the  testatrix,  and  as  snch 
would  be  Interested  In  her  estate  in  the  pro- 
portion set  forth  In  the  complaint;  that  Floyd 
W.  Weathersbee  is  not  an  heir  at  law  of  the 
testatrix,  but  the  husband  of  the  defendant 
Charlce  Ann  Weathersbee,  and  Bessie,  Jane 
B.,  and  James  Moore  Weathersbee  are  the 
children    of    Floyd    W.    and    Charlce    Ann 
Weathersbee,  and  they  are  the  grand  nieces 
and  nephew  of  Bethaney  Moore.    The  will,  as 
modified  by  the  codicils,  contains  the  follow- 
ing devises,  namely:    To  Floyd  W.  Weath- 
ersbee and  Cliarlce  Ann,  his  wife,  is  given  a 
life  estate  In  the  testatrix's  home  place  and 
the  Darlington  place,  to  have  and  to  hold  the 
same  In  common  between  themselves  for  and 
during  the  term  of  their  natural  Uvea,  and. 
should  one  survive  ttie  other,  the  whole  shall 
remain  in  such  surviving  one  during  the  term 
of  his  or  her  natxiral  life.     At  the  death  of 
the  survivor  of  the  said  Floyd  W.  Weathers- 
bee and  Charlce  Ann  the  homestead  place  is 
devised  in  fee  to  Bessie  Weathersbee,  and 
the  Darlington  place  and  the  DIckes  place  is 
at  the  same  period  devised  to  the  said  James 
Moore  Weathersbee.     By  the  fifth  clause  of 
the  will  ail  the  rents  and  profits  arising  from 
the  Dlckes  place,  which  may  accrue  between 
the  death  of  the  testatrix  and  the  death  of 
the   survivor  of   the   said    Floyd    W.    and 
Charlce  Ann,  is  devised  to  the  said  Bessie. 
Jane  B.,  and  James  Moore  Weathersbee.  to  be 
equally   divided    between   them;   Floyd    W. 
and  Charlce  Ann  Weathersbee  taking  no  ben- 
eficial Interest  in  the  Dickes  place.     A  leg- 
acy of  two  hundred  dollars  in  gold  Is  given 
to  the  said  Bessie  Weathersl)ee,  and  directed 
to  be  used  in  purcliaslug  a  piano  for  her  when 
she  arrived  at  the  age  of  twelve  years,  or 
sooner  if  the  executors  of  the  will  saw  fit  to 
do  so.    A  legacy  of  nine  hundred  and  fifty 
dollars   Is  given   to  the   said   Charlce    Ann 
Weathersbee  and  her  said  children   Bessie, 
Jane  B.,  and  James  Moore  Weathersbee.     Un- 
der this  provision  the  said  Charlce  Ann  takes 
one-fourth  of  the  nine  hundred  and  fifty  dol- 
lars;  and  one-fourth  of  the  said  amount  goes 
to  each  of  the  said  children.    The  balance  of 
testator's   property,    after   the   legacies   are 
paid.  Is  devised  to  Floyd  W.  and  Charlce  Ann 
Weathersbee. 
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"Unfler  these  facta  the  plaintiffs  allege,  as 
above  stated,  that  the  will  Is  practically  sn- 
pereeded  by  the  statute  law  of  this  state  (sec- 
tion 1991  of  the  ReTlaed  Statutes  [New  Bd.]); 
that  there  is  no  precedent  estate  to  support 
the  remainder  In  the  real  estate;  that  Floyd 
W.  Weothersbee  takes  nothing,  and  Charlee 
Ann,  his  wife,  only  as  mnch  as  she  wonld 
take  nnder  the  statute  as  heir  at  law,  and  not 
nnder  the  will.  But  I  hold  to  the  contrary, 
that  the  statute  provides  that  "snch  devise,  j 
legacy  and  bequest  shall  be  valid  and  effec-  j 
tnal  •  •  •  ezc^t  so  far  as  the  property,  ] 
estate,  or  Interest  so  dervlsed  or  bequeathed  . 
shall  exceed  la  value  any  property,  estate  or 
Interest  to  which  such  witness,  or  the  hus-  i 
band  or  wife  of  such  witness,  would  be  en- 
titled upon  the  failure  to  establish  such  will, 
*  *  *  but  to  the  extent  of  such  excess  the 
said  devise,  legacy  or  bequest  shall  be  null 
and  void.'  It  Is  clear,  nnder  section  1991, 
that  the  devise  to  Floyd  W.  Weothersbee  Is 
void,  and  that  the  devise  to  Charlee  Ann 
Weathersbee,  his  wife.  Is  void  as  to  the  ex- 
cess of  such  devise  over  and  above  what  she 
would  take  as  heir  at  law;  but  to  that  extent 
it  Is  valid,  and  she  takes  the  same  under  the 
will.  It  appears  that  the  said  Charlee  Ann 
would  be  entitled  to  the  one  twenty-fifth  (i/jt) 
part  of  the  entire  estate  as  heir  at  law,  and 
to  that  extent  her  devise  under  the  will  Is 
valid.  The  agreed  facta  are  not  suiBeiently 
fnll  for  me  to  ascertain  the  value  of  the  es- 
tate, and  it  will  be  necessary  to  refer  the  case 
to  the  master  to  ascertain  such  value. 

•The  ascertained  will  of  the  testatrix  is  con- 
tained In  the  written  instrument  as  admitted 
to  probate.  It  can  be  defeated  only  by  en- 
forcing the  forfeiture  pronounced  by  the  stat- 
ute on  account  of  Floyd  W.  Weathersbee  be- 
ine  a  subscribing  witness  thereto.  This  will 
be  done  so  aa  to  Intllct  as  little  injury  as  po»- 
Blble  upon  Innocent  third  parties  who  were  the 
pbjects  of  the  testatrix's  bounty,  and  Interfere 
no  more  with  the  terms  of  the  will  than  nec- 
essary to  meet  the  requlrementa  of  the  law. 
In  my  Judgment,  that  Is  fully  done  in  declar- 
ing as  forfeited  all  that  Floyd  W.  Weathers- 
bee wonld  take  under  the  will,  and  In  cutting 
down  the  estate  and  legacy  to  Charlee  Ann 
to  an  amount  equal  in  value  to  what  she 
woald  have  taken  aa  heir  at  law  of  the  testa- 
trix, which  we  have  seen  amounts  to  one 
twenty.flfth  (i/js)  part  of  the  estate.  It  is. 
manifest  from  the  will  that  the  reason  why 
the. testatrix  postponed  the  enjoyment  of  the 
estate  left  to  her  grand  nephew  and  nieces 
was  Ijecanse  she  supposed  that  the  devise  of 
the  life  estate  to  Floyd  W.  and  Charlee  Ann 
Weatlicrsbee  was  valid.  Such  life  estate,  be- 
ing defeated  wholly  as  to  Floyd  W.  Weathers- 
bee, and  in  part  as  to  Charlee  Ann,  will  not, 
on  tbat  account,  destroy  the  remainder  to  their 
children,  but  the  effect  Is,  the  life  estate  being 
out  of  the  way,  the  remainders  are  accelerated, 
and  veat  at  once  in  the  children.  It  cannot 
be  donbted  that  the  testatrix  postponed  the 
enjoyoaent  of  the  estate   left  to   the   grand 


nephew  and  nieces  solely  because  she  desired 
the  parents  to  have  a  life  estate.  Now,  it 
matters  not  how  the  Ufe  estate  falls  In,  wheth- 
er by  the  death  of  the  life  tenant  or  by  the 
forfeiture  under  the  statute;  In  either  case 
the  remainder-man  takes  as  soon  as  the  life 
estate  ceases  to  exist  This  construction 
seems  to  me  sound  upon  principle,  and  Is  sup- 
ported elsewhwe  by  the  most  respectable  au- 
thority. The  reasoning  In  the  case  of  Jull  v. 
Jacobs,  S  Oh.  Div.  709,  cited  by  defendants' 
counsel,  meets  my  hearty  approval;  and  the 
case  of  Woodbery  v.  Collins,  1  Desaus.  Eq. 
434,  while  not  In  point,  yet  shows  the  inclina- 
tion of  our  courts  to  construe  the  statute  the 
same  as  the  English  courts  have  done.  See, 
also,  20  Am.  &  Eng.  Enc.  Law,  895,  where 
the  case  of  Jull  v.  Jacobs  Is  dted  with  full 
quotation.  But,  whatever  view  I  might  en- 
tertain as  to  the  argument  presented  by  the 
plaintiffs'  counsd,  I  could  not  interfere  with 
the  testatrix's  disposition  of  the  Dickes  place, 
the  whole  beneficial  interest  in  which  Is  de- 
vised to  other  than  those  against  whom  the 
law  Inflicts  its  penalties;  nor  of  the  two  hun- 
dred and  fifty  dollars  given  to  Bessie  Weath- 
ersbee, nor  of  at  least  three-fourths  of  the 
nine  hundred  and  fifty  dollars  given  to  the 
children  of  the  said  Charlee  Ann. 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  vested  remainder  of  Bessie 
Weathersbee  in  the  homestead  place  and  of 
James  Moore  Weathersbee  In  the  Darlington 
place  be,  and  the  same  are  hereby,  declared 
accelerated  as  to  the  whole  or  any  part  of 
the  life  estate  not  required  to  make  up  to  the 
said  Charlee  Ann  Weathersbee  the  one  twen- 
ty-fifth part  In  the  value  of  the  testatrix's  es- 
tata.  It  Is  further  ordered  and  adjudged  that 
It  be  referred  to  the  master  of  Barnwell  coun- 
ty to  ascertain  and  report  the  total  value  of  the 
real  and  personal  estate  left  by  the  said  Beth- 
aney  Moore,  deceased,  and  how  much  thereof 
has  been  expended  In  the  payment  of  the  ex- 
penses of  the  administration,  including  the 
probate  cost  of  this  suit  That  he  also  ascer- 
tain and  report  the  value  of  the  life  estate  de- 
vised to  Charlee  Ann  Weathersbee  in  each  the 
homestead  place  and  the  Darlington  place. 
That  the  said  master  also  ascei^taln  and  re- 
port the  value  of  the  fourth  part  of  the  nine 
hundred  and  fifty  dollars  bequeathed  to  the 
said  Charlee  Ann,  the  remaining  three-fourths 
part  of  said  sum  having  been  bequeathed  to 
her  children,  as  hereinbefore  stated;  and  the 
said  master  do  further  ascertain  and  report 
whether  there  be  any  other  personal  property 
of  said  estate,  after  paying  the  said  specific 
legacy  of  $960  Just  mentioned,  and  the  legacy 
of  (200  given  to  Bessie  Weathersbee,  and,  if 
there  be  any  such  other  property,  the  value 
thereof;  and  that  he  also  ascertain  and  re- 
port whether  the  testatrix  owned  at  the  time 
of  her  death  other  real  estate  than  that  enum- 
erated in  her  will,  and.  If  any,  what  Is  the 
value  of  the  same;  and  that  he  do  also  ascer- 
tain and  report  whether  the  one  twenty-fifth 
C/is)  part  of  the  whole  estate  can  be  paid 
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out  of  the  one-fourth  part  of  the  $950  be- 
queathed to  the  said  Charlce  Ann  and  the  re- 
Biduai-y  estate,  and,  if  not,  how  much  the 
deficiency  will  be.  It  is  further  ordered  and 
adjudged  that  the  master  report  in  detail  a 
scheme  for  setting  apart  to  the  said  Charlce 
Ann  Weatbersbee  the  one  twenty-fifth  (Vis) 
part  in  value  of  the  estate  of  the  testatrix  out 
of  the  Interest  derised  or  bequeathed  to  her 
in  the  following  order,  to  wit:  First,  out  of 
the  one-fourth  part  of  the  $950  bequeathed  to 
her;  second,  out  of  the  residuary  estate;  and, 
third,  out  of  the  life  estate  devised  to  her  and 
her  husband  In  the  homestead  and  Darlington 
places.  It  is  further  ordered  and  adjudged 
that  when  the  foregoing  provisions  of  the  or- 
der have  been  carried  out,  and  if  it  therefrom 
appear  that  there  is  a  surplus  of  the  residuary 
estate  of  testatrix,  then  such  surplus  be  divid- 
ed among  the  plaintiffs  according  to  their  re- 
spective interests  as  set  forth  in  the  complaint 
therein,  excluding  in  such  division  the  defend- 
ant Charlce  Ann  Weatbersbee.  It  was  stated 
at  the  hearing  that  there  were  no  debts  against 
the  estate  of  the  testatrix,  hence  there  li  no 
reason  why  the  rights  of  the  parties  bereto 
may  not  now  be  fully  adjudicated." 

"Exceptions:  The  plaintiffs  except  to  the 
Judf^ment  and  decree  of  his  honor.  Judge  J. 
J.  Norton,  filed  herein  on  the  3d  day  of  July, 
A.  D.  18tH,  and  will  move  the  supreme  court 
of  the  said  state  to  reverse  the  said  Judgment 
upon  the  following  grounds,  to  wit:  (1)  Be- 
cause his  honor  erred  in  holding  that,  where 
the  life  estates  intended  to  support  remain- 
ders, as  In  this  case,  are  void  in  their  cre- 
ation by  virtue  of  a  statute,  that  the  remain- 
ders would  be  accelerated  and  rest  at  once. 
(2)  Because  his  honor  should  have  held  that, 
there  being  no  particular  precedent  estate  in 
this  case  to  support  the  remainders  limited  to 
the  children  of  Floyd  W.  and  Charlce  Ann 
Weatbersbee  by  the  will  of  Bethaney  Moore, 
the  same  were  void,  and  that  the  estates  de- 
vised should  pass  as  intestate  property.  (3) 
Because  his  honor  erred  in  holding  as  follows: 
'Now,  it  matters  not  how  the  life  estate  falls 
in,  whether  by  death  of  the  life  tenant  or  by 
forfeiture.  Under  the  statute.  In  either  case, 
the  remainder-men  takes  as  soon  as  the  life 
estate  ceases  to  exist,  for  the  reason  that  in 
this  case  no  life  estate  ever  existed  to  cease, 
the  same  being  void  in  its  creation  by  opera- 
tion of  law.'  (4)  Because  his  honor  erred  In 
holding  that  Charlce  Ann  and  Floyd  W. 
Weathersl>ee  talce  no  beneficial  interest  in  the 
DIckes  place,  whereas,  he  should  have  held  that 
the  testatrix  attempted  to  create  in  them  a  life 
estate  in  said  place,  as  In  the  other  property, 
and  that  the  same  stood  on  a  similar  footing 
with  the  Darlington  place  and  the  home  place. 
(5)  Because  his  honor  erred  in  referring  the 
case  to  the  master  to  ascertain  the  value  of  the 
interest  which  Charlce  Ann  Weatbersbee 
takes,  and  to  report  a  scheme  for  the  settle- 
ment of  same.  It  being  agreed  that  she  would 
take  one  twenty-flftb  part  in  said  estate,  this 
being  the  Interest  which  she  would  take  as 


heir  at  law  of  the  said  Bethaney  Moon.  (6) 
Because  his  honor  should  bav*  hdd  that,  ai 
the  life  estate  devised  to  Obarloe  Ann  Weatb- 
ersbee by  said  will  was  In  excess  of  the  Inter- 
est which  she  would  have  taken  in  case  of 
Intestacy,  and  her  interest  bdng  rednoed  to 
one  twenty-fifth  part  of  said  estate  In  conse- 
quence of  her  husband  being  one  of  the  sub- 
scribing witnesses  to  the  said  will  and  codi- 
cils, this  would  transform  the  Interest  of 
Charlce  Ann  Weatbersbee  to  that  of  a  fee  in 
said  pn^Tty,  and  would  therefore,  of  neces- 
sity, disorganize  the  remainders  attempted  to 
be  created  by  the  said  wUl  and  codicils." 

Henderson  Bros,  and  W.  A.  Holman,  for 
appellants.  Croft  A  Ohafee,  for  respond- 
ents. 

McIVKR,  a  J.  The  questions  raised  by 
this  appeal  involve  the  proper  constmctiOD 
of  the  will  of  the  late  Mrs.  Betbaney  Moore, 
with  the  two  codicils  thereto,  as  affected  by 
the  provisions  of  the  act  of  1365,  incorporat- 
ed in  the  Revised  Statutes  of  1893  as  sec- 
tion 1991.  For  a  full  understanding  of  the 
facts  of  the  case,  about  which  there  Is  no 
dispute,  and  of  the  questions  presented  by 
the  appeal,  reference  must  be  had  to  the 
decree  of  bis  honor.  Judge  Norton,  and  the 
exceptions  thereto,  all  of  which  should  be  In- 
corporated In  the  report  of  this  case,  care  be- 
ing taken  to  correct  the  error  In  the  decree 
giving  the  section  of  the  Revised  Statutes  re- 
ferred to  as  section  1974  instead  of  1991. 
and  the  omission  in  the  latter  part  of  the 
quotation  from  tiiat  section,  arising  doubt- 
less, from  a  misprint  It  will  be  sufBcIent 
to  state  here  that  tbe  testatrix  by  her  will 
specifically  devised  certain  real  estate  to  the 
defendants  Charlce  Ann  Weatbersbee  and 
her  husband,  Floyd  W.  Weatbersbee,  for 
their  Joint  lives,  and  to  the  survivors  of 
them  dutlng  the  life  of  such  survivors,  with 
remainder  to  the  other  three  defendants, 
Bessie,  Jane,  and  James  Moore  Weathers- 
bee;  but,  as  it  Is  conceded  that  the  said 
Floyd  W.  Weatbersbee  was  a  snlwcrlblng 
witness  to  the  will,  as  well  aa  to  the  two 
codicils,  the  question  is  as  to  the  effect  of 
this  conceded  fact  upon  the  provisions  of 
the  will  Just  stated,  under  the  provisions 
of  section  1991,  Rev.  St,  above  referred  to. 
That  section  reads  as  follows:  "No  sub- 
scribing witnesses  to  any  will,  testimony,  or 
codicil  shall  be  held  incompetent  to  attest 
or  prove  the  same  by  reason  of  any  devise, 
legacy  or  bequest  therein  In  favor  of  such 
witness,  or  tbe  husband  or  wife  of  such  wit- 
ness, or  by  reason  of  any  appointment  there- 
in of  such  witness,  or  the  husband  or  wife 
of  such  witness,  or  to  any  office,  trust  or 
duty;  and  such  devise,  legacy  or  bequest 
shall  be  valid  and  effectual.  If  otherwise 
so,  except  so  far  as  the  property  estate  or 
interest  so  devised  or  bequeathed  shall  ex- 
ceed In  value  any  property,  estate  or  inter- 
est to  which  such  witness,  or  the  husband 
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or  the  wife  of  soch  witness,  would  be  enti- 
tled upon  the  failore  to  establish  sncb  will, 
testimony  or  codicil,  bat  to  the  extent  of 
such  excess,  the  said  derlse.  legacy  or  be- 
quest, shall  be  null  and  yold,  and  such  ap- 
pointment shall  be  ralid.  If  otherwise  so, 
but  the  person  or  persons  so  appointed  shall 
not,  in  snch  case,  be  entitled  by  law  to  take 
or  receive  any  commissions  or  other  com- 
pensation on  account  thereof."  The  circuit 
judge  held  that  the  ^ect  of  this  statutory 
proylslon  was  to  destroy  or  forfeit  all  the 
Interest  that  Floyd  W.  Weathersbee  would 
otherwise  have  taken  under  the  will,  and  to 
cat  down  the  Interest  of  Gharlce  Ann  to  an 
amount  not  exceeding  in  value  the  interest 
which  she  would  have  taken  as  heir  at  law, 
if  there  had  been  no  will,  which,  it  Is  con- 
ceded, would  have  been  i/ag  part  of  the 
estate;  and  he  further  held  that  this  did  not 
destroy  the  Interest  In  remainder  Intended 
for  the  children  of  Gharlce  Ann,  but  that 
the  effect  was  simply  to  accelerate  the  re- 
mainders, which,  therefore,  took  effect  at 
ynce.  The  appellants,  on  the  otber  hand, 
contend  that,  the  precedent  life  estate  hav- 
ing been  destroyed,  the  remainders  were  de- 
feated, and  the  estate  of  the  testatrix  be- 
<-ame  divisible  among  the  heirs  at  law  as 
intestate  property;  and  the  main  question 
in  the  case  is,  which  of  these  two  views  is 
correct? 

Before  proceeding  to  the  consideration  of 
that  question,  it  may  not  be  amiss  to  say, 
simply  to  avoid  committing  the  court  upon 
the  point,  that  it  may,  possibly,  be  open  to 
question  whether  the  circuit  Judg^  was  right 
in  holding  that  the  effect  of  the  statute  was 
to  destroy  all  of  the  interest  of  the  husband, 
Floyd  W.  Weathersbee,  in  the  estate  Intend- 
ed to  be  devised  for  him,  inasmuch  as  the 
language  of  the  statute  is  not  that  a  devise 
to  a  witness  shall  be  y<A6.  to  the  extent  of  its 
excess  in  value  over  the  interest  which  "soch 
witness"  would  take  had  there  \)een  no  will, 
but  the  language  Is,  "to  which  such  witness, 
or  the  husband  or  wife  of  such  witness,  would 
be  entitled  upon  the  failure  to  establish  sudi 
will."  Now,  as  the  wife  of  the  witness  Floyd 
W.  Weathersbee  would  confessedly  be  enti- 
tled, upon  the  failure  to  establish  the  will, 
to  i/xs  of  the  whole  estate,  it  is  at  least 
open  to  question  whether  the  Interest  in- 
tended to  be  given  to  Floyd  W.  Weathers- 
bee by  the  will  is  entirely  defeated  by  the 
statute,  or  only  to  the  extent  of  its  excess  in 
valne  over  the  i/xi  part  of  the  estate.  But, 
as  there  Is  no  exception  to  the  ruliug  of  the 
circuit  Judge  as  to  this  particular  point,  and 
as  it  is  not  really  necessary,  or  even  Impor- 
tant, to  the  solution  of  the  question  which  we 
are  called  upon  to  decide,  we  do  not  wish  to 
be  regarded  as  deciding,  or  even  expressing 
any  opinion  distinctly  upon,  that  question. 
Recurring,  then,  to  the  main  question,  we 
think  It  is  satisfactorily  determined  in  ftivor 
of  tiie  view  taken  by  the  circuit  judge  by  the 
caae  of  Jail  v.  Jacobs,  8  Ch.  Div.  708,  cited 


both  by  fbo  judge  and  the  counsel  for  re- 
spp'  lents.  That  case  is  not  distinguishable 
froui  the  present,  for  in  that  case  the  testa- 
tor devised  both  real  and  personal  property 
to  his  daughter,  "during  her  lifetime,  and 
after  her  decease  the  property  to  be  equally 
divided  between  hee  children  on  their  coming 
of  age";  and  It  was  held  that.  In  respect  to 
the  real  estate,  the  gift  to  the  children  was 
strictly  a  vested  remainder;  that  the  construc- 
tion as  to  the  personalty  followed  the  rule 
as  to  the  realty,  and  the  gift  to  the  daughter 
being  void,  on  account  of  her  having  attested 
the  will,  the  gift  to  the  children  was  accel- 
erated, and  took  effect  Vmmedlatdy.  Malins, 
V.  C  in  delivering  the  opinion  of  the  court, 
afto:  showing  that  the  clause  of  the  will 
above  redted  created  a  vested  remainder  in 
the  children,  proceeded  as  follows:  "But  then 
comes  the  question  whether  the  wills  act,  by 
taking  away  the  life  estate  of  the  daughter, 
causes  an  intestacy  during  her  life  so  as  to 
carry  her  property  to  the  heir  at  law,  or  ac- 
celerates the  remainder.  It  is  perfectly  clear, 
in  the  first  place,  that  the  children  are  post- 
poned to  the  mother  simply  because  the  moth- 
er Is  to  have  the  property  for  her  life;  but. 
If  the  mother  cannot  have  the  property  for 
her  life,  why  are  the  children  to  be  post- 
poned? The  reason  of  their  postponement  al- 
together ceases.  They  are  not  to  have  it  until 
after  ho:  death,  because  the  testator  assumed 
that  she  would  have  It  during  her  life.  But 
he  was  Ignorant  of  the  law  that,  if  he  called 
in  his  daughter  to  be  an  attesting  witness, 
the  very  gift  he  made  her  would  absolutely 
fail.  Now,  he  has  postponed  his  grandchil- 
dren—that is,  his  daughter's  children— to  the 
daughter  solely  because  the  daughter  was  to 
take  for  life,  and  if  he  had  known  that  she 
could  not  take  for  life  he  would  not  have 
postponed  the  children  until  after  her  detlth. 
He  would  not  have  left  her  and  her  family 
destitute  In  the  meantime.  It  is  a  mere  acci- 
dent that  the  daughter  cannot  take  the  life 
estate,'  and  I  am  of  opinion  that  the  children 
are  postponed  to  the  daughter  simply  that 
she  may  have  the  property  for  life;  and,  if 
she  could  not  hanre  It  for  life,  the  children 
would  have  had  it  immediately.  That  would 
be  the  conclusion  I  should  come  to  from  the 
reason  of  the  thing  without  the  decisions. 
But  the  decisions  are  all  the  same  way." 
And  the  learned  vice  chancellor  proceeds  to 
cite  the  cases  to  that  effect.  That  case  Is  so 
exactly  In  point,  and  the  reasoning  employed 
is  so  directly  applicable  to  the  case  under  con- 
sideration, that  it  would  seem  to  be  unnec- 
essary to  say  more.  It  is  true  that,  so  far 
as  we  are  Informed,  we  have  no  case  In  this 
state  directly  on  the  point.  But  we  do  find 
cases,  cited  by  respondents'  counsd,  which, 
by  analogy,  support  our  conclusion.  In  Les- 
ly  V.  Collier,  3  Rich.  Eq.,  at  page  128,  it  is 
said  by  Dargan,  Ch.,  that:  "If  there  be  a  leg- 
acy to  one  for  life,  with  remainder  to  anoth- 
er, which  remainder,  on  the  death  of  the  tes- 
tator, would  be  direct  and  vested,  and  not 
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contingent,  and  the  person  intended  to  be  the 
tenant  for  life  dies  in  the  lifetime  of  tlie  tes- 
tator, I  think  it  cannot  tie  doubted  that  In 
such  a  case  the  legacy  does  not  lai>se,  but, 
on  the  death  of  the  testator,  goes  at  once  to 
him  who,  in  the  scheme  of  the  legacy,  was 
intended  to  be  only  a  remainder-man."  The 
same  doctrine  is  laid  down  by  Deaauasure, 
Ch.,  in  Dunlap  v.  Dunlap,  4  Desaus.  Eq.,  at 
page  314.  To  the  same  efCect,  see  B^  ▼. 
Towell,  18  S.  C.  101.  Now,  as  a  will  apeaiu 
at  the  death  of  the  testator,  it  is  dear  that 
In  these  cases  no  precedent  life  estate  was 
ever  really  created,  inasmuch  as  the  propos- 
ed life  tenant  was  dead  at  the  time  tlie  will 
took  effect,  for  a  devise  or  bequest  to  a  per- 
son deceased  at  the  time  is  void  ab  iulUo 
(Pegues  T.  Pegues,  11  Rich.  Eq.  354),  except 
in  the  case  specially  provided  for  by  the  act 
of  1789;  and  hence  the  position  so  strenuous- 
ly urged  by  counsel  for  appellants,  that  it  is 
only  in  a  case  where  a  precedent  life  estate 
has  been  created,  which  has  subsequent^ 
been  defeated  or  destroyed,  that  the  doctrine 
of  the  acceleration  of  the  remainder  can  be 
applied,  cannot  be  sustained.  Besides,  in  the 
case  of  liomas  ▼.  Wright,  2  Mylue  &  Er,  778, 
cited  by  the  counsel  for  respondents,  it  seems 
to  have  been  held  that  where  a  limitation  is 
void,  being  to  a  monk  for  life,  who  was  re^ 
garded  as  civilly  dead,  the  estate  will  not  re- 
vert to  the  grantor,  but  the  next  ll(aitatioi> 
In  remainder  will  take  effect  And  in  Avelyn 
V.  Ward,  1  Ves.  Sr.  420,  recognized  in  Dos 
T.  Scott,  3  Haule  &  S.  300,  as  well  as  by  our 
own  court  in  Wltherspoon  y.  Watts,  18  S.  C., 
at  page  411,  Lord  Hardwicke  qald  "that  be 
knew  of  no  case  of  a  remainder  ac  conditional 
limitation  over  of  a  real  estate,  whether  by 
way  of  a  particular  estate,  so  as  leave  a  prop- 
er remainder,  or  to  defeat  an  absolute  fee 
before,  by  a  conditional  limitation;  but  if 
the  precedent  limitation,  by  what  means  so- 
ever, is  out  of  the  case,  the  subsequent  lim- 
itation takes  place."  See,  also,  2  Jarm.  Wills 
(Perkins'  Ed.)  702,  where  it  is  said,  in  effect, 
that  where  an  estate  is  given  to  a  person  for 
life,  with  a  vested  remainder  in  another,  such 
remainder  "takes  effect  in  (possession  when- 
ever the  prior  gift  ceases  or  fails,  in  whatever 
manner."  We  are  therefore  of  opinion  that 
there  was  no  error  on  the  part  of  the  circuit 
judge  in  the  view  which  he  took  of  the  main 
question  in  the  case.  This  disposes  of  the 
first,  second,  third,  and  sixth  exceptions. 

As  to  the  fom'th  exception,  we  do  not  see 
what  interest  the  appellants  have  in  the  ques- 
tion tliere  raised,  under  the  conclusion  which 
we  liave  adopted.  But,  at  all  events,  we  may 
say  that  we  concur  with  the  circuit  Judge  in 
the  view  which  he  has  taken.  We  do  not 
see  that  the  testatrix  intended  that  Charlce 
Ann  and  Floyd  W.  Weathersbee  were  to  take 
any  beneficial  interest  whatever  in  the  Dickes 
place.  By  the  fifth  clause  of  the  will  all  of 
the  rents  and  profits  which  accrued  from  that 
place  between  the  date  of  the  death  of  the 
testatrix  and  fbs  deatb  of  the  survivor  of 


Floyd  W.  and  Charlce  Ann  Weathersbee  were 
given  to  their  t^ree  children,  Bessie,  Jane 
B.,  and  James  Moore  Weathersbee,  and  by 
the  first  codicil  the  place  itself  is  to  go  to 
James  Moore  Weathersbee  upon  the  death  of 
the  survivor  of  Floyd  W.  and  Charlce  Anit 
Weathersbee,  when  the  rii^t  of  the  three  cbll- 
dren  to  share  equally  in  the  rents  and  prof- 
its of  the  Dickes  place  ceases.  We  do  not 
see  what  possible  beneficial  interest  either 
Floyd  W.  Weathersbee  or  his  wife  can  have 
in  that  place.  The  utmost  that  eould  be  aaid 
is  that  they  were  to  act  as  trustees  for  their 
children,  and  to  hold  the  Didces  place,  and 
pay  over  the  rents  and  prafits  tbereef  t» 
their  children,  until  ttie  death  of  the  survivor 
of  }he  parents. 

It  is  very  clear,  under  the  vtew  whlcb  we 
have  taken,  that  the  fifth  exccptten  cannot 
be  sustained.  The  jndsment  at  tfats  court  Is 
that  the  Judgment  of  the  circuit  coart  be  af- 
firmed. 


POWELL  T.  PEARLSTINB  et  aL 

OABRIS  V.  SAME. 

(Snprcme  Coort  of  Soath  Oarotina.     Ilarch  2, 

1896.) 

SamoE  TO  PaoDDOE  Ikbtkcxkkt  —  SecondasT 

SVIDSMCE— Altekation  Or  ISBTBumiras 

— Attornet'8  Fees. 

1.  A  party  who  falls  or  refuses  upon  doe  no- 
tice to  produce  an  instrument  In  his  possessioo 
is  precluded  fi«m  thereafter  introducing  secend- 
ary  evidence  «l  its  cootents.  or  from  introdoeiDg 
the  instrumeot  itself,  on  his  own  liehalf.  not- 
withstanding the  case  may  have  been  referred 
to  the  master  to  take  and  report  ail  the  testi- 
mony in  the  case. 

2.  The  refusal  to  produce  the  instrament 
before  the  master  is  not  justified  on  the  ground 
that  the  party  wanted  to  use  it  afterwards 
in  taking  a  deposition,  in  the  absence  of  any 
showing  that  the  paper  was  necessary  on  such 
examination,  or  that  the  court  would  not  have 
permitted  it  to  be  withdrawn  for  that  purpose 
upon  proper  representationii  of  necessity. 

'3.  The  refusal  of  a  party  to  produce  an  in- 
strument on  proper  notice  by  his  adversary,  and 
his  subsequent  mtroduction  thereof  in  bis  own 
behalf,  cannot  be  justified  ou  the  ground  that 
such  failure  to  produce  it  was  due  to  no  fault 
of  himself,  but  to  the  oversight  of  bis  coanspl. 
especially  where  that  fact  appears  only  in  argu- 
ment of  counsel. 

4.  The  fraudulent  alteration  of  a  mortpase, 
after  its  execution  and  delivery,  by  insprtinr 
therein  an  additional  tract  of  land,  reud««  it 
void  in  toto. 

6.  The  proviso  in  Art  1892  (21  St  30)  thnt 
attorneys'  costs  ^ail  not  he  allowed  in  certain 
cases  therein  specified,  but  "that  this  shall  not 
apply  to  causes  now  pondiug,  or  existing  liqui- 
dated contracts,"  applies  only  to  "existinjr  liq- 
uidated contracts"  upon  whidi  an  action  was 
pending  at  the  passage  of  the  act,  and  not  to  an 
action  afterwards  brought  to  have  a  mortgage 
canceled  as  haviug  been  fraudulently  altered. 

Appeal  from  common  pleas  drcnlt  court  of 
Colleton  county;  J.  J.  Norton,  Cose  Judge; 
D.  A.  Townsend,  Order  Judge. 

Actions  by  Archibald  C.  foweU  and  others 
against  I.  M.  Pearlstlne  &  Sons  to  eojota  the 
sale  of  lands  under  a  power  contained  In  a 
mortgage  thereof,  and  t»  teve  the  inortsa«;« 
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declared  v<M  u  haTlng  been  fandnleDtly 
altered.  From  ■  judgment  for  plalatUFs,  de- 
fendanta  appeal.    Afflrmed. 

Mordacai  &  Gadsden  aad  W.  D.  Edwards 
(Howell,  Hurphjr  &  Farrow,  of  counsel),  for 
appellants.  Flabbunie  &  Oruber,  for  xe- 
gpaodenta.  , 

McIVBR,  O.  X  These  two  cases,  depend- 
ing upon  the  saase  faets,  substantially,  and 
goTemad  bjr  the  same  principles  of  law,  were 
and  will  be  considered  toRetber.'  It  seems 
that  on  the  30th  Jaanary,  1881,  the  said 
PowM  foecnted  a  mortgaee  to  one  1.  Batfc- 
man  or-  a  tract  ot  land  described  In  the  coas- 
plalnt,  coatalnlbg  00  acres,  which  mortgage 
was  daly  rreordert  on  the  7th  of  Aagwit, 
1801,  when  tt  pttrported  to  cover  aaether 
tract  of  land,  containing  86  acres,  wliloh,  it 
is  alleged,  was  frandtflentlr  inserted  in  the 
mortgage  aft^  It  was  examined,  either  by 
ttw  original  mortgagee  or  bj  the  defendanta 
to  whom  it  had  been  assigned.  It  farther 
appears  that  subsequent  to  the  execution  of 
the  nnortgage  the  Said  Powell  »AA  and 
coBTeyed  to  the  said  Qarris,  the  plaintiff 
in  the  second  case  above  stated,  the  85- 
acre  tract;  and  this  is  the  only  practical  dif- 
fermoe  bctw«ea  tJie  two  cases.  Subseqaent- 
ly,  to  wH,  on  the  2lBt  of  July,  1883,  the 
defendants,  Fearistine  A  Sons,  as  assignees 
of  the  mortgage^  advertised  botib  tracts  of 
land  .for  sale  on  the  ITtb  of  .AiJgust  1883, 
under  an  alleged  power  of  sale  contained  in 
the  mortgage.  Thereupon  these  actions  were 
comm«iced  en  the  9tfa  of  August,  1893,  for 
the  purpose  of  ecjolning  said  sale,  and  hav- 
ing the  said  mortgage  dedared  vcrid,  on  ac- 
count of  the  fraudulent  alteratloB  of  said 
mortgage,  and  the  same  delivetred  up  and 
canceled.  By  consent  an  order  was  iMssed 
on  the  30th  of  October,  1803,  directing  the 
master  of  Oolleton  county  to  take  and  repwt 
the  testimony.  Due  notice  was  given  to  the 
defendants  that,  "on  the  call  of  these  cases 
before  the  master,"  they  would  be  required  to 
produce  the  mortgage  described  in  the  plead- 
ings; but  when  the  mortgage  was  called  for 
before  the  master  the  same  was  not  produced, 
"nor  was  any  excuse  given  for  the  failure  to 
produce  the  same."  Thereupon  the  plaintiffs 
Introduced  seoondaryevidence  of  its  contents, 
loKcther  with  testimony  to  establish  the  alle- 
eatloDS  at  the  complaint,  wtUch  the  circuit 
judge  found,  as  matter  of  fact,  was  sufficient 
to  establish  the  fraudulent  alteration  of  the 
mortgage.  The  defendants  offered  testimony 
before  the  master,  which  was  objected  to  up- 
on the  ground  that  the  defendants,  being  In 
possession  of  the  original  mortgage,  could 
not  themselves  introduce  seooodary  evidence 
of  its  coBteats,  which  testimony  was  taken 
down  and  reported,  subject  to  the  -objection. 
At  a  aobsequent  period  the  defendants  ex> 
amined  several  witnesses  de  bene  esse,  un- 
der the  act  of  1883  (sections  2345,  2347,  Rev. 
St  1893),  befoie  a  notary  public  in  the  city 


of  Oharleston,  and  at  the  same  time  pro- 
duced tlie  mortgage,  and  submitted  It,  to- 
gether with  the  testimony  so  taken.  The  cir- 
cuit judge  says  in  his  decree:  "^Jpon  the 
trial  qf  the  cause  before  me,  many  objections 
were  mrged  against  ttik  introduction  of  the 
testimony  taken  lieforia  the  notary  pnbUc  ia 
Gtiarlestoa,  as  well  aa  that  introduced  by  the 
defendants  before  the  master.  Bnt,  under- 
the  view  I  take  of  the  matter,  it  will  be  un- 
necessary to  pass  upon  bnt  one  of  them.  The 
defendants,  being  in  possession  of  tlie  mort- 
gage, and  having  failed  to  produce  the  same 
in  respcmse  to  the  notice  served  upon  them, 
ooold  not  themselves  introduce  aeoomdary  evi- 
dence of  its  contents;  nor  should  they  be  al- 
lowed at  a  later  period  to  Introduce  the  mort- 
gage on  their  own  behalf."  Accordhigly, 
Judgment  was  rendered  granting  the  relief 
prayed  for  by  the  plaintiffa  From  this  judg^ 
meat  defeodants  appeal  upon  the  sevenl 
grounds  set  out  in  the  record,  which  need 
not  be  repeated  here,  as  counsel  for  appel- 
lants, in  his  argument  here,  has  very  prop- 
erly stated  that  these  several  grounds  really 
raise  but  two  questions:  "First,  was  there 
error  In  excluding  entirety  the  mortgage  from 
evidence?  Second,  even  if  the  mortgage  was 
altered  as  daimed,  was  thore  error  in  cajv 
cellng  the  entire  mortgage,  instead  of  so 
much  thereof  as  included  the  thirty-five  acre 
tract?"  The  defendants  also,  in  accordance 
with  the  practice,  have  given  notice  that  they 
would  insist  that  the  Judgment  below  should 
be  sustained  upon  other  grounds  than  those 
stated  bi  the  circuit  decree,  if  thUi  eourt 
should  be  unable  to  sustain  said  judgment 
upon  the  grounds  tbwe  stated.  But  as  we 
think  that  the  conclusion  reached  by  his 
bon<M>,  Judge  Norton,  is  fully  vindicated  by 
what  he  has  saJd,  it  will  be  unnecessary  to 
state  the  additional  grounds  relied  upon  by 
respondents. 

As  to  the  first  question,  we  think  it  is 
clear  beyond  dispute  that  the  view  taken 
by  the  circuit  judge  is  fully  supported,  not 
only  by  the  authorities  which  lae  has  cited, 
but  by  reason,  also.  In  16  Am.  &  Bug.  Enc. 
I^w,  860,  we  find  the  following  language: 
"After  a  party  has  refused  to  produce  a  pa- 
per In  his  possession,  and  his  adversary  has 
proved  its  contents  by  secondary  evidence, 
the  party  will  not  l>e  permitted  to  contra- 
dict tills  secondary  evidence  by  secondary 
evidence,  or  by  putting  the  paper  itself  in 
evidence;"  and  this  doctrine  thus  laid  down 
in  the  text  is  supported  by  high  authority 
cited  In  the  notes.  Again,  In  21  Am.  &  Eng. 
Enc.  Law,  990,  the  same  doctrine  is  again 
laid  down  in  the  most  explicit  terms.  The 
reason  is  obvious:  the  court  will  not  permit 
a  party  to  speculate  utran  the  chances.  It 
a  party  who,  upon  notice,  refuses  to  produce 
a  paper  which  is  in  his  possession,  and  there- 
by forces  ills  adversary  to  resort  to  second* 
ary  evidence  of  the  contents  of  such  paper, 
should  be  permitted  afterwards  to  introduce 
the  paper  as  a  poit  of  his  own  evidence,  h» 
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would  thnB  be  afforded  the  opportonltjr  of 
taking  the  chances  whether  the  aecondaiy 
evidence  offered  by  bis  adrersary  should 
prove  to  be  satisfactory  or  unsatisfactory  to 
him.  If  the  latter,  then  he  would  haye  the 
opportunity  of  correcting  It  by  producing  the 
paper  Itself,  which,  of  course,  would  be  the 
highest  evidence  of  Its  contents;  but,  if  the 
former,  then  he  could,  by  omitting  to  offer 
the  paper  in  evidence,  suppress  the  best 
evidence  of  the  facts  in  issue;  and  this  no 
court  charged  with  the  administration  of 
Justice  could  for  a  moment  countenance. 
But  It  is  unnecessary  to  pursue  this  subject 
further,  as  It  Is  admitted  in  the  argument 
here  tliat  the  general  rule  is  as  above  stat- 
ed, and  the  contention  is  that  the  rule  does 
not  apply  in  this  casa  First,  It  is  contended 
that  It  should  not  be  applied  in  this  case,  be- 
cause here  the  master  was  required  to  take 
all  the  testimony  in  the  case,  and  report 
the  same  to  the  court,  hence  it  made  no 
difference  when  the  paper  was  produced, 
and  the  plaintiffs  suffered  no  injury  by  rea- 
son of  the  failure  or  refusal  to  produce  the 
paper  before  the  master,  especially  as  it 
was  afterwards  put  in  evidence  by  the  de- 
fendants when  they  took  th^  testimony  de 
bene  esse  in  Charleston  before  a  notary  pub- 
lic under  the  act  of  1883.  We  do  not  think 
that  there  is  any  force  in  this  position;  for, 
In  the  first  place,  it  is  more  than  doubtful 
whether  the  act  authorizes  the  taking  of 
any  documentary  testimony  in  the  manner 
there  provided,  unless,  perhaps,  it  should  ap- 
pear, as  it  does  not  in  this  case,  that  the 
witnesses  to  be  examined  under  that  act 
were  examined  to  prove  the  execution  of  the 
document  or  paper.  In  the  second  place, 
the  fact  still  remains  that  it  was  left  to  the 
option  of  the  defendants  to  introduce  the  pa- 
per called  for  in  evidence,  or  suppress  the 
same,  as  they  might  see  fit;  and  that  is  one 
of  the  very  things  which  the  rule  Is  designed 
to  prevent  The  fact  that  the  defendants 
did,  after  the  plaintiffs  had  closed  their  case, 
offer  the  paper  as  a  part  of  their  own  evi- 
dence, cannot  affect  the  principle  upon  which 
the  rule  rests.  The  case  of  Marshall  v. 
Marshall  (8.  C.)  20  S.  B.  298.  cited  by  ap- 
pellants, manifestly  has  no  application  to 
the  present  case.  There  the  question  was 
as  to  the  contents  of  a  lost  will,  and  it  was 
held  that  the  fact  that  the  clerk.  In  tak- 
ing the  testimony,  did  not  pursue  the  pre- 
scribed order,— first  offering  evidence  of  the 
existence  and  loss  of  the  paper,  and  then 
proof  of  Its  contents, — did  not  constitute  re- 
vei-slble  error,  Inasmuch  as  all  these  facts 
did  appear  in  the  testimony  as  taken  by  the 
clerk.  That,  therefore,  was  a  very  different 
case  from  this.  Here  the  defendants,  after 
notice,  refused  to  produce  a  pai)er  in  their 
possession,  which  it  was  alleged  had  been 
fraudulently  tampered  with,  and  never  did 
produce  the  same  until  after  the  plaintiffs 
had  been  forced  to  resort  to  secondary  evi- 
dence of  the  contents  of  such  paper,  when 


they  attempted  to  offer  the  same  aa  part  of 
their  own  evidence.  Again,  It  is  insisted 
that  the  defendants  had  good  reason  for  de- 
clining to  produce  the  paper  when  called  for, 
because  they  wanted  to  use  it  afterwards  in  | 
taking  their  own  testimony  in  Charleston, 
and  If  they  had  produced  it  before- the  mas- 
ter they  would  have  lost  the  opportunity  of 
doing  so.  In  this  connection  a  very  signifi- 
cant fact  appears  in  the  decree  of  the  circuit 
judge,  for  he  says  that,  when  the  paper  was 
called  for,  it  "was  not  produced,  nor  was 
any  excuse  given  for  the  failure  to  produce 
the  same."  This  was  well  calculated  to  ex- 
cite the  suspicion,  at  least,  that  the  reason 
now  given  was  an  afterthought.  Bat,  pass- 
ing that  by.  It  is  sufSdent  for  ni  to  say  that 
the  reason  now  given  for  not  then  producing 
the  paper  la  altogether  insufDeient,  tor  two 
reasons:  (1)  It  does  not  appear  how  the  con- 
tinued possession  of  the  paper  was  necenaiy 
to  the  proper  examination  of  the  defendants' 
witnesses  In  Charleston,  as  it  does  not  ap- 
pear that  they  were  subscribing  witnesses 
to  the  execution  of  the  mortgage.  (2)  But, 
even  assuming  that  the  possession  of  the 
mortgage  was  necessary  to  the  proper  exam- 
ination of  defendants'  witnesses  in  Charles- 
ton, we  cannot  doubt  that,  even  if  the  mort- 
gage had  been  offered  in  evidence  before  the 
master,  the  court  would,  upon  proper  repre- 
sentations of  such  necessity,  have  allowed 
the  defendants  the  use  of  the  mortgage  for 
a  full  examination  of  their  witnesses.  Final- 
ly, it  is  urged  that  the  failure  to  produce 
the  mortgage  when  called  for  was  not  the 
fault  of  the  defendants,  but  of  their  counsel, 
and  that  the  defendants  ought  not  to  be 
made  to  suffer  by  reason  of  what  Is  termed 
a  "technical  error"  on  the  part  of  their  conn- 
s' The  fundamental  difficulty  In  maintain- 
ing this  position  is  the  faot  that  it  nowhere 
appears  in  the  case  that  the  refusal  to  pro- 
duce the  mortgage  was  due  to  the  fault  of 
the  counsel  for  defendants.  The  bare  state- 
ment of  that  fact,  or  of  any  other  fact, 
appearing  only  in  the  argument  of  counsel, 
this  court  has  often  held,  cannot  be  accepted 
as  one  of  the  facts  of  which  this  court  has 
power  to  take  cognizance.  In  addition  to 
this,  we  would  be  very  slow  to  believe  that 
reputable  counsel,  after  having  been  fully 
instructed  by  clients  as  to  the  real  facts  of 
their  case,  would  advi^  a  course  which  the 
law  condemns  as  an  attempt  to  suppress 
evidence.  But,  even  assuming  that  the  re- 
fusal to  produce  the  paper  when  it  was  call- 
ed for  was  advised  by  counsel,  through  some 
mistaken  view  of  the  law,  or  some  want  of 
full  Information  as  to  the  fact,  and  not 
to  any  improper  motive,  which,  of  course. 
Is  not  charged  or  even  intimated  in  this  case, 
we  do  not  see  how  that  can  help  the  de- 
fendants. If  the  defendants,  whether  act- 
ing under  the  advice  of  counsel  or  not,  saw 
fit,  by  refusing  to  produce  a  paper  alleged 
to  have  been  fraudulently  tampered  with, 
to  shut  themselves  off  from  afterwards  in- 
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trodacing  the  paper  as  a  part  of  their  own 
evidence,  under  a  wise  and  salutary  rule  of 
law,  which,  BO  far  from  being  technical  in 
Its  character,  Is  founded  upon  fundamental 
principles  of  Justice,  they  must  take  the  con- 
seQuences  of  their  own  act 

Coming,  then,  to  the  second  general  ques- 
tion presented  by  this  appeal,  as  to  wheth- 
er there  was  error  In  declaring  the  entire 
mortgage  void,  it  might  be  sufiScient  to  say 
that  It  does  not  appear  that  this  iwlnt  was 
ever  raised  before  the  circuit  judge^  as  It 
Is  not  alluded  to  In  his  decree,  and  first  ap- 
pears In  one  of  the  exceptions.  But,  as  this 
exception  was  not  raised  by  respondents' 
counsel,  we  will  not  decline  to  consider  the 
question.  It  seems  to  us  that  the  proposi- 
tion that  the  fraudulent  alteration  of  any 
instrument  in  writing  renders  the  whole  in- 
strument rold  is  so  well  settled  by  authority 
that  little  need  be  said  upon  the  subject 
We  need  not  go  outside  of  our  own  state 
for  authority.  In  addition  to  the  cases  of 
Mills  ▼.  Starr,  2  Bailey,  359,  and  Burton  v. 
Preasly,  Oheves,  Eq.  1,  cited  by  respond- 
ents' counsel,  see  Vaughan  t.  Fowler,  14  S. 
0.  355;  Kennedy  y.  Moore,  17  &  O.  464; 
Plyler  t.  BlUott.  18  S.  C.  257,— all  of  which 
sustain  the  above  proposition. 

What  effect  the  conclusion  reached  in  this 
case  may  have  upon  the  liability  of  the 
plaintiff  Powell  on  the  debt  Intended  to  be 
secured  by  the  mortgage  is  not  a  question 
presented  in  this  case,  and  cannot,  therefore, 
be  considered.  It  does  not  follow  necessari- 
ly that  because  the  mortgage  Is  now  a  nulli- 
ty, the  debt  intended  to  be  secured  thereby 
is  extinguished.  But,  as  we  have  said,  that 
question  Is  not  before  us,  and  ther^ore  is 
not  Intended  to  be  decided.  The  Judgment 
of  this  court  is  that  the  Judgment  of  Judge 
Norton  in  both  of  the  cases  above  stated  be 
affirmed. 

There  is,  however,  another  appeal  in  these 
cases,  taken  by  the  plaintiffs  from  an  order 
of  his  honor.  Judge  Townsend,  disallowing 
the  costs  of  the  plalntiffB'  attorneys  taxed  by 
the  clerk  in  these  cases.  These  actions'  hav- 
ing been  commenced  since  the  passage  of  the 
act  of  1892  (21  St  30),  it  is  quite  clear  that 
no  such  costs  can  be  allowed,  unless  these 
cases  can  be  brought  within  the  terms  of  a 
proviso  to  the  act,  which  reads  as  follows: 
"That  this  shall  not  apply  to  causes  now 
pending,  or  existing  liquidated  contracts." 
We  do  not  think  that  these  cases  fall  within 
the  terms  of  that  proviso.  While  the  phrase- 
ology of  the  proviso  is  not  as  clear  as  it 
might  be,  It  seems  to  us  that.  Inasmuch  as 
costs  can  only  be  taxed  in  a  case  where  an 
action  has  been  brought,  the  words  "exist- 
ing liquidated  contracts,"  In  the  proviso, 
must  necessarily  be  construed  to  mean  ac- 
tions upon  existing  liquidated  contracts;  for 
no  statute  ever  did  allow  costs  upon  an  ex- 
isting liquidated  contract  unless  there  was 
an  action  on  such  contract  Now.  as  these 
actions  were  not  brought  upon  any  contract. 


either  liquidated  or  unliquidated,  but,  on  the 
contrary,  were  brought  on  the  equity  side 
of  the  court  simply  for  the  purpose  of  hav- 
ing a  mortgage  canceled,  uimn  the  ground  of 
a  fraudulent  alteration  thereof,  and  as  it  is 
conceded  that  these  actions  were  not  i>end- 
ing  at  the  time  of  the  passage  of  the  act 
of  1882,  we  agree  with  Judge  Townsend  that, 
under  the  provisions  of  that  act,  no  attor- 
neys' costs  can  be  allowed.  The  Judgment 
of  this  court  Is  that  the  order  of  the  circuit 
court  disallowing  the  attorney^  costs  in 
these  cases  be  affirmed. 


GUCKENHEIMER  et  aL  v.  DRTFUS  et  sL 

BENHEIM  et  al.  v.  SAME. 

(Supreme  Court  of  South  Carolina.     April  1, 

1885.) 

Attachmbkt— BOSD. 

Whwe  the  bond  required  by  section  251, 

Code  Civ.  Froc,  in  attachment,  U  dgned  by  only 

part  of  the  plaintiffs  In  the  action,  a  writ  Isaaed 

nnder  it  will  be  set  aside. 

Appeal  from  common  pleas  circuit  court  of 
Barnwell  county;  James  V.  Izlar,  Judge. 

Action  by  Simon  Ouckenhelmer,  Abe  S. 
Ouckenhelmer,  and  Moses  S.  Ouckenhelmer, 
copartners  In  trade  and  doing  business  under 
the  firm  name  of  S.  Guckenhelmer  &  Sous, 
against  Benjamin  H.  Dryfus  and  J.  M.  Rich, 
copartners  In  trade,  doing  business  under 
the  firm  name  of  Dryfus  &  Rich,  and  I. 
Rich;  also,  action  by  Adolphus  H.  Benhelm, 
Myer  Benhelm,  and  Henry  Benhelm,  co- 
partners in  trade,  doing  business  under  the 
firm  name  of  Benhelm.  Bro.  &  (3o.,  ag^alnst 
the  same  defendants.  The  two  actions  were 
combined  and  heard  together.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Reversed. 

S.  O.  Mayfield  and  Pattei-son  &  Holman, 
for  appellants.    L.  T.  Islar,  for  respondents. 

POPE,  J.  These  two  separate  actions,  in- 
volving identical  Issues,  have,  by  the  consent 
of  all  the  parties  hi  each  cause,  been  heard 
together.  It  is  admitted  tliat  S.  Ouckenhel- 
mer &  Sons  are  a  firm  located  and  doing  busi- 
ness as  merchants  In  the  city  of  Savannah, 
in  the  state  of  Georgia,  while  Benhelm,  Bro. 
&  0>.  are  a  firm  located  and  doing  business 
as  merchants  in  the  city  of  New  York,  In  the 
state  of  New  York.  The  defendants  Di7fu8 
&  Rich  are  a  firm  located  and  doing  busi- 
ness as  merchants  in  the  city  of  Savannah, 
in  the  state  of  Georgia.  The  defendant  L 
Rich  is  a  merchant  located  and  doing  busi- 
ness as  such  in  the  town  of  Denmark,  in 
the  county  of  Barnwell,  in  the  state  of  South 
Carolina.  The  plalntiffB  In  each  action,  hold- 
ing large  claims  for  goods  sold  to  the  de- 
fendants Dryfus  &  Rich,  ascertained  that 
this  last-named  firm  was  Insolvent,  and  be- 
lieving that  such  last-named  firm,  in  view 
of  such  insolvency,  and  within  a  few  weeks 
of  the  date  at  which  the  insolvency  of  Dry- 
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fns  ft  RIcli  waa  known,  had  shipped  some 
of  their  flrm  property  from  the  city  of  8a- 
Tannah  to  the  defendant  1  Rich,  who  was  a 
brother  of  J.  M.  Rich,  of  the  firm  of  Dryfua 
ft  Rich,  In  th«  said  town  of  Denmark,  In  the 
state  of  South  Carolina,  to  be  held  by  said 
L  Rich  aa  the  property  of  the  flrm  of  Dry- 
fuB  ft  Rich,  commenced  an  action,  respectiye- 
ly,  against  the  defendant!  Dryfusft  Rich  and 
I.  Rich  in  the  court  of  common  pleas  of 
Barnwell  county,  state  of  South  Carolina, 
wherrin  they  alleged  the  foregoing  facts, 
and  demanded  Judgment  against  the  defend- 
ants Dryfus  ft  Rich  for  the  amount  due  and 
owing  the  plaintiffs,  and  for  an  attachment 
of  the  goods  of  Dryfus  ft  Rich  in  the  pos- 
session of  I.  Rich,  which  they  alleged  were 
worth  about  ?1,000.  These  actions  were  by 
summons  and  complaint,  and  were  begun 
on  the  23d  day  of  September,  1803.  On  the 
same  day  the  plaintiffs  applied  to  W.  Oil- 
more  Simras,  Esq.,  as  clerk  of  the  court  of 
common  pleas  for  Barnwell  county,  in  the 
state  of  South  Carolina,  for  a  warrant  of  at- 
tachment. Mr.  Simms,  as  said  clerk,  granted 
the  writ  on  the  same  day.  Under  this  writ 
of  attachment  the  sheriff  of  Barnwell  coun- 
ty, I.  W.  Lancaster,  Esq.,  seized  the  personal 
property  that  had  been  shipped  by  Dryfus 
ft  Rich  to  I.  Rich,  and  now  holds  the  same. 
On  the  28th  day  of  September,  1893,  W. 
Gilmore  Simms,  Esq.,  as  said  clerk,  granted 
an  order  to  serve  the  defendants  Dryfus  & 
Rich  with  the  summons  in  such  case  by 
publication  thereof  in  a  newspaper  publish- 
ed in  Barnwell  county  once  a  week  for  six 
successive  weeks,  and  that  copies  of  the 
summons  and  complaint  be  sent  by  mail, 
postage  paid,  to  said  Dryfus  ft  Rich  at 
Savannah,  in  the  state  of  Georgia.  There- 
after the  defendants  Dryfus  ft  Rich  made 
an  appearance  in  each  of  said  actions,  and 
made  answer  thereto  on  the  merits.  At  the 
fall  term,  1803,  of  the  court  of  common  plea» 
for  Barnwell  county.  In  this  state,  the  de- 
fendants made  a  motion  In  each  case  in  such 
court  to  dissolve  the  writs  of  attachment  on 
the  gronnds— First,  because  the  court  had 
no  Jurisdiction  to  issue  such  writs  of  at- 
tachment; second,  because  the  bond  to  ob- 
tain the  warrant  was  and  is  insufficient; 
and,  third,  because  the  affidavits  are  de- 
fective, and  do  not  make  out  a  case  to 
support  the  granting  of  said  writs  of  at- 
tachment. This  motion  came  on  to  be  heard 
before  his  honor.  Judge  Izlar,  who  in  a 
short  order  dated  Tth  February,  1894,  re- 
fused the  motion  on  each  of  the  grounds 
upon  which  the  motion  was  based.  From 
this  order  of  Judge  Izlar  the  defendants  in 
each  case  now  appeal,  on  these  grounds,  to 
wit:  (1)  Because  his  honor  erred  in  not  dis- 
solving the  attachment  issued  by  the  clerk 
herein  npon  the  ground  that  the  court  had 
no  Jurisdiction  over  the  parties  or  the  sub- 
ject of  the  action  in  which  said  attachment 
was  granted.  (2)  Because  his  honor  erred 
in  not  diasolvlngc  the  attachment  upon  the 


grotmd  that  no  undertaking  bad  been  glveu' 
by  the  plaintiffs,  as  required  by  tbe  attach- 
ment laws  of  this  state,  the  same  only  be- 
ing signed  by  one  of  the  plaintiffs  in  the  ac- 
tion. (3)  Because  his  honor  erred  in  not  dis- 
solving the  attachment  for  that  the  aflldarlts 
upon  which  the  same  were  obtained  are  in- 
sufficient and  defective  in  form  and  sub- 
stance, and  would  not  authorize  the  granting 
of  an  attachment  by  the  said  clerk. 

It  seems  to  us  that  if  no  undertaking,  as 
required  by  the  atta<*ment  laws  of  this 
state,  was  executed,  prior  to  the  Issuance 
by  the  clerk  of  the  writs  of  attachment,  by 
the  plaintiffs  In  each  case,  it  was  a  funda- 
mental defect  in  each  proceeding,  which, 
when  made  manifest  to  the  circuit  judge, 
would  require  an  order  vacating  such  writs 
of  attachment.  The  language  of  our  Code 
of  Civil  Procedure  is  as  follows:  "Section 
251.  Before  issuing  the  warrant,  the  Judge, 
clerk  or  trial  Justice  shall  require  s  written 
undertaking  on  the  part  of  the  plaintiff,  with 
sufficient  surety,  to  the  effect  that  If  the  de- 
fendant recover  judgment,  or  the  afiaei- 
tnent  b«  »et  a»idt  by  ardtr  of  tke  court 
[italics  ours],  the  plaintiff  will  pay  aB  costs 
that  may  be  awarded  to  the  defendant  and 
all  damages  which  he  may  sustain  by  rea- 
son of  the  attachment,  not  exceeding  the 
sum  specified  in  the  undertaking,  which 
shall  be  at  least  two  hundred  and  fifty  dol- 
lars, except  in  case  of  a  warrant  issued  by  a 
trial  Justice,  when  it  shall  be  at  least  twen- 
ty-five dollars."  Now,  in  the  case  at  bar  the 
following  undertaking  was  executed:  TThe- 
State  of  South  Carolina,  County  of  Barn- 
well. Court  of  Common  Pleas.  Know  all 
men  by  these  presents,  that  of  the  directions 
of  the  fourth  clause  of  the  act  of  the  legis- 
lature of  this  state  passed  the  24th  day  of 
September,  A.  D.  1868,  entitled  an  'Act  to- 
regulate  attachments,'  we,  S.  Guckenheimer 
ft  Sons,  by  their  agent,  S.  S.  Freedieim,  and 
Ansley  D.  Oohen,  held  and  firmly  bound 
unto  Benjamin  H.  Dryfus  and  T.  N.  Rich, 
as  copartnei-8  under  the  flrm  name  of  Dry- 
fus &  Rich,  and  I.  Rich,  in  the  full  and 
Just  sum  of  five  hundred  dollars,"  etc. 
"Whereas,  S.  Guckenheimer,  Abe  Gucken- 
heimer, and  Moses  Guckenheimer,  as  co- 
partners under  the  flrm  name  of  S.  Gucken- 
heimer ft  Sons,  [are]  about  to  issue  and^ 
sue  out  of  the  court  of  common  pleas  for 
the  county  of  Barnwell,  aforesaid,  a  war- 
rant of  attachment,"  etc;  "and  whereas, 
under  and  by  virtue  of  the  clause  aforesaid 
to  the  legislature  above  mentioned.  It  is  di- 
rected and  prescribed  that  before  issuing 
the  warrant  the  Judge,  Justice  of  the  peace, 
or  clerk  shall  require  a  written  undertak- 
ing on  the  part  of  the  plaintiff,  with  suffl- 
clent  surety,"  etc.  "8.  Guck«iheimer  [L. 
S.],  by  S.  S.  Freedieim.  Ansley  D.  Go- 
hen  [li.  S.],  by  Henry  Benheim."  Thus  it 
is  manifest  that,  although  it  is  recited  in  the- 
undertaking  that  S.  Guckenheimer  ft  Sons 
are  the  plaintiffs  in  the  one  action,   and. 
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Bunhelm  tt  Co.  mrt  the  plalntlfb  In  the 
otli«r  aeUon,  In  each  of  which  writs  of  at- 
tachment are  songht  to  be  Issued,  and  al- 
thon^h  It  Is  Btlpnlated  therein  that  S.  S. 
Freedlelm,  in  the  one  instance,  and  Benhelm, 
In  the  other,  are  the  attorneys  in  fact  author^ 
ized  by  such  firms  to  slgrn  the  firm  names  to 
srnch  undertakings,  yet  the  name  of  S.  Guck- 
enhelmer  in  the  one  case  and  Adolpfa  D. 
Benhelm  in  the  ether  is  signed  as  the  maker 
or  obligor  to  said  nnilertaking  by  S.  S.  Freed- 
lelm in  the  one  case,  and  H.  Benhelm  In 
the  other.  Now  this  court  has  held  that  the 
undertaldng  most  be  signed  by  the  plaintifF 
or  plaintiffs,  as  tbe  ease  may  be,  before 
tbe  writ  is  issued,  or  the  attachment  will 
be  set  aside.  Bank  v.  Stelling,  31  8.  C.  360, 
«  8.  E.  1028;  Wagener  v.  Booker,  31  8.  C. 
STB,  S  8.  B.  1055.  Mr.  Chief  Justice  Melver 
rendered,  as  the  organ  of  this  court,  Judg- 
ment in  tbe  first  case  cited,  in  a  most  cars- 
fnlly  prepared  opinion.  FUs  Judgment  was 
cobseqnentiy  aiSnned  lr>  the  case  of  Wagener 
T.  Booker,  supra.  Sin'W  that  time  the  view 
of  this  Btatatory  requirement  has  been  tb- 
peatedly  acted  on.  Such  being  the  decisions 
of  tUs  court,  it  was  error  tn  the  cir«dt 
Judge  to  refuse  to  vacate  these  attachments. 
Uaring  readied  this  conclusion,  we  deem  it 
onnecessary  to  dlscnss  the  other  points  rais- 
ed. 

It  Is  tbe  Judgment  of  this  court  that  tbe 
order  appealed  from  in  each  of  tbe  cases 
here  considered  be  nrrersed,  and  that  each 
of  the  causes  be  remanded  to  the  circuit 
cmirt,  with  direction  to  sneb  court  to  issue 
an  order  in  each  of  these  actions  vacating 
tlM  writs  of  attachment 


OLEATON  T.  TYLER. 
<8npreiD«  Court  of  South  Onrolfna.     April  4, 

1895.) 

AOTBoiiiTT  or  HnsBAyn — Patmsict  or  Wnrs's 

IfoKsr. 

A  husband,  acting  as  &e  general  agent 

of  Ills  wife,  cannot  direct  payments  which  be 

makes  with  her  money  to  be  applied  to  bis  debts. 

Appeal  from  common  pleas  circuit  court  of 
Aiken  county;  D.  A  Townsend,  Judge. 

Action  by  M.  L.  Gleaton  against  Rosa  A. 
Tyler.  From  a  judgment  for  idaJDtlff,  defend- 
ant appeals.   Modified. 

O.  C.  Jordan  and  Oroft  &  Cbafee,  for  appel- 
lant   Henderson  Bros.,  for  respondent 

POPE,  J.  Tbe  plaintiff  in  his  complaint 
ombodled  two  causes  of  action,— one  the  breacb 
of  tbe  condition  of  a  mortgage  of  certain  real 
estate  in  Aiken  eonnty,  in  this  state,  which 
was  executed  to  tlte  plaintiff  by  the  defendant 
to  Kcnrs  indebtedness  of  $625,  with  interest 
at  10  per  cent,  per  annum;  and  tbe  second 
for  tbe  breach  of  tbe  condition  of  another 
mortgage,  on  a  sqmrate  parcel  of  land  In  Aiken 
connty.  in  this  state,  which  was  executed  to 
tbe  pbrintur  by  tbe  defendant  to  secure  «n  In- 


debtedness ot  $75,  with  Interest  at  10  per 
cent  per  annum.  The  defendant  in  her  an- 
swer alleged  that  she  was  a  married  woman 
when  the  two  mortgages  were  executed  and 
the  debts  secured  by  tbem  were  contracted, 
and  that  they  were  not  for  the  benefit  of  two 
seporate  estates,  and  tben  that,  if  it  was  her 
duty  to  pay  the  debts  secured  by  the  mort- 
gages, she  had  fully  paid  the  same.  Testi- 
mony was  taken  before  the  master  for  Aiken 
oounty.  The  action  then  came  on  to  be  tried 
by  bis  honor.  Judge  Townsend,  who  rendered 
Ms  decree  oTermling  the  defenses,  and  order- 
ing Judgment  for  ttie  foreclosure  of  botb  mort- 
gages to  pay  the  debtaiwhlch  said  mortgages 
respectively  were  to  secure.  The  first  debt 
was  ascertained  to  be  $738.48.  The  second 
debt  was  ascertained  to  be  $103.88.  From 
this  decree  tbe  defendant  appealed  as  to  both 
debts  and  mortgages,  but  finally  she  bas  aban- 
doned all  her  grounds  of  appeal  except  as  to 
the  $738.46.  This  sum  she  claims  should  be 
reduced  by  the  snm  of  $<e.24,  paid  on  the 
20th  February,  1889,  and  the  further  credits 
of  $46,  paid  <m  Sth  November,  1888;  $38.67, 
paid  on  tbe  lat  December,  188S;  $47.75,  paid 
on  IStb  October,  188»;  $47,  paid  on  12tb  No- 
vember, 1889;  $56wl7,  paid  on  December  4, 
1889;  and  $46.00,  paid  on  TOtb.  September, 
1890,— in  addition  to  the  credits  the  plainUff 
has  already  admitted,  to  wtt,  $153.00,  paid  on 
l&th  September,  1891,  and  $172.6B,  paid  on  22d 
October,  1881.  leavlpg  only  tbt  som  of  $105.98 
doe  on  the  first  catse  of  action  on  ZTth  An- 
gOBt  1894. 

We  faave  carefully  examined  the  testimony, 
and  have  concluded  that  the  two  payments  of 
$45,  paid  on  6th  November,  1888,  and  $88.67, 
paid  on  let  December,  1888,  cannot  be  allowed 
tbe  defendant  as  credits,  for  It  seems  to  us 
that  the  plaintiff  had  contracted,  through  her 
husband,  with  her  tenant,  Jackson,  say  on  Ist 
January,  1888,  quite  six  months  before  she 
made  the  first  mortgage,  and  therefore  her 
rents  for  that  year  need  not  be  said  to  have 
been  contracted  to  be  paid  on  this  mortgage. 
But,  on  the  other  hand,  we  are  satisfied  the 
circuit  Judge  erred  in  refusing  the  defendant 
tbe  other  credits  upon  a  ntisapprehenslon  of 
the  law  governing  agents  In  transactions  for 
their  principals.  We  may  grant  the  proposi- 
tion that  the  defendant  made  her  husband  her 
general  agent,  but  we  cannot  concede  that  a 
general  agent,  without  a  special  power  to  do 
so,  can  direct  the  money  of  his  principal  so  as 
to  ai^roprlate  tbe  same  to  the  payment  of  bis 
own  debts.  Such  a  doctrine,  if  recognized  as 
law,  might  lead  to  tbe  most  pernicious  results. 
We  do  not  think  our  views  could  be  better 
illustrated  than  is  done  In  tbe  case  of  Stewart 
V.  Woodward,  28  Am.  Rep.  488-  In  that  case 
Powers,  J.,  said:  "The  report  of  the  auditor 
shows  that  Carrier  was  tbe  general  agent  of 
the  plaintiffs  in  the  conduct  of  their  business 
at  Montpeller.  His  authority  thus  empowered 
him  to  do  all  things  usual  and  useful  to  con- 
duct the  business  of  a  merchant  tailor.  A  gen- 
eral agency  is,  however,  a  restricted  service. 
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Tbe  agent  cannot  go  outside  the  practical 
scope  of  his  principal's  business.  So  far  as 
the  business  of  his  principal  is  concerned,  he 
may  do  all  that  liis  principal  could  do.  He 
cannot  steal  his  principal's  goods,  nor  appro- 
priate them  to  his  own  use.  He  can  only  ap- 
propriate them  to  the  use  and  profit  of  the 
principal.  Persons  dealing  with  a  general 
agent  are  bound  to  measure  the  scope  of  his 
authority,  or  if  they  are  dealing  with  a  special 
agent,  although  the  compass  of  authority  in 
the  one  case  is  wider  than  the  other,  still  It  is 
to  be  understood  that  it  has  ite  limits.  Jt.i§  to 
be  underttood  that  it  it  an  agent,  and  not  a 
principal,  viho  aett."  (italics  ours.)  Ai  to  a 
husband's  agency  for  the  wife,  see  Mechem, 
Ag.  I  63;  Mclaren  ▼.  EbiUy,  26  Iowa,  SOS. 
The  observations  of  Chief  Justice  Mclver,  at 
page  636,  39  a  G.,  and  page  126,  18  &  B.,  in 
Martin  v.  Suber,  are  very  pertinent  in  the 
matter  of  the  agency  of  the  husband  for  the 
wife.  It  follows,  therefore,  that  the  defend- 
ant Is  entitled  to  have  placed  on  her  note  for 
1626,  due  on  1st  October,  1888,  with  interest 
accwding  to  the  tenor  of  the  note,  the  follow- 
ing credits,  to  wit:  $66.24,  on  the  26th  Feb- 
ruary, 1889;  $47.75,  on  the  18th  October,  18S9; 
$47.  on  the  12th  November,  1889;  $56.17,  <m 
the  4tlt  Deconber,  18S9;  $46.60,  on  the  20th 
September,  1800,— together  with  the  conceded 
credits  of  $168.60  on  the  16th  September,  1801, 
and  $172.66  on  the  22d  October,  1801,— and, 
when  these  modifications  ^re  made,  that  the 
decree  be  affirmed.  It  is  the  judgment  of  this 
court  that  the  Judgment  of  the  circuit  court  be 
modified  as  herein  required,  and  thereafter 
that  the  same  be  affirmed;  and  it  is  ordered 
that  the  cause  lie  remanded  to  the  dtcott  court 
to  enforce  this  Judgment. 


In  re  WET.LS  et  at, 
LATIMUR  V.  LATIMER  et  al. 

(Supreme  Oonrt  of  South  Carolina.     April  4, 
1805.) 

BlOHTS  or  ASSIONBB  OF  JUOOMEST  —  BeT-OfF  OF 
JUDOMEXTS. 

1.  Where  an  assignment  of  part  of  a  judg- 
ment was  entered  npon  the  entir  of  the  jndg- 
ment  and  thereafter  the  judgment  was  set  off 
against  another  without  notice  to  the  assignee, 
it  was  proper  to  reopen  the  matter,  and  grant 
the  assignee  a  hearing. 

2.  The  objection  that  the  petitioner  in  an 
ex  parte  proceeding  should  have  asserted  his 
right  in  an  action,  or  under  a  rule,  cannot  tie 
raised  for  the  first  time  on  appeal. 

8.  The  right   to   set  off  judgments   is   an 

Suitable  right,  to  be  enforced  in  the  discretion 
the  court. 
4.  Where  an  attorney  took  a  case  with  the 
agreement  that  he  should  have  10  per  cent  of 
the  amount  recovered,  Itnowing  Ihnt  the  party 
against  whom  he  was  to  proceed  hnd  a  judg- 
ment against  his  client  in  excess  of  his  client  s 
claim,  and  upon  his  obtaining  judgment  an  as- 
signment to  him  of  a  10  per  cent  interest  there- 
in was  entered,  the  court  will  not  enforce  the 
right  of  set-off  between  the  judgments,  against 
the  attorney's  interest 


Appeal  from  common  pleas  circalt  court  of 
OreenvUle  county;  I.  D.  Witberspoon,  Judge. 

Ex  parte  proceeding  by  O.  O.  Wells  and 
James  L.  Orr,  late  partners  In  the  practice  of 
law  under  the  firm  name  of  Wells  ft  On,  In 
the  matter  of  Ex  parte  Joaeph  P.  and  John 
H.  Latimer,  as  executm-s  of  the  will  of  Hew- 
lett Sullivan  deceased.  In  the  matter  of  Hew- 
lett Sullivan  against  C.  A.  Pariclns  and  otb- 
ers,  and  James  H.  Latimer  against  Joseph  P. 
and  John  H.  Latimer,  as  executors,  for  tbe 
modification  of  an  order  setting  off  the  judg- 
ments In  such  actions.  From  a  Judgment  for 
petitioners,  the  executors  appeal.    Affirmed. 

Earle  ft  Mooney,  for  appellants.  Ootbran. 
Ansel  ft  Ootbran,  (or  respoadents. 

POPE.  J.  It  aeems  that  Hewlett  Sullivan, 
as  plaintiff,  recovered  a  Judgment  In  tbe  court 
of  common  pleas  for  Greenville  county,  in 
this  state,  for  $2,121.06  and  costs,  against  0. 
A.  Parkins,  P.  D.  Huff,  John  H.  Latimer, 
and  James  P.  Latimer,  as  defendants.  Sub- 
seqnoitly,  the  said  Hewlett  Sullivan  departed 
tbis  life  testate,  and  Joseph  P.  Latimer  and 
John  H.  Latimer  qualified  as  tbe  executors 
of  bis  wUL  Thereafter,  Jamea  H.  Latimer, 
as  plaintiff,  brought  his  action  against  tbe 
said  Joseph  P.  Latimer  and  John  H.  Lati- 
mer, as  executors  of  the  will  of  Hewlett  Sul- 
livan, deceased,  to  recover  what  was  due  him 
tar  services  rendered  to  said  Hewlett  Sulli- 
van, in  his  lifetime.  In  the  court  of  common 
pleaa  for  Greenville  county,  in  this  state. 
The  said  plaintiff,  James  H.  Latimer,  em- 
ployed the  law  firm  of  Wells  &  Orr,  com- 
posed of  George  G.  Wells  and  James  L.  Orr, 
as  his  attorneys  to  institute  and  maintain  bis 
said  suit;  paying  them  a  small  retainer,  and 
agreeing  to  give  them  10  per  cent  of  his  re- 
covery in  said  suit,  as  their  compensation  as 
bis  attorneys.  James  H.  Latimer,  as  said 
plaintiff,  recovered  a  Judgment  against  the 
said  Joseph  P.  Latimer  and  John  H.  Lati- 
mer, as  executors  as  afoi'esaid,  for  tbe  sum 
of  $1,825.03  and  costs.  The  said  attorneys. 
Wells  &  Orr,  knew  of  tbe  said  Judgment  in 
the  case  of  Hewlett  Suliivan  against  O.  A. 
Parkins  et  aL  As  soon  as  Judgment  was  en- 
tered up  and  execution  Issued  in  the  case  of 
James  H.  Latimer  against  Joseph  P.  and 
John  H.  Latimer  for  the  $1,825.03  and  costs, 
the  said  James  H.  Latlme-  entered  an  assign- 
ment of  10  per  cent  of  said  recovery  to  said 
Wells  ft  Orr,  on  the  execution  lodged  In  the 
sheriff's  office  The  said  Joseph  P.  Latimer 
and  John  EC  Latimer,  as  said  executors.  Inter- 
vened by  petition  to  have  the  Judgment  of 
James  H.  Latimer  against  them,  aa  executors 
of  Hewlett  Sullivan,  deceased,  for  $1,825.03 
and  costs,  paid  by  operation  of  law,  by  set- 
ting off  against  audi  Judgment  the  Judgment 
for  $2,121.06  and  costs  recovered  by  their  tes- 
tator against  James  H.  Latimer  along  with 
O.  A.  Parkins  and  others.  On  their  motion 
a  rule  was  issued  by  Judge  Islar,  and  aerved 
upon  the  said  James  H.  Latimer,  requiring- 
him  to  show  cause  why  oae  Judgment  should 
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oot  be  aet  off  againat  tbe  other,  bnt  no  noUoe 
was  ffirea  to  WeUa  &  On  of  nicb  proceed- 
ings. Jndge  lalar,  by  an  order  dated  15tb 
July,  1888,  paaaed  an  ordor  containing  tliis 
provision,  among  others:  "It  la  therefore  or- 
dered and  adjudged  that  so  much  of  the 
Judgment  entitled  Hewlett  Snllivan  v.  James 
H.  Latimer  and  others,  for  the  sum  of  $2,- 
121.06  and  costs,  as  will  satisfy  the  Judgment 
of  James  H.  liatimer  t.  Jos.  P.  and  John  H. 
Latimer,  as  executors  of  the  will  of  Hewlett 
SulllTsn,  deceased,  be  set  off  against  the  lat- 
ter, and  that  the  former  Judgment  be  satis- 
fied pro  tanto."  Thereafter,  about  the  14tb 
March,  18M,  Wells  and  Orr  each  made  affi- 
davits setting  forth  sulistantially  the  forego- 
ing facts,  and  caused  the  following  notice  to 
be  served  opon  Joseph  P.  Latimer  and  John 
H.  Latimer,  as  executors  of  Hewlett  Sullivan, 
deceased:  "Please  to  take  notice  that  on  the 
nnn«^ed  affidavits  [affidavits  of  Oeorge  O. 
Wells  and  James  L.  Orr],  and  ail  the  rec- 
ords and  proceedings  in  the  above-entitled 
cause,  we  will  move  the  court,  on  the  fourth 
day  after  service  upon  yoo,  exclusive  of  the 
day  of  service,  or  as  soon  thereafter  as  coun- 
sel can  be  lieaid.  for  an  order  modifying  the 
order  of  bis  honor,  Judge  Izlar,  of  date  July 
15,  1S03,  setting  off  the  two  Judgmeits  nam- 
ed in  the  caption  [the  same  as  is  set  out  in 
tbe  caption  to  this  opinion],  so  far  as  the 
same  affects  the  interest  of  ten  per  cent  on 
said  last-named  Judgment  [$1,825.03  and 
coats],  previously  assigned  to  Wells  ft  Orr, 
and  also  the  costs  of  said  last-named  Judg- 
ment, and  for  such  otiier  relief  as  may  be 
Just"  The  petition  of  Wells  &  Orr  came  on 
to  be  heard  before  his  bonor.  Judge  Wither- 
spoon,  at  the  spring  (ISOi)  term  of  the  court 
of  common  pleas  for  Qreenville  county;  and, 
after  hearing  arguments  on  both  sides  of  ttie 
controversy,  he  decided,  in  effect,  that  Judge 
Izlar's  wrder  sliould  be  so  modified  that  tbe 
10  per  cent,  of  the  recovery  on  the  Judgment 
for  $1,826.08,  and  all  the  costs,  should  be  ex- 
cepted from  the  operation  of  Judge  Islar's 
order  dated  the  15th  day  of  July,  1883.  From 
this  order,  Joseph  P.  Latimw  and  John  H. 
LAtlmer,  as  executors  of  last  will  of  Hewlett 
Snllivan,  deceased,  now  appeal,  on  the  follow- 
ing groimds:  (1)  Because  bis  honor  erred  in 
reversing  the  order  of  Judge  Islar,  and  in 
modifying  the  sama  (2)  Because  his  honor 
erred  in  modifying  the  order  of  Judge  Islar 
wltbont  having  the  report  of  the  master  and 
tbe  accompanying  testimony  before  him,  up- 
on which  said  order  was  based.  (3)  Because 
his  honor  erred,  after  final  order,  in  opening 
the  same,— changing  the  terms  thereof,— on 
motion  of  petitioners,  who  are  strangers  to 
the  record,  and  in  not  holding  that  the  rights, 
if  any,  of  the  petitioners,  should  be  enforced 
l>y  a  direct  action.  (4)  Because,  If  his  honor 
had  Jurisdiction  to  open  and  modify  the  order 
of  Judge  Islar,  the  motion  for  that  purpose 
Bhoald  have  been  predicated  upon  a  iTile  duly 
issued,  and  served  upon  the  respondents,  to 


show  cause  against  tt.  QS)  Becanae  bis  honor 
erred  in  not  holding  that  the  assignees  of  a 
Judgment  take  it  subject  to  all  equities  tn 
fiivor  of  the  Judgment  debtor.  Including  the 
right  to  set  off  one  against  the  other.  (6) 
Because  his  honor  erred  In  not  holding  that 
Wells  &  Orr,  having  taken  the  assignment 
of  the  Judgment  of  James  H.  Latimer  v.  J. 
P.  and  J.  H.  Latimer,  as  executors  of  Hew- 
lett Sullivan,  deceased,  with  full  notice  of  the 
Judgment  of  Hewlett  Sullivan  v.  C.  A.  Par- 
kins and  others,  hold  the  same  subject  to  the 
rights  of  the  respondents  to  set  off  the  lattor 
Judgment  against  the  former.  (7)  Because 
his  honor  erred  in  not  holding  that  an  assign- 
ment of  a  part  of  a  Judgment  without  the 
consent  of  the  Judgment  debtor  cannot  affeot 
him,  and  in  not  holding  that  the  assignee  of 
a  part  of  a  Judgment  will  not  be  permitted 
to  obtain  the  proems  or  order  of  the  court  for 
its  collection. 

1.  We  do  not  see  that  the  circuit  Judge 
erred  in  the  matter  embodied  In  the  first  ex- 
ception. When  it  is  considered  that  Judge 
Izlar,  by  his  order,  disposed  of  property  duly 
assigned  to  Wells  ft  Orr,  without  giving 
them  an  opportunity  to  be  heard,  it  was  prac- 
tically closing  the  door  of  the  court  of  Jus- 
tice upon  them.  It  does  not  help  Wells  ft 
Orr  that  this  was  unintentional  on  Judge 
Islar'a  part;  that  no  one  called  his  attention 
in  any  way  to  the  assignment  by  James  H. 
Latimer  to  them  of  one-tenth  interest  in  that 
Judgment.  The  fact  that  Ignoring  the  rights 
of  Wells  &  Orr  was  unlntentiMial  on  the 
part  of  Judge  Izlar  seems  to  us  to  strengthen 
their  claims  to  the  relief  they  seek.  It  is 
very  evident  that  appellants  rely  upon  what 
is  generally  true,— that  one  circuit  Judge  has 
no  revisory  power  over  the  acts  of  other  cir- 
cuit Judges.  As  it  Is  frequentiy  expressed, 
you  cannot  appeal  frcun  one  circuit  Judge 
to  another  circuit  Judge.  Unquestionably, 
no  one  who  was  a  party  to  the  controversy 
as  it  was  presented  to  Judge  Izlar  could  ob- 
tain any  reconsideration  ot  any  action  by 
Judge  Izlar  before  another  circuit  Judge. 
Such,  however,  Is  not  the  fact  In  the  petition 
at  bar.  Wells  ft  Orr  were  not  before  Judge 
Islar  at  all.  This  is  one  of  their  grievances, 
— 4hat  they  were  not  summoned  to  be  there; 
that  they  had  no  notice  of  their  rights  being 
interfered  witn.    This  exception  Is  overruled. 

2.  Nor  do  we  see  any  force  in  the  gecond 
ground  of  appeal,  for  the  very  notice  served 
up(Mi  the  appellants  called  their  attention  to 
the  fact  that  the  pleadings  and  proceedings 
would  be  relied  on.  In  addition  to  the  afildn- 
vlt. 

3.  We  cannot  say  that  any  one  who  has 
been  assigned  an  interest  in  a  Judgment,  no- 
tice whereof  Is  spread  upon  the  records,  need 
be  classed  among  strangers  to  such  record. 
It  Is  true  that  they  were  not  parties  to  the 
record  during  the  prog^ress  of  the  litigation 
which  culminated  in  a  Judgment;  bnt,  as 
soon  as  the  Judgment  is  entered  of  record. 
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•t  once  thereafter  the  Caet  Is  spread  npon 
th»  record  that  Wells  &  Orr  own  one-testh 
thereof,  by  the  owner  thereof,— James  H. 
Latimer.  When  this  was  done,  it  becaibe 
necessary,  In  all  proceedings  thereafter,  to 
recognise  them,  or  to  get  rid  of  that  daim 
in  some  legal  way.  Failing  in  this,  It  is 
the  right  of  Wells  &  Orr  to  assert  their  rights 
in  court  against  any  and  all  comers,  no  mat- 
ter if  an  ex  parte  order  has  been  passed, 
without  notice  to  them,  prejudicial  to  th^ 
rights.  The  glory  of  the  law  is  that  no  one 
is  cond«nned  without  an  opportunity  to  be 
heard,  nor  property  rights  interfered  with 
without  glTing  the  defendant  "his  day  in 
court."  But  appellants  Insint  that,  U  Wells 
&  Orr  had  the  right  to  be  heard,  tbey  have 
pursued  an  erroneous  practice  to  assert  that 
right;  in  otlier  words,  that  tbey  should  bare 
pursued  their  right  by  an  action  instituted 
by  them  for  that  purpose,  wherein  the  appel- 
lants should  have  been  made  defendants,— 
or,  as  is  Insisted  in  the  fourth  ground  of 
appeal,  that  the  petitioners.  Wells  &  Orr, 
should  have  asserted  their  right  under  a 
rule,  instead  of  a  notice  accompanied  by  affl- 
dayits.  Neither  one  of  these  questions  ap- 
pears to  have  been  presented  to  the  circuit 
Judge,  or  passed  u^tm  by  him,  as  shown  by 
the  case  here  presented.  Under  the  well- 
settled  rule  this  court  will  not  entertain  such 
-questions  under  such  circumstances.  Tbere- 
up<m,  these  eccceptions  (3  and  4)  are  over^ 
ruled. 

The  fifth,  sixth,  and  seventh  exceptions 
present  a  very  nice  question  to  this  court  for 
its  decision,  viz.  whether,  when  James  H. 
Latimer  obtained  his  Judgment,  there  being 
already  a  Judgment  against  him,  in  effect, 
in  favor  of  the  very  parties  against  whom 
bis  Judgment  was  obtained,  the  light  of  set- 
off of  one  Judgment  against  the  other  did  not 
exist  in  the  law  governing  Judgments,  and 
that  this  right  of  set-off  could  not  be  ar- 
rested by  the  assignment  of  such  Judgment 
by  James  H.  Latimer.  This  is  a  sedous 
question,  and  demands  patient  investigation. 
It  must  be  admitted  that  the  law  places  con- 
ti'acts  under  seal  on  a  different  plane  to  that 
occupied  by  obligations  not  under  seal,  pass- 
ed away  before  maturity.  In  contracts  un- 
der seal,  an  assignee  thereof  must  bold  the 
same  subject  to  the  same  rights  of  set-off 
that  exist  In  the  obligee  against  the  obligor 
or  assignor.  Not  so  as  to  contracts  under 
seal,  passed  before  maturity.  And  it  may 
be  admitted  that  Judgments,  being  debts  of 
record,  belong  to  the  former  class.  It  may 
be  that,  if  Wells  &  Orr  owed  all  their  rights 
to  a  transaction  between  tUeuiaeives  and 
James  H.  Latimer  after  his  Judgment  had 
been  recovered,  they  would  have  experienced 
a  great  difficulty  in  successfully  asserting 
their  rights  to  be  regarded  as  the  legal  own- 
ers of  the  one-tenth  part  of  this  Judgment, 
But  it  must  be  borne  in  mind  that  their 
<-ontract  with  James  U.  Latimer  was  be- 


fore his  Judgment  was  ebtalned,  and  that 
the  assignment  of  one-tenth  ijrterest  in  the 
Judgment  was  onfyvtlia  carrying  out  by 
Jamea  H.  Latimer  of  his  previous  contract. 
This  would  be  dellcatet-grouad  upon  which 
we  are  now  treading,  however.  If  set-off  was 
recognized  as  a  legal  right;  and  it  may  be 
that  we  had  better  state  that  we  do  not 
rest  oor  decisloo  upon  the  consideration  tiere 
presented,  pertaining  to  and  governing  legal 
rl^rts  in  Judgments.  It  has  been  suggested 
by  respcmdents'  attorneys  that  this  right  to 
set  off  one  Judgment  against  another,  in 
whole  or  in  part.  Is  not  a  legal  right,  but 
an  equity  that  the  circumstances  of  each 
particular  case  must  regulate.  Take  this 
case:  A.  obtains  a  Judgment  against  B. 
After  that  Judgment  was  obtained,  A.  em- 
ploys B.  to  labor  for  him,  but  never  having 
paid  B.  for  snch  labor.  A.  dies,  leaving  a 
will,  of  which  D.  is  executmr.  By  operation 
of  law,  v.,  as  executor,  owns  the  Judgment 
held  by  A.,  his  testator,  against  B.  Then 
B.  demands  payment  of  the  debt  for  serrioes 
rendered  A.  in  his  llfstlme,  but  D.,  as  cxeca- 
tor,  refuses  to  ivcogniss  soeh  debt.  'R.,  be- 
ing very  poor,  goes  to  C,  an  attcnuey,  and 
presents  his  case,  whereupon  C,  as  an  at- 
torney, agrees  to  briug  suH  against  D.,  as  the 
executor  of  A.,  to  recover  sudi  debt,  if  al- 
lowed 10  per  cent  of  recovwy  as  compensa- 
tion. B.  accepts  the  proposition.  The  debt 
la  put  into  Judgment  against  D.,  as  executor, 
and  B.,  like  an  bostest  man,  assigns  one- 
taath  of  the  Judgment  to  C,  aa  Ua  com- 
pensation. Now,  tba  respondents  tosist  that 
this  right  of  set-off  between  the  Judgments, 
being  an  equity  depending  for  its  enforce- 
meat  upon  equity  and  good  conscience,  vrill 
aot  be  so  enforced  In  a  court  of  equity  as  to 
deprive  the  laborer  of  his  hire,  tnit  that  the 
dnndt  Judge,  sitting  as  a  chancellor,  will 
protect  the  assignment  of  the  attorney.  We 
are  not  left  in  doubt  on  this  subject  in  tliis 
state,  for  Chief  Justice  Mclver,  In  delivering 
Judgment  in  the  case  of  Simmons  v.  Beid, 
31  S.  C  392,  9  S.  E.  1058,  thus  stated  this 
mattei-:  "Yet  it  is  undoubtedly  true  that  an 
attorney  has  an  equitable  claim  to  be  paid 
for  his  services  out  of  the  Judgment  be  has 
recovered  for  his  client;  and  the  court.  In 
a  proper  case,— especially  in  a  matter  ad- 
dressed to  its  disci'etion,— will  always  recog- 
nize such  a  claim,  as  is  said  In  the  case  Puett 
V.  Beard,  86  Isd.  172.  The  right  to  set  off 
one  Judgment  against  another  is  purely  equi- 
table, and  only  allowed  when  good  con- 
science requires  it;  and  good  consdenoe  is 
far  from  requiring  that  an  attorney's  daim 
for  services  rendered  in  securing  the  Judg- 
ment should  yield  to  the  claim  of  those  hold- 
ing rights  adverse  to  their  client"  "It  ap- 
pears to  have  been  made  [the  assignment  of 
the  Judgment  to  the  attorney]  in  pursuance 
of  an  agreement  entered  into  at  the  time  tlte 
action  was  commenced,  and  was  doubtless 
the  means,  and  possibly  the  only  means,  by 
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which  th^  plaintiff  obtained  the  serrlces  of 
an  attorney  which  hare  proved  effectlre." 
Again,  In  this  aame  case,  the  chief  Jnatloe 
remarks:  "Tb«  Jorisdlctlon  for  this  purpose 
[setting  one  Judgment  against  another]  Is 
purely  equitable  In  its  nature,  and  the  appli- 
cation Is  addi-essed  to  the  sound  discretion 
of  the  court,  *  •  •  In  which  last-cited 
cose  it  Is  said  that  the  court.  In  exercising 
this  Jurisdiction,  will  always  regard  the  equi- 
table lights  of  pwBons  not  parties  to  the 
suit"  And  to  the  same  efFect  were  the 
words  of  that  eminent  Jurist,  Chief  Justice 
O'Neal.  In  Tolbert  r.  Harrison,  1  Ball^, 
600.  when  he  declared:  "The  question  Is 
whether  this  court  Is  bound  by  legal  rules 
to  set  ofT  Judgments  in  all  cases  where  they 
are  in  the  same  right.  It  la  clear  that  It  Is 
not.  The  authority  of  the  court  Is  hot  de- 
rived from  the  statutes  Of  set-off,  but  de- 
pends upon  the  general  Jurisdiction  of  the 
court  over  the  suitors  In  it  It  is  an  equita- 
ble part  of  their  JurisdlctliMi,  and  has  been 
frequently  exercised.  •  •  •  In  WiUlanis  y. 
Evans,  2  McCord,  208,  Judge  Nott,  after 
quoting  th^  above  remark  of  Lord  Kenyon, 
said:  'If  It  constitute  a  part  of  the  equita- 
ble JurlsdlctlcHi  of  the  court,  It  ought  to  be 
so  exercised  as  to  do  equity,  and  not  to  sanc- 
tion fraud.'  All  applications  of  this  kind, 
founded,  as  they  are,  on  no  positive  statute 
or  any  fixed  rule  which  compels  the  court  to 
grant  them,  are  addressed  to  the  discretion 
of  the  court;  and  In  the  exercise  of  that  dis- 
cretion, even  where  the  set-off  might  be  le- 
gally made,  yet  if  the  court  sees  that  injus- 
tice will  be  done  by  granting  the  order  of 
set-off.  It  Is  uniformly  refused."  These  views 
may  be  reinforced  by  the  cases  of  Ely  v. 
Cooke,  28  N.  T.  366;  Perry  v.  Chester,  68  N. 
Y.  240;  Zogbaum  v.  Parker,  55  N.  Y.  120; 
Diebl  ▼.  Friester,  37  Ohio  St  477;  Ames  v. 
Bates,  lis  Mass.  389;  Herman  v.  Miller,  17 
Kan.  330. 

It  must  be  understood,  however,  tbat  this 
court  by  no  means  Intends  to  lend  Its  sanc- 
tion to  any  transactions  between  lawyers 
and  their  clients  which  are  in  themselves 
inequitable  When  any  application  such  as 
that  now  at  bar  is  made  to  the  court,  to  re- 
spect tbe  rights  of  attorneys  or  other  per- 
sons to  whom  a  partial  assignment  of  a 
Jndgntent  has  been  made  which  may  form 
a  subject  of  legitimate  set-off  by  another 
Judgment,  such  assignees  must  always  be 
prepared  to  Justify  such  assignments  as  fair, 
bona  fide,  and  Just  claims.  A  little  reflec- 
tion will  show  that  this  decision  In  no  way 
infringes  upon  the  previous  decisions  of  this 
court  in  the  matter  of  attorney  and  client 
Here  there  Is  an  executed  contract  between 
lawyer  and  client,  which  is  not  contested  as 
between  them,  but  which  is  sought  to  be  In- 
validated by  third  parties.  These  exceptions 
must  be  overruled.  It  is  the  Judgment  of 
this  court  that  the  order  of  the  circuit  court, 
appealed  from,  be  affirmed,  and  tbe  cause  Is 
remanded  to  the  circuit  court 
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(Supreme  Court  of  South  Carolina.     April  2, 
1895.) 

Actios  aoainst  Carriik— Injdbt  to  Bhipmest— 

Connecting   Lines  —  Evidence — Bxauiration 

or  WiTMBsa — Leading  Questions — Variance. 

1.  Plaintiff  cannot  object  to  the  admission 
in  evidence  of  a  paper  which  defendant  has 
made  a  part  of  the  record  by  attaching  a  copy 
to  his  answer. 

2.  Where  a  complaint  in  an  action  against 
a  common  carrier  alleged  a  contract  to  carry 
and  deliver"  the  goods,  the  bill  of  lading,  show- 
ing a  contract  to  carry  and  deliver  such  goods 
upon  certain  conditions  named,  cannot  be  ex- 
cluded as  being  a  different  contract  from  that 
set  ont  in  the  complaint. 

3.  In  an  action  againat  a  common  carrier, 
it  was  not  error  to  admit  a  waybill  of  the  goods 
shipped,  althongh  not  relevant  to  the  issue. 

4.  A  general  interrogatory  addressed  to  a 
witness  whose  deposition  is  being  taken,  "If 
yon  know  anything  else  titat  will  benefit  the 
plaintiff,  state  same  fully,"  is  not  objectionable 
as  leading,  or  as  depriving  defendant  of  the 
right  to  cross-examine  such  witness  relative  to 
matters  brought  out  by  the  question. 

6.  In  an  action  by  a  shipper  against  a  car- 
rier for  damage  to  goods  consigned  to  a  factor, 
evidence  that  drafts  drawn  by  the  plaintiff  for 
more  than  the  value  of  the  f^>odB  had  been  ac- 
cepted and  paid  by  the  consignee  was  proi>erIy 
excluded. 

6.  A  railroad  company  received  goods  to  be 
shipped  over  its  own  and  connecting  lines  from 
A.  to  C.  under  a  bill  of  lading  containing  the 
stipulation  that,  "in  case  of  any  loss  or  damage 
done  to  or  sustained  by  any  goods  herein  re- 
ceipted for"  during  transportation,   "the  com- 

f)any  alone  shall  be  held  responsible  therefor 
n  whose  actual  custody  the  goods  may  be  at 
the  time  of  the  happening  of  sudi  loss  or  dam- 
age." Hdd,  that  the  receiving  company  was 
not  liable  for  damage  received  while  the  goods 
were  in  the  hands  of  a  connecting  line. 

7.  In  an  action  against  a  common  carrier 
who  has  taken  goods  for  shipment  upon  tiie 
condition  that  he  shall  not  be  hable  for  damage 
occurring  to  the  goods  while  in  charge  of  a  con- 
necting carrier,  a  charge  that  section  1720,  Rev. 
St,  providing  that  in  such  cases  the  corporation 
first  receiving  the  (roods  shall  be  liable  for  the 
damage,  but  may  discharge  itself  from  such  lia- 
bility by  the  production  of  a  receipt  from  tiie 
corporation  to  which  it  was  its  duty  to  deliver 
the  goods,  had  no  application  to  tlie  case,  was 
improper. 

Appeal  from  common  pleas  circuit  court  of 
Abbeville  county;   Ernest  Gary,  Judge. 

Action  by  R.  M.  Hill  against  the  Georgia, 
Carolina  &  Northern  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Reversed. 

The  charge  of  the  trial  court  was  as  fol- 
lows: 

"This  is  a  suit  on  the  part  of  R.  M.  Hill, 
plaintiff,  to  recover  from  the  defendant  rail, 
road  comimny  damages  for  tbe  failure  on 
the  part  of  the  railroad  company  to  delivei 
to  the  consignees  a  certain  lot  of  cotton  de- 
livered to  the  railroad  company  by  Mr.  Hill 
to  be  shipped  to  Charleston,  and  there  deliv- 
er to  his  factors,  James  M.  Seignous  &  Son. 
It  Is  claimed  on  the  part  of  the  plaintiff  that 
tbe  railroad  did  not  carry  out  their  part  of 
the  contract,  and  on  account  of  that  failure 
certain  damages  resulted.   It  Is  alleged  tbat 


Digitized  by  VjOOQIC 


SOUTHEASTERN  REPORTER,  Vol.  21. 


(8.  C 


a  bill  of  lading  was  glyea  for  the  cotton;  that 
Is,  a  receipt  and  a  contract  setting  fortb  the 
conditions  on  which  the  railroad  promised  to 
do,  and  I  will  read  a  portion  of  it  to  you: 
'And  it  is  further  stipulated  and  agreed  that 
in  case  of  any  loss  or  damage  done  to  or  sus- 
tained by  any  cotton  herein  receipted  for, 
during  transportation,  whereby  any  legal  lia- 
bility may  be  incurred  by  the  terms  of  this 
contract,  that  the  company  alone  shall  be 
held  responsible  therefor  in  whose  actual 
custody  the  cotton  may  be  at  the  time  of  the 
happening  of  such  loss  or  damage.'  I  charge 
yon,  as  a  matter  of  law,  that  under  that 
contract  it  was  incumbent  upon  the  defend- 
aint  company  to  deliver  at  Charleston  to 
James  M.  Seignous  St  Son  this  cotton  In  a 
reasonable  time,  in  as  good  condition  as  it 
was  at  the  time  that  they  received  it;  and  if 
the  cotton  was  not  in  that  condition  at  the 
time  that  it  was  delivered,  or  ought  to  have 
been  delivered,  then  there  was  a  failure  on 
the  part  of  the  railroad  company,  and  it  is 
liable.  Now,  the  next  question  is,  was  the 
cotton  delivered  in  a  reasonable  time?  It 
you  find  that  it  was  not  delivered  at  a  rea- 
sonable time,  at  the  time  that  it  was  deliv- 
ered then  in  what  condition  was  it  then?  It 
it  was  not  in  as  good  condition  as  when  the 
railroad  company  received  it,  then  to  what 
extent  was  it  damaged?  And.  if  you  so 
find  that,  the  measure  of  the  damages  shall 
be  as  follows:  If  you  find  that  the  cotton  was 
not  delivered  to  the  ctnislgnees  in  a  reason- 
able time,  and  that  in  consequence  the  cot- 
ton has  been  damaged,  then  I  charge  yon 
that  the  measure  of  damages  cannot  exceed 
the  value  of  the  cotton  at  the  time  that  de- 
livery should  have  been  made,  with  interest 
to  the  time  of  delivery,  less  the  value  of  the 
cotton  at  the  time  of  delivery. 

"Now,  I  have  been  requested  to  charge  yon 
in  behalf  of  the  defense  as  follows:  (2)  That 
in  this  state  a  common  carrier  may  or  may 
not  take  goods  to  be  delivered  beyond  its 
own  line.  If  it  does  so,  it  may  limit  liability.' 
Court:  I  so  charge  you.  You  demand  a  rail- 
road company  to  deliver  cotton  at  any  point 
not  on  its  line  of  road,  but  they  have  no 
right  to  refuse  to  take  goods  to  deliver  on 
its  Hue  of  road.  In  other  words,  if  the  city 
of  Charleston  is  not  on  its  line  of  road,  the 
plalntifl?  cannot  force  them  to  deliver  it  there, 
but  they  can  take  a  contract  to  deliver  in 
Charleston,  and  they  would  be  bound  by  it 
(4)  That  the  bill  of  lading  is  the  contract  be- 
tween the  parties,  if  accepted  without  objec- 
tion by  shipper,  and  it  controls  as  to  the  lia- 
bility of  the  C.  C  Court:  That  I  charge  you 
to  be  the  law  that  the  bill  of  lading  intro- 
duced in  evidence  is  the  contract  of  the  par- 
ties. (6)  That  Itwas  the  duty  of  the  terminal 
company  to  deliver  the  goods  upon  the  pres- 
entation of  the  bill  of  lading  to  the  con- 
signee named  in  the  bill,  unless  it  appears 
that  the  shipper  has  assigned  the  bill  to  an- 
other party  (subject  to  the  right  of  stopping 
In  transitu  In  cases  of  insolvency).'    Court: 


I  charge  you  that  that  Is  the  law.  That  was 
the  duty  of  the  railroad  company  to  deliver 
the  cotton  to  the  consignees.  But,  if  Mr. 
Hill  had  changed  the  consignees,  it  was  the 
duty  of  the  railroad  company  to  deliver  to 
the  party  named  in  the  bill  of  lading.  (7) 
That  the  carrier  is  under  no  obligation  to 
deliver  the  goods  except  upon  the  presenta- 
tion of  the  bill  of  lading  by  the  c«MiBignees 
named  therein.'  Court:  Tliat  I  charge  you 
as  the  law.  (8)  That,  If  the  bill  of  lading 
and  waybill  differ  in  terms,  the  bill  of  lading 
must  control.'  Court:  I  charge  yon  that  to 
be  the  law. 

"Now,  with  reference  to  the  liability  of  con- 
necting roads.  That  does  not  apply  in  a  caso 
of  this  kind.  For  instance,  if  it  was  the  desire 
on  the  part  of  the  plaintifT  to  ship  that  cotton, 
he  would  have  a  right  to  ship  it  to  any  point 
on  defendant's  Mne.  He  could  require  de- 
fendant to  deliver  It  to  any  connecting  lln«>. 
and,  when  this  road  took  the  receipt  of  an.v 
connecting  line,  that  would  relieve  this  road 
of  responsibility  then  for  loss.  But  In  this 
case  it  is  not  so,  for  the  reason  that  this  road 
has  contracted  to  deliver  this  cq^on  in  the 
city  of  Charleston,  and  It  cannot  relieve  Itself 
from  the  obligation  by  saying  that  some 
other  road  has  not  performed  its  contract. 
It  is  obligatory  on  this  road  to  delivw  that 
cotton  at  Charleston  to  the  consignee  In  as 
good  order  as  it  was  received  here.  Now. 
you  are  here  to  bold  the  scales  of  jnstScp. 
You  are  simply  to  find  the  facta  from  thi- 
evidence  as  you  have  heard  it  here,  and  ap- 
ply those  facts  to  the  law,  which  I  have  en- 
deavored to  give  you." 

L.  W.  Perrin  and  T.  P.  Cothran.  for  appel- 
lant.    Uraydon  &  Oiaydon,  for  respondent. 

McIVER,  C.  J.  This  action  was  brought 
by  the  plaintiff  to  recover  damages  to  a  lot 
of  cotton  shipped  by  him,  over  the  railroad 
of  defendant  company,  under  a  contract  to 
deliver  the  same  to  S<dgnoTi8  &  Son,  at 
Charleston,  as  he  alleged,  a  considerable 
portion  of  which  was  not  delivered  to  said 
Seignous  &  Son  until  after  a  considerable 
lapse  of  time,  whereby  the  cotton  was  great- 
ly damaged  by  exjKWure  to  the  weather. 
There  are  certain  nndisputed  facts  in  the 
case,  which  may  be  stated  substantially  as 
follows:  On  the  17th  of  October.  1891,  the 
cotton  was  received  at  Abbeville  for  ship- 
ment, and  consigned  to  Seignous  &  Son  un- 
der a  contract  evidenced  by  a  bill  of  lading, 
a  copy  of  which  is  set  out  in  the  case,  the 
terms  of  which  will  be  hereinafter  more 
particularly  referred  to.  Inasmuch  as  de- 
fendant's line  of  railroad  does  not  extend 
to  Charleston,  the  arrangement  seems  to 
have  been  that  the  cotton  should  be  trans- 
ported to  Clinton  over  defendant's  road. 
where  the  same  connected  with  the  Golum- 
bia,  Newberry  &  lAurens  Railroad,  and 
thence  transported  by  that  road  to  Colnni- 
bia,  where  the  last-named  road  connected 
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with  the  South  Carolina  Railway,  and  from 
thence  carried  by  said  railway  to  Charleston. 
By  that  route  the  cotton  was  carried  to 
Charleston,  reaching  there  on  or  about  the 
20th  of  October,  1891,  In  good  condition. 
The  South  Carolina  Railway  Company  re- 
fused to  deliver  the  cotton  when  called  for 
by  the  consignees,  Selgnous  &  Son,  on  ac- 
connt  of  some  discrepancy  between  the  way- 
bill and  the  bill  of  lading.  This  discrepan- 
cy having  been  explained  by  the  defendant 
company  as  soon  as  It  was  brought  to  the  at- 
tention of  that  company,  to  wit,  on  the  Cth 
of  December,  1891,  the  South  Garollna  Rail- 
way Company  tendered  the  cotton  to  the 
consignees  a  few  days  thereafter,  who  re- 
fused to  receive  the  same  unless  the  Sontb 
Carolina  Railway  Company  would  pledge  it- 
self that  all  losses  arising  from  the  delay  In 
delivering  the  cotton  should  be  paid.  This 
said  railway  company  refused  to  do,  and  the 
consignees  declined  to  receive  the  cotton. 
Finally,  the  consignees,  on  the  19th  of  Au- 
gust, 1882,  accepted  the  cotton  "under  pro- 
test." In  the  meantime  the  cotton  remain- 
ed In  the  custody  of  the  South  Carolina 
Railway  Company;  and  was  suffered  to  Ue 
In  Its  yard,  exposed  to  the  weather;  and,  of 
course,  when  it  was  delivered  to  the  con- 
slf^nees,  it  was  very  considerably  damaged 
by  such  exposure. 

In  Its  answer,  the  defendant  sets  up  sev- 
eral defenses:  First.  A  general  denial  of  all 
the  allegations  in  the  complaint,  except  such 
as  were  sutwequently  admitted  or  modified. 
Second.  Tliat  the  cotton  was  delivered  to  It 
under  a  special  contract,  evidenced  by  a  bill 
of  lading,  filed  as  an  exhibit  to  the  answer, 
the  terms  of  which  will  hereinafter  be  more 
particularly  stated.     Third.  That  the  South 
Carolina   Railway   Company   was   not   the 
agent  of  defendant.   In   no  way  under   Its 
control  or  accountable  to  It  for  Its  action  in 
the  premises,  except  to  account  for  defend- 
•■int's  share  of  the  through  freight.     On  the 
contrary,  the  said  railway  company  was  sim- 
ply one  of  the  connecting  lines  over  the  route 
by  which  the  cotton  was  to  be  transported. 
Fonrth.  That    the    cotton     was    delivered 
promptly    to    the    Columbia,    Newberry    & 
Laorens  Railroad  Company,  at  Clinton,  the 
next  connecting  line  over  the  route  by  which 
the  cotton  was  to  be  transported  to  Charles- 
ton, and  whatever  damage  was  done  to  the 
cotton  was  done  after  the  defendant  com- 
pany had  delivered  the  same  to  the  next 
connecting  line,  and  was  due  to  the  negli- 
j^ence  of  the  consignees  in  not  presenting 
promptly  the  bill  of  lading  which  had  been 
forwarded  to  them,  by  the  plaintiff,  as  well 
as  to  the  negligence  or  fault  of  the  Sontb 
Carolina  Railway  Company  in  not  promptly 
delivering  the  cotton  to  the  consignees,  and, 
on  the  contrary,  permitting  the  cotton  to  re- 
main In  Its  yard  for  a  length  of  time,  ex- 
posed to  the  weather.    Fifth.  That  said  Selg- 
nous &  Son  having  accepted  and  paid  drafts 
^  to  an  amount  equal  to  or  exceeding  the  value 


of  the  cotton,  drawn  on  them  by  the  plain- 
tiff, with  the  understanding  that  the  pro- 
ceeds of  the  sale  of  the  cotton  should  be  ap- 
plied to  the  payment  of  such  drafts,  the  said 
Selgnous  &  Son  thereby  became  the  owners 
of  the  cotton,  and,  as  such,  they,  and  not 
the  plaintiff,  were  the  proper  parties  to  bring 
this  action. 

The  case  came  on  for  a  trial  before  his 
honor.  Judge  Ernest  Gary,  and  a  Jury;  and, 
after  the  close  of  the  testimony  and  argu- 
ment of  counsel,  the  Jury  were  charged  as 
set  out  in  the  case,  a  copy  of  which  charge 
should  be  incorporated  in  the  report  of  the 
case.  The  Jury  having  rendered  a  verdict 
in  favor  of  the  plaintiff,  and  Judgment  hav- 
ing been  entered  thereon,  defendant  appeals 
upon  numerous  grounds  which  appear  in  the 
record;  but  as  we  do  not  propose  to  con- 
sider these  grounds  seriatim,  but,  follow- 
ing the  example  of  both  counsel  for  appel- 
lant, take  up  the  several  questions  which 
they  present,  these  gronnds  need  not  be 
set  out  here.  Tuere  are,  first,  several  ex- 
ceptions to  the  competency  of  some  of  the 
testimony,  which  we  will  now  proceed  to 
consider. 

1.  As  to  the  bill  of  ladin;;::  Inasmuch  as  the 
defendant  had  filed  with  Its  answer,  as  an  ex- 
hibit thereto,  a  copy  of  the  bill  of  lading, 
thereby  making  it  a  part  of  the  record.  It 
seems  to  us  that  this  objection  came  too  late. 
The  defendant,  by  Its  own  act,  had  made  that 
paper  a  part  of  the  record,  and  as  such  It  was 
necessarily  before  the  court,  and,  if  the  objec- 
tion was  ever  maintainable  at  all,  the  objec- 
tion came  too  late.  Besides,  the  ground  upon 
which  tills  objection  was  based  was  that  the 
bill  of  lading  showed  a  different  contract  from 
that  set  out  in  the  complaint  Now,  the  con- 
tract, as  alleged  in  the  complaint,  was  to  car- 
ry the  cotton  to  Charleston,  and  there  deliv- 
er the  same  to  the  said  Selgnous  &  Son,  with- 
out setting  out  the  conditions  npon  which  such 
contract  was  entered  Into;  while  the  contract 
evidenced  by  the  bill  of  lading  was  to  "trans- 
port the  cotton  to  Charleston,  and  there  deliv- 
er the  same  to  Selgnous  &  Son,  upon  certain 
conditions  specifically  mentioned  in  the  bill 
of  lading.  So  that  the  difference  was,  not  In 
what  was  contracted  to  be  done,  but  rather 
In  the  completeness  of  statement  of  all  the 
conditions,— one  was  fuller  than  the  other. 
So  that  the  case  of  Dunbar  v.  Railway  Co., 
36  S.  C.  110,  15  S.  E.  357,  felled  upon  by 
counsel  for  appellant  to  support  this  objec- 
tion, is  not  in  point  for  two  reasons:  (1)  Be- 
cause In  that  case  It  does  not  appear,  as  It 
does  here,  that  the  bill  of  lading  was  made  a 
part  of  the  record  by  the  pleadings;  (2)  be- 
cause in  that  case  the  contract,  as  alleged  In 
the  complaint,  was  substantially  different 
from  that  evidenced  by  the  bill  of  lading,  for 
In  the  complaint  the  contract  was  alleged 
to  be  a  contract  "to  ship,  transport,  and  car- 
ry" the  goods  there  In  question  to  the  point 
of  destination,  while  that  set  forth  In  the 
bill  of  lading  was  that  defendant  received 
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the  goods  to  be  forwarded  in  accordance 
"with  tbe  provisions,  stiptilations,  and  ex- 
ceptions of  tbe  general  rules  and  regulations 
and  freight  tariffs  of  the  company."  And  the 
court  held,  upon  the  authorities  there  cited, 
that  there  was  a  great  difference  between  a 
contract  to  transport  and  a  contract  to  for- 
ward goods.  We  do  not  think,  therefore,  that 
there  was  any  error  In  receiving  tbe  bill  of 
lading  in  evidence. 

2.  Was  there  any  error  in  receiving  the 
waybill  of  the  defendant  company  in  evi- 
dence? As  It  is  well  settled  that  the  way- 
bill constituted  no  evidence  of  the  contract 
between  the  shipper  and  the  carrier,  but  Is 
simply  a  memorandum  intended  for  the  guid- 
ance of  the  agents  and  servants  of  the  car- 
rier, which  the  shipper  is  not  supposed  to 
know  anything  about,  we  do  not  see  the  rele- 
vancy of  this  testimony  to  any  of  the  Issues 
involved;  but  we  cannot  say  that  the  tes- 
timony was  incompetent,  and  hence  this  ex- 
ception cannot  be  sustained. 

3.  The  exception  to  the  ninth  interrogatoiy 
in  chief  to  James  M.  Seignous  seems  to  be 
based  upon  two  grounds:  (1)  That  it  was 
leading;  (2)  because  the  defendant  could  not 
know  what  the  witness  would  say  in  answer 
to  that  Interrogatory,  and  could  not,  there- 
fore, cross-examine  him  as  to  any  matter  re- 
ferred to  in  Ills  answer  to  such  question. 
The  interrogatory  was  the  usual  general 
question  with  which  interrogatories  addressed 
to  a  witness  examined  by  commission  very 
generally,  if  not  invariably,  conclude,  and 
this  is  the  first  time  we  have  ever  known  of 
any  exception  being  taken  thereto.  The  form 
of  the  question,  "If  you  know  anything  else 
that  will  benefit  the  plaintiff  or  defendant  [as 
the  case  may  be],  state  the  same  fully,"  etc., 
effectually  predudes  the  objection  that  It  is 
a  leading  question,  for  nothing  could  be  more 
general,  and  it  certainly  does  not  suggest  the 
answer.  It  does  not  deprive  the  adverse  par- 
ty of  the  right  of  cross-examination,  for  it 
must  be  assumed  that  the  witness  has  been 
previously  interrogated  as  to  the  particular 
points  to  which  it  is  desired  to  direct  the  at- 
tention of  the  witness,  and  the  general  ques- 
tion is  only  designed  to  enable  the  witness 
to  speak  of  matters  that  may  have  been  over- 
looked, and,  according  to  our  experience,  is 
very  generally  met  by  the  stereotype  answer, 
"I  know  of  nothing  else,"  etc.  This  excep- 
tion must  be  overruled. 

4.  As  to  the  ruling  of  the  circuit  judge  in 
excluding  the  answers  to  the  cross  interroga- 
tories, addressed  to  3.  H.  Seignous,  numbered 
from  1  to  7,  inclusive,  we  agree  with  tbe  cir- 
cuit Judge  ttiat  these  questions  were  not  per- 
tinent to  any  of  the  issues  in  this  case,  and, 
furthermore,  might  and  probably  would  have 
involved  the  necessity  of  taking  an  account 
between  the  plaintiff  and  Seignous  &  Son. 
These  questions  were  designed  to  elicit  from 
the  witness  a  statement  tliat  tbe  plaintiff  was 
indebted  to  Seignous  &  Son  at  the  time  tbe 
cotton  was  shipped  to  them,  by  reason  of  the 


fact  that  plaintiff  had  drawn  drafts  upon 
them  to  an  amount  equal  to  or  exceeding  tbe 
value  of  the  cotton  which  bad  been  accepted 
and  paid  by  Seignous  &  Son,  and  tliat  it  was 
tbe  express  understanding,  or  implied  from 
the  usage  and  custom  of  their  business,  that 
tbe  proceeds  of  tbe  sale  of  tbe  cotton  should 
l>e  applied  to  tbe  payment  of  plaintiff's  in- 
debtedness to  Seignous  &  Son.  AU  this  might 
be  safely  admitted,  and  yet  we  do  not  see 
how  such  testimony  could  be  pertinent  to  tbe 
issues  in  this  objection.  Its  purpose,  doubt- 
less, was,  as  indicated  by  tbe  defendant's 
fifth  defense,  to  show  that  Seignous  &  Son 
were  tbe  real  owners  of  the  cotton,  and  as 
such  the  proper  parties  to  bring  this  action. 
It  seems  to  us  that  it  would  be  a  dangerous 
doctrine,  for  factors  especially,  to  b<rid  tliat. 
because  a  factor  accepts  and  pays  drafts 
drawn  on  him  by  his  customers  to  an  amount 
equal  to  or  exceeding  the  value  of  a  ship- 
ment of  cotton,  he  thereby  becomes  tbe  own- 
er of  such  cotton;  for,  if  the  cotton  should  be 
lost  before  it  reaches  tbe  factor,  such  loss, 
under  such  view,  would  fall  on  him,  and  that 
never  was  and  cannot  be  tbe  law.  The  most 
that  can  be  .said  is  that  he  may  have  a  lien 
on  the  cotton,  but  not  a  title  to  it 

We  will  next  proceed  to  consider  wbetber 
there  was  any  error  in  tbe  Judge's  charge,  or 
in  refusing  any  of  tbe  requests  to  cbarge 
For  this  purpose  It  will  be  necessary  to  lay 
down  certain  general  propositions  wMch  we 
think  are  well  settled  by  authority.  In  Pied- 
mont ManuTg  Co.  v.  Columbia  &  O.  R.  Ca, 
19  S.  C.  353,  it  was  held  that  a  company 
chartered  and  organized  for  railroad  trans- 
portation is  a  common  carrier  over  Its  own 
line,  but  it  Is  not  so  beyond  its  termini  and 
over  connecting  lines,  unless  It  has  become  so 
by  usage,  cliaracter  of  business,  <x  contract; 
and  tbe  duty  or  obligation  to  carry  goods  be- 
yond its  own  line  of  road,  and  deliver  tbem 
at  a  point  beyond  its  own  line,  is  not  imposed 
by  law,  but  depends  upon  the  contract  be- 
tween the  shipper  and  the  comi>any.  It  was 
further  held  in  that  case  that  tbe  bill  of  lad- 
ing is  tbe  contract  between  tbe  sUpper  and 
tbe  company,  by  which  the  company  agrees 
to  transport  and  deliver  beyond  its  own  line, 
and  tbe  terms  and  conditions  of  tbe  contract 
regulate  and  determine  tbe  duties  and  obli- 
gations of  the  contracting  parties.  These 
principles  are  fully  recognized  by  tbe  highest 
authority.  See  Insurance  Co.  v.  Railroad  Co., 
104  U.  S.,  at  page  167,  where  Mr.  Justice 
Harlan,  in  delivering  tbe  opinion  of  the  court, 
after  saying  that  this  rule  had  received  the 
sanction  of  tbe  supreme  court  of  tbe  United 
States,  and  been  ad<^ted  in  most  of  tbe  courts 
of  this  country,  lays  down  the  role  In  the  fol- 
lowing terms:  "That  tbe  carrier,  In  tbe  ab- 
sence of  a  special  contract  expressed  or  im- 
plied, is  only  iKtund  to  safely  carry  to  tbe  end 
of  its  line,  and  there  deliver  to  tbe  next  car- 
rier in  tbe  route."  To  tbe  same  effect,  see 
Myrick  V.  Railroad  Co.,  107  U.  S.  102, 1  Sup. 
Ct  420,  and  North  Pennsylvania  R.  Co.  ▼.  . 
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CommorclBl  Nnt.  Bnnk.  123  U.  S.  727,  8  Sup. 
Ct  256,  where  the  preceding  case  of  Myrlck 
was  expressly  recognized,  as  well  as  many  of 
the  other  cases  cited  In  those  cases.  These 
doctrines  have  also  been  recently  recognized 
in  this  court  in  Dnnbar  t.  Bailway  Ca,  su- 
pra. The  same  view  seems  to  have  recdved 
ttie  approval  of  the  legislature,  for  by  section 
1720  of  the  Revised  Statutes  of  1893  (formerlr 
section  1513  of  the  Ooieral  Statutes  of  188S2) 
it  is  provided  as  follows:  "In  the  case  of  the 
loss  of,  or  damage  to  any  article  or  articles 
delivered  to  any  railroad  corporation  for 
transportation  over  its  own  and  connecting 
roads  the  initial  corporation  first  receiving 
the  same  shall  in  every  case,  be  liable  for 
such  loss  or  damage,  but  may  discharge  it- 
self from  such  liability  by  the  production  of  a 
receipt  in  writing  for  the  said  article  or  ar^ 
tides  from  the  corporation  to  whom  it  was 
its  duty  to  deliver  such  article  or  articles  in 
the  regular  course  of  transportation.  In 
which  event  the  said  connecting  road  or  roads 
shall  be  severally  so  liable,  but  may  in  suc- 
cession, and  in  like  manner  discharge  them- 
selves respectively  therefrom;  but  if  any 
such  corporation  shall  willfully  fail  or  refuse 
upon  reasonable  demand  being  made  to  It  by 
any  party  Interested  In  the  production  of  such 
receipt  to  produce  the  same  then  it  shall  not 
be  entitled  to  claim  the  benefit  of  such  ex- 
emption. In  any  action  against  the  said  rail- 
road corporation  to  render  it  liable  for  such 
loss  cr  damage."  From  the  terms  of  this 
section  it  seems  that  the  legislature  recognis- 
ed the  law  to  be  that,  where  goods  are  re- 
ceived by  a  railroad  company  for  transporta- 
tion over  its  own  and  connecting  lines,  the 
initial  corporation  will  be  discharged  from 
liability  by  showing  that  the  goods  had  been 
safely  ddivered  to  the  next  connecting  line; 
and  the-  object  in  the  interest  of  the  shippw 
was  to  provide,  not  only  that  the  proof  of 
Bucb  delivery  should  be  in  writing  (receipt), 
bnt  also  to  require  the  initial  corporation,  up- 
on reasonable  demand,  to  produce  such  re- 
ceipt, in  order  that  the  shipper  might  know 
in  advance  which  one  of  the  several  corpora- 
tions to  sue,— that  is,  which  one  of  the  sev- 
eral coi-porations  was  the  party  really  in  de- 
fatdt. 

The  first  question  which  we  propose  to  con- 
sider is,  what  was  the  contract  between 
these  parties?  It  seems  to  be  conceded,  and 
properly  conceded,  tliat  the  bill  of  lading  evi- 
denced the  terms  of  the  contract  The  prac- 
tical inquiry,  therefore,  is,  what  is  the  prop- 
er construction  of  the  terms  of  that  paper? 
Was  it  aA  absolute  and  unconditional  con- 
trad  on  the  part  of  the  defendant  to  carry 
tbe  cotton  to  Charleston,  and  there  deliver  it 
to  Seignous  &  Son,  as  tbe  circuit  Judge 
seems  to  have  construed  it  to  be,  or  was  it 
to  carry  the  cotton  to  Charleston,  and  there 
deliver  it  to  the  consignees,  upon  certain 
conditions  stated  in  the  paper?  If  the  con- 
tract was  absolute  and  unconditional,  then 
It  Is  clear,  under  the  case  of  Kyle  v.  Railroad 


Co.,  10  Rich.  Law,  882,  the  defendant  would 
be  liable;  but  if,  on  the  other  hand,  tbe  con- 
tract to  deliver  was  upon  cMidltions,  one  of 
which  was  that  the  company  In  whose  custo- 
dy the  cotton  was  at  the  time  the  loss  or 
damage  occurred  should  alone  be  responsi- 
ble for  such  loss  or  damage,  then  it  is  equal- 
ly clear  that  the  defendant  should  not  be 
liable,  for  there  Is  no  pretense  that  any  loss 
of  or  damage  to  the  cotton  occurred  while 
the  same  was  in  the  custody  of  the  defend- 
ant company.  The  terms  of  the  contract,  as 
embodied  in  the  bill  of  lading,  or  at  least  so 
much  thereof  as  are  in  any  way  pertinent  to 
this  Inquiry,  are  as  follows:  "Received  of 
B.  M.  HUl,  by  the  G..  C.  ft  N.  RaUroad  Com- 
pany, thirty-two  bales  of  cotton,  •  •  •  to 
be  transported  by  the  railroad  receiving  this 
cotton  (with  liberty  to  compress)  unto  James 
M.  Seignous  &  Son,  at  Ctiarleston,  upon  pay- 
ment of  the  freight  specified,  and  upon  the 
following  conditiona,"  one  of  which  is  stat- 
ed In  tbe  following  words:  "And  it  is  fur- 
ther stipulated  and  agreed  that  Iti  case  of 
any  loss  or  damage  done  to  or  sustained  by 
any  cotton  herein  receipted  for  during  trans- 
portation, whereby  any  legal  liability  may 
be  Incurred  by  the  terms  of  this  contract, 
that  the  company  alone  shall  be  held  respon- 
sible therefor  in  whose  actual  custody  the 
cotton  may  be  at  the  time  of  the  happening 
of  such  loss  or  damage."  And  this  bill  of 
lading  is  signed:  "S.  M.  Rigsbee,  for  the 
Parties  in  Interest,  Separately,  but  not  Joint- 
ly." Now,  as  the  defendant  company  was 
not  a  common  carrier  beyond  its  own  line, 
it  was  entirely  competent  for  it  to  annex 
any  conditions,  not  unlawful  in  themselves, 
that  it  pleased,  to  its  contract  to  deliver  tbe 
cotton  In  Charleston.  For  example.  It  ibtgbt 
have  said  to  plaintiff,  when  asked  to  trans- 
port his  cotton:  "Yon  know  my  line  does 
not  extend  to  Charleston,  and  I  am  not 
bound,  therefore,  to  transport  your  cotton  to 
that  point;  but  if  you  desire  your  cotton 
transported  to  Charleston,  and  there  deliver- 
ed to  your  factors,  Seignous  ft  Son,  I  will 
do  so,  provided  or  upon  condition  that  you 
agree  that,  in  case  of  any  damage  to  th'e  cot- 
ton while  on  the  route,  which  yon  know  is 
composed  of  my  road  and  the  two  connect- 
ing roads,  the  company  in  whose  custody 
the  cotton  may  be  at  the  time  the  damage 
occurs  shall  l>e  responsible  for  such  dam- 
age." This  Is  practically  what  the  parties 
agreed  to,  as  evidenced  by  the  terms  used  in 
the  bill  of  lading;  and  under  those  terms  the 
defendant  company  cannot  be  held  liable 
for  damages  sustained  after  the  cotton  had 
left  defendant's  line,  and  was  in  the  actual 
custody  of  the  South  Carolina  Railway  Com- 
pany, one  of  the  connecting  lines,  which,  by 
the  express  terms  of  the  contract,  was  alone 
responsible.  This  case  differs  widely  from 
the  case  of  Kyle  v.  Railroad  Co.,  supra,  for 
there  tbe  contract  to  deliver  in  Charleston 
was  absolute  and  unccoiditional;  and,  if  tbe 
defendant  company  in  that  case  found  it 
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necessary  to  emptoy  other  agents  to  carry 
out  its  own  abacdute  and  unconditional  con- 
tract, it  was,  of  course,  liable  for  any  de- 
fault of  Its  agents.  The  case  now  under 
consideration  is  much  more  like  the  case  of 
Piedmont  Manuf'g  Go.  v.  Columbia  &  G.  R. 
Co.,  supra,  for  these  contracts,  as  evidenced 
by  the  bills  of  lading,  were  to  deliver  one 
of  the  shipments  to  certain  designated  con- 
signees In  the  city  of  New  York,  and  the 
other  to  certain  designated  consignees  in  the 
city  of  Baltimore;  but  there,  as  here,  the 
contracts  were  not  abso'nte  and  uncond'tlon- 
al,  but  contained  a  stipulation,  practically 
identical  with  that  found  in  the  contract  here 
under  consideration,  that,  in  case  of  loss  or 
damage,  that  company  alone  in  whose  cus- 
tody the  goods  were  at  the  time  should  be 
responsible;  and  In  that  case  it  was  held 
that,  under  such  a  contract,  the  defendant 
could  not  be  held  liable,  as  it  was  conceded 
«t  that  the  loss  occurred  after  the  goods  had 
left  the  line  of  the  defendant  company. 

The  next  point  to  be  considered  is  whether 
there  was  error  on  the  part  of  the  circuit 
Judge  In  instructing  the  Jury  that  the  provi- 
sions of  section  lt20  of  the  Revised  Statutes 
had  no  application  to  this  case.  If  the  cir- 
cuit Judge  was  in  error  in  construing  the 
contract  between  the  parties  as  an  absolute 
and  unconditional  contract  to  deliver  the 
cotton  in  Charleston,  as  we  have  seen  that 
he  was,  then  It  is  a  matter  of  little  practical 
importance  what  his  ruling  ajs  to  the  effect 
of  the  statute  was;  for,  if  the  contract  prop- 
erly construed  was  a  conditional  contract, 
then  the  defendant  company  would  be  re- 
lieved of  all  responsibility  by  the  express 
terms  of  such  conditions,  and  the  statutory 
provision  would  become  unnecessary  for  the 
protection  of  the  defendant  But  we  are 
not  prepared  to  admit  that,  even  if  the  con- 
tract was  absolute  and  unconditional,  the 
statutory  provision  would  have  no  aj^lica- 
tion.  The  terms  of  the  statute  are  very 
broad:  "In  case  of  the  loss  of,  or  damage 
to  any  article  or  articles  delivered  to  any 
railroad  corporation  for  transportation  oter  it* 
own  and  connecting  roadi,  the  initial  corporation 
or  corporations  first  receiving  the  same  shall, 
in  every  ea*e,  be  liable  for  such  loss  or  damaee 
[italics  ours],  but  may  discharge  itself  from 
roch  liability  by  the  production  of  the  re- 
ceipt from  the  corporation  to  whom  It  was 
Its  duty  to  driver  the  articles  shipped." 
Now,  if,  as  we  have  seen,  a  railroad  corpora- 
tion cannot  be  regarded  as  a  common  carrier 
beyond  its  own  line,  and  can  only  become  so 
by  a  special  contract  to  that  eftect,  and  If, 
as  the  statute  plainly  declares,  a  railroad 
company  to  which  goods  are  delivered  for 
transportation  over  its  own  and  connecting 
roads  shall  In  every  case  become  liable  for 
any  loss  of  or  damage  to  such  goods,  unless 
it  produces  the  receipt  of  the  connecting 
roads  for  such  goods,  we  are  not  prepared  to 
bold  that  this  statute  has  no  application  to 
this  case. 


The  next  point  made  by  appellant's  coun- 
sel in  their  argument  here  is  as  to  the  ques- 
tion of  damages.  So  far  as  this  question  re- 
lates to  the  measure  of  damages,  this  court 
has  often  hdd  that  no  such  question  can 
arise  until  the  plaintiff  has  shown  himself 
entitled  to  recover  some  damages,  which  we 
do  not  think  the  plaintiff  has  done.  So  far 
as  this  point  raises  the  question  as  to  wheth- 
er the  allegations  of  the  complaint  are  suffl- 
cient  to  warrant  the  admission  of  testimonv 
of  special  damages,  and  so  far  as  the  excep- 
tions on  this  point  purport  to  raise  the  ques- 
tions as  to  whether  the  damages  claimed 
were  the  remote  or  proximate  result  of  the 
acts  complained  of,  we  think,  under  the 
▼lews  we  have  announced,  these  questions 
become  immaterial.  The  Judgment  of  this 
court  is  that  the  Judgment  of  the  circuit 
court  be  reversed,  and  that  the  ease  be  re- 
manded to  '^tiat  court  for  a  new  trial. 


NORFOLK  &  W.  R.  CO.  v.  NUCKOLS* 

ADM'R.i 
(Supreme  Court  of  Appeab  of  Virginia.     March 

a,  1895.) 
ISTOBT   TO   Emplotb  —  Neolioenci  of  Fblu>w 

SSKVAMT — Lli3IUTT  Or  EnPLnTSB. 

1.  A  person  entering  the  service  of  another 
assumes  all  risks  naturally  incident  to  that  em- 
ployment, including  the  danger  of  injury  by  the 
laiut  or  negligence  of  a  fellow  servant. 

2.  The  above  liability  does  not  depend  up- 
on the  fact  that  the  servant  injured  may  be  in  a 
different  department  of  the  service  from  the 
wrongdoer.  The  test  is,  were  the  departments 
so  far  separated  from  each  other  as  to  exclude 
the  probability  of  contact,  and  of  dangpr  from 
the  negligent  performance  of  their  duties  by 
employes  of  the  different  departments.  If  they 
were  so  separated,  then  the  servant  is  not  to  be 
deemed  to  have  contracted  with  reference  to  the 
negligent  performance  of  the  duties  of  his  fel- 
low servant  in  such  other  department. 

3.  The  lialnlity  of  injury  by  a  fellow  serv- 
ant, assumed  by  one  entering  another's  service, 
does  not  depend  upon  gradations  in  employment, 
nnless  the  superiority  of  the  person  causing  the 
injury  was  such  as  to  pnt  him  in  the  cat^:ory 
of  principal  or  vice  pnndpal. 

4.  It  is  the  duty  of  an  employer  to  furnish 
suitable  and  safe  appliances,  machinery,  struc- 
ture, and  roadway. 

6.  It  is  the  duty  of  an  employer  to  exer^se 
reasonable  care  to  ascertain  the  character,  hab- 
its, and  fitness  of  his  employSa  for  the  dis- 
charge of  their  duties,  and,  by  proper  supervi- 
sion, to  keep  himself  so  informed. 

6.  Where  injury  to  a  servant  has  been  caus- 
ed by  the  default  of  a  fellow  servant,  concurring 
with  the  negligence  of  the  master,  the  latter  is 
liable. 

7.  A  track  repairer  and  engineman,  though 
In  different  departments,  are.  by  the  very  nature 
of  their  employment,  brought  into  frequent.con- 
tact,  and  the  risk  of  negligence  by  the  one  must 
therefore  be  considered  to  have  been  in  con- 
templation of  the  other  when  he  accepted  serv- 
ice. 

Error  to  corporation  court  of  Buena  Vista; 
J.  O.  Shepherd,  Judge. 
Action   by   George  W.   Nuckols'   adminls- 

1  Reported  by  F.  S.  Kirkpatrick,  Esq.,  of  tho 
Lynchburg  bar. 
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trator  against  the  Norfolk  &  Western  Rail- 
road Company.  Jndgment  for  plaintiff,  and 
defendant  brings  error.     Reversed. 

E.  &  B.  M.  Pendleton  and  W.  H.  TraTers, 
for  plaintiff  In  error.  Frank  T.  Olasgow  and 
H.  A.  White,  for  defendant  In  error. 

K£ITH,  P.  This  Is  a  writ  of  error  to  a 
Judgment  In  an  action  of  trespass  on  the  case 
brought  In  the  corporation  court  of  Buena 
Vista  by  the  administrator  of  George  W. 
Kuckols  against  the  Norfolk  &  Western  Rail- 
road Company,  to  recover  damages  for  the 
death  of  his  Intestate,  alleged  to  have  been 
occasioned  by  the  negligence  of  the  defend- 
ant company.  It  appears  that  George  W. 
Nuckols  was  employed  as  a  track  hand  by 
the  defendant  company,  and,  upon  the  morn- 
ing of  the  accident  which  resulted  In  his 
death,  was  engaged,  along  with  others,  in 
placing  a  rail  upon  the  track  of  the  defend- 
ant company,  in  the  city  of  Buena  Vista, 
when  he  was  struck  by  a  passing  engine 
drawing  one  of  the  trains  of  the  defendant, 
and  died  in  a  short  time  from  the  injuries 
thus  received.  Withont  undertaking  to  re- 
view all  of  the  evidence,  it  Is  sufficient  to 
say  that  it  la  proved  to  onr  satisfaction  that 
the  accident  was  caused  by  the  negligence 
of  the  englneman  in  charge  of  the  engine. 
The  only  question  which  requires  any  partic- 
nlar  consideration  by  this  court  is  presented 
in  the  defendant's  instruction  No.  7,  which 
the  trial  court  refused  to  give,  and  which  is 
in  the  following  words:  "The  court  instructs 
the  Jury  that  the  deceased,  Nuckols,  assumed 
all  the  risks  Incident  to  his  employment 
when  he  entered  the  service  of  the  defend- 
ant,—among  them,  the  injuries  caused  by  the 
carelessness  of  fellow  servants;  and  if  they 
believe  from  the  evld»ice  that  the  death  of 
the  said  Nuckols  was  caused  by  the  negli- 
gence of  the  englneman  of  train  No.  30, 
which  inflicted  said  Injury,  such  negligence 
cannot  l>e  imputed  to  the  defendant,  the  said 
englneman  and  the  said  Nuckols  being  fel- 
low servants  in  the  service  of  the  said  com- 
pany." 

This  brings  up  a  subject  upon  which  there 
has  been  endless  diversity  of  opinion,  upon 
which  the  courts  of  the  several  states  have 
been  divided,  npon  which  the  decisions  of 
the  same  courts  have  not  always  been  har- 
monious, and  as  to  which  It  has  seemed  al- 
most impossible  to  formulate  a  rule  which 
will  meet  the  exigencies  of  all  cases,  do  jus- 
tice to  the  employer  and  to  the  employ^  and 
promote  the  efficiency  and  safety  of  the  rail- 
way soTloe.  One  of  the  first  cases  in  which 
the  liability  of  the  master  to  a  servant  for  an 
injury  occasioned  by  the  act  of  a  fellow  serv- 
ant came  under  review  by  the  courts  was 
tliat  of  Farwell  v.  Railroad  Co.,  4  Mete. 
(Mass.)  49.  Chief  Justice  Shaw  delivered 
the  judgment  of  the  court.  In  a  most  lumi- 
nous opinion.  In  which  he  says  "that  he  who 
engages  in  the  employment  of  another,  for 


the  performance  of  specified  duties  and  serv- 
ices for  compensation,  takes  npon  himself 
the  natural  and  ordinary  risks  and  perils 
Incident  to  the  performance  of  such  services, 
and  in  legal  presumption  the  compensation 
Is  adjusted  accordingly.  And  we  ore  not 
aware  of  any  principle  which  should  except 
the  perils  arising  from  the  carelessness  and 
negligence  of  those  who  are  in  the  same  em- 
ployment These  are  perils  which  the  serv- 
ant Is  as  likely  to  know,  and  against  which 
he  can  as  effectually  guard,  as  the  master. 
They  are  perils  incident  to  the  service,  and 
which  can  be  as  distinctly  foreseen  and  pro- 
vided for  in  the  rate  of  compensation  as  any 
others."  This  view  of  the  law  has  been  ac- 
cepted in  very  many  of  the  states  of  this 
Union.  It  has  recently  been  reviewed  by 
the  supreme  court  of  the  United  States  in 
RalhH>ad  Co.  v.  Hambly,  154  U.  S.  349,  14 
Sup.  Gt  983;  and  Mr.  Justice  Brown,  in 
that  case,  says  "that  upon  this  subject  the 
authorities  are  hopelessly  divided;  that  it  is 
useless  to  attempt  an  analysis  of  the  cases 
which  have  arisen  in  the  courts  of  the  sever- 
al states,  since  they  are  wholly  irreconcilable 
in  principle,  and  too  numerous  even  to  jus- 
tify citation."  He  does,  however,  cite  deci- 
sions from  Massachusetts,  New  York,  Michi- 
gan, Indiana,  Maryland,  Pennsylvania,  and 
many  other  states,  which  recognize  and  fol- 
low Farwell  v.  Railroad  Co.,  while  he  says 
that  in  Illinois,  Missouri,  Virginia,  Ohio,  and 
Kentucky  the  rule  is  apparently  the  other 
way.  It  appears  that  the  supreme  court  It- 
self has  not  been  altogether  free  from  the 
uncertainty  which  attends  the  consideration 
of  this  much-vexed  subject,  and  that  Its  de- 
cisions, while  they  have  not  been  numerous, 
have  not  been  "altogether  harmonious."  Rail- 
road Co.  V.  Hambly,  154  U.  8.,  at  page  356, 
14  Sup.  Ct  983.  It  may  be  well,  therefore, 
for  us  to  examine  with  some  care  into  the 
principles  npon  which  this  rule  Is  founded, 
and  to  consider  the  cases  in  this  court  in 
which  It  has  been  referred  to,  and  endeavor 
to  ascertain  to  what  extent  it  has  been  ac- 
cepted in  this  state. 

Judge  Shaw,  in  the  case  above  cited  from 
4  Mete,  rests  the  exemption  of  the  employer 
from  liability  to  Its  servant  occasioned  by 
the  negligence  of  a  fellow  servant  upon  Im- 
plied contract  The  controlling  reason  of 
that  decision  Is  that  a  person  entering  the 
employment  of  another  assumes  all  risks  in- 
cident to  that  employment  including  the 
danger  of  injury  by  the  fault  or  negligence 
of  a  fellow  servant  This  proposition  has 
been  time  and  again  asserted  In  this  court 
The  difficulty  which  has  been  experienced 
does  not  grow  out  of  any  doubt  or  dissatis- 
faction as  to  the  soundness  and  wisdom  of 
the  proposition,  but  is  found  in  its  application 
to  particular  cases,  in  determining  who  are 
and  who  are  not  fellow  servants,  within  the 
terms  and  meaning  of  the  rule. 

In  the  case  of  Donnelly's  Adm'r  v.  Rail- 
road Co.,  88  Va.  853,  14  S.  B.  692,— one  of 
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the  most  recent  cases  in  which  this  court  has 
dealt  with  the  subject,— Judge  Lacy  declares 
"that  It  Is  well  settled  that  when  a  servant 
enters  upon  an  employment  he  accepts  the 
service  subject  to  the  risks  that  are  Inci- 
dent to  it";  and  he  cites  with  approval  7 
Am.  &  Eng«  Enc.  Law,  p.  821,  where  it  is 
said  "that  the  general  rule  resulting  from 
consldeititlons,  as  weU  of  justice  as  of  pol- 
icy, is  that  be  who  engages  In  the  employ- 
ment of  another,  for  the  performance  of 
specified  duties  and  services  for  compensa- 
tion, takes  upon  himself  the  natural  and  or- 
dinary risks  and  perils  Incident  to  the  per- 
formance of  such  services.  The  perils  aris- 
ing from  the  carelessness  and  negligence  of 
those  who  are  in  the  same  employment  are 
not  exceptions  to  this  rule;  and  when  a 
master  usee  due  diligence  in  the  selection  of 
competent  and  trusty  servants,  and  furnishes 
them  with  suitable  means  to  perform  the 
service  in  which  be  employs  them,  be  is  not 
answerable  to  one  of  them  for  the  injury  re- 
ceived by  him  In  consequence  of  the  care- 
lessness of  another  while  both  are  engaged 
in  the  same  service."  It  would  seem,  there- 
fore, that  the  general  doctrine  Is  fully  and 
broadly  accepted  by  this  court,  for  in  the 
case  last  cited  the  court  was  unanimous. 
The  case  of  Railroad  Co.  ▼.  Hambly  Is  very 
similar  to  the  one  under  consideration.  In 
that  case  a  laborer  in  the  employ  of  a  rail- 
way company,  who  was  engaged  in  work  up- 
on a  culvert  on  the  line  of  the  company's 
road,  was  injured  by  the  negligence  of  the 
conductor  and  engineer  employed  in  moving 
a  passing  train.  The  supreme  court  held 
that  he  was  a  fellow  servant  with  the  engi- 
neer and  conductor,  and  that  the  railroad 
company  was  exempt  from  liability  for  the 
injury  so  inflicted.  In  that  case  the  negli- 
gence of  the  engineer  and  conductor  were 
conceded,  and  it  was  not  contended  that  the 
unfortunate  victim  of  their  negligence  was 
at  all  in  fault,  yet  the  court  held  that  he  was 
not  entitled  to  recover.  In  the  case  before 
us  the  party  injured  was  at  work  upon  the 
track  of  the  defendant  company,  making  cer- 
tain necessary  changes.  There  is  evidence 
to  prove,  and  It  may  be  conceded,  that  the 
injury  be  sustained  was  caused  by  the  neg- 
ligence of  the  englheman  upon  a  passenger 
train,  who,  unmindful  of  his  duty  to  observe 
and  watch  the  track  over  which  he  was 
moving,  was  at  the  time  of  the  accident  di- 
verted from  the  performance  of  this  plain 
and  obvious  duty,  and  was  engaged  In  ex- 
changing salutations  with  the  englneman  of 
a  train  of  the  Chesapeake  &  Ohio  Railroad 
Company,  passing  In  an  opposite  direction 
upon  the  track  of  that  company,  which  at 
that  point  approached  very  near  to  the  road- 
way of  the  defendant  company. 

The  principles  of  law  heretofore  adverted 
to  as  governing  the  relations  existing  be- 
tween a  railroad  company  and  Its  employes 
in  this  state,  as  recognized  In  many  cases, 
and  most  recently  In  the  unanimous  Judg- 


ment of  the  court  in  the  case  of  Donnelly's 
Adm'r  t.  Railroad  Co.,  abovA  dted,  would 
seem  to  be  conclusive  of  the  case  at  bar,  un- 
less It  can  be  shown  to  come  within  some  one 
of  the  exceptions  which  have  been  ingrafted 
upon  the  rule,  and  which  are  to  some  extent, 
at  least,  recognized  as  proper  modifications 
thereof  by  decisions  of  this  and  other  courts. 
One  of  the  earliest  of  these  is  Moon's  Adm'r 
V.  RaiU-oad  Co.,  78  Va.  746.  That  was  a 
case  in  which  the  rear  brakeman  of  a  train 
was  injured  by  the  negligence  of  the  section 
master,  who  was  making  repairs  upon  the 
track,  upon  which  the  dirt  bad  not  been  filled 
in  and  firmly  rammed,  but  only  "tamped," 
and  who  failed  to  signal  the  approaching 
train,  which.  In  passing  over  the  track  in  its 
unsafe  condition,  was  derailed,  and  the  brake- 
man  was  caught  under  the  wreck,  and  died 
from  the  Injuries  thus  received.  The  court 
held  that  his  administrator  was  entitled  to 
recover,  and  in  its  opinion  says  that  Hem- 
don,  the  section  master,  was  not  a  fellow 
servant  of  the  brakeman,  and  that  the  de- 
fendant company  was  liable  for  the  injury 
occasioned  to  the  brakeman  by  Hemdon's 
negligence.  It  seems,  however,  that  the  true 
ground  npon  which  to  rest  the  case  of  Moon's 
Adm'r  V.  Railroad  Co.  is  that  it  was  the  duty 
of  the  defendant  to  have  safe  appliances,  to 
ke^  its  track  In  good  repair,  and  to  use, 
with  respect  thereto,  all  necessary  precau- 
tions for  the  safety  of  its  employ^;  and 
while  the  consequences  of  the  defective  con- 
dition of  the  track  might  have  been  avoided, 
had  the  section  master  given  the  proper  sig- 
nals, and  the  failure  to  do  so  upon  bis  part 
was  negligence,  and  one  of  the  proximate 
causes  of  the  injury  sustained,  yet  that  the 
company  itself  had  also  been  negligent,  and 
the  case  is  one  of  "concurrence  of  independ- 
ent concurring  causes."  The  negllg«>ce  of 
the  section  master  and  of  the  defendant  com- 
pany were  each  of  them  proximate  causes, 
without  the  concurrence  of  which  the  injury 
would  not  have  been  sustained;  and  it  is 
well  settled  that,  if  the  employ^  is  Injnred  by 
an  accident  resulting  from  the  concurrent 
nsgllgence  of  a  fellow  servant  and  of  the  em- 
ployer, the  latter  Is  liable  as  though  It  were 
the  sole  offender.  The  case  of  Torlans  v. 
Railway  Co.,  84  Va.  192,  4  S.  B.  339,  arose 
out  of  the  same  state  of  facts  considered  in 
the  case  of  Moon's  Adm'r  t.  Same  Defend- 
ant; and  in  tliat  case  the  defendant's  lia- 
bility is  made  to  rest  upon  the  proposition 
that  the  immediate  cause  of  the  injury  was 
the  running  of  the  train,  suddenly  accelerat- 
ed by  additional  steam,  over  a  track  left  in 
an  uneven  and  weakened  conditi(Hi  by  other 
employes  of  the  company,  who  were  employ- 
ed to  repair  the  track,  and  who  failed  to 
give  warning  of  its  condition.  Here  it  ap- 
pears very  distinctly  that  the  uneven  and 
weakened  condition  of  the  track  was  at  least 
one  of  the  proximate  causes  of  the  injory 
sustained,  and  the  liability  might,  for  this 
cause,  have  been  fastened  upon  the  railroad 
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company.    The  court,  however,  doea  go  on 
to  say  "that  the  def eodaat  company  is  liable 
tor  the  negligence  of  Ita  employes  whose 
duty  It  was  to  repair  the  road  and  give  no- 
tice of  Its  oonditioD,  and  those  employte  were 
not  fellow  aerrants  of  the  plaintiff's  Intes- 
tate."   At  page  186,  8i  Ya.,  and  page  83&, 
4  S.  B..  the  coort  says:    "It  was  the  dnty  of 
the  defMtdaat  company  to  have  maintained 
good  and  safe  machinery,  structures,  and 
roadway;  and  It  was  Its  datv  to  each  of  its 
employes  to  nse  care  and  caution  in  the  exer- 
-clse  of  Its  privileges  and  powers,  in  select- 
ing Its  agents  and  servants,  and  to  nse  all 
reasonable  precaution,  including  necessary 
signals,  for  moving  trains,  essential  to  the 
protection  of  the  lives  and  limbs,  not  only  of 
employes,  but  to  the  protection  of  all  persons 
lawfully  on  its  road."     In  tae  case  of  Rail- 
road Go.  V.  Norment,  84  Va.  167,  4  S.  B.  211, 
It  appears  that  Norment  was  employed  by 
the  defendant  company,  at  its  depot  yards 
in  Richmond,  as  an  "overhauler,"— to  assist 
in  fixing  up  cars  needing  repairs.     On  the 
day  he  received  the  injury,  he  was  required 
to  pat  a  drawbar  spring  into  the  end  of  a 
certain  car  which  stood  on  a  "branch  trade" 
it  became  necessary  for  Norment  to  get  un- 
der the  damaged  car,  and  while  so  situated 
another  car  was  shifted  on  tne  branch  track, 
and  driven  against  the  car  which  was  in 
front  of  the  car  upon  which  he  and  his  as- 
sistant were  at  woiic,  by  which  It,  in  turn, 
was  driven  against  the  car  upon  which  Nor- 
ment was  at  work,  and  bis  band  was  caught 
and  greatly  injured.     It  appears  that  there 
was  no  repair  track  In  the  company's  yard; 
that  such  repair  track  was  necessary;    that 
the  company  knew  it  to  be  necessary,  and 
had  them  elsewhere;   that  it  not  only  failed 
to  provide  a  repair  track,  but  failed  also  to 
provide  signal  flags.    The  court  held  that 
Norment  was  not  of  the  same  grade,  or  in 
the  same  line  of  duty,  as  Tiller,   the  engi- 
neer, or  Robinson,  the  conductor,  of  the  shift- 
ing  engine,   nor   was  he  under  the   orders 
of  either  of  them,  and  that  the  case  was  con- 
trolled by  that  of  Moon's  Adm'r  v.  Railroad 
Ck>.,  78  Va.  745,  and  the  liability  of  the  rail- 
road company  was  again  asserted;  the  ex- 
act point  decided  being  that  an  overhauler 
engaged  in  the  repair  of  the  company's  cars 
is  not  a  fellow  servant  with  the  conductor 
and  engineer  in  the  employment  of  the  same 
company,  engaged  in  the  moving  of  cars  in 
the  same  depot  yard,  by  the  negligent  per- 
formance of  whose  duties  the  accident  was 
sustained.     The  decision  in  this  case   was 
perfectly  correct,  but  there  are  expressions 
in  the  opinion  which  we  do  not  consider  to 
have  been  at  all  necessary  to  the  conclusion 
reached  by  the  court,  and  to  which  we  can- 
not give  our  approval.     It  will  be  observed 
tbat  the  court  lays  much  stress  upon  the 
fact  that  the  defendant  company  had  failed 
to  provide  suitable  appliances  for  the  pro- 
tection of  its  workmen,  in  that  It  had  not 
famished  a  repair  track  and  signal  flags.    To 


consider  how  far  the  absence  of  these  ap- 
pliances, obvious  to  the  employs,  could  or 
should  have  Influenced  the  determination  of 
the  court,  would  lead  to  a  discussion  in- 
volving the  doctrine  of  contributory  negli- 
gence, and  would  be  a  vain  attempt  to  eluci- 
date one  difficult  subject  by  the  discussion 
of  another  equally  doubtful  and  difficult. 
There  is  a  case  in  81  Va.  71  (Railroad  Co.  v. 
McKenzle),  which  is  sometimes  cited  as  bear- 
ing upon  this  subject  It  decides  that  in  that 
case  the  question  whether  or  not  the  "negli- 
gent employe  was  a  coemploy6  of  the  party 
injured,  or  was  the  representative  of  the  de- 
fendant company,  was  a  question  of  mixed 
law  and  fact,  to  be  decided  by  thejnry  under 
suitable  instructions  from  the  court,  and  that 
it  was  not  proper  to  instmct  the  Jury  that 
the  plaintiff  and  the  negligent  servant  were 
eoemploygs  and  did  not  stand  in  the  relation 
of  subordinate  and  superior,  which  principle, 
however  correct  it  may  have  been  in  that 
case,  can  have  no  application  here,  where 
the  inquiry  proceeds  upon  admitted  facts, 
and  the  only  question  is  to  ascertain  the  law 
applicable  to  them.  In  Hambly's  Case,  154 
U.  S.  349,  14  Sup.  Ct.  983,  Justice  Brown 
says  that  as  a  "laborer  upon  a  railroad  track, 
engaged  either  in  switching  trains  or  repair- 
ing the  track,  Is  constantly  exposed  to  the 
danger  of  passing  trains,  and  bonnd  to  look 
out  for  them,  any  negligence  in  the  manage- 
ment of  such  trains  is  a  risk  which  may  or 
should  be  contemplated  by  him  In  entering 
upon  the  service  of  the  company.  This  is 
probably  the  most  satisfactory  test  of  lia- 
bility. If  the  departments  of  the  two  serv- 
ants are  so  far  s^>arated  from  each  other 
that  the  possibility  of  coming  in  contact,  and 
hence  of  incurring  danger  from  the  negli- 
gent performance  of  the  duties  of  such  other 
department,  could  not  be  said  to  be  within 
the  contemplation  of  the  person  Injured,  the 
doctrine  of  fellow  servant  should  not  apply. 
In  this  view.  It  Is  not  difficult  to  reconcile 
the  numerous  cases  which  bold  that  persons 
whose  duty  it  is  to  keep  railroad  cars  in  good 
order  and  repair  are  not  engaged  in  a  com- 
mon employment  with  those  who  run  or  op- 
erate them." 

A  person  entering  the  service  of  the  com- 
pany to  assist  in  building  or  repairing  cars 
and  engines  would  not  be  held  to  have  con- 
templated the  posalbillty  of  injury  by  the 
neETligence  of  those  engaged  In  moving  trains, 
and  hence  they  would  not  be  fellow  servants, 
while  a  person  entering  the  service  of  a  rail- 
way company  as  track  repairer  is  constantly  ' 
brought  into  contact  with,  or  at  least  In  close 
proximity  to,  those  operating  trains,  and 
therefore  must  be  held  to  have  contracted 
with  reference  to  the  danger  resulting  from 
the  negligence  of  those  thus  engaged.  In  a 
sense,  the  car  builder  and  repairer,  and  the 
track  maker  and  repairer  may  be  classed  as 
belonging  to  the  construction  department  of 
the  railway  company,  but  the  liability  is  not 
determined  by  that  consideration.    The  rail- 
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rond  company  would  be  held  liable  to  a  car 
repairer  for  tlie  negligence  of  Its  servants  en- 
gaged in  running  trains,  and  exempt  from 
liability  to  the  track  repairer  for  the  negli- 
gence of  employ 68  upon  the  passing  train,  be- 
cause the  latter  would  be  deemed  to  have 
contemplated  this  risk  upon  entering  the  em- 
ployment of  the  company,  while  the  ttxrme: 
could  not,  by  any  reasonable  intendment,  be 
presumed  to  have  contemplated  a  risk  so  re- 
mote. 

As  I  have  before  said,  the  rule  under  con- 
sideration Is  nowhere  more  thoroughly  recog- 
nized than  in  this  state.  It  was  originally 
adopted  because  it  fixed  the  liability  where 
It  could  b^t  be  borne.  It  was  intended,  by 
placing  this  responsibility  upon  the  employta, 
to  introduce  a  safeguard  beneficial  alike  to 
the  servant  and  the  master  and  to  the  public, 
by  Invoking  the  self-interest  of  the  employes 
to  see  that  each  carefully  and  faithfully  dis- 
charged the  duties  of  his  position,  while  im- 
posing upon  the  master  the  duty  of  care  and 
discretion  In  the  selection  of  his  servants. 
That  the  rule,  In  the  main,  is  a  wise  one,  has 
been  demonstrated  by  long  experience.  The 
case  BO  often  cited.  In  which  Chief  Justice 
Shaw— In  this  country,  at  least— first  unfolded 
the  principles  upon  which  It  rests,  was  decid- 
ed more  than  half  a  century  ago.  That  deci- 
sion has  extended  its  influence  until  it  is  now 
law  for  more  than  half  the  states  of  this 
Union.  It  is  sustained  by  an  overwhelming 
preponderance  of  authority,  and  it  must  be 
deemed  a  Just  measure  of  the  relative  rights 
and  duties  growing  out  of  the  relation  of  mas- 
ter and  servant  It  has,  too,  been  criticised 
and  objected  to,  and  ^orts  have  been  made. 
In  various  Jurisdictions,  to  limit  and  confine 
it.  In  some  states,  what  is  called  the  doc- 
trine of  "superior  and  subordinate"  has  been 
recognized;  In  others,  the  "separate  depart- 
ment" doctrine  has  been  adopted,— and  of 
these  the  supreme  court  says:  "Of  both 
classes  of  cases  the  same  observation  may  be 
made,  viz.  that  to  bold  the  principal  liable 
whenever  there  are  gradations  of  rank  be- 
tween the  persons  receiving  and  the  person 
causing  the  injury,  or  whenever  they  are  em- 
ployed in  dieHerent  departments  of  the  same 
general  service,  would  result  In  frittering 
away  the  whole  doctrine  of  fellow  service. 
Cases  arising  between  persons  engaged  to- 
gether In  the  same  Identical  service,  as,  for 
instance,  between  brakemen  of  the  same 
train,  or  two  seamen  of  equal  rank  in  the 
same  ship,  are  comparatively  rare.  In  a 
large  majority  of  cases  there  is  some  distinc- 
tion, either  In  respect  to  grade  and  service,  or 
In  the  nature  of  their  employments.  Courts, 
however,  have  been  reluctant  to  recognize 
these  distinctions  unless  the  superiority  of 
the  person  causing  the  Injury  was  such  as  to 
put  him  rather  In  the  category  of  principal 
than  of  agent,— as,  for  example,  the  superin- 
tendoot  of  a  factory  or  railway,— and  the  em- 
ployments were  so  flar  dlfTerent  that,  al- 
though naid  bv  the  same  master,  the  two 


servants  were  brought  no  further  In  contact 
with  each  other  than  if  they  had  been  em- 
ployed by  different  principals."  Hambiy's 
Case.  164  U.  a  348,  14  Sup.  Ct.  083.  It  has 
been  fdt  that  the  general  rule  did  not  ac- 
complish exact  Justice  In  all  cases.  No  gen- 
eral rule  does.  The  difficulty  of  applying  the 
most  favored  classes  of  exceptions  which 
make  the  liability  rest  upon  the  idea  of  sub- 
ordinatiott  or  of  employment  in  separate  de- 
partments is  shown  by  the  quotation  Just 
given.  There  is  as  much  diversity  of  opin- 
ion as  to  the  so-called  exceptions  to  the  rule 
as  to  the  rule  itself.  The  result,  therefore, 
has  been  to  add  to  the  uncertainty  and  con- 
fusion, to  embarrass  the  administration  of 
Justice,  and  to  increase  litigation.  The  ef- 
fort of  courts  should  be  to  render  the  law,  so 
far  as  it  falls  to  them  to  declare  it  certain 
and  plain,  so  that  all  men  may  know  their 
rights  and  their  duties.  The  object  here 
sought  Is  a  plain  rule  regulating  and  con- 
trolling some,  at  least,  of  the  more  Important 
relations  between  railway  companies  and 
their  employes.  There  are  interested  in  the 
solution  of  this  problem  the  employfis,  as  a 
class,— and  not  merely  those  who  have  beoi 
or  may  be  Injured,— the  employer,  and  the 
public.  That  the  particular  rule  is,  in  its 
application,  always  invoked  by  the  em\flaytr 
to  defeat  the  demands  of  the  Injured  employe 
does  not  at  all  prove  that  the  employes,  as  a 
class,  are  not  greatly  benefited  by  It  The 
number  of  those  Injured  by  the  negligence  of 
their  fellow  servants  Is,  unhappily,  very 
great,  but  the  proportion  they  bear  to  the 
whole  number  of  employes  is  very  smalL  If 
the  rule,  while  operating  to  the  disadvantage 
of  the  injured  few,  promotes  the  safety  of  the 
far  greater  number  of  those  who  sustain  no 
injuries  by  introducing  a  salutary  superin- 
tendence over  each  other  among  the  servants 
of  the  company,  then  the  rule,  while  beneficial 
to  the  employer,  is  not  less  so  to  the  employe, 
for  that  which  promotes  Immunity  from  dan- 
ger is  more  to  be  desired  than  the  pecuniary 
compensation  for  the  Injury  could  be,  and  be- 
ing promotive  also  of  the  efficiency  of  the 
service,  is  obviously  in  the  interest  of  the 
public.  It  is  to  be  considered  also  in  connec- 
tion with  other  rules  applicable  to  the  relation 
of  master  and  servant  The  duty  is  Imposed 
upon  the  master  to  exercise  caution  and  dis- 
cretion In  the  selection  of  the  servants  who 
are  to  be  "fellows,"  and  mutually  responsible 
to  each  other,  and  he  must  not  retain  in  his 
service  any  one  found  to  be  unfitted  to  dis- 
charge the  duties  assigned  him.  In  the  due 
performance  of  this  duty  by  the  master,  the 
employes,  as  a  class,  and  the  public  at  large, 
are  deeply  interested;  and  the  effect  of  the 
rule  is  to  make  It  to  the  Interest  of  the  em- 
ployes to  keep  the  employer  adviaed  as  to 
the  habits,  character,  and  qualifications  of  the 
fellow  servants. 

It  appears  that  Donnelly's  AdmY  t.  Rail- 
road Co.,  88  Va.  853,  14  a  E.  682,  repudiates 
the  exceptions,  and  evinces  a  disposition  to 
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return  to  the  simple  terms  of  the  rule  stated 
by  Chief  Justice  Shaw.  It  throws  aside  the 
doctrine  of  "inferior  and  superior,"  of  grada- 
tions in  employment,  and  of  "separate  depart- 
ments," and  states  forcibly  and  clearly  °  chat 
all  serving  a  common  master,  working  under 
the  same  control,  derlTlng  authority  and  com- 
pensation from  the  same  source,  and  engaged 
in  the  same  general  business,  although  In 
different  grades  or  departments,  are  fellow 
sprvants,  and  take  the  risk  of  each  other's 
ue$;IIgence."  Neither  Farwell's  Case,  In  4 
Meta  (Mass.)  48,  nor  Hambly's  Case,  in  164 
U.  S.  349.  14  Sup.  Ct  883,  among  the  first 
and  the  last  of  the  reported  cases  upon  this 
tiubject,  states  the  proposition  more  tersely 
and  succinctly  than  in  the  aboye  quotation. 
Indeed,  to  my  mind,  Donnelly's  Case  lajrs 
down  a  less  plastic  and  more  inflexible  rule 
than  either  of  the  cases  Just  cited. 

I  shall  not  try  to  do  what  so  many  em- 
inent Judges  lutve  refrained  from  attempt- 
ing. I  shall  not  undertake  to  draw  a  hard 
and  fast  line  dellmiUng  the  liability  of  the 
employer,  but  shall  content  myself  with  the 
following  propositions,  which  are,  I  tliinlc, 
fully  warranted  by  the  great  weight  of  au- 
thority In  this  state  and  elsewhere: 

1.  A  person  ottering  the  service  of  another 
assumes  all  risks  naturally  Incident  to  that 
employment,  including  the  danger  of  injury 
by  the  fault  or  negligence  of  a  fellow  servant 

2.  That  the  liability  does  not  depend  upon 
the  fact  that  the  servant  injured  may  be  In 
a  different  department  of  the  service  from  the 
wrongdoer.  The  test  is,  were  the  depart- 
ments so  far  separated  from  each  other  as 
to  exclude  the  probability  of  contact,  and  of 
danger  from  the  negligent  performance  of 
their  duties  by  employes  of  the  different  de- 
partments? If  they  are  so  separated,  then 
the  servant  Is  not  to  be  deemed  to  have  con- 
tracted with  reference  to  the  negligent  per- 
formance of  the  duties  of  his  fellow  servant 
In  such  other  department. 

3.  That  the  liability  does  not  depend  upon 
Kradations  in  employment,  unless  the  supe- 
riority of  the  person  causing  the  Injury  was 
such  as  to  put  him  In  the  category  of  prin- 
cipal or  vice  principal. 

4.  lliat  It  is  the  duty  of  the  employer  to 
famish  •  suitable  and  safe  appliances,  ma- 
chinery, structure,  and  roadway. 

5.  That  it  is  the  duty  of  the  employer  to 
exercise  reasonable  care,  prudence,  and  dls- 
creticm  in  ascertaining  the  character,  habits, 
and  fitness  of  his  employes  for  the  discharge 
of  the  duties  to  be  assigned  to  them,  and,  by 
proper  supervision  and  superintendence,  to 
keep  himself  informed  as  to  the  manner  in 
-which  the  duties  Intrusted  to  them  are  per- 
formed. 

6.  That  where  the  Injtiry  to  the  servant 
lias  been  occasioned  by  the  default  of  a  fel- 
low servant,  concurring  with  the  negligence 
of  the  mast^.  the  latter  Is  liable  as  though 
be  only  were  at  fault. 

7.  That  a  track  repairer  and  englneman. 


though  in  different  departments,  are,  by  the 
very  nature  of  their  employment,  brought  in- 
to frequent  contact,  and  the  risk  of  negli- 
gence by  the  one  must  therefore  be  consid- 
ered to  have  been  in  contemplation  of  the  oth- 
er when  service  under  the  common  master 
was  accepted. 

It  results  from  what  has  been  said  that  in 
our  opinion  the  seventh  instruction  asked  for 
by  the  defendant  ought  to  have  been  given, 
and  for  its  refusal  to  do  so  the  Judgment 
of  the  corporation  court  of  Buena  Vista  must 
be  reversed. 


REUSENS  V.  LAWSON  et  al.t 

(Supreme  Court  of  Amteals  of  Yhri^nia.     March 
21.  18950 

EjEOTUBNT— QOBSTIONS  AB  TO  BOOXDARIBB— COX- 
8TBDCTION  OF  SUBVBT—  BviDBirOB  —  NbIGBBOK- 
INO  GkaSTS — DbCLABATIOITS  of  BDBVBTOB — IjOBT 

Dbbd — Ancibrt  Ihbtrdments. 

1.  In  a  contTOversy  concerning  the  location 
or  boundary  of  a  tract  of  land,  patented  by  the 
commonwealth,  pursuant  to  a  survey,  the  calls 
and  descriptioDa  of  another  enrxej,  made  by  the 
same  surveyor,  aboat  the  same  time  or  recently 
thereafter,  of  a  neighboring  tract,  upon  whidi 
last  survey  a  grant  issued  either  to  a  party  to  the 
controversy  or  to  a  stranger,  is  proper  evidence 
as  to  said  location,  unless  dearly  irrelevant. 

2.  Courses  and  distances  must  yield  to 
other  calls,  especially  to  natural  objects,  like 
the  top  of  a  mountain  or  a  comer  tree. 

8.  A  surveyor's  declarations  are  not  admis- 
sible when  they  will  contradict  the  offidal  report 
of  such  surveyor,  upon  which  the  commonwealth 
has  issued  a  grant. 

4.  Evidence  aliunde  is  admissible  in  all  cases 
where  there  is  doubt  as  to  the  true  locaticm  of  a 
survey,  or  to  a  question  as  to  the  application  of 
a  grant  to  its  proper  subject-matter. 

5.  Before  a  tax  deed  from  a  derk  of  court 
can  be  introduced  in  evidence,  it  must  be  shown 
to  have  been  issued  pursuant  to  authority,  or 
that  the  party  styling  himsdf  derk  was  in  fact 
clerk. 

6.  A  defective  tax  deed  may  be  introduced 
to  show  color  of  titlo  upon  which  to  base  a  claim 
of  adversary  possession. 

7.  In  questions  of  boundary,  natural  ob- 
jects called  for,  marked  lines,  end  reputed  bound- 
aries. wpU  established,  should  be  preferred  in 
identifying  laud  to  courses  and  distances. 

8.  The  fact  of  notice  to  a  landlord  that  a 
former  tenant  holds  adversely  to  him  need  not 
be  shown  by  evidence  "so  convindng  as  to  pre- 
clude all  doubt  as  to  the  fact  of  notice  on  the 
part  of  the  landlord." 

9.  While  a  surveyor's  evidence  is  not  admis- 
sible to  contradict  his  own  report,  no  such  re- 
striction rests  upon  others  whose  evidence  is 
otherwise  admissible. 

10.  If  any  evidence  is  suspidous  by  reason  of 
bias,  the  court's  attention  should  be  directed 
spedally  to  the  case,  and  not  asked  to  give  gen- 
eral instructions  on  the  question. 

11.  Where  the  original  deed  and  its  record 
are  destroyed,  the  fact  that  such  a  deed  was 
made  may  be  proved  by  secondary  evidence;  as 
for  instance,  aamissions  of  the  grantor  in  a  chan- 
cery suit. 

12.  The  statement  by  a  grantor  as  to  the 
boundary  of  a  tract  will  not  estop  the  grantee 
from  claiming  the  real  tract  conveyed,  but  may 

1  Reported  by  F.  8.  Klrkpatrick.  Esq.,  of  u- 
Lynchburg  bar. 
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be  Introduced  m  an  admission  to  be  considered 
by  the  jury  in  determining  the  true  boundary. 

13.  An  ontstanding  title,  sufficient  to  defeat 
a  recovery  in  an  action  of  ejectment,  must  be  a 
present,  subsisting,  and  operative  legal  title,  up- 
on which  the  owner  could  recovw  if  asserting  it 
by  action;  bat  a  defendant  in  ejectment  may 
rely  on  an  outstanding  title  in  the  common- 
wealth. 

14.  The  statnte  of  limitations  does  not  ran 
against  the  commonwealth;  and  If  land  be  grant- 
ed by  the  commonwealth,  and,  after  an  adver- 
sary possession  has  commenced  against  the  own- 
er of  the  legal  title,  his  land  is  forfeited  to  the 
commonwealth,  such  possession  ceases  to  be  ad- 
versary as  against  the  commonwealth  until  re- 
sold by  it. 

15.  If  an  instrument  60  years  old,  offered  in 
evidence,  is  good  as  a  deed,  except  that  it  lacks 
a  scroll  or  seal,  and  it  purports  to  convey  land, 
recognizes  the  seal  in  the  body  of  the  instru- 
ment, is  attested  by  witnesses,  acknowledged 
befor«  ofBcers,  recorded  by  the  clerk  as  a  deed, 
the  land  and  transferred  on  the  land  books  for 
the  purpose  of  taxation,  taxes  actually  paid,  and 
possession  taken,  the  question  whether  it  was 
I»operly  sealed  before  delivery  la  for  the  jury. 

16.  Where  plaintiff  in  ejectment  introdacea  a 
deed  containing  an  exception,  the  harden  is  <m 
him  to  show  that  the  land  in  qneatioii  is  not  in- 
dnded  within  the  exception. 

Error  to  circtilt  conrt,  Patrick  connty. 

Action  by  Q.  Reusens  against  J.  C.  Law- 
son,  guardian,  and  others,  to  rectyrer  posses- 
sion of  a  tract  of  land.  To  a  judgment  In 
favor  of  defendants,  the  plaintiff  brings  er- 
ror.    Reversed. 

P.  Bouldin,  Jr.,  and  A.  A.  Phlegar,  for 
plaintiff  in  error.  Anderson  &  Hairston,  for 
defendants  in  error. 


BUCHANAN,  J.  This  is  a  suit  of  error 
to  a  judgment  of  the  circuit  court  of  Patrick 
county  in  an  action  of  ejectment  in  which 
the  plaintiff  in  error  was  the  plaintiff  In  that 
court.  Upon  the  trial  of  the  cause,  unmei^ 
ous  questions  were  raised,  and  five  bills  of 
exceptions  were  taken,  by  the  plaintiff,  all 
of  which  are  made  grounds  of  assignment  of 
error  here.  The  plaintiff,  In  making  out  his 
claim  of  title,  had  placed  in  evidence  a  grant 
from  the  commonwealth  for  70,000  acres  of 
land  to  Gen.  Henry  Lee,  assignee  of  John 
Miller,  for  whom  the  land  had  been  sur- 
veyed on  the  14tb  day  of  April,  1795.  In 
order  to  recover  in  the  cause,  it  was,  of 
course,  necessary  for  him  to  Identify  the 
land  sued  for,  which  it  was  claimed  lay  near 
the  northern  boundary  line  of  the  70,000- 
acre  grant.  One  of  the  questions  much  con- 
troverted in  the  cause  was  the  location  of 
this  line.  The  plaintiff  attempted  to  locate 
it  at  one  place,  and  the  defendants  at  an- 
other. Between  these  two  lines  the  land  in 
controversy,  or  the  greater  part  of  it,  lies. 
The  plaintiff,  to  sustain  his  contention,  of- 
fered in  evidence  a  copy  of  the  survey  from 
the  land  office  upon  which  the  grant  to  Gen. 
Lee  was  based,  along  with  the  grant  and 
other  evidence.  The  defendants,  to  sustain 
their  contention,  offered,  among  other  evi- 
dence, the  county  surveyor's  book,  contain- 
ing a  snrvey  for  John  Miller  for  the  same 


70,000  acres  of  land  as  they  claim.  They 
also  offered  in  evidence  copies  from  the  sur- 
veyor's book  of  two  other  tracts  of  land  upon 
which  grants  had  been  iasned,— one  dated 
March  19,  1791,  for  285  acres  of  land,  to  B, 
McGruder;  and  the  other  to  L.  McLean,  for 
45,000  acres,  dated  April  14,  1795.  To  tbe 
Introduction  of  each  of  these  surveys  the 
plaintiff  objected,  bat  the  conrt  overruled 
his  objections.  To  these  rulings  of  the  court 
tbe  first  and  second  bills  of  exceptions  were 
taken  by  the  plaintiff.  As  they  Involve,  to 
some  extent,  the  same  questions  of  law,  they 
will  be  considered  together. 

In  a  controversy  concerning  the  location  or 
boimdary  of  a  tract  of  land  patented  by  the 
commonwealth,  pursuant  to  a  survey,  the 
calls  and  descriptions  ot  another  survey 
made  by  the  same  surveyor,  about  the  same 
time  or  recently  thereafter,  of  a  coterminous 
or  neighboring  tract,  upon  which  last-men- 
tioned survey  the  commonwealth  issued  a 
grant,  whether  to  a  party  to  the  controversy 
or  to  a  stranger,  is  proper  evidence  upon 
such  question  of  location  or  boundary,  un- 
less clearly  irrelevant  Overton  v.  Davisson, 
1  Grat  212,  222;  Clements  v.  Kyles,  13  Grat. 
475,  479.  All  of  these  surveys  were  made 
by  the  same  surveyor.  Upon  the  McGruder 
survey  and  the  McLean  survey,  grants  were 
issued  by  the  commonwealth.  The  McGru- 
der survey  is  dated  a  few  years  before  and 
tbe  McLean  survey  upon  the  same  day  as 
that  of  Miller.  The  McLean  survey  calls  for 
the  Miller  survey,  and  the  evidence  tends  to 
show  that  the  McGruder  survey  Is  a  neigh- 
boring, if  not  an  adjacent,  tract  of  land. 
The  McGruder  and  McLean  surveys  possess, 
therefore,  all  the  requirements  necessary  to 
render  them  admissible  In  evidence  upon 
the  question  of  location  or  boundary.  The 
Miller  survey,  however,  does  not  possess  all 
the  characteristics  required  for  the  admissi- 
bility of  such  evidence.  It  Is  true  that  it 
was  made  by  the  same  surveyor,  dated  the 
same  day  with  the  McLean  survey,  but  no 
grant  was  ever  issued  by  tbe  commonwealth 
upon  it.  It  is  not  tbe  survey  upon  which 
the  Lee  grant  issued.  That  grant  was  Is- 
sued upon  a  survey  filed  in  the  land  office 
of  the  commonwealth;  and,  while  there 
ought  to  have  been  found  on  the  surveyor's 
book  a  sturey  identical  with  that  upon 
which  the  grant  was  issued,  the  one  upon 
the  surveyor's  book,  and  offered  in  evidence. 
Is  not  such.  It  is  claimed,  however,  that 
while  It  is  true  the  calls  of  the  survey  in 
the  surveyor's  book  are  not  identical  with 
the  calls  of  the  Lee  grant,  the  corners, 
courses,  and  distances  of  the  northern 
boundary  line  of  the  Lee  grant  are  the  same 
in  both  papers,  and  that  the  only  difference 
between  the  survey  and  grant  alon^r  that 
line  is  that  the  snrvey  In  the  surveyor's 
book  gives  a  fuller  description  of  the  cor- 
ners and  lines  called  for.  This  difference 
will  be  better  understood  by  giving  the  calls 
of  each  along  the  northwn  boundary  of  the 
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grant  The  calls  of  the  grant  are  as  fol- 
lows: "Beginning  at  a  poplar  and  per- 
simmon on  tta6  north  side  of  Big  Dan  river: 
thence  new  line  N.,  23°  B..  1,280  poles  to  a 
chestnut  tree;  N.,  40  B.,  500  poles,  to  a  blade 
walnut  tree;  N.,  40  E.,  1,600  poles,  to  a  black 
walnut  tree  and  hickory  near  a  path."  The 
description  of  that  line  in  the  surveyor's 
book  Is:  "Beginning  at  James  Goins  comer 
poplar  and  persimmon,  on  the  north  side  of 
Big  Dan  river;  thence,  with  McLean's  line, 
K.,  23°  B.,  1,280  poles,  to  McOnider's  comer 
chestnut,  on  top  of  the  mountain;  thence 
new  lines  north,  40  degrees  Bast,  600,  X 
[crossing]  a  branch  to  a  black  walnut;  N., 
40  E.,  1,600  poles,  X  [crossing]  ,six  branches 
to  a  walnut  and  hickory  near  the  path  that 
leads  from  the  head  of  Mayo  river  to  mead- 
ows of  Dan."  If  this  additional  descrip- 
tion In  the  surveyor's  book  be  treated  as  a 
part  of  the  description  of  the  land  embraced 
within  the  Lee  grant,  and  there  be  any  con- 
flict between  tbem,  which  is  to  control  in  the 
location  of  the  land?  The  description  in 
the  grant  or  the  description  in  the  surveyor's 
book?  In  running  the  first  line  from  the  be- 
ginning, the  call  of  the  grant  is  "N.,  23°  B., 
1,280  poles,  to  a  chestnut"  Ought  the  sur- 
veyor to  stop  at  the  end  of  the  1,280  poles, 
the  distance  called  for,  or  ought  he  to  run  to 
the  McOruder  comer  on  top  of  the  moun- 
tain, as  called  for  in  the  survey  on  the  sur- 
veyor's book,  without  regard  to  the  course 
or  distance?  The  general  rule  is  that  course 
and  distance  must  yield  to  other  calls,  espe- 
cially to  natural  objects  like  the  top  of  a 
mountain  or  a  comer  tree.  If  that  be  the 
correct  rule  for  locating  the  Lee  grant  it 
will  be  located,  not  by  its  own  calls,  but  by 
the  calls  of  the  survey  on  the  surveyor's 
books;  and  in  so  locating  it  the  calls  and 
description  of  the  grant  may  be  disregarded, 
and  its  location  determined  by  the  descrip- 
tions In  another  instrument  which  is  no 
part  of  the  grant  and  upon  which  it  is  not 
based.  Taking  the  grant  without  the  sur- 
veyor's book,  course  and  distance  would 
govern  if  no  comer  tree  was  found.  For 
what  purpose,  then,  was  the  surveyor's  book 
introduced  in  evidence?  It  was  to  control 
and  counteract  the  legitimate  construction  of 
the  grant  and  cause  the  Jury  to  believe  that 
the  northern  boundary  of  the  Lee  grant 
adjoined  McLean's  survey,  ran  to  the  top 
of  the  mountain,  and  cornered  on  McGru- 
der's  chestnut,  wherever  it  might  be  found. 
Whether  it  would  or  would  not  have  that 
effect  it  was  not  legal  evidence.  If  It  would 
not  have  that  effect  it  would  be  irrelevant 
and  for  that  reason  improper,  as  it  might 
embarrass  and  mislead  the  Jury.  If  It 
would  have  that  effect,  It  would  control  and 
counteract  the  legitimate  constmctlon  of  the 
Lee  grant;  and  a  surveyor's  declarations, 
whether  oral  or  written,  are  not  admissible 
in  evidence  where  they  will  contradict  the 
official  report  of  such  surveyor  uiion  which 
the    commonwealth    has    Issued    a    grant 


Overton  v.  Davisson,  1  Grat.  211.  219;  Harrl- 
man  v.  Brown,  8  Leigh,  607,  714,  715. 

It  is  not  to  be  understood  by  what  I  have 
■aid  that  the  defendants  did  not  have  the 
right  to  prove  that  the  Lee  grant  did  adjoin 
the  McLean  survey,  did  comer  c«  McGra- 
der's  chestnut  cmner,  on  the  top  of  the 
mountain,  and  was  bounded  as  stated  in 
the  survey  on  the  surveyor's  bo<^  Bvldence 
aliunde  is  admissible  in  all  cases  where 
there  is  a  doubt  as  to  the  true  location  of 
the  survey  or  a  question  as  to  the  appli- 
cation of  a  grant  to  its  proper  subject-mat- 
ter. It  is  not  a  question  of  construction,  but 
of  location.  It  is  a  question  of  fact  to  be 
determined  by  the  Jury  by  the  aid  of  ex- 
trinsic evidence.  But  in  such  a  case  the 
hearsay  declarations  of  the  surveyed,  wheth- 
er oral  or  written,  who  made  the  survey 
upon  which  the  grant  was  issued  by  the 
commonwealth,  will  not  be  allowed  to  go 
to  the  Jury  to  contradict  his  survey  which 
was  made  while  acting  in  his  official  ca- 
pacity and  under  oath.  I  think  that  the 
court  pri^erly  admitted  in  evidence  the  Mc- 
Gruder  and  McLean  surveys,  but  etred  in 
admitting  the  Miller  survey  on  the  county 
surveyor's  book. 

The  next  aaeignment  of  error,  and  based 
upon  the  thtard  bill  of  exceptions,  is  that  the 
deed  of  A.  Staples,  clerk  to  Abram  Staples 
and  J.  M.  Redd,  ought  to  have  been  ex- 
cluded from  the  Jury.  This  deed  was  made 
in  1835,  and  purported  to  be  a  tax  deed  for 
6,000  acres  of  land,  known  as  the  "Anderson 
Survey,"  which  had  been  forfeited  and  sold 
tot  delinquent  taxes  in  the  year  1832.  At 
such  sale  the  deed  recites  that  Gilbert  Bow- 
man became  the  purchaser,  and  that  be  In 
the  year  1834  transferred  and  sold  all  his 
right,  title,  and  interest  in  and  to  the  land 
to  Staples  and  Redd.  The  grounds  upon 
which  the  plaintiff  claims  that  the  deed 
should  have  been  ezdnded  from  the  jury 
are  that  it  was  a  tax  deed,  and  that  no  au- 
thority for  the  sale  and  conveyance  was 
shown;  that  It  was  not  made  to  the  purchaser 
at  the  tax  sale;  and  that  the  defendants  did 
not  connect  themselves  with  it  There  was 
no  objection  made  to  the  deed  when  it  was 
ottered  in  evidence,  but  the  plaintiff  gave 
notice  to  the  defendants  that  unless  they 
Gimnected  themselves  with  it  he  would  move 
the  court  to  exclude  it  There  was  no  proof 
that  the  deed  was  made  in  pursuance  of 
auth(»ity,  or  ttiat  the  party  styling  himself 
clerk  was  in  fact  clerk.  The  clerk,  in  mak- 
ing such  deed,  was  exercising  a  mere  naked 
power,  not  coupled  with  an  interest  In 
such  case  the  law  requires  that  every  pre- 
requisite to  the  exercise  of  such  power 
should  precede  it;  and,  as  the  validity  of  the 
act  done  depends  upon  the  official  character 
of  the  agent  that  characto-  must  be  proved, 
and  his  own  recital  In  the  deed  is  no  evi- 
dence of  the  fact  In  the  absence  of  such 
proof,  the  deed  was  clearly  insufficient  t» 
show  that  the  title  of  the  delinquent  tax- 
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payer  haa  passed  to  the  grantees  in  the  deed. 
It  w'as,  however,  enfflclent  notwithstanding 
these  and  other  defects,  to  show  color  of 
title,  and  upon  which  to  base  a  claim  of 
adversary  possession;  for  it  is  immaterial 
whether  an  adversary  possession  under  a 
claim  or  color  of  title  be  nnder  a  good  or 
bad,  a  legal  or  equitable,  title.  Shanks  v.  Lan- 
castw,  5  Qrat.  110,  120;  Hutch.  Land  Tit 
8  392,  and  cases  cited.  See  Jones  v.  Lemon, 
26  W.  Ya.  636.  As  there  was  some  evidence 
in  the  cause  tending  to  show  that  the  defend- 
ants were  In  possession  of  the  land  in  con- 
troversy, claiming  under  it,  the  court  did  not 
err  in  refusing  to  withdraw  the  deed  from 
the  Jui-y. 

The  fourth  assignment  of  error  is  based 
up<«  the  fourth  bill  of  exceptions  taken  by 
the  plaintift,  because  of  the  action  of  the 
court  in  refusing  to  givo  certain  instructions 
asked  for  by  him,  in  giving  certain  instruc- 
tions asked  for  by  the  defendants,  and  In 
giving  an  instruction  upon  its  own  motion. 
I  will  consider  the  instructions  objected  to 
in  the  order  In  which  they  are  discussed  in 
the  plaintiff's  petition  and  note  of  argument 

He  contends  that  defendants'  instruction 
No.  3  ought  not  to  have  been  given.  That 
Instruction  is  as  follows:  "The  court  in- 
structs the  Jury  that  In  questions  of  bound- 
ary, natural  objects  called  for,  marked 
lines,  and  reputed  boundaries,  well  establish- 
ed, should  be  preferred  in  ascertaining  the 
identity  of  a  tract  of  land  to  the  comei-s 
and  distances  of  the  calls  of  the  grant." 
The  objectlcm  to  the  instruction  is  not  that 
it  does  not  state  the  law  correctly,  but  that 
It  assumes  facts  which  were  not  In  evidence. 
There  was  some  admissible  evidence  in  the 
cause  tending  to  prove'  the  facts  upon  which 
the  court  based  its  instruction.  It  was  there- 
fore proper  for  the  court  to  give  the  instruc- 
tion as  requested. 

The  plaintiff  insists  that  it  was  error  In 
the  court  to  give  defendants'  instruction  No. 
8,  and  to  refuse  to  give  his  instructicm  No. 
14.  The  object  of  these  instructions  was  to 
inform  the  jury  what  constituted  adversary 
possession  under  color  of  title,  and  the 
length  of  time  it  must  be  so  held  to  ripen 
into  good  title.  The  defendants'  instruction 
stated  the  law  upon  that  subject  clearly  and 
correctly,  while  the  plaintiff's  Instruction 
contained  a  statement  which  is  not  I  think, 
the  law  in  civil  cases,  viz.  that  where  the 
relaticm  of  landlord  and  tenant  had  once  i 
existed,  the  toiant  could  not  be  considered 
as  holding  adv»«ely  to  his  landlord  until 
notice  of  that  fact  had  been  brought  home 
to  the  landlord,  by  evidence  "so  convincing 
as  to  preclude  all  doubt  as  to  the  fact  of  no- 
tice on  the  part  at  the  landlord."  The  re> 
lation  of  landlord  and  tenant  is  one  very 
carefully  guarded  by  the  law,  and  It  will 
not  allow  one  who  has  come  into  the  posses- 
sion of  land  under  another  to  set  up  an  ad- 
verse claim  to  it  without  full  notice  of  his 
disclaimer    or    assertion    of    adverse   title. 


Emerick  t.  Tavcnner,  9  Grat  221,  237; 
Creekmur  v.  Creekmur,  75  Va.  430,  430. 
Stronger  and  clearer  proof  Is  required  in 
some  coses  than  in  others,  but  I  do  not  think 
the  law  requires  in  any  civil  case  proof  be- 
yond all  doubt  or  all  reasonable  doubt  Cer- 
tainly, it  is  not  required  In  a  case  like  this. 
1  OreenL  Bv.  (16th  Ed.)  {  13,  and  note;  2 
Wbart  Ev.  |  1246;  Bert  Presumptions,  f 
190;  Ellis  v.  BuEzell,  60  Me.  209,  2U.  The 
court  did  not  therefore,  err  in  giving  the 
defendants'  nor  In  refusing  to  glye  the  plaln- 
tifTs  Instruction. 

The  next  assignmott  of  error  was  that  the 
court  refused  to  give  the  plaintiff's  instruction 
Na  9,  which^  is  as  follows:  "The  court  In- 
structs the  jury  that  the  statements  or  dec- 
larations of  certain  persons  who  are  dead 
may  be  used  as  tending  to  locate  a  comer 
of  an  old  survey,  but  the  persons  who  made 
the  declaration  must  be  such  as  had  peculiar 
means  of  knowing  the  fact  of  which  they 
speak,  such  as  the  surveyor  or  chain 
carrier  who  were  engaged  upon  the  original 
survey,  or  other  persons  present  at  such  origi- 
nal survey,  or  the  owner  of  the  tract  or  of  an  ad- 
joining tract  calling  for  the  same  boundaries; 
the  declarations  of  tenants,  processioners, 
and  others  whose  duty  or  interest  would  lead 
them  to  diligent  Inquiry  and  accurate  infor- 
mation of  the  fact  always  excluding  those 
declarations  which  are  liable  to  suspicion  of 
bias  from  Interest,  and  those  made  after  the 
controversy  arose,  and  those  in  contradiction 
of  theorlginal  surveyor's offlclal  reportofsuch 
survey.  Such  evidence,  subject  to  the  above 
exceptions.  Is  admitted  to  have  such  weight 
as  the  jury  may,  under  all  the  circumstances, 
considered  it  entitled  to."  It  Is  true  that  a 
surveyor's  declarations  are  not  admissible  in 
evidence  to  contradict  his  own  report  but 
it  is  not  true  that  the  declarations  of  other 
persons,  otherwise  admissible,  are  not  to  be 
considered  because  they  contradict  his  report 
Such  declarations  of  the  surveyor  are  not  ad- 
missible, because  the  policy  of  the  law  for- 
bids that  his  solemn  acts,  done  In  the  dis- 
charge of  his  official  duty,  should  be  an- 
nulled by  bis  subsequent  declarations,  as 
hereinbefore  shown.  But  no  such  reason  ap- 
plies to  the  declarations  of  other  persons, 
where  admissible,  as  hearsay  evidence.  The 
instruction  was  also  objectionable  because  it 
tended  to  confuse  and  mislead  the  jury.  If 
there  were  any  declarations  in  evidence  In 
the  cause  liable  to  suspicion  of  bias  from  in- 
terest as  the  instruction  Intimates,  which  the 
jury  ought  not  to  have  considered,  or  ought 
to  have  considered  only  under  certain  circum- 
stances, they  ought  to  have  been  specially 
called  to  the  attention  of  the  court  so  that 
It  could  have  Instructed  the  jury  how  to  con- 
sider such  evidence.  The  court,  therefore, 
properly  refused  to  give  the  instruction. 

The  plaintiff  claims  that  instruction  marked 
"B,"  given  by  the  court  of  its  own  motion, 
was  errMieous.  The  original  grant  under 
which  the  plaintiff  claimed  was  issued,  as 
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above  stated,  to  Oen.  Henry  Lee,  in  1795. 
The  plaintiff  claimed  that  Gen.  Lee  had  sold 
and  conveyed  60,000  acres,  of  the  70,000  grant- 
ed to  him,  to  (me  J.  J.  Maund  In  the  year 
1T98,  and  that  BCannd  had  sold  and  con- 
veyed the  same  land  to  one  John  Soley  In 
the  year  1790:  that  these  deeds  were  re- 
corded In  the  office  of  the  general  court  In 
Richmond,  and  the  records  thereof  burned  in 
the  year  1865.  The  plaintiff  laid  the  founda- 
tion tds  iHx>ving  the  execution  and  delivery 
of  those  deeds  by  secondary  evidence  by  prov- 
ing that  search  had  been  made  for  the  origi- 
nals, and  that  the  records  of  the  general 
court  had  beea  destroyed.  He  then  offered 
in  evidence  a  copy  of  an  incomplete  record 
of  a  chancery  suit  from  the  clerk's  office  of 
the  circuit  court  of  Williamsburg.  That  suit 
was  brought  by  Henry  Banks  against  Maund 
and  Lee,  in  which  be  claimed  tliat  he  was 
the  owner  in  fact  of  20,000  acres  of  the  70,000 
acres  Rrnnted  to  Lee,  charging  that  Lee  had 
sold  the  whole  70,000  acres  to  Maund,  who 
knew  of  his  (Banks')  interest  therein,  and 
asked  for  a  specific  execution  of  his  con- 
tract. Maund  and  Lee  both  answered  the 
bill,  and  each  admitted  Banks'  right  to  the 
20,000  acres.  Lee  admitted  that  he  had  sold 
and  conveyed  the  other  50,000  to  Maund, 
and  Maund  admitted  that  he  had  sold  and 
conveyed  the  same  to  Soley.  There  is  some 
question  made  as  to  whether  the  answer  of 
Lee  sufficiently  appears  to  be  his  answer, 
as  it  is  not  signed  by  him,  and  the  party 
who  certifies  that  Lee  made  oath  to  it  before 
him  does  not  sign  his  certificate  officially. 
The  record,  taken  altogether,  however,  shows 
tliat  it  was  his  answer.  The  court  admitted 
the  copy  of  the  record  in  that  case,  and,  upon 
that  evidence  and  the  other  evidence  in  the 
case,  gave,  of  Its  motion,  instruction  B.  This 
instruction  treated  that  record  as  evidence 
of  a  claim  of  right  or  color  of  title  to  the 
50,000  acres  of  land,  and  the  jury  were  told, 
in  order  for  it  to 'ripen  into  a  perfect  title 
sufficient  to  supply  the  place  of  actual  convey- 
ance, they  must  believe  that  the  plaintiff,  or 
those  under  whom  he  claims,  have  held  the 
land  in  question,  under  such  claim  or  color 
of  title,  adversely  for  the  statutory  period. 
Tbia,  I  think,  was  error.  The  admissions 
in  the  answers  of  Lee  and  Maund  were  that 
they  respectively  had  sold  and  conveyed  the 
land,  and  that  Soley,  the  vendee  of  Maund, 
was  the  legal  owner  thereof,  and  not  merely 
the  equitable  owner.  The  proceedings  in  the 
chancery  cause  were  not  a  link  in  the  plain- 
tiff's chain  of  title,  and  gave  him  no  right  in 
the  property,  either  legal  or  equitable.  It 
contained,  however,  admissions  of  Lee  and 
Maund,  through  whom  plaintiff  claimed,  that 
tbey  bad  conveyed  their  title  to  the  land  to 
Soley,  one  of  the  plaintiff's  remote  grantors. 
It  was  evidence  tendlDR  to  establish  a  fact, 
not  a  Unk  in  the  ctmln  of  titl&  Its  only 
value,  therefore,  was  as  evidence  tending  to 
show  tliat  the  legal  title  to  the  land  had 
passed  from  Lee  to  Soley.     When  the  deeds 


were  executed  and  delivered,  they  had  ac- 
complished their  whole  purpose  or  end,  as 
conveyances.  If  tbey,  or  the  books  in  which 
th^  were  recorded,  were  afterwards  destroy- 
ed or  lost,  it  could  have  no  effect  upon  the 
title  conveyed  by  them.  Of  course,  the  origi- 
nal deeds  were  valuable  as  evidence,  and  the 
recorded  deeds  valuable  both  as  evidence 
and  notice;  but  whenever  the  fact  was  es- 
tablished that  they  bad  been,  executed  and 
delivered,  by  other  evidence,  although  they 
had  been  lost,  and  the  boolu  in  which  they 
were  recorded  destroyed,  the  effect  was 
the  same  as  if  the  deeds  liad  never  been 
lost  and  were  in  evidence  before  the  jury. 
To  hold  otherwise,  as  was  done  in  the 
case,  might  result  in  great  injustice.  Lord 
Coke  (10  Ooke,  92,  cited  in  Shep.  Touch. 
[Preston's  Ed.]  p.  73)  says:  "But  in  cases 
of  great  and  notorious  extremity,  which  have 
occasioned  the  destruction  of  the  deed,  as  by 
casualty  of  fire.  In  that  case  he  who  suf- 
fers 80  great  a  loss  may  be  permitted  on  the 
general  issue  to  prove  the  deed  in  evidence 
to  the  jury  by  witnesses,  in  order  that  af- 
fliction may  not  be  added  to  affliction."  The 
court,  therefore,  instead  of  giving  the  instruc- 
tion it  did,  ought,  I  think,  to  have  instructed 
the  Jury  that  if  they  l>elleved  from  the  evi- 
dence in  the  cause  that  Lee  had  conveyed 
to  Maund,  and  Maund  had  conveyed  to  Soley, 
their  conveyance  passed  the  legal  title. 

The  next  assignment  of  error  is  that  the 
court  erred  in  making  an  addition  to  plain- 
tiff's instruction  No.  7.  The  instruction,  as 
aslced  for  by  the  plaintiff,  was  in  these 
words:  "That  the  opinion  or  supposition  or 
verbal  declaration  of  Purvis  as  to  where 
his  true  comer  or  lines  were  cannot  estop 
those  claiming  under  him  from  claiming  to 
the  true  boundaries  of  the  Lee  grant"  To 
this  instructicm  tlie  court  added:  "Yet  the 
jury  may  consider  any  such  declaration  as 
evidence  tending  to  show  what  was  the  true 
boundary  of  that  patent"  There  was  evi- 
dence in  the  cause  tending  to  show  that  Pur- 
vis, one  the  parties  through  whom  the  plain- 
tiff claims,  had  made  statements  as  to  the 
boundary  lines  of  the  Liee  grant  which.  If  es- 
tablished, would  have  shown  that  the  hind  in 
controveiTsy,  or  the  greater  part  of  it  was  out- 
side of  the  grant  If  the  jury  believed  that 
Purvis  had  made  such  statement  it  would 
not  estop  the  plaintiff  from  showing  that 
he  was  mistaken,  and  that  the  grant  did 
cover  the  land  in  controversy;  but  the  state- 
ment if  made,  was  an  admission  which  the 
Jury  had  the  right  to  consider  in  determin- 
ing the  true  lx>undary  of  the  Lee  grant  The 
court  properly  made  the  addition,  and  the 
instruction,  as  amended,  correctly  states  the 
law,  and  is  not  in  conflict,  as  the  plaintiff 
contends,  with  his  instruction  No.  6,  which  the 
court  gave. 

The  next  assignment  of  error  Is  that  the 
court  ought  not  to  have  made  the  addition  It 
did  to  plaintiffs  instruction  No.  12.  That  in- 
struction stated  to  the  Jury  that,  where  there 


Digitized  by  VjOOQIC 


352 


SOUTHEASTERN  REPOETSa,  Vol.  21. 


fVa. 


is  a  conflict  between  the  calls  of  a  patent 
and  the  calls  of  the  survey  from  the  coanty 
surveyor's  book,  the  calls  in  the  patent  must 
prevaiL  The  addition  made  by  the  court  was 
that,  if  "the  patent  is  silent  as  to  natural  ob- 
jects, cMTier  trees,  or  other  matters  of  de- 
scription mentioned  in  the  survey,  the  jury 
may  consider  the  survey  as  evidence  tend- 
ing to  Identify  the  true  boundary  of  the  land 
embraced  In  the  patent"  This  instruction 
was  based  upon  the  fact  that  the  survey  of 
the  Iiee  grant,  as  claimed  by  the  defendants, 
and  found  upon  the  county  surveyor's  book, 
was  in  evidence;  but  as  that  survey  was  im- 
properly admitted  in  evidence,  and  will  not 
be  before  the  Jury  upon  the  next  ti-lal,  the 
instruction  in  question  would  not  be  applica- 
ble to  the  facts  of  the  case.  That  being  so. 
It  Is  unnecessary  to  discuss  the  question 
whether,  upon  the  evidence  in  the  case,  the 
Instmction,  without  or  with  the  addition 
made  by  the  court,  was  correct  or  Incorrect 
The  next  asdgnment  of  error  is  that  the 
court  erred  in  refusing  to  give  plaintiff's  In- 
struction No.  1,  which  is  as  follows:  "The 
court  Instructs  the  Jury  tliat  an  outstanding 
title  in  another  to  defeat  the  action  of  eject- 
ment must  be  present,  outstanding,  and  oper- 
ative, available,  legal  title  on  which  the  own- 
er could  recover  against  either  of  the  con- 
tending parties  if  asserting  it  by  action;  that 
a  title  forfeited  to  the  commonwealth,  which 
has  not  l>een  redeemed,  is  not  suf&dent  to 
defeat  the  plalntlfT;  that  the  jury  may  pre- 
sume this  outstanding  legal  title  to  be  ex- 
tinguished in  favor  of  the  claimant  who 
shows  long  possession  of  the  lands  In  himself 
and  those  through  whom  he  claims."  The  in- 
struction, I  think,  correctly  states  the  law 
that  an  outstanding  title,  sufiScient  to  defeat 
a  recovery  In  an  action  of  ejectment  must 
be  a  present,  subsisting,  and  opei-ative  legal 
title,  upon  which  the  owner  could  recover  it 
asserthig  it  by  action.  3  Wait,  Act  &  Def. 
109,  110;  6  Am.  &  Bng.  Bnc.  Law,  245; 
Wilcher  v.  Robertson,  78  Va.  602,  620.  But 
the  other  branch  of  the  instmction  is,  I  think, 
erroneous.  There  Is  no  reason  why  a  defend- 
ant In  an  action  of  ejectment  should  not  be 
permitted  to  rely  upon  an  outstanding  legal 
title  in  the  commonwealth.  The  plaintiff 
must  rely  upon  the  strength  of  his  own  title, 
and  if  it  appear  in  the  cause  that  the  legal 
title  is  in  another,  whether  that  other  be  the 
defendant  the  commonwealth,  or  some  other 
person,  it  shows  that  the  plaintiff  has  not  the 
legal  title,  and  It  Is  Uierefore  sufficient  to 
defeat  his  recovery.  If  it  appears  in  the 
cause  that  the  title  to  a  tract  of  land  granted 
by  the  commonwealth  has  been  forfeited  to 
it  for  the  nonpayment  of  taxes  or  other  cause, 
and  there  Is  no  evidence  that  It  has  been  re- 
deemed by  the  owner  or  resold  or  regranted 
by  the  commonwealth,  there  is  no  presump- 
tion that  such  title  has  been  extinguished  hi 
favor  of  a  claimant  who  shows  long  posses- 
sion. On  the  contrary,  the  presumption  is 
that  the  title  Is  still  outstanding  In  the  com- 


monwealth. The  statute  of  limitations  never 
runs  against  the  commonwealth,  unless  there 
be  an  express  provlfeon  In  the  statute  to  that 
effect,  and  there  Is  no  such  provision  In  onr 
statute.  Shanks  t.  Lancaster,  6  Orat  110, 
119;  Koiner  v.  Rankin,  11  Orat  ^0.  425. 
There  can  be  neither  disseisin  nor  adversary 
possession  as  against  the  commonwealth  in 
the  legal  acceptance  of  those  terms  as  ap- 
plied between  individual  citizens,  and  there- 
fore there  can  be  no  adverse  holding  against 
the  commonwealth  while  the  title  Is  vested 
In  It  If  land  be  granted  by  the  common- 
wealth, and  an  adversary  possession  has 
commenced  against  the  owner  of  the  legal 
title,  and  his  land  is  afterwards  forfeited 
to  the  commonwealth,  such  possession  would 
cease  to  be  adversary  as  against  the  com- 
monwealth until  the  land  is  resold  or  re- 
granted  by  it  Of  course,  if  the  adverse 
possession  had  been  sufficiently  long  to  bar 
the  original  owner's  right  of  recovery  be- 
fore the  forfeiture  took  phice,  the  occupant's 
possession  would  not  cease  to  be  adversary, 
for  the  reason  that  when  the  forfeiture  oc- 
curred, the  original  owner  had  lost  his  title 
by  adverse  possession,  and  the  common- 
wealth took  nothing  by  the  forfeiture  Smith 
V.  Chapman,  10  Grat  445,  464;  Usher's 
Hdrs  V.  Pride,  IB  Grat  190,  201;  Hall  v. 
Webb,  21  W.  Va.  318.  822;  Hutch.  Land 
Tit  pp.  238,  238. 

The  plaUitlff,  In  making  ont  iia  claim  of 
title,  offered  to  read  hi  evidence  a  copy  of  a 
writing  purporting  to  be  a  deed  from  John  M. 
Russell,  of  Cambridge,  Mass.,  to  Henry  O. 
Middleton,  of  Fredericksburg,  Va.,  dated  July 
27th,  In  the  year  1838,  for  the  conveyance  of 
the  60,000  acres  of  land  hereinbefore  referred 
to.  The  defendants  objected  to  It  bnt  the 
court  overruled  the  objection,  and  permitted 
It  to  be  read  to  the  Jury;  and  afterwards, 
upon  motion  of  the  defendants,  gave  the  jury 
this  instruction:  "The  qpnrt  instructs  the 
jury  tliat  the  paper  purporting  to  be  a  deed  of 
conveyance  from  J.  Miller  Russell  to  H.  O. 
Middleton,  dated  July  27,  1838,  offered  In  evi- 
dence by  the  plaintiff,  did  not  conv^  the  legal 
title  to  the  land  therein  mentioned,  but  only 
an  equitable  interest  in  said  land,— the  said 
paper  having  no  seal  or  scroll  attached  to  the 
grantor's  name,  but  said  paper  is  sufficient 
basis  upon  which  to  found  a  claim  or  color  of 
title;  and  If  the  jury  believe  that  the  plain- 
tiffs, or  those  under  whom  they  claim,  held 
said  land,  under  that  paper  as  a  color  of  title, 
by  adverse  possession  for  the  length  of  time 
required  by  law,  then  the  plalntitts'  right  and 
title  is  as  good  as  it  would  have  been  had  that 
paper  been  a  deed  properly  executed."  The 
plaintiff  objected  to  the  instruction,  and  except- 
ed to  the  action  of  the  court  in  giving  it  The 
correctness  of  this  Instruction  depends  upon 
the  fact  whether  or  not  the  original  paper,  a 
copy  of  which  was  read  in  evidence,  was  un- 
der seal.  If  it  was  under  seal,  it  operated  tc 
convey  all  the  title  of  the  grantor,  for  It  pos- 
sessed all  the  other  requisites  of  a  good  deed. 
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The  copy  of  the  itai>er  does  not  disclose  any- 
thing, by  way  of  trace,  scroll,  or  device,  to 
show  that  the  original  was  sealed.  There  Is, 
however,  a  recognition  of  the  seal  In  the  body 
of  the  inatrmnent.  In  this  langoage:  "In  wit- 
ness whereof,  the  said  John  Miller  Rnssell 
hath  hereunto  set  his  hand  and  seal,"  the  day 
and  year  aforesaid.  There  are  two  attesting 
witnesses,  and  they  declare  that  the  alleged 
deed  was  "signed,  sealed,  and  delivered  In 
their  presence."  The  certificate  of  the  two 
justices  who  took  the  acknowledgment  states 
that  tbe  grantor  acknowledged  "the  same  to 
be  his  act  and  deed."  The  clerk  of  the  sn- 
preme  jndldal  court  of  Massachnsetts  certifies 
that  the  persons  who  took  the  acknowledg- 
ment were  justices  of  the  peace  "at  the  time 
of  taking  the  acknowledgment  of  the  grantor 
<D  tbe  above  deed."  The  clerk  of  the  county 
i-ourt.  of  Patrick  county,  who  admitted  the 
paper  to  record  on  the  25tb  day  of  January, 
in  the  year  ISIO,  certifies  that  "this  deed, 
from  John  Miller  Bussell  to  Henry  O.  Middle- 
ton,  with  the  certificate  of  acknowledgment, 
thereon  indorsed  (authenticated  according  to 
the  act  of  congress),  was  presented  In  the 
clerkia  office  aforesaid  and  admitted  to  rec- 
ord." Tbe  land  books  of  Patrick  county  show 
that  tbe  50,000  acres  of  land,  except  certain 
small  tracts  sold  off,  were  charged  to  John  M. 
Russell  for  the  purposes  of  taxation  from  tbe 
years  IMS  to  1839,  Inclusive.  It  also  appeared 
in  1840  (tbe  year  the  alleged  deed  was  admit- 
ted to  record)  that  the  land  was  transferred 
CD  tbe  land  books  for  the  purposes  of  taxation 
from  Russell  to  Mlddleton,  and  continued  to 
be  so  charged  until  the  year  1860,  when  it  was 
transferred  to  J.  J.  Purvis,  to  whom  Middle- 
ton  conveyed  the  land,  and  was  charged  to 
Purvis  from  that  time  until  1888,  when  it  was 
transferred  on  the  land  books  to  the  plaintiff. 
Tbe  evidence  further  tends  to  show  that  Mld- 
dleton, or  those  who  claim  under  him,  exet- 
cised  acts  of  ownership  over  the  land,  and 
were  in  possession  of  some  pert  of  it  as  early 
as  the  year  1858. 

The  precise  point  here  presented  has  not 
been  decided  in  this  state,  and  none  of  the 
Yirginla  decisions  referred  to  by  counsel  have 
any  direct  bearing  upon  the  subject.  .It  is  said 
by  text  writers  that  at  common  law,  even 
though  no  impression  appear  upon  the  parch- 
ment or  paper,  still.  If  the  Instrument  purports 
to  be  a  deed,  and  on  pn^er  stamps,  and  be 
stated  in  tbe  attestation  of  the  witnesses  to 
have  been  duly  sealed  and  delivered,  It  will, 
in  the  at»ence  of  proof  to  the  contrary,  and 
especially  if  it  be  an  ancient  instrument,  be 
presumed  to  have  been  sealed.  Tayl.  Ev.  I 
149  (Old  Ed.  i  128);  1  Sugd.  Powers,  282,  283; 
1  Phil.  Ev.  side  p.  610,  note.  Such  seems  to 
be  the  mle  in  England  and  in  those  states 
where  the  common-law  rule  remains  un- 
changed. In  tbe  case  of  Parka  v.  Hewlett,  9 
Leigh,  SU,  517,  518,  Judge  Parker  quotes 
with  approval  the  mle  as  above  stated.  Mr. 
Sngden,  he  says,  upon  the  authority  of  Lord 
Bldon,  states  tbe  doctrine  to  be  as  follows: 
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"If,  In  the  attestaticm  of  an  instrument  it  is 
stated  to  have  been  sealed,  it  will,  in  the  ab- 
sence of  evidence  to  the  contrail,  be  presnmed 
to  have  been  sealed,  although  no  impression 
appear  on  the  parchment  or  paper."  In  the 
absence  of  other  facts,  I  do  not  think  such  a 
paper  as  Judge  Parker  describes  could  be  held 
in  this  state  to  be  a  sealed  Instrument.  If 
however,  an  original  Instrument,  more  than 
BO  years  old,  was  offered  In  evidence,  and  was 
a  good  deed  in  form  and  substance,  except 
that  it  lacked  the  wax,  wafer,  scroll,  or  other 
mark  of  a  seal  upon  It,  purported  to  convey 
land,  recognized  the  seal  in  the  body  of  tbe 
instrument,  was  attested  by  witnesses  who  de- 
clared that  it  was  signed,  sealed,  and  deliv- 
ered in  their  presence,  was  acknowledged  as  a 
deed  before  the  officers  taking  the  acknowl- 
edgment, was  stated  by  the  clerk  (who  cer- 
tlfl.ed  to  the  official  character  of  tbe  officers 
who  took  the  acknowledgment)  to  be  the  ac- 
knowledgment of  a  deed,  was  admitted  to  rec- 
ord as  a  deed,  the  land  conveyed  by  it  at  once 
transferred  on  the  land  books  for  the  purposes 
of  taxation  from  the  vendor  to  the  vendee 
(which  could  not  be  legally  done  tinless  it  was 
a  conveyance  of  the  land,— chapter  188,  i  90, 
Rev.  CJode  1819),  with  evidence  tending  to 
i^ow  the  payment  of  taxes  thereon,  acts  of 
ownership  exercised  over  and  possession  taken 
of  part  of  the  land,  I  think  the  question 
whether  or  not  it  had  been  projierly  sealed  be- 
fore Its  delivery,  clearly,  ought  to  be  submit- 
ted to  the  Jury.  And  if,  under  such  circum- 
stances, it  would  be  proper  to  submit  the  ques- 
tion to  t)ie  jury  where  the  original  la  offered 
in  evidence.  Is  then  any  good  reason,  when 
the  original  is  lost,  and  a  copy  offered  in  evi- 
dence, under  the  same  circumstances,  why  the 
question  of  sealing  should  not  also  be  sub- 
mitted to  the  Jury?  I  find  bnt  little  discus- 
sion of  the  subject,  and  the  views  presented 
are  not  in  accord.  Some  of  the  cases  hold 
that,  since  it  was  tbe  duty  of  the  derk  record- 
ing such  instrument  to  have  made  a  true 
copy  of  it  on  his  records,  the  presumption  Is 
that  he  did  so.  In  the  case  of  Switser  v. 
Knapps,  10  Iowa,  72,  which  is  tbe  leading  as 
well  as  one  of  the  few  cases  taking  that  view, 
the  court  said  that,  where  the  record  of  a 
deed  does  not  show  a  copy  of  the  seal,  as  such 
copies  are  usually  made  on  the  records,  tbe 
presumption  is  that  there  was  no  seal  on  the 
original.  In  the  absence  of  other  facts,  such 
as  appear  In  this  cause,  I  think  that  this  is  a 
correct  statement  of  the  law. 

In  the  case  of  WUUams  v.  Bass,  22  Vt  852. 
"the  plaintiff,  to  prove  his  title  to  land,  offered 
In  evidence  an  office  copy  of  a  deed  In  his 
chain  of  title,  which  contained  no  appear- 
ance on  its  face  that  the  original  was  sealed 
by  the  grantor,  and  it  did  not  appear  that 
possession  had  ever  been  taken  of  the  land 
under  the  deed.  It  was  held  in  tliat  case  that 
such  copy  was  not  competent  evidence.  The 
antiquity  alone  of  the  deed,  apparently  de- 
fective, was  not  sufficient  to  justify  the  pre- 
sumption of  its  due  execution,  neither  could 
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such  presamptlon  be  raised  from  the  fact 
that  the  deed  ^ag  acknowledged  and  record- 
ed, the  record  showing  only  an  imperfect 
deed."  But  the  court  said:  "Had  the  deed 
of  French  [the  grantor]  been  followed  by  pos- 
session, it  would  seem,  from  the  authorities, 
there  could  be  no  doubt  but  that  the  presump- 
tion of  its  due  execution  would  be  fully  war- 
ranted. •  •  •  Neither  the  grantor,  French, 
nor  those  claiming  under  him,  were  ever  in 
the  actual  possession  of  the  land,  nor  is  there 
any  eyidence  in  the  case  upon  which  to  base 
the  presumption  that  the  deed  contained  a 
seal  but  its  antiquity;  and  this,  we  think, 
the  current  of  authority  upon  the  subject  will 
hardly  justify."  The  deed  referred  to  In  that 
case  was  dated  in  17S5,  and  the  trial  of  the 
case  was  in  1849. 

There  is  another  class  of  cases,  which  hold 
that  the  presumption  that  the  original  was 
sealed  Is  more  just  and  natural  where  the 
original  instrument  is  lost,  and  resort  is  bad 
to  secondary  evidence  of  its  contents.  Mr. 
Justice  Field  In  the  case  of  Le  Franc  v.  Rich- 
mond, 5  Sawy.  601,  603,  Fed.  Cas.  No.  8,209, 
takes  that  view,  after  quoting  with  approv- 
al the  doctrine  laid  down  by  Sugden  on 
Powers,  as  cited  above.  In  the  case  of  Flow- 
ery Min.  Go.  V.  North  Bonanza  Min.  Co.,  16 
Nev.  302,  it  was  held  that  the  recording  of 
the  seal  to  a  deed  is  not  absolutely  essential. 
If  the  original  instrument  cannot  be  pro- 
duced, and  the  record  thereof  is  offered  in 
evidence,  the  existence  of  the  seal  will  be 
presumed  from  the  statement  in  the  deed 
that  the  grantor  did  set  his  band  and  affix 
his  seal  thereto,  and  from  the  attestation 
clause  that  it  was  signed,  sealed,  and  deliv- 
ered in  the  presence  of  witnesses.  In  the 
case  of  Starkweather  v.  Martin,  28  Mich.  471, 
the  court,  of  which  Judges  Cooley  and  Ghrlst- 
iancy  were  members,  decided  that  where  an 
instrument  is  recorded  by  the  proper  officer, 
and  in  the  appropriate  place  for  recording 
deeds,  under  a  law  permitting  the  registry  of 
sealed  instruments  only,  and  the  Instrument 
is  in  the  form  of  a  wairanty  deed,  purport- 
ing to  be  acknowledged  and  dated  at  a  time 
when  It  was  the  common  and  lawful  course 
to  seal  conveyances,  and  contrary  to  official 
duty  to  take  the  acknowledgment  unless  the 
instrument  was  sealed,  and  where  the  con- 
clusion, attestation  clause,  and  certificate  of 
acknowledgment  of  the  instrument  all  speak 
of  it  as  under  seal,  it  will  be  presumed  that 
the  original  was  sealed.  And  it  further  held 
that  the  presumption  in  such  a  case  that  the 
instrument  itself  was  sealed  will  not  be  over- 
come by  the  omission  of  the  register  of  deeds 
to  put  something  of  his  own  upon  the  record 
to  indicate  that  the  paper  he  recorded  was 
sealed.  The  deed  In  that  case  was  40  years 
old.  In  many  respects  that  case,  on  this 
point,  was  similar  to  the  case  at  bar.  See, 
also,  Smith  v.  Dall,  13  Cal.  510;  McCoy  v. 
Cassldy  (Mo.  Sup.)  9  S.  W.  926;  Aycock  v. 
Itailroad  Co.,  89  N.  C.  321;  Hedden  v.  Over- 
ton, 4  Bibb,  400;   1  Devi.  Deeds,  §  700.    The 


weight  of  authority,  meager  as  it  is,  and  the 
better  reason,  seem  to  be  In  favor  of  allowluK 
such  an  instrument  to  go  to  the  Jury,  for  it 
to  say  upon  all  the  evidence  in  the  cause 
whether  or  not  the  original  instrument  was 
properly  sealed.  Whether  such  paper  was  a 
sealed  or  unsealed  instrument  was  formerly 
treated  as  a  matter  of  law,  to  be  determined 
by  the  court,  but  seems  now  considered  a 
question  of  fact,  and  Is  in  all  cases  submitted 
to  the  jury.  Tayl.  Bv.  |  140  (Old  Ed.  I  12S). 
note. 

I  think,  therefore,  that  instruction  erro- 
neous, and  that  the  court  ought  to  have  sub- 
mitted the  question  whether  or  not  the  orig- 
inal Instrument  was  sealed  to  the  Jury,  with 
the  instruction  that,  if  they  believed  from 
the  evidence  in  the  cause  that  it  was  sealed, 
then  Its  effect  was  to  convey,  not  only  the 
equitable,  but  all,  the  title  of  the  grantor, 
Russell,  to  the  grantee,  Mlddleton,  in  the 
60,000-acre  tract  of  land. 

The  plaintiff  moved  the  trial  court  to  set 
aside  the  verdict,  and  grant  him  a  new  trial, 
on  the  ground  that  it  was  contrary  to  the 
law  and  the  evidence,  and  because  of  erro- 
neous rulings  of  thecourt  during  the  progxess 
of  the  trial;  and  the  refusal  of  the  court  to 
sustain  his  motion  Is  assigned  as  a  ground 
of  error.  As  hereinbefore  shown,  the  court 
erred  in  admitting  certain  evidence,  and  in 
giving  and  refusing  certain  instructions;  and 
for  such  errors  the  verdict  will  have  to  be 
set  aside,  and  a  new  trial  ordered,  unless  it 
be  true,  as  defendants  insist,  that  these  er- 
rors did  not  prejudice  the  plaintiff,  and  that 
a  verdict  In  his  favor  could  not  have  been 
rendered  by  the  Jury,  or  sustained  by  the 
court,  upon  the  case  as  made  by  the  plaintiff, 
even  If  no  Improper  evidence  had  been  ad- 
mitted, and  no  error  committed  in  giving  or 
refusing  Instructions.  The  defendants  base 
this  contention  upon  the  ground  that  the 
grant  under  which  the  plaintiff  claims  con- 
tains an  exception  of  7,000  acres  of  land,  tbr 
title  to  which  never  passed  to  the  plaintiff 
and  that  prior  claimants  under  the  Lee  grant 
had  sold  and  conveyed  of  the  lands  embraced 
within  such  grant  more  lands  than  are  in 
controversy  in  this  case.  The  defendants  in- 
sist that  these  facts  appear  from  the  plain- 
tiff's own  evidence,  and  that  in  such  a  case 
the  plaintiff  must  not  only  connect  himself 
with  the  commonwealth's  title,  and  show  the 
exterior  boundaries  of  the  grant  under  which 
he  claims,  but  that  he  must  go  further,  and 
prove  that  the  lands  in  controversy  are  not 
within  the  lands  excepted  in  the  grant,  nor 
within  the  lands  so  sold  and  conveyed,  and 
that  the  plaintiff,  having  wholly  failed  to  do 
this,  did  not  make  out  a  prima  facie  case  for 
recovery.  It  does  apx)eaT  from  the  land  book 
and  certain  deeds  Introduced  by  the  plaintiff 
that  small  portions  of  the  Lee  grant  had 
been  aliened  by  those  under  whom  the  plain- 
tiff claims,  but  this  fact  does  not  appear  from 
the  papers  introduced  by  him  to  make  out 
bis  clinlu  of  title,  but  only  from  other  papers^ 
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Introduced  for  a  different  parpose.  The  facts 
OS  to  tbe  aliened  lands,  therefore,  do  not  sus- 
tain ttie  defendants'  contention,  but  it  does 
appear  from  tlie  plalntifTs  chain  of  title  that 
7,000  acres  of  land  were  excepted  from  the 
boundary  embraced  within  the  Lee  grant, 
under  which  plaintiff  claims.  That  grant 
contains  the  following  exception  or  reser- 
vation: "But  it  Is  always  to  be  understood 
that  the  sorrey  upon  which  this  grant  is 
founded  includes  7,000  acres  (excluslre  of  the 
aboTe  quantity  of  7,000  acres),  all  of  which 
having  a  preference  by  law  to  the  warrant 
and  right  upon  which  this  grant  is  founded, 
liberty  is  reserved  that  the  same  shall  be 
Arm  and  Talid,  and  may  be  carried  Into  grant 
or  grants,  and  this  grant  shall  be  no  bar  in 
law  or  equity  to  the  confirmation  of  the  title 
or  titles  to  the  same  as  before  mentioned 
and  reserved,  with  its  appurtenances,  to  have 
and  to  hold  the  sold  tract  or  parcel  of  land, 
.  with  Its  appurtenances,  to  tbe  said  Henry 
Lee  (except  as  before  excepted)  and  his  hdrs, 
forever."  The  plaintiff  insists  that  the  de- 
cision of  this  court  in  the  case  of  Hoi^ns  t. 
Ward,  6  Munf.  38,  settles  the  question  under 
consideration  in  his  favor,  and  that  he  has 
made  out  a  prima  facie  case  for  recovery. 
It  is  true  that  in  that  case  this  court  held, 
in  construing  a  similar  grant,  that,  "under 
tbe  terms  of  the  patent  exhibited  in  that 
case,  the  grantee  was  entitled  to  all  the  land 
contained  within  the  metes  and  bounds  there- 
of, subject,  however,  to  the  reservation  in 
said  patent  ctntained";  and  that  in  the  ac- 
tion before  us  the  appellant  was  entitled  to 
recover  all  the  said  land,  except  such  as  the 
appellees  might  show  themselves  entitled  to 
under  the  reservation  aforesaid.  But  in  the 
next  case  wlilch  came  before  the  court  (Nich- 
ols V.  Covey,  4  Rand.  [Va.]  365)  that  view  did 
not  prevail;  and  it  was  unanimously  held 
that  the  land  embraced  in  such  exception 
or  reservation  did  not  pass  at  all  to  the  gran- 
tees, and  that,  if  the  first  equitable  claimant 
•  does  not  perfect  his  right  to  the  excepted 
land,  any  other  person  may  enter  the  same 
as .  waste  or  unappropriated,  and  obtain  a 
{rraut  therefor;  that  the  title  to  the  excepted 
lan<ls  was  not  in  any  manner  affected  by 
such  grant;  and  that  it  remained  precisely 
as  If  no  such  grant  had  ever  been  issued. 
The  construction  given  in  Nichols  v.  Ck)vey 
was  followed  in  Trotter  v.  Newton,  30  Grat. 
5S2.  and  in  Carter  v.  Hagan,  75  Va.  557,  and 
may  now  be  regarded  as  tbe  settled  construc- 
tion of  such  grants  in  this  state.  The  same 
construction  has  been  given  to  such  grants 
by  tbe  supreme  court  of  the  United  States 
and  by  the  courts  of  last  resort  In  the  states 
of  Kentucky  and  West  Virginia.  Scott  v. 
Ratllffe,  &  Pet  86;  Armstrong  v.  Morrill,  14 
Wall.  120;  Halsted  v.  Buster,  140  U.  S.  278, 
11  Sup.  Ct  782;  Madison's  Heirs  v.  Owens, 
Litt  Sel.  Cas.  281;  Bryan  v.  Wiilard.  21  W. 
Va.  65;  Stodcton  v.  Morris  (W.  Va.)  19  S.  E. 
531. 
No  title  having  passed,  therefore,  by  the 


Lee  grant  to  the  7,000  acres  excepted,  the 
plaintiff  would  not  be  entitled  to  recover  the 
land  in  controversy  if  it  lies  within  the  ex- 
cepted lands.  But  upon  whom  is  tbe  bur- 
den of  proof  to  show  the  location  of  such 
lands?  The  defendants  insist  that  the  plaln- 
>tiff  must  show  that  tbe  land  in  controversy 
is  not  within  the  excepted  lands.  The  plain- 
tiff insists  that  the  defendants  must  show 
that  it  Is  within  such  excepted  lands  if  they 
rely  upon  an  outstanding  title  to  defeat  his 
recovery.  Ordinarily,  the  burden  of  proof  is 
upon  the  party  claiming  or  holding  the  af- 
firmative of  the  issue.  There  are,  however, 
some  exceptions  to  this  rule.  Mr.  Wharton 
says  that  he  who  undertakes  In  a  court  of 
justice  to  establish  a  claim  against  another 
must  produce  the  proof  necessary  to  make 
good  his  contention.  This  proof  may  be  ei- 
ther afiSrmative  or  negative.  Whatever  it  is. 
It  must  be  produced  by  the  party  who  seeks 
forensically  to  establish  such  claim.  1 
Whart.  Ev.  f  356.  One  of  the  rules  of  plead- 
ing is  that  where  there  is  an  exception  in- 
corporated in  the  general  clause,  whether  it 
be  in  a  statute  or  in  a  private  contract,  un- 
less that  exception  in  such  general  clause  be 
negatived  in  pleading  the  clause,  no  offense 
or  cause  of  action  will  appear  in  the  in- 
dictment or  declaration  when  compared  with 
the  statute  or  the  contract;  but,  when  the 
exception  or  provision  is  In  a  subsequent 
substantive  clause,  the  case  contemplated  in 
the  enacting  or  general  clause  may  be  fully 
stated,  without  negativing  the  exception  or 
proviso,  as  a  prima  facie  case  is  stated;  and 
it  is  for  the  party  who  relies  upon  the  matter 
of  excuse  or  defense  furnished  by  the  stat- 
ute or  contract  to  bring  it  forward  in  his  de- 
fense. U.  S.  V.  Cook,  17  Wall.  168-173; 
Land  Orant  Co.  v.  Dawson,  151  V.  8.  586-604, 
14  Sup.  458.  This  is  not  always  a  rule  of 
pleading,  but  is  sometimes  a  rule  of  evi- 
dence. I^nd  Grant  (3o.  v.  Dawsou,  supra; 
Osbom  V.  Lovell,  36  Mich.  246-230  (Judge 
CJooley). 

As  the  pleadings  In  an  action  of  ejectment 
in  this  state  are  very  general,  neither  party 
setting  out  or  referring  to  his  title  papers, 
it  would  seem  that  tbe  party  whose  duty  it 
would  have  been  to  set  out  such  general 
clause  together  with  the  exception  if  special 
pleadings  had  been  required,  and  to  have 
sustained  his  pleadings  by  testimony,  must, 
where  he  is  not  required  to  plead  them  spe- 
cially, make  the  same  proof.  If  he  offers 
them  In  evidence,  as  would  have  been  re- 
quired if  they  bad  been  specially  pleaded. 
The  exception  of  the  7,000  acres  of  land  in 
the  Lee  grant  is  a  part  of  the  general  con- 
veying clause;  and,  as  this  grant  was  in- 
troduced in  evidence  by  the  plaintiff  to  make 
out  his  case,  it  would  seem  that,  under  this 
rule  of  law,  he  must,  in  order  to  show  title 
to  the  land  in  controversy,  prove  that  it  was 
not  within  the  lands  excepted.  Again,  the 
plaintiff,  in  an  action  of  ejectment,  recovers 
only  upon  the  strength  of  his  own  title,  and 
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be  must  show  that  he  has  the  legal  title  to 
and  the  right  to  the  possession  of  the  land 
in  controversy.  He  must  always,  in  the 
first  instance,  make  out  a  clear  and  substan- 
tial possessory  title  to  the  particular  land  in 
controversy  (2  Greenl.  Bv.  {S  303-304;  Ad- 
ams, £J.  p.  319;  Land  Orant  Ck>.  y.  Dawson, 
151  U.  S.,  at  page  604,  14  Sup.  4o8;  for  pos- 
session Is  always  prima  facie  evidence  of 
title,  and  the  party  in  possession  cannot  be 
deprived  of  his  possession  by  any  person 
but  the  rightful  owner,  who  has  the  right 
to  the  possession  (2  GreenL  Ev.  §  331),  ex- 
cept In  certain  cases,  which  do  not  affect 
the  question  now  under  discussion. 

The  plaintiff  avers  that  the  defendants  are 
unlawfully  withholding  his  land  from  him. 
The  title  paper  upon  which  be  relies  shows 
that  there  are  7,000  acres  of  land  within  the 
exterior  boundaries  of  his  grant  which  he 
does  not  own.  If  he  locates  the  exterior 
boundaries,  and  connects  himself  with  the 
commonwealth's  title,  and  does  not  show 
that  the  land  in  controversy  Is  not  within 
the  excepted  7,000  acres,  how  can  the  Jury 
say  that  the  defendants  are  unlawfully  with- 
holding bis  land?  Has  be  proved  that  the 
land  in  controversy  is  his  land?  How  can  the 
Jury  say  that  the  defendants  are  not  on  the 
excepted  land  unless  it  be  shown  where  the 
excepted  land  lies?  The  Jury  have  no  right 
to  presume,  because  the  excepted  portion  Is 
but  a  small  i)art  of  the  whole  boundary,  that 
the  land  in  controversy  is  most  probably  in 
the  plaintiff's  boundary,  and  therefore  so 
find.  To  do  this  would  be  to  violate  the 
well-settled  rule  of  law  that  no  man  will  be 
presumed  to  have  committed  a  trespass  or 
to  have  done  an  unlawful  act.  Again,  the 
defendants'  possession  is  prima  facie  evi- 
dence  that  they  are  the  owners  of  the  legal 
title  to  tbe  land  In  their  possession,  and  the 
plaintiff's  evidence  does  not  disprove  this 
or  destroy  the  presumption  of  a  rightful  pos- 
session in  the  defendants.  It  Is  said  that 
to  require  the  plaintiff  to  assume  such  a  bur- 
den Imposes  upon  blm  a  great  hardship,  if 
not  an  Impossible  task.  If  it  does,  it  was 
self-imposed.  He,  or  those  under  whom  he 
claims,  took  the  grant  with  the  exception  in 
it.  There  would  have  been  little  difficulty 
in  locating  tbe  excepted  lands  and  tbe  gran- 
tee's own  land  when  the  grant  issued.  The 
facts  upon  which  tbe  exception  depends  were 
within  the  knowledge  of  the  plaintiff,  or 
those  under  whom  be  claims.  If  he,  or  those 
under  whom  he  claims,  have  delayed  ascer- 
taining the  boundaries  of  these  excepted 
lands  and  the  boundaries  of  bis  own  land 
until  the  means  of  doing  so  have  been  less- 
ened or  lost,  be  cannot  complain,  as  it  is  the 
result  of  bis  or  their  negligence.  At  least, 
well-settled  rales  of  law  ought  not  to  be  de- 
parted from  in  order  that  a  party  in  pos- 
session of  land  may  be  deprived  of  that  pos- 
session by  another  who  does  not  show  that 
he  has  the  legal  title  to  or  the  right  to  the 
possession  of  It.    At  an  early  day  this  ques- 


tion came  before  the.  supreme  court  of  Ken- 
tucky in  the  case  of  Outhrle  y.  Lewis,  1  T. 
B.  Mon.  142,  and  that  court  held  that  where 
plaintiff  derives  title  under  a  deed  conveying 
the  whole  tract  patented,  except  parcels 
thereof  before  conveyed  to  persons  named,  it 
Is  incumbent  on  him,  not  on  the  defendant 
who  claims  adversely  to  the  patent,  to  show 
that  the  land  in  controversy  is  not  embraced 
within  the  exception.  In  Madison's  Heirs  v. 
Owens,  Lltt  Sel.  Cas.  281  (decided  in  1821), 
the  same  court  decided  that  where  a  grant 
calls  to  exclude  entries  belonging  to  other 
persons  by  name,  and  designating  quantity 
Included  within  the  boundaries  of  the  patent, 
the  patentees  cannot  recover  in  ejectment 
without  showing  that  the  defendant  Is  not 
within  the  bounds  of  the  excluded  claims. 
See  Taylor  y.  Taylor,  3  A.  K.  Marsh.  18. 
Judge  Snyder,  in  delivering  the  opinion  of 
the  court  In  Bryan  v.  WiUard,  21  W.  Va.  65. 
intimates  that  In  such  a  case  tbe  burden  of  - 
proof  would  be  upon  tbe  plaintiff  to  show 
that  tbe  land  in  controversy  was  not  within 
the  excepted  lands,  though  this  expression 
of  opinion  was  not  necessary  to  the  deci- 
sion of  the  case.  Afterwards  tbe  .question 
came  before  that  court  In  tbe  case  of  Stock- 
ton V.  Morris,  reported  in  19  S.  E.  631.  Tbe 
exception  In  the  grant  In  that  case  desig- 
nated tbe  claimants  of  a  portion  of  tbe  land 
excepted  and  its  location,  but  as  to  986  acres 
thereof  the  exception  was,  as  in  the  case  at 
bar,  made  up  of  prior  claims,  without  desig- 
nating who  the  claimants  were  or  where  the 
land  was  located.  The  court  held  that  the 
burden  of  locating  tbe  excepted  claims  waa 
upon  tbe  plaintiff,  in  order  to  make  out  a 
prima  facie  case  for  recovery.  19  S.  E.  5Sl. 
In  Scott  y.  Ratllffe,  6  Pet.  81-86,  the  sa- 
preme  court  of  the  United  States  (Chief  Jos- 
tice  Marshall  delivering  the  opinion)  held  an 
instruction  to  be  correct  which  directed  the 
Jury  "that  if  the  plaintiffs  did  not  show  to 
their  satisfaction  that  the  defendants  re- 
sided within  the  plaintiffs'  grant,  and  out-  • 
side  of  the  land  excepted  in  tbe  grant  for 
Preston  and  Garrard,  they  ought  to  find  /or 
the  defendants."  See  Hawkins  v.  Barney, 
5  Pet  457.  In  the  case  of  Land  Grant  Co.  v. 
Dawson,  decided  by  that  court  at  Its  last 
term,  and  reported  In  151  U.  S.  58G,  14  Sup. 
Ct  458,  the  plaintiff  claimed  under  a  deed 
which  covered  a  large  tract  of  land  as  a 
whole.  The  deed  contained  the  following 
exception:  "Excepting  from  the  operation  of 
this  conveyance  such  tracts  of  land,  part  of 
the  said  estate,  hereby  warranted  not  to  ex- 
ceed 15,000  acres,  which  the  parties  of  the 
first  part  have  heretofore  sold  and  conveyed, 
by  deeds  duly  recorded,  on  or  prior  to  Janu- 
ary 25,  1870."  The  court  said  in  that  case 
that  tbe  burden  was  upon  the  plaintiff  to 
show  its  title  to  the  identical  land  claimed 
by  the  defendant,  and  as  it  did  not  take  title 
to  15,000  acres  of  tbe  Maxwell  land  grani. 
by  reason  of  tbe  fact  that  Its  grantors  had 
already  conveyed  this  amount  of  land,  It 
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was  Incumbent  npon  It  to  show  that  the  land 
It  sned  to  recover  had  not  been  previoaaly 
conveyed,  and  hence  it  had  taken  title  to  It 
under  its  deed.  Id..  161  U.  8.  604,  14  Svp. 
Ct  45a 

It  would  aeem,  therefore,  both  apon  prin- 
ciple and  upon  authority,  that  where  the  ex- 
terior boundaries  of  a  survey  upon  which  a 
grant  or  deed  is  founded  Include  lands 
which  have  been  excepted  from  the  opera- 
tion of  the  grant,  or  lands  which  have  been 
aliened  since  the  grant  was  issued,  and 
which  have  been  excepted  from  the  operation 
of  the  deed,  and  the  plalntUTs  title  papers 
disclose  such  exception  or  such  alienation,  it 
Is  not  sufficient  for  such  plaintiff,  In  an  ac- 
tion of  ejectment,  to  connect  himself  with 
the  commonwealth,  and  show  the  exterior 
boundaries  of  his  grant,  but  he  must  also 
prove  that  the  lands  in  controversy  are  not 
within  the  excepted  or  aliened  lands,  in  or- 
der to  make  out. a  case  which  will  entitle 
him  to  recover  in  an  action  of  ejectment 
The  plaintiff,  having  failed  to  show  that  the 
land  sued  for  was  a  part  of  the  land  granted 
by  the  state  to  Gen.  Lee,  was  not  entitled  to 
recover  on  the  ground  that  he  was  the  legal 
owner  of  the  commonwealth's  title;  and  the 
court  properly  overruled  his  motion  to  set 
aside  the  verdict,  on  the  ground  tiiat  it  was 
contrary  to  the  law  and  the  evidence. 

But  the  plaintiff.  In  his  efforts  to  make  out 
his  case,  did  not  rely  solely  upon  the  claim 
tbat  he  had  traced  his  title  from  the  com- 
monwealth to  the  land  In  controversy.  He 
introduced  proof  tending  to  show  that  he 
and  those  under  whom  he  clnims  had  been 
in  possession  of  the  land  in  coutrorersy,  un- 
der color  of  title,  for  the  statutory  period, 
claiming  It  as  their  own,  and  that  upon  this 
ground  he  was  entitled  to  recover  It  He 
also  offered  evidence  tending  to  show  that 
tlie  defendants  or  those  under  whom  they 
claim  had  leased  the  land  sued  for,  or  some 
part  thereof,  from  parties  under  whom  the 
plaintiff  claims,  and  that  the  defendants 
were  estopped  from  questioning  his  title  un- 
less they  showed  that  they  had  disclaimed 
holding  under  such  lease,  and  had  brought 
notice  of  such  disclaimer  borne  to  the  plain- 
tiff or  those  under  whom  he  claims.  Upon 
these  questions,  it  is  not  clear  that  the  evi- 
dence Improperly  admitted  and  the  instruc- 
tions erroneously  refused  and  erroneously 
given  may  not  Iiave  Influenced  the  Jury  to 
the  prejudice  of  the  plaintiff.  Since  it  is  not 
uianlfest  that  no  Injury  was  done  the  plain- 
tiff by  such  erroneous  rulings,  the  verdict 
c-annot  be  sustained,  under  the  settled  prac- 
tl<-«  of  this  court  Bank  v.  Waddlll,  27  Grat 
44S-451;  Railway  Co.  v.  Rogers,  76  Va.  443- 
451;  Kincheloe  v.  Tracewells,  11  Grat  588, 
580.  I  am  of  opinion,  therefore,  that  the 
Judgment  of  the  circuit  court  of  Patrick 
county  should  be  reversed,  the  verdict  set 
aside,  and  a  new  trial  ordered  to  be  had.  in 
accordance  with  the  views  expressed  in  this 
opinion. 


COMMONWEALTH  v.  BROWN. « 

(Supreme  Court  of  Appeals  of  Virginia.     March 
21,  1895.) 

Otstbr  Law— Tax  on  Salss— ConErriTDTioyAUTT 
o»  Statute— TiTLB  o»  Act — Sufficiency. 

1.  Acts  1891-92,  c.  363,  p.  595,  requires  oys- 
ter-tong  men  to  make  weeily  returns  of  uie 
amounts  of  their  sales,  and  to  pay  a  weekly  tax 
on  such  sales  equal  to  the  rate  collected  by  the 
state  on  other  property,  and  authorizes  them  to 
pay  two  dollars,  and  thereby  be  relieved  of 
making  such  returns,  and  imposes  a  fine  for 
failure  to  make  returns  if  the  two  dollars  is  not 
paid.  Bdd,  that  such  act  does  not  conflict  with 
Const  art  lo,  requiring  taxation  to  be  equal 
and  uniform,  merely  because  the  value  of  the 
property  is  not  ascertained  in  the  same  way  aa 
other-  property,  and  by  the  same  officers,  nor 
because  the  tax  is  to  be  paid  weekly,  while  oth- 
er taxes  were  paid  yearly,  nor  because  a  penal^ 
is  imposed  for  failure  to  observe  the  law,  which 
is  not  imposed  in  other  tax  laws. 

2.  The  tax  required  by  Acts  1891-82,  c.  363. 
p.  695,  to  be  paid  by  oyster-tong  men  on  the 
amounts  of  their  sales,  is  not  an  income  tax, 
within  the  meaning  of  Const,  art  10,  I  4,  ex- 
empting incomes  under  |600  from  taxation. 

3.  The  act  does  not  violate  Const  art  10, 
{  2,  authorizing  a  tax  on  the  amount  of  sales  of 
oysters  taken  from  the  beds  by  a  citizen  in  any 
year  at  a  rate  not  greater  than  that  Imposed  on 
other  property. 

4.  The  titie  of  Acts  lS91-«2,  c.  363,  "An 
act  to  amend  and  re-enact"  certain  sections 
"and  to  repeal"  certain  sections  of  Code,  c.  97, 
"in  relation  to  oysters,  and  to  add  independent 
sections  thereto,  sufficiently  expresses  the  ol>- 
ject  of  the  act  it  not  being  necessary  to  enumer- 
ate the  various  provisions  as  to  registering  oys- 
ter Ix>atBj  arranging  oyster  districts,  assigning 
and  rentmg  oyster  grounds,  and  the  tax  on 
sales  of  oysters. 

6.  If  the  title  of  an  act  is  sufficient  to  em- 
brace matters  covered  by  an  act  amendatory 
thereof,  it  is  immaterial  that  the  title  of  the  lat- 
ter act  does  not  express  the  purpose  of  the  act. 

6.  The  title  of  an  act  amending  or  repenl- 
ing  any  part  of  the  Code  need  only  refer  to  tfie 
proper  chapter  and  section  of  the  Code. 

7.  A  law  merely  continuing  an  old  tax  is 
not  affected  bv  Const,  art.  10,  1 16,  requbing  ev- 
ery law  which  imposes,  continues,  or  revives  a 
tax  to  state  distinctly  the  tax,  and  the  object 
to  which  it  is  to  be  applied,  provided  the  act 
which  originally  imposed  the  tax  stated  such  ob- 
ject 

8.  The  title  of  an  act,  "An  act  for  the  pres- 
ervation'of  oysters  to  obtain  revenue  for  the 
privilege  of  taking  them  within  the  waters  of 
the  commonwealth,"  sufficiently  states  the  ob- 
ject of  the  tax  imposed  thereby,  as  required  by 
Const  art  10, 1 16. 

Error  to  circuit  court,  Gloucester  county 
Prosecution  of  Iverson  Brown  for  violat- 
ing the  oyster  law.     "to  a  Judgment  sustain- 
ing a  demurrer  to  the  indictment  the  c«m- 
monwealtb  brings  error.     Reversed. 

R.  Taylor  Scott,  Atty.  Gen.,  for  the  Com- 
monwealth. J.  N.  Stubbs  and  W.  C.  L 
Taliaferro,  for  defendant  in  error. 

RIELY,  J.  Section  5  of  the  act  of  the 
general  assembly  approved  February  25, 
1892,  entitled  "An  act  to  amend  and  re-enact 
sections    2131,  2133,  2134,  2135,  2137,  214S. 

1  Reporiod  by  P.  S.  Kirkpatrick,  Esq.,  of  the 
Lynchburg  bar. 
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2151,  2153,  and  to  repeal  sections  2141,  2142, 
2143,  2144,  2145,  and  2147  of  chapter  97  of 
the  Code  of  Virginia  In  relation  to  oysters, 
and  to  add  Independent  sections  thereto" 
(Acts  1891-92,  c.  363,  p.  595),  contains  the 
following  provision:  "The  inspector  sbalT  re- 
quire each  tong-man  registered  in  his  dis- 
trict to  make  to  him,  on  the  Saturday  of 
each  week,  or  within  three  days  thereafter, 
during  the  lawful  season,  a  true  and  accu- 
rate return  of  the  amount  of  sales  made  by 
him  during  the  week  preceding;  and  the  in- 
spector shall  collect  from  said  tong-man  on 
the  aggregate  amount  of  sales  for  that  week 
an  amount  equal  to  the  amount  of  tax  that 
may  be  levied  by  the  state  on  any  other 
species  of  property;  but  If  at  the  time  of 
registering  his  boat,  any  tong-man  shall  pre- 
fer, and  elect  to  pay,  and  pay  to  the  In- 
spector the  sum  of  two  dollars,  the  Inspector 
shall  give  him  a  receipt  therefor,  in  which 
he  shall  state  that  the  said  payment  is  a  dis- 
charge of  his  obligation  under  this  section 
for  the  entire  season  tor  which  bis  boat  is 
registered,  so  far  as  the  weekly  returns  and 
the  amount  to  be  paid  thereon  Is  concerned. 
•  ♦  •  If  any  tong-man  shall  fall  to  make 
such  report  as  Is  provided  In  this  section,  he 
shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  he  shall  be  fined  not  less 
tlian  ten  dollars  nor  more  than  fifty  dollars." 
Iverson  Brown,  the  defendant  in  error,  who 
was  a  tong-man  of  oysters,  and  had  not 
elected,  at  the  time  of  registering  his  boat, 
to  pay  to  the  inspector  the  sum  of  two  dol- 
lars In  discharge  of  his  obligation  for  the 
entire  season,  was  indicted  under  the  said 
statute  in  the  county  court  of  Gloucester  on 
the  5th  day  of  October,  1893,  for  faUlng 
to  make  the  return  which  was  due  from  him 
to  the  inspector  on  the  week  ending  Septem- 
ber 16,  1893,  or  within  the  three  days  there- 
after, of  the  amount  of  his  sales  of  oysters. 
To  the  indictment  the  defendant  demurred. 
The  court  sustained  the  demurrer,  and  gave 
judgment  for  the  defendant  Upon  a  peti- 
tion by  the  commonwealth  to  the  judge  of 
the  circuit  court  of  Gloucester  county  for  a 
writ  of  error  to  the  said  judgment  there  was 
a  pro  forma  refusal,  hi  pursuance  of  an 
agreement  between  the  attorney  for  the  com- 
monwealth and  for  the  defendant,  in  order 
that  the  case  might  be  promptly  brought  be- 
fore this  court  A  writ  of  error  was  there- 
upon granted  by  one  of  the  judges  of  this 
court  By  an  agreement  In  writing  and  filed 
with  the  record  aU  errors  and  obJectlonB  to 
the  indictment,  except  as  to  the  validity  of 
the  statute  upon  which  It  was  based,  were 
waived  by  the  counsel  for  the  defendant 

The  Mily  question,  then,  for  our  considera- 
tion is  the  constitutionality  of  the  statute 
above  quoted.  It  Is  first  assailed  on  the 
ground  that  the  tax  prescribed  is  not  equal 
and  uniform,  and  that,  therefore,  the  statute 
is  obnoxious  to  section  1  of  article  10,  of  the 
constitution.  In  support  of  this  contentlrai 
quite  a  number  of  objections  to  the  act  w&n 


urged.  Section  1  of  artide  10  of  the  consti- 
tution, prescribes  that:  "Taxation,  except 
as  herelnaft^:  provided,  whether  imposed  by 
the  state,  county,  or  corporate  bodies,  shall 
be  equal  and  uniform,  and  all  property,  both 
real  and  personal,  shall  be  taxed  in  propor- 
tion to  its  value,  to  be  ascertained  as  pre- 
scribed by  law.  No  one  species  of  prop- 
erty from  which  a  tax  may  be  collected  shall 
be  taxed  higher  than  any  other  species  of 
property  of  equal  value."  An  Inspection  of 
the  statute  under  consideration  shows  that 
the  principle  of  equality  and  uniformity  was 
strictly  observed  in  the  imposition  of  the 
tax.  Tb6  value  of  the  oysters  for  taxation 
could  not  weU  be  ascertained  or  fixed  In  a 
more  just  manner  than  is  prescribed  by  the 
statute.  It  is  to  be  ascertained  by  the  ag- 
gregate amount  of  sales  each  week  during 
the  oyster  season.  It  Is  their  actual  value 
In  market,  and  not  merely  their  appraised 
value.  A  more  accurate  mode  of  ascertain- 
ing the  valuation  for  taxa;tlon  of  oysters  sub- 
ject to  be  taxed  could  not  well  be  devised; 
and  the  rate  of  taxation  Is  precisely  the  same 
as  Is  prescribed  for  other  property.  The 
Inspector  is  to  collect  each  week  from  a  tong- 
man  on  the  aggregate  amount  of  his  sales 
for  that  week  an  amount  eqnal  to  the 
amount  of  tax  that  may  be  levied  by  the 
state  on  any  other  species  of  pn^erty;  no 
more,  no  less.  The  tax  prescribed  is  exactly 
the  same  as  that  which  is  levied  by  the 
state  on  any  other  species  of  property,  and 
the  valuatlcm  Is  asc»tained  in  the  most  ac- 
curate and  just  manner.  There  Is  no  just 
ground  to  complain  of  the  tax  for  Inequality 
or  want  of  uniformity. 

It  Is  objected  that  the  valuation  for  taxa- 
tion of  oysters  is  not  ascertained  in  the  same 
way,  or  by  the  same  method,  that  Is  pre- 
scribed for  other  property;  that  the  valua- 
tion of  other  property  is  assessed  by  olHcers 
elected  or  appointed  for  the  purpose;  that 
the  tax  on  oysters  Is  to  be  assessed  and 
paid  weekly,  while  all  other  property  is 
only  assessed  annually,  and  the  tax  paid  an- 
nually; and  that  the  failure  of  a  tong-man 
to  make  weekly  a  return  of  tals  sales  to 
the  inspectcHT  is  made  a  misdemeanor,  and 
subjects  him,  on  conviction,  to  the  pay- 
ment of  a  fine,  while  the  owners  of  other 
property  subject  to  taxation  are  not  liable 
to  be  punished  for  a  like  delinquency.  Nei- 
ther one  nor  all  of  these  objections  affect  the 
equality  or  uniformity  of  the  tax  imposed  on 
a  tODB-man,  nor  offend  against  section  1  of 
article  10  of  the  constitution.  Whether  true 
or  false,  they  do  not  operate  to  impose  any 
greater  burden  on  him  than  is  borne  by«the 
owner  of  any  other  species  of  property  of 
the  same  value.  They  do  not  add  one  iota 
to  the  tax  he  has  to  pay,  and  the  statute  Is 
therefore  in  strict  accord  with  both  the  let- 
ter and  spirit  of  the  constitution  In  the  re- 
spect complained  of.  The  constitution  does 
not  prescribe  that  the  valuation  of  all  prop- 
erty for  taxation  shall  be  ascertained  In  the 
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same  wsr  or  manner.  It  Is  not  even  Im- 
plied. In  the  nature  of  ttiingB,  It  could  not 
be  done.  Tbe  many  kinds  or  species  of 
property  wltb  tbelr  diverse  characteristics 
raider  It  impossible.  The  raluation  Is  to  be 
ascertained  as  prescribed  by  law,— that  la, 
by  the  legislature,— and  in  as  Jnst  a  manner 
as  poa^ble;  and  on  such  valuation  the  same 
rate  of  tax  shall  be  imimsed  as  on  other  prop- 
erty, so  that  "no  species  of  property  •  •  • 
shall  be  taxed  hlgho'  than  any  other  species 
of  property  of  equal  value."  The  require- 
ment of  equality  and  nnlformity  is  satisfied 
by  such  regulations  as  will  secure  an  equal 
rate  and  a  Just  valuation  without  reference 
to  tbe  method  of  valuation,  and,  in  order  to 
be  aniform,  a  tax  need  not  be  Imposed  and 
assessed  upon  all  property  tiy  the  same  agen- 
cy or  officer.  Shenandoah  Val.  R.  Co.  v.  Su- 
pervisors of  Olarke  Co.,  78  Ta.  269;  Ken- 
tucky Railroad  Tbx  Cases,  116  U.  S.  337,  338, 
6  Sap.  Ct  57;  Central  Iowa  Ry.  Co.  v.  Board 
of  Sup'rs,  67  Iowa,  199,  25  N.  W.  128;  and 
TvOutsviUe  &  N.  A.  R.  Co.  v.  State,  25  Ind. 
177.  The  legislature  may  prescribe  any 
method  it  may  deem  best  tot  attaining  a 
Jnst  and  fair  valuation  of  any  species  of 
property,  and  the  court  could  not  declare 
any  such  law  void,  unless  it  manifestly  vio- 
lated the  principles  required  by  the  constitu- 
tion. The  fact  that  oysters  are  required  to 
be  assessed,  and  the  tax  to  be  paid  every 
week,  while  other  property  is  only  assessed 
and  the  tax  paid  oace  a  year,  does  not  work 
Inequality  in  the  amount  of  the  tax  paid. 
'I'lie  tong-man  does  not  pay  weekly  on  the 
same  property.  In  the  result  he  only  pays 
on  the  aggregate  amount  of  his  sales  during 
the  season  the  regular  pro  rata  tax  that  is 
paid  on  all  otho-  property.  The  fact  that 
be  pays  the  tax  In  weekly  Installments  in- 
stead of  one  annual  payment  does  not  in- 
crease the  amount  of  his  tax  one  stiver.  The 
amount  to  be  paid  to  the  state  is  precisely 
the  same,  whether  paid  in  one  single  pay- 
ment or  in  weekly  tDstallments. 

It  la  claimed  that  the  tax  In  question,  be- 
ing assessed  on  the  aggregate  amount  of 
sales  of  oysters,  is  an  Income  tax,  and  is, 
tberefore,  violative  of  section  4,  art.  10,  of 
tbe  constituti(»i,  which  exempts  incomes  un- 
der $G00  from  taxation.  It  Is  a*8ufficient  an- 
swer to  this  objection  to  say  that  the  tax  is 
assessed  on  sales,  and  not  upon  income,  and 
that  the  section  of  the  constitution  referred 
to  baa  no  application  to  the  case;  and,  fur- 
thermore, that  the  tax  on  the  "amount  of 
sales  of  oysters"  taken  from  their  natural 
beds  Is  expressly  authorized  by  section  2  of 
the  said  article  of  the  constitution. 

It  Is  further  objected  that  because  the  act 
subjects  a  tong-man  to  a  fine  of  not  less 
tban  f  10  nor  more  than  $50  If  he  fail  to  make 
to  the  inspector  the  required  we^ly  return 
of  sales,  it  discriminates  against  the  taag 
man,  as  no  other  owner  of  property  subject 
to  taxation  Is  liable  to  a  fine  for  a  like  de- 
linquen(7.    If  this  were  In  fact  true^  it  would 


not  be  cause  to  declare  the  statute  void  for 
Inequality  or  want  of  uniformity  in  the 
tax  Imposed  on  tong-men  of  oysters.  It  in 
no  wise  adds  to  or  increases  the  tax.  That 
remains  fixed,  and  is  the  same  that  is  "levied 
by  tbe  state  on  any  other  species  of  prop- 
erty." If  the  tong  men  respect  the  law  by 
which  the  valuation  of  oysters  for  assessment 
is  to  be  ascertained,  they  will  never  Incur  tbe 
fine.  A  statute  that  Is  otherwise  valid  is  not 
rendered  invalid  by  having  a  penalty  affixed 
for  its  violation.  The  wrong  of  tbe  citizen 
can  never  make  a  valid  law  void.  But  the 
claim  of  discrimination  is  not  founded  In 
fact  Owners  of  other  property  are  subject 
to  punisliment  for  a  like  delinquency.  The 
penalty  prescribed  by  the  statute  in  question 
Is  tor  failing  to  make  the  return  of  sales  to 
tbe  inspector,  who  Is  to  assess  the  tax.  Un- 
der the  general  law,  forms  for  lists  of  valua- 
tions are  furnished  by  the  assessor  to  the 
owners  of  personal  property,  which  they  are 
required  to  fill  out  by  listing  their  property 
and  affixing  valuations  thereof,  and  which, 
after  being  verified  by  oath,  are  required  to 
be  returned  to  the  assessor  or  clerk  of  the 
court  within  10  days  thereafter;  and  the  fail- 
ure to  return  the  same  within  the  time  re^ 
quired,  and  to  make  oath  to  its  truth  and 
fairness,  subjects  the  offender  to  a  forfeiture 
of  not  less  than  730  nor  more  than  $1,000. 
Code  Ya.^  H  491,  494,  497.  Statutes  Imposing 
penalties'  for  failure  or  refusal  to  make  such 
returns  or  to  return  such  lists  are  quite  com- 
mon, and  have  been  uniformly  upheld. 
Washington  v.  Com..  2  Va,  Cas.  258;  Com. 
V.  Byrne,  20  Grat.  165;  State  v.  Bell,  1  Phil. 
(N.  C.)  76;  Com.  v.  Cooke,  50  Pa.  St  201; 
City  of  Hartford  v.  Champion,  58  Conn.  268, 
20  Atl.  4Tl;  and  25  Am.  &  Eng.  Enc.  Law, 
206.  Nor  does  the  statute  infringe  in  the 
least  on  the  provision  of  the  constitution 
which  authorizes  a  tax  to  be  imposed  on  "the 
amount  of  sales  of  oysters"  taken  from  the 
natural  beds  by  any  citizen  "In  any  one  year 
•  •  •  at  a  rate  not  exceeding  the  rate  of 
taxation  imposed  on  any  other  species  of 
property."  Article  10,  (  2.  It  Imposes,  as 
has  been  seen,  a  tax  on  the  weekly  sales  of 
oysters  equal  to  the  amount  of  the  tax  that 
may  be  levied  by  the  state  on  any  other 
species  of  property;  but  provides  that  "if  at 
the  time  of  registering  his  boat  any  tong- 
man  shall  prefer  and  elect  to  pay,  and  pay 
to  the  inspector  tbe  sum  of  two  dollars,  the 
inspector  shall  give  him  a  receipt  therefor  in 
which  he  shall  state  that  the  said  payment 
is  in  discharge  of  bis  obligation  under  this 
section  for  the  entire  season  for  which  his 
boat  is  registered,  so  far  as  the  weekly  re- 
turns and  the  amount  to  be  paid  thereon  is 
concerned."  It  is  insisted  that  this  is  in  sub- 
stance and  effect  a  license  tax,  and  not  a 
property  tax.  and  la  tberefore  obnoxious  to 
section  2  of  article  10  of  the  constitution. 
This  claim  is  not  well  founded.  The  consti- 
tution expressly  authorizes  the  legislature  to 
impose  a  tax  on  the  amount   of  sales  of 
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oysters  taken  from  their  natural  beds  by  any 
citizen  In  any  one  year,  but  limits  the  tax  to 
the  rate  Imposed  upon  any  other  species  of 
property.  The  statute,  pursuing  directly  the 
constitutional  provision,  requires  a  tong-man 
to  make  return  to  the  inspector  of  the  amount 
of  his  sales  of  oysters  so  taken,  and  the  In- 
spector to  collect  from  the  toug-man  on  the 
aggregate  aiuount  of  sales  an  amount  equal 
to  the  amount  of  tax  levied  by  the  state  on 
other  property.  Thus  the  tong-man  Is  re- 
quired to  pay  on  the  amount  of  his  sales  as 
the  constitution  authorizes,  and  not  other- 
wise; a.nd  only  such  amount  as  Is  equal  to 
the  tax  Imposed  by  the  state  on  other  prop- 
erty. The  statute  does  not,  therefore,  offend 
against  the  constitution,  and  It  is  difficult  to 
see  bow  it  can  be  so  claimed.  The  provision 
that  if  the  toug-man,  at  the  time  of  register- 
ing his  boat,  shall  prefer  and  elect  to  pay, 
and  pay  the  sum  of  two  dollars,  such  pay- 
ment shall  be  a  discharge  of  his  obligation 
for  the  entire  season  for  the  tax  imposed  on 
the  amount  of  his  sales.  Is  simply  a  privi- 
lege extended  to  him,  which  he  may  either 
accept  or  decline.  He  is  under  no  compul- 
sion whatever  to  avail  himself  of  It  He  is 
without  cause  of  complaint  on  this  acoxe. 
Nor,  unless  accepted,  does  it  afTect  the  tax 
imposed  In  strict  adherence  to  the  constitu- 
tional provision.  We  have  now  disposed  of 
the  many  objections  raised  to  the  constitu- 
tionality of  the  statute  on  the  grouhd  of  In- 
equality or  want  of  uniformity  in  the  tax 
it  imposes,  and  the  objection  that  it  is  a 
license,  and  not  a  property  tax.  It  is,  in  my 
opinion,  valid  against  such  attack. 

It  is  next  contended  that  It  Is  repugnant  to 
section  15  of  article  5  of  the  constitution, 
which  Is  as  follows:  "No  law  abali  embrace 
more  than  one  object,  which  shall  be  express- 
ed in  Its  title;  nor  shall  any  law  be  revived 
or  amended  with  reference  to  its  title,  but  the 
act  revived,  or  the  section  amended,  shall  be 
re-enacted  and  published  at  length."  The  ti- 
tle of  the  act  was  stated  at  the  beginning  of 
this  opinion,  but  for  convenience  In  exam- 
ining the  objection  made  to  its  validity  or 
sufficiency  under  the  foregoing  provision  of 
the  constitution,  it  will  be  here  repeated.  It 
Is  entitled:  "An  act  to  amend  and  re-enact 
sections  21i31,  2133,  2134,  2135,  2137,  2148, 
2151,  2153,  and  to  repeal  sections  2141,  2142, 
2143,  2144,  2145,  and  2147  of  chapter  97  of 
the  Code  of  Virginia,  in  relation  to  oysters, 
and  to  add  Independent  sections  thereto."  It 
Is  claimed  that  the  body  of  the  statute  em- 
braces many  objects,  instead  of  one  object, 
as  required  by  the  constitutional  provision, 
and,  further,  that  these  many  objects  are  not 
expressed  In  the  title;  that  it  both  amends 
and  repeals  many  sections  of  the  Code,  and 
that  the  Independent  sections  have  various  ob- 
jects, such  as  registering  boats  to  be  used  in 
taking  oysters  from  their  natural  beds,  ar- 
ranging oyster  districts,  surveying  oyster- 
planting  ground,  assigning  and  renting  oyster 
gronnd,  tax  on  sales  of  oysters  taken  from 


their  natural  beds,  and  other  similar  praW- 
sions;  and  it  is  contended  that  "the  title 
should  have  stated  and  shown  wliat  subject 
each  section  as  amended  and  re-enacted  had 
reference  to,  what  subject  each  section  re- 
pealed had  reference  to,  and  that  the  sabject- 
matter  in  the  independent  sections  should 
have  lieen  clearly  set  forth  In  the  title."  The 
provision  of  the  constitation  is  a  wise  and 
wholesome  one.  Its  purpose  is  apparent.  It 
was  to  prevent  the  members  of  the  legislature 
and  the  people  from  l>elng  misled  by  the  title 
of  a  law.  It  was  intended  to  prevent  the 
use  of  deceptive  titles  as  a  cover  for  vicious 
legislation,  to  prevent  the  practice  of  bring- 
ing together  into  one  bill  for  corrupt  pur- 
poses subjects  diverse  and  dissimilar  in  their 
nature,  and  having  no  necessary  connection 
with  each  other;  and  to  prevent  surprise  or 
fraud  in  legislation  by  means  of  provisions  in 
bills  of  which  the  titles  gave  no  intimation. 
And,  on  the  other  hand,  it  was  not  intended 
to  obstruct  honest  legislation,  or  to  prevent 
the  incorporation  Into  a  single  act  of  the  en- 
tire statutory  law  upon  one  general  subject. 
It  was  not  designed  to  embarrass  legislation 
by  compelling  the  multiplicaticm  of  laws  by 
the  passage  of  separate  acts  on  a  single  gen- 
eral subject  Although  the  act  or  statute  au- 
thorizes many  things  of  a  diverse  nature  to  be 
done,  the  title  will  be  sufficient  if  the  things 
authorized  may  be  fairly  regarded  as  In  fur- 
therance of  the  object  expressed  In  the  title. 
It  Is  therefore  to  be  lil)eraUy  construed  and 
treated,  so  as  to  uphold  the  law,  if  practl- 
cabl&  Cooley,  Const  Lim.  p.  175.  All  that 
Is  required  by  the  constitutional  provision  is 
that  the  subjects  embraced  in  the  statute,  but 
not  specified  in  the  title,  are  congruous,  and 
have  natural  connection  with,  or  are  germane 
to,  the  subject  expressed  In  the  title.  This 
has  be&a,  so  far  as  I  am  aware,  the  construc- 
tlon  given  this  provision  of  the  oonstitntiaa 
by  this  court,  by  the  highest  courts  of  otb» 
states  whose  constitutions  contain  the  same 
or  a  similar  provision,  and  by  the  supreme 
court  of  the  United  States.  Powdl  v.  Su- 
pervisors, 88  Va.  707, 14  S.  B.  643;  liescallett 
V.  Com.,  89  Va.  878,  17  8.  B.  546;  State  v. 
Town  of  Union,  33  N.  J.  Law,  350;  People 
V.  Briggs,  50  N.  Y.  553;  Johnson  v.  Harrison. 
47  Minn.  578,^  N.  W.  923;  Falconer  t.  Rob- 
inson, 46  Ala.  847;  Carter  Go.  ▼.  Sinton.  120 
U.  8.  523,  7  Sup.  Ct  650;  Montdair  v.  Rams- 
dell,  107  U.  S.  155,  2  Sup.  Ct  391;  Ackley 
School  Dist  v.  HaU,  113  U.  S  142.  5  Sup.  Ct 
371;  and  Unity  v.  Burrage,  103  U.  S.  457-459. 
It  is  very  plain  that  the  subjects  of  the  vari- 
ous sections  of  the  act  under  consideratloD 
are  not  dissimilar  or  discordant  but  have 
natural  coimection  with  each  other,  and  re- 
late to  the  general  subject  (oysters)  expressed 
in  the  title.  They  are  all  the  means  to  an  end. 
They  are  instrumentalities  for  the  accom- 
plishment of  the  general  object  of  the  act  No 
one  interested  in  the  subject-matter  of  the 
statute  could  be  misled  by  the  title,  or  be  put 
off  his  guard  by  hearing  it  read  by  the  title. 
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Under  the  Jiut  and  fair  Interpretation  that 
has  been  unlAnmly  given  to  the  provision  of 
section  15  of  arUde  6  of  the  constitution,  the 
title  to  the  act  In  question  Is  sufficient,  and  It 
was  unnecessary  to  set  forth  In  It  the  various 
subjects  of  Its  different  sections,  which  would 
have.  Indeed,  made  the  title  what  the  consti- 
tutional provision  never  Intended  to  require, 
an  abstract  of  the  law  or  an  index  of  its  con- 
tents. 

There  Is  another  view  which  may  be  urged 
in  support  of  the  sufficiency  of  the  title.    It 
wUI  be  observed  that  it  Is  an  amendatory 
act,  and  not  the  original  aot  on  the  subject 
In  such  case,  If  the  title  of  the  original  act 
is  sufficient  to  embrace  the  matters  covered 
by   the  provisions  of  the  act  amendatory 
thereof.  It  is  unnecessary  to  inquire  whether 
the  title  of  the  amendatory  act  would  of  It- 
self l>e  sufficient.     If  the  title  of  the  original 
act  la  sufficient  to  embrace  the  matters  con- 
tained in  the  amendatory  act,  whether  that 
of -the  amendatory  act  is  In  itself  sufficient 
is  unimportant.     State  v.  RansMi,  78  Mo.  78; 
City  of  St  Louis  V.  Tlefel,  42  Mo.  500;    Bran- 
don V.  State,  16  Ind.  197;   Monford  v.  Unger, 
8  Iowa,  82;    State  v.  Algood,  87  Tenn.  163, 
10  8.  W.  810;   and  Improvement  Co.  v.  Ar- ' 
nold,  46  Wis.  214,  224,  49  N.  W.  971.     The 
act  in  question  Is  amendatory  of  chapter  97 
of  the  Code  of  Virginia,  on  "Oysters."    This 
chapter  contains  and  embraces  the  statute 
law  on  the  subject  of  oysters  enacted  in  Acts 
1SS3--S4,  c.  2S4,  p.  324,  as  revised  by  the  re- 
visers of  that  Code;  and  the  section  under 
which  the  defendant  In  error  was  indicted 
was  In  substance  contained  In  section  8  of 
said  act,  and  was  Incorporated  in  the  Code 
as  section  2142.     That-sectlon  of  the  Code  is 
repealed  by  Acts  1891-92,  C  863,  p.  595,  and 
ijectlon  5  enacted  In  Its  place  as  an  inde- 
pendent section.     We  have  already  set  forth 
the  said  section  at  length.    Is  it  germane  to 
the  subject  expressed  In  the  title  of  the  act 
of  1883-84  referred  to?    Would  it  have  been 
legitimately  covered  by  its  title?    The  title 
was  as  follows:     "An  act  for  the  preserva- 
tion of  oysters  and  to  obtain  revenue  for  the 
privilege  of  taking  them  within  the  waters 
of    the    commonwealth."    These    questions 
can    only   be  answered   In  the  affirmative. 
Section  2142  of  the  Code,  taken  from  the 
original  act  of  1883-84,  and  incorporated  into 
the  Ck>de  by  the  revisers,  and  the  independ- 
ent section  under  discussion,  numbered  5,  of 
tbe  act  of  1891-92,  relate  directly  and  ex- 
pressly to  the  object  expressed  In  the  title 
of  tbe  original  act     This  cannot  be  questlon- 
ei\.     And,  being  fully  covered  by  it,  the  title 
of  tbe  amendatory  act  of  1891-92  is  a  suffi- 
cient compliance  with  the  constitutional  re- 
<inlremait     It  may,  however,  be  said  that 
tbe  act  in  question  did  not  purport  to  amend 
tbe  original  act  of  1883-84,  but  to  amend  and 
re-^oaot  and  repeal  various  sections  of  chap- 
ter 97  of  the  Code  of  Virginia,  and  add  other 
sections  to  it    This  is  true,  and  It  is  also 
trae  that  tbe  revisers  of  the  Code  (18S7)  in- 


corporated Into  it  tbe  provisions  of  the  aot 
of  1883-M,  and  that  the  sections  so  amend- 
ed and  re-enacted  and  those  repealed  were 
mainly  taken  by  the  revisers  from  the  said 
act  But  the  fact  tnat  the  act  purports  to 
amend  tbe  Code  instead  of  the  original  act. 
so  far  from  Invalidating  it.  Is  an  additional 
reasMi  why  It  is  not  obnoxious  to  tbe  consti- 
tution in  respect  to  tbe  matter  of  Its  title. 
The  laws  contained  in  the  present  Code  were 
enacted  before,  and  the  ^eat  body  of  them 
very  long  b^ore,  they  were  incorporated  in- 
to It  They  were  taken  from  previous  codes 
and  compUationa  of  tbe  General  Laws,  and 
from  statutes  passed  subsequent  to  such 
codes  and  compilations.  It  is  to  be  pre- 
sumed that  they  were  constitutionally  en- 
acted, as  well  as  to  the  title  as  in  other  re- 
spects. They  were  collated,  revised,  and  di- 
gested nnder  appropriate  titles  and  chapters, 
and  divided  Into  sections  in  pursuance  of  an 
act  of  the  legislature,  and  then  passed  by  It 
as  one  act  under  a  proper  title  with  the  ob- 
ject of  the  act  therein  duly  expressed:  "An 
act  to  revise,  arrange  and  consolidate  Into  a 
code  of  the  General  Statutes  of  the  common- 
wealth, approved  May  16,  1887,"  In  strict 
compliance  with  the  constitution.  It  was  not 
to  amendments  of  General  Statutes  thus 
consolidated  into  a  code  that  section  15  of 
article  5  of  tbe  constitution  was  intended  to 
apply,  but  it  was  aimed  at  the  separate  acta 
in  their  original  enactment,  when  the  oppoi^ 
tunlty  existed  for  the  evils  and  the  mischief 
to  be  done,  which  tbe  constitutional  provi- 
sion was  designed  to  prevent  or  defeat  It 
is  not  necessary,  therefore,  to  do  more,  if  so 
much,  in  amending  and  re-enacting  or  repeal- 
ing any  part  of  the  Code  or  adding  thereto, 
than  refer  to  the  proper  chapter  and  section 
thereof  to  be  amended  or  repealed  or  added 
to,  and  adopt  and  express  In  the  title  of  the 
amendatory  act  the  number  and  subject  of 
such  chapter,  if  the  provision  of  such  amend- 
ment by  re-enactment  or'  by  additional  sec- 
tion or  sections  Is  germane  to  the  subject  of 
the  chapter.  Association  v.  Newman,  50  Md. 
62;  Lankford  v.  Commissioners,  78  Md.  106, 
20  Atl.  1017,  and  22  Aa  412;  Heath  v.  John- 
son, 36  W.  Va.  782,  15  S.  E.  980;  Dogge  v. 
State,  17  Neb.  140,  22  N.  W.  848;  State  v. 
Berka,  20  Neb.  876,  80  N.  W.  267;  People  v. 
Howard,  73  Mich.  10.  40  N.  W.  789;  and 
People  V.  Parvln  (Cal.)  14  Pac.  783.  The 
chapter  of  tbe  Code,  whose  sections  are  af- 
fected by  the  act  in  question  Is  numbered 
97,  and  "Oysters"  is  expressed  to  be  its  sub- 
ject The  act  whose  constitutionality  48 
questioned  refers  In  its  title  to  that  chapter 
by  number,  and  uses  Its  title;  and,  as  I  have 
previously  shown,  tbe  provisions  of  all  the 
sections  of  the  act  relate  directly  and  ex- 
pressly to  the  subject  "Oysters."  It  is  not. 
therefore,  in  conflict  with  tbe  constitution. 

The  constitution  of  Maryland  contains  a 
similar  provision  to  that  of  our  own,  and  the 
court  of  appeals  of  that  state  has  held  that 
in  amending  Its  code  of  laws,  which  is  di- 
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Tided  Into  articles,  It  Is  snfBctent  to  refer 
to  the  number  of  the  article.  The  subject 
of  its  ninety-fifth  article  Is  "Usury,"  under 
which  is  contained  th|  whole  legislation  of 
the  state  regulating  the  rate  of  interest,  de- 
claring the  penalties  and  forfeitures  for  usu- 
ry, and  prescribing  the  manner  in  which 
such  forfeitures  shall  be  enforced.  The  leg- 
islature of  Maryland  passed  an  act  amend- 
ing the  said  article,  under  the  title:  "An  act 
to  amend  article  ninety-five  of  the  Code  of 
Public  General  Laws  by  adding  an  addition- 
al section  thereto."  Laws  1876,  p.  601.  In 
Association  v.  Newman,  supra,  the  act  was 
assailed  as  repugnant  to  the  constitutlmi, 
but  the  court  lield  that  the  title  of  the  act 
complied  with  the  constitutional  provision 
requiring  the  subject  of  an  act  of  assembly 
to  be  described  in  its  title;  and  added  that 
"it  was  not  necessary  to  state  In  the  title 
that  the  section  to  be  added  to  the  Code  re- 
lated to  the  subject  of  usury.  The  refer- 
ence to  the  particular  article  in  the  Code, 
which  relates  only  to  the  subject  of  usury, 
clearly  indicated  the  subject  of  the  law." 
The  act  that  was  drawn  in  question  in 
Heath  V.  Johnson,  supra,  was  entitled  "An 
act  to  amend  'An  act  to  amend  and  re-enact 
section  68  of  chapter  46  of  the  Code  of  West 
Virginia.' "  It  was  objected  to  on  account 
of  the  insufficiency  of  its  title,  but  the  court 
held  otherwise,  and  said:  "The  provision  cit- 
ed seems  to  refer  rather  to  original  acts  than 
to  those  which  are  only  amendatory;  but, 
supposing  It  to  apply  to  the  latter,  when  the 
amendment  in  its  title  points  not  only  to  the 
chapter  which  is  to  be  amended,  but  to  the 
very  section,  It  seems  to  us  to  amount  to  a 
sufficient  expression  of  the  object  of  the  law 
to  prevent  any  of  the  evils  which  the  con- 
stitutional provision  was  Intended  to  reme- 
dy." The  title  of  the  act  which  was  ques- 
tioned in  People  v.  Howard,  supra,  read  as 
follows:  "An  act  to  amend  chapter  163  of 
the  Revised  Statutes  of  1846,  being  chapter 
180  of  the  Complied  Laws,  entitled  'of  of- 
fences against  the  lives  and  property  of  in- 
dividuals.' "  Laws  1867,  p.  153.  The  amend- 
ment consisted  in  adding  to  the  chapter  a 
new  section.  In  its  opinion  the  court  said: 
"It  is  claimed  that  the  object  of  the  act, 
which  was  to  create  a  new  felony,  is  not  ex- 
pressed in  the  title;  that  an  amendment 
means  a  change  or  alteration  in  something 
already  existing,  and  does  not  mean  creation, 
or  the  bringing  in  of  substantially  new  mat- 
ter; and  that  the  precise  purpose  of  the  act 
sltould  have  been  clearly  stated  In  the  title. 
*  •  •  Acts  entitled  'Acts  to  amend  a 
named  act'  are  not  obnoxious  to  the  consti- 
tution, If  the  amendment  comes  fairly  with- 
in the  scope  of  the  title  of  the  original  act 
Nor  would  the  amendment  of  a  compiler's 
section,  if  the  subject-matter  of  the  section 
was  expressed  in  the  title.  But  it  Is  said 
that  the  chapters  and  sections  of  the  Com- 
piled Laws  have  no  titles,  the  titles  being 
placed  there  by  the  compilers,  and  not  by 


the  leglsIatnTe.  •  •  •  When  the  chapters 
are  referred  to,  and  they  are  Identical  in  sec- 
tions, and  the  title  as  used  by  the  compiler 
Is  substantially  stated,  and  an  amendment  Is 
proposed  to  such  chapter,  the  public  are  no- 
tified ttiat  a  change  Is  proposed  in  the  law 
relating  to  the  class  of  offenses  treated  of  in 
such  chapters,  and  that  amendments  may 
always  be  made  by  adding  a  new  section,  as 
an  act  is  amended  by  adding  a  new  sec- 
tion." 

It  is  further  contended  that  tlie  wet  to  un- 
constitutional because  It  hnposes  a  tax  with- 
out stating  the  tax,  or  the  object  of  It,  and  Is 
therefore  repugnant  to  section  16  of  article 
10  of  the  constitution,  which  provides  that 
"every  law  which  imposes,  continues,  or  re- 
vives a  tax,  shall  distinctly  state  the  tax 
and  the  object  to  which  it  is  to  be  applied, 
and  it  shall  not  be  sufficient  to  refer  to  any 
other  law  to  fix  such  tax  or  object"  So  ftu- 
as  I  am  aware,  this  particular  provision  of 
the  constitution  has  not  heretofore  been -re- 
viewed by  this  court  It  was  not  in  any 
constitution  of  the  state  prior  to  1868.  It 
appears  there  for  the  first  time.  It  is  true 
that  the  act  contains  a  tax.  Is  it  distinctly 
stated?  It  is  prescribed  to  be  "an  amount 
equal  to  the  amount  of  tax  that  may  be  lev- 
led  by  the  state  on  any  other  species  of 
property."  It  Is  made  exactly  the  same  as 
that  which  is  imposed  on  other  -property. 
Tong  men  are  required  to  pay  the  same  tax 
on  the  fair  value  of  the  oysters  taken  and 
sold  by  them  that  Is  paid  by  others  on  other 
property  of  the  same  value.  The  tax  is  ac- 
curately prescribed.  It  is  not  open  t»  mis- 
take or  doubt  It  is.  In  the  sense  of  the 
constitution,  distinctly  stated.  The  act 
specifically  and  definitely  fixes  the  amotuit 
of  the  tax,  and  In  this  respect  complies  with 
the  letter  and  purpose  of  the  constitutioual 
provision. 

Next,  as  to  the  object  of  the  tax.  It  is 
dalmed  that  this  is  new  legislation,  and  not 
an  amendment  of  a  former  law,  but  the  en- 
actment of  a  new  section,  and  that,  there- 
fore, it  imposes  a  tax.  But  this  is  a  mis- 
take. It  does  not  impose  a  new  tax.  It 
simply  continues  a  tax  already  existing  an<l 
in  force  when  the  act  was  passed.  The  very 
act  which  prescribes  the  tax  repeals  a  sec- 
tion of  the  Code  taken  from  the  act  of  1SS3- 
84  (chapter  254,  {  8),  which  fixed  the  same 
tax,  It  is  simply  the  substitution  by  the 
same  act  of  another  section  for  the  orljrinal 
section,  both  containing  the  same  tax.  The 
act,  therefore.  Instead  of  Imposing  a  tax. 
simply  continues  It.  We  have  already  seon. 
In  discussing  the  objection  to  the  title  of  the 
act,  that  where  an  act  is  amendatory  of  au 
orlg^lnal  act,  and  the  title  of  the  original  act 
is  sufficient  to  cover  the  matter  of  the 
amendment,  it  is  sufficient,  and  the  title  cf 
the  amendatory  act  becomes  unimportant. 
For  the  same  reason,  where  an  amendatory 
act  merely  continues  a  tax  without  stating 
the  object  to  which  It  Is  to  be  applied,    it 
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win  be  a  compliance  witb  the  constltntlonal 
proTlsion  If  the  original  act  which  Imposed 
the  tax  states  the  object  to  which  it  was  to 
be  applied.     Under  the  constitution,  the  title 
is  a  necessary  part  of  every  statute.     The 
tax  which  the  act  In  question  contlnnes  was 
Imposed  by  the  act  of  1883--84.    We  have 
only  to  refer  to  that  act  to  find  a  satisfactory 
answer  to  tbe  constltntlonal  objection  now 
urged.    It  is  entitled  "An  SiCt  for  the  preser^ 
vatlonof  oysters  and  to  obtain  revenue  forthe 
privilege  <rf  taking  themwithin  the  waters  of 
the  commonwealth."    The  object  of  the  tax 
Is  concisely  but  expressly  stated.    It  is  "to 
obtain  revenue."    What  is  "revenue"?    It  is 
tbe  income  which  a  state  collects  and  re* 
celves  Into  Ite  treasury,  and  is  appropriated 
for  the  payment  of  Its  expenses.     The  ob- 
ject of  the  act,  then,  was  to  raise  money  for 
the  support  of  tbe  government  of  the  state. 
It  is  concisely  defined  by  the  words  to  "raise 
revenue,"  but  by  that  phrase  the  object  of 
the  tax  Is  as  popularly  understood,  as  if  It 
had  been  declared  in  the  title  or  body  of 
the  act  that  the  object  was  to  raise  money 
for  the  current  expenses  of  the  government. 
While  the  act  of  1891-02  does  not  purport  to 
amend  the  act  of  188»-84,  but  the  Code,  yet 
it  is  that  act  as  put  into  the  Code  which  is 
in  reality  amended.     It  cannot  be  necessary, 
In  an  amendment  which  continues  a  tax  con- 
tained in  the  original  act  without  changing 
the  object  of  the  tax,  to  repeat  tbe  object 
The  statement  of  it  in  the  original  act  is 
sufficient     It  appears  from  section  2135  of 
chapter  87  of  the  Code,  where  the  act  of 
1883-84  was  Incorporated  Into  it  that  each 
Inspector  of  oysters  is  required  to  pay  all 
taxes  on  sales  of  oysters,  together  with  all 
fees  and  fines  collected  by  him,  'Into  the 
public  treasury,  to  the  credit  of  the  oyster 
fund."     This  section,   as  amended  and  re- 
enacted  by  the  act  of  1891-02,  uses  the  same 
language.    The  "oyster  fund"  here  referred 
to  is   merely  an  account  that  shows  upon 
the  credit  side  the  amount  of  taxes,  rents, 
fees,  and  fines  derived  from  oysters,  and  up- 
on  the  debit  side  the  expenses  Incurred  In 
sustaining  the  means  furnished  by  law  for 
their    presarvatlon    and    obtaining   revenue 
from  tliem.    It  is  simply  kept  for  the  infor- 
mation of  the  executive  of  the  state,  the  gen- 
eral assembly,  and  the  public,  in  order  that 
It   may   be  conveniently  seen  whether  oys- 
ters are  a  source  of  revenue  to  the  state, 
and.  If  so,  to  what  extent      It  has  no  refer- 
ence to  the  object  of  the  tax,  and  In  no  wise 
alters  or  affects  Its  object  as  expressed  In  the 
tlUe   of   the  act  of  1883-84,  or  diverts  the 
moneys  received  under  the  tax  from  the  pay- 
ment of  the  ordinary  and  current  expenses  of 
tbe  state.     The  tax  Is  distinctly  stated  In  the 
act.      And  there  can  be  no  mlsunderstand- 
ing  or  donbt  as  to  the  object  to  which  it  Is  to 
be  applied.     The  law  is  valid. 


The  constitution  of  New  York  contains  the 
same  provision  in  the  same  identical  words. 
It  has  been  construed  more  than  once  by  the 
courts  of  that  state,  and  liberally  Interpreted. 
It  came  before  the  supreme  court  of  New 
York  In  People  v.  Snpervls(»s  of  Orange  Co., 
27  Barb.  675,  where  the  act  prescribed  that 
the  money  raised  should  be  "paid  Into  the 
treasury  of  the  state,  to  the  credit  of  the 
general  fund."  It  was  objected  that  this  was 
not  a  sufficient  statement  of  the  object  to 
which  the  tax  was  to  be  applied,  as  required 
by  the  constitution,  but  the  court  held  other- 
wise, and  dadared  the  act  valid.  An  appeal 
was  taken  to  the  comrt  of  appeals  of  New 
York,  which  affirmed  the  Judgment  of  tbe 
supreme  court  Id.,  17  N.  Y.  235.  It  was 
again  before  the  supreme  court  of  New  York 
in  the  case  of  People  v.  National  Fire  Ins. 
Co.,  27  Hun,  188,  where  the  act  specified  that 
the  taxes  "shall  be  applicable  to  the  payment 
of  the  ordinary  and  currmt  expenses  of  tbe 
state."  It  was  hdd  that  this  sufflcientiy 
stated  the  object  of  the  tax.  These  decisions 
show  that  under  a  reasonable  and  fair  Inter- 
pretation of  this  provision  of  the  constitution 
It  is  sufficient  to  Indicate  generally  the  pur- 
pose to  which  the  tax  is  to  be  applied;  other- 
wise It  would  be  necessary,  after  having 
stated  the  tax,  and  the  fund  to  which,  when 
collected  and  paid  into  the  treasury,  It  is  to 
be  credited,  to  go  further,  and  specify  the 
persons  to  whom,  and  the  purposes  for  which, 
it  should  be  disbursed.  It  was  well  said  by 
the.  court  In  one  of  tbe  cases  cited  above  that 
If  this  were  necessary,  "every  tax  bill  would 
then  be  an  appropriation  bill  also,"—*  re- 
quirement that  would  be  of  infinite  embar- 
rassment to  the  government,  and  practically 
deprive  the  legislature  of  all  power  to  raise 
money  by  taxation.  Every  law  enacted  by 
the  legislature  is  presumed  to  be  in  conformi- 
ty with  the  constitution,  until  the  contrary 
Is  shown,  and  it  devolves  on  blm  who  al- 
leges its  Invalidity  to  show  it  It  Is  a  grave 
responsibility  for  a  court  or  Judge  to  pro- 
nounce a  solemn  and  deliberate  act  of  the 
sovereign  lawmaking  power  unconstitutional 
and  void.  It  should  never  be  done  In  a 
doubtful  case,  and  especially  where  no  great 
principle  of  liberty  or  the  security  of  prop- 
erty "enshrined  in  the  constitution  of  the 
United  States  and  repeated  in  that  of  the 
state"  is  Involved,  but  only  some  rule  of  leg- 
islative action.  When  it  is  done,  the  conflict 
between  the  c<Mistltutlon  and  the  law  must 
be  clear  and  palpable.  To  doubt  is  to  affirm 
the  validity  of  the  law.  Tbe  statute,  which 
has  been  assailed  on  so  many  constitutional 
grounds,  Is,  at  least  not  to  my  mind,  In  plain 
and  palpable  confiict  with  the  constitution. 
The  result  is  that  the  Judgment  of  the  county 
court  of  Qloncester  county  must  be  reversed 
and  annulled,  and  the  demurrer  to  the  in- 
dictment overruled. 
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(Sapreme  Court  of  Appeals  of  Virginia.     March 

21, 1895.) 
Probecctiom  for  Hcrdbk— Etidencb — New  Tki- 

Alr— TbkHS  or  CODRT— JURISDICTIOir — FbE- 
lUMFTIONI  OH  AFPBAU 

1.  The  fact  that  one  term  of  conrt  passed 
without  an  order  in  a  criminal  case  does  not 
show  a  denial  of  the  right  of  accused  to  a 
speedy  trial. 

2.  Thongh  Code,  {  8046,  prorides  for  month- 
ly terms  of  the  countr  court,  as  sections  3018 
and  3122  contemplate  the  omission  of  a  regular 
term,  the  supreme  court  will  not  presume  that 
a  term  was  neld  In  a  certain  month,  so  aa  to 
exclude  the  record,  as  being  incomplete,  it  being 
silent  as  to  such  term. 

3.  The  circuit  court,  after  acquiring  juris- 
diction to  try  defendant,  by  his  election  to  be 
tried  thereby,  cannot  remand  the  case  to  the 
county  court,  even  on  the  prisoner's  motion. 

4.  On  a  prosecution  of  one  for  drowning 
persons  by  boring  holes  in  a  boat,  evidence 
that  defendant  possessed  an  anger  of  the  size 
of  the  holes  in  the  boat  is  admissible. 

5.  The  state  may  show  that  a  prisoner,  at 
times  and  places  other  than  those  charged  in 
the  Indictment,  attempted  to  kill  deceased. 

6.  The  state  may  show  that  defendant  stat- 
ed to  relatives  of  deceased  that  the  latter  had 
heart  disease,  and. was  liable  to  die  at  any  time. 

7.  Death  by  criminal  violence  having  been 
proven  by  direct  evidence,  or  proof  of  death  be- 
ing so  strong  as  to  produce  moral  certainty, 
the  criminal  agency  may  be  established  by  <dr- 
cumstantial  evidence. 

8.  When  affidavits  are  filed  to  secure  a 
new  trial  on  account  of  afterdiscovered  evi- 
dence, the  state  may  file  counter  affidavits  in 
opposition. 

9.  To  secure  a  new  trial  for  after-discovered 
evidence,  the  evidence  must  be  discovered  after 
the  trial,  and  be  such  that  it  could  not  have 
been  discovered  before  by  reasonable  diligence. 

10.  The  after-discovered  evidence  must  be 
material,  and  such  as  ought  to  produce  the  op- 
posite results,  on  the  merits. 

11.  Defendant,  who  lived  with  deceased  and 
his  wife,  suggested  to  deceased  and  another, 
*rho  were  unaole  to  swim,  a  trip  across  a  river, 
to  teke  a  bee  tree.  They  crossed  the  river  to 
the  bee  tree,  but  did  not  take  it,  and  on  their 
return,  while  the  other  two  were  sitting  with 
their  backs  to  defendant,  the  boat  filled  with 
water,  and  they  were  drowned.  The  boat,  on 
being  afterwards  found,  contained  three  holes, 
freshly  bored,  under  defendant's  seat,  which 
answered  in  size  to  an  auger  owned  by  defend- 
ant. Defendant  consented  to  assist  in  the  in- 
vestigation of  the  drowning  only  when  threat- 
ened with  arrest,  and  his  conduct  after  the 
drowning  was  very  suspicious.  Some  time  be- 
fore the  drowning  he  had  purchased  strychnine, 
and  deceased  had  exhibited  signs  of  being  poi- 
soned after  drinking  with  him,  and  defendant 
had  remarked  several  times  that  deceased  had 
heart  failure,  and  would  die  suddenly.  Defend- 
ant was  criminaliy  intimate  with  the  wife  of 
deceased  both  before  and  after  the  latter's 
death.  Held,  that  a  verdict  of  murder  in  the 
first  degree  was  justified. 

Error  to  circuit  ootirt  Henrico  county. 

Philip  N.  Nlcbolaa  was  convicted  of  mur- 
der, and  brings  error.     Afflnned. 

D.  O.  Richardson  and  Smith  &  Moncure, 
for  plaintiff  in  error.  R.  Taylor  Scott,  Atty. 
Oen.,  C.  R.  Sands,  and  Oea  D.  Carter,  for  the 
Commonwealth. 

1  Reported  by  F.  &  Klrkpatrick,  Esq.,  of  the 
Lyncfabnrg  bar. 


HARRISON,  J.  Philip  N.  Nicholas  was 
indicted  in  the  coonty  conrt  of  Henrico  on  the 
24tta  day  of  December,  1802,  charged  with 
the  morder  of  James  Mills  and  William  Jud- 
son  WUkerson.  He  elected  to  be  tried  in  the 
circuit  conrt  of  Henrico  connty,  and,  after  a 
protracted  trial  In  that  court,  was,  on  the  11th 
day  of  October,  1893,  found  guilty  of  murder 
In  the  first  degree,  and  on  the  2lBt  day  of  De- 
cember, 1893,  was  sentenced  to  be  hong. 
From  this  judgment  of  the  circuit  court  be 
obtained  a  writ  of  oror  to  this  court  The 
numerous  exceptions  taken  to  the  mllng  of 
the  circuit  court  are  so  imperfectly  arranged 
and  numbered  in  the  record  that  it  will  be 
neceesary  t»  disregard  this  lack  of  order.  In 
considering  the  various  questions  now  to  be 
disposed  of. 

1.  There  is  an  exception  to  the  action  of  the 
circuit  court  in  refusing  to  reject  the  record 
of  the  county  court,  upon  the  ground  that  said 
record  was  incomplete.     It  appears  that  while 
the  case  was  pending  in  the  county  court,  and 
before  the  prisoner  bad  elected  to  be  tried  in 
the  circuit  court,  it  was  continued,  on  motion 
of  the  commonwealth,  until  the  next  term  of 
the  county  court,  and  fixed  for  trial  on  the 
20th  day  of  February,  1893.    The  record  Is 
silent  as  to  what,  if  anything,  was  done  at 
the  February  term,  1893.     So  far  as  appears, 
the  next  action  In  the  case  was  at  the  March 
term,  1893,  when  the  prisoner  was  arraigned, 
and  elected  to  be  tried  in  the  circuit  court. 
It  fa)  insisted  that  the  prisoner  was  entitled 
to  a  speedy  trial,  and  that  the  record  should 
show  on  whose  motion  the  case  was  continued 
at   the   Febriu'Ty   term,    1893,— whether    the 
continuance  was  for  good  cause,  or  upon  the 
motion  of  the  commonwealth,— so  that  the  ap- 
pellate court  could  ascertain  whether  the  pris- 
oner bad  been  denied  his  right  to  a  speedy 
triaL    In  the  first  place,  this  allegation    is 
wholly  immaterial,  under  the  circumstances 
disclosed  in  this  record.     The  statute  guaran- 
ties to  the  accused  a  speedy  trial  by  providing 
for  their  discharge  if  four  terms  of  a  county 
court  elapse  without  a  trial,  unless  the  record 
shows  the  case  to  have  been  continued  for 
some  one  of  the  enumerated  reasons  therein 
set  forth,  but  the  fact  tliat  one  term    has 
passed  without  an  order  in  the  case  la  not  a 
denial  of  the  right  of  the  accused  to  a  speedy 
trial.     Section  4047  of  the  Code,  as  amended 
by  Acts  1893-04,  p.  464.     This  exception  may 
be   disposed   of    upon   this    further    ground- 
There  is  no  mention  in  the  record  that  any 
county  court  was  held  for  Henrico  county  in 
February,   1893.     Section  3045  of  the  Code 
provides  that  there  shall  be  monthly  terma  of 
the  county  court;   but  sections  3049  and  3122 
of  the  Code  contemplate  that  a  regular  term 
of  a  court  may  not  be  held  at  all,  and  section 
3123  provides  that  when  the  court  falls  to  sit 
on  any  day  appointed  for  It,  or  to  whlcb  It* 
may  have  adjourned,  there  shall  be  no  discon- 
tinuance, and  that  all  matters  ready  for  the 
court  to  act  upon,  if  It  bad  been  held,  on  any 
such  day,  shall  be  in  the  same  condition,  and 
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have  tbe  same  effect,  as  if  continaM  to  tbe 
next  court  In  course.  It  not  appearing  that 
a  court  was  held  for  the  county  of  Henrico  In 
February,  1893,  It  may  be  that  for  good  and 
euffldent  reasons,  contemplated  by  law,  no 
February  term  of  said  court  was  held,  and 
under  section  312S,  quoted  above,  the  pris- 
oner's case  stood  continued  until  the  next  reg- 
ular term,  which  was  In  March.  The  pris- 
oner suffered  no  loss  of  right  to  a  speedy  trial 
by  reason  of  the  court  not  holding  a  February 
term.  There  was  therefore  no  error  in  the 
refusal  of  the  circuit  court  to  reject  the  record 
on  the  ground  that  it  was  incomplete,  in  be- 
ing silent  as  to  tbe  February  term,  1803. 

2.  Several  bills  of  exception  raise  in  dif- 
ferent forms  the  same  question, — as  to  the 
lawfulness  of  the  county  court's  action  at  Its 
June  term,  1803.    The  prisoner  having  elect- 
ed to  be  tried  in  the  circuit  court,  his  case 
was  called  for  hearing  at  the  May  term,  1803, 
when  he  moved  the  court  to  remand  bis  case 
to  the  county  court  because  the  transcript 
of  the  record  sent  to  the  circuit  court  did  not 
contain  the  writ  of  venire  facias  which  is- 
sued for  tbe  grand  jurors  who  found  the  in- 
dictment, nor  the  sheriff's  return  thereon, 
tbe  prisoner  desiring  to  inspect  said  papers 
and  to  move  to  quash  tbe  same.    This  mo- 
tion the  circuit  court  sustained,  and  ordered 
that  the  case  be  remanded  to  the  county 
court,  and  that  the  prisoner  be  remanded  to 
jail,  and  taken  before  the  county  court    At 
the  June  term,  1893,  the  prisoner  was  taken 
before  the  county  court,  and  on  motion  of 
the  commonwealth's  attorney  an  order  was 
entered  directing  the  venire  facias  summon- 
1ns  the  grand  Jury,  and  the  sheriff's  return 
thereon,  to  be  copied,  and  certified  to  the 
circuit  court,  and  remanding  the  prisoner 
back  to  that  court     It  is  tills  action  of  tbe 
county  court  that  is  complained  of  In  the  ex- 
ceptions   under    consideration.     When    the 
case  was  called  for  trial,  on  Octolier  5,  1893, 
the  prisoner  moved  the  court  to  quash  this 
record  of  the  county  court,  contending  that 
after  he  Itad  elected  to  be  tried  in  the  circuit 
court  the  county  court  could  make  no  order 
in  the  case;  that,  if  it  could,  it  might  alto- 
gether change  the  record,  and  deprive  the 
prisoner  of  his  rights.     The  couit  properly 
overruled  the  motion.     The    circuit    court, 
liavlng  acquired  jurisdiction  to  try  the  pris- 
oner, had  no  power  to  remand  tbe  case  to 
the  county  court  for  any  purpose,— not  even 
on   the  motion  of  the  prisoner  himself,  as 
was  the  case  here;  and  its  order  remanding 
said  prisoner  was  a  nullity,  and  the  prisoner 
veas  never,  after  bis  election  to  be  tried  in 
tbe  circuit  court,  in  point  of  law,  out  of  that 
court     If  tbe  county  court  had  failed  to  cer- 
tify any  part  of  the  record,  the  duty  of  the 
circuit  court  was  to  have  the  record  certi- 
fied up  as  the  law  directed.    Howell  v.  Com., 
86  Va.  817,  11  S.  B.  288. 

3.  There  is  an  exception  to  the  action  of 
tbe  circuit  court  in  overruling  petitioner's 


motion  to  quash  tbe  venire  facias  Issued  for 
summoning  the  grand  jury  by  which  the  in- 
dictment against  him  was  found,  and  the  re- 
turn thereon.  No  ground  has  been  assigned 
In  the  petition  or  at  l>ar  in  support  of  tbis 
motion,  and,  none  appearing  to  the  court  it 
was  properly  overruled. 

4.  An  exception  is  taken  to  the  action  of 
the  court  in  refusing  to  quash  the  Indict- 
ment against  the  prisoner,  and  overruling 
petitioner's  demurrer  to  same.  This  excep- 
tion is  without  merit  No  sufficient  reason 
being  suggested  why  the  motion  should  pre- 
vail, and  tbe  court  perceiving  no  error  in  the 
form  of  the  Indictment  the  motion  was 
properly  overruled. 

5.  Elxception  is  taken  to  the  action  of  the 
circuit  court  in  refusing  to  quash  the  venire 
facias  under  which  tbe  jury  was  summoned 
for  tbe  trial  of  tbe  prisoner,  and  the  return 
thereon.  It  is  insisted  that  the  judge  of 
the  circuit  court  should  have  made  up  and 
furnished  tbe  list  of  jurors  for  the  trial  of 
the  prisoner.  It  appears  from  the  record 
tliat  the  venire  facias  was  Issued  by  the  clerk 
of  the  circuit  court  of  Henrico  county,  and 
directed  to  tbe  sheriff  of  that  county,  com- 
manding him  to  summon  before  the  circuit 
court  of  Henrico  county,  on  tbe  2d  day  of 
October,  1803  (being  the  first  day  of  the  fall 
term  of  tliat  court);  20  persons  of  said  coun- 
ty, to  be  taken  from  a  list  to  be  furnished 
said  sheriff  by  the  court  of  said  county, 
"who  reside  remote  from  tbe  place  where  the 
felony  Is  charged  to  have  been  committed, 
of  which  Philip  N.  Nicholas  is  accused,  and 
who  are  qualified  in  other  respects  to'serve 
as  jurors,  to  recognize  on  their  oaths  wheth- 
er the  said  Philip  N.  Nicholas  be  guilty  of 
the  felony  aforesaid  or  not,  and  liave  then 
and  there  the  names  of  said  persons  and  this 
writ"  The  names  of  the  20  persons  sum- 
moned are  attached  to  the  writ  and  the  fol- 
lowing return  of  the  sheriff  indorsed  there- 
on: "By  virtue  of  tbe  foregoing  writ  I  sum- 
moned the  alwve-named  persons  from  a  list 
furnished  me  by  tbe  judge  of  the  county 
court  of  Henrico  county."  Comparing  this 
writ  with  the  law  regulating  the  summon- 
ing of  a  jury  for  the  trial  of  a  case  of  fel- 
ony, and  it  is  hard  to  conceive  of  the  law 
l>eing  more  literally  complied  with.  Sections 
401C  and  4018  of  the  Code  of  1887  provide 
that  the  clerk  of  any  court  in  which  the 
trial  of*a  case  of  felony  is  to  be  had  shall, 
as  soon  as  may  be,  issue  a  venire  facias  di- 
rected to  the  officer,  requiring  him  to  sum- 
mon 20  jurors  for  such  trial,  from  a  list  to 
be  furnished  him  by  the  court  of  such  coun- 
ty, or  corporation,  or  the  judge  thereof,  re- 
siding remote  from  the  place,  etc.  Language 
ctfnld  hardly  be  plainer  that  the  circuit  court, 
as  In  the  case  before  us,  is  to  issue  its  venire 
facias,  directed  to  the  officer  of  said  court, 
who  Is  to  summon  20  persons  from  a  list  to 
be  furnished  bim  by  the  county  court,  or  the 
judge  thereof.  This  is  exactly  what  was 
done,  and  there  was  no  error  in  the  court's 
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refusal  to  quash  the  writ  and  the  rotnm 
thereon. 

6.  This  exception  is  to  the  action  of  the 
court  in  admitting  evidence  showing  the  pos- 
session by  the  accused  of  an  auger  corre- 
sponding in  size  to  the  holes  In  the  boat. 
The  prisoner  is  charged  with  having  mur- 
dered James  Mills  and  William  J.  WUkeraon 
by  drowning  them  in  James  river  while 
crossing  in  a  boat  which  Is  afterwards  found 
to  have  three  holes  bored  in  it,  which,  ac- 
cording to  the  prisoner's  own  admission, 
caused  the  water  to  fill  the  boat,  and  there- 
by drown  the  deceased.  The  object  of  the 
evidence  was  to  connect  the  accused  with 
the  crime  by/ihowlng  that  he  was  the  own- 
er of  an  auger  corresponding  in  size  to  the 
holes  in  the  boat.  It  is  always  pertinent  to 
show,  as  one  element  connecting  an  accused 
person  with  the  crime  charged,  that  he  pos- 
sessed the  tools  and  Instruments  by  which 
the  crime  had  l>een  committed,  and  the  court 
properly  admitted  the  testimony. 

7.  This  exception  is  to  the  action  of  the 
court  in  admitting  the  evidence  showing 
that  the  prisoner  had  bought  strychnine,  and 
turned  it  over  to  the  wife  of  James  Mills,— 
one  of  the  drowned  men,— requesting  her  to 
administer  it  to  her  husband  in  milk  or  cof- 
fee, explaining  that  one  grain  would  kill  a 
man,  and  that  about  this  time  James  Mills 
had  tliree  or  four  violent  attacks  of  sickness 
suggesting  poisoning  by  strychnine,  and  that 
at  least  two  of  these  attacks  were  immedi- 
ately after  Mills  had  been  given  some  dose  or 
mixture  by  the  prisoner.  The  testimony  es- 
tabllstied  the  fact  that  criminal  relations  ex- 
isted between  the  wife  of  James  Mills  and 
the  prisoner,  and  the  object  of  the  evidence 
objected  to  was  to  show  tliat  the  prisoner 
bad  on  recent  occasions,  previous  to  the 
drowning,  attempted  to  take  the  life  of 
James  Mills.  While  It  is  true  that  the  state, 
for  the  purpose  of  showing  that  the  defend- 
ant would  be  likely  to  commit  the  crime 
charged,  cannot  prove  that  he  committed 
other  like  crimes  against  anotlier  person,  it 
is  nevertheless  competent  to  show  tliat  the 
accused  made  previous  attempts  on  the  life 
of  the  same  person.  It  shows  animus  and 
intent  It  rebuts  the  theory  of  accident. 
Previous  threats  are  undoubtedly  adralsslblo. 
Then,  certainly,  previous  attempts  upon  the 
life  of  deceased  by  the  accused  are  more 
l)ertlnent  to  show  his  animus  and*  intent. 
"In  cases  of  homicide  it  has  always  l>een 
competent  to  show  the  conduct  and  the  feel- 
ings of  the  prisoner  towards  his  victim,  and 
proof  that  he  had  made  previous  threats  or 
attempts  to  kill  his  victim  has  always  been 
received."  People  v.  Jones,  80  N.  Y.  667,  2 
N.  E.  49,  citing  3  Russ.  Crimes  (9th  Ed.)  28S; 
Rose.  Or.  Ev.  (7th  Ed.)  18;  Whart  Horn.  (2d 
Ed.)  {693;  2  Colby,  Or.  Law,  193.  Evi- 
dence of  such  facts  is  received,  not  because 
8uch  facts  give  rise  to  a  presumption  of  law 
of  guilt,  but  because  from  them.  In  connec- 
tion with  other  circumstances,  guilt  maybe  in- 


ferred. 1  Oreenl.  Ev.  latter  danse,  i  53,  note  h. 
"On  the  trial  of  an  Indictment  for  murder, 
former  grudges  and  antecedeot  menaces  are 
admitted  to  be  given  in  evidence  as  proof  of 
the  prlBoner'a  malice  against  the  deceased." 
3  Russ.  Crimes  (9th  Ed.)  28S.  In  the  Case  of 
Harris  (decided  by  the  supreme  court  of  New 
York  in  1893),  the  court,  in  sustaining  the 
admIsBl<xi  of  evidence  of  prior  acts,  said,  "If 
the  depraved  acts  oflTered  to  be  shown  evi- 
dence or  throw  light  upon  motive,  they  be- 
come admissible."  136  N.  Y.  449,  33  N.  K. 
65.  The  previous  threats  and  attempts  to 
take  the  life  of  James  Mills  were  evidence 
tending  to  show  that  the  accused  had  laag 
deliberated  upon  the  subject;  that  he  had 
conceived  the  purpose  of  taking  the  life  of 
deceased  before  the  day  It  was  taken,— and 
they  were  competent  evidence  both  upon  the 
question  of  deliberation  and  premeditatiol]. 

8.  This  exception  Is  to  the  action  of  the 
trial  court  In  admitting  evidence  going  to 
show  that  shortly  before  the  drowning,  and 
about  the  time  of  the  attempts  at  poisoning, 
the  prisoner  stated  to  three  or  four  different 
persons  in  the  neighborhood,  and  among  the 
friends  and  relaUves  of  Mills,  that  "MUls 
had  heart  disease,  and  was  liable  to  die  at 
any  time."  Such  evidence  as  this  Is  always 
admissible,  under  the  circumstances  attend- 
ing Its  Introduction  into  this  case.  Wharton, 
in  his  work  on  Criminal  Evidence,  says.  In 
connection  with  such  evidence  as  this  "may 
be  noticed  false  representations  as  to  the 
state  of  another  person's  health,  with  the  in- 
tention of  preparing  the  relatives  for  the 
event  of  sudden  death,  and  to  diminish  the 
surprise  and  alarm  which  attend  its  occur- 
rence. It  may  also  be  noticed  that  persons 
contemplating  secret  assassination  are  apt. 
as  part  of  their  scheme,  to  throw  out  dark 
hints,  spread  rumors,  and  utter  prophecies 
relative  to  the  impending  fate  of  their  in- 
tended victim."   Whart  Cr.  Ev.  (9th  Ed.)  1 754. 

It  is  contended  by  counsel  for  prisoner 
that  all  the  evidence  considered  under  the 
last  three  exceptions,  if  admissible  at  any 
time,  was  not  admissible  until  the  corpus 
delicti  had  been  clearly  proven;  that  the 
commonwealth,  to  establish  the  corpus  de- 
licti, should  prove,  not  only  that  the  parties 
alleged  to  have  been  murdered  were  dead, 
but  that  such  death  was  caused  by  the  crim- 
inal agency  of  another.  If  the  contention 
of  counsel  was  sound,  there  could  be  no  con- 
viction upon  circumstantial  evidence;  Where 
the  criminal  agency  of  the  accused  is  to  be 
established  by  circumstantial  evidence,  it 
can  only  be  done  by  proving  the  circum- 
stances. In  every  criminal  prosecution 
there  are  two  fundamental  and  essential 
facts  to  be  established:  First  that  the  par- 
ty alleged  to  have  been  murdered  is  dead; 
and,  second,  that  the  death  was  brongrtat 
about  by  the  criminal  agency  of  another. 
The  corpus  delicti  is  a  material  fact  to  be 
established  in  every  criminal  prosecution. 
In   Smith's   Case.  21   Grat   803,   this   court 
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says:  "The  material  fact  in  every  criminal 
prosecution  is  tbe  corpna  delicti  Proof  of 
tbe  charge.  In  criminal  cases,  InTcdvea'  the 
proof  of  two  distinct  propositions:  First, 
that  tbe  act  Itself  waa  done;  and,  secondly, 
that  It  was  d<me  by  the  person  charged.  In 
murder  the  corpus  delicti  has  two  compo- 
nents,—death  as  the  result,  and  the  criminal 
agency  of  another  as  tbe  means.  It  la  only 
when  the  first  (that  is,  death  by  criminal 
Tloleace)  has  been  proved,  either  by  direct 
evidence  of  witnesses  who  have  seen  and 
identified  the  body,  or  when  proof  of  the 
death  la  so  strong  and  int^ise  as  to  produce 
tlie  full  assurance  of  moral  certainty,  that 
the  other  (the  criminal  agency)  can  be  estab- 
lislied  by  circtunstantlal  evidence."  See, 
also.  Dean's  Case,  32  Grat  912.  In  3  Greenl. 
Ev.  i  30.  tbe  author  says,  "The  death  and 
the  identity  of  tbe  body  being  established, 
it  is  necessary,  in  the  next  place,  to  prove 
that  tbe  deceased  came  to  his  death  by  the 
unlawful  act  of  another  person."  Applying 
these  principles  to  the  case  under  ccTnsidera- 
tlon,  we  iterceive  no  error  in  the  introduction 
of  the  evidence  objected  to  by  the  prisoner. 
The  death  and  Identity  of  tbe  persons  al- 
leged to  have  been  murdered  were  fully 
proven;  that  they  came  to  tbelr  death  by 
drowning  was  shown  by  abundant  expert 
testimony;  and,  in  the  language  of  the  learn- 
ed author  Just  quoted,  it  was  necessary.  In 
the  next  place,  to  prove  that  tbe  deceased 
came  to  their  death  by  the  tmlawful  act  of 
another  person.  And  this  the  commonwealth 
was  proceeding  to  do,  by  tbe  Introduction  of 
the  evidence  objected  ta 

9.  Bxoeption  is  taken  to  the  evidence  of  Mrs. 
Mills  as  to  a  "fuss"  between  her  husband, 
James  Mills,  and  the  prisoner,  on  the  ground 
ttiat  sacta  evidence  was  hearsay,  and  there- 
fore inadmissible.  Tills  was  a  trifling  matter 
about  a  half  day's  work,  and  could  not  have 
been  a  material  consideration  In  the  case, 
and  tbe  evidence  of  Mrs.  Mills  on  this  point 
shows  that  she  did  hear  whatever  "fnss" 
there  was.  The  only  hearsay  part  of  the 
remark  was  the  witness'  saying,  "Mr.  Mills 
told  me,  when  he  came  out  of  the  room,  tliat 
they  baid  compromised  the  matter."  It  was 
important  for  the  prisoner  to  show  that  the 
trouble  bad  beoi  settled  between  them,  and 
therefore  tbe  remark  of  Mrs.  Mills  that  her 
husband  said  it  had  been  compromised  could 
not,  in  any  possible  sense,  be  prejudicial  to 
tbe  accused. 

10.  Eixceptitm  is  taken  to  tbe  action  of  the 
court  in  refusing  to  give  the  Instructions  ask- 
ed for  by  tbe  prisoner,  and  in  giving  others 
in  Ilea  tbereof.  It  is  unnecessary  to  com- 
moit  upon  the  merits  or  demerits  of  the 
11  instmctfons  asked  for  by  the  prisoner,  for 
the  reason  that  tlie  instructions  given  by  the 
court  clearly  and  fairly  lay  down  the  law 
applicable  to  the  case;  they  completely  cover 
every  point  propw  to  be  guarded,  and  liberal- 
ly expound  the  law  as  to  every  phase  of  the 
prisoner's  rights. 


11.  Exception  Is  taken  to  the  action  of  tbe 
court  in  overruling  the  prisoner's  motion 
in  arrest  of  judgment  upon  affidavits  intro- 
duced to  show  a  failure  of  territorial  Juris- 
diction, it  being  contended  that  the  point 
in  the  river  where  tbe  drowning  occurred 
was  in  Goochland,  and  not  in  Henrico,  coun- 
ty. The  evidence  is  conclusive  that  the 
drowning  occurred  in  Henrico  county,  and 
this  motion  was  properly  overruled. 

12.  Exception  la  taken  to  the  action  of  tbe 
court  in  overruling  the  prisoner's  motion  in 
arrest  of  judgment  on  the  ground  of  after-dis- 
covered evidence,  which  motlan  was  support- 
ed by  affidavits,  and  for  receiving  and  consid- 
ering cotmter  affidavits  filed  by  tbe  common- 
wealth at  the  time  appellant  filed  his  affida- 
vits. Motions  for  new  trials  are  governed 
by  the  same  rules  in  criminal  as  In  civil  cases. 
Grayson  v.  Com.,  6  Grat  712.  The  applica- 
tion for  a  new  trial  is  addressed  to  the  aotmd 
discretion  of  tbe  court,  and  baaed  upon  the 
ground  that  there  has  not  been  a  fair  trial 
upon  the  merita  I  can  see  no  good  reason 
why  counter  affidavits  cannot  be  filed  for  the 
purpose  of  showing  that  the  alleged  ground 
for  a  new  trial  has  no  existence.  Counter 
affidavits  may  properly  be  received  in  opposi- 
tion to  a  motion  for  a  new  trial  on  tbe  ground 
of  newly-discovered  evidence.  Finch  v. 
Green,  16  Minn.  365  (Gil.  815).  The  evidence 
of  J.  T.  Lewis  shows  that  on  the  10th  of  Sep- 
tember, 1892,  he  sold  the  prisoner  strychnine; 
that  the  prisoner  objected  to  giving  bis  name 
and  having  it  entered  on  the  books  as  re- 
quired by  law,  but  that  be  required  him  to  do 
so;  that  witness  made  tbe  memorandum  in 
the  book,  in  his  own  handwriting,  as  follows: 
"Price,  20  cts.;  name  of  poison,  strychnine; 
quantity,  one  drachm;  for  what  purpose,  to 
kill  rats  and  dogs;  age,  45;  color,  white; 
name  of  purchaser,  P.  N.  Nicholas;  residence, 
Sabot  Island,  Goochland  Co.;  by  whom  dis- 
pensed, J.  T.  Lewis."  Now,  tbe  after-discov- 
ered evidence,  upon  which  the  coturt  is  asked 
to  give  a  new  trial,  is  tbe  affidavit  of  Walter 
F.  Phillips,  a  former  clerk  in  this  drug  store, 
who  at  the  time  of  the  affidavit  lived  in  Rad- 
ford, Va.,  to  the  efTect  that  Lewis  did  not 
sell  the  poison,  as  the  memorandum  shows, 
but  tliat  he  (PhiUlps)  sold  it,  and  that  Nicho- 
las afterwards  returned  it  Messrs.  D.  C. 
Richardson  and  H.  M.  Smith,  counsel  for 
prisoner,  file  a  joint  affidavit  that  after  they 
learned  of  this  evidence  they  made  diligent 
effort  to  find  W.  F.  Phillips,  but  were  unable 
to  do  so  before  the  trial.  The  prisoner  files 
the  affidavit  of  the  jailer,  which  shows  that 
the  prisoner  told  him,  a  month  or  two  after 
be  was  put  in  jail,  that  they  were  after  him 
about  that  poison,  and  said  he  had  taken  it 
back.  This  affidavit  also  says  the  prisoner 
told  him  at  that  time  that  he  had  bought  the 
poison  from  J.  T.  Lewis,  which  Is  one  of  the 
points  in  dispute  between  Lewis  and  FhilUps. 
From  this  affidavit  it  would  appear  that  the 
prisoner  knew  for  eight  months  before  the 
trial  that  the  commonwealth  would  Introduce 
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the  evidence  about  bis  purchase  of  this  poi- 
son. Lewis  flies  a  counter  affidavit  in  which 
he  says,  "There  can  be  no  mistake  about  my 
having  sold  the  poison  to  P.  N.  Nicholas,  or 
about  the  fact  that  It  was  never  returned  to 
my  store  after  it  was  taken  away  by  him." 
The  circumstances  controlling  the  granting  of 
new  trials  upon  the  ground  of  after-discover' 
ed  evidence  have  been  so  often  laid  down  by 
this  court  that  it  would  seem  to  be  useless  to 
repeat  them  here.  They  are  familiar  to  the 
profession,  and  may  be  summed  up  thus:  (1) 
The  evidence  must  have  been  discovered  since 
the  trial;  (2)  it  must  be  evidence  that  could 
not  have  been  discovered  before  the  trial  by 
the  exercise  of  reasonable  diligence;  (3)  it 
must  be  material  in  Its  object,  and  snch  as 
ought,  on  another  trial,  to  produce  an  op- 
posite result,  on  the  merits;  (4)  It  must  not 
be  merely  cumulative,  corroborative,  or  collat- 
eral. 4  Minor,  Inst,  pt  1,  pp.  758,  758;  St 
John's  Bx'ra  y.  Alderson,  32  Gtat  140,  143; 
Wynne  v.  Newman's  Adm'r,  75  Va.  817; 
Whitehnrst  v.  Com.,  79  Va.  556,  etc.  Apply- 
ing these  well-settled  axioms  to  this  case,  and 
it  appears  that  the  evidence  was  known  to 
both  the  prisoner  and  ills  counsel  before  the 
trial.  Without  for  a  moment  doubting  that 
learned  counsel  used  what  they  considered 
reasonable  diligence  to  find  W.  F.  PhlUipe, 
who  lived  in  Radford,  still  it  was  not  such 
diligence  as  the  law  requires.  And,  further, 
they  could  have  moved  the  court  for  a  con- 
tlnnance  of  this  case,  in  order  that  they  might 
have  additional  time  in  which  to  try  and 
find  the  witness,  but  they  did  not  do  this. 
The  newly-discovered  evidence  must  be  mate- 
rial in  its  object,  and  such  as  ought,  on  an- 
other trial,  to  produce  an  opposite  result,  on 
the  merits.  Would  the  new  evidence,  as  dis- 
closed by  these  afCldavlts,  avail  to  produce 
an  opposite  result,  on  the  merits?  I  think  not 
The  most  that  it  does  Is  to  raise  a  question  of 
veracity  between  the  druggist  Lewis,  and 
his  clerk,  Phillips,  as  to  whether  the  poison 
was  returned,  as  alleged,  with  the  great  pre- 
ponderance of  evidence  in  favor  of  the  accu- 
racy of  the  testimony  of  Lewis.  But,  sup- 
pose the  Jury  should  brieve  that  the  poison 
was  returned.  Would  that  necessarily,  or 
even  probably,  affect  the  result?  Does  not 
the  important  and  material  point  establish- 
ed by  this  evidence,  in  any  event  remain, 
namely,  that  the  prisoner  had  this  poison,  or 
some  other,  at  the  house  of  the  deceased. 
Mills,  and  that  he  produced  It,  and  explained 
to  Mrs.  Ann  A.  Mills,  wife  of  deceased,  that 
a  grain  of  It  In  milk  or  coltee,  would  kill  any 
man,  and  asked  her  to  give  it  to  her  husband? 
This  shows  his  purpose  or  desire  to  destroy 
the  deceased,  and  it  is  a  matter  of  very  little 
consequence  wheth«-  the  poison  was  returned 
afterwards  or  not  The  evidence  olTered  as 
newly  discovered  Is  not  admissible  upon  any 
of  the  grounds  regulating  the  granting  of  new 
trials,  and  there  was  no  error  in  the  circuit 
court's  refusal  to  grant  a  new  trial  upon  the 
ground  of  after-discovered  evidence. 


13.  Exception  is  taken  to  the  action  of  the 
circuit  court  in  refusing  to  set  aside  the  ver- 
dict of  the  Jury,  as  contrary  to  the  law  and 
the  evidence^  A  new  trial  asked  on  the 
ground  that  the  verdict  is  coatrary  to  the 
evidence  ought  to  be  granted  only  in  a  case 
of  plain  deviation  from  -  right  and  Justice. 
And  this  court  will  set  aside  a  verdict  on 
such  a  motion,  only  in  a  case  where  the  Jury 
have  plainly  decided  against  the  evidence,  or 
without  evidence.  Blosser  v.  Harshbarger,  21 
Grat.  214,  and  cases  cited.  See,  also,  section 
3481  of  the  Code,  as  amended.  Onided  by 
this  rule,  I  will  briefly  review  the  evidence 
upon  which  the  verdict  is  founded: 

On  the  8th  day  of  Deconber,  1892,  PhUip 
Norman  Nicholas,  the  plalntitF  in  «ti»,  <me 
James  Mills,  and  his  wife,  Ann  A.  Mills,  and 
their  three  small  children,  were  living  in  the 
upper  part  of  Henrico  county,  on  a  farm 
Imown  as  the  "Wlckham  Place,"  about  one 
mile  from  James  river.    Nicholas  was  the 
renter  of  this  taxm,  and  cultivated   it   on 
shares.    He   was   himself,   however,   chiefly 
engaged  as  a  trapper,  having  a  number  of 
traps  set  along  both  sides  of  the  river.     He 
employed  James  Mills,  with  whom  he  lived, 
and  one  William  Judson  Wilkerson,  as  sub- 
tenants, to  do  the  farm  woi^,  for  a  portion 
of  his  share  of  the  crops.    Wilkerson  lived 
with  an  aged  mother  in  a  small  bouse  very 
near  to  Mills'  houBe,-^ear  enough   to   see 
Into  the  windows  of  one  house  from  the  other. 
Philip  N.  Nicholas,  the  prisoner,  was  an  mi- 
married  man,  and  lived  in  a  room  of  the 
house  occupied  by  James  Mills  and  his  fam- 
ily.   The  evidence  shows  that  OU'  the  night 
before  the  drowning,   the  prisoner,   James 
Mills,  and  William  J.  Wilkerson  were  togeth- 
er at  the  house  of  Mrs.  Wilkerson,  the  lat- 
ter's  mother,  and  there  arranged  and  deter- 
mined upon  a  trip  across  the  river  the  next 
morning,  to  take  a  bee  tree.    This  exi>edl-    , 
tion  was  suggested,  planned,  and  carried  oat 
by  the  prisoner.    Wilkerson   was  voy    un-   ' 
willing  to  go.  and  finally  ccMisented  at  the  I 
suggestion  of  his  mother,  who  said  that,  as 
Mr.  Nicholas  seemed  so  anxious  for  him  to 
go,  he  had  better  do  so.    Mills  was  unwilling 
to  go  unless  Wilkerson  went    Wilkerson  said 
he   would   rather  plow  than  go.    The   pris- 
oner replied,  "If  yon  will  go,  you  shall  not 
lose  anything."    In  the* course  of  conversu 
tion  which  resulted  in  this  expedition  bein;; 
agreed  upon,  both  Mills  and  Vvilkerson  stat- 
ed, in  the  presence  of  Nicholas,  that   they 
could  not  swim,  and  were  very  much  afraid 
of  water;  that  they  did  not  like  water  more 
than  knee-deep.    The  fact  that  they   could 
not   swim    was   generally   known    to    their 
friends.    It  is  further  shown  that  It  was  the 
habit  of  Nicholas  to  go  every  morning,  early, 
to  the  river,  to  examine  his  traps.     And   it 
appears  from  the  evidence  that  on  the  Daom- 
Ing  of  the  day  the  drowning  occurred    h« 
went  to  the  river  about  daylight   and    re- 
turned about  breakfast  time,  and,  when  qa 
tloned  about  it  aUd:   "I  did  not  co  to  m 
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traps  tbls  morning.  I  was  sick."  He  after- 
wards told  Mrs.  WUkerson  be  did  not  catch 
anytliing.  Byet7tliing  being  In  readiness  to 
carry  out  the  plan  for  the  day,  these  three 
men  started  from  home  about  0  o'clock  In  the 
morning,  equipped  with  everything  necessary 
for  taking  the  bee  tree;  having  with  them  2 
backets  holding  2^  to  3  gallons  each  for  the 
honey,  2  axes,  1  hatchet,  and  a  piece  of 
netting  to  protect  the  person  from  the  bees. 
The  boat  used  belonged  to  one  Jos.  Bruin, 
and  on  their  way  to  the  river  an  uncle  of  the 
owner  was  asdied  if  they  might  use  the  boat, 
and  was  told  they  could  get  the  key  which 
unlocked  the  beat  from  Its  fastening  to  the 
bank,  tmn  Bruin,  the  owner.  The  prisoner 
replied  that  he  had  a  key  of  his  own,  and 
had  often  used  It  before  without  permission. 
It  appears  that  they  landed  on  the  Chester- 
field side  of  the  river,  at  a  point  one  mile 
and  a  half  from  where  any  one  lived,  and 
proceeded  to  the  bee  tree,  which  was  one 
mile  from  the  point  of  landing.  Investiga- 
tion showed  that  there  were  no  tracks  about 
the  point  of  landing  but  those  of  the  three 
men  going  from  and  returning  to  the  boat- 
It  furtba:  appears  from  the  statement  of  the 
prisoner  that  after  teaching  the  tree  they 
concluded  not  to  cut  it,  because  it  was  a 
targe  tree,  near  the  main  road,  and  might 
get  them  into  ti-ouble,  and  for  the  fuither 
reason  that  the  bole  was  small,  and  It  might 
not  have  any  honey  In  It  anyhow.  The  tree 
was  afterwards  cut  by  order  of  the  magls- 
tiate,  and  found  to  be  full  of  honey.  It  fur- 
ther appears  that  the  boat  was  a  small  one, 
about  10  feet  long,  and  about  2%  feet  wide, 
and  that  both  In  going  over  and  returning 
the  prisoner  sat  in  the  extreme  rear  of  the 
boat,  with  his  face  to  the  front,  and  that 
Wilkerson  and  Mills  sat  In  front  of  him,  with 
their  faces  to  the  front  and  their  backs  to  the 
accused.  This  position  of  the  parties  the 
prisons  admitted  very  reluctantly,  when 
questioned  about  it  When  returning,  and 
about  60  yards  £rom  the  Henrico  shore,  the 
boat  suddenly  filled  with  water,  and  Mills 
and  Wilkerson  were  drowned,  and  the  pris- 
oner swam  to  shore.  The  next  day  the  mag- 
istrate of  the  district  was  notified  of  the  oc- 
currence, and  an  Investigation  was  set  on 
foot.  The  boat  was  gotten  out  of  the  water, 
and  It  was  found  that  immediately  under  the 
seat  where  Nicholas  sat  there  were  three 
holea,  freshly  bored  with  an  inch  and  a  half 
ango*.  The  evidence  of  the  owner  of  the 
boat  shows  that  on  Tuesday  evening,  the  6th 
of  December,  he  used  his  boat,  and  It  was 
sound.  It  was  taken  by  Nicholas  for  this 
Cstal  trip  Thursday  morning,  the  8th  of  De- 
cember. I>\irther  Investigation  discovered 
fresh  pine  shavings  correspouding  to  size  of 
the  boles  and  to  the  wood  the  boat  was  mode 
of,  which  had  been  thrown  hito  the  water, 
but  had  drifted  upon  the  shore  near  the  point 
wliere  the  boat  had  stood  fastened  to  the 
Henrico  side.  Thare  were  also  found  corn- 
cot>8  which  bad  been  cut  to  exactly  fit  the 
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holes  in  the  boat,  which  had  also  drifted  to 
the  same  point  It  was  shown  that  the  pris- 
oner had  in  his  possession  an  auger  Just  the 
size  of  the  boles.  This  the  prisoner  at  first 
denied,  but  afterwards  said  It  must  be  about 
the  place  somewhere.  Diligent  search  was 
made  for  this  auger,  but  it  was  never  found. 
When  the  magistrate  went,  the  next  day 
after  the  drowning,  to  get  the  prisoner  to  as- 
sist In  making  these  investigations,  and  to 
show  exactly  where  the  men  were  drowned, 
be  declined  to  go;  saying  that  his  head,  eyes, 
and  ears  were  full  of  water,  and  that  he  was 
feeling  badly.  The  magistrate  returned  a 
second  time.  The  prisoner  again  declined 
to  go,  making  the  same  statement  as  before 
about  his  eyes,  ears,  and  nose  being  full  of 
water;  but,  when  told  that  he  would  be  ar- 
rested if  he  did  not  go,  he  yielded.  The  pris- 
oner stated,  when  returning  from  the  Ches- 
terfield side,  that  the  holes  burst  into  the 
boat,  and  It  commenced  filling  with  water 
I  rapidly;  that  he  urged  the  men  to  remain  in 
I  the  boat  and  bail  out  the  water  with  the 
I  buckets,  and  he  would  take  them  safely  to 
shore;  that  notwithstanding  this  they  Jumi>- 
ed  out,  and  the  last  he  saw  of  them  they 
were  swimming  very  sti'ong.  He  also  told 
Mrs.  Wilkerson  that  the  last  he  saw  of  her 
son  he  was  swimming  finely.  At  another 
time  he  said  he  did  not  know  whether  they 
were  swimming  or  not  He  told  Officer  Hall, 
who  arrested  him  nearly  three  days  after- 
wards, that  when  he  found  the  water  was 
coming  into  the  boat  he  hollooed  to  the  men 
to  Jump  out— that  the  boat  was  sinking.  It 
appears  from  the  prisoner's  statement  that 
when  he  swam  to  the  shore  he  climbed  out 
with  great  difficulty,  and  lay  upon  the  bank, 
in  an  exhausted  condition,  for  some  time.  It 
further  appears  that  he  went  home,  to  Mills' 
house,  by  a  circuitous  route,  avoiding  ac- 
quaintances and  neighbors  to  whom  he  might 
have  at  once  communicated  the  shocking  oc- 
currence to  which  he  had  Just  been  an  eye- 
witness. When  he  was  200  yards  from  the 
house,  and  before  he  was  near  enough  for 
any  one  to  tell  his  condition  or  to  see  that 
he  was  wet,  he  was  seen  by  Mrs.  Mills,  the 
wife  of  the  drowned  James  Mills,  who  com- 
menced, In  a  most  excited  way,  screaming 
and  wringing  her  hands,  saying:  "Jimmy 
[meaning  her  husband]  is  drowned,  is  drown- 
ed! Yonder  comes  Mr.  Nicholas."  The  pris- 
oner went  Immediately  Into  Mrs.  Mills' 
bouse,  and,  according  to'  the  testimony,  was 
wringing  wet  and  stood  for  16  minutes  with- 
out saying  a  vrord,  and,  when  he  spoke,  said 
to  Mrs.  MlUs,  "They  are  drowned."  Mrs. 
Wilkerson,  alarmed  as  to  the  fate  of  her  son, 
sent  messages  seven  times  to  the  prisoner: 
begging  him  to  come  to  her  room,  that  she 
might  ask  about  Judson.  Mrs.  Wilkerson 
was  an  aged  cripple,  and  could  not  get  about 
The  prisoner,  after  the  lapse  of  two  hours 
and  a  half,  went  to  Mrs.  WUkersoUt  She 
said,  "Pray  tell  me  where  my  boy  is."  Ho  re- 
plied, "I  will  as  soon  as  I  can  speak."    And^ 
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after  a  great  deal  of  waiting,  hesitating,  ex- 
cess of  emotion,  and  unnatural  weeping,  be 
said:  "I  am  afraid  yonr  dear  boy  Is  gone. 
TIic  last  I  saw  of  bim,  be  was  swimming 
finely,  about  thirty  yards  from  the  bank." 
She  aslced  bim  to  telegraph  her  friends  in 
Richmond.  He  said  it  was  not  worth  while. 
"He  will  not  be  seen  for  seven  or  eight  days, 
and  to-morrow,  if  you  are  anxious,  I  will 
write."  The  dead  bodies  of  Mills  and  Wll- 
kerson  were  taken  from  the  river  December 
15th.  On  the  night  of  December  10,  1892, 
about  1  o'clock,  the  prisoner  was  arrested 
by  Officers  Hall  and  Tomiinson,  of  Rich- 
mond, accompanied  by  Mr.  Rugg,  the  magis- 
trate. They  found  the  prisoner  in  Mrs. 
Mills'  room.  He  showed  no  surprise,  seemed 
to  be  expecting  to  be  arrested,  asked  no  ques- 
tion, and  Immediately  commenced  putting  on 
his  clothes.  He  asked  Mrs.  Mills  for  his 
money.  She  felt  under  her  bedclothes,  got 
the  pocketbook  out,  and  handed  It  to  hlni. 
Officer  Hall  says  that,  whenever  he  would 
ask  the  prisoner  a  question,  he  would  reply 
that  be  had  lost  his  recollection  since  he  got 
Into  the  water;  that  he  had  been  crazy  near- 
ly ever  since,  and  his  memory  was  all  gone, 
from  getting  water  into  his  mouth  and  ears. 
The  evidence  fully  establishes  the  fact  that 
the  prisoner  had  been  guilty  of  criminal  re- 
lations with  Mrs.  Mills  for  12  months  prior 
to  the  drowning,  and  most  probably  for  a 
much  longer  time;  that  he  had,  on  several 
occasions,  proposed  to  Mrs.  Mills  to  leave 
her  husband  and  live  with  him;  that  he  told 
Mrs.  Wllkerson  that  Jim  Mills  was  hard  to 
get  along  with,  and  he  thought  he  would  get 
rid  of  him.  He  also  told  this  witness  that 
he  bad  a  difficulty  with  Mills  about  his  wife, 
and  said  Mills  was  superstitious.  It  Is  fur- 
ther proved  that,  on  the  night  immediately 
following  the  day  of  the  drowning,  the  pris- 
oner again  told  Mrs.  Mills  she  must  now  live 
with  him,  and  he  would  do  all  he  could  for 
her,  and  the  next  morning  after  the  drown- 
ing he  was  seen  in  Mrs.  Mills'  room.  In  her 
bed.  It  appears  from  the  evidence  that  sev- 
eral months  before  the  drowning  he  bought 
strychnine  from  J.  T.  Lewis,  a  druggist  In 
Richmond,  took  it  to  the  house  of  Mills,  put 
it  in  Mrs.  Mills'  desk,  called  her  attention 
to  it,  explained  that  one  grain,  in  milk  or 
coffee,  would  kill  a  man,  and  told  her  to  ad- 
minister it  to  her  husband.  It  further  ap- 
pears that,  on  several  occasions  about  the 
time  this  poison  was  shown  to  be  in  the 
bouse,  Mills  became  suddenly  and  violently 
sick,  appearing  to  be  paralyzed  in  the  mouth; 
great  redness  over  the  face;  complained  of 
hurting  all  across  his  heart  and  limbs,  foam- 
ing at  the  mouth,  jerking,  etc.  These  spells 
are  described  as  occurring  early  In  the  morn- 
ing, when  the  prisoner  and  Mills  bad  Just 
-taken  a  drink  together.  When  It  was  pro- 
posed to  send  for  a  doctor,  on  one  of  these 
occasions,  the  prisoner  objected,  saying  that 
doctors  were  not  what  they  were  cracked  up 
to  be.    It  appears  that,  on  repeated  occa- 


sions durlng'the  time  Tames  Mills  was  hav- 
ing these  attacks,  the  prisoner  stated  at  dif- 
ferent times,  to  friends  and  relatives  of  de- 
ceased, that  said  James  Mills  bad  heart  dis- 
ease, and  might  die  at  any  time.  The  pris- 
oner stated,  while  in  Jail,  "If  this  woman 
win  hold  her  tongue  It  will  help  me."  There 
are  many  other  important.  Inculpatory  cir- 
cumstances proved,  which  are  very  signifl- 
cant  and  weighty.  An  attempt,  however,  to 
review  them  all,  would  extend  this  opinion 
to  an  unreasonable  and  nnneceseary  length. 
I  have  attempted  to  point  out  some  of  the 
salient  and  more  important  facts,  as  they  ap- 
pear in  the  record  of  this  remarltable  cose; 
and,  without  commenting  upon  them,  it  is 
sufficient  to  say  that  so  far  from  the  verdict 
of  the  Jury  being  against  evidence,  or  witb- 
ont  evidence  to  sustain  it,  the  testimony,  con- 
sidered as  a  whole,  produces  upon  the  mind 
a  moral  certainty  that  the  accused  Is  guilty, 
beyond  all  reasonable  doubt,  of  the  horrible 
double  murder  with  which  he  is  charged. 
With  an  anxious  regard  for  human  life,  and 
an  earnest  desire  to  look  on  ev«y  circum- 
stance with  the  most  favorable  eye  to  the 
prisoner,  I  am  constrained  to  the  conclusion 
that  upon  the  whole  case  there  is  no  error  In 
the  Judgment  of  the  circuit  court,  and  the 
same  must  be  affirmed. 


WESTERN  A8SUR.  CO.  v.  WILLIAMS. 
(Supreme  Court  of  Georgia.     July  16,  1894.) 

ACTIOX  OR  IXSUKANCB   POLICT  —  AMKNDIKO  DbC- 

LAKATiox— Waiver  of  Conditioxs. 

1.  The  original  declaration  contained  enonf;li 
to  amend  by,  and  there  wag  no  errw  in  allowing 
the  amendment. 

2.  The  consent  of  a  fire  insurance  company, 
given,  whether  in  writing  or  in  parol,  by  ita  dulv- 
authorized  agent,  and  acted  upon  by  the  insared. 
that  the  goods  insured  might  be  removed  into 
anotlier  building  without  vitiating  the  policy,  is, 
if  sufficiently  proved,  binding  upon  the  company, 
notwithstanding  stipulations  in  tiie  policy  that 
"no  officer,  agent,  or  other  representative  of  this 
company  shall  have  power  to  waive  any  provi- 
sion or  condition  of  this  policy,  except  such  as 
by  the  terms  of  this  policy  may  be  the  subject  of 
agreement  indorsed  hereon  or  added  hereto: 
and,  as  to  such  provisions  and  conditions,  no 
officer,  agent,  or  representative  shall  have  such 
power,  or  be  deemed  or  held  to  have  waived 
such  provisions  or  conditions,  nniess  snch  waiv- 
er, if  anv,  shall  he  written  upon  or  attached  here- 
to; nor  snail  any  privilege  or  permissionaffecting 
the  insurance  under  this  policy  exist  or  he  claim- 
ed by  the  insured  unless  so  written  or  attached." 
The  evidence  that  the  agent  Was  duly  authorised 
would,  however,  have  to  be  such  as  to  show  that 
he  had  express  authority  in  the  given  instance 
to  represent  the  company  in  giving  its  consent 
otlierwise  than  in  the  manner  provided  for  iir 
the  policy,  or  that  an  implied  authcM-ity  so  to  do 
might  rightly  be  inferred  from  some  previous 
course  of  dealing  in  like  cases  by  the  agent  with 
the  company's  knowledge  and  assent,  manifested 
by  ratification  or  otherwise. 

(Syllabus  by  the  Court) 

Error  from  city  oonrt  of  Richmond;  W.  F. 
Eve,  Judge. 

Action  by  J.  H.  WlUlama  agalnat  the  West- 
ern Assurance  Company  of  Toronto,  Canada. 
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From  a  Judgment  OTermlingr  a  demurrer  to 
the  de«daratl<Mt,  defendant  brings  error.  Af- 
firmed. 
Tbe  following  Is  the  official  report: 
The  oplnlcMi  states  the  allegations  of  the 
declaration  and  the  terms  of  the  policy  sued 
on,  so  far  as  material.  The  grounds  of  de- 
murrer were:  Plaintiff  sets  out  no  cause 
of  action,  but  is  seeing  to  recover  upon  a 
contract  different  from  that  contained  in  the 
policy.  He  does  not  arer  that  he  has  com- 
piled with  the  conditions  of  the  policy,  or 
that  he  has  made  any  proof  of  loss  as  re- 
quired by  its  terms.  The  city  court  (where 
the  suit  was  brought)  has  no  Jurisdiction,  for 
If  any  cause  of  action  is  set  out  it  is  an  eq- 
uitable cause.  It  is  not  alleged  tliat  the  pre- 
mium was  the  same  upon  thd  property  In- 
sured at  number  313  Fifth  street  as  It  was  at 
the  8tM«hoU8e  to  wltich  it  was  removed,  nor 
that  the  removal  did  not  materially  increase 
tbe  risk  of  the  company;  nor  that  the  con- 
sent to  the  removal  was  made  in  writing,  nor 
tliat  It  was  Indorsed  upon  or  attached  to  the 
policy,  nor  what  was  the  writing  claimed  to 
have  been  entered  on  the  company's  books, 
granting  permission  to  remove  tbe  goods; 
nor  that  the  company  made  any  contract 
with  plaintlfl  to  insure  his  goods  at  the  store- 
bonae  where  they  were  burned. 

W.  K.  Mllley,  for  plaintiff  in  error.     0.  H. 
Cohen,  for  defendant  in  error. 

SIMMONS,  J.  1.  WlUlams  held  a  poUcy 
of  insurance  from  the  defendant  upon  cer- 
tain household  and  kitchen  furniture  and  oth-, 
er  personal  goods  situated  in  his  dwelling 
bouse,  No.  313  Fifth  street,  in  the  city  of 
Augusta.  On  August  20,  1882,  he  called  on 
an  agent  of  the  defendant  and  informed  him 
that  he  was  temporarily  abandoning  house- 
keeping, and  desired  to  move  his  furniture, 
etc.,  covered  by  this  Insurance,  to  a  certain 
storehouse  in  Augusta.  The  agent  told  him 
he  could  move  the  furniture  as  desired;  that 
he  would  so  enter  It  on  the  books  of  the  com- 
pany, and  he  (WiUtams)  could  consider  the 
transfer  as  made,  -  and  bring  bis  policy  to 
bitn  at  some  future  time  and  he  would  make 
the  entry  thereon.  On  August  27th  there- 
after the  property  was  entirely  destroyed  by 
fire.  On  the  next  day  after  the  fire  he  called 
upon  the  agent  and  asked  for  the  insurance 
papers  to  prove  his  loss,  and  was  informed 
by  tbe  agent  that  the  defendant  denied  all 
liability  under  tbe  policy.  He  thereupon 
Itrongbt  his  action  against  the  company  for 
$1,000,  the  amount  of  the  insurance.  His 
dedaration  was  demurred  to  on  various 
grounds,  which  are  set  out  in  the  official  re- 
port, and  he  amended  the  declaration  by  al- 
leging that  the  agent  granted  him  writtMi 
permission  to  move  the  goods  to  the  store- 
bouse  lu  which  they  were  situated  when 
burned;  that,  in  performance  of  and  in  pur- 
snance  of  said  contract  with  the  agent,  he 
removed  the  goods;   tliat  before  attempting 


to  remove  them  he  received  the  consent  of 
defendant,  through  its  duly-authorized  agent, 
to  the  removal;  and  that  in  performance 
and  pursuance  of  the  parol  contract  as  afore- 
said, and  relying  solely  upon  the  consent  of 
defendant  and  on  the  contract  of  defendant, 
he  removed  them.  The  demurrer  was  re- 
newed and  overruled,  and  the  defendant  ex- 
cepted. There  was  no  error  in  allowing  the 
amendment.  The  original  declaration  con- 
tained Buffident  allegations  to  authorise  tbe 
amendment.  It  did  not  add  a  new  cause  of 
action,  nor  change  the  common-law  action 
for  damages  into  an  equitable  proceeding. 
Tbe  effect  of  the  amendment  was  simply  to 
allege  that  tbe  contract  for  the  removal  of 
the  goods  was  in  writing,  and  that  the  agent 
was  duly  authorised  to  make  it 

2.  The  policy  stated  that  the  insurance  was 
upon  the  property  described  "while  located 
and  contained  as  described  herein,  and  not 
elsewhere."  It  was  contended  on  the  part 
of  the  defendant  that  the  agent  had  no  au- 
thority to  consent  to  the  removal  of  the  prop- 
erty unless  such  consent  was  indorsed  upon 
the  policy,  it  being  stipulated  in  the  policy 
that  "no  officer,  agent,  or  other  representa- 
tive of  this  company  shall  have  power  to 
waive  any  provision  or  condition  of  this  pol- 
icy, ■  except  such  as  by  the  terms  of  this  pol- 
icy may  be  the  subject  of  agreement  Indorsed 
hereon  or  added  hereto;  and,  as  to  such  pro- 
visions and  conditions,  no  officer,  agent,  or 
representative  shall  have  such  power,  or  be 
deemed  or  heUA  to  have  waived  such  provi- 
sions or  conditions,  unless  such  waiver,  if 
any,  shall  be  written  upon  or  attached  here- 
to; nor  shall  any  privilege  or  permission  af- 
fecting the  insurance  under  this  policy  exist 
or  be  claimed  by  the  Insured  unless  so  writ- 
ten or  attached."  Although  this  clause  of 
the  policy  excludes  any  inference  that  pow- 
ers of  the  agent  extend  to  the  waiver  of  con- 
ditions contained  in  the  policy,  except  in  the 
mode  prescribed  therein,  yet  It  may  be  shown 
that  such  authority  was  In  fact  granted,  and 
the  waiver,  whether  in  writing  or  parol, 
when  given  by  a  duly-authorized  agent,  and 
acted  upon  by  the  insured,  is,  if  sufficiently 
proved,  binding  upon  the  company,  notwith- 
standing the  stipulations  above  quoted.  This 
clause  puts  the  Insured  upon  notice  that  the 
agent  has  no  authority  to  waive  a  condition 
of  the  policy  except  In  writing  attached  to 
tbe  policy,  and  the  Insured  would  therefore 
have  no  right  to  rely  upon  any  waiver  not 
made  in  that  manner,  unless  tt  could  be 
shoWn  that  the  company  did  In  fact  author- 
ise the  agent  to  make  the  waiver  otherwise. 
To  establish  such  authority  on  the  part  of 
the  agent,  the  insured  would  have  to  show 
that  it  was  expressly  granted  by  the  com- 
pany in  the  given  Instance,  or  would  have  to 
show  some  previous  course  of  dealing  in  sim- 
ilar cases  by  the  agent  with  the  company's 
consent,  nuinifested  by  ratlficatl<m  or  other- 
wise. The  declaration  in  this  case,  as  we 
have  seen,  alleges  that  the  consent  of  the 
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company  to  the  remoyal  of  the  furniture 
was  given  through  Its  "duly-authorized" 
agent.  The  declaration,  It  la  true,  does  not 
explain  how  this  authority  was  given,  but. 
we  think  the  allegation  of  authority  is  suffi- 
cient Taking  all  the  allegations  of  the  dec- 
Iaratl<»i  together,  we  think  the  court  did  not 
err  in  overruling  the  demurrer.  On  this  sub- 
ject see  Richards,  Ins.  pp.  81,  92-95,  194; 
BIddle,  Ins.  p.  1081;  May,  Ins.  §  137.  The 
ruling  in  Oarrugi  ▼.  Insurance  Co.,  40  Oa. 
136,  that  a  consent  by  the  agent,  which  the 
policy  required  should  be  in  writing,  could 
be  shown  by  parol,  was  based  upon  the  as- 
sumption that  the  agent  had  authority  to 
make  the  consent  There  was  no  stipula- 
tion in  that  case  limiting  the  authority  of  the 
agent,  as  this  policy  does.  The  stipulation 
which  the  court  had  under  consideration  re- 
lated simply  to  the  manner  In  which  the  con- 
sent should  be  evidenced,  and  did  not  say 
that  agents  should  have  no  power  to  give 
such  consent  otherwise  than  tai  the  manner 
provided  by  the  policy.    Judgment  affirmed. 


SAVANNAH,  P.  &  W.  BY.  CO.  v.  DECKER 

et  aL 

(Supreme  Court  of  Georgia.     July  16,  1894.) 

AWABD  AND  AbBITBATIOX  —  'VAIABTTT  OV  AWARD 

— JnOOMKNT. 

1.  Where  it  is  manifest  from  the  terms  of  a 
reference  that  the  word  "arbitrators"  was  ap- 
plied to  the  umpire  as  well  as  to  the  two  arbitra- 
tors named,  an  award,  signed  by  one  of  the 
named  arbitrators  and  the  umpire,  followed  by  a 
dissent  therefrom,  dfmed  by.  the  other  named  ar- 
bitrator, is  within  the  terms  of  the  reference,  so 
far  as  being  die  award  of  the  arbitrators  is  oon- 
cemed. 

2.  The  dissenting  arbitrator  having  made  no 
suggestion  that  he  did  not  participate  in  the  ae- 
lecticHi  of  the  umpire,  and  having  put  his  dissent 
upon  a  wholly  different  ground,  his  assent  to  the 
selection  is  matter  of  necessary  implication. 

3.  Where  a  pending  action  was,  by  an  agree- 
ment in  writing  t>etween  the  parties,  submitted 
to  the  Judgment  and  award  of  two  named  per- 
sons, one  of  whom  was  chosen  by  the  plaintiff 
and  the  other  by  the  defendant,  the  submission 
providing  tiiat  the  arbitrators  so  chosen  should 
nave  "the  right  if  they  deem  necessary,  to  call 
in  an  umpire,"  and  "that  when  said  arbitrators 
shall  agree  upon  an  award  the  same  shall  be  by 
them,  or  either  of  them,"  returned  to  the  court 
in  which  the  action  was  pending,  and  made  the 
Judgment  thereof,  and  afterwards  an  award  was 
made  and  filed  In  court  signed  by  one  of  the  ar- 
bitrators and  another  person,  who  had  been  se- 
lected as  umpire  by  both  arbitrators,  to  which 
there  was  a  dissent  signed  by  the  other  arbi- 
trator, and  no  exceptions  to  the  award  were 
made  by  the  losing  party,  it  was  the  right  of  the 
party  in  whose  favor  the  award  was  tibus. given 
to  enter  up  a  Judgment  oo  the  same;  and,  where 
this  was  not  done  at  the  next  term  of  the  court 
after  the  award  was  filed,  it  could  be  done  at  a 
subsequent  term  nunc  pro  tunc. 

(Syllabus  by  the  Court) 

Error  from  dty  court  of  Savannah;  A.  H. 
MacDonell,  Judge. 

Action  by  Decker  &  Fawcett  against  the  Sa- 
▼annah,  Florida  &  Western  Railway  Company. 
PlalntifFs  bad  Judgment  and  defendant  brings 
error.    Reversed. 


The  fUUowIng  Is  the  official  report: 
Decker  &  Fawcett  sued  the  railway  com- 
pany, In  the  dty  court  of  Savannah,  because 
of  the  failure  of  defendant  as  alleged,  to  safely 
carry  and  deliver  to  plaintiffs  certain  cotton,  by 
reason  of  which  failure  the  cotton  was  lost  to 
plaintiffs.    The  action  was  brought  to  the  May 
term,  1891.    Thereafter  the  parties  submitted 
the  matter  in  controversy  to  arbitration.    This 
submission  recited  the  pendency  of  the  suit 
and  that  the  parties  were  desirous  of  settling 
the  controversy  without  farther  litigation  and 
delay.     By  the  anbmission  the  parties  agreed 
to  submit  the  controversy  to  the  Judgment  and 
award  of  Dancy,  chosen  by  plaintifCs,  and  War- 
ren, chosen  by  defendant  "said  arbitrators  so 
chosen  having  the  right  if  they  deem  neces- 
sary, to  call'  in  an  umpire."    They  further 
agreed  "that  when  said  arbitrators  shall  agree 
upon  an  award"  the  same  should  be  by  them, 
or  either  of  them,  returned  to  the  court  and 
made  the  Judgment  thereof,  in  acordanoe.  with 
the  Btatnta    This  submission  was  filed  in  the 
office  of  the  clerk  of  the  court    After  the 
submission  was  made,  an  award  was  made 
to  this  effect:   "The  uudersiRned,  to  whom  the 
matters  and  differences  l)etween  [naming  the 
parties]  was  referred,  having  selected  John  C. 
Rowland  as  umpire,  after  having  heard  the  ev- 
idence and  argument  in  the  case,  award  and 
Judge  the  plaintiffs  recover  nothing  in   the 
case;"    dated  and  signed  by  Rowland,  "am- 
pire,"  and  Warren,  "arbitrator."   This  was  ac- 
companied by  the  following:   "I  dissent  from 
the  above  award,  as  I  believe  the  bills  of  lad- 
ing in  the  hands  of  innocent  holders,  even  if 
traudulentiy  issued  by  an  agent  should  bind 
transportation  companies  under  the  laws  of 
Georgia."     Signed    by    Dancy,    "arbitrator." 
This  award  was  filed  in  office  October  6,  1891. 
At  the  July  term,  1893,  of. the  court  the  de- 
fendant moved  that  the  award  t>e  received, 
and  an  order  be  passed  authorizing  the  entry 
of  a  nunc  pro  tunc  Judgment  thereon.    Plain- 
tiffs orally  resisted  this  motion,  and  objected 
to  the  validity  of  the  award,  for  alleged  defects 
appearing  on  the  face  of  the  record,  to  wit 
claiming  that  the  award  should  have  been 
made  the  Judgment  of  the  court  at  the  next 
term  after  it  was  rendered,  but  that  the  mo- 
tion to  make  It  the  Judgment  of  the  court  was 
not  filed  until  nearly  two  years  afterwards; 
and  that  the  award  was  not  valid,  because  not 
made  by  three  arbitrators,  but  only  by  one  ar- 
bitrator and  an  umpire,  and  that  an  umpire 
was  not  an  arbitrator.     Plaintiffs  have  not 
since  the  rendition  of  the  award,  made  any  ob- 
jections under  oath  to  Its  Invalidity,  nor  at 
any  time  filed  any  of  the  evidence  produced 
before  the  arbitrators;  and  on  the  hearing  of 
the  motion  to  enter  nunc  pro  tunc  Judgment 
did  not  question  the  validity  of  the  award  on 
the  ground  either  that  the  submission  did  not 
state  what  the  duties  and  powers  of  the  um- 
pire were,  or  on  the  ground  that  it  did  not  ex- 
pressly appear  that  the  umpire  was  called  in 
by  both  arbitrators.    The  motioo  of  defendant 
was  overruled.    During  the  same  term  detend> 
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ant  moved  to  Kt  aside  the  judgment  of  tibe 
conrt  OTermllng  said  motion,  for  the  purpose 
o{  allowing  the  motion  to  be  reargued,  and  for 
the  further  purpose  of  permitting  It  to  intro- 
duce testimony  to  show  tliat  the  arbitrators 
chosen  by  the  parties  selected  and  called  in 
Rowland,  umpire,  to  show  what  the  powers 
and  duties  of  the  umpire  were,  and  further  to 
show  that  the  decision  at  two  arbitrators,  or 
of  one  arbitrator  and  the  umpire,  or  of  Ix)th 
arbitrators  and  the  umpire  would  constitute 
a  valid  and  binding  award,  and  to  show 
that  the  award  was  in  fact  valid  and  binding 
npon  the  parties  to  the  suit,  upon  the  follow- 
ing grounds:  (1)  The  order  and  judgment 
OTerrullng  said  motion  is  based  upon  the  find- 
ing of  the  Judge  of  said  court  that  the  duties 
and  powers  of  the  umpire  are  not  stated,  and 
that  it  does  not  expressly  appear  that  the  um- 
pire was  called  in  by  both  arbitrators;  (2) 
that  it  does  not  appear  tliat  this  point  was  re- 
lied upon  or  urged  by  counsel  on  either  side  at 
any  time  during  the  argument  or  since;  (3) 
that  the  award  Is  valid  and  binding  upon  the 
parties;  (4)  that  to  set  aside  said  order  and 
Judgment  and  to  grant  this  motion  would  be 
in  furtherance  of  Justice  and  equity.  This  mo- 
tion also  was  overruled.  Movant  excepted,  al- 
leging that  the  court  erred  in  oTermllng  each 
of  said  two  motions. 

Brwin,  Dn  Blgnon  Ic  Chisholm,  for  plaintlfF 
In  error.  Garrard,  Meldrim  &  Newman,  for 
defendants  in  error. 

SIMMONS,  J.  1.  The  plaintlftB  brought 
their  action  in  the  city  court  of  Savannah 
agalifst  the  railway  company  for  an  alleged 
failure  by  the  defendant  to  carry  and  deliver 
safely  certain  cotton,  by  reason  of  which  fail- 
ure the  cotton  was  lost  to  the  plaintiffs.  Pend- 
ing the  suit  the  parties  agreed  to  submit  the 
matter  In  controversy  to  arbitration.  In  the 
mbmlsslon  two  arbitrators  were  named,  one 
chosen  by  the  plaintiffs  and  the  other  by  the 
defendant,  who  were  empowered  to  choose  an 
umpire;  and  it  was  agreed  that  when  the  ar- 
bitrators should  agree  upon  an  award  it  should 
be  returned  by  them,  or  either  of  them,  to  the 
city  court  of  Savannah,  and  made  the  judg- 
ment thereof,  in  accordance  with  the  statute 
in  such  cases  made  and  provided.  It  Is  clear 
to  our  minds  from  the  terms  of  this  submis- 
sion that  the  word  "arbitrator"  was  applied  to 
ibe  umpire  as  well  as  the  two  arbitrators 
named.  There  was  no  use  for  an  umpire  if 
the  submission  required  the  two  arbitrators 
named  by  the  parties  to  agree.  It  contem- 
plated, by  the  iwwer  given  the  arbitrators  to 
select  an  umpire,  that  if  the  two  persona  se- 
lected should  disagree,  one  of  them  and  the 
nmpire  should  make  the  award;  and,  in  our 
opinion,  when  one  of  the  arbitrators  and  the 
umpire  agreed  and  signed  the  award,  and  the 
other  arbitrator  dissented,  the  award  was  with- 
in the  terms  of  tibe  reference,  so  far  as  being 
the  award  of  the  arbitrators  was  concerned. 

2.  It  was  insisted,  however,  that  nothing  ap- 
peared to  show  that  the  dissenting  arbitrator 


had  ever  agreed  to  the  selection  of  the  umpire, 
and  therefore  the  award  was  void.  The  dissent- 
ing arbitrator  made  no  suggestion  in  his  dissent 
that  he  did  not  participate  in  the  selection  of 
the  umpire,  but  put  his  dissent  npon  a  wholly 
different  ground.  Having  participated  In  the 
hearing  of  the  controversy,  and  making  no  dis- 
sent on  the  ground  that  the  umpire  had  not 
been  properly  selected,  his  assent  to  the  selec- 
tion will  be  inferred. 

3.  Under  the  facts  stated  above  and  others 
to  be  found  in  the  official  report,  the  award 
made  by  one  arbitrator  and  the  nmpire  was 
legal,  and  when  It  was  filed  in  court,  and  no 
exceptions  were  made  by  the  losing  party,  It 
was  the  right  of  the  party  In  whose  favor  the 
award  was  made  to  enter  up  judgment  upon 
the  same;  and,  where  this  was  not  done  at  the 
next  term  of  the  court  after  the  award  was 
filed,  It  could  be  done  at  a  subsequent  term 
nunc  pro  tunc.    Judgment  reversed. 


RENFROB  et  al.  v.  SHUMAN. 
(Supreme  Court  of  (Georgia.     July  16,  1894.) 

ACTION— MiSJOINDBK  OV  CiHSES  AND  PaKTIKS — 

CoNTBACT  o?  Guaranty. 
The  declaration,  together  with  the  amend- 
ment, showing  that  one  of  the  two  defendants  (a 
nonresident  of  the  county  in  which  the  acti<m 
was  brought)  was  indebted  to  the  plaintiff  for 
materials  furnished  and  work  done  under  a  writ- 
ten contract  between  this  defendant  and  the 
phiintiff,  and  that  the  other  defendant  (a  foreign 
corporation  having  an  oflBice  in  that  county)  had, 
by  a  written  contract  with  the  plaintiff  subse- 

?aently  made,  and  to  which  the  first-named  de- 
endant  was  not  a  party,  agreed  to  pay  for  the 
materials  and  work  mentioned  in  the  first  con- 
tract, as  approved  by  the  first  defendant,  a  joint 
action  against  both  defendants  for  the  money 
due  on  these  respective  contracts  was  not  main- 
tainable, and  the  court  in  which  the  action  was 
brought  had,  under  the  facts  alleged,  no  jurisdic- 
tion of  the  first  defendant.  Nor  could  the  ac- 
tion be  sustained  against  the  defendant  corpora- 
tion on  its  separate  contract,  there  being  no  al- 
legation that  the  material  furnished  and  work 
done  by  the  plaintiff  had  been  approved  b.v  the 
first  defendant,  as  the  terms  of  that  contract  re- 
quired. 
(Syllabus  by  tl:e  Court.) 

Error  from  city  court  of  Savannah;  A  H. 
MacDonell,  Judge. 

Action  by  H.  A.  Shuman  against  J.  W. 
Renfroe  and  the  Southern  Supply  Company. 
There  was  judgment  for  plaintiff,  and  de- 
fendants bring  error.    Reversed. 

The  following  is  the  official  report: 

Shuman  filed  his  petition  in  the  dty  court 
of  Savannah,  alleging:  That  Renfroe,  as 
principal,  and  the  Southern  Supply  Com- 
pany, a  corporation  of  the  state  of  Florida, 
as  surety,  were  indebted  to  him  $2,345.21,  for 
that  on  June  22,  1803,  he  entered  with  Ren- 
froe into  a  contract  for  building  portions  of 
the  railroad  of  the  Florida  Southern  Railroad 
Company  and  the  Florida  Central  &  Penin- 
sula Railroad  Company,  In  the  counties  of 
Chatham  and  Bryan,  Ga.,  a  copy  of  which  Is 
attached.  That  by  this  contract  petitioner, 
for  doing  the  work  set  out  therein,  was  to 
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receive  from  Renfroe  certain  sums  at  cer- 
tain times;  that  is  to  say,  Renfroe,  being  a 
snbcontractor  of  the  Southern  Supply  Ckim 
pany,  which  -was  under  contract  with  said 
railroad  company  to  build  their  railway,  In 
course  of  construction  between  points  men- 
tioned, was  to  pay  petitioner,  for  the  worlt 
done,  90  per  cent  of  the  amounts  found  to 
be  due  upon  an  estimate  made  by  the  chief 
engineer  of  said  railroad  companies,  when  the 
Southern  Supply  C!ompany  paid  him  (Ren- 
froe). That  during  July  petitioner  did  cet- 
tain  work  and  furnished  certain  material  In 
the  construction  of  the  railroad,  for  which  he 
should  have  received  from  Renfroe  about 
$1,500,  but  was  furnished  with  a  statement 
Kivlng  him  credit  for  only  $520.16.  That 
Renfroe  admitted  the  incorrectness  of  this 
statement,  and  promised  petitioner  to  have  It 
corrected.  That,  though  petitioner  did  not 
receive  a  correct  statement  of  the  amount 
due  him,  yet  Renfroe  had  been  paid  by  the 
supply  company  for  the  full  amount  of  work 
done  and  timber  delivered  by  petitioner. 
That,  m  addition  to  said  written  contract, 
Renfroe,  from  time  to  time,  promised  to  pay 
petitioner,  at  an  agreed  price,  for  all  timber 
delivered,  whether  or  not  actiully  placed  in 
structure  in  the  railroad,  as  soon  as  the  same 
had  been  estimated  by  the  engineer  of  the 
railroad  companies.  That  on  August  7,  1893, 
the  supply  company,  by  Its  agent  duly  au- 
thorized, entered  into  the  following  contract 
of  suretyship:  "Savannah,  Georgia,  August 
7,  1893.  This  Is  to  certify  that  we  will  pay 
for  all  timber  delivered  and  work  done  on 
the  line  of  the  Savannah  Extension,  F.  G. 
&  P.  R.  R.,  by  H.  S.  Shuman,  under  con- 
tract with  J.  W.  Renfroe,  as  returned  by  the 
engineer  in  charge  of  the  work,  and  O.  K. 
by  J.  W.  Renfroe.  The  Southern  Supply  C!o., 
by  R.  C.  Strother,  Agent  for  the  Southern  Sup- 
ply Co."  That  the  letter  "S."  in  petitioner's 
name.  In  this  contract,  is  a  mistake,  having 
been  intended  to  be  "A."  That  petitioner  is 
now  entitled  to  receive  from  Renfi-oe  ?2,- 
845.21,  but  Renfroe  has  positively  refused  to 
pay  him  anything,  or  to  O.  K.  any  statement 
showing  the  work  done  by  him.  That  the 
cMitiact  of  suretyship  was  to  pay  the  amount 
due  by  Renfroe  to  petitioner;  the  term  "O. 
K.  by  Renfroe,  and  returned  by  the  engineer 
in  charge,"  being  simply  intended  as  evi- 
dence to  the  supply  company  that  the  work 
had  been  done.  That  the  supply  comimny  is 
well  aware  that  the  amount  sued  for  is  due 
by  Renfroe  to  petitioner,  but  refuses  to  pay 
petitioner  the  amount  so  due.  That,  by  the 
nonperformance  and  absolute  disregard  of 
the  duty  imposed  upon  him  by  the  contract, 
Renfroe  placed  petitioner  In  a  position  that 
he  was  unable  to  carry  out  his  (petitioner's) 
part  of  the  contract;  thus,  on  Septemt>er  8th, 
f<M-cing  petitioner  to  abandon  the  contract. 
And  that  petitioner  attaches  a  statement  of 
his  account  with  Renfroe,  showing  the 
amount  now  due  by  Renfroe,  as  principal, 
and  the  supply  company,-  as  surety.    Serv- 


ice In  the  cause  was  made  on  Renfroe,  per- 
sonally, by  the  deputy  sheriff  of  the  court,  and 
upon  the  supply  company  by  Strother,  whom 
the  officer,  in  his  return  of  service,  alleged 
to  be  the  agent  of  the  company  in  Its  office 
In  Savannah.  At  the  first  term  Renfroe  de- 
murred to  the  declaration  on  the  following 
grounds:  (1)  The  declaration  Is  not  suffi- 
cient in  law.  (2)  It  appears  on  its  face  tliat 
the  court  Is  without  Jurisdiction  of  the  par- 
tle&  (3)  It  does  not  appear  that  either  of 
defendants  Is  a  resident  of  Cltatham  county. 
(4)  It  is  nowhere  stated  in  the  declaration 
that  the  chief  engineer  of  the  railroad  com- 
pany, or  his  assistant,  had  made  any  meas- 
urements or  classification  which  entitled 
plaintiff  to  the  sum  sued  for,  or  to  any  sum. 
(6)  It  nowhere  appears  that  Renfroe  agreed 
or  promised  to  pay  any  sum  In  lieu  of  the 
$520.16  mentioned  in  the  declaration.  (6) 
Misjoinder  of  parties  defendant.  Thereafter, 
during  the  same  term,  the  supply  company 
demurred  generally;  and  on  the  same  day 
plaintiff  moved  to  amend  his  declaration  by 
alleging  that  the  work  for  which  the  amounts 
sued  for  are  due  had  been  measured,  ap- 
proved, and  passed  by  the  engineer  of  the 
railroad  company,  mentioned  in  the  declara- 
tion, at  the  time  of  the  commencement  of  the 
suit,  where  the  contract  between  the  parties 
required  approval  and  measurement  before 
payment,  and  that  this  fact  was  well  known 
to  defendants.  To  this  amendment  the  sup- 
ply company  objected:  (1)  The  amendment 
if  allowed,  with  the  second  amendment,  did 
not  constitute  a  good  cause  of  action  against 
'  the  supply  company.  (2)  The  amendment, 
with  the  second  amendment,  constituted  a 
new  and  distinct  liability  and  cause  of  action 
against  the  supply  company.  At  the  same 
time,  plaintiff  moved  to  amend  further  as 
follows:  The  supply  company  had,  when 
the  suit  was  instituted,  an  office  in  Savannah, 
within  the  jurisdiction  of  the  court.  In  the 
charge  and  management  of  offlcas  and 
agents.  Although  plaintiff,  in  his  declara- 
tion, has  described  the  supply  company  as 
svirety,  yet  in  law  and  fact  by  entering  into 
the  agreement  of  August  7,  1893,  it  became  a 
jomt  obligor  and  promisor  with  Renfroe;  and 
plaintiff  desires  now,  and  at  all  times,  to 
treat  it  as  such.  All  the  sums  for  which  suit 
Is  entered  were  due  and  payable,  or  became 
so  after  it  entered  upon  said  Joint  obligation, 
and  the  amounts  then  due  were  well  known 
to  it;  and  it  was  to  the  benefit  of  both  it  and 
Renfroe  that  plamtlff  should  perform  the 
work  stipulated  in  the  contract,  copy  of 
which  Is  attached  to  the  petition.  The  con- 
sideration Inducing  the  supply  company  to 
become  a  joint  promisor  and  obligor  with 
Renfroe  was  a  valid  and  valuable  one.  In 
that  It  was  necessary  to  the  performance  by 
the  supply  company  of  its  contract  with  the 
railroad  companies,  as  set  out  in  the  declara- 
tion, that  the  work  contracted  for  by  plain- 
tiff should  be  performed,  and  plaintiff,  at 
all  times  after  the  execution  of  the  agree- 
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ment  of  AoiraBt  7th,  Tinderstood  that  be  was 
to  look,  and  did  look,  to  both  Benfroe  and 
the  supply  company  for  payment  of  the 
amounts  stipulated  In  the  contract  to  be  paid. 
AJthough  It  might  appear  from  said  contract 
that  when  the  time  by  which  plaintiff  was 
to  complete  the  work  had  expired,  the  same 
was  not  ao  completed,  yet,  by  subsequent 
verbal  and  written  agreement,  both  said 
obligors  and  promisors  extended  the  time  of 
petitioner;  and  at  the  time  he  was  forced  by 
their  acts,  as  alleged  In  the  declaration,  to 
abandon  bis  contract,  be  was  well  up  In  his 
woA.  To  this  amendment  the  supply  com- 
pany objected  upon  the  same  grounds  as  It 
bad  urged  as  objections  to  the  first  amend- 
ment. At  the  same  term,  the  cause  coming 
on  to  be  heard,  Renfroe  demurred  orally  to 
the  declaration  and  amendments  upon  the 
ground  that  they  did  not  show  that  Renfroe 
and  the  supply  company  were  Joint  promis- 
ors upon  any  promise  or  obligation  by  reason 
whereof  the  action  could  be  maintained 
against  Renfroe  In  the  city  court  of  Savan- 
nah. The  court  allowed  both  amendments, 
overruled  the  written  demurrer  and  the  oral 
demurrer  of  Renfroe,  and  overruled  the  de- 
murrer of  the  supply  company.  To  which 
rulings  defendants  excepted. 

C.  N.  West  and  Barrow  &  Osborne,  for 
plaintiffs  In  error.  W.  C.  Hartridge.  for  de- 
fendant In  error. 

LUMPKIN,  J.  Shuman  brought  an  action 
in  the  city  court  of  Savannah  against  Ren- 
froe, as  principal,  and  the  Southern  Supply 
Company,  a  Florida  corporation,  as  surety. 
At  the  appearance  term,  both  defendants 
filed  written  demurrers  to  the  plaintiff's  dec- 
laration. Two  amendments  to  the  declara- 
tion were  allowed,  over  objections  made  by 
the  supply  company;  and  Renfroe  demiured 
orally  to  the  declaration  and  amendments  as 
allowed,  on  the  ground  that  they  did  not 
show  that  he  and  the  supply  comi>any  were 
Joint  promisors  upon  any  promise  or  obliga- 
tion by  reason  whereof  the  action  could  be 
maintained  against  Renfroe  in  the  city  court 
of  Savannah.  The  reporter's  statement  sets 
forth,  in  substance,  the  contents  of  the  plain- 
tiff's declaration,  the  amendments  thereto,  the 
written  demurrers  filed  by  the  defendants, 
and  the  objections  to  the  amendments  made 
by  the  supply  company.  An  examination  of 
the  record  thus  exhibited  will  show  that 
Itenfroe,  who  was  conceded  to  be  a  nonresi- 
dent of  Chatham  county,  was  indebted  to 
the  plaintiff.  Shuman,  for  materials  furnished 
and  work  done  under  a  written  contract  be- 
tween Renfroe  and  Shuman;  that  after  this 
contract  had  been  entered  Into  the  Southern 
Supply  Company  (a  foreign  corporation  hav- 
ing an  office  in  the  city  of  Savannah)  had, 
by  its  separate  and  independent  written  con- 
tract with  Shuman,  to  which  Renfroe  was 
not  a  party,  and  by  which  he  was  in  no  way 
whatever  bound,  agreed  to  pay  Shuman  foi 


the  material  and  work  mentioned  In  the  con- 
tract he  had  originally  made  with  Renfroe, 
"as  returned  by  the  «igineer  in  charge  of  the 
work,  and  O.  K.  by  J.  W.  Renfroe."  We  are 
at  a  loss  to  perceive  upcm  what  principle  a 
Joint  action  could  be  maintained  in  the  court 
mentioned  against  both  defendants  for  the 
money  due  on  these  respective  contracts. 
There  was  oo  privity  whatever  between  the 
defendants  with  reference  to  their  respec- 
tive undertakings  with  the  plaintiff,  and,  as 
alleged  In  the  oral  demurrer  of  Renfroe,  they 
were  not  Joint  promisors  upon  any  promise 
or  obligation  which  would  authorize  the 
bringing  of  the  action  against  Renfroe  In  the 
city  court  of  Savannah.  That  court  had  no 
Jurisdiction  whatever  over  him;  and,  con- 
ceding Its  Jurisdiction  over  the  foreign  cor> 
poration,  Renfroe  was  In  no  way  Jointly 
bound  with  that  corporation,  so  as  to  author- 
ize the  plaintiff  to  Join  him  with  it  In  the 
action  brought 

We  are  also  of  the  opinion  that  the  danur- 
rer  of  the  supply  company  ought  to  have 
been  sustained,  even  after  the  allowance  of 
the  amendments  to  the  plaintiffs  declara- 
tion, because  the  written  contract  of  the  sup- 
ply company.  In  effect  stipulated  that  It 
would  be  bound  to  pay  Shuman  for  timber 
delivered  and  work  done  only  as  returned 
by  the  engineer  in  charge,  and  "O.  K.  by 
Renfroe";  meaning  that  the  reports  made  by 
the  engineer  must  be  approved  by  Renfroe 
before  the  supply  company  would  be  liable,— 
and  the  declaration  falls  to  allege  any  such 
approval.  It  is  true,  the  first  amendment 
does  aver  that  the  amount  sued  for  had  been 
measured,  approved,  and  finally  passed  upon 
by  the  engineer  of  the  railroad  company  at 
the  time  of  the  commencement  of  the  plain- 
tiff's suit  where  the  contract  between  the 
parties  required  approval  and  measurement 
before  payment;  but  this  amendment  fails  to 
allege  any  approval  by  Renfroe,  which,  un- 
der the  express  terms  of  the  supply  com- 
pany's contract,  was  essential  to  the  plain- 
tiff's right  to  receive  payment  and  therefore 
essential  to  be  alleged.    Judgment  reversed. 


SOUTHKRN  HOME  BUILDING  ft  LOAN 

ASS'N  V.   HOME  INS.  CO.  OF 
NEW  ORLEANS. 

(Supreme  Court  of  Georgia.     July  16,  1894.) 

ISSOBANCB— "MOBTOAOEC  ClAUSB"— PROOFS  0» 

Loss. 

The  so-called  "New  York  Standard  Mort- 
gagee Clause"  in  a  policy  of  fire  Insurance,  which 
declares,  in  anbstance,  that  no  act  or  neglect  of 
the  mortgagor  shall  defeat  the  insurance  as  to 
the  interest  of  the  mortgagee,  does  not  dispense 
with  making  the  proof  of  loss  stipulated  for  in 
the  policy,  and  within  the  time  stipulated.  If 
the  mortgagee  would  not  have  the  right  in  all 
cases  to  furnish  the  proof,  he  certainly  would 
have  it  in  a  case  in  which  the  mortgagor  refused; 
but  in  every  case,  unless  waived  by  the  under* 
writer,  it  must  be  furnished  by  one  or  the  other. 
(Syllabus  by  the  Court) 
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£!rror  from  dty  ooort  of  Sayannab;  A.  H. 
MacDonell,  Judge. 

Action  by  the  Sonthem  Home  Building  & 
Loon  Association  against  tbe  Home  Inani- 
ance  Company  of  New  Orleans  on  a  policy 
of  Insurance.  From  a  Judgment  sustaining 
a  demurrer  to  the  declaration,  plaintiff  brings 
error.    Affirmed. 

II.  L.  Sibley  and  G.  B.  Whatley,  for  plain- 
tiff In  error.  Denmark  ft  Adams,  for  de- 
fendant In  error. 

SIMMONS,  J.  The  Sonthem  Home  Build- 
ing &  Loan  Association  sued  the  Home  In- 
surance Company  upon  a  policy  of  insurance 
issued  by  the  defendant  Insuring  Rosa  Tut- 
ty  upon  certain  proi>erty  for  one  year  from 
December  17,  1892,  to  an  amount  not  ex- 
ceeding $1,000,  "loss,  if  any,  payable  to  the 
Southern  Home  Building  &  Loan  Associa- 
tion, as  their  Interest  may  appear."  Attach- 
ed to  the  policy  was  what  is  called  the  "New 
York  Standard  Mortgagee  Clause,"  in  wh<ch 
It  was  stated  that  loss  nnder  the  policy 
should  be  payable  to  the  Southern  Home 
Building  &  Loan  Association,  as  mortgagee, 
as  its  interest  might  appear,  and  that  the 
insurance,  as  to  the  interest  of  the  mortgagee 
only  therein,  should  not  be  luTalidated  by 
any  act  or  neglect  of  the  mortgagor  or  own- 
er of  the  proijerty.  The  declaration  alleged 
that  while  this  policy  was  in  force,  on  June 
4,  1893,  a  fire  occurred  in  the  premises  cov- 
ered by  the  policy,  by  which  the  property  In- 
sured was  entirely  destroyed;  that  Imme- 
diately after  the  fire  occurred  notice  was 
given  the  Insurance  company  of  the  loss, 
and  afterwards,  during  August,  the  usual 
"proof  of  loss"  was  made  out  by  Prloleau, 
adjuster  of  the  defendant,  showing  the  prem- 
ises insured  under  the  policy  to  be  of  the 
value  of  $1,94&80,  but,  falling  to  obtain  the 
signature  of  the  assured,  Rosa  Tatty,  to  the 
proof  of  loss,  the  defendant  refused  in  con- 
sequence to  pay  over  the  loss  to  petitioner;, 
that  petitioner  demanded  payment  of  the 
loss  as  required  by  the  policy,  but  the  de- 
fendant refused  to  pay,  etc.  The  defendant 
demurred  to  the  declaration  on  the  ground 
that  It  did  not  set  forth  any  cause  of  action 
against  defendant  In  the  argument  upon 
the  demurrer  the  defendant  urged  that  the 
demurrer  should  be  sustained,  because  the 
declaration  did  not  aver  that  any  proof  of 
loss  had  been  submitted  to  defendant,  as  re- 
quired by  the  contract  or  policy  of  insurance, 
or  that  any  effort  had  been  made  by  plain- 
tiff to  make  such  proof,  or  comply  In  any 
way  with  this  requirement  of  the  policy. 
The  demurrer  was  sustained,  and  the  plain- 
tiff excepted.  The  policy,  a  copy  of  which 
was  attached  to  the  declaration,  contained 
a  stipulation  that  if  flre  occurred  the  insured 
should  give  Immediate  notice  of  any  loss 
thereby  in  writing  to  the  insurance  company, 
and  should  render  a  statement  to  the  compa- 
ny, signed  and  sworn  to  by  the  insured,  stat- 
ing the  knowledge  and  belief  of  the  Insured 


as  to  the  time  and  origin  of  the  fire,  the  In- 
terest of  the  Insured  and  of  all  others  in  the 
property,  the  cash  value  of  each  item  there- 
of, and  the  amount  of  loss  thereon,  etc.  Un- 
der this  stipulation.  It  was  a  condition  pre- 
cedent to  the  payment  of  the  loss  that  tb« 
proof  of  loss  stipulated  for  should  be  made 
out  and  submitted  to  the  Insurance  company, 
and  within  the  time  stipulated.  If  the  mort- 
gagor failed  or  refused  to  comply  with  this 
condition.  It  was  incumbent  upon  the  mort- 
gagee to  comply  with  it  If  the  mortgagee 
would  not  have  the  right  in  all  cases  to  fur- 
nish the  proof,  he  would  certainly  have  that 
right  In  a  case  in  which  the  mortgagor  re- 
fused to  do  so.  In  every  case,  unless  waiv- 
ed by  the  insurance  company,  it  must  be 
furnished  by  one  or  the  other.  See  Rich- 
ards, Ins.  S  168,  and  cases  cited.  It  was  con- 
tended that,  so  far  as  the  mortgagee  was 
concerned,  this  requirement  was  dispensed 
with  by  the  stipulation  in  the  "mort^ragee 
clause"  that  the  Insurance,  as  to  the  interest  of 
the  mortgagee,  should  not  be  invalidated  by 
any  act  or  neglect  of  the  mortgagor  or  owner 
of  the  property.  We  do  not  think  so.  We 
think  this  refers  to  acts  or  neglect  in  connec- 
tion with  the  property  while  the  risk  is  sub- 
sisting, and  which,  under  the  terms  of  tBe 
policy,  would  Invalidate  the  Insurance,  such 
as  conduct  Increasing  the  hazard,  and  not 
the  omission,  after  a  fire  has  occurred,  to 
comply  with  provisions  designed  to  secure  evi- 
dence as  to  the  nature  and  extent  of  the  kMS. 
It  is  apparent  from  a  reading  of  this  clause, 
which,  in  addition  to  the  stipulation  refer- 
red to,  contains  others  enumerating  various 
acts  which  shall  not  invalidate  the  instirance 
as  to  the  mortgagee,  that  the  object  of  the 
clause  was  to  afford  protection  to  mortgagees 
against  conduct  beyond  their  control  on  the 
part  of  the  mortgagor  or  othera  which,  nnder 
the  terms  of  the  policy,  would  invalidate 
the  insurance.  We  see  no  reason  for  hold- 
ing that  it  was '  Intended  also  to  relieve  a 
mortgagee,  where  loss  occurred,  from  prov- 
ing the  loss  as  a  condition  precedent  to  col- 
lecting his  claim  against  the  insurance  com- 
pany,—&  condition  which,  as  we  have  shown, 
the  policy  required  the  mortgagee  himself  to 
comply  with,  unless  the  mortgagor  should  do 
80.  The  declaration  falling  to  show  that  the 
Insured  or  the  mortgagee  complied  or  at- 
tempted to  comply  with  this  condition,  or 
that  there  was  any  waiver  thereof  on  the 
part  of  the  Insurance  company,  the  court 
below  was  right  in  sustaining  the  demurrer. 
The  allegation  that  the  adjuster  of  the  com- 
pany made  out  a  proof  of  loss  does  not  of 
itself  show  a  waiver  on  the  part  of  the  com- 
pany. If  he  made  it  out  in  behalf  of  the 
insured,  it  does  not  appear  that  she  author- 
ized or  adopted  It  for  it  is  alleged  that  he 
failed  to  obtain  her  signature  thereto.  We 
afilrm  the  Judgment  of  the  court  below,  with 
direction  that  the  plaintiff  may,  if  it  can, 
make  good  its  declaration  by  alleging  the 
facts  necessary  to  show  its  interest  as  moK- 
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nagee,  and  the  amount  thereof,  and  by  al- 
leging alao  that  the  proof  of  loaswas  waived, 
and  how  and  when  waived,  or  else  that  It 
was  made  within  due  time,  and  how  and 
when  made;  these  amendments  to  be  filed 
not  later  than  the  time  of  entering  In  the 
«oart  below  the  remlttitar  from  tbla  court 


KAUFMAN  T.  BHRLICH  et  aL 
(Supreme  Court  of  Geor^.     July  16,  1804.) 

DeBD— CONBTRCOTIOS— DBLIVERY. 

The  paper  attadied  as  an  exhibit  to  the 
plaintiff's  petition  was,  as  to  the  spe<dfic  lands 
therein  mentioned,  a  deled,  and  not  testamentary, 
and  there  was  sumcient  evidence  to  warrant  the 
finding  that  said  deed  wag  dnly  delivered  to  the 
grantee  in  his  lifetime.  The  evidence,  as  a 
whole,  thcngh  not  pointing  with  absolute  certain- 
ty to  the  conclusion  reached  by  the  presiding 
judge,  who  tried  the  case  without  the  interven- 
tion of  a  jury,  authorized  a  general  judgment  In 
favor  of  the  defendants,  and  tiiere  wa«  no  error 
in  denying  a  new  trial. 
(Syllabus  by  the  Ckiurt.) 

Brror  from  superior  conrt,  Chatham  conn- 
ty;   Robert  Falllgant,  Jndge. 

Action  by  Jackson  S.  Kaofman  against 
Ambrose  Ehrlich,  guardian,  and  Mildred  Dil- 
lon. There  was  a  judgment  for  defendants, 
and  plaintiff  brings  error.     Affirmed. 

Tbe  following  Is  the  official  report: 

Kaufman  brought  his  petition  against  A. 
Chrlich,  as  the  guardian  of  Mildred  Dillon,  a 
minor,  and  against  said  minor,  who  was 
duly  made  a  party.  The  iietitlon  alleged.  In 
brief:  Virginia,  the  mother  of  Mildred  Dil- 
lon, married  petitioner  in  Chatham  county, 
Ga.,  January  25, 1888,  and  died  in  New  York 
December  1,  1890,  his  wife;  leaving,  as  her 
sole  beirs,  petitioner  and  Mildred.  Said  Vir- 
ginia having,  previous  to  her  marriage,  made 
a  will  which  was  revoked  by  such  marriage, 
and  having  thus  died  intestate,  petitioner 
and  Mildred  are  entitled  to  her  estate  In 
eqnal  shares.  September  6,  1876,  B.  R.  Dil- 
lon, then  a  resident  of  Chatham  county,  con- 
veyed to  said  Virginia  certain  real  property 
In  Chatham  county,  described  as  follows: 
"7hat  tract  of  land  purchased  by  me  from 
Bryan,  Hartridge  &  NefF,  situate  In  Chat- 
ham county,  about  five  and  one-half  miles 
from  tbe  city  of  Savannah,  and  recorded  In 
Book  B,  pages  116  and  120;  bounded  north 
by  lands  of  Kollock,  south  by  Ogeechee 
crossroad,  and  east  by  the  White  BlufT  road. 
Also,  my  interest  In  lot  number  10,  bounded 
north  by  Anderson  street,  west  by  a  con- 
tinuation of  Montgomery  street,  and  east  by 
Barnard  street,  less  one  hundred  feet  from 

Barnard  street,  sontb  by  ;  this  being 

disputed,— the  southern  boundary."  This 
deed  was  duly  recorded  the  day  of  its  date. 
From  that  day,  Virginia  was  seised  and  pos- 
sessed of  all  the  property  referred  to  in  the 
deed,  in  her  own  name  and  right,  paid  taxes 
on  it  as  her  property,  and  died  seised  and 
posnessed  of  it,  her  claim  of  ownership  being 
ondisputed.     David  R.  Dillon  lived  until  Oc- 


tober. 1883,  when  he  died  In  New  York  City, 
leaving  his  last  will,  which  was  there  pio- 
bated,  and  an  exemplification  of  It  was  filed 
In  the  office  qt  the  ordinary  of  Chatham 
county,  and  administration  was  had  upon 
his  estate  in  Chatham  county,  Bhrllch  being 
his  execntor.  Dillon  never  claimed  said 
property  in  any  way  after  the  execution  of 
the  deed,  and  always  recognized  the  owner- 
ship of  said  Virginia  of  the  property  cov- 
ered thereby.  Since  Virginia's  death  there 
has  appeared  in  the  possession  of  Ehrlich  a 
paper  dated  July  10,  1879,  a  copy  of  which 
la  annexed,  marked  "Bxhibit  A"  This 
paper  purports  to  have  been  signed  by  said 
Virginia,  and  contains,  among  other  things, 
the  following  language:  "All  parcels  or 
tracts  of  land  and  premises  hereinafter  i>ar- 
ticularly  described,  situate,  lying,  and  being 
in  the of ,  in  the  county  of  Chat- 
ham and  state  of  Oeorgia.  Lot  number  ten, 
bounded  north  by  Anderson  street,  south  by 
lot  number  nine,  west  by  a  continuation  of 
Montgomery  street,  and  east  by  a  line  100 
feet  from  Barnard  street.  Also,  those  two 
tracts  of  land  bounded  south  by  Ogeechee 
crossroad,  and  north  by  land  known  as 
'Kollock's  Land.'  Also,  all  other  property, 
real  and  personal,  I  now  own,  or  may  own, 
during  his  natural  life;  after  his  death,  to 
my  child  or  children;  and,  should  I  not  have 
any  children,  -  all  the  rents  and  profits  of 
them  to  go  to  support  of  my  mother  during 
her  natural  life,  and  not  subject  to  any  debt 
or  debts  of  hers;  and  after  my  mother's 
death  for  my  three  sisters,  Heunie,  Maime, 
and  Katie  Ehrlich,  during  their  natural  lives, 
and  to  their  childroi  in  fee  simple.  And  I 
hereby  appoint  David  R.  Dillon  guardian 
and  trustee  for  my  child  or  children.  This 
is  to  include  all  property  I  may  own,  or  now 
own,  at  the  time  of  my  death."  This  paper 
was  never  recorded  or  delivered,  nor  pos- 
session was  had  or  taken  thereunder,  and 
the  actual  status  of  the  property  remained 
just  as  if  the  paper  had  not  been  signed. 
Dillon  never  made  any  claim  upon  the  prop- 
erty referred  to  therein,  but  always  recog- 
nized the  continued  ownership  and  posses- 
sion of  Virginia.    On  the  6th  day  of , 

ItMil,  he  wrote  a  deed,  which  was  signed  by 
Virginia,  in  which  her  ownership  of  a  por- 
tion of  the  property  referred  to  in  said  paper 
is  expressly  recognized.  On  July  10,  1870, 
Virginia  owned  only  the  northern  half  of  lot 
10,  fronting  on  Anderson  street,  and  after- 
wards, on  April  15,  1881,  purchased  from  J. 
G.  Rowland  the  southern  half  of  lot  10.  The 
paper  dated  July  10,  1870,  is  not  a  deed,  is 
testamentary  In  character,  and,  as  a  will, 
was  revoked  by  the  subsequent  marriafce  of 
said  Virginia.  The  property  Is  not  therein 
described  with  sufficient  certainty  to  make 
the  paper  valid  as  a  deed.  Tbe  paper  was 
not  delivered,  or  Intended  to  be;  it  was 
Ignored  by  the  parties  thereto;  no  posses- 
sion was  had  or  claimed  imder  it;  and.  ob- 
der  the  facts,  it  ought  not  to  affect  tbe  status 
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Of  tbe  property  left  by  Virginia,  or  the 
rights  of  petitioner,  as  one  of  her  heirs. 
Bat  Bhrllch  will  not  surrender  it.  It  ia  a 
cloud  upon  tbe  title  of  petitioner,  and  it 
ought  to  be  canceled.  Petitioner  prayed  for 
Its  cancellation;  for  general  relief  and  pro- 
cess. The  nature  of  the  answer  of  Ehrlich 
will  sufficiently  appear  from  the  findings  of 
the  court  and  report  of  the  evidence,  herein- 
after stated. 

The  cause  was  submitted  to  the  presiding 
Judge,  to  be  determined  on  the  law  and  facts 
without  a  jury.  He  found:  "(1)  Ehrlich  is 
the  legal  guardian  of  Mildred  Dillon:  (2) 
Virginia  Ehrlich  was  the  mother,  and  D.  R. 
Dillon  the  father,  of  Mildred.  (3)  Virginia 
married  Kaufman  January  25,  188S,  and 
died  in  New  Tork  City  December  1,  1890. 
(4)  Virginia,  previous  to  her  marriage  to 
Kaufman,  made  a  will,  and  that  said  will 
was  revoked  by  her  marriage  to  Kaufman. 
That  the  said  Virginia  died  Intestate,  .and 
that  the  said  Kaufman  and  the  said  Mildred 
are  entitled,  in  equal  shares  and  proportions, 
to  the  realty  in  Georgia  owned  by  the  said 
Virginia,  she  leaving  no  other  heirs.  (5)  Dil- 
lon, on  the  6th  of  September,  1876,  conveyed* 
to  the  said  Virginia  the  certain  real  property 
in  the  county  of  Chatham  and  state  of  Geor- 
gia described  as  follows:  That  tract  of  land 
purchased  by  me  from  Bryan  Hartrldge  and 
Xeft,  situate  in  Chatham  county,  about  five 
and  one-half  miles  from  the  city  of  Savan- 
nah, and  recorded  in  Book  E,  pages  116  and 
120,  bounded  north  by  lands  of  KoUock, 
south  by  Ogeechee  crossroad,  and  east  by 
White  Bluff  road.  Also,  my  Interest  in  lot 
number  ten,  bounded  north  by  Anderson 
street,  west  by  a  continuation  of  Montgom- 
ery street,  and  east  by  Barnard  street,  less 
one  hundred  feet  from  Barnard  street;  south 
by  lot  number  nine  (9).'  (0)  Virginia  was 
not  seised  and  possessed  of  all  the  property 
referred  to  In  said  deed  of  September  6, 
1870,  and  that  she  did  not  pay  the  taxes  on 
the  same,  as  her  property,  and  that  she  did 
not  die  seised  and  possessed  thereof.  (7) 
Dillon  died  October  9,  1883,  in  New  York, 
leaving  his  last  will  and  testament,  which 
was  probated  in  this  county,  and  that  after- 
wards an  exemplification  thereof  was  filed  In 
the  court  of  ordinary  of  Chatham  county, 
and  that  Ambrose  Ehrlich  was  the  executor. 
(8)  .There  is  no  evidence  that  Dillon  claim- 
ed the  property  described  in  the  deed  of  Sep- 
tember 6,  1876,  unless  the  payment  of  taxes 
thereon  by  La  Roche  for  Dillon  may  be  con- 
sidered as  evidence  of  such  claim.  (9)  I  find 
no  recognition  by  Dillon  of  ownership  of 
Virginia  of  property  covered  by  said  deed 
of  September  6,  1876,  after  the  execution  of 
the  deed  of  10th  July,  1879;  being  the  deed 
attached  to  the  petition,  and  marked  'Ex- 
hibit A.'  (10)  The  deed  marked  'Exhibit  A' 
was  delivered  by  Virginia  to  the  defendant, 
as  the  executor  of  Dillon,  with  other  deeds 
and  muniments  of  title  belonging  to  said 
Dillon,  immediately  after  Dillon's  death,  in 


New  Xork,  in  October,  1883.  (U)  The  deed 
of  July  10,  1879,  was  not  recorded.  (12) 
There  had  been  a  legal  delivoy  of  that  deed 
to  Dillon.  (13)  I  find  no  evidence  of  change 
of  possession  of  said  property  or  change  in 
the  actual  status  of  the  property,  or  that 
Dillon  made  any  claim,  except  by  payment 
through  La  Roche  of  taxes,  or  that  Dillon 
recognized  ownership  and  possession  in  Vir- 
ginia.   (14)  The  paper  dated  5th ,  1881. 

executed  in  the  presence  of  Jotm  J.  Leary 
and  Henry  0.  De  Witt,  Comr.,  was  in  the 
handwriting  of  Dillon,  and  that  the  signa- 
ture was  that  of  Virginia  Ehrlich.  That  this 
paper  quitclaimed  to  Bachael  Dillon  a  life 
estate  in  certain  property,  and  that  after- 
wards, in  1885,  said  life  estate  was  recon- 
veyed  to  Virginia.  (15)  On  10th  July,  1879. 
there  was  a  dispute  as  to  the  aouthero 
boundary  of  lot  number  ten,  and  that  on 
15  April,  1891  (?),  this  contention  was  set- 
tled by  the  payment  of  $750,  and  a  convey- 
ance from  John  0.  Rowland  to  Virginia.  (16> 
The  paper  dated  10th  July,  1879,  is  a  deed, 
and  not  a  testament.  That  the  property- 
reference  being  had  to  the  other  deeds  form- 
ing part  of  the  title— is  described  therein 
with  sufficient  certainty  to  make  said  paper 
valid  as  a  deed.  That  said  deed  was  deliv- 
ered. That  it  was  not  ignored.  That  there 
is  no  evidence  as  to  change  of  actual  pos- 
session, and  that  the  property  described  in 
Exhibit  A,  to  wit,  'All  parcels  or  tracts  of 
land  and  premises  hereinafter  described,  sit- 
uate, lying,  and  being  in  the of . 

in  the  county  of  Ohatham  and  state  of 
Georgia;  lot  number  ten,  bounded  north  by 
Anderson  street,  south  by  lot  number  nine, 
west  by  a  continuation  of  Montgomery  street, 
and  east  by  a  line  100  feet  frwn  Barnard 
street;  also,  those  two  tracts  of  land  bound- 
ed south  by  Og;eechee  crossroad  and  north  by 
land  known  as  "Kollock's  Land,"  '—was  the 
property  of  the  late  David  R.  Dillon,  and  bad 
by  him  l>een  conveyed  to  Virginia  Ehrlich 
That  said  Indenture  of  July,  1879,  conveyed 
to  said  Dillon  a  life  estate  estate  in  said 
property,  with  remainder  over  to  the  minor. 
Mildred,  the  child  of  Virginia  and  of  David 
R.  Dillon." 

Kaufman  moved  for  a  new  trial,  and,  his 
motion  being  overruled,  excepted.  The  mo- 
tion was  upon  the  grounds:  Because  the 
findings  of  the  Judge  in  favor  of  the  defend- 
ants, with  reference  to  the  paper  dated  July 
10,  1879,  are  contrary  to  law,  and  contrary 
to  the  evidence.  Because  the  Judge  erred 
in  finding  and  decreeing  that  said  paper  is 
8  deed,  and  vaUd  as  a  deed,  and  conveyed 
the  two  pieces  of  property  mentioned  there- 
in to  Dillon  for  life,  with  remainder  over  to 
Mildred  Dillon,  and  erred  in  sustaining  said 
paper,  said  finding  and  Judgment  being  con- 
trary to  law  and  the  evidence.  Because  tbe 
eth,  9th,  10th,  12th,  13th  and  16th  findings 
of  fact,  respectively,  are  contrary  to  law  and 
the  evidence.  Because  the  court  erred  in  not 
setting  aside  the  paper  dated  July  10,  1S79. 
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u  prayed  for  by  plaintiff.  Because  the  court 
erred  In  not  giving  judgment,  under  the 
facts,  to  plalntur. 

Upon  the  trial  of  the  case,  Kaufman  tes- 
tified: "Was  married  In  Savannah,  Janu- 
aiT  25,  1888,  to  Virginia,  the  sister  of  A. 
Ehrllch.  She  died  in  New  York  City  Decem- 
ber 1,  1890,  where  we  had  been  living  some 
years,  leaving  only  one  child.  This  child  and 
I  are  the  only  belrs.  From  the  time  of  my 
marriage  up  to  the  time  of  her  death,  I 
always  understood  that  the  property  refer- 
red to  in  the  paper  of  July  10,  1879,  was 
my  wife's,— that  she  claimed  it,— and  I  never 
heard  anything  to  the  contrary.  I  never 
knew  anything  of  this  paper  until  Ejhrlich 
come  to  me.  In  New  York,  with  Mr.  Meldrim, 
February,  1891.  I  had  heard  my  wife  speak 
of  a  paper  In  Ehrllcb's  hands  that  she  bad 
requested,  but  I  did  not  know  what  paper 
It  was.  She  always  received  rents  and  paid 
taxes  on  the  property  through  Ehrllch.  He 
attended  to  it  The  property  on  Montgomery 
and  Anderson  was  Improved,  and  there  was 
Income  from  that  which  she  got  I  had 
no  knowledge,  previous  to  onr  marriage,  as 
to  payment  of  taxes,  or  as  to  rents." 

EbrUch  testified:  "Dillon  died  October  9, 
1883,  in  New  York.  The  paper  of  July  10, 
1870,  I  first  heard  of  when  I  went  to  his 
fumal.  The  day  after  the  funeral  my  sis- 
ter banded  me  a  bundle  of  papers,  and  all 
tbe  deeds,— chains  of  title,— and  I  brought 
them  to  Savannah.  It  was  quite  a  big  bun- 
dle,— all  wrapped  up  together.  There  were 
none  of  hw  deeds,— just  a  bundle  of  his 
papers,  letters,  and  so  on.  I  can't  say  wheth- 
er she  knew  that  this  paper  was  there  or 
not  I  had  nothing  to  do  with  her  affairs 
prior  to  Dillon's  death.  After  his  death  I 
took  charge.  Before  then  Dillon  had  charge, 
and  La  Roche  was  his  agent  here.  There 
were  no  rents  at  that  time,  that  I  know  of. 
Tbere  were  no  improvements  of  the  Ander- 
son street  property  at  that  time.  That  was 
improved  In  1886  or  1887.  During  the  seven 
years  my  sister  lived  after  I  got  this  paper 
of  July  10,  1879,  the  property  referred  to 
was  all  in  her  name.  I  paid  taxes  on  It  In 
her  name  from  1883,  and,  you  might  say,  up 
to  the  present  time.  She  got  credit  for  the 
improvements.  The  farm  property  brought 
nothing.  After  the  store  was  put  up  on  An- 
derson street  property,  she  got  the  rents  for 
that.  I  know  that  from  the  time  that  paper 
of  September  6,  1876  [that  signed  by  Dillon 
and  recorded],  was  signed,  up  to  the  time 
of  her  death,  my  sister  always  looked  upon 
and  claimed  all  the  property  as  hers.  I  did 
not  tblnk  It  the  property  of  any  one  else. 
I  never  heard  from  Dillon  that  he  had  a 
Iif«  estate  in  It  I  fully  understood  It  was 
ber  pn^^ty,  and  did  not  know  that  this 
paper  was  In  existence.  The  body  of  the 
paper  executed  In  New  York  in  1881,  bi!fore 
I^eary  and  De  Witt  is  in  Dillon's  hand- 
writing:. The  signature  Is  In  the  handwrit- 
ing of  my  sister.   [It  was  admitted  that  In 


1885  his  life  estate  was  conveyed  back  to  the 
grantor.]  If  my  sister  ever  icnew  of  the 
existence  of  the  paper  of  July  10,  1879,  she 
never  mentioned  it  to  me,  and  I  never  men- 
tioned it  to  her,  because  I  did  not  attach  any 
importance  to  it  I  suppose  I  must  have  be- 
come first  intelligently  aware  of  this  paper 
the  latter  part  of  1883,  or  early  part  of  1884. 
I  paid  no  particular  attention  to  it  She  was 
alive,  and  I  put  it  back  with  the  bundle  of 
papers.  I  k^t  it  It  first  occurred  to  me 
immediately  after  her  death  that  it  was  my 
duty  to  have  It  passed  on.  I  took  it  to  Mr. 
Meldrim,  and  he  said  the  court  ought  to  pass 
on  It  That  was  tbe  only  paper  I  had  at  the 
time  that  was  of  any  note.  Previous  to  that 
time  I  did  not  attach  enough  Importance  to  it 
either  to  record  It  or  to  call  my  sister's  at- 
tention to  It  I  continued  to  return  the  prop- 
erty as  hers.  Just  as  if  this  paper  was  not 
in  existence.  I  never  heard  Dillon  refer  to 
it  in  any  way,  and  never  heard  of  the  paper 
until  after  his  death.  Tbere  was  no  oc- 
casion to  record  the  paper.  She  was  alive, 
and  aftef  her  death  I  brought  It  to  Mr.  Mel- 
drim. I  found  this  paper  along  with  other 
deeds,  and,  after  her  death,  commenced  to 
look  Into  her  affairs,  and  brought  tbe  paper  to 
Mr.  Meldrim,  who  advised  that  its  character 
was  such  that.  In  Justice  to  the  child.  It 
ought  to  be  passed  upon  and  determined. 
The  child  is  Dillon's.  The  property  known 
as  the  'Pear  Orchard,'  from  July  10,  1876, 
was  worth  about  $2,000,  and  tbe  Anderson 
street  property  was  worth  then  about  (10,- 
000.  The  property  bought  by  Estill,  on 
Whi taker  street  was  WMth  about  f 7,000; 
and  tbe  Market  Square  property,  about  f4,- 
000.  Mrs.  Kaufman  left  a  bouse  in  New 
York,  but  no  personalty.  Under  the  law  of 
New  York,  the  child  gets  all  the  real  estate 
and  two-thirds  of  tbe  personalty.  I  am  her 
administrator  here  [in  Savannah],  and  have 
the  property  in  charge,  as  the  property  of 
her  estate.  After  her  death  I  took  charge  of 
It,— the  property  of  her  estate.  I  knew  of  the 
existence  of  this  paper  of  July  10,  1879,  be- 
fore the  child  was  bom.  The  body  of  the 
deed  of  April  15,  1881,  between  J.  C.  Row- 
land and  Virginia  Ehrllch,  which  conveys 
the  south  half  of  lot  ten  on  Anderson  street 
is  In  Dillon's  handwriting.  There  was  some 
dispute  about  the  land,  and  It  was  settled. 
Rowland,  for  $750,  made  this  conveyance. 
The  paper  in  the  form  of  a  will,  dated  Au- 
gust 1884,  is  substantially  a  correct  copy 
of  an  original  will  that  has  been  lost  Tbe 
pencil  corrections  In  it  are  by  me.  So  far  as 
the  references  to  property  are  concerned, 
there  is  no  difference.  The  property  bounded 
on  the  north  by  Anderson  street  consisted  of 
four  and  three-quarter  acres;  and  the  two 
pieces  called  the  'Farm  Property,'  of  thirty- 
two  and  thirty-seven  acres.  And  therefore, 
when  seventy-five  or  seventy-six  acres  were 
mentioned  as  being  In  tbe  name  of  Virginia 
Bhrlich,  they  must  have  included  the  prop- 
erty mentioned  as  'Lot  Ten,'  bounded  north 
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bj  Anderson  slieet,  and  also  the  two  tracts 
bounded  north  by  KoUock's  land  and  south 
by  the  Ogeechee  crossroad."  Mr.  La  Roche 
testified:  "I  knew  Dillon,  and  represented 
him  in  Savannah  up  to  his  death.  From 
July  10th  to  his  death,  I  paid  the  taxes  for 
him  on  the  property  known  as  the  'Farm'  and 
'Anderson  Street  Property*  out  of  collections 
from  the  city  property,— from  all  his  proper- 
ty. Do  not  know  in  whose  name  this  prop- 
erty was.  I  paid  the  taxes  on  all  the  property. 
I  began  to  represent  him  In  1879  or  1880. 
I  think  aU  this  property  was  In  bis  name. 
I  paid  the  taxes  for  him.  I  am  not  posi- 
tive about  it.  I  never  heard  him  allude  to 
this  deed  that  be  made  to  Miss  Virginia 
Bhrlich.  I  ner^  heard  him  make  any  al- 
lusion to  the  property,  and  never  heard  of 
her  through  him.  I  collected  rents  from  the 
city  property,  and  paid  taxes  for  him,  ap 
to  the  time  of  his  death." 

It  appeared:  That  in  1876  170  acres  in 
Chatham  county,  valued  at  $10,000,  were  re- 
turned in  the  name  of  David  R.  Dillon;  in 
1877,  720  acres  in  his  name,  valued  at  $12,- 
000;  in  1678,  1879,  and  1880,  800  acres  in 
his  name,  valued  at  $5,000.  That  In  1881 
733  acres,  valued  at  $5,000,  were  returned 
In  his  name,  and  78%  acres,  valued  at  $1,- 
200,  were  in  the  name  of  Virginia  Ehrlich. 
Th»t  in  1882  783  acres,  valued  at  $5,000, 
were  In  his  name,  and  74i^  acres,  valued  at 
$1,200,  were  In  the  name  of  Virginia  Ehr- 
lich. That  in  1883  there  was  no  property  In 
the  country,  in  Chatham  county,  in  Dillon's 
name,  and  75  acres  in  the  name  of  Virginia 
Bhrlich,  valued  at  $1,200.  That  In  1884  the 
number  of  acres  in  the  name  of  the  estate 
of  Dillon  was  blank,  but  that  $15,000  were 
put  down  as  the  value  of  land  outside  of  the 
city  limits  in  Chatham  county  In  the  name 
of  Virginia  Ehrlich,  and  $12,000  as  the  value 
of  her  property.  That  in  1885  the  estate  of 
Dillon  appears  as  owning  $15,000  of  land 
outside  of  the  city,  in  Chatham  county,  and 
$1,000  as  the  value  of  the  city  property  for 
this  year.  Virginia  Ehrlich  appears  as  own- 
ing $1,200  in  land  outside  of  the  diy  limits 
in  Chatham  county,  and  $14,000  worth  of 
city  property.  That  for  188G  there  is  no  re- 
turn for  the  estate  of  Dillon,  and  in  the  sup- 
plement it  appears  that  Virginia  Ehrlich 
owned  44  acres  of  land  outside  of  the  city 
limits  In  the  county  of  Chatham,  valued  at 
$1,200,  and  $5,000  worth  of  city  property. 
That  in  1887  there  was  no  return  for  the 
estate  of  Dillon,  and  35  acres  outside  of  the 
city  limits,  valued  at  $0,400,  in  the  name  of 
Virginia  Ehrlich,  and  $5,275  in  ci^  pnoperty. 
That  in  1888  there  is  no  return  for  the  es- 
tate of  Dillon,  but  a  return  of  Mrs.  Kauf- 
man of  35  acres  in  Chatham  county,  out- 
side of  the  city  limits,  valued  at  $7,700,  and 
$5,200  In  city  property.  That  for  1889  there 
is  no  retium  for  the  estate  of  Dillon,  and  for 
Mrs.  Kaufman  there  is  a  return  of  69  acres 
In  Chatham  county,  outside  of  the  city  limits, 
valued  at  $21,000,  and  $4,100  In  city  proper- 


ty. That  for  1890  there  Is  no  return  for  the 
estate  of  Dillon,  but  is  a  return  for  Mrs. 
Kaufman,  of  $23,000  In  land  in  Chatham 
county,  outside  of  the  city  limits,  and  $5,- 
000  in  city  property.  Tbere  Is  no  return  for 
the  estate  of  Dillon  In  1891,  but  one  for  the  es- 
tate of  Mrs.  Kaufman,  of  $26,000  In  land  in 
Chatham  county,  outside  of  the  city  limits, 
and  $5,500  in  city  property. 

The  foUowlng  docamentary  evidence  wan 
bitroduced:    The  instrument  of  July  10,  1879. 
It  was  on  a  printed  form  for  deeds.     It  Is  not 
recorded  or  backed.     Also,  the  deed  of  Sep- 
tember 6,  1876,  by  DlUon  to  Virginia  EhrUch. 
recorded  the  day  of  Its  execution.     It  was  ex- 
ecuted In  Chatham  county,  and  recites  a  con- 
sideration of  five  dollars.     The  description  of 
the  land  conveyed  by  It  has  been  hereinbe- 
fore stated,  except  that  in  the  first  part  of  the 
description,   in  the   printed    form,   are   the 
words,  "all  those  tracts  or  parcels  of  land  and 
premises  hereinafter  particularly  described, 
situate,  lying,  and  being  in  the  county  of 
Chatham  and  state  of  Georgia."    Also,  the 
paper  purporting  to  have  been  executed  in 
New  York  In  1881,  before  Scbn  J.  Leary  and 
H.  0.  De  Witt,  commissioner  for  Georgia, 
signed  by  Vlrghila  Bhrlich.    This  deed  re- 
cites that  for  and  in  consideration  of  the  sum 
of  $10  to  Virginia  Ehrlich  paid  by  Rachad 
Dillon,  of  the  county  of  Cbathaim  and  state 
of  Gewgia,  she  releases  and  quitclaims  unto 
Rachael  Dillon  all  the  right,  title,  and  inter- 
est of  the  grantor  In  and  to  those  two  tracts 
of  land  bounded  north  by  lands  of  KoUock. 
south  by  Ogeechee  crossroad.    "The  tract  pur- 
chased by  me  from  Munnerlyn,  bounded  on 
the  west  by  the  canal,  and  tract  purchased 
from  Mr.  Dillon,   bounded  on  the  west   by 
White  Bluff  road,  about  seventy  acres  in  all, 
and  known  as  "Pear  Orchard  Tracts.'    The 
said  two  tracts  or  parcels  of  land  being  for 
the  benefit  and  use  of  said  Radiael  DlUon 
during  her  natural  life,  and  at  her  death  to 
revert  back  to  me,  Virginia  Ehilidi,  and  said 
property  not  subject  to  any  debts  of  tbe  said 
Rachael  Dillon."   Also,  the  deed  of  Xpril  15. 
1881,  received  for  record  the  same  day,  and 
recorded   April  25,   1881,  from  Rowland    to 
Virginia  Ehrlich.     This  deed,  in  considera- 
tion of  $750,  conveys  that  tract  of  land  de- 
scribed oa  the  map  of  Savannah  drawn  by 
Hogg,  corrected  to  July,  1868,  as  "Lot  Num- 
ber 10,"  fronts  north  on  Anderson  street, — all 
the  southern  half  of  said  lot  Na  10,  contain- 
ing about  2%  acres.     Bounded  north  by  the 
nortborn  half  of  said  lot  No.  10,  east  by  a 
continuation  of  Barnard  street,  and  west  by 
a  ccxitlnuation  of  Mmitgomery  street,   and 
south  by  lot  No.  9.     Said  property  purchas- 
ed from  S.  L.  Hoover  by  J.  G.  Rowland  In 
1863,  and  this  sale  to  convey  all  the  property 
purchased  by  him  from  Hoover.    Also,  tbe 
deed,  as  recorded,  to  be  found  in  Book  4, 
A's,  page  116  (referred  to  in  the  deed  of  Sep- 
tember 6,  1876,  above  mentioned).     And  In 
this  deed,  as  recorded,  it  appeared  that  the 
number  of  acres  of  the  prc^erty  conveyed 
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(outside  of  a  street  20  feet  wide  which  botiDd- 
ed  the  property)  was  28^.  This  deed  de- 
scribes the  property  fully  and  accorately. 
Also,  the  copy  of  a  will  dated  August,  1884, 
purporting  to  have  been  made  by  Virginia 
Ehrllch  at  that  time;  being  the  copy  pro- 
daced  by  A  Ehrllch,  and  as  to  which  he 
testlfled.  In  this  will  the  property  mentioned 
In  the  paper  of  July  10, 1879,  as  that  bounded 
north  by  Anderson  street  is  spedflcally  de- 
rised.  This  will  contains  also  a  residuary 
dause.  Also,  the  record  from  the  courts  of 
New  York,  showing  that  the  will  made  by 
Vh-ginia  dated  March  5,  1886,  had  been  set 
aside.  The  wUl  Is  short,  and  devises  all  the 
prc^ierty  of  the  testatrbc  to  her  daughter, 
Mildred.  It  begins  as  foUows:  "I.  Virginia 
S.  Dillon  (formo-ly  Ehrllch),  of  the  city  of 
New  York,"  etc.  The  Judgment  of  the  New 
York  court  of  appeals  found  that  on  the  5th 
day  -of  March,  1886,  the  testatrix  was  the 
widow  of  one  David  Dillon,  and  on  that  day 
duly  executed  her  last  wUl  and  testament; 
that  on  the  25th  day  of  January,  1888,  the 
testatrix  married  (Hie  Jacltson  8.  Kaufman, 
and  in  December,  1800,  died,  leaving  her  sur- 
viving husband,  the  said  Jackson  S.  Kauf- 
man, and  her  daughter,  Mildred,  as  her  heirs 
at  law;  and  that  under  the  laws  of  New  York 
this  will  was  revoked  by  her  marriage  to 
Kaufman.  Also,  the  deed  dated  April  20, 
1880,  from  David  R.  Dillon  to  Virginia  Ehr- 
llch, received  tot  record  the  same  day,  and 
recorded  April  24,  1880,  in  the  ofBce  of  the 
derk  of  the  superior  court  of  Obatham  coun- 
ty. It  conveyed  a  tract  of  land  purchased 
by  the  grantor  from  one  O.  M.  Willett,  and 
contained  the  following  conditions:  "The  con- 
ditions of  this  sale  are  that  this  property  shall 
remain  in.  and  be  the  absolute  property  of, 
David  R.  Dillon,  during  his  natural  life;  and, 
should  David  R.  Dillon  at  any  time  dispose 
of  this  strip  or  parcel  of  land,  then  this  bill 
ef  sale  to  be  null  and  void,  and  of  no  ef- 
fect whatever.  Should  said  David  R.  Dillon 
not  dispose  of  this  strip  or  parcel  of  land 
during  bis  natural  life,  then  at  bis  death 
this  strip  to  be  the  property  of  said  Vir- 
einla  GUrlich."  The  consideration  of  this 
deed  was  $10.  Also,  a  deed  from  David  R. 
Dillon  to  Virginia  EhrUch,  dated  June  16. 
18S3,  and  recorded  at  once  in  the  office  of  the 
clerk  of  the  superior  court  of  Chatham  coun- 
ty. In  which  he  conveys  to  Virginia  Ehrlioh, 
(or  $30,  certain  real  estate  on  Whitaker 
street,  in  the  city  of  Savannah;  and  this  deed 
contains  the  following  proviso:  "Provided, 
however,  that  while  this  deed  conveys  a  pres- 
ent estate  unto  the  said  party  of  the  second 
part,  and  to  her  heirs  and  assigns,  in  and  to 
the  foregoing  property  and  the  linprove- 
raents  and  appurtenances,  the  said  grantor, 
David  R.  Dillon,  reserves  to  himself,  for  and 
during  bis  natural  life,  the  possession  of  the 
mme.  with  the  rents.  Issues,  profits,  and  in- 
come of  the  same;  and  the  said  party  of  the 
second  part,  her  heirs  and  assigns,  though 
vested  with  the  title  as  aforesaid,  suall  not 


possess  or  control  the  said  property,  or  tke 
rents,  Issues,  and  profits  thereof,  so  long  as 
the  said  party  of  the  first  part  shall  be  In 
Me." 

Denmark  &  Adams,  for  plaintiff  in  error. 
Garrard,  Meldrim  &  Newman,  for  defendants 
'in  ertot. 

LUMPKIN,  J.  The  facts  appear  in  the  re- 
porter's statement  By  consent,  the  case  was 
submitted  to  the  presiding  judge  toe  deter- 
mination without  the  intervention  of  a  ixay. 
The  controlling  legal  question  was  whether 
or  not  the  instnunent  dated  July  10,  1879, 
and  executed  by  Virginia  Ehrllch,  was  a 
deed  ot  a  will.  We  are  quite  clear  tliat,  as 
to  the  spedflc  lands  therein  mentioned,  it 
was  a  deed,  and  was  not  testamentary  in  Its 
character.  As  to  so  much  of  the  instrument 
as  undertook  to  convey  property  which  the 
grantor  might  acquire  after  Its  execution, 
and  of  which  she  might  be  the  owner  at  the 
time  of  her  death,  it  may  be  testamentary; 
but  this  is  immaterial,  as  no  property  Is  in- 
volved in  the  present  controversy  other  than 
that  with  which  this  instriiment  deals  spe- 
cifically. There  was  sufficient  evidence  to 
warrant  the  Judge  in  finding  that  this  deed 
was  duly  delivered  to  the  grantee,  David  R. 
Dillon,  in  his  lifetime.  We  have  carefully 
read,  studied,  and  considered  the  evidence 
in  this  case.  It  contains  many  contradictions 
and  inconsistencies,  and  leaves  our  minds  in 
some  doubt  as  to  the  real  truth  of  many 
of  the  points  in  issue.  As  a  whole,  it  pre- 
sents a  confused,  rather  than  a  dear  and 
satisfactory,  view  of  the  various  transactions 
to  which  It  relates.  We  therefore  felt  Justi- 
fied In  saying  in  the  beadnote  that  It  does 
not  point  with  absolute  certainty  to  the  con- 
clusions reached  by  the  presiding  Judge,  aad 
whldi  were  necessary  to  an  adjudication  by 
him  in  favor  of  the  defendants.  Still,  we 
think  he  was  authorized  in  so  adjudging. 
It  woidd  be  a  most  laborious  task  to  discuss 
in  detail  the  facts  of  this  case.  Neverthe- 
less, we  would  cheerfully  undertake  the  bur- 
den of  so  doing,  if  any  good  could  thereby 
be  accomplished.  As  this.  In  our  opinion, 
would  not  be  the  case,  we  leave  the  Judg- 
ment to  stand,  without  further  comment. 
Judgment  affirmed. 


TARVER  V.  STATE. 

(Supreme  Court  of  Oeorgia.     Dec.  21,  1884.) 

BcaeuRT— Abbaionhkst  and  Pi,ba— Possbssios 

OF  Stolbs  Fbopertt— Isstudotionb. 

1.  Waiver  of  arraignment,  and  the  entry 
of  this  fact,  together  with  a  plea  of  not  guilty, 
by  the  solidtor  general  upon  the  indictment, 
Buffidently  form  the  issue  to  be  tried  in  a  crim- 
inal case.  After  vhis  has  been  done.  It  is  un- 
necessary to  further  call  upon  the  defendant  to 
plead. 

2.  There  was  no  error,  as  against  the  ac- 
cused, if  any  at  all.  in  instructing  the  jury  that 
if,  upon  consideration  of  the  evidence  and  the 
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■tatement  of  the  aecnsed,  all  reasonable  donbt 
of  hig  fuilt  was  removed,  they  should  convict 

8.  The  evidence  as  to  the  breaking  being 
amply  sufficient,  there  was  no  error  in  refusing 
to  charge  as  to  the  offense  of  larceny  from  the 
house,  nor  was  there  any  error  in  admitting  evi- 
dence of  the  value  of  the  goods  taken  from  the 
premises  burglariously  entered,  although  no  val- 
ue was  alleged  in  the  indictment.  This  evidence 
was  material  as  a  part  of  the  description  of  the 
goods  found  in  the  possession  of  the  accused, 
and  bore  upon  the  account  given  by  him  of  that 
possession. 

4.  In  passing  upon  the  possession  of  stolen 
goods  as  evidence  offered  to  show  criminality, 
the  time  which  elapsed  between  the  theft  and 
the  possession,  and  the  manner  in  which  the 
possession  was  accounted  for,  or  that  it  was 
not  accounted  for  at  all,  are  material  matters 
for  the  consideration  of  the  jury,  to  which  the 
court,  by  appropriate  instructions,  should  direct 
their  attention.  Though  reference  to  the  ele- 
ment of  recency  should  never  be  omitted,  it  is 
not  absolutely  essential,  if  the  possession  was 
in  fact  very  recent;  but  in  a  trial  for  burglary, 
where  the  evidence  upon  which  the  state  main- 
ly relied,  and  without  which  there  could  have 
been  no  legal  conviction,  consisted  of  proof 
showing  possession  by  the  accused  of  goods 
which  had  been  stolen  from  the  premises  bur- 
glariously entered,  and  there  was  an  explanation 
by  him  of  that  possession  which,  If  G'ue,  was 
consistent  with  nis  innocence,  an  entire  failure 
by  the  court  to  submit  to  the  jury  the  question 
whether  or  not  that  explanation  was  reasonable 
and  satisfactory  is  cause  for  a  new  trial;  it  ap- 
pearing that  the  court  did,  in  substance,  instruct 
the  jury  that  the  fact  of  the  possession  of  the 
stolen  goods  might,  in  connection  with  the  other 
facts  in  evidence,  authorize  a  conviction. 

6.  Except    as   indicated   in    the    iireceding 
note,  no  error  was  committed  at  the  trial. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Jones  county; 
W.  F.  Jenkins,  Judge. 

Robert  Tarver  was  convicted  of  burglary, 
and  brings  error.     Reversed. 

John  R.  Cooper,  for  plaintiflT  in  error.  H. 
O.  Lewis,  Sol.  Oen.  (Felder  &  Davis,  of  coun- 
sel), for  the  State. 


LUMPKIN,  J.  1.  The  object  of  arraigning 
a  prisoner  Is  to  give  bim  an  opportunity  to 
plead  to  the  indictment.  If  he  waives  ar- 
raignmoot.  there  Is  no  farther  occasion  to 
call  upon  blm  to  plead;  and  certainly  where, 
after  the  arraignment  has  been  waived,  the 
soHcitur  general  enters  upon  the  Indictment 
a  plea  of  not  guilty, .no  possible  barm  is 
done  to  the  accused,  and  the  issue  between 
him  and  the  state  Is  duly  made  up.  The 
point  raised  by  the  accused  in  this  case, 
vrtth  which  we  have  thus  summarily  dealt, 
is  absolutely  without  merit 

2.  In  arriving  at  a  conclusion  in  a  criminal 
case,  it  Is  the  duty  of  the  Jury  to  consider 
the  evidence  and  the  statement  of  the  ac- 
cused, giving  to  the  latter  just  such  weight 
as  they  see  proper.  After  doing  this,  they 
must  l>e  satisfied  beyond  a  reasonable  doubt 
of  the  guilt  of  the  accused,  before  they  can 
legally  convict.  Instructions  to  the  Jniy 
conforming  to  the  propositions  just  an- 
notmced,  if  not  absolutely  proper  and  cor- 
rect, certainly  are  not  erroneous,  as  against 
the  accused. 


8.  The  evidence  showed  with  sufficient 
clearness  that  the  house  was  broken.  Ac- 
cordingly, there  was  no  error  In  refusing  to 
charge  upon  the  offense  of  larceny  from  the 
house.  The  accused  could  not  under  the 
facts,  possibly  be  guilty  of  the  latter  offense 
without  also  being  guilty  of  the  burglary, 
and  therefore,  no  conviction  of  the  lesser  of- 
fense would  have  been  lawful.  In  cases  of 
larceny  the  value  of  the  goods  stolen  must 
be  alleged  and  proved,  but  in  an  indictment 
for  buiiglary,  alleging  that  the  accused  broke 
and  entered  the  bouse  in  question  with  in- 
tent to  commit  a  larceny  of  certain  describ- 
ed goods  therein.  It  is  unnecessary  to  al- 
lege their  value;  and,  although  the  value 
Is  not  alleged,  It  may  be  proved  at  the  trial 
as  a  part  of  the  description  of  the  goods 
which  had  been  In  the  house,  and  which 
were  afteiTvards  found  In  the  possession  of 
the  accused.  In  this  case,  proof  of  value 
also  bore  materially  upon  the  account  given 
by  the  accused  of  his  possession  of  the 
goods.  It  tended  to  show  that  this  account 
was  false.  Because,  according  to  what  he 
said,  he  obtained  them  at  so  much  less  than 
their  real  value,  his  statement  that  he  pur- 
chased them  might  well  be  doubted. 

4.  Nevertheless,  that  statement,  if  true, 
was  consistent  with  his  innocence,  and  he 
was  entitled  to  have  the  jury  pass  upon  the 
explanation  given  by  him  of  his  possession. 
It  was  for  them  to  determine  whether  or 
not  that  explanation  was  reasonable  and  sat- 
isfactory. The  court.  In  substance,  instruct- 
ed the  Jury  that  the  fact  of  the  possession  of 
the  stolen  goods  might,  in  connection  with 
the  other  facts  In  evidence,  authorize  a  con- 
viction. A  careful  examination  of  the  rec- 
ord before  us  shows  that  the  evidence  ui>on 
which  the  state  mainly  relied,  and  without 
which  there  could  have  been  no  legal  con- 
viction, consisted  of  proof  of  possession  by 
the  accused  of  the  goods  which  had  been 
stolen  from  the  broken  house.  Under  these 
circumstances,  the  merits  of  his  explanation 
ought  to  have  been  submitted  to,  and  pass- 
ed upon  by,  the  Jury.  In  charging  with 
reference  to  the  possession  of  stolen  goods 
as  evidence  of  criminality,  the  question  as  to 
how  much  time  had  elapsed  between  the 
theft  and  the  possession  ought  also  to  be 
considered.  As  stated  in  Young  v.  State  (de- 
cided Oct  IB,  1894)  20  S.  B.  270,  the  court, 
in  charging  in  this  connection,  should  use 
the  word  "recent,"  though  It  was  there  held 
that  the  omission  to  do  so  was  not  cause  for 
a  new  trial  where  it  affirmatively  and  un- 
equivocally appeared  that  the  possession  in 
question  was  In  fact  a  recent  one.  Still,  we 
do  not  think  that  In  cases  of  this  kind  the 
court  should  ever  neglect  to  refer  to  the  ele- 
ment of  recency,  and  in  such  cases  the 
charge  should  conform  to  the  rules  stated  In 
the  fourth  headnote,  which  are  sufficiently 
plain  without  further  comment  We  grant 
a  new  trial  in  this  case  because  of  the  error 
therein  indicated. 
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S.  Some  other  minor  questions  were  pre- 
sented by  the  motion  for  a  new  trial,  but 
none  of  them  are  of  sufficient  importance  to 
require  discussion.    Judgment  rerersed. 


AMERICAN  SUGAR-RBPINING  CO.  T. 

McGHBE  et  sL 

(Supreme  Court  of  Georgia.     March  11,  1895.) 

Cabkixhs  —  Refi'sal  or  Goods  bt  CosiisysB  — 

Dbutert  to  Bboksr— Bbokbb'b  Adthuritt. 

1.  Where  goods  were  shipped  oyer  the  lines 
of  connecting  railways  to  a  consi^ee  desig- 
nated in  the  bill  of  lading,  and  on  arriyal  at  des- 
tination the  receivers  of  the  railway  company 
which  completed  the  transportation  tendered  de- 
livery to  that  consignee,  and  he  declined  to  re- 
ceive the  goods,  the  liability  of  the  receivers  as 
common  carriers  thereupon  ceased,  and  they  be- 
came liable  as  warehousemen  only,  and  as  such 
were  chargeable  with  the  duty  of  notifying  the 
consignor  of  the  consignee's  refusal  to  accept 
the  goods,  and  with  the  further  duty  of  holding 
the  same  subject  to  the  order  of  the  consignor. 

2.  The  action  being  by  the  consignor  against 
the  receivers  to  recover  the  goods  or  their  value, 
and  the  only  defense  set  up  and  relied  upon  by 
the  defendants  being,  in  substance,  that  they 
had  delivered  the  goods  as  directed  by  a  broker 
of  the  plaintiff,  and  that  he  was  the  duly-author- 
ized agent  of  the  plaintiff  to  direct  such  deliv- 
ery, and  there  being  no  sufficient  evidence  to 
warrant  a  finding  that  he  was  in  fact  such  an 
agent  of  the  plaintiff,  the  judge  below,  who 
tried  the  case  without  a  jury,  erred  in  adjudg- 
ing that  the  defendants  were  not  liable. 

3.  The  broker,  under  his  general  powers  as 
such,  had  no  authority  either  to  receive  the 
goods  or  to  direct  to  whom  they  should  be  de- 
livered; nor  could  such  authority  be  conferred 
upon  him,  so  as  to  bind  his  principal,  the  con- 
signor, by  any  local  custom  oi*  usage,  the  latter 
having  no  knowledge  thereof,  and  consequently 
not  contracting  with  reference  thereto  in  mak- 
ing the  shipment. 

(Syllabus  by  the  Ck>urt.) 

Error  from  city  court  of  Macon;  J.  P.  Ross, 
Judge. 

Action  by  the  American  Sugar-Reflniog 
-Company  against  C.  M.  McGhee  and  oth»8, 
receivers.  Defendants  had  Judgment,  and 
plaintur  brings  error.    Reversed. 

Ellis  tt  Jordan  and  S.  A.  Reld,  for  plaintiff 
In  error.  Hill,  Harris  &  Birch,  for  defend- 
ants In  error. 

LUMPKIN.  J.  The  American  Sngar-Refln- 
Ing  Company  brought  an  action  against  the 
receivers  of  the  East  Tennessee.  Virginia  & 
Georgia  Railway  Company  for  the  recovery 
of  100  barrels  of  sugar,  or  the  value  of  the 
same.  The  material  allegations  of  the  dec- 
laration are  as  follows:  On  January  24, 
1SSS,  the  plaintifl  delivered  the  sugar  to  the 
N.  O.  &  N.  E.  Railroad  Company,  to  be  trans- 
poited  over  Its  line  to  its  terminus,  and 
thence  over  the  line  of  the  East  Tennessee, 
Virginia  &  Georgia  Railway,  of  which  the 
defendants  were  In  charge  as  receivers,  to 
itaeoa,  Oa.,  the  shipment  having  been  made 
nnder  a  bin  of  lading  by  the  terms  of  which 
tbe  TOgar  was  eonsigned  to  Rogers,  Jones 
ft  Moore,  of  the  city  last  named;  and  the  de- 
fendants received  the  sugar  for  transporta- 


tion and  delivery  under  that  bill  of  ladlnc. 
The  plaintiff  was  really  the  owner  of  the 
sugar  when  the  defendants  received  it,  tbe 
shipment  having  been  made  upon  a  frandn- 
lent  order  given  by  a  broker  without  authori- 
ty from  the  consignees,  who  did  not  order 
nor  buy  the  sugar,  nor  consent  to  its  ship- 
ment to  them,  and  who  disclaimed  any  right 
or  title  to  or  interest  in  it,  and  refused  to  re- 
ceive It,  which  facts  were  not  known  to  the 
plaintiff  till  afterwards.  It  was  the  duty  of 
the  defendants,  upon  the  refusal  of  the  con- 
signees to  receive  tbe  goods,  to  notify  tbe 
plaintiff  of  this  fact,  and  redeliver  to  It,  or 
to  Its  order.  The  defendants  failed  to  ob- 
serve this  duty,  but,  on  the  contrary,  con'^ert- 
ed  and  appropriated  the  sugar  to  their  own 
use  as  receivers,  to  the  plaintlfTs  damage  in 
the  sum  of  $1,640.85,  which  was  the  value  of 
the  consignment. 

In  order  that  the  nature  of  tbe  defense 
may  be  cleariy  understood,  we  will  now  set 
forth  In  full  those  portions  of  the  defend- 
ants' pleas  npon  which  they  relied.  They 
are  as  follows:  "And,  for  further  answn  tn 
this  behalf,  these  defendants  show  that  tbe 
waybills  or  shipping  directions  which  ac- 
companied the  freight  in  question  required 
these  defendants  to  turn  over  and  deliver 
said  goods  to  Rogers,  Jones  &  Moture,  of  the 
city  of  Macon;  that  upon  the  receipt  of  said 
goods  in  the  warehouse  of  the  East  Tennes- 
see, Virginia  and  Georgia  Railway  Company 
at  Macon,  Ga.,  these  defendants,  through 
their  agent  at  said  point,  tendered  the  said 
goods  to  the  consignees,  Rogers,  Jones  & 
Moore,  as  by  the  shipping  directions  re- 
quired to  do;  that  Immediately  said  Rogers, 
Jones  &  Moore  declined  to  receive  said  goods, 
alleging  that  th^  were  not  willing  to  re- 
ceive the  same,  and  directing  the  agent  of 
these  defendants  to  consult  with  John  Far- 
rar,  agent  or  broker  of  the  plaintiffs  in  this 
city;  that  thereupon  the  said  agent  notified 
the  said  John  Farrar,  broker,  as  aforesaid, 
upon  whose  order  the  said  goods  had  been 
purchased,  that  the  goods  were  ready  to  be 
delivered,  and  that  Rogers,  Jones  &  Moore, 
the  consigrnees,  declined  to  receive  the  goods, 
and  had  directed  these  defendants  to  consult 
with  him;  thereupon  the  said  John  Farrar 
immediately  directed  these  defendants  to  de- 
liver the  goods  to  H.  D.  Adams  &  Cio.,  a  re- 
sponsible firm  of  this  city;  that  pursuant  to 
such  Instruction,  and  having  often  been  in- 
structed before  in  similar  cases  by  the  said 
John  Farrar,  these  defendants,  through  their 
agents,  delivered  over  the  goods  to  the  said 
H.  D.  Adams  &  Co.,  for  the  account  of  the 
plaintiffs,  as  directed  by  the  plaintiffs'  broker 
so  to  do.  These  defendants,  having  noti&ed 
the  consignors  through  their  agent,  as  afore- 
said, and  having  been  by  him  directed  as  to 
the  disposition  of  the  goods,  followed  his  in- 
structions to  the  letter,  and  delivered  them 
over  to  the  persons  designated  by  the  said 
broker.  Wherefore  these  defendants  show 
that  they  have  fully  discharged  their  duty  in 
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and  about  said  matter,  and  that  there  Is  no 
liability  upon  them  to  acconnt  for  any  matter 
or  thing  connected  with  the  subsequent  dis- 
position of  said  merchandise.  And,  for  far- 
ther answer  in  this  belialf,  these  defendants 
show  that  they  •were  cognizant,  from  a  long 
course  of  dealing  through  their  agents  at 
Macon,  of  the  fa(!t  that  said  Macon  Brc^er- 
age  Company,  or  John  Farrar  &  Company,  or 
both,  of  which  John  Farrar  was  one  of  the 
partners  or  principal  agent,  had  been  for  a 
long  time  the  agent  of  the  plaintiffs  in  pla- 
cing their  orders  and  the  sale  of  products  of 
the  plaintiffs  in  this  city;  that  when  the  said 
Rogers,  Jones  &  Moore,  the  consignees  of 
said  goods,  refused  to  receive  them,  and  di- 
rected the  defendants  to  consult  with  the 
said  John  Farrar,  as  a  member  of  the  said 
Macon  Brokerage  Company  or  John  Farrar 
&  Company,  these  defendants  immediately 
did  so.  In  accordance  with  the  custom  that 
had  heretofore  prevailed  with  reference  to 
similar  shipments,  and  the  said  John  Farrar, 
for  the  said  Macon  Brokerage  Company  or 
John  Farrar  &  Company,  having  directed 
these  defendants  to  turn  over  the  said  goods 
to  H.  D.  Adams  &  Co.,  a  responsible  firm, 
fully  s<dvent,  and  fully  able  to  pay  for  the 
same,  these  defendants  obeyed  such  instruc- 
tions. The  said  John  Farrar  had  been  pla- 
cing orders  for  the  consignors  for  a  long 
series  of  years,  and  was  known  to  this  de- 
fendant as  the  agent  and  broker  of  the  said 
plaintiffs  in  this  city.  He  had  authority, 
both  by  custom  and  by  direct  mandate  from 
the  plaintiffs,  to  place  their  orders  in  this 
city,  and  these  defendants  only  followed  the 
instructions  that  they  received  frc«n  him  in 
this  case,  as  it  was  known  to  them,  from  his 
course  of  dealing,  that  he  was  the  authorized 
agent  of  the  plaintiffs  to  direct  the  disposi- 
tion of  the  goods,  as  well  as  to  procure  and 
place  orders  therefor.  These  defendants  de- 
livered the  goods  to  the  parties  to  whom  they 
were  consigned.  Those  parties  having  re- 
fused the  goods,  and  having  directed  these 
defendants  to  consult  with  John  Farrar,  as 
aforesaid,  the  goods  were  delivered  to  H.  S. 
Adams  &  Ca,  on  instructions  from  him,  as 
broker  of  the  said  plaintiffs." 

The  case,  by  consent,  was  tried  by  the  Judge 
without  a  Jury.  The  evidence,  as  a  whole, 
showed  substantially  the  following  state  of 
facts:  John  Farrar,  or  the  Macon  Brokerage 
Company,  under  different  firm  names  (John 
Farrar,  however,  always  being  a  member),  did 
business  for  the  plaintiff  as  its  broker  in  the 
city  of  Macon  from  1890  until  and  Including 
the  month  of  January,  1893.  During  this  pe- 
riod, Farrar,  or  the  firms  of  which  he  was  a 
member,  sent  large  numbers  of  orders  to  the 
plaintiff,  at  the  instance  of  various  parties. 
He  had,  however,  no  authority  to  make  sales 
for  the  plaintiff,  but  only  to  submit  orders  for 
its  acceptance  or  refusal,  receiving  commissions 
on  sales  completed;  and  in  no  instance  was 
he  authorized  to  make  collections  for  the  plain- 
tiff, but  purchasers  remitted  to  it  directly.    He 


was  not  authorised  to  dispose  of  any  goods 
for  the  plaintiff  without  Instructions  ftom  it, 
and  in  the  present  case  he  was  not  authorized 
to  take  possession  of  or  dispose  of  the  sngar, 
or  give  any  directions  as  to  Its  delivery.    The 
plaintiff  gave  him  no  InstructionB  whatever 
concerning  it     The  shipment  of  the  sugar  was 
brought  about  as  follows:    Fariar,  for  a  fraud- 
ulent purpose  of  his  own,  and  without  author- 
ity from  Rogers,  Jones  &  Moore,  sent  an  order 
to  the  plaintiff  to  ship  to  them  100  barrels  of 
sugar,  and  it  did  so,  believing  that  the  order 
was  an  honest  one  and  duly  authorized.    Far- 
rar informed  Rogers,  Jones  &  Moore  of  the 
sending  of  the  order,  but  represented  that  it 
resulted  from  a  mistake  caused  by  his  using 
the  wrong  cipher,  and  requested  them  to  no- 
tify him  of  the  arrival  of  the  sugar.     When  it 
did  arrive,  the  agent  of  the  defendants  notified 
Rogers,  Jones  &  Moore  of  the  fact,  and  ten- 
dered delivery  to  them,  the  agent  being  at  the 
time  entirely  ignorant  of  the  fraud  which  had 
been  practiced  by  Farrar.     Rogers,  Jones  & 
Moore  informed  the  agent  that  the  sugar  was 
not  for  them,  and  declined  to  receive  It,  but 
stated  that  Farrar  would  dispose  of  it.     They 
also,  as  the  latter  had  requested.  Informed  him 
of  the  arrival  of  the  sugar,  and  mailed  to  Urn, 
without  indorsement,  the  bill  of  lading  which 
had  been  sent  to  them.     He,  without  inform- 
ing the  plaintiff  of  the  rejecticoi  of  the  con- 
signment by  Rogers,  Jones  &  Moore,  and  with- 
out presenting  to  the  agent  of  the  defendants 
the  bill  of  lading,  simply  telephoned  the  agent 
to  deliver  the  sugar  to  H.  D.  Adams  &  Co.; 
and  the  agent,*  without  having  notified    the 
plaintiff  of  the  refusal  of  Rogers,  Jones   & 
Moore  to  receive  the  sugar,  and  without  hav- 
ing asked  of  the  plaintiff  any  directions  hi  the 
matter,  and  also  without  requiring  from  F'ar- 
rar  the  production  of  the  bill  of  lading,  deliv- 
ered the  sugar,  as  he  had  directed,  to  H.  D. 
Adams  &  Co.,  a  responsible  firm,  who  after- 
wards paid  Farrar  for  the  same.     He  abscond- 
ed without  paying  anything  to  the  plalntifr, 
which,  however,  never  expected  nor  demanded 
payment  from  him.     Goods  were  very    fre- 
quently ddivered  without  requiring  the  bill  of 
lading  to  be  surrendered.    When  the  plaintiff 
had  become  informed  of  the  rejection  of  the 
consignment  by   Rogers,  Jones  &  Moore,    It 
made  a  demand  upon  the  defendants'  agent 
for  the  sugar,  and,  in  reply  to  this  demand,  the 
attorneys  of  the  defendants  wrote  the  follow- 
ing letter,  ad  dressed  to  the  plaintiff's  attorney : 
"Your  demands  have  been  referred  to  na.     in 
reply  to  yours,  we  beg  to  state  that  the  goods 
in  question  were  delivered  to  Messrs.  H.   D. 
Adams  &  Company  by  direction  of  the  Macon 
Brokerage  Company,  through  Mr.  Farrar,  of 
this  place.     This  delivery  was  made  oa   or 
about  February  1,  1893.    The  Maoon  Broker- 
age Company  claim  to  be  acting  for  your  cli- 
ent, and  It  was  known  to  this  company  .that 
they  had  been  representing  them  in  other  simi- 
lar transactions,  and  this  sugar  was  shipped 
on  the  order  of  said  brokerage  company." 
There  had  been  previously  frequent  dealings 
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between  the  agent  of  the  defendants  and  Far- 
rar  in  hia  capacity  as  broker.  He  often  hur- 
ried up  deliveries,  and  also  gave  directions 
about  placing  cars  for  consignees,  and  his  In- 
structions were  carried  out;  but  In  every  In- 
stance except  the  present  his  directions  related 
to  deliveries  to  the  proper  consignees.  This 
was  the  first  time  when  the  defendant's  agent 
"bad  to  change  the  consignee."  The  value  of 
the  sugar  was  proved.  There  was  also  a  con- 
siderable amount  of  evidence  as  to  certahi  al- 
leged customs  in  the  city  of  Macon.  It  was 
shown  that,  according  to  the  usage  of  trade 
recognized  by  the  wholesale  dealers  of  that 
city,  when  a  merchant,  for  any  reason,  re- 
jected a  consignment  shipped  to  him  upon  the 
order  of  a  broker.  It  was  customary  to  notify 
the  broker  of  such  rejection,  without  also  com- 
municating the  fact  to  his  principal,  leaving 
the  broker  to  arrange  for  the  final  disposal  of 
the  shipment  Upon  such  notification  to  the 
broker,  it  was  his  duty  to  communicate  with 
his  principal,  and  get  Instructions  as  to  how 
the  goods  rejected  should  be  disposed  of.  The 
broker  had  no  power  to  assume  possession  of 
the  goods,  to  make  a  resale  of  them,  or  to  give 
any  direction  as  to  their  delivery,  save  upon 
receiving  express  authority  from  his  principal; 
bnt  the  railroad  agents  usually  respected  the 
broker's  orders  as  to  final  delivery  of  the 
goods,  when  the  broker  was  known  to  be  rep- 
resenting the  consignor,  and  had  given  the 
order  upon  which  the  goods  were  shipped, 
without  requiring  him,  it  would  seem,  to  ex- 
hibit any  evidence  of  authority  from  his  prin- 
cipal to  accept  the  consignment  In  the  princi- 
pal's behalf,  or  to  direct  delivery  to  a  person 
other  than  the  original  consignee  named  In  the 
bill  of  lading.  It  did  not,  however,  aiq[>ear  that 
a  delivery  of  this  kind  had  ever  been  made  to 
Farrar,  acting  as  the  broker  of  the  plaintiff,  or 
of  any  other  principal  he  was  known  to  rep- 
resent. It  was  further  shown  that  it  was 
against  the  rules  of  the  sugar-refining  com- 
pany to  give  the  dlscotmt  allowed  on  orders  for 
100  barrels  of  sugar,  unless  the  whole  of  that 
amount  was  taken  by  a  single  firm  or  person. 
It  was  customary,  however,  through  the  con- 
trivance of  Farrar,  for  the  merchants  of  Ma- 
con to  evade  this  rule  by  several  of  them  com- 
bining together,  giving  an  order  in  the  name 
of  one  only  of  them,  and  directing  shipment 
accordingly.  When  the  sugar  arrived,  Farrar 
would  carry  out  the  scheme  by  going  around. 
In  behalf  of  the  nominal  consignee,  to  all  the 
other  merchants  Interested,  taking  the  check 
of  each  for  his  proportion  of  the  price,  and 
giving  him  an  order  on  the  railroad  for  the 
amount  of  sngar  to  which,  under  the  arrange- 
ment, he  was  entitled.  Farrar  would  then  de- 
liver the  checks  thus  collected  to  the  merchant 
in  whose  name  the  shipment  was  made,  who 
thereupon  would  send  to  the  sugar  company 
bis  individual  check  for  the  price  of  the  entire 
couslgnment.  The  bill  of  lading  would  be 
turned  over  to  Farrar,  who.  upon  surrender- 
InjT  it  to  the  railroad  company,  would  thus  be 
enabled  to  get  possession  of  the  consignment, 
T^l8.E.no.6 — 25 


and  direct  Its  distributton  upon  his  written  or- 
ders to  the  several  parties  Interested  therein. 
It  was  not  shown  that  the  plalntltT  had  any 
knowledge  at  all  of  the  customs  prevailing  in 
Macon,  whatever  they  were,  or  dealt  with  ref- 
erence to  the  same.  The  Judge  rendered  a 
Judgment  in  favor  of  the  defendants,  and  the 
plaintiff  made  a  motion  for  a  new  trial,  to  the 
overruling  of  which  it  excepted. 

1.  We  think  that,  under  the  facts  stated, 
the  receivers  of  the  railway  company  had  a 
perfect  right  to  treat  the  consignment  ex- 
actly as  if  Rogers,  Jones  &  Moore  had  actual- ' 
ly  ordered  the  sugar.  They  were  the  con- 
signees designated  In  the  bill  of  lading,  and 
the  defendants'  agent  did  precisely  the  prop- 
er thing  In  tendering  delivery  to  them.  This 
being  so,  when  these  consignees  declined  to 
take  the  goods,  the  liability  of  the  defend- 
ants as  carriers  ceased,  and  they  became  lia- 
ble as  warehousemoi  only.  As  such.  It  was 
their  duty  to  notify  the  consignor  of  the  con- 
signees' refusal,  and  also  to  hold  the  goods 
subject  to  the  consignor's  order.  Of  course, 
an  order  for  the  delivery  of  the  sngar  from 
an  agent  of  the  ccnslgnor  having  authority 
to  give  It  would  be  the  legal  cqulvaloit  of 
such  an  order  from  the  consignor  Itself.  We 
shall  assume  that  the  propositions  announced 
in  this  division  of  this  opinion  will  be  accept- 
ed as  sound  and  correct,  without  sti^ping  to 
elaborate  or  discuss  them. 

2.  The  case  was  earnestly  argued  in  this 
court  by  counsel  for  the  defendants  In  error 
upon  the  line  that  the  conduct  of  Rogers, 
Jones  &  Moore  amounted  to  such  a  quasi  ac- 
ceptance of  the  consignment  as  would  Justify 
a  delivery  to  another  upon  their  order  or 
direction.  It  was  strenuously  insisted  that, 
by  referring  the  defendants'  agent  to  Farrar, 
the  consignees  made  him  their  agent  to  give 
direction  as  to  the  delivery  of  the  sugar,  and 
that  consequently  his  order  to  deliver  the 
same  to  H.  D.  Adams  &  Co.  was  the  act  of 
Rogers,  Jones  &  Moore,  and  a  disposition  of 
the  sugar,  so  far  as  the  defendants  were  con- 
cerned, by  the  consignees  themselves.  Im- 
pressed by  the  earnestness  and  seal  of  the 
counsel,  we  most  carefully  examined  the 
record  to  ascertain  If  it  contained  anything 
upon  which  a  defense  of  the  nature  Just  in- 
dicated could  be  rested;  bnt  we  were  un- 
able to  find  any  support  for  such  a  defense, 
either  in  the  pleadings  or  in  the  evidence. 
As  will  have  been  seen,  the  defendants'  pleas 
repeatedly  state  that  Rogo's,  Jones  &  Moore 
refused  to  receive  the  goods,  the  expression 
used  In  one  instance  being  that  they  "de- 
clined to  receive  the  goods,  alleging  that  they 
were  not  willing  to  receive  the  sama"  The 
pleas  also  distinctly  set  up  that  the  defend- 
ants gave  notice  of  this  refusal  to  the  con- 
signor, through  Farrar,  as  its  agent;  that  he 
was  Its  authorized  agent  to  direct  the  dlspo- 
sitlon  of  the  goods;  and  that  delivery  was 
made  in  accordance  with  his  Instructions,  as 
the  consignor's  brok«-.  The  previous  deal- 
ings between  the  defendants  and  Farrar,  and 
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the  customs  preraillng  In  Maoon,  were  al- 
leged in  support  of  the  proposition  that  he 
was  the  general  agent  of  the  sugar-refining 
company,  and,  as  such,  entitled  to  direct 
what  should  be  done  with  its  goods.  The 
above-quoted  letter,  written  by  the  defend- 
ants' attorneys,  shows  that  the  defendants' 
claim  from  the  very  beginning  was  that  the  de- 
livery to  H.  D.  Adams  &  Co.  was  made  on  the 
order  of  the  brokerage  company,  representing 
the  sugar-i-eflning  company,  and  contains  not 
even  a  hint  that  delivery  was  made  upon 
any  authority  or  dii-ectlon  given  by  Rogers, 
Jones  &  Moore,  as  consignees.  It  is  true 
there  is  an  expression  in  one  of  the  pleas 
that  the  defendants  "delivered  the  goods  to 
the  i>artle8  to  whom  they  were  consigned"; 
but  this  cannot  be  taken  as  meaning  literally 
what  it  says.  This  expression  Is  immediate- 
ly followed  by  a  recital  that  these  parties 
refused  the  goods,  and  there  can  be  no  pos- 
sible doubt,  from  the  pleas  as  a  whole  and 
from  the  evidence,  that  the  defendants  never 
seriously  claimed  that  there  had  been  a  de- 
livery to  Rogers,  Jones  &  Moore,  the  con- 
signees, but  only  that  delivery  was  tendered 
to  them,  and  they  thereupon  directed  that 
Farrar  be  consulted,  with  the  additional 
statement  that  he  would  dispose  of  the 
goods.  So  the  real  defense  in  this  case  was 
that  delivery  was  made  on  Farrar's  order; 
that  he  was  the  plaintiff's  agent,  duly  au- 
thorized to  give  the  order;  and  that,  conse- 
quently, the  delivery  so  made  was  a  full  and 
complete  legal  protection  to  the  defendants 
against  the  plaintiff's  demand. 

In  testing  the  merits  of  this  defense,  we 
will  first  inquire  whether  or  not  the  mere 
fact  that  Farrar  was  the  broker  of  the  plain- 
tiff authorized  him  to  direct  a  delivery  of 
the  sugar,  after  the  refusal  of  Rogers,  Jones 
&  Moore  to  accept  it,  so  as  to  make  such 
delivery  binding  upon  the  plaintiff.  The 
powers  of  Farrar  as  the  plaintiff's  broker 
were  clearly  and  distinctly  shown  by  the  evi- 
dence, from  which  it  appears  that  he  was 
simply  a  merchandise  broker,  with  limited 
authority,  and  having  no  special  or  express 
power  to  do  anything  beyond  such  acts  as 
brokers  of  this  kind  could  usually  do  in  the 
conduct  of  their  business.  He  was  a  mere 
middleman  to  negotiate  sales  by  submitting 
offers  to  his  principal.  He  had  not  even  the 
right  to  make  a  binding  contract  of  sale  in 
Its  behalf,  and  it  is  absolutely  certain  that 
he  had  no  authority  to  order  any  disposition 
of  Its  goods  other  than  to  see  that  they  were 
delivered  to  customers  who  had  actually  pur- 
chased them.  Some  confusion  has  arisen  by 
using  the  word  "broker"  in  cases  where  the 
person  referred  to  was  really  a  factor.  Mr. 
Justice  Bradley,  in  Slack  v.  Tucker.  90  U.  S. 
330.  says:  "The  difference  between  a  factor 
or  commission  merchant  and  a  broker  is 
stated  by  all  the  books  to  be  this:  A  factor 
may  buy  and  sell  in  his  own  name,  and  he 
has  the  goods  In  his  possession;  while  a 
broker,  as  such,  cannot  ordinarily  buy  or  sell 


In  his  own  name,  and  has  no  possession  of 
the  goods  sold,"— citing,  in  a  footnote,  Story, 
Sales,  I  91;  Story,  Ag.  I  34;  2  Kent,  Gomm. 
822.  In  Story,  Ag.  S  28,  it  is  said:  "The  true 
definition  of  a  broker  seems  to  be  that  he  Is 
an  agent  employed  to  make  bargains  and 
contracts  between  other  persons  in  matters 
of  trade,"  etc.;  and  that  "he  is  strictly,  there- 
fore, a  middleman  or  intermediate  negotiator 
between  the  parties."  In  the  section  of  this 
work  cited  by  Mr.  Justice  Bradley,  it  Is 
stated  that,  while  a  factor  is  intrusted  with 
the  possession,  management,  control,  and 
disposal  of  the  goods  to  be  bought  or  sold. 
a  broker  usually  has  no  such  possession, 
management  control,  or  disposal  of  the 
same.  Again,  in  Tied.  Sales,  |  272,  It  is 
said  that  a  broker  Is  not  authorized  to  ro 
celve  payment  for  goods  sold  by  him,  an<I 
that  he  has  no  Implied  authority  to  rescind 
a  sale,  and,  without  express  authority,  can- 
not appoint  snbagents  and  turn  the  businects 
over  to  them.  In  Ewell's  Evans,  Ag.  •4,  we 
find  a  quotation  from  Chief  Jnstlce  Abbott 
In  the  well-known  case  of  Baring  v.  Corrie. 
2  Bam.  &  Aid.  143,  in  which  the  distinction 
between  a  broker  and  a  factor  is  clearly 
pointed  out;  and  It  Is  there  stated  that  a 
broker  is  not  trusted  with  the  possession  of 
goods  the  sale  of  which  is  effected  throiigh 
his  agency.  The  same  distinction  is  stated 
in  Mechem,  Ag.  |  IS,  and  the  author  adds 
that  the  broker  does  not  ordinarily  have  the 
possession  of  the  property  which  he  may  be 
employed  to  sell,  and  that  his  contracts  are 
always  made  in  the  name  of  his  employer. 
After  an  examination  of  numerous  authori- 
ties, Including  those  above  cited,  this  court, 
in  the  case  of  Kelly  ▼.  Kauffman  Milling  Co., 
92  6a.  105,  18  S.  E.  363,  reached  the  concln- 
sion  that  the  authority  of  a  merchandise 
broker,  under  his  general  iK>wer8  as  such, 
was  quite  limited,  and  that  he  had  no  au- 
thority to  rescind  a  contract  of  sale,  receive 
from  the  purchaser  of  goods  the  bill  of  lad- 
ing indorsed  by  him,  and  thus  obtain  poeses- 
sion  of  the  goods  from  the  carrier,  or  cause 
their  delivery  to  a  stranger  to  whom  be  had 
transferred  the  bill  of  lading.  That  case.  In 
effect,  rules  that  such  a  broker  as  Farrar  had 
no  right  or  power,  under  the  facts  disclosed 
by  the  record  In  the  present  case,  to  bind  the 
sugar-refining  company  by  an  order  to  the 
defendants  for  the  delivery  of  the  sugar  to 
H.  D.  Adams  &  Ck>.,  after  its  rejection  by 
Rogers,  Jones  &  Moore. 

The  only  remaining  question  Is  whether  <» 
not,  under  the  local  customs  or  usages  pre- 
vailing In  the  city  of  Macon,  Farrar  had 
authority  either  to  receive  the  goods  himself, 
or  to  direct  to  whom  they  should  be  deliv- 
ered, so  as  to  bind  his  principal.  The  truth 
is  it  would  be  a  strain  to  hold  that,  under 
the  evidence  submitted,  there  was  In  Macon 
any  custom  from  which  any  such  authority 
on  the  part  of  Farrar  could  be  derived,  even 
if  the  plaintiff  knew  and  was  boond  by  the 
customs  of  trade  in  that  city;  but  It  was  not 
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pretended  tbat  It  had  any  knowledge  what- 
ever of  any  local  custom  or  usage  prevailing 
in  Macon,  or  that  it  made  contracts  with 
reference  thereto  in  selling  goods  In  that 
market.  We  think  it  would  be  exceeding- 
ly unjust  to  hold  the  plaintiff  bound  by  any 
custom  in  the  city  of  Macon  of  which  it  was 
totally  Ignorant  Customs  are  quasi  laws 
which  have  no  extraterritorial  operation.  A 
custom  prevailing  In  Macon  would  not 
proprio  vlgore,  have  any  force  in  Atlanta, 
much  less  in  New  Orleans.  This  being  so, 
no  one  is  bound  to  take  notice  of  a  special 
custom,  as  he  would  be  of  a  general  rule  of 
law.  Therefore,  actual  knowledge  of  the 
existence  and  observance  of  a  mere  local 
custom  is  necessary  to  charge  one  who  does 
not  come  directly  within  the  scope  of  its 
operation.  A  merchant  in  New  Orleans  could 
not  be  presumed  to  know  the  customs  of 
Macon,  and,  it  not  being  his  duty  to  take 
notice  of  the  same,  he  cannot  be  held  to 
have  impliedly  contracted  with  reference  to 
such  customs,  unless  it  is  affirmatively 
shown  that  he  had  actual  knowledge  of  the 
same.  The  Kauffman  Case,  supra,  is  also 
in  point  upon  the  particular  question  with 
which  we  are  now  dealing.  It  appeared  in 
that  case  that  an  effort  was  made  to  enlarge 
the  authority  of  the  broker  under  the  general 
law  by  proving  a  local  custom  or  usage  pre- 
vailing in  Atlanta,  under  which  it  was  claim- 
ed tbat  brokers  were  recognized  as  repre- 
senting the  persons  who  employed  them  to 
sell  in  afterwards  canceling  sales  and  tak- 
ing charge  of  the  goods  themselves;  and  It 
was  decided  that  no  such  custom  would  af- 
fect the  seller  unless  It  was  Imown  to  him, 
so  tbat  his  assent  thereto  could  be  reasona- 
bly inferred. 

So,  on  the  whole,  we  conclude  that,  under 
the  facts,  the  judge  erred  in  rendering  a 
Judgment  In'  favor  of  the  defendants.  We, 
of  course,  recognize  the  coiTectness  of  the 
principle  asserted  by  counsel  for  the  defend- 
ants in  error  that,  when  the  liability  of  the 
defendants  became  that  of  mere  warehouse- 
men, they  were  bound  only  to  exercise  or- 
dinary diligence  In  making  a  delivery  of  the 
goods;  but  we  are  constrained  to  hold  tbat 
they  failed  to  observe  even  this  degree  of 
diligence.  Granting  that  notice  to  Farrar  of 
tlie  rejection  of  the  consignment  by  Rogers, 
Jones  &  Moore  was,  in  law,  equivalent  to 
notice  of  this  fact  to  the  sugar-refining  com- 
pany. It  by  no  means  follows  that  a  delivery 
to  Farrar  or  to  hia  order  was  authorized.  On 
the  contrary,  we  are  decidedly  of  the  opin- 
ion tbat  the  evidence  fails  to  show  any  law- 
ful excuse  or  justification  for  such  delivery, 
and  that  ordinary  diligence  would  have  re- 
qnli-ed  defendants  to  go  at  least  one  step  fur- 
ther, and  obtain  satisfactory  evidence  that 
Farrar  really  had  authority  to  direct  the  de- 
livery In  behalf  of  the  plaintiff,  if  such  was 
the  fact;  and.  If  not,  to  hold  the  goods  sub- 
ject to  the  consignor's  order.  Judgment  re- 
versed. 


WALLACE  et  al.  v.  DOUGLAS. 

(Supreme  Court  of  North  Carolina.    April  2, 

1885.) 

AssioxitVNT  OF  Salabisb  of  Defdtt  Marshals— 

Ola  1X1  AOAIM8T  Unrbd  Btatbs. 

1.  Assignments  by  United  States  deputy 
marshals  of  claims  for  their  services  before  the 
amount  has  been  placed  to  the  marshal's  credit 
in  the  treasury  department  are  not  unlawful,  as 
being  an  assignment  of  interests  In  claims 
against  the  United  States  before  their  allow- 
ance, in  violation  of  Rev.  St.  V.  8.  §  3477,  as 
such  claims  are  upon  the  marshal,  and  not  up- 
on the  government. 

2.  Where  a  draft  is  accepted  payable  "when 
I  receive  funds  tc  the  use  of  the  drawer,  the 
acceptor  is  liable  when  the  moneys  have  been 
placed  to  his  credit,  though  he  has  not  taken 
manual  possession  thereof. 

Appeal  from  superior  court,  IredeU  coun- 
ty;   Bynum,  Judge. 

Action  by  Wallace  Bros,  against  R.  M. 
Douglas.  From  a  Judgment  for  plaintiffs, 
defendant  appeals.     Affirmed. 

For  former  opinions,  see  9  S.  E.  453,  10  S. 
E.  1043,  and  19  S.  E.  668. 

R.  M.  Douglas,  in  pro.  per.  Armfleld  & 
Turner,  for  appellees. 

MONTGOMERY,  J.  This  is  the  fourth 
time  this  cause  has  been  before  the  court. 
In  the  report  of  the  first  appeal  (103  N.  0. 
19,  9  S.  E.  453)  can  be  seen  the  statement  of 
the  contention  between  the  parties. 

The  referee,  at  the  August  term,  1893,  of  the 
superior  court  of  IredeU  county,  made  an 
amended  report  as  follows:  "(1)  That  the  de- 
fendant, R.  M.  Douglas,  was  marshal  of  the 
Western  district  of  North  Carolina  for  the 
years  1878,  1879,  1880,  and  1881,  and  that 
during  said  years  he  had  in  bis  employment, 
as  deputy  marshals,  J.  T.  Patterson,  Jr.,  W. 
J.  Patterson,  and  S.  P.  Graltam.  (2)  That 
on  the  4th  day  of  December,  1879,  J,  T,  Pat- 
terson, Jr.,  drew  a  draft  on  defendant  in  fa- 
vor of  bimself  for  $200,  and  Indorsed  by 
him  on  the  same  day  to  Blantuo  &  Dryant, 
and  subsequently  purchased  by  the  plaintiffs, 
who  are  now  the  owners  thereof,  and  that 
on  the  day  of 188—,  the  plain- 
tiffs presented  said  draft  to  the  defendant  for 
payment,  who  accepted  the  same  condition- 
ally by  writing  across  the  face  thereof  the 
following:  'Accepted.  Payable  when  I  re- 
ceive funds  to  the  use  of  J.  T.  Patterson,  Jr. 
R.  M.  Douglas,  U.  S.  Marshal.'  (3)  That  on 
the  16th  day  of  November,  1881,  W.  J.  Pat- 
terson drew  a  draft  oa  defendant  for  $325, 
payable  to  himself,  and  on  said  day  indorsed 
by  him,  and  accepted  by  the  defendant  condi- 
tionally by  writing  across  the  face  thereof 
the  following:  'Accepted.  Payable  vrhea  I 
receive  funds  to  the  use  of  W.  J.  Patterson. 
[Signed]  R.  M.  Douglas,  U.  S.  Marshal.' 
And  that  the  plaintiffs  are  now  the  owners 
tha%of.  (4)  That  neither  of  the  foregoing 
drafts  have  been  paid,  nor  any  part  thereof. 
(5)  That  the  defendant,  Douglas,  has  had 
placed  to  his  credit  In  the  treasury  depart- 
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ment  of  the  United  States  the  sum  of  $400.76 
on  claims  dne  him  for  services  of  X  T.  Pat- 
terson, Jr.,  performed  prior  to  the  acceptance 
of  his  said  draft,  and  the  aforesaid  sum  of 
$460.76  was  not  subject  to  any  previous  order 
or  money  advanced  by  the  defendant  to  J. 
T.  Patterson,  Jr.,  and  that  the  same  was 
placed  to  his  credit  and  control  since  the  ac- 
ceptance of  said  draft  (6)  That  said  de- 
fendant, Douglas,  has  had  placed  to  his  cred- 
it and  control  in  the  treasury  department  In 
Washington,  D.  C,  the  sum  of  $2,274.55,  due 
him  for  service  of  W.  J.  Patterson  rendered 
prior  to  the  acceptance  of  the  aforesaid  draft 
for  $325,  and  that  the  same  was  not  subject 
to  any  previous  draft  or  moneys  advanced  by 
the  defendant  to  the  said  W.  J.  Patterson,  ex- 
cept a  draft  for  $100  and  one  for  $500;  and 
that  the  aforesaid  sum  of  $2,274.55  was 
placed  to  the  credit  and  control  of  the  de- 
fendant since  the  acceptance  of  said  draft 
(7)  That  the  amount  of  the  claim  which  S. 
P.  Graliam  traded  to  the  plaintiffs  on  the 
25th  day  of  October,  1881,  was  $98.82  for  serv- 
ices rendered  by  said  Graham  as  deputy  mar- 
shal to  the  defendant,  and  sworn  to  before 
J.  C.  Anderson,  United  States  commissioner, 
on  the  20th  day  of  October,  1881,  and  that 
the  same  was  presented  to  defendant  by  the 
plalntifTs,  which  he  agreed  to  pay;  and  of  the 
aforesaid  claim  $95.^  has  been  placed  to 
the  credit  and  control  of  the  defendant  in 
the  treasury  department  at  Washington,  D 
C,  since  the  acceptance  of  said  claim  by  de- 
fendant, the  remainder  of'  said  claim  having 
been  allowed  by  the  government  That  the 
voucher  so  traded  to  the  plaintiffs  was  for 
services  rendered  prior  to  said  acceptance 
and  before  the  same  was  transferred  to  the 
plahAtitfs.  And  the  further  sum  of  $2,858.76 
was  placed  to  the  defendant's  credit  and  con- 
trol in  the  treasury  department  for  services 
rendered  by  said  Graham,  and  out  of  that 
sum  the  defendant  has  received  $900,  leaving 
$1,958.76  to  the  credit  of  the  defendant  since 
said  acceptance.  (8)  The  referee  finds  as  a 
further  fact  that  the  aforesaid  amounts, 
when  added  together,  make  a  sum  total  of 
$620.62.  From  the  foregoing  facts  I  find  the 
following  conduslons  of  law:  (1)  That  the 
amountsof  moneyplaced  to  the  credit  and  con- 
trol of  the  defendant  in  the  treasury  depart- 
ment at  Washington,  D.  C,  as  found  above, 
and  which  are  largely  in  excess  of  the  piain- 
tifTs'  claims,  are  subject  to  the  payment  of 
the  drafts  sued  on  to  the  full  amount  of  the 
same,  with  Interest  thereon  at  6  per  cent 
from  the  17th  day  of  July,  1885,  at  which  time 
this  action  began,  till  the  7th  day  of  August, 
1883,  which  amount  to  $318.55;  added  to 
the  principal,  make  a  sum  total  of  $939.17, 
which  I  find  as  a  conclusion  of  law  that  the 
plaintiffs  are  entitled  to  Judgment  against 
the  defendant,  and  for  costs  of  action.  All 
of  which,  together  with  the  evidence  intro- 
duced by  both  parties,  and  tlie  rulings  as  to 
the  competency  of  evidence,  is  respectfully 
submitted  this  7th  day  of  August  1893." 


At  May  term,  1884,  when  the  case  was 
called  for  hearing,  the  defendant  made  the 
following  motions:  "Tliat  the  action  be  dis- 
missed, for  that  the  complaint  and  evidence 
in  the  case  disclose  that  all  the  drafts  and 
accounts  herein  declared  on  were  drawn  oa 
claims,  or  an  Interest  in  claims,  against  the 
United  States,  before  theh-  allowance,  and 
are  therefore  null  and  void  under  the  stat- 
utes of  tile  United  States.  The  defendant 
further  moves  that  the  action  be  dismissed, 
because  the  referee  does  not  find  that  any 
sums  of  money  have  been  paid  to  the  de- 
fendant" The  motions  were  overruled,  and 
the  defendant  excepted.  The  court  then 
proceeded  to  consider  the  case  on  the  report 
and  exceptions.  The  exceptions  were  not 
sustained,  the  findings  of  the  referee  were 
adopted  and  confirmed,  and  the  following 
Judgement  was  rendered: 

"This  action  coming  on  for  hearing  before 
Bynum,  J.,  at  May  term,  1894,  of  Iredell  su- 
perior court,  upon  the  report  of  H.  Bingham. 
Esq.,  and  exceptions  thereto,  and  the  decision 
of  the  supreme  court  passing  upon  the  Judg- 
ment of  Whitaker,  J.,  heretofore  rendered  at 
November  term,  1893,  of  this  court  the  de- 
fendant's exceptions  4,  6,  7,  9,  and  12,  not 
heretofore  passed  upon,  are  overruled,  and 
the  opinion  of  the  supreme  court  overruling 
exceptions  1,  2,  3,  and  11  Is  hereby  adopted. 
The  court  adopts  the  findings  of  the  referee 
upon  his  findings  of  fact  holding  as  matter 
of  law  the  records  A,  B,  and  G.  A  being 
admitted  by  the  supreme  court  as  comi>etent 
testimony,  was  sufficient  to  sustain  the  find- 
ings of  fa.ct  by  the  referee  in  his  findings  5. 
6,  7,  and  8,  when  plaintiffs  moved  for  Judg- 
ment against  defendant  because  of  his  negli- 
gence in  not  collecting  said  sums  due  him  as 
marshal  for  services  of  plaintiffs*  asaignors. 
which  the  referee  finds  had  been  allowed,  de- 
fendant and  placed  to  his  credit  and  control, 
which  motion  was  allowed  by  the  court; 
whereupon,  ui)on  motion  of  plaintiffs'  counsel, 
Messrs.  Armfidd  and  Turner,  it  Is  consid- 
ered and  adjudged  by  the  court  that  the 
plaintiffs  Wallace  Bros,  recover  of  the  de- 
fendant R.  M.  Douglas  the  sum  of  $981.50 
with  interest  on  $620  at  six  per  cent  per  an- 
num from  May  21,  1894,  till  paid.  It  is  fnr- 
thfst  considered  that  the  plaintifb  recover  of 
the  defmdant  their  costs  of  this  action,  to 
be  taxed  by  the  clerk  of  this  court,  except  the 
sum  of  one  hundred  dollars  allowed  to  H. 
Bingham,  Esq.,  for  taking  and  stating  the 
account  in  this  case,  which  is  to  be  divided, 
the  plalntifTs  paying  $50  and  the  defendant 
paying  $50  thereof,  as  h^'etofore  adjudged." 

To  the  Judgment  Ijie  defendant  excepted, 
for  the  reason,  as  he  alleges,  that  It  shows 
that  no  funds  had  been  received  by  the  de- 
fendant to  the  use  of  J.  T.  Patterson,  Jr.,  W. 
J.  Patterson,  or  on  the  account  of  S.  P.  Gra- 
ham, and  that  therefore,  the  plalntifts  are 
not  entitled  to  any  Judgment  on  the  claim. 
He  also  excepts  to  the  Judgment  on  the 
ground  "that  plaintiffs  cannot  maintain  the 
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action  and  moke  any  recovery  against  de- 
fendant, for  the  reason  tbat  the  alleged  canses 
of  action  are  unlawful,  for  that  the  drafts 
and  account  declared  on  are  baaed  upon  and 
assl;ai  an  Interest  In  claims  against  the  Unit- 
ed States  before  the  allowance  of  the  claim 
by  the  treasury  department  of  the  United 
Slates  In  violation  of  section  3477,  Rev.  St 
U.  S."  His  honor  properly  refused  to  dis- 
miss the  action  for  the  first  cause  assigned 
therefor.  The  matter  of  the  compensation  of 
the  deputy  marshals  of  the  defendant  is  be- 
tween them  and  the  marshal,  and  not  be- 
tween them  and  the  government,  and  there- 
fore the  assignment  of  their  claims  for  com- 
pensation against  the  marshal  is  not  in  viola- 
tion of  section  3477  of  the  Bevlsed  Statutes 
of  the  United  States.  Wallace  v.  Douglas, 
lat  X.  C.  19,  9  S.  E.  453. 

The  second  cause  assigned  for  the  dismissal 
of  the  action  was  properly  refused.  It  was 
not  necessary  for  the  defendant  to  have  re- 
ceived the  manual  possession  of  the  money 
which  had  been  placed  to  his  credit  and  un- 
der bis  control  in  the  treasury  department  at 
Washington  for  the  services  of  his  deputies, 
to  fix  him  with  liability  on  the  acceptances 
which  he  had  made  for  them.  For  whatever 
reason  the  defendant  bad  failed  or  refused 
to  make  his  settlement  with  the  government, 
his  deputies  had  no  concern.  Their  com- 
pensation, though  due  to  them  by  the  defend- 
ant, was  audited  and  passed  upon  by  the 
proi>er  government  officials,  and  put  to  the 
credit  and  under  the  control  of  the  defend- 
ant: and,  upon  that  having  been  done,  there 
waa  a  receiving  by  the  defendant  of  the 
funds.  So  far  as  he  and  his  deputies  were 
concerned,  the  defendant  became  liable  to 
them,  and,  as  a  consequence,  to  their  as- 
signees, the  plahitiffs.  The  exceptions  to  the 
judgment  cover  the  same  groquds  as  do  the 
motions  to  dismiss,  and  they  are  not  sustain- 
ed here.  There  Is  no  error  in  the  Judgment, 
even  if  It  be  conceded  that  the  court.  In  ren- 
derias  it.  gave  a  wrong  reason  therefor.  No 
error. 

FDKOHBS,  3.,  having  been  of  counsel,  did 
not  sit  on  the  hearing  of  this  case. 


UNITED  STATES  NAT.  BANK  OF  NEW 

YORK  V.  McNAIR. 

(Supreme  Court  of  North  Carolina.    April  2, 

1805.) 

Bitxs  AND  Notes— AcTioy  bt  Imsorseb— Sbt- 
Ort. 
X.  A  purchaser  of  several  notes  for  value 
and  before  maturity,  without  notice  of  any  set- 
offs. '«vbo  pays  one  half  of  their  aggregate  face 
ralue,  and  gives  the  indorsee  credit  for  the  bal- 
ance, subject  to  his  check,  holds  all  the  notes 
free  from  any  right  of  set-off  in  favor  of  the 
muker  as  to  any  remaining  unpaid,  and  the  fact 
tliat  be  may  liave  recovered  on  part  of  the  notes 
does  not  deprive  him  of  the  character  of  a  pur- 
cbaser  for  value,  so  as  to  let  in  the  right  of  set- 
off as  to  the  others. 

2*  That  an  indonee  who  rediscounts  notes 


may  hare  paid  less  than  their  face  value  for 
them  docs  not  entitle  the  maker  to  any  right  of 
set-off  to  whidi  be  would  not  otherwise  be  en- 
titled. 

Appeal  from  superior  court.  New  Hanover 
county;   Brown,  Judge. 

Action  by  the  United  States  National  Bank 
of  New  Tork  against  S.  P.  McNalr  on  a 
promissory  note.  From  a  Judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

The  following  is  the  statement  on  appeal: 

The  following  issues  were  submitted  to  the 
Jury:  "(1)  Is  the  defendant  indebted  to  the 
plaintiff?  And,  if  so,  in  what  snm?  (2)  Is 
the  note  sued  on  In  this  action  subject  to 
the  set-off  pleaded  in  the  answer?"  The  plain- 
tiff offered  In  evidence  a  note  for  the  sum  of 
$2,600  dated  21st  November,  1891,  and  due  30 
days  after  date,  executed  by  the  defendant 
to  the  First  National  Bank  of  Wilmington, 
N.  C,  indorsed  to  the  plaintiff  by  said  First 
National  Bank  before  maturity.  The  defend- 
ant denied  that  the  plaintiff  was  a  purchaser 
for  value  of  the  said  note.  The  defendant  in- 
troduced as  witness  in  his  behalf  Asa  Walker, 
who  testified  as  follows:  "I  was  correspond- 
ing clerk  of  the  First  National  Bank  before  its 
failure.  Our  cori-espondent  In  New  York 
was  the  plaintiff.  The  First  National  Bank 
repeatedly  sent  the  plaintiff  notes  for  redis- 
count The  note  sued  on  was  Indorsed  to  the 
plaintiff,  and  sent  on  for  rediscoimt,  with  a 
batch  of  other  notes  aggregating  $17,000  on 
the  2l8t  day  of  November,  1801.  These  notes 
were  all  discounted  by  the  plaintiff,  and  re- 
ported in  the  account  current  furnished  us  by 
the  plaintiff  under  date  of  23d  of  November, 
1891."  The  notes  so  sent  are  described  in  a 
letter  from  the  plaintiff  to  the  First  National 
Bank  dated  23d  November,  1801,  and  marked 
"Exhibit  A."  (Said  letter  put  in  evidence.) 
The  account  cnrrent  furnished  to  the  First 
National  Bank  by  the  plaintiff  for  the  month 
of  November,  1891,  marked  "Exhibit  B"  is 
also  put  in  evidence  by  the  defendant  Tele- 
gram dated  25th  November,  1891,  signed  H. 
M.  Bowden,  to  the  plaintiff,  was  also  put  in 
evidence,  marked  "Exhibit  C."  Also  tele- 
gram from  the  defendant  to  the  plaintiff,  dat- 
ed 27th  November,  1891,  marked  "Exhibit  D," 
was  also  put  in  evidence,  the  said  telegram 
being  a  night  message.  S.  P.  HcNair  testi- 
fied as  follows:  "When  the  First  National 
Bank  failed,  on  the  2Sth  day  of  November, 
1891,  I  had  on  deposit  In  said  bank,  subject 
to  check,  $2,683.01."  J.  6.  Boney  was  also 
called  as  a  witness  by  the  defendant,  and 
the  defendant  offered  to  prove  by  this  witness 
that  a  note  of  Boney  &  Harper's,  for  the  sum 
of  $5,000,  was  one  of  the  notes  in  the  batch 
of  notes  for  $17,000,  indorsed  by  the  First  Na- 
tional Bank  to  the  plaintiff  at  the  same  time 
with  the  note  in  suit,  and  which  was  sent  on 
to  the  plaintiff  on  the  21st  November,  1891,  for 
rediscount  and  was  discounted;  that  suit  had 
been  brought  thereon  by  the  plaintiff,  and 
since  suit  had  been  brought  they  had  i>ald 
thereon  into  court,  for  the  use  of  the  plain- 
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tiff,  the  sum  of  $1,900.  This  evidence  was 
excluded  by  the  court  upon  tlfe  plaintiff's  ob- 
jection, and  the  defendant  excepted.  This 
was  offered  as  tending  to  show  that  the  plain- 
tiff had  received  back  a  part  of  the  money 
which  It  had  paid  out  on  these  notes  and  is 
not  a  purchaaor  for  value.  The  defendant  of- 
fered to  prove  that  there  was  a  note  of  Mor- 
ris Bear  &  Bro.  for  $2,000  also  redlscounted 
In  the  same  batch  of  notes  of  23d  November, 
1891;  that  said  note  was  sent  out  for  suit, 
and  suit  brought,  and  it  was  paid.  This  evi- 
dence was  also  excluded,  and  the  defendant 
excepted.  The  court  Instructed  the  Jury  that 
they  should  answer  the  first  issue,  "$2,500, 
with  interest  at  the  rate  of  8  per  cent,  per 
annum  from  the  24th  day  of  December,  1891, 
till  paid,"  and  answer  the  second  Issue,  "No." 
The  Jury  having  returned  their  verdict  in  ac- 
cordance with  his  honor's  instructions.  Judg- 
ment was  rendered  as  stated  in  the  record. 
The  defendant  moved  for  a  new  trial,  and  as- 
signed the  following  errors:  "(1)  For  that 
his  honor  excluded  all  the  evidence  tending  to 
show  that  the  plaintiff  had  received  back  part 
of  the  money  It  had  actually  paid  out  on  the 
discount  of  the  notes,  and  was  not  a  purchas- 
er for  value.  (Motion  overruled.  Appeal.) 
The  defendant  assigned  as  error  on  appeal 
the  excluding  by  the  court  of  all  the  testi- 
mony tending  to  show  that  the  plaintiff  had 
received  back  a  part  of  the  money  which  it 
had  actually  paid  out  on  the  batch  of  notes 
referred  to,  and  was  not  a  purchaser  for 
valuci" 

EXHIBIT  A. 
"Fkst  National  Bank  of  Wilmington. 

"New  York,  23d  November,  1891. 
"Wm.  S.  O'B.  Robinson,  Receiver.  H.  M. 
B.  &c.,  Wilmington,  N.  C:  We  have  this  day 
discounted  the  following  notes  contained  in  your 
favor  of  the  2lBt  lust,  and  proceeds  of  same 
placed  to  your  credit,  as  follows: 

Boney  &  Harper,  dne  I'Jth  Dec.  '»\ fuMO    tlS  83 

McNuIr  A  Pearsall,  dae  Jiii  Dec.  'tl 5.00U      24  17 

M.  Bear  &  Bro..  dne  !4lh  Dec.  'Bl S.noil      10  SS 

8.  P.  McNair,  dne  ■J4tb  Dec  '»l 2.60u      12  »a 

B.  F.  Mltebell  ft  Bon.  dne  iSd  Dee.  '91 2.6U0      26  42 

Amonnt  ot  notea $17.0()« 

Lees  (llsconnt  at  (  par  cent 88.67 

Proceed*. $18,011  It 

"John  J.   McAuUffe." 

George  Rountree,  for  appellant  S.  C. 
We'ill  and  Shepherd  &  Busbee,  for  appellee. 

CLARK,  J.  The  familiar  general  rule  Is 
that  an  indorsee  of  negotiable  paper  for 
value  before  maturity,  without  notice  of  any 
Infirmity,  takes  It  clear  of  all  equities  and 
defenses  between  antecedent  parties,  and  is, 
of  course,  entitled  to  recover  the  full  amount 
of  the  same,  according  to  its  tenor.  The 
exceptions  to  this  rule  are:  (1)  When  by 
statute  the  paper  Is  void  In  whole  or  in  part 
from  Its  inception,  as  for  usury.  In  such 
cases  it  is  void  to  the  same  extent  Into 
whosesoever  hands  it  may  ];>ass,  even  If  ac- 
quired before  maturity,  for  value  and  wlth- 
ont  notice,  and  the  sole  remedy  of  the  hold- 


er for  the  deficiency  Is  against  the  Indorser. 
Ward  v.  Sugg,  113  N.  O.  489,  18  a  E.  717, 
and  cases  there  cited.  (2)  Where  the  original 
consideration  of  the  paper  is  Illegal  or  fraud- 
ulent, or  it  is  taKen  as  collateral  security, 
the  right  of  recovery  Is  restricted  to  the  con- 
sideration actually  paid  by  the  Indorsee  be- 
fore notice  of  the  fraud  G:>res8er  v.  Oonstroc- 
tion  Co.,  93  U.  8.  92),  or  the  amount  of  the 
debt  to  which  it  is  collateraL  lierr  t.  CJow- 
en,  17  N.  C.  356.  But  the  exception  does  not 
extend  further,  not  even  to  cases  where  the 
note  was  issued  without  any  consideration, 
though  it  may  be  purchased  by  the  indorsee 
for  less  than  its  face.  Daniels  y.  Wilson, 
21  Minn.  530.  These  propositions  are  also 
sustained  (among  a  wealth  of  authorities)  by 

1  Daniel,  Neg.  Inst.  (4th  Ed.)  fg  758,  758b: 
Allaire  v.  Hartshome,  21  N.  J.  Law,  665; 
Stalker  t.  McDonald,  6  Hill,  93;  Edwards 
v.  Jones,  7  (3ar.  &  P.  633;  Williams  v.  Hunt- 
ington (Md.)  13  Atl.  3.36;  Cromwell  v.  Coun- 
ty of  Sac,  96  U.  S.  51;   Hubbard  v.  Chapln. 

2  Allen,  328.  StUl  less  does  the  exception 
extend  to  a  case  like  the  present.  In  ^vblch 
there  was  neither  fraud  nor  Illegality,  and 
where  the  note  was  executed  for  full  con- 
sideration, and  indorsed  to  the  plalntUF  be- 
fore maturity  without  notice  of  set-off,  and 
upon  payment  of  half  the  purchase  money, 
credit  for  the  balance  being  entered  oa  the 
books,  subject  to  check  by  the  indorser.  To 
so  extend  the  exception  would  not  only  be 
without  precedent,  but  would  Impair  the 
freedom  of  transfer  and  negotiability  which 
is  the  distinctive  feature  of  commercial  pa- 
per, by  means  of  which  so  large  a  part  of 
the  business  of  the  world  is  transacted. 
(Tould  the  maker,  after  rediscount  of  this  pa- 
per, by  notifying  the  indorsee  that  he  held 
a  set-off  against  his  note,  have  prevented  tbo 
Indorser  from  •having  Its  checks  for  the  un- 
paid balance  paid  by  the  Indorsee?  And 
wherein  does  the  indorser's  insolvency  ex- 
tend the  maker's  rights  in  this  regard?  Has 
not  the  receiver  the  same  right  to  check  out 
this  balance  that  the  indorser  would  hare 
had,  if  it  had  remained  solvent?  But  where 
there  is  fraud  It  is  different,  and  the  In- 
dorsee could  not  have  paid  the  lnd<H:aer's 
check  for  the  balance  after  notice.  Indeed. 
the  same  contention  as  in  this  case  was  pre- 
sented and  passed  on  In  Bank  v.  McNaIr, 
114  N.  C.  335,  19  S.  E.  361,  which  concerned 
this  same  transaction,  and  is  between  the 
same  plaintiff  and  one  of  the  defendants  in 
that  action. 

There  were  five  notes,  aggregating  $17,000. 
indorsed  at  the  same  time  by  the  First  Na- 
tional Bank  of  Wilmington  to  the  plaintiff 
and  redlscounted  by  it  In  the  trial  of  this 
action,  which  is  brought  on  one  of  said  notes, 
the  defendant  offered  evidence  to  ^ow  that 
the  plaintiff  had  recovered  on  two  others  of 
this  batch  of  notes  $3,900,  "as  tending  to 
show  that  the  plaintiff  had  recov^ed  back 
a  part  of  the  money  which  It  had  paid  out 
on  these  notes,  and  Is  not  a  purchaser  for 


Digitized  by  VjOOQIC 


N.  O.) 


LEAVELL  V.  WESTEKN  UNION  TEL.  CO. 


891 


value."  As  the  plaintiff  paid  $8,102  In  cash 
on  the  purchase  of  said  notes,  besides  giring 
the  credit  for  the  balance  (after  deducting 
discount),  the  evidence  would  not,  in  any 
view,  have  shown  that  the  plaintiff  was  not 
still  a  purchaser  for  value.  If  there  Is 
part  payment,  the  title  to  the  paper  passes  to 
the  purchaser,  when  there  Is  no  fraud,  while 
if  there  is  fraud  it  does  not,  and  the  In- 
dorsee Is  only  entitled  In  equity  to  the  pay- 
ments be  has  made  before  notice  of  the 
fraud.  The  plaintiff  has  a  right,  as  such 
purchaser,  to  collect  tn  full  all  five  of  the 
notes.  In  which  event  it  will  owe  the  First 
National  Bank  the  $8,808  placed  to  its  credit 
by  reason  of  the  balance  due  on  the  purchase 
of  said  five  notes,  but,  should  there  be  a  de- 
ficiency in  collecting  the  fuU  amount  of  all 
of  the  notes,  the  plaintiff  might  offset  such 
deficiency  upon  the  $8,808  to  the  credit  of 
the  Wilmington  bank;  for,  by  the  maturity 
of  the  notes  without  payment,  the  plaintiff 
holds  a  liability  against  the  First  National 
Bank  of  WUmlngton  for  $17,000  and  Inter- 
est. The  $8,102  In  cash  and  the  credit  of 
$8,808  were  on  no  particular  note,  but  on  the 
rediscount  value  of  all  five.  There  Is  no 
principle  of  law  that  the  collection  of  the 
notes  the  plaintiff  may  be  persuaded  to  sue 
on  first  will  exonerate  the  other  notes,  and 
enable  the  makers  of  the  other  notes  there- 
np<m  to  plead  against  the  Indorsee  any  set- 
offs they  may  have  against  the  payee.  Such 
rul6  will  make  the  rights  of  parties  depend, 
not  uiwn  the  equal  and  impartial  application 
of  the  principles  of  law  to  all  five  notes,  but 
upon  the  election  of  the  Indorsee  as  to  which 
notes  he  will  be  pleased  to  exhaust  first 
The  plaintiff  holds  all  the  notes  without  lia- 
bility for  set-offs,  and  any  surplus  It  may 
collect  over  and  above  the  cash  paid  the 
Wilmington  bank,  discount  and  Interest 
added,  will  go  to  the  First  National  Bank  of 
Wilmington,  to  be  disbursed  in  the  settle- 
ment of  Its  llabllitieB.  The  unpaid  purchase 
money  Is  due  the  Indorser,  and  not  the  mak- 
ers of  the  note.  As  to  such  unpaid  balance, 
there  is  the  right  of  set-off  as  between  the 
Indorsee  and  Indorser,  but  not  between  the 
Indorsee  and  maker,  unless  the  note  is  void. 
Illegal,  or  fraudulent  The  hardship  of  the 
defendant  in  this  case,  In  not  obtaining  his 
set-off.  Is  no  greater  than  In  any  other  case 
where  a  note  (as  to  which  -there  Is  no  fraud 
or  illegality)  Is  assigned  before  maturity  and 
for  value  and  without  notice,  though  the 
maker  holds  set-offs  against  It  It  can  make 
no  i>o88ible  difference  to  the  maker  whether 
the  Indorsee  paid  full  value  or  less,  or  wheth- 
er the  payment  was  all  cash  or  partly  credit 
If  the  note  is  not  void,  Illegal,  or  fraudulent 
the  indorsee  who  takes  It  for  value,  before 
maturity,  and  without  notice,  gets  the  title 
free  from  aU  equities,  no  matter  how  much 
he  pays.  On  the  other  hand,  though  be  pays 
full  value  in  cash,  he  would  still  be  liable 
to  equities  If  he  did  not  take  before  maturity, 
for  value,  and  wlthoot  notice.  These  are  the 
tbree  requirements  to  protect  the  holder  of 


negotiable  paper,  and  there  Is  no  precedent 
or  reason  to  add  as  a  foiu*th  that  the  amount 
must  be  paid  In  cash,  to  the  full  amount 
agreed  to  be  paid.    No  errcMr. 


LEAVELL  V.  WESTERN  UNION  TEL.  CO. 

(Supreme  Court  of  N(»th  Carolina. .  April  2, 

1895.) 

TaLBOKAPH  CknlPAHIBS— iLLBOAL  RATBS— ILLKOAL 

Discrimination. 

1.  Where  a  telegraph  company  has  a  con- 
tinuous line  between  two  points  in  the  state,  it 
cannot  defend  an  action  for  violation  of  the  rate 
prescribed  by  the  commissioners  for  the  trans- 
mission of  a  message  sent  over  the  lines  of  one 
company,  on  the  ground  that  the  message  was  In 
fact  sent  over  the  lines  of  two  companies.  Kail- 
road  Com'rs  V.  W.  U.  Tel.  Co.,  18  S.  B.  380. 
118  N.  C.  213,  affirmed. 

2.  Nor  is  it  any  defense  that  the  part  of  the 
defendant's  line  between  the  points  where  the 
message  was  sent  by  the  other  company  was  ful- 
ly occupied  by  tiie  work  It  had  contracted  to  do 
for  a  railroad  company,  as  the  contract  with  the 
railroad,  giving  It  a  preference  to  the  exclusion  of 
others,  is  an  illegal  discrimination. 

Appeal  from  board  of  railroad  commis- 
sion. 

Action  upon  relation  of  R.  B.  Leavell 
against  the  Western  Union  Telegraph  Com- 
pany for  violation  of  the  rate  prescribed  by 
the  railroad  commission  of  North  Carolina 
From  a  Judgment  of  the  railroad  commiit 
sion  against  the  defendant  defendant  ap- 
peals.   Affirmed. 

Robert  Stiles,  for  appellant  The  Attor- 
ney General,  for  appellee. 

CLARK,  J.  In  Atlantic  Exp.  Co.  v.  Wil- 
mington &  W.  R.  Co.,  Ill  N.  C.  463,  16  S. 
E.  393,  this  court  affirmed  the  constitution- 
ality of  the  act  (chapter  320,  Acts  1891)  es- 
tablishing the  railroad  and  telegraph  com- 
mission. In  Mayo  v.  Telegraph  Co.,  112  N. 
C.  343,  16  S.  B.  1(X)6,  it  sustained  the  power 
of  such  commission,  under  section  26  of  said 
act  to  establish  rates  for  telegraph  com- 
panies. In  Railroad  Com'rs  ▼.  Western 
Union  Tel.  Co.  (Alben's  Case)  113  N.  C.  213, 
18  S.  B.  389,  the  court  held  that  telegraphic 
messages  transmitted  by  a  company  from 
and  to  points  in  this  state,  although  trav- 
ersing another  state  In  the  route,  do  not 
constitute  Interstate  commerce,  and  are 
subject  to  the  tariff  regulation  of  the  com- 
mission. In  this  It  followed  the  unanimous 
opinion  of  the  supreme  court  of  the  United 
States,  delivered  by  Fuller,  C.  J.,  In  Le- 
high Valley  R.  Co.  v.  Pennsylvania,  145  U. 
S.  192,  12  Sup.  Ct  806.  To  the  same  pur- 
port Campbell  v.  Railroad  Co.,  86  Iowa, 
587,  53  N.  W.  351.  In  the  present  case  the 
commission  find  as  a  fact  that  "the  de- 
fendant has  a  continuous  line  by  which 
messages  may  be  transmitted  from  Wilson 
to'  Eden  ton  and  other  adjacent  points  In 
North  Carolina,  but  this  line  traverses  a 
part  of  the  state  of  Virginia,  passing 
through  the  city  of  Norfolk";  and  It  prop- 
I  erly   holds,    upon   the  evldenceL.  4that  tbe 
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telegraph  office  at  Edenton  is  nnder  the 
control  of  the  defendant,  and  the  operator, 
though  employed  by  the  railroad  company, 
la  the  agent  and  operator  of  the  defendant" 
It  necessarily  follows  from  this  state  of 
facts  that,  as  the  defendant  could  have  sent 
the  message  the  whole  distance  over  its 
own  line.  It  cannot  be  heard  to  say  that  it 
did  not  do  what  it  ought  to  have  done,  and 
thus  collect  60  cents  for  the  message,  in- 
stead of  25,  as  allowed  by  the  commission 
tariff.  The  defense  set  up,  that  In  fact  It 
only  carried  the  message  to  Norfolk,  and 
then  paid  another  company  to  forward  it 
to  Edenton,  cannot  be  regarded  when  it 
might  itself  have  completed  the  delivery  of 
the  message.  The  defendant  seeks  to  ex- 
cuse itself  on  the  plea  that  it  has  only  one 
wire  to  Edenton,  and  that  this  is  fully  oc- 
cupied at  that  office  by  the  work  it  does  for 
the  raUroad  company.  But  it  is  the  duty  of 
the  telegraph  company  to  have  sufficient 
facilities  to  transact  all  the  business  offered 
to  it  for  all  points  at  which  it  has  offices. 
If  the  press  of  business  offered  is  so  great 
that  one  wire  or  one  operator  at  a  point  is 
not  sufficient.  It  is  the  duty  of  the  com- 
pany to  add  another  wire  or  an  additional 
employe.  It  is  not  a  mere  private  business, 
but  a  public  duty,  which  the  defendants, 
by  their  franchise,  are  authorized  to  dis- 
charge. It  is  further  to  be  noticed  that  in 
giving  to  the  railroad  company  the  prefer- 
ence In  the  use  of  their  line  to  Edenton, 
while  at  other  points,  as  Moyock,  Centre- 
ville,  and  Hertford,  on  the  same  line,  the 
public  is  admitted  to  the  use  of  the  wire, 
the  defendant  is  making  a  forbidden  and 
Illegal  discrimination  in  favor  of  one  cus- 
tomer, and  against  the  public  at  large,  as 
was  intimated  in  Albea's  Case,  113  N.  C, 
on  page  226,  18  S.  E.  389.  The  findings  of 
fact  and  evidence  are  fuller,  and  present  a 
somewhat  differ^it  and  stronger  case 
against  the  defendant,  than  in  Albea's 
Case.  By  Section  11  of  the  defendant's  con- 
tract with  the  railroad  company,  the  de- 
fendant remains  owner  of  the  telegraph 
line  to  Edenton,  N.  C,  and  Its  belongings, 
which  are  to  remain  "part  of  its  general 
telegraph  system,"  and  "to  be  controlled 
and  regulated  by  the  telegraph  comi)any." 
Section  3  of  the  contract  gives  the  railroad 
messages  precedence  over  commercial  busi- 
ness, but  stipulates  that,  when  railroad 
business  shall  require  the  exclusive  use  of 
one  wire,  the  telegraph  company  shall,  on 
(M)  days'  notice,  furnish  material  for  a  sec- 
ond wire,  which  second  wire  shall  be  used 
for  railroad  business  exclusively,  and  such 
commercial  business  as  can  be  done  with- 
out interfering  with  railroad  business.  Sec- 
tion 6  provided  that,  where  the  railroad 
company  shall  open  offices,  the  operators, 
"acting  as  agents  of  the  telegraph  com- 
pany," shall  receive  such  commercial  and 
public  telegrams  as  may  be  offered,  collect- 
ing rates  prescribed  by  the  telegraph  com- 


pany, and  render  monthly  statements,  and 
pay  over  the  receipts  to  the  telegraph  com- 
pany. Section  7  provides  that,  whenever 
the  volume  of  business  at  any  point  Justi- 
fies it,  the  telegraph  company  shall  put  in 
an  additional  operator.  It  will  be  thus  seen 
that  the  line  to  Edenton  is  an  integral  part 
of  the  defendant's  general  telegraph  sys- 
tem. It  is  only  by  virtue  of  Its  franchise  as 
a  telegraph  company  that  it  can  operate  its 
line  to  Edenton  at  all.  It  cannot  discrim- 
inate at  that  point  in  favor  of  or  against 
any  custom^:.  It  cannot  subtract  itself 
from  obedience  to  the  rates  prescribed  by 
the  authority  of  the  state,  acting  through 
the  commission,  by  a  contract  giving  one 
customer— the  railroad— preference  In  busi- 
ness, and  pleading  that  such  business  occu- 
pies the  only  wire  it  has.  The  discrimina- 
tion is  Itself  UlegaL  Besides,  if  it  were  not 
the  small  cost  of  an  additional  wire,  which 
it  Is  common  knowledge  does  not  exceed 
$10  per  mile,  furnishes  no  ground  to  ex- 
empt the  defendant  from  furnishing  the 
additional  facility  to  do  the  business  for  all. 
The  charge  of  a  double  rate  between  Bklen- 
ton  and  other  ix>lnts  In  North  Carolina  is  a 
far  heavier  imposition  upon  the  public  than 
the  cost  of  the  additional  wire  to  defend- 
ant, and  Is  Just  the  kind  of  burden  and  dis- 
crimination which  the  commission  was  es- 
tablished to  prevent  In  Albea's  Case, 
supra,  no  commercial  message  was  tender- 
ed, and  the  point  now  decided  was  not  pre- 
sented by  the  record.  The  ruling  of  the 
commission  is  in  all  respects  affirmed. 


HARTSEIX  V.  COLEMAN  et  al. 
(Supreme  Court  of  North  Caroliiuu    April  2, 

1885.) 
Dbsds— Vaous  Dbsokiptior— Extbaskoos  Bvx. 

DCNCa. 

A  description  of  lands  in  a  deed  as  "ly- 
ing on  the  west  side  of  Spring  street,  and  north 
of  1^111  street,"  followed  by  courses  and  dis- 
tances from  "a  stone"  on  Spring  street  around  a 
parallelogram  to  the  place  of  l>eginning,  without 
indicating  whether  the  starting  point  la  at  the 
intersection  of  Spring  and  Mill  streets,  or  at  a 
more  remote  point  is  not  so  vague  and  nncertain 
on  its  face  as  to  require  the  exclusion  of  proof 
aliunde  to  locate  the  land  by  fitting  the  deserip* 
tion  to  the  lot  claimed  nnder  the  deed. 

Appeal  from  superior  conrt,  Cabarrus  coun- 
ty;  Boykin,  Judge. 

Action  by  J.  Jm  Hartsell  against  W.  C. 
Coleman  and  others  for  the  possession  of 
land.  From  a  Judgment  for  plaintiff,  defend- 
ant Coleman  appeals.     Reversed. 

The  defendant.  In  order  to  meet  the  prima 
facie  case  made  by  the  plaintiff  in  an  ac- 
tion for  title  and  possession  of  land,  intro- 
duced two  mesne  conveyances,  which  con- 
nected him  by  an  older  deed  with  the  gran- 
tor of  the  plaintiff,  and  proposed  to  offer  tes- 
timony to  locate  the  calls  of  said  convey- 
ances so  as  to  cover  his  posseasicMi.  The  de- 
scription in  the  deeds  was  as  follows:    "All 
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that  lot  of  land  situated  In  the  county  of  Ca- 
bamu,  In  the  state  of  North  Carolina,  adjoin- 
ing the  landa  of  Dr.  John  Fink,  in  the  town 
of  Concord,  and  others,  and  bounded  as  fol- 
lows: Lying  on  the  west  side  of  Spring 
street,  and  north  of  Mill  street  Beginning 
at  a  stone  on  Spring  street,  and  runs  N.,  43 
W.,  55  feet,  to  a  stone  on  Spring  street;  then 
&,  47  W.,  10  poles,  to  a  stone;  thai  S.,  43 
B.,  56  feet,  to  a  stone;  then  N.,  47  B.,  10 
poles,  to  the  beginning,— containing  88  square 
rods,  more  or  less." 
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W.  O.  Means,  for  appellant 
l^omery,  for  appellee. 


W.  J.  Mont- 


AVEKY,  J.  The  words,  "lying  on  the  west 
Bide  of  Spring  street,  and  north  of  Mill 
street,"  might  be  interpreted  as  meaning  that 
tlie  lot  la  to  be  located  Immediately  west,  or 
Indefinitely,  but  not  very  remotely,  west  of 
It.  If  It  Is  not  the  usual  Interpretation  given 
to  them,  and  therefore  the  proper  construc- 
tion, it  ia  certainly  not  erroneous,  if  the  de- 
fendant could  proceed  upon  that  theory,  and 
proTe  to  the  satisfaction  of  a  Jury  that  such  a 
bypotbesis  would  enable  him  to  fit  the  de- 
scription to  the  lot  claimed  by  him,  so  as  to 
'bring  all  of  the  descriptive  expressions  into 
barmony,  to  hold  that  it  would  be  competent 
for  him  to  do  so.     If  we  can  conceive  of  a 


reasonable  theory  upon  which  pertinent  parol 
evidence  might  subserve  this  purpose,  the  op- 
portunity should  have  been  given  to  the  de- 
fendant to  adduce  such  proof  to  support  it 
Supposing  that  the  Intention  of  the  parties 
was  that  the  deed  should  be  interpreted  as  If 
the  word  "side"  had  been  inserted  after 
"north,"  it  would  follow  necessarily  that  the 
beginning  comer  must  be  located  at  the  in- 
tersection. This  must  l>e  true,  because  it 
would  be  impossible  otherwise  to  run  the 
first  call,  N.,  43  W.,  55  feet,  from  one  point 
to  another  on  Spring  street  and  thence  S.,  47 
W.,  10  poles,  to  a  stone;  then  S.,  43  B.,  65 
feet,  to  a  stone;  then  N.,  47  B.,  10  poles,  to 
the  beginning,— and  still  leave  Mill  street  on 
the  immediate  south  of  the  parallelogiam 
(which,  as  a  mathematical  certainty,  must  be 
formed),  unless  such  were  the  relative  posi- 
tions of  the  street  and  lot  We  might  have 
supposed,  for  the  purposes  of  this  case,  that 
there  was  an  intersection  of  the  streets,  even 
if  it  had  not  been  admitted  by  counsel;  and 
if,  by  running  from  it  the  location  should 
prove  to  be  in  perfect  accord  with  the  other 
parts  of  the  description,  as,  for  instance,  by 
finding  that  the  parallelogram  would  be 
bounded  on  the  north  and  west  by  landa 
owned  at  the  date  of  the  deed  by  Dr.  John 
Fink,  and  on  the  east  and  south  by  the  two 
streets,  there  would  be  abundant  evidence  to 
go  to  the  Jury  to  fit  the  description  to  the 
thing.  Bdwards  v.  Bowden,  99  N.  C.  80,  5 
S.  E.  283.  The  question  being  whether  the 
description  was  too  vague  and  uncertain,  up- 
on Its  face,  to  warrant  the  admission  of  proof 
aliunde  to  locate  it,  we  have  endeavored  to 
discard  from  our  minds  the  statements  of 
counsel  as  to  what  the  testimony  would  have 
been  under  a  different  ruling.  The  map,  with 
explanations,  must  be  treated  aa  if  it  had 
been  drawn  by  a  surveyor  acting  upon  a 
theory,  and  making  a  possible  location  out  ot 
what  appeared  upon  the  face  of  the  deeds. 
Testing  the  accuracy  of  the  ruling  of  the 
court  below  in  this  way,  we  think  there  was 
error  to  boldtog  that  the  description  could  not 
have  been  fitted  to  the  land  upon  any  reason- 
able hypothesis  that  could  be  fairly  deduced 
from  it  There  was  error  which  entitles  the 
defendant  to  a  new  trial. 


GLENN  et  al.  v.  WINSTBAD. 

(Supreme  Court  of  North  Carolina.    April  2, 
1895.) 

INTBKHAL  RbVENUB— IJ.LBOAL  DlSTILUMO— FOB- 
TEITUHE. 

1.  Rev.  St  U.  S.  {  3281,  provides  for  the 

forfeiture  by  a  distiller,  maintaming  a  distillery 
without  givmg  bond,  or  with  intent  to  defraud 
the  goTernment  of  all  his  right;  title,  and  inter- 
est in  the  land  on  which  the  distillery  is  main- 
tained, and  for  the  forfeiture  of  all  the  right, 
title,  and  interest  of  every  person  who  has  suf- 
fered or  permitted  the  distillery  to  be  there 
carried  on.  HM,  that  a  sale,  in  proceedings 
in  rem,  of  laud  forfeited  by  the  distiller,  does 
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not  paaa  the  title  of  a  mortgagee,  withont  whose 
knowledtre  the  distillery  was  maintained. 

2.  The  mere  erection  of  a  house  on  land, 
and  its  ase  as  a  distillery,  is  not,  as  a  matter 
of  law,  notice  to  a  mortgagee  that  a  distillery 
ts  being  maintained  thereon,  so  as  to  render 
his  interest  liable  to  forfeiture  for  violation  by 
the  distiller  of  the  reTenue  laws. 

Appeal  from  superior  court.  Person  coun- 
ty;  Hoke,  Judge. 

Action  by  Mary  A.  Glenn  and  husband 
against  G.  S.  Wlnstead  to  recover  posses- 
sion of  land.  From  a  Judgment  for  defend- 
ant, plaintiffs  appeal   Affirmed. 

Shepherd  &  Busbee  and  Merritt  A  Bryant, 
for  appellants.  J.  W.  Graham,  W.  W.  Klt- 
cUn,  and  A.  L.  Brooks,  for  appellee. 

AVERY,  J.  Whether  a  distiller  Incurs  lia- 
bility to  forfeiture  by  failure  to  pay  taxes 
to  the  government,  by  carrying  on  the  busi- 
ness without  bond  or  with  intent  to  de- 
fraud the  government,  or  by  conducting  a 
licensed  business  contrary  to  law  or  to  the 
regulations  prescribed  by  the  government. 
It  seems  to  be  settled  that  In  none  of  these 
Instances  does  the  sale  of  the  premises  on 
which  the  distillery  Is  located,  under  a  de- 
cree of  a  circuit  court  of  the  United  States 
In  a  proceeding  In  rem,  pass  the  title  of  a 
mortgagee  under  a  mortgage  previously 
made,  who  has  not  permitted  or  connived 
at  the  illicit  distillery.  U.  S.  v.  Stowell,  133 
U.  S.  1,  10  Sup.  Gt.  244;  Mansfield  v.  Re- 
fining C!o.,  135  U.  S.  826,  10  Sup.  Ct.  825. 
As  a  rule,  only  the  mortgagor's  equity  of 
redemption  passes  by  such  a  sale  under  a 
Judgment  in  rem,  or  by  virtue  of  any  decree 
rendered  in  a  proceeding  in  which  there 
were  no  parties  other  than  the  mortgragor. 
Mansfield  v.  Refining  Co.,  supra.  But  the 
court  Instructed  the  Jury,  in  eftect,  that  the 
purchaser  under  the  decree  of  the  circuit 
court  acquired  the  interest  of  the  mortga- 
gor, and  of  all  other  claimants  "who  had 
knowingly  permitted  a  distillery  to  be  oper- 
ated when  they  had  the  right  to  control  the 
matter,"  and  it  seems  to  us  that  the  in- 
struction given  is  in  strict  accord  with  the 
rule  laid  down  in  U.  S.  v.  Stowell,  133  U. 
S.  14,  15,  10  Sup.  Ct.  244.  After  referring  to 
the  statutes.  Justice  Gray,  delivering  the 
opinion  of  the  court,  said:  "Congress  has 
thus  clearly  manifested  Its  intention  that 
the  forfeiture  of  land  and  buildlng.s  shall 
not  reach  beyond  the  right,  title,  and  Interest 
of  the  distiller,  or  of  such  other  persons 
as  have  consented  to  the  carrying  on  of 
the  business  of  a  distiller  upon  the  prem- 
ises. •  •  •  The  intention  of  congress  that 
no  interest  In  land  and  business  shall  be 
forfeited  which  does  not  belong  to  some 
one  who  has  participated  in  or  consented 
to  the  carrying  on  of  the  business  of  dis- 
tilling therein  is  further  manifested  in  the 
provision  of  section  32U2  of  the  Revised 
Statutes,  which  directs  that  'no  bond  of 
a  distiller  shall  be  approved  unless  he  is  the 


owner  In  fee  nnlncambered  by  any  mort- 
gage, Judgment  or  other  Uen  of  the  lot  of 
land  on  which  the  disttlleiry  is  located,  or 
unless  he  fllee  with  the  collector,  in  con- 
nection with  his  notice,  the  written  consent 
of  the  owner  of  the  fee  or  any  mortgage  or 
Judgment  creditor  or  other  person  having 
a  Uen  thereon,  duly  acknowledged,  that  the 
premises  may  be  used  for  the  purpose  of 
distilling  spirits  subject  to  the  provisions, 
and  expressly  stipulating  that  the  Uen  of 
the  United  States  for  taxes  and  penalties 
shall  have  priority  of  such  mortgage,  juug- 
ment  or  other   incumbrance,   and   that    Id 
case  of  the  forfeiture  of  the  distillery  prem- 
ises or  any  part  thereof,  the  titie  of  the 
same  shall  vest  in  the  United  States,  dis- 
charged from  such  mortgage.  Judgment  or 
other  Incumbrance.'    The  section  clearly  in- 
dicates  that   the   interest   of   an   innocent 
mortgagee  or  other  person  having  a  lien  on 
the  lot  or  tract  of  land  on  which  the  dis- 
tillery is  situated  would  not  otherwise  be 
included  In  a  forfeiture  for  acts  of  the  own- 
er only."    The  court  in  the  same  opinion 
subsequently  construe  section  3258  (making 
It  a  criminal  offense  to  have  "In  posses- 
sion any  still,  etc.,  set  up")  and  secnoo 
3205  (in  reference  to  sales  of  land  for  taxes). 
in   connection   with   section  3281,i    to   mean 
that  the  sale  In  either  case  passes  to  the 
purchaser  only  the  right,  titie,  and  Interest 
of  the  offender.    The  law  does  not  Impnte 
to  a  mortgagee,  without  any  proof  what- 
ever, a  guilty  participation  in  the  fraud  of 
a  mortgagor,  and  declare  his  interest  for- 
feited, because  the  collector  may  have  fail- 
ed to  secure  the  assent  of  all  holders   of 
liens,  as  he  is  required  by  law  to  do,  before 
permitting  the  distiller  to  begin  operations 
on  the  land.    Where  this  precautionary  re- 
quirement of  the  statute  has  not  for   any 
reason  been  complied  with,  and  where  at 
the  same  time  there  has  been  a  connivance 
at  or  a  less  formal  assent  to  the  operations 
of  the  distiller  on  the  part  of  the  holder  of 
the  lien.  It  would  seem  to  have  been   the 
purpose  of  congress  that  the  rights  of  the 
government  should  be  protected  by  the  pro- 
ceeding  in  equity  provided   for   In   section 
3208  of  the  Revised   Statutes,  whereby    all 
persons,  other  than  distillers,  whose  Inter- 
ests have  been  subjected  by  their  conduct 
to  forfeiture,  might  be  concluded  by  the  de- 
t  cree   of   condemnation.    Whatever   may    be 
the  rule  where  proceedings  In  rem  are    In- 
stituted against  a  vessel,  the  proceeding  ap- 
plicable to  seizures  of  land  for  violation  of 
the   Internal  revenue   laws   Is  embodied    in 
the  statutes,  and  the  supreme  court  of  the 


1  Rev.  St.  U.  S.  i  3281,  provides  for  the  forfei- 
ture by  a  distiller,  maintaining  a  distill,  witii- 
ont  giving  bond  or  with  intent  to  defraud  the 
government  of  all  his  right,  title,  or  interest  io 
the  land  on  which  the  distill  is  maintained,  and 
also  for  the  forfeiture  of  all  the  right,  title,  and 
interest  of  ever^  person  who  has  suffered  or  per- 
mitted the  distill  to  be  there  carried  on. 
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United  States  hare  declared  the  Intent  of 
congress  to  have  been  as  we  have  already 
stated.  The  question  presented  is  one  of 
constmction  only,  and  we  have  been  an- 
ticipated In  passing  npon  it  by  the  court 
that  Is  the  final  arbiter  in  all  controversies 
as  to  the  meaning  of  the  acts  of  congress. 
If  the  authorities  cited  did  not  warrant  us 
in  holding  that  there  was  no  error  in  the 
instructions  given  or  the  rulings  made  by 
the  court  below  (as  to  the  efTect  of  the  Judg- 
ment In  rem)  of  which  the  plaintiff  can  Just- 
ly complain,  we  might  add  that,  npon  rea- 
soning which  by  analogy  supports  that  view 
of  the  law.  It  has  been  repeatedly  held  that 
sales  of  land,  under  the  acts  providing  for 
the  confiscation  of  property  for  participa- 
tion In  the  Rebellion,  passed  only  the  right, 
title,  and  Interest  of  the  offender  for  his 
life,  and  not  tliat  acquired  by  any  person 
under  a  mortgage  executed  "previously  to 
his  offense."  V.  S..  v.  Dunnington,  146  IT. 
S.  340,  13  Sup.  Ct  79;  Shields  v.  Schlff,  124 
U.  S.  851,  8  Sup.  Ct  610;  Avegno  v.  Schar- 
nedt,  113  U.  a  293,  5  Sup.  Ct  487.  Conced- 
ing that  the  second  assignment  of  error  was 
taken  in  apt  time,  we  cannot  conceive  how 
it  can  affect  this  controversy.  According  to 
the  testimony  offered  for  the  plaintiff,  the 
building  for  the  distillery  "was  commenced 
on  the  still-house  lot  in  the  fall  of  1878  and 
the  spring  of  1879."  The  defendant  offered  tes- 
timony tending  to  show  that  It  was  complet- 
ed in  the  summer  of  1879,  and  no  distilling 
was  done  until  late  in  the  summer  of  1879. 
While  it  was  declared  in  U.  S.  v.  Stowell, 
supra,  that  the  government  was  not  embar- 
rassed by  any  rule  requiring  revenue  laws 
imposing  forfeitures  to  be  construed  Ulte 
other  penal  statutes,  it  was  not  intended  to 
go  to  the  other  extreme,  and  construe  them, 
In  the  face  of  the  express  provisions  re- 
ferred to  in  that  case,  to.  mean  that  the 
mere  erection  of  a  house  upon  a  tract  of 
land  or  its  use  for  the  purpose  of  distilling 
should  be  constructive  notice  to  the  owner 
or  to  any  subsequent  purchaser  of  the  su- 
perior right  of  the  United  States  to  Insist 
upon  its  forfeiture  and  condemnation  by  a 
proceeding  In  rem.  without  actual  notice  to 
the  owner.  There  Is  no  principle  upon  which 
we  would  be  prepared  to  admit  that  the 
connivance  or  guilty  participation  of  an 
owner  or  mortgagee  in  a  fraud  upon  the 
government  should  be  inferred  from  any 
testimony  that  constitutes  sufficient  notice 
to  a  subsequent  purchaser  of  an  equitable 
claim.  But  the  supreme  court  of  the  United 
States,  In  the  case  last  cited,  manifestly 
meant  to  construe  the  statutes  as  bringing 
under  the  same  condemnation  as  the  dis- 
tiller only  those  holders  of  liens  who  have 
actual  notice  of  the  commission  of  the  of- 
fense, and  refrained  from  suppressing  the 
illicit  conduct  when  they  had  the  power  to 
do  so.  For  the  reasons  given,  we  hold  that 
the  Judgment  of  the  court  below  must  be 
affirmed. 


SINCLAIR  V.  HICKS  et  al. 

(Supreme  Court  of  North  Carolina.     March  26, 

1895.) 

Contract— ScppLTiKQ  Omissioxs. 

Where  a  clause  in  a  contract,  having  been 

left  unfinished,   is  meaningless,  the  court  will 

not  supply  supposed  omissions  to  give  it  legal 

effect 

Appeal  from  superior  court,  Cumberland 
cobnty;  Brown,  Judge. 

Action  by  N.  A.  Sinclair,  assignee,  against 
R.  W.  Hicks  and  another.  From  a  Judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

A  Jury  trial  was  waived,  and  the  court 
found  the  facts.  The  controversy  involves 
the  interpretation  to  be  given  to  the  last  sen- 
tence of  a  contract  marked  "Exhibit  A," 
construed  with  another  contemporaneous  con- 
tract If  the  effect  of  said  sentence  was  to 
discharge  R.  W.  Hicks  from  liability  to  the 
plaintiff,  who  is  the  assignee  of  the  payee 
therein  mentioned,  as  the  Indorser  on  a  note 
for  $625,  then  the  plalnUff  is  not  entiUed  to 
recover;  otherwise  he  is  entitled  to  recover. 
The  two  contracts  entered  into  contemitorane- 
ously  are  as  follows: 

"Exhibit  A. 
"North  Carolina,  Cumberland  County. 
Whereas,  M.  McD.  Williams  owes  R.  W. 
Hicks  the  sum  of  $2,765.69,  for  payment  of 
which  said  Hicks  holds  as  collateral  security 
a  mortgage  from  W.  J.  McDlarmid  and  A. 
K.  McDiarmId  and  their  wives  to  M.  McD. 
Williams,  the  same  having  been  transferred 
for  that  purpose  by  said  Williams  to  said 
Hicks,  which  mortgage  covers  the  lands  in 
Cumberland  and  Harnett  counties.  North  Car- 
olina, known  as  the  'McDiormld  Lands'  (about 
13,000  acres),  and  the  Cameron  tract  of  146 
acres,  and  is  a  second  mortgage  on  said 
lands,  made  in  December,  1890,  and  duly 
recorded  in  Cumberland  and  Harnett  coun- 
ties; and  whereas,  said  M.  McD.  Williams, 
as  assignee  of  said  W.  J.  McDlarmid  &  Bro., 
and  conducting  the  assigned  business  and 
managing  the  assigned  property  during  the 
year  1891,  by  an  agreement  of  the  creditors, 
has  Incurred  liabilities,  as  appears  by  his 
statements  of  account;  and  whereas,  R.  W. 
Hicks,  J.  Y.  Gossler,  and  M.  McD.  Williams 
have  this  day  entered  into  an  agreement  for 
an  arbitration,  eta,  of  an  account  which  M. 
McD.  Williams  claims  against  the  property 
lately  in  his  hands  as  assignee  of  W.  J.  Mc- 
Dlarmid &  Bro.,  and  incurred,  as  he  claims, 
under  the  agreement  of  the  creditors  of  W. 
J.  McDlarmid  &  Bro.;  and  whereas,  R.  W. 
Hicks  may  become  one  of  the  purchasers  of 
the  assigned  property  of  W.  J.  McDlarmid 
&  Bro.  at  the  sales  to  be  made  this  day  by 
J.  D.  Williams,  as  first  mortgagee  of  said 
McDIarmId  lands,  and  by  Joseph  G.  Brown, 
trustee,  of  the  Mill  tract,  containing  five  and 
eight-tenths  acres,  and  the  machinery  and 
Improvements  thereon,  located  at  Spout 
Springs,  N.  C,  and  also  a  part  of  said  as- 
signed estate.  In  the  event  of  which  purchase 
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aald  R.  W.  Hicks'  claim  of  $2,765.69  against 
aald  M.  McD.  Williams  would  become  liable 
to  scale  In  proportion  as  said  U.  W.  Hloks' 
claim  represented  the  purchase  money  of  the 
whole  of  said  assigned  property;  and  In  case 
the  Indebtedness  Incurred  by  said  M.  McD. 
Williams  as  assignee  of  W.  J.  McDIarmld  & 
Bro.,  and  by  virtue  of  the  agreement  between 
said  Williams  and  the  creditors  of  said  W.  J. 
McDIarmid  &  Bro.,  should  finally  be  decided 
to  be  proper,  correct,  and  a  charge  against 
the  assigned  estate,  and,  in  any  event,  would 
be  subject  to  the  Individual  claim  of  about 
?2.700.00  of  M.  McD.  Williams,  to  be  passed 
upon,  audited,  and  finally  deteimlned  and 
settled  In  accordance  with  the  terms  of  an 
agreement  of  this  date  between  R.  W.  Hicks, 
J.  Y.  Gosaler,  and  said  M.  McD.  Williams, 
which  agreement  is  hereby  referred  to  in  fur- 
ther explanation  of  this  agreement,  and  is 
made  a  part  thereof  so  far  as  concerns  said 
R.  W.  Hicks  and  M.  McD.  Williams;  and 
whereas,  It  is  the  desire  of  M.  McD.  Wil- 
Ilams  that  his  Indebtedness  to  said  R.  W. 
Hicks,  collaterally  secured  by  said  mort- 
gage from  W.  J.  McDIarmid  &  Bro.  to 
said  M.  McD.  Williams,  shall  be  fully 
paid,  without  any  scale  or  offset,  and,  in 
case  said  Hicks  should  become  one  of  the 
purchasers,  that  said  sum  of  $2,765.69,  due 
blm  by  said  Williams,  shall  be  allowed  as 
cash  on  said  purchase,  and  without  scale  or 
offset  In  any  event:  Now,  therefore,.  In  con- 
sideration of  the  premises,  and  the  further 
consideration  of  ten  dollars,  in  hand  paid  by 
R.  W.  Hicks  to  M.  McD.  Williams,  the  re- 
ceipt of  which  Is  hereby  acknowledged,  the 
said  M.  McD.  Williams  agrees,  covenants. 
and  promises  with  and  to  said  R.  W.  Hicks 
that  in  any  event  said  $2,765.69  shall  be 
without  scale  or  offset  of  any  kind,  and  that 
he  will  protect  and  save  said  Hicks  harmless 
as  to  any  scale  or  offset  on  said  simi,  and 
that  any  note  or  other  paper  signed  or  in- 
dorsed by  R.  W.  Hicks  upon  the  coming  In  of 
the  award  of  the  arbitrators  or  by  reason  of 
any  claims  against  said  assigned  property 
contracted  by  M.  McD.  Williams  as  assignee 
of  W.  J.  McDIarmid  &  Bro.  and  agent  of  the 
creditors  under  said  contract  of  December, 
1890.  M.  McD.  Williams.    [Seal.] 

"Witness:    H.  McD.  Robinson." 

"Exhibit  B. 

"Articles  of  agreement  made  and  entered 
Into  this  day  by  and  between  J.  T.  Gossler, 
Gossler  &  Co.,  R.  W.  Hicks,  and  M.  McD. 
Williams.  Whereas,  M.  McD.  Williams  Is 
Indebted  to  R.  W.  Hicks  In  the  sum  of  $2,- 
765.69,  for  which  he  holds  as  collateral  se- 
curity a  mortgage  by  W.  J.  McDIarmid  and 
Brother  to  said  Williams,  and  has  agreed  to 
assign  to  said  Hicks  a  sufficient  interest  in 
amount  of  said  mortgage  to  liquidate  said 
debt;  and  whereas,  there  will  then  be  a  bal- 
ance of  about  $862.61  due  to  M.  McD.  Wil- 
liams on  the  said  mortgage;  and  whereas, 
there  are  matters  of  difference  between  said 


Oosfller  and  said  Williams,  and  between  the 
creditors  of  the  said  W.  J.  McDIarmid  and 
■  Brother  and  the  said  Williams:  Now,  there- 
fore, the  said  dossier  and  Company  and  John 
Y.  Gossler  and  the  said  Hicks  agree  with  the 
said  Williams:  (1)  That  if  the  said  Oosslerand 
Hicks,  or  any  person  for  them,  shall  purchase 
and  take  deeds  for  the  properties  of  W.  J. 
McDIarmid  and  Brother,  at  the  sales  adver- 
tised for  this  day  at  Spout  Springs,  they  will, 
on  or  before  January  9th,  1892,  pay  to  the 
said  Williams  the  sum  of  about  $862.61,  and 
he  win  thereupon  assign  and  transfer  the 
said  balance  due  upon  his  said  mortgage  to 
the  said  Gossler  and  Hl(dn.  (2)  That  all 
matters  of  difference  between  the  said  Goss- 
ler and  Hicks  and  the  said  Williams  and 
the  creditors  of  W.  J.  McDIarmid  and 
Brother  and  the  said  Williams  shall  be  at 
once  submitted  to  the  arbitration  of  J.  C. 
MacRae  and  N.  A.  Sinclair,  they.  In  advance, 
to  select  an  umpire;  and  the  award  of  a  ma- 
jority shall  be  final.  This  upon  the  condi- 
tion that  the  said  Gossler  and  HI(^,  or  some 
person  for  them,  shall  purchase  and  take 
deeds  for  the  properties  to  be  sold  this  day. 
(3)  The  said  Gossler  and  Hicks  and  the  said 
Gossler  and  Company  agree  that  the  corpora- 
tion to  be  formed  shall  immediately,  upon  the 
coming  In  of  the  award,  give  to  the  said  Wil- 
liams four  notes  for  the  amount  of  the  award 
of  equal  amounts,  payable  In  2,  4,  6,  and  8 
months  after  their  date,  with  hiterest  at  the 
rate  of  8  per  cent;  one  of  the  said  notes  to 
be  indorsed  by  said  Hicks  and  the  others 
by  said  Gossler.  Thereupon  the  said  Wil- 
liams is  to  assign  to  the  said  Gossler  and 
Hicks  his  claim  and  Interest  under  the  said 
award.  (4)  Said  Williams  agrees  to  sell  at 
public  sale  any  and  all  properties  not  in- 
cluded In  the  said  J.  D.  Williams  mortgages 
and  the  Brown  deeds  of  trust  at  once.  In 
the  meanthne  and  at  once  the  said  Williams 
Is  to  deliver  to  the  said  Gossler  and  Hicks  all 
property  and  assets  of  eveiy  description  be- 
longing to  the  said  trust  estate  of  McDIarmid 
&  Brother,  tf  they  become  the  purchasers  as 
aforesaid.  This  is  to  Include  all  the  property 
included  in  the  J.  D.  Williams  mortgages 
and  the  Brown  deeds  of  trust,  and  all  prop- 
erty and  assets  of  the  said  trust  estate  not 
included  In  the  said  Williams  mortgages  and 
the.  Brown  deed  of  trust  The  said  Gossler 
and  Hicks  agree  thkt  the  property  which  the 
said  Williams  shall  advertise  for  sale  as  here- 
in provided  shall  be  forthcoming  at  the  sale 
of  the  said  Williams.  The  said  Gossler  &. 
Hicks  shall  In  the  meantime  hold  the  same  in 
trust  for  said  Williams  until  the  day  of  sale. 
Dated  January  2nd.  1892. 

"Jno.  T.  Gossler.  TSeal.] 

'Witnesses:  Gossler  &  Co. 

"H.  HcD.  Robinson.     R  W.  Hicks.     [Seal.] 
"  N.  A.  Sinclair.  H.  McD.  Williams.  [Seal.  ] 

"M.  McD.  Williams,  as  assignee,  agrees  at 
once  to  execute  to  Gossler  and  Hicks,  if 
tbey  become  the  purchasers,  quitclaim  deeds 
for  all  the  propeitles." 
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The  conclusions  of  law  were  as  follows: 
"(11  That  no  evidence  has  been  offered  show- 
ing any  breach  of  the  covenant  contained  In , 
last  17  lines  (or  last  clause)  in  the  paper 
writing  marked  'Exhibit  A.'  (2)  That  said 
paper  writing  does  not  convey  to  Hicks  the 
award  of  the  arblti-ators  for  $2,600  or  any 
part  of  It  In  favor  of  M.  McD.  Williams. 
(3)  That  If  the  paper  marked  'Exhibit  A'  Is 
the  basis  of  any  demand  in  favor  of  R.  W. 
Hicks  against  M.  McD.  Williams,  such  claim 
should,  under  section  2  of  the  agreement 
(Exhibit  B)  to  arbitrate,  have  been  submit- 
ted to  the  arbitrators.  (4)  That  the  Interest  of 
said  Williams  In  the  award  shall  be  assign- 
ed to  Gossler  &  Hicks,  as  provided  In  section 
8  of  the  agreement  (Exhibit  B),  upon  pay- 
ment of  the  sum  of  $825,  with  8  per  cent. 
Interest  from  July  2,  1893,  by  the  said  cor- 
poration. (5)  That  the  plaintiff  is  entitled 
to  receive  and  recover  the  said  $625  and  8 
per  cent.  Interest  from  said  date  from  the 
defendant  corporation,'  and  to  recover  the 
same  from  the  defendant  the  Consolidated 
Lumber  Ck>mpany,  and  the  said  Hicks  as 
surety  or  Indorser.  (6)  That  plaintiff  recov- 
er costs  to  be  taxed  by  clerk."  All  of  the 
"Other  facts  found  by  the  court  below  which 
are  material  are  embodied  In  the  opinion. 
The  defendants  appealed  from  the  Judgment 
rendered. 

MacBae  &  Day  and  H.  McD.  Robinson, 
for  appellants.  N.  A.  Sinclair  and  Shepherd 
ft  Busbee,  for  appellee. 

AVERT.  J.  The  award  of  the  arbitrators 
declares  that  the  plaintiff  Is  entitled  to  re- 
ceive of  Gossler  &  Co.  and  R.  W.  Hicks  the 
sum  of  $2,500  In  full  of  all  claims  and  de- 
mands whatever,  and  It  Is  agreed  that  by  a 
subsequent  arrangement  the  defendant  the 
Ck>nsolldated  Lumber  Company  became  re- 
sponsible for  the  payment  of  the  said  amount 
awarded  to  the  rightful  claimant,  and  has 
paid  all  except  the  sum  of  $625,  evidenced 
by  a  note  indorsed  by  the  defendant  R.  W. 
Hlrks,  and  which  he  contends  was  not  due 
to  tbe  plaintiff's  assignor,  Williams,  under 
a  contract  (marked  "Exhibit  A")  entered  In- 
to by  said  Williams  contemporaneously  with 
the  signing  of  another  agreement,  which  Is 
to  be  construed  with  It.  and  in  which,  in 
addition  to  the  mntual  stipulations  to  sub- 
mit to  arbitration,  Williams  contracted  to 
assign  a  sufficient  portion  of  a  debt  secured 
to  taUn  by  a  certain  mortgage  executed  by 
W.  J.  McDIarmld  &  Bro.  to  satisfy  a  debt  of 
$2,765.68,  due  to  R.  W.  Hicks  from  WUllams 
individually.  Williams  had  been  appointed 
assignee  by  McDiarmid  &  Bro.,  and  had  sub- 
seqaently  executed  an  assignment  to  plain- 
tiff for  the  benefit  of  his  own  creditors.  By 
tbe  terms  of  the  last-named  contract,  such 
sum  aa  should  be  awarded  to  Williams  was 
to  be  secured  by  four  notes  in  equal 
amounts,  three  of  which  wero  to  be  Indorsed 
by  Gossler  and  one  by  R.  W.  Hicks.  It  is 
contended  f<Hr  tbe  defendants  that  WllllamB 


agreed  to  hold  Hicks  harmless  in  advadce 
as  to  any  apparent  liability  be  might  Incur 
by  Indorsing  a  note  for  one-fourth  of  the 
amount  of  the  award  ($625),  which  Is  the 
subject  of  the  controversy,  to  Wllllama 
The  language  of  the  concluding  portion  of 
the  Instrument,  to  which  it  Is  Insisted  this 
construcUon  mnst  l>e  given,  is  as  follows: 
"Now,  therefore,  In  consideration  of  the 
premises,  and  the  further  consideration  of 
$10  In  hand  paid  by  R.  W.  Hicks  to  M.  McD. 
Williams,  the  receipt  of  which  is  hereby  ac- 
knowledged, the  said  Williams  agrees,  cove- 
nants, and  promises  with  and  to  said  Hicks 
that  In  any  event  said  $2,765.69  shall  be 
without  scale  or  offset  of  any  kind,  and  that 
he  will  protect  and  save  said  Hicks  harm- 
less as  to  any  scale  or  offset  on  said  sum, 
and  that  any  note  or  other  paper  signed  or 
Indorsed  by  Hicks  upon  the  coming  In  of  the 
award  of  the  arbitrators,  or  by  reason  of 
any  claims  against  said  assigned  property, 
contracted  by  Williams  as  assignee  of  Mc- 
Diarmid &  Bro.  and  agent  of  the  credltoni 
under  said  contract  of  December,  1890," 
signed  by  M.  McD.  Williams,  and  witnessed 
by  H.  McD.  Robinson.  It  Is  admitted  that 
tbe  debt  of  $2,765.69  has  been  realized  by 
Hicks  out  of  the  proceeds  of  the  claim 
against  McDiarmid  &  Bro.,  which  had  been 
assigned  to  him  by  Williams,  and  therefore 
the  contract  to  hold  Hlcics  harmless  as  to 
that  has  been  performed.  Whatever  the 
parties  may  have  intended  for  the  draftsman 
to  incorporate  in  reference  to  the  note  to  be 
Indorsed  by  Hicks,  It  Is  evident  that  In  the 
hurry  of  preparing  to  embark  on  a  train  a 
sentence  was  left  Incomplete,  and  the  lat- 
ter part  of  It,  as  It  was  written,  is  not  suffi- 
cient to  limit  his  liability  In  any  way. 
(Courts  may  decide  between  one  of  two 
possible  constructions  of  ambiguous  terms, 
and  may  resort  sometimes  to  pertinent  ex- 
trinsic evidence,  to  arrive  at  a  proper  Inter- 
pretation; but  they  are  not  at  liberty  to  sup- 
ply a  supposed  ellipsis  In  order  to  give  legal 
effect  to  language  that,  without  addition  or 
alteration,  would  be  meaningless.  It  is  the 
duty  of  the  parties  to  express  intelligibly, 
and  It  Is  the  office  of  the  court  to  enforce 
when  so  expressed,  the  Intent  ot  two  or 
more  minds  that  constitutes  the  contract 
The  Judgment  of  the  court  below  Is  affirmed. 


SPRINGER  et  aL  V.  SHA VENDER  et  aL 

(Supreme  Court  of  North  Carolina.     March  19, 
1805.) 

CoiXATERAi.  Attack— SxLB  or  Decedent's  Lands 
— Harmless  Erbob. 

1.  An  administrator'B  sale  of  lands  Is  void 
for  want  of  jurisdiction,  and  may  be  impeached 
in  a  collateral  action,  where  the  children  of  the 
owner,  under  a  misapprehension  of  the  facts, 
admitted  tbe  slIeKation  of  the  petitiOD,  that  he 
wns  drad,  and  submitted  to  the  decree,  when 
snch  owner  was  in  fact  living  at  the  date  of  the 
decree  and  sale. 
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2.  The  adminietrator's  sale  upon  which 
plaintiffs  base  their  title  being  void,  the  suffi- 
ciency of  the  description  in  either  plaintiffs'  or 
defendants'  deeds,  under  which  they  deraisrn 
title,  and  the  competency  of  the  evidence,  were 
immaterial. 

Appeal  from  superior  court,  Beaufort  coun- 
ty;  Armfleld,  Judge. 

Action  by  S.  W.  and  E.  D.  Springer  against 
William  Shayender  and  others.  From  a 
judgm«it  for  defendants,  and  an  order  deny- 
ing a  new  trial,  plaintiVs  appeaL     Affirmed. 

Civil  action  for  trespass  in  cutting  and  re- 
moving timber  from  land,  tried  at  spring 
ton),  1894,  of  Beaufort  superior  coiu't,  before 
Armfleld,  Judge.  The  issues  submitted  and 
the  responses  to  them  were  as  follows:  "(1) 
Was  George  W.  Dixon  dead  at  the  time  of 
the  Institution  of  the  proceedings  by  his  al- 
leged administrator  to  sell  bis  lands  and  at 
the  time  of  the  sale  thereunder?  Answer. 
Living.  (2)  Are  the  plaintiffs  the  owners  of 
the  timber  standing  upon  the  lands  described 
in  the  complaint?  Answer.  No.  (3)  Did  the 
defendants  unlawfully  take  possession  of  the 
said  timber  and  convert  it  to  their  own' use? 
Answer.  No.  (4)  What  is  the  value  of  the 
said  timber?  Answer.  (5)  Did  the  defend- 
ants unlawfully  take  possession  of  the  logs 
cut  from  the  lands  by  plaintiffs?  Answer. 
No.  (6)  If  80,  what  damage  have  the  plain- 
tiffs sustained  thereby?  Answer.  None.  (7) 
Is  the  defendant  William  M.  Shavender  the 
owner  of  the  lands  described  in  the  com- 
plaint? Answer.  Yes;  the  Malllson  land,  not 
Sear's  land.  (8)  Did  the  plaintiffs  trespass 
upon  said  land?  Answer.  Na  (9)  If  so, 
what  damage  has  the  defendant  sustained? 
Answer." 

The  plaintiffs  offered  to  connect  themselves 
with  G.  W.  Dixon,  and,  to  connect  the  de- 
fendant with  the  same  source  of  title,  the 
following  deeds  were  offered  in  evidence: 
(1)  A  deed  from  R.  0.  Windley  to  plaintiffs, 
dated  March  24,  1886,  and  properly  recorded. 
(Clerk  will  attach  a  copy  of  this  deed,  mark- 
ed "A.")  (2)  A  deed  from  W.  G.  Jarvls,  ad- 
ministrator of  George  W.  Dixon,  to  R.  C. 
Windley,  dated  May  17,  1882.  (Clerk  will 
send  up  a  copy,  marked  "B.")  (3)  A  record 
of  special  proceedings.  No.  190,  entitled  "W. 
G.  Jarvis,  Administrator  of  George  W.  Dix- 
on, against  George  A.  Dixon  and  others." 
(Clerk  will  send  up  a  copy,  marked  "C")  (4) 
A  deed  from  Alfred  PiUy  to  George  W.  Dix- 
on, dated  August  10,  1869.  This  deed  con- 
veyed a  tract  of  land  claimed  by  the  plain- 
tiffs to  be  the  Sears  land.  (Clerk  will  send 
up  a  copy,  marked  "D.")  (5)  A  deed  from 
M.  Sliaw,  clerk  and  master,  to  Alfred  PiUy, 
dated  November  19,  1867.  (Clerk  will  send 
up  a  copy,  marked  "E.")  This  deed  is  claim- 
ed to  convey  the  Sears  land.  (Q)  Record  In 
a  foreclosure  suit  of  John  L.  Pllly  against 
Duncan  McLaugtUin.  (7)  A  mortgage  by 
Duncan  McLaughlin  to  John  L.  PUly,  dated 
March  24, 1861.  This  mortgage  is  also  claim- 
ed to  cover  the  Seats  land.  (8)  A  deed  from 
Samuel  L.  Snell  to  George  W.  Dixon,  dated 


February  27,  1869.  (Clerk  will  send  np  cop- 
ies, marked  "F.")  This  deed  cMiveys  a  tract 
known  as  the  "Franklin  Malllson  Land."  (9) 
A  deed  from  Elizabeth  Dixon,  wife  of  George 
W.  Dixon,  and  others,  children  of  George  W. 
Dixon,  to  William  M.  Shavender,  dated  No- 
vember 14,  1887.  This  deed  conveyed  to  the 
defendant  William  M.  Shavender  two  tracts 
of  land,  known  as  the  "Franklin  Malliaon 
Land"  and  the  "William  Sears  I^nd."  Tbis 
deed  was  offered  to  show  under  whom  de- 
fendant Shavender  claimed,  and  to  estop  bim. 
As  the  case  was  made  to  depend  upon  tbe 
finding  that  G.  W.  Dixon  was  living  at  the 
time  of  the  sale  at  which  Whidley  bought, 
it  is  not  necessary  to  give  more  of  the  record. 
The  other  essential  facts  are  stated  in  the 
opinion. 

W.  B.  Rodman  and  J.  H.  Small,  for  appel- 
lants. Chas.  F.  Warren  and  J.  W.  Hinsdale, 
for  appellees. 

AVERT,  J.  The  question  that  confronts 
us  to  the  threshold  of  this  Investigation  Is 
one  that,  as  we  think,  has  been  heretofore  in 
effect  passed  upon  by  this  and  other  ap- 
pellate courts,  but  one  which  requires  care- 
ful consideration  and  discussion.  Where  tbe' 
children  of  a  person,  under  a  misapprehen- 
sion of  the  facts,  admitted  the  allegation  of 
a  petition  that  their  ancestor  was  dead,  and 
submitted  to  a  decree  for  the  sale  of  his 
land  by  his  administrator  for  assets,  will 
they  be  allowed  collaterally  to  impeach  such 
Judgment,  and  avoid  the  estoppel  of  title  de- 
rived through  it,  by  showing  that  the  an- 
cestor was  at  the  date  of  the  decree  actually 
living?  It  is  quite  as  important  that  courts 
of  Inferior  jurisdiction  should  command  the 
confidence  of  the  public  in  the  regularity  and 
binding  force  of  their  decrees,  upon  which 
titles  d^end  for  their  validity,  as  that  ap- 
pellate courts  should  be  trusted  to  adhere  to 
decisions  upon  the  stability  of  which  rights 
of  property  depend.  But  while  mere  irreg- 
ularities in  the  conduct  of  a  proceeding  will 
not  subject  the  decree  rendered  therein  to  a 
collateral,  or  even,  under  some  circumstances, 
to  a  direct,  attack,  the  rule  is  different  when 
the  allegations  in  the  pleadings  that  are  es- 
sential to  the  Jurisdiction  of  the  court  are 
untrue,  and  where,  if  the  truth  had  appeared 
upon  the  record,  it  would  have  become  the 
duty  of  the  court,  on  motion  or  ex  mero  motu, 
to  declare  the  suit  coram  non  Judice.  If,  in 
the  special  proceeding  under  discussion.  It 
had  appeared  that  G.  W.  Dixon  was  alive, 
or  had  not  been  admitted  that  he  was  dead, 
the  very  basis  of  the  Jurisdiction  would  have 
been  wanting,  and  there  would  have  been  no 
serious  controversy  as  to  the  duty  of  the 
court  to  pronounce  the  judgment  a  nullity, 
even  when  assailed  collaterally  only.  Black, 
Judgm.  IS  215,  242,  27&  The  same  effect 
must  be  given  to  proof  aliunde,  after  the 
decree  is  entered,  that  the  person  supposed 
to  tie  dead  was  in  fact  alive.  London  v. 
Railroad,  88  N.  0.  684;    State  v.  White,   7 
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Ired.  116;  Book  of  Monographs  ("A'^old  Judi- 
cial Sales")  p.  20;  Withers  t.  Patterson,  27 
Tex.  497;  Becket  t.  Seloyer,  7  Oal.  237;  Dun- 
can T.  Stewart,  25  Ala.  408;  OrifBtb  v.  Frar 
sler,  8  Grancti,  10,  22;  Plsk  v.  Norrel,  9  Tex. 
13;  1  Herm.  Bx'ns,  p.  378;  Joehumsen  v. 
Bank,  3  Allen,  87;  Johnson  ▼.  Beazley,  27 
Am.  Rep.  285;  Thomas  t.  People,  107  111. 
517;  Melia  y.  Simmons,  SO  Am.  Rep.  746; 
Morgan  t.  Dodge,  44  N.  H.  259;  Black, 
Judgm.  g{  218,  220.  In  the  case  of  Hyman  v. 
Gasklns,  6  Ired.  272-275,  Nash,  J.,  discusses 
at  length  the  distinction  between  such  pro- 
bate Judgments  as  are  declared  merely  void- 
able, because  the  court  or  ordinary  had  the 
right  to  act  but  did  not  comply  with  the  re- 
quirements of  the  law,  and  such  as  are  void, 
because  the  court  had  no  authority  to  act 
While  the  learned  Judge  did  not  have  occa- 
sion then  to  pass  directly  upon  the  effect  as 
an  est<9pel  of  administering  upon  the  estate 
of  a  person  before  his  death,  he  cited  the 
case  of  Griffith  y.  Frazier,  supra,  as  one 
in  which  Ctiief  Justice  Marshall  had  "had 
occasion  to  examine  the  doctrine  of  void  and 
voidable  letters  of  administration  in  his  usu- 
al clear  and  forcible  manner."  In  the  case 
refored  to  the  learned  chief  Justice  had 
said:  "But  suppose  administration  to  have 
been  granted  <m  the  estate  of  a  person  not 
really  dead.  The  act,  all  will  admit,  is  to- 
tally void.  Yet  the  ordinary  must  always 
inquire  and  decide  whether  the  person  whose 
estate  is  to  be  committed  to  the  care  of  others 
be  dead  or  in  life.  It  is  a  branch  of  every 
case  In  which  letters  of  administration  issue. 
Yet  the  decision  of  the  ordinary  that  the 
person  for  whose  estate  he  acts  is  dead,  if 
the  fact  be  otherwise,  does  not  invest  the 
person  he  may  appoint  with  the  cliaracter 
or  powers  of  an  administrator.  The  case,  in 
troth,  was  not  one  within  his  Jurisdiction. 
It  was  not  one  in  which  he  had  a  right  to  de- 
lilterate.  It  was  not  committed  to  him  by 
(aw;  and,  although  one  of  the  points  occurs 
In  all  cases  proper  for  his  tribunal,  yet  tliat 
point  cannot  bring  the  subject  within  his  Ju- 
risdiction." But  this  court  in  a  later  case 
<State  v.  White,  supra)  held  that  an  action 
could  not  be  maintained  upon  an  adminls-. 
trator's  bond  where  it  was  shown  that  the 
supposed  decedent  was  in  fact  alive  when  ad- 
ministration was  granted  upon  his  estate. 
The  decision  rested  upon  the  ground  that  the 
probate  court  had  no  authority,  as  the  agent 
of  the  state,  to  take  cliarge  of  the  property 
of  a  person  then  living,  or  to  take  the  bond 
eued  upon.  This  case  was  cited  arguendo, 
and  approved  by  Smith,  C.  J.,  in  London  v. 
Railroad,  supra.  The  court.  It  is  true,  has 
held  tliat,  where  there  is  a  decedent,  the 
acts  of  an  administrator  who  was  not  enti- 
tled to  the  appointment  under  the  statute  are 
valid,  but  that  the  order  appointing  such 
person  is  voidable  in  a  direct  proceeding  in- 
stituted by  those  having  a  superior  right 
Garrison  v.  Ciox,  9B  N.  C.  353;  Atkins  v.  Mc- 
■Cormlck,  4  Jone*  (N.  0.)  274.    This  ruling 


rests  upon  the  doctrine  that  in  such  cases 
the  essential  basis  of  Jurisdiction  exists, 
there  being  a  decedent  and  an  estate  to  he 
administered.  The  appointment  of  the  wrong 
person  is  but  an  irregularity,  subjecting  the 
order  of  appointment  to  direct  attack,  but 
not  invalidating  acts  done  in  pursuance  of 
the  law,  in  the  course  of  administration  by 
him  who  has  been  inducted  into  the  place 
by  mistake.  McPhersob  v.  Cunllf,  11  Serg. 
&  B.  422;  Devlin  v.  Com.,  101  Pa.  St  273; 
Johnson  v.  Beazley,  65  Mo.  250.  In  the  case 
last  cited  the  supreme  court  of  Missouri 
quote  the  language  of  Judge  Redfleld,  that 
the  holding  of  the  court  of  appeals  of  New 
York,  in  the  case  of  Roderigas  v.  Savings 
Inst,  68  N.  Y.  460^  that  the  appointment  of 
an  administrator  upon  the  estate  of  a  living 
man  could  not  be  attacked  collaterally,  was 
"without  precedent  either  in  English  or 
American  Jurisprudence."  But  it  seems  that 
in  a  later  case  (Roderigas  v.  Savings  Inst, 
76  N.  Y.  318)  Chief  Justice  Church,  admitting 
that  the  authorities  at  common  law  were  uni- 
formly in  conflict  with  It  rested  his  apparent- 
ly reluctant  approval  of  the  former  case  upon 
the  ground  that  it  was  founded  upon  a  con- 
struction of  a  statute.  The  appointment  of 
an  administrator  upon  the  estate  of  a  living 
man  is  void  for  all  purposes,  and  everything 
that  is  founded  upon  it  is  a  nullity,  because 
there  was  no  Jurisdiction.  "It  must  always 
be  rememl>ered,"  says  Black  (volume  2, 
Judgm.  i  633),  "that  in  order  to  the  con- 
clusiveness of  a  probate  decree,  or  in  the 
case  of  sentence  emanating  from  any  other 
tribunal,  it  is  aI>solutely  necessary  that  the 
court  should  have  possessed  Jurisdiction."  1 
Herm.  Estop.  |  411.  The  finding  by  the 
derk  in  a  proceeding  that  was  coram  non 
Judice,  because  it  was  founded  upon  the 
false  basis  of  Jurisdiction,  that  O.  W.  Dixon 
was  dead,  does  not  preclude  the  heirs  at  law 
from  showing  that  he  was  alive.  To  make 
it  conclusive,  the  Judgment  must  be  rendered 
by  a  court  of  competent  Jurisdiction  (Roul- 
hac  V.  Brown,  87  N.  C.  1;  Wingo  y.  Watson, 
98  N.  C.  482),  and,  to  give  the  court  authori- 
ty, its  jurisdiction  must  extend  both  to  ttie 
parties  and  the  subject-matter  (Condry  v. 
Cheshire,  88  N.  C.  375;  Morris  v.  Gentry,  80 
N.  C.  248;  1  Black,  Judgm.  {  218).  We 
Imow  of  no  principle  upon  which  the  Judg- 
ment void  as  to  G.  W.  Di.xon  if  he  were  a 
party  to  this  action,  for  want  of  Jurisdic- 
tion of  the  subject-matter,  could  be  held 
valid  without  jurisdiction,  either  against  the 
parties  to  the  proceeding  or  those  in  privity 
with  them.  The  court  did  not  have  jurisdic- 
tion of  the  Estate  of  Dixon,  if  he  was  at  the 
time  living,  and  It  was  not  error  to  submit 
this  question  to  the  Jury.  Should  a  case 
be  presented  where  administration  had  been 
granted  not  upon  false  information  of  a  per- 
son's  death,  but  upon  a  presumption  of  law 
arising  from  his  absence  without  being  heard 
from  for  seven  years,  a  different  question 
might  be  presented.    Whether  the  acta  of 
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an  adminlBtrator  who  proceeded  honestly  up- 
on a  presumption,  to  which  the  law  gave  the 
force  of  a  fact,  will  not  be  held,  because  of 
such  presumption,  to  be  valid,  as  in  some 
courts  has  been  the  decision,  where  an  ex- 
ecutor performed  a  part  of  his  imposed  trust 
under  a  will  afterwards  ascertained  to  be  a 
forgery,  we  need  not  now  determine.  To 
exclude  a  conclusion,  it  may  be  best,  how- 
ever, to  announce  that,  should  such  a  case 
arise,  the  question  whether  it  is  to  be  gov- 
erned by  or  distinguished  from  the  ruling  in 
that  before  us  is  an  open  one.  Such  a  case 
would  raise  the  point  whether  the  presump- 
tion of  law  that  one  is  dead  does  not  confer 
Jurisdiction  over  a  living  person's  estate, 
when  it  could  not  possibly  be  acquired  In 
the  absence  of  such  presumption. 

It  was  admitted  that  Mrs.  Matilda  B.  Dix- 
on, wife  of  G.  W.  Dixon,  was  not  a  party  to 
the  proceeding,  and  it  would,  of  course,  fol- 
low that  she  was  not  bound  by  the  decree  up- 
on other  grounds  than  those  relied  upon  by 
the  heirs  at  law.  Condry  v.  Cheshire,  supra. 
The  court  submitted  an  issue  Involving  the 
question  whether  G.  W.  Dixon  was  living 
when  the  proceeding  was  instituted,  and 
when  the  decree  therein  was  rendered,  and  it 
was  answered  by  the  jury  in  the  affirmative. 
This  waa  one  of  the  questions  that  grew  out 
of  the  general  issue  of  title  raised  In  the 
pleadings,  and  It  has  been  repeatedly  decided 
by  this  court,  beginning  with  Emery  v.  Rail- 
road Co.,  102  N.  C.  211,  9  S.  B.  139,  that  It  is 
within  the  discretion  of  the  presiding  Judge 
to  determine  whether  he  will  submit  such  spe- 
cific issues  or  only  those  that  are  more  gen- 
eral. There  was  no  exception  to  the  compe- 
tency of  the  testimony  bearing  on  that  lasue, 
except  the  general  one,  made  to  the  competen- 
cy of  Smart's  deposition,  that  the  defendants 
were  estopped  by  the  decree  In  the  special 
proceeding  from  denying  the  title  under  it, 
with  the  consequences,  if  the  position  had 
been  well  taken,  that  it  would  be  immaterial 
whether  be  was  in  fact  living,  as  Susan  tes- 
tified be  was  after  the  date  of  the  sale  under 
the  decree,  or  dead.  But  now  that  we  have 
held  that  neither  the  heirs  at  law  nor  the  de- 
fendants, if  In  privity  with  them,  are  conclud- 
ed, It  seems  to  us  that  the  finding  upon  the 
first  Issue  defeats  the  plalntifTs'  right  to  re- 
cover In  any  aspect  of  the  evidence.  There 
was  no  evidence  offered  on  either  side  tend- 
ing to  show  a  forcible  trespass  on  the  part  of 
the  defendants,  and  it  was  not  error,  there- 
fore, to  instruct  the  jury,  as  the  court  did 
without  objection,  that  the  ownership  of  the 
timber  was  dependent  upon  the  title  to  the 
land  entered  upon.  Cohoon  v. '  Simmons,  7 
Ired.  189;  McCormIck  v.  Monroe,  1  Jones,  18; 
Harris  v.  Sneeden,  104  N.  C.  377,  10  S.  E.  477. 

The  plaintiffs  propose  to  show  title,  as  the 
burden  rested  upon  them  to  do,  not  by  a  reg- 
ular chain  from  the  state,  but  by  making  G. 
W.  Dixon  the  source  of  title,  and  connecting 
themselves,  through  the  sale  and  adminstra- 
tor's  deed  under  the  decree  to  B.  G.  Windley, 


and  by  a  string  of  mesne  conveyances,  witb 
Dixon.  They  offered  other  deeds  mad  evi- 
dence to  connect  the  defendant  with  G.  W. 
Dixon  as  a  oommoa  source  of  title,  with  the 
view  of  insisting  that  plaintiffs'  was  the  older 
and  better  title,  and  that,  under  the  estab- 
lished rule  of  evidence,  the  defendants  were 
precluded  from  denying  that  t&ct  If  the 
plaintlfCs  had  succeeded  In  proving  that  both 
derived  title  from  the  same  source  by  means 
of  the  evidence  offered,  and  that,  of  the 
two  chains  so  exhibited,  their  own  was  the 
better,  it  would  have  been  as  effectual  proof 
of  their  right  against  the  worjd  as  a  chain 
extending  back  to  the  state,  unless  the  de- 
fendants had  connected  themselves  with  some 
other  older  and  better  title.  But  since  It 
aH»ears  that  the  proceeding,  decree,  sale,  and 
deed,  by  which  they  propose  to  show  title 
out  of  G.  W.  DIxon,  are  nullities,  the  plain- 
tiffs have  failed  to  connect  themselves  witb 
the  alleged  source  of  title,  and  therefore 
have  failed  to  establish  their  right  to  recov- 
er. The  Judge  might  have  Instructed  the  Ju- 
ry that  if  they  should  find.  In  response  to 
the  first  issue,  that  Dixon  was  living  at  the 
time  of  sale  under  the  decree,  they  would 
find,  in  response  to  the  second  Issue,  that 
plaintiffs  were  not  the  owners  (as  In  that 
event  they  would  fall  to  show  themselves  to 
be)  of  any  of  the  land  for  which  they  brought 
suit  In  that  view  of  the  case.  It  Is  not  ma- 
terial whether  the  description  in  either  the 
plaintiffs'  or  defendants'  deeds  was  sufficient 
or  Insufficient,  or  whether  the  testimony  com- 
plained of  was  competent  or  Incompetent,  or 
the  diarge  was  erroneous  as  to  matters  not  In- 
volved In  or  essential  to  the  determination  of 
the  controversy.  The  response  to  the  first  is- 
sue was  necessarily  decisive,  therefore,  of  the 
first  six  Issues.  The  remaining  three  grew 
out  of  the  counterclaim,  which  the  court  held 
that  the  defendants  could  not  maintain,  and 
the  defendants  did  not  appeaL  The  plaintiffs 
have  no  reason,  therefore,  to  complain  of  the 
charge,  which  was  more  favorable  than  they 
had  a  right  to  expect,  under  the  view  we  have 
taken  of  the  law.   Judgment  affirmed. 


SHERRILL  V.  WESTERN  UNION  TBK 

CO. 
(Supreme  Court  of  North  Oatolina.     April   2, 
1885.) 
Certiorari — Ambndmbbt  or  Recobs. 
A  motion  for  a  writ  of  certiorari  will  be 
granted  on  an  affidavit  of  a  defendant  that  the 
word  "not"  was  Inadvertently  omitted  in  an  im- 
portant part  of  the  testimony,  to  which  is  ap- 
pended a  tele^m  from  the  judge  to  the  same 
effect,  expressing  his  readiness  to  mak*  the  cor- 
rection. 

Action  by  H.  Z.  Sherrlll  agabist  the  West- 
em  Union  Telegraph  Company.  Affidavit  filed 
by  defendant  for  a  writ  of  certiorari  on  the 
ground  that  a  word  was  Inadvertently  omitted 
In  an  Important  part  of  the  testimony.  Mo- 
tion allowed. 
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L.  C.  Caldwell  and  Burwell,  Walker  &  Cans- 
ler,  tor  plalmtlff.  Jones  &  TlUett,  for  defend- 
ant 

CLARE,  J.  The  case  on  appeal  was  settled 
br  the  Judge.  The  defendant  flies  an  affldavlt 
for  certiorari,  on  the  ground  that  the  word 
"not"  was  by  Inadvertence  left  ont  In  an  Im- 
portant part  of  the  testimony,  and  appends  a 
telegram  from  the  Judge  to  that  effect,  ex- 
pressing his  readiness  to  make  the  correction. 
This  compiles  with  the  requirements  laid  down 
in  the  authorities.  Boyer  t.  Teague,  106  17.  C. 
571,  11  S.  B.  330;  Bank  t.  Brldgers,  114  N. 
C.  107, 19  S.  B.  276.  That  the  hearing  might 
not  be  delayed,  an  Instanter  certiorari  was  or- 
dered to  issue,  and  the  canse  placed  at  the  end 
of  the  docket,  to  be  called  In  its  order  on  the 
second  call  of  the  docket  for  the  week.  Con- 
sldodng  the  nature  of  the  correction  asked,  on 
suggestion  from  the  court,  the  argument  is 
proceeded  with  on  the  first  call,  subject  to  any 
change  which  may  be  made  In  the  record  by 
the  return  to  the  certiorari;  the  decision  being 
withheld  till  such  return  Is  made.  Motion  al- 
lowed. 


SHARPE  et  al.  t.  ELIASON. 

(Supreme  Court  of  North  Carolina.     April  2, 

1895.) 

RbVERKNCS— IXSUFFIOIENT  RbPORT. 

The  report  of  a  referee  in  an  accounting 
with  an  assignee  for  creditors,  stating  that  cer- 
tain property  sold  was  part  of  the  effects  belong- 
ing to  the  assigned  eibite,  and  was  duly  ac- 
counted for  by  the  assignee.  Is  too  uncertain,  in 
not  stating  the  amonnt  realised  frran  such  prop- 
oty,  nor  now  it  was  accounted  for  by  the  as- 
signee. 

Ajppeal  from  superior  court,  Iredell  county; 
Boykin,  Judge. 

Action  by  J.  M.  ShariM  and  others  against 
W.  A.  EllasoD,  assignee  for  credlt(x«,  to  have 
an  acconnt  taken  to  ascertain  the  amount 
with  which  defendant  is  alleged  to  be  charge- 
able as  such  assignee,  and  to  have  him  re- 
moved, and  a  receiver  appointed.  From  a 
Judgment  oonflrming  the  report  of  a  reforee 
appointed  in  soch  action,  plaintiffs  appeal. 
Reversed. 

Ll  C.  Caldwell,  for  appellants.  Robblns  & 
liong,  for  appellee. 

FAIKCLOIH,  C.  J.  This  case  was  heard 
on  referee's  report,  and  one  fact  found  was 
as  follows:  "That  the  blackberries  sold 
Wallace  Bros,  were  part  of  the  effects  be. 
longing  to  the  assignment,  or  became  su£h, 
and  are  duly  accounted  for  by  the  sold  Ella- 
son  as  assignee."  The  plaintiffs  except,  and 
say  "that  said  report  Is  vague  and  uncertain, 
in  that  it  does  not  state  the  amount  of  money 
realized  for  berries  sold  Wallace  Bros.,  and 
does  not  state  how  the  same  was  acconnted 
for."  The  other  two  findings  of  fact,  and 
exceptions  tha-eto,  present  the  same  question. 
fLla  honor  overruled  these  exceptions,  and 
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gave  Judgment  confirming  the  report,  etc. 
In  this  there  was  error.  The  reason  is,  as 
has  been  heretofore  stated  by  this  court,  that 
the  parties  are  entitled,  from  the  referee,  to 
a  statement  of  all  the  items  of  the  account 
between  them,  in  order  that  either  may,  if  he 
thinks  proper,  except  to  any  particular  item. 
McCampbeU  v.  McClung,  76  N.  C.  893.  Ex- 
ceptions sustained.  Cause  remanded  to  be- 
proceeded  in,  etc.    Judgment  reversed. 


STATE  V.  PAGE  et  al. 

(Supreme  Court  of  North  Carolina.     April  2, 

1895.) 

CantiMAi,  Law— Rsvisw. 

A  conviction  will  be  affirmed  where  the 

defendant  made  no  exception  to  the  evidence  or 

the  instructions,  and,  although  the  case  states 

that  "defendants  excepted"  after  the  denial  of  a 

new  trial,  it  does  not  specify  anything  to  whidi 

they  excepted. 

Appeal  from  superior  court,  Robesm  coun- 
ty; Whltaker,  Judge. 

Indictment  against  B.  L.  Page  and  others 
for  assault  and  battery.  From  a  conviction 
thereof,  defendants  appeal.     Afllrmed. 

The  Attorney  General,  for  the  State. 

FAIRCLOTH,  C.  J.  The  defendants  made 
no  exception  to  the  admission  of  the  evi- 
dence, nor  to  his  honor's  charge.  After  ver- 
dict and  rule  for  new  trial  discharged,  the 
case  states  that  "defendants  excepted,"  but 
does  not  specify  anything  to  which  the  de- 
fendants excepted.  We  have  examined  the 
record,  and  find  no  error  therein.    Affirmed. 


HINSDALE  V.  UNDERWOOD. 

(Supreme  Onrt  of  North  Carolina.     April  2, 

1885.) 

RcviKW  oir  Amu.— BxoBjTioin  to  7iin>isa»— 

APFBAaurOB. 

1.  In  supplemental  proceedings  to  enable  the 
appellate  court  to  review  a  finding  of  fact  of  the 
trial  court,  the  exception  must  be  taken  on  tiie 
ground  of  the  want  ot  evidence  te  support  the 
finding.  A  mere  exception  to  the  finding  is  in- 
sufficient. 

2.  In  supplemental  proceedings,  defendant, 
by  appearing  generally,  waives  all  defects  in  the 
service  of  notice. 

Appeal  from  superior  court,  Cumboiand 
county;   Boykln,  Judge. 

Supplemental  proceedings  by  J.  W.  Hins- 
dale against  Joseph  B.  Undo-wood.  From  a 
Judgment  of  the  superinr  court  affirming  a 
ruling  by  the  clerk,  defendant  appeals.  Af- 
firmed. 

N.  A.  Sinclair  and  N.  W.  Ray,  for  appel- 
lant S.  H.  MacRae  and  MacRae  &  Day,  for 
appellee. 

MONTGOMERY.  J.  The  alleged  Insuf- 
ficiency of  the  affidavit,  as  argued  here  by 
defendant's    counsel.    Is   that   its   material 
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facts  were  not  based  on  the  knowledge  ot 
the  plaintiff,  or  on  Information  and  belief; 
the  plaintiff  using  the  words  '%o  far  as  af- 
fiant Is  Informed  and  belleres."  Instead  of 
an  unqualified  statement  of  necessary  mat- 
ters on  Information  and  belief.  His  hcmor 
found  as  a  fact  that  the  words  "so  far"  were 
not  In  the  original  affidavit,  and  by  Inad- 
Tertence  were  Inserted  In  the  copy.  The  de- 
fendant excepted  to  this  finding,  but  did  not 
put  the  exception  on  the  ground  that  there 
was  no  OTldence  to  support  it  Neither  did 
he  ask  hla  honor  to  find  the  facts,  If  any 
wwe  before  blm.  In  (Nrder  to  have  the  law, 
which  was  applied  to  them,  reviewed  in 
this  court  It  appears  from  the  record  la  the 
case  that  the  words  "so  far"  were  in  the 
original  affidavit,  but  had  at  some  time  been 
erased,  and  that  they  were  also  in  the  copy 
served  <»  the  defendant  The  testimony  on 
which  they  were  erased  in  the  original  was 
not  set  out  by  the  Judge.  The  exception 
must  be  overruled.  "This  Is  an  action  at 
law,  and  hence  we  have  no  authority  to  re- 
view the  findings  of  fact  by  the  courc  be- 
low. Such  findings  are  final,  and  must  be 
accepted  here  as  warranted  by  competent 
evidence,  unless  It  should  be  objected  In  a 
proper  way  that  there  was  no  evidence  to 
support  the  findings,  or  one  or  more  of  them. 
We  can  only  review  questions  and  matters 
of  law  in  such  cases  arising  upon  the  facts 
as  found."  Travers  v.  Deaton,  107  N.  C. 
500,  12  S.  B.  373.  As  to  the  exception  to  the 
insufficiency  ot  the  service  of  the  notice,  It 
is  only  necessary  to  say  that  the  appear- 
ance before  the  clerk  by  the  defendant  was 
a  general  one,  and  all  defects  in  the  service 
of  the  notice  were  waived  thereby.  Besides, 
the  appeal  from  this  loillng  of  the  clerk  was 
premature;  the  order  at  most  was  Inter- 
locutory. If  the  notice  had  not  been  proper 
ly  served,  the  court  would  simply  have  di- 
rected a  reasonable  dday  of  proceedings,  or 
that  a  new  notice  issue  forthwith,  to  be 
served  within  a  day  specified.  Turner  v. 
Holden,  109  N.  C.  182,  13  S.  B.  731.  There 
is  no  error,  and  the  case  IS  remanded  to  the 
clerk  of  the  superior  court  of  Cnmbra'land 
county  to  be  proceeded  with  according  to 
law.    No  error. 


MARTIN  V.  CHAMBERS  et  aL 

(Supreme  Court  of  North  Carolina.     April  5, 

1895.) 

Dismissal  or  Appeal— RsmsTATBHBMr. 

An  appeal  dismissed  nnd«r  rule  15,  be- 
cause^ when  reached  in  its  order  at  the  third 
term  on  whidi  it  was  on  the  docket,  no  one  ap- 
peared to  prosecute  it  will  not  be  reinstated  on 
appellant's  affidavit  that  his  attorney  was  sick, 
it  not  appearing  that  appellant  made  any  inquiry 
of  his  attorney  regarding  the  appeal,  or  sought  to 
get  other  counsel  to  attend  to  It 

Action  by  Leiand  Martin  against  John  A. 
Chambers  and  others.  Judgment  was  rend- 
ered for  plalntur,  and  defendants  appealed. 


The  appeal  was  dismissed  for  want  of  prose- 
cution, and  appellants  more  to  reinstate  the 
sam&    Motion  denied. 

L.  S.  Beubow,  of  counsel  for  petitioners. 

CLARE,  3.  This  case,  having  been  on  the 
docket  two  terms  without  being  prosecuted, 
when  reached  In  Its  order  at  the  third  term, 
no  one  yet  appearing  to  prosecute  it,  was 
dismissed,  as  provided  by  rule  15.  Wiseman 
V.  Commissioners,  104  N.  C.  330,  10  S.  E. 
481.  The  appellant  now  moves  to  reinstate 
on  the  ground  that  he  intrusted  his  case  to  his 
counsel,  and  supposed  be  would  attend  to  It 
and  that  said  attorney  was  sick  and  unable 
to  attend  to  the  appeal,  and  avers  that  ap- 
pellant was  without  fault,  and  that  be  has 
not  been  negligent  The  conclusion  at  which 
the  appellant  arrives  Is  not  warranted  by  the 
facts  stated.  The  cause  was  on  this  docket 
three  terms.  It  does  not  appear  that  coun- 
sel was  111  the  whole  of  that  time.  If 
he  was,  the  appellant  was  dearly  negligent  in 
not  securing  other  counsel  to  attend  to  bis 
appeal  in  this  court  If  he  was  not  ill  the 
whole  time,  it  is  not  averred  that  the  appel- 
lant inquired  about  the  case  of  his  counsel, 
or  urged  blm  to  attend  to  It  or  paid  any  at- 
tention to  It  In  any  way  whatever.  There 
may  be  cases  in  which  the  appellant  has  to 
this  extent  entirely  abandoned  all  attention 
to  his  appeal,  intrusting  It  solely  to  his  coun- 
sel, and  making  no  further  Inquiry.  If  an 
appellant  chooses  so  to  act  abandoning  all 
thought  of  his  case  to  his  counsel,  and  his 
appeal,  after  being  neglected  three  terms,  is 
dismissed  under  the  rules,  bis  grievance  has 
been  sustained  at  the  hands  of  his  counsel, 
and  his  remedy  (If  be  can  show  he  has  suf- 
fered loss)  Is  by  action  against  his  counsel 
for  damages  sustained  by  hla  neglect  so 
grossly  to  discharge  the  duty  he  Itaa  con- 
tracted to  perform.  But  an  appellant  who 
so  entirely  abandons  all  attention  to  his 
appeal  as  to  let  it  remain  for  three  terms 
In  this  court  without  ascertaining,  and  with- 
out Inquiry  even,  whether  it  was  receiv- 
ing any  attention,  or  even  whether  such  coun- 
sel had  attended  this  court  is  not  In  a  condi- 
tion to  ask  this  court  to  hicumber  Its  docket 
longer  with  a  case  which  concerns  himself 
BO  little,  nor  to  vex  the  party  who  has  secured 
Judgment  below  by  protracting  the  litigation. 
The  Judgment  below  Is  presumed  to  be  cor- 
rect and  the  party  seeking  to  reverse  it  must 
assign  and  show  error,  and  must  prosecute 
his  appeal  with  more  diligence  than  the  appel- 
lant has  shown.     Motion  denied. 


SHIELDS  V.  TOWN  OF  DURHAM. 

(Supreme  Court  of  North  CaxollDa.     April  S. 

1896.) 

Jails— IMUBIBS  to  Pbisohbb— Liabiutt  or 

TOWK. 

1.  Where  a  town  provides  In  Its  priaoD  the 
necessaries  to  protect  a  prisoner  from  bodily  suf- 
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ferine.  It  !a  not  liable  for  Injnrie*  to  his  healHi, 
caased  by  the  failure  of  the  cnstodiana  of  the  jail 
to  supply  him  with  Budi  necessaries,  where  its 
xoTeming  <^cera  were  not  neKliKent  in  exerda- 
fng  a  propor  adperrision  over  the  cuatodiana. 

2.  To  render  a  town  liable  for  injuries  to 
the  health  of  a  prisoner  ciHifined  in  its  jail  fr(Hn 
the  absence  of  window  glass,  it  must  be  shown 
that  the  goTeming  officers  of  the  town  had  notice 
thereof,  or  were  negligent  In  exerdsing  super- 
Tisi(M)  over  the  jail. 

Appeal  from  superior  cotirt,  Durham  conn- 
ty;  Hoke,  Judge. 

Action  by  3.  H.  Shields  against  the  town 
of  Durham  for  damages  for  personal  in- 
juries.    The  complaint  is  as  follows: 

"(1)  That  the  town  of  Durham  is  a  munici- 
pal coipoiation,  created  by  ttae  state  of 
North  Carolina,  having  the  power  and  au- 
thority, among  Its  many  powers,  to  appoint 
police  officers  or  constables  for  the  munici- 
pality, and  having  the  power  and  auttaority 
to  maintain,  erect,  and  construct  snltable 
houses  for  tbe  imprisonment  of  persons 
charged  wltb  violating  its  ordinances  and 
laws  of  the  state.  (2)  That  on  or  about 
January  1,  1893,  and  for  some  time  prevlons 
thereto,  and  for  some  time  subsequent  there- 
to, one  J.  S.  Scarlet  was  a  duly  appointed 
and  commissioned  public  officer  or  constable 
of  said  town  of  Durham.  (3)  That  on  or 
about  January  7,  1893,  the  said  J.  S.  Scar- 
let, wlille  acting  in  the  pretended  discharge 
of  bis  duty  of  police  officer  of  the  defendant, 
and  under  color  and  by  virtue  of  bis  said 
office,  with  force  and  arms,  at  and  in  the 
county  of  Durham,  and  In  the  state  of 
North  Carolina,  unlawfully  and  willfully 
struck  and  beat  tbe  plaintiff,  be,  the  said 
plaintiff,  not  being  guilty  of  any  violation  of 
tbe  laws  of  the  state  or  of  the  ordinances 
of  tbe  town  of  Durham;  and  after  such  un- 
lawful assault  and  battery  upon  tbe  plain- 
tiff as  aforesaid,  tbe  said  J.  S.  Scarlet,  acting 
under  his  pretended  authority  and  power  as 
-a  police  officer  of  the  defendant,  the  town  of 
Durham,  and  in  tbe  pretended  discharge  of. 
bla  duty  as  such  officer,  unlawfully  and  wlU- 
fnlly,  with  force  and  arms,  arrested  the 
plaintUf  without  warrant;  the  said  plaintiff 
not  violating  any  law  of  the  state  of  North 
Carolina,  or  any  ordinance  of  the  town  of 
Durham;  and  the  said  J.  S.  Scarlet,  public 
officer  of  the  defendant  as  aforesaid,  did 
with  force  and  arms  unlawfully  and  will- 
fully imprison  ttae  plaintiff  In  tbe  guard- 
liouse  or  Jail  of  the  defendant,  and  did  de- 
tain him,  tbe  said  plaintiff,  in  said  Jail  for 
more  than  twelve  hours;  all  to  the  great 
damage  and  injury  of  ttae  plaintiff.  (4) 
Ihat  wtalle  plaintiff  was  unlawfully  detained 
In  tbe  gnardtaouse  or  town  prison  of  the  de- 
fendant, as  hereinbefore  stated,  the  weather 
-fvas  excessively  cold,  the  ground  being  cov- 
-ered  wltb  snow  and  ice;  that  the  said  guard- 
bouse  was  a  small  room,  exposed,  having 
};lasa  in  its  windows  broken  out,  plaintiff  was 
:fumlshfld  wltb  wholly  insufficient  bedclothes, 
And  these  offensive  and  unclean;  during  tbe 
tioae  of  plaintiff's  Imprisonment  the  fire  that 


heated  said  guardhouse  went  out,  and  was 
not  replenished,  and  no  fuel  fumistaed;  and 
ttaat  by  reason  of  and  in  consequence  of  ttae 
bad  condition  of  said  guardhouse  of  defend- 
ant, and  the  cruel  negligence  of  the  defend- 
ant, plaintiff  suffered  then  greatly  from  the 
severe  cold,  and  has  since  then,  in  conse- 
quence thereof,  suffered  great  pain  and  sus- 
tained great  injury  to  his  health.  (6)  That 
the  bad  and  dangerous  condition  of  said 
guardhouse  was  well  known  to  the  defend- 
ant, but  it  unlawfully  and  negligently  per- 
mitted it  to  be  and  continue.  (6)  That  the 
defendant  negligently  and  carelessly  se- 
lected, appointed,  and  commissioned  the  said 
J.  S.  Scarlet  to  be  a  police  officer  of  the  town 
of  Durham,  and  the  said  J.  S.  Scarlet  was 
wholly  unfit  and  unsuitable  to  be  a  police 
officer  of  the  defendant,  as  is  well  known. 
(7)  That  on  account  of  the  wrongful  acts 
and  conduct  of  the  defendant,  plaintiff  has 
sustained  great  and  serious  injuries,  from 
•which  he  now  suffers,  to  his  great  damage 
in  tbe  sum  of  two  thousand  dollars.  Where- 
fore plaintiff  prays  judgment  against  the  de- 
fendant for  the  sum  of  two  thousand  dol- 
lars; second,  for  such  costs  as  are  allowed 
by  law;  third,  for  such  other  and  further 
relief  as  Is  consistent  with  law  and  the  facts 
proven." 

The  answer  denied  all  the  material  allega- 
tions of  the  complaint.  The  issues  and  re- 
sponses of  the  Jury  were  as  follows:  "(1) 
Was  plaintiff  injured  by  negligence  of  de- 
fendant? Answer.  Yes.  (2)  In  what  sum, 
if  any,  was  he  damaged?    A.  $200." 

Judgment:  "It  is  considered  and  adjudged 
that  the  plaintiff  recover  of  the  defendant 
tbe  sum  of  two  hundred  dollars,  and  interest 
on  the  tame  from  the  8th  day  of  October, 
1894,  until  paid,  at  the  rate  of  six  per  cent, 
per  annum." 

The  plaintiff  was  introduced  as  a  witness 
in  Ills  own  behalf  and  testified  as  follows: 
"I  was  Imprisoned  in  the  guardhouse  of  the 
defendant  on  January  7,  1893.  The  weather 
was  severe.  Had  snowed  during  tbe  day. 
The  room  was  small,  with  a  bunk  for  sleep- 
ing. The  floor  was  einc,  and,  from  defect  in 
the  water  pipe,  floor  was  covered  over  with 
water.  Several  window  panes  were  out  A 
mattress  and  an  old  dirty  blanket  were  all 
the  protection  from  the  cold.  Both  were 
filthy  and  whole  room  offensive.  A  negro 
was  in  there,  scratching  like  he  had  the  itch. 
Was  in  guardhouse  from  twilight  one  after- 
noon till  the  next  morning  at  9  o'clock.  Was 
sober.  Suffered  a  great  deal  there,  and  have 
suffered  more  since.  Caught  cold,  giving  me 
pain  in  my  jaw  and  one  of  my  hands.  Was 
rendered  rheumatic,  and  still  have  very  se- 
vere pain  in  the  arm,  thereby  impairing  my 
usefulness.  Blanket  was  wet  and  dirty.  Tbe 
water  had  frozen  on  bottom  of  cell.  Room 
was  five  feet  square,  and  not  room  enough 
to  move  around  in.  Police  officer  put  In  a 
little  coal  at  9  o'clock  tliat  night,  which  went 
out,  and  this  was  the  only  effort  to  make  a 
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fice^  Thore  waa  none  made  in  tiie  morning. 
A  stove  was  In  tbe  room  over  next  to  the 
window.  There  was  only  one  blanket  there, 
and  that  was  too  dirty  to  nse.  Boom  was 
six  feet  one  way,  and  an  iron  railing  ran 
across,  separating  me  from  the  stoye.  Weath- 
er bad  been  cold  all  that  day  and  before. 
Nothing  to  eat  or  drink  was  furnished  me. 
Cross  examined:  Had  been  arrested  tor  be- 
ing drunk  Saturday  night  beforei"  Mr.  Mor- 
ris, witness  for  plaintiff,  testified  as  follows: 
"It  was  exceedingly  cold  weather,  and  had 
been  for  seyeral  days.  I  went  down  to 
guardhouse  about  8  o'clock  the  next  morning, 
and  went  on  plaintiff's  bond.  Plaintiff  was 
sbivertng,  and  seemed  to  be  suffering  from 
a  cold.  The  west  window  had  a  broken  pane 
or  window  light.  Quite  a  breeze  was  blowing 
through  when  he  approached.  A  store  was 
there^  but  no  Are  was  In  it  Shields  com- 
plained to  me,  saying  that  he  had  not  slept, 
and  that  be  had  no  covering.  It  was  dark 
there,  or  there  was  very  little  light  Is 
Shield's  broth»-in-law."  Mr.  Hutchings,^  a 
witness  for  the  plaintiff,  testified  as  follows: 
"It  was  exceedingly  cold  weather,  and  had 
been  for  a  week,  and  was  very  cold  that 
night  I  went  to  the  country,  but  it  was. so 
cold  that  I  could  not  travel;  so  left  my  horse, 
and  came  back  on  the  train.  There  was  snow 
and  ice  on  the  ground.  Shields  lives  some 
five  or  six  miles  from  town." 

Defendant's  evidence:  Mr.  Scarlet  'wit- 
ness for  the  defendant  testified:  "I  was  in 
the  guardhouse.  There  was  a  good  fire  in 
the  stove  till  I  left  at  12  o'clock.  There  were 
two  blankets  and  two  mattresses  to  each 
ceU.  There  was  plenty  of  coal,  and  there 
were  two  mattresses  and  two  blankets  to 
each  cell.  There  was  no  water  there,  and 
no  water  pipe  tapped  the  room.  The  stOT« 
was  red  when  Shields  was  put  in  there.  He 
was  drunk.  There  were  good  shutters  to  the 
windows  of  the  room.  Room  was  ten  feet 
square,  and  the  ceiling  eight  feet  Oross-ez- 
amined:  When  we  went  in  there  the  second 
time.  Shields  wa6  asleep  on  the  bunk.  There 
were  three  windows  to  guardhouse,  and  the 
chief  of  police  would  have  panes  pat  in  as 
fast  as  drunken  men  broke  them  out  The 
shutters  were  kept  closed  in  cold  weather.  I 
went  in  there  that  night  and  spread  out  the 
blankets,  before  patting  Shields  in,  and  saw 
that  the  fire  was  made  up  before  going  away. 
I  and  Shields  have  had  several  fights,  but 
had  nothing  against  him."  Mr.  Woodall,  wit- 
ness for  the  defendant  testified:  "Was  chief 
of  police  at  this  time,  and  remember  the 
night  in  question.  It  was  the  town's  duty  to 
furnish  blankets,  and  I  was  charged  with 
that  duty.  Comfortable  blankets  were  pro- 
vided, and  when  they  wore  oat  would  get 
new  ones.  Town  furnished  me  with  the 
means,  and  instructed  me  to  keep  plenty  of 
blankets,  and  I  did  so  to  the  best  of  my 
knowledge.  There  was  plenty  of  coal  on 
hand,  and  I  was  instructed  to  keep  fire  there 
all  night  when  It  was  cold.    Cross-examined: 


Shields  was  nnmb,  and  walked  badly  next 
morning.  Had  means  furnished  to  put  in 
glass  and  keep  guardhouse  comfortable."  Mr. 
Cutts,  witness  for  the  defendant  testified: 
"There  was  Are  kept  in  guardhouse  every 
night  in  cold  weather.  There  were  two 
bunks,  and  a  mattress  and  a  doable  blanket 
to  each.  There  was  no  water  where  Shields 
was,  and  no  way  for  water  to  get  there.  This 
was  the  Saturday  night  before.  Don't  know 
the  condition  on  the  night  in  question.  Cross- 
examined:  On  this  last  night  does  not  know 
whether  there  was  any  coal  in  cell  or  not 
Was  not  there  this  last  Saturday  night  and 
does  not  know  where  Shields  was  placed." 
Mr.  Cheek,  witness  for  the  defendant  tes- 
tified: "Was  policeman  in  January,  1893,  and 
recollect  the  night  in  question.  Went  in  the 
cell  where  Shields  was  about  6  o'clodc  in  the 
morning.  There  was  fire  in  the  stove  at  that 
time.  Shields  was  standing  at  the  door,  and 
he  and  I  had  a  talk.  Did  not  go  In,  and  could 
not  say  blankets  were  there,  but  know  they 
were  always  kept  there.  There  were  two 
double  blankets  for  each  bunk,  and  no  single 
blankets,  and  good  shack  mattresses  when 
new.  Gross-examined:  It  was  the  coldest 
weather  that  has  been  In  years."  Mr.  Wood- 
ward, witness  for  the  defendant  testified: 
"Was  clerk  of  the  board  of  town  commis- 
sioners in  January,  1893.  Chief  of' police 
Woodall  had  fall  authority  to  provide  full 
comforts  for  the  guardhouse,  and  to  provide 
what  was  necessary  for  keeping  it  up.  HU 
bills  for  coal,  blankets,  etc.,  were  always  ap- 
proved and  paid.  Sometimes  the  authority 
was  verbal,  and  sometimes  written."  Mr. 
Wood,  witness  for  the  defendant  testified: 
"Was  policeman  at  this  time,  and  am  now. 
Good  bunks,  blankets,  and  coal  famished. 
Provision  made  to  replenish  the  fire,  and 
kept  fire  all  night  in  cold  or  wet  weather. 
Cross-examined:  Did  not  go  into  the  cell  that 
night,  and  don't  know  who  did.  Don't  know 
whether  there  were  any  mattresses  in  there 
or  not" 

This  was  all  the  evidence. 

The  defendant  excited  to  his  honor's  re- 
fusal to  give  his  instractions  asked  for,  and 
not  onbodled  in  the  charge.  His  hcmor  char- 
ged the  Jury  as  follows:  "If  the  jury  answer 
the  first  issue  'No,'  they  need  not  consider 
the  second  issue.  The  burdoi  of  proof  is  up- 
on the  plaintiff,  and  he  must  satisfy  the  Jury 
by  a  preponderance  of  the  evidence  that  he 
was  injured,  and  injured  by  the  negligence 
of  the  defendant  If  you  shall  find  from  the 
evidence  that  the  plaintiff  was  inJurM,  and 
was  injured  by  the  negligence  of  the  defend- 
ant you  will  answer  the  first  Issne  'Yes,'  and 
the  second  Issue,  such  amount  aa  yoa  shall 
determine  from  the  evidence  is  a  fair  com- 
pensation for  his  injury.  If  you  shall  find 
from  the  evidence  that  the  window  panes  in 
the  window  of  the  guardhouse  had  been 
bnAen  out  for  any  considerable  length  of 
time,  exposing  occupants  to  the  Indemency 
of  the  weather,  when  it  ought  to  have  been 
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discoyered  in  the  exercise  of  ordinary  care, 
the  town  authorities  are  affected  with  notice; 
and,  if  the  injury  to  the  plaintiff  occurred 
from  tlila,  the  defendant  was  negligent    The 
plaintiff  claima  that  the  prison  was  improp- 
erly constructed,  Insufflciently  furnished  and 
attended.   The  defendant  is  liable  in  damage 
only  for  a  failure  to  bo  construct  its  prison, 
or  BO  provide  It  with  fuel,  bedclothlng,  heat- 
ing apparatus,  attendance,  and  other  things 
necessary,  as  to  secure  to  prisoners  a  reason- 
able degree  of  comfort,  and  to  protect  them 
from  such  actual  bodily  suffering  as  would 
l&jure  their  health.     If  the  prison  of  the  de- 
fendant was  properly  constructed,  and  the 
board  of  coamiissioners  of  defendant  provid- 
ed the  prison  with  sufficient  fuel,  bedcloth- 
lng, heating  apparatus,  attendance,  and  other 
things  necessary  to  secure  to  the  plaintiff  a 
reasonable   degree   of   comfort,  and   protect 
him   from   such  actual   bodily  suffering  as 
would  injure  his  health,  but  the  Jailer,  police- 
man, <»■  attendant  neglected  to  properly  ad- 
minister to  his  wants  and  necessities,  the  de- 
fendant is  not  liable,  and  the  Jury  will  an- 
swer the  first  Issue  *Mo.'    The  laws  of  this 
state  impose  upon  governing  officials  of  mu- 
nicipal corporations  the  duty  of  exercising 
ordinary  care  in  procuring  articles  essential 
for  the  health  and  comfort  of  prisoners,  and 
of  overlooking  their  subordinates  in  the    Im- 
mediate control  of  the  prisoners,  so  far  at 
least  as  to  replenish  the  supply  of  necessary 
articles  when  notified  that  they  are  needed, 
and  of  employing  such  agents  and  of  appro- 
priating such  money  as  may  be  necessary  to 
keep  the  prison  in  such  condition  as  to  se- 
cure the  comfort  and  health  of  the  inmates." 
Here  his  honor  fully  recapitulated  the  evi- 
dence,   and    arrayed    the    testimony    of   the 
plaintiff  and  the  defendant,  and  the  conten- 
tions of  each  arising  therefrom,  and  proceed- 
ed to  charge  as  follows:    "If  the  Jury  shall 
find   the  prison  to  be  as  described  by  the 
plaintiff's  testimony,  and  this  arose  because 
the  town  authorities  had  not  made  proper 
provision  for  prisoner's  comfort,  and  the  in- 
jury was  caused  by  such  failure,  the  Jury 
will  answer  the  issue  'Tes';  if  the  Jury  ahall 
tlnd   that  the  defendant  had  provided  fuel 
and  blankets  sufficient  to  make  the  plaintiff 
comfortable,  the  Jury  will  answer  the  issue 
'No';    or  if  the  Injury  to  plaintiff  arose  be- 
cause plaintiff  did  not  take  advantage  of  the 
provision  that  was  made  for  his  comfort,  the 
Jury  will  answer  the  Issue  'No';  or  If  plaln- 
tifTs    injury   arose   because   the  policemen 
cbarged   with  the  duty  failed  to  give  the 
plaintiff  the  benefit  and  protection  of  the  pro- 
vision made  by  the  defendant,  the  Jury  will 
answer  the  issue  'No.'     Municipal    authori- 
ties are  not  responsible  for  the  wrongful  con- 
duct of  their  agents  or  subordinates  in  the 
exercise  of  the  Judicial,  discretionary,  or  leg- 
islative authori^  conferred  by  their  charters, 
or  in  the  discharge  of  a  duty  Imposed  solely 
for  thepnbllc  benefit,  unless  some  statute  sub- 
jects them  to  liability  for  such  negligence. 


They  are  not  responsible  for  unlawful  arrests 
of  persons  by  their  officers,  but  the  duty  is 
imposed  upon  the  governing  authorities  to 
provide  a  properly  constructed  prison,  and  to 
have  it  properly  supervised  and  overlooked, 
as  heretofore  (klled  to  your  attention.  In 
regard  to  the  broken  window  panes.  If  the 
Jury  believe  they  were  broken,  and  if  the 
Jury  shall  believe  that  they  were  broken  out 
unexpectedly  or  recently,  the  defendant  is 
not  liable  unless  the  governing  authorities 
had  notice.  If  the  defendant  supplied  and 
furnished  its  chief  of  police  with  the  means 
or  proper  credit  to  supply  blankets  in  suffi- 
cient number  to  provide  for  the  comfort  of 
Its  prisoners  under  circumstances  which 
might  reasonably  have  been  anticipated,  the 
plaintiff  is  not  entitled  to  recover." 

Upon  the  issues  submitted,  the  Jury  re- 
sponded as  set  out  in  the  record.  Motion  for 
a  new  trial  by  the  defendant  Motion  over- 
ruled. Judgment  as  set  out  in  the  record. 
Appeal  by  defendant  Notice  of  appeal  waiv- 
ed. Appeal  bond  fixed  at  $25.  By  agree- 
ment, 30  days  allowed  to  serve  statement  of 
case  on  appeal.  Twenty  days  thereafter  al- 
lowed appellee  to  file  counter  statement  on 
objection. 

Defendant  prayed  the  following  special  In- 
structions: "(1)  In  ordor  for  the  plaintiff  to 
recover  in  this  action,  it  is  necessary  to  prove 
that  he  was  actually  damaged.  There  is  no 
evidence  by  any  witness  of  any  actual  dam- 
age whatever.  (2)  That  before  the  plaintiff 
can  recover  In  this  action  he  must  allege 
and  prove  _  that  he  sustained  an  injury, 
whereof  the  proximate  cause  was  the  negli- 
gence of  the  city  defendant  or  its  authorities; 
and  it  has  not  been  alle^d,  and  there  is  no 
evidence  that  such  negligence  existed  or  was 
BOGb  proximate  cause.  (3)  If  the  Jury  shall 
and  that  the  plaintiff '  contributed  In  any 
manner  to  his  own  Injury,  If  any  Injury  be 
sustained,  either  by  drunkenness  or  failure 
to  avail  himself  of  the  means  furnished  by 
the  defendant  for  keeping  himself  warm,  or 
In  any  other  manner  which  the  testimony 
may  show,  then  he  is  not  entitled  to  recover. 
(4)  The  defendant  was  bound  to  use  only  or- 
dinary care  under  the  circumstances,  and 
there  is  no  evidence  showing  or  tending  to 
show  any  want  of  ordinary  care  on  its  part 
If,  therefore,  the  Jury  shall  find  that  the 
plaintiff  was  injured  by  the  window  panes 
being  out  In  the  prison,  or  by  there  bring  no 
proper  bedclothes,  cmt  by  failure  of  the  police 
officers  to  keep  a  fire  in  the  prison,  they 
must  in  order  to  render  the  defendant  liable, 
show  that  these  facts  were  known  to  the  city 
authorities,  or  that  they  had  existed  such 
a  length  of  time  as  they  would  ordinarily 
have  known  it;  and  of  these  things  there 
is  no  evidence.  If  the  Jury  shall  find  that 
there  was  coal  or  other  sufficient  fuel  where- 
with to  build  fire  sufficient  to  warm  the 
room,  then  the  defendant  is  not  liable,  even 
though  the  police  officer  in  charge,  on  the 
night  of  the  confinement  of  the  plaintiff,  failed 
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and  neglected  to  Mplenlah  and  keep  np  said 
lire  dniing  tbe  nigbt,  unless  defendant  knew 
that  8ucb  police  olHcer  was  negligent  and 
careless  in  sncb  particular;  and  tbere  is  no 
evidence  that  defendant  knew  or  Iiad  any 
reason  to  believe  that  such  officer  was  gen- 
erally negligent  and  careless.  If  the  defend- 
ant supplied  and  furnished  Its  chief  of  police 
with  the  means  or  proper  credit  necessary  to 
supply  blankets  in  sufficient  numbers  to  pro- 
vide for  plaintiff,  under  drcumstances  which 
might  reasonably  have  been  anticipated,  the 
plaintiff  would  not  be  entitled  to  recover.  (5) 
The  plaintiff  must  satisfy  the  Jnty  by  a  pre- 
ponderance of  evidence  that  the  Injury  he 
sustained,  If  any,  was  the  proximate  result 
of  the  negligence  of  the  defendant,  and  not 
of  the  policeman;  and  If  the  Jury  shall  be  of 
opinion  that  such  Injury  was  brought  about, 
even  In  part,  by  the  negligent  act  of  the 
plaintiff  in  failing  to  use  the  means  supplied, 
or  otherwise,  the  plaintiff  would  not  be  enti- 
tled to  recover;  but,  In  order  to  recover,  the 
Jury  must  be  satisfied  by  a  preponderance  of 
evidence  that  the  exposure  of  the  plaintiff  in 
the  prison,  and  withont  bis  fault,  was  the 
sole  cause  of  bis  Injury,  not  in  any  way  aid- 
ed by  anything  else  wherein  the  plaintiff 
failed  to  exercise  ordinary  care.  Plaintiff 
Biust  be  without  fault  In  that  regard,  and 
take  care  of  himself  as  a  man  of  ordinary 
prudence  would  under  such  circumstances.  In 
order  to  entitle  him  to  recover.  The  town  of 
tmrbam  can  be  liable  to  the  plaintiff  In  no 
event  except  for  its  own  negligence.  It  can- 
not be  liable  for  the  tortious  negligence  of  its 
police  officers.  (6)  If  the  plaintiff  sustained 
an  injury  by  reason  of  the  failure  of  the  de- 
fendant to  anticipate  and  provide  against  an 
extraordinary  cold  night  he  cannot  recover 
therefor.  Before  the.  plaintiff  can  recover  for 
an  Injury,  he  must  show  by  a  preponderance 
of  the  evidence  that  the  Injury  was  the  ordi- 
nary or  probable  consequsice  of  the  act  com- 
plained of.  (7)  If  the  plaintiff  could  have 
avoided  the  consequence  of  the  act  of  the  de- 
fendant, if  such  an  act  existed,  by  the  exer- 
cise of  ordinary  care,  be  cannot  recover.  It 
Is  not  only  requisite  that  the  damagre,  actoal 
or  Inferential,  should  be  suffered,  but  the 
damage  must  be  the  legitimate  consequence 
of  the  wrong.  If  any  Injury  has  resulted  In 
consequence  of  the  wrongful  act  or  omission, 
but  only  through  or  by  means  of  some  inter- 
vening cause,  from  which  last  cause  the  In- 
Jury  followed  as  the  direct  and  immediate 
consequence,  the  law  will  refer  the  damage 
to  the  last  or  proximate  cause,  and  refuse  to 
trace  it  to  that  which  was  more  remote.  (8) 
In  this  case,  If  the  window  glass  had  been 
broken,  and  the  beddothlng  furnished  for  the 
plaintiff  had  been  destroyed,  or  the  police- 
man had  failed  and  neglected  to  provide  for 
the  plaintiff,  but  the  governing  officers  of  the 
defendant  are  not  shown  to  have  had  actual 
notice  thereof,  or  to  have  been  negligent  In 
providing  such  oversight  of  the  prison  as 
would  naturally  be  expected  to  give  them 


timely  information  of  Its  condition,  there  Is 
not  such  a  failure  In  discharging  the  duties 
of  construction  or  superintendence  of  the 
prison  as  to  subject  the  city  to  liability  for 
Injury  sustained  by  the  plaintiff  by  reason  of 
the  broken  window  or  lack  of  bedclothes  or 
failure  on  the  part  of  the  policeman  to  fnr- 
nlsh  them;  and  there  is  no  evidence  that  the 
governing  officers  knew  of  the  broken  win- 
dows. If  they  were  brokoi,  or  that  there  was 
not  sufficient  beddothlng,  or  that  the  police- 
men were  careless  and  negligent  of  their  du- 
ties, or  that  fire  was  not  sufficient  to  keep  the 
prisoner  comfortable.  (9)  AU  the  evidence 
tends  to  prove  that  the  chief  of  police  was 
authorized  and  empowered  to  supply  and  put 
in  window  panes  and  necessary  beds  and 
beddothlng,  and  necessary  fuel  for  keepinK 
prisoner  comfortable.  There  is  no  evidence 
of  negligence  on  the  part  of  the  governing 
authorities  of  the  town  of  Durham  In  any 
particular,  and  the  plaintiff  is  not  aititled  to 
recover.  If  the  governing  authorities  furnish- 
ed means  or  credit  to  snppiy  everythtog  nec- 
essary 80  as  to  secure  the  prisoners  a  reason- 
able degree  of  comfort,  and  protect  them 
from  such  actual  bodily  suffering  as  would 
injure  their  health,  the  dty  is  not  liable  in 
damage  for  sickness  and  suffering  endured 
by  the  prisoner,  and  caused  by  the  neglect  of 
the  Jailer,  policeman,  or  attendant  to  prop- 
erly minister  to  bis  wants  and  necessities. 
All  the  evidence  tends  to  prove  that  the  chief 
of  police  was  authorized,  directed,  and  em- 
powered by  the  governing  officers  to  pur- 
chase nnd  supply  all  the  means  necessary  for 
the  comfort  of  prisoners  confined  in  the  pris- 
on of  the  town,  and  always  paid  for  such 
supplies,  and  also  furnished  the  means  neces- 
sary for  rendering  said  prison  comfortable 
and  healthy.  (10)  Uiwn  the  whole  evidence, 
the  plaintiff  is  not  entitled  to  recover."  Of 
these  Instructions  only  those  were  given  as 
are  unbodied  in  the  charge. 

Boone  &  Boone,  for  appellant  J.  W.  On- 
ham  and  Manning  A  Foushee,  for  appdiee. 

MONTGOMERT,  J.  In  actions  of  this  na- 
ture this  court  has  decided  in  Moffit  v.  Ashe- 
Tllle,  108  N.  0.  237,  9  S.  E.  60S,  that  dties  and 
towns  "are  liable  in  damages  only  for  a 
failure  eitber  to  so  construct  their  prisons,  or 
so  provide  them  with  fuel,  beddothlng,  heat- 
ing apparatus,  attendants,  and  other  things 
necessary  as  to  secure  to  the  prisoners  com- 
mitted to  them  a  reasonable  degree  of  com- 
fort, and  protect  them  from  such  actual  bodi- 
ly suffering  as  would  Injure  their  health." 
If  the  aldermen  of  the  dty  bnllt  a  reason- 
ably comfortable  police  prison,  and  after- 
wards furnished  to  those  who  had  Immediate 
charge  of  it  everything  that  was  essential  to 
prevent  bodily  suffering  on  the  part  of  prison- 
ers from  excessive  cold  or  beat  or  hunger  and 
to  protect  their  health,  the  dty  would  not  be 
liable,  even  if  the  suffering  or  sickness  of  the 
plaintiff  was  caused  by  neglect  of  the  Jailer, 
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the  policemen,  or  the  attendants  to  keep  the 
fires  bunUnjT  all  night,  or  to  glre  the  plain- 
tiff the  necessary  bedclothlng  famished  to 
them.  .In  Moffltt's  Case,  supra,  Justice  Ayery, 
who  delivered  the  opinion  of  the  court,  further 
says:  "We  think  that  where  window  glass 
in  the  windows  of  a  police  prison  has  been 
broken,  abd  the  bedclothing  famished  for  its 
Inmates  has  been  destroyed,  but  the  goremlng 
ofBcers  of  the  town  are  not  shown  to  hare 
bad  actual  notice  of  the  breaking  or  destruc- 
tion, or  to  have  been  negligent  in  omitting 
to  provide  for  such  oversight  of  the  prison  as 
would  naturally  be  expected  to  give  them  time- 
ly information  of  Its  condition,  there  is  not 
such  a  failure  in  discharging  the  duties  of  con- 
struction or  superintendence  as  to  subject  the 
corporation  to  liability."  The  facts  in  the 
case  before  us  are  almost  identical  with  those 
developed  on  the  trial  in  Moffltt's  Oaae.  The 
plaintltTs  in  both  testifled  to  having  been  in- 
jured from  cold  blasts  of  air  rushing  through 
broken  panes  of  window  glass  In  the  prison 
windows  upon  them  in  their  cells,  and  from 
a  want  of  blankets  and  bedclothes  and  fires 
to  protect  them  from  the  cold.  The  defend- 
ants in  both  cases  Introduced  six  or  more  wit- 
nesses. Including  the  chief  of  police,  the  clerk 
of  the  board  of  commissioners,  and  others 
connected  with  the  city  government,  who  testi- 
fied that  the  governing  authorities  of  the 
town  had  always  furnished  plenty  of  warm 
blankets,  and  bad  Instructed  the  officers  in 
Immediate  charge  of  the  prison  to  keep  plen- 
ty on  band,  and  also  to  keep  fuel  and  fires 
euf&deat  to  make  the  prisoners  comfortable, 
and  bad  always  famished  those  officers  with 
the  means  and  credit  to  do  so.  In  the  pres- 
ent case  it  was  also  pat  in  evidence  for  the 
defendant  that  the  chief  of  police  had  broken 
window  pones  .put  in  aa  fast  aa  drunken 
men  broke  them  out  There  was  no  evi- 
dence pat  in  by  the  plaintiff  to  rebut  this 
testimony  of  the  defendant.  No  evidence  waa 
introduced  by  the  plaintiff  to  show  notice  to 
the  defendant  of  the  broken  panes  of  glass 
oe  of  tbe  want  of  blankets,  bedclothes,  or 
fire,  or  that  the  town  authorities  were  negli- 
gent in  (Hnlttlng  to  provide  for  such  over- 
sight of  the  prison  as  would  naturally  be 
expected  to  give  them  timely  Information  of 
its  condition.  It  Is  evident  from  the  charge 
of  bis  honor  that  that  part,  and  the  only  part, 
of  the  complaint  which  made  any  allega- 
tion concerning  the  faulty  construction  of  the 
gnardhoose,  to  wit,  "that  the  said  guardhouse 
was  a  small  room,  exposed,  having  glass  in 
its  windows  broken  out,  and  that  by  re^^son 
of  and  in  consequence  of  the  bed  condition  of 
said  guardhouse,"  was  eliminated  on  the  trial 
from  the  case,  and  that  the  case  which  his 
honor  submitted  to  the  jury  was  upon  the 
cause  of  action  for  the  defendant's  failure  to 
famish  the  plaintiff  with  the  proper  bedcloth- 
ing and  blankets  and  fires.  His  honor.  In 
his  instructtona  to  the  jury,  said:  "If  you 
shall  find  the  prison  to  be  as  described  by  the 
plalntUTs  testimony,  and  this  arose  because 


the  town  authorities  had  not  made  proper 
provision  for  the  prisoner's  comfort,  and  the 
injury  was  caused  by  such  failure,  the  Jury 
will  answer  the  issue  ''Yes.' "  If  it  should 
be  thought  that  by  these  words  the  court 
submitted  the  question  of  the  alleged  faulty 
construction  of  the  prison  to  the  Jury,  the 
next  sentences  of  the  charge  will  show  that 
that  view  of  the  case  was  not  In  his  mind: 
"If  the  jury  shall  find  that  the  defendant 
had  provided  fuel  and  blankets  sufficient  to 
make  the  plaintiff  comfortable,  the  Jury  will 
answer  thelssne'No';  or  if  thelnjtuy  toplaln- 
tiff  arose  because  plaintiff  did  not  take  ad- 
vantage of  the  provision  that  was  made  for 
his  comfort,  the  jiU7  will  answer  the  Issue 
'No';  or  If  plaintlETs  injury  arose  because  the 
policemen  charged  with  the  duty  failed  to 
give  the  plaintiff  the  benefit  and  protection 
of  the  provision  made  by  the  defendant,  the 
Jury  will  answer  the  issue  'No.' "  If  the 
matter  of  the  construction  of  the  guardhouse 
had  been  in  his  mind,  he  could  not  have 
given  that  portion  of  his  charge  last  quoted, 
because  the  town  might  not  have  been  negli- 
gent in  the  matter  of  furnishing  blankets, 
bedclothes,  and  fires,  and  yet  have  been  negli- 
gent in  the  building  and  constraction  of  a 
guardhouse  suitable  for  a  prison.  The  In- 
stmctlons  asked  the  court  by  the  defendant 
numbered  8,  9,  10  should  have  been  given  to 
the  jury.  There  is  error,  and  the  defendant 
Is  entitled  to  a  new  trial 


McORIMMBN  t.  PARISH. 

(Supreme  Coort  of  North  Oarolitta.     April  6, 
1885.) 

APFBAL — AVFIRUANOB. 

Appellant  must  show  error  afflnnatlvely, 
and  where  the  record  Is  inaufficient  to  determine 
whether  or  not  error  was  committed  the  judg- 
ment will  be  affirmed. 

Appeal  from  superior  court,  Moore  oounty. 

Action  by  John  McCrlmmen  against  John 
B.  Parish  for  the  recovery  of  land.  From 
an  order  denying  a  new  trial,  plaintiff  ap- 
peals.   Affirmed. 

Black  &  Adams,  for  appellant  Douglass 
&  Shaw,  for  appellee. 

FURCHES,  J.  This  is  an  action  for  pos- 
session of  land,  and  there  is  but  one  excep- 
tion presented  by  the  record  fca*  our  c(Hi8ld- 
eratlon.  The  Judge,  among  other  things, 
charged  the  jury,  as  requested  by  counsel 
for  defendant,  as  follows:  "Every  grant 
and  deed  must  have  a  beginning  comer,  and 
if  the  Jury  should  find  the  beginning  comer 
of  the  McAuley  50  acres  to  be  at  M,  then 
they  must  find  the  beginning  comer  of  the 
John  0.  Bule  100  acres  to  be  at  O.;  and,  if 
they  find  the  beginning  comer  of  the  lOO-acre 
tract,  then  the  beginning  comer  of  the  23- 
acre  John  C.  Bule  grant  is  at  the  point  Q, 
and  the  plaintiff  cannot  recover,  and  you 
must  answer  the  first  issue  'Na'    Plaintiff 
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excepted,  aad,  np<»  denial  of  motion  for 
new  trial,  appealed."  It  appears  from  the 
case  on  appeal  that  the  plaintiff  offered  in 
evidence  two  grants  from  the  state  of  North 
Carolina  to  John  C.  Bnie,  and  a  deed  from 
Bnle  to  the  plaintiff,  and  the  defendant  of- 
fered In  evidence  two  grants  from  the  state 
to  Murdoch  McAuley,  and  a  deed  from  Mai^ 
garet  Ann  Moore  to  defendant  And  the 
case  states  that  "a  copy  of  said  grants  is 
hereto  attached."  But  upon  examination  of 
the  record  we  find  no  such  copies.  And  we 
suppose  from  the  statement  of  the  case  that 
there  had  been  a  survey  of  the  land  men- 
tioned In  said  grants,  as  each  grant  sieems 
to  be  located  by  letters  A,  B,  and  C.  But 
there  is  no  map  or  plot  of  such  survey  at- 
tached, or  furnished  the  court  Therefore, 
It  is  impossible  for  the  court  to  see  whether 
his  honor's  charge  was  erroneous  or  not 
And  as  it  devolves  upon  the  appellant  to 
show  that  there  was  error,  and  as  he  has 
failed  to  do  so,  it  only  remains  for  us  to  af- 
firm the  Judgment   AfOnned. 

Since  filing  the  opinion  In  this  case,  copies 
of  the  grant  IS)  Buie  and  of  the  deed  from 
Buie  to  plaintiff,  and  also  a  plot  of  the  sur- 
vey, have  been  filed;  no  C(^Ies  being  fur^ 
nlshed  of  the  grants  to  Murdoch  McAnley. 
And  we  have  examined  the  copies  and  the 
plot  with  as  much  care  as  we  could,  think- 
ing we  might  find  sufllcient  statements  to 
enable  us  to  give  ao  opinion  more  satisfac- 
tory to  ourselves  than  was  the  opinion  here- 
tofore filed.  But  we  find  it  to  be  a  com- 
plicated question  of  location,  and  the  plot 
is  without  explanation.  So  we  are  com- 
pelled to  leave  the  case  as  our  original 
opinion  left  it,  by  saying,  if  there  is  error, 
the  appellant  has  failed  to  show  it  to  this 
court   Mo  error. 


STATB  T.  ABKLA 

(Supreme  Court  of  North  Ooiolina.     April  6, 

1895.) 

LaBOKRT — EVIDBNCB. 

On  trial  for  larceny  it  appeared  that  de- 
fendant, while  away  from  home,  received  the 
property  consistine  of  a  poclietl>ook  containing 
money,  bank  certincates,  and  a  check  payable  to 
the  proaecuting  witness,  from  his  wife,  who 
found  it,  defendant  not  having  been  present 
when  it  was  found.  The  day  after  he  returned 
home,  defendant  wrote  to  the  bank  whidi  issued 
the  certificate  for  the  name  of  the  owner,  lltere 
was  some  delay  in  returning  the  property,  caused 
by  a  feeling  engendered  by  correspondence  with 
the  owner,  to  whom  defendant  explained  the 
whole  matter,  and  by  defendant's  demand  for  a 
reward.  EM  error  to  submit  the  case  to  the 
jury. 

Appeal  from  superior  court,  Oolumbus  ooon- 
ty;   Brown,  Judge. 

Ueorge  Arkle  was  convicted  of  larceny,  and 
appeaia     Reversed. 

Lewis  &  Burkehead  and  J.  B.  Schulken,  for 
appellant  The  Attorn^  General,  for  the 
State. 


FAIRCIiOTH.  C.  J.    The   defendant   was 
indicted  for  stealing  a  pocketbook  contain- 
ing m<»iey,  bank  certificates,  and  a  check 
payable  to  the  prosecutor;  also  for  receiving 
the   same   knowing   that   they  were    stolen 
property.     The  second  count  was  withdrawn, 
and  is  out  of  the  case.     In  every  Instance 
there  must  be  an  original  felonious  intent, 
general  or  special,  at  the  time  of  the  taking 
or  finding  of  lost  property,  in  the  mind  of  the 
accused,  to  constitute  larceny.    If  such  in- 
tent be  preset  no  subsequent  act  or  expla- 
nation can  change  the  felonious  character  of 
the  taking.    If  it  be  not  presoit,  It  Is  only 
a  trespass,  and  cannot  be  made  a  felony  by 
any  subsequent  misconduct  or  bad  faith  in 
the  taker.     "The  omission  to  use  the  ordi- 
nary and  well-known  means  of  discovering 
the  owner  of  goods  lost  and  found  raises  a 
presumption  of  fraudulent  intention,  more  or 
less  Strang,  against  the  finder,  which  it  be- 
hooves him  to  explain  and  obviate;  and  this 
is  most  readily  and  naturally  done  by  eri- 
dence  that  he  endeavored  to   discover   the 
owner,  and  kept  the  goods  safely  in  his  cus- 
tody, until  it  was  reasonably  supposed  that 
he  could  not  be  foxmd,  or  that  he  openly 
made  known  the  finding,  so  as  to  make  him- 
self responsible  for  the  value  to  the  owner 
when    he  should  appear.     In   this   class   of 
cases   it   is   material   for   the   prosecutor   to 
show  that  the  felonious  Intent  was  contem- 
poraneous with  the  finding."    8  OreenL  Br. 
i  ISO;  Kap.  LATCeny.     It  Is  urged  by  the  at- 
torney general  that  the   defendant's   dday 
from  May  Uth  to  June  6th  to  diseloee  the 
tact  that  he  had  possession  of  the  pocket- 
book,  with  Internal  evidence  of  the  owner- 
sliip,  was  some  evidence  of  an  original  felo- 
nious intent,  and  was  sufficient  to  be' submit- 
ted to  the  jury.    If  ttaat  were  sok  it  could 
only  relate  to  the  receiving  <Mr  the  pocketbook 
from  his  wife,  as  tbeee  is  no  evidence  that  he 
was  present  at  the  finding  of  the  lost  article, 
and  the  count  for  receiving  is  not  befbre  the 
court    We  do  not  think,  howeTer,  that  the 
evidence  was  such  as  ought  to  be  submitted 
to  a  Jury.     Uis  explanation  is  found  in  his 
letters  used  by  the  state.  In  which  It  appears 
that  on  the  day  after  his  return  to  his  home 
In  Wheeling,  W.  Va.,  from  a  sonthon  tour, 
he  made  a  prppo'  and  reasonable  eCFort  to 
discover  the  owner  by  writing  to  the  bank  at 
Wilmington    which    bad    issued    the   certif- 
icates, etc.,  and  in  a  few  days  explained  the 
whole  matter  to  the  owner,   and  kept   his 
property  safe  for  him.     Without  this  volun- 
tary, disclosure,   the  prosecutor  had   not    a 
scintilla  of  evidence  by  which  he  could  trace 
his  property  or  the  defendant     Our  views  on 
such  evidence  as  we  think  should  not  go  to 
the  Jury  were  fully  expressed  in  Young  v. 
Uallroad  Co.  (at  this  term)  21  S.  E.  177.    The 
further  delay  in  the  matter  seems  to  be  the 
result  of  some  feeling  engendered  by  the  cor- 
respondence, and  because  defendant  demand- 
ed compensation  or  reward.     This  does  not 
affect  the  main  question.     In  Reg.  Y,  Uard- 
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ner,  Leigh  &,  C.  24S,  this  case  Is  found: 
Bougber,  a  lad  14  years  old,  found  a  check, 
and  soon  showed  It  to  the  defendant,  who 
took  It,  and  refused  to  return  It  He  luew 
and  saw  the  owner,  but  held  the  check  for  a 
reward,  and  the  Jury  so  found.  Held  by  the 
court  that  the  facts  do  not  show  any  feloni- 
ous Intent,  and  that  the  mere  withholding 
the  check  did  not  amount  to  snch  a  taking  as 
Is  required  to  constitute  the  offense  of  lar- 
ceny.   Mew  trial. 


SHOAF  et  al.  t.  FROST. 

{Saiweme  Court  of  North  Carolina.     April  5, 

1895.) 

BZEMmOHS— APFRlXiAXr-VlBDICT. 

Under  Act  1886,  c.  847,  proTlding  that 
on  appeal  from  an  appraisal  of  hcmestead  and 
personal  property  exemptions,  the  jury  shall  as- 
sess the  value  of  the  property  embraced  therein, 
and  the  conrt  shall  appoint  three  commissioners 
to  set  apart  the  exemptions  in  accordance  with 
the  verdict  of  the  jury,  the  commissioners  are 
bound  to  assume  that  the  jury  placed  a  correct 
value  on  tiie  property. 

Appeal  from  superior  court,  Davie  county; 
BatUe,  Judge. 

Action  by  a  X  Shoaf  &  Co.  against  E. 
Frost.  From  an  allotment  and  appraisal  by 
commissioners  of  defendant's  exemptions, 
plalntitCs  appealed.  The  allotment  was  set 
aside,  and  defendant  appeals.    Affirmed. 

Glenn  &  Manly,  for  appellant  Watson  & 
Boxton,  for  ai^)ellee8. 

CI^ABK,  J.  The  act  of  1885,  c.  347, 
amendatory  of  section  519  of  the  Code,  pro- 
vides that,  if  the  homestead  appraisal  or  as- 
sessment shall  be  Increased  or  reduced  by 
the  Jury  on  appeal,  "the  Jury  shall  assess  the 
value  of  the  property  embraced  therein,"  and 
that  "the  court  shall  appoint  three  com- 
missioners to  lay  off  and  set  apart  the  home- 
stead and  personal  property  exemption  In  ac- 
cordance with  the  verdict  of  the  Jury."  U 
upon  the  Jury's  finding  an  allotment  excess- 
ive, or  the  reverse,  the  case  should  simply  go 
t>ack  to  another  board  of  assessors  or  ap- 
praisers, without  any  valuation  fixed  by  the 
Jury  on  the  allotted  property,  another  valua- 
tion of  the  appraisers  could  be  excepted  to, 
again  and  again,  and  the  matter  could  thus 
be  kept  In  court  indefinitely.  To  prevent  this 
very  evil  the  act  of  1885  was  passed,  provid- 
ing that  the  property  embraced  in  the  allot- 
ment should  be  valued  by  the  Jury.  Thm, 
when  the  commissioners  appointed  by  the 
court  meet,  taking  such  valuation  as  final. 
It  Is  tb^  duty  merely  to  add  or  cut  off 
enough  (as  the  case  may  be)  to  make  the 
amount  of  the  constitutional  allotment.  Any 
exception  to  the  action  of  this  second  board 
can  only  be  to  the  correctness  of  the  valua- 
tion added  or  subtracted,  as  the  case  may  be, 
taking  the  Jury  valuation  of  the  property 
ttzst  allotted  as  the  basis.    The  act  (Clark's 


Code,  p.  626)  provides  that  the  court  shall  ap- 
point three  disinterested  commissioners  to 
make  the  new  allotment  In  accordance  with 
the  verdict  of  the  Jury.  It  was  probably  an 
inadvertence  that  his  honor  directed  the  sher- 
iff to  summon  them;  meaning,  it  seems,  that 
the  sheriff  should  also  select  them.  Ttie 
Judgment  must  be  modified  in  this  particular 
by  the  Judge,  at  the  next  term,  appointing 
the  commissioners,  who  shall  then  be  sum- 
moned by  the  sheriff.  As  the  modification 
In  the  allotment  made  by  the  new  commis- 
sioners must  be  'in  accordance  with  the  ver- 
dict of  the  Jury,"  the  valuation  placed  upon 
the  allotted  property  by  the  Jury  must  be 
taken  as  absolutely  correct  For  extraordi- 
nary reasons,  as  added  improvements,  or 
great  rise  In  values,  or,  on  the  other  band, 
the  destruction  of  buildings  or  great  depre- 
ciation in  values.  It  may  be  that  relief  can 
be  had  In  the  manner  pointed  out  in  Yanstory 
T.  Thwnton,  110  N.  C.  10,  14  S.  B.  637,  upon 
an  action  brought  for  that  purpose.  But  the 
commissioners  appointed  by  the  Judge,  under 
this  act,  to  make  the  reallotment,  must  be 
gnlded  by  the  valuation  fixed  ky  the  verdict 
of  the  Jnry.     Modified  and  afili-med. 


WATKINS  T.  RALEIGH  &  A,  AIR-LINB  R. 
CO. 

(Supreme  Court  of  North  Carolina.     April  2, 

1895.) 
Cass  oh  Appbai>— Dslat  iw  Serviok— Ikjurt  to 

PaSSBSOER— COXTRIBUTOBT  HBOUGBNOB. 

1.  When  appellant's  counsel  tdegraphs,  with- 
in the  time  appellee  is  required  to  serve  his 
counter  case,  that  he  will,  on  his  return  home, 
accept  service,  he  is  estopped  to  claim  that  the 
counter  case  was  not  served  in  tiihe. 

2.  A  passenger  alighting  from  a  moving 
train  at  the  direction  of  the  conductor  is  not  as 
a  matter  of  law,  guilty  of  contributory  negli- 
gence, where  there  was  no  appearance  of  dan- 
ger either  in  the  locality  where  he  alighted  or 
the  rate  of  speed  of  the  train. 

Appeal  from  superior  court,  Richmond 
county;   Brown,  Judge. 

Action  by  Ellas  Watkins  against  the  Ral- 
eigh &  Augusta  Air-Line  Railroad  Company 
for  personal  injuries  received  In  alighting 
from  a  train.  There  was  a  Judgment  for 
plaintiff,  iond  defendant  appeals.    Affirmed. 

MacRae  As  Day,  for  appellant  Jones  & 
Tillett  for  appellee. 

CLARK,  J.  The  appellee's  counter  case 
was  not  served  In  the  five  days  required  by 
the  amendatory  act  of  1888  (chapter  161). 
The  appellant  could  therefore  Insist  on  his 
motion  that  his  statement  should  be  taken 
as  the  true  case  on  appeal  (Cummings  v. 
Hoffman,  113  N.  C.  267,  18  S.  E.  170)  but 
for  the  fact  that  bis  counsel  waived  the  ob- 
jection by  telegraphing  that  he  would  ac- 
cept service  on  his  return  home,  which  he 
did.     Though  the  appellant's  counsel  except- 
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ed  when  he  sent  the  case  and  counter  case 
to  the  Judge,  with  request  to  settle  the  case 
on  appeal,  on  the  ground  that  the  accept- 
ance was  after  the  expiration  of  the  five 
days,  the  telegram  was  an  estoppd;  tor, 
but  for  the  telegram,  the  appellee  might 
have  served  the  counter  ease  within  the 
statutory  time  by  leaving  a  copy  at  the  resi- 
dence or  office  of  appellant  or  his  counsel. 
Code,  S  507  (3);  State  v.  Price,  110  N.  O. 
599,  15  S.  E.  116.  The  case  as  setUed  by 
the  Judge  must  be  taken  as  the  case  on  ap- 
peal 

The  entire  charge  of  the  Judge  is  not  pre- 
sumed to  be  sent  up,  but  only  that  part  hav- 
ing reference  to  the  exceptions  talten.  State 
V.  Cox,  110  N.  C.  503,  14  S.  B.  688.  The  in- 
struction excepted  to  is  fully  sustained  by 
the  cases  of  Lambeth  r.  Railroad,  66  N.  O. 
494,  and  Nance  v.  Railroad,  94  N.  C.  619. 
Indeed,  this  is  a  stronger  case  against  the 
defendant,  as  there  was  evidence  that  the 
train  was  moving  very  slowly,  and  the 
plaintiff  got  off  the  train  by  direction  of  the 
conductor,  and  with  oare.  As  the  prayer 
for  InstructiQp  which  was  declined  was 
''that,  if  the  Jury  believed  the  evidence,  the 
plaintiff  could  not  recover,"  this  evidence, 
for  the  purposes  of  the  exception,  must  be 
taken  as  true.  Passengers  alighting  from 
trains  at  the  direction  of  the  conductor  "are 
Justified  in  assuming  the  place  to  be  safe, 
and  only  under  exceptional  circumstances 
will  thedr  alighting  be  contributory  negli- 
gence." Bish.  Noncont  Law,  {  1101.  In 
Lambeth's  Case,  supra,  the  passenger  alight- 
ed on  the  platform,  and  was  killed.  Here, 
fortunately,  he  got  ott  on  sandy  soil,  and 
only  his  leg  was  broken.  The  case  of  Bur- 
gin  V.  Railroad  Co.,  115  N.  0.  673,  20  S.  B. 
473,  holds  that  the  passenger  is  not  Justified 
In  leaping  from  the  train  while  in  motion, 
nnless  Invited  to  do  so  by  the  carrier's  agent, 
and  when  It  is  not  obviously  dangerous,  and 
approves  Lamlteth's  Case.  In  the  present 
case  there  was  no.  appearance  of  danger, 
either  in  the  locality  itself  or  in  the  rate  of 
speed  at  which  the  train  was  moving,  which 
made  it  contributory  negligence  to  obey  the 
conductor's  injunction  to  "step  right  off 
here,  old  man."     No  error. 


UNION  BANK  OF  RICHMOND,  VA.,  t. 

BOARD  OF  COM'RS  OF  TOWN 

OF  OXFORD. 

(Supreme  Court  of  North  Carolina.     March  26, 
1895.) 

Railboad  Aid  Boicds  —  ELionoN  to  Atjthorizb 

— CoMraoMiSE  Oecrei— Estoppbi. — Noxscit 

— CossTiTUTiojfAi,  Law. 

1.  A  compromise  decree  entered  in  a  suit 
by  a  railroad  company  to  compel  the  issuance  of 
railroad  aid  bonds,  releasing  the  town  from  lia- 
bility for  one-half  of  its  subscription  in  consider- 
ation of  the  issnance  of  bonds  for  the  remaining 
portion,  estops  the  town  from  thereafter  disput- 


ing the  validity  of  the  bonds  issned  porsaant  to 
the  decree. 

2.  Railroad  aid  bonds  issued  poranant  to  a 
compromise  decree  in  a  suit  by  the  company  to 
compel  the  iisuan^  of  bonds  as  pievioualy  an- 
thonsed  are  not  invalidated  in  the  hands  of  a 
bona  fide  holder  because  a  f(»nial  release  of  the 
town  from  further  liability  was  not  executed 
by  the  railroad  company  as  provided  In  the  de- 
cree, where  no  demand  of  such  release  was  made. 

3.  Where  an  act  authorizing  the  issuance  of 
railroad  aid  bonds  provides  the  mode  of  payment 
thereof,  but  does  not  provide  for  an  election  on 
the  question  of  their  Issnance,  the  election,  by 
necessaiT  implication,  should  be  condncted  in 
conformity  with  the  existing  election  laws  re- 
lating to  ue  borrowing  of  money  by  municipali- 
ties; and  bonds  issued  pursuant  to  sudi  an  elec- 
tion are  valid  in  the  hands  of  bona  fide  holders. 

4.  Acts  1891,  c.  315,  i  10,  relating  to  certain 
railroad  aid  bonds,  and  providing  for  the  mode 
of  payment  thereof,  is  not  void  under  Const 
art  7,  §  7,  because  it  does  not  provide  for  a  spe- 
cial election  to  anthoriie  the  issuance  of  sndi 
bonds,  as  the  general  laws  relating  to  snch  elec- 
tions are  applicable. 

6.  In  an  action  to  compel  a  town  to  pay  rail- 
road aid  lx>nds  issued  by  it,  an  answer  merely 
denying  the  allegations  of  the  petition  and  set- 
ting np  nonuser,  failnre  to  complete  the  road, 
and  other  facts  for  which  the  state  might  foiv 
feit  the  company's  charter,  and  praying  uiat  the 
bonds  t>e  canceled,  does  not  contain  audi  a  coun- 
terclaim or  demand  for  affirmative  relief  as  wilt 
prevent  plaintiff,  at  the  close  of  tiie  evidence, 
from  takmg  a  nonsuit  on  the  court's  holding  tliat 
the  bonds  are  vmd. 

Appeal  from  superior  court,  Oranvllle 
county;  Hoke,  Judge. 

Petition  for  mandamus  by  the  Union  Bank 
of  Richmond  to  compel  the  commiasioners 
of  the  town  of  Oxford  to  levy  taxes  to  pay 
certain  railroad  aid  bonds. 

The  court,  at  the  close  of  evidence,  and 
after  argument,  having  Intimated  an  opin- 
ion that  on  the  evidence,  if  believed,  plain- 
tiff could  not  recover,  and  that  he  would 
charge  the  Jury,  If  they  believe  the  evi- 
dence, they  should  answer  second  issue. 
"No."  That  the  bonds  were  issued  without 
authority,  and  plaintiff  was  affected  with 
notice.  In  deference  to  the  opinion,  the 
plaintiffs  submitted  to  a  nonsuit,  and  ap- 
pealed. Notice  waived,  and  appeal  bond 
fixed  at  $100.  Defendant  also  appealed. 
Nonsuit  set  aside,  and  new  trial  granted. 

The  bond,  with  coupons,  sued  upon,  la 
as  follows: 

"Exhibit  A. 

■United  States  of  America.  The  County  of 
Granville,  Town  of  Oxford..  No.  L  $1,000.00. 
The  board  of  coiAmissioners  of  the  town  of 
Oxford,  for  value  received,  ia  Justly  indebt- 
ed to  and  promisee  to  pay  *  *  •  or  bear- 
er the  sum  of  one  thousand  dollars  upon 
presentation  of  this  bond  at  the  office  of  the 
treasurer  of  said  town  of  Oxford,  Qranville 
county,  and  state  aforesaid,  on  the  lat  day 
of  August.  1922,  with  interest  thereon  at  the 
rate  of  six  per  cent,  per  annum,  to  be  paid 
semiannually  upon  the  1st  days  of  February 
and  August  in  each  and  every  year  till  the 
maturity  of  said  oond,  upon  the  surrender  of 
and  in  accordance  with  the  terms  of  the  In- 
terest warrants  or  coupons  hereto  annexed 
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This  bond  1b  issued  In  pnrsnanee  of  tbe 
powers  and  the  anthority  srantsd  by  tbe 
state  of  N<Hth  CauoUna,  as  provided  in  chap- 
ter 4Q  of  the  Code  of  North  Carolina,  and  in 
pursuance  of  the  anthorlty  {^ranted  by  sec- 
tion 30  of  the  charter  of  said  town  of  Oxford, 
which  is  embraced  in  chapter21of  the  Private 
Laws  of  1S86,  as  pased  by  the  general  assem- 
bly of  said  state,  and  in  pursuance  of  the 
anthorlty  granted  by  chapter  315  of  Laws 
of  1891,  passed  by  the  general  assembly  of 
North  Carolina,  and  ratified  the  5tb  day  of 
March,  1891,  entitled  'An  act  to  Incorporate 
the  Oxford  and  Coast  Line  Railroad  Com- 
pany.' And  in  pursuance  of  an  election  held 
In  said  town  of  Oxford  on  the  27th  day  of 
April,  1891,  and  of  a  settlement  and  adjust- 
in&at  of  a  controversy  and  litigation  In  which 
the  Oxford  and  Coast  Line  Railroad  Compa- 
ny et  aL  were  plalntiffB  and  tbe  board  of 
commissioners  of  Oxford  and  mayor  of  said 
town  were  defendants,  adopted  by  the  said 
board  of  commissioners  July  25tb,  1892,  and 
the  Judgment  and  decree  of  his  honor,  H. 
6.  Connor,  Judge  presiding,  in  said  action  at 
July  term,  1892,  of  Granville  superior  court 
This  bond  may,  at  the  option  of  tbe  board  of 
commissionerB  of  Oxford,  be  redeemed  at 
any  time  after  the  expiration  of  ten  years 
from  tbe  date  of  said  bonds  npon  the  pay- 
ment of  the  principal  and  interest  due  and 
fifty  dollars  additional  upon  each  of  the 
bonds  so  redeemed,  due  notice  of  the  call 
therefor  having  first  been  given  by  pub- 
lication for  sixty  days  in  some  newspaper 
published  in  the  city  of  New  York,  and  in 
some  newspaper  published  in  the  city  of  Bal- 
timore, and  in  some  new8pai>er  published  in 
the  town  of  Oxford,  and  after  the  expiration 
of  the  time  mentioned  in  said  notice  all  in- 
terest on  said  bond  shall  cease.  In  testimo- 
ny whereof,  the  said  board  of  commission- 
ers of  Oxford  have  caused  this  bond  to  be 
signed  by  the  mayor  of  said  town,  ex.  oflSclo 
chairman  of  said  board  of  commiasioners, 
and  attested  by  the  clerk  of  said  board  with 
the  corporate  seal  of  said  town  of  Oxford, 
Xortb  Carolina,  tbls  Ist  day  of  August,  1882. 

"  George  P.  Fleming, 
(  Corponttoa  )  «•  Clerk  and  Secretary. 

\   of^rd.  »•  "A  A.  Hicks. 

(  STa  )  "Mayor  and  Ex  Officio  Chair- 
man  of  Board  of  Commis- 
sionen  of  Oxford." 

•'Bxblblt  B. 
"ISO.OO.  Coupon  No.  2. 

"Tbe  town  of  Oxford,  North  Carolina,  will 
pay  to  beai^  on  the  let  day  of  August,  1893, 
thkty  doUara,  being  six  months'  interest  on 
its  bond  No.  20,  issued  to  aid  in  constructing 
the  Oxford  and  Coast  Line  Railroad.  Dated 
Angoat  iBt,  1892.  Payable  at  the  office  of 
the  town  treasurer  in  Oxford,  North  Car> 
olina.  [Signed]    A.  A  Hicks,  Mayor. 

"[Signed]   Geo.  P.  Fleming,  Clerk." 

"Agreement 
"State  of  North  Carolina,  Granville  County. 
TUs  covenant  and  agreement  made  and  en- 


tered Into  this  the  2Stb  day  of  July,  1892,  by 
md  between  tbe  Oxford  &  Coast  Line  Rail- 
road Company  (cliartered  by  an  act  of  tbe  gen- 
eral assembly  of  North  Carolina  entitled  'An 
act  to  incorporate  the  Oxford  &  Coast  Line 
Railroad  Company,'  and  ratified  tbe  5th  day  of 
March,  1891)  on  the  one  part,  and  the  board 
of  commissioners  of  Oxford  (a  municipal  cor- 
poration, also  chartered  by  an  act  of  the  gen- 
eral assembly  of  North  Carolina,  entitled  'An 
act  to  repeal  chapter  215  of  the  Laws  of  One 
Thousand  Eight  Hundred  and  Fifty-Two,  and 
to  charter  the  town  of  Oxford,' and  ratified  the 
16th  day  of  February,  1885)  on  the  other  part, 
witnesseth:  That  whereas,  in  the  year  1801, 
the  board  of  commissioners  of  Oxford  ordered 
an  election  to  be  held  in  the  said  town  of  Ox- 
ford on  the  26th  day  of  May,  1891,  to  decide 
npon  the  question  as  to  whether  tbe  town  of 
Oxford  should  vote  to  issue  bonds  to  the 
amount  of  forty  thousand  dollars,  to  subscribe 
to  the  capital  stock  of  the  Oxford  &  Coast  Line 
Railroad  Company,  tbe  money  so  received  to 
be  used  in  building  that  portion  of  tbe  said 
road  in  Granville  county,  and  afterwards  the 
said  board  of  commissioners  chanjired  the  day 
of  holding  said  election  to  tbe  27tb  day  of 
April,  1891,  by  another  order,  with  the  direc- 
tion that  those  who  favored  said  proposition 
should  vote  a  ballot  with  tbe  word  'Approved* 
thereon,  and  those  opposed  should  vote  a  bal- 
lot with  the  words  'Not  Approved*  thereon; 
and  whereas,  said  election  was  accordingly 
held  in  said  town,  and  a  majority  of  the  quali- 
fied voters  of  the  said  town  voted  ballots  hav- 
ing tbe  word  'Approved'  thereon;  and  where- 
as, the  Oxford  &  Coast  Line  Railroad  Com- 
pany, under  a  contract  with  James  T.  Pruden, 
proceeded  to  construct  a  railroad  from  said 
town  of  Oxford  to  a  point  in  said  county  of 
Granville  on  the  Durham  &  Northern  Railroad, 
at  Jack  Dlckerson's,  in  said'  county,  and,  after 
havingdone  considerable  work  in  thegradingof 
tbe  same,  demanded  that  the  board  of  commis- 
sioners of  Oxford  should  issue  bonds  to  the 
amount  of  forty  thousand  dollars  as  aforesaid, 
as  a  subscription  by  the  said  board  of  commis- 
sioners to  the  capital  stock  of  said  Oxford  & 
Coast  Line  Railroad  Company,  which  said 
board  of  commissionei-s  refused  to  do;  and 
whereas,  a  controversy  has  arisen  thereupon 
between  the  parties  to  these  presents,  tbe 
party  of  the  first  part  claiming  and  insisting 
that  it  has  the  right  to  have  such  bonds  as 
aforesaid  Issued  as  a  subscription  by  tbe 
party  of  tbe  second  part  to  the  capital  stock 
of  the  said  Oxford  &  Coast  Line  Railroad 
Company,  and  to  compel  the  issue  of  the 
same,  and  tbe  said  party  of  the  second  part 
claiming  and  insisting  to  tbe  contrary,  and 
that  said  party  of  the  first  part  has  no  right 
to  require  or  compel  said  party  of  the  second 
part  to  become  a  subscriber  at  all  to  the  capi- 
tal stock  of  said  Oxford  &  Coast  Line  Rail- 
road Company,  or  to  issue  any  bond  or  bonds 
as  a  subscription  to  tbe  same;  and  whereas, 
there  may  be  reasonable  doubt  as  to  wheth- 
er said  party  of  the  first  part  has  such  right 
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as  claimed  by  It  as  aforesaid,  and  whether 
said  party  of  the  second  part  Is  jnstifled  In 
its  refusal  as  aforesaid;  and  whereas,  two 
suits  liaTe  beeia  brought  to  the  superior  court 
in  the  said  county  of  Oranrille  by  the  said 
Oxford  &  Coast  Line  RaUroad  Company  and 
James  X.  Fruden  against  the  board  of  com- 
mlBsloners  of  Oxford,  A.  A>  Hicks,  mayor  of 
the  town  of  Oxford,  being  applications  for 
mandamus;  and  whereas,  upon  a  conference 
between  the  parties  to  these  presents,  it  has 
been  concluded  by  and  between  them  that  it 
is  best  for  the  interests  of  both  parties  to 
compromise  and  settle  said  controTersy  In 
manner  and  upon  the  terms  hereinafter  set 
forth:  Now,  therefore,  it  la  covenanted  and 
agreed  by  and  between  the  said  parties  to 
these  presents  as  follows,  to  wit:  d)  That 
the  said  party  of  the  second  part,  instead  of 
subscribing  anything  to  the  capital  stock  of 
said  Oxford  &  Coast  Line  Railroad  Company, 
or  issuing  bonds  to  the  amount  of  forty  thou- 
sand dollars  as  a  subscription  to  the  same, 
shall,  for  the  purpose  only  of  a  compromise 
and  settlement  of  this  controversy,  issue  to 
the  said  party  of  the  first  part  bonds  to  the 
amount  of  twenty  thousand  dollars,  the  said 
bonds  or  their  proceeds  to  be  used  exclusive- 
ly and  applied  in  aid.  In  the  first  place,  of 
the  payment  and  satisfaction  of  the  present 
indebtedneaa,  contracts,  and  liabilities  of  the 
said  party  of  the  first  part,  of  every  descrip- 
tion, and,  in  the  second  place,  if  more  than 
sufficient  to  complMe  such  payment  and  sat- 
isfaction, then,  as  to  the  excess,  in  aid  of 
completing  the  construction  of  said  railroad 
which  is  now  In  course  of  construction  by 
said  party  of  first  part  between  the  town  of 
Oxford  and  a  point  on  the  said  Durham  & 
Northern  Railroad  as  aforesaid;  said  bonds 
to  be  each  in  the  sum  of  $1,000.00,  dated  Au- 
gust 1,  1892,  and  due  and  payable  on  the 
first  day  of  August,  1922,  with  coupons  of 
interest  attached,  at  the  rate  of  six  per  cent, 
per  annum,  and  payable  semiannually  on  the 
first  day  of  February  and  the  first  day  of 
August  in  each  and  every  year,  and  both 
bonds  and  coupons  to  be  payable  upon  pres- 
entation at  the  office  of  the  treasurer  of  said 
town  of  Oxford,  in  said  town,  and  upon  the 
surrender  of  the  same,  and  said  bonds  to 
purport  upon  their  face  to  be  issued  under 
and  in  pursuance  of  chapter  315  of  Laws  of 
1891,  and  chapter  21  of  the  Private  Laws  of 
1885,  and  the  election  held  April  27,  1891. 
And  this  agreement  and  settlement  and  the 
Judgment  and  decree  of  the  superior  court 
for  the  said  county  of  Granville  to  be  en- 
tered in  the  said  suits  as  hereinafter  Is  men- 
tioned, and  that  said  party  of  the  second 
part  shall,  after  the  expiration  of  ten  years 
from  the  date  of  said  bonds,  have  the  priv- 
ilege of  redeeming  all  or  any  of  said  bonds 
before  maturity  upon  paying  the  principal 
and  interest  due  and  fifty  dollars  additional 
upon  every  one  of  said  bonds  so  redeemed. 
(2)  Cotemporarlly  with  the  issue  and  deliv- 
ery of  the  said  bonds  to  the  amount  of  twen- 


ty thousand  dollars  as  aforesaid,  the  said 
party  of  the  first  part  shall  and  does  cove- 
nant and  agree  to  fully  release,  acquit,  and 
discharge  the  said  party  of  the  second  part 
from  all  liability  or  obligation  whatsoever  to 
subscribe  or  pay  anything  whatever  to  the 
capital  stock  of  said  Oxford  &  Coast  Line 
Railroad  Oompany,  or  to  Issue  for  any  pur- 
pose or  (Ml  any  ground  or  claim  whatsoever 
any  further  or  other  bonds  than  the  twenty 
thousand  dollars  of  bonds  so  agreed  to  be 
Issued  as  aforesaid,  and  also  to  guaranty 
and  fully  to  protect  said  party  of  the  second 
part  from  and  against  being  called  on  at  the 
demand  of  said  party  of  the  first  part,  or  of 
any  person  or  persons,  party  or  parties, 
whomsoever  or  whatsoever,  to  subscribe  any- 
thing to  said  capital  stodc,  and  from  and 
against  any  liability  or  obligatioB  to  pay 
anything  on  account  of  any  subscription  or 
liability  to  subscribe  to  said  capital  stock. 
Said  release,  acquittance,  and  discharge, 
guaranty,  and  protection  to  be  secured  by  In- 
strument or  instruments  in  writing  properly 
drawn  and  executed  in  form  sufficient  for 
that  purpose.  (3)  And  the  said  party  of  the 
first  part  does  further  covenant  and  agree  to 
and  with  the  said  party  of  the  second  i>art 
that  the  said  bonds  agreed  to  be  Issued  as 
aforesaid,  or  the  proceeds  of  the  same,  shall 
be  faithfully  applied  flist  to  the  payment 
and  satisfaction  of  all  existing  debts,  con- 
tracts, and  liabilities  of  the  said  party  of  the 
first  part,  of  every  kind  and  nature  whatso- 
ever, until  the  same  are  fuUy  paid  and  satis- 
fied; and,  secondly,  if  the  said  bonds  or  their 
proceeds  should  be  more  than  sufficient  to 
pay,  satisfy,  and  discharge  in  full  the  debts, 
contracts,  and  liabilities  of  the  said  party  of 
the  first  part  as  aforeaaid,  then  the  surplus 
of  the  same  shall  be  faithfully  applied  in  aid 
of  the  completion  of  said  railroad,  now  in 
course  of  construction  as  aforesaid.  (4)  And 
the  said  party  of  the  first  part  doth  further 
covenant  and  agree  to  and  with  the  said 
party  of  the  qecond  part  that,  the  said  rail- 
road now  In  course  of  construction  from  Ox- 
ford to  a  point  on  the  Durham  and  Northern 
Railroad  at  Jack  Dickerson's,  as  aforesaid, 
shall  be  fully  completed  and  put  in  operation 
within  a  reasonable  time  from  and  after  the 
issuing  of  said  bonds  as  aforesaid.  (5)  It  is 
further  agreed  by  and  between  the  parties  to 
these  presents  that  the  said  suits  shall  be 
consolidated,  and* that  a  judgment  or  decree 
shall  be  entered  therein  in  accordance  with 
the  said  compromise  and  agreement,  and  that 
the  said  parties  of  the  first  part  shall  pay  the 
cost  of  said  suit  (6)  It  is  further  agreed 
and  understood  by  and  between  the  parties 
to  the  presents  that  If  the  said  James  T.  Pru- 
den  shall  refuse  or  fail  to  consent  and  agree 
to  the  entry  of  such  Judgment  or  decree  as 
aforesaid,  then  and  in  that  case  these  pres- 
sents  shall  be  void  and  of  no  effect  In  tes- 
timony whereof,  the  said  Oxford  and  Coast 
Line  Railroad  Company  has  caused  these 
presents  to  be  signed  by  Wm.  F.  Beasley, 
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president,  and  R.  W.  Lasslter,  secretary,  of 
said  company,  and  the  common  seal  of  said 
company  to  be  bereto  aflSxed,  and  tbe  said 
board  of  commissioners  of  Oxford  bas  caused' 
tbe  presents  to  be  signed  by  A.  A>  Hicks, 
mayor  of  said  town  of  Oxford,  and  G.  P. 
Fleming,  secretary  of  said  board  of  commis- 
sioners, and  tbe  corporate  seal  of  tbe  board 
of  commissioners  of  Oxford  to  be  bereto  af- 
fixed, tbls  25tb  day  of  Jnly,  1892. 
"  The  Oxford  and  Coast  Line  Railroad  Co. 

^  **?S.'?,frn,S5*l       " By  W.  F.  Beasley, 

j      Compaujoi       .  „„  „  ,     President 

n    Mortb  Carolbik.  "K  W.  LSBSlter, 

iBcorpontMi  "Secretary. 

The  Board  of  Commissioners  of  Oxford. 
i  corporation  ot  >    "By  A.  A.  Hicks 
}    oJord.N.CL    >„..__    „,"*?"' 

{         SfaL         )    "And  G.  P.  Fleming, 

"Clerk  and  See. 

"We,  Wm.  P.  Beasley  and  James  T.  Pru- 
den,  concnr  in  tbe  foregoing  agreement,  and 
agree  to  be  bound  by  the  same  in  all  respects 
and  to  the  same  extent  as  If  we  were  par- 
ties thereto.  Our  bands  and  seals  this  25tb 
day  of  Jnly,  1882. 

"W.  P,  Beasley,    [Seal.] 
"J.  T.  Prnden.       [Seal.]" 

"North  Carolina,  Granville  County.    In  the 
Superior  Court,  July  Term,  1892. 

"(14)  The  Oxford  and  Coast  Line  Railroad 
Company  and  James  T.  Prnden,  Plain- 
tiffs, TB.  The  Board  of  Commissioners 
of  Oxford,  A.  A.  Hicks,  Mayor  of  said 
Town  of  Oxford,  Defts.  Judgment. 
"(15)  Also,  The  Same  vs.  The  Same.  Judg- 
ment. 
"On  motion  and  by  consent  of  the  parties 
on  both  sides  It  Is  ordered  by  tbe  coui-t  that 
the  above-mentioned  actions,  one  returnable 
to  tbe  present  term  of  the  court  in  term, 
and  tbe  other  returnable  before  Hon.  H.  G. 
Connor  (tbe  Judge  presiding  and  holding  said 
court)  at  chambers,  on  the  25th  day  of  July, 
1892,  be  consolidated,  and  that  the  defend- 
ants be  allowed  to  file  one  answer  only,  to 
be  considered  and  used  as  an  answer  In 
both  said  actions.  And  the  defendants  hav- 
ing filed  their  answer  as  aforesaid,  and  the 
parties  having  thereupon  filed  in  court  in 
said  action,  as  consolidated  as  aforesaid,  an 
agreement  between  them  in  writing,  the 
same  being  a  compromise  and  settlement  of 
the  matters  in  controversy  in  said  actions  be- 
tween the  parties  upon  the  terms  In  said 
agreement  set  forth,  one  of  which  terms  is 
that  a  Judgment  or  decree  shall  be  entered 
In  said  consolidated  actions  in  accordance 
with  said  compromise  and  agreement,  now, 
on  motion  of  the  parties  on  both  sides,  the 
court,  consenting  thereto,  and  proceeding  to 
render  Judgment  In  said  consolidated  ac- 
tions In  accordance  with  said  agreement  of 
compromise  and  settlement,  doth  adjudge 
and  decree,  order  and  direct,  that  tbe  defend- 
ant tbe  board  of  commissioners  of  Oxford 


have  prepared  and  issue  at  its  own  expense 
to  tbe  plalntlfC,  the  Oxford  and  Coast  Line 
Railroad  Company,  bonds  of  said  defendant 
to  the  amount  of  twenty  thousand  dollars, 
the  said  bonds  or  their  proceeds  to  be  used 
exclusively  and  applied  In  aid,  In  tbe  first 
place,  of  the  payment  and  satisfaction  of  tbe 
presoit  Indebtedness,  ccmtracts,  and  liabili- 
ties of  the  said  Oxford  and  Ooast  Line  Rail- 
road Company,  of  every  description,  and,  In 
tbe  second  place,  if  more  than  sufficient  to 
complete  such  payment  and  satisfaction,  then, 
as  to  tbe  excess.  In  aid  of  completing  the 
constmction  of  the  railroad  now  in  course 
of  constmction  by  said  Oxford  and  Coast 
Line  Railroad  Company  between  said  town 
of  Oxford  and  a  point  on  the  Durham  and 
Northern  Railroad  at  Jack  DIckerson's,  In 
tbe  county  of  Granville;  and  the  said  txmds 
to  be  each  in  the  sum  of  one  thousand  dol- 
lars, dated  August  1st,  1892,  and  due  and 
payable  the  first  day  of  August,  1922,  with 
coupons  of  Interest  attached  at  tbe  rate  of 
six  per  centum  per  annum,  and  payable 
semiannually  on  tbe  1st  day  of  February 
and  the  first  day  of  August  In  each  and 
every  year  until  paid,  and  both  bonds  and 
coupons  to  be  payable  when  due  upon  pres- 
entation at  the  office  of  the  treasurer  of  the 
said  town  of  Oxford,  In  said  town,  and  upon 
the  surrender  of  the  same,-  and  the  said 
bonds  to  purport  upon  their  face  to  be  Issued 
under  and  In  pursuance  of  chapter  315  of 
Laws  of  1891  and  chapter  21  of  the  Private 
Laws  of  1885,  and  the  election  held  April 
27,  1891,  and  the  agreement  and  settlement 
aforesaid,  and  this  Judgment  and  decree  and 
said  bonds  to  contain  a  provision  or  stipu- 
lation that  the  board  of  commissioners  of 
Oxford  shall  have  the  privilege  of  redeeming 
all  or  any  of  said  bonds  after  the  expiration 
of  ten  years  from  the  date  of  the  same,  and 
before  their  maturity  at  any  time  upon  paf- 
Ing  the  principal  and  Interest  due  and  fifty 
dollars  additional  upon  every  of  said  bonds 
so  redeemed.  And  the  court  doth  further 
adjudge  and  decree,  order  and  direct,  that, 
'  cotemporarily  with  tbe  Issue  and  d^verlng 
to  tbe  said  Oxford  and  Coast  Line  Railroad 
Company  of  the  said  bonds  to  the  amount 
of  twenty  thousand  dollars  as  aforesaid,  the 
said  Oxford  and  Coast  Line  Railroad  Com- 
pany, at  its  own  charge,  deliver  to  the  board 
of  commissioners  of  Oxford  an  Instromait 
of  writing  with  the  corporate  name  of  said 
company  signed,  and  Its  common  seal  afibced 
thereto  and  signed  by  its  president  and  sec- 
retary, by  its  dlrectl(«  and  authority,  fully 
releasing,  acquitting,  and  discharging  the 
board  of  commissioners  of  Oxford  from  ail 
liabilities  and  obligations  whatsoever  to  sub- 
scribe or  pay  anything  whatsoever  to  the 
capital  stock  of  said  Oxford  and  Coast  Line 
Railroad  Company,  or  to  issue  for  any  pur- 
pose or  any  ground  or  claim  whatsoever 
any  further  or  other  bonds  than  the  twenty 
thousand  dollars  of  bonds  aforesaid,  and 
also  fully  guarantying  and  protecting  said 


Digitized  by 


Google 


414 


SOUTHEASTERN  REPORTER,  VoL  21. 


(N.  C. 


board  of  commtasioners  of  Oxford  from  and 
against  being  called  on  or  required  at  the 
demand  of  the  said  Oxford  and  Ck>ast  Line 
Railroad  Oompany,  or  any  person  or  persons, 
party  or  parties,  whomsoever  or  whatsoever, 
to  subscribe  anything  to  the  capital  stock  of 
said  Oxford  and  Ooast  Line  RaUroad  Com- 
pany, and  from  and  against  any  liability  or 
obligation  to  pay  anything  on  account  of 
any  subscription  or  liability  to  subscribe  to 
the  capital  stock  of  the  same.  And  the 
court  doth  further  adjudge  and  decree,  order 
and  direct,  that  the  said  Oxford  and  Coast 
Line  Railroad  Company  apply  the  said  bonds 
herein  directed  to  be  issued  as  aforesaid,  or 
their  proceeds,  first  to  the  payment  and  sat- 
isfaction of  all  existing  debts,  contracts,  and 
liabilities  of  said  company  of  every  kind 
and  nature  whatsoever,  until  the  same  are 
fully  paid,  satisfied,  and  discharged;  and, 
secondly,  if  the  said  bonds  or  their  proceeds 
should  be  more  tlian  sufficient  to  pay,  satisfy, 
and  discharge  in  full  ttie  said  existing  debts, 
contracts,  and  liabilities  of  the  said  com- 
pany as  aforesaid,  then  that  the  said  com- 
pany apply  the  surplus  of  said  bonds  or  their 
proceeds  in  aid  of  tlie  completion  of  the 
railroad  now  In  course  of  construction  as 
aforesaid.  And  the  said  Oxford  and  Coast 
Line  Railroad  Company,  its  officers  and 
agents,  are  hereby  strictly  prohibited  and 
enjoined  from  using,  disposing  of,  or  apply- 
ing said  bonds  of  twenty  thousand  dollars 
herein  directed  to  be  Issued  as  aforesaid,  or 
the  proceeds  of  the  same,  or  any  part  there- 
of, to  or  for  any  other  use  or  paipoee  what- 
ever than  Is  hereinbefore  mentioned.  And  the 
court  doth  further  adjudge  and  decree,  oi> 
der  and  direct,  that  said  Oxford  and  Coast 
Line  Railroad  Company  complete  and  put  in 
operation,  or  cause  to  be  completed  and  put 
in  operation,  the  said  railroad  now  in  course 
of  construction  from  the  said  town  of  Ox- 
ford to  a  point  on  said  Durham  and  Northern 
Railroad,  at  Jack  Dickerson's,  in  Granville 
county,  as  aforesaid,  within  a  reasonable 
time  from  and  after  the  Issuing  of  said  bonds 
of  twenty  thousand  dollars  as  aforesaid.- 
And  the  court  doth  further  adjudge  and  de- 
cree, order  and  direct,  that  the  plaintlfT,  the 
Oxford  and  Coast  Line  Railroad  Company, 
pay  the  costs  of  said  actions  to  be  taxed  by 
the  clerk  of  this  court.  And,  in  case  any 
of  the  parties  shall  refuse  or  fall  In  anything 
to  comply  with  this  Judgment  or  decree,  or 
fully  to  do  and  perform  all  or  any  of  the 
things  herein  required  and  directed  to  be 
dme  and  performed  by  such  parties,  then 
the  other  parties,  or  any  of  them  Interested 
therein,  sliall  be  at  liberty  to  apply  to  the 
court 

"H.  O.  Connor,  Judge  Presiding." 

"State  of  North  Carolina,  Granville  Coun- 
ty. This  indenture,  made  and  executed  this 
3d  day  of  December,  1804,  A.  D.,  by  and  be- 
tween the  Oxford  &  Coast  Line  Railroad 
Company,  corporation,  party  of  the  first  part, 
and  the  board  of  commissioners  of  Oxford, 


corporation,  party  of  the  second,  wltnesseth: 
That  whweas,  the  party  of  the  second  pan 
did  on  August  15th,  1892,  issue  and  deliver 
to  the  party  of  the  first  part,  in  pursuance  of 
a  decree  and  Judgment  of  the  superior  court 
of  Granville  county,  at  its  July  term,  1892, 
and  in  accordance  with  the  terms  of  a  itrrit- 
ten  agreement  executed  by  the  parties  bere- 
to  on  July  25th,  1882,  twenty  coupon  bonds 
of  the  party  of  the  second  part  In  the  de- 
nomination of  one  thousand  dollars  each, 
containing  the  recitals  directed  In  said  agree- 
ment and  said  Judgment:  Now,  therefore, 
the  said  party  of  tlie  first  part,  for  and  In 
consideration  of  the  receipt  of  said  bonds, 
doth  hereby  fully  release,  acquit,  and  dis- 
charge said  party  of  the  second  part  from 
all  liabilities  or  obligations  whatever  to  sub- 
scribe or  pay  anything  whatever  to  the  capi- 
tal stock  of  said  party  of  the  first  part,  or 
to  issue  for  any  purpose,  or  any  ground  or 
claim  whatsoever,  any  further  or  other  bonds 
than  the  twenty  thousand  dollars  of  bonds 
so  agreed  to  be  issued  as  aforesaid,  and  the 
party  of  the  first  part  doth  hereby  gnarantj 
and  fully  protect  said  party  of  the  second 
part  from  and  against  being  called  on  at  the 
demand  of  the  said  party  of  the  first  part, 
or  of  any  person  or  persons,  party  or  par- 
ties, whomsoever  or  whatsoever,  to  sub- 
scribe anything  to  said  capital  stock,  and 
from  and  against  any  liability  or  obligation 
to  pay  anything  on  account  of  any  subscrip- 
tion or  liability  to  subscribe  to  said  capital 
stock  of  the  party  of  the  first  part.  The 
erasures  In  lines  three  and  four  of  page  2 
before,  made  tiefore  execution.  In  the  wit- 
ness whereof  the  said  the  Oxford  and  Coast 
Line  Railroad  Company  hath  caused  its  cor- 
porate seal  to  be  hereto  affixed,  and  bath 
caused  Its  president  and  secretary  to  sign 
their  name  hereto. 
"Tbe  Oxford  and  Coast  Line  Railroad  Co, 

"  By  A.  W.  Graham. 
I  «<>»»»'  0.»*°"'  \  •'  President 

{•"VTco      I  "A.  W.  Graham. 

*     "•»^"-     '  "President 

••  R  W.  Lssslter,  Secretary." 


"Proceedings  of  the  Board  of  Gommiasloners 

of  the  Town  of  Oxford.  N.  C,  March 

8,  1881.— Page  163. 

"State  of  North  Carolina,  GranvUle  County. 
Mayor's  Office,  March  8, 1881. 

"At  the  regular  meeting  of  the  board  of  town 
commissioners  held  this  day  there  were  pres- 
ent: Messrs.  L.  G.  Smith,  Mayor;  L.R.Uum. 
A.  W.  Graham,  John  Webb,  and  R.  T.  Smith! 
Commissioners.  B.  S.  Royster  presented  to 
the  board  a  petition  In  word  and  figures  fol- 
lowing: 'We,  the  undersigned  citizens  and 
taxpayers  in  the  town  of  Oxford,  solldtons 
for  the  welfare  of  the  town,  and  earnestly 
desirous  to  promote  the  same,  respectfully 
petition  the  board  of  commissioners  of  the 
town  of  Oxford  to  provide  for  an  election  In 
said  town  on  the  proposition  to  subscribe  the 
sum  of  $40,000  CO  build  a  railroad  from  tlie 
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town  of  Oxford  to  Sprlnghope,  or  to  aome 
point  oo  the  A.  C.  h.  R.  R.,  or  to  some  other 
R.  R.  system.  [Signed]  B.  S.  Royster,  R.  W. 
LasBlter,  Jr.,  P.  B.  WImblsh,  G.  J.  Turner, 
W.  G.  Griffin,  D.  C.  Hunt,  J.  C.  Hundley,  J. 
C.  Homer,  8.  D.  Booth,  G.  W.  Knott,  J.  M. 
Currin.  8.  M.  Bobbltt,  G.  K.  Hundley,  J.  G. 
HaU,  J.  A.  WilHams,  J.  M.  Hays,  R.  F.  Knott, 
H.  W.  Kronhelmer,  T.  D.  Waller,  H.  G.  Coop- 
«r,  J.  F.  Edwards,  A.  Crews,  W.  T.  Lyon, 
M.  Oppeilhelnier,  L.  B.  Wright*  Any  ac- 
tion on  said  petition  was  postponed  until 
after  a  meeting  of  the  incorporators  of  the 
Oxford  A  Coast  Line  R.  R.  Co. 

"F.  B.  Hays,  Clerk." 

"Proceedings  of  the  Board  of  Commissioners 

of  the  Town  of  Oxf<M:d,  N.  C,  March 

14,  1881.— Page  166. 

"State  of  North  Carolina,  Town  of  Oxford. 
Mayor's  OfBce,  March  14,  1891. 

"At  a  called  meeting  of  the  board  of  town 
conunissiona^  held  that  day  there  were  pres- 
ent: Messrs.  Louis  G.  Smith,  Mayor;  A. 
W.  Graham,  R.  T.  Smith,  L.  R.  Hunt,  John 
Webb,  Commissioners.  After  a  discussion 
of  the  subject  by  various  citizens,  it  was  or- 
dered that  an  election  be  held  on  the  25th 
day  of  May,  1891,  to  decide  upon  the  ques- 
tion as  to  whether  the  town  of  Oxford  shall 
vote  to  issue  bonds  to  the  amount  of  forty 
thousand  dollars  ($40,000),  to  subscribe  to  the 
capital  stock  of  the  Oxford  &  Coast  Line  R. 
K.  Co.,  and  that  the  money  so  raised  be  used 
in  building  that  portion  of  the  said  road  in 
GianylUe  county.  F.  B.  Hays,  Clerk." 

"Proceedings  of  the  Board  of  Commissioners 

of  the  Town  of  Oxford,  N.  C,  March 

24,  1881.— Page  168. 

"State  of  North  Carolina,  Town  of  Oxford. 
Mayor's  Office,  March  24,  1891. 

"At  a  called  meeting  of  the  board  of  town 
commissioners  held  this  day  there  were  pres- 
ent: Messrs.  Louis  G.  Smith,  Mayor;  A.  W. 
Graham,  R.  T.  Smith,  John  Webb,  Commis- 
sioners. Messrs.  R.  W.  Lasslter,  Jr.,  and  J. 
O.  Hal],  a  special  committee  from  the  Com- 
monwealth Club,  petitioned  the  board  to 
change  the  time  for  holding  the  election  on 
the  question  of  the  town  subscribing  forty 
thousand  dollars  to  the  capital  stock  of  the 
O.xford  and  Coast  Line  Railroad  from  the 
25tb  day  of  May  to  the  27th  day  of  April 
next.  It  was  so  ordered.  At  said  election 
those  who  favor  said  proposition  shall  vote 
a  ballot  with  the  word  'Approved'  thereon; 
those  opposed  shall  vote  a  ballot  with  the 
words  'Not  Approved'  thereon.  The  mayor 
was  requested  to  appoint  a  registrar  and  in- 
epectoTs  of  election,  both  for  the  said  rall- 
K>ad  electtOD  and  for  the  regular  annual  mu- 
nicipal election  to  be  held  the  first  Monday  In 
May  nest,  when  a  mayor  and  seven  commls- 
eloners  will  be  elected.  Mr.  Graham  was 
appointed  a  committee  to  have  printed  and 
distributed  among  the  electors  of  the  town 


about  one  hundred  hand  bills,  notifying  them 
of  the  change  In  the  date  of  the  railroad 
election.  No  further  business  offering,  the 
board  adjourned. 

*'C.  B.  Leach,  Clerk  pro  tern." 

"Prqfeedlngs  of  the  Board  of  Commission- 
era  of  the  Town  of  Oxford,  N.  C.  April 
19,   1892.— Pages  246  and  247. 

"State  of  N<Mrtb  Carolina,  Granville  County. 

Entered  on  April  19,  1892.     Mayor's 

Office,   August  4,   1801. 

"At  an  adjourned  meeting  of  the  town  com- 
missioners held  on  August  4,  1891,  in  may- 
or's office,  there  were  present:  J.  S.  Brown, 
Mayor  >pro  tem.;  B.  T.  Smith,  R.  F.  Knott 
J.  H.  Bullock,  CommisBloners.  Ordered, 
that  the  following  paper  be  spread  on  town 
record,  as  follows:  Whereas,  on  the  2Tth 
day  of  April,  1891,  It  was  ordered  by  the 
board  of  commissioners  of  the  town  of  Ox- 
ford to  submit  to  the  qualified  voters  of  the 
town  the  question  of  subscribing  the  sum 
of  forty  thousand  dollars  to  assist  In  building 
the  Oxford  &  Coast  Line  Railroad;  and 
whereas,  at  the  election  h^d  on  the  27th 
day  of  April,  1891,  the  said  question  was  sub- 
mitted to  the  voters  of  said  town,  and  oat 
of  a  registered  vote  of  •  •  •  it  was  found 
tliat  323  votes  had  been  cast  'Approved,'  and 
15  votes  had  been  cast  'Not  Approved,'  which 
was  a  clear  majority  of  the  qualified  regis- 
tered vote  of  said  town;  and  whereas,  the 
result  of  said  election  was  duly  declared  in 
front  of  the  courthouse  door  In  Oxford,  on 
the  28th  day  of  April,  1891,  by  W.  H,  White, 
registrar,  and  the  poll  holders  of  said  elec- 
tion, and  was  duly  recorded  (on  the  19th 
day  of  August,  1891)  hi  the  minutes  of  the 
board  of  commissioners:  Now,  therefore,  be 
it  resolved,  that  the  bonds  of  the  town  of 
Oxford,  to  the  amount  of  forty  thousand 
dollars  of  the  denomination  of  one  thousand 
dollars  each,  payable  on  the  1st  day  of  De- 
cember, 1921,  with  interest  not  exceeding  six 
per  cent  per  annum,  payable  on  the  Ist  days 
of  June  and  December  each  and  every  year 
until  maturity,  with  the  right  to  the  town, 
after  10  years,  upon  3  months'  notice  in  some 
newspaper  published  in  the  town  of  Oxford 
and  the  cities  of  Baltimore  and  New  'Xork, 
to  redeem  said  bonds  upon  paying  the  sum 
of  $1,050  and  the  accrued  Interest  on  each 
bond,— be  immediately,  and  upon  a  comple- 
tion of  a  contract  by  the  authorities  of  the 
Oxford  &  Coast  Line  Railroad  for  the  con- 
struction of  the  same,  that  the  same  be  de- 
livered to  the  president  of  said  railroad  com- 
pany to  aid  or  assist  in  building  said  rail- 
road. And  that  whatever  proportion  of  said 
forty  thousand  dollars  is  used  in  building 
and  equipping  said  road  shall  be  considered 
a  subscription  to  the  capital  stock  of  said 
railroad,  and  a  certificate  shall  be  issued  to 
the  town  of  Oxford  for  stock  to  said  amount 
The  reason  this  part  of  the  meeting  held 
on  the  4th  of  August  was  not  put  on  town 
record  at  proper  time.  It  was  lost,  and  was 
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not  fonnd  nntll  a  few  days  before  tbia.    It 
was  put  on  as  soon  as  It  was  found. 

"G.  P.  Fleming,  Clerk." 

"Proceedings  of  tbe  Board  of  Commissioners 

of  tlie  Town  of  Oxford,  N.  C,  An- 

ffust  3,  1892.— Page  290. 

"North  Carolina,  Oranyllle  County.    Mayor's 
Office.  August  S,  1892. 

"At  a  called  meeting  of  the  board  of  com- 
missioners held  this  day  there  were  present: 
Messrs.  A.  A.  Hicks,  Mayor;  J.  M.  Currln, 
W.  L.  Mitchell,  C.  D.  Osbom,  J.  Q.  HaU,  J. 
F.  Edwards,  Commissioners.  *  •  •  Or- 
dered, («  motion  of  Mr.  Edwards,  that  the 
receipt  of  the  Oxford  &  Coast  Line  R.  R.  Co. 
be  spread  on  town  record.  The  receipt  Is 
as  follows,  to  wit:  'Received,  August  15, 
1892,  of  A.  A.  Hicks,  Esq.,  mayor  of  the 
town  of  Oxford,  North  Carolina,  twenty 
bonds  of  the  denomination  of  one  thousand 
dollars  each,  bearing  interest  at  the  rate  of 
six  per  cent,  per  annum,  semiannually,  pay- 
able on  the  first  days  of  February  and  Au- 
gust of  each  year,  principal  due  on  the  first 
day  of  August,  1922.  Said  bonds  having 
been  authorized  and  Issued  under  and  by 
virtue  of  a  resolution  of  the  board  of  com- 
missioners of  the  town  of  Oxford,  and  a 
Judgment  of  the  superior  court  of  Granville 
county,  rendered  at  the  July  tenn,  1892,  in 
the  case  of  the  Oxford  &  Coast  Line  R.  R. 
Co.  against  the  board  of  commissioners  and 
the  mayor  of  the  town  of  Oxford.  [Signed] 
Oxford  &  Coast  Line  R.  R.  Co.,  by  Wm.  P. 
Beasley,  President,  H.  O.  Herndon,  Treas- 
urer.'   •    •    ♦ 

"G.  P.  Fleming,  Town  CleA." 

"Proceedings  of  the  Board  of  Commlsslonrav 

of  the  Town  of  Oxford,  N.  C,  March 

16,  1893.— Page  313. 

"North  Carolina,  Granville  County.    Oxford. 
Mayor's  Office,  March  16,  1893. 

"Called  meeting  ot  the  board  of  town  com- 
missionov  held  this  day.  There  were  pres- 
ent: A.  A.  Hicks,  Mayor;  J.  G.  HaU,  E. 
T.  White,  0.  D.  Osbom,  W.  L.  MltcheU,  J. 
F.  Edwards,  G.  A.  Coggeshall,  3.  M.  Currln, 
Commissioners.  A.  W.  Graham  addressed 
the  board,  and  asked  them  to  Issue  an  order 
on  the  town  treasurer  for  six  hundred  dol- 
lars, with  which  to  pay  coupons  on  O.  &  C. 
L.  R.  R.  bonds.  On  motion  of  G.  A.  Cogges- 
hall, the  clerk  was  instructed  to  issue  an 
order  on  the  Town  treasurer,  payable  six 
months  after  date,  for  six  hundred  dollars, 
to  A.  W.  Graham,  attorney,  to  pay  coupons 
now  due  on  O.  &  C.  L.  Railroad  bonds. 

"B.  T.  Crews,  Clerk  to  Board." 

The  following  are  the  portions  of  the  stat- 
utes and  ccwstltutloa  to  which  reference  Is 
mode  in  the  opinion: 

Acts  1891,  c.  810,  i  10:  "That  whenever  any 
county,  city,  town  or  township  shall  issue 
bonds  to  aid  In  building  said  Oxford  &  Coast 
Line  Railroad,  the  money  derived  from  tax- 


ation of  said  railroad  within  said  county  shall 
be  applied  to  the  i>ayment  of  the  Interest  on 
said  bonds  so  long  as  they  shall  remain 
outstanding,  and  in  the  event  that  two  or 
more  citleB,  towns  or  townships  in  any  coun- 
ty shall  issue  bonds  as  aforesaid,  then  the 
money  derived  from  the  toxatlcm  of  said  rail- 
road within  said  county  shall  be  applied  to 
the  Interest  on  said  bonds  in  proportion  to 
the  amount  of  bonds  so  issued  by  said  cities, 
towns  or  townships  as  aforesaid."- 

Acts  1885,  c.  21,  i  80  (Prlv.  Laws):  "That 
among  the  powers  hereby  conferred  on  the 
board  of  commissioners  [of  the  town  of  Ox- 
ford] they  may  borrow  money  only  by  the 
consent  of  a  majority  of  the  qualified  regis- 
tered voters,  which  consent  shall  be  obtained 
by  a  vote  of  the  citiE^is  of  the  corporation 
after  30  days  public  notice,  at  which  time 
those  who  consent  to  the  same  shall  vote 
'Approved'  and  those  who  do  not  consent 
shall  vote  'Not  Approved';  they  shall  provlds 
water,  provide  for  repairing  and  cleaning 
the  streets,  reg;ulate  the  market,  take  all 
proper  means  to  prevent  and  extinguish  fires, 
make  regulations  to  cause  the  due  observ- 
ance  of,  Sunday,  appoint  and  regulate  town 
watches,  suppress  and  remove  nuisance^ 
preserve  the  health  of  the  town  from  conta- 
gious and  infectious  diseases,  appoint  consta- 
bles to  execute  such  precepts  as  the  mayor 
or  other  persmis  may  lawfully  issue  to  them 
to  preserve  the  peace  and  ordor  and  execute 
the  ordinances  of  the  town,  and  shall  appoint 
and  provide  for  the  pay  and  prescribe  the 
duties  of  all  such  officers  as  may  be  deemed 
necessary;  they  shall  have  the  right  to  regu- 
late the  charge  for  the  carriage  of  posons, 
baggage  and  freight  by  omnibus  or  other 
vehicle,  and  to  issue  license  to  omnibuses, 
hacks,  drays  or  other  vehicles  used  for  trans- 
pwtation  of  perxHiB  or  things  tor  hire." 

Const  art  7,  |  7:  "No  county,  dty,  town, 
or  other  municipal  corporation  shall  contract 
any  debt  pledge  its  faith  or  loon  its  credit 
nor  shall  any  tax  be  levied  or  collected  by 
any  officers  of  the  same,  except  for  the  nec- 
essary expenses  thereof,  unless  by  a  vote  of 
the  majority  of  the  qualified  voters  therein.'' 

J.  S.  Manning,  Shepherd  A  Busbee  and 
W.  J.  Leake,  for  plaintiff.  W.  A.  Guthrie  and 
Edwards  &  Royster,  for  defendants. 

AVERY,  J.  If  an  action  bad  been  brousht 
by  a  taxpayer  of  the  town  of  Oxford  to  en- 
join the  issue  of  bonds  In  payment  of  Its 
subsa'iptiou  to  the  Oxford  &  Coast  Line 
Railroad  Company,  any  final  Judgment  upon 
the  merits  would  have  operated  as  an  estop- 
pel both  upon  other  taxpayov  ot  the  town 
and  the  municipality  its^f.  2  Bladt  Jnigm. 
i  684.  In  two  actions  brought  by  that  com- 
pany against  the  mayor  and  commiasionait 
of  Oxford,  asking  for  mandamus  to  compti 
the  issuing  of  a  subscription  of  |40,000  In 
bonds  to  the  capital  stock  of  the  company, 
in  which  a  conti-oversy  arose,  among  other 
matters,  as  to  the  authority  to  make  such 
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subscription,  a  compromise  decree,  drawn  In 
pnrsnance  of  a  preTlons  agreement  between 
the  partlee,  waa  entered  In  the  two  suits,  oon> 
golidated  hj  order  of  the  court  Into  one, 
whereby  the  town  was  rdeased  from  further 
liability  upon  the  issue  of  $20,000  Instead  of 
IM0,000  In   Its  bonds  payable  to  the  com* 
pany,  and  upon  surrendering  Its  right  to  call 
tor  certificates  of  stock  In  the  company  ta 
the  amoimt  of  $40,000.     If  the  decree  con- 
cluded the  town  from  questioning  the  yalld- 
Ity  of  the  bonds,  the  estoppel  would  be  as 
effectual  in  favw  of  the  plaintiff,  who  sues 
upon  past-due  coupons  of  which  it  la  the 
oivner,  as  if  the  action  were  brought  by 
the  railroad  company.    OAomson  t.  Liee  Co., 
3  Wall.  827.     Prior  to  the  passage  of  Act 
1874-76,  c.  178  (Code,  i  674),  an  agreement 
to  receive  a  part  In  lieu  4^  the  whole  of  a 
debt  due  was  held  to  be  a  nudum  pactum  as 
te  all  in  excess  of  the  sum  actually  paid. 
Currie  t.  Kennedy,  78  N.  a  91;   Hayes  v. 
Oayldaon,  70  N.  C.  673;  Mitchell  t.  Sawyer, 
71  N.  C.  70;   liore  ▼.  Johnson,  72  N.  C.  416. 
But  where  such  agreements  liave  been  made 
since  the  act  was  passed  they  are  deemed  to 
have  I>een  entered  Into  In  as  full  contempla* 
tlon  of  its  proYlslons  as  though  It  had  been 
Incorporated  into  the  contract     Kotmce  v. 
KuaseU,  108  N.  O.  181,  9  S.  B.  816.    Indeed, 
ind^tendoit    of    statutes,   whne    disputed 
claims  have  been  preferred  against  it,   "a 
town  may  ma&e  a  contract  with  a  creditor 
whereby  the  latter  agrees  to  discount  or 
throw  oB  a  portion,  and  such  an  agreement 
[says  Judge  Dillon]  is  founded  upon  a  suffi- 
cient consideration,  and  will  be  enforced." 
1   DHL    Mun.   Corp.  f  477;    Inhabitants   of 
BaUeyriUe  y.  LoweU,  20  Me.  178;    Amy  t. 
Xaxins  I»>t,  114  U.  B.  387,  6  Sup.  Ct  895. 
In  our  case  there  wa«  mutual  considerations 
which,  it  would  seem,  would  have  given  vl- 
tality  to  the  contract  and  made  it  enforce- 
able even  at  common  law.    The  town  surrot- 
dered  its  claim  to  $40,000  In  cerUflcates  of 
capital   stock  In  consideration  of  being  re- 
leased from  its  obUgation  tu  issue  40  Instead 
of  20  $1,000  iMnds  to  the  nUlroad  company. 
We  can  see  no  fo-ce  In  the  contention  that 
the  failure  to  deliver  a  release  in  accord- 
ance with  the  decree  in  any  way  affects  its 
validity,  when  It  does  not  appear  that  the 
railrooii  company  ever  refused  or  neglectea 
on  denoand  to  execute  It    The  town  cannot 
take  advantage  of  the  laches  of  Its  author- 
ities in  failing  to  demand  its  execution.  In  or- 
der to  repudiate  their  debt  If  It  is  valid. 
The    plaintiff  was   warranted  in  assuming 
that  tlie  town  had  dmnanded  its  execution, 
and  was  not  bound  to  look  behind  the  decree 
to  ascertain  whether  it  Imd  exercised  com- 
mon   prudence  In  protecting  itself.     These 
20  trands  recite  that  tliey  are  issued  In  pur> 
suance  of  the  power  and  authority  granted 
in  chapter  4U  of  the  Code  (chapter  SIS,  Acts 
1891.  and  secUon  30,  c  21,  Acts  1885,  being 
the  charter  of  the  town),  and  also  by  virtue 
of  an   election  held  as  provided  tot  in  the 
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acts  referred  to,  and  in  accordance  with  the 
compromise  decree  ih  the  cases  to  which  we 
have  ref^red.  It  Is  conceded  without  queb-- 
tlcnt  that  no  municipal  corporatlcm  Is  au- 
thorized to  Issue  bonds  unless  the  power  t» 
do  so  Is  granted  either  in  express  terms  or 
by  necessary  implication  by  the  legislature, 
^e  unavoidable  Implication  arising  from 
section  10,  c.  315,  Laws  1891  (the  charter  of 
the  company).  Is  tliat  It  was  the  Intention  of 
the  legislature  to  empower  "counties,  cities, 
towns,  and  townships"  to  Issue  bonds  to  aid 
In  building  the  road,  and  to  compel  eithes 
corporate  body  that  might  lend  Its  credit  In 
that  way  to  pay  all  such  tax  as  It  might 
collect -on  the  franchise  and  proi>erty  of  the 
completed  road  In  payment  of  the  Interest 
accruing  thereon.  But  It  Is  insisted  that 
the  power  cannot  be  exercised  In  the  face 
of  the  prohibitory  provision  of  the  constitu- 
tion (article  7.  t  7)  unless  the  authority  to 
loan  its  credit  received  the  sanction  of  a 
majwity  of  the  quallfled  voters  of  the  mu- 
nicipality, and  that  It  Is  as  essential  to  the 
validity  of.  the  bonds  that  the  legislature 
should  In  express  terms  authorise  the  elec- 
tion, and  require  specifically  a  vote  of  a 
majority  of  the  qualified  voters,  as  that  it 
should  empower  the  town  to  aid.  It  is  ad- 
mitted to  be  an  essential  prerequisite  to  the 
validity  of  such  bonds  that  the  leglslatmre 
should  grant  the  power  to  aid,  and  that  the 
majority  of  the  quallfled  voters  should  sig- 
nify their  approval  by  their  ballots  cast  The 
machinery  for  asco-tainlng  the  will  of  the 
electors  Is  a  secondary  consideration.  The 
main  purpose  was  to  prohibit  the  imposition  * 
of  a  tax  for  certain  objects  without  the  as- 
sent of  a  majority  of  the  quallfled  voters. 
The  act  of  1891,  in  Hamming  that  coimtles, 
towns,  and  townships  may  subscribe,  im> 
plledly  manifests  a  purpose  on  the  part  of 
the  legislature  to  allow  municipalities  "to  is- 
sue  bonds  to  aid  in  building"  this  railroad, 
and  leaves  them  at  liberty  to  aid  as  may 
seem  to  them  best  and  by  implication  to  do 
what  they  were  expre»ly  allowed  to  do  In  the 
charter  of  the  Oxford  &  ClarksviUe  road,— 
either  make  donation  or  subscriptions.  The 
statute  puts  no  restriction  upon  the  town  as 
to  the  manner  of  Issuing  its  bonds  in  aid  of 
the  constructicm,  leaving  them  to  donate  or 
subsci-ibe,  at  their  option,  with  the  approval 
of  the  requisite  number  of  voters.  In  the  case 
of  Wood  V.  Town  of  Oxford,  97  N.  O.  233,  2 
8.  £.  653,  Justice  Merrlmon,  speaking  of 
the  contention  that  the  provision  In  the  rail- 
road charter  that  If  a  majority  of  the  votes 
cast  were  favorable  the  town  would  be  au- 
thorized to  issue  the  bonds  was  unconstitu- 
tional, said:  "It  may  be  that  the  statute  con- 
templated that  if  a  simple  majority  of  the 
qualifleu  voters  voting  shall  be  in  favor  of 
such  donation,  this  shall  be  sufficient  to  an- 
thcnrize  It  to  be  made.  This  is  questionable, 
but  we  need  not  decide  whether  it  so  pro- 
vides or  not  becatise  the  purpose  to  allow 
such  donation  to  be  made  is  manifest,  and 
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It  appears  In  the  case  before  us  that  a  clear 
tuajM'lty  of  all  tbe  qualified  voters  of  the 
town  of  Oxford  voted  in  favor  of  the  pro- 
posed donation  of  forty  thousand  dollars  In 
question,  thus  certainly  meeting  the  essen- 
tlal  prerequisites  provided  by  the  statute, 
and  observing  the  provisions  of  the  constitu- 
tion (article  7,  {  7),  forbidding  towns  and  other 
municipal  corporations  to  make  a  debt,  ex- 
cept, etc.,  unless  by  a  vote  of  a  majority 
of  the  qualified  voters  therein,  and  likewise 
observing  the  requirements  of  the  charter  of 
the  town."  It  is  now  well  settled  that  un- 
der the  constitutional  provision  a  majority 
of  the  qualified  voters  Is  necessary,  and,  In 
the  absence  of  proof  to  the  contrary,'  a  ma- 
jority of  the  registered  voters  will  be  deemed 
a  majority  of  the  qualified  voters.  Rlgsbee 
V.  Durham,  98  N.  C.  81,  3  S.  B.  749. 

The  purpose  of  the  legislature  to  authorize  the 
issue  in  our  case  in  order  to  aid  in  any  way 
they  might  deem  best  Is  apparent  The  fact 
that  a  majority  of  the  qualified  voters  have 
cast  their  ballots  in  favor  of  extending  aid  by 
subscription  is  undisputed.  If  It  Is  not  ad- 
mitted, the  records  of  the  town  show  that 
a  proposition  to  allow  the  municipality  to 
lend  its  aid  by  the  issue  of  bonds  was  sub- 
mitted after  80  days'  notice,  and  a  majority 
■of  the  qualified  registered  electors  signified 
their  assent  by  voting  "Approved,"  and  it 
■is  settled  tliat  such  a  record  Is  conclusive 
•evidence  that  the  will  of  the  majority  was 
«o  expressed.  Norment  v.  Charlotte,  85  N. 
•C.  387;  Cain  v.  Commlsslonera,  86  N.  C.  8; 
.Southerland  v.  City  of  Goidsboro,  96'  N.  C. 
52,  1  S.  B.  760;  Duke  v.  Brown,  96  N.  C. 
127,  1  S.  E.  873;  McDowell  v.  Construction 
Co.,  96  N.  0.  614,  2  S.  B.  361;  Rlgsbee  v.  Dur- 
ham, 98  N.  O.  81,  3  S.  E.  749.  In  some  of 
the  cases  which  we  have  cited  it  is  declared 
by  the  court  to  be  immaterial  that  the  act 
providing  thb  machinery  for  ascertaining  the 
wishes  of  the  qualified  voters  had  provided, 
in  direct  confilct  with  the  constitution  as 
construed  by  the  court,  that  a  majority  of 
the  votes  cast  should  be  sufficient.  These 
decisions  rest  upon  the  ground  that  the  two 
evils  intended  to  be  guarded  against  were 
the  using  of  tbe  credit  of  municipal  corpora- 
tions—First, without  the  assent  of  the  leg- 
islature clearly  given;  and,  second,  without 
the  approval  of  a  majority  of  the  qualified 
voters  fairly  ascertained.  It  was  this  broad 
view  which  Inspired  the  intimation  that  ei- 
ther section  30  of  the  charter  of  Oxford,  a 
section  of  a  railroad  cliarter  which  was  de- 
clared in  part  unconstitutional,  or  the  con- 
stitutional provision  itself  In  connection  with 
the  general  election  law,  would  be  sufficient 
to  authorize  an  election  to  ascertain  the  will 
of  the  voters,  where  the  assent  of  the  legis- 
lature that  the  municipality  might  create  a 
debt  had  been  clearly  given.  In  Wood  v. 
Town  of  Oxford  the  court  said  (after  what 
has  already  been  quoted  from  the  opinion): 
"As  the  purpose  of  the  legislature  to  allow 
such  donations  to  be  made  is  clear  and  ex- 


press, It  Is  sufficient  If  the  condition  upon 
which  it  might  be  made  has  certainly,  in  the 
most  adverse  view  of  the  proposition  as  to 
the  vote,   happened."    In  any  aspect,  it  Is 
beyond  question  that  the  requisite  constttu- 
tional   majority   has  approved   of  wliat  the 
legislature  flrst  clearly  assented  to,— lending 
the  aid  of  the  town  by  issuing  its  bonds  to 
the  building  of  the  railroad.     With  the  leg- 
islative permission  to  so  use  its  credit  we 
see  no  reason  why  the  necessary  implication 
should  not  follow  tliat  the  town  might  as 
certain  the  wishes  of  the  voters  in  a  way 
provided  in  the  charter  for  the  purpose  of 
borrowing   money   in    compliance   with   tbe 
same  section  of  the  organic  law,  or,  in  the 
absence  of  such  special  provision,  under  the 
general    law    governing    elections    held   for 
municipalities;    the  natural  inference  being, 
when  an  election  is  authorised,  that  it  is  to 
be  held  In  the  usual,  if  some  unusual  mode 
is  not  provided.    Where  legialatlve  sanction 
is  given,  and  the  will  of  the  majority  of 
qualified  voters  is  actually  ascertained,  it  is 
certain  that  the  danger  line  has  not  lieen 
crossed,  so  as  to  wrongfully  subject  munic- 
ipalities to  the  burden  of  a  debt  for  any 
purpose    except    necessary    expenses.     Tbe 
Imperative   requirement  of  the   eonstltntion 
is  that  there  shall  be  a  concurrence  of  tbe 
legislative  and  tne  popular  will;   tbe  former 
evidenced  by  a  grant  of  authority  to  vote, 
the  latter  by  the  record  that  a  majority  of 
the  qualified  voters  have  cast  the  ballots  in 
favor   of   creating   the   debt     Whether   the 
legislative  purpose  is  expressed  <»'  may  be  fair- 
ly implied  from  the  language  of  the  statute  Is 
immaterial,— 1  Dill.   Mun.  Corp.   |  8»  (55); 
Clark  V.  City  of  Des  Moines,  87  Am.  Dec. 
423,— as  is  the  question  whether  the  election 
is  conducted  under  statutes  passed  for  tlie 
particular  purpose,   or,   In   the   absence  of 
such   special  provision,  under  the    general 
election .  law  enacted   for  the  town   or   for 
counties  generally,  so  that  the  sense  of  the 
voters  is  unquestionably  and  fairly  ascer- 
tained.   The  power  to  subscribe  being  given, 
the  fair  implication  was  that  the  legislature 
intended  that  the  use  of  the  machinery  pro- 
vided generally  for  taking  a  vote  to  antborize 
the  borrowing  of  money  might  be  used.     The 
principle  of  strict  construction  is  never  "car- 
ried to  such  an  unreasonable  extent  as  to 
defeat  the  legislative  purpose  taixty  appear- 
ing upon  the  entire  charter  or  enactment." 
If  the  special  provision  for  holding  an  elec- 
tion in  a  town  or  county  falls  to  provide  in 
detail  the  mode  or  what  is  in  common  par- 
lance called  the  "machinery"  for  conducting 
it  it  must  be  inferred  tliat  the  legislature^ 
intended  that  general   election  laws    might 
be  resorted  to  to  fill  in  the  hiatus,  and  not 
that  the  legislative  will  should  be  thwarted 
or  defeated  by  any  such  omission. 

The  case  of  Brenham  v.  Bank.  144  IT.  S. 
173,  12  Sup.  Ct  559,  which  was  reUed  upon 
by  the  defendant  is  cleariy  disttngalsliable 
from  that  at  bar.    If  the  only  authority  for 
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iMninj;  the  bonds  that  gave  rise  to  this  con- 
troveray  were  the  proviBlona  in  the  charter 
empowering  the  town  to  borrow  money,  It 
would  be  a  case  In  point  Bnt  we  have  already 
adrerted  to  the  fact  that  the  charter  of  the 
railroad  company  (section  10,  c.  815,  Laws 
1891)  expressly  contemplates,  and  by  impli- 
cation aothorbses,  the  Issuing  of  bonds  by 
the  town  to  aid  in  the  building  of  the  road 
(not  simply  the  borrowing  of  money  by  such 
towns  for  corporate  parpoaes),  and  that.  In 
accordance  with  a  familiar  rule  of  construc- 
tion, all  statutes  bearing  upon  the  subject 
most  be  construed  in  pari  materia.  Erery 
doubt  must  be  resolved  in  favor  of  the  con- 
stitutlonallty  of  any  act  passed  by  the  leg- 
islature (State  T.  Moore,  104  N.  C.  743,  10 
S.  E.  183);  and  upon  the  same  principle, 
where  the  assent  of  the  legislature  to  the 
creation  of  a  municipal  debt  has  been  given 
by  talT  implication,  it  would  be  "sticking  in 
the  bark"  to  render  such  expression  of  its 
will  nugatory  by  insisting  that  special  elec- 
tion machinery  should  have  been  pnovlded 
for  aBcertalning  the  popular  feeling,  when 
general  laws  can  be  made  to  subserve  the 
purpose.  It  must  be  conceded  that  the  re- 
sult of  the  election  cannot  be  drawn  in  ques- 
tion in  this  collateral  proceeding  if  the  law 
authoriiEed  the  holding  of  it  McDowell  v. 
Construction  Co.,  supra. 

Pretermitting  the  question  whethw  the  court 
could  look  beyond  the  compromise  Judgment 
for  the  pnriwse  of  determining  whether  the 
statute  authorized  the  holding  of  the  election, 
we  have  preferred  to  declare  that  the  town 
was  In  fact  authorized  by  fair  implication 
of  law  to  bold  it  The  purchaser  of  such 
coupons  as  those  sued  upon  must  so  far  act 
upon  the  notice  contained  In  the  recitals,  as 
a  general  rule,  as  to  examine  the  statutes  re- 
ferred to,  and  ascertain  at  his  peril  whether 
the  essential  prerequisites  to  the  validity  of 
the  bonds  have  been  met  both  by  legislative 
and  popular  action.  We  hold  that  upon  a 
fair  construction  of  the  organic  law  and 
pertinent  statutes,  and  their  application  to 
the  facts  of  this  case,  there  has  been  a  suf- 
ficient compliance  with  the  essential  require- 
ments of  the  law  to  render  the  election  valid. 
We  think,  therefore,  that  the  court  erred  in 
holding  that  the  plaintiff  was  not  entitled  to 
recover,  and  the  Judgment  of  nonsuit  must 
be  set  aside,  and  a  new  trial  granted. 

Defendant's  Appeal  In  Same  Case. 

The  flurts  are  stated  in  the  foregoing  ap- 
peal. The  defendant  objected  to  the. Judg- 
ment ot  nonsuit  and  insisted  upon  the  right 
of  the  town  to  demand  a  verdict  and  Judg- 
ment thereon,  and  appealed  from  the  judg- 
ment on  that  grotmd. 

Tlie  defendants,  further  answering  by  way 
of  defmse  to  said  action,  say: 

"(1)  That  section  5  of  acts  ot  the  general 
assembly  of  North  Oarollna,  entitled  'An  act 
to  Incorporate  the  Oxford  and  Coast  Line 
Railroad  0>mpany,'  and  latlfled  the  5th  day 


df  March,  A.  D.  1891,  which  Is  In  complaint 
mentioned  and  referred  to,  provided,  among 
other  things,  that  upon  the  subscription  of 
five  thousand  dollars  of  the  stock  and  the 
election  of  directors  as  therein  Is  mentioned 
said  company  should  be  deemed  and  held 
fully  organized  for  all  pvuiKMes,  and  might 
proceed  to  carry  out  the  objects  of  their  char- 
ter; and  the  def^idauts  further  say,  upon 
Information  and  belief,  that  while  it  is  true 
that  prior  ,to  the  pretended  organization  of 
said  company  hereinafter  mentioned,  to  wit, 
on  or  about  the  12th  day  of  March,  1891,  the 
amount  of  fifty-four  hundred  dollars  or  there- 
about was  in  form  and  appearance  subscribed 
(all  by  private  individuals)  to  the  capital 
stock  of  said  company,  yet  that  said  subscrip- 
tions, or  nearly  all  of  them,  were  not  in  good 
faith,  but  were  made  with  an  agreement  or 
understanding  between  said  subscribers  gen- 
erftUy  that  each  should  pay  in  on  account 
of  his  said  anbscription  the  sum  of  ten  dol- 
lars only,  for  the  purpose  of  meeting  ex- 
penses preliminary  to  the  commencement  of 
the  construction  of  said  railroad,  and  should 
never  be  called  on  or  required  to  pay  any- 
thing more  on  account  of  said  subscriptions, 
it  being  the  Intention  of  said  subscribers  in 
making  said  subscriptions  merely  to  enable 
them  to  effect  a  pretended  organization  of 
said  company  with  an  appearance  of  legality 
and  of  a  compliance  with  the  provisions  of 
said  charter;  and  that,  notwithstanding  there 
had  not  been  bona  fide  subscribed,  and  so 
not  really  subscribed,  to  the  capital  stock  of 
the  said  company,  the  sum  of  five  thousand 
dollars,  as  required  by  said  charter,  before 
said  .company  could  be  legally  organl^sed,  yet 
the  said  subscribers,  or  some  of  them,  pro- 
ceeded to  make  and  did  m^ke  a  pretended 
organization  of  said  company  by  an  election 
of  directors;  and  that  afterwards  all  said 
subBcribers,  with  two  exceptions,  refused  and 
failed  to  pay  anything  further  on  their  said 
subscriptions,  upon  the  ground  of  the  agree- 
ment and  understanding  aforesaid,  and,  in- 
deed, were  not  called  on  to  pay  anything  in 
addition  to  the  ten  dollars  aforesaid,  until 
after  the  board  of  commissioners  of  Oxford 
refused  to  issue  the  said  bonds  of  forty  thou- 
sand dollars,  which  said  company  claimed 
they  were  bound  to  do,  in  pursuance  of  said 
election  mentioned  in  the  complaint,  and  that 
said  subscribers  were  then  called  on  to  pay 
their  said  subscriptions,  and  refused  and 
failed  to  pay  the  same,  although  they  were 
threatened  with  a  suit  or  suits  to  compel 
them  to  do  so;  and  the  defendants  further 
say  they  deny  that  the  Oxford  and  Coast 
Line  Railroad  Company  mentioned  in  the 
complaint  and  which  is  the  same  that  was 
so  pretended  to  be  organized  as  aforesaid, 
was  ever  duly  or  legally  organized  under 
said  act  of  the  5tb  of  March,  1891,  or  was 
at  the  time  of  the  issuing  of  the  bonds,  so 
called,  mentioned  in  the  complaint,  or  is  a 
l^rally  constituted  and  valid  corporation,  and 
was  not  nor  Is  entitled  to  receive  payment 
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of  subscriptions  to  the  capital  stock  of  safd 
Oxford  and  Ck>ast  line  Company  cbartered 
by  said  act 

"(2)  The  d^endants  further  say  they  deny 
that  chapter  49  of  the  Code  of  North  Caro- 
lina, or  the  election  mentioned  In  the  com- 
plaint, authorized  any  subscription  to  the 
capital  stock  of  said  Oxford  and  Coast  Line 
Railroad  Company,  or  the  Issue  of  any  bonds 
for  such  purpose  by  the  board  of  commission- 
ers of  Oxford,  or  that  said  chapter  49  of  the 
Code  of  North  Carolina,  or  any  of  said  acts 
of  the  general  assembly  of  North  Carolina, 
authorized  or  provided  for  the  holding  of 
said  election,  or  that  the  same  was  ordered 
or  held  by  any  authority  of  law.  And  the 
defendants  further  say  that,  however  the  said 
bonds,  so  called,  may  purport  to  have  been 
issued,  the  defendants  deny  that  in  point  of 
fact  they  were  Issued  in  pursuance  of  any 
powers  or  authority  granted  by  said  chapter 
49  of  the  Code  of  North  Carolina,  or  in  pur- 
suance of  any  authority  granted  by  any  of 
the  acts  of  the  general  assembly  of  North 
Carolina  in  said  complaint  mentioned  and  re- 
ferred to,  or  in  pursuance  of  said  election, 
but  that  they  were  really  and  truly  issued  in 
pursuance  of  said  agreement  of  compromise 
and  consent  Judgment  or  decree  only.  And 
the  defendants  further  say  that  the  only  elec- 
tion authorized  and  provided  for  In  said  char- 
ter of  said  town  of  Oxford  is  an  election  for 
the  election  of  ofScers  as  therein  Is  set  forth, 
and  that,  even  if  the  provisions  of  said  char- 
ter of  said  town  of  Oxford  could  be  consid- 
ered as  Including  such  an  election  as  tliat 
mentioned  In  said  complaint  (which  the  de- 
fendants deny),  yet  they  deny  that  said  elec- 
tion was  regularly  or  legally  held  in  the  man- 
ner prescribed  ]n  said  charter  for  the  elec- 
tion therein  authorized;  that  said  charter  of 
said  town  of  Oxford,  in  the  twelfth  section, 
provides,  amongst  other  things,  that  for  the 
purpose  of  the  election  therein  authorized  and 
provided  for  the  commissioners  shall  appoint, 
in  manner  as  therein  set  forth,  three  inspect- 
ors, and  chapter  62  of  the  second  volume  of 
the  Code  of  North  Carolina  (section  378S) 
—which  applies,  when  not  inconsistent  with 
the  charter— provides  that  such  elections  as 
are  mentioned  in  the  complaint  shall  be  held 
under  the  inspection  of  such  persons,  not  ex- 
ceeding three,  as  the  board  of  town  commis- 
sioners may  appoint  And  the  defendants 
further  say  that  the  inspectors  who  held  and 
conducted  the  election  in  the  complaint  men- 
tioned were  four  in  number,  and  were  ap- 
pointed, not  by  commissioners,  but  by  the 
mayor,  who  had  no  authority  to  appoint  the 
same.  And  the  defendants  further  say  that 
said  Section  mentioned  in  said  complaint  was 
utterly  null  and  void,  and  gave  the  board  of 
commissioners  of  Oxford  no  power  or  au- 
thority to  subscribe  to  the  capital  stock  of 
said  Oxford  and  Coast  Line  Railroad  (Com- 
pany (and  they  have  never  done  so),  or  to 
issue  bonds  for  any  amount  as  a  subscrip- 
tion to  the  same,  or  for  any  other  puipose. 


"(3)  The  d^endants  further  say  that  at  the 
time  of  the  ordering  of  said  election  in  tbe 
complaint  mentioned,  and  before  and  at  the 
same  time  of  holding  the  same  as  aforesaid,  it 
was  represented  to  the  citizens  and  taxpayers 
of  the  town  of  Oxford  by  the  organizers  of  said 
Oxford   and  Coast  Line  Railroad  Gompaii; 
as  aforesaid,  and  the  promoters  of  their  plajis, 
tiiat  their  plan  and  purpose  was  to  build  (as 
they  were  authorized  by  their  charter  to  do) 
a    railroad    from    Oxford,   passing    through 
Ftanklin  county,  to  Springhope,  in  tbe  comi- 
ty of  Nash,  North  Carolina,  wliich  bad  and 
has  a  connection  by  raUroad  with  the  Wil- 
mington and  Weldon    Railroad    at    Rocky 
Mount,  in  Nash  county.  North  Carolina,  so 
as  to  bring  Oxford  in  direct  and  convenient 
communltaition  with  the  eastern  part  of  the 
state;    that  the    said    representations  were 
assiduously  made  and  circulated   with  the 
view  of  Inducing  the  voters  of  Oxford  to 
favor  the  proposition  submitted  to  than  in 
said  election,  and  a  great  majority  of  those 
who  voted  In  flivor  of  said  proposition  In 
said  election  were  induced  to  do  so  by  such 
representations;   that  after  said  election  tbe 
said  Oxford  and  Coast  Line  Railroad  Com- 
pany, so  called,  laid  out  and  commenced  the 
construction  of  a  railroad  only  from  Oxford 
aforesaid  to  a  point  on  the  Durham  and 
Northern   Railroad   at  Jack   Dickecson's,  in 
said  county  of  Granville,  a  distance  of  not 
more  than  four  and  a  half  miles  from  Ox- 
ford, if  tliat    And  the  defendants  further 
say,  upon  Information  and  belief,  tliat  there 
was  and  is  no  purpose  on  the  part  of  said 
Oxford  and  Coast  Line  Railroad  Company. 
80  called,  to  extend  said  railroad  beyond  said 
point  on  said  Durham  and  Northern  Railroad, 
and  that  it  never  had  nor  has  it  been  able 
to  obtain  tbe  means  to  do  so;  that  it  never 
liad  and  never  has  been  able  to  obtain  the 
means  to  complete  said  railroad  between  Ox- 
ford and  said  point  on  said  Durham  and 
Northern   Railroad;    that  the  voters  of  Ox- 
ford did  not  have  In  view  whoi  voting  in 
said  election,  or  anticipate,  the  building  of  a 
railroad  Arom  Oxford  to  said  point  on  said 
Durham  and  NcHthem  Railroad  merely;  that 
the  same,  if  completed  and  operated,  would 
be  of  little  or  no  benefit  or  advantage  to  Os- 
tord  in  comparison  with  such  a  railroad  as 
they  tmderstood  and  believed  was  to  be  built 
as  aforesaid,  and  that  a  large  majority  of 
the  voters  of  Oxford  never  would  have  voted 
in  favor  of  the  proposition  submitted  to  them, 
as  aforesaid,  or  in  favor  of  any  other  propo- 
sition to  subscribe  to  the  capital  stock  of  said 
Oxford  and  Coast  Line  Railroad  Company, 
or  to  incur  any  obligations  of  any  kind  in 
raq)ect  to  the  same,  but  for  their  bdlef.  In- 
duced and  caused  by  the  representations  be- 
fore mentioned,  that  said  railroad  was  to  be 
what  the  name  of  said  company  imports,  and 
was  to  be  built  from  Oxford  to  Springhope 
aforesaid,  so  as  to  place  Oxford  in   direct 
and  convenient  communication  with  £lastem 
North  Carolina,  as  aforesaid. 
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"(4)  The  defendants  fnrtlier  say  that  said 
decree  directed  and  required  that  cotempo- 
raneously  with  the  lssuln«r  and  delivery  to 
said  Oxford  and  Coast  Line  Ballroad  Ck)m- 
pany  of  the  bonds  to  the  amount  of  twenty 
tbonaand  dollars  in  the  said  decree  directed 
to  be  issued  and  delivei-ed  to  said  company, 
the  said  company,  at  its  own  charges,  should 
deliver  to  the  board  of  commissioners  of 
Oxford  a  release  such  as  in  said  decree  speci- 
fied, and  that  no  such  release  has  ever  been 
executed  and  delivered  to  the  board  of  com- 
missioners of  Oxford;  and  the  defendants  in- 
sist that,  if  the  board  of  commissioners  had 
any  legal  right  or  power  to  issue  and  de- 
liver said  bonds  at  all  (which  the  defendants 
deny  as  aforesaid),  yet  It  had  no  right  or 
power  to  Issue  and  deliver  said  bonds  with- 
out at  the  same  time  receiving  from  said  Ox- 
ford and  Coast  Line  Railroad  Company  such 
release,  and  that  the  delivery  of  said  bonds 
In  the  complaint  mentioned  to  said  company 
was  Illegal,  null,  and  void. 

"(S)  The  defendants  further  say  that  at  the 
time  of  the  making  of  said  judgment  or  de- 
cree and  the  giving  of  said  order  for  $6U0 
to  said  A.  W.  Graham,  as  aforesaid,  the  only 
work  that  had  been  done  towards  the  con- 
struction of  said  railroad  was  the  grading  of 
the  same  nearly  to  Oxford  from  said  point  on 
said  Durham  and  Northern  Railroad,  and  in 
order  to  the  completion  of  said  railroad  the 
grading  was  to  be  finished,  and  culverts  and 
bridges  were  to  be  built,  and  other  things  to 
be  done;   that  said  decree  requires  Aaid  com- 
pany to  complete  the  said  railroad  then  in 
course  of  construction  from  Oxford  to  said 
point  on  said   Durham  and  Northern  Rail- 
road, and  put  the  same  in  operation  within  a 
reasonable  time  from  and  after  the  Issuing 
of  the  bonds  therein  directed  to  be  issued; 
and  that  at  the  time  of  the  making  of  said 
decree  and  the  giving  of  said  order  for  $600 
to  A.  W.  Graham  aforesaid,  and  before,  the 
officers  and  agents  of  said  Oxford  and  Coast 
Line    RaUroad    Company    repeatedly    stated 
and  assured  the  then  commissioners  of  Ox- 
ford that  said  railroad  would  be  completed 
and  put  In  operation  within  sixty  or  ninety 
days,   and,  although  the-  completion  of  said 
railroad  was  not  more  difficult  or  costly  than 
ordinary,  and  the  same  could,  with  the  use 
of  reasonable  diligence,  have  been  completed 
and  put  in  operation  within  the  time  which 
it  was  stated  it  would  be  as  aforesaid,  yet 
not  only  has  nothing  been  done  towards  the 
completion  of  said  railroad  since  the  Issuing 
of  said  bonds,  so  called,  but  the  work  that 
Itad  been  already  done  as  aforesaid  was  let 
go  to  decay  by  the  action  of  the  elements, 
and  has  been  much  Impaired  and  damaged, 
and   vrould  require  considerable  expense  to 
put  it  In  Its  former  condition.    And  the  de- 
fendants say,  upon  information  and  belief, 
that   said  Oxford  and  Coast  Line  Railroad 
Company  has  no  intention  or  expectation  of 
completing  and  putting  in  operation  the  said 
railroad,  and  has  no  means  nor  any  expecta- 


tion of  being  able  to  obtain  the  means  of  do- 
ing BO,  and  has  discontinued  and  abandoned 
the  work  on  the  same. 

"(6)  The  defendants  further  say  that  If 
said  Oxford  and  Coast  Line  RaUroad  Company 
were  a  legal  corporation,  and  said  bonds  and 
coupons,  so  called,  and  mentioned  in  the  com- 
plaint, were  legally  Issued  and  delivered  to 
said  company,  and  were  valid  (which  the  de- 
fendants deny,  as  aforesaid),  yet  said  com- 
pany held  said  bonds  or  their  proceeds,  un- 
der and  by  virtue  of  said  decree,  In  special 
trust,  and  exclusively  for  the  special  purpose 
specified  in  said  decree,  and  none  other,  and 
that  said  trust  attached  to  said  bonds  in 
the  hands  of  all  persons  or  parties  to  whom 
the  same  might  come,  and  that  the  plaintiff, 
when  and  before  becoming  owner  of  said 
bonds  (if  plaintiff  is  owner  of  the  same), 
was  put  upon  inquiry  aud  had  notice  by 
matter  appearing  upon  the  face  of  said  bonds 
and  by  said  decree  and  other  proceedings 
in  said  actions  In  which  said  decree  was 
rendered  as  aforesaid  (and  which  were  no^ 
tlce  to  the  plaintiff  and  all  other  persons  or 
parties),  of  the  matter  contained  therein,  aud 
the  plaintiff  ought  to  be  considered  and  ad- 
Judged  as  a  trustee  of  said  bonds  and  cou- 
pons, and  holding  the  same  in  trust  for  the 
purposes  stated  and  set  forth  in  said  de- 
cree, and  bound  for  the  application  of  the 
same  or  their  proceeds  to  said  potpoees  ex- 
clusively, and  none  other,  and  Is  not  entitled 
to  recover  at  all  in  this  action,  or,  at  all 
ev«its,  without  giving  sufficient  security  for 
the  complete  performance  of  all  things  which 
said  decree  directed  and  required  said  com- 
pany to  do  and  perform,  and  which  are  yet 
unperformed.  And  the  defendants  furthe 
say  upon  information  and  belief  that  the 
plaintiff,  at  the  time  of  becoming  holder  of 
said  bonds,  so  called,  in  the  complaint  men- 
tioned (if  the  plaintiff  Is  holder  of  the  same 
as  alleged  In  said  complaint,  or  any  of  them), 
had  notice  not  only  of  said  false  representa- 
tions made  as  aforesaid  to  induce  the  voters  of 
Oxford  to  vote  in  favor  of  the  proposition  vot- 
ed on  in  said  election,  and  of  the  illegality  of 
said  election  and  of  the  want  of  legal  authori- 
ty to  order  or  hold  the  same,  and  of  the  want 
of  sufficient  power  and  authority,  in  law,  on 
the  part  of  the  board  of  commissioners  Issuing 
said  bonds,  so  called,  to  Issue  the  same,  and 
of  the  then  condition  of  said  railroad,  but  al- 
so of  the  Inability  of  the  so-called  Oxford  and 
Coast  Line  Railroad  Company  to  complete 
the  said  railroad  and  put  it  In  operation. 
And  the  defendants  further  say  upon  Infor- 
mation and  belief  that  said  so-called  bonds 
or  their  proceeds  were  not  used,  applied, 
and  disposed  of  exclusively  to  and  for  the 
purpose  specified  and  directed  In  said  decree, 
but  that  a  large  part  of  the  same  was  other- 
wise used,  applied,  and  disposed  of,  contrary 
to  the  directions  and  requirements  of  said 
decree.  • 

"(7)  The  defendants  further  say  that,  said 
election  being  without  any  authority  of  law. 
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and  null  and  void,  and  the  board  of  commis- 
slonerB  of  Oxford  iasnlng  said  bonds,  so 
called,  having  no  sufficient  legal  power  or 
authority  to  Issue  the  same,  as  aforesaid, 
neither  the  agreement  of  compromise  in 
said  decree  mentioned  nor  the  said  decree 
(the  same  being  a  consent  decree)  did  or 
could  confer  upon  said  board  of  commis- 
sioners any  power  or  authority  to  issue  said 
so-called  bonds  so  as  to  conclude  or  affect 
any  subsequent  board  of  commissioners,  and, 
least  of  all,  the  citizens  and  taxpayers  of 
said  town  of  Oxford,  even  if  the  same  bad 
been  Issued  in  accordance  with  said  decree, 
and  that  to  compel  the  citizens  and  taxpayers 
of  Oxford  under  the  circumstances  to  pay 
said  so-called  bonds  or  coupons  or  Interest 
on  the  same,  or  any  part  thereof  (for  which 
neither  they  nor  the  board  of  commissioners 
of  Oxford  hare  ever  received  any  advantage 
or  valuable  consideration),  would  be  a  great 
wrong  and  injustice  to  them;  and  that  the 
said  so-called  bonds  and  coupons  ought  to  be 
required  to  be  surrendered  and  canceled. 

"(8)  And  for  a  still  further  defense  In  this 
action  the  defendants  say  they  are  advis- 
ed and  believe  that  the  alleged  bonds  and 
coupons,  by  reason  of  the  recitals  therein 
and  matters  appearing  upon  their  face,  are 
not  what  the  law  denominates  negotiable 
instruments,  and  that  all  holders  of  the  same, 
as  well  the  plaintiff  in  said  two  actions  in 
which  said  decree  was  made,  the  said  Ox- 
ford and  Coast  Line  Railroad  Company  et 
al.,  referred  to  in  said  lx>nds,  as  all  other 
persons  or  parties  hereafter  receiving  the 
same  from  said  plaintiff  In  said  two  actions, 
the  Oxford  and  Coast  Line  Railroad  Com- 
pany et  al.,  took  the  same  upon  notice  and 
inquiry  as  to  all  matters  disclosed  by  the 
record,  compromise  agreement,  and  decree 
in  the  suit  referred  to,  and  subject  to  all  the 
stipulations,  covenants,  agreements,  and  con- 
ditions and  disabilities  disclosed  by  said  rec- 
ord, compromise  agreement,  and  decree,  and, 
among  other  things,  to  the  following:  First. 
That  while  said  bonds  purported  on  their 
face  to  be  issued  by  virtue  of  the  acts  of  the 
general  assembly  of  North  Carolina,  therein 
referred  to,  and  in  paymoit  of  a  subscrip- 
tion for  stock  in  the  Oxford  and  Oast  Line 
Railroad  Company,  such  was  really  and  in 
troth  not  the  fact  at  all,  as  the  plaintiff  well 
knew,  or  could  have  ascertained  by  inquiry; 
and  said  compromise  agreement,  which  was 
and  Is  the  basis  of  said  decree,  expressly  su- 
perseded and  canceled  (as  It  was  Intended  to 
do  when  said  Oxford  and  Coast  Line  Rail- 
road Company  executed  the  release  therein 
provided  for)  the  subscription  of  stock  in 
said  Oxford  and  Coast  Line  Railroad  Com- 
pany theretofore  contemplated  by  the  vot- 
ers, and  which  was  attempted,  as  aforesaid, 
to  be  authoi-lzed  by  the  voters  of  the  town 
of  Oxford  as  aforesaid,  and  the  said  bonds, 
while  purporting  to  be  issued  for  the  sub- 
scription aforesaid,  were  in  fact  issued  for 
the  settlement  of  a  pretended  claim  on  the 


part  of  the  plaintiff  In  said  two  actions,  and 
without  compliance  with  the  former  vote  of 
the  voters  of  Oxford,  and  without  ever  being 
submitted  to  a  vote  of  the  people  of  Oxford 
St  alL  Second.  That  by  the  terms  of  the 
said  agreement  said  so-called  bonds  and  cou- 
pons were  not  issued  to  raise  a  fmid  for  the 
expenses  of  the  government  of  the  town  of 
Oxford,  and  to  meet  its  obligations,  or  to 
borrow  money  for  such  purposes,  but  were 
issued  as  a  gift  or  bonus  to  said  Oxford  and 
Coast  Line  Railroad  Ompany  to  pay  off  the 
debts  of  said  railroad  company,  and  aid  In 
the  completion  of  the  railroad  theretofore 
commenced  as  aforesaid;  and  that,  too,  with 
the  express  stipulation  and  agreement  on  the 
part  of  the  plaintiffs  in  the  actions  in  which 
said  decree  was  made  as  aforesaid,  and  to 
whom  said  bonds  were  delivered,  that  said 
bonds  or  their  proceeds  were  to  be  exclusive- 
ly used,  applied,  and  disposed  of  as  directed 
in  said  decree,  and  Including  the  completion 
and  putting  into  operation  of  said  railroad 
in  a  reasonable  time,  as  directed  and  re- 
quired by  said  decree,  which  strictly  prohib- 
ited and  enjoined  said  Oxford  and  Coast 
Line  Railroad  Company,  its  officers  and 
agents,  from  using,  applying,  and  disposing 
of  said  bonds  therein  directed  to  be  issued. 
Or  their  proceeds,  for  any  other  purpose  than 
In  said  decree  is  specified.  And  so  the  de- 
fendants aver  that  If  the  plaintiff  is  the 
owner  and  holder  of  the  bonds  and  coupons 
mentioned  in  the  complaint,  the  plaintiff  took 
thein  with  notice,  as  aforesaid,  of  their  In- 
validity, and  of  the  equities  and  incumbran- 
ces attached  thereto,  and  also  of  the  failure 
of  said  Oxford  and  Coast  Line  Railroad  Com- 
pany to  comply  with  its  covenants  and  a^ee- 
ments,  and  the  terms  of  said  decree  under' 
which  the  same. was  issued. 

"(0)  The  defendants,  further  answering, 
say  that  all  and  singular  the  allegations  of 
said  complaint  which  are  not  hereinbefore 
admitted  or  denied  they  deny. 

"(10)  That  defendants,  further  answering, 
say  that  said  Oxford  and  Coast  Line  Bail- 
road  Company  Is  a  necessary  party,  and 
ought  to  be  made  a  party,  to  this  action,  and 
yet  the  plaintiff  has  not  made  said  railroad 
company  a  party  to  the  same. 

"(11)  The  defendants  further  say,  answer- 
ing by  way  of  counterclaim,  here  refer  to 
and  reaffirm  all  and  singular  the  matters  and 
things  hereinbefore  stated  and  set  forth  in 
manner  and  form  as  the  same  are  so  stated 
and  set  forth,  and  as  particularly  as  if  the 
same  were  here  set  down  and  repeated,  say 
that  the  said  bonds  and  coupons  which  the 
plaintiff  in  said  complaint  claims  to  be  the 
holder  and  owner  of  ought  to  be,  and  they 
demand  that  the  same  shall  be  required  to 
be  surrendered  and  canceled. 

"Whereupon,  the  defendants  demand  Judg- 
ment: First  That  said  bonds  and  coupons 
of  which  plaintiff  claims  to  be  holder  and 
owner  as  aforesaid  be  required  to  be  sur- 
rendered  and   canceled.     Second.  For   such 
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further  and  other  relief  in  the  premises  as 
the  nature  of  the  case  may  appear  to  require, 
iind  to  the  court  shall  teem  meet.  And  the 
defendants,  having  fully  answered  said  com- 
plaint in  so  far  as  they  are  advised  it  is 
necessary  or  material  to  answer  the  same, 
nray,"  etc 

AVERT,  J.    The  plaintiff  had  a  right  to 
insist  upon  a  Judgment  of  nonsuit  at  the 
close  of  the  evidence  In  deference  to  the  in- 
timation of  the  court,  unless  the  defendant 
had   set  up  In  its  answer  a  counterclaim 
which,  if  made  good  by  the  proof,  would 
entitle  the  town  to  afDrmatlve  relief.    Man- 
ufacturing Co.  ▼.  Buxton,  105«N.  C.  74,  11  S. 
B.  2m;    Pass  y.  Pass,  109  N.  C.  484,  13  S. 
E.   008.    The  defendai^t  might  have  made 
the  subscription  to  the  capital  stock  of  the 
company  dependent  upon  the  completion  of 
its   road  to  a  certain  point  before  a  given 
time,  and  the  failure  to  do  so  was  an  over- 
sight for  which  the  plaintiff  here,  who  was 
at  most  not  bound  to  look  further  than  to 
see   whether  those  things  that  were  essen- 
tially prerequisite  to  the  Issuing  of  a  valid 
municipal  bond  had  been  done,  cannot  be 
made  to  suffer.    It  was  competent  for  the 
state  to  authorize  the  institution  of  a  suit 
to  dissolve  the  corporation  for  nonuser  of  its 
powers  (Bass  ▼.  Water-Power  Co.,  Ill  N.  O. 
454,  16  S.  E.  402);  but  the  vaUdity  of  the  coa- 
poBS  sned  upon  cannot  be  drawn  in  ques- 
tion in  any  such  indirect  way  as  that  relied 
upon  In  the  answer.    The  mere  prayer,  at 
the  conclusion  of  the  answer,  that  the  bonds 
and  coupons,  of  which  the  plaintiff  claimed 
to  be  the  owner,  should  be  surrendered  up  to 
be  canceled,  is  not  of  Itself  such  a  demand 
for  affirmative  relief  as  would  entitle  the 
defendant  to  insist  upon  a  verdict  and  judg- 
ment thereon  instead  of  judgment  of  non- 
snit.     It  Is  not  the  formal  demand,  but  the 
preceding  averments,  that  constitute  the  In- 
dependent cause  of  action,   which  the  de- 
fendant has  elected  to  set  up  as  a  counter- 
claim, when  sued  for  any  matter  growing 
oat  of  the  same  transaction,  or  to  make  the 
ground  of  a  new  suit    The  defendant  has 
failed  to  make  any  allegations  which  would 
entitle  it  to  affirmative  relief.     The  mere  de- 
nials, which  put  at  issue  the  allegations  upon 
Tvhlcb  the  plaintiff  bases  its  claim  to  relief, 
are    plainly  insufficient;    and,  for  the  rea- 
sons given,  the  averment  of  facts  upon  which 
the   state  might  proceed  for  a  forfeiture  of 
the    company's  franchise    would  not  consti- 
tute  an  Independent  cause  of  action  in  favor 
of  the  defendant    We  see  no  sufficient  rea- 
son to  take  this  case  out  of  the  general  rule 
that   the  plaintiff  may  submit  to  Judgment 
of  nonsuit  and  appeal^  when  the  court  makes 
an    intimation  adverse  to  him,  at  the  con- 
clusion of  the  evidence.     The  ruling  of  the 
court,  in  so  far  as  it  allowed  the  Judgment 
of  nonsuit  to  be  entered,  was  not  erroneous. 
No   error. 


BOARD  OF  COM'BS  OP  DURHAM  COUN- 
TY V.  BLACKWELL  DURHAM 
TOBACCO  CO. 
(Supreme  Court  of  North  Carolina.     April  9, 
1895.) 
Taxatioh— Capital  Stock. 

Act  1888,  c.  296,  (  89,  provides  for  a  tax 
on  capital  stodc  of  corporations,  and  that  the 
amount  of  the  assessea  value  of  its  real  and. 

Sersonal  property  listed  for  taxation  shall  be° 
educted  from  the  market  value  of  the  aggre- 
gate shares  of  the  companv,  and  the  difference 
taxed  as  capital  stock.  Had,  that  the  fact  that 
the  corporation  lists  for  taxation  the  shares  of 
its  individual  shareholders,  as  required  by  sec- 
tion 14,  or  that  it  owns  real  and  personal  prop- 
erty not  listed  because  located  out  of  the  state, 
valued  in  the  amount  of  the  difterence  between 
the  assessed  value  of  its  real  and  personal  prop- 
erty and  the  actual  value  of  its  aggregate 
shares,  does  not  relieve  it  from  liability  to  tax- 
ation on  such  difference  as  capital  stock. 

Appeal  from  superior  court,  Durham  coun- 
ty; Hoke,  Judge. 

Controversy  without  action  between  the 
board  of  commissioners  of  Durham  county 
and  the  Blackwell  Diurham  Tobacco  Com- 
pany to  obtain  a  Judicial  decision.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

J.  S.  Manning,  for  plalutlff.  W.  A  Guth- 
rie and  Fuller,  Winston  &  Fuller,  for  de- 
fendant. 


CLARE,  3.  The  act  of  1893  (chapter  296, 
{  S9)  provides  that  all  corporations  therein 
named,  "in  addition  to  the  other  property 
required  by  this  act  to  be  listed,"  shall  pay 
a  tax  on  ita  capital  stock.  As  the  mode  of 
aBcertaining  the  amount  which  shall  be  tax- 
ed as  capital  stock,  subsections  8,  4,  6  pro- 
vide that  the  market  value,  or,  if  no  mar- 
ket value,  the  actual  value,  of  the  aggre- 
gate shares  of  the  company  shall  be  taken 
as  a  basis,  and  from  that  sum  the  amount 
of  the  assessed  value  of  Its  real  and  i>ersonal 
property  listed  for  taxation  shall  be  deduct- 
ed, and  the  difference,  if  any,  shall  be  taxed 
as  capital  stock.  It  Is  stated  in  the  "case 
agreed"  that  the  actual  value  of  the  aggre- 
gate shares  of  stock  of  the  defendant  cor- 
poration Is  $809,334,  and  that  the  assessed 
value  of  Its  real  and  personal  property  Is 
$509,334.  Upon  the  plain,  explicit  provision 
of  the  statute  the  defendant  Is  liable  to  tax 
upon  the  difference,  $300,000,  as  the  taxable 
part  of  its  capital  stock.  It  is  true,  the 
case  agreed  sets  out  that  the  defendant  hati 
$300,000  of  personal  and  real  property  which 
is  not  listed  for  taxation  in  this  state,  be- 
cause located  in  Pennsylvania.  But  that 
has  nothing  to  do  with  the  taxation  of  the 
capital  stock,  the  whole  of  which,  without 
any  deduction,  the  legislature  might.  In  its 
discretion,  have  taxed  here,  in  addition  to 
the  tax  upon  the  real  and  personal  property. 
It  is  a  legislative  concession  to  deduct  from 
the  capital  stock  the  amount  of  real  and  per- 
sonal property  which  pays  tax.     It  also  ap- 
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pears  that  the  total  capital  stock  Is  $4,000,- 
000.  If,  as  the  defendant  contends,  tax  lis 
to  be  paid  on  only  $500,000,  this  would  be  to 
pay  tax  on  barely  one-eighth  of  the  sum  at 
which  the  property  Is  capitalized.  It  would 
eeein  from  the  case  agreed  that  this  capital 
stock  is  by  agreement  of  counsel  valued  at 
$800,334,  which  is  about  one-flf  th  of  the  nom- 
inal capital,  and  is  the  exact  value  of  the 
real  and  personal  property,  because  the  stock 
"has  no  market  value."  If  so,  it  is  a 
misconception  of  the  statute  applicable  to 
the  valuation  of  the  capital  stock  under 
this  act,  and  Is  important  enough  not  to 
pass  unnoticed.  Shares  may  liave  no  mar- 
ket value  because  too  valuable  to  put  on 
the  market,  or  because  the  owners  do  not 
wish  to  part  with  it,  or  for  many  other 
reasons.  While  the  value  of  the  capital 
stock  cannot  be  less  than  the  value  of  the 
aggregate  of  the  real  and  personal  prop- 
erty held  by  the  corporation,  unless  the  lat- 
ter is  in  debt,  the  good  will  of  the  busi- 
ness or  trade-mark  and  the  rate  of  dividend 
will  ordinarily  make  the  capital  stock  more 
valuable  than  the  mere  aggregate  of  the  real 
and  personal  property  owned  by  the  com- 
pany. In  any  corporation,  reasonably  pros- 
perous, the  capital  stock  is  worth  much  more 
than  the  bare  real  and  personal  property, 
which  is  the  valne  of  the  dead  body,  so  to 
speak,  of  the  corporation,  should  it  cease 
to  live  and  move.  As  to  corporations,  by 
all  the  authorities,  it  is  in  the  power  of  the 
legislature  to  lay  the  following  taxes,  two  or 
more  of  them,  in  its  discretion,  at  the  same 
time:  (1)  To  tax  the  franchise  (including  in 
this  the  power  to  tax  also  the  corporate  divi- 
dends). (2)  The  capital  stock.  (3)  The  real 
and  personal  property  of  the  corporation. 
This  tax  Is  Imperative,  and  not  discretion- 
ary,  under  the  ad  valorem  feature  of  the 
constitution.  (4)  The  shares  of  stock  in  the 
iiands  of  the  stockholder.  This  is  also  im- 
perative, and  not  discretionary.  The  power 
to  levy  these  distinct  taxes  simultaneously 
Is  laid  down  in  1  Cook,  Stock  &  S.  {  561, 
and  cases  there  cited;  2  Redf.  R.  R.  (3d 
Ed.)  p.  463,  cited  and  approved  by  this  court 
(Smith,  C.  J.)  in  Belo  v.  C3ommissioners,  82 
N.  0.  416;  Worth  ▼.  Railroad  Co.  (Ashe,  J.) 
89  N.  C.  301,  305;  1  Desty.  Tax'n,  348;  2 
Thomp.  Corp.  I  2810;  Jones  v.  Davis,  35  Ohio 
St  474,  476;  People  t.  Coleman,  126  N.Y.433, 
437,  27  N.  B.  818;  State  v.  Petway,  55  N.  C. 
396,  406.  "Especially  is  it  important  to  dis- 
tinguish a  tax  on  shares  of  stock  from  a  tax 
on  the  capital  stock,"  says  1  Cook,  supra  (sec- 
tion 563),  citing  Porter  v.  Railroad  Co.,  76  111. 
561,  and  numerous  cases  in  note  2  to  that 
section.  In  Belo  ▼.  Commissioners,  82  N.  C, 
on  page  418,  the  same  distinction  is  clearly 
laid  down,  and  additional  authorities  given, 
by  Smith,  C.  J.  Originally  the  tax  upon  the 
shares  of  stock  was  collected  of  the  indi- 
vidual shareholders  at  their  several  places 
of  residence.  Bule  v.  Commissioners,  79  X. 
C  267.  But  under  that  statute  many  shares 
failed  to  be  listed  for  taxation;  besides,  the 


shares  of  nonresident  owners,  except  those 
of  national  banks,  escaped  taxation  in  this 
state  under  the  ruling  in  North  Carolina 
Co.  y.  Commissioners  of  Alamance,  91  N.  0. 
454.  To  remedy  this,  the  provision  was 
passed  which  is  section  14  of  chapter  296, 
Acts  1803,  and  which  requires  the  list  of 
shares  to  be  given  in  by  the  proper  officer 
of  the  corporation,  which  shall  pay  the  same 
in  behalf  of  the  shareholders.  This  does 
not  aSect  the  liability  of  the  sliares  to  tax  as 
the  property  of  the  shareholders,  but  is  sim- 
ply for  the  convenience  of  the  state  in  col- 
lecting the  tax.  The  effect  is  merely  to 
change  the  situs  of  the  shares  for  taxation 
from  the  residence  of  the  owner  to  the  locali- 
ty where  the  fthlef  office  of  the  corporation 
is  situated,  as  was  held  in  Wiley  v.  Commis- 
sioners, 111  N.  C.  397.  It  simply  extends  to 
the  collection  of  taxes  due  by  shareholders 
in  other  corporations  the  mode  of  collection  al- 
ready in  force  as  to  shareholders  in  national 
banks.  Rev.  St.  U.  S.  f  5219.  Prom  this  sum- 
mary it  will  be  seen  that  the  state  Is  within 
its  taxing  power  in  the  provisions  of  chapter 
296  of  the  Acts  of  1893.  It  levies  (1)  a  tax 
upon  the  real  and  personal  property  of  corpo- 
rations; (2)  upon  the  shares  which  are  the 
personal  property  of  the  shareholders,  but 
requires  them  to  be  listed  and  colIecte<I 
through  the  agency  of  the  corporation;  (3) 
It  levies  no  tax  upon  franchises  and  divi- 
dends; (4)  it  does  not  tax  the  entire  capital 
stock,  but  only  the  excess  of  Its  total  value 
above  the  value  of  the  real  and  personal 
property  which  the  corporation  lists  for  tax- 
ation. The  capital  stock  belongs  to  the  cor- 
poration. The  shares  or  certificates  of  stock 
are  entirely  a  different  matter.  They  belong 
to  the  shareholders  individually,  and,  under 
the  constitution,  must  be  taxed  ad  valorem, 
like  other  "proi>erty  belonging  to  the  holder. 
Independently  of  the  taxation  upon  the  cor- 
poration, its  franchisee,"  etc.  Smith,  C.  J., 
in  Belo  V.  Commissioners,  82  N.  C,  on  page 
419,  citing  Cooley,  Const  Llm.  169,  and 
Field,  Corp.  521,  ete.  He  fnrther  saya  that 
the  relation  of  stockholders  to  the  corpora- 
tion "is  very  analogous  to  that  of  a  creditor 
towards  his  debtor.  •  •  •  The  latter 
must  bear  the  taxation  Imposed  upon  its 
property,  and  this  may  diminish  its  distribu- 
table profits;  but  the  stockholder  cannot,  any 
more  than  the  creditor,  claim  exemption  on 
this  account  for  his  stock,  as  distinct  and 
separate  property  in  his  own  hands."  82 
N.  C.  420.  To  tax  only  the  real  and  per- 
sonal property  of  the  corporation  would 
leave,  as  we  have  said,  untaxed  that  large 
part  of  its  capital  stock  which  represents  its 
good  will,  its  trade-mark,  the  profitableness 
of  Its  business,  all  of  which  are  property,  as 
much  protected  by  the  laws,  and  as  capa- 
ble of  being  turned  Into  money,  as  the  real 
and  personal  property  which  the  corporation 
owns.  To  tax  the  whole  of  the  capital  stock, 
in  addition  to  the  tax  upon  the  real  and  per- 
sonal property,  would  be,  to  the  extent  of 
the  tax  on  the  latter,  double  taxation,  of  the 
same  kind  as  the  tax  on  mortgaged  .property 
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and  a  tax  at  the  same  time  oa  the  mort- 
Igor's  notes  In  the  hands  of  the  mortgagee; 
but  there  Is  nothing  in  either  case  to  re- 
strict the  legislatiTe  power  to  so  decree. 
Here,  however,  there  is  no  double  tax,  but 
simply  a  tax  on  so  much  of  the  real  and 
personal  property  of  the  corporation  as  Is 
located  In  this  state,  and  a  tax  on  the  value 
of  Its  capital  stock  in  excess  of  the  amount 
of  realty  and  personalty  which  is  listed  for 
taxation  here.  The  tax  on  the  shares  is  a 
separate  matter,  and  is  a  tax  on  the  share- 
holders on  their  property,  whether  they  re- 
side in  or  out  of  the  state,  collected  through 
the  medium  of  a  quasi  statutory  garnish- 
ment on  the  corporation.  "It  has  long  been 
the  common,  if  not  the  only,  mode  In  many 
states,  •  •  •  and  indeed  is  the  only 
mode  to  collect  taxes  on  shares  of  stock- 
holders."  Bank  v.  Com.,  9  Wall.  353.  ap- 
proved In  Delaware  R.  R.  Tax,  18  Wall. 
206;  2  Thomp.  Corp.  <  2849.  We  conclude, 
therefore,  that  the  defendant,  upon  the  case 
agreed,  is  liable  to  tax  on  the  $300,000, 
which  Is  the  agreed  value  of  its  total  capital 
stock  in  excess  of  the  real  and  personal  prop- 
erty which  is  listed  for  taxation;  and  this 
Irrespective  of  the  fact  that  the  defendant 
lists  for  them  the  shares  of  the  individual 
shareholders  under  the  provisions  of  section 
14  of  said  chapter  296  of  the  act  of  1803. 
Reversed. 


THREADGILL  v.  COMMISSIONERS  OF 
ANSON  COUNTY. 


(Supreme  Court  of  North  Carolina. 
1895.) 


April  5, 


Suit    oh   tJouKTT   Bonds  —  Pbbsumptios  as  to  I 
OwNERsnip— Tax  Collector  as  Plaintiff — In-  , 

STKUCTIOS— PbOTISCB  0»  JcBT — LiMITATIOKS —    ' 

Ambndubnt  Of  Pleading.  | 

1.  Where  a  tax  collector,  having,  by  author-  i 
ity  of  the  county,  received  certain  coupons  in 
payment  of  taxes,  brings  suit  against  the  coun- 
ty to  recover  on  coupons  of  the  same  kind  which 
he  claims  to  own,  his  possession  of  the  coupons 
will  not  raise  the  presumption  of  his  ownership. 

2.  The  erroneous  charge  that  the  plaintiff's 
possession  of  certain  coupons  raised  a  presump- 
tion of  his  ownership  was  not  cured  by  a  subse- 
■quent  charge  that  the  fact  of  the  plaintiff's 
having  received  such  coupons  as  tax  collector 
raised  a  suspicion  which  it  was  his  duty  to  re- 
bat  by  further  evidence  that  be  acquired  them 
1)008  fide. 

3.  In  a  charge  redting  that  certain  facts 
raised  a  suspicion  as  to  plaintiff's  ownership  of 
the  coupons  sued  on,  a  statement  that  "plaintiff 
claims  he  has  rebutted  such  suspicion  "by 
showing  when  and  from  whom  he  got  some  of 
them,  and  that  he  owed  none  of  the  taxes  for 
the  years  he  received  the  coupons,"  is  erroneous, 
as  invading  the  province  of  the  jury. 

4.  When  the  record  proper  differs  from  the 
statement  of  the  case  on  appeal,  the  former  pre- 
vails. 

.5.  Filing  an  amended  pleading  does  not  ex- 
clude the  party  from  the  benefit  of  allegations 
in  the  original  pleading. 

O.  The  statute  of  limitations  begins  to  run 
egainfit  the  coupons  on  a  boml  at  tlio  time  such 
cotii>(>nH  bpcomo  due,  regardless  of  when  the 
bond  itself  falls  due. 


Appeal  from  superior  court,  Richmond 
county;  Biyan,  Judge. 

Action  by  S.  H.  Threadglll,  administrator 
of  the  estate  of  G.  B.  Threadglll,  deceased, 
against  the  commissioners  of  Anson  county. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Reversed. 

R.  E.  Little  and  Battle  &  Mordecai,  for  ap- 
pellants. J.  A.  Lockhart  and  Burwell,  Walk- 
er &  Cansler,  for  appellee. 

FTTRCHES.  J.  This  is  an  action  brought 
by  the  Intestate  of  plaintiff  upon  a  lot  of 
coupons  amounting,  as  plaintiff  alleges,  to 
$2,331,  and  interest  thereon  from  the  date  of 
their  maturity.  On  the  trial  below  the  plain- 
tiff recovered,  and  had  Judgment  for  the  full 
amount  claimed,  and  Interest  thereon,  from 
which  Judgment  the  defendants  appealed  to 
this  court,  assigning  quite  a  number  of  er- 
rors. Among  the  errors  assigned  by  de- 
fendants are  the  following,  which  we  brief- 
ly state  as  follows :  (1)  That  the  court  erred 
In  holding  that,  plaintiff  being  in  the  posses- 
sion of  the  coupons  sued  on,  the  presumption 
is  that  he  is  the  owner  of  the  same,  and 
that  it  devolved  upon  the  defendants  to 
rebut  this  presumption  by  a  preponderance 
of  evidence.  (2)  That  the  court  erred  in  ad- 
mitting in  evidence  Exhibit  H  under  the  ob- 
jection of  defendants.  (3)  That  the  court 
erred  in  refusing  to  give  defendants'  prayer 
for  instruction  that  the  coupons  sued  on 
were  presumed  to  be  paid  by  the  lapse  of 
time,  and  in  disregard  of  this  prayer  char- 
fing  the  Jury  that  if  they  fonnd  from  the 
evidence  that  phUnttff's  intestate  was  the 
owner  of  the  coupons  at  the  commencement 
of  this  action  they  should  answer  the  sec- 
ond issue  "No,"  which  was  the  same  as  in- 
structing the  Jury  that  they  bad  not  been 
paid. 

It  was  in  evidence,  and  not  denied,  that 
the  coupons  were  taken  from  bonds  issued 
by  the  county  of  Anson,  prior  to  1860,  in  pay- 
ment of  the  subscription  of  that  county  to 
the  Wilmington,  Charlotte  &  Rutherford 
Railroad  Company;  that  said  coupons  be- 
came due  in  1862, 1863,  and  1S64,  and  that  the 
bonds  from  which  they  were  detached  be- 
came due  In  1880.  It  was  admitted  that  G. 
B.  Threadglll,  intestate  of  plaintiff,  was 
sheriff  of  Anson  county  from  1850  to  1868, 
and  as  such  was  ex  officio  tax  collector  for 
the  county;  and  there  is  evidence  tending  to 
show  that  as  such  sheriff  and  tax  collector 
he  was  autbui-izud  and  Instructed  to  take 
such  coupons  as  those  sued  on  In  payment 
of  taxes,  and  that  he  did  receive  such  cou- 
pons In  his  official  capacity  In  payment  of 
taxes  due  to  the  county.  We  recognize  the 
rule  as  laid  down  by  the  court  on  the  trl.il 
below  as  being  the  general  rule  that  the 
holder  of  negotiable  paper  is  presumed  to 
be  the  owner,  and  the  burden  is  on  the  de- 
fendant to  show  by  a  preponderance  of  evi- 
dence that  he  is  not     But  we  are  of  the 
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opinion  that  tbis  rule  does  not  apply  in  this  | 
case.  It  certainly  cannot  be  that  an  agent  j 
—a  fldudary— of  a  principal,  famished  with 
the  means  of  the  principal  to  buy  up  claims 
against  the  principal,  and  who  uses  such 
means  in  buying  up  the  claims,  should  be 
allowed  to  say  to  his  principal,  "I've  got 
the  claims  [the  coupons]  In  my  possession, 
and  I  am  going  to  hold  them  as  my  own, 
unless  you  can  "prove  by  a  preponderance 
of  evidence'  that  they  are  not  mine."  This 
rule  would  reverse  the  law  of  centuries  as 
applied  to  principal  and  agent  We  under- 
stand the  law  to  be  Just  the  reverse  of  tliat 
laid  down  by  his  honor,— that  it  is  the  duty 
of  the  fiduciary,  the  agent  (who  is  in  pos- 
session of  the  facts),  to  show,  if  he  claims 
the  coupons  as  his  own,  to  the  satisfaction 
of  the  court  and  Jury,  that  they  are  bis.  The 
burden  of  proof  is  upon  him.  Allen  v.  Bry- 
ant, 7  Ir.  Eq.  276.  It  is  doubtful  whether 
Threadglll,  the  agent  of  the  county,  with 
the  means  of  the  county  (the  tax  lists)  in  bis 
bands.  Instructed  to  take  up  the  coupons  of 
the  cotmty,  and  undertaking,  to  do  so,  had 
the  right  to  go  into  the  market  as  a  purchas- 
er on  his  own  account  Boyd  v.  Hawkins, 
2  Dev.  Eq.  207.  But  we  will  not  multiply 
authorities  on  this  point  of  the  case.  But 
plaintiflT's  counsel  contended  that,  if  the  co»irt 
was  In  error  in  holding  and  instructing  the 
Jury  that  the  burden  was  on  defendants  to 
prove  that  plaintiff  was  not  the  owner  of 
the  coupons  sued  on,  this  error  was  cor- 
rected by  the  following,  which  Is  also  a 
part  of  the  charge  of  the  court:  "In  re- 
sponse to  defendants'  first  prayer  the  court 
charged  that  'if  the  Jury  believed  the  plaln- 
tlfTs  Intestate  was  directed  and  authorized, 
as  sheriff,  by  the  proper  county  authorities, 
to  receive  the  coupons  in  payment  of  taxes, 
and  that  he  did  so  receive  them.  It  raises  a 
probable  ground  of  suspicion  against  plaln- 
tilTB  being  the  owner  of  the  coupons;  and 
his  being  the  holder  of  the  coupons,  the  pre- 
sumption that  he  is  the  owner  is  rebutted, 
and  it  devolves  on  plaintiff  to  rebut  this  sus- 
picion by  further  evidence  that  he  acquired 
the  coupons  bona  fide.  This  the  plaintiff 
claims  he  has  done  by  showing  when  and 
from  whom  he  got  some  of  them,  and  that 
he  owed  none  of  the  taxes  for  the  years  he 
received  the  coupons.'  Defendants  excepted 
to  refusal  to  give  the  first  prayer  of  in- 
struction and  to  the  instructions  given." 
We  do  not  agree  with  the  counsel  of  plain- 
tiff. The  court  had  Just  before  that  part  of 
the  charge  quoted  above  charged  the  Jury 
In  the  most  positive  and  decided  terms  that 
plaintiff's  possession  of  the  coupons  was  a 
presumption  that  he  was  the  owner  of  them, 
and  the  burden  was  upon  defendants  to  show 
that  he  was  not  as  follows:  "That  plain- 
tiff, having  produced  the  coupons,  is  pre- 
sumed in  law  to  be  the  owner  thereof,  and 
the  burden  of  proof  is  on  defendauts  to 
show  that  he  is  not,  and  defendants  must 
establish  by  a  preponderance  of  testimony 


that  plaintiff  Is  not  the  owner  of  the  cou- 
pons; and  if  defendants  have  not  satisfied 
the  Jury  by  a  preponderance  of  testimony 
that  the  coupons  are  not  the  property  of 
plaintiff,  they  shall  answer  the  first  issue 
'Xes.'  (Defendants  excepted.)"  We  do  not 
think  that  so  undecided  an  Instruction  as 
t^t  relied  upon  by  plaintiff  could  liave  the 
effect  to  correct  the  positive  error  contained 
in  the  charge  last  above  quoted.  Indeed, 
we  are  of  the  opinion  that  that  part  of  the 
Judge's  charge  relied  upon  by  plaintiff  is 
erroneous.  It  is  confused  and  undecided, 
and  does  not  charge  the  law  as  we  under- 
stand it  to  be  as  between  principal  and 
agent  -It  may  be  that  plaintiff's  intestate 
acquired  the  coupons  bona  fide,  but  as  the 
agent  of  defendants,  and  with  proper  ex- 
planation the  charge  might  have  been  prop- 
er; but  as  it  is  stated  and  left  in  the  charge 
we  cannot  see  that  it  was  any  benefit  to 
the  Jury,  and  may  have  been  misleading. 
But  as  It  appears  to  us,  the  court  in  this  in- 
struction invaded  the  province  of  the  Jury  in 
the  sentence  following  the  words  "Iwns 
fide."  The  court  does  not  say  that  the  plain- 
tiff claims  that  he  has  shown  "you  when  and 
from  whom  he  got  some  of  the  coupons," 
and  that  he  has  thereby  rebutted  "this  sus- 
picion," which  would  have  l>een  perfectly 
legitimate.  Bat  the  Judge  says  that  the 
plaintiff  claims  to  have  rebutted  this  sus- 
picion "by  showing  when  and  from  whom  he 
got  some  of  them."  So  the  sentence  thus 
stated  is  that  plaintiff  has  shown  "you  when 
and  from  whom  he  got  the  coupons,"  and 
claims  that  this  "rebuts  the  presumption." 
We  do  not  think  that  this  was  correct. 

The  next  exception  we  will  consider  Is  as 
to  the  admission  of  Exhibit  H  by  plaintiff, 
under  the  objection  of  defendants.    The  de- 
fendants during  the  course  of  the  trial  had 
Introduced  Exhibit  A,  which  is  as  follows: 
"Statement  of  Anson  County  Coui>ons  Pre- 
sented to    the    Commissioners    of  Anson 
County  by  Gideon  B.  Threadglll,  and  by 
said  Board   Referred  to  Henry   W.   Led- 
.  better,  John  J.  Dunlap,  and  John  C.  Mc- 
Lauchlin,    County    Auditing    Committee. 
Coupon  No.  3,  from  Bond  No.  1,  due  Jan- 
uary 1,  1802,  Indorsed  by  J.  McLeodon, 
$70,  etc. 

"Mr.  Gideon  B.  Threadglll  makes  the  fol- 
lowing statement  touching  the  coupons  above 
described:  'Theie  couix>ns  came  into  my  pos- 
session before  the  year  1S65.  I  took  them 
up  In  payment  toe  taxes.  I  found  them 
about  a  month  ago,  among  other  papers,  at 
my  residence,  not  knowing  up  to  that  time 
that  I  had  them  In  my  possession.  I  have 
no  recollection  whatever  of  the  circumstances 
under  which  I  retained  and  filed  away  these 
coupons.  I  have  receipts  of  James  A.  Leak, 
given  hi  18C4  and  in  March,  1865,  for  ^000. 
which  was  paid  to  him  for  the  support  of 
soldiers'  families.  One  of  these  receipts,  for 
$5,000  dated  November  19,  1864,  specifies  that 
the  money  was  a  part  of  railroad  funds.    'M.j 
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Impresston  la,  I  collected  the  railroad  taxea 
for  1862-63-84,  and  in  paying  the  aame  to 
Mr.  I^eak  for  the  purposes  set  forth  In  his 
receipt  paid  him  In  cash  (Confederate  money), 
and  k^t  the  coupons  which  I  had  taken  in 
in  the  way  of  taxes.'  In  answer  to  the  ques- 
tion, 'Do  you  know  whether  you  settled  the 
taxes  for  the  years  1862-63-64?'  Mr.  Thread- 
Kill  answers:  'I  do  not.  I  have  no  recollec- 
tion of  a  settlement  of  the  taxes  for  those 
years.  I  have  receipts  showing  settlement 
in  full  of  all  the  other  taxes  for  the  years 
18G2-63-64,  but  no  receipts  showing  a  settle- 
ment of  the  railroad  taxes.  I  find  from  a 
statement  from  the  auditor's  office  in  Raleigh 
that  the  amount  of  taxes  levied  for  railroad  * 
purposes  in  1862  was  $2,106;  and  I  find  from 
an  old  tax  bswk  that  the  amount  levied  in 
1863,  tor  the  same  purposes,  was  |2,500.  I 
cannot  find  the  amount  levied  for  same  pur- 
pose In  1864.  Th»e  is  no  further  statement 
which  I  can  now  make  that  will  throw  any 
light  upon  the  matter.'  O.  B.  Threadgill 
makes  oath  that  the  facts  set  forth  In  the 
foregoing  statement,  to  the  best  of  his  knowl- 
Hlge,  information,  and  belief,  are  true.  Q.  B. 
Threadgill. 

"Sw(HD  to  and  subscribed  before  me,  Au- 
gust 25,  1880.    John  a  McLauchlln,  O.  S.  O." 

After  defendants  had  offered  Bxhibit  A, 
the  plaintiff  offered  Exhibit  H  in  reply.  De- 
fendants objected,  the  objection  was  over- 
ruled, and  defendants  excepted.  Exhibit  H 
is  as  follows: 

"The  finance  committee  met  to-day  at  the 
request  of  Oldeon  B.  Threadgill,  Esq.  Pres- 
eati  CoL  Henry  W.  Ledbetter,  John  J.  Dun- 
lap,  and  John  C.  McLauchlln.  Gideon  B. 
Threadgill,  Esq.,  makes  the  following  state- 
ment In  addition  to  and  amendatory  of  the 
statement  made  by  him  heretofore,  to  wit,  on 
the  2dth  day  of  August,  1880,  touching  the 
I'oonty  coupons  in  his  possession,  of  which  an 
invoitory  is  hereto  annexed:  'Since  my  for- 
mer statement  I  have  become  satisfied  that  I 
did  not  receive  all  of  said  coupons  before  the 
year  1865,  and  that  I  received  a  portion  of 
than  since  the  year  1865.  I  received  the 
two,  indorsed  by  F.  Milton  Kennedy,  at  the 
bonse  of  J.  B.  Bums,  in  Wadesboro,  after  the 
close  of  the  war.  After  the  year  1865,  I  did 
not  collect  any  back  taxes.  After  the  close 
of  the  war,— after  the  year  1865,-1  did  not 
collect  any  back  taxes  after  the  close  of  the 
war.  I  find  that  there  was  for  the  year  1866 
taxes  against  Mr.  Kennedy  amounting  to  six 
or  seven  dollars.  I  am  satisfied  that  I  re- 
ceived the  three  coupons  indorsed  by  W.  O. 
WriKht  since  the  year  1865.  I  find  upon  ex- 
aminatltm  of  my  recdpt  book  that  I  did  not 
settle  in  full  the  taxes  for  the  year  1864.  I 
have  my  tax  books  for  the  years  1862  and 
18C3.  From  these  books  I  find  that  the 
levies  for  payment  of  cpupcHis  for  those  years 
were  for  1862,  $2,100;  for  1863,  $2,500.'  The 
abstract  liom  the  anditor's  office  shows  only 
the  total  levies,  and  not  the  amounts  levied 
f<^)r  specific  purposes.    Here  the  further  con- 


sideration of  this  matter  was  postponed  until 
August  17,  1881. 

"Wednesday,  August  17,  1881.  The  com- 
mittee met  according  to  agreement  Present: 
Henry  W.  Ledbetter  and  John  C.  McLauch- 
11a  Mr.  Gideon  B.  Threadgill  continues  bis 
statement,  as  follows:  'Upon  reflection,  and 
in  consideration  of  the  fact  that  I  find  in  the 
package  of  coupons  in  my  possession  some, 
to  wit,  those  indorsed  by  F.  M.  Kennedy 
and  those  indorsed  by  W;  Q.  Wright,  which 
I  recognize  as  having  been  received  by  me 
since  the  year  1865,  I  am  convinced  that  I 
received  the  whole  batch  since  said  year 
1865.  These  coupons  are  my  property.  I 
suppose  they  were  taken  by  me  partly  in  pay- 
ment of  taxes,  and,  if  so,  the  coimty  has  been 
paid,  as  I  have  settled  in  full  the  taxes  for 
the  years  1866-67.     G.  B.  Threadgill.' 

"Sworn  to  and  subscribed  before  me  the 
17th  day  of  August,  A.  D.  1881.  John  0. 
McLauchlln,  C.  8.  0." 

And  the  plaintiff  contended  that  Exhibit  H 
was  a  part  of  the  same  declaration  or  state- 
ment as  Exhibit  A,  introduced  by  defendants, 
and  was  competent  on  that  account  And  we 
find  that  in  the  statement  of  the  case  on  appeal 
it  Is  said  to  be  a  part  of  the  same  transac- 
tion or  declaration  as  Exhibit  A.  But  we 
find  from  an  examination  of  the  record  that 
this  Is  not  true;  that  Exhibit  A  was  made 
on  the  25th  day  of  August  1880,  and  that 
the  committee  to  whom  it  Was .  made  made 
the  following  report  there<m,  the  same  day 
it  was  made  to  than,  maAed  "Exhibit  E," 
as  follows: 

"We,  Henry  W.  Ledbetter,  John  J.  Dnnlap, 
and  John  C.  McLauchlln,  auditing  commit- 
tee for  Anson  county,  submit  the  following 
report  to  the  honorable  board  of  commission- 
ers of  Anson  county,  to  wit:  Gideon  B. 
Threadgill,  late  sheriff  of  said  county,  sub- 
mitted to  us  a  lot  of  coupons  takea  from  the 
Anson  county  railroad  bonds,  amounting  In 
the  aggregate  to  ($2,261)  twenty-two  hundred 
and  sixty-one  dollars.  We  have  prepared  a 
descriptive  inventory  of  said  coupons,  and 
have  appended  thereto  Mr.  ThreadgiU's  state- 
ment touching  them,  sworn  to  and  signed  by 
himself.  Said  Inventory  and  statement  are 
appended  hereto,  marited  'Exhibit  A.'  We 
have  not  been  able  to  find  anything  beyond 
Mr.  ThreadgiU's  statement  to  throw  any  light 
upon  the  question  whether  said  coupons  have 
been  heretofore  paid  by  the  county  and  are 
the  property  of  Mr.  Gideon  B.  Threadgill. 
Respectfully  submitted,  J.  C.  McLauchlln,  J. 
J.  Dunlap,  H.  W.  Ledbetter,  Auditing  Com- 
mittee.    August  25.  1880." 

And  we  find  from  the  record  that  more 
than  a  year  after  the  report  quoted  above 
the  committee  made  another  report,  which  Is 
very  evident  to  us  was  the  result  of  plaln- 
tiCTs  statement  H,  made  at  his  own  request, 
and  concluded  on  the  17tb  day  of  August 
1881.  This  report  is  as  follows:  "The  claim 
of  G.  B.  Threadgill,  based  upon  Anson  coun- 
ty coupons,  amounting  to  $2,261,  having  been 
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referred  to  us  with  instractions  to  report  onr 
Judgment  as  to  the  question  'whose  property 
are  said  coupons,  respectfully  report  that  up- 
on a  careful  consideration  of  all  the  facts 
and  circumstances  brought  to  our  knowledge 
In  the  Investigation  of  this  matter  we  baye 
to  state,  In  our  judgment,  said  coupons  are 
the  property  of  the  county  of  Anson.  Sep- 
tember 12,  1881,"— signed  by  J.  O.  McLaueh- 
lin,  H.  W.  Ledbetter,  and  J.  J.  Dunlap, 
finance  committee.  So  it  appears  from  the 
record  that  Exhibit  A  and  Exhibit  H  are  not 
a  part  of  the  same  conversation  or  declara- 
tion. And  It  has  been  too  often  and  too  re- 
cently held  by  this  court  to  need  the  citation 
of  authority  that  when  the  record  proper 
differs  from  the  statement  of  the  case  on  ap- 
peal, the  statements  in  the  record  proper 
control.  It  is  true  that  statements  A  and  H 
are  about  the  same  subject-matter,  but  they 
are  not  parts  of  the  same  conversation  or 
admission,  so  as  to  make  H  competent  evi- 
dence for  the  plaintiff,  because  the  defend- 
ants had  Introduced  Exhibit  A;  and,  this  be- 
ing the  only  ground  upon  which  we  can  see 
that  it  could  be  competent,  and,  Indeed,  be- 
ing the  only  ground  upon  which  the  learned 
counsel  contend  that  it  was  competent,  we 
must  sustain  the  defendants'  exception,  and 
hold  that  there  was  error  in  admitting  Ex- 
hibit H  In  evidence  on  behal{  of  plaintiff. 

The  next  exception  we  propose  to  examine 
Is  that  arising  upon  the  presumption  of  pay- 
ment from  the  lapse  of  time.  It  is  admitted 
that  the  coupons  sued  on  were  detached  from 
bonds  Issued  before  1860  and  falling  due  in 
1880,  and  that  the  coupons  became  due  in 
1862,  1863)  and  1864.  The  coupons  partook 
of  the  same  dignity  as  the  bonds  from  which 
they  were  detached,  and,  l>elng  dated  before 
1860,  and  f alUng  due  before  1868,  the  statute 
of  limitations  does  not  apply.  But  they  may 
be  barred,  or  rather  paid,  by  the  lapse  of 
time  and  the  statute  of  presumptions.  Kev. 
Code,  c.  65,  S  20.  But  plaintiff,  In  the  first 
place,  denies  that  the  coupons  sued  on  are 
barred  by  the  lapse  of  time,  and  contends 
that  the  bonds  from  which  they  were  de- 
tached did  not  become  due  until  1880,  and 
they  would  not  be  presumed  paid  till  1890; 
and  the  coupons  w.>uld  be  good  as  long  as 
the  bonds  from  which  they  were  taken  would 
be  good;  and  plaintiff  further  contends  that 
defendants  are  not  entitled  to  this  defense, 
for  the  reason  that  it  Is  not  made  by  the 
pleadings.  Plaintiff  admits  that  defendants 
pleaded  payment  in  the  original  answer,  but 
he  says  that  in  the  amended  answer  the  de- 
fendants deny  that  they  have  paid  these 
coupons;  that  the  two  answers  are  c<Mitradic- 
tory;  and  that  the  rule  Is  that,  where  there 
Is  an  amended  pleading  filed,  the  case  must 
be  tried  on  the  amended  pleadings,  and  not  on 
the  original,  and  cites  some  cases  from  New 
York,  which  he  says  sustain  this  contention. 
We  h.ive  not  examined  these  cases,  because, 
if  any  such  rule  obtains  In  New  Yorj^,  we 
know  the  practice  is  well  settled  to  be  other- 


wise here.  Indeed,  we  find  from  tiie  record 
that  plaintiff  amended  his  complaint  in  188-j, 
the  action  having  been  commenced  in  1881 
But  we  do  not  propose  to  hold  the  plaintiff 
down  to  his  amendment,  and  exclude  blm 
from  the  benefit  of  his  original  complaint 
And  neither  do  we  propose  to  deprive  the 
defendants  of  the  benefit  of  the  original  an- 
swer. Nor  do  we  think  the  rule  as  to  the 
limitation  contended  for  by  plaintiff  Is  the 
law.  To  sutain  the  contention  that  the  cou- 
pons were  not  barred  for  10  years  after  the 
bonds  became  due  would  be  equivalent  in 
this  case  to  saying  that  they  would  not  I>e 
barred  for  30  years  after  they  fell  due.  We 
cannot  do  this  without  violating  every  rule  of 
law  that  we  know  of  in  regard  to  the  lapse 
of  time  and  the  presumption  of  payment. 
The  coupons,  though  they  have  the  dignity 
of  the  bonds,  constitute  an  indebtedness  of 
their  own,  independent  of  the  bonds,  fixing 
their  own  time  of  maturity,— as,  in  this  case, 
becoming  due  nearly  20  years  before  the 
bonds  from  which  they  were  detached  be- 
came due.  The  right  of  action  accrues  when 
they  become  due,  and  the  owner  does  not 
have  to  wait  till  the  bonds  become  due; 
and  this-^aie  right  of  action— to  what  starts 
the  statute.  This  view  seons  to  us  to  be 
so  thoroughly  sustained  by  the  "reason  of 
the  thing"  and  the  logic  of  the  case  that  it 
requires  no  authority  to  support  it  But  the 
case  of  Amy  v.  Dubuque,  88  U.  S.  470,  Is 
directly  In  point,  and  sustains  the  view  we 
have  taken  of  this  matter. 

This  only  leaves  the  question  of  pleading  to 
be  considered,  and  we  have  seen  that  defend- 
ants are  entitled  to  the  benefit  of  the  orig- 
inal answer  and  of  both  amended  answers. 
The  proper  plea  to  raise  this  defense  Is  pay- 
ment This  Is  elementary  learning.  It  Is  ad- 
mitted that  defendants  have  properly  plead- 
ed payment  in  their  original  answer.  But 
defendants.  In  the  fourth  section  of  the 
amended  ajiavrer  made  at  fall  term,  1882,  use 
this  language:  That  defendants  deny  that 
they  "ever  made  payment  of  any  part  of  said 
coupons,  as  alleged,  to  the  plaintiff,  as  owner 
of  said  coupons."  This  was  said  replying  to 
the  fourth  section  of  plaintiff's  complaint, 
which  contains  the  following  averment: 
"That  on  these  said  coupons  the  sum  of 
seventy  dollars  has  been  paid,  leaving  a  bal- 
ance of  principal  due  the  plaintiff,"  etc.  Aud 
we  think  a  fair  interpretation  of  the  lan- 
guage used  by  defendants  in  the  fourth  ar- 
ticle of  the  amended  answer  is  a  denial  of 
the  payment  of  this  $70,  and  not  a  denial 
that  the  coupons  were  paid.  So  we  do  not 
think  the  answer  Is  subject  to  the  criticism 
of  being  inconsistent  But  If  it  were,  it  has 
been  held  by  this  court  that  a  defendant 
may  plead  as  many  pleas  as  he  wishes,  and 
even  inconsistent  pleas.  Reed  ▼.  Reed,  93 
N.  C.  462,  and  cases  there  cited.  And  de- 
fendants In  their  last  amended  answer  plead 
the  statute  of  limitations  of  10  years,  and  it 
was  held  by  this  court  in  P«nberton  v.  Sim- 
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monB,  100  N.  C.  316,  6  S.  E.  122,  that  this 
-was  sufBdent  to  enable  the  court  to  consider 
the  case  on  the  statute  of  presumptions.  We 
do  not  think  the  pleadings  in  Reed  ▼.  Reed 
or  Pembertcm  t.  Simmons,  supra,  good  plead- 
ing, and  do  not  recommend  them  as  models. 
But  this  court  has  many  times  sustained  very 
imperfect  and  defective  pleadings  where 
there  was  a  sufficient  statement  of  facts  to 
constitute  a  cause  of  action,  and  where  It 
could  see  that  the  opposite  party  had  not 
been  misled  and  Injured  thereby.  But,  while 
the  answers  in  tliis  case  are  not  as  concise 
and  logical  as  they  might  be,  we  cannot  say 
that  they  do  not,  with  sufficient  clearness, 
state  the  defendants'  ground  of  defense.  So 
our  conclusion  is  that  there  was  error  in  the 
Judge's  charge  that  the  burden  was  on  de- 
fendants to  prove  that  plaintiff  was  not  the 
owner  of  the  coupons  sued  on.  We  also 
think  there  was  error  in  admitting  Exhibit 
H  in  evidence  for  plaintiff.  And  we  are  also 
of  the  opinion  that  the  court  erred  in  in- 
structing the  Jury  txiat  the  statute  of  pre- 
sumptions did  not  bar  the  plaintifTs  claim. 
Thia  la  a  question  of  law  and  fact,  and  should 
hare  been  submitted  to  the  Jury  upon  the 
evidence  in  the  case,  with  proper  instructions 
as  to  whether  the  plaintiff  had  rebutted  the 
presumption  of  payment.  There  are  quite  a 
number  of  other  exceptions  which  will  prob- 
ably not  arise  on  another  trial,  and  we  have 
not  considered  them.  There  is  error,  and  the 
defendants  are  entitled  to  a  new  trial,  and 
it  is  80  ordered.    New  trial. 


SHBRRILL  T.  WESTERN  UNION  TEL.  00. 

(Supreme  Coort  of  No;^  Carolina.    April  B, 

1885.) 
Action  aoaisrt  Telkob&pb  Compant  —  Failcrb 

TO  DEI.ITBB  MbSSAGE— DaMAOES — ^MbN- 
TAJ.  ANODISB. 

1.  Where,  in  an  action  against  a  tele- 
graph company  for  failure  to  deliver  a  message, 
plaintiif  shows  that  defendant  received  it,  and 
failed  to  deliver  it,  a  prima  fade  case  is  made, 
and  the  burden  is  on  defendant  to  show  excuse 
for  such  failnre.    • 

2.  Plaintiff  having  made  a  prima  fade  case, 
the  question  of  negliKence  is  for  the  Jury,  and  an 
instruction  that  "upon  all  the  evidence,  if  be- 
lieved, plaintiff  is  not  entitled  to  recover,"  vio- 
lates Code,  S  418,  forbidding  an  expression  of 
opinion  by  the  court  upon  the  weight  of  evi- 
dence. 

3.  An  instruction  that,  if  defendant  made 
proper  iuQuiries  as  to  the  whereabouts  of  the 
addressee,  from  persons  of  wide  acquaintance 
in  the  neigbl)orhood.  and,  upon  information  so 
received,  delivered  the  same  to  another  person 
of  the  same  name,  it  had  used  reasonable  dili- 
gence, was  error,  as  leaving  out  of  view  when 
and  after  bow  mncb  delay  the  inqniriM  were 
made. 

4.  Where  a  message  which,  on  its  face, 
asked  for  an  answer,  wos  given  to  a  telegraph 
company,  and  money  paid  for  spedal  delivery, 
the  failure  of  the  receiving  agent  to  wire  the 
■ending  office  for  a  better  address,  when  be 
found  difficulty  in  delivering  the  message)  and 
to  notify  the  sender  immediately  of  its  non- 
delivery, was  negligence. 


5.  A  telegraph  company  cannot,  by  con- 
tract, restrict  its  liability  for  mistake  or  delay 
in  the  delivery  of  a  message. 

6.  Where  a  telegraph  company  negligently 
fails  to  deliver  a  message,  the  nature  of  which 
appears  on  its  face,  plaintiff  can  recover  for 
mental  anguish  caused  thereby. 

Appeal  from  superior  court,  Iredell  county; 
Bryan,  Judge. 

Action  by  H.  Z.  Sberrill  against  the  West- 
em  Union  Telegraph  Company  for  damaget 
caused  by  the  nondelivery  of  a  message. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
I>eal8.     Reversed. 

The  first  instruction  granted  at  the  instance 
of  defendant,  and  to  which  plaintiff  excepted, 
was  as  follows.-  "If  the  Jury  bdleve  that  de- 
fendant, through  Its  operator  and  messenger 
boy,  made  proper  Inquiries  as  to  the  where- 
abouts of  the  person  to  whom  the  message 
was  addressed,  from  people  of  wide  acquaint- 
ance in  the  neighborhood,  and,  upon  informa- 
tion 80  derived,  delivered  It  to  another  per- 
son of  the  same  name,  who  received  it  wltu- 
out  notifying  defendant  that  it  was  not  in- 
tended for  him,  then  the  defendant  had  used 
reasonable  diligence  In  delivering  said  mes- 
sage, and  is  guilty  of  no  negligence  for  whicb 
plaintiff  can  recover." 

Burwell,  Walker  &  Cansler  and  L.  C.  Cald- 
well, for  appellant  Jones  &  Tlllett,  for  ap- 
pellee. 

CLARK,  J.  The  plaintiff  having  shown 
the  delivery  of  the  message  to  the  defendant, 
with  the  charges  prepaid  (and  it  would  have 
been  the  same  it  the  defendant  had  acc^ted 
the  message  with  charges  to  be  collected), 
and  the  failure  to  deliver  the  message,  a 
prima  fade  case  was  made  out,  and  the  bur- 
den rested  on  the  defendant  to  show  matter 
to  excuse  its  failure.  Thomp.  Electr.  i  274, 
and  cases  cited;  Bartlett  v.  Telegraph  Co., 
16  Am.  Rep.  447;  Pearsall  v.  Telegraph  Oo., 
(N.  Y.  App.)  26  N.  B.  534. 

The  court  erred  in  granting  the  defendant's 
second  prayer  for  instruction,— that  "upon  all 
the  evidence,  if  believed,  the  plaintiff  is  not 
entitled  to  recover,  and  the  Jury  should  an- 
swer the  fourth  issue,  'No.'"  The  court 
should  instruct  the  Jury  that  a  given  state  of 
facts,  as  a  matter  of  law,  would  or  would 
not  be  negligence.  Emry  ▼.  Railroad  Co., 
109  N.  C.  589,  14  S.  B.  352.  But,  when  the 
plaintiff  makes  out  a  prima  facie  case,  then 
to  instruct  the  Jury  that  the  evidence  rebuts 
It  and  overcomes  it  is  to  invade  the  province 
of  the  Jury,  and  violates  chapter  462  of  the 
Acts  of  1796  (Code,  g  413),  which  forbids  an 
expression  of  opinion  by  the  Judge  upon  the 
weight  of  the  evidence. 

The  first  instruction  granted  at  the  Instance 
of  the  defendant  was  erroneous,  because  it 
left  out  of  consideration  when  and  after  how 
much  delay  the  inquiries  were  made^  The 
promptness  with  whicb  they  were  made  was 
an  essential  element  in  an  Instruction  as  to 
whether  there  was  reasonable  diligence. 

The  third  instruction  given  at  the  instance 
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of  the  plaintiff  was  erroneous.  After  show- 
ing the  contract  and  the  failure  to  deliver 
the  meaaage,  the  plaintiff  bad  made  out  a 
prima  facie  case,  and  the  burden  was  on  the 
defendant  to  rebut  negligence.  The  court 
properly  told  the  Jury  that  the  defendant  was 
not  a  guarantor  of  the  delivery,  and  that 
they  should  distinguish  between  the  plain- 
tiff's grief  for  the  death  of  the  child,  for 
which  the  defendant  was  in  no  wise  respon- 
sible, and  that  caused  by  his  being  deprived 
by  the  defendant's  negligence  of  the  con- 
solation of  seeing  his  child  before  its  death; 
bnt  it  again  erred  tai  telling  the  jury  that 
there  was  no  evidence  to  support  the  second 
issue,  and  directing  them  to  -answer  It  "No." 

As  to  the  plaintiff's  prayers  for  instmc- 
tlona,  the  message  on  its  face  asked  for  an 
answer,  and  money  was  paid  for  a  special 
delivery.  The  agent  at.  Statesvllle  violated 
the  rules  of  the  company  upon  his  own  evi- 
dence. In  not  wiring  bacli  to  the  sending  of- 
fice for  a  better  address,  when  he  found  dif- 
ficulty in  delivering  the  message,  and  in  not 
notifying  the  sender  Immediately  of  the  non- 
delivery of  the  message.  For  these  and  oth- 
er reasons  appearing  in  the  evidence,  it  was 
error  to  refuse  the  fourth  and  stxtb  of  the 
plaintiff's  prayers  /or  instruction.  There 
were  other  errors  excepted  to  in  apt  time, 
but  it  is  unnecessary  to  pass  on  them  In 
detail,  as  they  will  probably  not  occur  on 
another  trial,  in  view  of  the  principles  above 
laid  down. 

The  right  of  the  plaintiff  to  maintain  this 
action  was  sustained  on  a  former  appeal. 
109  N.  C.  527,  14  S.  £.  94.  That  the  defoid- 
ant  cannot  by  contract  restrict  its  liability 
was  held  In  Brown  v.  Telegraph  Co.,  Ill  N. 
C.  187,  16  S.  E.  179,  which  is  now  reaffirmed. 
The  plaintiff,  if  the  message  was  not  deliver- 
ed by  reason  of  defendant's  negligence,  the 
nature  of  the  message  appearing  on  Its  face, 
can  recover  damages  for  the  mental  anguish 
caused  thereby.  Young  v.  Telegraph  Co.,  107 
N.  C.  370,  11  S.  E.  1044;  Thompson  v.  Tele- 
graph Co.,  107  N.  C.  449,  12  S.  B.  427.  The 
courts  of  all  our  sister  states  are  not  in  accord 
with  us  on  this  principle.  A  majority  of 
those  which  have  so  far  passed  on  this  ques- 
tion sustain  this  view,  b^ng  (in  addition  to 
this  state)  the  courts  of  Texas,  Indiana,  Ken- 
tnclcy,  Tennessee,  and  Alabama.  The  weight 
of  the  text  writers  is  to  the  same  effect 
Gray,  Commun.  Tel.  {  65;  4  Iawbou,  Rights, 
Rem.  &  Prac.  I  1070;  2  Thomp.  Neg.  p.  847, 
i  11;  Sedg.  Dam.  (8th  Ed.)  §  894;  Suth. 
Dam.  (2d  Ed.)  S  97;  29  Am.  Law  Rev.  207. 
An  opposite  view  is  hdd  by  the  courts  of 
Creorgia,  Mississippi,  Kansas,  and  Dakota. 
In  the  United  States  circuit  courts  opinions 
have  been  delivered  on  both  sides.  The  bet- 
ter reason.  In  our  opinion,  is  with  those 
which  agree  with  the  precedents  in  our  own 
court;  for  otherwise,  except  where  the  negli- 
gence Is  as  to  messages  relating  to  pecuniary 
matters,  there  would  be  no  liability  for  any 
neglect  by  telegraph  companies,  and  these 


great  and  necessary  public  agencies  would 
be  irresponsible,  and  therefore  unreliable,  as 
to  the  correctness  in  transmission  or  prompt- 
ness in  delivery  of  messages  of  whatever  im- 
portance, if  not  relating  to  mere  money 
transactions.  No  man  could  depend  upon 
the  correctness  or  promptness  of  messages, 
as  to  which  the  law  enforces  no  responsibil- 
ity, when  they  must  pass  through  the  hands 
of  so  many  agents.  The  supreme  courts  of 
Illinois  and  Iowa,  though  no.  passing  directly 
on  the  point,  have  intimated  a  leaning  to  the 
view  hdd  by  this  court,  while  the  supreme 
court  of  Missouri  has  recently  adhered  to  the 
ruling  of  the  minority.  The  cases  have  been 
collected  in  the  notes  In  seva:«l  late  volumes 
of  the  American  State  Reports.  It  is  minec- 
essary  to  cite  them  here,  or  to  say  more  than 
to  refer  to  and  approve  our  own  precedmts 
on  this  point     New  triaL 


STATE  V.  HATCH  et  aL 

(Supreme  Court  of  North  Carolina.    Aprfl   9, 

1895.) 

Officers— Neolkct  of  Dutt— Evidrscb. 

1.  Under  Code,  $  1090,  creating  the  willful 
omission,  neglect,  or  refusal  of  an  officer  to 
discharge  his  duty  a  misdemeanor,  corrupt  in- 
tent need  not  be  shown. 

2.  The  fact  that  county  property  was  sold 
by  the  commisBioners  at  a  grossly  inadequate 
price,  for  less  than  could  have  been  obtained 
by  reasonable  effort,  and  without  opportunity 
for  competiti<ni,  is  evidence  of  omission  or 
neglect,  within  Code,  I  1090. 

3.  Honesty  and  good  intent  are  not  a  fnll 
defense  if  there  is  willfnl  carelessness  in  the 
discharge  of  official  duty,  resulting  in  injury  to 
the  public. 

Appeal. from  superior  court,  Chatham  coon- 
ty;  Green,  Judge. 

Indictment  against  W.  H.  Hatch  and  oth- 
ers for  willful  neglect  In  discharge  of  official 
duty.  From  a  judgment  for  the  state,  de- 
fendants appeal.     Affirmed. 

H.  A.  London,  for  app^ants.  Jas.  C.  Mac- 
Rae  and  the  Attorney  General,  for  the  State. 

CLARK,  J.  The  cornerstone  of  our  sys- 
tem of  government  is  that  it  is  a  govem- 
ment  "of  the  people,  by  the  people,  and 
for  the  people."  It  follows  that  any  public 
officer  is  a  public  servant,  responsllile  to  the 
sovereign,— the  people.  The  re/^onslblllty  at- 
taches for  acts  of  omission  as  well  as  com- 
mission. For  such  malfeasances,  the  trial  for 
some  officials  is  by  impeachment;  for  those 
of  lesser  degree,  by  Indictment  and  trial  by 
jury.  Section  1090  of  the  Code  creates  two 
distinct  offenses.  One  is  the  willful  omis- 
sion, neglect  or  refusal  to  discliarge  any  of 
the  duties  of  his  office.  This  is  a  misde- 
meanor punishable  by  fine  and  imprisonment 
not  exceeding  two  years.  The  other  is  the 
willful  and  corrupt  action  of  an  oSkcer, 
whether  by  commission  or  omission,  contrary 
to  the  true  intent  of  his  oath  of  office.  Up- 
on conviction  for  the  latter  offense,  termed 
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by  statute  "mlsbehaTlM  in  office,"  the  officer 
must,  by  the  eenteuce  of  the  court,  be  re- 
moved from  office,  besides  being  fined  and 
imprisoned  at  the  discretion  of  the  court 
State  T.  Prltcbard,  107  N.  0.  921,  12  S.  B.  60. 
The  first  offense  is  for  negligence  or  other 
mlscondnct  in  official  duties,  without  corrupt 
intent,  and  is  simpie  malfeasance,  misfea- 
sance, or  nonfeasance.  The  second  Is  such 
malfeasance,  misfeasance,  or  nonfeasance 
with  a  corrupt  intent.  In  this  case  there  is 
no  proof  of  corrupt  Intent,  but  the  cliarge 
Is  that  the  defendants  willfully  and  unlaw- 
fully neglected  and  omitted  to  discharge  the 
trust  reposed  in  them,  by  "selling  for  the 
sum  of  twenty-one  dollars— a  price  grossly 
inadequate,  and  less  than  could  by  reason- 
table  effort  have  been  obtained  in  cash— 36,- 
000  shingles,  readily  worth  seventy  dollars." 
Tha«  was  evidence  sufficient  to  go  to  the 
jury  to  prove  the  charge.  The  shingles  had 
recently  cost  the  county  $87.60,  and  they 
were  sold  by  the  chairman  at  private  sale 
(together  with  sbme  lumber  of  his  own)  at 
$21,  and  the  other  defendant  had  assented  to 
his  action.  There  was  no  advertisement,  and 
the  defendants  offered  no  evidence  that  they 
had  made  inquiry  <»■  endeavored  to  get  a  bet- 
ter price.  The  court  correctly  reiused  to 
charge  that,  unless  a  corrupt  intent  was 
shown,  the  jury  must  acquit,  and  told  the 
jury.  If  the  defendants  willfully  and  negli- 
gently omitted  or  refused  to  perform  their 
duty,  or  negligently  and  willfully  abused 
their  discretion  in  regard  to  the  sale  of  the 
shingles,  as  charged  in  the  bUI  of  indict- 
ment, the  defendants  were  guilty.  To  the 
above  charge,  and  refusal  to  charge,  the  de- 
fendants excepted.  The  jury  found  them 
guilty.  They  were  fined  one  penny  each, 
and  appealed. 

There  is  no  exception  to  the  indictment  or 
the  admissibility  of  evidence.  The  judge 
told  the  jury  that  the  defendants  had  the 
right  to  sell  at  private  sale.  The  conviction 
Is  not  for  selling  at  private  sale,  nor  at  a 
low  price,  but  for  willful  negligence  in  not 
oaring  for  the  county  property,  by  selling  "at 
a  grossly  Inadequate  price,  and  at  much  lees 
than  by  reasonable  effort  could  have  been 
obtained."  The  county  is  entitled  to  be  pro- 
tected, not  only  against  dishonesty  in  the 
sale  of  public  property,  but  against  want  of 
reasonable  effort  to  obtain  a  fair  price.  The 
gross  inadequacy  in  the  price  obtained,  and 
the  sale  without  opportunity  given  in  some 
way,  either  by  inquiry  or  advertisement,  for 
competition,  was  simply  evidence  offered  to 
sliow  negligoice  In  the  discharge  of  this  du- 
ty,—to  obtain  a  fair  price. 

The  indictment  under  the  first  clause  of 
the  act,  which  is  but  an  affirmance  of  the 
common  law,  lies  against  officers  for  willful 
neglect  of  duty,  not  for  mere  errors  of  judg- 
ment 2  Whart  Or.  Law,  (  1568.  But  we 
think  that  the  charge  Is  sufficient  in  this  re- 
spect, and,  uhder  the  instruction  given  by 
the  conrt,  the  jury  most  liave  concluded  that 


the  neglect  was  willful.  In  State  v.  Haw- 
kins, 77  N.  C.  4M,  it  is  held  that  any  public 
officer  is  liable  to  Indictment  at  common  law 
for  any  willful  neglect  of  his  duties  or  any 
abuse  of  his  powers.  The  sale  of  the  shin- 
gles in  question  was  a  matter  intrusted  to 
the  defoidants  as  public  officers.  They  did 
not  sell  them  corruptly.  But  It  is  found  by 
the  Jury  that  they  negligently  sold  them  at 
less  than  one-third  their  cost,  and  at  a  price 
grossly  inadequate,  and  less  than  could  with 
reasonable  effort  have  been  obtained  for 
them.  Was  a  sale  made  by  them  without 
such  reasonable  effort,  and  thereby  devolving 
loss  on  the  county,  a  willful  neglect  or  abuse 
of  Vhe  powers  and  duties  Intrusted  to  them  ? 
It  would  se^n  clear  that  it  was.  If  it  was 
not,  then  it  could  liardly  be  possible  to  find 
an  instance  in  which  the  common  law  or  the 
first  part  of  secticm  1090  would  apply,  but 
public  officers  would  be  liable  for  no  malfea- 
sance except  in  cases  in  which  a  corrupt  in- 
tent is  alleged  and  proved.  This  cannot  be 
the  law.  Whetho-  such  conduct  is  an  omis- 
sion or  neglect  of  duty,  which  comes  within 
the  first  clause  of  section  1090  of  the  Code, 
or  is  a  neglect  of  duty  at  common  law,  is  im- 
material. In  the  present  case,  honesty  and 
good  intent  are  not  a  full  defense.  However 
honest  the  defendants  may  be  (and  their  hon- 
esty is  not  called  in  question),  the  public 
have  a  right  to  be  protected  against  the 
wrongful  conduct  of  their  servants,  if  there 
Is  carelessness  amounting  to  a  willful  want 
of  care  in  the  discharge  of  their  official  du- 
ties, which  Injures  the  public.     No  error. 


WILSON  COTTON   MILLS  et  al.  v.  C.  C. 

RANDLEMAN   COTTON   MILLS. 

(Supreme  Conrt  of  North  Carolina.    April  9, 

1895.) 

JuoaMIKT  OF  JD8TM,'K— COLLATERAl,  ATTACK  FOK 
FbaUD — ATTOBNSr    RaPRBSSNTISO 

Both  Fabtiks. 

1.  Defendant  having  made  an  assignment 
for  the  benefit  of  creditors,  plaintiff,  through  its 
attorney,  who  was  also  acting  as  trustee  under 
the  deed  of  assignment,  split  up  its  account 
against  the  insolvent  corporation  so  as  to  bring 
it  within  the  jurisdiction  of  a  justice's  cour^ 
and  obtained  judgments  thereon,  defendant 
making  no  defense  thereto  by  reason  of  repre- 
sentations made  to  it  by  such  trustee.  Held  that, 
in  its  answer  to  a  creditors'  bill  brought  by 
plaintiff,  defendant  could,  by  counterclaim,  im- 
peach such  judgments  for  fraud,  and  demand 
that  they  be  vacated. 

2.  In  such  case,  defendant  need  not  set 
out  formally  the  facts  relied  upon  to  show  its 
right  to  eqnitable  relief,  if  such  right  can  be 
gathered  from  the  whole  answer. 

3.  Where  the  trustee  under  a  deed  of  assign- 
ment was  also  acting  as  attorney  for  a  credit- 
or thereunder,  a  judgment  against  the  maker 
in  favor  of  the  creditor,  rendered  on  motion  of 
such  attorney,  will  be  declared  a  fraud  in  law, 
though  there  was  no  fraudulent  intent. 

On  rehearing.    Dismissed. 
For  former  report,  see  20  S.  E.  TTO. 
J.  N.  Wilson,  for  appellants.    H.  O.  Con- 
not  and  B.  F.  Long,  for  appellee. 
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AVERT,  J.  It  is  contended  (or  the  plaln- 
tillB  that  while  this  court  correctly  held  that 
the  judgment  could  not  be  vacated  unless 
by  "a  direct  proceeding  to  set  it  aside  for 
fraud,"  and  that  courts  of  equi^  must  "re- 
fuse aid  in  cases  when  their  action  would  be 
tantamount  to  appellate  jurisdiction"  exer- 
cised in  the  correction  of  errors  of  law,  It 
erroneously  concluded  in  violation  of  that 
principle  that  they  should  not  be  permitted 
"to  have  a  preference  over  other  creditors." 
It  is  a  general  rule  that  equity  will,  in  the 
distribution  of  a  fund  among  creditors,  re- 
spect "priorities  theretofore  acquh-ed."  Is 
the  cause  before  us  an  exception  to  that 
rule?  Is  it  consistent  with  this  doctrine'  to 
leave  a  judgment  that  constitutes  a  lien  up- 
on realty  unimpeached,  and  yet  to  so  inter- 
pret the  maxim  that  he  who  seeks  equity 
must  do  equity,  as  to  compel  the  holder  of 
such  prior  lien  to  take  ratably  of  the  fund 
arising  from  such  realty  with  those  who  had 
not  obtained  judgment  prior  to  the  filing  of 
the  creditors'  bill?  We  think  It  Is  clear  that, 
If  the  judgments  rendered  by  the  justice  of 
the  peace  are  allowed  to  remain  unimpeached, 
they  must  have  priority,  at  least,  In  the  dis- 
tribution of  the  fund  arising  from  the  sale 
of  the  real  estate  of  the  defendant  company. 
The  controversy  Is  therefore  narrowed  down 
to  the  single  point  whether  in  such  an  ac- 
tion as  that  b^ore  us  the  defendant  could, 
by  way  of  counterclaim,  set  up  allegations 
luffldent  for  the  purpose,  and  directly  impeach 
for  fraud  the  judgments  which  are  the  foun- 
dation of  plaintiff's  bill.  If  it  be  conceded 
that  the  judgments  could  have  been  assailed 
for  Irregularity  only  by  way  of  defense  in 
the  Justice's  court,  why  cannot  the  superior 
court  entertain  a  bill  in  the  exercise  of  Its 
equitable  jurisdiction  to  set  them  aside  for 
fraud?  If  it  can,  is  it  not  in  consonance 
with  the  leading  purpose  In  establishing  the 
code  practice  to  treat  like  an  original  bill  a 
sufficient  statement  of  the  grounds  of  im- 
peachment in  an  anTtver  founded  upon  them, 
and  brought  by  the  judgment  creditor  against 
the  judgment  debtor,  and  to  allow  the  lat- 
ter to  set  up,  by  way  of  counterclaim,  any 
matter  growing  out  of  the  same  transaction, 
and  upon  which  he  might  have  maintained 
an  independent  action?  In  Dougherty  ▼. 
Sprinkle,  88  N.  C.  300,  Justice  Ruffin,  in  a 
well-considered  opinion,  announced,  as  the 
mature  conclusion  of  the  court,  that,  "ac- 
cording to  all  authorities,  the  court  of  a  Jus- 
tice of  the  peace  is  but  a  common-law  coort, 
and  that  his  Jurisdiction  does  not  embrace 
causes  of  a  peculiarly  equitable  nature." 
That  doctrine  has  been  approved  in  many 
later  cases,  and  has  thus  received  abundant 
support  from  succeeding  courts,  if  the  very 
statement  of  it  did  not  carry  with  it  the  con- 
viction of  its  soundness.  Patterson  t.  Qooch, 
108  N.  C.  50C,  13  S.  E.  186;  Long  v.  Rankin, 
108  N.  C.  335,  12  S.  B.  987;  Farthhig  v. 
Shields,  106  N.  C.  289,  10  S.  E.  998;  BeviU 
T.  Cox,  107  N.  C.  177,  12  S.  E.  52.    The  nu- 


merous cases,  therefore,'  in  which  It  has  been 
settled  that  a  Justice's  Judgment  cannot  be 
assailed  or  impeached  for  irregularitlea  which 
a  court  of  conunon-law  Jurisdiction  bad  the 
power  to  correct,  except  by  the  tribunal  in 
which  it  was  rendered,  have  no  bearing  up- 
on the  question  before  us.  Cannon  v.  Park- 
er, 81  N.  a  322;  McKee  v.  Angel,  90  N.  a 
60;  Morton  t.  Rippy,  84  N.  O.  6U;  Bltdsey 
T.  Harris,  68  N.  C.  92. 

Ii  the  defendant  Iiad  sought  to  set  aside 
the  Judgment  on  the  ground  that  its  assent 
to  the  rendition  of  it  was  procured  in  such 
a  way  as  to  render  it  voidable  for  traad  in 
law,  it  would  have  been  compelled  to  invoke 
the  aid  of  a  court  of  equity  when  law  and 
equity  were  administered  in  different  conrts. 
Now  that  both  are  administered  in  the  same^ 
court,  and  often  in  the  same  action,  if  the 
equity  is  sufficiently  alleged,  either  in  a  com- 
plaint or  by  way  of  counterclaim  in  an  an- 
swer to  a  cause  of  action  founded  t^xin  the 
Judgment,  the  party  seeking  the  relief  may, 
upon  proof  of  the  averments  relied  upon  to 
establish  the  fraud,  demand  that  the  Judg- 
ment be  vacated.  If  the  defendant  company 
had  the  right  to  bring  an  independent  salt  to 
impeach  the  judgment,  it  might  have  institut- 
ed it  within  the  time  prescribed  in  section 
155,  subsec.  9,  of  the  Code,  and  the  plaintiff 
could  not  forestall  the  assertion  of  such 
right  by  first  commencing  the  suit  upon  the 
Judgment.  As  was  intimated  by  Justice 
MacRae,  the  action  afforded  the  first  and  an 
early  opportunity  to  the  defendant  to  set  up 
its  equity  in  its  answer  to  the  creditors'  bill. 
It  was  not  material  that  the  facts  relied  upon 
to  establish  the  right  to  equitable  relief 
should  have  been  formally  set  out.  It  is 
sufficient  if  they  can  be  gathered  from  the 
whole  answer,  and  appear  to  liav«  been 
proven  before  and  found  as  facts  by  the  ref- 
eree. Geer  v.  Oeer,  14  S.  E.  297.  The  court 
say  in  the  opinion:  "We  are  bound  by  the 
findings  of  fbct  The  findings  of  fact  of  the 
referee  will  show  that  plaintiCTs  attorney, 
who  was  at  that  time  a  trustee  in  the  deed 
of  assignment,  had  access  to  the  books  of 
the  defendant  corporation,  to  compare  the  ac- 
counts of  his  clients,  the  Wilson  Cotton  Mills, 
with  the  accounts  stated  in  defendant's 
books;  that  he  split  up  said  accounts  against 
defendant,  a  large  part  of  which  'had  been 
settled  by  acceptance;  that  he  represented 
that  by  so  dohig,  and  reducing  the  same  to 
Judgments,  he  only  desired  to  reduce  the 
Wilson  Cotton  Mills'  claims  to  Judgment,  in 
order  to  put  them  on  an  equal  footing  with 
the  Indebtedness  due  banks,  and  to  prevent 
their  running  out  of  date.  It  is  foimd  in 
sections  24  and  25  that,  while  the  represen- 
tations made  to  Sliarpe  were  not  made  with 
the  intent  that  they  should  be  communicated 
to  defendant's  president,  Worth,  they  were 
so  communicated,  and  no  defense  was  made 
to  the  action  before  the  Justice."  The  far- 
ther facts  that  are  material  and  that  may 
be  gathered  from  the  admissions  and  the 
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flndinxs  of  tbe  r«£«tec  may  be  summed  up 
as  follows:  On  Decaaber  10,  1.S80,  tbs  de- 
fendant oompRny,  st  a  meettaiK  of  Its  stock- 
ImUlei-s.  directed  Its  prestdent  to  execnts  an 
asEifinunent,  and  that  on  the  following  day, 
11th  of  Deounber,  1880,  the  deed  was  pre- 
pared, naming  T.  C.  Worth  as  sole  trustee, 
but,  at  Us  own  request,  the  name  of  S.  A. 
Woodard,  plalntUT's  attorney,  was  inserted 
as  cotmstee.  Woodard  thereupon  Immedi- 
ately accepted  the  trust.  In  order  that  be 
might  protect  his  client,  tbe  plaintiff  com* 
|)aay,  and  continued  to  bs  a  trustee  until  the 
21st  of  January,  1891.  two  days  before  this 
action  was  hrooght,.  on  tbe  23d  of  January, 
1S)1.  Both  Worth  and  Woodard  were  ulti- 
mately appointed  by  the  court  receivers,  on 
the  oth  day  of  February,  1891,  and  gave 
bond  and  assumed  control  in  that  capacity. 
Meantime  the  trustee  Woodard  bad  obtained, 
as  attorney  for  the  plaintiff,  as  eat  fbrth  in 
tbe  opinion,  abont  36  Judgments,  by  spUttiog 
lip  seven  acconnts  (all  for  sums  in  excess  of 
$200)  and  a  draft  for  $2,002.82,  and  bad 
caused  all  of  the  Judgments  to  be  doelMted 
In  the  superior  court  of  Randolph  county, 
either  on  December  22,  1890,  or  January  24, 
1801.  B.  C.  Shaipa  was  the  duly-constituted 
agent  of  T.  C.  Wortli,  tmstee.  and  president 
of  defendant  company,  and  as  such  took 
rharge  of  the  books  and  supervision  of  the 
business  fer  Worth.  These  facts  will  ap- 
pear by  reference  t»  findings  Nob'.  13,  14,  15, 
10,  19,  and  21. 

The  rights  of  the  defendant  which  grow  ant 
of  tbese  transactions  axe  in  no  way  impaired 
or  affected  by  the  fact  that  S.  A.  Woodard 
d^iarted  ftom  bis  instructions  in  accepting 
tbe  plae*  of  trostes,  or  in  any  way  exceeded 
his  anfbority  as  attorney  for  plalntlfF.  When 
the  boolts  were  examined  and  the  accounts 
were  split  np  and  reduced  to  Judgment,  he 
was  still  cotmstee  of  Worth,  and  was  acting 
also  In  the  antagonistic  capacity  of  attorney 
for  the  plaintiff.  He  was  known  to  Worth, 
his  associate  in  tbe  trust,  to  be  an  attorney,  as 
snfBdently  appears  from  the  findinga;  and 
when  Worth  received,  through  his  agent 
Sharpe,  tbe  assurance  that  Woodard's  purpose 
was  only  to  place  the  claims  of  his  client  on 
an  equal  footing  with  the  debts  due  banks, 
their  rdations  were  such  that  Worth  was 
warranted  in  trusting  to  him  as  an  attoiaey  to 
protect  tbe  Interests  represented  by  t>oth. 
Woodard  was  one  of  the  trustees  at  the  time, 
in  possession  of  the  property,  and  accountable 
for  it  to  the  assignor  and  the  creditors,  and 
sustained  such  relations  to  the  defendant  com- 
pany aa  entitled  its  president  to  expect  that, 
while  such  relations  continued,  he  would  re- 
frain from  taking,  as  an  attorney  of  an  adver- 
sary party,  any  Judgment  that  would  bind  its 
property.  Though  an  attorney  acts  In  good 
faith  for  both  plaintiff  and  defendant  in  any 
action  or  proceciSng  in  the  courts,  it  is  well 
settled  that  any  Judgment  entered  upon  his 
motion  against  either  party,  for  whom  he  ap- 
pears am  an  attorney,  and  In  favor  of  the  otb- 
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er  win  t)e  set  aside,  oh  the  ground  that  it  Is  a 
fraud  in  law.  Molyneuz  v.  Huey,  81  N.  O. 
106;  ArringtcMi  v.  Arrlngt<m  (decided  at  this 
tana)  21  a  E.  181;  Moore  ▼.  Oldney.  75  N. 
C.  34.  However  Innocently  or  honestly  Jlr. 
Woodard  may  have  acted  in  his  sealous  ef- 
forts to  advance  the  Interests  of  bis  original 
clients,  until  he  placed  himself  at  arm's 
length,  by  notice  that  he  had  ceased  to  act  as 
trustee.  Worth  was  excuaable  for  being  mis- 
led by  his  representations  that  he  would  so 
manage  the  claims  of  the  plaintiff  as  to  leave 
the  assets  of  the  insolvent  company  to  be  dis- 
trlbnted  as  provided  In  the  deed  under  whlcb 
both  were  acting  as  trustees.  Gooch  v.  Tee- 
bles,  lOS  N.  O.  411,  11  S.  K.  415.  Khowing 
his  assoclate-to  be  a  lawyer,  Worth  was  Jus- 
tified In  confiding  more  Implicitly  In  any  as- 
surances as  to  the  legal  effect  of.  bis  pro- 
posed conduct  of  the  suits  before  tbe  Justice 
of  the  peace.  No  man  can  maintain  a  suit 
against  himself  even  in  his  fiduciary  capacity, 
and  it  was  upon  this  principle  that  the  law 
placed  the  claim  of  a  personal  representative 
against  the  decedent,  of  whose  estate  he  bad 
charge,  on  an  equal  footing  with  a  Judgment 
for  demands  of  the  same  kind  held  by  other 
creditors.  Where  two  adversary  parties  to 
an  action  are  both  warranted  Jn  trusting  to 
an  attorney  to  protect  their  interests  involved 
in  the  controversy,  as  occasion  may  demand, 
a  Judgment  rendered  on  motion  of  such  attor- 
ney, though  he  may  have  no  actual  fraudu- 
lent Intent  (as  seems  to  be  conceded  in  this 
qpse).  Is  deemed  fraudulent  In  law.  Arrlng- 
ton  V.  Arrlngton,  supra.  We  think  that  the 
reason  upon  which  this  doctrine  is  founded 
requrres  Its  application  to  a  case  where  an 
attorney  Is  counsel  for  a  plaintiff  who  is  su- 
ing the  attorney  as  a  trustee  or  those  he  repre- 
sehts  in  his  fiduciary  capacity,  and  seeking  to 
gain  an  advantage  over  both  the  trustor  and 
cestuls  que  trustent.  It  is  not  material  that 
Worth  was  sued  as  president  of  the  defend- 
ant company  when  he  was  acting  in  tbe  dual 
capacity  of  trustee  and  piesldent.  It  was 
equally  his  duty  as  trustee  and  president,  as 
far  as  possible,  to  see  that  the  purpose  of  the 
assignor,  the  defendant  company,  as  expressed 
in  tbe  deed,  tmtll  that  was  set  aside  by  the 
court,  was  carried  Into  effect  by  preventing 
the  plaintiff  company  from  acquiring  a  lien 
that  would  grive  It  priority.  Knowing  that 
the  other  trustee  had  accepted  a  trust  which 
imposed  upon  him  the  same  duty,  Worth  was 
waiTanted  in  relying  upon  him  to  carry  out 
the  purpose  expressed  to  Sharpe,  and  com- 
municated subsequently  to  him. 

We  toTbe&r,  because  it  is  needless  to  do 
so,  to  enter  upon  the  discussion  of  tbe  other 
question  suggested  on  the  first  argument  of 
tbe  cause,— whether  an  assignment  by  a  cor- 
poration which  provides  for  a  ratable  distri- 
bution of  the  proceeds  arising  from  the  sale 
of  all  of  Its  property  should  not  be  upheld  as 
valid,  on  the  ground  tliat  it  Is  not  within  the 
spirit.  If  within  the  letter,  of  the  statuta 
Code,  f  683.    While,  therefore,  we  arrive  at 
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the  condoslon  iip<m  a  different  prtndple,  w* 
tliiok  that  it  was  correctly  held  that  the  aa- 
aeta  ahonld  be  ratably  distributed.  Bnt,  In 
order  to  allow  that,  the  court  below  should 
have  vacated  the  justice's  Judgment  in  fayor 
of  the  plaintiffs,  on  the  ground  that  facts 
sufficient  to  warrant  such  a  decree  were  al- 
leged and  proven  by  the  defendant  company. 
The  petition  Is  dismissed. 


WILCOX  V.  ARNOLD  et  al. 
(Supreme  CSoort  of  North  Carolina.     April  16, 

1885.) 
Note  or  HiaaiED  Woman— Vauditt—Ratifjca* 

TIOX  AFTER  WiDOWBOOD. 

1.  A  note  made  by  a  married  woman,  pur- 
portinfr  neither  to  charge  her  separate  estate 
nor  to  be  for  her  benefit,  is  invalid. 

2.  The  bare  promise  of  a  widow  to  pay  a 
note  executed  by  ner  during  coverture,  an<f  void. 
is  not  binding. 

Appeal  from  superior  court,  Ashe  county; 
Alien,  Judge. 

Action  by  J.  O.  Wilcox  against  Thomas 
Arnold  and  Nancy  Arnold.  From  a  Judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

Geo.  W.  Bower  and  R.  A.  Daughton,  for 
plaintiff. 

MONTGOMERY,  J.  The  defendant  Nancy 
Arnold,  while  she  was  the  wife  of  Joseph 
Tyre,  executed,  together  with  him,  the  note 
upon  which  suit  was  brought  before  a  Justice 
of  the  peace,  and  which  constitutes  the  basis 
of  this  action.  It  purjwrts  neither  to  cliargfe 
her  separate  estate,  nor  to  be  for  her  beneflt; 
and,  if  It  had,  the  court  of  a  justice  of  the 
peace  would  have  had  no  Jturlsdiction  in  the 
matter.  Dougherty  v.  Spriukle,  8S  N.  C.  300. 
The  note,  as  an  executory  contract,  had  no 
validity.  In  Farthing  v.  Shields,  106  N.  C. 
295,  10  8.  £.  898,  this  court  said  (Justice 
Sh^herd  delivering  the  opinion):  "It  is  well 
settled  by  the  uniform  decisions  of  this  court 
tliat,  except  in  the  cases  mentioned  in  the 
Code,  !S  1828,  1831,  1832,  1836,  a  feme  covert 
is,  at  law,  incapable  of  making  any  executory 
contract  whatever.  Accordingly,  It  has  been 
determined  that  the  Code,  {  1820,  requiring 
the  written  consent  of  the  husband  In  order 
to  affect  her  real  or  personal  estate,  did  not 
confer  upon  her  (even  when  such  written  con- 
sent was  given,  or  -n-hen  the  liability  was  for 
her  personal  expenses,  etc.)  the  power  to 
make  a  legal  contract.  Its  object  was  to  re- 
quire the  written  consent  of  her  husband,  in 
order  to  charge,  in  equity,  her  statutory  sep- 
arate estate,  on  the  same  principle  which  re- 
quires the  consent  of  the  trustee  when  the 
separate  estate  la  created  by  deed  of  settle- 
ment. Pippin  V.  Wesson,  74  N.  0.  437; 
Flaum  V.  Wallace,  103  N.  C.  296,  9  S.  E.  507." 
The  cases  of  VIck  v.  Pope,  81  N.  C.  22,  and 
Neville  V.  Pope,  95  N.  C.  34C,  have  no  bearing 
on  this  case.  In  both  of  them  the  femes 
covert  made  no  defense  to  the  actions,  and 
allowed  judgment  to  go  against  them  by  de- 
fault.   They  became  bound  by  the  judgments. 


The  attempt  of  the  plaintiff  to  htdd  the  de- 
fendant liable  on  a  new  promiae  cannot  be 
succesafuL  HIa  testimony  and  that  of  Good- 
man on  thia  point  was  not  suffldent  to  go  to 
the  jury;  and,  if  the  promise  had  been  proved. 
It  would  be  nudum  pactum,  tor  the  reason 
that  there  was  no  present  consideration  for 
the  promise,  and  the  consideration  of  the  note 
was  not  for  the  beneflt  of  her  sole  and  sepa- 
rate estate.  There  is  no  error  in  the  ruliug 
of  the  court  below,  and  the  Judgment  Is 
affirmed. 


BLAIR  et  aL  v.  BROWN  et  aL 

(Supreme  Court  of  North  Carolina.    April  2, 

1895.) 

Tbaudclent  Conveyance  —  Suit  to  Set  A»iiib 
— Bvidesce— Declarations  or  Assion- 

OR— COXBPIKACT. 

1.  In  an  action  by  creditors  to  set  aside  a 
deed  of  aaslgnment  made  to  secure  an  alleged 
indebtedness  to  the  assignee,  and  other  debts. 
the  evidence  showed  that  while  the  deed  was 
being  withheld  from  record  the  debtor  pur- 
chased, with  the  knowledge  of  the  assignee,  .t 
large  quantity  of  goods  from  parties  with  whom 
he  had  not  previously  dealt;  that  during  tite 
same  time  the  assignee  represented  to  a  mer- 
cantile agencT  that  the  debtor  was  solvent  and 
was  doing  a  uirge  bunness;  that  shortly  before 
the  assignment,  and  while  the  assignee  held  un- 
recorded mortgages  on  the  debtor's  property  for 
^,500,  both  the  debtor  and  the  assignee  repre- 
sented to  dealers  that  the  debtor  was  solrent 
and  prosperous.  It  also  appeared  that  the  in- 
debtedness of  the  assignee  was  much  less  than 
alleged  in  the  deed,  and  that  a  large  quantity  of 

Sersonal  property  had  been  conveyed  to  the 
ebtor  as  exempt,  although  the  deed  stipnlate<I 
that  the  assignee  was  to  pay  him  $500  in  lieu 
of  such  exemptions.  BeM  sufficient  evidence  of 
a  conspiracy  to  defraud  the  creditMS  to  admit 
evidence  of  declarations  of  the  debtor  niade  aft- 
er the  assignment. 

2.  Where  the  only  evidence  of  the  loss  or 
destruction  of  a  telegram  was  the  statement  of 
the  operator  that  he  had  "searched  for  it  bnt 
could  not  find  it";  that  some  of  the  original  tel- 
egi-ams  "are  destroyed,  and  some  sent  to  head- 
quarters"; and  that  "no  senrch  has  been  made 
at  headquarters"  for  this  one, — oral  evidenoe 
of  its  contents  was  properly  excluded. 

8.  A  charge  that  the  jury  sbonld  find  a 
deed  of  assignment  fraudulent  and  void  if  anv 
part  of  the  debts  preferred  in  such  deed  were 
fictitious,  and  the  fact  was  known  to  tiie  as- 
signor and  assignee,  was  not  error. 

4.  It  was  error  to  charge  that  if  the  jury 
should  find  that  the  deed  was  fraudulent  as  to 
one  creditor,  they  should  find  it  fraudulent  anJ 
void  as  to  all. 

6.  A  charge  that,  if  the  Jury  should  find 
that  the  assignor  executed  the  deed  of  assi^i- 
ment  with  a  view  to  becoming  indebted,  ther 
should  find  it  fraudulent  and  void,  was  error. 

6.  A  provision  in  the  deed  of  assignment 
that  the  assignee  should  sell  the  property  con- 
veyed, and  pny  the  assignor  $500  as  his  pers-'inal 
property  exemption,  was  not  per  se,  eviilence 
of  a  fraudulent  intent  upon  the  part  of  the 
assignor,  bnt  should  be  considered  with  the  oth- 
er evidence  relating  to  such  intent 

Appeal  from  superior  cotirt,  Moore  county: 
Armfleld,  Judge. 

Action  by  Ilarvey  Blair  &  Ca  and  others 
against  L.  T.  Brown  and  others.  From  a 
Judgment  for  plaintiffs,  both  imrties  appeal. 
On  plaintiffs'  appeal,  afHrmed.  On  defend- 
ants' appeal,  reversed. 
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Od  the  aetli  of  NoTember,  1880.  the  de- 
fendant Ij.  T.  Brown,  a  merdiaiit  realdins 
in  Moore  ooimtar,  exeented  a  itaper  writing 
purporting  to  be  an  assignment  of  his  goods, 
wares,  credits,  eta,  to  the  defendant  S.  D. 
Jonea  to  secure  the  payment  at  a  snm  of 
$5,500  to  the  said  8.  D.  Jones,  and  then  all 
outstanding  claims  against  the  assignor, 
naming  some  of  them.  The  debtor  reserved 
to  liimself  $500,  aa  hia  personal  property 
exemption,  and  iwovlded  for  the  expenses 
of  executing  the  tmet  before  any  of  the 
debts  should  be  paid.  Tills  action  is  in- 
stituted by  the  impreferred  creditors  for 
the  recovery  of  Judgments  against  the  de- 
fendant Brown  for  their  debts  against  them, 
and  also  to  have  the  deed  declared  frandn- 
lent  and  void.  It  is  charged  that  the  as- 
signment was  executed  in  pursuance  of  a 
conspiracy  between  the  assignor  and  the 
assignee  to  hinder,  delay,  and  defraud  the 
plaintUTs,  and  that  snch  was  the  intent  of 
the  aaslgnor,  and  that  the  assignee  knew 
of  it  and  participated  in  it  at  the  time  of 
Its  execution.  The  defendant  Brown  died 
after  the  action  commenced,  and  his  ad- 
ministrator, J.  E.  GavinesB,  has  Iieen  made 
a  party  defendant  The  answer  denies  the 
material  allegations  of  the  complaint,  ex- 
cept hia  indebtedness  to  the  plaintiffs.  The 
following  are  the  issues  submitted  to  the 
joiy,  and  their  resp<xtses  thereto:  "(1)  Was 
ibc  deed  of  assignment  from  Brown  to  Jones, 
assignee,  executed  with  intent  to  hinder,  de- 
feat, delay,  or  defraud  the  creditors  of  L. 
T.  Brown?  Ans.  Yes.  (2)  Is  the  defendant 
.1.  E.  Caviness,  administrator  of  L.  T.  Brown, 
indebted  to  the  plaintiffs?  If  so,  in  wliat 
amount?  Answer.  Yes;  as  alleged  in  the 
admissions  filed."  The  court  thereupon  ren- 
dered Judgment  "declaring  the  deed  of  as- 
signment executed  by  L.  T.  Brown  to  S.  D. 
Jones  ftaodulent  and  void  as  to  the  plain- 
tiff creditors  of  L.  T.  Brown,  and  that  said 
deed  be  set  aside  as  to  plaintiffs,  and  fur- 
ther adjudged  that  the  plaintiffs  recover  of 
J.  E.  Caviness,  administrator  of  L.  T.  Brown, 
the  sevaal  amounts  alleged  in  the  complaint 
118  due  to  the  creditors  therein  named,  ag- 
gregating the  sum  of  $5,331.49  and  Interest, 
and  further  adjudged  that  the  plaintiffs  re- 
cover of  the  defendants  the  costs  of  the  ac- 
tion, to  be  taxed  by  the  clerk  of  the  court 
His  bMior  farther  ordered  and  adjudged 
that  npon  the  admissions  in  the  pleadings, 
that  this  cause  be  referred  to  Frank  Mc- 
Neill, referee,  to  ascertain  and  report  to  the 
next  t«m  of  this  court  what  property  and 
effects  of  L.  T.  Brown,  deceased,  and  the 
value  thereof,  came  or  should  have  come 
Into  the  hands  of  S.  D.  Jones,  trustee,  by 
virtue  of  the  said  fraudulent  deed  of  as- 
signment and  said  referee  was  further  di- 
rected to  report  any  other  facts  which  he 
may  deem  essential  to  a  full  adjustment  of 
the  matters  in  controversy,  and  this  cause 
was  retained  for  further  orders  and  direc- 
tions.   The  plaintiffs  excepted  to  his  h<m- 


or's  refusal  to  render  Jndgment  against  the 
said  S.  D.  Jones,  trustee,  and  the  sureties  on 
the  said  undertaking,  and  for  the  error  al- 
leged the  plaintiffs  appealed  to  the  supreme 
court"  From  the  Judgment  rendered  upon 
the  verdict  against  the  defendants,  both 
parties  appealed  to  this  court 

Douglass  &  Bpence  and  Shaw  &  Scales, 
for  plaintiffs.  Black  &  Adams,  tat  defend- 
ants. 

Defendants'  AppeaL 

MONTOOMBRT,  J.  During  the  progress 
of  the  trial,  the  plaintiffs  introduced  evidence 
tending  to  show:  That  the  deed  of  assign- 
ment from  Brown  to  Jones  was  preferred 
and  executed  on  the  21st  day  of  November, 
1890,  and  withheld  from  record  till  the 
morning  of  the  27th  of  November,  1890,  and 
that  after  the  execution  of  said  deed,  and 
before  the  recording  thereof,  the  assignor. 
Brown,  executed  and  delivored  to  one  J.  M. 
Monger  the  following  power  of  attorney: 
"This  is  to  certify  that  John  M  Monger  is  our 
agent  to  contract  for  us  for  the  ptirchase  of 
goods,  collect  all  amounts  due  us,  and  gen- 
erally to  do  and  act  for  us  in  as  full  a  man- 
ner as  if  we  gave  our  consent  to  each  indi- 
vidual act  of  his.  L.  T.  Brown.  November 
21,  1800."  That  said  Brown,  at  the  time  of 
the  execution  of  the  deed  of  assignment  and 
said  power  of  attorney,  bad  on  hand  a  large 
assortment  of  goods,  the  greater  part  of 
which  he  had  purchased  within  the  80  days 
prior  to  the  assignment  and  tliat  said  J.  M. 
Monger,  immediately  after  the  execution 
of  the  said  power  of  attorney,  went  South, 
and  in  a  section  in  which  the  said  Brown 
had  not  heretofore  purchased  goods,  and 
purchased  goods  for  the  said  Brown,  on 
credit  to  the  amount  of  $6,000,  and  that 
said  Jones,  assignee,  knew  of  these  transac- 
tions. There  was  also  evidence  Introduced 
by  plaintiffs  tending  to  show  that  one  Ter- 
rell, agent  for  R.  G.  Dun's  Mercantile  Agen- 
cy, called  (»  Jones,  assignee,  who  was  doing 
business  In  Sanford,  N.  C,  and  in  the  same 
town  In  which  the  said  Brown  was  doing 
business,  between  the  21st  and  27th  of  No- 
vember, 1890,  and  informed  him  (Jones)  of 
bis  agency,  and  that  he  was  seeking  Infor- 
mation of  the  standing,  etc.,  of  the  busi- 
ness men  of  Sanford,  for  his  firm,  and  that 
said  Jones  Informed  him  that  the  said  Brown 
was,  in  his  opinion,  worth  about  $5,000; 
that  he  (Brown)  was  doing  a  vei7  good, 
straightforward  business;  and  that  his  store 
was  <Hie  of  the  largest  In  the  town.  Plain- 
tiffs also  Introduced  evidence  trading  to  show 
that  one  J.  S.  Harper,  traveling  salesman  of 
Harvey  Blair  &  Co.,  one  of  the  plaintiffs, 
dtu-lng  the  month  of  October,  1800,  called  on 
the  defendant  Jones  for  information  as  to 
the  financial  standing  of  the  said  Brown, 
and  in  response  thereto  Jones  Informed  said 
Harper  that  Brown  was  worth  about  $5,000. 
and  that  at  said  time,  and  at  the  time  of 
the  Information  given  by  Jones  to  Terrell 
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as  &taeea»ii,  said  Jonea  beld  nnrecorded 
mortgagee  on  all  tlie  real  and  personal  prop- 
erty of  said  Brown  to  secure  an  alleged  In- 
debtedness of  95,500.  Tbe  defendant  Jones 
testified  upon  cross-examination  by  the 
plaintifTs  that  a  short  time  prior  to  Norem- 
ber,  1890,  he  (Jones)  had  disposed  of  all  of 
his  property  with  intent  to  defraud  one  of  his 
creditors.  There  was  also  evidence  tending 
to  show  tliat  the  tme  indebtedness  from 
Brown  to  Jones  was  not  $5,500,  the  amount 
preferred  in  the  said  deed  of  assignment, 
but  was  a  sum  much  less  than  that  amount. 
There  was  also  evidence  t^iding  to  show 
that  a  short  time  before  the  execution  of 
the  deed  of  assignment,  and  while  tbe  said 
Joaes  held  the  unrecorded -mortgages  on  all 
the  real  and  personal  property  of  the  said 
Brown,  said  Brown  repi'esented  to  Sweetzer, 
Pembroke  &  Co.,  of  New  York,  that  he  was 
worth  from  $5,000  to  $7,000  over  and  above 
all  exemptions  and  liabilities,  and  that  he 
purchased  goods  on  a  credit  vifoa  the  faith 
of  these  representations.  There  was  also 
evidence  toiding  to  show  that  though  tbe 
assignee,  Jones,  was  authorized  in  said  deed 
of  assignment  to  pay  Brown,  aasiguor,  $500 
in  money  in  lieu  of  bis  personal  property 
exemptions,  upon  an  execution  issued  against 
said  Brown  after  the  execution  of  the  deed 
of  assignment,  said  Brown  demanded,  se- 
lected, and  had  allotted  to  him  bis  personal 
property  exemptions  in  property,  to  a  large 
extent,  not  conveyed  in  tbe  deed  of  assign- 
ment Tbe  plaintiffs  then  insisted  that  there 
was  before  tbe  court  suffideat  evidence  of 
a  combinatiim  and  conspiracy  between  the 
assignor  and  assignee  to  defraud  the  credit- 
ors of  the  assignor  to  admit  the  declara- 
tions of  the  assignor  made  subsequent  to 
the  deed  of  assignment  His  honor  was  of 
that  opinion,  and  so  ruled.  Upon  this  tbe 
plaintiffs  Introduced  as  a  witness  far  them- 
sdvcs  J.  M.  Brown,  who  testified  as  fol- 
lows: "1  am  a  brother  of  L.  T.  Brown.  I 
bad  a  talk  with  him  at  my  boose  after  the 
assignment— the  next  spring  after  it  was 
made.  He  said  the  assignment  was  all  a 
damned  fraud,  and  that  he  would  not  come 
to  court  because  it  would  ruin  him  and  in- 
jure Mr.  Jones.  He  told  me  this  a  dozen 
times.*'  To  all  of  which  the  defendants  ex- 
cepted. The  plaintiffs  then  introduced  as  a 
witness  one  N.  B.  McBride,  by  whom  they 
proposed  to  prove  a  conversation  that  he 
had  with  the  assignor  after  the  execution 
of  the  deed  of  assignment  The  defendants 
objected.  Objection  overruled.  Defendants 
excepted.  This  witness  was  then  pei-mitted 
to  testify  as  follows,  to  wit:  "I  had  a  con- 
versation with  Brown,  assignor,  after  the 
assignment.  It  was  at  Oreensborough,  in 
April,  1892.  He  said  he  wanted  to  go  home 
to  see  Jones,  and  if  Jones  would  give  him 
his  house  and  lot  back  he  would  let  things 
-go  on  as  they  were,  and  if  they  did  not  be 
would  go  on  the  stand  and  bunt  it  up,  for 
It  was  a  fraud  from  beginning  to  end;  that 


he  was  due  Jones  $2,000;  and  tbat  be  made 
the  assignmeat  to  pay  that  debt  He  said 
to  Mr.  Douglass  that  if  Jones  did  not  come 
to  terms  he  was  going  to  employ  some  one 
to  burst  it  up.  Mr.  Dougia>.o  t(dd  him  to 
stop,  whes  be  began  to  tall^  for  he  was  em- 
ployed on  tbe  other  8ide>"  To  this  the  de- 
fendants excepted.  The  plaintiffs  then  in- 
troduced as  a  witness  one  M.  B.  Buchanan, 
by  wham  they  proposed  to  prove  similar 
dedarations  of  Brown,  tbe  assignor,  after 
the  assignment  Tbe  defendants  objected. 
Objection  overmled.  Defendants  excepted. 
Tbe  witness  was  then  permitted  to  testify 
as  follows,  to  wit:  "I  heard  a  talk  between 
Brown  and  McDonald.  Brown  said  he  owed 
Jones  some  money,  but  not  so  much  as  he 
claimed,  and,  if  he  did  net  give  htm  back  his 
'house  and  some  money,  he  would  go  on  the 
stand  and  break  tbe  infernal  fraud;  tbat  be 
was  strapped,  and  had  nothing.  This  was 
at  Oreensborough,  in  the  qiring  after  tbe 
assignment" 

The  defendants  excepted  to  tbe  mllsg  of 
his  honor  on  the  sufficiency  of  tl>e  testi- 
mony going  to  show  tbe  conspiracy,  and  they 
also  objected  to  the  Introduction  of  tbe  dec- 
larations made  by  tbe  assignor '  after  the 
execution  of  tbe  deed  of  assignmeat  Tbe 
court  did  not  sustain  tbe  exception,  and 
overruled  tbe  objections  to  the  testimony, 
and  In  so  doing  committed  no  error.  "In 
ord«r  to  make  the  declarations  of  the  as- 
signor after  the  assignment  competent  evi- 
dence, it  must  be  shown  that  the  asrignor 
and  tbe  assignee  are  combined  in  a  common 
conspiracy  to  defraud  tbe  assignor's  credit 
ors,  and  this  common  purpose  must  be  estab 
lisbed  by  evidence  other  than  tbe  declara- 
tions themselves."  Butrill,  Assignm.  {  362, 
and  the  cases  there  cited. 

The  defendants  introduced  as  a  witness  J. 
O.  Bynum,  who  testified  tbat  on  tbe  27tta  of 
November,  1890,  and  after  said  deed  of  as- 
signment had  been  executed,  to  wit  on  the 
night  of  the  same  day,  he  sent  a  telegram 
to  one  J.  M.  Monger.  The  defendants  then 
introduced  one  6.  B.  White,  who  testified 
as  follows,  to  wit:  "I  am  agent  of  the 
railroad,  and  telegraph  operator.  I  sent  a 
telegram  to  Monger.  It  has  been  destroyed 
or  burned.  I  have  searched  for  it  and  it 
cannot  be  found.  Some  are  sent  to  bead- 
qnarters,  and  some  are  destroyed.  I  don't 
know  wliat  became  of  this  one.  All  com- 
mercial telegrams  are  sent  to  headquarters. 
No  search  has  been  made  at  headquarters." 
Upon  this  evidence  the  defendants  offered  to 
prove  the  contents  of  said  telegram,  purport- 
ing to  contain  a  declaration  of  said  Brown, 
assignor,  made  to  said  Bynum  sabseqaent 
to  the  execution  of  the  said  deed  of  assign- 
ment and  In  his  own  Interest  supporting 
said  deed.  The  said  J.  M.  Monger,  to  whom 
it  was  claimed  said  telegram  was  sent  ^vas 
present  in  attendance  upon  the  trtal  of  this 
cause,  at  the  time  the  defendants  offered  to 
prove  the  contents  of  said  tdegram  by  said 
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White,  hating  been  Btibpoenned  as  a  wit- 
ness by  both  plaintiffs  and  defendants,  and 
was  n6t  offered  by  the  defendants  to  prove 
the   receipt   or   contents   of  said   telegram. 
The  plaintiffs  objected.     Objection  sustain- 
ed.    Evidence     excluded.     Defendants     ex- 
cepted.    His  honor  committed   no   error  In 
refusing  to  let  the  witness  White  testify  as 
to  the  contents  of  the  alleged  telegram.     He 
did  not  show  Its  loss  or  destruction,   and 
what  he  said  about  It  was  confused  and 
conflicting.     Secondary  evidence  of  the  con- 
tents of  telegrams  is  admissible  on  the  testi- 
mony of  the  clerk  of  the  telegraph  company 
that  the  original  telegrams   have  been  de- 
stroyed.    Steamship  Co.  v.  Otis,  100  N.  Y. 
44ft,  8  N.  E.  485;    Smith  v.  Gaston,  54  Md. 
138.     In  response  to  plaintiffs'  prayer  for 
Instructions,  Ms  honor,  among  other  things, 
charged   the   Jury   as    follows:     "(1)  If  the 
Jnry  shall  find  that  the  deed  was  mnde  to 
seeare  bona  fide  debts,  but  for  the  mere 
purpose  of  giving  ease  to  the  debtors,  it  is 
rrandnlent  and  void,  and  the  jury  should  so 
find.     (2)  That   tf   the   Jury   should   believe 
from  the  evidence  that  any  part  of  the  debts 
preferred  In  the  deed  of  assignment  were 
flctitioas,  and  this  fftct  was  known  to  the 
assignor,   Brown,  and  the  assignee,   Jones, 
then  the  deed  Is  fraudulent  and  void,  and 
the   Jnry   sbonld   so   find.     (8)  If   the   jury 
should  find  that  there  was  an  agreement 
between  said  Brown  and  Jones  that  they  or 
either  of  them  should  falsely  represent  eaid 
Brown  to  be  solvent,  and  upon  this  repre- 
s^tatlon  purchase  goods  so  as  to  have  a 
sufficient  quantity  on  hand  to  save  said  Jones 
harmless  by  making  the  deed  of  assignment, 
and    upon    these    reriresentatlons    the    said 
Brown  did  purchase  from  the  creditors  here- 
in, then  the  deed  Is  fraudulent  and  void,  and 
the   Jury  should  so  find."     The  defendants, 
tn   apt  time,  excepted  to  the  foregoing  in- 
structions numbered  1,  2,  and  8,  and   his 
honor  proceeded  to  instruct  the  Jnry  as  fol- 
lows, wltbont  objection  or  exception:     ^^4) 
Every  debtor  In  falling  clrcumstanees  has 
the  legal  right  to  make  an  assignment  of 
his  property  tor  the. benefit  of  his  creditors, 
and  has  the  legal  right  to  prefer  such  of  his 
creditors  as  he  may  wish  to  pay,  to  the  ex- 
clusion  of   the  others.     (5)  The   test  as  to 
whether  a  conrreyance  Is  fraudulent  is  not 
whether  In  fact  it  hinders  or  delays  a  credit- 
or In  the  collection  of  his  claim,  but  whether 
or  not  tt  was  made  with  intent  so  to  hinder 
or    defraud  his  creditors.     If  there  be  no 
such  intent  in  the  mind  of  the  assignor  at 
tb<*  time  the  conveyance  is  executed,  It  mat- 
ters   not  what  effect  sthe  execution   of  the 
conveyance    may    have.     (6)  Although    the 
Jnry  should  believe  that  the  assignor,  Brown, 
maile  fUse  representations  to  sundry  par- 
ties In  the  fail  of  1890,  for  the  purpose  of 
obtatattng  goods,  this  is  not  sufficient  to  viti- 
ate ttae  assignment,  and  shonld  not  be  con- 
sidered by  the  Jury,  except  as  a  ctrcnmstanee 
to  sLssist  them  In  discovering  the  assignor's 


Intent  at  the  date  of  the  assignment  (T) 
The  fraudulent  Intent  must  have  existed  in 
the  assignor's  mind  when  the  deed  was  exe- 
cuted and  delivered,  and  although  he  may 
have  previously  Intended  to  assign  his  prop- 
erty to  defraud  his  creditors,  still,  if  the 
deed  was  bona  fide,  and  no  such  intent  ex- 
isted In  the  assignor's  mind  at  the  time  of 
Its  execution  and  delivery,  the  deed  would 
not  be  fraudulent,  and  the  plaintiffs  would 
not  be  entitled  to  recovery.  (8)  If  the  jury 
should  find  that  the  execution  of  the  deed 
of  assignment  operated  to  the  ease,  comfort, 
or  benefit  of  the  assignor.  Brown,  and  to  the 
Injury  of  creditors,  this  would  not  make 
the  deed  fraudulent  or  void,  unless  made 
with  that  Intent  on  the  oart  of  Brown  that 
It  should  so  operate.  (9)  If  the  Jury  should 
find  that  the  assignor.  Brown,  or  the  as- 
signee, Jones,  before  the  date  of  assignment, 
made  false  representations  to  various  parties 
with  a  view  of  obtaining  goods  to  enable 
said  Brown  to  continue  bis  business,  or  for 
any  other  legal  ae  legitimate  purpose,  and  not 
for  the  purpose  of  hindering,  delaying,  or  de- 
frauding creditors,  the  deed  of  assignment  is 
not  for  that  reason  void."  In  further  response 
to  the  plaintiffs'  prayers  for  instructions, 
the  judge  instructed  the  jury  as  follows: 
"(10)  If  the  jury  shall  find  that  said  deed  Is 
fraudulent  as  to  one  creditor,  they  should 
find  that  the  deed  is  fraudulent  and  void 
as  to  all.  (11)  If  the  jury  should  find  that 
Li.  T.  Brown  executed  the  deed  with  the 
view  to  becoming  Indebted,  said  deed  woiitd 
be  fraudulent  and  void,  and  the  jury  shonld 
so  find.  (12)  If  the  evidence  Is  sufficient  to 
produce  a  belief  In  the  minds  of  the  Jury, 
and  the  jnry  shonld  believe  It  and  are  satis- 
fled,  that  the  deed  of  assignment  was  execut- 
ed with  Intent  to  defraud,  defeat  delay,  or 
hinder  the  creditors  of  L.  T.  Brown,  then 
they  should  find  In  favor  of  the  plaintiffs, 
and  answer  the  issue  'Yes.'  (13)  In  cases 
when  fraud  Is  alleged,  the  jury  are  to  con- 
sider circumstances  connected  therewith, 
and  to  give  each  Its  proper  weight;  and  If, 
upon  the  whole  testimony,  the  Jury  believes 
that  the  deed  of  assignment  was  executed 
with  Intent  to  defraud  any  one  of  his  cred- 
itors, then  they  should  find  In  favor  of  the 
plaintiffs,  and  answer  'Yes'  to  the  first  Is- 
sue." In  the  foregoing  Instructions  num- 
bered, respectively,  10,  11,  12,  and  18,  the 
defendants  excepted  In  apt  time. 

The  defendants  prayed  the  following  in- 
structions: "(1)  Although  the  jury  should 
believe  that  the  defendant*  S.  D.  Jones  In- 
dorsed for  his  assignor.  Brown,  or  loaned 
him  money,  and  said  Brown  promised  to 
save  him  from  loss  on  account  of  said  loan 
or  Indorsement  and  In  his  deed  of  trust, 
and  In  fuiflllmoit  of  said  promise,  prefer- 
red said  Jones  tor  the  amount  of  said  In- 
debtedness, this  transaction  would  not  make 
the  conveyance  fraudulent  per  se  (nor  is  it 
evidence  of  fraud,  to  be  submitted  to  the 
Jury)."    So  much  of  said  prayer  as  la  In- 
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eluded  In  the  parentheses  was  excluded.  De- 
fendants excepted.  "(2)  If  the  Jury  believe 
that  the  deed  of  assignment  was  drawn  No- 
vember 21,  1800,  retained  by  the  assignor, 
and  not  delivered  Ull  November  2C,  1890, 
this,  per  se.  Is  no  evidence  of  fraud  on  the 
part  of  the  assignor.  Brown."  Bis  honor 
refused  to  so  Instruct  the  jury,  but  instruct- 
ed them  that  this  was  a  circumstance  which 
tliey  might  consider  with  its  aurronndlngs. 
To  this  the  defendants  excepted.  "(3)  The 
fact  that  the  assignor  did  not  Include  all  of 
bis  property  In  the  deed  of  assignment  is 
not,  per  se,  evidence  of  fraud."  His  honor 
refused  to  so  instruct  the  Jury,  but  directed 
them  to  consider  this  circumstance  with  its 
surroundings,  and  weigh  It  with  the  other 
evidence  in  the  case.  "(4)  The  fact  that 
the  deed  of  assignment  requires  the  assignee 
to  sell  the  property  conveyed,  and  pay  the 
assignor  $600  as  bis  personal  property  ex- 
emption, does  not  render  the  assignment 
fraudulent  or  void  upon  its  face  (nw  la  it, 
per  se,  evidence  of  a  fraudulent  intent  upon 
the  part  of  the  assignor)."  His  honor  re- 
fused to  charge  the  clause  inclosed  in  paren- 
theses, and  defendants  excepted.  His  honor 
then  proceeded  to  instruct  the  Jury  that  they 
might  consider  the  fact  that  the  assignor 
required  the  assignee  to  sell  the  property 
conveyed,  and  pay  him  (assignor)  $500,  bis 
personal  property  exemptions,  with  the  other 
evidence  in  the  case  bearing  thereon,  and 
give  it  such  weight  as  in  their  Judgment  it 
was  entitled,  ttearing  upon  the  question  of 
the  fraudulmt  interest  of  the  assignor  at 
the  time  he  executed  the  deed  of  assign- 
ment "(5)  If  the  Jury  should  find  that 
some  of  the  debts  named  In  the  deed  of  as- 
signment were  feigned  and  fictitious,  and 
the  others  good  and  valid,  it  is  the  duty  of 
the  jury  to  sustain  the  deed  as  to  the  valid 
debts  in  any  event"  Refused,  and  the  de- 
fendants excepted.  "(0)  The  law  presumes 
the  deed  of  assignment  valid.  The  burden 
of  showing  that  It  is  fraudulent  rests  upon 
the  plaintiffs  (who  must  satisfy  the  jury  by 
strong,  olrar,  and  convincing  proofs  that  it 
Is  fraudulent;  otherwise,  it  is  the  duty  of 
tlie  Jury  to  sustain  the  assignment  as  valid)." 
The  clause  inclosed  In  parentheses  was  re- 
fused and  the  following  was  given  Instead 
thereof:  ''Who  must  satisfy  the  jury,  fully, 
clearly,  and  completely,  that  it  la  fraudu- 
lent; otherwise.  It  is  the  duty  of  the  Jury 
to  sustain  the  assignment  as  valid,"— and 
defendants  excepted. 

The  following  Hssues  were  submitted  to  the 
Jury:  "(1)  Was  the  deed  of  assignment 
from  L.  T.  Brown  to  Jones,  assignee,  exe- 
cuted with  intent  to  hinder,  defeat,  delay,  or 
defraud  the  creditors  of  L.  T.  Brown?  An- 
swer. Yes.  (2)  Is  the  defendant  J.  E.  Gavi* 
ness,  administrator  of  L.  T.  Brown,  indebt- 
ed to  the  plaintiffs?  If  so,  in  what  amount? 
Answer.  Yes;  as  alleged  in  the  admlsstons 
filed." 

Motion  for  a  new  trial.     Motion  denied. 


Judgment  Appeal  by  defendants  to  the  su- 
preme court 

There  is  nothing  in  defendants'  exceptloa 
to  No.  2  of  plaintiffs  prayer  for  InstnictioDs. 
which  was  given  by  the  court;  and,  while 
Nos.  1  and  3  might  liave  been  fnllor  on  the 
points  they  touched,  yet  then  is  no  error  in 
them,  when  taken  In  connection  with  the  rest 
of  the  charge. 

There  is  error  in  the  court's  having  givea 
the  plaintiffs'  prayer  numbered  10.  The  doc- 
trine laid  down  in  Stone  v.  Marshwll.  7  Jones 
(N.  0.)  300,  was  overruled  by  Morris  v.  Pear- 
son, 79  N.  O.  253.  There  is  error,  also,  in 
his  honor's  having  given  No.  11  of  plaintiffs' 
prayer  for  instructions.  We  are  also  of  the 
opinion  that  No.  4  of  defendants'  prayer 
should  have  been  given,  witb  the  explanatim 
and  limitation  which  followed  that  part  of  It 
which  his  honor  did  glv&  No.  6  should  also 
have  been  given,  with  the  qualification  that 
such  would  not  be  the  law  if  there  was  a 
conspiracy  between  the  assignor  and  the  ss- 
signpe  to  hinder,  delay,  and  defraud  the  cred- 
itors of  the  assignor  at  the  time  of  the  execo- 
tion  of  the  deed  of  assignment  Tbere  to 
error  in  the  particulars  set  out  in  tUs  opinion, 
and  the  defendants  must  have  a  new  trial. 

Plaintiffs'  Appeal  in  Same  Case. 

There  Is  no  error  in  ttaat  part  of  tlie  Judg- 
ment flom  which  the  plaintiffs  appealed. 
"After  the  institotion  of  the  action  the  plain- 
tilTs,  on  or  about  the  Ifitfa  day  of  Febmaiy, 
1881,  applied  to  Judge  Armfleld,  then  holding 
the  courts  of  the  Seventh  district,  at  chambers 
in  Rockingham,  N.  0.,  on  affldavlts  filed,  for 
an  injunction  and  appointment  of  a  receiver 
therein,  and  upon  the  hearing  his  honor  made 
the  following  order:  "It  Is  adjudged  that  the 
prayer  for  an  injunction  be  refused,  the  re- 
straining order  heretofore  granted  be  dis- 
solved, and  the  petition  tor  tbe  aitpointment 
of  a  receiver  be  denied,  upon  the  defendant 
S.  D.  Jones,  trustee,  filing  an  nndertaldijig  in 
the  sum  of  $5,000,  conditioned  as  required  by 
law,  to  be  approved  by  the  court  B.  F. 
Armfleld,  Judge  Superior  Oourt"  In  pursu- 
ance of  said  order  the  defendant  8.  D.  Jones, 
trustee,  then  and  there  executed,  deUrered. 
and  filed  an  undertaking  as  follows:  "Wberv^ 
as,  the  plaintiffs  in  the  above-entitled  action 
have  applied  t(xe  and  obtained  from  tbe  conn 
an  order  restraining  S.  D.  Jones,  assignee  of 
Ii.  T.  Brown,  from  further  disposing  of  the 
goods,  wares,  and  merchandise  whidk  came 
into  bis  hands  as  assignee,  and  from  otherwise 
Interfering  with  the  assigned  estate,  axtd  ttave 
ap^ied  to  the  court  for  the  appointment  of  a 
receiver  to  take  charse  of  the  assigned  prop- 
erty of  the  said  L.  T.  Brown:  Now,  ther«- 
fore,  we,  S.  D.  Jones,  D.  N.  Mclver,  J.  W. 
Soott,  and  J.  R.  Jones,  of  Moore  county,  un- 
dertake, pursuant  to  the  statute  (chapter  94. 
Laws  of  1885),  that  the  said  8.  D.  Jones  shall 
pay  to  the  plaintifEs  In  this  action  all  such 
amounts  as  may  be  recovered  and  adjudged 
against  him  upon  the  final  determination  of 
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this  acUam,  not  to  exceed  (5,000.    S.  D.  Jones. 
[SeaL]    D.  N.  Hclver.    [Seal.]    Jno.  W.  Scott 
[Seal]    J.  R.  Jonee.     [Seal.]"    That,  among 
other  things  In  the  complaint,  the  plaintiffs 
allege  "that  the  plaintiffs  applied  for  an  In- 
junction and  receiver  in  this  canse,  npon  the 
trustee,  S.  D.  Jones,  executing  an  undertak- 
ing in  the  sum  of  $5,000,  conditioned  to  pay 
any  judgment  that  the  plaintiffs  may  recover 
in  this  action,  which  said  undertaking  was 
duly  executed  by  S.  D.  Jonee,  trustee,  with 
D.  N.  Mclver,  John  W.  Scott,  and  J.  R.  Jones 
as  sureties  thereto.    That  said  8.  D.  Jones 
accepted  the  aforesaid  trust,  and  has  collected 
a  large  snm  of  money  and  other  property 
from  the  assets  of  his  assignor,  amounting  In 
all  to  the  valne  of  over  $6,000."    The  defond- 
ant  trustee  and  the  sureties  to  said  undertak- 
ing, who  were  preferred  creditors  in  said  deed 
of  assignment  and  defendants  in  this  action, 
admitted,  in  their  answers  filed,  the  said  al- 
legations.    One  of  the  plaintiffs'  prayers,  in 
their  complaint,  was  for  Judgment  against  L. 
T.  Brown  and  8.  D.  Jones,  trustee,  and  the 
sureties  on  the  aforesaid  bond,  for  the  snm 
mentioned  thwein.    At  December  term,  1884, 
this  cause  came  on  to  be  tried  bef<H%  his 
honor,  R.  F.  Armfleld,  Judge,  and  a  Jury,  npon 
the  following  issues  submitted  to  the  Jury: 
<1)  "Was  the  deed  of  assignment  from  L. 
T.    Brown  to  Jones,  assignee,   executed  by 
Brown  with  intent  to  hinder,  defeat,  delay, 
or  defraud  the  credltcMS  of  L.  T.  Brown?" 
The  Jury  responded  to  said  issue,  "Tes."    (2) 
"la  the  defendant  indebted  to  the  plaintiffs? 
If  80,  In  what  amount?"    To  which  the  Jury 
retvonded,   "Yes;    as  alleged  in  admissions 
filed."    Which  admitted  Indebtedness  of  L.  T. 
Brown  to  the  creditors  amounted  to  the  sum 
of  ^,881.40  and  Interest.     That  upon  the  ver^ 
diet  of  the  Jury,  the  allegations  In  the  com- 
plaint, and  the  admissions  thereof  by  the  de- 
fendants in  their  answers,  the  plaintiffs  asked 
for  Judgment  against  said  Jones  and  sureties 
upon  said  undertaking  in  the  snm  of  $6,000. 
The  court  refused  to  give  Judgment  as  re- 
quested, to  which  the  plaintiffs  excepted.   Tb» 
Hllegatlon  that  the  defendant  assignee,  Jones, 
had  recplved  of  the  assets  of  the  assignor. 
Brown,  more  in  value  than  the  amount  of 
the  assignee's  bond,  to  wit,  $5,000,  is  denied 
by  the  defendants   In  their  answer,  and  an 
account  would  be  necessary  to  discover  the 
true  amount  for  which  the  assignee  would  be 
liable    Bnt  as  a  new  trial  has  been  granted 
to  tbe  defendants  the  reference  cannot  be  pro- 
ceeded with,  and  the  plaintiffs'  appeal  is  dis- 
missed. « 


LEAKS  T.  ANDERSON  et  al. 

(Supreme  Court  6t  South  Carolina.    April  2, 

1885.) 

FjtAT7DlTI,EST  CONVSTANCB  —  EtiDEXCB  —  ASSIOX- 

MBXT  VOR  CllEDITOtta — 8£P;tRATI!    CoNVETAVCES 

— Vbbbal  Erkob  IX  "Casb" — FrESUHPTIOX!). 

1.  Where,  in  an  action  to  set  aside  a  trans- 

f<>r  a*  in  fiood  of  creditors,  the  decree  snstaining 


the  transfer,  as  printed  in  the  case,  recites 
that  the  evidence  does  not  show  that  the  trans- 
feree had  any  "interest"  to  delay  or  binder 
any  other  creditors,  it  will  be  presnmed  that 
the  word  "interest,"  dne  to  a  misprint,  was 
used  for  "intent." 

2.  The  fact  that  a  debt  due  from  a  hu8- 
Iiand  to  bis  wife  was  barred  by  limitations  does 
not  render  it  insuflScient  to  sustain  a  conveyance 
as  aurainst  hii  creditors. 

3.  The  fact  that  a  mortgage  is  dated  on 
Sunday  is  not  sufBdent,  in  an  action  to  set  it 
aside  as  in  fraud  of  creditors,  to  show  that  it 
was  antedated  for  some  fraudulent  purpose. 

4.  In  an  action  to  set  aside  certain  convey- 
ances and  confessed  judgments  as  being  intend- 
ed to  transfer  the  debtor's  property  to  the  fa- 
vored creditors,  to  the  exclusion  of  others,  in 
violation  of  the  assignment  law,  the  evidence 
showed  that  all  the  transactions  were  executed 
witliin  a  period  of  46  dyys;  that  one  mortgage 
was  executed  in  pursuance  of  an  agreement 
made  several  years  before;  that  anoUier  was 
given  a  creditor  in  order  to  secure  an  extension 
of  time,  and  that  a  transfer  to  the  wife  of  the 
equity  of  redemption  was  made  to  satisfy  an 
honest  debt  of  long  standing;  that  certain  con- 
fessions of  jnd^ents  were  made  to  save  costs 
on  bona  fide  daims;  and  that  sufildent  property 
to  satisfy  the  claim  of  the  creditor  attacking 
Uie  transactions  was  still  retained  by  the 
debtor.  Held,  that  each  conveyance  was  a  sepa- 
rate and  distinct  transaction,  and  they  should 
not  be  set  aside. 

5.  Where  the  case  is  tried  to  the  court,  er- 
ror in  the  admission  of  evidence  is  not  ground 
for  reversal,  when  the  clearly  competent  evi- 
dence sufficiently  snstslns  the  decree. 

6.  The  question  of  the  rdevancv  of  evidence 
is  within  the  discretion  of  the  trial  conrt. 

7.  The  fact  that  the  wife,  at  an  execution 
sale  of  her  husband's  land,  notified  the  bid- 
ders of  tbe  fact  that  she  held  a  deed  from  her 
husband  thereto,  does  not  render  a  sale  to  her 
fraudulent  as  against  creditors,  in  that  sucb  no- 
tice chilled  the  biddings. 

8.  In  an  action  to  set  aside  .conveyances 
and  confessed  judgments  as  in  fraud  of  cred- 
itors, as  being  parts  of  one  transaction  en- 
tered into  to  avoid  the  assignment  lawa,  ali 
the  transactions  stand  or  fall  together;  and 
therefore  it  Is  proper,  on  siutalning  the  trans- 
actions with  regara  to  the  defendants  appearing 
in  the  action,  on  the  ground  that  all  the  trans- 
actions were  separate  and  distinct,  to  refuse  to 
vacate  a  confessed  judgment  in  favor  of  a  de- 
fendant failing  to  appear. 

Appeal  from  common  pleas  circuit  court  of 
Laurens  county;  T.  B.  Fraser,  Judge. 

Acti(M>  by  J.  W.  Leake  against  Oeorge  B. 
Anderson  and  others.  There  was  a  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

The  decree  of  the  lower  court  was  as  fol- 
lows: 

"This  cause  was  heard  by  me  at  tbe  term 
of  the  court  held  in  September,  1894,  on  the 
pleadings,  the  testimony  taken  by  a  referee, 
and  on  oral  argument  of  counsel.  The  ac- 
tion has  been  brought  by  the  plaintiff  for 
himself  and  such  other  creditors  of  George 
B.  Anderson  who  will  come  In  for  the  pui^ 
pose  of  setting  aside  (1)  a  mortgage  of  cer- 
tain real  estate  executed  about  the  13th  day 
of  December,  1891,  to  secure  the  payment  ot 
$1,200,  for  which  D.  R.  Anderson  was  rar«^; 
(2)  two  moi-tgages  to  Frick  &  Co.,  datod 
about  28th  December,  1891,  of  certain  real 
estate  therein  described,  to  secure  the  pay- 
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m«iit  of  $1,S61  and  $1,940,  Fe6pectiT«}F;  (3) 
a  de«d  to  Mis.  H.  M.  Anderson,  wife  of 
George  B.  Anderson,  dated  December,  1891, 
for  tlie  refd  estate  described  In  said  mort- 
gages; (4)  a  confession  of  Judgment  to  O.  P. 
Wood  and  Alice  C.  Ferobout  of  $200,  entered 
up  25tb  Januar7, 1892;  (5)  a  purchase  made 
by  Mrs.  H.  M.  Anderson  at  a  saie  made  by 
the  sheriff  in  January,  1893,  of  George  B. 
Anderson's  interest  in  the  Limekiln  tract  of 
land,  the  same  being  a  portion  of  the  real  es- 
tate covered  by  the  said  mortgages  and  deed 
to  Mrs.  H.  M.  Anderson.  The  plaintifT  stat- 
ed two  causes  of  action,  though  not  stated 
separately:  (1)  That  all  these  mortgages, 
tlte  deed,  the  confession  at  judgment,  and 
the  sale  by  the  shei^ff  are  void  for  actual 
fraud,  under  the  statute  of  BUzabeth.  (2) 
That  they  all  constitute  a  scheme  by  which 
certain  creditors  have  secured  preference, 
and,  talcen  together,  constitute  an  assign- 
ment with  preference,  in  violation  of  our 
statutes  on  that  subject  Rev.  8t  1893  (New) 
M  2146,  2147. 

"(1)  It  seems  clear  now,  in  the  light  of 
subsequent  developments,  that  at  the  time 
of  these  transactions,  whether  George  B.  An- 
dei-soo  knew  tt  or  not,  be  was  Insolvent  I 
am  satisfied,  however,  that  all  of  these  cred- 
itors were  bona  fide;  that  tbey  ^ad  no  no- 
■tice  of  the  insolvency  of  George  B.  Anderson, 
nor  were  they  affected  with  such  notice; 
and  that  the  evidence  does  not  show  that  ei- 
ther of  them  bad  any  interest  to  defeat,  de- 
lay, or  hinder  any  other  creditor  in  the  ef- 
forts to  secure  their  own  debts  which  re- 
sulted in  the  mortgages,  the  deed,  the  con- 
fession, and  purchase  at  sherifTs  sale  above 
referred  to.  I  therefore  hold  that  none  of 
these  transactions  are  void  under  the  statute 
of  Elizabeth. 

"(2)  Has  there  been  any  assignment,  or  se- 
ries of  transactions  amounting  to  an  assign- 
ment, with  preference,  and  therefore  void 
under  our  statutes?  In  order  to  eontravene 
the  provisions  of  these  sections,  there  must 
be  either  an  assignment,  or  a  series  of  trans- 
actions conveying  substantially  the  whole  es- 
tate of  the  insolvent  debtw,  and  intended  to 
operate  as  such.  It  appears  from  the  testi- 
mony, a  large  part  of  which  has  been  drawn 
by  the  plaintiff  from  the  defendants  and  thrfr 
counsel,  there  was,  as  estimated  by  thiem  at 
the  date  of  these  transactions,  some  $1,800 
worth  of  property  not  included  by  the  debtor 
in  any  of  these  transfers.  No  rule  has  been 
suggested  by  the  act  <»*  by  the  courts  as  to 
what,  in  these  cases,  constitutes  substantial- 
ly the  whole  estate.  The  only  paper  which, 
standing  by  itself,  could  be  called  an  assign. 
ment,  is  the  deed  to  Mrs.  Anderson;  and  all 
the  others  are  independent  transactions  be- 
tween creditors  and  their  debtor,  in  which 
each  creditor  undertook  to  secure  as  best  be 
could,  and  in  good  faith,  his  own  claims, 
without  any  reference  to  others.  Let  us  as- 
sume that  tliis  deed  to  Mrs.  Anderson  was 
such  a  transfer  of  the  whole  estate  as  would 


amoant  to  an  udgnment.  Tbcae  siortgage* 
and  the  confesslmi  of  jM(}gmeiit  w«re  made 
within  ninety  days  before  the  exacutlan  of 
the  deed  to  Mns.  Anderson,  but,  in  crder  to 
make  them  votd.  the  morteagees  and  tb« 
Jodgueot  creditors  must  in  the  hmgimge  of 
section  2147,  'have  had  reasonable  cause  to 
believe'  George  B.  Anderson  to  hare  been  at 
■the  time  Insolvent  and  that  tiiey  were  made 
in  fraud  of  the  pcovisitMis  of  the  asaignmeat 
law.  Parties  may  be  affected  with  notice  on 
account  of  knowledge  which  bad  at  the  time 
of  the  transaction  come  in  fact  to  their 
agents  or  attorneys,  but  they  cannot  be  af- 
fected with  notice  simply  becanae,  tn  some 
other  capacity,  their  agents  were  in  snch  a 
position  that  their  principal  woiHd  have  been 
bound  even  if  tbey  had  failed  to  taise  notice 
of  wliat  tb^  ought  to  have  known,  and  in 
fact  tbey  did  not  know.  A  bank  may  be 
affected  with  notice,  even  if  its  oflieers  do 
not  know  what  is  on  their  boaics;  bat  I  fail 
to  see  bow  any  outside  person  for  whom  a 
direotor  may  be  an  agent  or  attomey  can  be 
bound,  in  any  event  unless  in  fact  such 
agent  or  attorney  had  actual  netlee  of  the 
■facts.  I  thinly,  thei'ef ore,  that  none  of  these 
cnditors  either  had  notice,  or  -wace  afEected 
■with  notice,  of  the  Insolvency  of  George  B. 
Anderson,  and  that  these  mortgages  and  the 
jadgment  were  not  in  fmud  of  the  provi- 
sions of  the  assignment  law.  Wtien  parties 
have  a  claim  to  property  offeced  for  sale  by 
a  public  officer,  either  at  an  execution  sale 
i>r  Judicial  sale,  it  is  usual  to  give  public  no- 
tice of  such  claims  at  the  sale.  My  own 
Judgment  is,  it  is  a  iHroper  and  fair  practice, 
and  tends  to  prevent  the  unwary  from  being 
«ntrapped  into  a  purchase  in  which  there  is 
at  least  a  disputed  title,  to  their  great  loss. 
Parties  having  conflicting  claims,  aspecially 
those  who  bring  on  the  sale,  onght  to  be  able 
to  protect  themselves.  My  condusion,  there- 
fore, is  tliat  tlie  transactions  herein  im- 
peached are  not  void  either  under  the  assign- 
ment law,  or  for  frand,  under  the  statute  of 
Enizahetli.  It  is  therefore  ordered  and  ad- 
Jndged  that  the  complaint  Iw,  and  the  same 
is  lieieby,  dismissed." 

N.  B.  Dial,  for  appellant  Ferguson  & 
Featherstone  and  B.  A.  Morgan,  for  re- 
spondents. 

McIVBB,  C.  3.  The  plataitiff  brings  this 
action,  toe  himself  as  wril  aa  ail  tbe  other 
creditors  of  the  defendant  George  B.  Ander- 
son who  v^ll  come  in  and  contribute  to  the 
expenses  of  the  action,  for  the  purpose  of 
having  certain  transactions  between  the  said 
George  B.  Anderson  and  others  of  his  cred- 
itors set  aside.  These  transactions  are  (U 
a  mortgage  to  the  defendant  D.  R.  Ander- 
son on  certain  real  estate,  bearing  date  the 
13tb  of  December,  1891,  to  secure  tbe  pay- 
ment of  a  note  for  $1,200  given  by  George 
B.  Anderson  to  one  Glenn,  with  said  D.  R. 
Anderson  as  sure^;    (2)  two  mortgages  o» 
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cwtain  real  estate,   beartnir  dat«  tke  24tb 
Decemlier,   1891,  «rtv«i>   by  said  George  B. 
AndenoD'  to  tbe  dstendant  the  Frlctc  Com- 
pany, tbe  one  t«  secare  the  payment  of 
$1.6(>1,  and  the  other  to  aecore  the  paymenft 
of  $1,940;  (8)  a  deed  to  Mrs.  H.  M.  Ander- 
son, the  'Wife  of  eald  George  B.  Andemon, 
bearing  date  the  2eth  of  December,  1891,  for 
(he  real  estate  described  la  the  abore-men- 
tlMied  mortgages;   <4)  a  confession  of  Judg- 
ment to  the  said  O.  P.  Wood,  whose  ex- 
pcntors  are  parties  hereto,  entered  29th  of 
January,  1892,  for  about  the  sum  of  $200;  (S) 
a  confession  of  Judgment  to  the  defendant 
Alice  O.  Ferguson,  entered  29th  of  January, 
1802,  for  abovt  the  sum  of  91,000;    (6)   a 
purchase  made  by  Mrs.  H.  M.  Anderson  of 
tbe  Interest  of  the  said  Oeorge  B.  Anderson 
In    tbe    Lintskiln  tract  of  land   when  the 
same  was  offered  for  sale  by  the  sheriff  un- 
der eKecirtlona  against  said  George  B.  Ander- 
son, which  tract  of  land  was  covered  by 
some  of  the  mortgages  above  referred  to,  as 
well  as  by  the  above-mentioned  deed  to  Mrs. 
.\nderaon.    These  transactions  are  assailed 
as  void  for  actual  fraud,  under  the  statute 
of  Elizabeth,  as  wtU  as  upon  the  ground 
that    these    trajMuictlonB,    taken    together, 
amount  to  an  assignment  with  preferences, 
in  violation  of  the  assignment  law.    The  tes- 
timony, as  taken  by  the  referee  and  reported 
to  the  circuit  court.  Is  fuHy  set  out  In  the 
case,  and  will  be  referred  to  as  occasion 
may  requira    Upon  this  testimony  and  the 
argument  of  counsel,  the  case  was  heard 
by  bis  honor.  Judge  Fraser,  who  rendered 
Ills  decree  (which  sbsnld  be  Incorporated  M 
tbe  report  of  tbe  case),  holding  that  the 
transactions  Impeached  by  this  action  are 
not  void,  eldier  under  the  assignment  law, 
or  (for  fraud)  under  the  statute  of  Bllza- 
beth,  and  be  therefore  rendered  Judgment 
dismissing  the  complaint.    From  this  Judg- 
ment plaintiff  appeals,  upon  tbe  numerous 
grounds  set  out  in  the  record;  but  they  need 
not  l>e  specifically  stated  here,  as  tbe  counsel 
for  appellant,  In  bis  argument   here,   lias 
classllled  tbem  as  presenting  the  following 
iinestions:   "(1)  Was  tbe  defendant  George 
B.  Anderson  insolvent  at  the  dates  of  the 
execution  of  the  papers  sought  to  be  set 
aside?   (2)  Did  the  pap^s  cover  his  entire 
proi>erty  or  virtually  all  of  it?    (3)  Did  he 
intend  to  give  these  favored  creditors  an  un- 
due preference  over  his  other  credltoisT   (4) 
Tbe  Intention  of  his  creditors  in  accepting 
these  papen.    (5)  Was  the  property  transfer- 
red  or  Incumbered  to  tbe  other  creditors' 
detriment?"    Now,  while,  In  Justice  to  coun- 
sel  for  appellant,  we  have  thus  stated  the 
luestlons  which  he  supposes  are  presented 
by  this  appeal,  we  are  not  pr^>ared  to  admit 
that   all   such  questions  fUrly  arise   upon 
this  record,  nor— what  is  more  important— 
that   tbejr  are  all  material  to  the  inquiry 
wbetber  there  is  any  error  in  the  Judgment 
appealed  from.    We  shall  therefore  consider 
the  case  In  the  light  in  which  it  presents  itself 


to  our  eyes,  without  following.  In  their  or- 
der, the  questions  proposed.  It  seems  to  us 
that  two  general  questions  are  presented  by 
tUs  appeal:  (1)  Whether  tbe  transactions 
sought  to  be  impeached  are  void  under  the 
statute  of  Baizabeth.  (2)  If  not,  whether 
tltey  are  void  under  the  assignment  law. 

The  first  question  involves  tbe  inquiry 
whether  there  was  an  intent  to  hinder,  de- 
lay, or  defeat  the  claims  of  the  other  cred- 
itors of  George  B.  Anderson.  This  is  a  ques- 
tion of  fact,  and  has  been  solved,  by  the 
finding  of  the  circuit  Judge,  adversely  to  the 
contortion  of  the  appellant;  and  under  the 
well-settled  rule  this  finding  of  fact  will  be 
accepted  by  this  court,  unless  it  is  without 
any  evidence  to  sustain  It,  or  is  contrary  to 
the  manifest  weight  of  the  evidence.  Tiie 
circuit  Judge  thus  expresses  himself  upoa 
this  point:  "It  seems  clear  now,  in  the 
light  of  subsequent  developments,  that  at  tbe 
thne  of  these  transactions,  whether  George 
B.  Andorson  knew  it  or  not,  he  was  insol- 
vent I  am  satisfied,  however,  that  all  or 
these  crediton  were  bona  fide;  that  they 
had  no  notice  of  the  insolvency  of  George  B. 
Anderson,  nor  were  tl>ey  affected  with  such 
notice;  and  that  the  evidence  does  not  show 
that  either  of  tbem  hsd  any  inleni  to  de- 
feat, delay,  or  hinder  any  other  creditors  in 
the  efforts  to  secure  their  own  debts  whick 
resulted  In  the  mortgages,  the  deed,  the  con- 
fession, and  purchase  at  sheriff's  sale  above 
referred  to.  I  therefore  hold  that  none  of 
these  transactions  are  void  under  the  statute 
of  KUzabeth."  It  Is  true  that  In  the  circuit 
deene,  as  printed  in  the  case,  tbe  word  "In- 
t«it,"  which  we  have  underscored  in  the 
foregoing  quotation,  is  printed  "Interest," 
and  one  of  the  grounds  of  appeal  is  l>Bsed 
upon  the  assumption  that  the  word  used  was 
"Interest,"  and  not  'intent";  but  we  nnist 
suppose  that  this  was  a  misprint  for,  while 
it  Is  manifest  that  the  word  "Intent"  was 
appropriate  to  the  thoiight  expressed  In  the 
passage  quoted,  the  word  "interest"  would 
be  entirely  inapplicable  to  the  Idea  clearly 
Intended  to  be  conveyed.  The  statute  of 
Elisabeth  does  not  declare  a  transaction 
void  where  it  was  to  tbe  interest  of  the 
parties  entering  into  it  to  avoid  it  but  the 
declaration  is  that  a  transaction  entered 
into  with  an  Intent  to  hinder,  delay,  or  de- 
feat other  creditors  shall  be  void.  BeiSldes, 
the  question  does  not  turn  upon  the  inquiry 
whether  it  was  to  the  Interest  of  the  pap- 
ties  to  hinder,  delay,  or  defeat  other  cred- 
iton, but  it  does  turn  upon  the  inquiry 
whether  the  transaction  sought  to  be  im- 
peached was  entered  Into  with  an  Intent 
to  hinder,  delay,  or  defeat  other  creditors. 
Indeed,  we  suppose  it  is  always  to  the  inter- 
est of  one  among  several  crediton  of  an 
insolvent  debtor  to  obtain,  by  any  lawful 
means,  a  priority  over  these  competing  cred- 
itors; and  whether  the  means  he  resorts  to- 
are  lawful  depends,  not  upon  the  question 
whether  it  Is  his  Interest  to  obtain  i)rlorlty. 
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bat  npon  the  que8tl<Hi  as  to  bis  intent  in  re- 
sorting to  such  means.  So  tliat  we  do  not 
see  that  It  malces  any  real  difference,  so  far 
as  the  result  is  concerned,  whether  the  word 
"intwrest"  or  the  word  "intent"  was  actually 
used,  though  we  feel  no  hesitation  in  as- 
suming, in  justice  to  the  circuit  judge,  that 
thei'e  la  a  misprint  If  this  finding  of  fact 
can  be  sustained,  then  it  is  clear  that  there 
was  no  eiTor  in  holding  that  these  transac- 
tion!) are  not  impeachable  under  the  statute 
of  Elizabeth.  Without  undertaking  to  go 
into  any  detailed  examination  of  the  testi- 
mony. It  is  sufficient  for  us  to  say  that  we 
thinlc  the  finding  of  fact  by  the  circuit  judge  is 
sustained  by  the  evidence.  In  the  first  place, 
while,  as  the  event  proved,  George  B.  Ander- 
son was  Insolvent  at  the  time,  yet  there  is 
much  In  the  testimony  tending  to  show  that 
neither  George  B.  Anderson  nor  any  of  his 
creditors  t>elieved  at  the  time  that  he  was 
insolvent  George  B.  Anderson  himself  tes- 
tifies that  be  did  not  then  think  that  he  was 
insolvent;  and  his  whole  conduct  shows 
that  he  was  honestly  of  that  opinion,  for 
otherwise  he  would  not  liave  been  making 
such  sti-enuous  exertions  to  get  time  on  his 
debts,  and  thereby  be  enabled  "to  pull 
through,"  as  he  expressed  it  Even  the  In- 
telligent counsel  for  appellant,  zealous  in  the 
protection  of  his  client's  rights,  franidy  says 
in  his  testimony  that  he  could  not  say  that 
lie  then  regarded  Anderson  as  Insolvent  To 
the  same  effect  Is  the  testimony  of  other  in- 
telligent counsel,  actively  engaged  in  secur- 
ing the  claims  of  other  creditors  whom  they 
represented.  The  National  Bank  of  Laurens 
seems  to  have  discounted  at  least  six  notes, 
aggregating  in  amount  the  sum  of  11,766, 
of  Anderson  &  Boyd,— the  latter  of  whom 
soon  afterwards  made  an  assignment,— be- 
tween the  20th  of  November,  1891,  and  the 
28th  of  December,  1891;  and  banking  in- 
stitutions are  apt  to  be  well  informed  as  to 
the  financial  condition  of  their  customers. 
ThetB  is  certainly  a  great  lack  of  testimony 
tending  to  show  that  George  B.  Anderson 
was  actuated  by  any  fraudulent  intuition 
in  entering  into  any  of  the  transactlMis  here 
assailed.  Indeed,  as  was  suggested  by  one 
of  the  counsel  for  respondents,  the  fact  that 
be  postponed  his  own  wife,  who  held  a  valid 
claim  against  him,  the  bona  fides  of  which 
is  not  assailed  by  any  testimony,  is  a  strong 
circumstance  to  negative  any  fraudulent  in- 
tent on  his  part;  for  the  fact  that  a  pait  or 
the  whole  of  this  debt  was  subject  to  the  bar 
of  the  statute  of  limitations  is  not  sufficient 
to  show  that  the  debt  was  not  bona  fide, 
especially  when  it  was  due  by  a  husband, 
possessed  of  large  property,  to  his  own 
wife.  As  to  the  other  creditors,  so  far  as  we 
can  discover,  there  is  but  little  if  any  testi- 
mony even  tending  to  show  any  participa- 
tion on  their  part  in  any  fraudulent  Intent 
to  defeat  or  hinder  other  creditors.  Take 
the  case  of  the  defendant  Dr.  Anderson,  for 
example.    We  are   unable   to  discover  any 


shadow  of  testimony  eTea  tending  to  im- 
plicate him  In  any  franduloit  intent  The 
mortgage  given  him  was  manifeatiy  &  mere 
substitute  for  a  previous  mwtgage,  given 
him  as  far  back  as  1888,  to  indonnlfy  him 
against  any  loss  which  he  might  sustain  by 
reason  of  his  suretyship  for  his  brother 
George  B.  Anderson  on  a  debt  to  one  Glenn, 
which  debt  Dr.  Anderson  was  subsequently 
required  to  pay.  The  fact  tliat  the  mort- 
gage now  he)d  by  him  liappens  to  be  dated 
on  Sunday  cannot  vitiate  it  as  was  very 
properly  admitted  by  counsel  for  appellant 
but  he  relies  upon  that  circumstance  as  au 
evidence  that  it  was  antedated  for  some 
fraudulent  purpose.  How  that  circumstance 
affords  even  a  ground  for  sasplcicm,  we  are 
at  loss  to  conceive,  for  no  reason  is  suggest- 
ed why  the  mortgage  should  have  been  ante- 
dated, as  no  advantage,  so  far  as  we  can 
perceive,  could  be  derived  from  antedating 
the  paper.  It  seems  to  us  easier,  and  much 
more  natural,  to  suppose  that  it  was  Just 
one  of  those  mistakes  in  the  day  of  the 
month  which  not  unfrequdntly  happen. 

Our  next  Inquiry  Is  whether  these  transac- 
tions are  assailable  under  the  assignment 
law.  Inasmuch  as  it  is  not,  and  cannot  be. 
pretended  that  there  was  a  formal  deed  as- 
signment, this  inquiry  also  turns  upon  a  ques- 
tion of  fact;  for  ever  since  the  case  of  Wilka 
V.  Walker,  22  S.  G.  108,  down  to  the  case  ot 
MltcheU  V.  Mitchell  (S.  0.)  20  S.  E.  405,-tbe 
last  uttei-ance  upon  the  subject,— this  court 
has  uniformly  held  that  while  on  insolvent 
debtor  may,  by  a  bona  fide  mortgage,  which 
is  intended  merely  as  a  security,  prefer  one 
creditor,  yet  if  such  mortgage  is  really  de- 
signed, not  as  a  security  merely,  but  as  a 
means  of  transferring  liis  property  to  one  or 
more  of  his  creditors  in  preference  to  othen*. 
such  a  transaction,  though  not  in  form  an 
assignment,  comes  wltliin  the  mischief  hi- 
tended  to  be  suppressed  by  the  assignmeat 
law,  and  Is  therefore  void.  The  same  rule 
applies  where  the  debtor,  instead  of  a  single 
mortgage,  gives  a  series  of  mortgages,  or 
enters  Into  a  series  of  transactions,  for  a 
similar  purpose.  Such  transactions  will  be 
regarded  as  violative  of  the  spirit  of  the  as- 
signment law,  and  therefore  void.  Tbe  doc- 
trine Is  well  expressed  by  the  late  Chief  Jus- 
tice Simpson  in  the  case  of  lamar  v.  Pool. 
26  S.  O.,  at  page  446,  2  S.  E.,  at  page  S£i. 
where,  after  discussing  the  subject  he  uses 
this  language:  "So  that  in  all  of  these  cases 
where  the  instrument  assailed  as  contrary 
to  section  2014  [now  section  2146.  Rev.  St] 
does  not,  In  its  form,  violate  that  section, 
having  earmarks  tliat  cannot  be  mistaken, 
the  question  must  binge  upon  the  intent  of 
the  parties.  Is  tbe  paper  a  bona  fide  mort- 
gage, intended  as  a  security,  which  the  law 
allows,  or  was  it  Intended  as  an  assignment 
in  which  the  particular  creditor  is  preferred, 
the  form  of  the  paper  liaving  been  adopted 
to  evade  the  act?  This  question,  in  such  a 
case,  becomes  a  question  of  fact  and  sucli  is 
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the  case  now  before  the  conrt"  So  in  Meln- 
hard  t.  StrlckUnd,  29  S.  C,  at  page  496,  7 
a.  B.,  at  page  838,  where  this  matter  was 
under  dlscuaslon,  we  find  the  following  lan- 
truage:  "It  U  plain,  then,  that  In  cases  of 
this  kind  the  question  is  mainly  one  of  fact, 
as  to  the  Intention  of  the  parties.  If  the  in- 
stnunents  employed  were  bona  fide  intended 
merely  as  security,  and  not  as  a  means  of 
Grading  the  provisions  of  the  assignment  act, 
then  they  do  not  fall  within  the  purrlew  of 
that  act.  But  If,  on  the  contrary,  the  instru- 
ments resorted  to,  wliatever  may  be  their 
form,  were  intended,  not  merely  as  security, 
bat  as  a  means  of  transferring  the  debtor's 
property  to  the  favored  creditor,  to  the  ex- 
clusion of  others,  with  a  view  to  evade  the 
provisions  of  the  assignment  act,  then  they 
must  be  regarded  as  null  and  void,  under 
the  provisions  of  that  act"  Without  multi- 
plying quotations,  we  think  it  may  be  safely 
a.sserted  that  the  same  doctrine  pervades  all 
of  the  cases  upon  the  subject.  Now  It  is 
quite  clear  that  there  is  no  finding  of  fact 
that  the  several  transactions  here  assailed 
were  entered  Into  for  the  plirpose  of  evading 
the  provisions  of  the  assignment  law,  and 
we  think  it  equally  clear  that  the  testimony 
would  not  warrant  any  such  finding  of  fact. 
We  agree  with  the  circuit  Judge  that  these 
transactions  were  separate  and  independent 
transactions,  having  no  connection  with  each 
other,  and  were  not  in  pursuance  of  a  com- 
mon purpose  to  transfer  all,  or  substantially 
all,  of  the  debtor's  property  to  some  of  his 
auditors,  to  the  exclusion  of  the  others.  The 
mortgage  to  Dr.  Anderson  was  given  in  pur- 
soance  of  an  arrangement  entered  into  about 
three  years  previously  to  secure  an  honest 
liability.  The  mortgages  to  the  Frlck  Com- 
pany were  obtained  by  the  counsel  of  that 
company,  by  an  arrangement  for  an  exten- 
sion of  time  on  the  debts  due  them,  which 
does  not  look  mnch  like  an  assignment  was 
intended.  The  deed  to  Mrs.  Anderson,  for 
what  is  usually  termed  the  "equity  of  re- 
demption" in  the  mortgaged  premises,  was 
given  In  satisfaction  of  an  honest  debt  of 
long  standing,  and  was  practically  the  same 
thing  as  if  Oeorge  B.  Anderson  had  sold  his 
equity  of  redemption  in  those  premises  to  a 
third  person  for  cash,  and  applied  the  same 
to  the  payment  of  his  honest  indebtedness 
to  his  wife,  as  he  unquestionably  would  have 
had  the  right  to  do;  and  the  confessions  of 
Judgment  to  Wood  and  to  Mrs.  Ferguson 
were  given  to  save  costs  on  debts  bona  fide 
due  to  them.  Besides,  the  circuit  Judge  has 
found  that  the  mortgages,  deed,  and  confes- 
sions of  Judgment  here  assailed  did  not  cover 
the  whole,  or  practically  the  whole,  of  George 
B.  Anderson's  property;  but  that  property, 
to  the  amonnt  of  about  $1,800,  was  not  ih- 
ctnded  therein,— an  amount  apparently  more 
than  sufficient  to  pay  plaintiff's  Judgment,— 


and  we  do  not  hear  of  any  other  creditors 
uniting  in  these  proceedings.  It  is  true  that 
appellant  insists  that,  after  deducting  George 
B.  Anderson's  homestead  exemption,  the 
amount  would  not  be  so  large.  Still,  the  ex- 
cess would  be  considerable.  But  this  matter 
of  the  homestead  does  not  seem  to  have  been 
presented  to  or  decided  by  the  circuit  Judge, 
and  Is  not,  therefore,  properly  before  us.  But, 
even  if  it  were,  it  Is  more  than  questionable 
whether  it  could  have  any  effect  upon  our 
conclusion,  under  the  case  of  Bank  v.  Harbin, 
18  S.  C.  425,  if  for  no  other  reason. 

We  have  not  deemed  It  necessary  to  dis- 
cuss any  of  the  exceptions  to  the  competency 
of  the  testimony,  as  that  matter  was. not 
pressed  in  the  argument  here.  Besides,  we 
may  add  that  we  think  the  testimony,— at 
least,  the  most  of  it,— was  competent,  (ind 
whether  it  was  relevant  or  not  was  a  matter 
within  the  discretion  of  the  circuit  Judge. 
But  as  we  think  that,  even  if  all  the  testi- 
mony objected  to  were  ruled  out,  quite 
enough  would  remain  to  stustaln  the  views 
which  we  have  adopted,  it  is  unnecessaiy  to 
discuss  the  question  of  the  competency  of 
the  evidence  objected  to. 

The  objection  to  the  purchase  at  the  aher- 
ilTs  sale  of  the  Limekiln  tract  of  land  by 
Mrs.  Anderson,  which  seems  to  be  a  distinct 
and  separate  matter,  based  upon  the  ground 
that  she,  by  giving  notice  at  the  sale  that 
she  hdd  a  deed  for  that  land,  chilled  the  bid- 
ding. Is  tmtenable.  So  far  as  we  can  dis- 
cover, she  did  no  more  than  what  is  often 
done,  and  properly  done,— gave  notice  at  the 
sale  that  she  held  a  title  for  that  land,  which 
was  true.  Indeed,  she  did  no  more  than  give 
actual  notice  of  a  fact  of  which  the  public 
had  already  constructive  notice,  by  reason 
of  the  fact  that  her  deed  had  been  duly  re- 
corded. This,  so  far  from  being  objection- 
able, was  ratho-  commendable,  as  it  tended 
to  prevent  an  unwary  bidder  from  "buying 
a  lawsuit" 

Fhially,  it  is  contended  that  the  circuit 
Judge  erred  In  not  setting  aside  the  Judg- 
ment of  Wood  and  Mrs.  Ferguson,  as  they 
had  not  answered  the  complaint.  It  is  true 
that  the  circuit  Judge  does  not,  in  his  decree, 
make  any  ruling  as  to  these  Judgments,  spe- 
cifically. This  was  probably  because  he  took 
the  view  that  these  Judgments  were  not  as- 
sailed upon  the  ground  of  fraud  or  want  of 
consideration  in  either  of  them,  but  solely 
because,  it  was  alleged,  they  were  parts  of 
the  same  general  transaction,  entered  Into 
for  the  purpose  of  evading  the  assignment 
law,  and  hence  must  stand  or  fall  with  such 
general  transaction ;  and,  as  the  attack  upon 
8uch  transaction  failed,  there  was  no  ground 
shown  which  would  warrant  the  setting 
aside  of  those  Judgments.  The  Judgment  of 
this  court  is  that  the  Judgment  of  the  circuit 
court  be  affirmed. 


Digitized  by 


Google 


444 


SOUTHEASTERN  REPORTER,  Vol.  21. 


(S.  C. 


NEW  ENGLAND  MORTGAGE  SECURITY 
CO.  T.  BAXIiBT.* 

(Snpreme  Court  of  South  CasoUna.     April  15, 

1895.) 
UflVRT— BuBBBX  or  Fboof—  Etidbxcs— Asxhoi . 

1.  UsniT  is  an  affirmatire  defense,  the  bup- 
den  of  proving  which  is  on  the  part7  ustting  op 
the  defense. 

2.  Agt-nc7  cannot  be  proTen  \>j  the  declara- 
tions of  the  alleged  agent. 

8.  The  fact  that  a  person  applyinsr  to  a 
brolcer  to  procure  a  loan  agrees  to  pay  him  an 
exorbitant  commission  does  not  taint  the  loan 
with  usury,  where  the  lender,  doing  business  in 
a  sister  state.  Is  anaware  of  aneh  aireemeat. 

Appeal  from  cooimon  pleas  circuit  court  of 
Barnwell  county;  J.  3.  Norton,  Judge. 

Action  by  the  New  England  Mortgage  Se- 
curity Company  against  Martha  A.  Baxley 
and  others.  From  a  Judgment  for  defend- 
ant Baxley  on  her  plea  of  usury,  but  denying 
part  of  her  counterclaim,  both  parties  ap- 
peal.    Reversed. 

The  decree  of  the  court  below  was  as  fol- 
lows: 

"This  is  an  action  for  the  foreclosure  of 
a  mortgage  of  real  estate,  and  was  begun 
on  lOtb  October,  1891,  and  came  on  to  be 
heard  by  me  at  tbe  March  term,  1804,  for 
Barnwell  county.  The  complaint  alleges 
that  on  the  10th  April,  1886,  the  plaintiff,  at 
the  request  of  the  defendant  Martha  A.  Bax- 
ley, lent  her  the  sum  of  $300,  and  that  to 
secure  the  payment  of  said  sum  the  defend- 
ant Martha  A.  Baxley  made  and  delivered 
to  the  plaintur  her  principal  note,  dated  10th 
April,  1886,  and  payable  on  10th  April,  1891, 
for  $300,  besides  coupons  for  the  interest, 
which  is  stipulated  in  the  note  to  be  at  the 
rate  of  eight  per  centum  per  annum;  that 
in  order  to  secure  the  said  note  and  thie 
covenants  contained  in  the  mortgage,  the 
said  Martha  A.  Baxley  executed  and  deliv- 
ered to  the  plaintiff  her  mortgage,  dated 
12th  April,  1886,  and  covering  the  lands  de- 
scribed in  the  complaint  The  complaint 
further  alleges  that  the  defendants  W.  D. 
Stinson,  L.  B.  Baxley,  and  H.  M.  Duncan 
claim  to  have  interests  or  liens  upon  the 
premises  therein  described  that  arose  subse- 
quently to  the  lien  of  plaintiff's  mortgage. 
The  answer  of  Martha  A.  Baxley  admits 
the  making  of  the  papers,  but  pleads  usury, 
and  sets  up  a  counterclaim  for  twice  the 
amount  of  usurious  Interest  alleged  to  have 
been  received  by  the  plaintiff.  The  answer 
of  the  defendant  H.  M.  Duncan  admits  the 
allegations  of  the  complaint,  except  as  to  the 
amount  due  on  plaintiff's  mortgage,  and  al- 
leges her  lien  on  the  premises  to  be  a  mort- 
gage covei^ng  same,  executed  to  her  by  the 
defendant  Martha  A.  Baxley  on  the  SOtb 
May,  1886,  to  secure  her  note  of  even  date 
therewith  for  $100,  payable  one  day  after 
date,  with  Interest  at  rate  of  ten  per  cent 
per  annum,  payable  annually.  This  answer 
was  duly  served  upon  the  defendant  Martha 


A.  Baxley.  To  the  counterclaim  of  the  d<»- 
fendant  Martha,  A.  Baxley  the  plalHtlfT  re- 
plies, denying  that  there  was  usury,  but,  if 
adjudged  otherwise,  then  pleads  the  statute 
of  limitations  In  bar  of  any  recovery  under 
the  counterclaim.  The  cause  was  referred 
to  W.  Ollmore  Blmms,  clerk,  as  special  mas- 
ter, to  take  the  testimony,  and  now  comes 
on  to  be  heard  before  me  on  the  picadinfrx, 
the  testimony  so  taken  and  reported  by  the 
special  master,  the  testimony  taken  by  com- 
mission, the  testimony  of  the  witness  J.  F. 
F.  Brewster,  taken  at  the  trial,  and  the  ex- 
hibits. 

"Numerous  objections  were  made  and  not- 
ed by  the  plaintiff  to  the  relevancy  and  com- 
petency of  the  testimony  adduced  on  the 
part  of  the  defendant  Martha  Baxley  to  es- 
tablish the  agency  relied  on  by  her,  and 
urged  In  argument  at  the  hearing,  but  in 
the  view  1  take  of  the  case,  It  will  not  be 
necessary  to  pass  upon  them.  Of  the  $300, 
Mrs.  Baxley  received  $215  cash,  $23  was 
paid  to  W.  H.  Duncan  for  preiwirlng  abstract 
of  her  title,  and  $G0  was  retained  as  broker- 
age commissions  for  Duncan  and  the  Corbln 
Banking  Company.  The  decisions  In  our 
own  state  and  elsewhere,  under  circumstan- 
ces which  are  not  distinguishable  from  those 
proven  In  this  case,  hold  the  transaction 
usurious.  1  was  more  impressed  by  the  wit- 
ness Brewster  that  he  was  thoroughly  con- 
vinced that  the  scheme  to  obtain  excessive 
Interest  was  Impregnable  than  by  any  state- 
ment of  fact  which  would  distmgulsh  this 
from  the  well-considered  cases  above  allud- 
ed to.  It  Is  conceded  that  Mrs.  Baxley  is 
chargeable  with  the  $215  she  received.  She 
is  also  chargeable  with  the  $25  i>atd  Dun- 
can for  preparing  her  abstract  of  title.  The 
work  was  for  her,  and  the  price  paid  for  It 
has  not  been  shown  to  be  excessive.  The 
enormous  commissions,  under  the  circum- 
stances, render  the  transaction  obnoxious  to 
our  usui-y  law*  The  defendant  Martha 
Baxley  has  paid  $87.33  as  interest  of  which 
$63.33  was  paid  prior  to  0th  August  1889, 
and  $21  since  that  date.  The  counterclaim 
was  served  on  0th  August  189Z  The  stat- 
ute of  limitations  bars  the  recovery  la  this 
case  of  the  penalty  for  receiving  more  than 
lawful  Interest  prior  to  Gth  August  ISSO. 
but  not  since  that  date.  The  result  of  the 
above  findings  is: 

Note  sued  <m $200  00 

Less  amount  called  commis- 
sions          60  00 


Less  interest  paid. . .  $87  38 
Leas  twice  difference 

between  interest  on 

$300  and  $210  for 

one  year,  $24,  less 

$19.a()-$4.S0x2  . .       0  60 


$240  00 


M  03 


Amount  plaintiff  entitled  to  recover  $143  OT 

"The  contract  to  pay  costs  and  counael' 
fees  is  not  valid    under    the  usury  laws. 


1  Petition  for  rehearing  dpnio.l.    S'oo  21  S.  E.  885. 
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There  is  no  contention  as  to  the  validity  or 
the  amount  due  on  the  note  and  mortgage 
of  the  defendant  H.  M.  Duncan.  The  testi- 
mony allows  that  on  this  note  and  mortgage 
there  has  been  paid  on  Ist  March,  1300,  the 
sum  of  $40,  and,  allowing  this  credit,  I  find 
the  amonnt  due  on  this  note  and  mortgage 
up  to  and  including  the  lltb  May,  1894,  to 
be  the  sum  of  $148.49.     •     •     •" 

PlalntifTs  exceptl<H)B  were  as  follows: 

"The  plaintiff  excepts  to  the  decree  of  his 
honor,  Judge  J.  J.  Norton,  on  the  following 
grounds: 

"(1)  Because  his  honor  erred  In  refusing' to 
pass  upon  the  objections  made  by  plalntiti, 
and  noted  In  the  case,  to  the  rderancy  and 
competency  of  the  testimony  adduced  for  the 
defendant  Martha  A.  Baxley,  tending  to 
prove  the  agaicy  of  Duncan  and  the  Corbln 
Banking  Company  with  the  plaintiff  for  the 
purpose  of  making  the  loan, 

"(2)  That  his  honor  erred  in  not  ruling  out, 
on  the  objection  of  plaintiff,  the  following 
evidence  as  Incompetent  and  irrelevant,  the 
same  being  an  attempt  to  prove  agency  by 
the  acts  and  declarations  of  the  very  person 
whose  agency  is  the  question  at  Issue:  (a) 
All  testimony  of  the  defendant  Martha  A. 
Baxloy  and  of  her  son,  L.  B.  Baxley  (object- 
ed to  by  plalntlfT),  of  declarations  and  state- 
ments of  W.  U.  Duncan  as  to  where  he  ex- 
pected to  obtain  the  money  on  the  applica- 
tion, and  his  methods  In  obtaining  the  same. 
<b)  All  testimony  of  the  said  Martha  A.  Bax- 
ley and  her  son,  L.  B.  Baxley,  as  to  any  state- 
ments or  agreement  by  or  with  the  said  W.  H. 
Duncan  that  the  loan  could  be  renewed  at 
Its  expiration,  (c)  All  testimony  of  W.  A. 
Holman  as  to  the  occupation  and  financial 
standing  of  the  late  Col.  W.  H.  Duncan,  and 
as  to  his  methods  of  conducting  his  business, 
and  as  to  the  agency  of  the  said  Col.  Duncan 
with  the  plaintiff  company,  the  same  being 
conclusions  and  deductions  drawn  from  trans- 
actions res  inter  alios  acta,  and  from  the  acts 
and  dedarations  of  the  person  whose  agency 
is  sought  to  be  established. 

"(3)  That  his  honor  erred  in  holding  the 
contract  herein  sued  on  usurious. 

"(4)  Because  his  honor,  having  found  tliat 
sixty  dollars  were  retained  by  Duncan  and 
the  CorbLn  Banking  Company  as  brokerage 
commissions,  erred  in  holding  that  such  com- 
missions alone  rendered  the  transaction  usu- 
rious in  this  case. 

"(5)  Because  his  hoiior  erred  in  holding 
that  the  decisions  in  our  own  state  aud  else- 
where, under  circumstances  which  are  not 
distinguishable  from  tbose  proven  in  this 
case,  bold  the  transaction  usurious,'  whereas 
be  sboHld  have  held  the  dear  distinction  rests 
upon  the  fact  of  the  agency  of  the  interme- 
dlarfcB  with,  and  the  knowledge  of  their  char- 
ires  by,  the  lender,  and  the  evidence  of  the 
absenee  of  tliese  facts  being  clear,  positive, 
and  uncontradicted,  be  should  have  held  the 
transaction  valid. 

"(0)  Bci-ause  his  honor  erred  in  holding  tliat 


'the  enormous  commissions,  undo*  the  dream- 
stances,  render  the  transaction  obnoxious  to 
oiu:  usury  laws,'  whereas  he  should  have  held 
that,  unless  the  excessive  commissions  were 
shown  to  have  been  charged  by  the  agent  of 
the  lender,  and  with  his  knowledge,  the  trans- 
action would  not  be  obnoxious  to  the  usury 
laws  of  this  state. 

"(7)  Holding  the  loan  to  be  usurious,  he 
erred  in  deducting  the  sixty  dollars  commis- 
sions from  the  face  of  the  loan,  to  obtain  the 
principal  amount  or  value  which  defendant  la 
chargeable  with,  to  wit,  $240,  the  same  not 
having  been  received  as  Interest,  and  not 
withheld  by,  nor  participated  in  by,  the- lend- 
er. 

"(S)  In  not  holding  that  the  'principal  sum, 
amount,  or  value  so  lent  or  advanced,'  which, 
under  the  terms  of  the  act  of  1882,  is  'to  be 
deemed  and  taken  as  the  true  legal  debt  or 
measure  of  damages,'  Is  the  amount  actually 
paid  or  advanced  by  the  lender,  and  not  the 
amount  received  by  the  borrower. 

"(9)  In  deducting  all  Interest  paid  from  the 
amonnt  received  by  the  defendant,  and  there- 
by holding  that  the  penalty,  under  the  first 
section  of  the  act  of  188&  (18  St.  p.  35),  is 
a  fbrfeitune  of  all  Interest  that  has  been  paid 
on  the  usurious  contract. 

"(10)  In  not  holding  that  the  penalty  pre- 
scribed by  the  first  section  of  said  act  is  a 
forfeiture  of  unpaid  interest  only,  together 
with  all  costs. 

"(11)  Because  his  honor  erred  In  confining 
the  bar  of  the  statute  to  the  penalty  Imposed 
by  the  scctxid  section  of  the  UEHn7  act,  and  In 
not  holding  that  It  barred  the  recovery,  by 
set-off' or  otherwise,  of  all  sums  paid  to  or 
retained  by  the  plaintiff  or  the  Intermediaries 
prior  to  6th  August,  1889. 

"(12)  Because  his  honor  erred  in  holding 
that  the  contract  in  the  mortgage  to  pay  coun- 
sel fees  in  case  of  foreclosure  is  not  valid 
under  the  usury  law,  and  in  not  allowing  the 
counsel  fee  prorided  for." 

Defendant's  exceptions  were  as  follows: 

"(1)  His  honor  eii'ed  in  holding  defendant 
liable  for  $300,  it  being  conceded  that  she 
actually  received  only  $21o. 

"(2)  His  honor  erred  in  not  deducting  from 
the  $21S  (the  amount  actually  received)  ail 
charges  made  against  defendant,  whether 
called  commissions,  interest,  or  attorney's 
fees. 

"(8)  That  in  ascertaining  the  amount  of  un- 
lawful Interest  received  by  plaintiff  his  honor 
^red  in  not  deducting  the  interest  on  $215  at 
eight  per  cent,  for  three  years,  seven  months, 
and  twenty  days,  from  the  amount  chai-ged 
defendant,  whether  called  commission,  inter- 
est, or  attorney's  fees;  and  defendant  was  en- 
titled to  double  the  difference  between  the 
two,— $176.83. 

"(4)  His  honor  erred  In  holding  that  the 
counterclaim  of  defendant"  was  barred  by  the 
statute  after  three  years,  whereas  the  counter- 
claim should  have  been  allowed  entire,  and 
the  calculation  shoidd  have  been  as  follows: 
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"Section  1,  uauty  act  1882: 
"Note  sned  on,  <300.00. 

Amount  actuall7  leodred $215  00 

Commission $  6000 

Intereat 87  38 

Attorney's  fee 25  00 

$172  88         172  38 

Balaooe  dae  plaintUC $  42  07" 

"Section  2: 

Plaintiff  entitled  to  Intei^ 

est  on  $215  for  8  years, 

7  months,  20  days,  at  8 

per  cent $  62  53 

Charged    defendant    oom- 

mission,     Interest,    and 

fees 172  33 

Difference  109  75x2     219  50 

Defendant  entitled  to $176  83" 

John  T.  Sloan,  Jr.,  Allen  J.  Green,  and 
Halcott  P.  Green,  for  nppellanta.  J.  J. 
Brown,  for  appellee  Martha  A.  Baxley. 

m 

McIVER,  C.  J.  The  only  quesUon  pre- 
sented by  thhi  appeal  Is  whether  the  clr^ 
cult  Judge  erred  in  holding  that  the  contract 
which  constitutes  the  basis  of  the  action  was 
tainted  with  usury,  involTlng  Incidentally 
questions  as  to  the  c<Mnpetency  of  the  tes- 
timony. It  la  true  that  the  exceptions,  both 
on  the  part  of  the  plaintiff  and  on  the  part 
of  the  defendant  Martha  A.  Baxley,  present 
various  other  questions,  which,  however, 
cannot  arise  unless  the  plea  at  usury  should 
be  sustained,  and,  as  we  do  not  think  that 
the  plea  of  usury  has  been  established,  these 
other  questions  need  not  be  considered  or 
stated.  It  appears  that  on  the  10th  of  April, 
1886,  the  defendant  Baxley  executed  her  note, 
whereby  she  promised  to  pay  to  the  plaintiff, 
five  years  after  the  date  thereof,  the  sum  of 
$300,  with  Interest  thereon  at  the  rate  of  8 
per  centum  per  annum,  the  interest  being 
represented  by  coupons  attached  to  the  note; 
and  to  secure  the  payment  thereof  the  said 
defendant,  on  the  same  day,  executed  a 
mortgage  to  the  plaintiff  on  certain  real  es- 
tate situate  in  the  county  of  Barnwell,  S.  0. 
All  of  the  interest  coupons  except  the  last 
seem  to  have  been  paid,  and  this,  together 
with  the  principal,  still  remaining  due  and 
unpaid,  this  action  was  commenced  on  the 
lOth  of  October,  1881,  to  foreclose  said  mort- 
gage. The  defendant  Martha  A.  Baxley  an- 
swered, admitting  the  execution  of  the  note 
and  mortgage,  but  pleaded  usury,  and  set  up 
a  counterclaim  for  twice  the  amount  ot  the 
usurious  Interest  alleged  to  have  been  re- 
ceived by  the  plaintiff.  To  this  counter- 
claim the  plaintiff  replied,  denying  that 
there  was  any  usury  in  the  transaction,  but, 
if  it  should  be  adjudged  otherwise,  the  stat- 
ute of  limitations  was  pleaded  in  bar  of  any 
recovery  under  the  counterclaim.  The  testi- 
mony was  taken  by  a  special  master  ap- 
pointed for  that  purpose,  and  reported  to 
the  court,  and  the  case  was  heard  upon  the 


I  testimony  so  reported,  as  well  as  certain 
I  testimony  taken  by  commission,  together 
i  with  the  exhibits  and  the  testimony  of  the 
witness  Brewster,  taken  at  the  trial,  all  of 
which  is  set  out  in  the  "case"  by  bis  hooor. 
Judge  Norton,  who  rendered  his  decree  sus- 
taining the  plea  of  usury,  and  sustaining  the 
plea  of  the  statute  of  limitations  to  so  much 
of  the  counterclaim  as  arose  prior  to  the  Gtb 
of  August,  1880,  and  rendered  Judgment  in 
favor  of  plaintiff  for  the  amount  ascertained 
by  him  to  be  due,  without  costs  or  counsel 
fees,  which  he  held  invalid  under  the  usury 
law.  From  this  Judgment  both  plaintiff  and 
defendant  Martha  A.  Baxley  appeal  upon 
the  several  grounds  set  out  in  the  record. 
The  circuit  Judge,  in  his  decree  (which,  to- 
gether with  the  exceptions  thereto,  should 
be  Incorporated  in  the  report  of  the  case), 
uses  this  language:  "Numerous  objections 
were  made  and  noted  by  the  plaintiff  to  the 
relevancy  and  competency  of  the  testimony 
adduced  on  the  part  of  the  defendant  Mar- 
tha A.  Baxley  to  establish  the  agency  relied 
on  by  her,  and  In  argument  on  the  hearing, 
but,  in  the  view  I  take  of  the  case,  it  will 
not  be  necessary  to  pass  upon  them.  Of 
the  $300  Mrs.  Baxley  received  $215  cash. 
$25  was  paid  to  W.  H.  Duncan  for  preparing 
abstract  of  her  title,  and  $G0  was  retained  as 
brokerage  commissions  for  Duncan  and  the 
Corbin  Banking  Company.  The  decisions  in 
our  own  state  and  elsewhere,  under  circum- 
stances which  are  not  distinguishable  from 
those  proven  in  this  case,  hold  the  transac- 
tion usurious.  I  was  more  impressed  b.r 
the  witness  Brewster  that  he  was  thorough- 
ly convinced  that  the  scheme  to  obtain  ex- 
cessive interest  was  impregnable  than  by 
any  statement  of  tact  which  would  distin- 
guish this  from  the  well-considered  cases 
above  alluded  to." 

Before  proceeding  to  consider  the  question 
raised  by  this  appeal  it  may  be  as  well  to 
state  certain  undisputed  facts  appeai-ing  iu 
the  case,  which  may  serve  to  render  our  sub- 
sequent discussion  more  inteUlgibla  Mrs. 
Baxley,  residing  in  Barnwell  county,  and 
owning  real  estate  there,  desiring  to  Xmt- 
row  mcmey,  applied  to  one  W.  H.  Duncan, 
likewise  a  resident  of  that  county,  who  was 
understood  to  be  engaged  in  the  business  of 
procuring  loans  of  money  upon  the  security 
of  the  estate.  Duncan  agreed  to  undertake 
to  procure  a  loan  for  her  of  the  stun  of  $300, 
and  for  this  purpose  filled  out  a  blank  i^ 
plication  for  such  loan,'  and  at  the  same  time 
took  from  Mrs.  Baxley  her  agreement  on  a 
separate  piece  of  paper,  whereby,  after  re- 
citing that  she  had  employed  said  Duncan 
to  negotiate  said  loan  to  be  secured  by  her 
note  and  mortgage,  she  agreed  to  pay  said 
Duncan  the  sum  of  $00  in  full  of  his  com- 
missions and  the  commissions  of  those  whom 
he  employed  to  assist  him  in  securing  the 
said  loan,  and  also  agreed  to  furnish  an  ab- 
stract of  title  to  the  property  she  propose^ 
to  mortgage,  and  to  pay  the  fees  for  record- 
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iog  said  mortgage.  These  papers  were  toe- 
warded  by  Duncan  to  the  Corbin  Banking 
Company,  a  concern  which  had  been  for 
many  years  engaged  in  the  city  ot  New  York 
in  doing  a  general  banking  business  as  well 
as  loan  brokers.  That  company  forwarded 
tbe  application,  but  not  the  agreement  to 
pay  commissions  to  the  plaintiff  company, 
with  an  inquiry  whether  they  would  make 
the  loan  upon  the  terms  menticmed  In  the 
application.  The  plaintiff  company  agreed 
to  do  so,  and  accordingly  the  note  and  mort- 
gage, upon  which  this  action  is  based,  were 
executed  by  Mrs.  Baxley  and  sent  by  Dun- 
can to  the  Corbin  Banking  Company,  who 
In  turn  sent  them  to  the  plaintiff,  and  there- 
upon the  full  amount  called  for  by  the  note, 
$300,  was  sent  by  plaintiff  to  the  Corbin 
Banking  Company,  who,  after  deducting  its 
sliare  of  the  commissions  under  the  arrange- 
ment between  it  and  Duncan,  forwarded  the 
same  to  said  Duncan,  who  applied  $25  of  it 
to  the  payment  of  his  fee  for  preparing  the 
abstract  of  title,  and  $15  to  his  share  of  the 
commissions  under  the  arrangement  between 
him  and  the  Corbin  Banking  Company,  and 
paid  over  the  balance,  to  wit,  $216,  to  Mrs. 
Baxley,  In  cash.  Under  these  undisputed 
facts  it  is  clear  that  the  plaintiff  paid  over  to 
those  who  were  acting  for  Mrs.  Baxley  in  pro- 
curing the  loan  the  full  amount  of  money 
mentioned  In  the  note,  and  neither  charged 
nor  receiyed  any  Interest  in  the  excess  of 
the  rate  allowed  by  law;  indeed,  did  not 
contract  for  as  great  a  rate  of  Interest  as 
the  law  then  allowed,  for,  under  the  law  as 
it  stood  at  the  time  this  contract  was  en- 
tered Into,  10  per  cent,  interest  could  lawful- 
ly have  been  contracted  for  in  writing,  where- 
as in  this  contract  the  rate  of  interest  was 
fixed  at  8  per  cent  It  is  very  manifest, 
therefore,  that  this  transaction,  upon  its 
face,  does  not  show  the  slightest  trace  of 
usury. 

But  this  does  not  conclude  the  inquiry,  for 
if  the  borrower  can  show  that,  notwithstand- 
ing the  fact  that  the  contract,  on  its  face, 
does  not  show  nsnry,  yet,  as  a  matter  of 
fact,  there  was  usury  in  the  transaction,  he 
is  at  liberty  to  do  so;  but  the  burden  of 
proof  Is  upon  the  borrower  to  show  this,  for 
It  is  well  settled  that  usury  is  an  affirmatiye 
defense,  and  must  be  pleaded  and  proved  by 
the  party  who  sets  up  such  a  defense.  Ex 
parte  Montelth,  1  8.  C.  227;  Bank  v.  Miller, 
39  S.  0. 193, 17  S.  E.  592.  The  Inquiry,  there- 
fore, is  whether  Mrs.  Baxley,  the  defendant, 
has  shown  that  there  was  any  usury  In  the 
transacticm.  This  she  has  undertaken  to 
show  by  attempting  to  show  that  the  excess- 
ive charge  of  commissions  which  she  was  re- 
qnlred  to  pay  and  did  pay  to  her  agents,  Dun- 
can and  the  Corbin  Banking  Company,  for 
their  services  in  procuring  the  loan  from  the 
plaintiff  was  at  least  known  to,  if  not  i>ar- 
ticipated  in  by,  the  plaintiff  at  the  time  the 
evHitract  was  entered  into.  We  do  not  under- 
stand that  it  Is  claimed  that  this  was  estab- 


lished by  any  direct  testimony  to  that  effect, 
for  as  matter  of  fact  there  was  no  such  testi- 
mony, and,  on  the  contrary,  as  we  shall  pres- 
ently see,  the  testimony  was  exactly  the  other 
way.  But  it  Is  contended  that  It  must  be  pre- 
sumed from  the  alleged  fact  that,  while  Dun- 
can and  the  Corbin  Banking  Company  may 
have  been  the  agents  of  Mrs.  Baxley  in  pro- 
curing the  loan,  they  were  also  the  agents  of 
the  plaintiff  company  in  making  the  loan.  It 
will  be  observed  that  the  circuit  Judge  makes 
no  findhig  of  fact  upon  tills  point.  He  simply 
says  that  "the  decisions  in  our  own  state  and 
dsewhere,  under  circumstances  which  are  not 
distinguishable  from  those  proven  in  this  case, 
hold  the  transaction  usurious,"  but  he  entirely 
omits  to  say  what  facts  or  circumstances  were 
proven  in  this  case,  "and  declines  to  make 
any  ruling  upon  the  competency  of  the  testi- 
mony adduced  on  the  part  of  the  defendant 
Martha  Baxley  to  establish  the  agency  relied 
on  by  her."  We  are  therefore  left  to  form 
our  own  conclusions  not  only  as  to  the  com- 
petency of  the  testimony  objected  to,  but  also 
as  to  its  effect,  entirely  nntrammeled  by  any 
finding  by  the  circuit  Jndga 

First,  as  to  the  competency  of  the  testimony 
offered  to  establish  the  tact  that  Duncan  was 
agent  of  the  plaintiff  company,  raised  by 
plalntlfTs  second  exception.  We  think  it  is 
too  clear  to  admit  of  argument  that  the  fact 
of  agency  cannot  be  proved  by  the  declara- 
tions of  the  alleged  agent,  for,  while  it  is  true 
that  after  the  fact  of  the  agency  has  been  es- 
tablished by  evidence  aliunde,  the  acts  and 
declarations  of  the  agent  within  the  scope  ol 
his  agency  are  binding  on  the  principal,  yet  it 
is  well  settled  that  the  declarations  or  acts 
of  the  alleged  agent  are  not  competent  to 
prove  the  fact  of  agency.  As  is  said  in  Mar 
tin  V.  Suber,  39  S.  C,  at  page  635.  18  S.  B. 
at  page  125:  "It  would  be  a  very  dangerous 
doctrine  to  establish,  that  one  person  could  be 
made  liable  for  a  debt  contracted  by  another 
simply  by  the  declarations  of  the  person  con- 
tracting the  debt  that  he  was  acting  as  agent 
of  the  person  sought  to  be  charged."  Bee,  to 
same  effect,  1  Greenl.  Ev.  p.  158,  note  b, 
and  the  cases  there  cited;  also  Renneker  v. 
Warren,  17  S.  0.  139.  It  seems  to  ns  that  the 
objections  to  the  testimony  of  Duncan's  dec-  • 
l^ratlons  relied  on  to  establish  the  ftict  that  he 
was  agent  of  the  plaintiff  were  well  taken. 
Rejecting  this  Incompetent  testimony,  there  Is 
literally  no  evidence  either  showing  or  even 
tending  to  show  that  either  Duncan  or  the 
Corbin  Banking  Company  were  the  agents  of 
the  plaintiff  company.  But,  even  if  that  testi- 
mony could  be  received,  it  would  only  tend 
to  tibow  inferentially,  and  that,  too,  by  not 
very  palpable  Inference,  that  they  were  such 
agents,  while  a  careful  examination  of  the 
testimony  will  show  that  such  inference  is 
completely  rebutted,  and  the  overwhelming 
weight  of  the  evidence  shows  conclusively 
that  the  relation  of  agency  never  did  exist 
between  either  Duncan  or  the  Corbin  Banking 
Company  and  the  plaintiff.    To  this  effect  Is 
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-the  clear,  explicit,  and  positive  testimony  ot 
the  witness  Cook,  a  member  of  the  Corbln 
Backing  Company,  and  of  the  witness  Brew- 
Kter,  tbe  iHresldent  of  the  plaintiff  company. 
It  Is  somewhat  difficult  for  us  to  understand 
what  seems  to  be  a  slur  cast  upon  the  witness 
Brewster  by  the  circuit  Judge  when  he  says 
that  he  was  "more  Impressed  by  the  witness 
Brewster  that  be  was  thoroughly  convinced 
that  the  scheme  to  obtain  excesslTe  interest 
was  Inr.pregnable  than  by  any  statement  of 
fact  which  would  distinguish  this  from  the 
well-considered  cases  above  alluded  to."  In 
Tie w  of  the  palpable  fact  that  this  witness  tes- 
tified distinctly  and  positively,  and  as,  in  Jus- 
tice to  him.  we  must  add,  with  apparent  caur 
dor  and  truthfulness,  that  be  never  knew,  or 
«ven  heard,  that  what  Is  called  "excessive  In- 
terest" In  the  shape  of  commissions  had.  been 
charged  by  tbe  Corbln  Banking  Company  and 
Duncan  until  more  than  a  year  after  the  loan 
bad  been  negotiated,  and  the  money  paid 
over,  and  his  statement  to  this  effect,  foe- 
tided  by  the  lettei-s,— written  testimony,— 
which  will  be  presently  more  particularly 
mentioned,  it  is  impossible  for  us  to  concelTe 
-of  any  Just  ground  for  the  insinuation  that 
Mr.  Brewster  was  anxious  to  make  it  appear 
tliat  tbe  "scheme"  referred  to  was  "Impre^ 
aable,"— a  scheme  in  which  neither  he  nor  bis 
company  had  any  interest,  and  knew  noth- 
ing of,  except  what  he  heard  on  the  trial  of 
this  case.  For  although,  having  heard  a  ru- 
mor that  such  a  cliarge  ot  commlsslona  was 
'being  made  by  the  Coi'bin  Banking  Company, 
this  witness  immediatdy— on  the  same  day- 
wrote  a  letter,  under  date  of  Slat  of  October, 
1SS7,  more  tlian  a  year  after  this  loan  was  ef- 
fected, inquiring  whether  there  was  any 
foundation  for  soch  a  rumor,  to  which  he 
received  a  prompt  reply,  assuring  him  that 
"'the  whole  thing  is  a  fabrication." 

Oar  next  inquiry  is  whether  the  facts  of  this 
<9iBe,  as  thus  set  forth,  bring  it  under  the  de- 
cisions upon  which  the  circuit  judge  relies  to 
flustain  his  conclusion.  It  will  be  observed 
tbat  he  refers  to  no  case  by  name  in  his  de- 
cree, but  simply  says  "decisions  in  our  own 
state  and  dsewhere";  but  he  manifestly  al- 
ludes to  the  case  of  Brown  v.  Brown,  38  S.  C. 
•173,  17  S.  £.  452,  and  the  cases  therein  cited. 
>Ve  tliink  that  this  case  differs  widely  froip 
the  case  of  Brown  t.  Brown,  for  the  very 
fact  upon  which  that  case  rested  Is  absent 
faer&  Th^e  the  loan  in  question  was  made 
by  the  American  Freehold  Land  Mortgage 
-Company,  a  company  doing  business  in  Lon- 
don, England,  and  therefore  likely  to  employ 
agents  in  this  country;  while  here  the  loan 
was  made  by  a  dlffer«it  company,  doing  b«8i- 
ness  in  Boston,  Mass.  This,  it  Is  conceded  Is 
not  a  very  marked  difference  between  the 
two  cases,  and,  perhaps,  if  It  was  the  only 
difference,  might  not  be  sufficient  to  distin- 
guish the  one  case  from  the  other.  But  the 
other  differences  to  which  we  shall  refer 
are  marked  and  fundamental.  In  Brown  t. 
Brown  it  was  fband  as  matter  of  fact,  and  it 


la  mentioned  in  tlie  opinion  of  this  court  as  a 
mat»lal  fact,  that  the  agiveement  te  pay  the 
exorbitant  commlaaioiis  was  forwarded  to  the 
lenders  wltli  the  Explication  for  the  loan,  be- 
fore it  was  made;  while  here  there  Is  no  such 
finding,  and  not  only  no  evidence  upon  w4ilch 
to  base  such  a  finding,  but  the  evidence  is  tbe 
other  way.  Again,  in  the  Brown  Case  the  cir- 
cuit Judge  fomid  as  a  matter  of  fact  that 
t)oth  Duncan  and  the  Corbln  Banking  Com- 
pany were  acting  as  the  agents  of  the  plaiu- 
dff  company,  and  that  the  lenders  not  OLiy 
knew  of,  but  actually  pai-tlcipated  in,  the  ben- 
efits of  tbe  exorbitant  commissions  exacted; 
while  in  tltis  case  thcore  is  not  only  no  such 
finding  of  fact,  btit  no  evidence  to  warrant 
any  such  finding.  On  tbe  contrary,  the  over- 
whelming weight  of  the  evidence  shows  con- 
clusively that  neither  Duncan  nw  the  Corbin 
Banking  Company  ever  w6re  agents  of  tbe 
plaintiff  company,  and  that  the  plaintiff  knew 
nothiug  whaterer  of  the  agreement  on  tbe 
part  of  Mrs.  Baxley  to  pay  Duncan,  and 
those  whom  he  might  employ,  the  exorbitant 
commissions  for  their  services;  and  c«iainly 
not  a  ahred  of  testimony  even  tending  to 
diow  that  the  plaintiff  expected  to  receive,  or 
did  receive,  any  benefit  wtutterer  from  snch 
charge  of  commissions.  It  la  veryobvious  that 
the  court  assumed  as  one  of  the  facts  In  tbe 
BrowB  Case  (whether  correctly  or  not  It  Is 
needless  nerw  to  inqulis)  tint  tb«  agreement 
to  pay  tbe  91,590  commiseion  was  known  to 
the  leodera  at  tbe  tbme  they  made  tbe  loan, 
for  Mr.  Justice  McOowas,  in  delivering  tbe 
opinion  of  the  majority  of  the  court,  referring 
to  that  agreement,  uses  this  language:  'The 
above  agreement  was  a  part  of  the  original 
appUcaUon  for  the  loan,  which  was  fbrwarded 
and  accepted,  and  the  papers  drawn  in  ac- 
cordance with  it  were  sent  back  and  signed." 
He  then  proceeds  to  the  Inquiry  whether  tbe 
knowledge  thus  acquired  by  the  lenders  of 
the  agreement  to  pay  these  exorbitant  com- 
missions would  taint  the  loan  with  usnry,  and, 
after  conceding  that  there  was  conflict  of  au- 
thority upon  the  point,  conclndes  in  these 
words:  "If  they  (the  lenders)  knew  the  facta 
when  the  pi-oposition  was  made  and  accepted, 
the  loan  will  be  held  to  be  nsui'ious,'*  and  dtea 
several  cases  to  sustain  that  position.  So  tbat 
It  is  apparent  that  the  decision  in  that  case 
rested  upon  the  finding  of  fact  by  tbe  cir- 
cuit Judge,  accepted  by  the  supreme  court, 
that  tbe  lenders,  at  the  time  of  making  the 
loan,  knew  of  tbe  excessive  charge  of  com- 
missions. In  the  present  case  there  has  been 
no  soch  finding  of  fact,  and  could  not  have 
been  under  the  evidence;  and  hence  tbe  case 
of  Brown  V.  Brown  aflbrds  no  authority 
whatever  in  tlris  case.  It  may  be  proper  to 
add  that,  although  counsel  for  appellant  asked 
and  obtained  leave  to  assail  the  decision  In 
Brown  V.  Brown,  this  coort,  under  the  view 
which  has  been  taken  of  tlutt  decision,  does 
not  deem  It  necessary  to  tbe  decision  of  this 
case  to  enter  upon  that  inquiry;  but  tbe  writ- 
er of  this  opinion  may  be  permitted  to  say 
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that.  Willie  he  fully  recognizes  the  aiith<Hlty 
of  that  case,  be  BtlU  adheres  to  the  riews  ex- 
pressed in  tiie  dissentiiiK  opinion  In  that  case. 
The  Judirmait  of  this  conrt  is  that  the  Judg- 
ment of  the  drcnlt  conrt  In  this  case  be  re- 
versed, and  that  the  case  be  remanded  to  that 
conrt  for  such  farther  proceedings  as  may  be 
necessary  to  carry  Into  eftect  the  views  herein 
announced. 


BUIST  ▼.  MELCHERS  et  al. 

<Sapreme  Conrt  of  South  Oarolina.     April  US, 

1895.) 

BQurrr  —  Aooouimiio  bt  Cobporats  Dibeotors 
— Plbadin'o. 

1.  Where,  In  an  action  by  the  receiver  of  a 
conx>ration  against  its  directors  for  official  neg- 
ligence, the  complaint  shows  that  their  allegecl 
liability  is  not  for  a  definite  amount,  and  that 
some  of  the  acts  complained  of  were  committed 
by  some  of  the  defendants  when  others  were 
not  officers,  their  pr<q>ortionate  liabilities  ran 
be  determined  Only  by  an  accounting  in  equity. 

2.  Under  Code,  {  181,  providing  that  the 
court  may  require  an  indennite  or  uncertain 
pleading  to  be  made  more  certain  by  amend- 
ment, the  proper  remedy  is  not  by  a  demurrer, 
but  by  a  motion  to  make  more  defoilte. 

8.  In  an  action  based  upon  the  primary  lia- 
bility of  corporate  officers,  the  objection  that 
their  liability,  if  any.  Is  secondary,  may  be  inter- 
posed as  a  defense,  bnt  is  not  a  ground  for  de- 
murrer. 

4.  Whether  certain  facta  alleged  in  a  com- 
plaint by  a  receiver  of  a  corporation  against  its 
directors  show  contributory  negligence  or  estop- 
I)el  on  the  part  of  the  corporation  cannot  be  de- 
termined on  an  appeal  from  aa  order  overruling 
a  demurrer. 

Appeal  from  coooDmon  pleas  circuit  court  of 
Cbarlestca  county;  James  Aldrlch,  Judge. 

Action  by  Oeorge  Iamb  Buist,  as  receiver 
of  the  Assistance  Building  &  Iaau  Associa- 
tion, against  Alexandra'  Melchers  and  others. 
Appeal  by  both  parties.    Afllnned. 

The  fallowing  are  the  complaint,  answer, 
order  transferring  the  case  from  calendar  1 
to  calendar  2,  order  overruling  demurrer,  and 
exceptions  of  both  paities: 

Complaint. 

"PlaintifF  above  named,  complaining  of  the 
above-named  defendants  in  the  above-entitled 
action,  alleges: 

"First.  That  heretofore,  to  wit,  on  or  about 
the  9th  day  of  September,  A.  D.  1802,  in  a 
certain  cause  depending  In  this  honorable 
coni-t,  to  wit,  in  the  court  of  common  pleas 
for  the  county  of  Charleston,  In  said  state, 
«ntitled  B.  M.  Moreland  v.  Assistance  Build- 
ing &  Loan  Association,  the  plaintiff  herein, 
<T.  L.  Bnist,  was  duly  appointed  receiver  for 
said  association,  and  by  said  court  authorized 
and  empowered  to  take  charge  of,  all  and 
singular,  the  assets  of  said  corporation,  and 
to  bring,  and  continue  if  already  brought,  all 
actions  of  any  kind  and  descilptlon,  and  to 
prosecats  the  same  in  such  manner  as  he 
may  be  advised  by  his  counsel,  and  shall, 
whenever  in  the  Judgment  of  his  counsel,  or 
either  of  them.  It  be  deemed  expedient  and 
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proper,  bring  snch  action  or  actions  against 
either  the  president  and  directors,  or  any 
one  or  more  of  them,  for  any  alleged  char- 
ges of  negligence  or  otherwise,  for  and  on 
behalf  of  said  association.  If  he  be  requested 
so  to  do.  Said  G.  L.  Buist  duly  entered  up- 
on the  discharge  of  his  duties  as  such  re- 
ceiver, having  qualified  as  required  by  said 
order,  and  ever  since  has  been,  and  is  now, 
the  dniy-appolnted  receiver  of  said  associa- 
tion, and  has  brought  this  action  in  conform- 
ity with  the  provisions  of  said  order,  and  as 
requested  so  to  do. 

"Second.  That  under  and  by  virtue  of  an 
act  of  the  legislature  of  the  state  of  South 
Carolina  entitled  'An  act  to  Incorporate  the 
Assistance  Building  and  Loan  Association  of 
Charleston,'  approved  on  21st  day  of  Decem- 
ber, A.  D.  18812,  the  Assistance  Bnilding  & 
Loon  Association  was  created  a  body  politic 
and  corporate  for  the  purpose  of  making 
loans  of  money  secured  by  mortgage  on  real 
,  estate  or  personal  property,  or  by  convey- 
!  ance  of  the  same  to  their  members  and  stock- 
holders, the  capital  stock  of  said  association 
to  consist  of  two  thoosand  five  hundred 
shares,  but,  as  soon  as  one  thousand  shares 
were  subscribed,  said  association  to  organize 
and  commence  operations;  said  shares  to  be 
paid  by  successive  monthly  installments  of 
one  dollar  on  each  share. 

"Third.  By  said  charter  It  was  further  en- 
acted that  said  corporation  shall  have  power 
and  authority  to  make  any  such  rules  and 
by-laws  for  its  government  as  are  not  re- 
pugnant to  the  constitution  and  laws  of  the 
land;  shall  have  members  and  snccession  of 
members  and  officers  as  shall  be  ordained 
and  chosen  according  to  their  said  rales  and 
by-laws  made  or  to  be  made  by  them;  shall 
have  and  keep  a  common  seal,  and  may  alter 
the  same  at  will;  may  sue  and  be  sued,  plead 
and  be  impleaded,  in  any  court  of  law  or 
equity  In  this  state;  and  shall  have  and  en- 
Jc»y  all  and  every  right  and  privilege  Incident 
and  belonging  to  corporate  bodies,  according 
to  the  laws  of  the  land. 

"Fourth.  By  said  charter  it  was  further  en- 
acted that  the  fnnds  of  said  corporation  shall 
be  loaned  to  the  members  and  stockholders 
upon  the  security  of  1*681  and  personal  estate, 
and  used  in  the  purchase  of  real  and  personal 
estate,  for  the  benefit  of  its  members  and 
stockholders;  on  such  terms,  and  under  snch 
conditions,  and  subject  to  such  regrnlations, 
as  may  from  time  to  time  be  prescribed  by 
the  rules  and  by-laws  of  said  corporation. 

"Fifth.  By  said  charter  it  was  further  en- 
acted that  whenever  the  funds  of  said  cor- 
poration shall  have  accumulated  to  snch  an 
amoimt  that,  upon  a  fair  and  Just  valuation 
thereof,  each  stockholder  and  member  shall 
have  received,  or  be  entitled  to  receive,  the 
sum  of  two  htmdred  ($200)  dollars,  or  prop- 
erty to  that  value,  for  each  and  every  share 
of  stock  by  him  or  her  so  held,  and  when 
such  distribution  and  division  of  the  fnnds 
shall  have  been  so  made,  then  this  corpora- 
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tloQ  sliall  cease  and  determine.  All  of  which 
provisions  of  said  charter  will  more  fully  ap- 
pear by  reference  thereto  in  18  St.  S.  G.  p.  5. 

"Sixth.  Pursuant  to  the  proTlsIoiis  of  the 
said  charter,  the  Assistance  Building  &  Loan 
Association  was  duly  organized  and  com- 
menced operations  on  or  about  the  7th  day 
of  August,  1883,  and  made  rules  and  by-laws 
for  its  gOTemment  A  copy  of  said  rules 
and  by-laws  Is  hereto  annexed,  and  made  a 
part  hereof,  and  marked   Exhibit  A.' 

"Seventh.  That  during  the  times  hereinafter 
mentioned  the  defendants,  Alexander  Mel- 
cUers  (president),  Daniel  Rarenel,  Patrick 
Darcy,  Jacob  Kruse,  J.  Orrin  Lea,  Lee  Loeb, 

A.  P.  C.  Cramer,  W.  H.  Welch,  Robert  Mar- 
tin, F.  W.  Cappelinanu,  J.  Alwyn  Ball,  and 

B.  Feldmann,  were  duly  elected  and  quali- 
fied directors  of  said  Assistance  Building  & 
Loan  Association,— that  is  to  say,  the  said 
Daniel  Rarenel,  from  the  organization  of 
said  association  to  November,  A.  D.  1800; 
the  said  J.  Orrin  Lea,  from  the  organlzati<Hi 
of  said  association  to  the day  of  Sep- 
tember, 1890:   the  said  Lee  Loeb,  from  the 

day  of  September,  1890,  to  the  present 

time;   the  said  J.  Alwyn  Ball,  from  the  or- 

ganliiatlon  of  said  association  to  the  

day  of  September,  1883;    the  said   Robert 

Martin,  from  the day  of  July,  1891,  to 

the  present  time;    the  said  F.   W.  Cappel- 

mann,  from  the day  of  January,  1891, 

to  the  present  time;   the  said  B.  Feldmann, 

from  the  day  of  September,  1889,  to 

the  present  time;  the  said  Alexander  Mel- 
chers,  from  the  organization  of  said  associa- 
tion to  the  present  time;  the  said  Patrick 
Darcy,  from  the  organization  of  said  associa- 
tion to  the  present  time;  the  said  Jacob 
ICruse,  from  the  organization  of  said  associa- 
tion to  the  present  time;  the  said  A.  F.  C. 
Cramer,  from  the  organization  of  said  asso- 
ciation to  the  present  time;  the  said  W.  H. 
Welch,  from  the  organization  of  said  asso- 
ciation to  the  present  time.  Said  defendants, 
directors,  durbig  their  said  respective  terms 
of  ofRce,  were  charged  with  all  the  duties, 
and  subject  to  all  the  responsibilities,  at- 
tached to  said  office  of  directors  in  said  as- 
sociation under  the  charter  and  by-laws  of 
said  association  and  laws  of  the  land. 

"Eighth.  That  said  defendants,  and  each 
and  every  of  them,  so  carelessly,  negligently, 
wrongfully,  and  unlawfully,  from  time  to 
time,  performed  and  omitted  to  perform  the 
various  duties  pertaining  to  their  said  offi- 
ces, as  directors  In  said  association,  as  to 
cause  a  loss  to  said  association  of  the  sum 
of  Ofty-elght  thousand  dollars. 

"Ninth.  That  among  other  acts  of  negli- 
gence of  defendants  which  caused  the  said 
loss,  plaintiff  alleges  that  said  defendants, 
and  each  and  every  of  them,  while  In  office 
as  directors,  failed  and  neglected  to  meet 
statedly  on  the  7th  of  each  and  every  month, 
for  the  purpose  of  disposing  of  the  funds 
and  attending  to  the  financial  affairs  of  the 
corporation,  as  required  by  the  by-laws  of 


said  association.  Said  defendants,  directors, 
while  in  office  as  aforesaid,  also  tailed  and 
neglected  to  hold  on  the  fourth  days  after 
the  monthly  meetings  the  special  and  other 
meetings  for  the  consideration  of  the  aecari- 
ties  offered  for  the  loans  of  the  funds  of  said 
association,  as  required  by  the  by-laws  of 
said  association.  Said  defendants,  directors, 
also  failed  and  neglected  from  time  to  time, 
while  In  office  as  aforesaid,  to  inspect  the 
books  and  accounts  of  the  said  association, 
and  to  andit  the  same,  as  required  by  law 
and  by  the  by-laws  of  said  association.  Said 
defendants,  directors,  while  in  office  as  afore- 
said, failed  and  neglected  to  have  the  annual 
statements  properiy  audited  by  three  mem- 
bers of  the  corporation,  as  required  by  the 
by-laws  of  said  association.  Said  defend- 
ants, directors,  while  in  office  as  aforesaid, 
failed  and  neglected  to  have  orders  on  the 
treasurer  of  said  association  sanctioned  by  a 
majority  of  the  board  of  directors,  as  re- 
quired by  the  by-laws  of  said  association. 
Said  defendants,  dli-ectors,  while  in  office  as 
aforesaid,  failed  and  neglected  to  appoint  a 
suitable  and  proper  person  as  treasurer  of 
said  association,  and  failed  and  neglected  to 
require  said  treasurer  to  give  a  proper  and 
sufficient  bond  to  said  association,  as  re- 
quired by  .the  by-laws  of  said  association. 
Said  defendants,  directors,  while  in  office  as 
aforesaid,  allowed  the  funds  of  said  associa- 
tion, from  time  to  time,  to  accumulate  in 
the  hands  of  the  treasurer  of  said  associa- 
tion, instead  of  lending  or  distributing  the 
same  among  the  stockholders,  as  required  by 
the  charter  and  by-laws  of  said  aasociatlou. 
Said  defendants,  directors,  while  in  office  as 
aforesaid,  made,  reported,  and  published  an- 
noal  statements  for  the  stockholders  of  said 
association,  purporting  to  show  the  condi- 
tion of  the  affairs  of  said  association,  which 
statements  were  incorrect,  misleading,  and 
misrepresented  the  actual  ccmdition  of  said 
association.  Said  defendants,  directors,  while 
In  office  as  aforesaid,  acct^ted,  without  t^- 
Iflcatlon  by  vouchers,  incorrect  and  false 
statements  from  the  treasurer  of  said  asso- 
ciation. Said  defendants,  directors,  from 
time  to  time,  certlfled  and  represented  that 
large  sums  of  money,  aggregating  in  the 
total  the  sum  of  ($67,272)  sixty-seven  thou- 
sand two  hundred  and  seventy-two  dollars, 
tiad  been  expended  by  them  in  the  purchase 
and  retirement  of  stock  of  said  association, 
when  in  fact  no  such  sum  or  sums  was  or 
could  have  I>een  so  expended;  failed  and 
neglected  to  verify  alleged  purchases  of  stock 
reported  by  the  treasurer  by  calling  for  the 
production  of  the  certificates  of  stock  so  al- 
leged to  have  been  purchased,  and  ascertain- 
ing that  the  same  were  purchased  and  prop- 
erly canceled;  allowed  members  of  said  as- 
sociation to  be  in  arrears  many  months  for 
their  monthly  dues,  without  enforcing  the 
flues,  forfeitures,  sales,  and  penalties  requir- 
ed by  the  by-laws  of  the  association;  did 
not  verify  the  cash  balance  reported  to  the 
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credit  of  said  association  hy  Its  treas- 
urer; allowed  securities  of  said  association 
TO  te  surrendered  -without  receiving  adequate 
compensation  therefor.  By  reason  of  the 
said  several  acts  of  negligence  on  the  part 
of  each  and  every  of  the  said  directors,  de^ 
fendnnts  herein,  the  said  association  has  sus- 
tained a  loss  of  ($58,000)  fifty-eight  thousand 
dollars,  for  which  said  defendants  are  Joint- 
ly and  severally  liable 

Tenth.  In  said  action  so  brought  by  B.  M. 
Moreland  against  the  Assistance  Building  & 
Loan  Association,  it  was  alleged  In  the  com- 
plaint, and  admitted  in  the  answer  of  said 
association,  filed  by  Its  attorneys,  Messrs. 
Mordecal  Sc  Gadsden  (which  answer  was 
sworn  to  by  the  defendant  herein,  Alexander 
Melchers,  as  president  of  said  association)!, 
tltat,  on  information  and  belief,  about  ($50,- 
000)  fifty  thousand  dollars,  funds  of  said  as- 
soclatian,  had  been  misappropriated  by  its 
treasurer,  R.  F.  Bumham,  and  used  for  oth- 
er purposes  than  those  ot  the  association; 
that  it  would  be  necessary  to  continue  the 
operations  of  said  association  for  about  forty- 
five  months  from  the  Ist  day  of  August, 
1892,  to  replace  said  loss;  that  said  associa- 
tion owned  no  assets,  except  a  small  amount 
of  caab,  and  the  official  bond  of  said  treas- 
urer. In  the  penal  sum  of  ($5,000)  five  thou- 
sand dollars,  which  bond  was  alleged  to  be 
in  litigation  and  contested,  and  the  bonds 
and  mortgages  or  other  collaterals  of  borrow- 
ing members  of  said  association,  which  said 
bonds,  mortgages,  and  collaterals  were  so 
alleged  and  admitted  as  assets,  notwith- 
standing the  allegation  and  adinlssion  in  said 
i^-ompiaint  and  answer  that  said  association 
abonld  have  wound  up  and  dissolved  on  the 
1st  day  of  August,  1892,  and  notwithstand- 
ing the  t&ct  that  the  said  funds  so  alleged  to 
be  misappropriated  were  lost  to  said  associa- 
tion througb  the  negligence  of  defendants 
herein,  the  president  and  directors  thereof, 
the  restoration  of  which  sum  by  said  defend- 
ants, president  and  directors,  would  have  en- 
abled said  association  to  wind  up  its  affairs 
prior  to  the  said  1st  day  of  August,  1892,  with- 
out the  further  collection  of  any  monthly 
dnes  from  the  stockholders  of  said  associa- 
tion, and  without  the  foreclosure  of  mort- 
eng:es  or  sales  of  collaterals  belonging  to  any 
of  said  stockholders. 

"Eleventh.  That  although  the  alleged  de- 
falcation, of  the  treasurer  of  said  association 
vras  ascertained  by,  and  the  alleged  insol- 
vency of  said  association  was  known  to,  the 
board  ot  directors  of  said  association  on  2otb 
day  of  March,  1892,  yet  the  defendants,  di- 
rectors, failed  to  notify  the  stockholders  of 
the  fact  nntn  the  30th  day  of  June,  A.  D. 
1S92,  when  the  defendant  Alexander  Melch- 
ers, as  president  of  said  Assistance  Building 
&  Loan  Association,  called  a  conference  of 
the  stockholders  of  said  assodatlcm  at  Har- 
mony Circle  HalU  In  the  city  of  Charleston, 
at  which  conference  plaintiff  alleges,  on  In- 
formation and  belief,  the  defendants  Alex- 


ander Melchers,  A.  F.  C.  Cramer,  Lee  Lo^b, 
P.  Darcy,  F.  W.  Cappelmann,  and  B.  Feld- 
mann  were  present  At  said  conference  the 
announcement  was  macle  for  the  first  time  to 
the  stockholders  of  said  association  that  said 
association  was  hoitelessly  Insolvent,  and 
had,  at  the  Instance  of  the  defendants,  di- 
rectors, been  placed  in  the  hands  of  receiv- 
ers, one  of  whom  was  the  defendant  dl- 
rector,  Lee  Loeb,  and  that  the  directors  of 
said  association  made  no  resistance  to  an 
order  of  injunction  restraining  the  associa- 
tion and  its  stockholders  from  enforcing  the 
provisions  of  Its  charter  and  by-laws.  At 
said  conference  questions  were  put  to  the 
defendants,  directors,  who  were  present,  by 
stockholders.  In  relation  to  the  affairs  of  the 
association,  the  answers  to  which  questions 
revealed  the  fact  that  said  defendants  were 
totally  Ignorant  of  the  condition  of  said  as- 
sociation, they  not  even  being  able  to  give 
the  income  of  sold  association  approximately 
for  any  given  month  or  year.  The  defend- 
ant Lee  Loeb  then  and  there  stated  that, 
of  the  1,200  shares  which  bad  composed  the 
association  up  to  August  1,  1891,  there  had 
been  bought  by  the  association  519  shares; 
that  since  August,  1801,  and  up  to  April, 
1892,  some  shareholders,  representing  109 
shares,  had  bought  themselves  out  of  the  as- 
sociation at  108  months,  received  satisfaction 
of  their  bonds  and  mortgages,  and  had  their 
shares  canceled;  that  there  were  outstand- 
ing 298  shares  unborrowed  on  and  830  shares 
borrowed  on.  Subsequently,  on  the  9th  day 
of  July,  1802,  J.  H.  Loeb,  acting  secretary  of 
the  association,  and  subsequently  clerk  for 
said  receivers  of  said  association,  who  pre- 
ceded plaintiff  herein,  furnished  the  informa- 
tion that  there  were  C23  shares  outstanding, 
330  borrowed  on,  203  unborrowed  on,  and 
also  furnished  a  statement  of  the  names  of 
the  stockholders,  and  the  number  of  shares 
held  by  each,  a  true  memorandum  of  wliloh 
statement  is  hereto  annexed,  as  a  part  here- 
of, marked  'Exhibit  B.'  Said  statement  was 
made,  or  claimed  to  have  been  made,  from 
an  examination  of  the  books  of  said  associa- 
tion made  for  plaintiff's  predecessors  in  of- 
fice, and  for  the  use  and  benefit  of  said  asso- 
ciation, and  said  services  and  examination 
were  paid  for  out  of  the  funds  of  said  assiv 
ciation.  Said  statement  so  furnished  is  at 
variance  and  Irreconcilable  with  and  contra- 
dictory to  the  annual  statements  published 
by  the  defradants,  directors,  as  will  appear 
by  said  annual  statements,  copies  of  which 
are  hereto  annexed  and  made  a  part  hereof, 
reference  to  which  is  prayed,  and  marked 
'Exhibits  C,  D,  E,  F,  O,  H,  I,  K.' 

"Twelfth.  Plaintiff  alleges  that  on  or  about 
the  day  of  December,  1887,  the  guar- 
anty or  surety  company  which  had  up  to 
that  date  been  upon  the  official  bond  of  R. 
F.  Bumham,  treasure  of  said  association, 
withdrew  therefrom;  that  an  examination 
of  the  bo<^,  accounts,  and  vouchers  was 
then  made  by  the  defendants,  directors,  who 
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reQorted  the  fiame  In  good  order  and  correct, 
and  thereupon  B.  A.  Muckenfuss  quailfled 
as  surety  upon  the  said  treasurer's  bond  In 
lieu  and  stead  of  said  surety  company;  that 
said  oflBclal  bond  Is  only  In  the  penal  sum  of 
fire  thousand  dollars,— a  sum  totally  Inade- 
quate to  meet  the  losses  sustained  through 
the  negligence  of  the  defendants,  as  herein- 
before alleged.  Plaintiff  herein  has  Institut- 
ed a  suit  upon  said  bond  against  the  prin- 
cipal and  suraty  thereon,  the  said  R.  F. 
Bnmham  and  the  said  B.  A.  Muckenfuss, 
but  the  said  R.  F.  Burubam  is  Insolyent, 
and  all  liability  thereon  is  contested  by  the. 
defendants  in  said  suit.  Bven  if  said  sum 
ot  $5,000  be  recovered  in  said  suit.  It  will 
not  replace  the  loss  caused  to  said  associsr 
tion  through  the  negligence  of  defendants, 
by  the  sum  of  $53,000.  PlalnUff  further  al- 
leges that  suits  have  been  instituted  by  him 
upon  bonds,  and  for  the  foreclosure  of  mort- 
gages, against  the  borrowing  members  of 
said  association;  but  the  order  appointing 
this  plaiutiff  i^ecelver  expressly  provides  that 
no  decree  in  such  suits  shall  be  carried  into 
efltect  until  there  shall  be  a  decision  of  the  so- 
preme  court  in  a  test  case  brought  to  deter- 
mine whether  there  be  any  further  liability 
whatever  to  plaintiff  on  the  part  of  the  said 
borrowing  members.  And  plaintiff  alleges 
that  the  liability  of  defendants  herein  Is  to 
plaintiff,  acting  for  all  the  members  of  said 
association.— borrowers  as  well  as  nonbor- 
rowers,— and  is  a  primary  liability  to  that  of 
the  borrowing  members,  if  any  such  liability 
there  be;  and,  if  the  liability  of  defendants 
herein  be  8];>eedily  enforced,  it  will  put  an 
end  to  said  suits  against  the  borrowers,  and 
avoid  the  necessity  of  all  questions  as  to  the 
respective  liabilities  of  the  members  of  said 
association,  the  one  to  the  other. 

"Thhrteentb.  Plaintiff  alleges  that  the  said 
association  is  insolvent,  the  only  assets  now 
In  existence,  and  the  property  of  said  associa- 
tion, being  the  sum  of  $826.96  In  cash,  U>  the 
hands  of  this  plaintiff,  and  the  said  official 
bond  of  the  treasurer,  now  In  suit  and  con- 
tested, as  hereinbefore  alleged,  and  that  there 
are  outstanding  and  unsatisfied  about  293 
shares  of  stock  unborrowed  on,  upon  which 
there  is  now  due  by  said  association  to  the 
holders  thereof  the  sum  of  $43,900,  with  in- 
terest thereon  from  the  7th  day  of  March, 
1892,  upon  which  date  said  association  should 
have  wound  up  and  dissolved. 

"Fourteenth.  Plaintiff  alleges  that  said 
several  acts  of  negUgenoe  of  said  defendants 
herein  were  committed  and  omitted  notwith- 
standing that  said  defendants  were  more  than 
once  notified,  and  matters  were  brought  to 
their  attention,  and  dissatisfaction  expressed 
to  them  on  the  part  of  certain  stockholders, 
as  to  the  condition  of  the  affairs  of  said  as- 
sociation, all  of  which  should  and  ought  to 
hare  produced  such  action  uixin  their  pert  as 
would  have  averted  a  large  part  of  the  loss 
so  sustained  through  their  negligence. 

"Wherefore,  plaiutiff  pruys  J iHlgmeut  against 


said   defendants  in  the  snm   of  flCty-elgbt 
thousand  dollara,  with  Interest  and  costs." 

Order  Transferring  Caaa& 

"fniis  case  was  placed  for  trial  by  tiie  plain- 
tiff's attorneys,  on  calendar  1,  at  the  present 
term  of  this  court,  and  on  the  call  of  that 
calendar  the  defendants'  attorneys  moved  to 
transfer  the  same  to  calendar  2,  as  the  proper 
calendar;  claiming  that  the  pleadings  show- 
ed that  the  case  was  an  equity  case,  and 
should  therefore  be  placed  t^MU  calendar  2. 
After  carefully  reading  and  examining  the 
complaint,  and  after  hearing  argument  ot 
counsel,  the  court  having  come  to  the  con- 
clusion that  the  case  is  an  eqolty  case,  and 
should  be.  disposed  of  as  soch,  now,  on  mu- 
ti<m  of  Messrs.  Mordecal  &  Gadsden,  Asher 
D.  Cohen,  J.  N.  Nathans,  John  O.  HlUar,  J. 
Ancrum  Simons,  Simons,  SiegUng  tc  Cappel- 
mann,  W.  Henry  Thomas,  and  Hnger  Sinkler, 
after  hearing  Meears.  E^taslmons  &  Moffett 
and  Henry  E.  Yoang,  for  the  plaintiff,  it  Is 
ordered  that  this  case  be,  and  is  hereby, 
transferred  from  calendar  1  to  calendar  2." 

Exceptions  of  PlahitifC. 

"^he  clrcnlt  Judge  erred  in  tcansferring 
this  action  from  calendar  1  to  calendar  2  by 
hla  order  made  herein  on  14th  day  of  March. 
1803,  (1)  because  it  Is  error  to  deny  the  right 
of  trial  by  Jury  In  an  action  for  damages;  (2) 
becatise  it  la  error  not  to  place  a  case  involv- 
tng  Issues  of  law  and  fact  upon  calendar  1: 
{3)  because  the  circuit  Judge  erred  In  hold- 
ing that  'tiie  case  is  an  equity  case,  and 
should  be  disposed  of  as  such';  (4)  because 
tiie  issaes  of  fact  In  an  action  for  the  recov- 
ery of  money  only  must  be  tried  by  a  Jury." 

Answer. 

The  defendants  Alexander  Melcbera,  Pat- 
rick Darcy,  W.  H.  Wdch.  and  A.  F.  C. 
Cramer  severally  filed  an  answer  as  follows: 

"The  defendant,  answering  the  complaint 
b«rein,  says:  (1)  That  he  denies  each  and 
every  allegation  in  said  complaint  contained 
not  hereinafter  spedflcally  admitted.  (2)  He 
admits  the  allegations  of  the  complaint,  a« 
stated  in  the  Ist,  2d,  3d,  4th,  5th.  and  Cth 
paragraphs  thereof,  and  denies  the  allega- 
tions contained  in  the  8th,  9th,  10th.  lltli, 
12th,  13tb,  and  14tb  paragraphs  thereof;  and. 
answering  the  7th  paragraph  of  said  com- 
plaint, this  defendant  admits  that  he  was 
elected  a  director  of  said  aasoclatidn  at  the 
time  vl  the  organloatioD  thereof,  and  that  be 
served  as  such  up  to  about  the  12th  day  of 
Bfarcfa,  1892,  but  as  to  all  the  other  allega- 
tions contained  in  said  paragraph,  exc^t  as 
herein  admitted,  he  denies  any  knowledge  or 
Information  suffleient  to  form  a  belief,  aa<1 
prays  strict  proof  thereof.  (3)  And,  further 
answering  the  complaint,  this  defendant  sa.vi 
that  it  appears  upon  the  face  of  the  com- 
plaint that  the  alleged  causes  of  action  thert>- 
in  set  forth  did  not  arise  within  six  years 
previous  to  the  commencement  of  this  actiuu. 
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(4)  For  a  further  defense  this  defendant  says 
that  none  of  the  causes  of  action  alleged  in 
tbe  said  complaint  accmed  within  six  years 
before  the  commencement  of  this  action.    (5) 
And  for  a  farther  defense  this  defendant  aays 
that  the  plalntlfF  ought  not  to  be  permitted  to 
allege,  as  In  said  complaint  complained,  be- 
cause that,  even  If  said  loss  was  caused  to 
said  association  as  therein  alleged,  the  same 
was  caused  by  the  wrongful  act  of  an  agent 
or  officer  of  the  said  corporation,  for  whose 
acts.  If  causing  loss  or  damage,  each  stock- 
holder In  said  association  must  bear  his  pro- 
portionate share;    and,    ftnrther,   because  It 
appears  from  the  complaint  and  the  exhibits 
flied  therewith  and  made  part  thereof  that, 
whatever  the  wrongful  act  or  acts  of  any 
auch  person  may  have  been,  the  same  was  the 
wrongful  act  or  acts  of  the  corporation  It- 
self, committed  by  It  through  Its  committee 
of  stockholders  duly  appointed,  and  for  which 
this  defendant  Is  not  liable.   (6)  For  a  further 
defense  this  defendant  says  that  If  the  sum 
of  fifty  thousand  dcdlars  of  the  ftmds  of  the 
association,  or  any  part  thereof,  was  misap- 
propriated by  Its  treasurer,  as  alleged  in  the 
complaint,  or  If  any  other  sum  or  sums  of 
money  were  lost  to  the  association,  as  In  the 
complaint  alleged,  each  and  every  of  snch 
losses  accroing  to  the  association  were  oc- 
casioned by  the  association  Itself,   or  con- 
tributed to  It  through  Its  own  negligence  and 
wrongful  acts,  from  time  to  time,  as  appears 
from  the  reports  of  Its  several  committees  of 
stockholders,  dnly  appointed,  which  reports 
are  among  the  exhibits  of  said  complaint,  and 
made  part  thereof.     (7)  And  this  defendant, 
for  a  farther  defense,  says  that  actions  are 
now  pending  In  this  honorable  court  to  re- 
cover from  the  borrowing  members  of  the 
said  Assistance  Building  &  Loan  Association 
the  soma  of  money  respectively  due  by  them, 
amounting  In  the  aggregate  to  the  sum  of 
aboat  tblrty  thousand  dollars  ($30,000);  the 
same  being  secured  by  bonds  and  mortgage 
of  real  estate,  and  other  collaterals,  the  sales 
of  which  are  being  sought  to  be  enforced  in 
this  honorable  court,  so  that  the  respective 
proceeds  of  such  sales  ehall  be  applied  to- 
wards the  payment  of  the  respective  sums  due 
upon  said  bond,  which,  when  so  collected, 
will  constitute  assets  of  the  said  coriMration 
applicable  to  the  settlement  and  liquidation 
of  its   corporate  affairs.     (8)  That  there  ia 
also   pending  In   this  conrt  another  action 
a^minst   the   said   Robert   F.   Bumham   and 
Benjamin    A.  Muckenfuss    to    recover    five 
tbonsand  dollars  (15,000)  for  the  breach  of 
the  official  bond  of  the  said  Robert  F.  Bum- 
bam, — another  asset  of  said  corporation.    (9) 
That  there  is  still  another  action  pending  In 
this   honorable  court   against   the    Paragon 
Bailding  &  Loan  Association,  a  body  cor- 
I>orate,  for  an  aoconnting,  and  to  recover  a 
Slim  of  money  exceeding  the  snm  of  ten  thou- 
sand dollars,— another  asset  of  the  Assistance 
Bnllding  &  Ix)an  Association,— reference  to 
which  said  three  pending  actions  brought  by 


the  receiver,  as  above  stated.  Is  craved.  And 
therefore  this  defendant  says  that  this  action 
has  been  prematurely  brought,  and  could  only 
be  properly  brought  after  the  conclusion  of 
all  of  said  three  actions,  as  until  then  It  can- 
not be  known  whether  there  wiU  or  will  not 
be  any  deficiency,  or  how  much,  If  any, 
wherewith  to  charge  this  defendant  and  his 
codefendants  herein,  even  if  such  deficiency 
could  be  properly  chargeable  against  them, 
or  any  of  them,  which  this  defendant  de- 
nies. Wherefore,  this  defendant  asks  that 
the  complaint  herein  be  dismissed,  with  costs." 
The  defendant  Jacob  Kruse  filed  a  simi- 
lar answer,  except  that  in  paragraph  2  the 
defendant  admits  that  he  was  elected  a  di- 
rector of  said  association  at  the  time  of  the 
organization  thereof;  that  he  served  only  for 
about  a  year  thereafter.  The  defendant  F. 
W.  Cappelmann  filed  a  similar  answer,  ex- 
cept that  in  paragraph  2  the  defendant  ad- 
mits that  he  was  elected  a  director  of  said  as- 
sociation on  or  about  the day  of  Janu- 
ary, 1891,  and  that  he  served  as  such  up  to 
about  the  12th  day  of  March,  1892.  The  de- 
fendant Eiee  Loeb  filed  a  similar  answer,  ex- 
cept that  in  paragraph  2  the  defendant  ad- 
mits that  he  was  elected  a  director  of  said 
association  on  or  about  the day  of  Sep- 
tember, 1891,  and  that  he  served  as  such  up 
to  about  the  12th  day  of  March,  1892.  The 
defendant  J.  Orrin  Lea  filed  a  similar  answer, 
except  that  In  paragraph  2  the  defendant  ad- 
mits that  he  was  elected  a  director  of  said  as- 
sociation on  or  about  the  organization  of  the 
same,  and  that  he  served  as  such  up  to  about 
the  day  of  December,  1890.  The  de- 
fendant B.  Feldmann  filed  a  similar  answer, 
except  thattln  bis  answer  he  denies  absolute- 
ly that  he  ever  was  elected  or  qualified  as  a 
director  of  the  Assistance  Building  &  Loan 
Association.  The  defendant  Robert  Martin 
filed  a  similar  answer,  except  that  in  his  an- 
swer he  denies  absolutely  that  he  ever  was 
elected  or  qualified  as  a  director  of  the  Assist- 
ance Building  &  Loan  Association.  The  de- 
fendant J.  Alwyn  Ball  filed  a  similar  answer, 
except  that  be  alleges  that  he  was  only  a  di- 
rector of  the  association  from  the  organiza- 
tion thereof  up  to  the day  of  September, 

1885. 

Order  Overruling  Demurrer. 

"This  cause  having  been,  by  order  of  court, 

transferred  from  calendar  1  to  calendar  2 

upon  motion  of  defendants*  attorneys,   and 

said  cause  having  come  on  for  hearing  on  the 

23d  day  of  March,  1893,  before  his  honor. 

Judge  Aldrich,  and  an  oral  demurrer  to  the 

complaint  herein  having  been  interposed  by 

i  the  defendants  upon  the  ground  that  the  cora- 

!  plaint  does  not  state  facts  sufficient  to  constl- 

!  tute  a  cause  of  action,  after  full  argument  It 

'  Is,  on  motion  of  H.  E.  Young  and  Fltzslmons 

I  &  Moffett  plaintiff's  attorneys,  ordered  that 

I  said  demurrer  be,  and  the  same  is  hereby, 

!  overruled;  and,  the  defendants  having  given 

notice  of  Intentiim  to  appeal,  It  la  ordered  that 
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this  action  be  stayed  till  tbe  determination  of 
said  appeal." 

Exceptions  of  Defendants. 

"The  defendants  Alexander  Melchers,  Pat- 
rick Darcy,  Jacob  Kruae,  Lee  Loeb,  W.  H. 
Welch,  Robert  Martin,  B.  Feldmann,  T.  W. 
Cappelinann,  3.  Orrln  Lea,  and  J.  Alwyn 
Ball  hereby  give  notice  of  their  inteutlcm  to 
appeal  to  the  supreme  court  from  the  order 
and  decree  of  his  honor.  Judge  Aldrich,  dated 
24th  day  of  March,  1893,  OTerrollng  the  oral 
demurrar  In  this  case,  and,  for  the  purxxMCS 
of  said  appeal,  make  the  following  excep- 
tions: First.  That  whilst  it  Is  true  that  the 
complaint  alleges  that  tbe  defendant  direct- 
ors named  in  the  seventh  paragraph  of  the 
complaint,  for  and  during  tlietr  said  respec- 
tive terms  of  ot&ce,  were  charged  with  all 
the  duties  and  subject  to  all  the  responsibili- 
ties attached  to  said  office  of  directors  in  said 
association  under  the  charter  and  by-laws  of 
said  association  and  laws  of  the  land,  and 
whilst  it  further  states  in  the  eighth  para- 
graph of  the  complaint  that  tbe  said  defend- 
ants, and  each  and  every  of  them,  so  care- 
lessly, negligently,  wrongfully,  and  unlawful- 
ly, from  time  to  time,  performed  and  omitted 
to  perform  the  various  duties  pertaining  to 
their  said  office,  as  directors  in  said  associa- 
tion, as  to  cause  a  loss  to  said  association  of 
the  sum  of  fifty-eight  thousand  dollars,  and 
^Vhlist,  In  the  ninth  paragraph  of  the  com- 
plaint. It  sets  out  many  different  alleged  acts 
of  such  negligence,  by  reason  of  which  acts 
of  negligence  on  tbe  part  of  each  and  every 
one  of  said  directors  the  association  sustained 
a  loss  of  flfty-eight  thousand  dollars,  for 
which  said  defendants  are  Jointly  and  sever- 
ally liable,  yet  the  complaint  fails  to  state 
tbe  time  or  times  at  which  any  of  such  al- 
leged acts  of  negligence  by  omission  or  com- 
mission occurred,  and  further  failed  to  state 
any  directors  or  set  of  directors  who  were 
serving  as  such  when  any  act  or  acts  of  neg- 
ligence occuiTed.  In  other  words,  whilst  acts 
of  negligence  are  alleged,  and  damages  flow- 
ing therefrom  are  charged,  and  all  parties 
who  ever  were  directors,  from  first  to  last, 
are  named,  tbe  failure  to  state  tbe  time  or 
times  of  tbe  alleged  acts  of  negligence,  and 
who  were  the  directors  when  such  acts  of 
negligence  occurred,  makes  it  impossible  for 
any  proper  Judgment  to  be  rendered  against 
the  directors  who  would  be  liable  toe  such 
ufts  of  negligence,  if  any,  but  in  fact  charges 
that  every  director  named,  from  the  begin- 
ning to  the  last,  is  jointly  and  severally  lia- 
ble, and  demands  Judgment  against  all,  al- 
though one  or  more  of  them  may  not  at  the 
time  have  been  a  director  of  the  association. 
Second.  That  the  action  is  based  upon  the 
primary  liability  of  the  directors,  whereas  it 
Is  respectfully  submitted  that  their  liability, 
if  any.  Is  secondary,  sounding  In  damages 
which  can  only  be  recovered  after  all  tbe  as- 
sets of  the  association  have  been  exhausted, 
and  actual  loss  thus  adjudicated,  whilst  tbe 


complaint  herein  shows  upon  Its  fiMe  tbe  pen- 
dency of  suits  for  tbe  recovery  of  outstanding 
assets  sufficient  to  pay  any  loss  alleged  to 
bave  been  suffered  from  tbe  negligence  of  the 
defendants.  Thhrd.  That  the  exhibits  filed 
with  tbe  complaint,  and  made  part  and  parcel 
thereof,  show  upon  their  face  that  every  act 
of  omission  or  of  commission  alleged  as  neg- 
ligence of  the  directors  had  been,  in  purso- 
ance  of  tbe  constitution  and  by-laws  of  tbe 
association,  from  time  to  time  r^ularly  pasi$- 
ed  upon,  confirmed,  and  ratified  by  tbe  asso- 
ciation itself.  Fourth.  That  all  tbe  annual 
statements  of  tbe  secretary  and  treasurer 
complained  of  as  false  bad  been  regularly  ap- 
proved, ratified,  and  confirmed  by  the  a»o- 
elation  Itself,  as  provided  by  Its  constitutioD 
and  by-laws;  that  these  are  part  of  the  com- 
plaint, and  that  the  corporation,  and  conse- 
quently Its  representative,  the  receiver,  Is  es- 
topped from  disputing  the  same;  tbat  this  ac- 
tion Is  professedly  brought  in  behalf  of  the 
nonborrowlng  as  well  as  the  borrowing  stock- 
holders, the  object  being  to  relieve  borrowing 
stockholders  from  any  fm-ther  performance 
of  their  contract,  seeking  to  substitute  the  lia- 
bility of  the  directors  in  discharge  of  the 
same,  whereas  it  is  respectfully  submitted 
that,  inasmuch  as  at  tbe  annual  meetings 
aforesaid  all  acts  and  doings  of  the  secretary 
and  treasurer,  by  reason  of  which  it  is  sought 
to  charge  the  defendants,  were  from  time  to 
time  audited  and  confirmed  by  the  association 
Itself,  tbe  borrowing  members,  if  any  right 
they  bad  to  be  relieved  from  their  continct 
and  to  throw  any  loss  upon  the  directors, 
they,  the  borrowing  members,  are  estc^ped 
from  complaining  of  the  correctness  of  such 
statements,  and  must  perform  thefa:  contract, 
the  i>erformance  of  which,  as  shown  by  the 
complaint  itself,  would  result  in  tbe  estab- 
lishment of  no  loss  to  tbe  association,  and  no 
liability  on  the  part  of  Its  directors,  even  if 
they  had  been  guilty  of  said  acts  of  negli- 
gence, and  if  damage  had  resulted  there- 
from. Fifth.  That,  Mud&r  section  4  of  ar- 
ticle 6  of  tbe  constitution  of  said  associa- 
tion, the  directors  were  required  to  order  a 
full  statement  of  its  aflCabrs  to  be  annual- 
ly prepared  at  least  seven  days  before  the 
annual  general  meetings  of  tbe  association, 
at  which  meeting  such  statement  shall  be 
submitted  after  having  been  first  audited 
and  signed  by  three  members  of  tbe  corpora- 
tion selected  by  tbe  board,  and  by  article  10 
of  said  constitution  such  statement  is  direct- 
ed to  be  made  by  the  secretary  and  treasurer, 
and  tltat  such  annual  statements,  filed  as  ex- 
hibits to  the  complaint  In  this  action,  and 
made  a  part  and  parcel  th^eof,  show  upou 
ttiei^  face  tbat  every  act  of  omission  or  com- 
mission alleged  as  negligence  of  tbe  directors 
bad,  in  pursuance  of  said  constitution,  been 
passed  upon  and  confirmed  by  tbe  society  it- 
self, and  that  the  accoimts  of  the  secretary 
and  treasurer  were  from  Ume  to  time,  aa 
shown  by  tbe  exhibits  to  tlie  complaint,  dni; 
audited  and  confirmed  and  slgn<>d  by  thtve 
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members  of  the  anodatlon,  and  appioyed 
and  nitlfled  by  the  association  Itself,  and  In 
conseqnence  thereof  the  board  of  directors 
are  neither  Jointly  nor  sererally  responsible 
therefor.  The  eighteenth  annual  statement 
shears  $91,750.14,  orer  twice  enough  to  pay 
the  Indebtedness  alleged  in  the  thirteenth  par- 
agraph of  the  complaint,  of  $43,950." 

Fitzsimons  &  Moffett  and  H.  E.  Toung,  for 
plalntur.  Mordecal  &  Gadsden,  for  Alexan- 
der Mrichers,  Jacob  Kruse,  Patrick  Darcy,  and 
Lee  Loeb.  Asher  D.  Cohen,  for  W.  H.  Welch. 
J.  N.  Nathans,  for  A.  F.  C.  Cramer.  Simons, 
SlegUng  &  Cappelmann,  for  F.  W.  Cappel- 
luann.  J.  Ancrum  Simons,  for  B.  Feldmann. 
John  0.  Millar  and  Huger  Slnkler,  for  Robert 
Martin.  Mitchell  &  Smith,  for  J.  Alwyn 
Ball.    W.  Henry  Thomas,  for  7.  Orrln  I«a. 

OARY,  J.  This  Is  an  action  brought  by 
George  Iiamb  Bulst,  as  receiver  of  the  As- 
sistance Building  &  Loan  Association, 
against  the  abOTe-named  defendants,  to  re- 
cover Judgment  for  the  sum  of  $58,000,  dam- 
ages alleged  to  have  been  sustained  by  the 
said  association  on  account  of  negligence 
on  the  part  of  said  defendants  In  the  dis- 
charge of  their  duties  as  president  and  dl- 
rectora  of  said  association.  The  case  was 
placed  for  trial  on  calendar  1,  but,  on  mo- 
tion of  defendants'  attorneys,  was  ordered, 
by  the  presiding  Judge,  to  be  transferred  to 
calendar  2,  on  the  groond  that  the  case  was 
one  In  equity,  and  not  at  law.  When  the 
case  was  called  for  trial  on  calendar  2  the 
defendants  demurred  to  the  complaint  on 
the  ground  that  It  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The 
demurrer  was  overruled.  The  defendants 
have  appealed  to  this  court  on  exceptions 
assigning  error  on  the  part  of  the  circuit 
Judge  In  overruling  the  demun-er;  and  the 
plaintiff  has  appealed  because  bis  honor,  the 
presiding  Judge,  ruled  that  this  Is  an  equi- 
ty case,  and  ordered  It  transferred  from  cal- 
endar 1  to  calendar  2.  For  a  proper  un- 
derstanding of  the  questions  In  this  case.  It 
will  be  necessary  to  incorporate  In  the  re- 
port of  it  the  complaint,  the  answer,  the 
order  transferring  the  case  from  calendar  1 
to  calendar  2,  the  order  overruling  the  de- 
murrer, the  exceptions  of  the  plaintiff,  and 
the  exceptions  of  the  defendants. 

We  win  first  consider  the  plaintiff's  excep- 
tions, which  complain  of  error  on  the  part 
of  the  circuit  judge  In  deciding  that  this  is 
a  case  In  equity,  and  not  an  action  at  law. 

At  the  time  of  the  organization  of  the  as- 
sociation, Alexander  Melchers  was  elected 
president,  and  was  from  year  to  year  re- 
elected to  that  office,  and  was  president  at 
the  time  of  the  appointment  of  the  receiver 
mentioned  in  the  complaint  Daniel  Rave- 
nel  was  a  director  of  the  company  from  its 
organisation  until  September,  1890;  J.  Or- 
rln I-ea,  from  its  organization  until  Septem- 
ber, 1880;  Lee  Loeb,  from  September,  1S90, 


until  the  appointment  of  the  receiver;  J.  Al- 
wyn  Ball,  from  its  organization  until  Sep- 
tember, 18S5;  Robert  Martin,  from  July, 
1891,  until  the  appointment  of  the  receiver; 
F.  W.  Cappelmann,  from  January,  1891,  until 
the  appointment  of  the  receiver;  Jacob 
Kruse,  A.  F.  0.  Cramer,  Patrick  Darcy,  and 
W.  H.  Welch,  from,  its  organization  until 
the  appointment  of  a  receiver.  Therefore, 
taking  the  period  of  service  by  years,  it 
stands  thus:  1883:  Alexander  Melchers, 
president  Board  of  directors:  Daniel  Rave- 
nel,  Jacob  Kruse,  Patrick  Darcy,  A.  F.  C. 
Cramer,  W.  H.  Welch,  and  J.  Alwyn  Ball. 
1881:  The  same.  1885:  The  same,  until 
September.  1886:  Alexander  Melchers,  pres- 
ident Board  of  directors:  Daniel  Ravenel, 
Patrick  Darcy,  Jacob  Kruse,  A.  F.  C.  Cra- 
mer, W.  H.  Welch.  18S7:  The  same.  1888: 
The  same.  1889:  The  same.  1890:  Up  to 
September,  the  same,  except  that  B.  Feld- 
mann became  a  member  of  the  board  In 
September,  1889.  1891:  Alexander  Melchers, 
president  Board  of  directors:  Patrick  Dar- 
cy, Jacob  Kruse,  A.  F.  C.  Cramer,  W.  H. 
Welch,  Robei-t  Martin,  F.  W.  Cappelmann. 
1892:  Alexander  Melchers,  president  Board 
of  directors:  Lee  Loeb.  Robert  Martin,  F. 
W.  Cappelmann,  B.  Felduianu,  Patrick  Dar- 
cy, Jacob  Kruse,  A.  F.  C.  Cramer,  and  W. 
H.  Welch. 

The  ninth  paragraph  of  the  complaint  sets 
forth  the  particular  acts  of  negligence  al- 
leged to  have  been  committed  by  the  de- 
fendants, which  are  as  follows:  That  the  de- 
fendants failed  to  meet  monthly,  as  requir- 
ed by  the  by-laws  of  the  association,  in  or- 
der to  dispose  of  funds.  Failed  to  hold  the 
stated  meeting  to  pass  on  loans;  to  Inspect 
the  books  and  accounts  of  the  association; 
to  have  annual  statements  properly  audited; 
to  see  that  drafts  on  the  treasury  were 
pi-operly  signed;  to  require  a  proper  bond 
frtm  the  treasurer.  Allowed  the  funds  to 
accumulate  In  the  hands  of  the  treasurer. 
Instead  of  lending  them  out  Put  forth 
yearly  incorrect  and  untrue  statements,  and 
misrepresented  the  condition  of  the  asso- 
ciation. Did  not  verify  by  vouchers  the 
false  and  Incorrect  statements  of  the  treasur- 
er. Certified  and  misrepresented  that  $67,- 
272  had  been  spent  In  buying  and  retiring 
shares  of  the  association,  when  this  was 
false.  Failed  to  verify  the  alleged  pur- 
chases of  stock,  and  call  for  the  production 
of  the  scrip  so  alleged  to  have  been  bought, 
and  have  it  canceled,  and  did  not  enforce 
the  penalties  for  nonpayment  of  install- 
ments when  due. 

It  appears  upon  the  face  of  the  complaint 
that  the  alleged  liability  on  the  part  of  the 
defendants  ia  not  one  and  the  same,  by  rea- 
son of  the  fact  that  some  of  the  alleged  acts 
of  negligence  were  committed  by  some  of  the 
defendants  at  a  time  when  others  of  the  de- 
fendants were  not  members  of  the  board  oT 
directors  of  the  association;  that  the  alleged 
liability  of  the  defendants  is  not  for  a  defi- 
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site  and  fixed  amount;  tliat  as  the  liability 
of  the  defendants  Is  founded  upon  tbeir  al- 
leged negligent  discharge  of  official  duties, 
and  some  of  the  defendants  did  not  hold  of- 
fice, as  directors,  from  the  organlisation  of 
the  association  until  the  appointment  of  a  re- 
ceiver, they  are  not  equally  guilty,  nor  equal- 
ly liable  for  damages,  by  reason  of  each  and 
erery  of  said  alleged  acts  of  negligence.  The 
defendants  are  therefore  only  liable  for  their 
proportionate  parts  of  the  damages  alleged  to 
hare  been  sustained  by  their  negligent  acts 
committed  at  different  times,  and,  in  order 
to  ascertain  the  proportionate  amount  for 
which  each  was  liable,  it  was  necessary  to 
resort  to  a  court  of  equity.  The  proportions 
in  which  the  defendants  are  liable  can  only 
be  determined  by  an  accounting  of  their  acts 
and  doings  as  officers  of  the  association,  and 
to  make  such  an  accounting  is  peculiarly  the 
province  of  a  court  of  equity.  Having 
reached  the  conclusion  that  the  defendants 
are  only  liable  for  their  proportionate  parts 
of  the  loss  sustained  by  reason  of  their  al- 
leged acts  of  negligence,  and  that  the  propor- 
tions in  which  they  are  liable  can  only  be 
determined  by  an  accounting  as  to  their  of- 
ficial acts,  It  woidd  seem  to  be  unnecessary 
to  cite  authorities  to  show  that  a  court  ol 
equity  is  the  proper  forum  for  such  account- 
ing, and  the  adjustment  of  proportions  in 
which  they  are  liable.  The  distinction  where 
the  liability  of  the  directors  is  for  a  fixed  and 
definite  amount,  and  where  they  are  only 
liable  for  a  proportionate  part,  which  can  be 
determined  only  by  an  accounting,  is  pointed 
out  in  a  number  of  cases,  among  which  we 
may  mention  Hornor  v.  Henning,  98  U.  S. 
228;  Pollard  v.  Bailey,  20  Wall.  620;  Terry 
T.  Tubman,  92  U.  S.  156;  Stone  v.  Chisholm, 
113  V.  S.  302.  6  Sup.  et.  497,-all  cited  with 
approval  tn  Hall  v.  Klinck,  25  8.  C.  348.  In 
support  of  our  view  that  this  is  a  case  in 
equity,  the  following  aath<Mltie8  are  also 
cited:  8  Pom.  Eq.  Jur.  H  1088-1091,  1094; 
3  Cook,  Stock,  Stockh.  &  Ciorp.  I.<aw,  $  701; 
Brinlterhoff  v.  Bostwick,  105  N.  Y.  567,  12 
N.  B.  58;  Latimer  v.  Railroad  Co.,  39  S.  C. 
61,  17  S.  E.  25a  The  plaintifTs  exceptions 
are  overruled. 

We  come  now  to  a  consideration  of  the  de- 
fendants' exceptions. 

The  first  exception  of  the  defendants  com- 
plains that  while  acts  of  negligence  are  al- 
leged, and  damages  flowing  therefrom  are 
charged,  and  all  parties  who  were  ever  di- 
rectors, from  first  to  last,  are  named,  the 
failure  to  state  the  time  or  times  of  the  al- 
leged acts  of  negligence,  and  who  were  the 
directors  when  such  acts  of  negligence  oc- 
curred, makes  It  impossible  for  any  proper 
Judgment  to  be  rendered  against  the  direct- 
ors who  would  be  liable  for  such  acts  of 
negligence,  if  any,  but  in  fact  the  complaint 
charges  that  every  director  named,  from  the 
beglnnhig  to  the  last,  is  jointly  and  severally 
liable,  and  demands  Judgment  against  all, 
although  one  or  more  of  them,  at  the  time, 


may  not  have  been  a  director  of  the  associa- 
tion. Section  181  of  the  Code  provides  that 
"when  the  allegations  of  a  pleading  are  so- 
indefinite  or  uncertain  that  the  precise  na- 
ture of  the  chatxe  or  defense  is  not  apparent 
the  court  may  require  the  pleading  to  be 
made  more  definite  and  certain  by  amend- 
ment." The  remedy  in  such  cases  is  not  by 
demurrer,  but  by  motion  to  make  more  defi- 
nite. Mobley  v.  Cureton,  6  S.  C.  49;  Chil- 
ders  V.  Vemer,  12  S.  C.  6;  Hellams  ▼.  Swlt- 
zer,  24  S.  C.  39;  Dowie  v.  Joyner,  25  S.  C. 
123;  Holland  v.  Kemp,  27  S.  0,  623,  3  S.  E. 
83;  Chapman  v.  City  Council,  28  S.  C.  373. 
6  S.  E.  158;  McCown  v.  McSween,  29  S.  C. 
130,  7  S.  B.  45;  Westlake  v.  Farrow,  34  S.  a 
270,  13  a  B.  460;  Cartln  v.  RaUroad  Co.,  20 
S.  E.  979.    The  first  exception  is  overruled. 

The  second  exception  raises  the  objection 
to  the  complaint  that  the  action  is  based  on 
the  primary  liability  of  the  def  endaetst  where- 
as their  liability,  if  any,  is  secondary.  This 
objection  may  be  interposed  as  a  ground  of 
defense  in  the  answer,  but  does  not  subject 
the  complaint  to  demurrer.  It  is  simply  an 
eqnlty  which  the  defendant  may  assert  if  he 
sees  proper.  Moss  v.  Bratton,  5  Rich.  Eq.  1. 
The  second  exception  is  overruled. 

The  third,  fourth,  and  fifth  exceptions  will 
be  considered  together.  Whether  we  regard 
these  exceptions  as  raising  objections  to  the 
complaint  because  it  shows  upon  the  face 
that  the  association  was  guilty  of  contribu- 
tory negligence,  or  as  stating  facts  consti- 
tuting an  estc^ipel,  in  neither  case  can  it  t>e 
sustained.  Whether  certain  facts  constitute 
contributory  negligence  dep^ids  upon  the  In- 
ference drawn  from  such  facts,  which  is  not 
within  the  province  of  this  court  where  the 
case  comes  up  on  an  appeal  ttmn  an  order 
overruling  a  demurrer.  Nor  can  this  court, 
under  such  circumstances,  determine  wheth- 
er the  facts  allied  in  the  compiaint  make 
out  an  estoppel.  For  this  court,  under  these 
circumstances,  to  determine  whether  the 
tacts  stated  in  the  complaint  constitute  con- 
tributory negligence  or  an  eetnppel  would  be- 
to  pass  upon  the  tacts  of  the  case  in  the  first 
iBStance,  thus  usurping  the  powers  of  the 
court  below.  The  distinction  must  be  kept 
In  mind  between  the  cases  where  facts  are 
alleged  from  which  the  admission  is  souierfat 
to  be  inferred.  These  exceptions  are  over- 
ruled. It  is  the  judgment  of  this  oourt  that 
the  orders  appealed  from  be  affirmed. 


MAYOR,  ETC.,  OP  CITY  OF  MACON  v. 

MACON  CONSTRUCTION  CO. 

(Supreme  Court  of  Georgia.    July  30,   1894.) 

Taxation  op  Cokporate  Btock. 

The  municipal  government  of  the  city  of 
Macon  has  no  authority  of  law  to  levy  and  col- 
lect from  a  hnsiness  corporation  having  an  office- 
and  doing  business  in  the  dty  a  tax  upon  the 
capital  stock,  as  such,  of  the  corporation  itself. 
The  authority  given  to  the  mayor  and  council 
by  the  act  of  December  11,  1871,  "te  levy  and 
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collect  a  tax  npon  all  property,  real  and  person- 
al, within  the  limita  ol  the  city ;  npon  banking, 
insurance  and  other  capital  employed  therein, 
I'tc, — authorizes  the  taxation  by  the  city  of 
all  property  a  corporation  may  actually  own, 
and  of  all  capital  it  may  actually  employ,  with- 
in the  limits  of  the  city;  but  this  power  does 
not  extend  to  the  taxation  of  the  capital  stock 
of  the  corporation,  as  a  part  of  its  property 
or  assets, — the  stock  being,  so  far  as  the  corpo- 
ration is  concerned,  a  liability. 
(Syllabus  by  the  Court.) 

Krror  from  superior  court,  Bibb  county; 
J.  M.  Griggs,  Judge. 

Action  between  the  city  of  Macon  and  the 
Macon  Construction  Company.  From  the 
Judgment  rendered,  the  city  brings  error. 
Affirmed. 

Dessau  &  Hodges,  W.  M.  Wlniberly,  and 
C.  X,.  Bartlett,  for  plaintiff  in  error.  Gustln, 
Guerry  &  Hall,  for  defendant  in  error. 

I.1UMPKIN,  J.  The  only  question  In  this 
case  is  whether  or  not,  under  that  provision 
of  the  charter  of  Macon  authorizing  the 
mayor  and  council  "to  levy  and  collect  a  tax 
upon  all  property,  real  and  personal,  within 
the  limits  of  the  dty;  upon  banking,  in- 
surance and  other  capital  employed  therein," 
—the  municipal  government  has  a  legal  right 
to  levy  and  collect  from  a  business  coi-pora- 
tion  having  an  office  and  doing  business  in 
the  city  a  tax  upon  Its  capital  stock,  as  such. 
There  can  be  no  doubt  that  under  the  act  of 
De<'pml)er  H,  1871,  from  which  the  above 
quotation  Is  taken,  the  municipal  govern- 
ment of  the  city  of  Macon  may  tax  all  prop- 
erty oTvned  by  the  Macon  Construction  Com- 
pany, and  all  the  capital  that  company  may 
nctnally  employ,  within  the  limits  of  the 
city;  but  the  capital  stock  of  the  company 
Is  neither  property  owned  by  It,  nor  capital 
whicli  It  employs.  The  stock  issued  by  a 
corporation  Is  not  property  owned  by  It 
Such  stock  Is  In  no  sense  assets,  but,  on  the 
contrary,  Is  a  liability.  Stock  In  an  In- 
corporated company  Is  held  and  owned  by 
the  stockholders.  As  to  them.  It  Is  prop- 
erty, and  may  or  may  not  be  subject  to 
municipal  taxation;  but,  relatively  to  the 
corporation  itself,  It  Is  not  propei-ty  at  all. 
Neither  a  natural  nor  an  artificial  person 
can  properly  be  said  to  own  a  chose  in  ac- 
tion, or  written  instrument  of  any  sort, 
which  merely  evidences  the  fact  that  he  or 
It  is  liable  to  or  Indebted  to  another.  Judg- 
ment affirmed. 


WESTERN  UNION  TEL.  CO.  v.  WATSON. 
•  Supreme  Court  of  Georgia.  July  30,  1894.) 
Delay  in  Deuvbrt  of  TeLEonAH— Remote  Dam- 

AGS. 

Where  the  plaintiff's  alleged  damages 
resulted,  not  from  loss  dependent  on  the  state 
of  his  contract  with  his  customer  as  that  con- 
tract actually  existed  at  the  time  of  default  by 
the  telepmph  company^  but  by  reason  of  failure 
to  oh'ain  a  modification  of  ttuit  contract  ac- 
<.urdiug  to  a  proitobitiou  which  the  plaintiff  in- 


tended to  make,  and  which  the  customer  woultf' 
have  accepted  if  It  had  been  made,  neither  of 
them  in  tact  knowing  of  the  other's  state  of 
mind  on  the  subject  nntil  it  was  too  late  to- 
make  tlie  modification  or  agree  upon  it,  the  dam- 
ages were  too  remote  and  uncertain  to  be  the 
basis  of  a  recovery  for  delay  in  delivering  a 
telegram,  and  for  exposure  of  its  contents  tO' 
the  customer  before  delivery,  thus  causing  the- 
castomer  to  take  action  contrary  to  the  plain- 
tiff's probable  interest  which  otherwise  he- 
wonld  not  have  taken. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Oconee  county; 
N.  L.  Hutcblns,  Judga 

Action  by  J.  W.  Watson  against  the  West- 
ern Union  Telegraph  (Company.  From  the- 
Judgment  rendered,  defendant  brings  error.. 
Reversed. 

Following  Is  the  official  report: 

Watson  sued  the  telegraph  company  for- 
damages.  The  nature  of  hU  claim  will  ap- 
pear from  the  report  of  the  evidence  herein- 
after made.  He  obtained  a  verdict  for  $180. 
Defendant  moved  for  a  new  trial,  and  the 
court  passed  a  Judgment  that  a  new  trial' 
be  granted  unless  plaintiff  would  write  off 
all  of  the  verdict  In  excess  of  $129.00.  Such, 
excess  was  written  off,  and  defendant  ex- 
cepted. The  grounds  of  the  motion  were- 
that  the  verdict  was  contrary  to  law,  evi- 
dence, without  evidence  to  support  it,  and 
decidedly  and  strongly  against  the  weight' 
of  the  evidence.  Upon  the  trial,  Watson- 
testified:  "Am  agent  of  the  Brown  Cotton- 
Gin  Company  of  New  London,  0>nu.,  and  as- 
such  sold  to  C.  L.  Pltner  two  seventy-saw 
gins,  feeders,  and  condeusers  about  the  last 
of  July  or  first  of  August,  1802,  for  $595. 
My  commission  on  the  sale  would  have  been- 
$238.  I  told  Pltner  the  gins  had  been  ship* 
ped;  that  I  had  a  letter  from  the  Brown- 
Cotton-Gln  Company,  stating  they  would  be 
shipped  in  a  day  or  two.  On  September  2, 
1892,  I  telegraphed  them  asking  why  the 
gins  had  not  come,  and  In  reply  received  the 
following  telegram:  'Owing  to  press  of  or- 
ders. Impossible  to  ship  before  Monday  next 
Will  that  answer?*  signed  by  them.  [The 
telegram  in  question.]  When  I  read  this 
tdegram,  I  went  at  once  to  see  Pltner  at 
his  mill,  and  there  learned  that  he  knew 
what  was  in  the  telegram,  and  had  gone  to 
Athens  to  buy  other  gins.  I  went  to  Athena 
that  night  to  see  him  in  regard  to  the  gin, 
and  to  make  arrangements  with  him  to  al- 
low me  to  put  in  a  new  gin  I  Iiad  on  hand, 
to  be  used  by  him  until  the  gin  I  sold  him 
came;  and  he  agi-eed  to  it  provided  he 
could  countermand  the  orders  for  gins  he 
had  made  in  Athens  after  he  got  there  that 
evening.  Before  going  to  Athens  to  see 
Pltner,  I  went  to  the  depot  and  asked  Gay, 
the  agent  why  he  told  Pltner  what  was  in 
that  telegram,  and  he  said,  'The  devlil  I 
never  thought  about  it  being  any  harm.'  I 
lost  $238  by  Gay,  agent  of  defendant,  telling 
Pltner  what  was  in  the  telegram;  or.  If  the 
telegram  had  been  delivered  within  a  rea- 
sonable time  after  it  was  received  in   the- 
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oflSce  at  WatklnsvlUe,  I  conld  have  seen  Plt- 
ner,  and  coald  have  made  arrangements 
with  him  to  wait  until  the  gins  came,  and 
would  not  have  lost  my  commlaalon,  as  I 
did,  by  reason  of  the  contents  of  the  tele- 
gram being  divulged  and  the  delay  in  its  de- 
livery." There  was  further  evidence  for 
plaintiff,  showing  that  the  telegram  was  de- 
livered at  plaintiff's  store  between  2:30  and 
3  o'clock  p.  m.,  September  2d;  and  that 
plaintiff  had  been  to  Athens  that  day,  and 
got  back  to  WatklnsvlUe,  to  his  store,  by 
half  past  2  o'clock,  and  went  over  to  bis 
house,  where  he  was  when  the  telegram  was 
delivered  at  the  stove;  ate  li'.s  dinner,  and 
en  me  back  to  the  store,  and  his  son  gave 
lilm  the  telegram.  For  defendant,  Gay  tes- 
tillod:  "Pltnev  came  to  me  on  September  2, 
1892,  and  asked  me  if  the  gins  had  come 
that  Watson  had  ordered  for  him.  I  told 
him,  'No.'  I  was  both  depot  agent  and  tele- 
graph agent  Just  before  he  came  In,  I  had 
received  the  telegram,  copied  It  out,  put  the 
copy  In  an  envelope  on  the  table,  and  the  i 
original  I  put  on  flie.  I  did  not  divulge  Its  j 
contents  to  Pitner,  and  did  not  call  his  at-  ' 
tentlon  to  it.  If  he  saw  It  In  my  office,  I  did  ' 
not  know  It  The  messsige  was  received  by 
me  at  1:16  o'clock.  I  took  telegram,  and 
went  at' once  to  Watson's  place  of  business, 
about  half  mile  from  the  telegraph  ofHce, 
and  delivered  it  to  bis  son.  I  did  not  take 
the  time  of  delivery,  though  the  rules  of  the 
company  require  It  I  never  do  take  It 
down  in  any  case."  Pitner  testified: 
"Bought  two  gins  from  Watson  the  latter 
part  of  July  or  first  of  August.  No  time  was 
Hpeclfied  for  them  to  be  delivered.  He  was 
to  divide  his  commission  with  me.  Do  not 
remember  what  that  was.  Do  not  think  I 
was  to  pay  over  14.10  or  $500  for  the  gins, 
feeders,  and  condensers.  I  went  to  Wat- 
son, and  asked  him  about  the  gins,  and  be 
said  they  had  been  shipped,  as  he  had  a 
letter  from  the  gin  company  to  that  effect 
I  became  Impatient  about  the  gins,  as  the 
seusou  was  upon  me,  and  went  to  the  depot 
on  September  2d,  to  know  If  they  had  come. 
Wheu  I  asked  Gay  if  they  had  come  be 
said,  'No,'  and  then  my  attention  was  called 
in  some  way  by  him  to  the  telegram  which 
was  lying  on  the  table.  I  picked  it  up,  and 
read  it.  He  did  not  show  it  to  me,  but  call- 
ed my  attention  to  it  in  some  Way.  When  I 
read  it,  he  shut  up  the  office,  and  we  went 
outside,  and  had  a  conversation  about  the 
gins.  I  then  went  down  to  the  gin  house, 
and  had  my  horse  hitched  up,  and  went  to 
Watson's  store,  and  asked  where  he  was, 
and  was  told  by  his  son  that  he  was  out.  I 
then  went  to  Athens,  and  lK>ught  two  gins. 
If  1  could  have  seen  Watson  before  I  went 
to  Athens,  I  would  have  accepted  his  propo- 
sition to  put  in  the  new  gin,  to  be  used  until 
the  gins  I  bought  from  blm  came,  and 
would  not  have  bought  other  gins  In  Athens 
or  elsewhere,  for  1  agreed  to  take  his  gins 
that  night,  provided  I  could  countermand 


tbe  orders  with  the  parties  from  whom  I 
had  purchased  In  Athens.  I  went  to  see 
them  tbe  next  morning,  and  they  would  not 
let  me  out  of  the  trade.  If  I  had  not  seen 
the  telegram,  I  would  not  have  gone  to 
Athens  and  bought  gins  from  other  parties." 

Dorsey,  Brewster  &  Howell  and  Geo.  Dud- 
ley Thomas,  for  plaintiff  In  error.  W.  M. 
Smith  and  Thomas  &  Strickland,  for  de- 
fendant In  error. 

SIMMONS,  J.  Under  tbe  facts  In  tbis 
case,  which  will  be  found  set  out  in  tbe  offi- 
cial report,  tbe  damages  were  too  remote 
and  uncertain  to  be  the  basis  of  a  recoverj- 
for  delay  in  delivering  tbe  telegram  and  for 
exposure  of  its  contents  to  the  plaintiff's 
customer  before  delivery.  Tbe  damages  did 
not  result  from  any  loss  dependent  on  tbe 
state  of  his  contract  with  the  customer  as 
the  contract  actually  existed  at  the  time  of 
the  default  by  the  telegraph  company.  Pit- 
ner, the  customer,  was  to  take  from  Watson 
two  gins  of  tbe  Brown  Cotton-Gln  Company 
of  New  London,  Conn.  Pitner  had  waitol 
for  some  time  for  the  gins  to  be  deUvere<l 
to  him,  but  had  been  disappointed.  Wheu 
the  telegram  was  disclosed  to  him,  he  went 
to  Athens,  and  purchased  another  gin  from 
a.  different  person.  This  action  is  based  on 
the  theory  that  if  the  telegram  had  not  been 
shown  Pitner,  Watson  would  have  made  a 
different  arrangement  with  him,— that  he 
would  have  induced  Pitner  to  consent  to 
use  another  gin  until  the  gins  he  was  ex- 
pecting to  receive  should  arrive,— and  thus 
get  bis  commission  on  the  sale  of  those  Kins. 
In  order  to  do  this  it  would  have  been  neces- 
sary to  obtain  the  consent  of  Pitner,  and 
Pitner  might  or  might  not  have  made  the 
new  arrangement  with  Watson.  It  Is  true. 
Pitner  says  now  that  he  would  have  made 
it,  but  we  cannot  tell  whether  he  would 
have  done  so  or  not.  He  might  have  been 
in  a  different  state  of  mind  then  from  the 
state  of  mind  he  was  in  at  the  trial  of  the 
case.  He  might  have  consented  to  It  or 
might  not  have  done  so.  On  the  whole,  we 
think  the  damages  aro  too  remote  and  un- 
certain to  be  the  basis  of  a  recovery.  Judg- 
ment reversed. 


BOWERS  r.  KANADAT. 

(Supreme  Court  of  Georgia.    July  30r  1891.^ 

CsKTionARi — Applicatiok  bt  Misor. 

1.  A  minor  who  has  sufficient  discretion. 
not  only  to  understand  an  oath  and  its  obliga- 
tion, but  to  form  and  entertain  a  rational  opin- 
ion as  to  bis  own  rights  and  interests,  is  conii»' 
tent  to  make  an  nmdavic  verifying  a  petitioii 
for  certiorari  brought  for  him  by  a  guardian  a<l 
litem;  and  in  the  affidavit  he  may  depose  to 
bis  own  inability,  by  reason  of  poverty,  to  pay 
costs  and  give  security. 

2.  The  minor  being  the  real  party,  and  the 
giinntian  ad  litem  bis  representative,  the  lotti-r 
of  the  statute  (Code,  }  40r>(i|  is  not  quite  a.l- 
justed  to  the  precise  case;  and  hence  au  dtti.l:i- 
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rit  made  by  dther  eonid  be  regarded  as  a  snb- 
■tnntial  compliance  with  Ita  requirement*. 
(Syllabus  b7  the  Conrt) 

Error  from  superior  court,  Lumpkla  coun- 
ty; 0.  J.  Wellborn,  Judge. 

To  property  levied  on  under  execution  In 
favor  of  A.  6.  Kanaday  as  that  of  L.  Green- 
man,  John  H.  Bowers,  guardian  ad  litem  of 
William  A.  Greenman,  Interposed  a  claim  of 
ownei-shlp.  To  review  an  adverse  Judgment, 
the  guardian  brought  certiorari,  and  from  an 
order  dismissing  that  writ  he  brings  error. 
Reversed. 

J.  J*  Klmsey,  M.  O.  Boyd,  and  W.  S.  Huff, 
for  plaintiff  in  «-ror  J.  W.  H.  Underwood, 
for  defendant  In  error. 

LUMPKIN,  J.  An  execution  in  favor  of 
Kanaday  was  levied  upon  a  yoke  of  oxen 
as  the  property  of  L.  Greenman.  A  claim 
waa  interposed  by  Bowers,  as  guardian  ad 
litem  of  William  A.  Greenman,  a  minor 
about  20  years  of  age,  alleging  that  tlie 
property  belonged  to  the  latter.  On  the 
trial  the  proi>erty  was  found  subject,  and 
Bowei-a,  as  such  guardian  ad  litem,  sued 
out  a  writ  of  certiorari.  The  petition  was 
verified  by  the  oath  of  William  A.  Green- 
man In  forma  pauperis.  The  court,  on  mo- 
tion, dismissed  the  certiorari,  upon  the 
ground  that  the  oath  verifying  the  petition 
was  not  made  by  Bowers.  This  was  error. 
William  A.  Greenman  was  the  principal  wit- 
ness in  his  own  behalf  upon  the  trial  of  the 
case.  His  evidence,  as  brought  up  In  the 
record.  In  connection  with  the  fact  that  he 
liad  nearly  attained  bis  majority,  shows  with 
ceitainty  that  be  had  sufKcient  discretion, 
not  only  to  understand  an  oath  and  its  obli- 
gation, but  to  form  and  entertain  a  sensible 
opinion  as  to  his  own  rights  and  interests. 
He  being  the  real  party  claimant,  we  think 
he  was  comtietent  to  verify  the  petition  for 
certiorari,  although  it  was  brought  for  him 
by  his  guardian  ad  litem.  Indeed,  it  would 
seem  that  the  young  man  himself  was  bet- 
ter qualified  than  any  other  person  to  depose 
concerning  his  Inability,  by  reason  of  pover- 
ty, to  pay  the  costs  and  give  security,  and 
no  reasons  occur  why  he  should  not  like- 
wise be  regarded  as  competent  to  make  the 
general  verification  of  the  petition  required 
by  statute.  This  view  is  entirely  consistent 
with  the  ruling  of  this  court  In  Haddeu  v. 
Lamed,  83  Ga.  636,  10  S.  E.  278,  holding  that 
a  claim  may  be  Interposed  under  the  act  of 
1S70  upon  an  affidavit  In  forma  pauperis 
made  by  the  claimant  himself,  but  not  upon 
a  like  oath  made  by  his  agent.  In  the  case 
before  us,  as  hi»8  been  shown,  the  affidavit 
was  in  fact  maiie  by  the  real  claimant,  and 
be  was  old  enough  and  Intelligent  enough  to 
luake  it  advisedly.  Had  he  been  a  child  of 
tender  years,  and  for  that  reason  incompe- 
tent to  depose  as  to  the  facts  contained  In 
tbe  affidavit,  it  would  have  been  more  ap- 
propriate for  the  verification  to  be  made  by 
tbe  guardian  ad  litem.    The   truth  U   the 


language  of  section  4056  of  the  Code  Is  not 
precisdy  adjusted  to  a  case  like  the  present, 
and,  in  view  of  the  facts,  we  think  the  veri- 
fication by  the  minor  was  a  substantial  com- 
pliance with  its  requirements.  Judgment  re- 
▼ersed. 


WARBEN  V.  BLBVIN8, 
(Supreme  Court  of  Georgia.  July  30,  1894.) 
Whit  of  Erbor— Whex  Lies. 
Where,  in  an  action  for  the  recovery  of 
land,  the  parties  went  to  trial,  not  npon  the 
whole  case,  but  upon  the  single  question  of  the 
JurlsdictiGn  of  the  court,  the  same  d^ending  up- 
on whether  any  part  of  the  premises  lay  in  the 
county  In  which  the  action  was  brought,  and 
the  jury  found  in  favor  of  the  plaintiff,  and  the 
defendant,  without  making  a  motion  for  a  new 
trial,  brought  a  writ  of  error  npon  various 
rulings  of  the  court  made  during  the  progress 
of  the  trial,  the  reversal  of  none  of  which  would 
operate  to  terminate  the  case,  but  would  leave 
it  still  pending  in  the  court  below,  the  writ  of 
error  was  premature,  and  for  that  reason  is 
dismisRed,  with  direction  that  the  plaintiff  in 
error  be  allowed  to  enter  his  -bill  of  exopptious 
on  the  minutes  of  the  court  below  as  exceptions 
taken  pendente  lite. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Dade  county; 
T.  W.  MUner,  Judge. 

Action  in  ejectment  by  .T.  W.  Blevins 
against  W.  L.  Warren.  From  a  Judgment 
on  tbe  trial  of  a  preliniinai7  question  as  to 
Jurisdiction,  defendant  brings  error.  Dis- 
missed. 

H.  P.  Lumpkin  and  R.  3.  &  3.  Mc(3amy, 
for  plaintiff  in  error.  McCutchoi  &  Shu- 
mate, for  defendant  in  error. 

LU5IPKIN,  J.  An  action  of  ejectment  was 
brought  by  Blevlns  against  Warren  In  the 
superior  court  of  Dade  county.  The  defend- 
ant filed  a  plea  alleghig  that  the  court  had 
no  Jurisdiction  over  the  subject-matter  of  the 
suit,  for  the  reason  that  the  land  sued  for 
lay  In  Walker  county,  and  that  the  superior 
court  of  that  county  alone  had  Jurisdiction  of 
the  case.  The  parties  went  to  trial  npon 
the  single  question  of  the  Jurisdiction  of  tlie 
court,  and  upon  this  issue  the  Jury  found  for 
the  plaintiff,  but  there  was  no  recovery  by 
him  of  the  premises  in  dispute,  and  for  this 
reason  the  main  case  Is  still  pending  in  tlic 
court  below.  Without  moving  for  a  new 
trial,  the  defendant  sued  out  a  bill  of  ex- 
ceptions, alleging  error  ut>on  various  ruUng-s 
made  by  the  court  during  the  progress  of  the 
trial.  After  a  careful  examination  of  thetie 
rulings,  we  find  that  the  reversal  of  none  of 
them  would  operate  to  make  a  final  termina- 
tion of  the  case.  For  this  reason,  the  writ  of 
error,  under  section  4200  of  tbe  Code,  was 
prematurely  brought,  and  must  be  dismissed. 
For  the  pui-pose,  however,  of  allowing  the  de- 
fendant to  take  advantage  of  the  exceptions 
be  has  made,  in  the  event  it  should  in  the 
end  become  necessary  for  him  to  do  so,  we 
have  directed  that  he  be  allowed  to  enter  hU 
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bill  of  exceptions  on  the  minutes  of  the  coon 
below  as  exceptions  taken  pendente  Iit&  We 
do  not  mean  to  say  that  these  exceptions  are 
meritoriooB,  or  that  tbey  are  not.  We  gire 
the  direction  indicated  simply  for  the  pur- 
pose of  preserving  the  rights  of  the  defend- 
ant until  the  final  hearing;  this  being,  in  our 
judgment,  under  the  circumstances,  a  proper 
disposition  to  make  of  this  case.  Writ  of 
error  dismissed,  with  direction. 


STARLING    T.    WESTERN    UNION    TEL. 

CO. 
{Supreme  Court  of  Georgia.    July  80,   1894.) 

FlBST  NbW  TbIAI/— DiSOKBTlON  OP  COURT. 

The  case  haTing  been  rery  loosdy  man- 
aged by  counsel  for  the  plaintiff  below  as  to 
pleading,  and  apparently  also  as  to  eridence. 
and  it  not  appearing  that  a  new  trial  may  not 
further  the  ends  of  jaatice,  the  general  rule  ap- 
plicable to  the  first  grant  of  a  new  trial  by  the 
presiding  judge  should  control. 
(Syllabus  by  the  Court.) 

Error  from  sup^or  court,  Chattooga  coun- 
ty; W.  M.  Henry,  Judge. 

Action  by  B.  J.  Starling  against  the  West- 
em  Union  Telegraph  Company.  Prom  a 
judgment  granting  a  new  trial,  after  a  ver- 
dict for  him,  plaintUC  brings  error.  Af- 
firmed. 

Ennia  &  Starling  and  Q.  A.  H.  Harris,  for 
plaintiff  in  error.  McHenry,  Nnnnally  & 
Neel,  for  defendant  in  error. 

LUMPKIN,  J.  This  was  an  action  against 
the  telegraph  company  for  the  statutory  pen- 
alty. It  resulted  in  a  verdict  for  the  plain- 
tiff below.  The  defendant  moved  for  a  new 
trial  on  several  grounds,  and  a  new  trial 
was  granted  by  the  presiding  judge.  An  ex- 
amination of  the  record  shows  that  the  case 
for  the  plaintiff  below  was  very  loosely  man- 
aged,—certainly  as  to  the  pleading,  and  most 
probably  as  to  the  evidence.  Another  hear- 
ing may  further  the  ends  of  justice.  At  any 
rate,  it  does  not  appear  that  a  new  trial  will 
not  have  this  result  This  la  a  case  to 
which  the  general  rule  relating  to  the  first 
grant  of  a  new  trial  is  applicable,  and  ac- 
cordingly this  court  will  not  closely  scruti- 
nize the  grounds  of  the  motion,  but  will  al- 
low that  rule  to  control.   Judgment  affirmed. 


MOORE  V.  BREWER  et  al. 

(Supreme  Court  of  Georgia.    Aug.  6,  1894.) 

Attachment— Ahbndhskt  op  Wiut  —  Dibuibsai. 

— STBIKIXO  OCT  EVIDENCK — ^VeEDICT. 

1.  Although,  upon  the  trial  of  a  traverse 
of  the  ground  of  an  attachment,  the  burden  of 

?roof  be  on  the  plaintiff,  yet,  wliere  he  snccesa- 
olly  carried  the  burden,  a  charge  of  the  court 
that  the  burden  was  upon  the  defendant  was 
harmless. 

2.  Ad  attachment  being  amendable,  the  af- 
fidavit and  bond  may  be  looked  to  in  aid  of  the 
writ  itself,  when  it  is  wanting  in  certainty  as 
to  tlie  person  against  whom  it  was  intended  the 
writ  should  issue;    and  where,  with  such  aid. 


the  identity  of  the  person  can  be  ascertained 
beyond  all  doubt,  the  attachment  should  not  be 
dismissed  because  it  merely  desctibea  the  debt- 
or as  having  in  his  possession  the  proper^  to 
be  seized,  and  does  not  designate  him  as  a  aebt> 
or  or  as  the  defendant  in  the  proceeding. 

3.  The  sheriff's  return  of  levy  does  not  neg- 
ative the  possession  of  the  defendant  in  attach- 
ment by  stating  tltat  the  property  was  seized 
at  a  specified  railroad  depot. 

4.  A  motion  to  rule  out  evidence,  without 
stating  upon  what  specific  ground  the  motion 
was  rested  or  what  objection  was  made  to  the 
evidence,  is  not  for  review.  A  statement  that 
the  evidence  was  "illegal,"  without  discloidnff 
why  it  was  illegal,  is  too  general. 

5.  The  evidence  warranted  the  verdict,  both 
as  to  the  ground  of  the  attachment  and  as  to  the 
main  case. 

6.  Where  the  attachment  suit  and  the 
traverse  to  the  ground  of  attachment  were  tried 
together,  and  the  verdict  found  for  the  plain- 
tiff a  specified  sum  for  principal  and  another  for 
interest,  and  against  the  traverse,  the  signature 
of  the  forenian  following  both  findings,  but 
separated  from  the  latter  about  one  inch  io 
space,  and  the  two  findings  themselves  beinr 
separated  by  a  like  space,  the  signature  was  suf- 
ficient to  anthenticate  the  whole  verdict,  nothing 
appearing  which  indicates  or  suggests  that  it 
was  not  mecmt  to  apply  to  the  whols. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Carroll;  W.  P. 
Brown,  Judge. 

Action  In  attachment  by  H.  Brewer  ft  Co. 
against  J.  P.  Moore.  Plaintiffs  had  judgment 
and  defendant  brings  error.    Affirmed. 

The  following  Is  the  official  report: 

Attachment  was  issued  in  favor  of  H. 
Brewer  Sc  Co.  against  J.  P.  Moore  for  the 
purchase  money  of  a  brick  machine  sold  by 
plaintiffs  to  defendant  The  affidavit  for  at- 
tachment alleges  that  "said  brick  machine 
Is  at  this  present  time  in  the  possession  of 
said  J.  P.  Moore,"  and  that  "affiant  makes 
this  affidavit  that  an  attachment  may  issue 
against  said  No.  8  mold  brick  macUne,  made 
by  said  H.  Brewer  &  Co.,  for  said  purchase 
money."  The  attachment  Issued  upon  this 
affidavit  commands  the  levying  officers  "to 
attach  and  seize,  for  the  purpose  of  making 
f616  and  interest  purchase  money,  and  all 
costs,  one  No.  8  brick  mold  machine  manu- 
factured by  H.  Brewer  &  Co.,  of  Tecumaeh^ 
Michigan,  at  present  in  ttae  possession  of  J. 
P.  Moore,"  etc.  The  levy  was  made  upon 
the  property  so  described  "at  the  old  O.,  R. 
ft  C.  depot,  as  the  property  of  the  defendant 
J.  P.  Moore."  The  defendant  filed  "a  tra- 
verse of  the  ground  of  said  attachment"  and 
for  cause  of  traverse  alleged  "that  It  was 
not  true  that  he  was  In  possession  of  said 
machine  at  the  time  of  suing  out  said  attach- 
ment, nor  ever  has  been."  At  the  trial,  de- 
fendant's counsel  (his  client  being  absent) 
moved  to  dismiss  the  attachment  on  the 
grounds  (1)  that  it  was  against  the  machine. 
and  not  against  the  defendant;  (2)  that  it 
appeared  by  the  sheriff's  return  that  the  ma- 
chine was  not  In  the  possession  of  the  de- 
fendant. Error  is  assigned  on  the  overruling 
of  this  motion.  Further  error  is  assigned  in 
that  the  court  charged  the  jury  that  on  the 
traverse  "the  burden  of  proof  Is  on  tbe  de- 
fradant,  and  yon  will  determine  from  the 
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evidence  before  yon  whether  or  not  the  trav- 
«rae  has  been  siiBtainecl."  Plaintiffs  Intro- 
duced In  evidence  two  promissory  notes  ex- 
ecuted by  defendant  under  seal,  dated  Octo- 
ber 5,  1882,— one  for  $316,  due  January  1, 
1893;  the  other  for  $300,  due  July  1,  1893,— 
both  payable  to  the  plain tlfiTs;  also,  a  written 
order  to  plaintiffs,  signed  by  defendant,  dat- 
ed at  CarroUton,  Oa.,  March  5,  1892,  for  a 
brick  machine  of  ccfrtatn  dimensions,  with 
specified  appurtenances,  to  be  shipped  to 
blm  at  once,  by  the  route  they  consider  best 
and  cheapest,  "for  which  I  agree  to  pay  you 
the  sum  of  f  S16  on  board  cars  at  Tecumseh, 
Mich.,  as  follows:  $80S  cash,  and  to  execute 
approved  notes  for  $808,  payable  on  the  1st 
day  of  November,  1892,"  etc.  An  agent  of 
.  plaintiffs  testified:  "X  took  the  notes  October 
5,  1892.  They  were  signed  in  my  presence, 
in  settlement  for  the  No.  8  machine,  etc.  Tha 
trucks  were  no  part  of  the  consideration. 
He  refnsed  to  settle  for  them,  on  the  ground 
that  he  did  not  want  them;  and,  they  being 
sold  to  his  approval,  I  consented  to  take 
them  back.  I  do  not  know  positively  bow 
long  he  had  been  In  possession  of  said  ma- 
chine when  I  took  said  notes,  bnt  about  six 
months.  He  fotmd  no  fault  with  the  ma- 
-chlne,  bnt  expressed  a  willingness  to  settle 
for  it  if  I  would  give  him  time  to  raise  the 
money,  and,  to  accommodate  him,  I  extend- 
-ed  the  time  as  stated  in  the  notes.  He  told 
me  he  had  purchased  another  yard,  because 
there  was  not  sufficient  dnnand  for  two,  aad 
k*  was  forced  to  buy  the  other  yard;  that 
this  pnrctaase  had  taken  his  ready  money 
that  he  abonld  have  paid  the  plaintiffs  with. 
I  understood  from  the  railway  agent  and 
Mr.  Moore  that  the  trucks  were  stored  with 
the  machine  In  a  warehouse  belonging  to  the 
railway  company.  Several  months  after  the 
machine  had  been  received,  shaped,  and 
stored  bfy  Mr.  Moore,  the  plaintiffs  Instmct- 
-ed  me  to  go  to  CarroUton,  and  secure  a  set- 
tlement from  Mr.  Moore."  To  the  last  two 
statements  the  defendant's  counsel  objected, 
on  the  ground  that  they  were  Illegal.  The 
court  ruled  out  the  testimony  In  reference  to 
what  the  witness  understood  from  the  rail- 
way agent,  but  refused  to  rule  out  the  last 
statement,  oo  which  ruling  defendant  as- 
signs error.  The  Jury  returned  the  following 
verdict:  "We,  the  jury,  find  for  italntifls: 
Prtn.,  $6ie.OO;  int.,  $58.09;  and  cost  of  suit." 
Below  this  was  a  space  of  an  inch  or  more 
on  the  paper,  and  then:  "We,  the  Jury,  find 
against  the  traverse."  Then  foUowed  a  sim- 
ilar space,  and  then  appeared  the  signature 
«t  Uie  foreman  of  the  Jury.  Whereupon  plain- 
tiffs' counsel  entered  up  general  Judgment 
for  the  principal,  interest,  and  cost,  to  be 
first  levied  on  the  brick  machine.  Defendant 
-excQtta,  alleging  that  there  was  no  legal 
Ttfdlct  on  whldi  to  base  this  Judgment;  the 
eontention  being  that  the  foreman's  slgnar 
tore  applied  only  to  the  finding  against  the 
tnTcrse,  and  that  the  finding  of  the  sums 
sued  for  was  n«t  signed. 


O.  W.  Austin,  for  plaintiff  In  error.  Sidney 
Holdemess,  for  defendants  in  error. 

LUMPKIN,  J.  When  read  in  connection 
with  the  facts,  which  are  stated  by  the  re- 
porter, the  head  notes  will  be  sufficiently 
Intelligible  and  distinct  The  correctness  of 
tile  propositions  of  law  announced  in  them 
is  manifest  enough,  we  think,  without  elabo- 
ration or  dlacoBsion.  It  required  more  labor 
to  master  the  record  In  order  to  arrive  at 
a  clear  understanding  of  the  points  involved 
ttian  was  necessary  to  decide  the  case.  In 
doing  both,  we  have  given  the  case  the  prop- 
er attention,  and  do  not  think  further  notice 
or  comment  necessary.    Judgment  affirmed. 


COUI/TER  V.  LUMPKIN. 
(Supreme  Court  of  Georgia.     July  SO,  1894.) 

AUMOMT— EnFORCIUENT  OP  DkCBBB— PslOBlTT 

OF  Lien. 

1.  A  decree  for  a  sjieeific  sum  of  money, 
bat  giving  time  to  perform,  partly  by  paying 
mooay,  And  partly  by  executing  a  promissory 
note  with  security,  may  be  enforced  by  execu- 
tion, without  farther  order,  after  the  time  lim- 
ited for  diBcfanrging  the  recovery  in  the  way 
specified  has  expired,  and  If  the  defendant  is 
still  wholly  in  default 

2.  A  judgment  or  decree  for  alimony  has 
only  the  hen  of  ordinary  general  Judgments  for 
money,  aa  to  any  property  of  the  defendant  not 
specifically  dealt  with  end  described  in  the  Judg- 
ment or  in  the  pleadings. 

3.  A  creditor  of  the  husband,  who,  while  a 
salt  is  pending  against  the  latter  for  alimony, 
takes,  bona  fide,  withont  feaud  on  his  part  or 
any  notice  of  a  fraudulent  object  by  his  debtor, 
or  any  reasonable  grounds  of  suspicion,  a  mort- 
cage  upon  property  not  embraced  in  the  plead- 
ings of  the  pending  snit  to  secure  a  pre-ensting 
debt  has  priority  over  the  hen  of  the  judgment 
or  decree  for  alimony  subsequently  rendered, 
the  same  aa  he  would  have  over  the  lien  of  a 
judgment  in  favor  of  an  ordinary  creditor  of 
the  mortgagor,  notwithstanding  he  knew  when 
he  took  the  mortgage  that  the  suit  for  alimony 
was  pending.  The  mere  pendency  of  such  a 
suit  will  not  disable  the  defendant  therein  from 
making  a  bona,  fide  mortgagB  or  conveyance  of 
unincumbered  property,  over  which  the  court 
has  not  taken,  nor  been  asked  to  take,  any  di- 
rect jurisdiction,  in  order  to  administer  or  se- 
cure it  for  application  to  the  dalm  for  alimony. 

(Syllabus  by  the  Court) 

Error  from  superior  court.  Walker  county; 
W.  M.  Henry,  Judge. 

Action  by  H.  P.  Lumpkin  against  W.  H, 
Coulter  to  cancel  a  mortgage  on  land. 
Plaintiff  had  Judgment,and  defendant  brings 
en-or.     Reversed. 

C.  P.  Goree,  L  G.  Shumate^  and  R.  M.  W. 
Glenn,  for  plaintiff  In  error.  Lumpkiu  St 
Shattuck  and  Copeland  &  Jackson,  for  de- 
fendant In  ercor. 


SIMMONS,  J.  Clara  Coulter  and  her  hus- 
band, O.  L.  Coulter,  separated,  and  she 
bronght  an  action  against  him  for  alimony. 
A  consent  decree  was  taken,  in  the  following 
terms:  "By  consent  of  parties  to  t' 
stated  case,    *    *   *   it  is  ordered, ; 
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and  decreed  by  the  conrt  tbat  complainant, 
Clara  Conlter,  recover  from  resijondent,  O. 
L.  Coulter,  one  hundred  and  seventy-flve  dol- 
lars, for  alimony,  and  thirty-four  dollars, 
costs  of  suit,  to  be  discharged  as  follows: 
Said  O.  li.  Coulter  is  to  pay  Into  court  in- 
stanter  such  snm  as  be  may  now  be  pre- 
pared or  able  to  pay,  and  the  remainder  by 
August  term,  1886,  of  this  court,  or  to  settle 
In  full  the  decree  by  bis  promissory  note, 
with  J.  A.  Coulter  or  other  like  good  secur- 
ity, to  said  Clara  Coulter,  for  said  remainder; 
said  note  to  become  due  25th  day  of  August, 
1SS6.  Upon  compliance  with  the  above  con- 
ditions, or  either  of  them,  the  said  Clara 
Conlter  agrees  in  open  court,  as  aforesaid, 
to  disclaim  any  other  or  further  alimony 
against  said  O.  L.  Coulter,  and  relieve  said 
O.  L.  Coulter  from  any  and  all  obligation, 
legal,  equitable,  or  otherwise,  to  support, 
maintain,  or  provide  for  her,  said  Clara 
Coulter,  under  bis  marital  obligations.  Up- 
on complying  with  the  foregoing  conditions 
in  full  or  part  of  said  O.  K  Coulter,  ordered 
and  adjudged  by  the  conrt  that  this  decree 
be  flnal,  and  In  full  settlement  of  said  case." 
The  husband  failed  to  comply  with  the  tet-ms 
of  the  decree,  and  an  execution  was  issued 
there<»)  January  80,  18S8,  and  leviend  upon 
several  lots  of  land;  among  them,  a  sixtb 
interest  in  lot  No.  169  in  Walker  county. 
This  land  was  exposed  for  sale  by  the  sher- 
iff, and  bought  by  H.  P.  Lumpkin,  he  being 
the  highest  and  best  bidder,  and  a  deed 
was  made  to  him  by  the  sheriff.  In  Novem- 
ber, 1885,  prior  to  the  consent  decree  of 
April,  1886.  O.  L.  Coulter  executed  a  mort- 
gage to  his  brother,  W.  H.  Coulter,  upon  an 
undivided  sixth  interest  in  lot  168,  with 
power  given  therein  to  the  mortgagee  to  sell 
the  same,  after  properly  advertising  it  as 
prescribed  in  the  mortgage.  In  case  the  note 
for  which  It  was  given  as  security  was  not 
paid  at  maturity.  The  note  not  being  paid 
at  maturity,  the  mortgagee  adveitlsed  It  for 
sale,  in  accordance  with  the  power  given  In 
the  mortgage;  and  Lumpkin  filed  his  peti- 
tion in  equity,  setting  up  that  the  mortgage 
was  given  after  the  separation  of  the  hus- 
Imnd  and  wife,  and  was  therefore  void,  and 
also  that  It  was  given  for  the  purpose  of  de- 
frauding the  creditors  of  the  mortgagor. 
Coulter,  the  mortgagee,  answered  the  peti- 
tion, denying  that  the  mortgage  was  fraudu- 
lent, and  insisting  that  the  mortgagor  had  a 
right  to  execute  the  mortgage  for  the  pur- 
pose of  securing  a  bona  tide  debt  which  the 
mortgagor  owed  him,  and  that  the  fact  that 
the  husband  and  wife  bad  separated  did  not 
make  the  mortgage  Illegal.  It  further  ap- 
pears tbat  the  property  in  dispute  was  not 
embraced  in  the  application  for  alimony. 
On  the  trial  of  the  case,  Lumpkin  tendered 
in  evidence  the  execution,  which  was  ob- 
jected to  by  the  defendant  on  the  ground 
that  the  Judgment  or  decree  did  not  author- 
ize the  issuing  of  a  fl.  fa.,  that  the  sale  there- 
under was  votd,  and  that  It  showed  on  its 


face  that  it  was  to  be  satisfied  only  in  the 
way  specified  therein.  The  court  overruled 
the  objection,  and  this  ruling  is  made  one  of 
the  grounds  of  the  motion  for  a  new  trial. 

We  think  the  court  was  right  in  overrul- 
ing the  objection.  It  will  be  observed  tliat 
the  decide  is  for  a  specific  sum  of  money, 
but  allows  the  defendant  to  satisfy  the  de- 
cree by  paying  a  part  thereof  in  cash,  and 
giving  his  note,  with  security,  for  the  t>al- 
ance.  This,  doubtless,  was  for  his  benefit. 
When,  therefore,  he  failed  to  comply  wttb 
the  terms  of  the  decree  the  plaintiff  had  a 
right  to  enforce  it  by  having  an  execution  is- 
sued for  the  specific  amount  of  money  men- 
tioned in  the  decree,  and  this  could  be  done 
without  any  further  order  or  decree  of  the 
trial  judge. 

2.  The  application  for  alimony  not  de- 
scribing specifically  any  property  of  the  hus- 
band, the  judgment  or  decree  granting  the 
application  had  only  the  lien  of  an  ordlifary 
general  Judgment  for  money.  It  did  not  fly 
a  lien  on  the  property  of  the  husband  supe- 
rior to  all  other  liens. 

S.  Section  1721  of  the  Code  declares  tbat- 
"After  a  separation,  no  transfer  by  the  bus- 
band  of  any  of  the  property,  except  bona 
fide,  in  payment  of  pre-existing  debts,  shall 
pass  the  title  so  as  to  avoid  the  vesting 
thereof,  according  to  the  final  verdict  of  the 
Jury  in  the  cause."  It  was  contended  by  the 
defoidant  in  error  that  this  section  applies 
to  all  cases  of  separation  between  husband 
and  wife,  and  that,  therefore,  the  mortgage 
made  by  the  husband  to  his  brother  after 
the  separation  was  void  thereunder.  Tbat 
would  be  true,  in  our  opinion,  if  the  separa- 
tion was  followed  by  proceedings  for  a  di- 
vorce; but  where  no  such  proceeding  Is  in- 
stituted, but  there  is  simply  an  application 
for  alimony,  and  where  the  application  does 
not  set  out  a  schedule  of  the  property  of  the 
husband,  this  section  does  not  apply.  Elven 
a  decree  for  alimony,  rendered  in  a  suit  for 
divorce,  has  no  retroactive  effect,  except  ai> 
to  property  embraced  in  the  schedule. 

4.  If  this  is  tme,  the  mortg:age  given  by 
the  husband  .to  his  brother,  if  taken  by  blm 
bona  fide,  and  without  fraud  on  bis  purt.  or 
notice  of  a  fraudulent  intent,  or  reasonable 
ground  f<H-  suspicion,  upon  property  not  em- 
braced in  the  pleadings,  to  secure  a  bma 
fide,  pre-existing  debt,  it  would  have  prior- 
ity over  the  judgment  or  decree  for  alimony 
obtained  prior  to  the  rendition  of  that  Judg- 
ment, just  as  much  as  If  a  creditor  had  sued 
the  brother  and  obtained  Judgment  after  the 
execution  ot  the  mortgage;  and  this  Is  tme 
although  the  mortgagee  may  have  had  notice 
of  the  pending  suit  The  pendency  of  the 
suit  would  not  prevent  the  defendant  ttaerelD 
from  making  a  bona  fide  mortgage  upon 
property  which  the  conrt  bad  not  taken,  or 
been  asked  to  take,  jurisdiction  of  In  order 
to  administer  or  secure  It  for  the  wife  in 
payment  of  her  alimony.  The  wife  not 
claiming  in  her  pleadings  any  lien  superioi 
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to  other  Ileus,  and  not  specifying  or  descrlb- 
iD(;  any  partlcnlar  property  ther^n,  and  the 
court  not  having  rendered  any  judgment  de- 
creeing a  special  and  superior  lien,  her  judg- 
ment Is  necessarily  a  general  judgment,  and 
Inferior  to  any  bona  flde  Hen  created  before 
its  rendition.   Judgment  reversed. 


GRIFFBTH  et  al.  t.  MOSS  ct  al. 
(Supreme  Court  of  Georgia.     July  23,  1894.) 

KeLBASI  or  BUBETT  BY  COVCEALIKO    COLLATERAL 
SECfRITT. 

Where  a  promissory  note,  signed  by  a 
principal  and  sureties,  was  further  secured  by 
a  mortgage  on  personal  property  executed  by 
the  principal,  and  the  creditor,  after  foreclosing 
the  mortgage,  ordered  the  sheriff,  who  was 
about  to  levy  on  a  portion  of  the  mortgaged 
property  then  within  his  reach,  not  to  do  so, 
and  thereafter  this  property  was  removed  by 
the  mortgagor  so  that  the  sheriff  could  not 
again  find  it,  and  the  mortgage  fi.  fa.  was  thus 
rctidered  unprodnctiTe  to  the  extent  of  the  ral- 
iie  of  the  property  so  removed,  the  sureties 
\rere  discharged  pro  tanto  from  their  liability  on 
the  note.  The  creditor  was  not  merely  inert 
"r  passive,  but  interfered  actively  In  preventing 
seizure  of  the  mortgaged  proper^  and  bringing 
it  to  sale. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Jackson;  W.  W. 
Starke,  Judge. 

Acti(Mi  on  a  note  by  R.  L.  Moss  &  Co. 
against  William  GriffetU  and  others.  Plain- 
tiffs had  Judgment,  and  defendants  bring  er- 
ror.   Reversed. 

W.  I.  Pike,  for  plaintiffs  in  error.  Robt.  S. 
Howard  and  Erwlo,  Cobb  &  AVooUey,  for  de- 
fendants In  errw. 

LUMPKIN,  J.  Moss  &  Co.  brought  an  ac- 
tion against  Martin,  as  prlnciiMtl,  and  Griffeth 
and  others,  as  sureties,  upon  a  promissory 
note,  which  was  further  seeiM'ed  by  a  mort- 
gage on  personalty  executed  by  the  principaL 
The  sureties,  among  other  things,  pleaded 
that  the  payees,  after  foreclosing  the  mort- 
gage, bad  ordered  the  sheriff,  who  was  about 
to  levy  on  a  portion  of  the  mortgaged  prop- 
erty then  within  his  reach,  not  to  do  so; 
that  thereafter  this  property  was  removed  by 
the  mortgagor,  so  that  the  sheriff  could  not 
again  find  It;  that  the  mortgage  fl.  fa.  was 
thus  reudwed  Inoperative  to  the  extent  of  the 
property  so  removed;  and  that  by  this  act 
on  the  part  of  the  creditors  the  risk  of  the 
sureties  was  Increased,  and  they  were  con- 
sequently discharged  from  all  liability  on  the 
uote.  Tbls  plea  was  sustained  by  sufficient 
evidence.  The  case  was  tried  by  the  Judge 
without  the  Inteiventlon  of  a  jury,  who  ren- 
dered a  judgment  in  favor  of  the  plaintiffs 
without  making  any  deduction  on  accoimt  of 
the  removal  of  the  mortgaged  property,  as 
above  stated.  The  sureties  moved  for  a  new 
trial  on  the  general  grotmd  that  the  Judg- 
ment was  dbntrary  to  law  and  the  evidence, 
and  their  motion  was  overruled.  We  think 
a  new  trial  should  have  been  granted.    The 


act  of  Moss  ft  CO.  was  certainly  one  which 
increased  the  risk  of  the  sureties,  and  ex- 
posed them  to  greater  liability;  and  there- 
fore, under  section  2154  of  the  Code,  they 
were  at  least  discharged  to  the  extent  of  the 
value  of  the  property  which  the  sheriir  failed 
to  seize  and  sell.  The  conduct  of  the  cred- 
itors amounted  to  something  more  than  a 
mere  failure  to  sue  as  soon  as  the  law  al- 
lowed, and  was  not  simply  negligence  In 
prosecuting  with  vigor  their  legal  remedies, 
for  it  dlsthictly  appears  that  they  interfered 
actively  in  preventing  a  seizure  and  sale  of 
the  mortgaged  property,  the  proceeds  of 
which  would  have  reduced  the  amotmt  for 
which  the  sureties  would  be  ultimately  liable. 
The  true  doctrine  seems  to  be  "that  If,  when 
the  execution  is  issued,  it  becomes  a  valid 
lien  on  property  of  the  principal  without  any 
levy  being  made,  and  such  Hen  is  lost  lu 
consequence  of  the  return  of  the  execution 
without  a  levy,  by  procurement  of  the  cred- 
itor, and  the  surety  Is  thereby  Injured,  he  is 
discharged  pro  tanto."  2  Brandt,  Sur.  {  438, 
and  cases  cited.  This  statement  of  the  law 
Is  in  accord  with  Justice  and  common  sense, 
and  is,  we  think,  within  the  spirit.  If  not  the 
very  lettw,  of  the  section  of  our  Code  above 
cited.  The  finding  of  the  Judge,  under  the 
evidence  submitted,  was  therefore  wrong,  and 
a  new  trial  Is  ordered.    Judgment  reversed. 


LAMB  V.  DILI.ARD  et  al. 

(Supreme  Court  of  Georgia.     July  80.  18M.) 
False  Impkisosment— Artiest  is  Akotbek  Cous- 

TT— DCTT  OF  AHKESTIKG  OfFIOKH— EVIDESJOE. 

1.  Under  section  4721  of  the  Code  it  is  th« 
duty  of  the  sheriff  who  makes  an  arrest  under 
a  magistrate's  warrant  from  another  county  to 
carry  the  accused,  with  the  warrant  under 
which  he  was  arrested,  to  the  county  in  which 
the  offense  is  alleged  to  have  been  committed, 
for  examination  before  a  judicial  ofScer  of  that 
county.  This  he  must  do  although  the  accused 
offers  to  waive  examination,,  and  tenders  to 
the  sheriff  a  bond,  with  security,  approved  by  a 
magistrate  of  the  county  in  which  the  arrest  is 
made,  and  although  the  bond  may  in  every  re- 
spect be  appropriate  and  sufficient  were  uiere 
any  legal  authority  for  its  approval,  tender,  and 
acceptance.  There  being  no  such  authority, 
the  tender  counts  for  nothing. 

2.  The  mandate  of  tlie  statute  being  im- 
perative, the  arresting  oflicer  must  comply  with 
it  himself  or  by  his  dcpntj-,  and  cannot  legally 
detain  the  accused  in  jail  until  information  of 
the  arrest  has  been  communicated  to  an  oftioer 
of  the  county  in  which  the  offense  Is  alleged  to 
have  been  committed,  and  until  that  oGBcer  cnn 
reach  the  place  of  detention,  and  there  receive 
the  prisoner  from  the  officer  who  made  the  ar- 
rest 

3.  There  was  no  error  in  excluding  evidence 
offered  by  the  plaintiff  to  show  that  the  Kraiid 
jury  returned  no  bill  touching  the  matter  to 
which  the  warrant  related;  but  it  was  error  to 
admit  evidence  that  the  plaintiff  bad  Im'cu  in- 
dicted for  another  offense,  and  was  at  tlu>  time 
of  trial  a  fugitive  from  the  state,  to  aroid  ar- 
rest. 

(Syllabus  by  the  Court.) 

ESrror  from  superior  court,  Rabun  county; 
0.  J.  Wellborn,  Jud^^e. 
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Action  for  false  ImprLsonment  by  William 
tS.  Lamb  agaiast  A.  L.  Dillard  and  another. 
Defendants  bad  Judgment,  and  plaintiff 
3>rlngs  error.    Reversed. 

W.  S.  Parte  and  J.  J.  Klmsey,  for  plaintiff 
In  error.    W.  F.  Flndley,  H.  Thompson,  P. 
M.  Johnston,  and  W.  C.  Glenn,  for  defend- 
■ants  In  error. 

SIMMONS,  J.  1,  2.  Lamb  sued  Dillard. 
-'the  sheriff,  and  McConnell,  deputy  sheriff,  of 
Rabun  ooonty,  for  false  imprisonment.  It 
appears  from  the  evidence  that  the  plaintiff 
was  arrested  by  the  defendants  in  Babuu 
■county,  tmder  a  warrant  issued  by  a  magis- 
trate of  PoUl  county,  charging  him  with 
■cheating  and  swindling,  and  that  they  placed 
iiim  in  the  Jail  of  Babun  county,  where  he 
-was  kept  until  an  officer  of  Polk  county  came 
for  him,  and  carried  him  to  that  county, 
seven  days  after  the  arrest;  tliat  he  offered, 
when  arrested,  and  subsequently  while  in 
jail,  to  waive  a  preliminary  trial,  and  give 
3xmd,  if  the  shei'iff  would  carry  him  before 
some  Justice  of  the  peace,  and  allow  him  to 
■do  so;  but  the  sheriff  would  not  allow  him 
to  be  carried  before  a  Justice,  and  refused  to 
accept  a  bond,  with  security,  for  his  appear- 
ance at  the  next  term  of  the  superior  court 
of  Polk  county  to  answer  any  Indictment 
which  the  grand  Jury  of  that  county  might 
tlnd  against  him  for  cheating  and  swindling, 
which  had  been  approved  by  a  magistrate  of 
Rabun  county,  who  came  to  the  Jail,  and  be- 
fore whom  tiie  plaintiff  waived  a  preliminary 
(hearing.  Under  the  Code  (section  4721), 
where  an  arresting  officer  of  any  county  in 
■the  state  arrests  a  person  charged  with  crime, 
vnder  a  warrant  issued  by  a  Judicial  officer 
-of  another  county,  it  te  "the  duty  of  such 
-arresting  officer  to  carry  said  accused,  with 
the  warrant  under  which  he  was  arrested,  to 
the  county  in  which  the  <^ense  Is  alleged  to 
'have  been  committed,  for  examination  be- 
fore any  Judicial  officer  of  that  county."  It 
was,  therefore^  the  duty  of  the  slierlff  of 
Rabun  county  as  soon  as  practicable  after 
the  arrest,  to  carry  the  accused  to  Polk  coun- 
ty. There  waa  no  law  requiring  an  (^cor  of 
Polk  county  to  go  to  Rabun  county  after  the 
-accused.  The  statute,  it  is  true,  is  hard  upon 
the  arresting  officer  In  requiring  him  to  carry 
the  accused  to  a  distant  county,  without  any 
provision  being  made  for  the  payment  of  his 
■expenses;  but  he  takes  his  office  with  tliat 
t)urden,  and  must  execute  the  law  until  it  is 
changed  or  modified.  We  think  the  sheriff 
was  right  in  declining  to  accept  the  bond 
which  was  tendered  him.  There  te  no  law 
authorizing  the  approval,  tender,  and  acoept- 
■ance  of  such  a  bond  in  a  different  county 
from  that  In  which  the  crime  was  committed 
4Utd  must  be  tried.  There  being  no  such  au- 
thority, the  tender  counts  for  nothing.  TJp- 
-on  this  subject,  see  2  Am.  &  Eng.  Bnc.  Law, 
"BaU,"  p.  5;  State  v.  ColUns,  19  La.  Ann. 
145,  148. 


3.  At  the  trial  the  plaintiff  offered  evidence 
to  show  that  the  grand  jury  of  Polk  county 
bad  made  a  return  of  "No  bill"  tonching  the 
matter  to  which  the  warrant  related.  The 
court  excluded  the  evidence,  and  we  think 
was  right  in  so  doing.  The  merits  of  the 
charge  against  the  plaintiff  were  not  open 
to  investigation  in  this  suit  Whether  he  was 
guilty  or  innocent  of  that  charge  could  have 
no  bearing  upon  the  issue  In  the  case  on  trial. 
Evidence  ttiat  the  plaintiff  bad  l>een  indicted 
for  another  offense,  and  was  at  the  time  of 
the  trial  a  fugitive  from  the  state,  to  avoid 
arrest,  was  equally  Irrelevant,  and  the  court 
erred  in  admitting  such  evidence.  Judgment 
reversed. 


WARING  et  nx.  v.  BOSHER'S  ADM'R.i 

(Supreme  Court  of  Appeals  of  Virginia.    March 

28,  1885.) 

Will— Gbusbal  Beqcbst— Contkol  bt  Pakticc- 
LAR  Bequest. 
After  certain  specific  legacies  to  his  two 
daughters,  testator  devised  to  them  also  "all 
income  from  the  ferry  and  all  odier  sources  dur- 
ing their  natural  lives."  By  another  clause  iu 
his  will,  he  left  "the  city  and  marine  stock-*" 
to  certain  other  persons  named.  Heid.  that  tbL> 
daughters  were  not  entitled  to  the  income  of 
such  stocks. 

Appeal  from  circuit  court,  King  William 
cotmty. 

Bill  by  Thomas  L.  Waring  and  Ella  F. 
Waring  against  Thomas  J.  Bosher.  Judg- 
ment for  defendant,  and  plaintiffs  appeal. 
Reversed. 

Pollard  &  Sands,  for  appellants.  W.  R. 
Aylett,  for  appellee. 

KEITH,  P.  The  last  will  and  testament 
of  William  Bosher,  which  was  probated  in 
the  county  court  of  King  William  county, 
February  23,  1885,  devises  by  the  first  clause 
thereof  a  tract  of  land  to  his  daughter 
Martha  Ann  Dabney.  By  the  second  clause 
he  provides  for  his  daughters  Mary  Jane 
Smoot  and  Margaret  R.  Bosher,  by  giving  to 
them,  or  the  survivor  of  them,  the  plantation 
on  which  he  resided,  with  all  his  household 
and  kitchen  furniture,  money  on  band,  horses, 
cows,  and  farming  IxmIs,  and  "all  income 
from  the  ferry  and  all  other  sources  daring 
their  lives,  they  to  pay  all  my  debts,  and  all 
claims  either  may  have  against  me  to  be 
canceled  as  paid."  "Third.  At  the  death  of 
my  daughters  M.  J.  Smoot  and  M.  R.  Bosher, 
I  give  to  my  daughter  Martha  Ann  Dabney. 
and  Gabrlella  Scott  and  their  children,  the 
ferry  and  lots  In  Old  Hanover  Town."  The 
fourth  clause  of  the  will  is  as  follows:  "I 
give  unto  my  sons  George  L.  Bosher  and 
Charles  M.  Bosher  and  Thomas  J.  Bosher 
my  house  and  lot  In  Richmond,  they  to  have 
the  bones  of  my  children  burled  there  to  be 
removed  to  my  family  burying  ground  hi 

1  Reported  by  K.  S.  KIrkpatrick,  Ssq.,  of 
the  Lynchburg  bar. 
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King  WOUam  connty.    I  hold  of  T.  J.  Bosber 
notes  and  am  securtty  for  hint  on  two  notes, 
if  he  pays  them  (his  notes  I  give  to  him). 
The  dty  and  marine  stocks  I  give  to  C.  M. 
Bofiher'B  two  children,  William  and  Oabrlslla 
BoBher,  and   George   L.   Bosber's  daughter, 
Ella  V.  Bosher,  the  city  sto<^  to  William  and 
Uabriella  and  the  marine  stock  to  Ella  F. 
Bosher.    If  it  is  necessary  for  my  daughters 
Mary  J.  Smoot  and  Margaret  R.  Bosher  to 
liare  trustees,  they  will  name  them."    By  a 
vodicil  to  his  will  he  declares  that  "all  given 
to  M.  J.  Smoot  and  Margaret  R.  Bosher  I 
give  in  fee  simple  to  do  as  they  please  with. 
(Signed]    William    Bosher";    and,    -as    this 
codicil  In  no  wise  affects  the  question  to  be 
decided,  it  need  not  be  again  adverted  to. 
This  bill  was  filed  by  Thomas  L.  Waring  and 
Klla  F.,  his  wife,  who  was  Ella  F.  Bosher. 
They  complain  tliat  Thomas  J.  Bosher,.  ad- 
ministrator of  William  Bosher,  deceased,  has 
refused  to  pay  over  to  Ella  F.  Waring  the 
Virginia  Fire  &  Marine  stodc  tiequeathed  by 
the  will,  but  that  he  has  sluce  the  death  of 
the  testator  paid  over  the  annual  dividends 
upon   said  stock  to  Mary  Jane  Smoot  and 
^lai-garet  K.  Bosher,  claiming  that  it  was  a 
part  of  the  income  of  the  testator's  estate, 
and  passed  to  them  under  the  second  dause 
of  the  will  above  referred  to.    It  seems  that 
Mary  Jane  Smoot  is  dead,  and  tliat  Margaret 
II.  Bo^er  is  a  lunatic.    The  case  was  duly 
matured  for  hearing  in  the  circuit  court  of 
King  William  coimty,  and  that  court  decided 
that  the  adounistrator's  oonstruction  of  the 
will  was  correct;   that  tue  income  from  ttiis 
stodc  during  the  lifetime  of  Mary  Jane  Smoot 
and    Margaret    R.    Bosber    was    payable    to 
them,  and  that,  Mary  Jane  Smoot  being  dead, 
one-lialf  of  the  stock  was  to  be  delivered  to 
the  plaintiffs,  and  the  other  half  was  to  be 
held  under  the  control  of  the  court  in  this 
,<.'auBe,  to  be  delivered  to  Ella  F.  Waring  at 
the  death  of  Margaret  R.  Bosber;  that  in  the 
mean  time  the  dividends  thereon  were  to 
paid  to  the  committee  of  Margaret  R.  Bosher. 
It  also  gave  Ella  F.  Waring  a  decree  for  so 
much  of  the  dividends  upon  one-half  of  the 
said  stock  as  had  accrued  since  the  death  of 
Mary  J.  Smoot,  which  occurred  on  the  7tb 
of  September,,  }886.    From  this  decree  War- 
In;;  and  wife  obtained  an  appeal  and  super- 
sedeas from  one  of  the  judges  of  this  court. 
The  object  of  courts  in  construing  wills  is 
to  arrive  at  the  true  intent  of  the  testator,  but 
that  intent  Is  to  be  gathered  from  the  lan- 
guage  used.     "Conjecture,"  it  has  been  said, 
"cannot  be  permitted  to  usurp  the  place  of 
Judicial  conclusion,  nor  supply  what  the  tes- 
tator    has    failed    sufficiently    to    indicate." 
•\Vootton  T.  Redd,  12  Grat.  206.     "The  int«i- 
tion  must  be  collected  from  the  words  of  the 
-will,  for  the  object  of  construction  is  not  to 
ascertain  the  presumed  or  supposed,  but  the 
expressed.  Intention  of  the  testator,— that  is, 
the    oxeaning,— which  the  words  of  the  will, 
correctly    Interpreted,    convey."     Hatcher  v. 
Ha  teller,  80  Va.   171.     "A  clearly-expressed 
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intention  In  one  portion  of  the  will  Is  not  to 
yield  to  a  doubtful  construction  in  any  other 
portion  of  the  instrument"  Redf.  Wills,  434; 
Scfaonler,  Wills,  |  408.  Applying  these  uni- 
versal canons  of  construction  and  interi>i'eta- 
tloo  to  the  will  In  this  case,  and  the  question 
seems  free  from  all  doubt  The  second  clause 
of  the  will,  as  we  have  seen,  after  baqueath- 
Ing  to  Mary  Jane  Smoot  and  Margaret  R. 
Bosher  certain  real  and  personal  property, 
furtlier  declares,  "1  give  them  all  income 
from  the  fei'ry  and  ail  other  sources  during 
their  lives,  they  to  pay  ail  my  debts;  all 
claims  either  may  have  against  me  to  be  can- 
celed as  paid."  And  just  here  it  may  be  well 
to  advert  to  a  fact  upon  which  the  counsel 
for  appellees  dwelt  with  great  feeling  and 
doqnence.  It  appears  that  Margaret  R.  Bo- 
sher has  been  sorely  afflicted;  that  she  is  a 
lunatic,  and  at  present  confined  within  one  of 
the  asylums  of  this  state.  Her  counsel  claim 
that  her  condition  made  her  the  peculiar  ob- 
ject of  the  toidemees  and  provident  care  of 
her  father,  and  this  perhaps  should  have  been 
so,  but  it  does  not  appear  npon  the  face  of 
the  will.  There  is  nothing  in  the  will  from 
which  it  can  be  gathered  that  William  Bo- 
sher felt  to  her  any  greater  sense  of  duty,  or 
any  greater  sentiment  of  affection,  than  that 
which  be  manifested  to  his  dnugbtei-  Martha 
Ann  Dabuey  and  to  her  children.  Mai7  Jane 
Smoot,  another  daughter,  whose  name  is 
coupled  with  that  of  Margaret  R.  Basher  In 
the  same  clause  of  the  will,  appears  to  have 
shared  equally  with  her  unfortunate  sister  the 
affection  and  bounty  of  their  father.  There 
is  no  term  of  endearment  used  with  respect 
to  any  of  them,  but,  as  far  as  the  affection 
and  duty  of  the  father  can  be  gathered  from 
the  terms  of  the  will.  It  seems  to  have  been 
extended  In  equal  measure  to  all  of  bis  chil- 
dren, and  to  the  descendants  of  such  as  were 
dead.  The  claim  that  he  gave  to  Mary  J. 
Smoot  and  Moi-garet  R.  Bosher  "all  income 
from  the  ferry  and  other  sources  during  their 
lives"  (if  the  word  "income"  is  to  have  the 
latitudinons  consti-uction  for  which  the  coun- 
sel for  appellees  contends),  proves  too  much. 
It  would  embrace  as  well  the  emoluments 
profits  and  returns  derived  from  the  subjects 
bequeathed  to  Mary  Ann  Dabney,  George  L. 
Bosher,  Cliarles  M.  Bosber,  and  Thomas  J. 
Bosher,  as  to  the  dividends  upon  the  dty  and 
marine  stocks  bequeathed  to  William  and  Ga- 
brlella  Boaher,  and  the  plaintiff  Ella  F.  War- 
ing; but  it  nowhere  appears  that  any  claim 
has  been  asserted  to  the  Income  or  revenue 
derived  from  any  of  these  sources,  or  that 
the  administrator  has  felt  himself  bound  to 
appropriate  the  rents  of  the  bouse  and  lot 
bequeathed  to  him  and  bis  brothers  to  the 
support  of  his  unbapi)y  sister.  There  can  be 
no  doubt  that  the  natural  construction  of  the 
language  used  In  the  bequest  to  Ella  F.  Bo- 
sber of  the  marine  stock  vests  In  her  an  ab- 
solute Interest  from  the  time  of  the  death  of 
the  testator.  It  has  been  done  by  clear,  un- 
ambiguous, explicit  wwds,  and  it  is  not  to 
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be  controUed  b7  the  mere  Inferences  and  ar- 
guments derived  from  the  language  in  a  for- 
mer part  of  the  will.  If  two  provisions  In  a 
will  are  Inconsistent,  the  latter  must  prevail, 
and,  no  matter  In  what  order  they  may  come 
between  a  general  and  a  specific  provision, 
the  specific  must  prevail.  We  have,  then,  a 
general  gift  of  "all  income  firom  the  ferry  and 
all  other  sources  dui-lng  their  lives"  to  Mary 
Jane  Smoot  and  Margaret  R.  Bosher.  We 
have  the  specific  bequest  of  the  city  and  ma- 
rine stoclis  to  William  and  Gabriella  Bosher 
and  Ella  F.  Bosher;  and,  as  though  this  lan- 
guage were  not  precise  enough  and  positive 
enough  to  satisfy  the  testator,  he  goes  on  to 
make  it  more  precise  and  more  specific  by 
providing  that  the  dty  stock  shall  go  to  Wil- 
liam and  Gabriella,  and  the  marine  stock  to 
Ella  F.  Bosher.  Language  so  plain,  precise, 
and  unambiguous  cannot  be  rendered  more 
intelligible  by  any  effort  at  interpretation. 
We  are  of  opinion  that  the  circuit  court  erred 
in  the  construction  which  it  placed  upon  the 
will  of  William  Bosher,  deceased,  and  that  Its 
decree  should  have  been  that  the  4&  shares  of 
the  marine  stock  In  the  bill  and  proceedings 
mentioned  should  be  transferred  to  the  plain- 
tiffs, who  should  also  have  recovered  the  divi- 
dends thereon  since  the  death  of  the  testator. 


AMERICAN  MANGANESE  CO.,  Limited,  v. 

VIRGINIA  MANGANESE  C0.> 

(Supreme  Court  of  Appeals  of  VirRinta.    March 

28.  1896.) 

CoVHTBROLAIlt  —  UNLIQUIDATED  DaSI AOBS  —  Oo»- 

BTKVOTIOR  OF  CojJTBACT — CONDUCT  OF  PaB- 

TIE8— PaTMEST  and  DisCHAKOE. 

1.  Code  1887,  {  3299,  which  allows  a  de- 
fendant to  plead  as  a  counterclaim  "any  other 
matter,  as  would  entitle  him  either  to  recover 
damages  at  law  from  the  plaintiff  •  •  *  or 
to  relief  in  equity,"  will  not  permit  him  to  set 
up  unliquidated  damages,  based  upon  breach 
of  a  contract  other  than  that  sued  on. 

2.  Where  the  terms  of  a  contract  were  not 
clear  whether  royalties  on  ore  were  to  be  com- 
puted when  the  ore  was  wet  or  dry,  the  accept- 
ance by  the  mine  owner  for  seven  vears  of  set- 
tlements on  a  dry  weight,  with  full  Itnowledge 
of  the  facta,  estops  him  t*  claim  a  different  con- 
struction. 

3.  If  one  owing  an  unascertained  sum  of 
money  offers  his  creditor  a  siim,  declaring  that 
it  is  in  full  payment,  the  contract  is  discharged 
by  the  acceptance  of  such  sum. 

Error  to  drctilt  court,  Albemarle  county. 

The  plalntlfl  below,  the  American  Manga- 
nese Company,  brings  error  from  a  ]udgm«it 
rendered  against  It  on  a  counter  claim  by 
the  Virginia  Manganese  Company.  Reversed. 

Richard  P.  Bell,  for  plaintiff  In  error.  Geo. 
Perkins  and  Thos.  S.  Martin,  for  defendant 
in  error. 

BUCHANAN,  J.  The  first  assignment  of 
error  in  this  case  Is  to  the  action  of  the  cir- 
cuit court  In  overruling  the  demurrer  of  the 

1  Reported  by  F.  8.  Kirkpatrick,  Esq.,  of  the 
liynchburg  bar. 


plaintiff  in  erroc,  which  was  the  plaintiff  in 
the  court  below,  to  special  plea  No.  2,  filed 
by  the  defendant. 

The  demurrer  raises  the  question  whether 
under  our  statutes  (section  3299,  (3ode),  al- 
lowing special  pleas  of  set-off  to  be  flleid,  a 
defendant  can  set  up  a  claim  for  onliqui- 
dated  damages  founded  upon  a  contract 
other  than  the  contract  sued  on  by  the  plain- 
tiff. The  claim  of  the  defendant  that  the 
contract  sued  on  and  the  contract  set  up 
In  its  plea,  for  whose  alleged  breach  It 
seeks  damages,  are  parts  of  the  same  con- 
tract, cannot  be  sustained,  as  the  pleadings 
show  very  clearly  that  they  are  separate  and 
distinct  agreements. 

The  defendant  insists  that  the  provision 
of  section  3299  of  the  Code,  which  allows  a 
defendant  to  plead  "any  other  matter,  as 
would  entitle  him  either  to  recover  damages 
at  law  from  the  plaintiff  or  the  person  under 
whom  the  plaintiff  claims,  or  to  relief  in 
equity,  In  whole  or  in  part  against  the  ob- 
llgatiMi  of  the  contract"  sued  on,  is  suffi- 
ciently broad  to  allow  him  to  plead  "any 
cause  of  action  arising  also  on  contract,  ex- 
press or  Implied,  and  existing  at  tlie  com- 
mencement of  the  actl(w,  and  such  couuter- 
dalm  may  be  either  for  liquidated  or  un- 
liquidated damages." 

If  the  term,  "or  any  other  matter,"  au- 
thorizes a  defendant  to  make  such  a  defense. 
Is  it  not  also  sufficiently  broad  to  authorize 
him  to  set  up  any  claim  for  damages  that 
may  be  due  him  arising  out  of  tort  as  well 
as  contract,  and  existing  when  plea  la  filed 
as  well  as  when  the  action  is  brought?  Why 
limit  it  to  claims  arising  out  of  contracts,  or 
to  causes  of  action  existing  when  the  plain- 
tiff institutes  his  action?  There  Is  nothing 
In  the  term  "or  any  other  matter"  which  Jus- 
tifies a  construction  which  would  include  the 
one  and  exclude  the  other.  The  language  of 
the  term  "or  any  other  matter"  is  sufficient- 
ly broad,  considered  by  Itself,  to  include  both 
of  the  defenses  named;  but,  considered  In 
connection  with  its  context  and  tested  by 
settled  rules  of  construction,  I  do  not  thiok 
it  Includes  either.  One  of  these  rules  of  con- 
struction Is  that  general  words  may  be  lim- 
ited to  the  same  genus  or  class  as  the  spe- 
cific words  which  precede  them. 

In  Sutherland  on  Statutory  Construction 
(section  268)  It  is  said  that  "when  there  are 
general  words  following  particular  and  spe- 
cific words,  the  fM-mer  must  be  confined  to 
things  of  the  same  kind." 

In  Broom's  Legal  Maxims  (side  page  Coli 
the  rule  is  laid  down  as  follows:  "Where 
a  particular  class  [of  persons  or  things]  is 
spoken  of,  and  general  words  follow,  the 
class  first  mentioned  is  to  be  taken  as  the 
most  comprehensive,  and  the  general  words 
treated  as  referring  to  matters  ejusdem  gen- 
eris with  such  class;  the  effect  of  general 
words  when  they  follow  particular  words 
being  thus  restricted." 

Sedgwick,  In  his  work  on  Construction  of 
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Statutes  (page  361),  aaya:  "Where  general 
ivords  follow  particular  words,  the  rule  la 
to  construe  the  former  as  applicable  to  thiJigs 
or  persons  particularly  mentioned." 

The  decisions  of  the  court  fully  sustain  the 
text-writers,  that  this  is  the  true  rule  of  con- 
struction In  such  cases,  subject  to  certain 
limitations  not  necessary  to  be  mentioned 
here.  Olty  of  Lynchburg  v.  Norfolk  &  W. 
R.  Co.,  80  Va.  237;  Iron  Co.  v.  Riche,  U  B. 
T  H.  Lk,  at  pages  664,  665;  Insurance  Co.  t. 
Uamllton,  12  App.  Cas.  484,  486;  People  T. 
New  York  &.  M.  B.  By.  Co.,  84  N.  T.  065; 
.Ktate  T.  McOarry.  21  Wis.  496;  St  Louis  r. 
Laughlln,  49  Mo.  569. 

Applying  this  rule  of  construction  to  the 
language  under  consideration,  and  the  con- 
clusion necessarily  follows  that  unliquidated 
damages  based  upon  breach  of  a  contract, 
other  than  the  contract  sued  on  by  the  plain- 
tiff, cannot  be  set  up  in  a  plea,  under  section 
3209  of  the  Code.  The  particular  defenses 
proTlded  for  in  the  preceding  words  of  that 
section  are:  (1)  Failure  in  the  consideration 
of  the  contract;  (2)  fraud  in  Its  procurement; 
i3)  breach  of  warranty  of  the  title  or  the 
soundness  of  personal  property,  for  the  price 
or  value  whereof  he  entered  Into  the  con- 
tract. 

Each  of  these  defenses  is  based  upon  mat- 
ters directly  connected  with,  and  injuries 
growing  out  of,  the  contract  sued  on.  The 
"plain  purpose"  of  the  legislature  in  enacting 
that  section  of  the  Code,  as  It  now  stands, 
was.  as  Judge  Moncure  says  In  Huff  y. 
Broyles,  26  Grat  283,  285,  "to  give  precisely 
the  same  measure  of  relief,  on  a  plea  filed 
imder  the  same,  as  could  be  obtained  In  an 
independent  action  brought  for  the  same 
taiise,  and  to  prevent  one  cause  of  action 
from  being  divided  into  two."  The  term, 
"or  for  any  other  matter,"  was  added  so  that 
snch  purpose  could  be  fully  accomplished  by 
allowing,  not  only  the  defenses  particularly 
and  speciflcally  named  In  the  preceding  part 
of  the  section,  but  to  allow  all  defenses  of 
that  cdiaracter  or  kind  based  upon  such  con- 
tract, or  for  Injuries  growing  out  of  It,  to  be 
disposed  of  in  one  case.  This  is  the  con- 
stmction  put  upon  it  by  Mr.  Minor  and  Mr. 
Barton  (4  Minor,  Inst  p.  796;  Bart  Prac. 
514);  and  is,  I  thltfk.  clearly  the  true  con- 
stmciion.  The  circuit  coiut  ought,  there- 
fore, to  have  sustained  the  demurrer  to  spe- 
cial plea  No.  2. 

The  second  assignment  of  error  is  as  to  the 
mode  of  ascertaining  the  damages  resulting 
to  the  defendant  for  the  alleged  breach  of 
the  contract  set  up  In  special  plea  No.  2,  but, 
since  that  question  cannot  arise  upon  the 
next  trial  of  the  cause.  It  is  unnecessary  to 
decide  It. 

The  next  and  last  assignm^it  of  error  is 
that  the  Jury  upon  the  evidence  In  the  cause 
ought  not  to  have  found  that  anything  was 
due  the  defendant  for  royalties  on  manganese 
ore.  as  daimed  by  the  defendant  in  special 
plea  No.  1,  and  that  the  verdict  of  the  Jury 


on  this  question  was  contmiT  to  the  evi- 
dence, and  should  have  been  set  aside. 

The  contract  of  lease  provided  that  the 
manganese  ore  taken  from  the  leased  prem- 
ises should  be  weighed  before  it  was  ship- 
ped, but  the  contract  is  not  definite  and 
clear  whether  the  ore  was  to  be  weighed  as 
It  came  wet  from  the  washer,  and  a  royalty 
of  $2  per  ton  paid  on  that  wet  weight,  or 
whether  it  was  to  be  weighed  after  it  had 
dried  out  u>d  the  royalty  paid  on  its  dry 
weight  The  evidence,  considered  as  on  a 
demurrer  to  evidence,  shows  that  the  ore  as 
it  came  wet  from  the  washer  was  about  S 
per  cent,  heavier  than  It  was  36  hours  after- 
wards. The  ore  was  weighed  as  it  came 
wet  from  the  washer,  and  was  at  once  ship- 
ped by  the  railroad  to  Pennsylvania,  and 
weighed  by  the  railroad  company  when  it 
reached  its  destination,  and  upon  such  rail- 
road weight  the  freights  were  paid  and  tho 
royaltiea  adjusted  at  the  beginning  of  each 
month  for  the  ore  shipped  the  preceding 
month,  during  the  seven  years  the  plaintiff 
operated  the  lease.  A  full  statement  of  the 
ore  shipped  each  month,  the  adjustment 
made  as  to  weights,  and  the  condition  of  ac- 
counts between  the  parties  for  such  month, 
were  furnished  by  the  plaintlff  to  the  de- 
fendant at  the  beginning  of  each  month  for 
the  preceding  month.  With  each  statement 
a  check  was  sent  in  payment  of  the  balance 
appearing  to  be  due  for  snch  month,  and 
receipts  taken  every  month  by  the  plaintiff 
from  the  defendant  In  the  following  words, 
except  as  to  dates  and  amounts: 

"Received,  March  9th,  1881,  of  the  Amer- 
ican Manganese  Co.,  Limited,  twenty-four 
hundred  twenty-two  •Vioo  dollars  in  foil  for 
the  above  account 

"?2,422.fl3." 

The  defendant  does  not  seem  to  have  been 
entirely  satisfied  with  the  plan  of  weighing 
adopted  by  the  plaintiff,  and  made  objec- 
tions frequently  to  the  deductions  made  on 
the  net  weights,  but  It  continued  during  the 
whole  seven  years  to  receive  these  monthly 
statements,  returns,  and  payments,  and  to 
give  receipts  in  full  for  the  balance  due  ac- 
cording to  each  monthly  statement  and  re- 
turn. If  the  defendant  objected  to  the 
method  adopted  by  the  plaintiff  for  ascer- 
taining the  amount  of  mauf^anese  ore  upon 
which  it  was  to  receive  royalties,  or  had 
cause  of  complaint  that  the  statements  and 
returns  made  were  incorrect  for  any  cause. 
It  was  Us  duty  to  have  made  known  and  to 
have  Insisted  on  its  objections  to  the  plain- 
tiff, and  to  have  refused  to  make  monthly 
settlements,  receive  payment  and  give  re- 
ceipts in  fall,  as  it  did. 

Although  the  methods  of  ascertaining  the 
weight  of  the  manganese  ore  may  not  have 
been  in  accordance  with  the  agreement  of 
the  parties,  the  long-continued  acquiescence 
of  the  defendant  In  such  methods,  with  full 
knowledge  of  all  the  facts,  was  a  waiver  of 
Its  rights  to  Insist  upon  the  terms  of  such 
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contract  upoa  that  point  If  one  owine  a 
sum  of  money,  the  amount  of  which.  Is  not 
ascertained  and  fixed,  offMs  hia  creditor  a 
ceilain  sum,  declaring  that  It  Is  In  full  for  all 
that  Is  owing  him,  which  sum  is  accepted  by 
the  CTOditor,  such  acceptance  is  hi  full  dis- 
cbarge of  the  demand.  Donohne  v.  Wood- 
bury, 6  Cush.  148;  McDanlels  y.  Lapham,  21 
Vt  222,  etc.;  McDaniela  r.  Bank,  29  Vt.  230, 
eta 

Again,  if  the  defendant  knew  of  any  Irreg- 
ularity or  had  ground  of  complaint  at  the 
time  these  monthly  statements,  returns,  and 
payments  were  made,  It  was  the  duty  of  the 
defendant  to  hare  made  known  and  insisted 
upon  its  objections  then;  but  if  instead  of 
doing  so  it  accepted  such  payments,  and  gave 
receipts  in  full  for  the  amounts  shown  to  be 
due  by  such  settlements  and  retuiiis,  it  la 
concluded  by  the  original  amounts  as  fully 
as  if  formal  and  final  settlement  of  accoimts 
bad  been  made  between  the  parties,  and  the 
defendant  cannot  now  go  behind  such  settle^ 
ments  and  receipts  in  full  without  showing 
that  there  was  fraud  or  mistake  in  weighing 
the  ore  or  in  making  returns  therefor  accord- 
ing to  the  method  actually  adopted  for  weigh- 
ing and  nuiking  such  returns.  ShilUngfiord 
T.  Good.  9S  Pa.  St  25-34. 

The  rerdict  of  the  jury  was  contrary  to  the 
evidoice  upon  the  issue  made  upon  this  plea, 
and  the  court  ought  to  have  set  aside  the 
verdict  upon  that  ground,  upon  the  motion  of 
the  plaintiff. 

I  am  of  opinion,  therefore,  that  the  judg- 
ment of  the  trial  court  should  be  reversed, 
the  verdict  set  aside,  and  a  new  trial  oi^ 
dered,  to  be  had  in  accordance  witli  this 
opinioa. 


SHBPHEBD'S  ADM'R  v.  CHAPMAN'S 
ADM*R.i 

(Supreme  Court  of  Appeals  of  Virginia.    March 
28, 1893.) 

Bjll  op  Rbview  —  Decree  or  Supreme  Court — 
Afteb-Dibcovebed  Evidence. 

1.  On  a  bill  of  review  asking  for  the  rever- 
sal of  a  decree  for  errors  apparent  on  the  face 
of  the  record,  the  court  is  confined  to  what  ap- 
pears on  the  face  of  the  decrees,  the  opinion  of 
the  court,  and  orders  and  proceedings  in  tlie 
cause  arising  on  facts  either  admitted  by  the 
pleadings  or  stated  as  facts  in  the  decrees. 

2.  All  decrees  of  the  supreme  court  are  a 
finality,  and  cannot  be  reviewed,  except  for  aft- 
er-discovered evidence. 

3.  Where  a  question  has  been  adjudicated 
by  the  supreme  court  with  a  full  knowledge  of 
all  tne  facts,  the  adjudication  will  not  be  dis- 
turbed, though  it  is  apparently  erroneous. 

Appeal  from  circuit  court.  Orange  county. 

Proceedings  for  the  settlement  of  the  estate 
of  WllUam  Shepherd,  deceased.  James  Shep- 
herd and  Reynolds  Chapman  qualified  as  ex- 
ecutors of  said  Shepherd.  From  a  decree  in 
favor  o£  the  administrator  of  said  Chapman, 


1  Reported  by  F.  S.  Kirkpatrick,  Esq.,  of  the 
Lynchburg  bar. 


adminlatratoc  of  George  Shepherd  appenU 
Affirmed. 

W.  W.  Burgess,  G.  D.  Gray,  and  J.  W. 
Bell,  for  appellant.  Jas.  G.  Field  and  J.  G. 
Williams,  for  appdlee. 

KEITH,  P.  In  1849  a  chancery  suit  was 
Instituted  in  the  circuit  court  of  Orange  coun- 
ty by.  Lewis  B.  Williams,  administrator  c  t 
&.  of  George  Shepherd,  the  general  object  of 
which  was  the  settlement  of  the  estate  of 
which  William  Shepherd  had  died  possessed 
some  time  about  the  year  1825.  James  Shep- 
herd and  Reynolds  Chapman  qualified  as 
executors  of  the  will  of  William  Shepherd, 
deceased,  giving  separate  bonds  as  such,  and 
proceeded  to  administer  the  estate  At  the 
time  of  the  Institution  of  this  suit  Reynolds 
Chapman  had  died,  and  Thomas  T.  Slaughter 
and  John  M.  Chapman  had  qualified  as  his 
administrators,  giving  separate  bonds.  All 
the  necessary  parties  were  made  to  the  suit, 
including  the  administrators  of  Reynolds 
Chapman,  deceased,  and  when  the  case  was 
ready  for  a  hearing  all  proper  accounts  were 
ordered.  The  commissioner,  Mr.  Mtrray,  set- 
tled the  accoimts  of  both  Slaughter  and 
Chapman,  and  among  other  Items  passed 
upon  by  the  commissioner  Is  one  for  the 
sum  of  |2,4D0, '  which  Is  the  ground  of  con- 
tention in  the  present  controversy.  Among 
the  assets  which  came  Into  the  hands  of 
Slaughter  and  Chapman,  as  administrators 
of  Reynolds  Chapman,  was  a  claim  against 
Conway  C.  Macon  and  Ambrose  Madison  for 
a  large  sum.  This  claim  was  really  a  part 
of  the  estate  of  William  Shepherd,  deceased; 
and,  while  the  ftct  does  not  distinctly  ap- 
pear. It  may  be  Inferred  that  it  was  evi- 
denced by  bonds  or  notes  of  Macon  and 
Madison,  made  payable  to  James  Chapman 
and  Reynolds  Chapman,  executors  of  Wil- 
liam Shepherd,  deceased,  and  that  by  the 
death  of  James  Chapman,  Reynolds  Chap- 
man became  his  surviving  executor,  and  ut>- 
OD  bis  death  that  they  passed  into  the  hands 
of  his  administrators.  Certain  It  Is  that  the 
claim  was  duly  paid  over  to  the  administra- 
tors of  Reynolds  Chapman,  deceased,  in 
obedience  to  a  decree  of  the  circuit  co»irt 
of  Spottsylvania  county  rendered  at  its  May 
term,  1851.  On  page  15l  of  the  "Old  Rec- 
ord" the  amount  f3,7S7.85  was  charged  by 
the  commissioner  to  John  M.  Chapman,  and 
he  Is  credited  on  the  other  hand  with  cer- 
tain fees,  commissions,  and  costs  attending 
its  collection,  leaving  a  net  balance  against 
him  on  this  account  of  $3,430.97.  On  page 
79  of  the  "Old  Record"  occurs  the  following 
paragraph  In  the  cwnmlssioner's  report: 
"Your  commissioner  further  reiports  that  in 
the  year  1851  the  said  John  M.  Chapman, 
administrator  as  aforesaid,  let  bis  coadmin- 
istrator, Thomas  T.  Slaughter,  have  $2,400 
of  the  assets  of  the  estate  of  Reynolds  Chap- 
man, deceased,  which  came  to  his  (John  M. 
Chapman's)  hands.  Your  commissioBer,  how- 
ever, has  not  charged  tbis  sum  to  tbe  issid 
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Slanfhter,  but  has  to  the  said  Chapman, 
as  It  was  a  mere  loan  of  money  by  the  latter 
to  the  former."   This  report  -was  returned 
to  the  court,  fflvers  eiteeptlons  were  taken 
to  it,  but  none  affecting  the  question  uhder 
consideration;  and  it  came  before  the  court 
at  May  term,  1860,  when  part  of  the  ex- 
ceptions were  sustained,  others   overruled, 
and  the  report  sent  back  to  the  commission- 
er to  be  reformed.   H*  at  the  same  term 
returned  a  report  In   conformity  with  the 
views  of  the  court,  which  was  confirmed 
without  exception.     Prom  this  decree  an  ap- 
peal was  tak«i  to  this  court,  and  after  pend- 
ing bwe  until  1874  -waS  decided,  and  the  de- 
cree appealed  from  was.  In  every  i«rtlcular 
pertinent  to  the  Inquiry  now  before  us,  ap- 
proved and  affirmed.    When  the  case  went 
back  to  the  circuit  court  of  Orange  county, 
Murray  was  directed  to  restate  the  accounts 
In  those  respects  In  which  this  court  had 
found  them  to  Be  erroneous,  and  on  Febru- 
ary 1,  1875,  the  commissioner  filed  his  report. 
John  M.  Chapman  appeared  before  the  com- 
missions- and  represented  to  him  that  an  er- 
ror had  been  made  by  the  commissioner  tn 
bis  report  before  referred  to,  greatly  to  his 
prejudice,  in  ^miving  him  with  the  whole 
of  the  money  received  from  the  Madison- 
Macon    compromise;    that    in    very    truth 
Thomas  T.   Stanghter,  bis  coadnintstTator, 
had  i-eceived  $2,400  of  tbat  sum;  and  be  ex- 
hibited Slaughter's  bond  to  him  dated  Jan«- 
ary    25,    1864,    which   Is  an    ohttgadon   on 
Slangbter's  part  to  pay  Chapman,  or  those 
who  may  be  entitled  thereto,  as  creditors 
of  Keynolda  Cba)>roan,  deceased,  the  sum  of 
$2,400,  witb   interest  from   its   receipt   and 
thereby  to   save  Chapman   hamdeas.     The 
bond  recites  that  Chapman,  having  received 
moaey  from  tbe  suit  tn  Fredericksburg,  had 
immediately  turned  over,  by  his  (d>eck,  $2,- 
400   part  thereof  to  Slaughter,  and  that  he 
(Slanghto-)  should  have  been  charged  witii 
It  in  the  original  report  Instead  of  Ohapmaa. 
The  commissioner  seems  to  have  fdt  that  the 
decree  of  this  court,   under  which  be  was 
acting,   having  conflnned  the  report  as  to 
this  Item,  that  the  matter  had  passed  beyond 
ilia  control,  and  refers  to  Campbell  v.  Camp- 
bell, 22  Grat.  649,  as  autbortty  for  tbat  posi- 
tion.    He  made,   however,  alternate  state- 
ments upon  tbe  subject;  and  the  court  at  Its 
October  term,  1876,  entered  a  decree  which 
is  final  in  Its  character,  so  far  as  the  liability 
of  Tbomas  T.  Slaughter  and  John  M.  Chap- 
man is  concerned.    By  tbat  decree,  notwitb- 
ataxidlng  tbe  ta.ct  that  Slaughter  admitted 
his  liability  for  this  sum  of  $2,400  and  inter- 
est, and  though  both  be  and  Chapman  except- 
ed to  tbe  report  because  It  did  not  place  tbe 
liability   for   it  upon   Slaughter,    by  whom 
botb  agreed  it  should  in  Justice  be  borne, 
tbe  prinelpol  report  of  tbe  commissioner  was 
confirmed,   the   alternate  statements   which 
stood  as  exceptions  to  his  principal  report 
wore  overrule<l,  and  Chapman  was  required 
to  pay  a  sum  which  embraced  this  item  of 


$2,400,  and  Thomas  T.  Slaughter  was  relieved 
from  Its  payment  as  administrator.  The 
court  in  ttais  decree  continued  to  treat  it  as  a 
mere  loan  from  Chapman  to  Slaughter,— a 
private  transaction  between  them,— and,  In 
pursuance  of  this  view  of  the  matter,  gave 
Chapman  a  decree  against  Slaughter  for  the 
sum  of  $2,400,  with  Interest  from  the  29th  of 
May,  1852.  At  July  rules,  1876,  an  amended 
bill  was  filed,  the  object  of  which  was  to 
make  Thomas  Scott,  surety  on  the  adminis- 
tration bond  of  Thomas  T.  Slaughter,  and 
John  Willis,  surety  of  John  M.  Chapman, 
parties  defendant.  The  case  proceeded 
against  them,  and  at  October  term,  1890,  a 
decree  was  entered  declaring,  among  other 
things,  that  Thomas  Scott,  surety  as  afore- 
said, was  not  liable  for  this  sum  of  $2,400 
and  interest.  To  this  decree  a  bIH  of  review 
was  presented,  praying  that  the  decree  com- 
plained of  may  be  reviewed  and  reversed  for 
error  appartat  on  the  "face  of  the  record," 
and  for  after-discovered  evidence. 

I  cannot  think  that  the  first  grotmd  Is  se- 
riously relied  on.  There  Is  certainly  nothing 
upon  the  "face  of  the  record,"  In  the  sense 
In  which  that  term  is  used  In  this  connection, 
wWch  discloses  error.  We  are  confined  to 
the  consideration  of  what  appears  on  the  face 
of  th^  "decrees,  the  opinion  of  the  court,  or» 
ders  and  proceedings  in  tbe  cause,  arising 
on  facts  either  admitted  by  the  pleadings 
or  stated  as  facts  in  tbe  decrees  (or  opln> 
Ions  of  the  court);  and  the  evidence  tn  the 
case  cannot  be  locked  Into  In  order  to  show 
the  decrees  to  be  erroneous  In  the  statement 
of  the  facts."  Thomson  v.  Brooke,  76  Va. 
X90.  Now,  all  that  is  apparent  to  us  upon 
tbe  "face  ot  tSie  record"  was  equally  so  to 
this  court  when  the  decree  of  1874  was  ren- 
dered, and  It  is  well  settled  that  a  bill  of 
review  will  not  He  to  a  decree  of  this  court 
tor  errors  apparent  It  is  also  well  settled 
tbat  all  decrees  of  this  court  partake  of  the 
equality  of  finality,  and  that  an  Interlocutory 
decree  ot  this  court  can  no  more  be  reviewed 
tn  this  or  any  otiier  court  for  apparent  ei^ 
rors  than  could  a  final  decree.  A  bill  of  re- 
view, however,  does  He  to  a  decree  of  this 
court  upon  the  ground  of  after-discovered 
evidence.  It  is  material,  therefore,  to  in- 
quire what  evidence  has  been  before  the  cir- 
cuit court  of  the  county  of  Orange  and  the 
court  of  appeals  at  the  time  of  the  rendi- 
tion of  the  several  decrees  In  this  cause. 
When  Camniissk>ner  Murray  stated  tbe  orig- 
inal report  In  this  case,  heretofore  referred 
to,  all  the  parties  to  the  payment  of  the 
money  arising  from  the  compromise  against 
Macon  and  MadlBon  were  aUve.  John  M. 
Chapman  aad  Thamos  T.  Slaughter  wei« 
living,  and  were  parties  to  this  suit  Saun- 
dera,  the  administrator  de  bonis  non  of 
William  Sh^kherd,  deceased,  was  also  a  par- 
ty to  this  suit;  and  jeVM-bes  and  Marye, 
through  whom  this  money  was  paid,  were 
also  living  in  the  city  of  Fredericksburg, 
for  there  is  a  letter  in  the  "Old  Record" 
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from  them  at  page  290.  It  Is  hardly  neces- 
sary to  say  that  these  gentlemen,  who  are 
the  only  parties  to  the  transaction,  knew  all 
the  facts  attending  it  Indeed,  the  com- 
missioner's report  Is  conclusive  proof  that 
every  fact  material  to  the  proper  determina- 
tion of  the  relative  liability  of  .Tohn  M.  Chap- 
man and  Thomas  T.  Slaughter,  with  respect 
to  the  matter  of  the  controversy,  was  known 
to  the  commissioner,  and  is  substantially 
set  forth  In  bis  report  John  ^L  Chapman, 
with  full  knowledge  of  all  the  facts,  and 
the  parties  interested  as  distributees  with 
knowledge,  or  the  means  of  knowledge,  with- 
in their  reach,  deliberately  stood  by  and  per- 
mitted this  account  to  be  disposed  of  by 
the  court  and  that  decree  to  be  affirmed  in 
this  particular  in  this  court  without  one 
word  of  objection.  Such  conduct  Is  only 
explicable  upon  the  hypothesis  that  it  was 
In  1860  a  matter  wholly  immaterial  to  those 
Interested  In  the  distribution  of  the  fund 
whether  the  liability  to  them  was  imposed 
upon  Slaughter  or  Chapman,  one  or  both,  as 
either  was  doubtless  considered  amply  able 
to  meet  the  obligations.  The  same  considera- 
tion actuated  John  M.  Chapman,  but  in 
1864  he  was  aroused  to  the  consciousness  of 
his  danger,  and  in  the  hope  of  averting  it 
took  a  bond  from  Slaughter,  which  sets  out 
the  whole  matter  fully  and  frankly.  The  evi- 
dence particularly  relied  upon  as  after  dis- 
fuvei'ed  is  found  In  the  following  paper: 

"I,  Thos.  T.  Slaughter,  do  make  the  follow- 
ing statement  to  be  used  by  Commissioner 
Murray  as  evidence  In  the  statements  of  the 
accounts  before  him  In  the  suit  of  Shepherd's 
Administrator  v.  Chapman's  Administrator 
and  others:  'In  the  year  1851,  I,  as  the  ad- 
ministrator of  Reynolds  Chapman,  received 
a  sum  of  money  ($2,400.00),  and  placed  the 
sum  as  a  charge  to  myself  on  my  books,  and 
am  now  due  the  same,  with  Interest  from 
the  date  of  its  receipt  and  should  be  char- 
ged therewith  as  such  administrator.  Said 
money  was  i-ecelved  from  John  Lk  Maiye 
and  John  M.  Forbes  under  a  decree  of  the 
circuit  court  sitting  in  Fredericksburg  In 
the  suit  of  Madison  and  Macon  v.  James 
Shepherd  and  Reynolds  Chapman,  Bx'rs  of 
Wm.  Shepherd,  Deceased.' 

"Shepherd's  Adm'r  et  al.  v.  Chapman's 
Adm'r.  et  aL  [Page  55:]  The  date  of  said 
receipt  of  money,  being  shown  by  referring 
to  the  record  in  tlie  suit  of  Shepherd's  Ad- 
ministrators V.  Chapman's  Administrator 
and  others.  Is  of  July  17,  1851.  Ths.  T. 
Slaughter,  Administrator  of  R.  Chapman,  De- 
ceased.   April  18,   1876." 

"Orange  County— to  wit:  This  day  Thos. 
T.  Slaughter  personally  appeared  before  me, 
and  made  oath  that  the  above  statement  is 
true  to  the  best  of  his  knowledge  and  belief. 
Witness  my  hand  this  18th  day  of  April, 
1876.  Richard  Chapman,  Commissioner  Chan- 
cery, Omnge  County  Court." 

It  appears  by  the  affidavit  of  Judge  John 
W.  Bell  and  W.  W.  Burgess  that  they  knew 


nothing  of  this  paper  until  November,  1890, 
when  it  was  found  in  the  records  of  this 
i»use,  which  are  very  voluminous.  Of 
course  their  statements  are  conclusive  as  to 
all  matters  set  out  In  their  affidavit  but  the 
affidavit  seems  to  me  to  be  wholly  insuffi- 
cient when  examined  by  the  light  whicb 
this  record  affords.  Upon  its  face  the  affi- 
davit of  Thomas  T.  Slaughter  appears  to 
have  been  sworn  to  before  Richard  Chap- 
man, a  commissioner  in  chancery  of  Orange 
county,  as  early  as  the  18th  of  April,  1ST6, 
and  it  introduces  into  the  record  no  fact  not 
fully  known  from  the  beginning.  Commis- 
sioner Murray,  and  all  the  parties  in  inter- 
est knew  every  fact  attending  this  transac- 
tion from  Its  Inception,  for  they  are  spread 
at  large  upon  the  face  of  the  commissioner's 
first  report;  not  the  details  of  it  it  is  true, 
but  enough  to  have  warranted,  indeed.  In 
my  opinion,  to  have  required,  the  court  to 
hold  Thomas  T.  Slaughter  primarily  respon- 
sible as  between  himself  and  John  M.  Cliai>- 
man  for  the  sum  received  by  him.  The 
statement,  therefore,  relied  upon  for  the  bill 
of  review  is  not  after-discovered  evidence, 
and,  at  best  la  merely  cumulative  in  proof 
of  facts  as  to  the  existence  of  which  the 
record  contains  overwhelming  evidence. 

The  decree  of  the.  court  of  appeals  was  ren- 
dered more  than  20  years  ago.  It  disposes 
of  this  precise  point  It  then  became  res 
adjudicata.  It  was  again  considered  by  the 
commissioner,  and  his  report  brought  to  the 
attention  of  the  court  on  this  very  point  by 
exceptions,  and  those  exceptions  were  pass- 
ed upon  by  the  decree  of  the  circuit  court  of 
Orange  rendered  October  5,  1876.  That 
court,  as  we  have  seen,  approved  the  report 
of  the  commissioner,  and  established  the  lia- 
bility of  John  M.  Chapman  and  Thomas  T. 
Slaughter  in  accordance  therewith;  and  1 
repeat  that  every  fact  material  to  this  In- 
quiry was  known,  or  the  means  of  knowl- 
edge were  within  the  reach  of  every  person 
concerned  in  It  from  1851,  at  every  stage  of 
tills  litigation,  in  the  office  of  the  commis- 
sioner, and  in  the  courts,  down  to  the  time 
when  the  final  decree  was  entered,  October 
5,  1870.  From  that  decree  no  appeal  was 
taken;  no  bill  of  review  was  ever  filed.  It 
exonerated  Thomas  T.  Slaughter,  the  prin- 
cipal, from  liability  for  this  debt  as  admin- 
istrator. It  established,  beyond  the  reach  of 
further  question  or  controversy,  that  the 
transaction  between  himself  and  John  M. 
Chapman,  by  which  $2,400  of  the  assets  of 
the  estate  of  William  Shepherd  were  luild  to 
Thomas  T.  Slaughter,  was,  in  the  langua^re 
of  the  commissioner,  "a  mere  private  trans- 
action between  them."  The  last  decree  en- 
tered in  this  cause  on  the  6tb  day  of  October, 
1890,  upon  the  amended  bill,  does  not  change 
in  any  respect  the  decree  of  October  5,  1870. 
It  overrules  the  demurrer  of  Thomas  Scott's 
administrator  to  the  amended  bill;  estab- 
lishes his  liability  for  the  sum  of  $1,587.78. 
the  amount  found  due  by  Thomas  T.  Slangl) 
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ter  by  the  decree  of  October  5, 1870;  and  ex- 
onerates the  estate  of  the  snrety  from  any 
liability  by  Thomas  T.  Slaughter  on  account 
of  the  decree  fOr  12,400  and  interest  in  favor 
of  John  If.  Chapman  against  said  Slaughter. 
How  conld  the  court  have  done  otherwise? 
The  case  for  40  years  baa  proceeded  before 
the  circuit  court,  and  In  the  court  of  appeals, 
upon  the  tbeory  that  Slaughter  was  not  lia- 
ble, as  administrator,  for  the  sum  of  $2,400, 
and  it  would  have  been  extraordinary  to 
have  held  the  surety  to  be  responsible  for 
the  default  of  his  principal,  wtaen  the  prin- 
cipal himself  had  been  fully  acquitted  and 
absolved.  We  are  therefore  of  opinion  that 
the  decree  of  the  circuit  court  of  Orange 
coanty  refusing  leave  to  file  a  bill  of  review, 
and  the  decree  of  that  court  rendered  Octo- 
ber 6, 1800,  must  be  afflrmad. 


MILLER  V.  MILLMVS  BX'R.i 

(Supreme  Court  of  Appeali  of  Virginia.    Bfarch 

28.1896.) 

PaoMiSB  TO  Make  Wil,i/— Evidbhob-^pdioiai. 
Sale— Pabtiss. 

1.  A  court  of  equity  will  require  the  most 
convincing  proof  to  sustain  a  claim  tliot  de- 
feased agreed  to  make  a  will  in  favor  of  claim- 
ant, when  he,  in  fact,  did  not  do  so. 

2.  In  a  snit  to  sell  certain  land,  the  bene- 
ficiary in  a  deed  of  tmat  upon  the  same,  died 
a  f ter  the  appeal  was  perfected.  The  trustee  in 
■aid  deed  was  made  a  party,  and  all  parties 
were  before  the  court  to  enable  it  to  diatribate 
the  proceeds  of  said  sale  except  aa  above  men- 
tioned. Held,  that  the  failure  to  make  the  ex- 
^■ntor  of  said  beneficiary  a  party  was  not  error. 

Appeal  from  circuit  court,  Frederick  county. 

Proceeding  by  Maggie  C.  Miller,  executrix, 
^nd  Robert  W.  Miller,  executor,  of  Thomas  M. 
Miller,  deceased,  against  .Toseph  A.  Miller  to 
enforce  a  land  bond.  Judgment  for  com- 
plainants, and  defendant  appeals.    Affirmed. 

Harrison  &  Byrd  and  Robt.  M.  Ward, 
for  appellant.    Holmes  Conrad,  for  appellees. 

HARRISON,  J.  Dr.  Thomas  M.  Miller 
died,  leaving  a  last  will  and  testament,  dated 
October  10,  1878,  by  which  he  gave  his  wife, 
Maggie  C.  Miller,  bis  personal  estate  abso- 
lutely, and  bis  real  estate  for  life,  with  re- 
mainder In  the  real  estate,  to  be  divided 
equally  among  his  three  brothers  or  their 
chUdren,  and  appointed  his  brother,  R.  W. 
Miller,  executor  of  said  will.  By  a  codicil 
dated  April  14,  1879,  be  conflrmed  the  will, 
and  appointed  his  wife,  Maggie  0.  Miller,  as 
executrix.  On  the  3d  day  of  February,  1800, 
this  will  was  admitted  to  probate  hi  the  coim- 
ty  court  of  Frederick  county,  and  admin- 
istmtlon  granted  with  the  will  annexed  to 
Maiigle  C.  Miller  and  Robert  W.  Miller,  the 
executrix  and  executor  named  therein. 
Among  other  assets  which  came  to  the  hands 
of  these  representatives  was  the  following 
bond: 

I  Reported  by  F.  S.  Kh-kpatrick,  Ifisq.,  of  the 
I..ynchburK  bar. 


"$3,131.85.    One  day  after I  promise 

and  bind  myself  to  pay  to  Ihidley  L.  Miller  the 
sum  of  thirty-one  hundred  and  thirty-one  dol- 
lars and  eighty-five  cents,  for  value  received. 
This  is  the  balance  due  Dudley  L.  Miller  on 
the  farm  purchased  of  him.  This  land  bond 
is  secured  in  the  deed,  and  bears  six  per 
cent,  per  annum  from  date  until  paid.  Wit- 
ness my  hand  and  seal  this  2d  day  of  No- 
vember, 1880. 

"[Signed]  J.  A.  Miller.     [Seal.]" 

Indorsed  as  follows: 

"I  this  day  assign  the  within  land  bond 
to  Thomas  M.  Miller  for  value  received,  Nov. 
6th,  1880. 

"[Signed]  D.  L.  Miller." 

Said  bond  has  several  otber  indorsements 
thereon,  which  acknowledge  the  payment  of 
Interest  to  April  1,  1884.  This  bond  is  se- 
cured by  vendw'a  lien  (reseryed)  In  a  deed 
from  Dudley  L.  Miller,  dated  November  2, 
1880,  conveying  to  Joseph  A.  Miller  a  tract 
of  land  containing  atx)ut  635  acres,  lying  in 
the  county  of  Frederick,  subject,  however,  to 
the  lien  of  a  certain  trust  deed  upon  the 
same  tract,  executed  by  the  grantor,  Dudley 
L.  MUler,  to  WllUam  Byrd,  trustee,  dated 
October  13,  1873,  to  secure  the  payment  of  a 
bond  of  said  Dudley  L.  MlUer  and  Robert 
W.  Miller,  payable  to  Emily  Funsten,  for 
$4,424  This  debt  due  to  EmUy  Funsten  was 
also  assumed  by  Joseph  A.  Miller,  the  jHir- 
chaser  of  said  land,  as  part  of  the  price  to  be 
paid  therefor. 

The  personal  r^resentatives  of  Thomas  M. 
Miller,  deceased,  filed  their  biU  in  the  cii> 
cult  court  of  Frederick  county  to  enforce  the 
payment  of  this  land  bond,  charging  that  the 
principal,  with  a  large  amount  of  accrued  in- 
terest, was  long  since  due  and  unpaid.  The 
complainants  also  set  forth  the  prior  deed 
of  trust  debt  due  to  Emily  Funsten,  and  pray 
that  there  may  be  an  ascertainment  of  the 
liens,  and  a  decree  for  the  sale  of  the  land  to 
satisfy  the  same. 

Joseph  A.  Miller,  the  owner  of  the  land, 
Dudley  M.  Miller,  the  assignor  of  the  bond 
to  Thomas  M.  Miller,  Emily  Funsten,  the 
beneficiary  onder  the  prior  deed  of  trust,  and 
William  Byrd,  the  trustee  in  said  deed  of 
trust,  are  made  parties  defendant  to  this  suit, 
answers  under  oath  being  waived. 

To  this  bill  Joseph  A.  MiUer  files  his  de- 
murrer and  answer,  which  answer  is  treated 
as  a  cross  bill,  in  which  he  admits  the  gener- 
al allegations  of  the  bill  to  be  true,  but,  as 
matter  of  defense  and  aet-off  against  the  bond 
sued  on,  respondent  avers  that  In  the  lifetime 
of  his  father,  Thomas  O.  Miller,  respondent, 
and  bis  three  brothers,  Robert  W.  Miller, 
Dudley  L.  Miller,  and  Thomas  M.  Miller,  and 
his  father,  had  an  understanding  in  regard 
to  the  division  of  their  father's  estate,  among 
themdelvea,  by  which  it  was  agreed  that 
$4,000  should  be  paid  respondent  Joseph  A. 
Miller,  which  would  be  In  full  of  bis  entire 
interest  as  heir  in  the  estate  of  his  fatliur, 
and  that  $2,000  should  be  paid  Thomas  )I. 
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Miller,  which  would  be  in  full  of  his  entire 
interest  aa  heir  in  the  estate  of  his  father; 
tliat  Dudley  L.  Miller  and  Robert  W.  Miller 
were  to  pay  these  sums  to  Joseph  and  Thom- 
as, respectively,  when  they  would  be  entitled 
to  the  father's  entire  estate;  that  Dudley  and 
Robert  did  pay  respondent  his  $4,000,  and 
executed  their  bonds  to  Thomas  for  his  $2,- 
000,  which  bonds  were  not  to  be  paid  until 
tlieir  father  died;  that  when  the  father  died 
they  did  pay  Xhomafi  M.  Miller  the  $2,000  due 
him.  Respondent  further  avers  that  Tbomns 
M.  Miller  agreed  that  in  consideration  of  this 
disposition  of  bis  father's  estate  he  (Thomas) 
would  leave  a  will,  giving  to  his  three  broth* 
ers  $6,000,  which  sum  represented  the  entire 
amount  he  had  received  (Including  the  $2,- 
000),  by  way  of  advancement  or  otherwise, 
as  one  of  the  heirs  of  hla  father.  Respond- 
ent flies  with  his  answ^  and  cross  bill  four 
exliibits,  whic£  he  says  relate  to  this  alleged 
verbal  understanding.  Those  exhibits  art 
as  follows: 

Exhibit  1. 

"Know  all  men  by  these  presents  that  I, 
Thomas  0.  Miller,  of  this  county  of  Frederick, 
state  of  yitstnla,  acknowledge,  confess,  and 
declare  the  sum  of  four  thousand  dollars 
($4,000.00),  paid  by  R.  W.  and  D.  L.  Miller, 
my  sons,  to  J.  A.  Miller,  paid  on  the  mom 
from  the  receipt  given  to  him  by  said  R.  W. 
and  D.  L.  Miller,  is  the  full  and  equitable 
amount  due  him,  with  the  several  amounts 
paid  or  caused  to  be  paid,  theretofore  is  the 
full  amount  due  him  as  an  heir  of  my  estate. 
And  I  further  declare,  in  order  to  more  fully 
protect  my  sons  R.  W.  and  D.  L.  Miller,  that 
any  will  or  declaration  conflicting  with  this 
acknowledgment  made  by  me  hereafter  to  be 
null  and  void.  In  witness  whei-eof  to  the 
within  I  set  my  hand  and  seal  this  7th  of 
Feb.,  18T8.    Thomas  C.  Miller.    [Seal.]" 

Exhibit  2. 

"Know  all  men  by  these  presents,  that  I, 
Thomas  C.  Miller  of  the  county  of  Frederick, 
state  of  Virginia,  acknowledge,  confess,  and 
declare  ttiat  the  bond  (held  by  my  son  Thos. 
M.  Miller,  payable  at  my  death,  of  the  sum  of 
$2,000.00)  two  thousand  dollars  Is  the  full 
amoimt  due  him  as  an  heir  of  my  estate, 
personal  and  real.  And  I  further  declare,  in 
order  to  more  fully  protect  my  sons  R.  W. 
and  D.  L.  Miller,  that  any  will  or  declaration 
conflicting  with  this  acknowledgment  made 
by  me  hereafter  is  null  and  void.  Feb.  9, 
1ST9.     TJiomas  O.  MiUer.     [Seal.]" 

Exhibit  3. 

"Received  of  D.  L.  Miller  one  thousand  dol- 
lars, the  whole  amount  due  me  (from  him)  as 
heir  of  my  father,  T.  C.  Miller's  estate  (de- 
ceased), as  per  agreement  dated  Feb.  9th, 
IS79L     Feb.  6th,  1889.     Thomas  M.  Miller." 

Exhibit  4. 

"Received  of  R.  W.  Miller  one  thousand 
dollars,  the  whole  amount  due  me  (from  him) 


as  heir  of  my  father  T.  C.  Miller's  estate 
(dec'd),  as  per  agreement  dated  Feb.  9,  18TU. 
Feb.  6th,  1889." 

Respondent  further  alleges  that  be  bad  ac- 
quired from  his  two  brothers,  Dudley  aud 
Robert,  their  intvest  in  this  datm  against 
Thomas,  and  asks  that  the  amount  doe  from 
Thomas  on  this  account,  wtth  interest,  shonld 
be  ascertained,  and  so  much  thereof  u  might 
be  necessary  applied  to  the  payment  of  the 
bond  sued  oo  by  the  personal  ronresentatives 
of  Thomas  M.  Miller,  and  the  balance  be  de- 
creed to  be  paid  to  respondoit 

To  this  answer,  treated  as  a  cross  bUl,  Mag- 
gie O.  Miller,  ezecntrbc  of  Thomas  M.  Miller, 
and  omiplainant  in  the  original  Mil,  pleads, 
demurs,  and  answers,  denying  all  the  allega- 
tions of  said  cross  bill,  and  especially  the  al- 
legation that  Thomas  M.  Miller  agreed  to  give 
his  brothers  $6,000,  or  any  other  sum  of  mon- 
ey, at  his  death,  and  calls  for  full,  clear,  and 
positive  proof  of  any  such  agreement  The 
cause  was  referMS  to  a  commissioner,  who 
took  the  eridence  offered  in  support  of  this 
alleged  agreement,  and  made  a  report  ascer- 
taining that  the  deed  of  trust  lien  in  favor 
of  Emily  Funsten,  and  the  vendor's  lien  in 
favor  of  Thomas  M.  Millar's  estate,  were  out- 
standing unpaid  charges  upon  the  farm  of 
the  defendant  Joseph  A.  Miller;  and  that  no 
valid  set-off  existed  in  favor  of  Joseph  A. 
Miller  against  the  bond  held  by  the  personal 
representatives  of  Thomas  M.  MiUer.  The 
defendant  excepted  to  this  report,  and  on  the 
21st  day  of  November,  1892,  the  court  en- 
tered a  decree  which  declared  that  the  claim 
set  up  by  Joseph  A.  MiUer,  the  defendant  in 
his  answer,  was  not  austahied  by  the  proofs, 
rejected  the  same,  overruled  the  exceptions 
taken  to  the  commissioner's  report,  confirmed* 
the  said  report,  and  decreed  a  sale  of  the 
farm  for  the  satisfaction  of  the  two  liens  re- 
ported. From  this  decree  an  appeal  was  al- 
lowed to  this  court 

The  four  exhibits  filed  with  the  answer  of 
the  defendant  Joseph  A.  Miller  would  seem 
to  Indicate  that  Thomas  C.  Miller  and  bis 
four  sons  did '  agree  upon  a  divisicm  of  the 
former's  estate  among  the  sons.  The  chief 
object  appears  to  have  been  to  secure  an 
equal  division  of  the  estate.  The  agree- 
ment of  the  father  set  forth  in  Exhibits  1  and 
2  is  practically  observed  by  him  In  two  wills 
subsequently  made,  which  are  filed  in  the 
record.  The  first  is  dated  December  7,  1880, 
in  which  he  gives  his  entire  estate  to  his 
two  sons,  Dudley  and  Robert,  and  says  he 
has  given  his  other  two  sons,  Joseph  and 
Thomas,  what  he  believes  Is  their  just  and 
equitable  share  of  his  estate.  The  second 
will  is  dated  September  11,  1884.  It  re- 
vokes the  first,  aud  disposes  of  the  estate 
exactly  as  in  the  first  will,  »cept  that  It 
gives  Dr.  Thomas  M.  Miller  $1,200,  and 
makes  it  a  charge  on  the  estate;  and  says 
that  Dudley  and  Robert  are  each  to  pay  one- 
half  of  the  legacy  to  "Thomas;  and  further 
says:    "1  have  already   advanced  my    son 
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Joseph  A.  MlUer  mare  than  his  full  share  In 
my  estate,  and  on  that  accomtt  I  do  not  now 
deriae  or  bequeath  him  anythincr."  Dudley 
Miller  In  hia  deposition  explains  this  $1,200 
legacy  to  Thomas,  by  saying  that  his  father 
ranie  to  the  condoslMi  that  the  12,000  be  and 
Robert  had  agreed  fo  i>ay  to  Thomas  was 
more  tban  hia  share  of  the  estate,  and  that 
bis  father  intended  by  this  legacy  to  cnt  the 
amonnt  down  to  $1,200,  but  that  the  $2,000 
for  which  they  had  executed  their  bonds 
was  paid  as  agreed  np<»i. 

It  wonld  seem  probable  that,  if  the  father 
bad  heea  a  party  to  an  agreement  by  which 
his  son  Thomas  was  to  make  a  will,  learing 
to  his  three  brothers  $0,000,  all  that  had  been 
advanced  Um  by  his  father,  he  wonld  have 
at  least  referred  to  it  when  making  a  wUl 
disposing  of  his  property;  and  yet  neither  in 
ttie  wiUa  of  Thomas  C.  Miller  nor  in  the  ex.- 
hibits  filed  with  reapondent's  answer  is  there 
one  word  to  indicate  the  slightest  eridenco 
of  an  agreement  on  the  psjrt  of  Thomaa  M. 
Miller  to  leave  in  ills  will  this  or  any  other 
sum  to  his  brothen.  There  is  no  mention  of 
or  reference  to  any  such  subject  The  only 
other  eridenoe  offered  in  support  of  this 
claim  of  set-off  is  the  testimony  of  Dudley  L. 
MUIer  and  Iiol>ert  W.  MiUer.  Their  evi- 
dence wus  excepted  to  upon  the  ground  that 
Thomas  M.  MlUer,  one  of  the  parties  to  the 
alleged  contract,  being  dead,  rendered  them 
incompetent.  In  order  to  qualify  themselves, 
tliey  made  a  gift  of  their  Interest  in  this  al- 
iPKcd  contract  to  their  brother  Joseph  A. 
Miller.  It  was  still  Insisted  that  they  were 
liable  as  asalgnoi's  and  for  costs.  Joseph  A. 
Miller  then  gave  them  a  release  from  lia- 
bility, by  way  of  recourse  or  otherwise,  on 
account  of  said  transfer  and  assignment. 
A  great  many  authorities  are  referred  to  on 
the  question  at  the  competency  of  these  wlt- 
nes-ses.  In  the  view,  however,  taken  by  the 
court  of  this  case,  it  is  uunecessai-y  to  con- 
sider said  authorities,  or  to  pass  upon  that 
question;  the  court  being  of  opiniMi  that 
said  evidence  is  wholly  Insufiicient  to  sustain 
tlie  claim  set  up  by  the  defendant  Jofi<>ph  A. 
Miller. 

The  witness  Dudley  L.  MiUer,  in  answer  to 
foui'tb  question  on  cross-examination,  says: 
"When  the  agreement  was  ratiHed,  Robert, 
Joseph,  and  myself  were  present;  Thomas 
was  not"  In  answer  to  another  question, 
be  says:  "I  said  the  debt  held  by  Thomas 
M.  Miller  is  a  Just  debt,  and  Joseph  ought  ^o 
pay  it,  and  I  wy  so  yet."  In  answer  to  an- 
other question,  witness  says:  "I  may  have 
said  that  Thomas  had  a  right  to  will  his 
property  as  he  :hose." 

The  witness  Robert  W.  Miller  Is  shown  not 
to  be  reliable^  because  it  appears  from  the 
evidence  of  bis  family  physician,  introduced 
by  the  defendant,  that  be  is  a  i>erson  of  un- 
sound mind.  His  testimony  does  not,  how- 
ever, strengthen  appellant's  claims,  but  rath- 
er weakens  It. 
The  debt  asserted  by  the  personal  i-eprc- 


sentativea  of  Thomas  M.  lilller  is  not  de- 
nied. The  dalm  of  set-off  relied  upon  by  the 
ai«>ellant  is  sapported  by  evidenoe  too  sligtit 
for  serious  ccmsideration.  There  la  not  a 
word  to  be  found  suggesting  a  reason  why 
Thomaa  M.  Miller  should  have  agreed  to  give 
his  brothers  $6,000  by  bis  will,— a  sum  con- 
stituting the  bulk  of  his  estate,  as  appears 
from  the  record.  There  appears  to  have 
been  no  consideration  for  such  a  promiiie. 
The  division  of  the  father's  estate  appears  to 
have  been  an  equal  erne  among  his  sons,  and 
the  pretoislon  now  set  up  by  the  appellant 
Is  without  merit  and  without  proof  to  sup- 
port it  ^It  is  a  serious  matter,  when  a  man 
dies,  for  a  claimant  to  come  forward,  and 
demand  the  estate,  upon  the/ground  that  de- 
ceased bad  in  his  lifetime  verbally  promised 
or  agreed  to  make  a  will  givhag  his  estate  t» 
said  claimant  and  that  too,  in  the  face  of  a 
will  which  has  given  it  to  some  one  else. 
Such  a  claim  naturally  excites  surprise,  and 
a  court  of  equity  will  always  require  the 
clearest  and  most  convincing  proof  to  sus- 
tain such  a  claim.  Otherwise  disappointed 
legatees  could  easily  deprive  the  natural  and 
chosen  objects  of  a  testator's  boun^  of  the 
benefits  he  had  seen  fit  to  bestow^ 

Since  this  appeal  was  perfened,  Emily 
Funsten,  one  of  the  defendants  in  the  oiigi- 
nal  suit  has  died,  and  Robert  M.  Ward  has 
qualified  as  her  executor.  It  is  insisted  on 
behalf  of  this  executor  that  the  decree  ap- 
pealed from  Is  erroneous,  becanse  the  nec- 
essary parties  have  not  been  made  to  the 
suit  It  appears  that  Joseph  A.  Miller,  the 
owner  of  the  land  decreed  to  be  sold,  Dudley 
li.  Miller,  the  assignor  of  the  bond  to  Thomas 
M.  Miller,  William  Byrd,  the  trustee  In  the 
deed  securing  the  debt  to  Emily  Funsten, 
and  said  Emily  Funsten,  are  all  made  par- 
ties defendant;  and,  so  far  as  it  appears 
from  this  record,  tbese  are  all  the  parties 
necessai7  to  the  suit  It  enables  the  court 
to  make  a  complete  title  to  the  land  when 
sold,  and  to  distribute  the  proceeds  to  the 
parties  entitled  thereto. 

For  the  foregoing  reasons  the  court  is  of 
opinion  that  there  Is  no  error  in  the  decree- 
complained  of,  and  it  must  be  affirmed. 


LBNNIG'S  BX'RS  v.  WHITE  et  al. 

(Snpreme  Court  of  Appeals  of  Virginia.    April 

4.  1893.) 

On  rehearing.     Affirmed. 

For  opinion  on  appeal,  see  20  S.  B.  8S1. 

Conrad  &  Conrad  and  Holmes  Conrad,  for 
appellants.  John  E.  Holler  and  R.  Taylor 
Scott  for  appellees. 

KEITH,  P.  At  the  November  term,  1894, 
of  this  court  a  decree  was  entered  in  this 
cause,  and  a  petition  for  rehearing  was  filed, 
which  petition  being  presented  to  the  Honor- 
able Drury  Hlnton,  he,  on  the  2Cth  day  of 
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December,  1894,  Indorsed  thereon  that,  in  his 
opinion,  a  rehearing  shoold  be  granted,  he 
being  one  of  the  Judges  who  had  beard  and 
decided  the  case,  and  had  united  in  render- 
ing the  decree.  Upon  this  certificate  a  re- 
hearing was  awarded  by  the  court  at  Ita 
Januai7  term,  and  the  cause  was  restored  to 
the  privileged  docket,  and  was  again  argued 
during  the  present  term. 

We  are  of  opinion  that  the  decision  of  this 
court  at  its  November  term,  reversing  the 
decree  of  the  circuit  court  of  Rockingham, 
WHS  correct,  and  we  therefore  direct  that  It 
be  now  entered  as  a  final  decree  of  this 
court 

While  we  accept  the  conclusions  of  the 
court  as  expressed  at  its  November  term 
aforesaid  in  the  opinion  of  Judge  Richard- 
son, which  will  be  found  in  20  8.  B.  831,  we 
do  not  wish  to  be  understood  as  altogether 
concurring  in  all  the  views  which  he  presents 
upon  the  several  matters  of  law  and  (act 
discussed  by  him. 


MORRISON  V.  WILKINSON. 
(Supreme  Court  of  Appeals  of  Virginia.    April 
4,  1895.) 
On  rehearing.    Affirmed. 
For  opinion  on  appeal,  see  17  S.  E.  "i^. 

Pollard  &  Sands,  T.  H.  Edwards,  and  0. 
Ij.  Morrison,  for  appellant  H.  I.  Lewis,  W. 
R.  Aylett  and  Isaac  Dlggs,  for  appellee. 

KEITH,  P.  This  cause  was  decided  at  the 
June  tei-m,  1893,  of  this  court  at  Wythe- 
vUie,  Judge  Fauntleroy  delivering  the  opin- 
ion. At  that  time  a  rehearing  was  allowed, 
and  the  cause  was  again  argued  and  submit- 
ted at  the  present  term.  17  S.  B.  787.  With- 
out concurring  in  the  opinion  referred  to,  we 
think  the  conclusion  reached  is  in  accord- 
ance with  the  law  and  the  evidence,  and  a 
•lecree  will  now  be  entered  affirming  the  de- 
cree of  the  circuit  court  of  King  William 
county. 


HOOVER  V.  BUCK.1 

iSnpreme  Court  of  Appeals  of  Virginia.    March 

28,  1895.) 

SpEciric  Pbrpobmaxob. 

Specific  performance  of  a  contract  for 
the  sale  of  reni  estate  will  be  decreed  when  the 
contract  is  valid,  unobjectionable  in  character, 
and  capable  of  being  enforced. 

Appeal  from  circuit  court  Rockingham 
county. 

Bill  by  Elliott  M.  Buck  against  S.  L.  Hoover 
for  specific  performance.  From  a  decree  for 
plaintiff,  defendant  appeals.     Affirmed. 

Conrad  &  Conrad,  for  appellant  Strayer 
&  Liggett,  for  appellee. 

1  Reported  by  F.  8.  Kirkpatrick,  Esq.,  of  the 
Lynchburg  bar. 


KEITH.  P.  Elliott  M.  Budc  filed  a  bUl  in 
the  circuit  court  of  w/vfcingham  county  al- 
leging that  he  had  sold  a  certain  lot  otland. 
situated  in  the  town  of  Waynesboro,  Augusta 
county,  Va.,  to  one  8.  L.  Hoover,  on  the  27Ui 
of  August,  1890,  for  the  sum  of  $1,000,  pay- 
able one-third  In  cash  apd  the  residue  In  two 
equal  paymaits,  with  interest  thereon;  be 
(the  plahatiff)  to  execute  to  Hoover  a  deed, 
and  Hoover  to  secure  the  unpaid  purchase 
money  by  a  deed  of  trust  Plaintiff  states 
that  he  performed  fully  hla  port  of  the  con- 
tract by  executing  the  deed  as  agreed  upon. 
and  delivering  the  same  to  D.  L.  Henklc,  to 
be  by  him  delivered  to  Hoover,  the  defendant 
upon  Hoover's  executing  the  deed  of  trust 
provided  for,  and  delivering  the  same  to  Hen- 
kle  or  the  plaintiff,  and  at  the  same  time  mak- 
ing the  cash  payment  provided  for  in  the  con- 
tract of  purchase.  The  bill  states  further  that 
the  deed,  bonds,  and  deed  of  trust  were  exe- 
cuted in  conformity  with  this  agreement  and 
were  placed  in  the  hands  of  Henkle,  but  that 
the  cash  payment  was  not  made.  It  appears 
from  the  bill  that  the  bonds  and  deed  of  trust 
have  been  lost,  and  that  Hoovor  has  been 
called  upon  to  perform  his  part  of  the  con- 
tract, by  paying  the  cash  payment  and  ex- 
ecuting new  t>onds  and  deed  of  trust  in  the 
place  of  those  lost.  A  new  deed  of  convey- 
ance having  lieen  tendered  by  the  plaintiff 
for  the  lot  of  land.  Hoover  refused,  and  still 
refuses,  to  perform  his  contract  or  to  execute 
such  new  bonds  or  deed  of  trust  The  plain- 
tiff tenders  with  his  bill  a  deed  for  the  lot 
sold  to  S.  L.  Hoover,  and  prays  that  S.  L. 
Hoover  and  D.  S.  Henkle  may  be  made  de- 
fendants to  the  bill,  and  that  Hoover  shall 
be  required  to  specifically  perform  his  cou- 
tract  and  to  pay  the  amount  of  his  purchasf 
money,  with  Interest  from  the  27th  of  Au- 
gust, 1890,— the  whole  of  it  being  due  at  tho 
filing  of  the  bill,— and  that  the  bonds  and 
deed  of  trust  may  be  set  up;  for  the  salo 
of  the  real  estate;  and  for  general  relief. 
Hoover  answered  the  bill,  and  denied  every 
material  averment,  and  thereupon  deposition:? 
were  taken  by  the  plaintiff  and  defendant 
and  the  case  came  on  to  be  heard  before  the 
circuit  court  of  Rockingham;  and  that  court, 
after  due  consideration,  being  of  opinion  that 
the  contract  set  out  in  the  bill  was  establish- 
ed by  the  evidence,  and  that  the  plaintiff  was 
entitled  to  have  the  same  specifically  execut- 
e|^,  decreed  that  the  complainant  recover  of 
the  defendant  S.  L.  Hoover,  $1,000,  with  in- 
terest from  the  27th  of  September,  1890.  an.) 
his  costs,  and  providing  for  the  sale  of  the 
lot  mentioned  in  the  bill  tmless  the  suin 
decreed,  with  interest  should  be  paid  within 
GO  days.  To  this  decree  a  supersedeas  was 
allowed  by  one  of  the  Judges  of  this  court. 

We  are  of  opinion  that  the  evidence  esta1»- 
lishes  the  contract  set  out  In  the  bill,  an;I 
It  appearing  that  the  plaintiff  has  at  all  times 
been  ready  to  execute  the  contract  upon  b!» 
part,  and  has  been  prompt  in  asserting  bis 
rights,  and  that  the  remedy  at  law  would 
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not  be  so  beneficial  as  that  in  equity,  the 
court  Is  further  of  the  opinion  that  the  plain- 
tiff la  tuUy  entitled  to  the  reUef  sought  Ii 
is  well  settled  that  "when  a  contract  con- 
cerning real  estate  is  Talld,  unobjectionable 
in  its  nature  and  in  the  circumstances  con- 
nected with  It,  and  capable  of  being  enforced, 
and  it  Is  Just  and  proper  that  it  should  be 
fulfilled.  It  la  as  much  a  matter  of  coarse 
for  a  court  of  equity  to  decree  a  specific  per- 
formance as  for  a  court  of  law  to  give  dam- 
ages for  the  breach  of  It."  Wat.  Spec.  Perf, 
i  6.  "A  yaluable  consideration,  particularity, 
certainty,  mutuality,  and  a  necessity  for  per- 
formance, are  the  requisites  upon  which  the 
equity  of  a  case  arises."  Id.  7.  All  of  these 
circumstances  concur  In  this  case,  and  we 
are  therefore  of  the  opinion  that  there  Is  no 
error  In  the  decree  complained  of,  and  that 
it  should  be  affirmed. 


KET8BR  et  al.  ▼.  OUOGBNHBIMER  et  al.* 

(Supreme  Court  of  Appeals  of  Virginia.    April 

4,  1895.) 

Attachment  against  Mokbesident— Rsvicw  ox 

Appeal — Ouectiom  not  Raised  Bslow— 

RsTCRM  or  Attachmbht. 

1.  An  objection  to  an  attachment  proceed- 
ing on  the  ground  that  the  summons  was  made 
improperly  returnable  may  be  taken  for  the  first 
time  on  appeal. 

2.  A  summons  in  equity  npon  which  is  in- 
dorsed an  order  for  an  attachment  should  be 
made  returnable  to  a  term  of  court,  and  not 
to  rules. 

3.  A  decree  against  a  nonresident  who  has 
not  appeared  baaed  purely  noon  an  invaiid  at- 
tachment of  his  property  is  roid. 

Appeal  from  drcnit  court,  Alleghany  coun- 
ty. 

Action  by  Guggenheimer  &  Co.  against 
Keyser,  Simpson  &  Co.  An  attachment  was 
levied  on  the  property  of  defendants,  as  be- 
ing nonresidents,  and  thereafter  defendants 
executed  a  Joint,  assignment  to  William  M. 
and  J.  T.  McAllister,  trustees.  From  a  de- 
cree declaring  plaintiffs'  attachment  a  lioi  on 
the  defendants'  property  superior  to  the 
rights  of  the  deed  of  trust  creditors,  the 
trustees  appeal.   Reversed. 

Wm.  M.  &  J.  T.  MeAlllsttr  and  R.  L.  Par- 
rish,  for  apitellants.  John  T.  De  Laney,  for 
ai)i>ellees. 

BUCHANAN,  J.  On  the  11th  day  of  No- 
vember, 1882,  the  appellees  instituted  a  suit 
in  equUy  in  the  circuit  court  of  Alleghany 
county  against  Keyser,  Simpson  &  Co.  to  re- 
cover a  debt  of  $816,  and  also  sued  out  an 
attachment  to  attach  the  estate,  real  and 
personal,  of  G.  T.  Barnsley  In  Alleghany 
county,  who,  with  W.  T.  Simpson  and  D.  C. 
A.  Keyser,  constituted  the  firm  of  Keyser, 
Simpson  &  Co.,  on  the  ground  that  he  (Barns- 
ley)  was  a  nonresident  of  the  state.   The  res- 

1  Reported  by  F.  S.  Kirlcpatrick,  Bsq.,  of  the 
Lynchburg  bar. 


Ident  defendants  were  served  with  process, 
upon  wldcb  was  indorsed  the  attachment, 
or  order  to  attach  the  estate  of  the  nonresi- 
dent defendant,  on  the  14th  of  that  month; 
and  the  attachment  was  levied  on  the  same 
day  on  a  large  quantity  of  personal  property 
belonging  to  the  defendant  company,  of 
which  the  nonresident  was  a  member,  and 
an  order  of  publication  afterwards  made  as 
to  him. 

The  process  commencing  the  suit,  and  upon 
which  the  attachment  or  order  to  attach  was 
Indorsed,  was  made  returnable  to  the  clerk's 
office  of  that  county  on  the  first  Monday  of 
the  following  December.  The  defendantr 
made  no  appearance,  and  the  bill  filed  at 
the  second  December  rules  was  taken  for 
confessed  as  to  the  resident  defendants. 

On  the  16th  day  of  November,— five  days 
after  the  suit  was  instituted,— the  members 
of  the  defendant  firm  executed  to  William  M. 
and  J.  T.  McAllister,  trustees,  a  general  as- 
signment conveying  all  the  property,  of  every 
kind,  owned  by  the  partnership,  for  the  bene- 
fit of  all  the  firm  creditors.  This  deed  of 
trust  was  admitted  to  record  in  the  clerk's 
office  of  the  county  court  of  that  county  on 
the  18th  of  that  mouth.  At  the  March  term 
of  the  circuit  court  the  trustees  in  the  deed 
of  trust  filed  their  petition  In  the  suit,  ex- 
hibiting with  It  a  copy  of  the  deed  of  trust, 
claiming  that  the  lien  created  by  it  was  para- 
mount to  the  lien  of  the  attachm^it,  and 
asked  to  be,  and  were,  made  parties  defend- 
ant in  the  suit  At  the  same  term  of  the 
court  the  case  was  heard  upon  the  bill  and 
exhibits,  petition  and  exhibit,  and  general 
replication  thereto;  and  the  court  decreed 
tliat  the  attachment  was  a  lien  upon  the 
paftnersbip  property  levied  on,  and  superior 
to  the  rights  of  the  deed  of  trust  creditors. 

From  this  decree  of  the  court  this  appeal 
was  taken  by  the  trustees. 

The  first  assignment  of  error  in  order, 
though  not  the  first  error  assigned  by  ap- 
pellants, is  that  the  attachment  sued  out  is 
void  because  made  returnable  to  a  rule  day. 
when  the  law  at  that  time  (November,  1802) 
requbred  it  to  be  returnable  to  a  term  of  the 
court  in  which  the  suit  was  i>ending. 

It  is  claimed  by  the  appellees  that,  since 
no  objection  was  made  to  the  attachment  in 
the  circuit  court  on  this  ground  by  the  ap- 
pellants, they  have  waived  It,  and  it  cannot 
be  consldei'ed  by  this  court  This  view  can- 
not be  sustained.  The  nonresident  debtor 
has  never  apiieared  in  the  case;  no  personal 
service  was  had  upon  him;  but  his  property 
in  the  state  is  subject  to  its  laws,  and  the 
state  has  the  right  to  prescribe  in  what 
manner  that  property  may  be  subjected  to 
the  claims  of  his  creditors.  In  this  state, 
statutes  have  been  enacted  declaring  the 
manner  in  which  the  property  of  such  debt- 
ors may  be  subjected  to  the  payment  of  their 
liabilities  where  there  is  no  lien  upon  the 
property  for  their  payment  Independent  of 
these  statutes,  a  court  of  equity  has  no  Juris- 
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diction  to  subject  snch  debtor's  property  In 
favor  of  a  creditor  at  large.  The  remedy  In- 
voked In  this  case,  being  one  wholly  derived 
from  statute  law,  and  one  which  is  harsh  In 
its  operation  towards  the  party  against 
whom  It  is  directed,  and  also  towards  the 
creditors  of  such  debtor  over  whom  the  at- 
taching creditor  obtains  priority,  must,  upon 
its  face,  show  that  the  requirements  of  the 
statute  have  been  substantially  complied 
with.  4  Minor,  last.  (Last  Ed.)  401,  405; 
Thacher  v.  Powell,  6  Wheat.  119;  Tate  v. 
Liggat,  2  Leig-b,  at  pages  99  and  100;  Pen- 
noyer  v.  Neff,  95  tJ.  S.  714;  Daniel,  Attachm. 
H  11, 12. 

Objections  to  attachment  proceedings  on 
this  ground  may  be  taken  advantage  of,  not 
only  in  the  trial  court,  bnt  in  an  appellate 
conrt,  although  not  raised  in  the  trial  coart. 
Presidoit  Tucker  said  in  Jones  v.  Anderson, 
7  Leigh,  308,  813,  "It  is  obvious  that  the  very 
jarisdiction  of  the  court  depends  upon  the 
regularity  of  the  attachment."'  It  therefore 
t>ecome8  the  duty  of  the  court  to  examine  into 
the  regularity  of  the  proceedings  in  attach- 
ment cases,  and  it  may,  of  its  own  motion, 
dismiss  an  irregnlar  attachment,  and  ought 
to  do  so,  when  there  has  been  no  appearance 
by  the  nonresident  debtor,  and  no  personal 
service  upon  him,  as  it  is  the  duty  of  every 
court,  ex  officio,  to  disclaim  a  Jurisdiction 
which  it  is  not  entitled  to  exercise.  Jones 
V.  Anderson,  7  Leigh,  308,  814;  4  Minor,  Inst. 
(Last  Ed.)  5T6,  and  cases  cited;  2  Bart.  Law 
Prac.  985;  Coward  r.  Dillinger,  66  Md.  59, 
61;  Drake,  Attachm.  (7th  Ed.)  §  89a. 

In  the  case  of  Craig  v.  Williams,  decided 
by  this  court,  and  reported  in  18  B.  E.  889, 
the  question  arose  whether  an  attachment 
returnable  to  roles,  issued  under  sections 
2961  and  2965  of  the  Code,  was  valid  or  not. 
That  was  an  attachment  in  equity  against  a 
nonresident  debtor.  The  attachment,  or  or- 
der to  attach,  was  indorsed  upon  the  sum- 
mons. The  summons  was  returnable  to  rales. 
In  tliat  case  this  court  held  that  an  attach- 
ment issued  under  those  sections  of  the  Code, 
in  a  pending  suit,  whether  it  was  a  regular 
attachment,  or  an  order  to  attach,  indorsed 
upon  the  summons  by  the  deifc,  must  be  re- 
turnable to  the' court  In  which  the  snit  is 
pending,  and  tliat  if  it  was  not  so  returnable 
it  was  invalid. 

In  Grinberg  v.  Llngerman,  It  reafiDrmed  the 
doctrine  laid  down  in  Craig  v.  Williams,  and 
held  snch  an  attachment  to  t>e  void.  19  S.  E. 
161;  Kyies  v.  Ford,  2  Rand.  1;  LaveU  t. 
McCurdy,  77  Va.  763,  770,  771. 

This  assignment  of  error,  therefore,  must 
be  sustained,  and  the  attachment  held  in- 
valid. 

There  being  no  personal  service  upon  the 
nonresident  defendant,  no  appearance  by 
him,  and  no  valid  attachment  of  his  prop- 
erty, there  was  nothing  for  the  Jurisdiction  of 
the  court  to  rest  upon.  Its  decree  was  there- 
fore coram  non  Judice,  and  void.  Drake, 
Attachm.  (7th  Ed.)  {  5;  Pennoyer  v.  Xeff,  96 


U.  S.  714.    The  ctrcnft  court  onght  to  have 
dismissed  the  bill  for  want  of  Jurisdiction. 

I  am  of  opinion,  therefore,  that  the  decree 
appealed  from  should  be  reversed,  and  the 
bill  dismissed. 


GEOROIA  HOME  INS.  CO.  v.  BABTLBTT.i 

(Supreme  Court  of  Appeals  of  Virginia.    April 
4,  1895.) 

IKBDBASCE— COSDITIOS  I!J  PoUCT— CbU!OE  OF 
TlTLB— Al»K)INTMnrT  OF  Reoeivek. 

A  policy  of  fire  Insurance  was  issued 
to  trustees,  and  subseqnentiy  the  court  appoint- 
ed another  person  receiver  of  the  property,  with 
authority  to  reut  the  proi>ertf  insured.  Uchl, 
that  this  was  not  a  change  in  title  or  possession 
by  sale  or  judidal  decree,  within  the  meaning  of 
a  clause  providing  titat  such  a  cluutge  should 
avoid  the  policy. 

<t 
Error  to  circuit  court.  Page  county. 

Action  by  J.  Kemp  Bartlett,  trustee, 
against  the  Georgia  Home  Insurance  Com- 
pany. Judgment  for  ptaintiCT,  and  defendant 
brings  error.     Affirmed. 

Eppa  Hunton,  Jr.,  for  piaintlff  in  error. 
Marshall  McC!ormlck  and  Chas.  M.  Brown,, 
for  defendant  in  error. 


HARRISON,  J.  This  is  an  action  of  as- 
sumpsit, brought  In  the  circuit  conrt  of  Page 
county,  by  the  Valley  Land  &  Improvement 
Company,  for  the  use  of  J.  Kemp  Bartlett, 
Jr.,  tmstee,  against  the  Georgia  Home  Insur- 
ance C^mi>any,  to  obtain  Judgment  uix>n  a 
policy  of  insurance  executed  by  the  defend- 
ant on  the  23d  day  of  August,  1891,  upon  the 
property  of  the  Valley  Land  &  Impoovement 
Company  situated  at  Luray,  in  the  county  of 
Page. 

On  the  21st  day  of  April,  1891,  the  foUow- 
big  verdict  was  rendered:  "We,  the  Jury, 
find  Cor  the  plaiatiff,  and  assess  the  damages 
at  K308,84,  with  interest  from  January  28,. 
1892,  till  paid."  The  question  presented  for 
our  consideration  was  raised  upon  the  trial 
by  the  circuit  court  refusing  to  give  the  fol- 
lowing instructions,  asked  for  by  the  defend- 
ant: "The  court  further  Instructs  the  Jury 
that  if  there  Is  any  change  in  the  possession 
of  the  property  insured  between  the  date  of 
the  policy  and  the  date  of  the  fire,  without 
the  consent  or  knowledge  of  the  company, 
the  Jury  must  find  for  the  defendant,  luless 
the  said  company  has  waived  the  said  pro- 
vision of  the  said  policy." 

There  were  other  instructions  asked  for  by 
the  piaintifT  and  refused  by  the  court,  but, 
in  the  view  taken  of  this  case,  it  is  only  nec- 
essary to  consider  the  one  quoted. 

The  policy  of  insurance  sued  upon  contains 
the  following  usual  provision:  "Or  If  any 
change  takes  place  In  the  title  or  possession 
of  the  property,  whether  by  sale  or  Judici.1) 
decree,  without  notice  to  the  company  and  it» 

1  Reported  by  F.  8.  Kirkpatrick.  Esq.,  of  th» 
Lyucbburg  bar. 
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«oiiseDt  indorsed  thereon,  then  the  policy 
shall  be  void." 

It  is  claimed,  by  the  Insarance  company 
tliat,  after  the  policy  waa  executed,  tliare 
was  a  change  of  the  poaaeBBloB  of  the  prop- 
erty Inaored.  and  conaeqnentty  a  forfeltoce 
imder  the  danse  Just  quoted. 

The  facts  disclosed  fay  the  record  are  a» 
follows:  On  the  18th  day  of  April,  1891,  the 
Valley  Land  &  Improrement  Company,  duly 
Incorporated,  oonTeyed  a  very  lacse  amount 
of  real  and  personal  property,  iacludmg  the 
Lniay  Inn  and  cayeras  in  Pace  omnty  to  H. 
J.  Smoot  and  foor  others,  as  trustees,  to  se- 
cure a  beaTy  general  indebtadnesa  dae  froot 
mid  company.  On  the  1st  day  of  May,  lafiX, 
the  company  leased  the  Loray  Inn,  together 
with  the  grounds  and  curtilage,  which  had 
been  conreyed  in  the  deed  of  trust,  to  one 
Frederick  W.  Bvans. 

On  the  3d  day  of  Aognst,  1891,  certain 
«ri>dltors  of  the  company  filed  their  bill  in 
the  circuit  court  of  Page  county,  asking  the 
court  to  enjoin  a  sale  of  the  property,  which 
liad  been  advertised  by  the  trusteea,  and  fur- 
ther praying  for  the  a{q;>oiBtment  of  a  receir- 
er  to  take  charge  of  the  property,  and  that 
the  trust  might  be  administered  under  the 
orders  of  the  court  On  the  10th  day  of  Au- 
gust, 1881,  the  conrt  entered  a  decree  de- 
clining to  appoint  a  recelTer  or  to  enjoin  the 
sale,  but  directed  the  ti-ustees  to  proceed  to 
sell  the  property  on  the  terms  prescribed  by 
the  deed  of  April  18,  ISdl,  and  to  report  any 
sale  made  to  the  court,  and  to  hold  any  moa- 
ey  received  subject  to  the  order  of  the  court 

On  the  23d  day  of  August  1891,  the  trus- 
tees secured  and  had  placed  upon  the  prop- 
erty of  the  company,  real  and  personal,  Are 
insurance  policies  to  the  amount  of  about 
$100,000,  distributed  among  27  different  com- 
panies, for  which  insurance  a  premium  of 
^1.882.70  was  paid.  Among  these  policies 
was  that  of  the  Georgia  Home  Insurance 
Company,  defendant  in  this  suit,  for  $5,000, 
which  was  placed  upon  the  Loray  Inn. 

On  the  26th  day  of  September,  1891,  H.  3. 
Smoot  and  others,  trustees,  made  their  re- 
port to  the  circuit  court,  settled  their  ac- 
counts, and  resigned  their  positions  as  trus- 
tees. The  court  entered  an  order  ratifying 
and  confirming  ail  their  acts  and  doings  as 
tmstees,  and  appointed  J.  Kemp  Bartlett,  Jr.. 
as  substituted  trustee  in  their  room  and 
stead  (Bartlett  was  the  president  of  the  Val- 
ley Land  &  Improvement  Company,  whose 
property  was  Insured),  "with  all  the  duties 
and  responsibilities  required  by  law,"  and 
with  the  power,  among  others,  to  lease  out 
the  Luray  Inn,  and  collect  the  rents.  Bart- 
lett was  required  to  give  bond  and  security, 
and  to  make  reports  of  his  acts  and  doings 
as  trustee  to  the  coui-t 

He  did  not,  however,  qualify  as  substituted 
trustee,  by  giving  the  required  bond,  mtil 
the  10th  day  of  October,  1891;  and  on  the 
Jith  day  of  November,  1891,  the  Lui-ay  Inn 
was  destroyed  by  flre. 


It  Is  earnestly  contended  iQr  ceunsri  for 
plaintiff  in  error  that  the  terms  of  tlie  decree 
^;>poinUng  J.  Kemp  Bartlett,  Jr.,  as  sulistl- 
tuted  tmstoe.  In  effect  made  lihn  •  receiver 
of  the  property,  and  that  the  change  from 
H.  J.  Smoot  and  others,  trustees,  to  J.  Kemp 
Bartlett  Jr.,  receiver,  was  saeh  a  ctenge  In 
the  iKMsesslon  of  the  property  Instued  as  to 
release  the  insmrer  from  all  liability  to  pay 
the  loss.  In  Thompson  v.  Insurance  Co.,  186 
U.  S.  287,  10  Sup.  Gt  1018,  it  U  held  that  a 
change  of  receivers  Is  not  such  a  change  of 
possession  or  title  as  to  forfeit  the  poUcy. 
The  objection  here  is  that  this  was  a  change 
from  a  trustee  to  a  receiver.  We  understand 
counsel  for  plaintiff  In  error  to  admit  ttiat  if 
the  com-t  Ind  appointed  one  of  the  original 
trustees  receiver.  Instead  of  Bartlett  there 
would  have  tiectt  no  cltange  of  poseession  af- 
fecting the  policy.  This  position  is  unques- 
tionably sound,  and  it  follawa,  as  a  conse- 
quence, that  the  conrt  oonld  have  appointed 
H.  J.  Smoot  one  of  the  (xlginal  trustees,  as 
rocoirer,  and  siAseqaently  to  such  appoint- 
mtnt  changed  the  receiver  liy  removing  R. 
J.  Smoot  and  appointing  J.  Kemp  Bartlett 
Jr.,  In  his  plaee;  snd  under  the  law  as  laid 
down  by  the  supreme  court  of  the  United 
States  tn  Thompson  v.  Insurance  Co.,  1B6  U. 
S.  287,  10  Sup.  Ct  1019.  it  would  not  have 
woifeed  a  forfeiture  of  the  policy,  because  it 
would  have  only  been  a  change  e(  receivers. 
I  can  see  no  propriety  in  the  court's  adopts 
ing  the  circuitous  method  suggested  for  ap- 
peintiDg  Bartlett  receiver.  It  w«nld  have 
been  a  vain  thing.  Nor  do  I  thlak  his  ap- 
pointment as  receiver.  In  the  mode  adopted 
by  the  court,  wrouiAt  any  such  change  in 
the  possesslaii  or  title  of  the  property  as  is 
ooateB^ilated  by  the  clause  of  the  policy  on- 
der  consideration. 

A  receiver  derives  his  authority  from  the 
act  of  the  court  app<rfnting  bias,  and  not  from 
the  act  of  the  parties  at  whose  snggcstioii 
or  by  whose  consent  he  is  appointed;  and 
the  utmost  effort  of.  his  appolststtent  is  to  pot 
the  property  ftom  that  time  into  his  custody, 
as  an  offioer  of  the  cotrt  for  the  l>enefit  of 
the  party  ultimately  proved  to  be  entitled, 
but  not  to  change  tlie  title,  or  even  the  right 
of  possession,  in  the  property.  Union  Nat 
Bank  of  Chicago  v.  Bank  of  Kansas  City, 
130  U.  S.  236,  10  Sup.  Ct.  1013.  Under  this 
authority,  it  may  be  conceded  that  the  effect 
of  the  decree  of  September  26,  1881,  was  to 
make  Bartlett  a  receiver.  Still,  that  did  not 
change  the  title  or  right  of  possesion  in  the 
pro^rty.  H.  J.  Smoot  and  others,  trustees, 
were,  presumably  with  the  consent  of  the 
Valley  Land  &  Improvement  Oompaay,  act- 
ing as  receivers  in  fact  though  not  in  law; 
and  the  change  from  them  to  J.  Kemp  Bart- 
lett, Jr.,  as  receiver,  could  not  under  Thomp- 
son V.  Insurance  Co.,  have  operated  to  forfeit 
the  policy.  I  do  not  tttlnk  the  sound  and 
Just  i-ule  laid  down  in  the  case  cited  can  be 
limited  to  a  change  of  receivers.  I  think  tlte 
same  reasoning  would  apiily  to  a  change  of 
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trustees,  or  a  change  from  a  trustee  In 
control  to  a  receiver  in  tbe  control.  In  fact, 
no  change  of  ttalB  character,  merely  affecting 
the  control  ot  tbe  rents  of  the  property,  la 
the  change  contemplated  by  the  poUcy,  and 
therefore  would  not  forfeit  the  insurance. 
This  condition  In  the  policy  against  alienation 
refws  only  to  such  a  sale  or  disposition  of 
the  property  as  causes  all  interest  of  the  as- 
sured in  or  control  over  the  property  to  cease. 
Assurance  Co.  ▼.  Scammon,  126  111.  355,  18 
N.  B.  002.  The  object  of  providing  against 
a  transfer  or  change  of  title  or  possession  is 
to  guard  against  a  diminution  in  the  strength 
of  the  motive  which  the  insured  may  have 
to  be  vigilant  In  the  care  of  his  property. 

"Any  change  in  or  transfer  of  the  Interest 
of  the  insured  in  the  property,  of  a  nature 
calculated  to  make  the  insured  less  watchful 
in  guarding  and  preserving  the  property 
troia  destruction  by  flre,  is  in  violation  of 
the  policy.  Bat  if  the  real  ownership  remains 
the  same,  if  tb««  to  no  change  in  the  fact  of 
title,  but  only  in  the  evidence  of  It,  and  U 
this  latter  change  is  merely  nominal,  and  not 
of  a  nature  calculated  to  Increase  the  motive 
to  bum  or  diminish  the  motive  to  guard  the 
property  from  loss  by  fire,  the  policy  to  not 
violated."  Ayres  v.  Insurance  Ca,  17  Iowa, 
176,  186,  186. 

Now,  let  us  consider  what  change  had  taken 
place  in  the  possession  of  the  property  in- 
sured that  to  complained  of  by  the  plaintiff 
in  error. 

At  the  time  the  assurer  executed  the  pol- 
icy, the  Insured  property  was  in  the  tawfnl 
possession  of  tlie  Valley  Land  &  Improvement 
Company.  It  was  in  the  actual  possession 
of  Frederick  W.  Evans,  under  a  lease.  The 
policy  was  taken  out  in  tbe  name  of  the 
Valley  Land  &  Improvement  Company,  and 
made  payable,  in  the  event  of  loss,  to  H.  J. 
Smoot  and  others,  trustees,  as  their  interest 
may  appear.  Tbe  trustees,  presumably  with 
the  consent  of  the  owneta,  the  Valley  Land 
&  Improvement  Company,  were  collecting  the 
rents  from  the  property,  and  disbursing  the 
same  In  discharge  of  their  duties  as  trustees. 

At  the  time  of  tbe  flre,  the  property  was 
still  in  the  lawful  possession  of  tbe  Valley 
Land  &  Improvement  Company,  and  It  was 
still  in  the  actual  possession  of  Frederick  W. 
Evans  as  lessee. 

The  only  change  that  had  taken  ptoce  was 
that  the  court  had  appointed  J.  Kemp  Bm-t- 
lett,  Jr.,  as  the  hand  to  receive  and  sign  re- 
ceipts for  rent  arising  from  the  Luray  Inn, 
In  the  room  and  stead  of  H.  J.  Smoot  and 
others,  trustees,  resigned.  The  only  act  per- 
formed by  J.  Kemp  Bartlett,  Jr..  as  receiver, 
after  his  qualification  on  tbe  leth  of  October. 
1891,  disclosed  by  the  record,  was  to  make 
an  indorsement  thereon,  extending  for  a  fur- 
ther time  tbe  same  lease  that  was  on  the 
prop^'ty  when  the  policy  was  executed;  thus 
continuing  the  property  in  the  actual  pos- 
session of  the  same  lessee. 

We  must  look  at  the  substance  of  things, 


and  not  at  the  shadow.  The  purpose  of  tbe 
clause  under  consideration  was  not  to  work  a 
forfeiture;  it  was  intended  to  protect  the  in- 
surer against  wrong  or  Injury.  The  ptointiff 
in  errw  has  not  been  Injured  by  J.  Kemp 
Bartlett,  Jr.,  having  been  appointed  to  re- 
ceive and  receipt  for  rents  arising  from  the 
Luray  Inn  in  the  place  of  H.  J.  Smoot  and 
others.  Whetlier  he  performed  that  duty  as 
receiver  or  as  substituted  trustee,  in  either 
case  he  was  doing  no  mote  than  the  trustees 
were  doing  when  the  pMcy  was  executed. 

Nor  has  the  aMWintment  of  J.  Kemp  Bart- 
lett, Jr.,  as  receiver,  produced  any  such 
change  ot  Interest  in  the  property  aa  to  make 
the  assured  less  watchful  in  guarding  and 
preseiTing  it  from  destruction  by  fire,  and 
consequently  there  bas  been  no  forfeiture  of 
the  policy.  It  Is  a  fact  worthy  at  note  that 
the  large  insurance  cm  thto  property,  nearly 
1100,000,  represented  by  27  different  com- 
panies, was  promptly  paid  without  question, 
under  the  advice  of  conns^,  except  by  one 
inscdvent  company  and  tbe  plaintiff  in  error 
here;  and  it  is  conceded  that  all  these  com- 
panies had  the  same  provision  In  their  poli- 
cies that  is  relied  on  to  forfeit  the  policy  in 
this  case. 

These  insurance  policies  abound  with  in- 
numerable 8tipnlati<»is.  foi-feitures,  and  pro- 
visions hard  to  understand,  and  difficult  of 
performance,  and  it  is  a  well-settled  rule 
that  they  must  be  strictly  construed  against 
tbe  insurer,  and  liberally  in  favor  of  the  In- 
sured. 

For  the  foregoing  reasons,  I  am  of  opinion 
that  there  is  no  error  in  the  Judgment  of  the 
circuit  court,  and  it  must  be  affirmed. 


DBPRIEST  V.  JONES.t 

(Supreme  Court  of  Appeals  of  Virginia.     April 

4,  1805.) 

AccEi>TAi(0B  OP  Dbdicatio!!  —  AcT  or  Amembi.t 
—  Obstruction  of  Btrebt  —  Advrrsb  PoesEit- 
810M— Purchaser  with  Notics  —  Rboitals  in 
Dbbd. 

1.  An  act  reincorporating  a  town,  "as  tbe 
same  has  been  or  may  be  laid  off  In  lots.  8tr,?i;tii. 
and  alleys,"  furnishes  proof  of  the  acceptance  of 
the  dedication  to  the  pnblic  of  the  streets  and 
alleys  previously  laid  off. 

2.  One  cannot  acquire  by  adverse  posses- 
sion the  right  to  shut  up  or  obstruct  a  public 
highwa.v. 

3.  Where  a  conveyance  of  lots  refers  to  a 
certain  plan  of  a  town  for  complete  description, 
the  grantee  is  charged  with  knowledge  of  all 
the  facts  to  be  ascertained  by  an  insiiection  of 
said  plan. 

Appeal  from  circuit  court,  Augusta  county. 

Bill  by  Benjamin  Jones  ni^ralnst  Adda  K. 
Depriest  for  an  Injunction.  From  a  decree 
for  plaintiff,  defendant  appeals.    Affirmed. 

J.  &  J.  L.  Bumgardner,  for  appeltont  John 
N.  Opie,  for  appdlee. 

1  Reported  by  F.  S.  Klrkpatrick,  Esq..  of  the 
Lynchburg  bar. 
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KEITH,  J.  Benjamin  Jones  filed  hia  bill 
in  the  circuit  coiu-t  of  Augusta  county  malting 
Adda  K.  Deprlest  defendant,  and  stating  that 
be  la  the  owner  of  a  certain  bouse  and  lot  In 
the  toivn  of  Mt  Sidney,  in  the  county  of  An- 
t'usta,  boundiug  upon  a  16-foot  alley  running 
west  of  and  parallel  to  the  Valley  turnpike, 
the  principal  street  of  the  town;  that  this  al- 
ley was  laid  off  and  was  upon  the  plat  of 
the  town  when  it  was  originally  Incorporated; 
that  until  recently  he  has  had  ingress  and 
egress  to  and  from  his  lot  over  the  premises 
of  the  adjoining  public  school,  but,  the  school 
property  having  been  Inclosed,  be  Is  cut  off 
from  its  further  use.  He  avers  that  the  alley 
is  now  open  ita  whole  length,  as  laid  out  on 
the  maps  of  the  town,  except  in  the  rear  of 
lots  40  and  41,  which  belong  to  the  defendant, 
who  persists  In  keeping  It  closed,  thus  shut- 
ting the  plaintiff  out  from  all  enjoyment  of 
his  right  to  use  the  alley  aforesaid  as  a  pub- 
lic highway;  and  being  thus,  as  be  claims, 
UQjustly  deprlve<l  of  his  right,  he  prays  that 
the  defendant  may  be  enjoined  from  Interfer- 
ing with  his  use  of  the  alley,  and  for  such 
other  and  general  relief  as  the  nature  of  bis 
case  requires.  The  defendant  answers  under 
oath,  and  d«iie8  every  matei-ial  allegation  of 
the  bill.  She  avers  that  she  purchased  the 
lot  In  qnc8tl<w  by  deed  from  Dinkel  and  wife, 
in  18S5;  that  at  the  time  of  the  purchase 
there  was  no  alley  In  the  rear  of  the  premises, 
and,  as  she  is  informed  and  believes,  had 
never  been  such  an  all^  as  plaintiff  claims, 
or  any  alley  whatever;  that,  on  purchasing 
the  prcq^erty,  she  employed  competent  counsel 
to  examine  the  title,  and  the  abstract  of  title 
was  submitted  to  her  running  back  to  one 
George  Sampson,  who  on  March  8,  1833,  con- 
veyed the  lot  to  William  GambiU,  from  whom 
she  deduces  her  title;  and  that  during  all  that 
time  the  property  has  been  fenced  Just  as  it 
was  at  the  time  the  bill  was  filed.  Numer- 
ous depositions  were  taken  by  both  parties. 
It  does  not  appear  when  the  town  of  Mt.  Sid- 
ney was  first  incorporated,  but  it  is  proved 
that  a  great  many  years  ago  there  was  a 
plat  made  of  It,  and  from  tliat  plat  it  appears 
that  It  was  regularly  laid  off  into  lots,  streets, 
and  alleys.  April  7,  1882,  the  general  as- 
sembly reincorporated  the  town  of  Mt.  Sid- 
ney, In  the  county  of  Augusta,  "as  the  same 
has  been  or  may  be  laid  off  in  lots,  streets, 
and  alleys."  This  act,  I  consider,  furnishes 
full  proof  of  the  acceptance  of  the  dedication 
to  tbe  public  of  the  streets  and  alleys  as  they 
had  been  theretofore  laid  off.  Among  these 
streets  and  alleys  is  the  alley  In  question,  run- 
ning west  and  back  of  lots  40  and  41.  It  ap- 
pears, too,  that  at  one  time,  about  the  year 
18.>4.  the  lot  upon  which  the  plaintiff  now 
resides,  and  lots  40  and  41,  were  owned,  or 
at  least  occupied,  by  Charles  K.  Hyde,  and 
this  alley,  which  had  been  opened  prior  to 


that  time,  was  some  time  during  his  occu- 
pancy suffered  to  fall  into  disuse,  though  nev- 
er entirely  closed  imtll  some  time  about  tlie 
year  1872.  The  defendant  relies  upon  ad- 
versary possession  for  more  than  2U  years. 
This  defense  cannot  be  made  by  one  who  un- 
dertakes to  shut  up  or  obstruct  a  public  high- 
way. See  Taylor  v.  Oom.,  29  Grat  780;  Nor- 
f<dk  City  T.  Cbamberlaine,  Id.  634;  Yates  ▼. 
Town  of  Warrenton,  84  Va.  337,  4  S.  B.  818. 
It  appears  that  for  a  long  time  the  land  west 
of  this  alley  was  unlnclosed;  that  the  greater 
part  of  it  was  woodland;  and  that  access  to 
the  lot  up<m  which  the  plaintiff  resides  could 
be  had  from  theadjacent  scboolhouse  grounds. 
When  other  convenient  modes  of  ingress  and 
egress  were  obstructed,  the  right  to  the  use  of 
the  alley  was  at  once  asserted.  The  defend- 
ant's title  papers  disclose  the  existence  of  this 
alley,  or  point  to  the  source  from  which  In- 
formation on  tbe  subject  was'  to  be  derived. 
She  purchased  from  Dinkel  and  wife,  who  in 
turn  purchased  of  Tunis  Schwartz,  and  In  the 
deed  of  conveyance  from  Schwartz  to  Dinkel, 
and  from  Dinkel  to  the  defendant,  distinct 
reference  is  made  to  the  fact  that  lots  40  and 
41  are  described  in  the  "plan"  of  the  town  of 
Mt  Sidney,  to  which  "plan"  the  grantee  Is  di- 
rected for  a  more  full  and  complete  descrip- 
tion. When  the  defendant  purchased,  there- 
fore, she  was  charged  with  the  knowledge  of 
all  the  facts  she  could  have  ascertained  bad 
she  prosecuted  tbe  obvious  Inquiry  suggested 
to  her  by  her  own  title  papers.  She  would 
have  found  to  be  true  Just  what  Watson,  the 
agent  of  Tunis  Schwartz,  told  her  grantor, 
Dinkel,  when  he  purchased  the  lota  in  ques- 
tion,—"that  be  was  entitled  to  the  lots  with 
seventy  feet  front,  and  three  himdred  and 
eleven  feet,  and  perhaps  a  little  fraction  more 
than  that.  In  depth;  that  the  citizens  might 
want  the  alley  west  of  and  In  rear  of  lots  40 
and  41  open  some  time,  and  that  he  reserved 
that;  and  that  he  had  no  right  to  sell  it,  and 
did  not  sell  it"  She  would  have  found  that 
the  legislature  of  TIrginia  had,  by  the  act  re- 
ferred to.  Incorporated  the  town  of  Mt  Sid- 
ney, and  In  doing  so  had  adopted  the  streets 
and  alleys  theretofore  established,  and  had 
thus,  prior  to  her  acquisition  of  any  Interest 
in  the  property  In  dispute,  completed,  by  ac- 
ceptance, the  dedication  of  the  streets  and  al- 
leys  made  ut  some  former  period.  We  are  not 
to  be  understood  as  placing  the  right  of  the 
appellee  to  the  relief  granted  him  upon  the 
fact  of  notice,  whether  express  or  Implied. 
What  we  have  said  on  that  subject  was  In- 
tended merely  to  show  that  appellant  pur- 
chased either  with  her  eyes  open,  or  willingly 
closed  to  the  existence  of  tbe  alley  In  rear  of 
lots  40  and  41.  We  are  tberefore  of  opinion 
that  there  is  no  error  In  the  decree  of  the  cir- 
cuit court  of  Augusta  county,  and  tbe  same 
must  be  affirmed. 
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CAMPBELL'S  ADM'B  t.  RICHMOND  &  D. 

B.   CO.i 
-{Supreme  Court  of  Appeals  of  Virgiuia.    April 

4,  1805.) 

AcnOX  AOAIN-tT  lUlLBOAO  COMPANT— IWDBT  TO 
PkHSO:<  on  TkaCK— CONTllIBUTOBY  NEOLIQEXOE. 

The  deceased  passed  along  defendant's 
railroad  ererj'  morning,  and  crossed  it,  going 
to  his  work.  On  the  morning  in  question,  be- 
tween daylight  and  sunrise,  he  had  been  walking 
for  some  distance  by  the  side  of  the  track,  and 
towards  an  express  train  approaching  at  a  high 
rate  of  speed,  and  tried  to  cross  the  track  in 
front  of  the  train,  and  was  killed.  Held,  that 
defendant  was  not  liable  for  hia  death. 

Error  to  circuit  court,  Orange  county. 

Action  by  WUllam  H.  Rlcketta,  admlniBti-a- 
tor  of  Scott  Campbell,  against  the  Richmond 
■&  Danville  Railroad  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

James  G.  Field,  for  plaintiff  in  error.  Klrk- 
patriclc  &  Blackford,  for  defendant  in  error. 

HARRISON,  J.  This  is  a  writ  of  error  to 
41  Judgment  of  the  circuit  court  of  Orange 
countj"  rendered  on  the  3d  day  of  May,  1893, 
In  an  action  brought  in  said  court  by  Wil- 
liam H.  Rlcketts,  sheriff  of  Orange  county, 
and,  as  such,  administrator  of  Scott  Camp- 
bell, deceased,  against  the  Richmond  &,  Dan- 
ville Railroad  Company. 

The  object  of  the  suit  was  to  recover  from 
the  defendant  damages  for  killing  the  plain- 
tiff's intestate  while  crossing  the  track  of 
said  defendant  company. 

It  appears  from  the  record  that  Scott  Camp- 
bell lived  within  a  mile  and  a  half  of  Bar- 
boursvlUe,  in  Orange  county,  was  perfectly 
familiar  with  the  railroad  at  that  place  where 
It  crosses  a  public  highway,  and  was  In  the 
habit  of  passing  along  the  highway,  which 
runs  near  the  depot  at  BarboursvIUe,  every 
morning  early,  and  crossing  the  track  at  that 
point.  In  going  to  his  work. 

It  appears  that  on  the day  of  Octo- 
ber, 1SS9,  he  started  as  usual  to  his  work,  be- 
tween daylight  and  sunrise,  and  that  while 
crossing  the  track  of  the  defendant  comx>auy 
at  the  point  of  Intersection  with  the  public 
highway  he  was  struck  by  the  engine  and 
killed.  At  the  trial,  after  the  evidence  cm 
bo'th  sides  was  closed,  the  defendant  de- 
murred to  the  evidence,  and  the  plaintiff 
Joined  in  the  demurrer.  The  amount  of  daui- 
'ages  was  inquired  of  by  the  Jury,  and  a  ver- 
dict returned  for  the  plaintiff  fixing  his  dam- 
age at  $2,000,  subject  to  the  opinion  of  the 
court  on  the  demurrer  to  the  evidence.  The 
court  sustained  the  demuiTer,  and  gave  Judg- 
ment In  favor  of  the  defendant;  and  the  case 
is  now  before  this  court  for  review  of  that 
Judgment 

It  is  contended  that  the  plaintiff's  Intestate 
lost  his  life  In  consequence  of  the  negligence 
-of  the  defendant  railroad  company. 


1  Rpported  by  P.  S.  Klrkpatrlck,  Esq.,  ofthe 
Lynchburg  bar. 


I  bava  carefully  examined  the  eridmce  lu 
the  record  i»oper  to  be  considered  upon  a 
demurrer,  and  there  Is  no  proof  of  neglig-enc^; 
on  the  part  of  the  defendant,  and  fall  proof 
of  the  grossest  and  most  Incomprehensible 
negligence  oa  the  part  of  the  plaintiff's  in- 
testate. He  was  walking  along  a  public  high 
way,  in  full  view  of  the  railroad  track,  for  a 
long  distance,  until  he  got  within  25  yards 
of  the  crossing.  All  this  time  the  fast  ex- 
press train  Is  thundering  towards  him.  He 
was  again  In  sight  of  the  track  Jiist  before 
reaching  it,  and,  instead  of  waiting  nnUl  the 
train  passed,  he  was  guilty  of  the  folly  of 
making  an  effort  to  cross  the  track  in  front 
of  a  fast-flying  train,  and  lost  his  life.  This 
case  is  controlled  by  the  case  of  Johnson's 
Adm'r  v.  Railway  Co.,  and  the  namerons 
cases  thei-eln  cited,  decided  at  the  present 
term  of  this  court.     21  S.  B.  238. 

There  is  no  error  In  the  Judgment  of  the 
circuit  court,  and  it  Is  affirmed. 


YOUNG  et  al.  v.  ELLIS.* 
(Supreme  Court  of  Appeals  of  Virginia.     April 

4,  1885.) 

UiNmo  Lsiss— What  Cosbtitctps— Nospitmext 

OF  Rent— Efpbct— Bad  Faith  or  Lessob. 

1.  The  owners  of  land  granted  to  another 
the  right  to  enter  thereon  to  test  and  search  for 
minerals  and  oil,  and  to  mine  and  qnarry  there- 
on, the  second  party  to  have  the  nght  to  erect 
buildings  and  machinery  for  work  in  mines,  and 
to  pay  $25  per  year  if  minerals  were  not  mined, 
and  to  pay  a  royalty  on  all  ores  shipped.  The 
instrument  was  termed  therein  a  "lease,"  and 
was  to  continue  for  99  years.  Beld,  that  it  was 
a  lease,  and  not  a  revocable  license. 

2.  It  is  proper  to  give  the  lessee  of  a  mine 
an  extension  of  time  in  which  to  par  tlie  rent, 
when  it  appears  that  he  has  frequently  attempt- 
ed to  pay  it,  and  the  lessor  has  intentionally 
eluded  nim. 

Appeal  from  circuit  court,  Pi-anklln  county. 

Proceeding  by  Armstead  Young,  Jr.,  and 
wife  against  J.  D.  Ellis  to  cancel  a  minins 
lease.  From  a  decree  for  defendant,  plain- 
tiffs appeal.     Affirmed. 

Anderson  &.  Hairaton  and  Dillard  3c  Lee. 
for  appellants.  Dennis  &  Saunders,  for  ap- 
pellee. 

CARDWBLL,  J.  By  an  Indenture  dated 
Mai-ch  11,  1880,  but  executed  July  8,  13a<. 
and  recorded  in  the  clerk's  office  of  Franklin 
county  court,  July  30,  1889,  Armstead  Yonnz. 
Jr.,  and  Abagail,  his  wife,  appellants,  in  con- 
sideration of  one  dollar  In  hand  paid,  and 
the  covenants  and  agreements  of  J.  D.  EIlUs. 
of  Philadelphia,  Pa.,  appellee,  contained  in 
the  Indenture,  granted  to  Ellis  "the  right 
and  privilege  of  entering-  upon"  a  tract  of 
land  belonging  to  Young's  wife,  situated  In 
Franklin  county,  Va.,  containing  seventy 
acres,  and  fully  described,  "for  the  purpoee 
of  examining,  testing,  and  searching  for  min- 


'  Reported  by  F.  S.  Kirkpatrk-k,  Esq.,  of  the 
LyuohLurg  bar. 


Digitized  by  VjOOQIC 


Va.) 


I'OU^G  V.  KLLIS. 


481 


«nil8  and  foasU  substancea  of  every  nature 
and  kind  wtaatsoever,  and  petroleum  oil,  and 
of  excavating,  examining,  mining,  and  Quar- 
rying for  iMTlng  Etones  or  any  of  the  above- 
named  and  described  substances  or  min- 
«rala,"  and  "to  sodb  an  extent  as  Bills  mlgbt 
desire,  eltber  in  ipwosecuting  and  searching 
for  minerals  and  stones,  or  in  oiienlng,  bor- 
ing, or  woricing  sach  mines  as  he  may  dle- 
■cover  npon  the  land  or  any  part  thereof"; 
EUis  to  have  the  right  "to  erect  and  maintain 
such  buildings  and  machinery  and  fixtures 
as  may  be  necessary  to  sulficlently  work 
said  mines.  Including  any  and  all  kinds  of 
improved  machinery  and  methods,"  etc.; 
"and  also  the  use  of  timber  lands  and  water 
necessary  and  requisite  In  working  the  same; 
and  also  the  right  of  Ingress  and  egress  to 
any  mine  or  mines  discovered  on  the  lands"; 
GUIs  agreeing  on  bis  part  to  pay  Tonng  and 
wife  "(25  per  year,  and,  in  the  event  the  said 
minerals  are  not  actually  mined,  said  rental 
-of  $25  tc  be  credited  on  the  royalty  herein 
specified  whenever  actual  mining  com- 
mences"; and,  further,  to  pay  Toung  and 
wife  "ten  cents  per  gross  ton  for  all  the  ores 
mined  and  shipped  from  said  lands  quarter 
yearly,  and  at  the  end  of  each  quarter  dur- 
ing the  existence  of  this  lease,  or  ttie  time 
under  which  the  miikes  shall  be  worked,  and 
for  the  use  and  rent  of  said  lands";  and  be 
further  covenants  and  agrees  that  be  will  not 
commit  or  permit  any  unnecessary .  damage 
to  the  land,  eta  The  indenture  contains  these 
furtlker  provisions:  "And  it  Is  fui-ther  agreed 
that  this  lease  U  to  extend  and  continue 
for  the  period  of  ninety-nine  years  from  the 
date,  provided  the  party  of  the  second  part 
pays  the  amonnt  hereinbefore  agreed  to  be 
Iiald,  and  at  the  time  or  times  agreed  to  be 
paid,  and  In  default  of  wiiich  this  lease  and 
agreement  shall  be  void;  and  the  party  of 
the  first  part  :may  re-enter  into  the  posses- 
sion of  said  lands  and  premises,  and  the 
whole  thereof,  and  remove  and  eject  the 
par^  of  the  second  part,  and  all  persons 
claiming  nnder  and  through  him,  therefrom; 

and.  If  not  worked  for years,  this  lease 

l0  void;"  and  In  consideration  of  the  prem- 
ises, and  of  one  dollar  to  Young  and  wife 
paid,  they  furtlier  covenanted  and  agreed  to 
and  with  Ellis,  bis  heirs  and  assigns,  that 
tliey  woold  at  any  time  wltbin  five  years 
from  the  date  of  the  Indenture  sell  and  con- 
vey to  Ellis  or  his  assigns  the  lands,  to- 
gether with  the  buildings  and  Improvements 
tliereon,  at  the  price  of  $1,000.  This  paper  is 
signed,  sealed,  and  acknowledged  by  Young 
and  wife,  but  not  by  EUis. 

At  the  roles  held  in  the  clerk's  office  of 
Franklin  county  circuit  court  on  the  third 
Monday  in  April,  1802,  Young  and  wife  filed 
tbeir  bill  of  complaint  against  EUis,  setting 
oat  tbe  making  and  execution  of  the  Inden- 
ture above  referred  to,  which  they  call  a 
"lease,"  and  charged  that  Ellis  had  not  as 
yet  commenced  mining  upon  the  land,  nor 
(mid  complainants  10  cents  per  gross  ton  for 
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any  ore,  and  had  not  paid  them  the  $25  as 
he  promised  to  do  until  actual  mining  com- 
menced, and  bad  not  released  to  complain- 
ants the  said  deed  of  lease,  but  that  it  still 
remained  as  a  cloud  upon  their  title  to 
said  tract  of  land;  and  further  charged  that 
Ellis  had  never  taken  possession  of  the  land 
by  virtue  of  the  lease,— the  prayer  of  the 
bill  being  that  Ellis  might  be  required  to 
show  cause  why  the  lease  should  not  be  set 
aside  and  declared  null  and  void,  and'  that 
the  same  be  set  aside  and  declared  null  and 
void,  etc. 

A  number  of  witnesses  were  examined  on 
behalf  of  both  complainants  and  defendant, 
and  on  October  27,  1882,  the  caase  came  on 
regularly  to  be 'heard  by  the  circuit  court 
of  Franklin  county  upon  the  bill,  the  answer 
of  Ellis  then  filed  by  leave,  with  replication 
thereto,  and  the  depositions  of  witnesses, 
when  the  court  decreed  that,  upon  the  pay- 
ment by  Ellis  to  Mrs.  Young  wltbin  30  days 
from  that  date  of  the  amounts  that  were 
due  to  her,  viz.  on  the  11th  day  of  March, 
1890,  $25,  and  on  the  Uth  day  of  March, 
1882,  $25,  with  Interest,  then  complainautB' 
bill  should  stand  dismissed  as  of  the  day  of 
payment,  with  cost  to  the  defendant;  and  at 
tbe  May  term  of  the  court,  1883,  the  cause 
coming  on  again  to  be  beard  upon  the  papeis 
formerly  read,  and  on  tbe  decree  of  the  Oc- 
tober terni,  1892,  tbe  decree  is  as  follows: 
"It  appearing  to  the  court  that  the  complain- 
ants have  refused  to  accept  the  amounts  de- 
ci'eed  them  at  that  term  [October  term],  be- 
cause the  same  was  not  offered  within  thir- 
ty dstys  from  the  date  of  said  decree,  the 
court  doth,  therefore,  adjudge,  order,  and 
decree  that  upon  the  defendant  depositing 
In  Franklin  Bank  the  amounts  decreed  to 
be  paid  to  the  female  complainant  by  the 
decree  aforesaid,  to  her  order,  or  to  the  or- 
der of  her  attorneys,  •  •  •  that  this 
suit  shall  stand  dismissed  as  of  the  date  of 
said  deposit"  It  appears  from  the  record 
tbat  the  deposit  required  by  this  last  de- 
cree was  made  In  the  Franklin  Bank  on 
May  25,  1893,  whereby  the  decree  became 
final,  and  the  cause  stood  as  dismissed,  and 
from  this  decree  an  appeal  was  allowed  to 
this  court 

The  sole  question  to  be  disposed  of  here 
is  whether  the  circuit  court  of  Franklin 
county  erred  in  refusing  to  decree,  upon  the 
record  as  it  then  stood,  the  indenture  ex- 
ecuted by  Young  and  wife  to  Ellis,  null  and 
void.  The  authorities  cited  by  appellants' 
counsel  to  sustain  the  contention  that  this 
Instrument  is  only  a  revocable  license  are  all, 
or  nearly  all,  cases  arising  on  either  i>a- 
rol  agreement  or  written  contracts  wherein 
the  licensee  does  not  promise  or  undertake 
anj'thing  more  than  to  pay  a  royalty  on  the 
ore,  oil,  or  minerals  i-alsed  from  the  mines 
or  mills,  while  in  the  case  here  Ellis  agrees 
by  the  acceptance  of  the  indenture  to  pay  as 
a  consideration,  for  the  rights  or  privileges 
given  him,  a  certain  sum  of  $25  per  year 
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until  actual  mining  commences;  that  is  to 
say,  EUIs  Is  bound  to  pay  this  sum  wheth- 
er he  mines  or  not  Every  contract  must 
receiye  a  reasonable  constrtictlon.  An  agree- 
ment to  pay  money,  no  time  being  specified, 
Id  held  to  be  an  agreement  to  pay  the  same 
on  demand,  and  an  agreement  to  pay  money 
yearly  is  an  agreement  to  pay  at  the  end  of 
the  year  from  the  date  of  the  agreement; 
while  an  agreement  to  do  something  other 
than  to  pay  money,  no  time  being  expressed, 
means  a  promise  to  do  it  witliin  a  reasonable 
Ume.  Cowan  r.  Iron  Co.,  83  Va.  550,  3  S. 
B.  120;  Warren  v.  Wheeler,  8  Mete.  (Mass.) 
97;  Atwood  ▼.  Cobb,  16  Pick.  227;  Ryan  v. 
Hall,  13  Mete.  (Mass.)  620;  Thompson  v. 
Ketcliam,  8  Johns.  146. 

Regard  should  be  had  to  the  intention  of 
the  parties  contracting,  and  such  Inteuticm 
should  be  given  effect  To  arrive  at  this  in- 
tention, regard  is  to  be  had  to  the  situation 
of  the  parties,  the  subject-matter  of  the 
agreement,  and  the  object  which  the  parties 
had  in  view  at  the  time  and  intended  to  ac- 
complish. A  consti-uctlon  should  be  avoided, 
if  it  can  be  done  consistently  with  the  terms 
of  the  agreement  which  would  be  unreason- 
able or  unequal,  and  that  construction  which 
Is  most  obviously  Just  Is  to  be  favored  as 
most  in  accordance  with  the  presumed  In- 
tention of  the  parties.  Cowan  v.  Iron  Co., 
supra;  Howetli  v.  Anderson,  25  Tex.  557; 
Warner  v.  Hitchins,  5  Barb.  666;  Hallo  way 
T.  Lacy,  4  Humph.  468.  Applying  these  rules 
to  the  agreement  of  Young  and  wife  with 
Ellis,  we  find  no  difficulty  in  holding  that  it 
is  not  a  mere  license  revocable  at  the  will 
of  Young  and  wife,  but  a  grant  of  a  right 
and  privilege  based  upon  a  valuable  con- 
sideration,—a  mining  lease,— that  has  l)ecome 
common  in  Tirginla  in  the  development  of 
hsr  resources,  and  only  voidable  at  the  Insti- 
tution of  this  suit  for  the  failure  of  Ellis  to 
pay  the  sum  certain  of  $25  annually  due  on 
the  lease.  Johnston  Iron  Co.  v.  CJambrla 
Iron  Co.,  32  Pa.  St  241;  Bainb.  Mines,  168; 
Ellsworth  T.  Extension  Co.,  31  Minn.  543,  18 
N.  W.  822;  Pom.  Cont.  {  66;  Silsby  v.  Trot- 
ter. 29  N.  J.  Eq.  228-232;  State  v.  BeU,  92 
Am.  Dec.  658,  and  cases  cited.  A  covenant- 
or Is  excused  from  performing  his  part  of 
an  agreement  when  the  other  party  hinders 
the  performance.  12  Am.  &  Eng.  Enc.  Law, 
1003.  The  evidence  in  this  case  shows  that 
Ellis  made  every  reasonable  effort  to  pay 
Young  and  wife  the  sum  of  $25  due  at  the 
end  of  the  first  year  from  the  date  of  this  lease, 
and  clearly  discloses  a  purpose  on  the  part  of 
Young  and  wife  to  hinder  the  performance 
of  this  provision  in  the  lease  by  Ellis,  as  a 
means  of  avoiding  their  contract  One  wit- 
ness testifies  that  he  went  to  Young's  house 
two  days  before  this  money  was  due.  In 
1890,  with  $25  in  gold,  saw  a  lady  whom  he 
took  to  be  Young's  wife,  and  told  her  that 
his  business  was  to  pay  Young  the  $25  due 
on  the  EUIs  lease,  but  she  told  witness  that 


Young  was  in  the  Brown  Hill,  and  sbe  did 
not  know  where  to  find  him  Witness  fur- 
ther testified  that  Young  had  said  to  bim 
previous  to  this  that  if  be  (witness)  could 
annul  the  lease  he  could  make  some  money 
by  the  operation,  and  that  he  saw  Young 
after  the  visit  to  his  house,  and  told  him 
that  the  money  was  in  bank  at  Rocky  Mount 
for  him.  Another  witness  testifies  that  he 
went  to  the  house  of  Young  on  the  day  be- 
fore this  money  was  due  with  $25  in  gold 
to  pay  the  amount  due  by  EUIs  on  the  lease, 
showed  the  money  to  Young's  wife,  told  her 
what  he  had  come  for,  and  asked  her  where 
Young  was,  and  was  told  by  her  that  he  had 
gone  across  the  mountain  about  four  miles  to 
plow;  that  witness  waited  till  nearly  night, 
and  Young  had  not  come,  when  he  told  Mrs. 
Young  that  if  he  could  find  no  one  to  pay 
this  money  to  he  would  leave  It  In  tbe  bank, 
where  Young  could  get  it  and  asked  her  to 
tell  him  so  for  witness;  that  in  referring  to 
the  lease  Mrs.  Young  said  she  did  not  know 
anything  about  It  or  would  not  have  any- 
thing to  do  with  It  It  is  further  shown  that 
Young,  who  bad  been  acting  for  his  wife 
in  this  entire  matter,  had  expressed  to  one 
j  of  the  witnesses  examined  great  anxiety  to 
'  get  rid  of  tbe  lease  to  Bills  on  account  of  a 
I  better  offer  made  him  for  the  property.  This 
'  evidence  Is  wholly  uncontradicted,  save  by 
'  Young  and  wife,  who  were  examined  on 
I  their  own  behalf,  notwithstanding  Young's 
j  incompetency  as  a  witness  for  his  wife  at 
that  time,  and  shows  clearly  that  the  non- 
payment by  Ellis  of  the  sum  due  by  bIm  at 
the  end  of  the  first  year  of  the  lease  was  due 
to  the  mala  fides  of  Young  and  wife,  and 
they  are  thereby  estopped  from  setting  up 
EUIs'  default  in  this  respect  to  avoid  their 
j  contract  It  Is  true  that  Ellis  did  not  offer 
I  the  amount  due  on  the  lease  in  1891,  and  be- 
fore the  suit  was  brought,  but,  as  he  says 
in  his  answer,  it  would  seem  to  be  folly  to 
be  offering  money  to  a  party  who  was  evi- 
dently trying  to  escape  from  a  contract 
made  with  him.  We  are  of  opinion  that, 
upon  the  case  as  it  stood  at  the  hearing,  tbe 
dreult  court  of  Franklin  county  did  not  err 
Ui  refusing  to  annul  the  lease  from  Young 
and  wife  to  EUIs,  but  as  to  tbe  right  of 
Young  and  wife  to  have  this  lease  annuUed 
upon  any  state  of  facts  arising  after  the  de- 
cree of  May  19,  1893,  showing  that  Ellis  bad 
defaulted  in  the  payment  of  the  annual  sum 
of  $25,  as  specified  In  the  lease,  or  failed  or 
refused  to  operate  the  mines  within  a  reason- 
able time,  we  express  no  opinion.  It  ai>- 
pearing,  however,  upon  the  face  of  tbe  two 
decrees  entered  in  this  cause,  tliat  the  cir- 
cuit court  has  (miitted  to  require  Bills  to 
deposit  the  sum  due  by  him,  according  to 
the  lease,  on  March  11,  1891,  in  the  Franklin 
Bank,  to  the  credit  of  Young  and  wife,  or 
their  attorneys,  the  decree  of  May  10,  1SJ»3. 
in  this  respect  wUl  be  corrected,  and,  when 
so  corrected,  la  afilnned. 
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PEARSON  et  al.  t.  BOARD  OF  SUP'RS  OF 

BRIJ!N8WICK  COUNTT  et  al.> 
'Snpreme  Court  of  Appeals  of  Virginia.    April 

11,  1895.) 
AcsTBAMAK  Ballot  Law  —  CoNgTirnrioNAUTT— 

Ol^nf  AOAISST  COONTT— JOBISDIO- 
TIOK  OV  EQUITT. 

1.  Act  March  6,  1884.  putting  into  effect 
the  "Anstralian  System"  of  voting,  provided  for 
booths,  which  no  one  but  officers  could  ap- 
proach, unless  a  vote  was  challenged,  and  also 
provided  for  a  awom  special  constable  to  aid 
any  electors  physiodly  or  edncationally  unable 
to  vote.  BeliL  that  the  law  was  not  unconsti- 
totional,  as  depriving  electors  physically  and 
educationally  unable  to  vote  of  the  right  to 
cast  secret  ballot*,  or  as  eatablishing  physical 
and  educational  qualifications  for  voters. 

2.  In  the  provision  of  Act  March  6,  1894, 
that  a  sworn  special  constable  therein  provided 
for  "may"  render  assistance  to  an  elector  physi- 
cally or  educationally  unable  to  vote,  the  word 
"may"  is  mandatory. 

3.  A  limitation  of  2^  minutes  within  which 
an  elector  may  prepare  fiis  ballot  is  not  so  un- 
reasonable as  to  render  the  law  void. 

4.  Code  1887,  {  836,  providing  a  method 
for  resisting  nnju^  claims  against  a  county 
affords  a  complete  remedy  at  law,  and  equity 
has  no  jurisdiction  in  such  caaes. 

Appeal  (torn  circuit  court,  Brunswick  coun- 
ty. 

BUI  by  one  Pearson  and  others  to  enjoin  the 
board  of  superrisora  of  Brtmswlck  county 
and  others  from  paying  certain  election  ez- 
ponses.  From  a  decree  for  defendants,  plain- 
tiffs appeal.    Affirmed. 

Ej.  p.  Buford,  for  appellants. 

KEITH,  P.  The  plaintiffs  filed  their  bUl 
in  the  circuit  court  of  Brunswick,  alletriog 
that  tbey  are  citizens  and  taxpayers  of  that 
county,  and  that  th^  are  duly-qualified  vot- 
ers imder  the  cMistitutlon  of  the  state  of  Vlr- 
irlnia.  They  allege  that  on  the  6th  of  No- 
vember, 1894,  that  being  the  day  fixed  by  law 
for  the  purpose,  an  election  was  held  at  the 
various  precincts  in  the  ooimty  of  Brunswick, 
as  well  as  throughout  the  Fourth  congres- 
sional district  of  Virginia,  for  the  election  of 
a  representative  in  the  congress  of  the  United 
States,  which  election  was  held  nnder  the  pro- 
visions of  an  act  at  the  general  assembly  of 
Virginia  entitled  "An  act  to  provide  for  the 
method  of  voting  by  ballot,"  approved  March 
6.  1894.  The  bill  goes  on  to  state  that  ex- 
penses were  incurred  in  payment  of  the  per 
diem  of  certain  officers,  the  preparation  of 
t>allot8,  the  constmctlon  of  booths,  and  other 
items  incidental  to  an  election  under  the  terms 
of  the  law  referred  to,  and  that  on  the  8th  of  De- 
cember, 1894,  the  bills  covering  these  expens- 
es Tcere  presented  to  and  allowed  by  the  board 
of  supervisors,  and  warrants  were  drawn 
by  the  board  upon  the  treasurer  of  the  coun- 
ty for  their  payment  The  plaintiffs  further 
allege  that  the  act  under  which  these  ex- 
penses were  incurred  is  tmconstitutional  and 
void,  and  that  they  cannot,  therefore,  be  paid 

1  R^rted  by  F.  &  Kirkpatrick,  Esq.,  of  the 
Lynchburg  bar. 


ont  of  the  general  county  levy.  The  bill 
states  many  particulars  in  which  It  is  sup- 
posed tiiat  the  act  la  repugnant  to  the  consti- 
tution of  the  United  States  and  to  that  of  the 
state  of  Virgirla.  The  board  of  supervisors 
and  the  treastm  of  Brunswick  county,  the 
members  of  the  electoral  board,  the  special 
constables  who  conducted  the  election,  and 
generally  all  those  holding  warrants  upon  the 
treasurer,  whose  validity  la  here  denied,  are 
made  parties  defendant.  The  bill  was  taken 
for  confessed,  and  came  on  to  be  heard  before 
the  circuit  court  of  Brunswick  coun^,  which 
refused  the  Injunction  prayed  for,  and  dis- 
missed the  bill.  Thereupon  the  plaintiffs  pre- 
sented their  petition  for  an  appeal  to  tliis 
court  which  brings  the  case  before  us  for 
consideration. 

The  petition  alleges:  "That  the  said  act  Is 
unconstitutional  and  void;  that  the  costs  of 
conducting  the  said  Section,  incurred  by  put- 
ting in  operation  the  provisions  of  the  said 
act  are  illegal  charges  upon  the  county  lev^, 
and  tlie  payment  thereof  should  be  enjoined; 
and  tliat  the  said  decree  of  the  said  circuit 
court  is  erroneous  for  the  following  reasons, 
which  reasons  are  assigned  as  errors  in  the  said 
decree:  (1)  Because  the  said  act  establishes 
physical  and  educational  qualiflcatloas  f<Hr 
electors  In  violation  of  article  8,  i  1,  of  the 
constitution  of  Virginia.  (2)  Because  said 
act  deprives  such  electors  as  may  be  blind, 
or  physically  or  educationally  unable  to  vote, 
of  the  secrecy  of  their  ballots,  In  vl(dation  of 
article  3,  {  2,  of  the  constitution  of  Virginia. 

(3)  Because  said  act  prescribes  restrictions 
npon  the  eligibility  to  ofiElce,  forbidden  by  the 
constitution  of  Virginia,  and  therefore  in  vlo- 
hition  of  article  8,  I  2,  of  eald  constitution. 

(4)  Because  said  act  deprives  the  electors  of 
equality  of  dvll  and  political  rights  and  public 
privileges,  in  violation  of  article  1,  {  20,  of  the 
constitution  of  Virginia.  (6)  Because  said  act 
is  repugnant  to  the  guaranties  of  the  liberty 
of  speech  and  of  the  press,  in  violation  of 
article  1,  {  14,  and  article  5,  i  14,  of  the  con- 
stitution of  Virginia.  (0)  Because  said  act 
denies  to  blind  electors,  and  electors  who  are 
physically  or  educationally  unable  to  vote, 
"the  equal  protection  of  the  law,"  in  violation 
of  article  14  of  amendments  of  the  constitu- 
tion of  the  United  States.  (7)  Because  said 
act  withholds  from  the  electors  knowledge  of 
the  candidates  for  office,  and  knowledge  of 
the  contents  of  the  official  ballot,  mentioned 
therein.  In  violation  of  the  right  of  the  electors 
to  acquire  information  as  to,  and  discuss 
the  character  of,  public  men  and  public 
measures,— a  right  inherent  in  the  nature  and 
constitution  of  the  government  of  Virginia. 

(8)  B^ause  said  act  violates  the  freedom  of 
elections,  and  is  otherwise  in  conflict  with 
article  1,  f  8,  of  the  constitution  of  Virginia. 

(9)  Because  said  act,  so  far  as,  by  section  12 
thereof,  it  purports  to  authoriZ/C  the  Judges 
of  election  by  verbal  warrant  to  cause  persons 
to  be  instantly  arrested,  and  Imprisoned  not 
exceeding  ten  days,  wlthont  a  trial,  for  cer- 
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tain  supposed  offenses  specified  therein,  de- 
prives such  i>er8on8  of  llbeity  'wltboat  due 
process  of  law,'  in  violation  of  article  14,  I  1, 
of  amendments  of  the  constitution  of  tbe 
United  States,  and  of  article  1,  S  10,  of  tbe 
constitution  of  Virginia.  (10)  Because  said 
act  by  divers  provisions,  and  especially  by 
the  provisions  contained  In  section  12  thereof, 
purports  to  make  and  create  of  actions  by  the 
citizens,  which  are  In  themselves  harmless, 
patriotic,  and,  It  may  be,  necessary  for  the 
preeervation  of  free  Institutions,  crimes  and 
misdemeanors,  and  Is  therefore  tyrannical, 
and  repugnant  to  the  Inherent  rights  of  Vir- 
ginia citizenship,  and  Is  in  violation  of  article 
1,  {  21,  of  tbe  constitution  of  Virginia,  and 
of  articles  9  and  10  of  the  amendments  of  the 
constitution  of  the  United  States.  (11)  Be- 
cause said  act  is  In  violation  of  other  consti- 
tutional rights  of  the  citizens,  taxpayen,  and 
electors,  not  specially  mentioned  herein." 

Accompanying  tlie  petition  is  a  brief,  filed 
by  counsel  for  petitioners,  in  which  the  many 
Interesting  questions  of  law  arising  upon  the 
record  are  thoroughly  discussed.  We  feel, 
therefore,  that  upon  the  part  of  the  petition- 
ers, at  least,  we  are  In  possession  of  all  the 
means  of  Information  which  would  be  acces- 
siUe  to  us  were  the  appeal  allowed,  and  tbe 
case  set  down  tor  argument.  We  feel,  too, 
that  the  questions  presented  are  of  tbe  ut- 
most interest  to  every  citizen  of  tbe  state. 
We  are  upon  the  eve  of  an  election  In  which 
many  important  offices  are  to  be  filled,  and 
it  Is  much  to  be  desired  that  all  uncertainty 
as  to  the  law  under  which  these  elections 
are  to  be  conducted  should  be  removed,  and 
It  is  therefore  a  matter  of  congratulation  that 
the  plalntiffa  have,  in  presenting  their  case 
to  us,  thrown  sufficient  light  upon  it  to  euable 
us  to  dispose  of  It  without  delay  and  with 
attire  confidence.  Our  conception  of  tbe  law 
and  the  duties  imposed  by  It  upon  tbe  various 
Instrumentalities  which  it  creates  will  be  bet- 
ter understood  if  presented  as  a  whole  than 
by  the  discussion  of  Its  separate  and  Inde- 
pendent features.  It  will  not  be  disputed: 
First.  That  tbe  right  of  suffrage  Is  derived 
from  the  constitution  of  the  state,  and  to  It 
we  look  for  tbe  qualification  of  voters  and 
the  limitatioDS  and  restrictions  upon  the  right 
of  voting;  in  other  words,  to  ascertnln  who 
may  or  who  may  not  vote.  Second.  The  leg- 
islature cannot  prescribe  any  qualification  In 
addition  to  those  found  in  the  constitution, 
and  any  attempt  to  do  so  openly  or  covertly, 
directly  or  indirectly.  Is  void.  Third.  That 
there  is  no  educational  qualification  prescrib- 
ed by  our  constitution:  and  a  person  other- 
wise qualified  to  vote,  no  matter  how  ignor- 
ant he  may  be,  is  entitled  to  vote.  Fourth. 
Tbe  sole  function  of  the  legislature,  with  re- 
spect to  the  exercise  of  tbe  right  of  suffrage, 
is  to  provide  tbe  mode  In  wlucb  those  en- 
titied  to  vote  may  do  so  and  have  their  votes 
counted,  and  to  guard  against  improper.  Il- 
legal, or  fraudulent  voting.  Fifth.  To  this 
end  tbe  legislature  may  adopt  and  enforce 


reasonable  rules  and  regulations  to  secure  tbe 
one  and  prevent  the  other.    Sixth.  But  if,  un- 
der cover  of  a  law  to  regulate  voting,  a  pro- 
vision is  introduced  into  the  law  which  vir- 
tually establishes  a  test  of  the  qualification 
of  the  voter,  additional  to  those  prescribed 
in  the  constitution,  such  provision  of  the  law 
transcends  the  power  of  tbe  legislature,  and 
Is   null   and   void.    Applying   these   proposi- 
tions to  tbe  law  under  consideration,  we  find 
that  tbe  general  scheme  of  the  law  is  to  se- 
cure the  independence  of  the  voter  by  se- 
dudljig  him  within  an  isolated  booth,   snr- 
i-ounded  by  a  neutial  zone,  wltbln  which  none 
may  enter  save  those  charged  with  tbe  duty 
of  conducting  tbe   election.    No  one   is  al- 
lowed within  40  feet  of  tbe  ballot  box  save 
tbe  officers  charged  with  such  duties,   and, 
in  case  of  the  challenge  of  a  voter,  the  chal- 
lengers and  challenged  and  the  witnesses,  all 
of  whom  may  appear  beforetbejndges.  When 
tbe  cliallenge  shall  have  been  decided,  oaXy 
the  elector  is  permitted  to  remain.    Tlie  ob- 
ject Is  to  relieve  tbe  voter  from  every  in- 
fluence Inimical  to  a  free  and  deliberate  ex- 
ercise of  tbe  right  of  suffrage,  to  free  him 
ft-om  all  solicitation  and  annoyance,  and  to 
leave  him  a  perfecUy  free  agent  to  vote  as  to 
him  seems  best   These  provisions  seem  to 
be  not  only  reasonable,  but  well  adapted  to 
secure  tbe  end  in  view,  so  far  as  tbe  voter  is 
concerned  who  Is  able  to  prepare  bis  own 
ballot.    He  goes  to  tbe  judges;    be  receives 
an  official  ballot,  printed  by  authority  of  the 
state,  upon  which  Is  to  be  found  every  offlct.' 
to  be  filled,  and  every  candidate  for  that  of- 
fice whose  name  has  been  filed  in  accordanc-e 
with  the  requirement  of  the  law;  he  retires 
to  a  booth,  where  be  is  curtained  off,  and  se- 
cluded from  all  the  world.    No  ^e  can  see 
him,  and  no  ear  can  bear  him,  no  evil  agoicy 
can  approach  him;    and  witb  tbis  environ- 
ment be  prepares  his  ballot,  folds  and  de- 
Urers  it  to  tbe  Judge,  who,  in  his  presence, 
places  It  In  tbe  ballot  box.    With  the  ignorant 
voter,  however,  the  case  is  different    It  Is 
obvious  that  one  who,  either  from  phy^cal 
or  intellectual  blindness,  is  unable  to  read. 
Is  wholly  incapable  of  voting  by  ballot  with- 
out assistance  from  some  quarter.   The  law 
recognizes  this,  and  seeks  to  provide  for  it 
Tbe  electoral  board  of  the  county  Is,  by  tbe 
fifteenth  section,  required  to  appoint  a  spe- 
cial constable,  "who  sliall  be  an  honest  and 
discreet  person  of  sold  precinct,  and  be  able 
to  read  and  write,  and  who  shall  be  a  con- 
servator of  tbe  peace,  and  shall  be  especially 
charged  witb  enforcing  tbe  provisions  of  this 
act,  Iiaving  ail  tbe  powers  of  a  constable." 
He  is  required  to  take  an  oath  faithfully  to 
perform  his  duties,  and  for  a  corrupt  viola- 
tion thereof  Is  punishable  by  a  fine  of  not 
less  than  fSOO,  and  to  imprisonment  for  not 
less  than  one  nor  more  than  twelve  months 
in  Jail.    Tbe  act  provides  in  tbe  fifteenth  sec- 
tion that  "at  the  request  of  any  elector  In  the 
voting  booth  who  may  be  physically  or  educa- 
tionally unable  to  vote,  tbe  said  special  cun- 
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stable  may  render  him  assistance  by  reading 
the  namee  and  offices  on  tbe  ballot  and  point- 
ing ont  to  him  the  name  or  names  he  may 
wish  to  strike  out,  or  oth^vrlae  aid  him  in 
prejmrlng  his  ballot  In  case  said  dector  be 
blind,  said  special  constable  shall  prepare' 
said  ballot  for  said  elector  in  accordance  with 
the  Instructions  of  said  elector."  There  Is 
much  in  the  petition  for  an  appeal,  and  lu 
the  argument  presented  with  it,  in  which  we 
cannot  concur,  while  there  is  much  we 
heartily  approTe  and  commend.  It  cannot  be 
denied  that  very  great  power  is  placed  in  the 
hands  of  this  special  constable,  that  a  great 
trust  is  reported  in  him,  and  that  wherever 
confidence  is  given  it  is  liable  to  be  abused. 
We  do  not  think,  however,  that  all  the  ^abo- 
rate  provisions  of  the  act  in  question  are  but 
artful  expedients  contrived  for  the  purpose  of 
deluding,  entrapping,  and  defrauding  the  ig- 
norant voters  of  this  commonwealth.  The 
electoral  boards  of  the  county  are  chosen  by 
the  direct  vote  of  the  legislature,  upon  joint 
Imllot,  Just  as  are  the  Judges  and  many  other 
important  officers  of  the  state.  They  in  turn 
select  the  offlcei-s  charged  with  the  registra- 
tion of  voters  and  the  conduct  of  elections. 
Among  the  latter,  as  we  Imve  seen,  are  the 
special  constables.  They  are  bound  by  their 
oaths  of  office  to  select  none  but  good  and 
discreet  men,  and  those  men  are  In  turn 
sworn  faithfnlly  to  discharge  tbe  delicate 
and  responsible  dnties  committed  to  them. 
Not  only  do  they  come  under  the  sanction  of 
an  oath,  but  severe  penalties  are  denounced 
against  them  for  a  violation  of  their  duties; 
and,  in  addition  to  tbe  liability  Incurred  by 
tbe  express  terms  of  the  act,  they  would 
doubtless  be  responsible  in  damages  to  any 
elector  with  respect  to  whom  they  had  failed 
in  tbe  performance  of  their  duty. 

Let  OS  ^oimine  somewhat  more  in  detail 
the  duties  of  a  constable.  He  is  an  officer 
charged  with  a  duty  to  the  public  of  the  grav- 
est and  most  delicate  nature,  a  duty  in  the 
Iterformance  of  which  the  whole  common- 
wealth, and  not  alone  tbe  individual  voter 
who  seeks  his  assistance  in  the  preparation 
of  bis  ballot,  is  vitally  Interested,  for  nothing 
more  nearly  concerns  the  commonwealth  than 
that  each  of  her  citizens  shall  cast  an  intelli- 
};ent  ballot,  which,  when  cast,  shall  be  hon- 
estly counted.  Under  such  circumstances  we 
may  declare  with  confidence  that  the  word 
"may,"  as  used  in  the  fifteenth  section  of  this 
statute,  is  always  construed  as  mandatory, 
and  not  as  merely  permissive  or  directory. 
AVittaODt  doubt  the  primary  meaning  of  "may" 
is  permissive  or  directory,  while  the  primary 
meaning  of  "shall"  is  mandatory  or  impera- 
tive, yet  courts,  in  order  to  accomplish  what 
to  them  appears  to  be  the  leading  purpose 
of  the  legislature^  have  never  hesitated  in  a 
proper  case  to  hold  "may"  to  be  mandatory 
and  "shall"  to  be  merely  directory.  These 
rules  of  coDstructiou  are  too  elementary  and 
well  established  to  need  any  citation  In  sup- 


port of  them.  Nothing  is  better  {stablished 
than  that  where  a  power  or  duty  is  confer- 
red upon  an  official  by  the  use  of  the  word 
"may,"  and  tbe  public  are  concerned  in  the 
due  performance  of  that  duty,  the  word 
"may"  will  be  deemed  to  be  mandatory,  and 
the  officer  can  be  compelled  to  perform  it. 
Such  being  the  case,  It  is  the  duty  of  tbe 
special  constable  to  render  to  him  who  is 
blind,  or  unable,  by  defective  education,  to 
read,  every  assistance  aelced  for  and  required 
by  the  elector  to  aid  him  in  preparing  his 
ballot  Tbe  vote  by  ballot  ex  vi  termini  im- 
plies a  secret  ballot  The  secrecy  of  the  bal- 
lot is  a  right  which  inheres  in  the  voter,  and 
of  which  he  cannot  against  his  will,  be  law- 
fully deprived.  It  must  be,  however,  in  some 
degree  subordinate  to  the  right  to  vote  by 
ballot  of  which  it  is  but  a  part,  and  the  main 
j  object  which  is  the  right  to  vote,  must  not 
1  be  defeated  b]>'  a  too  rigid  observance  of  the 
Incidental  right  which  is  that  of  secrecy.  A 
I  blind  man,  or  a  man  unable  to  read,  must  in 
the  nature  <rf  things,  so  far  compromise  the 
secrecy  of  bis  ballot  as  to  invoke  and  obtain 
the  aid  of  others  in  the  prepaiadon  of  his 
ballot;  but  as  It  would  be  a  violation  of 
confidence,  were  he  to  se^  of  a  friend  as- 
sistance on  such  an  occasion,  for  that  friend 
to  betray  the  secret  and  disclose  the  vote,  so 
It  is  a  violation  not  only  of  confidence,  bdt 
of  official  duty,  for  the  constable  to  lift  the 
veil  of  the  secrecy,  which  should  be  Impen- 
etrable, and  violate  the  confidence  which  the 
law  requires  the  voter  to  repose  in  him.  The 
oath  of  office  of  the  constable  binds  him  to 
the  performance  of  the  duties  Imposed  upon 
him  not  only  by  statute,  but  by  the  consti- 
tution. He  must  observe  and  respect  all  the 
rights  of  the  voter,  and  among  those  rights 
not  the  least  important  is  to  have  the  secrecy 
of  his  ballot  kept  inviolate,  and  for  a  breach 
of  this  duty  upon  the  part  of  the  constable 
he  will  become  amenable  to  all  the  pains 
and  penalties  provided  by  law. 

There  are  objections  taken  which  seem  to 
have  nothing  to  rest  upon;   as,  for  instance, 
that  which  refers  to  the  limitation  upon  the 
eligibility  to  office,  and  that  which  charges  an 
invasion  of  the  freedom  of  the  press  and  of 
tbe  freedom  of  speech.    These  objections,  and 
others  of  a  like  nature,  seem  to  us  to  be 
I  wholly  fanciful,  or  if,  in  any  respect,  such 
i  provisions  of  the  act  trench  upon  and  dimin- 
ish the  constitutional  rights  of  the  citlzon, 
'  they  are  unnecessary  to  the  main  purpose  of 
I  the  act,  and   are  separable  from   it.   They 
I  could  be  suppressed,  and  yet  leave  the  law  in 
i  full  force  and  vigor.    To  the  latter  class  of 
I  objections   belong  the   ninth  assignment   of 
I  en'or,  directed   to  that  feature  of  the  law 
I  which  authorizes  the  Judges  of  election  to  ar- 
rest and  imprison  upon  verbal  warrants,  and 
as  to  the  constitutionality  of  which  we  ex- 
press no  opinion.    It  might  have  been  omit- 
ted from  the  law  without  at  all  impairing  its 
efficiency.   The  offenses  for  which  the  judges 
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of  eleotlous  uie  authorized  by  the  clause  In 
question  to  arrest  by  varbal  warrant  are  tbe 
"taking  of  an  official  ballot  beyond  the  vot- 
ing booth,  or  away  from  said  booth,  except 
to  the  Judges  of  elections;  or  to  vote  any 
ballot  except  such  as  shall  be  secured  by  the 
elector  from  the  judges  of  electioa"  These 
are  made  misdemeanors  punishable  by  a  fine 
of  1100,  and  of  course  render  the  person  guil- 
ty thereof  liable  to  arrest  upon  proper  war- 
rant, which  would  be  equally  as  efficacious 
as  the  more  summary  remedy  given  by  the 
statute,  should  that  mode  be  held  void  on  ac- 
count of  repugnancy  to  the  constitution. 

Since  the  original  petition  was  filed,  coun- 
sel for  petitioners  have,  in  what  may  be  term- 
ed a  supplemental  brief,  suggested  that  the 
law  is  further  obnoxious  to  the  objection  that 
it  "affords  facilities  for  the  absolute  destruc- 
tion of  popular  elections,"  because  It  allows 
but  two  minutes  and  a  half 'in  the  l>ooth  to 
each  voter,  when,  by  reason  of  the  great 
number  of  names  which  may  be  printed  upon 
a  ballot,  especially  in  local  elections,  It  would 
be  impossible  for  the  voter  to  prepare  the  ImI- 
let  within  the  time  prescribed.  In  the  same 
note  it  Is  pointed  out  that  the  number  of  can- 
didates might  be  intentionally  multiplied  with 
a  view  to  embai-rassing  and  hindering  the 
polling  of  the  vote  by  "swelling  the  list  of 
the  names  of  candidates  to  such  proportions 
as  to  make  the  law  disfranchise  the  people." 
If  we  were  permitted  to  indulge  in  con- 
jecture, it  would  be  easy  to  conjure  up  a 
hypothetical  state  of  facts  which  would  em- 
ban-ass— Indeed,  prevent— the  execution  of 
any  and  all  laws.  It  would  seem,  however, 
that  in  this  case  the  objections  are  incon- 
sistent with  each  other.  In  the  same  breath 
it  is  asserted  that  the  law  limits  the  eligibil- 
ity to  office,  and  that  the  rights  of  the  citizen 
are  in  •danger  of  being  smothered  by  the 
swarm  of  candidates.  It  can  hardly  be  said 
ttiat  the  poll  from  either  direction  is  so  Im- 
minent as  to  require  us  to  pronounce  the  elec- 
tion laws  of  this  state  unconstitutiouaL  The 
law  places  no  limit  upon  the  number  of 
booths  that  may  be  supplied,  while  the  power 
of  the  county  courts  to  multiply  voting  pre- 
cincts Is  fully  commensurate  to  the  neces- 
sities of  the  people;  and  this  court  cannot,  as 
a  proposition  of  law,  decide  that  the  time  al- 
lowed by  the  statute  is  inadequate.  A  limit 
was  obviously  necessary,  and  the  period  is, 
we  presume,  arrived  at  as  a  result  of  a  care- 
ful estimate,  based  upon  experience  In  this 
or  perhaps  in  other  sfates  where  similar  legis- 
lation has  been  introduced.  The  time  given 
was  doubtless  deemed  sufficient  to  obviate  the 
necessity  for  undue  haste  upon  the  one  hand 
and  to  prevent  the  resort  to  merely  obstruct- 
ive methods  of  delay  upon  tne  other. 

The  questions  of  real  Interest  are  those 
with  res|>ect  to  the  powers  and  duties  of  the 
special  constable,  and  as  to  that  feature  of 


tbe  law  which  is  supposed  to  Invade  the  a^ 
crecy  of  the  ballot  To  them  we  have  given 
our  best  consideration,  and  our  views  hare 
been  presented  in  ^i^iat  we  have  already  said. 
It  la  not  with  courts  a  questicm  of  the  adap- 
tation of  means  to  an  end.  With  coDsideia- 
tlons  of  policy  and  expediency  courts  have  m 
concern.  Whether  or  not  the  rules  and  regu- 
lations, the  checks  and  safeguards  with  which 
the  legislature  has  seen  fit  to  surround  the 
exercise  of  tbe  right  of  suffrage  in  order 
to  secure  a  full,  free^  and  untrammeled  ex- 
pression of  the  will  of  tbe  voter  are  the  best 
that  could  be  devised,  is  not  for  us  to  de^ 
termlne.  Such  arguments  must  be  addressed 
to  tbe  lawmaking  power.  With  us  it  is  whol- 
ly a  question  of  legislative  power,  and  not 
one  of  legislative  discretion.  By  this  stan- 
dard it  is  impossible  for  us  to  say  that  the 
act  in  question  is  unconstitutiouaL  It  cannot 
be  doubted  that  it  was  the  purpose  of  tlio 
leglslattire  to  frame  a  law  which  would  pro- 
mote fair  elections.  It  may  be  that  exixf- 
rience  may  develop  unexpected  defects  in  the 
agencies  employed  which  will  call  for  leg- 
islative correction.  If  such  is  the  case,  tbe 
remedy  will  no  doubt  in  due  time  be  ap- 
plied. The  people  are  with  us  the  source  of 
all  honor  and  power.  Their  will  is  expressed 
by  elections  by  ballot  It  is  for  th«n  to  see 
to  it  that  the  agencies  employed  to  collect 
their  will  are  kept  free  from  all  taint  of 
fraud  and  corruption,  and,  as  far  as  may 
be,  from  the  suspicion  of  It  It  is  idle  to 
hope  for  honest  officials  and  honest  govern- 
ment as  the  result  of  dishonest  elections,  it 
would  be  as  well  to  expect  an  "evil  tree  to 
bring  forth  good  fruit"  If  fraud  is  i)eruiii- 
ted  at  elections,  or  if  the  laws  imder  which 
elections  are  held  do  not  make  its  perpetra- 
tion lx>th  difficult  and  dangerous,  honest  men 
will  be  excluded  from  all  participation  in  af- 
fairs, while  those  who  have  by  corrupt  prao- 
tices  come  into  power  will  not  be  slow  amply 
to  Indemnify  themselves  by  peculation  for  all 
that  their  success  may  have  cost  The  legis- 
lature, therefore,  has  done  well  to  shelter  and 
protect  the  voter,  and  especially  the  Ignorant 
voter,  from  every  influence  inimical  to  the 
free  exercise  of  the  trust  which  the  state  has 
reposed  in  him;  and  we  may  be  permitted 
to  indulge  the  hope  that  it  will,  in  the  light 
of  experience,  supply  whatever  may  be  lack- 
ing in  the  existing  laws  to  the  acconipli^di- 
ment  of  that  result  If,  however,  we  had 
come  to  a  different  conclusion  as  to  the  con- 
stitutional questions  involved  In  the  record, 
which  accompanies  the  petition  in  this  case, 
we  sliould  still  be  obliged  to  refuse  the  ap- 
peal asked  for,  as  the  plaintiffs  had  a  plain 
and  adequate  remedy  at  law  without  reisort- 
ing  to  a  bill  in  chancery,  under  section  {£!>'> 
of  the  Code  of  Virginia.  For  the  foregoing 
reasons  we  deny  the  appeal  asked  for  by 
the  petitioners. 
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MOROTOCK  INS.  CO.  t.  PANKEY  et  al.i 

(Sapreme  Coart  of  Appeala  of  Virginia.    March 
28,1886.) 

Actios  OS  Iksckakcs  Poi.ior— Jodgmeut  on  No- 
tice—Cohditioks  0»  POMOT  —  TSM PORARI  VA- 
CATION or  BDIIJ>INa — TlTLI    OF  iNBUBEU— FUK- 

CHAse  AT  Judicial  Sale. 

1.  Under  Code  1887,  $  3211,  the  notice  for 
judgmrnt  takes  the  place  of  both  writ  and 
declaration,  and  nnon  demnrrer  the  only  ques- 
tion raised  is  whether  there  is  matter  in  the  no- 
tice sulficient  to  maiutain  the  action. 

2.  Code  18S7,  |  3211,  authorizes  one  to  re- 
cover judgment  after  15  dajrs'  notice.  In  an  ac- 
tion on  a  contract,  "before  any  court  which 
would  liave  jnrisdiction  in  an  action,  otherwise 
than  under  section  3215."  Hdd,  that  a  recov- 
ery could  be  so  obtained  when  the  court's  juris- 
dif'tion  was  based  on  Code,  }  3214,  giving  juris- 
diction in  an  action  on  a  fire  insurance  policy  to 
the  drcnit  court  of  the  county  wherein  the  prop- 
erty lies. 

3.  Code  1887,  8  3251,  provides  "that,  where 
an  action  is  bronght  on  a  policy  of  insurance, 
the  plaintiff  need  not  set  forth  in  the  declara- 
tion all  the  conditions  and  provisos  contained 
in  the  policy,  nor  allege  observanoo  thereof  or 
complinnce  therewith  in  particulnrs."  f/rW, 
that  this  aection  does  not  give  jurisdiction,  but 
only  provides  what  the  declaration  shall  con- 
tain, and  does  not  exclude  the  remedy  by  mo- 
tion under  Code.  }  3211. 

4.  Where  judgment  by  default  Is  set  aside 
to  Allow  defendant  to  appear  and  plead,  the  lat- 
ter cannot  claim  that  ne  was  not  regularly 
brought  into  court. 

5.  If  the  building  Insnred  is  an  Ice  manu- 
factory, and  the  insurance  company  knows  that 
continuous  o|iei-atiou  or  continuous  personal  oc- 
cupancy is  not  practicable,  and  it  is  not  contem- 
plated by  the  insured  and  insurer,  the  i>olicy 
will  not  be  avoided  by  a  vacancy  or  cessation 
of  operation  for  10  days,  although  the  policy  de- 
clares that  this  shall  render  the  policy  void. 

a.  A  clause  in  a  fire  insurance  policy  requir- 
ing the  assured  to  have  the  unconditional  and 
Hole  ownership  of  the  property  is  not  violated 
where  the  assured  has  purchased  the  property 
lit  a  judicial  sale  (which  is  afterwards  conQnn- 
ed),  and  the  insuret  knows  such  to  be  the  case 
when  the  policy  is  assigned  to  the  insured. 

7.  Any  dedaiations,  acts,  or  course  of  deal- 
ing by  the  insurers  with  knowledge  of  the  facts 
<-onstitutin|^  a  breach  of  a  condition  in  the  i>ol- 
ic7,  recognising  and  treating  the  policy  no  still 
in  force  and  leading  the  assured  to  regard  him- 
self as  still  protected  thereby,  will  amount  to  a 
waiver  of  the  forfeiture  by  reason  of  such 
broach,  and  estop  the  company  from  setting  up 
the  same  as  a  defense  when  sued  for  a  suose- 
4incnt  loes;  and  such  waiver  need  not  l>e  found- 
<m1  on  a  new  consideration. 

EIrror  to  clrcnlt  court,  Rockingham  county. 

Actiou  by  H.  C.  Pankey  and  D.  T.  Clidt 
against  the  Morotock  Insurance  Company  on 
a  policy  of  insurance.  To  a  Judgment  against 
it.  defendant  brings  error.   Affirmed. 

Conrad  &  Conrad,  for  plaintiff  in  wror. 
SIpe  &  Harris,  for  defendants  In  error. 

CARDWBIiL,  J.  This  is  a  supersedeas,  al- 
lowed by  one  of  the  Judges  of  this  court,  to 
a  Judgment  of  the  circuit  court  of  Rocking- 
bam  coimty,  on  behalf  of  H.  C.  Pankey  and 
D.  T.  Click,  defendants  In  error,  against  the 
plaintur  In  error,  the  Morotock  (Fire)  Insur- 

X  Reported  by  F.  S.  Kirkpatrick,  Esq.,  of  the 
Lynchbnrg  bar. 


imce  Company,  of  Danville,  Va.,  a  Virginia 
corporation.  The  proceeding  was  on  motion 
under  section  3211  of  the  Code  of  Virginia, 
on  a  policy  Issued  by  the  plaintiff  In  error, 
insuring  George  E.  Slpe,  general  receiver  of 
the  circuit  court  of  Rockingham  county  in 
a  certain  cause  pending  therein,  afterwards 
assigned,  as  we  shall  see,  by  the  consent  of 
the  company,  to  the  defendant  In  error;  and 
the  notice  upon  which  the  proceeding  is 
brought  Is  as  follows:  "To  the  Morotock  In- 
surance Company  of  Danville,  Virginia  (a 
Corporation):  Take  notice,  that  on  Tuesday, 
the  lOth  day  of  October,  1893,  telng  the 
first  day  of  the  circuit  court  of  Rockingbaui 
county,  Virginia,  we  will  move  the  said 
court  for  Judgment  against  you  for  the  sum 
of  twelve  hundred  and  fifty  dollars  ($1.2iiO), 
with  Interest  thereon  fiom  the  15th  day  of 
March,  1893,  that  sum  being  the  amount  we 
are  entiUed  to  recover  by  virtue  of  a  cerhilu 
contract  of  insurance  made  by  you  on  the 
3d  day  of  August,  1892,  through  W.  L.  Dech- 
ert,  your  agent  at  Harrisonburg,  Va..  which 
contract  Is  policy  No.  5,303  in  your  said  com- 
pany, and  was  issued  by  said  agent  to  Geo. 
E.  Slpe,  general  receiver  circuit  court  of 
Rockingham  county,  and  his  Interest  therein 
was  by  him,  on  the  18th  day  of  February, 
1893,  duly  assigned  to  the  tmdcrsigned,  with 
your  consent  and  approval;  which  said  con- 
tract insured  the  said  Geo.  E.  Sipe,  general 
receiver,  etc.,  for  the  term  of  one  year  from 
the  3d  day  of  .August,  1802,  at  noon,  to  the 
3d  day  of  August,  1803,  at  noon,  against  all 
dU*cct  loss  or  damage  by  fire  to  an  amount 
not  exceeding  said  $1,250,  upon  the  following 
descTlbeU  property,  to  wit:  $250.00  on  the 
part  one  and  part  three  story  frame  and 
shingle  roof  building,  used  as  an  ice  manu- 
factory, and  situate  at  the  north  end  of  Har- 
risonburg, Virginia;  $1,000.00  on  the  tanks, 
pipes,  engine,  boiler,  and  other  machinery 
and  implements  for  the  manufacture  of  arti- 
ficial Ice,  while  contained  in  the  above-de- 
scribed building,— which  property  was  on  the 
7th  day  of  March,  1893,  destroyed  by  fire,  of 
which  loss  due  proof  was  given  you  on  the 
said  15th  day  of  March.  1893.  H.  C.  Pankey 
&  D.  T.  Click,  by  Counsel.  Sipe  &  Harris, 
p.  q."  Upon  calling  the  case,  October  14, 
1803,  the  defendant  company  not  api)eariug, 
the  circuit  coui-t  entered  its  Judgment  In  fa- 
vor of  the  plaintiffs,  and  against  the  defend- 
ant for  the  sum  of  $1,250,  with  Interest 
thereon  from  the  15th  day  of  March,  1893, 
till  paid,  and  the  costs  of  this  motion.  On 
another  day  of  the  same  term  tlie  following 
order  was  entered:  "This  day  came  as  well 
the  plaintiffs  os  the  defendant  by  counsel, 
and,  for  reasons  appearing  to  the  court,  the 
judgment  entered  in  this  cause  at  a  former 
day  of  this  term  is  set  aside.  And  thereupon 
the  defendant  pleaded  nil  debet,  to  which 
the  plaintiffs  replied  generally,  and  the  cause 
Is  continued."  The  defendant  on  that  day 
filing,  with  its  plea  of  nil  debet,  a  statement 
of  the  grounds  of  Its  defense,  as  provided  by 
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section  3240  of  the  Ck>de,  then  at  the  same 
term,  and  on  October  28th,  the  parties  by 
counsel  again  appearing  In  court,  the  order 
of  continuance  entered  at  a  former  day  of 
the  term  was  set  aside;  whereupon  the  de- 
fendant, by  counsel,  demurred  to  the  plain- 
tiffs' notice,  and  moved  to  dismiss  the  action, 
upon  the  grounds  that  the  notice  was  not 
sufficient  under  the  law;  second,  that  it 
had  not  been  served  as  required  by  law;  and, 
third,  that  the  plaintiffs  had  no  right  to 
maintain  their  action  in  the  way  and  man- 
ner pursued  in  this  action.  But  the  court 
overruled  the  demurrer  and  motion  to  dis- 
miss, and  permitted-  the  plaintiffs  to  pro- 
ceed, and  required  the  defendant  to  go  to 
trial  on  the  notice,  which  resulted  In  a  ver- 
dict by  the  Jury  for  the  plaintiffs  In  the 
sum  of  $l,2o0,  with  Interest  thereon  from 
the  17th  day  of  May,  1893,  till  paid.  At  the 
trial  the  defendant  company  set  up,  as  its 
defense  to  the  action,  the  breach  of  certain 
conditions  set  out  In  the  policy,  among  the 
number  and  those  relied  on  the  following: 
"If  the  subject  of  insurance  be  a  manufac- 
turing establishment,  and  it  be  operated  in 
whole  or  In  part  later  than  10  o'clock,  or  If 
It  cease  to  be  operated  for  more  than  ten 
consecutive  days,  or  If  the  Interest  of  the 
Insured  be  other  than  unconditional  and  sole 
ownership,  or  If  a  building  herein  described, 
whether  intended  for  occupancy  by  owner 
or  tenant,  be  or  become  vacant  or  unoccupied, 
and  80  remain  for  ten  days,  *  •  *  then 
this  pdllcy,  imless  othert^ise  provided  by 
agreement  Indorsed  hereon  or  added  hereto, 
shall  be  void."  By  Indorsement  on  the  policy, 
or  attached  thereto,  and  signed  by  W.  Lb 
Dechert,  the  agent  of  the  company  through 
whom  the  policy  was  issued,  the  clauses,  as 
to  additional  Insurance  and  against  the  oper- 
ation of  the  factory  at  night  or  the  use  of 
electric  light  are  waived,  and  the  assign- 
ment by  George  B.  Slpe,  receiver,  etc.,  to 
H.  C.  Pankey  and  D.  T.  Click,  of  the  policy 
assented  to,  as  set  out  in  the  notice;  so  that 
the  only  questions  remaining  to  be  deter- 
mined at  the  trial  were  whether  plaintiffs  had 
an  Insurable  interest  in  the  property,  or 
whether  the  clause  in  the  policy  which  pro- 
vided that,  if  the  Ice  factory  ceased  to  be 
operated  for  more  than  10  consecutive  days, 
then  the  policy  should  be  void,  bau  been 
waived.  The  exceptions  by  the  defendant 
company  to  the  rulings  of  the  trial  court  are 
embodied  in  three  bills  of  exception,  duly 
certified  by  the  court,  and  we  will  consider 
them  in  their  order. 

1.  This  is  an  exception  to  the  overmling  of 
the  demurrer  and  the  motion  to  dismiss. 
The  notice  In  this  proceeding  takes  the  place 
of  both  the  writ  and  the  declaration,  and  the 
demurrer,  therefore,  only  raised  the  question 
as  to  whether  or  not  there  was  matter  in 
the  notice  sufficient  to  mnintain  the  action. 
Henderson  v.  Stringer,  C  Grat.  133.  We  are 
of  opinion  that  the  notice  does  set  out  suffi- 
cient matter  to  maintain  the  action,  and  that 


there  was  no  error  in  overruling  the  demur- 
rer. 

As  to  the  motion  to  dismiss:  The  motioo 
was  made  on  the  ground  that  a  proceedlns 
by  notice  under  section  3211  of  the  Cud» 
does  not  apply  to  insurance  policiea  This 
section  provides  that  "any  person  entitled  to 
recover  money  by  action  on  any  contract, 
may,  on  motion  before  any  court  which 
wonld  have  Juiisdlction  In  an  action,  other- 
wise than  under  section  3215,  obtain  Judg- 
ment after  fifteen  days  notice."  And  the 
contention  here  is  that  this  proceeding  com(?» 
under  the  exception  In  this  statute;  that  is. 
that  the  court  did  not  have  Jurisdiction,  oth- 
erwise than  under  section  3215.  But  it 
seems  clear  to  us  that  the  circuit  court  of 
Rockingham  had  Jurisdiction  of  the  action 
under  section  3214,  which  provides  that  "any 
action  at  law,  or  suit  in  equity,  except  where 
it  is  otherwise  provided,  may  be  brought  in 
any  county  or  corporation,  •  •  •  ff  it  be 
to  recover  a  loss  under  a  policy  of  insonince, 
either  upon  property  or  life,  wherehi  the 
property  insured  was  sitoated,  or  the  person 
whose  life  was  Insm-ed,  resided,  at  the  date 
of  the  policy."  It  is  further  contended,  how- 
ever, that  this  action  comes  under  tlie  excep- 
tion mentioned  in  section  3214;  that  Is,  tliat 
it  is  "otherwise  specially  provided"  by  sec- 
tion 3251  of  the  Ckxle.  This  contention  is  al- 
so untenable  because  section  3251  only  pro- 
vides "that  where  an  action  is  brought  on  s 
policy  of  insurance,  that  the  plaintiff  need 
not  set  forth  in  the  declaration  all  of  the  con- 
ditions and  provisos  contained  in  the  policy, 
nor  allege  observance  thereof  or  compliance 
therewith  in  particulars,"  etc.,  and  does  not 
give  Jurisdiction  to  the  courts  in  such  ac- 
tions, but  only  defines  what  is  neceasary  to 
be  set  forth,  and  what  not  necessary  to  be 
set  fortlt,  In  the  declaration  In  an  action  on 
a  policy  of  Insurance.  But  upon  another 
ground  the  motion  to  dismiss  was  properly 
overruled.  As  we  have  seen,  judgment  by 
default  had  been  rendered  by  the  court,  and. 
when  set  aside,  the  defendant  appeared  and 
pleaded  to  the  action,  and  it  was  therefore 
too  late  toe  it  afterwards  to  say  tliat  it  bad 
not  been  regularly  brought  into  court  Har- 
vey V.  Skipwith,  16  Grat.  414;  also,  section 
3260  of  the  Code. 

2.  This  is  an  exception  to  the  ruling  of  the 
circuit  court  in  refusing  to  give  six  instruc- 
tions to  the  Jury  as  asked  for  by  the  defend- 
ant company,  and  in  giving  in  lien  thereof 
the  six  instructions  with  tlie  third,  fourth, 
and  fifth  modified.  It  Is  unnecessary  to 
comment  on  the  merits  or  demerits  of  the 
six  Instructions  asked  for  by  the  defendant, 
for  the  reason  that  the  instructions  as  giv- 
en by  the  court  clearly  and  fairly  lay 
down  the  law  applicable  to  the  case.  In- 
structions 3  and  4,  as  asked  for,  InBtmcted 
the  Jury  that  if  the  subject  covered  by  the 
policy  sued  on  was  a  manufacturing  estab- 
lishment, and  ceased  to  he  operative  or  be- 
came vacant  or  unoccupied  for  10  conseco- 
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tire  da^s  mior  to  the  fire,  and  was  so  vacant 
and  unoccupied  at  the  time  of  tlie  Are,  then 
the  policy  became  and  was  void,  and  that 
they  mnst  find  for  the  defendant;   while  the 
modification,  as  made  by  the  conrt,  was,  un- 
less they  further  belleTO  from  the  evidence 
that  the  character  and  ose  of  the  property 
was  known  to  th«  Insurer,  and  that  In  view 
of  ibe.  known  use  and  character  of  the  man- 
ufacturing business  conducted  on  the  preno- 
Ises,  as  an  ice  manufactory,  continuous  op- 
eration or  continuous  iKrsonal  occupancy  was 
not  practicable,  nor  contemplated  by  the  In- 
sured and  insurer,  during  a  portion  of  the 
time  coyemA  by  the  policy.     The  fifth  in- 
Ktnictlon,  as  asked  for,  Instructed  the  Jury 
tliat,  if  they  bdieved  from  the  evidence  that 
the  interest  of  the  assured  In  the  property 
Insured   was  any  other  than  unconditional 
and  sole  ownerafalpi,  they  should  find  for  tlie 
defendant,  to  which  the  court  added:    "But 
if  they  further  beliere  from   the  evidence 
that  at  the  time  of  the  iasuance  of  the  pM- 
cy  in  suit,  that  Geo.  E.  SIpe,  general  receiv- 
er of  the  circuit  court  of  Rockingham  county, 
nn  the  owner  of  the  debt  of  $3,000,  secured 
l>y  a  deed  of  trust  upon  the  Insured  premises, 
liad  an  inauiable  interest  in  the  property, 
and  that  at  the  time  of  the  transfer  of  said 
IHjUcy  to  the  plaintiffs  in  this  suit  they  had 
become  the  purchasers  at  a  Judical  sale  of 
the  insured  premises  (which  sale  was  after- 
n-ards  confirmed  by  said  court),  and  that  the 
insured  had  knowledge  of  the  character  of 
the  {rialntUTs  title  at  the  time  of  said  traas- 
fer,  tlie  Jury  are  further  Instructed  that  the 
plaintiffs  are  not  debarred  by  the  provision 
of  the  contract  aforesaid."   The  modifications 
inserted  by  the. court  in  the  instructions  p^- 
niltted  the  Jury  to  take  Into  consideration  all 
of  the  dealings  of  the  parties,  the  knowledge 
of  the  Insurer  of  the  character  of  the  prop- 
erty and  its  use,  both  at  the  time  of  the  issu- 
ance of  the  policy  and  after,  and  especially 
at  the  time  when  the  policy  was  assigned  to 
Fackey    &    Click,    and    then    to    determine 
whether  or  not  the  insurer  became  estopped 
from  setting  up  the  breach  of  the  condition 
relied  on  as  a  defense.     This  was  eminently 
proper,  and  In  accordance  with  the  very  right 
of  this  case.     The  decisions  of  the  courts  of 
other  states  upon  the  question  of  waiver  of 
the  conditions  of  an  insurance  policy  are  too 
uumerods  for  citation,  If  not  Irreconcilable; 
but  It  ia  laid  down  as  the  law  of  this  state 
in  the  able  opinion  of  Judge  Burks,  speaking 
for  the  cotirt,  in  Insurance  Co.  v.  Klnnier's 
Adm'x,   28  Grat  88,  and  never  since  quea- 
tfoaed  t>y  this  court,  that  a  condition  In  a 
fiolicy  of  fire  Insurance,  that  If  the  risk  be 
Increaaed  by  a  change  of  occupancy  or  other 
means    within   the   control   of   the   assured, 
witboat  the  consent  of  the   Insurers,   "the 
policy  eAiaU  be  void,"  being  inserted  for  the 
lieneflt   of  the  Insurers,   they  may  dispense 
with  a  compliance  therewtth,  or  waive  a  for" 
f^fture   of  the  policy  Incurred  by  a  breach 
thereof,  and  thereby  become  estopped  from 


setting  up  such  condition  as  a  breach  in  an 
action  for  a  loss  subsequently  occurrlnK; 
"and  such  waiver  need  not  be  In  wilting, 
but  may  be  by  parol."  "Any  acts,  declara- 
tions, or  course  of  dealing  by  the  Insurers, 
With  knowledge  of  the  facts  constituting  a 
breach  of  a  condition  in  the  policy,  recognis- 
ing and  treating  the  policy  as  still  In  force, 
and  leading  the  assured  to  regard  himself 
as  still  protected  thereby,  will  amount  to  a 
waiver  of  the  forfeiture  by  reason  of  sucb 
breach,  and  estop  the  company  from  setting 
up  the  same  as  a  defense  when  sued  for  a 
subsequent  loss;"  and,  further,  that  such 
waiver  need  not  be  founded  on  any  new  con- 
sideration. 

The  evidence  In  the  case  at  bar  clearly 
showed— in  fact  It  is  not  controverted— that 
Dechert,  the  local  agent  of  the  plaintiff  in- 
error  at  Harrisonburg,  clothed  with  the- 
usual  authority  conferred  upon  agents  of  an 
Insurance  company,  and  who  issued  the  pol- 
icy of  insurance  to  George  B.  Slpe,  receiver, 
knew  what  the  Interest  of  the  assured  was 
In  the  property  covered  by  the  policy;  that 
he  was  well  acquainted  with  the  property; 
that  he  was  on  the  premises  a  few  days  be* 
fore  the  policy  was  issued;  that  the  Ice  fac- 
tory was  on  the  day  he  was  there  not  In 
operation;  that  It  was  not  susceptible  of 
occupancy  as  a  dwelling;  that  it  was  never 
operated  In  the  winter;  and  that  It  was  not 
In  operation  when  the  assignment  of  the 
policy  was  made  from  Slpe,  receiver,  to 
Pankey  &  Click.  Dechert  himself,  who  was 
Introduced  as  a  witness  for  the  assured,  tes- 
tified to  the  above  facts;  and,  further,  that 
the  Ice  factory  was  In  operation  about  a 
month  after  the  policy  was  written,  he 
thought,  but  not  after  that;  that  he  used  the 
policies  of  the  plaintiff  In  error  mainly  on 
special  hazards,  and  where  good  companies 
declined  to  write;  that  he  did  not  make  any 
Indorsement  of  waiver  as  to  ceasing  to  oper- 
ate on  the  policy;  that  nothing  was  said 
about  such  an  Indorsement,  and  he  did  not 
think  it  necessary  from  the  nature  of  the 
busineas  of  an  Ice  factory,  and  that  he  knew 
they  were  not  operated  In  towns  during  the 
winter  months;  that  he  was  at  the  saltr 
when  Pankey  &  Click  purchased  the  prop- 
erty, and,  when  told  by  Pankey  that  he 
wanted  it  Insured,  be  (Dechert)  then  got 
the  two  policies  which  had  formerly  been  is- 
sued to  Slpe,  and  transferred  them  to  the 
purchasers  on  the  day  of  sale.  The  evi- 
dence further  shows  that  Dechert,  the  agent, 
was  asked  by  Pankey  at  the  time  whether 
the  policies  he  had  assigned  to  Pankey  & 
Click  were  as  good  as  new  ones;  and  that 
he  replied  that  they  were  as  good  as  new 
policies,  and  the  money  would  be  paid  just 
as  soon  if  there  was  a  fire;  and  that  on  the 
same  day  Dechert  issued  another  policy  on 
this  same  property  for  an  additional  in- 
surance of  $1,(XX),  making  a  total  Insurance 
of  $4,000  on  the  property,  shown  to  have  cost 
from  $10,000  to  $11,000,  all  of  which  waa 
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promptly  paid  np,  except  the  amount  of  the 
policy  here  sued  on.  This  evidence,  we 
think,  clearly  shows  that  the  plaintiff  in  er- 
ror was  liable  to  Pankey  &  Click,  defend- 
ants in  error,  on  the  policy  sued  on,  and 
there  being  no  question  that  there  was  a 
total  loss  by  the  fire  of  March  7,  1893,  the  in- 
surer was  liable  for  the  full  amount  of  the 
l>olicy,  $1,250,  and  the  verdict  of  the  Jury 
was  therefore  in  accordance  with  the  law 
and  the  evidence;  and,  Imvlng  taken  this 
view,  it  is  useless  for  us  to  notice  the  thii'd 
and  last  bill  of  exception  taken  by  the  plain- 
tiff In  error,  which  is  an  exception  to  the 
ruling  of  the  circuit  court  of  Rockingham 
county  In  refusing  to  set  aside  the  verdict 
of  the  Jury,  and  grant  a  new  trial;  espe- 
cially is  It  unnecessary  to  review  this  ex- 
ception, as  this  case  does  not  in  any  respect 
eouie  within  the  rules  laid  down  as  govern- 
ing in  granting  new  trials,  and  so  often 
sanctioned  by  this  court  Grayson's  Case, 
6  Grat  712,  and  cases  following.  We  are 
therefore  of  opinion  that  there  la  no  error 
in  any  of  the  rulings  of  the  circuit  court, 
and  the  Judgment  rendered  in  the  case  at  the 
trial  thereof  must  be  affirmed. 


INGLES  et  al.  v.  STRAUS  et  al.i 

(Supreme  Court  of  Appeals  of  Virginia.    March 

21,  1885.) 

TiTLt  ov  AoT— SurrioiBKOT— Chikob  op  CouxTr 
Seat — Bquitt  Practiob  —  Dissolution  op  In- 
joKCTios — Sdpfioibsot  op  Showino  —  COSTIX- 

UAS'CB. 

1.  In  an  act  entitled  "An  act  to  author- 
ize and  provide  for  a  special  election  in  the 
county  or  P.  as  to  the  removal  of  the  court- 
house of  said  county"  may  be  properly  embraced 
pi'oviBions  for  n  second  election,  In  case  one 
should  fail  to  decide  the  issue,  and  for  the  se- 
lection of  a  site,  and  for  other  mattcm  in  fur- 
therance of  the  building  of  a  new  courthouse. 

2.  As  the  jndge  of  a  court  in  which  nii  in- 
junction is  pending  may  in  vacation  dissolve  the 
same  upon  reasonable  notice  (Code  1887,  { 
.3444),  the  proof  to  sustain  the  bill  should  be 
taken  with  all  reasonable  dispatch. 

8.  Where  there  are  sixty-seven  working 
days  between  the  granting  and  a  motion  for  the 
dissolution  of  an  Injunction,  uipon  only  ten  of 
which  the  plaintiff  takes  depositions,  and  dur- 
ing one  month  of  which  time  he  takes  but  one 
deposition,  a  continuance  should  not  be  granted, 
especially  when  the  afiidaTit  does  not  state  the 
names  of  the  witnesses  to  be  examined,  or  that 
their  evidence  is  belicTed  to  be  material. 

4.  Though  a  waiver  by  plaintiff  in  a  bill  for 
un  injunction  of  answer  under  oath,  deprives  the 
answer  of  its  effect  as  evidence,  yet  such  an- 
swer, if  it  negatives  the  equities  of  the  bill,  must 
be  treated,  upon  a  motion  to  dissolve,  as  a  denial 
of  plaintiff's  case. 

5.  The  dissolution  of  an  injunction  rests 
in  the  sonnd  discretion  of  the  court,  and,  unless 
it  appears  that  there  has  been  an  abuse  of  snoh 
power,  the  action  ot  the  lower  court  will  not  be 
disturbed. 

6.  If  a  motion  to  dissolve  an  injunction 
comes  up  on  bill  and  answer,  and  depositions 
used  as  aHidavits,  and  the  evidence  docs  not 
show  probable  cause  from  which  it  maj-  reason- 
ably be  inferred  that  plaintiff  will  be  able  to 

1  Reported  by  F.  S.  Kirkpatrlck,  Esq.,  of  the 
Lfnebburg  bar. 


make  out  bis  case  upon  the  final  hearing,  the 
injunction  will  be  dissolved. 

Appeal  from  circuit  court,  Pulaski  county. 

BiU  by  A.  L.  Inglea  and  others  against  Frani 
Straus  and  others  tor  an  Injunction.  From  a 
decree  dissolving  an  injunction  which  was 
granted,  plaintiff's  appeal.    Affirmed. 

I.  H.  Larew  and  J.  O.  Wyson,  for  appel- 
lants. J.  £.  Moore,  A.  A.  Phlegar.  and  James 
A.  Walker,  for  appellees. 

CARDWBliL,  J.  This  case  grew  out  of  an 
act  ot  the  general  assembly  approved  Janu- 
ary 22,  1894  (Acts  1893-94,  p.  41),  entiUed 
"An  act  to  authorize  and  provide  for  a  spe- 
cial election  in  the  county  of  Pulaski  as  to  the 
removal  of  the  court  house  of  said  county." 
The  act  provided  that  "It  shall  be  the  duty  of 
the  Judge  of  the  circuit  court  of  Pulaski  coun- 
ty, upon  the  petition  of  not  less  than  one  hun- 
dred qualified  voters,  to  order  a  special  elec- 
tion In  the  sold  county  to  be  held  at  the  sev- 
eral voting  precincts  thereof,  on  a  day  to  be 
designated  by  him,  within  thirty  days  after 
the  presentation  of  said  petition  to  him  for 
tlie  purpose  of  taking  the  sense  of  the  quail- 
fled  voters  of  said  county  whether  the  coun- 
ty-seat of  said  county  be  removed  from  the 
town  of  Newbem  at  ail;  and,  if  ao  removed, 
whether  to  the  town  of  Pulaski,  In  said  coun- 
ty, or  to  the  town  of  Dublin,  In  said  coonty." 
And  then  after  providing -for  the  notice  to  be 
given,  the  manner  of  conducting  the  election, 
and  how  the  ballots  should  be  printed  and 
counted,  the  act  further  provides  that,  U  three- 
fifths  or  more  of  the  votes  cast  be  cast  for 
the  removal  of  the  courthouse  to  the  town  of 
Pulaski,  then  the  courthouse  and  county  seat 
shall  be  removed  to  the  town  of  Pulaski  in 
said  county,  and  the  county  seat  shall  be 
thenceforward  at  the  said  town  of  Pulaski: 
or.  If  three-fifths  or  more  of  the  votes  cast  be 
for  the  removal  of  the  courtbonae  to  the  town 
of  I>ublln,  in  said  county,  then  the  oonrtlHMiBe 
shaJl  be  removed  from  the  said  town  ot  New- 
bern  to  the  town  of  Dublin,  and  the  county 
seat  of  said  county  shall  be  thenceforward  at 
the  said  town  of  Dublin;  but,  if  nKn«  than 
twelfths  of  tlie  votes  cast  be  cast  against  the 
removal  of  the  courthouse,  then  the  county 
seat  shall  remain  at  the  town  of  Newbem; 
and,  in  the  event  that  three-fifths  or  more  of 
the  votes  cast  shall  not  be  cast  elth»  for  the 
removal  of  the  courthouse  to  Pulaski  or  to 
Dublin,  but  if  the  combined  vote  In  favor  of 
Pulaski  and  Dublin  slmll  be  three-fifths  or 
more  of  the  votes  cast  in  said  election,  then 
and  in  that  event  the  circuit  Judge  of  the 
county  of  Pulaski  should  Immediately  after 
the  said  election,  and  within  20  days  there- 
after, enter  an  order  in  the  clerk's  office  of 
said  county  ordering  another  election  to  Iv 
held  within  40  days  after  the  entering  of  the 
said  order,  said  election  to  be  held  and  can- 
vassed, and  result  ascertained,  in  like  man- 
ner, after  like  notice,  as  the  fiiat  Section,  the 
act  further  prescribing  how  the  ballot  should 
be  printed,  eta 
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On  tbe  14th  day  cif  February,  18&1,  a  petl- 
tica  was  presented  to  tbe  Judire  of  tbe  circuit 
court  of  Pulaski,  signed  by  106  of  the  quali- 
fied voters  of  the  county,  praying  that  tbe  spe- 
cial electi<»i  be  ordered  in  accordance  with 
the  act  of  the  legislature,  and  the  judge  made 
the  order  directing  a  special  dection  to  be 
held  at  tbe  several  voting  precincts  in  tbe 
county  on  the  Oth  day  of  April,  1894.  This 
election  was  held  in  conformity  In  all  respects 
to  tbe  act,  and  rraulted  In  tbe  polling  of  2,- 
670  votes,  of  which  1,439  were  counted  as 
votes  in  fkvor  of  removal  to  Pulaski,  308  as 
in  favMT  of  removal  to  Dublin,  and  923  as 
against  removal.  Tbe  result  was  reported  by 
the  commissioners  of  election  to  the  Judge  of 
tbe  drcult  court  of  Pulaski  on  April  9,  1891; 
and  It  appearing  by  their  report  that  two- 
fifths  of  the  votes  cast  were  not  cast  against 
the  removal  of  the  courthouse,  and  that  three- 
fifths  or  more  of  the  votes  cast  were  not  cast 
either  for  removal  to  Pulaski  or  to  Dublin, 
but  that  the  combined  vote  in  favor  of  Pu- 
laski and  Dublin  was  three-fifths  or  more  of 
the  votes  cast  in  the  election,  the  Judge,  on  the 
day  of  April,  1894,  entered  an  order  di- 
recting another  election  to  be  held  on  the 
22d  day  of  May,  1894,  to  detei-mine  whether 
the  courthouse  should  be  removed  to  Pulaski 
or  to  Dublin.  This  election  was  accordingly 
hdd,  and  the  result,  ascertained  by  the  com- 
missloueiB  duly  appointed  for  the  purpose, 
was  reported  to  tbe  Judge  of  tbe  circuit  court 
on  M&y  24,  1894.  At  tUs  election  2,108  votes 
were  cast,  of  which  1,536  were  counted  as  in 
favor  of  the  town  of  Pulaski,  615  for  the  town 
of  Dublin,  and  17  scattering  votes  counted  as 
against  removal;  whereupon  the  Judge  of  tbe 
circuit  court  entered  an  order  declaring  that 
the  county  seat  of  the  county  of  Pulaski 
should  thereafter  be  the  town  of  Pulaski,  and 
app<dnted  commissioners  to  select  a  site  in 
the  town  of  Pulaski  for  a  courthouse,  and  di- 
rected all  things  else  to  be  done  necessary  to 
carry'  out  the  provisions  of  the  act,  and  in 
accordance  with  the  wishes  and  determina- 
tloa  of  the  voters  of  Pulaski  county,  as  as- 
certained by  the  election  held.  Immediately 
upon  the  entry  of  this  order,  the  plaintiffs  be- 
low, and  appellants  in  this  court,  filed  their 
bill  of  complaint  in  the  circuit  court  of  Pul- 
aski county;  charging  fraud  in  the  conduct 
of  tbe  election;  that  Illegal  votes  hod  been 
cast  and  counted  against  the  town  of  New- 
twra,  and  in  favor  of  the  removal  of  tbe  court- 
house; that  voters  had  been  iutimidated;  that 
the  act  of  January  22,  1894,  was  unconstitu- 
tional, etc.;  and  praying  tliat  the  petitioners 
for  tbe  election  of  April  6,  1891,  and  the  com- 
missioners appointed  by  the  court  to  choose  a 
location  for  the  courthouse  in  tbe  town  of 
Pulaski,  be  enjoined  and  restrained  from  do- 
ing any  further  acts  in  the  premises,  and  for 
general  relief.  This  bill  was  presented  to  tbe 
Judge  of  the  hustings  com't  of  Uadford,  who 
refused  the  injunction  prayed  for;  whereupon 
it  was  presented  to  Hon.  Robert  A  Richard- 
son, then  one  of  the  Judges  of  ttils  court,  on 


May  30,  1894,  and  the  injunction  granted. 
Answer  was  promptly  filed,  denying  all  ma- 
terial allegations  of  the  bill,  and  after  due  no- 
tice a  motion  was  made  to  dissolve  the  in- 
junction on  the  19tb  day  of  July,  1894;  but. 
on  motion  of  plaintiffs  for  a  continuance,  tbe 
hearing  of  the  moti<»  to  dissolve  was  post- 
poned to  August  IS,  1894,  to  enable  them  to 
complete  their  dei>ositions.  On  the  18th  of 
August  they  again  moved  for  a  continuance, 
which  was  refused,  and  tb«  injunction  was 
dissolved.  From  this  decree  an  appeal  with 
supersedeas  was  allowed  by  one  of  tbe  Judges 
of  this  court 

Quite  a  number  of  questions  have  been 
raised  in  the  record,  but  those  not  disposed 
of  by  tbe  order  entered  in  the  case  at  the 
November  term,  1894,  of  this  court,  which, 
by  consent,  removed  the  cause  from  '^ythe- 
vUle  to  this  court,  at  Richmond,  and  contin- 
ued it  to  the  January  term,  1895,  ^  may  be 
disposed  of  by  the  determination  of  the  two 
main  questions  in  the  case,  namely:  First 
Is  the  act  of  January  22,  1891.  in  conflict 
with  section  15,  art  6,  of  the  constitution, 
and  therefore  null  and  void?  Second.  Did 
the  Judge  of  tbe  circuit  court  of  Pulaski  coun- 
ty err  in  refusing  tbe  motion  made  by  plain- 
tifb  below  August  18,  1894,  for  a  contin- 
uance, and  in  dissolving  tbe  injunction  at 
that  hearing? 

We  come  first  to  consider  the  constitutional- 
ity of  the  act  In  question,  the  tiUe  of  which 
has  been  quoted;  and  as  tbe  contention  of 
appellants  is  that  the  act  Itself  is  broader 
than  its  title,  containing  provisions  not  cov- 
ered by  the  title  and  subjects  not  embraced 
in  the  title,  we  must  first  see  what  is  em- 
braced in  the  act 

The  first  three  sections  of  tbe  act  contain 
the  usual  provisions  tat  holding  a  special 
election,  that  special  election  to  determine- 
First  whether  the  courthouse  siiall  be  re- 
moved; second,  whether  it  shall  be  removed 
to  Dublin  or  Pulaski.  The  fourth  section 
simply  provides  that  if.  at  the  first  election, 
more  than  two-fifths  vote  against  removal, 
the  county  seat  shall  remain  at  Newl>cm; 
but  if  three-fifths  be  cast  for  removal  either 
to  Dublin  or  Pulaski,  the  place  receiving 
three-fifths  shall  be  the  county  seat;  but  it 
two-fifths  of  the  vote  be  not  against  removal, 
and  neither  Dublin  nor  Pulaski  receive  three- 
fifths,  then  a  second  election  shall  be  held  be- 
tween Dublin  and  Pulaski,  and  the  place  re- 
ceiving the  highest  num1>er  of  votes  shall 
henceforward  be  the  county  seat.  After  set- 
ting out  that  certain  citizens  of  the  town  of 
Pulaski  had  proposed  to  donate  to  the  coun- 
ty, in  the  event  of  the  removal  of  the  com-t- 
bouse  to  the  town  of  Pulaski,  so  much  laud 
as  may  be  necessary  for  a  site  for  the  court- 
house and  Jail,  and  to  erect  and  construct, 
free  of  cost  to  tbe  coun^,  a  safe  and  suitable 
Jail,  and  to  orect  and  construct  free  of  cost 
except  as  to  the  Insurance  money  (tbe  court- 
house at  Newbem  having  been  burned),  and 
proceeds  of  the  sale  of  the  courthouse  lot  hi 


1  No  opinion  filed. 
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tbe  town  of  Newbern,  a  snttaUe  courthooae, 
the  fifth  section  of  the  act  goes  on  to  provide 
that,  before  ordering  tbe  electlm  provided 
for  in  the  act,  tbe  Judge  of  tbe  circuit  cisnrt 
shall  take  a  good  and  aufSclent  bond,  with 
surety,  in  a  poialty  prescribed,  conditioned 
to  cover  all  the  undertaklngB  of  the  citizens 
who  propose  to  donate  the  location  and  erect 
the  bnlldlng  specified,  and  then  provides  for 
the  appointment  of  three  commissioners  to 
select  a  site  in  the  town  of  Pnlaskl  for  the 
courthouse  and  jail  If  the  rote  determined 
that  the  county  seat  was  to  be  moved  there 
(similar  provisions  are  made  In  this  section 
with  regard  to  Dublin);  and,  further,  that 
in  the  event  of  tbe  removal  of  tbe  conrthoose 
from  the  town  of  Newborn  to  tbe  town  of 
Pulaski,  the  old  jail  at  Newborn,  and  tbe 
lot  on*  which  It  Is  located,  and  on  .which  tbe 
old  courthouse  stood,  shall  be  sold  as  provided 
by  law,  and  the  proceeds  therefrom  and  ab 
the  insurance  money  collected  upon  the  pol- 
icy carried  by  the  board  of  supervisors  of  the 
county  upon  the  old  courthouse  shall  be  ap- 
plied towards  the  building  of  a  new  court- 
house for  the  county  at  such  place  as  may  be 
determined  on  by  tbe  election  thereinbefore 
provided;  and  that  it  shall  be  the  duty  of 
the  supervisors  of  the  county  to  provide  a 
suitable  place  In  the  town  to  which  the  court- 
house shall  have  been  removed  by  the  vote 
of  the  people  for  a  court  room  and  cletk's 
office  for  the  county,  at  which  all  of  the  coiurts 
of  the  county  shall  be  held  until  a  new  conrt- 
bouse  shall  have  been  built  and  completed. 
The  first  clause  of  section  15,  art  5,  of  tbe 
constitution  of  Virginia  provides  that  "no 
law  shall  embrace  mwe  than  one  object 
which  shall  be  expressed  in  its  title."  A 
similar  provision  to  this  is  found  in  most  of 
the  states  of  the  Union,  and  hss  been  con- 
strued in  a  large  number  of  cases,  and  by 
many  courts  of  last  resort  both  state  and 
federal;  and  the  authorities  that  will  be 
cited  here  will  be  of  cases  arising  in  those 
states  having  a  similar  constitutional  provi- 
sion, the  words  "object"  and  "subject"  be- 
ing taken  to  have  one  and  the  same  significa- 
tion. 

What  is  the  object  embraced  in  the  act 
of  January  22,  1894,  entitled,  as  we  have 
seen,  "An  act  to  authorize  and  provide  for 
a  special  election  In  the  county  of  Pulaski 
as  to  the  removal  of  the  couit-house  of  said 
county"?  Plainly,  tbe  removal  of  the  court- 
house of  Pulaski  county.  It  is  admitted  in 
the  argument  of  this  case  that  the  legislature 
might  have  passed  an  act  simply  removing 
the  county  seat  and  courthouse  of  Pulaski 
county  to  Pulaski  City  or  to  any  other  point 
in  the  county.  Indeed,  this  could  not  be 
denied;  but  Instead  of  doing  this,  the  legis- 
lature saw  fit  to  first  ascertain  the  wishes 
of  the  voters  of  the  county  as  to  the  re- 
moval of  the  courthouse  at  all,  and.  If  to  be 
removed,  to  what  point  they  desired  it  to 
be  removed,  and  at  the  same  time  made  all 
necessary  provisions  to  carry  out  the  wishes 


of  the  voters  of  the  county  when  ascertain- 
ed. The  general  rule  governing  In  ascer- 
taining the  constltatlMiaUty  of  an  act  of  this 
character  may  be  stated  thus:  If  the  sub- 
jects embraced  by  the  statute,  but  not  speci- 
fied in  the  title,  have  congmlty  or  natural 
connection  with  the  snbject  stated  In  the 
title,  or  are  cognate  or  germane  thereto,  tbe 
requirement  of  the  constltntlon  as  to  the 
title  is  satisfied.  23  Am.  &  Eng.  Bnc.  Law, 
pp.  28S,  239;  Johnson  v.  Harrison,  47  Minn. 
678,  50  N.  W.  923.  Says  Judge  MitcheU  lo 
delivering  the  opinion  of  the  court  in  tbe  last 
case  cited:  "Any  construction  of  this  provi- 
sion of  the  constitution  that  would  inter- 
fere with  the  very  commendable  policy  of  in- 
corporating the  entire  body  of  statutory  law 
upon  one  general  subject  In  a  single  act  in- 
stead of  dividing  it  into  a  number  of  sepa- 
rate acts,  would  not  only  be  contrary  to  its 
spirit  but  also  seriotisly  embarrassing  to 
honest  legislation.  All  that  is  required  is 
that  the  act  should  not  include  legislation  so 
Incongruous  that  it  could  not,  by  any  fair 
Intendment  be  considered  germane  to  one 
general  subject  The  subject  may  be  as 
comprehensive  as  the  legislature  chooses  to 
make  it  provided  It  constitutes,  in  the  con- 
stitutional sense,  a  single  subject  and  not 
several.  The  connection  or  relatlonsfaip  of 
several  matters,  such  as  will  render  them 
germane  to  one  subject  and  to  each  other, 
can  be  of  various  kinds;  as,  for  example,  of 
means  to  ends,  of  difTerent  subdivisions  of 
the  same  subject  or  that  all  are  designed 
for  the  same  purpose,  or  that  both  are  des- 
ignated by  the  same  term.  Neither  is  it 
necessary .  that  the  connection  or  relation- 
ship should  be  logical;  It  is  enough  that  the 
matters  are  connected  with  and  related  to  a 
single  subject  In  popular  signification.  The 
generality  of  the  title  of  an  act  is  no  objec- 
tion, provided  only  it  is  sufficient  to  give  no- 
tice of  tbe  general  subject  of  the  proposed 
legislation  and  of  the  interests  likely  to  be 
affected.  The  title  was  never  intended  to 
be  an  index  of  the  law."  See,  also.  Powell 
T.  Supervisors  of  Brunswick  Co.,  88  Va.  707, 
14  S.  B.  543;  Lescallett  v.  Com.,  89  Va.  87a 
17  S.  B.  548;  State  v.  Town  of  Union,  83 
N.  J.  Law,  350;  People  v.  Brlggs,  60  N.  Y. 
553;  Johnson  v.  Harrison,  4<  Minn.  578; 
60  N.  W.  923;  Falconer  v.  Robinson,  46  Ala. 
347;  Carter  Co.  v.  Slnton,  120  U.  S.  523. 
7  Sup.  Ot.  650;  Mont  Clair  v.  Ramsdell.  107 
TJ.  8.  155,  2  Sup.  Ot  891;  Ackley  School  Dist 
V.  Hall,  113  U.  S.  142,  5  Sup.  Ct  371;  Unity 
V.  Burrage,  103  U.  S.  457-459;  and  Com.  v. 
Brown  (Just  decided  by  this  court)  21  S.  B. 
357.  The  fact  that  the  act  authorizes  many 
things  of  a  diverse  nature  to  be  done  will 
not  affect  the  sufficiency  of  the  title,  pro- 
vided the  doing  of  such  things  may  be  fair- 
ly regarded  as  in  furtherance  of  the  general 
snbject  of  the  enactment  28  Am.  &  Eng. 
Bnc.  Law,  p.  239;  McGum  v.  Board  of  Edu- 
cation, 133  111.  122,  24  N.  B.  529;  Blake  v. 
People,  109  lU.  504;  Larned  r.  Tieruan,  110 
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ni.  ITS;  Mix  T.  Railroad  Co.,  116  lU.  SQ2,  6 
N.  B.  42;  People  v.  Hazelwood,  116  in.  310, 
6  N.  E.  480.  An  act  entitled  "An  act  to  in- 
crease boundaries"  of  tbe  county  may  em- 
bi-ace  provisions  for  extending  tlie  borders 
of  tbe  county,  locating  the  seat  of  Jostlee, 
and  accepting  donations  for  public  build- 
ings. Blood  V.  MarceUiott,  S3  Pa.  St  391; 
L<eger  v.  Rice,  8  Pblla.  167,  Fed.  Gas.  No. 
8:210.  "An  act  to  autbortee  tbe  formation 
of  new  counties"  comprehends  provlslo&s 
relating  to  boundaries  of  old  counties  from 
which  the  new  are  to  be  formed,  also  provi- 
sions for  the  organization  and  sitting  of 
courts  in  the  new  counties.  CommlssionerB 
V.  Spitler,  13  Ind.  235;  Haggard  v.  Hawkins, 
14  Ind.  299;  Brandon  v.  State,  16  Ind.  197. 
Provisions  regulating  tbe  manner  of  con- 
ducting an  election  to  determine  a  cliange 
of  the  location  of  the  county  seat  may  be 
embraced  under  the  title  "An  act  to  change 

the  location  of  the  county  seat  of  ," 

specifying  the  county.  The  submission  of 
tbe  change  of  location  to  the  voters,  tbe  se- 
lection of  the  new  site,  and  the  removal  of 
the  county  buildings,  are  all  matters  prop- 
erty connected  with  the  "cliange  of  the  loca- 
tion," which  Is  the  subject  expressed  in  the 
title  of  tbe  act  Simpson  v.  Bailey,  3  Or. 
.S15;  In  re  Division  of  Howard  Ck>.,  15  Kan. 
197;   Woodrutr  v.  Baldwin.  23  Kan.  484. 

The  principal  question  In  all  cases  Ukie  tbls 
is  whether  the  act  is  in  truth  broader  than 
the  title;  and,  if  so,  then  whether  the  other 
objects  in  the  act  are  so  Intimately  connected 
with  tbe  one  indicated  by  the  title  that  the 
portlaa  of  the  act  relating  to  them  cannot  be 
rejected,  and  leave  a  complete  and  sensible 
•enactnoait  which  Is  capable  of  being  executed 
(Cooler,  Const  Lim.  [fith  Ed.]  pp.  178,  179); 
and  none  of  the  provisions  of  a  statute 
should  be  regarded  as  uaoonBtltutiooal  where 
they  all  rdate  directly  or  Indirectly  to  the 
same  subject  expressed  in  tbe  title.  5  Cool^, 
Const  Idm.,  supra,  note  1;  Phillips  ▼.  Bridge 
Co.,  2  Mete  (Ky.)  219;  Smith  v.  Com.,  8 
Bush,  112.  In  PhilUps  v.  Bridge  Co.,  siq>ra, 
the  act  of  the  Kentudcy  legislature  imdsr  re- 
view was  entitled  "An  act  to  amend  the  char- 
ter of  tlie  Cov.  &  Cln.  Bridge  Co.";  and  the 
first  section  of  the  act  increased  the  capital 
citock  of  tbe  company,  and  the  second  sec- 
tion conferred  power  on  the  bridge  company 
to  sell,  and  on  the  dty  of  Covington  to  sub- 
scribe to,  the  capital  stock  of  the  bridge  com- 
liany,  and  In  payment  thereof  to  sell  tbe  bonds 
of  tbe  ctty.  and  levy  a  tax  for  tbe  payment  of 
the  Interest  on  the  bonds;  the  contention  be- 
ing in  tbat  case  that  the  act  was  in  conflict 
with  the  clause  in  the  constitution  of  Ken- 
tucky which  provides  that  "no  law  shall  re- 
late to  mwe  than  one  subject  that  shall  be  ex- 
pressed ia  the  title,"  but  tbe  couit  held  other- 
wise. Chief  Justice  Simpson,  delivering  tbe 
opinion,  says:  Tbe  power  to  sell  stock  to  the 
-diy  of  Covington  necessarily  requires  tbat 
a  power  should  be  conferred  on  the  latter  to 
-subscribe  and  pay  for  it    The  subject  is  the 


same^  although  It  relates  to  a  transaction  to 
whldt  two  corporations  are  parties,  one  of 
whom  only  Is  named  in  the  title  of  the  act 
If,  by  the  act,  a  power  had  been  conferred  on 
the  city  of  Covington  to  subscribe  for  the 
stock  of  any  othw  corporation  but  tbe  one 
named  in  tlie  title  of  the  act,  then  the  pro- 
vision would  fall  within  ibe  constitutional 
prohibition,  and  be  clearly  null  and  void;  but 
as  it  is  restricted  in  opeiatlon  to  matters  per- 
tinent to  tbe  bridge  oomixny,  and  tbe  provi- 
sions of  the  act,  so  far  as  they  relate  to  the 
city  of  Covbigton,  are  apposite  to  the  purpose 
which  was  intended  to  be  affected  by  Its  pas- 
sage, and  are  sitficiently  indicated  in  iu  title. 
It  Is  not  liable  to  this  constitutional  objeetiwi. 
It  was  certainly  not  necessary  for  the  legis- 
lature to  pass .  two  separate  acts  to  effect  the 
object  it  liad  in  view,— one  to  enable  the 
company  to  sell  the  stock  to  the  city,  and  an- 
other to  enable  the  city  to  subscribe  and  pay 
for  it  TbB  oonstltutiaaai  provision  relied  up- 
on must  receive  a  rational  construction,  and 
not  one  that  would  lead  to  snch  an  unneces- 
sary and  absurd  result.  In  Bx  parte  Upshaw, 
45  Aia.  231,  In  delivering  the  oplniem  of  the 
eonrt.  Justice  Saffold  says:  "It  would  be  a 
violation  ot  the  lettw  and  apli-it  of  this  con- 
stitutional safeguard  if  such  a  construction 
should  be  put  upon  It  as  would  forbid  the  in- 
corporation into  a  law  of  everything  needful 
to  the  proper  operation  of  tbe  cms  subject  to 
which  It  is  limited." 

We  might  add  many  other  autliorltieB  to 
those  already  cited,  but  we  deem  it  unneces- 
sary. Assuming,  however,  tbat  the  act  itself 
is  broader  than  tbe  title,  and  that  such  por- 
tions of  the  act  as  are  not  embraced  In  tbe 
title  are  to  be  stricken  out,  then,  if  so  much 
of  tbe  act  remains  as  authorised  the  election 
to  be  held  to  ascertain  the  sense  of  the  voters 
as  to  tbe  removal  of  tbe  courtbouae,  whicb  to 
onr  mind  is  dear,  then  the  result  is  the  same, 
as  tbe  general  law  of  the  state  would  have 
imposed  upon  the  board  of  supervisors  of  Pu- 
laski county  tbe  duty  of  providing  a  site  at 
Pulaski  City  for  the  courthouse,  Jail,  and 
clerk's  office,  and  to  erect  all  needed  build- 
ings thereon,  when  the  result  of  the  election 
determined  tbat  the  county  seat  was  to  be 
henceforward  at  Pulaski  City,  and  would  bave 
given  them  tbe  same  control  over  the  pro- 
ceeds arising  from  tbe  sale  of  the  court- 
house lot  at  Newbern,  the  remainlDg  buildings 
thereon,  and  the  insurance  money,  as  the  act 
In  question  gives  them  (section  92o,  Code  Va.) ; 
and,  bad  they  fsUed  to  p^form  this  duty, 
th^  would  bave  been  compellable  to  do  so 
by  mandamus. 

It  is  argued  with  earnestness  by  appellants 
tbat  the  title  of  the  act  we  are  now  consider- 
ing provides  for  but  one  election  while  tlie 
body  of  tbe  act,  or  the  act  itself,  provides  fa- 
two  elections,  and  for  this  reason,  if  do  other, 
tbe  act  should  be  held  to  be  unconstitutional 
and  void.  In  other  words,  the  contention  Is 
that  this  "second  election,"  as  it  is  callol, 
could  only  bave  been  provided  for  by  a  sepa- 
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rate  act  The  weight  of  anthoritiea,  as  we 
have  seen,-  is  decidedly  against  this  conten- 
tion. The  second  election  was  but  a  means 
to  an  end,  and  the  anthoritiea  go  so  far  as  to 
characterize  the  contentlou,  under  these  con- 
ditions, that  tho-e  should  hare  been  a  separate 
act,  as  wholly  untenable.  Elections  are  held 
to  ascertain  the  will  of  the  people,— in  the  one 
case,  as  to  who  shall  fill  an  office  or  post  of 
trust;  In  the  other,  whether  a  thing  proposed, 
affecting  their  interest,  shall  be  done  or  not 
done.  In  the  case  here  there  might  not  have 
been  any  occasion  for  a  second  election,  or  a 
second  vote,  as  it  might  be  more  properly 
called.  The  end  desired  was  the  removal  of 
the  county  seat  If  the  voters  of  Pulaski  coun- 
ty 80  determined,  and  to  the  place  they  wish- 
ed it  to  be°  located.  Had  either  Pulasld  City 
or  Dublin  received  three-fifths  or  more  of  the 
votes  cast  April  6,  181)4,  there  would  have 
been  no  second  vote  or  election;  but  by  this 
vote  of  April  6th  it  was  shown  clearly  that 
the  will  of  the  people  was  to  remove  the  coun- 
ty seat  from  Newbem.  And  It  could  not  be 
moved  both  to  Pulaski  City  and  to  Dublin; 
hence  the  will  of  the  people  was  again  ascer- 
tained as  to  which  of  the  two  places  the  coun- 
ty seat  should  be  moved.  The  vote  at  the 
second  election  was  overwhelmingly  in  favor 
of  Pulaski  City,  finally  determining  in  the 
modes  prescribed  in  the  act  that  the  will  of 
the  people  of  Pulaski  county  was  that  the 
county  seat  lie.  removed  from  Newbem  and 
to  Pulaski  City.  We  can  therefore  readily 
see  how  useless  It  would  have  been  for  the  leg- 
islature to  have  provided,  by  another  and  sep- 
arate act,  for  the  second  election.  In  fact, 
we  do  not  see  that  the  act  of  January  22, 
1S94,  provides  for  but  one  election;  namely, 
an  election  to  ascertain  the  will  of  the  people 
of  Pulaski  county  as  to  the  location  of  their 
county  seat. 

We  are  also  unable  to  see  the  force  of  the 
contention  that  the  act  upon  its  face  provides 
for  a  "combine"  between  Pulaski  City  and 
Dublin  against  Newbern.  On  the  contrary, 
the  act  appears  to  fairly  and  justly  deal  with 
Newbern  by  providing  that,  if  two-fifths  of 
the  votes  cast  be  against  the  removal  of  the 
county  seat,  the  county  seat  shall  remain  at 
Newbem;  and  with  the  notice  of  the  election 
duly  posted,  and  accompanied  by  the  order  of 
the  judge  of  the  circuit  court  embodying  the 
provisions  of  the  act  as  to  how  the  election 
was  to  be  held,  the  character  of  the  ballots  to 
be  used,  and  how  they  were  to  be  counted,— 
in  fact,  everything  needful  to  inform  the  Vet- 
era of  the  efCect  and  meaning  to  be  given  to 
their  respective  ballots,- we  think  It  would 
be  a  reflection  upon  the  Intelligence  of  the 
voters  of  Pulaski  county  to  hold  that  they  did 
not  understand  that  a  vote  cast  at  the  elec- 
tion of  April  6th  for  removal  either  to  Pulaski 
City  or  to  Dublin  would  be  counted  as  a  vote 
for  the  removal  of  the  coimty  seat  from  New- 
bem. 

Nor  are  we  able  to  see  the  force  of  the  con- 
tention that  "the  act  confers  on  Judge  S.  W. 


Williams  another  office  and  public  trust  dur- 
ing his  conttauance  in  office  as  circuit  judge, 
contrary  to  section  24  of  article  6  of  the  con- 
stitution, and  that  the  act  Invades  the  prov- 
ince of  the  Judiciary."  The  act,  in  our  opin- 
ion, is  a  comprehensive  provision,  not  broader 
than  its  title,  for  the  removal  of  the  oountj 
seat  of  the  county  of  Pulaski  if  the  people  ao 
desired,  and  that  nothing  is  contained  thnein 
"so  incongruous  that  it  could  not,  by  any  fair 
Intendment,  be  considered  geraiane  to  the  one 
general  object,"  but  that  evei7thlng  contained 
In  the  act  "may  be  fairly  regarded  as  in  fur- 
therance of  the  general  object  of  the  enact- 
ment" All  of  its  provisions  should  be  re- 
garded as  relating  directly  to  the  same  sub- 
ject, having  a  natural  connection  therewith, 
and  not  foreign,  in  any  sense,  to  the  subject 
expressed  In  the  title.  We  are  therefore  of 
opinion  that  the  act  of  January  22,  1884,  is 
constitutional  and  valid;  that  it  does  not  con- 
fer on  Judge  S.  W.  Williams  another  office 
and  public  trust,  or  invade  the  province  of  the 
judiciary  in  any  respect 

We  come  now  to  consider  the  only  remain- 
ing question,  whether  the  Judge  of  the  drcoit 
court  erred  in  refusing  the  motion  of  the 
plaintiffs  for  a  continuance,  and  in  dissolv- 
ing the  injunction,  at  the  hearing  August  18. 
1894.  Section  3444  of  the  Code  of  Virginia 
provides  that  the  Judge  of  the  circuit  court  in 
which  a  case  is  pending  wherein  an  injuni-- 
tl(m  is  awarded  may  In  vacation  dissolve 
such  Injunction  after  reasonable  notice.  So 
that,  where  the  extraordinary  remedy  by  In- 
junction is  resorted  to,  the  party  or  parties 
resorting  to  it  ate  fully  apprised  by  the  stat- 
ute that  a  motion  to  dissolve  may  be  made  at 
any  time  after  reasonable  notice,  and  the 
proof  thereof  to  sustain  the  equities  of  the 
bill  should  be  taken  with  all  reasonable  dis- 
patch. There  were  sixty-seven  working  days 
between  the  grant  and  dissolution  of  the  In- 
junction. Plaintiffs  took  deposition  au  only 
tea  days,  and  on  five  of  the  days  examined 
but  one  witness  a  day,  and  between  the  19th 
of  July  and  the  18th  of  August  but  one  day  of 
the  additional  time  given  them  to  take  their 
proof  was  utilized,  and  but  one  d^weitioD 
was  taken;  and  the  motion  for  a  continuancv 
on  August  18th  was  based  solely  on  the  affi- 
davit of  one  T.  W.  Covey,  which  only  sug- 
gests a  desire  to  take  depositions  of  about 
"two  hundred  more"  witnesses,  but  does  not 
state  tliat  any  of  them  were  known  or  be- 
lieved to  be  material.  The  motion  to  dissolve 
on  August  18th  was  heard  on  the  bill,  the  an- 
swer of  the  defendants  denying  specifically 
and  generally,  without  the  least  evasion,  all 
of  the  equities  of  the  bill  and  evoy  material 
allegation  therein  contained,  and  on  the  depo- 
sitions of  28  witnesses  examined  for  the 
plalntifla. 

It  is  trae  that  upon  a  motion  to  diasolve  an 
Injunction  the  defendant  Is  considered  the 
actor,  and  upon  him  rests  the  burden  of  dis- 
proving the  equities  of  uie  bill.  Such  full 
and  positive  proof,  however.  Is  not  exacted 
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as  would  be  necessary  apon  a  tloal  hearing 
of  the  cause,  since  the  effect  of  requiring 
such  strictness  of  proof  might  be  to  prevent  a 
rlissoliitlon  until  the  final  hearing.  And,  for 
the  purposes  of  such  motion,  defendant's  an- 
swer Is  to  be  taken  as  tfue  so  far  as  re- 
sponslve  to  the  allegations  of  the  bill,  and 
fully  and  fairly  meets  complainant's  equities 
without  evasion,  and  without  passing  over 
material  allegations.  High,  Inj.  |  1470;  Mil- 
ler T.  Washburn,  8  Ired.  Eq.  161;  North's 
Ex'r  T.  Perrow,  4  Rand.  (Va.)  1.  But  it  may 
be  suggested  that  this  rule  applies  only  to  an 
answer  under  oath.  "If  plaintiff  waives  the 
answer  of  defendant  under  oath,  while  such 
waiver  deprives  the  answer  of  Its  effect  as 
evidence,  and  dispenses  with  the  necessity 
which  would  otherwise  exist  of  disproving 
it  by  testimony  equivalent  to  that  of  two 
witnesses,  yet  such  answer,  If  It  negatives 
the  equities  of  the  bill,  must  be  treated  upon 
a  motion  to  dissolve  as  a  denial  of  plalntllTs 
i.«8e."  High,  In}.  |  1S27;  Loclchart  v.  City 
of  Troy,  48  Ala.  679.  The  dissolution  of  an 
injunction  is  largely  a  matter  of  judicial  dis- 
cretion, to  be  determined  by  the  nature  of 
the  particular  case  under  consideration,  and 
so  as  to  a  motion  to  continue  a  motion  to  dis- 
solve; and  where  this  discretion  has  appar- 
ently beoi  soundly  exercised  by  the  judge 
below,  and  especially  where  the  contrary 
does  not  appear  In  the  record,  this  court  will 
not  disturb  the  action  of  the  lower  court 
Mining  Co.  T.  Harrison,  decided  at  the  Jano- 
ary  tain  of  this  courts  "When  a  motion  is 
made  to  dissolve  an  injunction,  the  court  of 
cbancery  never  continues  It  unless  from  some 
great  necessity,  because  the  court  is  always 
c^ten  to  grant,  and,  of  course,  to  reinstate  an 
injunction  wherever  it  shall  appear  proper  to 
do  BO."  1  Bart  Ch.  Prac.  (New)  467.  Apply- 
ing this  established  rule  to  the  case  at  bar, 
we  do  not  think  that  the  judge  of  the  circuit 
court  erred  In  overruling  the  motion  for  a 
continuance  August  18,  1804.  He  doubtless 
did,  and  rightly,  take  Into  consideration,  not 
only  the  general  features  of  the  case,  but  the 
injury  and  inconvenience  resulting  from  a 
protracted  litigation  over  the  location  of  the 
county  seat.  Nor  do  we  think  that  the  judge 
of  the  circuit  court  erred  In  dissolving  the 
injunction  at  the  bearing  on  August  18,  1884. 
"Wben  a  motion  to  dissolve  Is  heard  upon 
the  bill,  answer,  and  deposition  used  as  affi- 
davits, and  the  evidence  does  not  show  prob- 
able cause  from  which  it  may  reasonably  be 
inferred  that  plalntUT  will  be  able  to  make 
out  his  case  upon  the  final  hearing,  the  In- 
junction will  be  dissolved.  If,  however,  plain- 
tiff's right  to  relief  Is  supported  by  evidence 
i-e>;ularly  taken  in  the  cause  in  his  behalf, 
and  on  which  he  intends  to  rely  upon  the 
flnnl  bearing,  the  injunction  will  not  be  dls- 
Holved  upon  bill  and  answer  alone,  but  will 
be  ordered  to  stand  over  to  the  hearing." 
Hlf;h,   InJ.  {  152C;    Cunningham   v.  Tucker, 

1  Opiuiou  held  by  order  of  court. 


14  Fla.  267.  Following  this  rule  strlcUy, 
when  applied  to  the  case  at  bar,  the  judge 
of  the  circuit  court  was  clearly  right  In  dis- 
solving the  injunction,  as  the  depositions 
read  on  behalf  of  the  plaintiffs  at  the  hear- 
ing did  not  show  probable  causa  from  which 
it  might  have  been  reasonably  Inferred  that 
plaintiffs  would  be  able  to  make  out  their 
case  upon  final  hearing.  Nor  did  this  evi- 
dence support  plaintiffs'  right  to  the  relief 
set  up  In  the  bill.  On  the  contrary,  we 
think  that  the  weight  of  this  evidence  is 
against  the  allegations  of  the  bill.  At  all 
events,  it  fails  to  support  them,  and  phiiu- 
tlffs'  counsel  admit  that,  with  28  witnesses 
examined,  the  charge  of  fraud  which  is  the 
gravamen  of  the  bill,  was  not  made  out 
Therefore,  if  the  motion  to  dissolve  the  in- 
junction rested  only  on  the  bill  and  the  an- 
swer denying  all  the  grounds  of  equity  set 
up  in  the  bill,  the  injunction  should  have 
been  dissolved.  Hogan  v.  Duke,  20  Orat 
244;  Moore  v.  Steelman,  80  Va.  831;  Motley 
V.  Frank,  87  Va.  432,  13  S.  B.  20. 

We  are  therefore  of  opinion,  upon  a  re- 
view of  the  whole  case,  that  the  decree  com- 
plained of,  entered  by  the  judge  of  the  cir- 
cuit court  of  Pnlaski  county  August  18,  1804, 
is  clearly  right,  and  must  be  afilrmed. 

BUCHANAN,  J.,  concurs  In  the  result 


BENTON  V.  (JbMMONWEALTH.i 
(Supreme  Court  of  Appeals  of  Virginia.    March 

28,  189S.) 
CRiMiMAb  Law— Nbw  Trial— Waoxorui,  OoMTiir- 

DAXCE— FOHMEK  JeOPARDT— WAIVER    BT  APPU- 

OATiOM  yoK  New  TriaI/— HoniKBRSAKiKO — Lar- 

CSNT. 

1.  Where  the  Bupreme  court  grants  a  pris- 
oner a  new  trial  on  account  of  a  failure  to  give 
him  a  "speedy  trial"  In  the  court  below,  due 
to  the  wrongfal  continuance  of  the  case  at  a 
certain  term,  he  is  not  entitled  to  a  discharge, 
but  only  to  the  new  trial  given  him. 

2.  The  first  count  of  the  indictment  charged 
housebreaking  with  intent  to  commit  larceny; 
the  second,  entering  a  house  without  breaking, 
with  the  same  intent  On  the  first  trial  de- 
fendant was  found  guilty  as  charged  in  the  In- 
dictment; on  a  second  trial  be  was  found  guilty 
of  grand  larceny.  It  was  claimed  that  as  be 
was,  on  the  second  trial,  found  guilty  of  grand 
larceny  alone,  he  was  acquitted  of  housebreak- 
ing, and,  the  verdict  on  the  first  trial  being 
general,  and  silent  as  to  the  larceny  charged. 
It  was  a  verdict  for  housebreaking  with  intent 
to  commit  larceny  only,  and  in  effect  an  acquit- 
tal of  the  charge  of  larceny.  BM,  that  a  plea 
in  accordance  with  the  above  claim  was  bad, 
as  by  applying  for  a  new  trial  he  waived  bis 
former  jeopardy. 

3.  Though  housebreaking  with  Intent  to 
commit  larceny  and  grand  larceny  may  be 
charged  In  one  indictment  the  accused  may  l>e 
found  gnilty  of  either  or  both  offenses,  but 
only  one  penalty  can  be  imposed,  unless  there 
is  a  separate  count  for  each. 

4.  Code  1887,  I  4040,  provides  that  "if  the 
verdict  be  set  aside  and  a  new  trial  granted  the 

1  Reported  by  F.  8.  Kirkpatrick,  Esq.,  of  the 

Lynchonrg  bar. 
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accused,  he  shall  not  be  tried  for  any  higher 
offense  than  that  of  which  he  was  convicted  on 
the  last  trial."  Sdd,  that  on  the  new  trial 
the  accused  is  liable  to  be  convicted  of  any  of- 
fense charged  in  the  indictment  for  which  there 
.is  no  severer  punishment  than  the  oSenae  of 
which  he  was  convicted. 

5.  It  is  permissible  to  charge  in  different 
'Counts  of  the  same  indictment  an  enterinfr  of  a 
house  without  breaking  and  also  by  breaking. 

0.  A.  meathouse  is  a  storehouse,  within 
Code  1887,  S§  3705,  3706,  forbidding  the  enter- 
ing a  storehouse  with  intent  to  commit  lar- 
«eny. 

7.  Where  the  record  shows,  "On  motion  of 
the  defendant  rules  were  ordered  against"  cer- 
tain persons,  it  will  be  inferred  that  the  priaon- 
«r  was  personally  present  in  court. 

Error  to  circuit  court,  Fauquier  county. 

D.  W.  Benton  was  convicted  of  entering  a 
bouse  with  intent  to  commit  larceny,  and 
brings  error.     Aflirmed. 

Garrett  Sc  Oarrett,  for  plaintiff  In  error. 
R.  Taylor  Scott,  Atty.  Gen.,  for  the  Oommoo- 
'wealth. 


RIELY,  J.  The  plaintiff  in  error,  D.  W. 
Benton,  was  Jointly  Indicted  with  others,  in 
the  county  court  of  Loudoun  county,  at  its 
August  term.  1892,  under  section  3706  of  the 
Code,  for  housebreaking  in  the  nighttime 
with  Intent  to  commit  larceny.  He  was  con- 
victed upon  the  indictment,  and  upon  a  writ 
of  error  to  this  court  a  new  trial  was  award- 
«d  him  on  the  ground  that  improper  testi- 
mony bad  been  admitted  agabist  him  by  the 
trial  court  Benton  v.  Com.,  89  Va.  570,  16 
S.  B.  725.  He  was  again  convicted,  and  a 
new  trial  was  again  granted  him  by  this 
court,  because  the  case  had  been  erroneously 
continned  at  one  term  for  the  commonwealth 
against  his  protest  Id.,  18  S.  B.  282.  When 
the  case  went  back  the  second  time  for  a  new 
trial  It  was  ronoved  to  the  county  court  of 
Fauquier  county,  In  which,  at  Its  September 
term,  1894,  a  general  verdict  of  guilty  was 
found  against  him  upon  the  Indictment,  and 
his  punishment  fixed  by  the  jury  at  conflm«- 
ment  In  the  penitentiary  for  three  years  and 
six  months.  Judgment  was  entered  upon  the 
verdict,  and  upon  a  writ  of  error  to  the  dr^ 
cult  court  the  same  was  affirmed.  Upon  the 
calling  of  the  case  at  the  May  term,  18&1, 
of  the  said  court,  the  prisoner  moved  the 
court  to  dismiss  the  prosecution  against  him, 
and  discharge  him  from  custody,  upon  the 
ground  that  this  court  had  decided  that  by 
the  erroneous  continuance  by  the  county 
court  of  his  case  for  the  commonwealth  at  Its 
February  term,  1893,  he  had  been  denied  the 
"speedy  trial"  guarantied  to  him  by  the  con- 
stitution, and  for  that  reason  had  reversed 
the  judgment  entered  against  him  at  the  fol- 
lowing March  term;  and  that,  therefore,  he 
could  not  be  further  prosecuted  for  the  of- 
fense charged  against  him.  The  court  re- 
fused to  discharge  him,  and  In  this  there  was 
no  error.  In  reversing  the  judgment  this 
court  simply  awarded  the  prisoner  a  new 
triaL    That  was  the  full  extent  of  the  decl- 


sioQ,  OS  the  records  of  thia  court  show.  The 
court  did  not  decide  that  for  such  error  the 
prisoner  should  be  dischai^ged  from  prosecu- 
tion, and  could  not  have  Intemded  that  such 
should  be  the  effect  of  such  reversal.  What 
Is  meant  by  the  '%peedy  trial"  guarantied  by 
the  constitution  of  Virginia,  and  what  is  the 
delay  in  the  trial  of  one  charged  with  fel- 
ony that  shall  forever  discharge  him  from 
prosecution,  has  been  construed  and  inter- 
preted by  the  legislature  in  the  enactment  of 
a  statute  that  "every  person  against  whom 
an  Indictment  Is  found  clxarging  a  felony, 
and  held  in  any  court  for  trial,  shall  be  for- 
ever dlsctiarged  from  prosecution  for  the  of- 
fense, if  there  be  three  regular  terms  of  the 
circuit  or  four  of  the  county,  corp(»atlon. 
or  hustings  court  In  which  the  case  is  pend- 
ing, after  he  is  so  held  without  a  trial,"  un- 
less the  failure  to  try  was  due  to  certain 
causes  mentioned  in  the  statute.  Section 
4047,  Code  Va.  This,  or  a  similar  provision, 
has  long  been  a  part  of  the  statute  law  of  the 
state  (1  Rev.  Code  1819,  c.  169,  i  2S,  and  Code 
1849,  c.  208,  i  36),  and  this  legislative  inter- 
pretation of  the  constitution  has  mcH«  than 
once  received  the  sanction  of  this  court  Ad- 
cock's  Case,  8  Grat  661;  Brown  v.  Bpps  (de- 
cided at  the  January  ttrm  last)  21  &  B.  119; 
and  Nicholas  v.  Com.  (decided  at  the  preaeut 
term)  Id.  304.  The  case  was  then  oontlnned 
on  the  motion  of  the  prisoner  from  time  to 
time  until  the  September  term  of  the  court 
At  this  term  he  obtained  leave  of  the  conrt 
to  withdraw  his  plea  of  not  guilty,  and  in 
lieu  thereof  offered  two  pleas  in  bar  of  the 
prosecution  against  him,  though  styled  "pleas 
in  abatement"  They  were  demurr<>d  to  by 
the  attorney  for  the  commonwealth.  The 
court  sustained  the  demurrer,  and  rejected 
the  ideas.  They  involve  the  same  principle 
of  defense^  and  may  be  considered  together. 
The  first  plea  sets  forth  tliat  at  the  March 
term,  1893,  of  the  county  court  of  lioadoun 
county,  he  was  convicted  on  the  Indictment, 
and  the  following  verdict  rendered  by  the  ju- 
ry: "We,  the  Jury,  find  the  prisoner,  D.  W. 
Benton,  guilty  of  grand  larceity  as  charged  in 
the  within  indictment,  and  fix  his  punish- 
ment  at  two  years'  confinement  in  the  poil- 
tentiary,"— upon  which  verdict  Judgment  was 
entered  against  him,  but  that  It  waa  after- 
wards reversed  by  this  court,  and  a  new  trial 
granted  him.  The  second  plea  sets  fmrth  that 
he  was  convicted  at  the  November  term. 
1892,  of  the  said  court  and  the  foUowins 
verdict  rendered  by  the  Jury:  "We,  the  jury, 
find  the  defendant,  D.  W.  Benton,  guilty  as 
charged  in  the  within  Indictment  and  fix 
his  punishment  at  two  years'  confinement  in 
the  penitentiary;"  that  judgment  was  en- 
tered thereon  against  him,  and  that  such 
judgment  was  afterwards  reversed  by  tliis 
court  and  a  new  trial  awarded  him.  It  was 
contended  and  ably  argued  by  taia  counaH 
that,  the  prisoner  liaving  been  convicted  at 
the  Match  term,  1893,  of  grand  larceny  onl.v. 
and  the  verdict  being  silent  as  to  the  chare* 
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of  bonsebreaking  with  Intent  to  commit  lar- 
ceny, he  was  thereby,  In  effect,  acquitted    of 
the  offense  of  housebreaking  with  Intent  to 
commit  larceny;  and  that  the  verdict  at  the 
November  term,  1892,  being  general  and  si- 
lent as  to  the  larceny  charged,  It  was  a  ver- 
dict for  housebreaking  with  Intent  to  commit 
larceny  only,  and,  In  effect,  an  acquittal  of 
the  charge  of  larceny;    and,   consequently, 
that  be  had  been  acquitted  of  both  the  fel- 
onies charged,  and  was  not  liable  to  be  again 
l>ut  upon  trial  for  either  of  the  said  offenses, 
nlthougb  at  do  time  had  a  verdict  of  "not 
trnllty"  been  rendered  In  his  favor,  but  he 
had  been  convicted  at  separate  times,  and  by 
different  Juries,  of  each  of  the  said  offenRe;^. 
These  pleas  present  the  Important  Inquiry: 
I'poD  what  charge  or  for  whnt  offense  may 
an  accused  be  tried  who  has  been  convicted 
opon  a  single  count,  wherein  more  than  one 
offense  is  distinctly  or  substantially  charged, 
where  the  verdict  of  oonvlctloD  has  been  set 
aside,  and  a  new  trial  granted  htm?     The  in- 
dictment In  the  case  at  bar  contained  only 
two  counts.     The  first  was  tor  breaking  and 
^'ntering  in  the  nighttime  the  meathoose  of 
Mary  Neville,  wlih  intent  to  steal  the  goods 
and  chattels  of  Uobert  Neville;  and  the  sec- 
ond for  enterli^  the  said  house  in  the  night- 
time without  breaking  with  the  Intent  afore- 
said.    Bach  connt  also  charged  the  actual 
larceny  ot  a  quantity  of  meet  of  Robert  Ne- 
ville, in  tbe  said  house,  of  the  value  of  $90. 
There  was  no  separate  count  for  the  larceny. 
Hoiiaetereaklng  wltii  tbe  intent  to  oommlt  lar- 
eonr  and  grand  larceny  ore  dlitinct  offenses 
nader  the  law,  and  to  each  is  affixed  Its  own 
penally,  but  they  may  be,  and  often  are,  one 
oontlnued  act,  and  may  be  ckarged  tn  the 
atime  count  of  an  Indictment     Upon  each 
oonnt  tbe  accused  may  be  found  guilty  of  ei- 
ther or  tioth  offenses,  but  there  can  be  only 
one  penalty  imposed.    Com.  v.  Hope,  22  Pick. 
1;   JoMdyn  v.  Oem.,  6  Mete.  (Mass.)  23C;  and 
2  Bish.  Or.  Proc.  §  144.     If  it  is  deslTed  to 
punish  for  both  offenses  in  a  case  of  this 
kind,  ttiere  must  be  inserted  In  the  indlct- 
ment  a  separate  count  for  th^  larceny,  as  was 
done  in  Speer's  Case,  17  Grat.  570.    An  ac- 
qnittal,  where  there  is  but  one  connt,  is  a 
ber   to  prosecution   for  alt   offenses  therein 
charged.     If  there  Is  a  conviction  generally, 
flnd  it  la  submitted  to,  this  is  also  a  bar  to 
all  such  offenses.     If  there  is  a  conviction  for 
larceny  only,  and  it  is  submitted  to,  this  too 
i<i  b  bar  to  further  prosecution  for  all  offenses 
cliarRed.     It  is  when  the  conviction  is  not 
submitted  to,  but  a  new  trial  is  granted,  that 
tlie   difficulty  arises.     When  an  accused  is 
oonT'.cted  of  an  offense,  and  affiles  for  and 
obtains  a  new  trial,  be  thereby  waives  his 
foruier  Jeopardy,  and  subjects  himself  to  fur- 
tltcr  trial.    As  a  general  in-indple,  this  can- 
not be  questioned.     But  to  what  extent  does 
his  waiver  go?     Where  two  distinct  felonies 
are  eliat^ed  in  tbe  same  count  of  an  indict- 
fxient,  as  here,  is  It  limited  to  such  one  of  the 
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offenses  charged  as  to  which  he  was  convict- 
ed, or  does  it  extend  to  the  whole  indictment, 
and  to  both  the  frfonles  charged?  Prior  to 
the  decision  of  Stnart's  Case,  28  Grat.  9o0, 
the  question  here  involved  had  not  been 
the  subject  of  legislation  in  Virginia,  but  the 
general  assembly,  in  the  revision  of  tbe  crim- 
inal laws,  soon  thereafter,  with  the  manifest 
purpose  of  changing  the  rule  laid  down  lu 
that  case,  added  to  section  S6  of  chapter  208 
of  the  Code  of  1S49,  the  following:  "But  if 
the  verdict  be  set  aside  on  the  motion  of  the 
accused,  and  a  new  trial  awarded,  on  sach 
new  trial  tbe  accused  shall  be  tried  and  such 
verdict  may  be  found  and  sentence  pro- 
nonnced  as  it  a  former  verdict  had  not  been 
found."  Acts  1877-78,  p.  278,  c.  311.  Whi:e 
that  act  was  in  force,  Willinm  Brii;gs  was 
indicted  In  the  county  court  of  Culpsp-r 
county  for  murder,  and  convicted  of  mni-der 
of  the  second  degree.  Upon  a  writ  of  error 
to  the  circuit  court  of  that  county  the  ver- 
dict was  set  aside,  and  a  new  trial  awarded. 
Wlien  the  case  came  oo  to  be  tried  anuw, 
he  offered  a  plea,  in  substance,  that  by  the 
verdict  on  tlie  former  trial  he  had  been  ac- 
quitted of  mnrder  of  the  first  degree,  and 
could  not  be  again  tried  for  that  offense. 
The  court  rejected  the  plea,  and  on  the  trial 
lie  moved  the  court  to  instruct  the  Jury  to 
the  same  effect,  which  the  court  refused  to 
do.  The  case  came  before  this  court  up- 
on a  writ  of  error  which  brought  in  review 
the  statute  aforesaid,  and  It  was  sustained 
as  constltutlonaL  Briggs  v.  Com.,  82  Va. 
054. 

In  the  general  revision  of  the  civil  and 
criminal  laws  made  by  the  Code  of  1887  the 
rule  prescribed  by  the  act  of  1877-78  was 
modified,  and  this  provision:  "If  the  ver- 
dict be  set  aside,  and  a  new  trial  granted 
the  accused,  lie  shall  not  be  tried  for  any 
higher  offense  than  that  of  which  he  was 
convicted  on  the  last  trial,"— was  enacted  In 
its  stead.  Code  1887,  |  4040.  This  statute 
has  now  to  be  construed  in  respect  to  the 
case  at  bar.  Any  question  as  to  its  validity 
is  settled  by  the  authority  of  Briggs  v.  Com., 
cited  above.  What  is  meant  by  "higher  of- 
fense" than  that  of  which  he  was  convicted 
at  the  last  trial?  What  Is  to  be  the  line  of 
demarcation  between  offenses  so  as  to  de- 
termine the  offense  or  offenses  of  which  the 
accused  may  be  tried  where  a  new  trial  is 
awarded?  All  offenses  are  divided  by  law 
Into  two  classes,— felonies  and  misdemean- 
ors. Between  them  there  la  no  trouble  in 
applying  the  statute.  It  is  between  the  va- 
riotis  felonies  themselves  as  a  class  that 
the  dlfltculty  arises  in  applying  the  rule  of 
the  statute.  It  is  not  easy,  in  construing 
tbe  statute,  to  lay  down  an  Inflexible  rule 
that  will  apply  to  all  cases.  As  a  general 
rule,  however,  it  is  to  be  determined  by  the 
maximum  of  the  penalty  affixed  to  the  of- 
fense. Into  some  offense  some  other  ele- 
ment besides  the  measure  of  i>enalty  may 
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perhaps  enter,  and  affect  the  distinction. 
If  so,  such  case  will  be  dealt  with  when 
it  arises.  The  obTious  Intent  of  the  statute 
is  that  the  accused  person  should  not  on  a 
new  trial  be  subject  to  the  risk  of  greater 
punishment  than  that  with  which  the  of- 
fense of  which  he  was  convicted  on  his  last 
trial  was  punishable,  but  that  be  should  re- 
main liable  to  be  convicted  of  any  offense 
charged  in  the  indictment  for  which  there 
was  no  severer  penalty  than  for  the  offense 
of  which  he  was  convicted.  As  a  general 
rule,  then,  the  maximum  of  punishment 
must  determine  whether  offenses,  when  com- 
pared with  each  other,  are  of  higher,  lower, 
or  of  equal  degree.  The  legislature,  in  pass- 
ing the  statute,  had  in  mind,  no  doubt,  such 
offenses  as  murder,  malicious  shooting,  etc., 
with  intent  to  maim,  etc.,  robbery,  larceny, 
and  the  like,  in  which  the  grades  of  the 
offense  are  very  distinct  Thus,  on  an  in- 
dictment for  murder,  the  accused  may  be 
convicted  of  murder  of  the  first  degree,  mur- 
der of  the  second  degree,  voluntary  man- 
slaughter, or  involuntary  manslaughter. 
And  the  legislature  intended  by  the  statute 
that  a  person  indicted  for  murder  and  con- 
victed of  murder  of  the  second  degree  should 
not,  if  granted  a  new  trial,  be  again  liable 
to  conviction  for  murder  of  the  first  degree, 
for  which  death  is  the  penalty,  while  the 
maximum  punishment  for  murder  of  the 
second  degree  is  confinement  in  the  peniten- 
tiary for  18  years;  or,  if  cwivlcted  of  volun- 
tary manslaughter,  for  which  the  maximum 
punishment  is  confinement  for  5  years  in  ttie 
penitentiary,  should  not  apain  be  put  upon 
trial  for  either  uiuixler  of  the  first  or  second 
degree;  and  that  a  person  prosecuted  for  ma- 
licious Shooting  with  intent  to  maim,  etc 
(under  section  8671  of  the  Code),  for  which 
the  highest  punishment  is  confinement  for 
10  years  in  the  penitentiary,  and  convicted 
of  unlawful  shooting  with  sncb  intent,  for 
which  the  highest  punishment  is  confine- 
ment for  S  years  in  the  penitentiary,  should 
not  on  a  new  trial  be  again  tried  for  the 
higher  offense  of  malicious  shooting  with 
the  intent  aforesaid,  because  that  is  higher, 
as  measured  by  the  severity  of  the  penalty, 
tlian  the  offense  of  unlawful  shooting  with 
such  intent;  and  that  one  indicted  for  grand 
larceny  and  convicted  of  petit  larceny,  if 
awarded  a  new  trial,  should  not  be  tried 
again  for  grand  larceny,  for  which  the  maxi- 
mum penalty  is  10  years'  confinement  in  the 
penitentiary,  while  petit  larceny  is  only  a 
misdemeanor,  and  punishable  by  confine- 
ment in  Jail,  or  by  a  fine,  or  by  both.  Other 
illustrations  of  criminal  offenses  readily  sug- 
gest thonselves.  Applying  this  rule  to  the 
ease  at  bar,  it  will  be  seen  that  the  offense 
of  housebreaking  in  the  nighttime,  with  in- 
tent to  commit  larceny,  and  grand  larceny, 
are  of  equal  degree.  Both  are  felonies,  and 
each  is  punishable  with  confinement  for  10 
years  in  the  penitentiary.   That  Is  the  maxi- 


mum punishment  prescrit>ed  for  each  of  said 
offenses.  The  plaintiff  in  eiTor  was  c<mvict- 
ed  on  one  trial  for  the  offense  of  housebreak- 
ing with  intent  to  commit  lafceny,  and  on 
the  other  for  grand  larceny;  but,  both  beiag 
of  equal  degree,  upon  applying  for  and  ol>- 
taining  a  new  trial  on  each  occasion,  be 
waived  his  Jeopardy  as  to  both,  t>oth  being 
charged  in  the  same  count,  and  he  was  right- 
ly put  upon  trial  upon  the  whole  indictment 
The  trial  court  therefore  committed  no  error 
In  sustaining  the  demurrer  to  the  pleas  and 
rejecting  them. 

His  pleas  being  rejected  by  the  court,  be 
thereupon  demurred  to  the  indictment.  The 
first  ground  of  demurrer  was  based  on  the 
objection  that  its  two  counts  were  repugnant 
to  each  other,  because  the  first  count  char- 
ged the  accused  with  breaking  and  entering 
the  meathouse  of  Mary  Neville,  and  the 
second  count  charged  him  with  entering 
it  without  breaking.  The  two  counts  are  in 
the  usual  and  approved  form  for  the  of- 
fense charged,  and  the  same  which  it  is  the 
constant  practice  to  Join  in  one  indictment. 
It  is  entirely  permissible  to  describe  the  of- 
fense committed  in  various  ways  in  sepa- 
rate counts  of  the  same  indictment,  so  as  to 
meet  the  evidence  as  it  may  be  adduced  on 
the  trial.  1  Bish.  Cr.  Proc.  {{  446.  449: 
Dowdy  V.  Oom.,  9  6rat  727;  and  Smith  v. 
Com.,  21  6rat  800.  The  other  ground  of  de- 
murrer was  that  the  indictment  diid  not 
charge  the  breaking  and  entering,  or  the 
entering  without  breaking,  with  intent  to 
commit  larceny,  any  house  specified  in  the 
statute  since  its  amendment  The  statute' 
before  it  was  amended,  after  specifying  cer- 
tain houses,  as  "shop,  <Ace,  storehouse, 
warehouse,  and  banking  house,"  used  the 
words  "or  other  house"  (sections  3705  and 
3700  of  the  Code),  but  in  the  amendment 
(Acts  1893-84,  p.  229)  the  words  "or  other 
house"  were  omitted.  It  was,  therefore, 
claimed  that  "meathouse"  Is  not  embraced 
within  the  description  of  any  of  the  houses 
specified,  and  that  the  breaking  or  ienterini: 
such  house  with  the  intent  to  commit  lar- 
ceny is  not  now  a  criminal  offense.  The 
word  "storehouse"  remains  In  the  statute  as 
amended,  and  is  defined  to  be  "a  building  fw 
keeping  goods  of  any  kind,  especially  pro- 
visions." A  meathouse,  as  popularly  under- 
stood, is  a-  building  In  which  meat  is  stored 
and  kept  It  Is  by  its  very  definitl<m  a 
storehouse,  and  synonymous  with  it.  And 
while  it  Is  better,  as  has  freqaently  been 
said  by  this  court,  to  descrilie  an  offense  in 
the  very  words  of  the  statute,  yet  it  will  be 
sufiScient  to  do  so  in  any  other  words  that 
are  synonymous,  and  which  plainly  brini: 
the  case  within  the  statute,  except  wlM^re 
certain  technical  words  are  necessary  tb  be 
used  in  an  indictment  in  charging  particu- 
lar offenses.  Howel's  Case,  6  Orat  OiM: 
Young's  Case,  15  Orat.  664;  Taylor's  Case. 
20  Qrat  825;  and  Dull's  Case,  25  Grat  8tM. 
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The  demarrer  to  the  Indictment  was  there- 
fore properly  overruled. 

The  prisoner  was  then  rearraigned,  plead- 
ed not  guUty,  and  was  put  upon  his  trial. 
Exception  was  takai  by  talm  to  the  charge 
given  by  the  court  to  the  Jury,  and  It  Is 
the  subject  of  the  fifth  bill  of  exertions. 
The  basis  of  this  exception  Is  the  same  as 
that  on  which  the  two  pleas  disposed  of 
above  were  founded,  and  It  Is  also  that  of 
the  several  bills  of  exception  taken  to  the 
admission  of  certain  evidence  on  the  trial. 
This  ground  of  defense  having  been  disposed 
of  adversely  to  the  prisoner  in  the  consid- 
eration of  the  pleas,  these  exceptions  fall 
with  It,  and  need  not  be  further  noticed. 

The  last  assignment  of  error  to  be  noticed 
Is  the  claim  that  the  record  does  not  show 
that  the  prisoner  was  personally  present  in 
court  when  his  case  was  continued  on  the 
24th  day  of  Sept^nber,  1894,  to  a  later  day 
of  that  term  of  the  court    The  statement  of 
the  record  which  Is  relied  on  for  this  claim 
of   error  Is  as   follows:   "Case  called  and 
continued  for  defendant,  by  counsel,  until 
Monday  next,  Ist  Octo.,  1894."    But  this  Is 
not  all  that  the  record  discloses.    On  the  same 
day,  and  Immediately  following  the  above,  is 
the  stat^nent  that  "on  motion  of  the  de- 
fendant  rules   are   awarded   him   against" 
certain  named  persons  (who  were  no  doubt 
his    witnesses)    to    show    cause   why   they 
should  not  be  fined  for  their  failure  to  ap- 
pear that  day  before  the  court  in  obedience 
to  summons  previously  executed  on  them. 
The  order  of  the  court  is  apparently  all  one, 
and  made  at  the  same  time,  and  the  neces- 
sary Inference  from  It  Is  that  the  prisoner 
was  personally  present  In  court  when  the 
motion  was  made  by  bis  counsel,  and  the 
case  continued.    As  was  said  by  the  court 
in  liBwrence's  Case,  30  Grat  851:   "He  had 
a  right,  of  course,  to  appear  by  attorney, 
and  the  fact  that  be  so  appeared  does  not 
show  that  he  was  not  then  personally,  pres- 
ent in  court;    and  if  it  otherwise  appears 
from  the  record  that  he  was  then  personally 
present.   It  will  be  sufllclent."   The  whole 
record  may  be  looked  to,  and,  if  anything 
appears  In  It  from  which  his  presence  must 
be  necessarily  inferred.  It  is  all  that  the 
law     requires.    Lawrence's     Case,     supra; 
Sperry's  Case,  9  Leigh,  623;  Cluvertus'  Case, 
81  Va.  787;   1  BIsh.  Cr.  Proc.  {  1353.     So,  If 
it  were  conceded— which  we  do  not  do— that  It 
is  necessary  that  one  indicted  for  a  felony 
should  be  personally  present  In  court  when 
a  motion  is  made  by  his  counsel  for  a  con- 
tinuance of  the  case,  and  that  the  record 
should  show  this,  the  record  here.  If  it  does 
not  expressly  affirm  the  fact  of  the  personal 
presence  in  court  of  the  accused  when  his 
case   was  continued,  clearly  negatives  the 
claim  that  he  was  not  present;  and  this  as- 
signment of  error  Is  not  sustained. 

We  find  no  error  in  the  Judgment  of  the 
clreoit  court  of  Fauquier  county,  and  It  must 
be  affirmed. 


MILLER  V.  COMMONWEALTH.i 

(Supreme  Court  of  Appeals  of  Virginia.    April 

4,  1895.) 

ASSACLT  WITH  IKTBNT  TO  KtLL  —  EVIDBNCE— Ix- 
DICTME.ST— IKDOHSBMBKT  BT  ORAMS  JDKT. 

1.  An  indictment  for  malicions  assanit  with 
Intent  to  kill  does  not  involve  a  charge  of  more 
than  one  effense,  because  it  alleges  a  feloniou* 
assault  by  defendant,  this  being  an  ingredieni 
to  the  Other  crime  charged. 

2.  The  court  may  read  to  the  jury  the  law 
fixing  the  punishment  provided  for  the  crime. 

3.  While  M.  and  B.  were  fighting,  and  while 
B.  was  on  top  of  M.,  the  lattePs  son  struck  B. 
with  an  iron  weight,  and  ran,  and  while  running 
he  was  shot  by  defendant,  who  remarked,  that 

be  shot  at  the  son  of  a  b b   to  kill  him. 

•Hdd,  that  a  verdict  of  guilty  of  assault  with  in- 
tent to  kill  was  justified. 

4.  The  fact  that  the  record  inadvertently 
names  a  juror  twice  does  not  show  that  de- 
fendant was  tried  by  a  jury  of  13  men. 

Error  to  circuit  court,  Gloucester  county. 

George  MiUw  brings  error  to  a  Judgment 
entered  on  a  verdict  finding  him  guilty  of 
assault  with  intent  to  kilL 

J.  N.  Stnbbs,  for  plalntUt  in  error.  R.  Tay- 
lor Scott,  Atty.  Gen.,  for  the  Common- 
wealth. 

HARRISON,  J.  George  Miller  was  in- 
dicted April  4,  1894,  In  the  county  court  of 
Gloucester,  charged  with  malicious  assault 
with  Intent  to  kill  Thomas  Sperry.  On  the 
2d  day  of  July,  1894,  the  accused  was  ar- 
raigned for  trial,  convicted,  and  a  verdict 
rendered  against  him  fixing  his  punishment 
at  two  years  In  the  penitentiary.  The  pris- 
oner then  moved  the  court  for  a  new  trial. 
This  motion  was  continued  until  the  next 
day,  July  8, 1894,  when  the  motion  was  then 
overruled,  and  the  prisoner  sentenced  in  ac- 
cordance with  the  finding  of  the  Jury.  The 
prisoner  obtained  a  writ  of  error  to  the  cir- 
cuit court  of  Gloucester,  which  court  af- 
firmed the  Judgment  of  the  county  court, 
and  thereupon  a  writ  of  error  was  obtained 
to  this  court 

There  are  numerous  grounds  of  error  as- 
signed In  the  petition,  which  will  now  be 
considered. 

First  It  Is  alleged  that  there  are  irregu- 
larities and  Imperfections  in  Issuing  the  ve- 
nire facias  furnishing  the  list  of  Jusors  and 
summoning  the  Jury,  and  that  the  court  erred 
in  not  sustaining  the  prisoner's  motion  to 
quash  the  venire  facias  and  the  sheriff's  re- 
turn thereon. 

We  have  examined  the  record  carefully,  so 
far  as  It  rdates  to  the  subject  of  this  asslgn- 
m«it  of  error,  and  we  find  that  the  law  has 
been  In  all  respects  fully  complied  with  in 
summoning  the  Jury  in  this  case.  This  sub- 
ject has  been  so  recently  and  fully  discussed 
by  this  court  that  we  deem  It  unnecessary  to 
say  more.  See  Nicholas  v.  Com.  (decided  by 
this  court  at  the  present  term)  21  S.  E.  364. 

The  second  assignment  of  error  Is  that  the 


1  Reported  by  F.  S.  Kirkpatrick,  Esq.,  of  the 

war    ^ 


Lynchburg  bar. 


Digitized  by 


Google 


500 


SOUTHEASTERN  REPORTER,' VoL  21. 


(Vj. 


court  did  not  sustain  the  prisoner's  motion 
to  quash  the  Indictment  on  the  ground  that 
on  Its  face  said  indictment  bad  only  one 
count,  and  that  there  were  two  distinct  of- 
fenses cliarged  in  said  count,  namely,  a  fe- 
lonious assault  and  an  attempt  to  kill  and 
murder.  The  third  assignment  of  error  is 
that  the  court  overnUed  the  prlson^'s  de- 
murrer to  the  indictment  for  the  same  reason 
assigned  in  the  second  assignment  of  error. 

As  these  two  assignments  of  error  relate 
to  the  same  subject,  they  can  be  disposed  of 
together.  Counsel  is  mistaicen  in  assuming 
that  the  count  in  the  indictment  charges  a 
felonious  assault  separate  and  apart  from 
the  substantive  ofTense  of  malicious  shooting 
with  intent  to  kill  and  murder.  The  charge 
of  felonious  assault  is  an  ingredient  of  the 
frfony  which  the  accused  was  indicted  for 
attempting  to  commit.  While  it  Is  true  that 
the  indictment  charges  a  felonious  assault, 
it  Is  the  assault  which  is  embraced  in  ttie 
substantive  offense  charged,  so  that  there  is 
in  reality  but  one  offense  charged.  The  in- 
dictment is  Bubstantially  correct,  and  the  de- 
murrer was  properly  oyerruled.  Hardy  y. 
Com.,  17  Grat.  592. 

The  fourth  assignment  of  error  is  that  the 
court  erred  in  permitting  the  clerk  to  charge 
the  Jury  by  reading  the  amended  section 
3888,  Code-  Va.,  as  amended  in  Acts  Asaem. 
1893-04. 

The  act  referred  to  contains  the  law  which 
fixes  the  punishment  visited  upon  the  pris- 
oner for  the  offense  charged,  and  it  was  prop- 
erly read  to  the  Jury. 

The  fifth  assignment  of  error  is  that  the 
court  erred  in  not  grrantlng  a  new  trial  on 
the  prisoner's  motion  upon  the  gvound  tlwt 
the  verdict  was  contrary  to  tlie  law  and  the 
evidence. 

The  following  are  the  facta  proved  on  the 
trial,  and  certified  in  the  record  before  this 
court:     "At  N.  R.  Gray's  store,  in  Gloucester 

county,  Va.,  on  the day  of  February, 

1894,  were  Jacob  Miller,  Alexander  Berry, 
N.  R.  Gray,  aad  Smitber.  Jacob  BtlUer  and 
Alexander  Berry  got  into  a  quarrel,  and 
Jacob  Miller  struck  Alexander  B«iTy,  and 
then  N.  R.  Gray,  the  owner  of  the  store,  told 
Jacob  Miller  and  Alexander  Berry  to  go  out 
doors  and  fight  it  out,  and  no  one  should  in- 
terfere. They  went  out,  and  commenced 
the  fight,  and  Jacob  Miller  waa  on  Alexander 
Beny.  Tom  Berry,  the  son  of  Alexander 
Berry,  struck  Jacob  Miller  with  an  iron 
weight  on  the  back  of  his  head,  and  apllt  It 
open,  and  Just  at  that  time  N.  R.  Gray  and 
George  Miller  came  out  of  the  store,  and 
Tom  Berry  was  seen  running  down  the  road, 
and  George  Miller  [the  accused]  fired  a  pis- 
tol at  Tom  Berry  at  a  distance  of  twenty  or 
twenty-five  yards.  After  George  Miller  fired, 
he  told  Mr.  Gray  he  shot  at  the  son  of  a 
b h  to  kill  him."  These  are  the  facts  cer- 
tified in  the  record,  and  they  fully  Justify  the 
verdict  of  the  jury,  and  the  court  properly 
overruled  the  motion  for  a  new  triaL 


The  sixth  assignment  of  error  ia  that  the 
prisoner  was  tried  by  a  Jury  of  13  instead  of 
a  jury  of  12,  and  that,  therefore  tbe  pro- 
ceeding was  illegal.  The  foundation  for 
this  statement  is  found  in  the  printed  record 
of  the  trial,  which  says  that  after  "tbe  pris- 
oner was  arraigned  and  plead  not  guilty,  as 
charged  in  the  Indictment,  and  a  panel  of 
twenty  Jurors,  summoned  by  the  sheriff  of 
this  county,  In  accordance  with  the  venire 
facias  this  day  issued  by  the  clerk,  and  from 
a  list  furnished  by  tbe  court,  were  examined 
by  the  court,  and  sixteen  were  found  free 
from  all  legal  exceptions,  and  qualified  to 
serve  as  Jurors  according  to  law,  thereupon 
the  prisoner,  by  his  attorney,  struck  from  the 
panel  four  of  the  said  Jurors,  leaving  the  fol- 
lowing twelve  Jurors  against  whom  there  was 
no  objection,  namely,  Willie  Moore,  W.  D. 
Davis,  WiiUe  Pointer,  Thos.  E.  Lambutb,  A. 
N.  Rowe,  J.  W.  Blake,  Jas.  T.  Hall,  Willie 
Pointer,  Ransone  White,  S.  B.  Taylor,  M. 
a  Richardson,  a  A.  Williams,  and  Geo.  W. 
Deal,  who  were  sworn,"  etc.  It  will  be  ob- 
served that  in  making  out  this  record  tbe 
name  of  Willie  Pointer  Is  printed  twice,  thus 
making  it  appear  that  there  are  13  Juiors,  but 
the  record  shows  that  in  tbe  list  of  jurors 
furnished  by  tbe  judge  of  the  court  20  names 
appear,  and  the  name  of  WUlie  Pointer  ap- 
pears in  that  list  but  once.  It  also  appears 
from  the  list  of  jurors  returned  by  the  sheriff 
tliat  there  were  the  some  20,  and  the  name  of 
WUlie  Pointer  occurs  but  once.  There  being, 
then,  but  one  WUlie  Pointer  on  tbe  jury  sum- 
moned, it  is  impossible  that  there  could  have 
been  more  than  one  on  tbe  list  that  tried  the 
prisoner,  and  the  record  shows  that  16  of 
these  jurors  were  found  free  from  all  excep- 
tion, and  qualified  to  certify;  and  that  the 
prisoner,  by  his  attorney,  struck  from  this 
panel  4,  leaving,  as  the  record  says,  12  ju- 
rors, against  whom  there  was  no  objection. 
It  is  perfectly  manifest  from  the  whole  rec- 
ord that  there  were  but  12  jurors  who  tried 
the  prisoner,  and  that  tbe  name  of  WilUe 
Pointer,  one  of  said  jurors,  was  inadvertent- 
ly repeated  in  making  up  the  record,  and 
therefore  this  assignment  of  error  is  without 
merit 

The  seventh  assignment  of  error  Is  that  "it 
must  appear  affirmatively  in  the  reco.  J  tliat 
the  prisoner  waa  present  in  court;  that  is. 
the  prisoner  was  set  to  the  bar  of  the  comt, 
etc.  On  an  examination  of  the  record  It  no- 
where appears  where  the  prisoner  was  pres- 
ent in  coui-t" 

This  assignment  of  error  is  not  sustained 
by  the  record.  When  the  prisoner  w^as  ar- 
raigned and  tried,  the  record  of  that  day's 
proceedings  says:  "This  day  came  the  com- 
monwealth by  her  attorney,  as  weU  the  pris- 
oner, with  J.  N.  Stubbs,  Esq.,  as  his  attornc.v, 
whereupon  the  prisoner,  by  his  attorney, 
moved  the  court  to  quash  the  venire  facias." 
The  trial  proceeded  without  intemiptioD  on 
that  day  to  a  conviction  of  the  prisoner.  Tlie 
court  then  adjourned  until  the  next  day,  July 
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3,  18M,  to  consider  th«  prisoner's  motion  for 
a  new  trial,  and  on  the  day  last  named  the 
record  of  that  day's  proceedings  shows  the 
following:  "This  day  came  the  common- 
wealtb,  toy  her  attorney,  as  well  the  prisoner 
by  his  attorney,  for  the  pnrpose  of  hearing 
the  motion  made  on  yesterday  to  set  aside 
the  verdict  of  the  }ary,  and  grant  the  pris- 
oner a  new  trtai,  and,  being  fully  argued, 
doth  overrule  the  said  motion,  and  refuses 
to  set  aside  the  verdict,  and  the  prisoner  is 
remanded  to  Jail;  to  which  ruling  of  the 
court  the  prisoner,  by  his  counsel,  excepted." 

These  are  the  only  days  covered  by  the 
prisoner's  trial.  It  appears  affirmatively 
That  be  was  in  court  at  his  trial  and  convic- 
tion on  the  first  day.  It  also  appears  that 
be  was  present  the  next  day  to  hear  the 
coiTTt's  decision  on  htB  motion  for  a  new  tri- 
al, because  the  record  quoted  says  "the  pris- 
oner is  remanded  to  Jail,"  and  he  could  not 
be  remanded  to  Jail  without  having  been  in 
court  On  the  subject  of  the  necessity  for 
tho  piresence  of  the  prisoner  In  court,  see 
Benton  v.  Com.  (decided  at  the  present  term 
of  this  court)  21  S.  E.  405,  and  the  authorities 
there  cited. 

TJtough  not  assigned  as  error  in  the  peti- 
tion, it  is  argned  by  counsel  for  the  prtaoner 
in  his  brief  that  the  record  is  defective,  be- 
cause it  does  not  show  that  the  indlctmeiit 
was  ever  found  by  a  grand  Jury,  by  baring 
indorsed  on  the  indictment  the  words,  "A 
true  bill,"  signed  by  the  foreman,  which.  It 
is  insisted,  is  absolutely  essentlaL 

This  view  Is  not  in  accordance  with  the 
Yirglnla  authorities,  which  bold  that  this  in- 
dorsement on  the  indictment  of  "A  true  bill,'' 
signed  by  the  foreman,  is  not  necessary.  See 
Cawood's  Case,  2  Va.  Cas.  527;  Price  v.  Com., 
21  Q  rat  816;  White  v.  Com.,  28  Grat  824. 

For  the  foregoing  reasons  we  are  of  tbe 
opinion  that  there  is  no  error  in  the  Judg- 
ment of  tbe  circuit  court,  and  tlie  same  must 
be  affirmed. 

»     III  I  I 


CONRAD  V.  SMITH.1 
(Supreme  Court  of  Appeals  of  Virginia.    April 

4,  1895.) 
NeaoTiABi.B  Instrvmbnts  —  Risbts  op  Sureticb. 
1.  and  K.  made  a  note  of  $2,400,  with  O. 
as  indofser.  After  ita  maturity,  it  was  tatcen 
I'p  by  two  notes  of  51.200,  each  made  by  K.,  the 
first  of  which  was  indorsed  byG.  and  C,  and  the 
other  by  J.  When  these  notes  became  due, 
after  one  renewal,  K.  induced  C.  to  become  sole 
iudorser  on  a  note  of  $1,200,  with  which  was 
taicon  up  the  note  indorsed  by  G.  and  C,  on  K.'s 
awrigning  to  C,  as  security,  the  old  note  of  T. 
and  K.,  for  one-half  of  which  K.  had  a  claim 
againvt  T.,  and  also  a  bond  held  by  K.  against 
T.  When  the  note  on  which  J.  was  inuorser 
became  due,  it  was  taken  up  by  a  note  of  K.'s, 
iodorsed  by  O.  and  J.  Utla,  that  G.  had  no  in- 
terest in  the  coUaterals  held  by  C. 

A.ppeal  from  corporation  court  of  Winches- 
ter. 


1  Reported  by  F.  S.  Kirkpatridt,  Esq., 
I.ynchbarg  bar. 


of  the 


Judicial  settlement  of  the  estate  of  James 
B.  Taylor,  deceased,  wherein  Holmes  Con- 
rad and  German  Smith  claimed  an  interest  in 
the  fund  before  the  court  From  the  Judg- 
ment rendered,  Conrad  appeals.     Reversed. 

Jno.  J.  Williams,  for  appellant  Barton  & 
Boyd,  for  appellee. 

RIELT,  J.  On  tbe  16th  of  December,  1873. 
James  B.  Taylor  and  W.  G.  Kiger  made  their 
Joint  negotiable  note  to  the  Shenandoah  Val- 
ley National  Bank  of  Winchester  for  $2,400, 
payable  120  days  after  date,  and  German 
Smith  indorsed  It  When  it  fell  due,  on  the 
18th  of  April,  1874,  it  was  not  paid;  and, 
being  protested  for  nonpayment,  tbe  liability 
of  Smith  for  its  payment  was  thereby  fixed. 
In  the  meantime  Taylor  had  died.  The  note 
remained  in  bank,  unpaid,  until  tbe  15tb  of 
May,  1874,  when,  the  t>ank  demanding  Its 
payment,  Kiger,  for  the  purpose  of  raising 
the  money  to  pay  it,  made  two  notes  of 
$1,200  each,  payable  120  days  after  date.  On 
one  of  the  notes,  German  Smith  became  first 
indorser,  and  Holmes  Conrad  second  In- 
dorser;  and  on  the  other  John  P.  Seevers 
was  tbe  only  Indorser.  When  these  notes 
matured,  on  the  15th  of  September,  1874, 
they  were  renewed  by  the  maker  with  the 
same  indorsers;  but  when  the  latter  notes 
became  due,  on  the  Iflth  of  January,  1875, 
Kiger  Induced  Conrad  to  become  tbe  sole  in- 
dorser on  another  note  for  $1,200,  with  whlcb 
was  taken  up  the  note  for  that  amount  on 
which  German  Smith  was  first  Indorser  and 
Conrad  second  indorser,  upon  the  agreement 
of  Kiger  to  assign  to  Conrad,  as  collateral  se- 
curity to  indemnify  him  against  loss  by  rea- 
son of  such  Indorsement,  the  old  note  of  Tay- 
lor and  Kiger  for  $2,400,  which  had  been 
paid  by  Kiger  on  the  15th  of  May,  1874, 
when  the  first  notes  for  $1,200  were  execut- 
ed, and  for  one-half  of  which  Kiger  tiad  a 
claim  against  the  estate  of  Ills  Joint  maker, 
James  B.  Taylor,  and  upon  the  further  agree- 
ment to  assign  also  a  bond  for  $1,000,  subject 
to  several  large  credits  which  he  held  against 
tbe  said  estate.  The  note  so  given  by  Kiger 
with  Conrad  as  sole  indorser  was  subse- 
quently paid  by  the  latter.  When  the  other 
note  for  $1,200,  which  was  Indorsed  by  See- 
vers, fell  due,  on  tbe  IGth  of  January,  1S75. 
it  was  taken  up  by  a  new  note  made  by 
Kiger,  with  German  Smitb  as  first  indorser, 
and  Seevers  as  second  indorser.  This  note, 
when  it  matured,  was  paid  by  Smith.  It  Is 
contended  by  tbe  counsel  for  German  Smith 
that  the  two  notes  for  $1,200  each,  given  on 
the  15th  of  May,  1874,  were  merely  in  re- 
newal of  the  note  of  Taylor  and  Kiger  for 
$2,400,  and  that  Smitb  having  been  the  sole 
Indorser  thereon,  and  having  paid  one  of  tbe 
two  notes  for  $1,200,  he  was  subrogated  to 
tbe  right  of  the  bank  for  the  sum  he  had  so 
paid,  and  tliat  he,  and  not  Kiger,  or  Conrad, 
as  assignee  of  Kiger  was  entitled  to  collect 
tbe  one-half  of  the  note  for  $2,400  from  the 
estate  of  James  B.  Taylor.    The  court  below. 
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by  Its  decree,  entered  In  a  creditors'  suit 
brought  for  the  settlement  of  Taylor's  es- 
tate, held  that  Smith  and  Conrad  were  en- 
titled to  share  proportionately  the  said  claim ; 
and  from  this  decree  Conrad  appealed. 

The  facts  and  circumstances  disclosed  by 
the  record  do  not  sustain  the  contrition  of 
the  counsel  for  the  appellee.  The  two  notes 
for  $1,200  executed  on  the  15th  of  TOaj,  1874, 
were  made  by  Kiger  alone,  to  raise  the  mon- 
ey to  pay  the  protested  note  of  Taylor  and 
himself.  They  were  not  given  at  or  as  of 
the  maturity  of  the  old  note.'  They  had  not 
the  same  makers  as  it  The  indorsers,  with 
the  exception  of  German  Smith,  were  dif- 
ferent persons  and  new  paities,  with  differ- 
ent liabilities.  Conrad  had  no  Icnowledge  of 
the  use  that  was  to  be  made  of  the  proceeds 
of  the  notes,  and  did  not  then  know  of  the 
existence  of  the  note  for  |2,400,  nor  for  ser- 
eral  years  afterwards.  The  two  notes  were 
discounted  by  the  bank,  and  their  entire  pro- 
ceeds passed,  not  to  the  bank,  to  be  applied 
by  It  to  the  payment  of  the  note  of  Taylor 
and  Klger,  for  $2,400,  but  to  the  credit  of  the 
private  and  personal  running  account  of 
Kiger  with  the  bank,  subject  to  his  check. 
He  drew  his  individual  check  on  the  bank 
for  the  payment  of  the  Taylor  and  Kiger 
note,  and  it  was  paid  out  of  the  moneys  with 
the  bank  to  his  credit.  It  was  not  simply 
stamped  "Paid,"  but  was  Indorsed,  and  the 
Indorsement  officially  signed,  by  the  cashier 
of  the  bank,  in  bis  own  handwriting:  "Paid 
by  Wm.  G.  Kiger  May  loth,  1874.  H.  M. 
Brent,  Cashier;"  and,  when  so  canceled,  was 
delivered  to  Klger.  These  facts  show  con- 
clusively that  the  execution  of  the  two  notes 
for  $1,200  each  on  the  15th  of  May,  1874, 
was  a  separate  and  Independent  transaction, 
and  that  they  bad  no  connection  with  the 
note  of  Taylor  and  Klger  for  $2,400.  When 
discounted  by  the  bank,  they  constituted  a 
now  loan  from  It  to  Kiger,  and  were  not  in 
form  or  substance  a  renewal  of  the  old  note. 
The  latter  was  paid  by  Klger,  one  of  the 
Johit  makers;  the  liability  of  Smith,  the  in- 
dorscr,  thereby  discharged;  and  the  note  ex- 
tinguished, except  as  evidence  of  a  claim  by 
Kiger  to  be  reimbursed  by  Taylor's  estate 
for  his  part  No  claim  against  Taylor's  es- 
tate through  or  by  means  of  the  said  note,  or 
right  of  subrogation,  could  accrue  to  Smith. 
His  liability  as  indorser  was  absolutely  dis- 
cliarged,  and  his  entire  connection  with  the 
note  severed,  when  Kiger  paid  it  To  Kiger 
alone  remained  any  right  on  the  said  note, 
and  it  was  to  him  only  evidence  of  his  right 
to  recover  one-half  of  it  from  Taylor's  estate. 
He  bad  therefore  clearly  the  right  to  assign 
It  to  Conrad,  and  Conrad  the  right  to  collect 
it,  without  In  tiic  least  Infringing  on  any 
right  of  Smith,  for  he  had  no  claim  to  it  ei- 
ther at  law  or  in  equity. 

Nor  has  he  Just  cause  to  complain  of  the 
result  He  was  the  sole  indorser  on  the 
note  of  Taylor  and  Klger  for  $2,400,  both  of 
whom  were  insolvent  when  It  matured.     By 


the  payment  of  It  by  Klger  from  the  pro- 
ceeds of  the  two  notes  for  $1,200  each,  be 
was  discharged  from  that  entire  Uabilit}-. 
When  Conrad  became  sole  Indorser  on  the 
note  for  $1,200,  on  which  Smith  was  prior 
Indorser  to  Conrad,  be  was  released  from  lia- 
bility on  that  note  also.  It  was  a  new  and 
self-imposed  liability  when  he  became  first 
indorser  on  the  other  note  for  $1,200,  on 
which  Seevers  had  been  the  only  Indorser. 
and  he  cannot  complain,  at  least  of  Conrad, 
that  he  had  to  pay  it 

The  corporation  court  of  the  city  of  Win- 
chester erred  in  apportioning  between  Smith 
and  Conrad  the  claim  of  Kiger  against  the 
estate  of  Taylor  for  one-half  of  the  note  for 
$2,400  which  Taylor  and  Klger  Jointly  owed, 
and  which  Klger  wholly  paid;  and  its  decree, 
which  is  appealed  from,  must  be  reversed. 


STATE  V.  CBOWBIiU 

(Supreme  Court  of  North  Carolina.     April  16. 

1895.) 

SEDnCTIOS— LiMITATIOS— IS8TRDCTIOK8— SeS- 
TBNOB. 

1.  Code,  i  1177,  which  exempts  certain 
crimes,  including  "deceit"  from  the  two-years 
statute  of  limitations,  applies  to  seduction  un- 
der promise  of  marriage. 

2.  One  "who  has  never  had  illicit  inter- 
course, and  who  is  chaste  and  pnre,"  is  a  suffi- 
cient definition  of  a  virtuous  woman,  and  the 
refusal  to  add  thereto  "that  she  must  hare  a 
mind  free  from  inatful  and  lasdvions  desires" 
was  proper. 

S.  Acts  1885,  c.  248,  provtdinjc  that  one 
convicted  of  seduction  under  promise  of  mat^ 
riage  "shall  be  fined  or  imprisoned,"  at  the  dis- 
cretion of  the  court,  does  not  authorise  the  im- 
position of  both  fine  and  imprisonment 

4.  The  fact  that  a  sentence  both  of  fine 
and  imprisonment  was  imposed,  when  only  one 
was  authorized,  does  not  entitle  defendant  to  a 
new  trial,  but  the  case  will  l>e  remanded  for 
proper  sentence. 

Appeal  from  superior  court  Catawba  coun- 
ty; Tlmberlake,  Judge. 

L.  A.  Crowell  was  convttted  of  seduction 
under  promise  of  marriage,  and  appeals. 
Affirmed. 

Jones  &  TUIett  and  D.  W.  Boblnson,  for 
appellant  The  Attorney  General,  for  the 
State. 


CLARK,  J.  The  Code  (section  1177)  ex- 
cepts from  the  two-years  statute  of  limita- 
tion perjury,  forgery,  malicious  misdemean- 
ors, and  deceit.  There  has  never  been  such 
an  Indictable  offense  as  "deceit"  bnt  the 
meaning  of  this  section  has  always  been 
that  misdemeanors  the  gist  of  which  was 
malice  or  deceit  are  within  the  exception. 
In  State  v.  Christianbuiy,  44  N.  C.  46,  It  was 
held  that,  there  being  no  such  offense  as 
deceit  It  would  apply  to  "cheating  by  false 
token,"  of  which  deceit  was  the  gist  but 
would  not  Include  "conspiracy  to  cheat"  "the 
gist  of  which  ofTense  is  the  conspiracy,  and 
the   cheating   but   an   aggravation."     That 
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decision  did  not  restrict  deceit  to  "clieatlng 
by  false  toIceD,"  but  Instanced  tliat  as  an 
offense  coming  within  the  general  descrip- 
tion of  misdemeanors  by  deceit  The  stat- 
ute against  seduction  under  promise  of  mar^ 
riage  (Acta  1885,  c.  248)  had  not  then  been 
enacted.  In  State  v.  Horton,  100  N.  O.  443, 
449,  6  S.  E.  238,  Smith,  C  J.,  says  that 
tills  statute  "plainly  contemplates  a  seduc- 
tion, brought  about  by  means  of  a  promise 
of  marriage,  in  the  nature  of  deceit."  In- 
deed, deceit  is  the  very  essence  of  this  of- 
fense,— the  warp  and  woof  of  It,  so  to 
8i>eak.  There  is  more  warrant  for  so  hold- 
ing it  tlian  the  court  liad  for  placing  cheat- 
ing by  false  token  under  that  head,  for  this 
offense  is  perpetrated  solely  by  reason  of 
the  trust  and  confidence  placed  in  the  perp^ 
trator  by  the  woman  In  consequence  of  the 
intimate  relation  existing  between  them,  and 
by  ber  relying  on  the  promise  of  marriage, 
by  means  of  which  he  procures  the  indul- 
gence of  his  desires.  In  cheating  by  false 
token  there  is  not  this  dependence  and 
breacli  of  confidence  and  trust.  The  attor- 
ney general  properly  conceded  that  this 
crime  would  not  have  come  under  the  other 
exception  in  this  section,— "offenses  commit- 
ted in  a  secret  manner."  That  clearly  ap- 
plies to  crimes  committed  in  such  manner 
that  the  offender  Is  unknown  to  the  person 
Injured. 

The  act  of  1891  (chapter  205),  defining  fel- 
onTes  and  misdemeanors,  makes  this  offense, 
if  committed  since  the  act,  a  felony,  as  to 
which  there  Is  no  statute  of  limitation.  But 
that  act  does  not  apply  to  this  offense,  which 
was  committed  prior  to  its  enactment.  When 
there  is  a  prayer  to  put  the  charge  in  writ- 
ing, the  entire  charge  must  be  written. 
State  V.  Young,  111  N.  C.  715,  16  S.  E.  543. 
But,  as  was  said  by  Smith,  C.  J.,  in  Currie 
V.  Clark.  90  N.  a  355,  361:  "It  is  not  the 
policy  or  purpose  of  the  statute,  nor  does 
the  language  bear  such  rigorous  construc- 
tion, as  to  forbid  any  and  ail  oral  expres- 
sions from  the  presiding  Judge.  •  •  • 
This  would  be  to  subordinate  substance  to 
form,  and  subserve  no  useful  purpose."  The 
defendant  prayed  the  court  to  instruct  the 
Jury  that  the  offense  was  barred  by  the  stat- 
ute of  limitations.  This  the  court  declined, 
but  orally  told  the  Jury,  instead:  "The  stat- 
ute of  limitations  has  nothing  whatever  to 
do  wltb  this  action,  and  you  will  not  take 
It  Into  consideration."  The  defendant  has 
the  full  benefit  of  the  exception  that  the 
prayer  was  refused,  and  has  not  cause  to 
complain  that  the  Judge  did  not  write  down 
the  iocidental  oral  remark. 

Nor  was  there  error  in  refusing  to  give 
the  definition  of  an  innocent  and  Tirtuous 
woman  asked  by  the  defendant  The  law 
looks  at  conduct  and  motive  only  as  shown 
by  conduct  and  not  at  thoughts  undlscl'<«ed 
and  natural  Impulses  not  acted  on.  The 
precedents  sustain  the  definition  given  by 
the  court  that  an  innocent  and  virtuous  wo- 


man is  one  "who  has  never  had  Illicit  inter- 
course with  any  man,  and  who  is  chaste  and 
pure."  State  v.  Ferguson,  107  N.  C.  841, 
12  S.  E.  674.  The  court  properly  refused  to 
go  further  and  charge  that  the  prosecutrix 
must  have  had  "a  mind  free  from  lustful 
and  lascivious  desires." 

The  couit  erred,  however.  In  Imposing  both 
fine  and  Imprisonment.  The  act  of  1885 
(chapter  218)  provides  that  the  defendant 
upon  conviction  of  this  offense,  "sliall  be 
fined  or  imprisoned  at  the  discretion  of  the 
coDrt  and  may  be  imprisoned  In  the  peni- 
tentiary not  exceeding  five  years."  The  dis- 
junctive "or"  cannot  be  construed  "and"  in 
a  criminal  statute  when  the  effect  is  to  ag- 
gravate the  offense  or  Increase  the  punish- 
ment State  V.  Walters,  07  N.  O.  489,  2  S. 
E.  539.  The  latter  part  of  the  clause,  "and 
may  be  Imprisoned  in  the  penitentiary,"  etc., 
means:  "And,  if  the  alternative  of  Impris- 
onment is  selected  by  the  Judge,  the  Im- 
prisonment, In  his  discretion,  may  be  In  the 
penitentiary,  not  exceeding  five  yeai-s." 
This,  however,  does  not  entitle  the  defend- 
ant to  a  new  trial,  but  the  case  will  be  re- 
manded, that  sentence  may  be  Imposed  at 
the  next  term  of  Catawba  superior  court  In 
conformity  to  this  opinion.  State  r.  Wal- 
ters, supra;  State  v.  Lawrence,  81  N.  C.  622; 
State  V.  Queen,  91  N.  C.  069.  The  verdict 
stands.  His  honor  holding  the  court  below 
will,  in  the  exercise  of  his  discretion,  within 
the  limits  allowed  by  law,  impose  either  fine 
or   imprisonment    Error.     Remanded. 


LOVE  V.  CITY  OP  BAIJBIGH. 

(Snpreme  Court  of  North  Carolina.     April  16, 

1895.) 

CniBS — FOWBRg— NeOLIOSMCB  of  AOENTa— Harm- 
LBSB  EKROK. 

1.  A  city  has  no  implied  authority  to  pro- 
vide for  a  pyrotechnic  display  on  the  Fourth  of 
July. 

2.  A  city,  not  having  authority  to  provide 
for  a  pyrotechnic  display  in  celebration  of  the 
Fourth  of  July,  is  not  liable  for  injuriea  to 
persons,  caused  by  the  negligence  of  its  agents, 
m  control  of  a  display,  ordered  by  it. 

3.  Error  in  the  exclusion  of  evidence  is  not 
ground  for  reversal  where  appellant,  if  the  evi- 
dence had  been  admitted,  could  not  have  recov- 
ered. 

Appeal  from  superior  court  Wake  county; 
Bynum,  Judge. 

Action  by  E.  H.  Love  against  the  city  of 
Raleigh  for  injuries  received  through  the 
negligence  of  defendant's  agents  in  mana- 
ging a  pyrotechnic  display.  There  was  a  Judg- 
ment for  defendant  and  plaintiff  appeals. 
Affirmed. 

Battle  Sc  Mordecal,  for  appellant  J.  N. 
Holding  and  Strong  &  Strong,  for  appellee. 

AVBRY,  J.  The  principal  questions  pre- 
sented by  this  appeal  are:  First  whether 
the  city  of  Raleigh  was  empowered  by  any 
general  or  special  statute  to  purchase  Ure- 
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works,  and  onSer  a  committee  to  direct  the 
manner  of  making  the  display;  second, 
whetlier,  If  no  such  authority  had  been  dele- 
gated to  the  municipality,  it  would  be  an- 
swerable for  the  wrongful  conduct  of  agents 
acting  within  the  scope  of  its  instruction  to 
them,  but  in  the  exercise  of  authority  not 
delegated  to  it  by  the  legislature.  It  will 
possibly  aid  us  In  the  elucidation  of  these 
questions  to  lay  down  some  general  funda- 
mental rules  defining  and  fixing  the  limits 
of  mimidpal  powers.  9o  long  as  a  city  keeps 
within  the  purview  of  Its  delegated  authority, 
it  Is  not  responsible  for  any  act  of  its  agentSi 
done  in  the  exercise  of  its  judicial,  discretion- 
ary, or  legislative  powers,  except  where  sub- 
jected to  such  liability  by  some  express  pro- 
vision of  the  constitution  or  of  a  statute. 
MofflU  V.  AshevlUe,  108  N.  C.  255,  &  S.  B. 
C95;  Hill  V.  City  of  Charlotte,  72  N.  C.  66; 
1  Shear.  &  R.  Neg.  t  2C2;  Robinson  v.  Green- 
ville, 42  Ohio  St.  625.  But  when  9nch  a  CM<- 
poratton  is  acting  in  Its  ministerial  capacity, 
or  its  corporate,  as  distinguished  from  Its 
govemmeatal,  character,  in  the  exercise  of 
powers  conferred  for  its  own  benefit,  and  aS" 
sumed  voluntarily,  It  la  answerable  for  the 
torts  of  its  authorised  agent,  subject'to  the  lim- 
itation that  such  wrongful  acts  must  not  only 
be  within  the  sct^e  of  the  agency,  but  also 
within  the  limits  of  the  municipal  authority. 
Moffltt  V.  Astaevllle,  103  N.  C.  264,  9  S.  B. 
C95;  2  DUl.  Mun.  Coii).  (-1th  Kd.)  §  968  (766). 
In  the  section  cited  above,  Judge  Dillon  says: 
"If  the  act  complained  of  necessarily  lies' 
wholly  outside  of  the  general  or  special  pow- 
ers of  the  corporation,  as  conferred  by  Its 
charter  or  by  statute,  the  corporation  can 
In  no  ev«it  be  liable  to  an  action  foi*  dam- 
ages, whether  It  dhrectly  commanded  the 
performance  of  the  act,  or  whether  it  be  done 
by  officers  without  its  express  command;  for 
a  corporation  cannot,  of  course,  be  impliedly 
liable  to  a  greater  extent  than  it  conld  make 
itself  by  express  corporate  vote  or  action." 
Referring  especially  to  the  wrongful  acts  of 
agents  of  municipalities,  the  same  author 
says  in  a  subsequent  section  (969b):  "As  to 
torts  or  wrongful  acts  not  resting  upon  con- 
tract, but  which  are  ultra  vires  in  the  sense 
above  explained  (viz.  wholly  and  necessarily 
beyond  the  possible  scope  of  the  chartered 
powers  of  the  municipality),  we  do  not  see 
on  what  principle  they  can  create  an  Implied 
liability  on  the  part  of  the  municipality.  If 
they  may,  of  what  use  are  the  limitations  of 
the  chartered  corporate  powers?"  2  Thomp. 
Neg.  787;  Smith  v.  City  of  Rochester,  76  N. 
Y.  506;  Mayor,  etc.  v.  Cunllff,  2  N.  Y.  165. 
It  is  not  denied  that  if  the  agent,  In  the 
course  of  his  employment,  is  guilty  of  neg- 
ligence, or  commits  even  a  willful  trespass, 
with  the  belief  and  intention  that  the  act  will 
Inure  to  the  benefit  of  the  principal,  then 
not  only  does  the  doctrine  of  respondeat  su- 
perior apply,  but  both  principal  and  servant 
may  be  made  to  answer  for  the  resulting  dam- 
aga    See  authorities  dted  In  Tata  r.  City  of 


Greensboro,  114  N.  C,  on  pages  416,  417.  !!► 
S.  B.  767;  eq)eclally  2  Dill.  Mun.  Corp.  ii 
979,  980,  et  seq.;  Hewitt  v.  Swift,  3  Allen. 
420;  Johnson  v.  Barber,  5  Oilman,  42.5; 
Wright  T.  Wilcox,  19  Wend.  343.  "WItliout 
express  power,"  says  Judge  Dillon,  1  Man. 
Corp.  ff  149  (100)  "a  public  corporation  can- 
not make  a  contract  to  provide  for  celebrat- 
ing the  Fourth  of  July,  or  to  provide  an  en- 
tertainment for  its  citizens  or  guests.  Sach 
conti-acts  are  void,  and,  although  the  plaintiff 
compiles  therewith  on  his  part,  he  cannot 
recover  of  the  corporation."  Hodges  T.  Buf- 
falo, 2  Denlo,  110;  2  Dill.  Mun.  Corp.  (  910 
et  seq.;  Austin  V.  Coggesfaall,  12  R.  I.  329. 
It  is  needless  to  cite  further  authority  In  sop- 
IKtrt  of  the  proposition  that  If  a  city  Is  not 
empowered  to  contract  a  debt  for  the  purpose 
of  making  a  display  on  a  national  holiday, 
or  on  snch  an  occasion  as  the  centennial  an- 
Dlvarsary  of  its  existence  as  a  mmitcipality. 
it  would  follow  of  necessity  that  it  could  not, 
by  empow«-ing  agents  to  supervise  a  display 
that  It  could  not  lawAiIly  pay  for,  subject  Its 
taxpayers  to  liability  for  the  wlHful  wrong 
or  negligence  of  tmch  agents,  when  they  are 
acting  entirely  ontslde  of  the  scope  of  any 
duty  that  the  city  Is  authmsed  to  Impose, 
2  DilL  Mun.  Corp.  |  fl69a.  A  municipality  Is 
not  answerable  for  torts  of  a  sertmit,  excei»t 
where  the-  wrong  complained  of  Is  an  act 
done  in  the  course  of  his  lawful  employ- 
ment, or  an  omission  of  a  duty  devolving  uij- 
on  him  as  an  incident  to  soch  service. 

Befbre  entering  upon  the  consideration  of 
the  sufllciency  of  the  stflttites  relied  upon  to 
authorize  the  action  of  the  mayor  and  alder- 
men of  the  city  In  making  an  appropriation 
and  appointing  a  committee  to  purchase  the 
necessary  articles  and  to  supervise  the  pyro- 
technic display  on  the  occasion  referred  to, 
it  is  perhaps  best  to  recur  to  the  rule  that  a 
municipality  is  clothed  with  those  -powers 
only  which  are  granted  in  express'  terms,  or 
necessarily  or  fairly  implied  fttmi  or  Inci- 
dent to  those  expressly  granted,  and  which 
it  Is  essential  to  exercise  In  order  to  carry 
out  objects  and  purposes  of  cresting  the  cor- 
poration. 1  DIU.  Mun.  Corp.  f  89  (55);  State 
V.  Webber,  107  N.  O.  962,  12  8.  E.  508.  In 
all  of  the  cases  relied  upon  by  plaintiff's  coun- 
sel it  seems  that  the  manidpallties  had  the 
authority  to  pass  an  ordinance  or  make  an 
order  under  color  of  atrthority.  It  has  not 
been  contended  or  alleged  that  the  action  is 
founded  upon  the  creation  of  a  tralsance  by 
the  city,  nor  can  It  be  successfolly  main- 
tained that  the  use  of  fireworks  is  analo$;ons 
to  the  case  of  blocking  up  a  public  highway 
which  it  Is  the  duty  of  the  municipality  to 
maintain  In  good  condition.  The  charter  of 
the  city  (chapter  243,  Laws  1891)  grants  to 
the  mayor  and  aldermen,  when  assembled, 
the  following  powers: 

"Sec.  81.  That  the  aldermen  when  con- 
vened sliall  have  power  to  make  and  provide 
for  the  execution  thereof,  such  ordlna-nces. 
by-laws,  nilea  and  retrolatlons  for  the  better 
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irorernuMit  of  the  dty  as  they  may  deem 
necessary:  proTlded,  the  same  be  allo'wed  by 
tbe  proTlaloDS  of  this  act  and  be  consistent 
with  the  laws  of  the  land. 

"Sec.  32.  The  board  of  aldermen  shall  con- 
tract no  debt  of  any  kind  unless  the  money 
Is  In  tbe  treasury  for  Its  payment,  except  for 
the  necessary  expenses  of  the  city  govern- 
ment. 

"Sec.  88.  That  among  the  powers  hereby 
conferred  on  the  board  of  aldermen,  they 
may  borrow  money  only  by  the  consent  of  ■ 
majority  of  the  qualified  registered  roters, 
which  consent  Shall  be  obtained  by  a  vote 
of  the  citlsens  of  the  corporation  after  30 
(lays  public  notice,  at  which  time  those  who 
consent  to  the  same  shall  vote  'Approved' 
nnd  those  who  do  not  consent  shall  vote 
•Xot  Approved;'  they  shall  provide  water 
and  lights,  provide  for  repairing  and  cleans- 
\ng  tbe  streets,  regulate  the  market,  take  all 
proper  means  to  prevent  and  extinguish  flres, 
make  regulations  to  cause  the  due  observ- 
nnre  of  Sunday,  appoint  and  regulate  city 
policemen,  suitress  and  remove  nulsanees, 
rearulate,  control  and  tax  tbe  business  of  the 
Jnuk-sliops  and  pawn-sfaep  keepers  or  bro- 
koi-s,  preserve  the  health  of  the  city  from 
contafrious  and  Infectious  diseases;  may  pro- 
vide »  board  of  health  for  the  city  of  Raleigh 
and  prescribe  their  duties  and  powers,  pro- 
vide ways  and  means  for  the  collection  and 
rreservation  of  vital  statistics;  appoint  con- 
Ktablea  to  execute  such  precepts  as  tbe  may- 
or or  other  persons  may  lawfully  issue  to 
til  em,  to  pi«serve  the  peace  and  order,  and 
ox«cute  tbe  ordinances  of  the  elty;  regulate 
tlic  hours  for  sale  of  spirituous  liquors  by 
nil  persons  reifulred  to  be  licensed  by  tbe 
Ixmrd,  and  daring  periods  of  great  public 
rxcitement  may  prohibit  sales  of  q)lrituot]s 
liquor  by  all  such  persons  for  such  time  as 
the  board  may  deem  necessary;  may  pass 
ordinances  imposlag  penalties  for  violations 
thereof  not  to  exceed  a  fine  of  fifty  dollars 
or  imprisonment  for  thirty  days.  •  •  • 
They  shall  have  the  right  to  regulate  the 
charge  for  the  carriage  of  persons,  baggage 
and  freight  by  omnibus  or  other  vehicle,  and 
t<>  issue  license  for  omnibuses,  liacks,  drays 
or  other  vehicles  ased  for  the  transportation 
uf  persons  or  things  for  hire.  They  may  also 
l>rovide  for  public  schools  and  public  school 
facilities  by  purchasing  land  and  erecting 
buiklings  thereon  and  equipping  tbe  same 
wit  bin  the  corporate  limits  of  the  city  or 
xvitbin  one  half  mile  thereof.  They  may  also 
construct  or  contract  for  the  construction  of 
a  system  of  sewerage  for  the  city  and  pro- 
tect and  regulate  the  same  by  adequate 
ordinances;  and  If  it  shall  be  necessary,  in 
obtaining  proper  (Mitlets  for  the  said  system, 
to  extend  tbe  same  beyond  the  corporate 
limits  of  the  city,  then  in  such  case  tbe 
iKXird  of  aldermen  shall  have  the  power  to 
Fo  extend  it,  and  both  within  and  withoot 
tli«  corporate  limits  to  condemn  laud  for  the 
purposes  of  right-of-way  «r  other  require- 


ments of  the  system,  the  proceedings  for- 
such  condemnation  to  be  tbe  same  as  those' 
prescribed  In  chapter  40,  section  G,  of  the 
Private  Laws  of  1862  and  '63,  or  in  tbe  mai»- 
ner  prescribed  in  chapter  49,  volume  1  of  the- 
Code." 

In  these  provisions  of  tbe  charter  and  in 
sections  8800  to  3805,  both  Inclusive,  of  the 
Code,  will  be  found  enumerated  all  of  the 
powers  granted  to  tbe  city  by  general  or  spe- 
cial laws.  We  do  not  think  that  the  general 
power  to  pass  ordinances  can  be  hdd  ta< 
carry  with  it  by  implication  any  such  grant 
of  authority  as  tbat  to  expend  the  public 
money  for,  and  conduct  under  the  auspicea 
of  the  city  officers,  such  a  display  as  that, 
described  by  the  witnessea  We  are  aware 
that  such  authority  has  been  assumed  by 
cities  and  towns  in  many  of  the  states,  bnt 
where  the  exercise  of  It  lias  been  drawn  in 
question  in  the  courts  it  has  been  sostalneA 
only  when  some  statute  expressly  conferred* 
the  power  to  make  the  appropriation  for 
that  particular  purpose.  As  we  understand- 
the  authorities  cited,  the  supreme  court  of 
Massachusetts  has  given  its  sanction  to  the- 
validity  of  expenditures  for  such  purposes- 
only  where  some  express  provision  of  law 
was  shown  to  warrant  it.  In  one  of  the 
cases  cited  from  that  state  (Tlndley  v.  City  of 
Salem,  137  Mass.  171)  the  court  held  that, 
even  where  a  person  was  tnjui-ed  by  tbe 
negligent  use  of  flreworlcs  by  the  servants  of 
a  city  that  had  ordered  tbe  display  for  thj- 
gratuitous  amusement  of  the  people,  under 
the  authority  of  a  statute,  the  city  was  not 
liable  to  answer  in  damages.  In  an  earlier 
case  it  had  been  held  tbat  a  city  counoit 
must  act  strictly  in  pursuance  of  statutory 
power  to  make  such  displays  to  subject  it  to- 
liability  for  injuries  due  to  the  negllgence- 
of  its  servants  in  the  management  of  it. 
Morrison  v.  City  of  Lawrence,  OS  Masa  219. 
Where  no  statutory  authority  is  shown  for 
a  wrongful  act  done  under  the  direction  of 
a  municipality,  the  supreme  court  of  Massa- 
chusetts lays  down  the  general  rule  as  to  Its 
liability  substantially  as  we  have  stated  it. 
Cavanaugh  v.  Boston,  139  Mass.  426,  1  N. 
E.  884;  Clafiin  v.  Hopkinton,  4  Gray,  502. 
If  there  is  no  authority  conferred  upon  the 
mayor  and  aldermen  by  the  statute  men- 
tioned, and  we  can  discover  none  after  dill- 
gent  search  and  examination,  it  Is  imma- 
terial whether  the  persons  in  immediate  con- 
trol of  the  fireworks  were  servants  acting 
under  the  direction  of  the-  committee  ap- 
pointed by  a  resolution  passed  by  the  mayor 
and  commissioners,  and  stood  in  tbe  relatdon 
of  agents  to  the  city,  or  whether  they  were 
Independent  contractors.  If  the  authorities- 
of  the  city  acted  ultra  vires  In  orderln;^ 
tbe  display,  the  question  <  whether  they  em- 
ployed expert  pyrotechnists,  and  acted  upon 
their  advice  after  secnrtag:  their  services, 
i»  equally  as  irrelevaat  If,  therefore.  It 
were  conceded  tliat  the  chairman  of  the  com- 
mittee appointed  by  tbe  city  tat  tbe  purpose  • 
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supervised  and  directed  the  negligent  man- 
agement of  the  fireworks,  and  at  such  a 
place  as,  It  was  evidence  of  a  want  of  care 
to  select,  we  think  it  was  the  duty  of  the 
court  nevertheless  to  tell  the  Jury  that  the 
mayor  and  aldermen  were  not  authorized  by 
law  to  make  an  appropriation  for  and  direct 
the  management  of  a  display  of  flreworlu, 
and  that  the  city  was  not  liable  to  respond 
in  damages  for  the  wrongful  or  n^ligent 
conduct  of  a  servant  acting  under  instruc- 
tions given  by  the  city,  but  without  authori- 
ty of  law.  For  the  reasons  given,  we  think 
that  the  court  should  have  instructed  the 
jui7  that  in  no  aspect  of  the  evidence  was 
the  defendant  corporation  liable  for  the  acts 
of  its  servants  In  the  management  of  the 
fireworks.  Whether  the  rulings  of  the  court 
upon  the  admissibility  of  testimony  were  ab- 
stractly erroneous  or  not  Is  not  material, 
since,  whether  excluded  or  admitted,  it  was 
manifest  that  the  plaintiff  was  not,  in  any 
view  of  the  evidence,  entitled  to  recover. 
There  was  no  error  of  which  the  plaintiff 
can  Justly  complain,  and  the  Judgment  must 
be  affirmed. 

MONTGOMERT,  J.,  did  not  sit 


MOORE  et  al.  v.  SMITH  et  al.  (TRENT  et 

al..  Interveners). 

(Supreme  Conrt  of  North  Carolina.     April  16, 

1895.) 

COXCLCSIVENBSS  OF  FOKKIOIf  JUDOMBNT  — EQUITT 

— Paktibs. 

1.  A  judgement  obtained  in  another  state 
aj^ainst  the  sureties  on  the  bond  of  a  deceased 
North  Carolina  administrator  is,  in  an  action  in 
the  latter  state  for  a  settlement  of  the  estate, 
binding  on  his  administrators  and  their  privies, 
where  they  were  present  resisting  the  recov- 
ery against  them  and  the  sureties  of  their  intes- 
tate, as  principal  debtor. 

2.  In  an  equitable  action  for  the  settlement 
of  the  estate  of  a  deceased  administrator,  and 
to  satisfy  a  judgment  obtained  in  another  state 
against  his  personal  representatives  and  the 
sureties  on  his  bond,  such  sureties  may  inter- 
vene and  receive  credit  for  what  they  have  paid 
on  the  judgment,  remaining  liable  to  plaintiffs 
for  any  balance  not  realized  in  the  present  ac- 
tion. 

Appeal  from  superior  court,  Rockingham 
county;   Bryan,  Judge. 

Action  In  equity  by  W.  B.  Moore  and  oth- 
era  against  Darien  Smith  and  others,  in  which 
James  W.  Trent  and  John  W.  Morris  Inter- 
vened as  plaintiffs.  Prom  a  Judgment  for 
plaintiffs,  defendants  appeal.     Modified. 

(1)  In  July,  1802,  Pleasant  W.  Moore  died. 
Intestate,  in  Henry  county,  Va.;  and  in  Octo-' 
ber.  1862,  Drury  Smith  was  duly  qualified  as 
admiulstrator  of  said  Moore,  in  Rockingham 
county,  N.  C,  and  filed  his  bond  In  the  penal 
sum  of  $20,000,  with  H.  O.  Wooten,  James 
W.  Trent,  and  John  W.  Morris  as  sureties  on 
said  bond,  all  of  said  sureties  being  then  and 
now  citizens  of  Henry  county,  Va.  The 
plaintiffs  are  the  belrs  at  law  and  distribu- 


tees of  said  P.  W.  Moore.  (2)  In  1872  said 
Drury  Smith  died.  Intestate,  and  the  defend- 
ants Darien  Smith  and  6.  W.  Smith  wei-e 
in  January,  1873,  duly  qualified  as  bis  ad- 
ministrators, and  the  other  defendants  are 
the  heirs  at  law  and  distributees  of  said 
Drury  Smith.  (3)  In  1878  the  plaintiffs  In- 
stituted a  suit  in  Henry  county,  Va.,  against 
the  defendant  administrators  and  their  said 
sureties  for  an  account  and  settlement  of 
tbeir  said  estate,  which  resulted  In  a  Judg- 
ment In  the  court  ot  appeals  of  Virginia 
against  the  defendants,  and,  by  a  decree  of 
the  chancery  court  of  Virginia,  said  sureties' 
lands  are  ordered  to  be  sold,  to  satisfy  said 
Judgment,  which  is  stiU  unpaid.  (4)  Said 
Drury  Smith's  estate  Is  stlU  unsettled,  and 
this  action  is  brought  for  a  settlement  there- 
of, and  to  have  lands  sold  to  satisfy  their 
Judgment  At  February  term,  1882,  said 
James  W.  Trent  and  John  W.  Morris  were 
made  parties  plaintiff  in  this  action,  who 
filed  an  amended  complaint  alleging  that 
they  were  In  danger  of  having  their  lauds 
sold  to  satisfy  the  Virginia  Judgment  and 
praying  the  court  to  protect  them  by  requir- 
ing the  representatives  of  their  principal  in 
said  Judgment  to  satisfy  the  same  out  of  the 
real  and  personal  property  of  the  said  Drur}- 
Smitb's  estate.  Judgment  for  plaintiffs 
against  defendants  was  rendered,  from  which 
defendants  appealed. 

B.  D.  Reid,  Glenn  &  Manly,  and  Shepherd 
&  Busbee,  for  appellants.  Watson  &  Bux- 
ton, for  appellees. 

FAIRCLOTH,  O.  J.  His  honor  ordered  an 
account  of  the  estate  of  Smith  to  be  taken, 
and  reserved  the  question  of  the  personal  lia- 
bility of  the  defendant  administrators  until 
the  referee's  report  Is  filed.  The  question 
moi-e  elaborately  argued  before  as  was  as  to 
the  effect  of  the  Virginia  Judgment  against 
the  defendant  administrators,  Darien  and  G. 
W.  Smith.  We  find  it  unnecessary  to  enter 
Into  that  question,  because  that  Judgment 
was  unquestionably  valid  against  the  sure- 
ties Trent  and  Morris,  who  are  now  plaintiffs 
in  this  action.  That  Judgment  Is  also  com- 
petent evidence  against  the  defendant  admin- 
istrators and  their  privies,  It  appearing  from 
the  record  that  the  administrators  not  only 
had  notice,  but  were  present  and  resisting 
the  recovery  against  them  and  the  sui^ties  of 
their  Intestate,  as  princiiMil  debtor.  Lewis 
T.  Fort,  76  N.  O.  251;  Hare  t.  Orant.  77  N. 
O.203. 

The  further  objection  was  taken  that  plain- 
tiffs, Trent  and  Morris,  could  not  recover,  as 
they  are  indemnified,  until  they  have  paid 
the  debt  against  their  principal.  In  an  ac- 
tion at  law  this  position  would  be  tennble. 
but  it  Is  not  so  in  a  court  of  equity;  and  for 
this  reason  they  were  properly  allowed  to 
be  made  parties  plaintiff.  The  exercise  of 
this  equitable  Jurisdiction  works  out  Just  re- 
sults; i.  e.  the  other  plaintiffs  are  enabled  to 
receive  the  money  due  them,  the  real  debtor 
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Is  compelled  to  pay  It,  and  tbe  plaintiff  sure- 
ties are  relieved  from  Jeopardy.  Ferrer  v. 
Barrett,  4  Jones'  Bq.  455;  Quickel  v.  Hen- 
derson, 6  Jones'  £q.  28C;  Scott  t.  Tlmber- 
Inlce,  83' N.  C.  382.  Of  course,  tbe  plaintiff 
sureties  would  remain  liable  on  tbe  Virginia 
judgment  for  any  ttalance  not  realized  In 
this  action.  If  It  appeared  tbat  tbere  were 
any  creditors  of  Smith's  estate,  tbey  would 
be  necessai?  parties  to  enable  those  sureties 
to  avail  tbemselves  of  tbis  equitable  relief; 
but,  In  their  absence,  the  heirs  and  distribu- 
tees are  the  next  entitled,  and  they  are  pres- 
ent in  this  proceeding  to  receive  tbe  money 
due  by  defendants. 

It  will  be  the  duty  of  tbe  court  below  to  di- 
rect tbat  the  plaintiff  sureties  receive  no 
more  than  they  have  paid  on  said  Judgment 
to  the  use  of  the  other  plaintiffs  since  its 
rendition,  and  that  the  other  plaintiffs  re- 
ceive tbe  balance  of  tbe  recovery  according 
to  their  several  rights.  With  these  modifl- 
catious,  the  Judgment  is  affirmed.    Affirmed. 


WATSON  V.  LONG  et  al. 
(Sapreme  Coarl  of  Georgia.     Aug.  6,  1894.) 

Sew  Tkial— Approvai.  of  Brief  of  Evidence— 
Discretion  of  Court. 
Where  the  first  order  fixed  the  time  for 
hearing  the'motion  for  a  new  trial,  and  granted 
leave  "until  the  hearing"  to  make  out  and  file  a 
brief  of  the  evidence,  and  by  subsequent  suc- 
cfssive  orders  different  times  were  fixed  for  the 
hearing,  and  it  was  expressly  provided  that 
within  a  time  limited  by  each  the  brief  of  evi- 
dence should  be  approved,  and  it  not  appear- 
ing that  any  brief  was  presented  for  approval 
QDtil  after  ail  of  these  limitations  had  expired, 
a  further  continnauce,  granted  at  the  term  suc- 
ceeding that  to  which  the  hearing  bad  last  been 
continued,  did  not  necessarily  carry  with  it 
the  right  on  the  part  of  the  movant  to  have  the 
brief  of  evidence  approved  at  the  time  fixed  for 
the  hearing  by  this  lattt  order,  as  against  an  un- 
willingness of  the  judpe  then  to  exercise  the 
power  of  approval  His  refusal  to  approve  the 
brief  after  a  lapse  of  nearly  18  months  from  the 
date  of  trial  was  not  error.  Whether,  as  a 
mere  question  of  legal  power,  his  approval 
would  nave  been  valid  or  not.  It  was  certainly 
not  nn  abnse  of  discretion  to  decline  to  approve 
the  brief  after  su<.h  a  lapse  of  time. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Douglas  county; 
0.  G.  Janes,  Judge. 

Action  between  J.  M.  Watson  and  B.  M. 
Long  and  others.  From  a  Judgment  refus- 
ing to  approve  a  brief  of  evidence,  and  dis- 
missing a  motion  for  a  new  trial,  Watson 
brings  error.     Affirmed. 

McBrlde  &  Brown  and  W.  T.  Iloberts,  for 
plaintiff  In  error.  Adamson  &  Jackson,  for 
defendants  In  error. 

LUMPKIN,  J.  Error  was  assigned  upon 
tbe  refusal  of  tbe  trial  Judge  to  approve  a 
brief  of  evidence,  and  to  a  Judgment  dis- 
missing a  motion  for  a  new  trial.  The  facta 
are  briefly  summarized  In  the  headnote. 
Granting  that  tbe  judge  bad  tb«  legal  power 


to  approve  the  brief  of  evidence,  we  cannot 
say  that  declining,  under  tbe  circumstances, 
to  exercise  it  was  an  abuse  of  discretion. 
Nearly  18  months  had  elapsed  from  the 
date  of  the  trial  until  tbe  time  when  tbe 
Judge  was  finally  asked  to  approve  the  brief. 
It  may  have  been  Impossible  for  blm,  at  that 
time,  either  to  know  himself  or  be  able  to 
ascertain  whether  or  not,  in  point  of  fact, 
the  brief  was  correct  Indeed,  it  Is  hardly 
probable  that  he  remembered  tbe  evidence  as 
given  upon  the  stand.  Under  these  circum- 
stances, we  do  not  feel  constrained  to  com- 
pel him  to  do  something  which  be  may  not 
be  able  to  do  conscientiously.  We  will  take 
this  occasion  to  remark  that  there  Is  little 
or  no  excuse  for  such  delay  In  having  a  brief 
of  evidence  perfected  and  approved.  Instances 
like  the  present  are  becoming  of  too  frequent 
occurrence.  With  great  respect  and  in  all 
kindness  to  our  professional  brethren,  we 
earnestly  suggest  that  they  attend  to  mat- 
ters of  thl4S  kind  with  more  diligence  and 
promptness.  By  so  doing  they  will  relieve 
themselves  of  much  trouble  and  anxiety, 
and  spare  tbla  court  much  unnecessary  la- 
bor.   Judgment  affirmed. 


COMMERCIAL  BANK  OP  ALBANY  v. 

TUCKER. 

(Supreme  Court  of  Georgia.     Aug.  14,  1894.) 

Negotiable  Isstruments— Action  on — Variance 

—Nonsuit. 

1.  The  declaration  alleging  that  the  plain- 
tiff loaned  money  to  the  defendant,  and  also 
that  money  was  advanced  by  the  plaintiff  to 
the  defendant,  upon  tbe  promise  and  undertalc- 
ing  of  the  latter  that  he  would  turn  over  and 
deliver  to  the  former  drafts  drawn  by  a  com- 
pany of  which  the  defendant  was  treasurer,  is 
not  supported  by  evidence  that  the  money  was 
not  loaned  or  advanced  to  the  defendant,  but  to 
such  company,  together  with  evidence  that  the 
defendant  did  contract  and  undertake,  aa  al- 
leged, to  turn  over  and  deliver  the  drafts. 

2.  But  inasmuch  as  the  case  established  by 
the  evidence  seems  to  be  meritorious,  while  the 
Judgment  of  nonsuit  is  afiSrmed,  direction  is 
given  that  the  plaintiff  have  leave  to  amend  the 
declaration  at  or  before  the  time  when  the  re- 
mittitur from  this  court  is  entered  on  the  min- 
utes of  the  court  below,  so  as  to  make  the  plead- 
ing and  the  evidence  correspond,  and  that,  upon 
tbis  being  done,  the  case  be  reinstated,  and 
stand  for  trial  in  its  proper  order. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Dougherty  coun- 
ty;  B.  B.  Bower,  Judge. 

Action  by  tbe  Commercial  Bank  of  Al- 
bany against  A.  W.  Tucker.  From  a  judg- 
ment of  nonsuit,  plaintiff  brings  error.  Af- 
firmed. 

The  following  Is  tbe  official  report: 

The  bank  brought  suit  against  A  W. 
Tucker  upon  three  drafts.  Tbe  court  grant- 
ed a  nonsuit,  on  the  ground  tbat  plaintiff's 
evidence  did  not  make  out  its  case.  The 
drafts  are  in  tbe  form  of  ordinary  bank 
checks,  drawn  on  the  plaintiff  July  7,  8,  and 
9,  1880.    The  first,  for  $2,000,  is  payable  to 
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"H.  &  T.  or  bearer";  the  second,  for  |184.- 
2C,  is  payable  to  "John  F.  Lewis  &  Son  or 
bearer";  the  tlilrd,  for  fOOO,  is  payable  to 
"Hobbs  &  Tuclier  or  bearer."  The  first  is 
signed,  "Ga.  &  Carolina  Melon  Exchange, 
A.  W.  Tucker,  Treaa'r;"  the  other  two  are 
signed,  "Georgia  &  Carolina  Melon  Ex- 
change,  per  A.  W.  Tucker,  Treasurer."  The 
original  declaration  alleges:  "Plaintiff  paid 
said  drafts,  not  because  of  any  indebtedness 
or  liability  on  Us  part,  but  simply  as  a  mat- 
ter  of  accommodation  to  defendant,  who  un- 
dertook and  promised,  on  his  own  personal 
and  individual  responsibility,  that,  if  plain- 
tiff would  cash  said  drafts,  he  would  with- 
in two  or  three  days  place  with  plaintiff 
drafts  on  consignees  of  car  loads  of  melons, 
which  would  be  paid  to  plaintiff  on  preft- 
entatlon,  and  which  wonld  be  amply  suffi- 
cient to  cover  the  amount  of  the  drafts  so 
paid  by  it.  Defendant  represented  to  and 
assured  plaintiff  that  the  melons  had  been 
shipped  and  the  drafts  drawn  by  the 
Georgia  &  Carolina  Melon  Exchange  against 
the  consignees  of  the  melons;  that  the 
drafts  would  come  in  two  or  three  days  or 
other  short  time;  and  that  defendant  would 
turn  the  same  over  to  plaintiff  to  indemnify 
and  repay  it  for  the  money  so  advanced  by 
it  Within  the  next  two  or  three  days,  the 
Georgia  &  Carolina  Mdon  Exchange  sus- 
pended and  failed  for  a  large  amount,  and 
defendant  never  did  turn  over  the  promised 
drafts  to  plaintiff,  nor  repay  it  the  amount 
paid  out  on  said  drafts,  although  he  well 
knew  the  failing  condition  of  the  exchange 
when  he  borrowed  said  money  of  plaintiff. 
Said  drafts  were  paid  by  plaintiff  on  the 
faith  of  the  responsibility  of  defendant,  who 
undertook  and  promised  to  turn  over  to 
plaintiff  drafts  to  a  sufficient  amount  to  pay 
the  sums  so  advanced  by  plaintiff,  which  be 
failed  to  do,  whereby  he  became  liable,  and 
then  and  there  undertook  and  promised  to 
pay  plaintiff  said  sum  of  ?2,T84.26."  By 
amendment,  it  Is  alleged  that  defendant  is 
indebted  to  plaintiff  in  the  sum  named,  as 
BO  much  money  advanced,  for  that,  when  he 
presented  said  three  drafts  to  the  bank,  and 
asked  it  as  a  matter  of  accommodation  to 
him  to  cash  them  (there  being  no  funds  in 
the  bank  to  pay  them,  and  no  liability  on 
the  bank  to  pay  them),  the  bank  refused  to 
advance  the  money,  unless  he  would  become 
personally  responsible  therefor,  whereupon 
he  then  and  there  undertook  and  promised 
that  be  wonld  be  personally  and  individual- 
ly responsible  for  the  delivery  to  plaintiff  of 
the  promised  melon  drafts;  and  thereupon 
plaintiff,  in  consideration  and  upon  the  faith 
of  defendant's  personal  and  individual  prom- 
ise and  undertaking,  advanced  said  sum  to 
him;  and  he,  having  failed  to  deliver  said 
melon  drafts,  became  liable  to  pay  plaintiff 
said  sum,  with  interest,  under  his  personal 
and  individual  promise  and  undertaking,  np- 
on  which  and  on  account  of  the  breach  there- 
of this  salt  is  brought. 


Welch,  cashier  of  the  plaintiff  bank,  testi- 
fied: "The  ?2,000  draft  was  sent  to  the  bank 
by  a  messenger.  I  declined  to  cash  It,  and 
defendant  himself  came  down  to  get  the 
money,  stating  that  it  was  very  important 
for  him  to  have  |2,000  for  some  special  pur- 
pose, and  stated  that  he  had  a  dispatch  from 
Forrester,  the  president  of  the  melon  ex- 
change, that  the  drafts  for  shipments  of  mel- 
ons would  l)e  down  on  the  next  train,  or  very 
soon,  as  the  melons  had  all  gone  forward  and 
were  paid  for,  and  this  was  to  reimburse  him 
and  the  melon  exchange  for  them,  and  would 
be  turned  over,  he  thought,  by  the  incoming 
train.  Under  these  conditions,  and  under  the 
assurances  of  defendant  that  those  drafts  for 
shipments  of  melons  would  be  turned  over 
immediately,  I  paid  the  $2,000  draft.  The 
others  were  paid  In  a  similar  way,  with  the 
promise  that  they  should  be  paid  by  drafts. 
He  hod  been  doing  this  fOr  some  time,  getting 
advances  against  a  deposit  or  bonus  he  had 
to  protect  the  drafts,  getting  the  money  one 
day,  and  returning  us  the  drafts  the  next  day 
for  shipments  of  melons.  Immediately  after 
the  train  came  In  that  afternoon,  I  went  to 
defendant  to  get  the  drafts  for  the  shipments 
of  melons;  and  he  said  for  some  reason  they 
did  not  come,  but  would  probably  be  in  that 
night,  and  assured  me  again  of  the  dispatch 
from  Forrester  that  the  melons  bad  l>eeD 
shipped  and  the  drafts  would  come  right  for- 
ward. The  melon  exchange  made  a  deposit 
with  the  bank  of  $7,500,  to  cover  any  drafts 
that  might  go  forward  and  come  back  protest- 
ed or  unpaid.  Whoi  these  drafts  came  back 
unpaid,  as  they  often  did,  I  immediately  pre- 
sented them  to  defendant,  and  he  made  good 
that  amount.  This  bonus  was  pat  there  to 
protect  the  bank  against  any  failure  of  pay- 
ment on  these  melon  drafts  that  went  for- 
ward. We  had  been  in  tike  habit  of  advan- 
cing him  two,  three,  and  sometimes  four  thou- 
sand dollars,  to  aid  him  in  paying  for  the 
melons  until  he  got  his  drafts  l>ack  from  At- 
lanta. The  melons  bad  to  go  to  Atlanta  to 
be  listed,  and  drawn  for  specifically  by  cars. 
They  were  paid  for  here,  and  the  drafts  drawn 
against  the  consignee  of  these  melons  woe 
drawn  in  Atlanta,  and  forwarded  back  here, 
and  turned  over  to  us.  That  $7,500  was  not 
sufficient  to  meet  these  drafts  after  meeting 
others  before  them  that  had  failed.  It  \ras 
exhausted  by  other  drafts  that  came  Iiack. 
That  money  was  paid  upon  the  faith  of  de- 
fendant to  return  the  drafts.  He  assured  me 
that  they  would  be  returned,  and  gave  me,  as 
an  additional  reason,  the  dispatch  he  had 
from  Forrester  that  the  melons  had  been 
shipped.  He  assured  me  that  they  would 
come.  On  the  strength  of  that  assurance.  I 
paid  the  draft,  and  without  it  I  should  not 
have  paid  it.  At  that  time  I  had  oo  knowl- 
edge but  that  the  mdon  exchange  was  all 
.■ight,  but  by  tliat  afternoon's  mail  I  learned 
that  It  was  hi  bad  condition.  I  called  on  de- 
fendant for  the  Arafts  that  afternoon  and  the 
next  morning.    He  did  not  giro  them  to  me. 
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bat  gare  as  an  excuse  tbat  tbej  had  not  come, 
and  be  was  looking  for  them.  Tbey  were 
nercr  turned  over  to  me.  They  were  drafts 
drawn  on  mdon  shipments,  such  as  we  had 
been  taking.  They  were  supposed  to  be  mer- 
chantable paper.  Similar  advances  had  been 
made  frequently,  and  he  had  made  them  good 
when  they  had  failed.  He  was  the  treasurer 
of  the  melon  exchange.  He  dealt  with  me  as 
treasurer  of  the  exchange.  The  bonus  they 
had  on  dejtoslt  was  used  up  In  unpaid  drafts 
that  came  beck  both  before  and  after.  Many 
of  tbe  drafts  were  out,  and  It  took  some  time 
for  them  to  come  back.  It  would  be  Impos- 
sible to  tell  how  mscb  cash  the  m«loo  ex- 
change  bad  in  tbe  bank  on  Jnly  8tb,  because 
tbat  bonus  was  tbcre  to  protect  certain  drafts 
that  were  out.  I  do  not  thlak  the  bonus  was 
exhausted  at  tbat  time,  because  many  of  the 
dnfts  were  not  returned.  It  was  leUly  ex- 
hausted, but  we  had  not  got  the  information 
showing  It.  I  did  not  take  drafts  drawn  by 
the  melon  exchange  after  I  beard  it  was  In 
bad  coadition,  on  tbe  evening  of  the  7th.  I 
think  we  took  no  d^fts  after  the  failure.  We 
did  take  some  bills  of  lading  for  smne  cars  of 
melons  that  defendant  said  were  shipped  and 
not  drawn  against.  I  let  him  have  this  money 
as  treasurer  of  the  melon  exchange,  and  char- 
ged it  to  bim  tbat  way,  but  took  his  word,  as 
a  business  man  and  a  friend,  that  these  drafts 
should  come  in  promptly.  I  told  him  tbat  I 
was  locking  to  him  personally  for  tbe  return 
of  them,  and  not  as  treastuer  of  tbe  exchange. 
I  told  him  tbat  at  tbe  bank.  My  impression 
is  that  ArmatroBg,  tbe  bookkeeper,  was  in  the 
bank.  Garter  [the  president],  Ticknor  [the 
assistant  cashier],  and  I  bad  a  conversadon 
with  defendant  that  it  was  a  matter  of  trust 
to  him  IndiTidaally  tbat  these  drafts  ataoold 
come  promptly  back  to  us.  We  did  not  bold 
him  responsible  for  the  payment  of  tbe  drafts, 
but  for  the  return  of  the  ones  promised  oa,— 
melon  drafts  for  melons  shipped.  I  cannot 
name  any  particular  draft  that  Forrester  waa 
to  send  to  defendant,  and  lie  turn  over  to  me, 
because  I  could  not  tell  who  those  drafts 
would  be  on.  If  defendant  had  delivered 
those  drafts,  there  would  have  been  no  liabil- 
ity on  him,  as  I  understand  it.  He  would 
hare  fulfilled  his  personal  obligation.  He 
may  have  said  something  about  not  assuming 
personal  obligation;  iKit  be  will  also  remem- 
ber that,  when  he  got  this  money,  he  was  to 
deliver  tbe  drafts  for  shipments  of  melons 
when  be  got  them  from  Forrester.  The  dis- 
count on  those  drafts  was  charged  to  the  mel- 
on excbange.  There  was  a  little  extra  charge 
OD  tbose  drafts,  because  tbey  were  frequently 
out  a  week  or  ten  days.  Tbe  ag^reement  was 
made  with  defendant  as  treasurer  of  the  mel- 
on excbange,  and  Forrester  too.  The  amount 
we  advanced  on  these  drafts  was  charged  on 
the  Ixioks  to  tbe  melon  exchange.  After  the 
excbange  failed,  defendant,  I  think,  turned 
over  tbe  bills  of  lading  for  nine  cars  of  mel- 
ons wbicb  be  said  there  had  been  no  drafts 
drawn  against;  and,  at  his  and  Forrester's 


suggestion,  we  forwarded  these  bills  of  lading 
to  their  agent  tn  Atlanta,  and  ordered  them 
sold  for  the  benefit  of  the  bank;  and  we  nev- 
er got  any  return  from  them  at  all,— never 
beard  from  them.  I  think  that  was  the  next 
day  after  tbe  transaction,  the  8th  or  9tb.  De- 
fendant assumed  tbe  personal  responsibility 
to  turn  over  these  drafts  for  shipments  of 
melons.  They  were  to  be  the  same  kind  of 
drafts  we  had  been  taking,— drafts  against 
melons  already  shipped.  That  money  went 
out  of  the  bank  on  tbe  Individual  responsibil- 
ity of  defendant  that  these  drafts  for  ship- 
ments of  meioas  should  be  turned  over  to  me, 
and  on  his  individual  liability  in  the  event 
they  were  not  delivered  to  me;  and  that  in- 
dividual liability  was  only  for  the  delivery  of 
ttaoae  drafts.  I  told  him  so.  My  reliance 
was  not  on  tbe  exchange  for  the  drafts  com- 
ing on.  His  was  a  positive  promise  that  the 
melons  bad  been  sblt)ped,  and  tbe  drafts 
would  be  turned  over.  The  drafts  were  not 
delivered.  If  be  had  delivered  me  tbe  drafts 
from  Forrester,  I  wouM  have  had  no  claim  on 
him  at  all.  He  did  not  tell  me  that  Forres- 
ter told  him  be  bad  the  drafts  and  would 
send  them.  He  said  be  bad  a  telegram  from 
Forrester,  and  tbe  drafts  would  come  on.  He 
said  tbe  melons  bad  been  sblpped.  When  he 
qpoke  of  what  Forrester  bad  telegraphed  him, 
I  told  him  right  then  that  I  looked  to  him 
personally  for  the  delivery  of  the  drafts.  Pre- 
viooBly  to  this,  when  it  was  understood  we 
were  to  make  these  advances,.  Carter  and  I 
told  defendant  that  we  looked  to  bim  iu  per- 
son for  tbe  delivery  of  these  drafts.  On  Au- 
gust 9th  the  melon  exchange  did  not  have  $2,- 
500  besides  tbe  bonus  to  its  credit.  There 
was  a  little  money  tbat  came  back  from  Fal- 
vey  ft  Forrester  after  the  failure  of  tbe  ex- 
change, either  the  consignment  of  this  nine 
cars,  or  some  drafts  tbat  bad  come  back  and 
been  protested,  drawn  prior  to  this  transac- 
tion. I  do  not  think  any  of  It  came  from  the 
nine  cars  of  melons,  but  from  certain  drafts 
tbat  came  back  unpaid.  Perhaps  $150  was 
traced  up  in  tbat  way.  We  did  not  keep  on 
dealing  with  Forrester,  tbe  president  of  the 
melon  exchange.  We  were  tracing  up  the 
proceeds  of  some  drafts  ttiat  came  back  un- 
paid, and  went  into  tbe  Atlanta  Melon  Ex- 
change, and  we  made  a  claim  for  it,  and  got 
it  There  were  seven  or  eight  thousand  dol- 
lars in  amount  of  these  drafts  for  shipments 
of  melons  outstanding  and  unpaid  at  the  time 
of  the  &ilure.  Tbat  amount  wag  put  to  the 
credit  of  these  former  unpaid  drafts.  On  July 
7tb  any  amount  the  melon  excbange  had  put 
in  the  bank  as  a  bonus  was  al>Borl)ed  by 
drafts  then  in  transit.  Tbe  drafts  tbat  bad 
been  taken  previous  to  tbat,  when  they  came 
back  unpaid,  mora  than  absorbed  the  bonus. 
There  was  no  order,  tbat  I  know  of,  in  which 
this  bonus  was  to  be  appropriated  to  these  un- 
paid drafts.  When  a  draft  came  ba(^,  this 
bonus  could  be  applied  to  the  payment  of  it; 
and  up  to  tbe  time  of  this  transaction,  or  the 
day  before,  all  drafts  returned  bad  been  made 
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good  by  Tucker  by  giving  other  drafts  to 
keep  tbat  bonus  good.  The  drafts  outstand- 
ing then  were  more  than  sufficient  to  absorb 
the  bonus.  The  transaction  between  defend- 
ant and  myself  had  no  reference  to  the  bonus. 
If  the  melon  exchange  had  had  a  bonus  of 
¥25,000,  put  there  for  a  specific  purpose,  it 
would  have  been  kept  for  that  purpose.  If  he 
had  had  $7,500  with  us  on  the  day  he  gave 
this  draft,  and  it  came  back  unpaid,  I  would 
have  charged  it  up  against  the  bonus.  It  wag 
an  agreement  we  kept  to  until  a  short  time 
before  this,  that  this  $7,500  was  to  be  kept  in- 
tact; and,  when  a  draft  came  unpaid,  I  went 
Immediately  to  defendant,  and  he  immediatdy 
gave  me  drafts  to  take  that  np,  and  liot  dis- 
turb the  $7,500.  He,  as  treasurer,  had  no 
right  to  check  on  that  bonus.  In  letting  blm 
have  that  money,  I  relied  upon  bis  individual 
promise,  both  as  a  business  man  and  a  friend. 
The  telegram  he  mentioned  from  Forrester 
had  nothing  to  do  with  the  matter.  I  relied 
upon  defendant" 

Ticknor  testified:  "The  original  arrange- 
ment with  defendant  was  that  we  were  to  ad- 
vance a  certain  per  cent,  against  these  drafts 
drawn  with  bills  of  lading  attached,  provided 
be  kept  a  bonus  of  $7,500  in  our  hands;  but 
the  distinct  understanding  was  that  we  were 
not  to  advance  a  cent  unless  the  $7,500  was 
kept  there.  I  left  here  about  July  1st,  and 
returned  August  5th.  The  day  before  I  .left, 
I  went  to  see  defendant,  and  told  him  tbat 
the  bonus  must  be  k^t  as  a  bonus,  or  we 
could  do  no  business  at  all.  He  said,  wait 
until  he  could  bear  from  Forrester.  T  re- 
peated the  conversation  to  Welch.  For  in- 
stance, if  he  gave  us  a  draft  for  a  car  load  of 
melons,  and  It  suited  us,  we  would  advance 
him  fifty  per  cent.  That  is  the  original  ar- 
rangement as  to  how  we  should  conduct  this 
business.  However,  for  this  charge  of  $2,- 
700,  we  had  no  drafts  in  liand.  Our  respon- 
sibility was  with  the  melon  exchange  com- 
pany. I  asked  defendant  if  Hobbs  &  Tuck- 
er would  be  responsible  for  these  drafts,  and 
in  that  case  we  would  not  require  any  bonus. 
I  had  no  conversation  with  defendant  about 
his  responsibility  for  delivering  the  drafts. 
We  never  expected  to  advance  a  dollar  with- 
out the  drafts  in  band.  I  liad  a  conversation 
with  him  after  my  return.  He  came  to  my 
office  after  I  got  back,  to  talk  the  matter 
over.  He  was  afraid  I  would  think  he  had 
done  somethins  that  was  not  exactly  right, 
and  I  asked  him  the  question  why  did  be  get 
the  money  from  us,  when  I  had  every  reason 
to  believe  he  knew  the  thing  had  failed  be- 
fore he  got  the  money,  and  why  did  he  get  the 
money  from  us  under  these  conditions.  And 
he  said,  'To  tell  you  the  truth,  I  had  too  much 
money  In  this  business,  and  had  to  get  some 
out.  I  had  to  recoup  myself.'  When  he  trad- 
ed those  drafts,  I  do  not  think  there  was  a 
cent  of  the  bonus  there.  I  think  that  money 
had  all  been  drawn  out.  I  am  not  positive, 
but  am  quite  sure,  that  lie  knew  he  was  not 
drawing  against  the  bonus  money.     I  sup- 


pose he  was  drawing  against  the  promise  to 
furnish  these  drafts.  That  is  what  I  gath- 
ered. All  that  I  know  is  that  there  was  notb- 
Ing  in  hand  to  be  drawn  against,  except  the 
expectation  of  bebig  replaced  by  melon  drafts. 
Two  or  three  days  before  the  failure  of  the 
exchange,  he  had  instructions  not  to  buy  any 
more  melons  (so  he  told  me).  I  will  not  state 
positively  how  much  of  the  bonus  was  on 
hand  when  I  left.  There  was  nothing  on 
hand  when  this  transaction  took  place,  but 
might  have  been  in  round  numbers  about  half 
the  amount  which  the  bonus  should  have  been 
when  I  left  I  did  not  like  to  leave  here 
with  this  bonus  impaired,  and  asked  Welch 
to  see  defendant  but  he  was  busy,  and  did 
not  go.  He  did  not  attach  the  importance  to 
it  that  I  did.  When  I  left  here,  there  was  a 
credit  to  the  exchange  of  $10,005.  On  July 
7th  there  was  a  credit  for  $5,103.53.  The 
$2,000  item  seems  to  have  been  paid  on  the 
8th.  On  the  8th  I  find  a  balance  of  $5,205.20. 
and  on  the  9th,  $3,765.34;  that  is,  from  eight 
to  ten  thousand  dollars  in  these  drafts  that 
were  gone  forward,  drawn  principally  against 
the  stockholders  of  this  concern,  and  returned 
unpaid;  and  they  are  credited  up  here  as 
cash,  and  were  nothing  but  worthless  drafts 
on  stockholders.  I  know  they  were  stock- 
holders, because  we  bad  a  list  of  them  fur- 
nished us  when  they  first  started.  The  lar- 
gest drafts  were  all  drawn  against  the  stock- 
holders of  tlie  concern,  with  bills  of  lading 
attached;  and  they  were  bouses  of  high  stand- 
ing, and  we  did  not  get  anything  out  of  them. 
After  a  deduction  of  those  drafts  that  were 
retiu-ned,  they  would  have  owed  us  $3,000  at 
that  time.  These  drafts  were  never  charged 
np  against  that  bonus  fond.  The  indebted- 
ness the  melon  exchange  was  under  to  us 
when  it  failed  was  never  paid,  and  we  di^  not 
count  that  anything  at  all.  We  only  counted 
what  we  advanced  defendant.  The  exchange 
was  indebted  to  us  $5,700.  $2,700  we  claim 
is  good,  and  the  other  lost  While  this  ac~ 
count  shows  they  bad  a  big  credit,  tbese 
drafts  were  in  transit  coming  back  to  us.  and 
were  charged  against  this  account  Those 
were  the  last  drafts  we  got  that  came  back 
unpaid  towards  the  last  of  the  business.  A 
I  great  many  had  come  back  in  the  last  week 
I  or  ten  days.  When  they  came  back,  Hobbs  & 
I  Tucker  made  them  good.  Unfortunately,  the 
I  bonus  was  not  kept  separate.  The  bonus  had 
been  exhausted  prior  to  this  transaction.  The 
drafts  that  had  been  returned  up  to  the  time 
of  this  transaction  bad  been  taken  care  of  by 
Hobbs  &  Tucker.  On  July  7th  the  exchange 
was  credited  as  stated,  but  we  had  taken 
drafts  as  cash,  and  sent  them  forvrard  for 
collection,  and  had  no  report  on  them.  They 
were  coming  back  every  day,  but  the  bulk  of 
them  came  back  after  the  transaction  with  de- 
fendant. The  bank  bad  paid  the  money  for 
them,  and  sent  them  otf  to  our  correspondents 
for  collection.  There  was  a  liability  to  us 
from  the  exchange  until  we  got  final  pay- 
ment for  them.     Up  to  the  time  of  the  fail- 
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ure,  if  one  of  those  drafts  came  back  un- 
paid, all  we  bad  to  do  was  to  present  it  to 
Hobbs  &  Tucker,  and  they  would  refund  the 
money;  but  after  tlie  failure  they  were  left 
on  our  hands,  and,  while  the  account  showed 
an  actual  credit  to  the  excliange,  it  should 
not  have  l)een,  because  the  drafts  were  not 
finally  paid.  There  were  enough  drafts  out 
to  absorb  that  fund.  On  the  9th  there  were 
out  about  $8,500  of  drafts,  when  their  account 
showed  $3,700  to  their  credit;  in  other  words, 
they  had  out  $5,000  more  than  they  had  credit 
for.  If  the  drafts  had  got  back  to  the  bank 
by  tbat  time,  the  exchange  would  have  owed 
lis  $5,700.  The  responsibility  had  occurred, 
but  the  drafts  had  not  been  charged  up.  The 
melon  exchange  was  due  us  for  the  drafts 
that  had  been  received  and  sent  off  for  col- 
lection. Defendant  drew  all  the  drafts.  The 
nnderstandtatg  was  that  we  were  to  advance 
them  a  certain  sum  on  these  melon  drafts, 
and  we  had  advanced  them  $8,600.  At  the 
time  of  this  transaction  with  defendant,  the 
$7,500  bad  been  absorbed  by  previous  drafts. 
Nothing  WHS  said  about  the  way  in  which 
these  drafts  were  to  be  paid.  Under  our 
original  agreement,  defendant  had  no  right  to 
draw  a  check  not  based  on  a  melon  shipment 
un  that  bonus.  I  would  not  have  let  it 
touched  that  fnnd.  It  would  have  been  a  sep- 
arate transaction.  These  unpaid  drafts  char- 
ged np  on  August  9th  were  turned  over  to 
defendant,  and  he  gave  us  a  check  for  part 
of  them;  and,  after  this  failure  came,  some 
of  the  drafts  were  drawn  on  stockholders, 
and  he  gave  us  back  those  drafts,  and  we 
tried  to  get  them  out  of  the  stockholders,  but 
could  not  These  drafts  on  the  stockholders 
were  for  cars  of  melons  with  bills  of  lading 
attached,  like  all  the  others.  They  were  act- 
ing like  any  other  customers.  This  $8,500  of 
melon  drafts  came  in  about  the  7th,  8th,  and 
9th  of  July.  We  did  not  charge  them  np  un- 
til they  all  came  in,  and  then  all  at  one  time, 
and  they  were  in  considerably  before  they 
were  charged  up.  When  the  excliange  was  in 
existence,  Hobbs  &  Tucker  made  good  to  us 
all  these  drafts  that  were  in  default  There 
was  none  in  default  when  defendant  made 
the  promise  that  we  claim.  This  transaction 
with  him  was  not  in  the  ordinary  line  of  the 
business,  but  was  an  outside  matter.  I  told 
him  I  would  not  advance  without  the  bonus 
Intact,  but  did  not  anticipate  anything  like 
this.  There  were  some  drafts  that  came  in 
unpaid,  returned  for  some  objection.  I  do  not 
remember  what  they  were;  and  we  would 
send  them  to  defendant  and  he  would  give  us 
a  check  on  ourselves,  and  make  tbat  good  by 
subsequent  deposits.  They  would  deposit 
melon  drafts  with  bills  of  lading  attached. 
On  July  6th,  on  a  settlement  between  the 
l^nlc  and  the  exchange,  they  would  have 
owed  ns  $5,700  If  they  had  made  good  all  the 
drafts  that  were  not  heard  from.  We  sent 
the  drafts  forward,  and  did  not  know  that 
day  that  there  was  a  cent  due  us.  Our  books 
showed  over  $3,000  due  them.   When  a  draft 


came  back,  defendant  would  swap  me  a  good 
one  for  it  He  was  treasurer  of  the  mel<Hi  ex- 
change, and  the  business  was  carried  on  by 
him  as  treasurer." 

Tucker,  the  president  of  the  bonk,  testified: 
"Forrester,  president  of  the  exchange,  came 
to  me,  and  said  defendant  would  need  some 
assistance  in  handling  the  melon  bnslness, 
and  wanted  to  know  if  the  bank  would  assist 
him  in  cashing  drafts,  and  said  that  defend- 
ant, as  treasurer  of  the  melon  exchange, 
would  deposit  $7,500,  this  bonus  to  remain 
intact,  and  secure  ns  against  any  losses  for 
cashing  these  drafts.  They  were  to  indemnify 
me  against  any  losses.  The  exact  amount  I 
do  not  remember,  but  about  half  was  deposit- 
ed with  the  bank  when  I  left  here  the  latter 
part  of  Jime.  I  left  with  the  underatanding 
with  Welch  that  the  bonus  should  be  made 
up  to  $7,500,  and  should  be  intact.  When  I 
came  home,  a  few  days  after  the  failure  of 
the  melon  exchange,  their  debt  to  the  bank, 
including  the  amount  advanced  defendant, 
was  about  $5,600.  The  bonus  was  exhausted, 
and  Welch  had  let  defendant  have  a  good 
amonnt  In  addition.  According  to  our  under- 
standing, we  were  to  cash  melon  drafts  for 
defendant  I  had  no  underatanding  with  him 
as  to  making  advancements  in  the  absence  of 
drafts.  Very  few  transactions  took  place  be- 
fore I  left" 

Wooten  &  Wooten  and  J.  W.  Waltere,  for 
plaintiff  in  error.  K.  Hobbs,  W.  T.  Jones,  and 
D.  H.  Pope,  for  defendant  In  error. 

LUMPKIN,  J.  The  Commercial  Bank  of 
Albany  brought  an  action  against  A.  W.  Tuck- 
er. A  nonsuit  was  granted,  and  the  plaintiff 
excepted.  The  substance  of  the  declaration 
and  of  the  evidence  offered  in  suppoi-t  of  it 
appear  In  the  official  report. 

1.  We  have  given  the  declaration  a  very 
thorough  and  careful  examination.  Taking  in- 
to view  all  of  its  allegations,  we  do  not  think 
it  can  be  fairiy  construed  as  being  either  more 
or  less  than  an  action  by  the  bank  against 
Tucker  for  money  loaned  or  advanced  to  him 
upon  his  promise  and  undertaking  tiiat  he 
would  turn  over  and  deliver  to  the  bank  drafts 
di-awn  by  the  Georgia  &  Carolina  Melon  Ex- 
change, a  company  of  which  he  was  the  treas^ 
urer.  As  will  be  seen  by  reference  to  the  re- 
porter's statement,  the  declaration  alleges  that 
the  plaintiff  paid  the  drafts  "simply  as  a  mat- 
ter of  accommodation  to  defendant";  that  "he 
well  knew  the  failing  condition  of  the  ex- 
change when  he  borrowed  said  money  of 
plaintiff";  that  "said  drafts  were  paid  by 
plahitiff  on  the  faith  of  the  responsibility  of 
defendant";  and  that  "he  became  liable  and 
♦  •  *  undertook  and  promised  to  pay  plain- 
tiff" the  sum  so  advanced.  These  and  other 
like  expressions  In  the  declar.ntion  bear  out, 
we  think,  the  construction  we  iiave  placed  up- 
on it.  An  examination  of  the  evidence  will 
show  that  it  does  not  support  the  declaration. 
The  case  made  by  the  proof  was  that  the 
money  was  not  loaned  or  advanced  to  Tucker 
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indlTidually,  but  to  ths  componr  be  repre- 
sented; and  altbough  there  was  evidence  that 
Tucker  did  contract  and  undertake,  as  alleged, 
to  turn  over  and  deliver  to  the  bank  drafts 
drawn  bj  bis  company  on  melon  shipments, 
there  is  a  fatal  variance  between  the  declara- 
tion and  the  evidence  in  the  vital  respect 
alH>ve  pointed  out.  An  averment  that  money 
was  loaned  to  an  individual  or  advanced  to 
him  is  not  supported  by  proof  that  it  was 
loaned  to  a  company  for  which  be  was  acting. 
The  two  things  are  necessarily  inconsistent 
2.  The  Judgment  of  nonsuit,  for  the  reasons 
above  stated,  was  clearly  right,  and  is  there- 
fore affirmed.  But  we  have  given  direction 
that  the  plaintiff  may  amend  his  declaration, 
at  or  before  the  time  when  the  remittitur 
from  this  court  Is  entered  in  the  court  below, 
80  as  to  make  the  pleading  and  the  evidence 
correspond,  and  that,  upon  this  t)eing  done, 
the  case  be  reinstated.  Our  reason  for  giv- 
ing this  direction  is  tliat  the  case  made  by  the 
«yideuce  seems  to  be  meritorious;  and,  if 
the  plaintiff  really  is  entitled  to  a  recovery,  it 
ought  not  to  be  defeated  upon  mere  technical 
rules,  however  correct.  Without  making  now 
any  absolutely  binding  or  definite  adjudica- 
tion that  the  plaintiff  is  entitled  to  recover 
upon  the  fiicts  proved,  we  simply  rule  that  the 
•case  appeai-8  to  be  one  worthy  of  further  in- 
Testigation.  The  trial  court  may  be  able, 
without  serious  difficulty,  to  arrive  at  a  Just 
and  lawful  conclusion  when  the  defendant's 
■ide  of  the  case  has  been  brought  out  by  the 
«vldence.  Whether  or  not  he  is  protected  by 
the  statute  of  frauda,  or,  independently  of  this 
question,  is  for  any  other  reason  not  liable, 
can  better  be  determined  after  the  whole  case 
has  been  developed.  Judgment  affirmed,  with 
'direction. 


PETRIE  V.  STBEDLY. 
(Supreme  Court  of  Georgia.  July  23,  18(M.) 
FAniNERsnip— BioHTs  or  Sorvivor. 
No  action  lies  in  favor  of  the  gurviving 
partner  against  the  representative  of  the  de- 
<-eased  partner  to  recover  back  the  whole  pre- 
nimm  pnid  by  the  plaintiff  to  the  intestate  of  the 
defeiuinnt  for  being  takpn  into  a  partnership 
with  the  latter  in  liis  professional  business,  as 
a  physician;  the  partnership  term  agreed  upon 
being  two  years,  and  dissolution  by  death  liav- 
inK  tnken  place  within  a  few  days  after  the  ex- 
piration of  three  months;  the  contract  of  part- 
nership bring  silent  touching  death,  or  dissolu- 
tion thereby,  and  touching  a  return  of  the  mon- 
ey paid  as  premium,  or  any  part  thereof.  The 
petition  in  tlie  present  case  makes  no  offer  to  ai>- 
portion  the  premium,  or  application  to  have  it 
apportioned,  nor  does  it  allege  that  it  is  appor- 
tionnble,  and  no  facts  are  set  forth  upon  wHich 
any  apportionment  could  be  made. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Clarke  county; 
N.  L.  Hutcbins,  Judge. 

Action  by  G.  B.  Petrie  against  Georgia 
Rteedly,  administratrix.  From  a  Judgment 
for  'lefendant  on  demurrer  to  the  complaint, 
.plaintiff  brings  error.     Aflirmed. 


Thomas  &  Strickland,  for  plaintiff  in  error. 
Eirwln  &  Cobb,  for  defendant  in  error. 

SIMMONS,  J.  It  appears  from  the  dec- 
laration that  Dr.  Steedly,  a  physician  resid- 
ing In  Athens,  Qa.,  entered  Into  a  partnership 
with  Dr.  Petrie,  a  nonresident  physician,  oa 
the  8th  of  December,  1881,  for  a  term  of  two 
years.  The  contract  of  partnership  recited 
tliat  Dr.  Steedly,  being  established  In  Clarke 
county  in  the  practice  of  medicine,  and  de- 
siring to  enter  the  practice  of  surgery  to  a 
greater  degree  than  formerly,  believed  It  l>e»t 
to  take  a  partner;  that  Dr.  Petrie,  after 
looking  over  the  field  and  work,  was  favor- 
ably disposed  and  inclined  to  come,  and  had 
come;  and  that  they  agreed  as  follows:  Dr.  ' 
Steedly  to  associate  Dr.  Petrie  with  blm  as 
an  equal  partner,— the  partnership  to  include 
everything  in  tlie  way  of  private  practice, 
sanitarium,  hospital,  training  school,  or  oth- 
erwise, as  they  might  see  proper  to  enlarge  , 
their  professional  work,— and  that  Dr.  Petrie  I 
was  to  pay  Dr.  Steedly  f  1,000  in  cash,  and 
at  the  end  of  the  first  year  $500  additional. 
If  they  had  collected  out  of  the  partnership 
business  as  much  as  $6,000,  or  had  its  equiv- 
alent In  accounts,  ete.  The  partnership,  as 
above  stated,  was  to  last  two  years.  Dr. 
Petrie  paid  the  $1,000  in  cash  upon  entering 
into  the  partnership.  A  little  more  than 
three  mouths  thereafter,  Dr.  Steedly  died;  and, 
after  the  time  arrived  in  which  mit  could 
be  brought  against  bis  administratrix.  Dr. 
Petrie  brought  this  action  against  her  to  re- 
cover the  $1,000  paid  to  the  intestate,— it  be- 
ing alleged  that  the  consideration  of  the  con- 
tract bad  failed,  and  without  fault  of  the 
petitioner,  by  reason  of  the  pertnersbip  hav- 
ing been  terminated  by  the  death  of  Dr. 
Steedly;  that  the  effect  of  his  deatJi  was  to 
release  each  from  his  obligations,  and  entitle 
the  petitioner  to  be  placed  in  tbe  position  be 
was  in  when  the  partnership  was  entered 
into.  The  defendant  demurred  to  tlie  dec- 
laration upon  the  ground  that  it  was  not  suf- 
ficient in  law,  and  set  forUi  no  cause  of  ac- 
tion against  the  defendant  The  demurrer 
was  sustained,  and  the  plaintiff  excepted. 

The  court  did  not  err  in  the  ruling  com- 
plained of.  The  general  rule  of  law  is  that 
where  a  contract  has  been  In  part  performed, 
no  part  of  the  money  paid  under  the  contract 
can  be  recovered  back.  The  contract  declar- 
ed upon  being  one  of  a  personal  nature,  the 
death  of  one  of  the  parties  put  an  end  to  It. 
Further  performance  was  prevented  by  tbe 
act  of  God.  There  was  no  breach  of  con- 
tract upon  which  an  action  would  lie  agaiust 
the  administratrix.  The  contract  was  for 
personal  services  on  the  part  of  both,  and 
both  parties  knew  when  they  entered  into  the 
contract  that  perfonnance  might  be  prevent- 
ed at  any  time  during  the  two  years  by  the 
death  of  one  of  them.  They  could  have  piiv 
vided  in  the  contract  for  the  return  of  the 
money,  or  a  part  of  it  In  such  a  contingency ; 
but,  having  failed  to  do  so,  it  would  be  doiui; 
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Tlolenra  to  the  terms  of  the  wotr&ct  If,  as 
a  presumption  of  law  or  fact,  sucli  a  condi- 
tion should  be  added.  Nothing  is  said  In  the 
contract  as  to  apportionment  of  the  amount 
paid,  in  case  of  death,  nor  is  there  any  alle- 
Kation  in  the  declaration  that  the  contract  Is 
appoi-tlonable,  and  no  facts  are  set  forth  up- 
on which  any  apportionment  could  be  made. 
We  think  it  is  clear  that,  if  the  plaintiff  was 
«ititled  to  recover  anjthing  at  all.  he  was 
not  entitled  to  maintain  an  action  for  the 
whole  of  the  money  paid.  It  is  difficult  to 
see  how  an  apportionment  could  be  made  by 
the  Jury,  even  if  the  plaintiff  had  asked  for 
an  apportionment  The  plaintiff,  who  was  a 
nonresident  of  Athens,  and  pi-obably  a  strao- 
{;er  to  the  people  of  that  place,  was,  by  rea- 
son of  his  partnership  with  the  defendant's 
intestate,  who  bad  an  established  practice 
among  them,  introduced  to  them  as  a  compe- 
tent physician.  £'or  three  months  he  was 
asauclated  in  his  partner's  practice,  and  upon 
the  death  of  the  latter  may  have  succeeded 
In  retaining  a  considerable  portion  of  the 
patronage  which  bad  been  extended  to  bis 
partner,  and  the  advantases  thus  derived  from 
the  contract  may  have  compensated  him  ful- 
ly toe  the  amount  paid  by  him.  It  will  be 
seen,  therefore,  how  difficult  it  would  be  to 
arrive  at  an  equitable  apportionment  of  tbe 
amount  paid,  if  the  plaUiUff  bad  offered  to 
make  an  apportionment.  Counsel  for  tbe 
plaintiff  in  error  relied  upon  the  case  of 
Hirst  V.  Tolson.  18  Jur.  506,  cited  in  note  to 
31  Am.  J>ec.  521.  In  which  the  court  decreed 
the  return  of  a  proportionate  part  of  the  pre- 
mium of  clerkship  paid  by  an  articled  clerk, 
where  tbe  solicitor  to  whom  be  was  articled 
died  shortly  after  tbe  expiration  of  tbe  sec- 
ond year  of  tbe  article.  In  that  case,  bow- 
ever,  the  court  of  equity  was  exercising  Its 
authority  over  one  of  its  own  officers,  as  was 
pointed  out  in  the  case  of  Whlncup  v. 
Iluirhes,  L.  R.  6  0.  P.  78,  in  which  tbe  case 
of  Illrst  V.  Tolson  is  doubted.  For  a  full 
discussion  of  the  principle  announced  in  this 
decision,  see  the  opinion  of  the  court  in  Whin- 
cup  V.  Hughes,  supra.    Judgment  affirmed. 


MONTGOMERY  et  al.  v.   MARTIN. 

(Supreme  Court  of  Georpa.     July  30,  18&4.) 
Release  or  Surety— Misaptlicatiox  op  Pat- 

IIB!(T— CORSIDIRATION  OF  CONTRACT. 

1.  Where  a  mortgagee  of  personalty,  with, 
out  the  consent  of  a  surety  upon  the  note  se- 
ciireil  by  the  mortgage,  applies  the  mortgaged 
property  or  its  proceeds  to  another  debt  owing 
to  him  by  the  mortgagor,  the  surety  is  dischar- 
ged to  the  extent  of  the  value  of  the  property  or 
its  proceeds  thus  misapplied,  but  no  furtner. 

2.  A  promise  by  the  mortgagee,  made  after 
tbe  contract  of  suretyship,  not  to  credit  the 
mortgagor  bevond  the  amount  covered  by  the 
mortgage,  will  lot  bind  the  mortgagee,  the  same 
being  made  wuhout  any  cons'.deration.  and  a 
breach  of  such  a  promise  will  have  no  effect  on 
the  contract  of  suretyship. 

(Syllabus  by  tbe  Court.) 

v.2l9.K.no.8 — o3 


Error  from  city  court  of  CartetsTiUe;  S. 
Attaway,  Judge. 

Action  on  notes  by  Montgomery  &  Co. 
against  F.  M.  Martin.  There  was  a  verdict 
for  defendant,  and  from  a  Judgment  refus- 
ing a  new  trial  plainUfls  bring  error.  Re- 
versed. 

The  following  is  tbe  official  report: 

Montgomery  &  Co.  sued  Martin  on  two 
promissory  notes,  each  dated  January  14, 
1800,-ose  for  $175,  due  October  1,  1S90;  tbe^ 
other  for  $139.76,  dae  November  1,  1890. 
These  notes  were  signed  by  W.  G.  Bailey 
and  F.  M.  Martin.  They  bore  credits  for 
cash  paid,  $18.06  and  $126.16,  October  25, 
1890,  and  November  18,  1890,  respectively; 
and  of  $18.20  net  proceeds  of  sale  of  prop- 
erty of  W.  O.  Bailey  under  mortgage  fi.  fa- 
coming  into  tbe  sheriff's  hands  January  6, 
1801.  There  was  a  return  of  non  est  in- 
ventus as  to  Bailey,  ilartln  pleaded  not 
Indebted.  Farther,  that  be  was  only  surety 
upon  tbe  note  sued  on,  and  always  was  such, 
which  fact  was  known  to  plaintiffs)  at,  before, 
and  since  the  execution  of  the  notes,  and  the 
notes  were  taken  upon  that  distinct  under- 
standing. Further,  he  signed  the  notes  on 
agreem«zit  with  plaintiffs,  at  and  before  tbey 
were  given,  that  they  would  take  from  Bai- 
ley a  valid  mortgage  to  secure  tbe  notes  up- 
on the  live  stock  of  Bailey  worth  $150,  and 
also  upon  the  crops  of  Bailey  of  1800,  con- 
sisting of  about  55  acres  of  cotton  and  8 
acres  of  corn,  all  situated  upon  the  place  of 
defendant;  and  upoa  the  further  agreement 
with  plaintiffs,  at  and  before  tbe  execution 
of  tbe  notes,  that  plaintiffs  should  not  fur- 
oish  Bailey  more  supplies  or  other  things 
than  would  make  tbe  principal  of  the  note, 
and  that  plaintiffs  would  diligently  use  tbe 
mortgage  (which  was  in  fact  given  by  Bai- 
ley to  plaintiffs)  in  such  way  as  that  defend- 
int  should  get  the  benefit  thereof  in  the  ex- 
tinguishment of  the  note  sued  on;  that  is 
to  say,  that  plaintiffs  would,  upon  tbe  ma- 
turity of  the  notes,  diligently  foreclose  tbe 
same,  and  collect  all  possible  thereon.  These 
agreements  were  a  condition  precedent  on 
which  defendant  signed  tbe  note,  but  plain- 
tiffs violated  tbe  agreement,  in  that  tbey  did 
not  diligently  foreclose  and  collect  tbe  mort- 
gage, and  endeavor  to  collect  said  debts, 
Bailey's  crop  so  mortgaged  being  worth  some 
$415,  and  plaintiffs'  mortgage  being  a  first 
lien  thereon,  and  If  plaintiffs  bad  complied 
with  their  agreements  they  would  have  real- 
ized from  the  foreclosure  of  the  mortgage 
more  than  enough  to  discharge  tbe  notes. 
Plaintiffs  further  violated  tbe  agreement,  in 
that  they  failed  and  refused  to  confine  the 
things  furnished  by  them  to  Bailey  to  the 
amount  of  the  notes  sued  on,  but  furnished 
blm  in  addition  supplies  to  the  amount  of 
$100,  whereby  his  indebtedness  to  them  be- 
came Increased,  and  his  ability  to  pay  the 
notes  decreased,  and  tbe  risk  of  this  de- 
fendant "decreased,"  contrary  to  tbe  express 
agreement  between  plaintiffs   and  this  de- 
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fendant,  as  a  condition  precedent  to  the 
signing  of  the  note,  that  all  payments  re- 
ceived by  plaintiffs  from  Bailey,  and  es- 
pecially aU  the  crops  of  Bailey,  should  be  ap- 
plied as  a  credit  upon  the  notes.  Defendant 
cannot  give  the  exact  dates  and  amount  so 
paid  by  Bailey  to  plalntifTs,  but  some  time 
between  September  7  and  December  1,  1890, 
Bailey  delivered  to  them  seven  bales  of  cot- 
ton, worth  on  an  average  $45  per  bale  or 
more,  which  should  have  been  applied  to  the 
notes  sued  on.  There  was  a  verdict  for  de- 
fendant, and,  plaintiffs'  motion  for  new  trial 
being  overruled,  they  excepted.  The  motion 
contained  the  grounds  that  the  verdict  was 
contrary  to  law,  evidence,  etc.;  also  because 
the  court  erred  in  allowing  defendant,  Mar- 
tin, over  objection  of  counsel,  to  testify  that 
it  was  the  agreement  and  nnderstandlng  be- 
tween him  and  Montgomery,  before  and  after 
the  signing  of  the  notes,  that  the  proceeds  of 
Bailey's  cotton  should  be  applied  to  the  pay- 
ment of  the  notes,  and  that  the  notes  were 
given  on  that  condition.  PlaintitFs'  counsel 
objected  to  this  testimony,  because  It  sought 
to  ingraft  new  conditions  upon  the  contract, 
in  conflict  with  those  expressed  In  the  notes, 
and  because  the  conditions  were  not  in  the 
notes,  and  defendant  could  not  be  heard  to 
set  up  conditions  precedent  In  conflict  there- 
with; because  the  court  erred  in  charging 
and  allowing  the  Jury  to  consider  oral  evi- 
dence for  the  purpose  of  establishing  such 
conditions,  against  the  express  terms  of  the 
notes  sued  on.  Error  in  charging;  "If  you 
believe  from  the  testimony  that  Martin  sign- 
ed these  notes  only  as  security,  and  that  he 
signed  them  upon  the  condition  that  was 
agreed  to  by  Montgomery  at  the  time,  that 
Montgomery  would  apply  the  proceeds  of  all 
cotton  brought  in  by  Bailey  that  year  to  the 
extinguishment  of  these  notes,  now  if  you 
believe  that  Martin  signed  these  as  security 
upon  the  condition  which  was  agreed  to 
then  at  the  time,  and  you  further  find  from 
the  testimony  that  Montgomery  failed  to 
carry  out  that  condition  and  comply  with 
that  contract  and  agreement,  then  Martin 
would  be  released  under  the  law."  Alleged 
to  be  error  because  under  the  evidence,  If  the 
surety  was  discharged  at  all,  it  would  not 
be  complete,  but  only  a  discharge  to  the 
extent  of  the  damage  he  sustained,  which 
could  only  have  been  for  the  amount  so 
misapplied,  and  which  the  evidence  showed 
to  be  much  less  than  was  due  on  the  notes 
at  the  time.  Error  in  charging:  "If  Martin 
signed  the  notes  as  security  upon  the  further 
condition,  which  was  agreed  to  at  the  time 
by  Montgomery,  that  Montgomery  was  to 
take  a  mortgage  from  Bailey  on  part  of  bis 
crop  for  the  purpose  of  securing  Martin,  and 
Montgomery  did  afterwards,  in  pursuance  ef 
this  agreement,  take  a  mortgage,  and  then 
afterwards  misapplied  the  proceeds  of  said 
cotton,  that  would  release  Martin."  "If  yon 
believe  from  the  evidence  that  the  condition 
on  which  Martin  signed  the  notes  sued  on  u 


security  for  Bailey  was  that  Montgomery 
should  take  from  Bailey  a  mortgage  on  the 
tatter's  cotton  crop  to  secure  said  debt,  and 
apply  the  proceeds  received  by  Montgomery 
from  said  cotton  crop  upon  the  notes  which 
Martin  signed  as  security,  and  Montgomery 
assented  to  this  agreement  by  securing  the 
proceeds  of  said  cotton  and  appropriating  it 
to  another  debt,  then  I  charge  you  that  Mar- 
tin would  be  released,  and  the  plaintiffs 
could  not  recover  anything  against  him  in 
this  case."  "If  you  find  from  the  evidence 
that  the  condition  on  which  Martin  signed 
the  notes  sued  on,  as  security,  was  that 
Montgomery  should  not  extend  credit  to  Bai- 
ley over  and  above  the  amount  of  the  notes 
which  Martin  signed  as  security.  In  such  a 
way  as  to  Increase  Martin's  risk,— that  Is, 
that  Montgomery  should  not  sell  anything  to 
Bailey  on  a  credit  after  he  has  taken  up 
the  amount  which  Martin  signed  as  securi- 
ty, and  In  this  way  Increased  Martin's  risk; 
and  if  this  condition  was  understood  and 
agreed  upon  by  Martin  and  Montgomery  at 
the  time  of  signing  said  notes;  and  if  Mont- 
gomery violated  this  agreement  or  condition, 
by  letting  Bailey  have  goods  In  addition  to 
the  amount  of  the  notes  sued  on,  without 
Martin's  consent,  and  applied  the  payment 
of  such  overplus  to  the  proceeds  of  cotton 
mortgaged  to  secure  the  notes  sued  on,— then 
I  charge  you  that  Martin  would  be  released 
and  discharged,  and  plaintiffs  could  not  re- 
cover anything  against  him  in  this  ease." 
Because,  under  the  evidence  in  this  ease,  the 
court  should  have  charged  the  Jury  that  if 
they  found  from  the  evidence  that  It  was 
necessary  for  Bailey  to  have  more  supplits 
than  the  note  called  for,  to  enable  him  to 
make  and  harvest  his  crop,  and  that  said 
supplies  were  furnished  by  Montgomery 
with  the  knowledge  or  consent  of  3Iartin, 
the  payment  of  such  supply  account,  arising 
from  the  proceeds  of  Bailey's  crop,  was  not 
such  a  misapplication  of  the  fund  in  hand  as 
would  relieve  and  discharge  the  security. 

A.  M.  Foute  and  T.  C.  Milner,  for  plain- 
tiffs in  en-er.  John  W.  Akin,  for  defendant 
in  error. 

LUMPKIN,  J.  The  motion  for  a  new  trial 
contained  several  grounds,  which,  together 
with  the  facts  necessary  to  an  understanding 
of  the  questions  involved  In  this  case,  are  set 
forth  by  the  reporter.  The  headnotes  really 
cover  the  whole  case  upon  its  substantial 
merits,  as  disclosed  by  the  record. 

1.  It  appears  that  Montgomery  &  Co.  did. 
In  fact,  take  from  Bailey  a  mortgage  in  ac- 
cordance with  their  agreement  to  do  so;  but 
as  against  the  rights  of  Martin,  the  surety, 
they  wrongfully  applied  a  portion  of  the 
mortgaged  property,  or  its  proceeds,  to  an- 
other debt  they  held  against  Bailey.  To  this 
extent  the  surety  was  injured,  and  therefore 
is  entitled  to  credit,  as  to  his  liability  on  the 
note,  to  the  extent  of  the  value  of  the  prop- 
erty thus  misappropriated. 
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2.  It  does  not  appear  that  Montgomery  ft 
Co.  made  any  agreement  with  Martin  not  to 
credit  Bailey  beyond  the  amount  corered  by 
the  mortgage  as  an  Inducement  to  sign  the 
note.  If,  after  the  execution  and  delivery 
of  the  note,  Montgomery  &  Co.,  without  any 
valuable  consideration  moving  to  them,  made 
any  such  agreement.  It  would  not  affect  the 
contract  of  suretyship  entered  into  by  Mar- 
tin, because  such  agreement  on  the  part  of 
Montgomery  &  Ck>.  would  be  a  mere  nudum 
pactum;  but  neither  the  absence  of  such  an 
agreement,  nor  its  InTalidity,  would  author- 
ize the  appropriation  of  the  mortgaged  prop- 
erty to  the  additional  debt  of  Bailey  not  cov- 
ered by  the  mortgage,  even  if  the  surety  ex- 
pressly assented  to  the  giving  of  the  addi- 
tional credit  to  Bailey,  unless  that  assent, 
fairly  interpreted  under  all  the  circumstan- 
ces, clearly  implied  a  consent  on  the  part  of 
the  surety  to  such  application.  As  the  case 
is  to  be  tried  again,  we  trust  that  the  facts, 
which,  with  the  record  now  before  us,  ap- 
pear to  be  somewhat  confused,  will  be  fully 
cleared  up,  and  that,  in  the  light  of  the  rules 
we  have  attempted  to  outline,  a  right  and 
just  result  may  be  reached.  Judgment  re- 
versed, 


HUNT  T.  HUNT. 

(Supreme  Court  of  Georgia.     Aug.  6,.1884.) 

CcsTODT  ow  Chim>— Co:nt»act  Relbabino— Du- 
BEBs — Habias  Corpus — VsynE. 

1.  A  warrant  againrt  a  father  on  a  charge 
of  kidnapping  his  own  minor  children,  it  not 
appearing  that  he  bad  ever  parted  with  bis  pa- 
tt^mal  right  to  their  cnstody,  is  a  nnliity;  and 
a  writing  executed  by  him  while  under  arrest  by 
virtue  of  such  a  warrant,  and  nnder  the  influ- 
ence of  a  promise  to  discharge  him  from  the  ar- 
rest, purporting  to  sorrender  to  the  mother  of 
the  children  bis  paternal  anthority,  is  not  bind- 
ing, the  game  being  procured  by  duress. 

2.  Where  husband  and  wife  are  living  in  a 
atate  of  separation,  the  county  of  the  husband's 
rraidence  is  the  eonnty  of  the  residence  of  the 
minor  children,  unlsss  he  has  consented  to  their 
acquiring  a  residence  elsewhere,  or  has  volun- 
tarily relinquished  his  paternal  authority  over 
them,  or  has  lieen  otherwise  legaiiy  deprived 
thereof.  But,  Irrespective  of  residence,  the  or- 
dinary of  the  countar  in  which  the  minor  chil- 
dren were  unlawfully  detained  by  their  moth- 
er from  the  custody  of  their  father  had,  nnder 
section  4011  of  the  Code,  jurisdiction  to  issue 
and  dispose  of  a  writ  of  habeas  corpns  sued  out 
by  the  father  to  obtain  the  custody  of  the  chil- 
dren. 

3.  Under  the  evidence  in  the  present  case, 
the  ordinary,  adjudicating  upon  a  writ  of  ha- 
beas corpns,  did  not  abuse  his  discretion  in 
awarding  the  custody  of  the  children  to  their 
paternal  grandparents;  and  the  superior  court 
erred,  on  certiorari,  in  reversing  the  ordinary's 
decision. 

(.Syllabus  by  the  Court) 

Error  from  superior  court.  Heard  county; 
8.  W.  Harris,  Judge. 

Petition  In  habeas  corpus  by  King  Hunt 
against  Jane  Hunt  for  the  possession  of  a 
minor  child.  From  the  judgment  rendered, 
vetitioner  brings  error.    Reversed. 


P.  H.  Whltaker  &  Son,  for  plaintiff  in  er- 
ror.    W.  H.  Daniel,  for  defendant  in  error. 

LUMPKIN,  J.  This  was  a  habeas  corpns 
case,  disposed  of  by  the  ordinary  of  Heard 
county,  whose  Judgment  was  taken  by  cer- 
tiorari to  the  superior  court  King  Hunt, 
In  his  i)etltion  for  the  writ  of  habeas  cor- 
pus, alleged,  in  substance,  that -he  was  the 
father  of  the  two  children  in  controversy; 
that  Jane  Hunt  illegally  detained  them,  un- 
der the  pretense  that  the  petitioner  had  com- 
mitted them  to  her  custody;  that  she  was 
a  woman  of  bad  character,  moving  about 
from  place  to  place,  not  a  fit  person  to  have 
the  care  and  control  of  children;  and  that 
she  had  no  means  of  supporting  them  except 
by  her  Illegal  and  immoral  practices.  In 
her  answer,  Jane  Hunt  denied  all  the  allega- 
tions of  the  petition,  except  that  she  had  the 
custody  of  the  children.  She  alleged  that 
she  was  their  mother;  had  always  supported 
and  cared  for  them;  that  on  Jnly  10,  1881, 
the  petitioner  voluntarily,  in  writing,  re- 
leased to  her  the  custody  of  the  children, 
and  dbsclaimed  any  right  to  them;  and  that 
he  was  a  drunkard,  of  immoral  character, 
and  an  unfit  person  to  have  control  of  chil- 
dren. At  the  hearing  before  the  ordinary,  the 
evidence  was  conflicting,  though  its  general 
tendency  was  to  show  that  the  father  of 
the  children  was  a  drunkard,  and  their 
mother  a  prostitute.  It  also  appeared  that 
the  paternal  grandfather  of  the  children  was 
a  man  of  property,  well  able  to  support 
them;  that  the  petitioner  resided  with  his 
father;  and  that  his  father  and  mother  both 
desired  to  have  the  children  broug^it  to  their 
house,  and  to  take  care  of  them.  The  ordi- 
nary awarded  the  custody  of  the  clilldren 
to  the  petitioner's  father  and  mother,  and 
his  Judgment  was  reversed  by  the  superior 
court  We  will  now  briefly  notice  the  mate- 
rial questions  presented  for  our  adjudica- 
tion. 

1.  It  seems  that  the  writing  by  the  terms 
of  which  the  father  released  the  children 
to  the  mother  was  proctu«d  from  him  while 
under  arrest  by  virtue  of  a  warrant  char- 
ging him  with  kidnapping  these  very  chil- 
dren, and  that  he  signed  the  paper  under 
the  influence  of  a  promise  that,  if  he  would 
do  so,  he  would  be  discharged  from  arrest. 
The  warrant  was  sued  out  by  the  mother, 
who  deposed,  in  her  affidavit  to  obtain  the 
same,  that  King  Hunt  committed  the  oCFcnse 
of  kidnapping,  "by  taking  and  conveying, 
forcibly  and  fraudulently  and  against  her 
will,  from  her  home,  her  minor  children 
[naming  them],  with  Intent  to  remove  them 
beyond  the  limits  of  the  state  of  Georgia." 
King  Hunt  being  the  father  of  these  chil- 
dren, and  It  not  being  alleged  or  otherwise 
appearing  that  he  had  ever  parted  with  his 
paternal  right  to  their  custody,  the  warrant 
was  a  mere  nullity,  and  consequently  his 
signature  to  the  paper,  which  was  made  for 
the  purpose  of  being  relieved  from  arrest 
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under  this  -vrarrant,  was  procured  by  duress, 
and  therefore  this  paper  was  not  binding 
upon  him. 

2.  The  resiiondent,  Jane  Hunt,  further  in- 
sisted that  the  Judgment  of  the  ordinary 
was  erroneous  because  she  and  her  children 
were  residents  of  Carroll  county  at  the  time 
of  the  trial,  and  the  ordinary  of  Heard  coun- 
ty was  therefore  without  jurisdiction  in  the 
matter.  In  his  answer  to  the  writ  of  cer- 
tiorari, the  ordinary  states  that  no  question 
as  to  Jurisdiction  was  made  during  the  trial, 
and  that  it  did  not  appear  that  the  children 
were  residents  of  Carroll  county.  In  law, 
the  domicile  of  the  children  was  that  of  the 
father,  nnless  he  had  relinquished  his  pa- 
ternal authority  over  them,  or  had  been  le- 
gally derived  of  the  same.  Bat  the  juris- 
diction did  not  depend  upon  the  question  of 
residence.  It  is  settled  by  section  4011  of 
the  Code,  which  confers  Jurisdiction  in  such 
cases  upon  the  ordinary  of  the  county  where 
the  alleged  illegal  detention  exists. 

3.  On  the  merits,  we  think  the  Judgment 
of  the  ordinary  was  right,  and  that  the  su- 
perior court  erred  In  reversing  it.  Under 
all  the  evidence,  and  keeping  in  view  the 
best  interests  of  the  children  themselves,  we 
are  satisfied  that  the  ordinary,  in  the  exer- 
cise of  that  discretion  which  the  law  confers 
upon  him,  made  a  wise  and  legal  Judgment 
In  awarding  the  custody  of  the  children  to 
their  paternal  grandparents,  and  that  Judg- 
ment ought  not  to  have  been  disturbed. 
Judgment  reversed. 


VENABLB  et  al.  v.  STEVENS. 

(Supreme  Court  of  Georgia.     Aug.  14,  1894.) 

Fartnkhship— Liability  of  Ketikino  Mbmbeb — 

SUFPICIBN'CT  OP  ETIDEKCB. 

1.  Where  goods  are  sold  to  a  firm,  and  ship. 
ped  by  a  oommon  carrier,  but  before  the  goods 
are  actually  received  into  the  firm's  custody,  it 
is  dissolved  by  one  of  the  members  retiring, 
and  the  remaining  members  form  a  new  part- 
nership, and  the  retiring  member,  for  his  own 
protection,  prevents  a  delivery  of  the  goods  by 
the  carrier  to  the  new  firm  until  the  seller  has 
consented  to  look  lO  the  new  firm  for  payment, 
and  the  seller,  upon  being  notified  of  these  facts, 
accepts  acceptances  of  the  new  firm  upon  drafts 
drawn  for  the  price  of  the  goods  on  the  old  firm, 
and  the  goods  are  thereafter  delivered  by  the 
carrier  to  the  new  firm,  the  retiring  member  la 
thereby  discharged  from  all  further  liability  for 
the  price  of  the  goods. 

2.  In  the  light  ot  che  evidence,  there  was  no 
error  in  denying  a  new  trial  upon  any  of  the 
grounds  stated  in  the  motion. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Terrell  county;  O. 
L.  Bartlett,  Judge. 

Action  by  Venable  &  Heyman  asalnst  W.  J. 
Stevens  and  others.  From  a  Judgment  for 
defettdant  Stevens,  plaintiffs  bring  error.  Af- 
firmed. 

Hoyt  &  Parks,  for  plaintiffs  In  error.  O. 
B.  Wooten  and  J.  A.  Lalng,  for  defoidant  In 
error. 


LUMPKIN,  J.     An  actkm  was  brongfat  by 
Venable  &  Heyman  against  Hillman,  Stevens, 
and  Wade,  as  partners  using  the  firm  name 
of  Hillman,  Stevens  &  Co.,  upon  an  open  ac- 
count for  merchandise.     The  real  controversy 
was  as  to  the  liability  of  Stevens.     The  evi- 
dence, briefly  stated,  disclosed  the  following 
state  of  facts:    The  goods  were  sold  by  the 
plaintiffs  to  the  firm  of  Hillman,  Stevens  & 
Co.,  and  delivered  to  a  common  carrier;  bnt, 
before  they  were  actually  received  Into  the 
firm's  custody,  there  was  a  dissolution  of  the 
firm,  Stevens  retiring  from  the  business.  The 
other  two  members  of  the  firm  formed  a  new 
partnership,  under  the  name  of  Hillman  & 
Wade.     Stevens,  recc^rnlslng  his  liability  un- 
der the  purchase  made  by  the  old  firm,  took 
8tQ>s  to  prevent  a  deMvery  of  the  goods  by 
the  carrier  to  his  successors  in  the  business, 
until  the  plaintiffs  had  consented  to  look  to 
the  new  firm  alone  for  payment     They  had 
previously  drawn  drafts  on  the  old  firm  for 
the  price  of  the  goods;  bnt  afterwards,  and 
with  a  full  knowledge  of  the  detention  of  the 
goods  by  the  carrier  at  the  Instance  of  Ste- 
vens, accepted  acceptances  of  the  new  firm 
upon  the  drafts  already  mentioned,  and  after 
this  the  goods  were  delivered  by  the  carrier 
to  the  new  firm.     It  seeins  quite  plain  to  us 
that,  under  the  facts  stated,  the  retiring  mem- 
ber was  discharged  from  all  further  liability. 
That  he  was  originally  bound  for  the  price  of 
the  goods  la  beyond  question,  and  it  is  also 
true  that  he  could  not  escape  this  liability  by 
any  contract  of  dissolution  between  blmselt 
and  his  partners.     But  in  retiring  he  took 
steps  to  protect  himself  from  liability  as  to 
this  very  account.    Whether  he  had  a  rij^it  to 
have  the  goods  detained  by  the  carrier  Is  not 
now  material.     The  plaintiffs,  by  their  con- 
duct, acquiesced  in  the  course  pursued  by 
him,  and.  In  effect,  voluntarily  consented  that, 
upon   delivery   of  the   goods   to   Hillman   & 
Wade,  they  would  no  longer  look  to  Stevens 
for  payment,  and  this  consent  Is  clearly  mani- 
fested by  thehr  taking,  without  objection,  the 
acceptances  of  the  new  firm.    There   were 
many  grounds  in  the  motion  for  a  new  trial. 
but  It  la  not  necessary  to  discuss  them,  be- 
cause. In  the  light  of  the  evidence,  the  verdict 
in  Stevens'  favor  was  manifestly  rigbt,  and 
ought  to  stand,   irrespective  of  any  of  the 
rulings  or  charges  of  the  court  below  upon 
which  OTor  is  assigned.    Judgment  affirmed. 


NEEL  V.  BOARD  OF  COM'RS  OF  BAB- 
TOW  OOUNTy. 

(Supreme  Court  of  Georgia.     July  30,  1S&4.) 

CouKTT  Bosns— VALinrrT— Aio  of  Soldiers' 
Families— LiuiTATios  or  Actios. 

1.  The  cases  of  Akin  v.  Ordinary,  54  Ga. 
SO,  and  Commissioners  v.  Newell,  64  Ga.  099> 
tonohing  the  validity  of  bonds  issued  by  Bartow 
county  to  obtain  means  to  sapport  the  indiitent 
families  of  soldiers  of  the  C»afederate  States 
in  that  county,  reviewed  and  affirmed.  These 
cases  rule  the  present  one  In  all  essential  re- 
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q>ect«  as  to  th«  validitr  of  the  bonds  now  in 
ooBtroTcny. 

2.  The  boods  reciting,  and  the  evideuce  all 
showing,  that  *hey  were  issued  in  pursuance 
of  an  order  passed  by  the  inferior  court  in  the 
year  1863,  previona  ordeia  paaaed  in  1801  were 
irrelerant,  and  for  that  reason  were  not  ad- 
missible in  eridence. 

3.  The  part  talcen  by  the  person  to  whom 
the  bonds  were  iseued,  or  by  others  with  bis 
knowledge,  in  enconragins  or  inducing  persons 
to  volunteer  as  soldiers,  whose  families  after- 
wards became  dependent  on  the  county  for  sup- 
port, or  proper  objects  for  county  aid  in  sup- 
plying their  necessary  wonts,  furnishes  no  rea- 
son against  holding  the  county  liable  on  the 
bonds. 

4.  The  motlre  which  induce*  a  party  to 
enter  into  a  legal  contract  by  which  he  parts 
with  his  money  or  property,  and  under  which 
tiie  connty  receives  it,  and  takes  the  benefit  of 
it  for  a  public  object  to  which  it  is  legally  ap. 
plicnble,  will  not  prevent  a  recovery  ob  the  con- 
tract to  refund  the  money  and  pay  for  the  prop- 
erty. 

.5.  Even  if  section  3479  of  the  Code  of  18C3, 
which  required  claims  to  be  presented  within 
12  months  after  they  accrue  or  become  payable, 
lie  applicable  to  bonds  issued  by  the  county 
(which  is  by  no  means  certain),  that  section 
shonld  be  treated  as  a  statute  of  limitations; 
and  so  treated,  it  was  suspended  when  the 
hoods  saed  upon  matured,  and  for  more  than  a 
year  thereafter. 
(Syllabus  by  die  Court.) 

Error  from  superior  conrt,  Bartow  oonnty; 
W.  M.  Heury,  Judge. 

Action  by  J.  M.  Neel,  receiver,  against  the 
board  ot  commissioners  of  Bartow  county  to 
recorer  on  certain  bonds.  Defendant  had 
Judgment,  and  plaintifr  brings  error.  Re- 
versed. 

W.  K.  Moore  and  J.  M.  Neel,  for  plaintiff 
in  error.  R.  J.  &  J.  McCamy,  A.  S.  Jotmson, 
A.  M.  Fonte,  J.  H.  Wikle,  and  A.  W.  Flte, 
for  defendant  In  error. 


SIMMONS,  J.  1.  At  the  request  of  coun- 
sel for  the  defendant  in  error,  we  permitted 
the  cases  of  Akin  v.  Ordinary,  64  Ga.  G»,  and 
Commissioners  r.  Xewell,  64  Ga.  099,  to  be 
reriewed  in  the  argument  before  us  In  this 
case  upon  the  qoestion  of  the  validity  of  tltp 
bonds  in  controvei-sy.  Afta*  a  careful  consid- 
eration of  these  decisions,  we  are  satisfied 
tbat  they  are  correct,  and  we  reaffirm  them. 
Tbey  control  the  present  case  in  ail  essentini 
respects  as  to  the  validity  of  the  bonds  la 
question. 

2.  The  bonds  saed  on  -were  Issued  by  virtue 
of  an  order  of  tbe  inferior  court  of  Bartow 
county  of  February  6,  1803,  for  the  purpose 
of  raising  money  to  buy  provisions  for  the 
■npport  of  soldiers'  families.  This  is  recited 
on  tbe  face  of  tbe  bonds,  and  the  evidence 
gx>ee  to  show  tliat  they  were  issued  for  this 
Iinrpose.  On  tbe  trial  the  court  admitted  in 
evidence,  aver  tbe  objection  of  counsel  for 
tbe  plaintiff,  an  order  of  the  inferior  court  of 
Bartow  oonnty,  passed  In  1801,  which  author- 
ised ibe  treasurer  of  tbe  connty  to  Issue  bonds 
to  tbe  amonnt  of  $20,000.  the  money  arising 
tberefrom  to  be  paid  to  the  captain  of  each 
company  called  Into  the  service  of  this  state 


or  tbe  Confederate  States  from  tbat  county, 
tbe  sum  of  $12  for  each  man  In  the  company, 
and  tot  the  purpose  of  supporting  tbe  fami- 
lies of  tbosa  Tohmteers  who  should  be  called 
into  the  service  of  tbe  Confederate  States. 
It  was  not  claimed  by  tbe  defendant  that  the 
bonds  sued  on  were  issued  under  this  order, 
but  It  was  admitted  that  they  were  issued 
under  the  order  of  1803,  referred  to  in  tbe 
txmds.  We  are  at  a  loss  to  understand  why 
the  trial  Judge  admitted  this  order  in  evi- 
dence, as  it  was  totally  Irrelevant  and  inad- 
missible. 

3.  Tbe  court,  over  the  objection  of  counsel 
fw  the  plaintiff  in  error,  admitted  evidence 
as  to  tlie  part  Tumlin,  to  whom  tbe  bonds 
were  issued,  toolc  in  encouraging  soldiers  to 
volunteer,  whose  familiee  afterwards  became 
dependent  on  the  county  for  support;  and 
error  is  assigned  upon  the  admission  of  this 
evidence,  and  upon  the  Instructions  of  the 
court  on  tbe  subject.  Tbe  part  tbat  Tumlin 
toolt  in  inducing  persons  to  volunteer,  or  the 
knowledge  he  had  of  the  part  others  took  in 
tbat  behalf,  furnish  no  reason  against  holding 
the  county  liable  on  the  bonds.  The  county 
had  a  right  to  Issue  the  bonds,  and  this  court 
has  decided  that  the  bonds  were  legal.  What- 
ever part  Tumlin  took  in  bringing  about  the 
necessity  for  the  bonds  would  not  relieve  tbe 
county  of  its  liability.  Tumlin  may  have 
been  a  "secessionist,"  and  may  have  made 
speeches  to  urge  persons  to  volunteer,  but  if 
the  county  had  the  right  to  Issue  bonds,  and 
they  were  legal  bonds,  as  this  court  has  de- 
cided, and  Tumlin  purchased  them,  and  paid 
his  money  or  property  for  them,  and  the  coun- 
ty received  the  same,  and  took  tbe  t>en^t  of 
It  for  a  public  object  to  which  It  was  legally 
applicable,  his  motives  for  entering  into  the 
contract  or  bis  views  upon  the  question  of 
secession  will  not  prevent  a  recovery  on  the 
contract  to  refund  the  money  and  pay  fo| 
tbe  property.  If  the  contract  was  legal,  he 
had  a  right  to  enter  into  It,  whatever  may 
have  been  his  motives  for  doing  so. 

4.  Section  3479  of  the  Code  of  1863  requires 
all  claims  against  the  connty  to  tie  presented 
withhi  12  months  after  they  accrue  or  be- 
come payable.  If  this  section  applies  to 
bonds  issued  by  the  connty.  It  should  be  treat- 
ed as  a  statute  of  limitation;  and  so  treated 
it  was  suspended  when  the  Ixmds  sued  upon 
matured,  and  for  more  than  a  year  there- 
after. It  is  by  no  means  certain  that  this  sec- 
tion applies  to  bonds  issued  by  a  county. 
Speaking  fbr  myself,  I  do  not  think  it  does. 
The  object  of  the  section  Is  to  provide  for 
notice  to  the  officers  of  the  county,  having 
charge  of  its  fiaances,  of  all  claims  tliat  miglrt 
arise  against  tbe  county.  In  order  that  they 
may  make  provision  for  their  payment  If  tbe 
claims  are  Just.  There  Is  no  such  necessity 
where  the  county  issues  its  own  bonds.  A 
record  is  kept  of  them,  and  it  is  well  known, 
or  ought  to  be,  when  they  mature.  But,  ad- 
mitting, for  the  sake  of  argument,  that  the 
section  does  apply  to  bonds  issued  by  the 
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county,  as  before  remarked,  It  Is  a  statute  of 
limitations  In  favor  of  the  county;  and  all 
statutes  of  limitations  were  suspended  durtnK 
the  war,  and  for  more  than  a  year  thereafter. 
Judgment  reversed. 


WESTERN  UNION  TEL.  CO.  ▼.  BRIGHT- 
WELL. 
(Snpreme  Court  of  Georgia.     April  16,  18&1). 

QOI     TaM      ACTIOKS  —  JCBISDIOTION    OV    CoUKTT 
CODBT— PeSALTI  fob  F4ILUHB  TO  De- 
UVEB  Tklbgiiam. 
This  case  is  ruled  on  the  question  of  ju- 
risdiction by  Dicken  v.  Telegraph  Co.  (decided 
at  this  term)  21  S.  E.  228,  and  on  the  question 
of  release  by  refunding  the  toll  paid   to  the 
company  for  transmission,  by  Telegraph  Co.  v. 
Taylor,  11  8.  E.  396,  84  Ga.  410. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Terrell  county; 
C.  Lu  Bartlett,  Judge. 

Action  by  J.  H.  Brlgbtwell  against  the 
Western  Union  Telegraph  Company  to  recov- 
er a  penalty.  There  was  a  verdict  for  plaln- 
tlfit.  From  an  order  denying  a  new  trial,  de- 
fendant brings  error.    Affirmed. 

The  following  is  the  offlclol  report: 

Brightwell  brought  suit  against  the  tele- 
graph company  In  the  county  court  of  Terrell 
county  for  the  statutory  penalty  for  failure 
to  transmit  and  deliver  a  telegram  with  im- 
partiality, due  diligence,  etc.  The  case  went 
by  appeal  to  the  superior  court,  and  In  that 
court  defendant  demurred,  on  the  ground  that 
the  county  court  in  which  the  case  originated 
had  no  jurisdiction  over  the  subject-matter 
of  the  suit,  and  for  that  reason  the  superior 
court  had  none.  The  demurrer  was  over- 
ruled, and  to  this  ruling  defendant  excepted. 
There  was  a  verdict  for  plaintiff  for  $100.  De- 
fendant moved  for  a  new  trial;  its  motion 
jtras  overruled;  and  to  this  ruling,  also,  it  ex- 
cepted. The  motion  contained  the  grounds 
that  the  verdict  was  contrary  to  law,  evidence, 
etc.  Also,  because  the  court  erred  in  over- 
ruling defendant's  motion  for  nonsuit.  Also, 
because  the  court  erred  in  refusing  to  charge 
as  requested  by  defendant  in  writing:  "If 
you  believe  that,  at  the  time  the  message  was 
delivered  to  the  company  for  transmission, 
the  charge  for  the  same  was  paid  by  the 
plaintiff,  and  that  the  telegram  was  not  sent, 
and  that  afterwards  the  defendant  through 
its  agent  refunded  to  plaintiff  the  money  so 
paid,  then  I  charge  you  that  the  contract  be- 
tween the  parties  was  rescinded,  and  all  rights 
growing  out  of  the  same  were  abrogated,  and 
that  plaintiff  cannot  recover."  Also,  because 
the  court  erred  in  not  charging  the  jury  what 
constituted  a  rescission  of  the  contract  as  to 
sending  the  message,  and  the  effect  of  such 
rescission,  such  charge  being  necessary  from 
the  pleadings  and  evidence  as  developed  on 
the  trial.  Error  In  admitting  the  statements 
of  the  telegraph  operator  made  to  plaintiff 
and  to  Bolton,  over  the  objection  of  defend- 
ant that  admissions  made  by  an  agent  after 


the  transaction,  and  not  within  the  scope  of 
the  agent's  authority,  were  not  admissible  to 
bind  the  principal.  What  the  evidence  object- 
ed to  was  is  not  set  out  In  this  ground,  ex- 
cept In  the  general  way  here  stated.  To  this 
ground  the  judge  added  a  note  that  the  evi- 
dence complained  of  "as  to  the  within  Bol- 
ton" was  offered  for  the  purpose  of  impeadi- 
Ing  the  witness  Rutherford. 

Gustin,  Guerry  &  Hall  and  Nottingham  & 
Brunson,  for  plaintiff  In  error.  Hoyt  & 
Parks,  for  defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 


CHARTERS  v.  CANDLER. 

FARMERS'  LOAN  &  TRUST  CO.  et  aL  t. 

SAME. 
(Snpreme  Court  of  Georgia.  July  SO,  1894.) 
Railboad  Rbceivebship — Fkoobdubb. 
A  contestant  for  a  fund  in  conrt  to 
whom  the  fund  was  delivered  by  the  receiver 
after  a  judgment  awarding  it  to  snch  contestant 
hod  been  rendered,  the  custodian  undertaking 
to  return  it  to  the  receiver  in  case  the  judg- 
ment should  be  reversed,  may,  after  such  revers- 
al has  taken  place,  be  compelled  by  rule  to 
make  restitution  of  the  same;  and  where  both 
the  receiver  and  the  prevailing  party,  to  whom 
the  fund  was  finally  awarded,  move  severally, 
by  separate  rules,  to  enforce  restitution,  and 
there  is  no  controversy  upon  the  facta.  It  is 
error  not  to  make  one  or  the  other  of  the  rules 
absolute.  The  presiding  judge  should  exercise 
his  discretion  as  u>  which  of  the  movants  he 
will  allow  to  represent  the  conrt  in  procuring 
a  return  of  the  fund.  The  contestant,  having 
been  a  party  before  the  conrt  when  the  fund 
was  awarded  to  him,  and  the  Judgment  being 
not  absolutely  final  when  he  received  iL  is  sub- 
ject to  its  Jurisdiction  as  fully  as  if  he  nad  pos- 
sessed himsrif  of  the  fund  by  direct  appoint- 
ment to  receive  and  bold  it  subject  to  fiuaal  cUs- 
position. 
(Syllabus  by  the  Court) 

Error  from  superiw  court.  Hall  county; 
W.  E.  Simmons,  pro  hac  Judge. 

Contest  between  W.  A.  Charters,  receiver 
of  the  Gainesville  &  Dahlonega  Railroad,  the 
Farmers'  Loan  &  Trust  Company,  A.  K, 
Candler,  and  others,  to  establish  priority  of 
claims  to  a  fund  In  court  From  the  Judg- 
ment rendered,  the  receiver  and  the  loan  and 
trust  company  prosecute  separate  writs  of 
error.    Reversed. 

The  following  Is  the  official  report: 

In  the  case  of  the  Merchants'  Bank  et  aL 
▼.  The  Gainesville  &  Dahlonega  Railroad 
Company  et  al.  a  receiver  was  at^ointed, 
and  a  sale  by  him  made  of  the  property  of 
the  railroad  company.  The  fund  tbereby 
produced  was  claimed  by  Candler  npon  an 
alleged  railroad  contractor's  lien,  and  by  the 
Farmers'  Loan  &  Trust  Company  upon  a 
mortgage.  The  fond  was  awarded  to  Can- 
dler, which  Judgment  was  reversed  by  the 
supreme  conrt  87  Ga.  241,  13  S.  E.  500. 
On  November  ^,  1890,  after  the  bill  of  excep- 
tions bad  been  signed,  Candler  gave  to  the 
receiver   an   instrument   oa    follows:      **$2.- 
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008.05.  Recelyed  of  W.  A.  Charters,  the  re- 
ceiver in  the  case  of  the  Merchants'  Bank 
et  aL  T.  A.  D.  Candler  et  at.,  the  sum  of 
$2,669.06,  the  amount  allowed  me  by  the  de- 
cree of  the  court  In  said  case  upon  the  lien 
and  fl.  fa.  against  the  Gainesrllle  &  Dah- 
ionega  B.  R.  Co.  held  by  me.  It  is  further 
understood  and  agreed  that  said  sum  now 
paid  shall  not  be  placed  as  a  credit  upon 
said  fl.  fa.  at  present;  for  that  whereas,  the 
Farmers'  Loan  &  Trust  Co.,  the  trustee  for 
the  bondholders  of  said  road,  has  filed  its 
bill  of  exceptions  from  the  decree  and  action 
of  the  court,  end  have  carried  said  case  to 
the  supreme  court  for  review :  Now,  theref ra-e, 
should  sold  decree  be  reversed  or  said  cause 
remanded  for  a  rehearing,  or  If  said  decree 
should  be  altered  In. the  supreme  court,  then 
I  hereby  agree  and  bind  myself  to  refund 
said  sum  of  $2,669.05  to  said  W.  A.  Charters, 
receiver,  or  his  successor,  at  the  next  term 
of  Hall  superior  court  after  said  case  is 
heard  and  disposed  of,  to  be  disposed  of  by 
the  court,  to  be  without  interest.  But, 
should  said  decree  be  affirmed,  then  said 
sum  shall  be  placed  as  a  credit  upon  said  fl. 
fa.,  and  this  shall  be  a  receipt  in  full  to 
said  receiver  under  said  decree.  Nov.  7, 
1890."  On  July  27,  1891,  the  receiver  made 
a  written  demand  upon  Candler  for  the  re- 
turn of  the  sum  named,  which  demand  was 
not  complied  with.  At  some  time  (the  rec- 
ord does  not  show  the  date)  after  the  Judg- 
ment of  the  supreme  court,  before  mentioned, 
was  made  the  Judgment  of  the  superior 
court,  Candler  filed  a  petition  alleging  "that 
the  said  money  arising  f^m  the  sale  of  said 
property  is  still  in  the  hands  of  W.  A.  Char- 
ters, Esq.,  the  receiver,  and  is  therefore  in 
the  custody  of  the  court  undistributed,  and 
petitioner  has  a  special  lien  thereon  which 
be  is  entitled  to  foreclose,  and  he  is  entitled 
to  the  said  money  on  his  said  bill  in  prefer- 
ence to  all  other  claims";  and  praying  "that 
said  receiver  be  required  to  hold  said  funds 
arising  from  said  sale  till  this  question  of 
petitI<Hier's  lien  and  right  to  the  funds  is 
finally  settled,  and  a  further  order  of  distri- 
bution is  granted  by  the  court."  To  this 
petition  the  receiver  filed  an  answer,  alleg- 
ing that  he  "was  made  a  party  to  said  motion 
to  reinstate,"  and  that  It  Is  not  true  he  has 
the  actual  custody  of  the  money  arising  from 
the  sale  He  further  allies  that  be  turned 
over  the  sum  named  to  Candler  upon  the 
written  agreement  liefore  set  out,  and  that 
Candler  has  refused  on  written  demand  to 
refund  the  same.  Wherefore  the  receiver 
prays  that  Candler  be  required  to  refund  the 
money  to  him  instanter,  and  that  in  default 
thereof  he  be  held  to  be  in  contempt  of  the 
court,  uniting  with  Candler  in  his  prayer 
that  the  receiver  be  requhred  to  bold  the 
fond  until  the  right  to  the  same  is  finally 
settled.  This  answer  was  filed  on  Januaiy 
19,  ISM,  and  the  court  granted  a  rule  that 
Candler  show  cause  why  the  ptayer  of  the 
receiver  should  not  be  granted.    On  the  same 


day  the  receiver  filed  an  amendment,  which 
was  allowed,  praying  that,  should  the  court 
decline  to  pass  an  order  holding  Oandla  in 
contempt  for  failing  to  turn  over  the  money 
to  the  receiver,  an  order  be  granted  adjudging 
said  sum  against  Candler  in  the  case  of  The 
Merchants'  Bank  v.  The  Gainesville  &  Dah- 
lonega  Railroad  Company,  and  ordering 
execution  therefor  to  issue  against  him.  The 
plalntlfls,  together  with  the  Farmers'  Loan 
A  Trust  Company,  also  filed  their  motion  set- 
ting up  the  same  facts,  and  making  similar 
prayers  to  those  of  the  receiver.  To  each  of 
the  motions  Candler  made  an  answer  in  the 
nature  of  a  demurrer,  upon  the  grounds:  (1) 
Such  proceeding  is  not  authorized  by  law. 
(2)  No  legal  cause  for  granting  the  prayers 
is  set  forth.  (3)  The  contract  upon  which  it 
is  alleged  Candler  holds  the  money  is  a  prt 
vate  contract  between  him  and  Charters, 
which  the  court  has  no  Jurisdiction  to  en- 
force upon  this  sort  of  proceeding.  (4)  Re- 
spondent is  not  an  officer  of  the  court,  and 
not  a  custodian  of  its  fund,  and  therefore 
is  not  subject  to  nde.  The  court  denied  the 
prayers  for  relief  against  Candler,  and  pass- 
ed an  order  that  the  sum  in  question  be 
awarded  to  the  Farmers'  Loan  &  Trust  Com- 
pany on  the  mortgage  held  by  it;  that  the 
same  be  paid  by  the  receiver  to  the  bond- 
holders, etc.  Separate  bills  of  exceptions 
were  taken  by  the  receiver  and  by  the  plain- 
tiffs, assigning  error  upon  the  refusal  to 
grant  the  orders  prayed  for  as  to  Candler. 

M.  L.  Smith,  H.  H.  Perry,  and  H.  H.  Dean, 
for  plaintiffs  hi  error.  J.  B.  Estes,  W.  I. 
Pike,  Prior  &  Thompson,  and  S.  C.  Dunlap, 
for  defendant  in  error. 

LUMPKIN,  J.  The  facts  are  stated  by  the 
reporter.  We  have  no  doubt  at  all  either  as 
to  the  authority  ac  duty  of  the  court  to  com- 
pel the  restoration  by  Candler  of  the  fund  in 
his  hands  to  the  receiver,  under  the  facts  of 
this  case.  Petitions  for  this  purpose  having 
been  filed  both  by  Charters,  the  receiver, 
and  the  Farmers'  Loan  &  Trust  Company, 
the  party  entitled  to  the  fimd,  it  was  a  mat- 
ter of  discretion  with  the  presiding  Judge  as 
to  which  of  the  movants  he  would  allow  to 
represent  the  court  in  procuring  a  restitution 
of  the  fund,  but  he  certainly  ought  to  have 
compelled  restitution  at  the  Instance  of 
either  one  or  the  other  of  these  petitioners. 
The  former  Judgment  awarding  the  money 
to  Candler  having  been  set  aside,  the  fund 
was  still  subject  to  the  Jurisdiction  of  the 
court,  and  it  makes  no  difference  at  all  that 
the  receiver  had  voluntarily  paid  It  over  to 
Candler,  so  far  as  the  right  and  power  of 
the  court  to  control  it  was  concerned.  In 
view  of  the  circumstances  under  which  Can- 
dler received  the  fund,  he  was,  in  legal  con- 
templation, neither  more  nor  less  than  the 
custodian  for  the  court,  and  took  and  held  it 
subject  to  such  final  disposition  as  the  court 
might  order  and  direct     Wikle  y.  Silva,  70 
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Ga.  717,  to  directly  tn  point  See,  also,  Rob- 
inson V.  Woodmansee,  76  Oa.  830.  As  to  tbe 
oblli;ati«n  of  a  party  to  tbe  record,  vrho  bas 
received  tbe  benefit  of  an  erroneous  Jadg- 
ment  to  make  restitution  on  tbe  reyersal  of 
tbat  Judj^ment,  see  Bank  of  U.  S.  ▼.  Bank  of 
Washln^on,  6  Pet  7;  and,  as  to  tbe  power 
and  duty  of  a  court  to  compel  tbe  restoration 
of  a  fund  lately  in  its  registry,  see  Morris's 
Cotton,  8  Wall.  507;  12  Am.  &  Eng.  Enc. 
Law,  p.  125.  Really,  tbe  multiplication  of 
autborities  upon  tbe  question  In  hand  is 
unnecessary.  It  is  plain  and  free  from 
doubt  Tbe  fund  in  controversy  liaving  been 
in  a  court  exercising  equitable  Jurisdiction, 
and  liavlng  been  withdrawn  from  the  cus- 
tody of  that  court  by  virtue  of  a  Judgment 
ivblcb  was  afterwards  reversed,  its  equitable 
powers  were  properly  invoked,  and  ought  to 
have  been  exercised  in  compelling  restora- 
tion.   Judgment  reversed. 


VANCE  V.  McBUHNBTT  et  al. 

(Supreme  Court  of  Georgia.     Aug.  6,  1894.) 

Vkndor  and  Purchasek— Rights  of  Purchaser 

SUBSKQCKNT  TO  COSTRAOT  WITH  THIRD  PbRSON 

— 8*LK  OF  Notes— Warrakti — Damaoes. 

1.  Where  one  purchased  promissory  notes 
given  for  the  purchase  money  of  land,  and  took 
n  conveyance  of  the  land  itself,  knowing  at  the 
lime  that  the  makers  of  the  notes  had  surren- 
dered the  bond  for  titles  to  the  maker  thereof. 
And  afterwards  took  possession  of  the  land  by 
his  tenant,  he,  when  so  doing,  having  the  title 
to  the  land  ia  himself,  in  consequence  of  the 
conveyance  made  to  him  whes  he  purchased 
the  notes,  he  shonld  be  treated,  relatively  to 
third  persons,  as  having  rescinded  the  contract 
of  sale  made  by  the  original  vendor,  espedally 
where  no  possession  under  that  contract  had 
over  existed.  If,  subsequently  to  such  rescis- 
sion, and  while  having  possession  of  the  land  by 
his  tenant,  he  sells  the  notes  to  others,  for  value, 
and  makes  a  conveyance  of  the  land  itself,  so 
that  these  purchasers  may  convey  title  to  the 
original  purchasers  of  the  land  when  the  notes 
shall  be  paid  off,  concealing  the  fact  of  rescis- 
sion and  the  facts  from  which  the  rescission  re- 
sults, namely,  the  surrender  of  the  bond  for 
titles  and  tbe  taking  possession  of  the  land,  and 
also  representing  the  makers  of  the  nor»»8  to  be 
solvent  when  in  truth  they  were  utterly  insol- 
vent, the  concealment  and  the  representation, 
taken  together,  will  amount  to  a  warrantv  of 
the  notes,  both  as  to  title  and  solvency;  and, 
in  an  action  setting  forth  the  warranty  and  al- 
leging its  breach,  he  is  liable  In  damages  for  the 
amount,  whether  paid  In  money  or  properry, 
which  he  received  for  the  notes,  U»e  notes  them- 
selves being  worthless. 

2.  A  recovery  on  the  warranty  is  not  hin- 
dered by  the  fact  that  title  to  the  land  was  con- 
veyed to  the  plaintiffs  at  the  time  they  pur- 
chased the  notes;  the  object  of  this  convey- 
ance being,  not  to  invest  them  with  title  as  own- 
ers, but  as  creditors  of  the  makers  of  the  notes, 
and  as  security  merely.  If  these  notes  had 
been  extingtiished  as  debts  against  the  makers 
by  reason  of  the  rescission  of  the  original  con. 
tract  of  sale,  and  the  resumption  of  possession 
by  the  defendant  as  successor  in  title  to  the 
vendor,  there  was  no  debt  to  be  secured  by  the 
conveyance  made  by  the  latter  to  the  plaintiffs, 
'^  aJl  that  would  be  necessary  to  adjast  tbe 

'Uties  between  the  parties  would  be  lor  the 
Btiffs  to  recover  on  the  warranty,  and  rein- 
it  tbe  defendant  in  his  title  to  the  land,  all 


of  which  has  been  provided  for  in  the  verdict; 
tbe  suit  being  one  in  which  equitable  relief 
could  be,  and  has  been,  administered. 

3.  In  a  sale  of  property  at  an  agreed  price, 
the  seller  having  received  in  payment  other 
property  at  an  agreed  price,  and,  in  addition 
thereto,  promissory  notes  on  third  persons,  also 
at  an  agreed  price,  in  an  action  against  iiim  up- 
on a  warranty  of  the  notes  neither  the  market 
value  of  the  property  sold,  nor  tb«  market 
value  of  that  received,  exclusive  of  the  notes,  is 
relevant  in  measuring  the  damages,  unless  it 
appears  that  the  prices  fixed  by  the  parties 
themselves  in  the  course  of  tl.e  transacti-m  were 
fixed,  not  with  reference  to  cash  as  a  standard, 
but  with  some  special  reference  to  the  medium 
of  payment  and  consequently  that  these  prices 
were  diflferent  from  what  they  would  have 
been  if  uninfluenced  by  the  element  of  barter. 
Where  price  is  fixed  by  express  contract  of  the 
parties,  market  value  is  generally  immaterial. 

4.  Neither  upon  the  merits,  nor  upon  any 
of  the  numerous  small  points,  including  the 
newly-discovered  evidence,  is  there  uny  cause 
for  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  svperlor  court,  Haralson  county; 
C.  G.  Janes,  Judge. 

Action  by  McBurnett  &  Price  against  J.  J. 
Vance.  There  was  a  verdict  for  plaintiffs, 
and.  a  motion  for  a  new  trial  having  been 
oren'uied,  defendant  brings  error.    AfiOrmed. 

Cobb  &  Reese  and  W.  F.  Brown,  for  plain- 
tiff in  error.  Adamson  &  Jackson,  for  de- 
fendants in  error. 

SIMMONS,  J.  Wiggins  sold  to  Hannah  ft 
Holloway  a  lot  of  land  for  |!700.  taking  tbeir 
promissory  notes  for  this  amount,  and  made 
them  a  bond  for  titles.  He  sold  the  notes  to 
Bishop,  making  Bishop  a  deed  to  the  land; 
and  Bishop  sold  tbe  notes  to  Vance,  the  plnin- 
♦Iff  in  error,  and  made  him  a  aeed  to  tbe  land 
»»  security.  Prior  to  the  transfer  of  tlie  notes 
*na  conveyance  of  the  land  to  Vance,  Hannab 
%  Holloway  agreed  with  Wiggins  upon  a  can- 
cellation of  their  trade  for  the  land,  and  sur- 
rendered to  Wiggins  his  bond  for  titles  to 
them.  They  bad  never  taken  possessioo  of 
the  land,  and  were  then  insolvent.  Vance 
knew  these  facts  when  he  took  the  notes  and 
the  deed,  but  he  rented  tBe  land  to  one  Gore, 
who  went  into  possession,  and  subsequently 
transferred  Gore's  note  for  the  rent,  and  the 
notes  wbicb  Hannah  ft  Holloway  had  given 
Wiggins  for  tbe  purchase  money  of  the  land, 
to  McBurnett  &  Price,  In  part  payment  for  a 
storcliouse  and  lot  and  stock  of  goods  which 
be  (Vance)  had  bought  from  them,  and  made 
them  a  deed  to  the  land,  at  the  same  time,  as 
appears  from  the  evidence  of  the  plalntifTs, 
representing  to  them,  as  an  Inducement,  that 
Hannab  ft  Holloway  were  solvent  and  that 
tbe  land  was  worth  the  amount  of  tbe  notes. 
When  tbe  first  of  these  notes  became  due,  Mc- 
Burnett ft  Price  sent  an  agent  to  Hannah  ft 
Holloway  to  collect  it,  and  then,  for  the  first 
time,  ascertained  that  tbe  latter  had  never 
taken  possession  of  the  land,  but  had  can- 
celed the  trade  with  Wiggins,  and  surrendered 
his  bond  for  titles.  McBurnett  ft  Price  then 
applied  to  Vance  for  payment  of  this  note. 
and  he  declined  to  pay,  whereupon  tbey  filed 
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their  eqnttablc  petition;  afleging  these  facts 
and  others,  and  praying  that  Vance  be  re- 
quired to  account  to  them  for  the  value  of  the 
notos.  The  jnry  found  in  favor  of  the  plaln- 
tilTs.  and  the  defendant  made  a  motion  for  a 
new  trial,  which  was  overmled,  and  he  ex- 
cepted. 

1.  The  verdict  was  right,  and  the  court  did 
not  ««•  in  refnsing  to  set  it  aside.  When 
Vance  pureljased  the  notes  of  Hannah  &  Hol- 
luway  from  Bishop,  and  received  the  deed  as 
security  therefor,  be  knew  that  they  had  sur- 
rendered to  Wiggins  his  bond  for  titles. 
Knowing  this,  be  toolc  possession  of  the  land, 
and  mted  It  to  Gore.  Having  thus  the  title 
to  Ibe  land,  and  the  possession  thereof,  he 
shotild.  as  to  third  persons,  be  treated  as  hav- 
ing bimself  rescinded  the  contract  of  sale 
made  by  Wiggins,  the  original  vendor,  es- 
pecinUy  as  no  posseaslon  und^  that  contract 
was  ever  had  by  Hannah  &  Hollo  way. 
Vance  knew  of  this  rescission  of  the  original 
contract,  and  he  ratified  It  by  taking  posses- 
sion ct  the  land  and  placing  his  own  tenant 
on  it  He  sold  these  notes  to  McBumett  & 
Price,  and  made  a  conveyance  of  the  land  to 
them,  as  security  for  the  notes,  In  order  that 
llicy  might  uialce  a  conveyance  to  Hannah  & 
Holloway  when  the  notes  were  paid.  He 
concealed  the  fact  that  Hannah  &  BoUoway 
bad  surrendered  to  Wiggins  his  bond.  He 
represented  Hannah  &  Holloway  to  be  sol- 
vent, when  they  were  In  fact  utteriy  Insolvent 
Taking  these  facts  all  together,  they  amount- 
ed in  law  to  a  warranty  of  the  notes,  both 
as  to  title  and  solvency;  and  under  the  plain- 
tiffs' declaration,  which  sets  forth  the  war- 
ranty and  alleges  Ita  breach,  he  is  liable  in 
damages  for  the  amount  whether  paid  in 
money  or  property,  which  he  received  for  the 
notes,  the  notes  themselves  being  worthless. 

2.  It  was  contended,  liowever,  by  oouiiBel 
for  the  plnintiir  In  error,  that  McBumett  & 
Price  cannot  recover  oiwn  the  breach  of  war- 
ranty as  to  the  notes,  because  the  land  wag 
conveyed  to  them  at  tbe  time  they  purchased 
the  notes,  and  they  must  look  to  the  land  for 
their  lademniflcation.  The  object  of  tbe  con- 
veyance of  the  land  to  McBumett  &  Price 
was  not  to  invest  them  with  title  as  owners, 
but  merely  as  creditors  of  Hannah  &  Hollo- 
way-, tbe  makers  of  the  notes.  When  Han- 
nah &  Holloway  surrendered  their  bond  for 
titles,  and  rescinded  the  original  contract  of 
sile,  and  Vance  took  possession  of  the  land 
as  successor  of  the  original  vendor,  the  notes 
given  by  Hannah  &  Holloway  were  also  re- 
scinded and  became  worthless,  and  the  debt 
which  the  conveyance  to  McBurnett  &  Price 
vas  g;lTen  to  seinire  was  destroyed.  All  that 
would  be  necessary  to  adjust  the  equities  be- 
tween tbe  parties  would  be  for  the  plaintiffs 
to  recover  on  the  warranty,  and  reinstate  the 
defendant  in  bis  title  to  the  land,  all  of  which 
was  provided  for  in  the  verdict;  the  suit  be- 
ing one  in  which  equitable  relief  could  be, 
and  baa  been,  administered. 

3.  At  tbe  trial,  Vance  proposed  to  prove  the 


value  of  the  property  turned  over  by  him  to 
McBumett  &  Price  In  payment  of  the  prop- 
erty which  they  had  sold  to  hhu;  also  the- 
value  of  the  property  they  bad  turned  over 
to  him.  We  think  the  court  properly  exclud- 
ed this  evidence,  upon  objection  by  the  plain- 
tiffs. So  far  as  the  record  discloses,  each  one 
of  the  parties  put  a  cash  value  upon  the  prop- 
erty exchanged.  The  notes  of  Hannah  &  Hol- 
loway were  taken  as  cash,  and  It  does  not  ap- 
pear that  tbe  prices  fixed  by  tbe  parties  were 
fixed  with  special  reference  to  the  medium 
of  payment,  and  consequently  that  these 
prices  were  different  from  what  they  would' 
have  been  if  uninfluenced  by  the  element  of 
barter.  We  therefore  do  not  think  tbe  mar- 
ket value  of  the  property  was  relevant  In- 
measuring  tbe  damages.  The  parties  having 
fixed  a  cash  valuation,  not  only  for  the  ma- 
chinery, storehouse,  and  goods,  but  for  the 
notes,  also,  the  measure  of  damages  for  a 
breach  of  warranty  of  the  notes  was  the  price 
fixed  In  the  negotiation. 

4.  Neither  upon  the  merits,  nor  upon  any  of 
the  numerous  small  points.  Including  the  new- 
ly-discovered evidence,  is  there  any  cause  for 
a  new  trial.    Judgment  affirmed. 


DURDEN  r.  CLACK.  '^ 

(Supreme  Court  of  Georgia.     Aug.  14,  JSdi.y 

EjECTVEXT  BT  Bt'MMAllT  PkOCESS  —  JUHISDICTIOS 

OP  CocsTT  Court. 

1.  Where  the  owner  of  land  sells  nnJ  con- 
veys it  to  anotiier  Dy  absolute  conveyanoe,  but 
does  not  actually  go  out  of  possession,  even 
though  the  vendee  be  also  in  possession,  the 
latter  cannot  eject  the  former  from  the  premises 
as  an  intruder  hy  summary  process  sued  eut 
under  section  4072  of  the  Code. 

2.  The  county  court  has  jurisdiction  to  try 
and  determine  applications  for  the  ovic^inn  of 
intruders,  and  it  would  be  no  ground  to  dismiss 
a  proceeding  for  thi.s  purpose  that  the  evidence 
showed  the  plaintiff's  remedy  was  by  eject- 
ment, but  such  evidence  would  require  an  ad- 
judication in  favor  of  the  defendant  on  the  mer- 
its. 

(Syllabus  by  the  (3onrt.) 

Error  from  sui>erior  court,  Morgan  comity; 
W.  P.  Jenkins,  Judge. 

Action  by  J.  J.  Clack  against  Blanche  E. 
Durden  to  recover  possession,  of  land.  After 
verdict  for  plaintiff,  the  cause  was  removed 
to  the  superior  court  on  certiorari,  where  the 
writ  was  overrated,  and  defendant  brings  er- 
ror.  Beversed. 

J.  H.  Holland  and  Jones  &  Morrison,  for 
plaintiff  In  error.  Foster  &  Butler,  for  de- 
fendant in  error. 

SIMMONS,  J.  1.  The  summary  remedy 
provided  for  In  section  4072  of  the  Code  for  the 
ejection  of  intruders  cannot  be  used  for  the 
purpose  of  trying  title  to  land.  It  can  only 
be  used  in  cases  where  an  Intruder  enters  up- 
on the  land  withont  claiming  in  good  faitb 
a  right  to  Its  possession,  and  refuses  to  aban- 
don the  same.     If  one  sells  land  to  another,. 
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and  makes  a  conveyance  to  him,  and  after- 
wards refuses  to  glre  up  tlie  possession,  be 
cannot  be  removed,  under  this  section  of  the 
CkHle,  as  an  Intruder.  In  such  case  the  pur- 
chaser must  resort  to  some  other  remedy.  If 
the  vendor  yields  possession  and  afterwards 
re-enters,  this  section  is  applicable.  It  does 
not  clearly  appear  from  the  evidence  in  this 
case  that  Miss  Durden  ever  went  out  of  ac- 
tual possession  of  the  land.  It  was  Incum- 
bent on  the  plaintiff  to  show  that  she  did. 
Having  failed  to  show  this,  the  plalntifC  was 
not  entitled  to  a  verdict,  and  the  court  erred 
in  overruling  the  certiorari. 

2.  Under  section  295  of  the  Code,  the  coun- 
ty court  lias  Jurisdiction  to  try  and  determine 
applications  for  the  eviction  of  intruders,  and 
it  would  be  no  ground  to  dismiss  a  proceed- 
ing for  this  purpose  that  the  evidence  showed 
the  plaintiff's  remedy  was  by  ejectment;  bnt 
such  evidence  would  require  an  adjudication 
in  favor  of  the  defendant  on  the  merits. 
Judgment  reversed. 


TOOMBS  V.  WEST  et  al. 
(Supreme  Court  of  Oeorgia.     Aug.  14,  1894.) 
Nbootiable  Note — Consideration. 
Where  the  payee  of  a  promissory  note 
procured  the  same  to  be  executed  by  stipulating 
with  the  malcer  that  he  (the  payee)  would  pro- 
cure employment  for  a  third  person  (for  whose 
benefit  the  note  was  given,  and  who  i-ecalved 
the  entire  consideration  therefor)  by  which  the 
latter  would  earn  enough  money  to  pay  off  the 
note,  a  total  breach  of  this  stipulation  is  n  de- 
fense to  an  action  brought  upon  the  note  by 
the  payee. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Randolph  coun- 
ty;  J.  M.  Griggs,  Judge. 

Action  on  a  note  by  West  &  Obear  against 
J.  P.  Toombs.  From  a  Judgment  striking 
out  defendant's  plea,  be  brings  error.  Re- 
versed. 

W.  a  WorrlU,  for  plaintiff  in  error.  Hood 
&  Hoye,  for  defendants  in  error. 

LUMPKIN,  J.  This  was  an  action  by 
West  &  Obear  against  Toombs  upon  a  prom- 
issory note  payable  to  them.  The  defend- 
ant's plea  alleged,  in  substance,  as  follows: 
The  plaintiffs,  being  agents  of  the  Manhattan 
Life  Insurance  Company,  desired  to  issue  a 
policy  on  the  life  of  one  Tumlin,  and  to  ol>- 
tain  the  defendant's  note  for  the  premium 
thereon.  In  order  to  induce  him  to  give  the 
note,  they  promised  to  procure  Tumlin  an 
appointment  as  agent  of  the  company,  and 
represented  that  he  could  soon  realize  enough 
from  his  commission  to  pay  off  the  note,  it 
being  expressly  agreed  between  the  parties  to 
the  note  and  Tumlin  that  Toombs  should  be 
interested  in  the  commissions  earned  by  Tum- 
lin to  the  extent  of  the  amount  of  the  note; 
and,  liad  this  contract  beeu'carrled  out,  Tum- 
lin could,  with  reasonable  certainty,  have 
earned  money  enough  to  pay  the  note.     In 


consideration  of  the  promise  and  representa- 
tion made  by  the  plaintiffs,  Toombs  signed 
the  note,  but,  after  it  was  made  and  deliver- 
ed, the  plaintiffs  failed  and  refused  to  pro- 
cure the  agency  for  Tumlin.  Properly  con- 
strued, the  undertakings  of  the  plaintifrs,  hi 
consideration  of  which  the  note  was  given, 
amounted  to  a  stipulation  on  their  part  to 
procure  employment  for  Tumlin  by  which  he 
would  earn  enough  money  to  pay  off  the 
note,  and  there  was  a  total  breach  of  this 
stipulation.  We  think  the  plea  set  np  a  good 
defense  to  the  action  on  the  note.  Whether, 
if  Tumlin  had  been  appointed  agent,  he  would 
have  been  successful,  and  would  have  made 
money  enough  to  satisfy  the  note,  cannot  be 
known;  but  the  plaintiffs  will  not  be  heard  to 
say  he  would  have  failed  because,  by  the 
breach  of  their  contract,  they  denied  him 
the  opportunity  even  to  make  the  effort;  and, 
besides,  the  plea  alleges,  in  effect,  he  would 
have  succeeded,  and  on  demurrer  this  al- 
legation must  be  taken  as  tru&  The  court 
mrted  in  striking  the  plea. 


BROWN  v.  STORY. 
(Supreme  Court  of  Georgia.     Aug.  14,  1891.) 

PmiOHASB  FROM  OMB  HaVINO  no  TITLB  —  RlOBTS 

OP  Vbkdbb. 
One  who  purchases  land  from  a  penon 
in  possession,  who  has  no  title,  hut  who  has 
made  with  tlie  owner  a  parol  contract  to  pur- 
chase (whether  such  second  purchaser  pays  his 
vendor  the  agreed  price  or  not),  acqnires  no 
title  and  no  equity  as  against  the  owner;  bnt 
he  can,  after  obtaining  a  conveyance  from  bis 
immediate  vendor,  protect  himself,  as  against 
any  daim  by  the  owner  for  purchase  money,  if 
the  latter  executes  and  delivers  a  conveyance  to 
his  own  immediate  vendee.  The  mere  execu- 
tion, however,  of  such  a  conveyance,  without 
completing  delivery  thereof,  will  afford  no  pro- 
tection. In  the  present  case,  the  action  being 
brought  to  recover  the  land  l>ecauBe  of  the  non- 
payment of  a  part  of  the  purdiase  money,  the 
controlling  and  decisive  question  is  whether 
there  was  an  actual  and  complete  delivery  by 
the  plaintiff's  intestate  of  the  deed  which  pur- 
ported to  convey  the  land  to  the  defendant's 
vendor.  Let  this  question  alone  be  tried  and 
determined  by  the  Jury  on  the  next  trial 
(SyHabus  by  the  Court) 

Error  from  superior  court,  Dooly  county; 
W.  H.  Pish,  Judge. 

Action  by  J.  L.  S.  Brown,  administrator, 
against  E.  J.  Story  to  recover  land.  There 
was  Judgment  for  defendant,  and  plaintiff 
brings  error.     Affirmed. 

Busbee  &  Crum,  for  plaintiff  in  error.  3. 
H.  Martin,  for  defendant  in  error. 

SIMMONS,  J.  Bedgood  bonght  from  Brown 
a  lot  of  land  in  Dooly  county,  and  gave  his 
promissory  notes  for  the  purchase  money, 
but  received  no  deed  or  other  contract  in 
writing  from  Brown.  Bedgood  subsequent- 
ly sold  the  land  to  Story.  The  present  ac- 
tion was  brought  by  the  administrator  of 
Brown  to  recover  the  land  because  of  the 
nonpayment  of  a  part  o.'  the  purchase  mon- 
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ej.  It  appears  that  when  Story  purchased 
the  land  from  Bedgood  the  latter  was  in  pos- 
session, but,  as  stated,  had  no  title,  having 
gone  into  possession  under  a  parol  agree- 
ment on  the  part  of  Brown  to  convey  him 
the  land,  and  not  having  paid  the  purchase 
money.  Story  therefore  acquired  no  title 
and  no  equity,  as  against  Brown,  by  his  pur- 
chase from  Bedgood.  It  was  contended, 
however,  that  Story  was  protected  by  a  deed 
subsequently  made  by  Brown  to  Bedgood. 
There  was  some  dispute  as  to  whether  there 
was  an  actual  and  complete  delivery  of 
this  deed,  or  whether  Bedgood  got  the  deed 
without  such  a  delivery.  If  Brown  execut- 
ed and  delivered  a  conveyance  of  the  land  to 
Bedgood,  Story,  after  obtaining  a  convey- 
ance from  Bedgood,  would  be  protected 
against  any  claim  of  Brown  for  the  purchase 
money;  but  the  mere  execution  of  the  deed 
from  Brown  to  Bedgood,  without  a  complete 
delivery  thereof,  would  afford  no  protection. 
The  evidence  failed  to  show  an  actual  and 
complete  delivery  of  the  deed.  This  being 
the  controlling  and  decisive  question  In  the 
case,  the  court  did  not  err  In  granting  a 
second  new  trial  on  the  ground  that  the 
verdict  was  contrary  to  law  and  the  evi- 
dence, and  we  affirm  the  Judgment,  with  di- 
rection that  this  question  alone  be  tried  and 
determined  on  the  next  trial  of  the  case. 
Judgment  affirmed,  with  direction. 


AHRENS  &  OTT  MANUF'G  CO,  v.  PAT- 
TON  SASH,  DOOR  &  BUILD- 
INQ  CO.  et  al. 
(Supreme  Court  of  Georgia.     Aug.  6,  1894.) 
AFPaxi/— Record— Successive  G-abkishhbntr — 
Rights  or  Gaknishbk. 

1.  Where  it  affirmatively  appears  both  from 
the  bill  of  exceptions  and  from  the  certificate 
of  the  Judge  thereto  that  no  part  of  the  record 
is  necessary  to  be  sent  here  oy  transcript,  the 
writ  of  error  will  not  be  dismissed  because 
there  is  no  transcript. 

2.  While  snccesaive  garnishments  may  ia- 
sae  in  a  pending  case  commenced  by  attach- 
ment, yet,  after  the  case  has  terminated  in  a 
jadgment  against  the  defendant  in  attachment, 
no  further  garnishment  can  issue  founded  upon 
the  same  attachment,  notwithstanding  an  issne 
may  still  be  pending  between  the  plaintiff  and 
a  former  garnishee  touching  the  truth  of  the 
answer  made  by  such  garnishee  to  a  garnish- 
ment issued  in  due  time. 

3.  As  the  defendant  in  attachment,  as  well 
as  the  garnishee,  is  interested  in  the  question  of 
whether  the  garnishment  has  legally  issued, 
the  gamiahee  does  not,  by  answering  the  gar- 
nishment, waive  his  right  to  have  the  proceed- 
ing dismissed  at  the  hearing  of  an  issue  trarers- 
ing  his  answer;  the  ground  of  the  motion  to  dis- 
miss being  that  there  was  no  legal  authority  for 
issuing  the  garnishment,  because  Judgment  had 
previously  ^en  rendered  against  the  defendant 
in  the  attachment  suit,  and  thus  the  suit,  as  a 
basis  for  summons  of  garnishment,  was  no 
longer  pending. 

(Syllabus  t^  the  Court.) 

Error  from  dty  court  of  Floyd;  W.  T.  Turn- 
bull,  Judge. 
Action  by  the  Ahrens  &  Ott  Manufacturing 


Company  against  the  Patton  Sash,  Door  & 
Building  Company  and  others,  defendants 
and  garnishees.  From  the  Judgment  ren- 
dered, plaintiff  brings  oror.    Affirmed. 

Henry  Walker,  for  plaintiff  in  error.  Dean 
&  Smith  and  J.  B.  Dean,  for  defendants  In 
error. 

LUMPKIN.  J.  1.  One  of  the  main  pur- 
poses of  the  supreme  court  practice  act  of 
1889  was  to  dispense  with  irrelevant  and 
supeirfluous  matter  in  bringing  cases  to  this 
court  Accordingly,  we  have  no  difficulty  in 
holding  that,  where  no  part  of  the  record  is 
necessary  to  be  sent  up,  the  writ  of  error 
should  not  be  dismissed  because  there  is  no 
transcript  of  the  record.  In  the  present  case, 
It  affirmatively  appears  that  the  bill  of  ex- 
ceptions contains  everything  necessary  to  a 
proper  adjudication  of  the  case.  In-  overrul- 
ing the  motion  made  to  dismiss  It,  we  are 
conforming  to  the  spirit,  if  not  the  letter,  of 
the  act  of  1888,  and  also  to  the  will  of  the 
legislature,  very  frequently  manifested  in 
recent  years,  and  expressly  stated  in  its  most 
recent  enactment  with  reference  to  practice 
in  this  court,  to  the  effect  that  cases  shall  not 
be  dismissed  when  there  is  enough  before 
this  court  to  enable  it  to  ascertain  substantial- 
ly the  real  questions  made,  and  which  the 
parties  sedt  to  have  decided. 

2.  Garnishments  may  issue  where  suit  is 
pending,  or  where  Judgment  has  been  obtain- 
ed. Code,  f  S532.  In  the  former  case,  succes- 
sive garnishments  may  issue  from  time  to 
time  before  trial  without  giving  any  addi- 
tional bond.  Id.  g  3536.  In  no  case  Is  the 
plaintiff  entitled  to  a  Judgment  against  the 
garnishee  until  he  has  obtained  Judgment 
against  the  defendant  Id.  {  8347.  Where 
a  suit  Is  begun  by  attachment,  and  a  garnish- 
ment is  Issued,  and  afterwards  a  Judgment 
in  the  attachment  case  Is  rendered  in  favor 
of  the  plaintiff  against  the  defendant,  that 
case  is  ended,  notwithstanding  an  issue  may 
still  be  pending  between  the  plaintiff  and 
the  person  garnished  upon  a  traverse  to  the 
garnishee's  answer.  The  pendency  of  this 
Issue  will  not  authorize  the  plaintiff,  after 
obtaining  Judgment  against  the  principal 
debtor,  to  have  a  garnishment  Issued  against 
another  person  by  virtue  of  the  affidavit  and 
bond  originally  sued  out  If  he  desh:e8  to 
obtain  other  garnishments  upon  the  Judg- 
ment already  rendered  In  his  favor,  his  rem- 
edy, clearly,  is  to  institute  new  proceedings 
for  this  purpose,  which  he  is  authorized  to 
do  under  section  3532,  above  dted. 

3.  Where  the  plaintiff,  after  obtaining  a 
Judgment  against  his  debtor,  causes  an  un- 
authorized second  garnishment  to  be  issued, 
as  above  indicated,  although  that  gamishue 
may  answer  denying  indebtedness  to  the  de- 
fendant, be  will  not  thus  be  estopped  from 
moving,  at  the  trial  of  an  Issue  formed  upon 
a  traverse  to  his  answer,  to  dismiss  the  en- 
tire gamlahment  proceedlug  upon  the  ground 
that  the  garnishment  Itself  was  unlawfully 
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issued.  Gai-nlsliraent  bonds  are  required  for 
the  protection  of  the  defendant  In  the  suit  or 
In  the  Judgment  upon  which  the  gamlahment 
is  Issued,  and  therefore  such  defendant  is  in- 
terested in  the  question  as  to  whether  or  not 
a  garnishment  is  legally  Issued,  It  is  his  sub- 
stantial right  to  hare  a  valid  garnishment  bond 
as  a  basis  for  all  garnishments  sued  out  in  a 
case  to  which  he  is  a  party  defendant.  A 
garnishment  is  a  suit,  and  the  bond  is  tbe 
foundation  of  it  If  the  foundation  be  want- 
ing, the  suit  Is  a  nullity.  These  things  be- 
ing so,  the  mere  answering  of  a  garnishment 
Issued  without  legal  authority  will  not  pre- 
vent the  garnishee  from  raising  the  question 
as  to  the  validity  of  the  garnishment  itself. 
Tbe  garnishment  suit  being  void,  and  tbe 
defendant  in  the  main  suit  or  judgment  iKlng 
vitall-y  interested  in  having  the  void  suit  so 
declared,  no  waiver  by  the  garnishee  can 
make  it  a  ralld  proceeding.  If  it  could,  and 
the  plaintiff  obtained  judgment  against  the 
garnishee,  he  would  thus  be  enabled  to  col- 
lect money  to  which,  as  against  the  orig- 
inal debtor,  he  was  not  legally  entitled.  Con- 
sequently, the  garnishee  would  not  be  pro- 
tected, because,  in  a  suit  against  him  by 
his  creditor,  it  would  be  no  defense  to  in-ge 
he  had  paid  out  the  money  upon  a  judg^ 
ment  rendered  on  a  garnishment  Illegally 
issne<l.  For  this  reason,  it  would  l>e  clear- 
ly bis  right  to  move  to  dismiss  the  garnish- 
ment proceeding  on  the  ground  that  the 
original  suit,  as  a  basis  of  a  summons  of  gar- 
nishment, was  no  longer  pending;  and,  if  the 
above  reasoning  is  sound,  bis  right  to  make 
this  motion  would  not  be  cut  off  merely  be- 
cause be  bad  filed  an  answer  to  the  garnish- 
ment.   Judgment  affirmed. 


DANIELLT  v.  CHEEVES. 
(Supreme  Ck>urt  of  Georgia.    Aug.  14,  1894.) 

NUIBANOS— OVERFLOWlirO  Lan'd — Dauaocs — 
AjiESDiso  Pleadings. 

1.  A  declaration  laying  damages  at  $1,000, 
and  alleging  that  the  nuisance  complained  of 
rendered  the  premises  almost  worthless  for  cul- 
tivation during  two  specified  years,  is  amend- 
able by  adding  thereto  an  allegation  that  the 
nuisance  rendered  the  premises  totally  useless 
for  cultiyation,  ond  laying  the  damage  at  ?3,000. 
Thns  constmed,  the  amendment  is  consistent 
with  the  plan  and  purpose  of  the  declaration, 
which  was  to  recover  damages  with  reference 
to  crops  for  the  two  specified  years,  and  not  to 
recover  permanent  or  prospective  damages. 
That  the  amendment  called  itsdf  a  "count  is 
a  mere  misnomer:  and  that  the  counsel  who 
procured  the  allowance  of  the  amendment  now 
cdiiKtruos  it  as  not  confined  to  damages  rela- 
tively to  crops  for  the  two  years  specified  in 
the  declaration,  but  as  extending  to  and  com- 
prehending damage  to  the  land  for  all  time  aft- 
er the  year  ISSl,  is  no  reason  for  reversing  the 
judgment  allowing  the  amendment.  If  con- 
stmed as  he  now  contends  it  should  be,  it  in- 
troduced a  new  cause  of  action,  and  shotild  have 
been  disallowed. 

2.  Properly  constmed,  each  and  all  of  the 
declarations  demurred  to  fchould  be  treated  as 
claiming  annual  damages  for  successive  years, 


and  none  of  them  as  proceeding  for  permanent 
or  prospective  damages. 

3.  A  nuisance  to  the  plaintifiTs  cleared  and 
tillable  land  fthe  injury  consistins  in  overflow- 
ing or  saturating  the  same  with  water),  aitboagb 
resulting  from  a  cause  intended  to  be  perpetual- 
ly operative,  and  of  a  nature  so  to  operate  grad- 
ually and  continuously,  created  in  the  year  1ST8, 
was  actionable  in  1884  for  damage  on  account 
of  diminished  or  suspended  fertility  occasioned 
thereby  with  reference  to  the  crops  for  tbe 
years  1882  and  1883;  and  the  same  naisance, 
having  been  continued  with  like  effect,  was 
'again  actionable  in  1888  for  damnge  on  account 
of  diminished  or  suspended  fertility  with  refer- 
ence to  the  crops  for  the  years  1884.  1883.  IHSH. 
and  1887;  and  tbe  same  nuisance,  having  bet-a 
continued  with  like  effect,  was  again  action- 
able in  1889  for  damage  on  account  of  dimin- 
ished or  suspended  fertility  with  reference  to 
the  crop  for  the  year  1888.  If,  however,  tlie  ef- 
fect of  the  nuisance,  at  any  stage,  was  to  de- 
stroy wholly  and  permanently  the  fertility  of 
the  land,  so  that  n  bating  the  onisance  and  witli- 
drawing  the  excess  of  water  occasioned  thereby 
would  not  restore  tbe  land  and  render  it  atmiu 
fertile,  the  rijrht  to  maintain  successive  actions 
relatively  to  subsequent  years  ceased,  and  a  sin- 
gle action  and  recovery  for  such  destrnction 
could  be  maintained,  and  would  be  final. 

4.  In  adjudimting  upon  a  demurrer  to  a 
declaration,  or  to  a  series  of  declarations  which 
have  t>een  consolidated  for  trial,  the  conrt  can- 
not loolc  beyond  the  declarations  themselves. 
80  as  to  take  notice  of  the  contents  of  the  dec- 
laration filed  in  a  previous  action  between  the 
same  parties,  and  toncfaing  the  same  nuisance. 
and  damages  therefrom,  relatively  to  crops  or 
routs  for  previous  years.  This  cannot  be  done. 
although  a  previous  action  be,  in  one  of  the 
declarations  demurred  to,  mentioned  in  these 
terms:  "Petitioner  shows  that  be  has  al- 
ready filed  his  suit  for  the  recovery  of  damages 
for  the  years  1878,  1879,  1880,  and  1881,  which 
is  now  pending  in  court";  no  exhibit  of  the 
declaration  in  that  action  being  appended,  nor 
any  leave  to  refer  to  it  being  therein  prayed 
for.  Unless  all  facta  necessary  to  establish  tha 
defense  of  a  former  recovery  for  the  same  cause 
of  action  appear  on  the  face  of  the  declaration, 
this  defense  is  not  matter  for  demurrer,  but 
for  plea  only. 

(Syllabus  by  the  CJourt) 

EJrror  from  superior  court,  Monroe  county; 
J.  J.  Hunt,  Judge, 

John  A.  Danielly  brought  four  separate  ac- 
tions against  Thomas  J.  Gheevee  to  recow 
damages  for  overflowing  plaintiff's  land.  The 
several  actions  were  consolidated  and  tried 
together.  From  the  judgment  rendered, 
plaintiff  brings  error.  Affirmed  ia  part  and 
ceversed  in  part 

The  following  is  the  official  report: 

Danielly  brought  suit  for  damages  against 
Cheeves,  the  case  being  returnable  to  tbe 
February  term,  1882,  of  tbe  superior  court. 
That  case  came  to  tbe  supreme  court  twice. 
74  Ga.  712;  80  Ga.  114,  4  8.  E.  802.  A  re- 
covery of  $125  by  plaintiff  was  sustained  bj 
tbe  decision  in  SO  Ga,  Three  subsequoit  suits 
were  brought  by  plaintiff,— the  first,  on  Augusi 
5,  1884;  the  second,  February  7,  1888;  the 
third,  February  5,  1889.  By  agreement,  these 
three  were  consolidated,  and  came  on  for 
trial  at  tbe  same  time,  defendant  demurring 
to  the  declarations  on  various  groionds.  PIaii>- 
tiff  was  allowed  to  amend  tbe  declaration  of 
1884,  over  defendant's  objection  that  tbe 
amendment  introduced  a  new  cause  of  action. 
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to  which  raHng  defendant  excepted  pendente 
lite.  In  the  argument  on  defendant's  demur- 
rer, his  counsel  was  permitted,  over  objection, 
to  refer  to  plaintiff's  declaration  In  the  suit 
brought  In  1882,  and  plaintiff  asslfnied  this  as 
error.  Thedeniuirer  was  sustained,  aud  plain- 
tiff excepted.  The  declaration  of  1834  al- 
lefres  that  defendant  has  damaged  plaintiff 
f.l,Q0O,  tot  that  In  1878  plaintiff  owned  00 
acres  of  lowlands,  worth  about  $100  per  acre 
for  cuItlTation,  lying  on  the  waters  of  To- 
beaofliee  creek,  which  lands,  being  fertile  and 
never  liable  to  overflow,  always  responded  to 
cultivation,  yielding  from  50  to  75  bushels  of 
com  per  acre.  At  the  same  time  defendant 
owned  80  acres  of  lowlands  lying  on  Yellow 
creelc,  subject  to  overflow,  and  therefore 
valueless,  the  bed  of  said  creel:  being  too 
shallow  to  carry  off  the  volume  of  water.  In 
1878,  for  the  purpose  of  improving  his  own 
land,  and  in  disregard  of  plaintiff's  rights, 
defendant  cut  a  ditch  from  a  point  above  hla 
lands  on  Yellow  creek  to  a  point  of  Tobesof- 
feee  creek;  causing,  from  the  Increased  vol- 
ume of  water,  the  channel  of  said  last  creek, 
■which  theretofore  was  from  7  to  10  feet  deep 
along  plaintiff's  lands,  to  fill  with  sand  and 
mud,  and,  even  In  dry  weather,  causing  said 
lands  to  be  saturated  and  charged  with  water 
eo  as  to  render  them  almost  worthless  for 
cultivation,  so  that,  though  said  lands  are 
planted  and  cultivated  with  great  expense  and 
care,  they  have  failed  to  respond,  and  are  now 
■wholly  and  utterly  worthless.  "Petitioner 
shows,  that  be  has  already  filed  hts  suit  for 
recovery  of  damages  for  the  years  1878,  1879, 
1880,  and  1881,  which  is  now  pending  In 
court,''  and  that,  owing  to  said  overflow  of 
Tvater,  defendant  has  damaged  plaintiff  $500 
for  each  of  the  years  1882  and  1883.  The 
amendment  allowed  over  defendant's  objec- 
tion alleges  that  he  has,  in  the  manner  afore- 
said, damaged  plaintiff  $3,000,  for  that  the 
acts  complained  of  "injured  and  damaged  the 
land«  of  plaintiff  by  making  them  totally  use- 
less for  cultivation  since  1881,  In  the  sum 
aforesaid,  and  before  fliing  of  this  suit,  and 
after  the  filing  of  the  suit  to  the  February 
term,  1882."  The  declarations  of  1888  and 
itmo  contain  allegations  like  those  alroady  cit- 
ed, except  as  follows:  That  of  1888  lays  dam- 
ages at  92,000;  that  of  1889,  at  $500.  Both 
add,  after  the  allegation  that  plaintiff's  lands 
are  caused  to  be  saturated  with  water  so  as 
to  render  them  almost  useless  for  cultivation, 
the  words,  "within  a  short  while  thereafter, 
and  In  the  course  of  a  few  years  utterly  use- 
less," and  omit  the  words,  "and  the  same  are 
now  ■wholly  and  utterly  worthless."  The  dec- 
laration of  1888  alleges  that  plaintiff  has  al- 
ready filed  his  suit  for  damages  for  the  years 
up  to  1883,  and  that  by  the  cutting  of  the 
ditch  he  has  lost  his  crop  for  1881,  1885,  ISSG, 
and  1887,  of  the  yearly  value  of  $300.  The 
declaration  of  1880  nllegos  that  he  has  filed 
suit  for  damages  for  the  years  up  to  1888,  and 
brings  this  suit  to  recover  for  that  year; 
that  defmdant,  by  the  acts  complained  of. 


has  deprived  him  of  all  of  said  land  for  cul- 
tivation, and  he  is  no  longer  able  to  make  any 
crops  thereon,  as  It  Is  too  trot  t»  cultivate; 
and  that  It  was  worth  $500  during  1888,  and 
defendant,  by  his  conduct,  has  injured  him 
in  that  amount  The  grounds  of  demurrer 
are  sufllcieutly  apparent  from  the  opinion. 

C.  A.  Turner,  J.  S.  Boynton,  and  Berner  & 
Bloodworth,  for  plaintiff  in  error.  Gustln, 
tiuerry  &  Hall  and  W.  D.  Stone,  for  defend- 
ant in  error. 

LUMPKIN,  J.  Several  actions  which  had 
been  instituted  by  Danielly  against  Cheeves 
were  consolidated  in  the  supeiior  court.  This 
litigation  originated  from  the  same  cause  as 
that  which  was  the  foundation  of  the  lawsuit 
between  these  same  parties  reported  in  80 
Oa.  114,  4  S.  E.  903.  The  official  report  OOB- 
sists  of  a  statement  showing  how  the  various 
(luestions  now  presented  for  adjudication 
arose  In  the  court  below.  The  rulings  of  this 
court  have  been  condeneed  Into  the  proposi- 
tions announced  in  the  headnotes. 

1.  There  was  no  merit  in  the  exceptions 
pendente  lite  flled  by  defendant's  counsel  to 
the  allowance  of  the  amendment  of  Febm- 
ai7  11,  1898,  to  the  plaintiff's  declaration  of 
August  5,  1884.  That  declaration  complained 
that  the  plaintliTs  land  was  rendered  almost 
worthless  for  cultivation  during  two  specified 
years.  Taking  a  fair  view  of  all  the  allega- 
tions Gontahied  in  the  amendment,  it  may 
be  properly  construed  as  claiming  additional 
damages  upon  the  theory  that  the  nuisance 
which  gave  rise  to  the  damages  alleged  In 
the  declaration  had  rendered  the  premises 
totally  useless  for  cultivation  during  the  two 
years  mentioned.  Thus  construed,  the 
amendment  Is  consistent  with  the  original 
plan  and  purpose  of  the  declaration,  the  ob- 
ject of  which  was  to  recover  damages  with 
reference  to  crops  for  these  two  particular 
years,  and  not  to  recover  permanent  or  pros- 
pective damages.  It  is  true  that  the  pleader, 
in  the  amendment,  designated  It  as  a  "count," 
but  this  was  a  mere  misnomer,  and  Is  of  no 
material  consequence.  In  the  argument  here, 
the  counsel  at  whose  instance  this  amend- 
ment was  allowed  seemed  to  construe  it  as 
not  being  confined  to  damages  relatively  to 
crops  only  for  the  two  years  specified  In  the 
declaration,  but  as  extending  to  and  c(»n- 
prehendlng  damage  to  the  land  itself  for  all 
the  time  claiming  after  the  year  1881.  In 
taking  this  position,  the  counsel  was  seek- 
ing to  show  that  the  purpose  of  the  amend- 
ment was  to  make  it  clear  that  the  perma- 
nent Injtiry  to  the  land  had  not  occurred  at 
the  time  of  the  filing  of  the  first  suit  against 
Cheeves.  Were  we  to  give  the  amendment 
the  construction  Juat  Indicated,  we  would  be 
coDStrained  to  hold  that  It  Introduced  a  new 
cause  of  action,  and  should  have  been  di8.i!- 
lowed;  but  we  do  not  think  that  construc- 
tion would  be  the  proper  one,  and  It  Is  our 
duty  to  shape  eur  Judgment  In  accordance 
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with  our  own  opinion  as  to  the  real  nature 
of  tbe  amendment,  which  is  as  stated  above. 
So  doing,  no  reason  for  reyersing  the  judg- 
ment allowing  the  amendment  appears,  and 
therefore  the  exceptions  pendente  lite  are 
overruled. 

2.  After  a  careful  examination  and  study 
of  each  and  all  of  the  consolidated  declara- 
tions, we  are  of  the  opinion  that,  properly 
construed,  they  should  be  treated  as  claim- 
ing damages  for  successive  years,  and  none 
of  them  as  proceeding  for  permanent  or  pro- 
spective damages.  It  is  true,  they  contain 
expressions  which  wonld  seem  to  indicate 
the  latter  purpose;  but,  viewing  them  all  to- 
gether, we  think  it  more  consistent  with  truth 
and  fairness  to  hold  that  the  object  of  each 
and  all  of  them  was  to  recover  for  losses  sus- 
tained in  successive  years  because  of  the 
fact  that  the  plaintiff's  land  was  rendered 
unfit  for  cultivation,  and  for  that  reason  he 
was  unable  to  make  crops  upon  the  same. 
The  declaration  of  1888  alleges  that  the  plain- 
tiff has  already  filed  his  suit  for  damages  for 
the  years  up  to  1883,  and  that  by  the  cutting 
of'  the  ditch  he  had  lost  his  crops  for  the 
years  1881,  1885,  1886,  and  1887,  of  the  yearly 
value  of  $500.  The  declaration  of  1889  al- 
leges that  the  plaintiff  has  already  brought 
suit  for  damages  for  the  years  up  to  1888, 
and  that  he  has  been  deprived  of  his  land 
for  cultivation,  and  is  no  longer  able  to  make 
crops  thereon,  and  claims  damages  to  the 
amount  of  $oOO  for  the  year  1888.  It  does 
not  appear  that  in  any  of  the  suits  the  plain- 
tiff seeks  to  recover  the  value  of  his  land  up- 
on the  theory  that  it  bad  been  rendered  to- 
tally worthless  for  all  purposes,  and  conse- 
quently was  of  no  value  whatever.  Some 
reason  for  concluding  that  this  was  not  the 
plaintiff's  theory  may  be  drawn  from  the 
fact  that  he  did  not  at  once,  and  long  prior  to 
the  year  1889,  bring  a  suit  for  the  total  value 
of  the  land. 

3.  The  third  beadnote,  in  connection  with 
what  has  already  been  said.  Is  comprehen- 
sive enough  to  render  unnecessary  a  restate- 
ment of  its  contents;  and,  upon  the  doctrine 
there  announced,  It  is  evident  that  the  statute 
of  limitations  has  no  application  whatever  to 
the  several  sections.  If  the  plaintiff  succeeds, 
by  evidence.  In  maintaining  them  as  laid. 
Until  It  has  been  definitely  established  by 
the  defendant  that  the  abatement  of  the  nui- 
sance would  in  no  way  improve  the  land,  or 
ameliorate  its  existing  condition  with  refer- 
ence to  the  production  of  crops,  the  plaintiff 
has  the  right  to  assume  that  the  nuisance 
will  be  abated,  and  to  recover  year  by  year 
the  injury  done  him  by  Its  maintenance.  If, 
however,  at  any  period  in  the  past,  the  effect 
of  the  nuisance  has  been  to  destroy  wholly 
and  permanently  the  fertility  of  the  land,  so 
that  even  abating  the  nuisance  would  not  re- 
store the  land  and  render  it  again  fertile  and 
fit  for  cultivation,  the  right  to  maintain  suc- 
cessive actions  relatively  to  subsequent  years 
ceased  at  that  period.    With  reference  to 


this  question,  we  are  not,  of  course,  prepared 
to  say  what  the  evidence  may  disclose,  and 
we  intimate  no  opinion  concerning  it,  one 
way  or  the  other.  But  it  is  a  question  which 
ought  to  be  developed  and  elucidated  at  the 
next  trial. 

4.  It  is  quite  clear  that  In  adjudicating  up- 
on a  demurrer  to  a  declaration,  or  a  series  of 
declarations  which  have  been  consolidated 
for  trial,  the  court  cannot  prc^erly  take  no- 
tice of  a  declaration  previously  filed  by  the 
same  plaintiff  against  the  same  defendant 
touching  the  same  subject-matter.  A  dec- 
laration, when  demuii-ed  to,  must  stand  or 
fall  upon  its  own  merits.  This  is  true  al- 
though the  declaration  In  band  may  refer  in 
general  terms  to  the  one  previously  filed.  If 
the  contents  of  the  declaration  last  referred 
to  were  set  out  substantially  or  In  full  in 
the  pending  declaration,  the  question  would 
be  different  Otherwise,  the  existence  and 
contents  of  the  former  declaration  should 
be  taken  advantage  of.  In  so  far  as  it  may 
avail  the  defendant,  by  plea,  for  it  cannot 
be  properly  urged  by  way  of  demurrer.  Judg- 
ment on  main  bill  of  exceptions  reversed. 
On  exceptions  pendente  lite,  affirmed. 


WILLIAMS  V.  ADAMS  et  aL 

(Supreme  Court  of  Georgia.    Aug.   14,  1891.) 

Tkial  or  Exceptions   to  Auditor's   Report  — 

Vbbdict— Aduinistratiox  op  Decedehi'b 

Estate— Sdppobt  or  Minok. 

1.  When  exceptions  to  the  report  of  an  au- 
ditor are  submitted  to  a  jury,  tney  must,  un- 
der section  4203  of  the  Code,  return  a  verdict 
on  each  exception  seriatim.  Accordingly,  it  was 
error  to  charge  the  jnry  that,  if  they  sustained 
the  auditor's  report  in  fuU,  the  form  of  their 
verdict  should  be:  "We,  the  jury,  sustain  the 
auditor's  report  in  full." 

2.  Under  section  2540  of  the  Code,  an  exec- 
utor or  administrator  has  no  anthoritv  to  apply 
or  pay  any  portion  of  an  estate  in  his  hands,  be- 
longing to  a  minor  who  has  no  guardian,  to  the 
maintenance  and  education  of  the  minor,  with- 
out first  obtaining  the  direction  of  the  proper 
ordinary;  and  where  an  administrator,  without 
sncb  direction,  pays  or  delivers  to  the  mother 
of  the  minor  money  or  property  of  the  lat- 
ter in  his  hands  (the  father  of  the  minor  being 
alive,  and  the  minor  residing  with  him  as  a 
member  of  his  family),  the  mother's  receipt  will 
be  no  protection  to  such  administrator;  nor  will 
the  subsequent  approval  by  the  ordinary  of  the 
administrator's  return,  including  such  receipt, 
legalize  the  administrator's  acts  in  the  prem- 
ises. 

S.  Where  an  administrator  cnm  testamento 
aanexo,  without  authority  of  law,  actually  ap- 

f)liea  assets  of  the  estate  to  the  support  of  minor 
egatees  who  have  no  claim  upon  the  decedent's 
estate  for  support,  and  the  evidence  renders  it 
certain  that  the  legatees  were  in  want,  and  re- 
ally took  and  enjoyed  the  support  thus  fur- 
nished, whether  a  court  of  eqni^,  when  the  ad- 
ministrator is  called  to  acconnt  in  an  action 
brought  n]^<«  his  bond^  can  and  will  ratify  such 
appropriation,  when  it  involves  not  only  the 
income  of  the  legacies,  but  the  corpus  thereof, 
and  not  only  a  part,  but  the  whole,  of  the  cot^ 
pns,  quaere. 

4.  Where,  by  a  clanse  in  a  will,  an  attor- 
ney at  law  was  appointed  to  see  to  its  probate 
and  execution,  according  to  the  provisions  in  the 
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rarioas  Items  thereof,  to  what  extent  an  admin- 
istrator cum  testamento  annexo  will  be  pro- 
tected in  acting  under  the  advice  of  this  attor- 
ney, quaere. 

(Syllabus  by  the  Court) 

Errw  from  superior  coart,  Upson  county; 
J.  J.  Hont,  Judge. 

Action  by  J.  C.  Williams,  as  ordinary,  for 
the  use  of  W.  B.  Matthews  and  others,  against 
J.  W.  Adams  and  others.  From  the  Judg- 
ment rendered,  plaintiff  brings  error.  Re- 
versed. 

The  following  Is  the  official  report: 

Williams,  as  ordinary  of  Upson  county,  sn- 
Ing  for  the  use  of  W.  B.  Matthews  and  many 
others,  legatees  under  the  will  of  James  Ad- 
ams, brought  suit  on  the  bond  of  J.  W.  Ad- 
ams, administrator  with  the  will  annexed  of 
James  Adams,  against  such  administrator  and 
the  sureties  on  his  bond.  The  declaration  al- 
leged, in  brief:  James  Adams  died  early  In 
1873,  leaving  a  wlU.  By  the  3d  item  of  this 
will  he  gave  his  wife,  Ldda,  a  life  Interest  in 
a  fractional  lot  of  land  in  Upson  county  and 
the  bridge  across  the  Flint  river,  with  an 
acre  of  land  at  each  end,  and  after  her  death 
all  to  be  sold  by  his  administrator,  and  the 
proceeds  divided  as  thereafter  directed  in  the 
will ;  also,  a  child's  part  of  his  personal  prop- 
erty. By  the  4tfa  item  he  gave  his  daughter 
Louisa  Martin  and  her  children  a  lot  of  land 
in  Upson  county,  and,  after  accounting  for  it 
at  a  certain  vtltiatlon,  provided  that  they 
were  to  have  a  child's  part  of  bis  personal 
proi>erty.  By  the  Sth,  6th,  and  7tb  items,  re- 
spectively, he  gave  to  his  daughters  Mary  E. 
Matthews,  Frances  Matthews,  and  Sarah  Wil- 
liams and  their  children  an  equal  share  in 
his  i>er8onal  proi)erty  and  the  proceeds  of  the 
sale  of  his  lands,  free  from  the  debts  of  the 
husband  of  Mary  B.  Matthews  as  to  the  por- 
tion going  to  her  and  her  children;  and  pro- 
vided that  none  of  the  property  willed  to 
Frances  Matthews  and  her  children  was  to 
go  Into  the  possession  and  control  of  her  hus- 
band, John  F.  Frances,  In  any  capacity  what- 
ever. By  the  8th,  0th,  10th,  11th,  and  12th 
items  be  gave  to  other  children  equal  shares 
in  tbe  proceeds  of  his  personalty  and  the  sale 
of  his  land,  lees  certain  advancements.  By 
other  Items  of  his  will  he  directed  that  all 
his  real  estate,  not  specifically  devised  or  not 
sold  by  him  while  In  life,  be  sold  by  his  ad- 
ministrator, and  that  his  administrator  sell 
all  bis  personalty,  and,  paying  expenses  of  ad- 
ministration, division  to  be  made  as  therein- 
before provided.  The  declaration  further  al- 
leged that  J.  W.  Adams,  administrator,  liad 
sold  all  the  realty,  except  one  lot,  for  $8,584, 
and  realized  from  the  personalty  $14,774,  and 
bad  paid  out  only  $964.91  on  debts  of  the  es- 
tate and  cost  of  administration,  leaving  $22,- 
;{&4.09  In  his  hands  to  be  paid  to  the  legatees. 
The  petition  then  set  forth  who  were  the  va- 
rious legatees  In  life,  and  the  amount  chilmed 
to  be  due  each,  and  that  the  administrator 
had  failed  and  refused  to  pay  them  such 
amonnts,   or   any   part   thereof.     Defendant 


pleaded  not  Indebted.  Further,  John  M.,Beula 
A.,  and  Brlnkley  Matthews,  and  Sarah  Mo- 
Michael  are  the  children  of  Fanny  A.  and 
John  F.  Matthews.  John  F.  Matthews  was 
regularly  appointed  trustee  for  his  said  wife 
and  children  by  the  cliancellor  whose  circuit 
embraced  the  coimty  in  which  they  then  lived. 
Before  the  trustee  was  appointed,  the  admin- 
istrator advanced  to  the  said  Mrs.  Matthews 
and  her  children  a  mule,  provisions,  and  mon- 
ey, which  was  necessary  to  be  done  in  order 
to  support  the  family,  and  without  which  ad- 
vancement they  could  not  have  made  a  living; 
and  defendants  ask  the  court,  in  the  exercise 
of  its  equitable  powers,  to  ratify  such  ad- 
vancement. After  said  Matthews  was  ap- 
pointed trustee,  the  administrator  paid  to  him 
the  full  distributive  share,  and  more  than 
J  such  share,  of  said  Mrs.  Matthews  and  her 
I  children.  Further,  Rebecca  B.,  Ida  M.,  Doki 
C,  Clara  F„  and  James  C.  WUUams  are  chil- 
dren of  Sarah  and  D.  R.  Williams,  all  minors, 
and  without  an  appointed  guardian;  but  D. 
R.  Williams  and  his  wife  were  the  natural 
guardians,  and  to  them  the  administrator 
paid  the  full  distributive  share  of  Sarah  Wil- 
liams and  her  children,  and  overpaid  it  by 
$300.  They  were  without  means  of  support, 
and  advancements  to  them  were  necessary, 
and  defendants  pray  that  these  advancements 
be  ratified.  Further,  a  similar  plea  as  to  the 
children  of  Laura  C.  and  William  Martin,  and 
as  to  the  children  of  Mary  B.  and  Oreen  B. 
Matthews;  and  that  the  Martin  children  and 
the  children  of  Mary  B.  and  Green  B.  Mat- 
thews, and  Mai7  B.  Matthews  brought  suit 
against  Adams,  administrator,  for  their  inter- 
est in  the  estate  of  John  Adams,  and  the  case 
was  settled  by  paying  $200  to  their  counsel. 
Farther,  that  John  F.  Matthews  Invested,  as 
trustee,  the  money  paid  to  him  in  land,  which 
he  now  owns  as  trustee,  and  on  which  he  and 
bis  family  live.  Further,  that  James  W. 
Greene  was  appointed  by  the  will  to  see  to 
the  execution  of  the  various  provisions  of  the 
will,  advise  and  direct  the  administrator,  and 
in  ail  these  matters  the  administrator  acted 
under  and  by  the  direction  of  James  W. 
.Greene.  The  case  was  referred  to  an  audi- 
tor, who  made  a  report.  Bxceptlons  were 
filed  to  the  auditor's  report  by  plaintiff,  both 
of  law  and  fact.  The  only  exceptions  now 
material  were  the  19th,  20th,  2l8t,  22d,  23d, 
24th,  25tb,  26th,  27th,  and  the  31st  exceptions 
of  fact  The  Jury  found  a  general  verdict 
sustaining  the  auditor's  report  Plaintiffs 
moved  for  a  new  trial,  and,  the  motion  being 
overruled,  excepted. 

The  19th  exception  was:  "The  auditor 
ought  not  to  have  charged  the  children  for 
the  supplies  and  money  furnished  mothers, 
because  the  evidence  did  not  show  how  much 
supplies  were  fnmished,  and  how  much 
money,  and  whether  either  or  both  was  ac- 
tually necessary,  and  used  for  their  benefit." 
The  20th  was:  "The  evidence  did  not  show 
that  J.  F.  Matthews  and  hte  wife  were  not 
able  to  support  their  children,  and  It  became 
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xtecessary  for  tbe  admlniBtrator  to  aid  in' 
•their  support."  The  21st  was:  "The  evi- 
dence did  not  show  that  Oreen  Berry  Mat- 
thews and  his  wife,  Mary  E.,  were  not  able 
to  support  their  children,  btrt  showed  that 
they  were,  and  did  support  them."  The  22d 
was  a  similar  exception  as  to  D.  B.  Williams 
and  wife,  and  the  23d  a  similar  exception  as 
to  Mrs.  L.  G.  Martin  and  her  husband.  The 
24th  was:  "The  auditor  erred  in  finding  that 
defendant  bad  fully  paid  the  children  of  F. 
A.  Matthews,  and  ?11.29  over;  that  the  evi- 
dence showed  that  he  had  not  fully  paid 
them,  and  now  owes  each  of  them  $203.73." 
The  25tb,  2eth,  and  27th  were  similar  excep- 
itloDS  as  to  the  children  of  Mrs.  Martin,  of 
Mrs.  Mary  B.  Matthews,  and  of  Mrs.  Sarah 
Williams,  respectively.  The  Slst  was  that 
the  auditor  erred  in  finding  that  the  adminis- 
trator  acted  under  advice  of  the  ordinary 
in  making  the  exchange  of  the  note  and  se- 
curity of  John  I.  Hall  for  the  note  and  ee- 
.curity  ojf  Jennings. 

The  motion  for  new  trial  was  upon  the 
'grounds  that  the  verdict  was  contrary  to  law, 
.evidence,  etc.;  also,  because,  the  issue  in 
this  ease  being  upon  eight  exceptions  of  fact, 
the  jury  failed  to  pass  upon  each  exoeiytioo 
separately,  but  found  a  verdict  generally  sus- 
taining the  auditor's  report.  Error  in  cbar- 
irlng:  "If  you  should  sustain  the  auditor's 
report  In  full,  the  form  of  your  verdict  should 
be:  "We,  the  Jury,  sustain  the  auditor's  re- 
port in  full.'"  In  a  note  to  this  ground  of 
the  motion,  the  court  states  that,  in  connec- 
tion with  the  charge  therein  excepted  to, 
be  also  charged  that  should  the  Jury,  under 
the  evldnice  and  law,  find  that  any  one  or 
more  of  the  exceptions  should  be  sustained, 
the  form  of  their  verdict  would  be:  "We, 
•the  Jury,  sustain  exceptions  numbers  so  and 
so  (naming  the  number),  and  against  the 
other  exception  (naming  them  by  number)." 
Error  in  charging:  "The  first  question  relied 
on  by  the  plolntlff  is  the  19th  exception, 
which  I  charge  you  is  so  general  that  you 
could  not  come  to  any  conclusion  as  to  what 
jrou  are  called  on  to  find,  and  yon  should 
Ignore  it.  If  the  administrator  has  paid  all  the 
4ebts  of  the  estate,  and  Just  daime  against 
It,  and  no  one  would  apply  to  be  guardian, 
I  charge  that  if  they  had  no  guardian,  and 
the  administrator  in  good  faith  paid  out 
money  or  property  for  their  support,  in  ex- 
cess of  the  Interest  or  their  estate,  he  is 
protected  by  the  law.  And  If  the  ordinary 
subsequently  approved  the  return  of  the  ad- 
ministrator, it  in  effect  is  an  approval  of  tiie 
administrator's  acts,  and  renders  his  acts 
legal;  but,  before  you  would  allow  that.  It 
must  appear  what  the  administrator  paid  out 
was  for  the  education  and  maintenance  of 
the  minors,  and  it  should  be  allowed  to  tibat 
«xtent  only.  I  charge  yon  that  if  the  mother 
of  these  children  gave  her  receipt  for  money 
or  property,  of  a  kind  which  could  reason- 
ably be  used  in  the  maintenance  and  educa- 
tion of  her  children,  the  piaintlfCs  In  this 


proceeding  are  conduded,  for  the  reason  the 
auditor  has  so  found,  and  no  exception  Is 
taken  to  that.  Hence,  if  It  so  appears  that 
such  receipts  were  given.  It  will  be  your  duty 
to  find,  to  the  extent  of  those  receipts,  that 
the  money  and  effects  were  paid  to  the  plaia- 
tiffs,  unless  this  fact  Is  rebutted  by  other 
evidence.  If  the  plalntififls  claim  that  any- 
thing Is  due  them,  the  burden  is  upon  them 
to  show  how  much  Is  due." 

J.  M.  Mathews,  for  plaintiff  in  error.  J.  S. 
Boynton,  Hall  &  Hammond,  A.  M.  Si>eer,  and 
M.  H.  Sandwich,  for  defendants  In  error. 

LUMPKIN,  J.  This  was  a  somewhat  com- 
plicated case,  and  the  questions  brought  to 
this  court  for  review  arose  upon  the  trial 
of  exceptions  to  an  auditor's  report.  The 
material  facts  are  stated  by  the  reporter. 
The  first  and  second  'headnotes  Indicate  the 
controlling  points  in  the  case  upon  which 
our  Judgment  of  reversal  la  based.  In  the 
third  and  fourth  headnotes  we  have  formu- 
lated questions  which  may  arise  on  the  next 
hearing,  but  which  are  not  now  decided. 

1.  The  court,  among  other  things,  instnict- 
ed  the  Jury  tliat.  If  they  sustained  the  au- 
ditor's report  In  full,  the  form  of  their  ver- 
dict should  be:  "We,  the  Jury,  sustain  the 
auditor's  report  In  fall."  There  being  nu- 
merous exceptions  to  be  passed  upon  by  the 
Jury,  this  charge  was  in  plain  violation  of 
the  express  provision  contained  in  section 
4203  of  the  Code,  which  declares  that,  when 
exceptions  to  the  report  of  an  auditor  are 
submitted  to  a  Jury,  they  "shall  return  a  ver- 
dict on  each  exception  seriatim."  We  are 
therefore  compelled  to  hold  that  this  charge 
was  erroneous. 

2.  The  auditor,  in  effect,  reported  that  the 
administrator  with  the  will  annexed  had  the 
right  to  pay  and  deliver  to  the  mothers,  re- 
spectively, of  the  minors  Interested  in  ttie 
estate,  ail  of  the  money  and  property  com- 
ing to  the  minors  under  the  will  of  James 
Adams,  in  order  to  enable  the  mothers  to 
apply  the  same  to  the  maintenance  and  edu- 
cation of  the  minors.  The  view  of  the  law 
thus  entertained  by  the  auditor  seems  to 
have  been  approved  by  the  trial  Judge,  and 
the  main  issue  contested  before  the  Jury  was 
whether  or  not,  in  point  of  fact,  the  mon- 
ey and  property  turned  over  to  the  moth- 
ers of  the  children  was  actually  neces- 
sary for  their  maintenance  and  education, 
and  was  actually  used  for  this  purpof^. 
Under  the  provisions  of  section  ^40  of  the 
Code,  an  administrator  has  no  authority 
to  apply  or  pay,  directly  or  Indirectly,  any 
portion  of  an  estate  in  bis  hands,  belong- 
ing to  a  minor  who  has  no  guardian,  to  the 
maintenance  and  education  of  the  minor, 
without  first  obtaining  the  direction  of  the 
proper  ordinary.  In  the  absence  of  such  di- 
rection, the  payment  to  the  mother  of  a 
minor  would  be  totally  nnauthorlaed,  eej*- 
clally  so  when  it  appears  that  the  mlDor*s 
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father  Is  aliTe,  and  the  minor  is  residing 
with  him  as  a  member  of  his  family.  It 
follows  tliat  tlie  receipts  given  by  the  moth- 
ers to  the  administrator  for  the  shares  of 
their  children,  respectively,  in  the  estate  of 
Adams,  were  no  legal  protection  at  ail  to 
the  administrator.  These  plain  niles  of  the 
law  were  recogrdixed  by  the  able  counsel 
who  appeared  for  him;  but  It  was  Insisted 
that  the  approval  by  the  ordinary  of  his  re- 
turns, induding  the  receipts  Just  mentioned, 
legalixed  and  made  valid  the  administrator's 
acts  in  the  premises.  We  cannot  concur 
in  tliis  view.  Tlte  cases  of  Rolfe  v.  Rolfe, 
lo  Ga.  451,  and  20  Ga.  325,  and  Smith  v. 
Hilly,  1»  Ga.  682,  all  of  which  were  decided 
before  the  Code,  and  Cook  v.  Bainey,  01  Ga. 
4.y2,  aiid  otfaetB  to  the  like  elTect,  decided 
since  the  adoption  of  the  Code,  do  not  sus- 
tnlu  the  contention  of  the  defendants  in  er- 
ror in  this  respect.  These  cases  do,  in  efTect, 
hold  that,  by  approving  the  regular  annual 
returns  of  a  guardian  showing  on  their  face 
that  the  expenses  of  maintaining  and  edo- 
<-atlng  the  ward  bad  exceeded  the  income  of 
his  estate,  the  ordinary  consented  to  the  ex- 
penditure of  more  tlmn  the  anniial  profits 
for  tbeae  purposes.  But  a  careful  examina- 
tion of  these  cases  will  show  that  the  mon- 
ey expended  by  the  guardian  in  each  In- 
stance was  directly  dlsburaed  by  him  for 
the  ward's  maintenance  and  education.  In 
other  words,  the  returns  showed  unequivo- 
cally on  their  faces'  that  the  money  of  the 
ward  was  tn  fact  used  by  the  guardian  for 
these  identical  purposes.  These  cases,  and 
others  lUce  tfaem,  have  gone  quite  far  enough 
in  holding  that  a  gmirdian  will  be  protected 
in  encroaching  npon  the  corpus  of  the  ward's 
estate,  under  these  circumstances,  and  we 
are  not  disposed  to  extend  It  further.  Grant- 
ing, however,  for  argument's  sake,  that  the 
doctrine  of  these  cases  is  applicable  ts  a 
case  arising  under  section  2540  of  the  Code, 
we  are  qalte  certain  tliat  an  administrator. 
In  order  to  obtain  the  protection  afforded  by 
this  section,  must  see  to  It  that  the  money 
is  expended  properly  and  Judiciously  for  the 
minor's  support  and  edncatloh,  and  for  noth- 
ing else.  He  cannot  obtain  this  protection 
by  turning  over  the  minor's  estate  in  bulk 
to  any  otber  i>ersoa,  upon  the  idea  that  so 
doing  is  necessary  to  the  minor's  mainte- 
nance  and  education,  and  that  the  person  to 
whom  be  turns  the  estate  over  will  properly 
dispose  of  it  for  this  purpose.  To  sanction 
»-jeb  a  rule  as  this  would  simply  put  it 
witlilB  the  power  of  an  administrator,  hav- 
ing in  his  bands  property  belonging  to  a 
minor,  to  deliver  it  to  whomsoever  he  pleas- 
ed, and  thus  avoid  the  responsibility  which 
the  law  puts  upon  him.  Surely  such  a  thing 
was  never  contemplated  by  the  lawmaking 
power,  or  by  this  court  in  any  of  its  deci- 
sions. 

3.  But  sappose  the  administrator,  though 
without  autborlty  of  law,  did  turn  over  to 
the  mothers  et  these  children  their  shares 
V.21s.K:no.8--34 


in  the  estate  of  James  Adams,  and  can 
a£9rmatively  show  that  the  children  were 
actually  in  want,  and  were  actually  sup- 
ported or  educated  out  of  the  means  thus 
furnished.  Will  a  court  of  equity,  at  the 
Instance  of  the  administrator  and  the  sure- 
ties upon  his  bond,  ratify  such  an  appro- 
priation of  the  children's  property,  the  same 
involving,  not  only  the  Income,  but  the  entire 
corpus,  of  their  shares  in  the  estate?  We 
leave  this  question  open  for  further  investi- 
gation. 

4.  Another  question  which  seems  to  have 
cut  no  figure  tn  the  trial  now  under  review, 
but  which  may  become  an  Important  one 
at  the  next  hearing,  is  whether  or  not  an 
administrator  with  the  will  annexed  will  be 
protected  in  what  he  does  under  the  advice 
of  an  attorney  at  law  appointed  by  the  will 
to  see  to  its  probate  and  execution.  As 
no  ruling  was  made  by  this  court  below  on 
this  question,  we  also  leave  it  open,  without 
Intimating  any  opinion  concerning  it  Judg- 
ment tevereed. 


BEDGOOD  et  al.  v.  McLANB. 
(Supreme  Court  of  Georgia.     Aug.  14.  ISM.) 

D01fICII.E  OF  MlHOS— GrUASDIAS — SaLB  FOH  T*XB8 

— Prksumptions  as  to  Validiti. 

1.  Although  a  minor  of  rety  tender  age 
may.  at  the  time  of  his  father's  death,  be  tem- 
porarily reding  with  another  person  in  a  coun- 
ty other  than  that  in  which  tiie  father  was  dom- 
iciled, and  in  which  he  died,  and  may  continue 
to  80  reside  after  the  father's  death,  tlie  ordi- 
nary of  the  county  of  the  deceased  father's 
domicile  had  jurisdictioo,  upon  the  application 
of  the  person  with  whom  the  minor  was  thus 
residing,  to  appoint  him  gaardian  of  the  minor, 
there  being  nothing  to  show  that  the  minor's 
domicile  had,  during  the  father's  lifetime,  be- 
come different  from  that  of  the  father  by  rea- 
son of  a  relinqniabment  by  tlie  latter  of  bis 
parental  authority  to  the  other  person,  and  the 
applicant  for  the  guardianship,  by  applying  to 
the  ordinary,  of  the  county  in  which  the  father 
died,  recognizing  and  conceding  that  no  change 
in  the  minor's  domicile  had  taken  place. 

2.  Where  a  lot  of  wild  land  was  sold  for 
taxes  by  virtue  of  an  execution  issned  by  the 
comptroller  general  under  the  provisions  of  the 
act  of  February  28,  1874  (Acts  1874,  p.  105), 
the  presumption,  in  the  absence  of  sufficient 
eTidence  to  the  contrary,  is  that  the  comptrol- 
ler general  complied  with  his  duty  as  to  adrer- 
tising,  as  required  by  the  sixth  section  of  that 
act,  as  amended  by  the  act  of  March  2.  1875 
(Acts  1875,  p.  119);  and  this  presumption  is 
not  overcome  by  exhibiting  three  copies  of  a 
newspaper  dated,  respectively,  in  three  succes- 
sive weeks,  and  pulilished  at  the  capital  of  the 
state,  in  each  of  which  appears  a  proper  ad- 
vertisement that  the  lot  in  question  was  in  de- 
fault for  taxes,  without  also  exhibiting  other 
copies  of  the  newspaper  printed  during  the 
weeks  immediately  before  and  immediately  aft- 
er the  three  weeks  mentioned,  and  not  contain- 
ing such  advertisement,  or  else  showing  that  no 
such  copies  were  issued.  The  mere  fact  that 
the  files  of  the  newspaper,  kept  in  the  office  in 
which  it  was  printed,  contained  no  copies  of 
given  dates,  would  not,  of  itself,  be  sufficient 
evidence  that  no  copies  of  the  paper  were  in 
fact  printed  and  issued  on  those  dates.        , 

3.  Irrespective  of  the  various  questions 
raised  in  the  motion  for  a  new  trial,  the  vei^ 
diet,  for  the  reasons  indicated  in  ttM  foregoing 
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notes,  waa  wrong  on  the  substantial  merits  of 
the  case,  and  the  conrt  erred  in  refusing  to 
giant  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Dooly  county; 
W.  H.  Fish,' Judge. 

Action  by  E.  A.  McLane  against  Bedgood 
&  Royal.  Plaintiff  bad  a  verdict,  and,  from 
a  judgment  refusing  a  new  trial,  defendants 
bring  error.     Reversed. 

Brisbee  &  Crum,  Wm.  Brunson,  and  J. 
H.  Martin,  for  plaintiffs  In  error.  Geo.  W. 
Wooten,  J.  W.  Haygood,  and  Gustin,  Guerry 
&  Hall,  for  defendant  in  error. 

LUMPKIN,  J.  It  appears  that  S.  J.  Mc- 
Lane, under  a  regular  chain  of  title  from 
tbe  state  down  to  hims^,  was  the  owner  of 
a  lot  of  wild  land  in  Dooly  county,  on  Oc- 
tober 23,  1870.  He  died,  while  seised  of 
this  lot,  and  Hugh  McLane,  who  was  his  son 
and  only  heir  at  law,  became  of  age  in  1889- 
or  1890.  In  1877  the  comptroller  general, 
under  the  provisions  of  the  act  of  February 
28,  1874  (Acts  1874,  p.  105),  as  amended  by 
the  act  of  March  2,  1875  (Acts  1875,  p.  119), 
Issued  an  execution  against  this  particulair 
lot  for  its  taxes  for  the  yeara  1874,  1875,  and 
1876.  The  land  was  levied  upon  by  the 
sho'ifl,  and,  after  due  advertisement,  was 
legally  sold  in  1878  to  one  Clements,  under 
whom  Bedgood  &  Royal  now  hold.  Hugh 
McLane  brought  the  present  action  against 
them  to  restrain  them  from  trespass- 
ing upon  the  lot,  for  the  recovery  of  the 
value  of  timber  which  they  had  cut  and 
removed  from  tbe  same,  and  for  the  can- 
cellation of  their  paper  title  to  the  lot  There 
was  a  verdict  for  the  plaintiff,  and  the  de- 
fendants assigned  error  upon  the  overruling 
of  their  motion  for  a  new  trial. 

1.  The  act  of  1874,  above  mentioned,  made 
It  the  duty  of  the  comptroller  general,  upon 
receipt  of  the  several  digests  of  tbe  receivers 
of  tax  returns,  to  make  out  a  complete  list 
of  all  the  unimproved  or  wild  lands  in  this 
state  not  given  in  for  taxes,  and,  after  com- 
pleting the  list,  to  make  advertisement  of 
such  lands  for  30  days  in  one  newspaper 
published  at  the  capital  of  the  state,  and  In 
such  advertisement  require  tbe  owners  of 
said  lands  to  come  forward  and  give  in  and 
pay  tbe  taxes  on  the  same.  By  tbe  act  of 
1875,  already  cited,  the  time  during  which 
the  publication  was  to  be  made  was  changed 
from  "thirty  days"  to  "once  a  week  for 
four  weeks."  After  the  exphration  of  the 
time  of  advertisement,  it  became  the  duty  of 
the  comptroller  general,  under  the  act  first 
mentioned,  to  Issue  executions  against  all 
wild  lands  not  returned  for  taxation.  The 
ninth  section  of  that  act  provided  that  "no 
sale  made  under  this  act  shall  in  any  man- 
ner operate  to  affect  or  defeat  the  title  of 
any  idiot  or  lunatic  or  minor  who  has  no 
legal  representative."  It  will  hare  been  ob- 
served that,  at  the  time  }f  the  sheriff's  sole 
of  the  lot  in  controversy,  Hugh  McLane,  Its 


owner,  was  a  minor;  and  one  of  the  c<ni- 
trolling  questions  Is  whether  or  not.  at  the 
time  of  that  sale,  be  had  a  lawfully-appoint- 
ed guardian.  It  appears  that,  in  1873  or 
1874,  one  Mlze  was  appointed  guardian  of 
Hugh  McLane,  who  was  then  a  mere  child, 
by  the  ordinary  of  Miller  county.  At  that 
time  Mlze  was  residing  In  Randolph  county. 
S.  J.  McLane  died  about  one  year  before 
Mlze  was  appointed  guardian  of  his  son.  At 
the  time  of  his  death  the  elder  McLane  re- 
sided and  was  domiciled  in  Miller  county,  to 
which  county  he  had  recently  removed  from 
Randolph.  In  point  of  fact  Hugh  McLane 
had  never  personally  resided  In  Miller  coun- 
ty at  any  time  before  the  appointment  of  bis 
guardian,  and  only  In  so  far  as  his  residence ' 
was  legally  incidental  to  that  of  his  fatlier 
could  he  be  said  to  have  been  a  resident  of  that 
county.  Under  this  state  of  f&cta,  did  the 
ordinary  of  Miller  county  have  Jurisdiction 
to  grant  the  letters  of  guardianship?  We 
think  he  did.  According  to  section  1G93  of 
the  Code,  the  domicile  of  every  minor  is  Uiat 
of  bis  father  (if  alive),  unless  such  father 
has  volimtarlly  relinquished  his  parental  au- 
thority to  some  other  person.  There  was  no 
evidence  to  show  that  the  elder  McLane  bad 
ever  done  this.  At  most.  It  only  appears 
that  be  was  permitting  his  child  to  reside 
temporailly.wlth  Mlze.  Therefore,  when  Mc- 
Lane died,  the  domicile  of  the  child  was  in 
Miller  county.  The  mere  fact  that  he  con- 
tinued to  reside  with  Mize  in  Randolph  coun- 
ty, after  the  father's  death,  would  not  of  it- 
self be  sufficient  to  change  his  lawful  domi- 
cile in  Miller;  and,  by  applying  to  tbe  or- 
dinary of  that  county  tor  letters  of  guardian- 
ship, Mize  recognized  and  conceded  that  no 
change  in  the  minor's  domicile  had  taken 
place.  We  therefore  think  the  appointment 
of  the  guardian  waa  valid.  Consequently 
the  ninth  section  of  the  act  of  1874.  above 
qnoted,  has  no  application,  and  tbe  sale  by 
the  sheriff  under  the  comptroller  general's 
execution  was  good,  if  otherwise  free  from 
legal  objection  to  its  validity. 

2.  In  tbe  absence  of  sufficient  evidence  to 
the  contrary,  the  law  presumes  that  the 
comptroller  general  compiled  with  his  duty 
as  to  advertising,  as  required  by  the  acts 
cited  In  the  first  division  of  this  opinion,  and 
the  bm-den  of  proof  was  upon  tbe  plaintiff 
to  show  that  he  did  not.  An  attoupt  to  do 
this  was  made  by  exhibiting  In  evidence 
three  copies  of.  the  Atlanta  Constltntlon,  pub- 
lished, respectively.  In  three  successive  weeks 
before  the  issuing  of  the  comptroller  gen- 
eral's execution,  in  each  of  which  copies  ap- 
pears a  proper  advertisement  of  the  lot  in 
controversy  as  being  in  default  for  taxes. 
This,  in  our  opinion,  was  not  sufficient  to 
show  a  failure  to  advertise  once  a  week  for 
four  weeks  without  producing  other  copies 
of  the  same  paper  published  during  the 
weeks  Immediately  before  and  immediately 
after  the  three  weeks  mentioned,  and  sLow- 
tng  that  neither  of  them  contained  the  nd- 
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Tertisanent,  or  else  by  proving  that  no  such  - 
copies  were  In  fact  Issued.  -  If  they  were 
issued,  tbere  is  certainly,  at  least,  as  much 
presumption  that  one  or  tbe  otlier  of  them 
contained  the  advertisement  as  that  neither 
did  contain  It,  and  it  was  incumbent  on  the 
plaintiff  to  show  affirmatively  tbe  absence 
of  tbe  advertisement  from  both.  As  he  did 
not  produce  such  copies,  his  next  conten- 
tion was  that,  In  point  of  fact,  they  were 
never  issued,  and  this  he  attempted  to  es- 
tablish by  showing  that  an  examination  of 
the  fllee  of  tbe  Constitution,  Icept  in  the  office 
where  that  paper  was  printed,  contained  no 
such  copies.  This  Itself  was  insufficient  to 
establish  that  such  copies  were  not  In  fact 
printed  and  issued.  It  would  be  a  very  easy 
thing,  after  a  newspaper  was  printed  and 
placed  on  file,  to  remove  it;  or  It  might  be 
that,  by  Inadvertence,  oversight,  or  neglect, 
a  particular  issue  of  the  paper  may  never 
have  been  placed  upon  ffie  in  the  newspaper 
office.  Indeed,  such  a  thing  is  far  more 
probable  than  that  a  newspaper  regulai-ly 
published  had  no  issue  on  a  given  date  or 
dates  apon  which,  In  due  course. of  business, 
copies  of  It  ought  to  have  been  printed  and 
circulated.  So  we  think  the  plaiutifC  failed 
to  show  that  the  comptroller  general's  adver^ 
tisement  was  not  duly  published,  and  the 
presumption  that  it  was  must  stand.  This 
disposes  of  tbe  only  remaining  material  ob- 
jection to  the  validity  of  the  sheriff's  sale. 

3.  Numerous  other  questions  were  raised 
by  the  motion  for  a  new  trial,  but,  irre- 
spective of  all  of  them,  we  have  shown  that 
the  Terdict  was  wrong  on  the  substantial 
merits  of  the  case.  We  therefore  grant  a 
new  trial,  without  discussing  the  grounds  of 
the  motion  In  which  these  other  questions 
are  presented.    Judgment  reversed. 


SOUTHERN  MARBLE  CO.  v.  DARNELL. 
(Supreme  Court  of  Georgia.     July  30,  18&1.) 

Dl-VEBSIOS  or  WaTFR— DaMAOBS— IlWINCTION— 

Estoppel. 

1.  The  measure  of  damans  for  injury  to  a 
mill  site  occasioned  by  diverting  therefrom  at  a 
IKiint  above  the  owner's  land,  by  means  of  a 
Iiermanent  ditch,  the  water  or  a  part  of  the 
water  in  a  stream  which  would  otherwise  have 
reached  the  mill  site,  and  might  have  been  used 
as  a  part  of  the  available  water  power,  is  ei- 
ther the  difference  m  the  value  of  the  land  with- 
out the  diverted  water  and  its  value  with  that 
water,  or  the  like  difference  as  to  the  value  of 
the  mill  site  itself;  the  owner  bein^  entitled  to 
recover  one  or  the  other  of  these  differences  at 
his  election.  No  mill  ever  having  been  actnally 
erecrted.  nor  anything  done  preparatory  to  its 
erection,  the  intention  of  the  owner  at  the  time 
tbe  diversion  of  the  water  took  place,  or  at  a 
previous  or  subsequent  time,  to  erect  a  mill  on 
the  site  in  qnestion,  wonld  make  no  difference 
as  to  measoring  his  damages.  The  anticipated 
profits  of  a  mill  which  never  existed  could  not 
be  recovered. 

2.  The  like  measure  of  damages  would  ap- 
ply to  an  ocher  or  manganese  mine  or  mines 
never  opened  or  worked  or  put  in  a  state  «f 
preparation  for  applying  the  water  to  them. 


3.  If  the' owner  consented  to  the  construc- 
tion of  the  ditch  or  canal,  knowing  t"  >  purpose 
of  the  same,  lie  could  not  afterwards*  oomplain 
of  the  result  as  an  injury  to  him  or  his  prem- 
ises. His  consent  might  be  inferied  from  his 
aiding  as  an  empioye  in  surveying  and  locating 
the  route  of  the  ditch,  and  acceptmg  compensa- 
tion for  his  labor,  unless  he  actually  objected 
and  made  his  objection  known  in  due  time. 

4.  If  the  owner  stood  by  while  the  ditch  or 
canal  was  being  constructed  at  a  heavy  ex- 
pense, and  made  no  objection,  and  took  no  steps 
to  prevent  the  work  ot  its  consequences,  until 
after  completion,  he  would  be  estopped  from 
afterwards  obtaining  an  injunction  against  the 
use  of  the  ditch  or  the  continuous  diversion  of 
the  water  by  means  of  the  same. 

(SyUabus  by  the  Court) 

Error  from  superior  court,  Pickens  county ; 
George  F.  Gober,  Judge. 

Action  by  Manson  Darnell  against  tbe 
Southern  Marble  Company  for  an  injunction 
and  other  relief.  There  was  a  verdict  for 
plaintiff,  and  from  an  order  denying  a  new 
trial  defendant  brings  error.     Reversed. 

The  following  is  the  official  report: 

Darnell  brought  his  petition  against  the 
Southern  Marble  Company  to  recover  dam- 
ages alleged  to  have  resulted  to  him  from  the 
diversion  of  water  by  defendant,  and  for  In- 
junction to  prevent  any  further  diversion. 
The  petition  was  demun-ed  to,  and  the  over- 
ruling of  the  demurrer  is  one  ground  of  ex- 
ception. The  Jury  found  for  the  plalntltt 
$100  as  damages,  and  that  defendant  be  per- 
petually enjoined  as  prayed.  Defendant 
moved  for  a  new  trial,  and  the  overruling  of 
the  motion  Is  the  other  ground  of  exception. 
Tbe  petition  alleges:  Upon  plaintiff's  land 
flow  two  streams  of  water,  known  as  "Bar- 
nett  Creek"  and  "Dock  Creek."  On  one  of 
them  Is  a  valuable  water  power,  of  the 
height  of  about  25  feet,  over  which  the 
creek  flowe,  and  to  utilize  which  plaintiff  In- 
tended to  erect  a  mill  for  grinding  grain  for 
profit;  said  water  power  being  sufficient, 
with  the  natural  and  ordinary  fiow  of  water 
In  the  creek,  to  propel  the  machinery  of  the 
mill  or  other  M^nary  machlneiry  usually 
propelled  by  water.  Plaintiff's  home  and 
farm  are  on  this  land,  and  be  conducts  farm- 
ing operations  thereon,  and  said  streams  are 
very  valuable  in  furnishing  to  the  farm  and 
its  uses,  at  all  times  when  undisturbed  and 
In  their  natural  flow,  an  adequate  supply  of 
water.  The  land  contains  valuable  mineral 
deposits,  and  the  streams  are  Indispensably 
necessary  to  the  development  and  mining  of 
said  minerals;  and,  in  the  event  plaintiff 
should  at  any  time  desire  to  enter  upon  such 
development  and  mining,  it  would  be  neces- 
sary to  divert  said  streams  or  some  portion 
thereof  for  that  pui-poee,  and  th6  volume  of 
the  same  In  their  natural  flow  would  be  en- 
tirely sufficient  for  such  operations.  De- 
fendant, a  corporation  of  this  state,  doing 
the  business  of  quarrying  marble  in  the  im- 
mediate neighborhood  of  said  land,  has  di- 
verted said  streams  from  their  natural  and 
usual  channels,  and  has  conveyed  the  waters 
of  the  same  off  and  away  from  plaintiff's 
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land,  by  means  of  aqueducts,  pipes,  ditches, 
dams,  and  other  means,  thei'eby  absolutely 
depiivlng  plaintiff  of  the  uses  and  benefits 
of  the  'waters  of  said  streams;  has  disre- 
garded defendant's  notice  to  desist  from  such 
unlawful  diversion;  and  has  continued  the 
same  for  the  past  two  years.  If  defendant 
be  permitted  further  to  continue  such  diver- 
sion, the  land  of  plaintiff  will  necessarily  be 
Irreparably  depreciated  In  value,  his  farm 
wiU  be  seriously  damaged,  his  water  power 
on  which  he  intended  to  erect  the  mill  will 
be  totally  destroyed  and  made  worthless,  and 
the  various  uses  and  benefits  accruing  to  blm 
by  the  free  and  undisturbed  possession  and 
enjoyment  of  said  streama  will  be  largely 
impaired.  Defendant  is  osing  said  waters 
on  its  pisiperty  in  quarrying  and  cutting 
marble  for  profit,  without  the  permission  of 
or  the  slightest  compensation  to  plaintiff, 
who,  by  these  means,  had  been  damaged 
$5,000.  He  prays  that  defendant  be  com- 
manded by  Injunction  to  desist  absolutely 
from  the  diversion  of  the  streams  from  their 
natural  and  usual  channels,  and  from  Inter- 
fering In  any  way  with  their  course  or  condi- 
tion. The  grounds  of  demurrer  to  the  peti- 
tion are:  (1)  The  allegations  show  no  cause 
of  action  in  plaintiff  against  defendant,  and 
(2)  do  not  entitle  him  to  the  relief  prayed, 
nor  to  any  relief.  (3)  He  falls  to  allege  that 
defendant  Is  insolvent.  He  falls  to  allege  that 
the  damages  claimed  to  have  been  done  him 
are  irreparable;  bat,  on  the  contrary,  sets 
forth  that  he  has  been  damaged  a  certain 
sum,  which  allegation,  while  It  destroys  a 
necessary  ingredient  In  the  petition  for  in- 
junction, affords  no  basis  otherwise  for  the 
action,  there  being  no  prayer  for  money 
Judgment.  (4)  He  falls  to  allege  where  the 
alleged  diversion  of  water  was  made.  He 
falls  to  allege  how  much  he  has  been  dam- 
aged as  to  his  cattle  or  stock,  how  much  as 
to  farming  uses  of  water,  how  much  as  to 
mineral  or  quarrying  purposes,  or  how  much 
as  to  the  contemplated  mill;  nor  does  the 
petition  furnish  any  data  upon  these  mat- 
ters, but  Is  utterly  vague  and  Insufficient. 
And  he  falls  to  allege  that  he  could  profitably 
have  erected  and  operated  a  mill  upon  his 
pi-operty,  using  the  water  power  mentioned, 
with  an  ordinary  and  natural  fiow  of  the 
water,  or  that  a  profitable  development  of 
the  mineral  Interest  upon  the  land  could  be 
obtained  by  the  use  of  such  water  in  its  or- 
dlnarj'  and  natural  fiow.  By  amendment, 
plaintiff  Alleged  that,  while  he  has  claimed 
damages  in  a  sum  mentioned,  such  damages 
are  Irreparable  if  defendant  be  permitted  to 
continue  the  acts  complained  of;  that  his 
farm  as  such,  and  with  reference  solely  to 
the  use  of  the  same  for  agricultural  pur- 
poses, has  been  damaged  $1,000  by  the  acts 
complained  of;  that  by  the  diversion  of  the 
water  from  his  land,  and  the  diminution  of 
Mie  supply  to  which  he  Is  Justly  entitled,  he 
has  been  damaged  $500  as  to  his  cattle, 
horses,  and  other  stock.;  that  his  contemplat- 


ed mill  property  has  been  damaged  $1,000, 
that,  with  the  ordinary  and  natural  flow  of 
water  in  the  stream  on  which  said  water 
power  Is  situated,  the  contemplated  mill 
could  have  been  profitably  erected  and  oper- 
ated, and  dher  machinery  usually  propelled 
by  water,  for  threshing  grain,  ginning  cot- 
ton, etc.,  could  have  been  successfully  and 
profitably  utilized  on  and  by  said  water  pow-  I 
er,  but  for  the  unlawful  acts  of  defendant 
in  the  diversion  and  diminution  of  the  water 
supply;  that  by  said  acts  the  mineral  in- 
terest, consisting  of  valuable  deposits  of  i 
manganese  anQ  ocher,  has  been  damaged 
$2,000;  that,  by  being  denied  the  free  and 
undisturbed  use  of  the  supply  of  water  nat- 
urally belonging  to  and  running  In  said 
stream,  complainant  has  been  unable  to  com- 
plete negotiations  for  the  leasing  of  theee 
mineral  deposits  to  solvent  and  responsible 
parties,  and  such  negotiations  were  actually 
In  progress,  and  were  terminated  by  such 
parties  because  of  the  diversion  and  diminu- 
tion of  the  water  supply  by  defendant;  and 
that  hi  the  use  of  water  from  said  streamK. 
of  which  plaintiff  has  been  deprived  by  the 
acts  of  defendant,  for  culinary  and  other 
household  purposes,  he  has  been  damaged 
$500,— for  all  of  which  several  sums  he  prays 
Judgment.  He  further  alleges  that,  at  tbe 
time  of  the  diversion  of  tbe  streams  flowing 
over  his  land,  be  was  the  owner  and  in  ac- 
tual possession  of  the  some;  that  cne  of  tlic 
streams  rune  within  less  than  50  feet  of  bis 
residence;  that  these  streams  flow  In  a 
southerly  direction,  their  source  being  In  a 
northerly  direction  from  his  land  and  resi- 
dence; thait,  at  a  point  on  said  streams  ab<>'.u 
400  yard«  from  his  land,  the  ditch  by  mesas 
of  which  the  water  is  diverted  has  been  cut 
for  a  distance  of  nearly  five  miles,  running 
in  a  westerly  dli«ction,  taking  up  and  divert- 
ing all  the  streams  flowing  in  a  southerly 
direction  and  which  the  ditch  crosses,  tbe 
puipose  being  to  discbarge  the  water  of  said 
streams  into  a  reservoir  at  the  western  ton- 
ing of  the  ditch,  and  thence  to  the  mill  and 
quan'les  of  defendant,  in  the  operation  of 
which  mill  and  quarries  the  water  is  used, 
etc.  Tbe  grounds  of  demurrer  to  the  amend- 
ment are:  (1)  It  Is  too  ^-ague  and  general 
as  to  the  elements  of  damaga  (2)  As  to  tbe 
claim  of  damages  to  the  alleged  mill  site  or 
"contcmplatcfl  mill  property,"  and  as  to  tbe 
alleged  mineral  interest,  (a)  the  elements  of 
such  damage  are  not  specifically  alleged;  (b> 
plaintiff  cannot  recover  for  future  or  pros- 
pective damages;  (c)  nor  can  he  recover 
conjectural,  speculative,  or  remote  damages, 
such  as  he  sets  forth  as  to  the  mill  site  and 
mineral  Interest.  (3)  Those  portions  of  tbe 
petition  and  amendment  asking  for  damages 
for  diver^on  of  agricultural  or  household 
supply  of  water,  or  supply  of  warter  to  cattle 
or  stock,  do  not  specifically  set  forth  the  ele- 
ments of  damage  complained  of.  The  Judge 
sustained  the  demurrer  as  to  the  allegations 
relating  to  diminution  of  water  tor  stock. 
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culinary,  and  domestic  purposes,  and  agrl- 
cnltni'al  purposes,  but  overruled  the  demur- 
rer In  other  respects,  holding  that  the  plain- 
tiff might  show  what  he  had  been  damaged 
from  the  diversion  of  water  from  his  contem- 
plated mill,  the  measure  being  "the  reasona- 
ble value  of  the  profit  for  rent  of  such  a 
plant  as  he  Intended  and  had  ability  to  build, 
for  the  time  during  which  he  wa«  derived 
of  Its  use  by  the  act  of  defendant  by  the  di- 
version of  the  water,  if  such  is  the  fact,  tak- 
ing into  consideration  the  coBt  of  the  plant"; 
and  that  plaintlfT  should  be  allowed  to  show 
what  he  had  been  damaged  by  being  depriv- 
ed of  the  water  for  the  washing  of  his  min- 
eral pn^ierty,  if  anch  was  the   fact,  such 
damages  not  to  be  prospective,  but  to  be  con- 
fined to  what  he  had  actually  sustained.    In 
its  answer,  defendant  denies  that  it  has  dam- 
aged the  plaintiff  in  any  way;  or  that  it  has 
so  diverted  water  as  to  deprive  plaintiff  of 
an  abundant  supply  for  his  stock,  or  for  any 
ordinary  domestic  or  agricultural  pui-pose; 
or  that  with  the  full,  ordinary,  and  natural 
flow  of  water  there  would  be  a  sufficient  sup- 
ply to  afford  plaintiff  such  power  as  to  ena- 
ble him  to  erect  and  profitably  conduct  a 
mill;   or  that  there  are  mineral  deposits  of 
value  on  bis  land,  the  profitable  working  of 
which  is  or  has  been  prevented  by  a  diver- 
sion ot  water  by  defendant^  or  tlMit  the  nat- 
ural and  ordinary  flow  of  water  would  be 
sufHcient  for  the  profitable  working  of  said 
minerals.    Defendant  further  pleads  that  it 
acqnirc^  a  perfect  legal  right  to  construct 
the    waterway  complained  of.     One  of  its 
lateral  ditches  does  divert  a  small  amount  of 
water  which   by  Its   natural   course   would 
flow  into  Dock  and  Bamett  creeks,  but  plain- 
tiff Is  not  in  any  manner  injured  thereby. 
The  points  of  diversion  are  near  the  heads  of 
tbe  streams,  and  the  amount  of  water  divert- 
ed from  the  streams  by  the  ditch  is  very 
small,— so  small  as  not  perceptibly  to  lessen 
the  Yolume  of  water  In  tbe  streams  when 
tbey  reach  plaintiff's  land.     These  streams 
are  made  up  or  supplied  by  numerous  springs 
along   their  course,  tbe  greater  number  of 
which  are  at  points  below  the  ditch.     When 
the  streams  reach  plaintiff's  land,  they  con- 
tain a  sufficient  quantity  of  water  to  fur- 
nish  an  adequate  supply   daily  for  60,000 
head  of  cattle,— a  much  larger  herd  than  will 
probably  ever  be  pastured  on  said  land  by 
plaintiff,   bis   heirs   or   assigns.    It  is   not 
practicable,  wllb  or  without  the  water  di- 
verted by  the  ditch,  to  erect  a  mill  at  plain- 
tiff's alleged  mill  site  (which  defendant  has 
had  examined)  that  can  be  successfully  and 
profitably  operated.     The  alleged  damage  to 
said  mill  site,  if  any  has  been  sustained,  is 
too  remote  and  speculative  to  be  recovered. 
Defendant  cut  the  diitcb  vaore  than  two  years 
aKo,  and  has  continued  from  that  time  to  use 
It.      It  wars  constructed  at  much  labor,  ez- 
peuse,  and  time,  and  is  of  much  value  to 
defendant.     Long  before  it  was  dug,  plain- 
tiff waa  folly  aware  of  defendant's  purpose. 


He  actually  took  part  In  tbe  survey  for  the 
ditch,  was  employed  by  defendant  to  assist 
in  its  construction,  did  assist  in  the  work, 
and  was  paid  for  bis  services  by  defendant; 
wherefore  he  Is  estopped  from  urging  that 
he  has  been  damaged  by  it,  but,  if  not  estop- 
ped, he  has,  by  his  long  acquiescence  and 
laches,  deprived  himself  of  the  right  to  equi- 
table relief  by  injunction. 

The  motion  for  a  new  trial  alleges  that  the 
verdict  is  contrary  to  law  and  evidence,  and 
contains  the  following  special  grounds:  (1) 
To  plaintiff's  testimony  of  his  Intention  to 
erect  a  mill,  the  defendant  objected,  on  the 
ground  that  such  proof  would  be  irrelevant 
and  immaterial,  and  because  a  recovery  on 
account  of  such  Intention  would  be  of  a  fu- 
ture, speculative,  and  remote  nature.  Upon 
this  objection  the  court  made  the  following 
mllng,  which  is  assigned  as  errw:  "My 
idea  is  that  he  would  have  a  right  to  show 
that  he  bad  an  intention  and  ability  to  erect  a 
mill,  and  has  a  right  to  show  what  was  the 
value  for  rest  of  such  a  mill  as  he  had  the 
ability  and  intended  to  erect,  for  tbe  time 
be  was  deprived  of  it  by  tbe  act  of  tbe  de- 
fendant, if  he  was  deprived.  I  mean  by 
value  for  rent  the  profit  for  hire.  You  can 
take  into  consideration  what  it  would  cost, 
and  the  profit  that  would  be  in  it  for  rent 
during  tbe  time  he  was  deprived  of  it,  tak- 
ing into  consideration  tbe  amount  of  cost  and 
all.  Of  course,  the  capital  be  put  bito  it 
would  be  taken  into  consideration.  It  is 
tbe  profit  for  rent  during  the  time  he  was 
deprived  of  it"  (2)  Plaintiff  testified,  in 
relation  to  damage  by  diversion  of  the 
streams  from  his  mineral  land:  "We  have 
got  some  manganese  and  ocher  property,  and 
we  got  an  option  at  one  time  to  certain  prop- 
erty to  McOonkey  and  Ely.  Then  two  par- 
ties come  to  me  and  Mr.  Padgett,  and  wanted 
a  showing  on  pur  property  there,  and  we  gflve 
them  a  showing,  and  tbe  time  come  on  for 
them  to  pay  for  it,  and  tbey  told  me  the 
money  was  ready  if  we  put  the  water  back 
there,— the  water  the  Southern  Marble  Com- 
pany took  from  me.  Me  and  Mr.  Padgett 
were  to  get  sixteen  hundred  dollars.  Mr. 
Padgett  had  a  half  interest  in  tbe  minerals. 
Tbey  told  us  both  that  the  money  was  ready 
if  we  would  put  tbe  water  back  there;  that 
they  had  no  use  for  if  without  the  water." 
To  this  testimony  defendant  objected,  on  tbe 
ground  that  the  plaintiff  could  only  show  how 
much  he  had  been  damaged  by  being  de- 
prived of  the  water  that  he  could  have  used 
in  the  development  of  the  mineral  property; 
that  tbe  option  did  not  indicate  in  any  man- 
ner the  value  of  the  property;  that  such 
projected  sale  did  not  indicate  the  value  of 
the  property  prior  to  bringing  tbe  suit;  and 
that  the  sayings  of  these  other  parties  were 
not  admissible.  The  court  ruled  that  the 
giving  of  the  option  would  be  Immaterial,  and 
that  plaintiff  would  have  a  right  to  show  any 
damage,  not  prospective,  accruing  to  him; 
also:    "You  are  here  asking  for  aninjnnctiou 
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to  restrain  these  people  from  diverting  this 
water.  If  you  get  the  relief  you  seeli:,  you 
would  hare  your  mineral  property  and  your 
water  on  It.  You  have  the  right  to  show  what 
you  could  have  sold  this  property  for,  as  one  of 
the  means  of  determining  its  worth  or  value. 
You  have  no  right  to  show  what  anybody 
said  about  it.  It  Is  a  fact,  tbojigb,  If  you 
can  sell  it,  that  you  have  right  to  show. 
Upon  the  question  as  to  what  it  would  be 
worth  per  year,  you  have  a  right  to  show  IL 
You  can  show,  if  you  can,  what  you  could 
have  sold  it  for,  by  way  of  showing  the 
worth  of  the  property;  and  then  the  question 
would  come  up  as  to  its  annual  worth.  The 
measure  of  damages  would  be  its  annual 
value;  that  is,  for  the  time  be  was  deprived 
of  the  use  of  this  water.  The  presumption  Is, 
if  it  was  worth  eight  hundred  dollars,  it  Is 
worth  that  now.  If  you  get  the  water  back. 
That  Is  the  gist  of  yoiir  case,  that  you  were 
damaged  by  taking  this  water  off.  If  you 
were,  you  must  show  it  to  the  jury  during 
this  time,  prior  to  the  filing  tot  the  suit." 
Plaintiff  testified,  under  this  ruling,  that  they 
could  have  sold  that  property  for  $1,600  but 
for  the  interference  with  the  water;  that 
he  did  not  know  exactly  what  he  could  have 
made  out  of  it,  but  he  thought  It  would  have 
been  worth  $300  a  year.  Defendant  further 
objected  that  the  law  establishes  the  rental 
or  annual  value  of  the  property,  and  that  the 
testimony  gave  the  opinion  of  the  witness  as 
to  what  the  rental  value  of  the  property 
would  be  for  mineral  purposes,  when  It  was 
not  shown  that  he  was  an  expert.  On  these 
objections  the  court  ruled:  "I  do  not  think 
that  It  would  necessarily  follow,  because  he 
could  have  sold  the  land  for  a  certain  value, 
that  it  would  be  worth  so  much  per  year.  If 
he  has  been  In  charge  of  the  property,  and 
knows  all  the  facts  and  ch:cumstances  con- 
nected with  it,  if  he  knows  what  be  could 
realize  out  of  It  for  rent  or  lease,  I  think  he 
would  have  a  right  to  state  It."  Upon  the 
foregoing  rulings  errors  are  assigned,  and 
a  similar  assignment  is  made  on  the  fol- 
lowing testimony  of  Padgett,  touching  which 
the  court  made  like  rulings:  "We  had  a 
contract  with  McConkey  and  Ely.  If  it 
proved  to  be  good,  they  would  take  It.  They 
worked  down  on  my  brother's  farm.  They 
would  take  the  mlfieral  interest.  It  was 
iron  and  manganese  and  ocher.  They  called 
It  'manganlferous  ore.'  They  went  on  and 
worked  on  my  brother's  below  us,  and  I 
sorter  opened  ours.  They  took  an  option  on 
ours  at  $1,600.  Plaintiff  and  I  each  bad  a 
half-interest  In  the  property.  We  sold  It 
for  $1,600.  That  was  the  contract.  That  was 
a  little  before  the  ditch  was  cut.  They  came 
and  told  us  they  would  take  the  property, 
but  the  water  was  cut  off,  and  they  went 
and  worked  some  on  the  same  land.  Taking 
the  water  off  into  the  ditch  to  the  marble 
works  prevented  the  sale.  (4)  The  court 
charged:  "In  this  case,  gentlemen,  there  has 
been  a  good  deal  said  on  both  sides.    U  has 


been  Insisted  here  that  this  defendant  is  a 
corporation,  and,  on  the  other  hand.  It  has 
been  insisted  that  Mr.  Darnell  was  ho-e 
suing  this  company  when  he  had  no  Just  and 
proper  claim.  I  say  these  things  have  gone 
before  you.  They  have  simply  been  thrown 
into  this  argument.  You  are  here,  behind 
all  this,  to  try  this  case  according  to  the 
law  and  evidence  In  this  case;  and  nothing 
that  has  been  thrown  into  It  can  justify  you 
In  going  off  from  tliat,  and  doing  anything  in 
the  case."  This  charge  is  assigned  as  error, 
because  misleading  and  calculated  to  preju- 
dice the  defendant  In  the  minds  of  the  jury, 
and  to  discredit  its  counsel.  (5)  The  court 
charged:  "The  owner  of  land  is  entitled  to 
the  free  and  exclusive  enjoyment  of  all  wa- 
ter courses  not  navigable,  flowing  over  his 
land;  and  the  diverting  of  a  stream  wholly 
or  In  part  from  the  same,  or  the  obstructing 
thereof  so  as  to  impede  its  course  or  cause 
it  to  overflow  or  Injure  his  land,  or  any  right 
appurtenant  thereto,  or  the  adulterating  there- 
of so  as  to  Interfere  with  its  value  to  him,  is 
a  trespass  upon  his  property."  Assigned  as 
error,  because  the  facts  of  the  case  do  not 
constitute  a  trespass  on  plaintiff's  property, 
and  the  principle  of  law  stated  should  not 
have  been  emphasized.  The  court  gave  in 
charge  section  742  and  744  of  the  Code,  add- 
ing: "In  this  •  connection  I  charge  you. 
whether  or  not  this  proceeding  In  cutting  this 
ditch,  if  this  plaintiff,  Mr.  Darnell,  was  not 
notifled  and  gave  no  consent  to  a  diversion 
of  this  water,  even  if  It  was  diverted  from  a 
point  before  it  reached  bis  land,  he  would  not 
be  bound  by  any  proceedings  of  that  kind. 
It  would  not  affect  him  unless  it  has  been 
shown  to  you  that.  In  the  damages  which 
accrued  to  him,  he  was  a  party  to  It,  and  was 
bound  by  it."  Assigned  as  error,  because  of 
the  following  facts:  In  argument  counsel 
for  plaintiff  Insisted  that  defendant  had 
robbed  the  plaintiff  of  his  property,  etc..  In 
reply  to  which  counsel  for  defendant  orally 
requested  a  charge  to  the  effect  that  de- 
fendant, as  a  mining  corporation,  could,  un- 
der the  law,  divert  water  from  its  natural 
course  by  a  ditch  across  the  lands  of  another, 
and  that  the  Jury  would  be  authorized  to 
presume  that  defendant  acquired  a  legal  right 
to  cut  the  ditch.  The  charge  given  was  not 
equivalent  to  the  charge  orally  requested. 
On  the  contrary,  the  last  clause  Is  a  practical 
refusal  of  the  request.  It  was  error  to  refuse 
to  charge  upon  the  subject  of  presumption, 
as  requested.  The  lost  clause  was  also  error, 
because  the  evidence  shows  that  plaintiff  as- 
sisted In  surveying  the  ditch,  was  paid  for 
that  service  by  defendant,  and  stood  by  and 
saw  the  work  of  construction  go  on  without 
objecting  to  It;  and  he  is  therefore  estopped 
from  denying  that  defendant  had  the  right 
to  cut  the  ditch.  To  this  ground  the  court 
appends  this  note:  "Counsel  asked  court  to 
charge  sections  in  this  ground  set  out  Coun- 
sel argued  to  Jury  that  the  presumption  was 
the  defendant  had  the  authority  to  do  what  it 
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had  done,  and  that  the  presumption  was  Its 
acts  irere  lawful  acts,  and  not  unlawful  acts. 
Counsel  may  have  asked  orally  court  to 
charge  as  to  presumptions.  As  to  this  I  can- 
not say."  (7)  The  court  charged:  "The 
plaintiff  alleges  that  the  water  has  been  di- 
verted, so  that  it  is  not  rietumed  to  its  nat- 
ural channel  to  pass  over  the  plaintlfTs  land, 
but  la  diverted  therefrom.  He  alleges  differ- 
ent ways  in  which  he  has  been  damaged.  He 
says  that  these  damages  are  Irreparable,  and 
that  for  these  reasons,  on  the  evidence  in  the 
case,  the  defendant  ought  to  be  enjoined 
from  the  further  and  continued  diversion  of 
the  water,  as  he  insists.  As  to  what  the 
truth  of  the  case  is.  It  Is  for  you  to  say  from 
the  evidence.  The  burden  Is  upon  the  plain- 
tiff to  make  out  bis  case  by  the  preponder- 
ance of  the  evidence.  If  you  believe  from 
the  evidence  that  the  defendant  diverted  the 
water  as  charged,  in  such  a  way  as  to  take 
it  from  its  cbaunel,  not  returning  it,  and 
that,  after  taking  It  from  a  pohit  on  the 
stream  above  the  plaintiff's  land,  so  conducted 
the  water  that  It  was  not  returned  to  Its 
natural  channel,  and  it  did  not  flow  in  its 
natural  channel  through  plaintiff's  land,  up- 
on such  a  state  of  facts,  If  no  reason  ap- 
peared to  the  contrary,  and  the  case  is  in 
other  respects  made  out,  the  plaintiff  would 
have  a  cause  of  action  against  the  defendant, 
and  be  would  be  entitled  to  a  verdict  for 
nominal  damages  for  the  invasion  of  his  right 
to  have  the  water  flow  through  the  land  in  its 
natural  channel.  If  the  defendant  diverted 
the  water  as  charged,  either  wholly  or  in 
part,  so  as  to  prevent  it  either  wholly  or  in 
I>art  flowing  in  its  natural  channel  through 
the  lands  of  the  plaintiff,  and  by  reason  of 
this  the  plaintiff  was  damaged,  and  you  fur- 
ther believe  from  the  evidence  that  such  dam- 
ages are  Irreparable  and  continue  to  be,— that 
Is,  the  damages  caused  by  such  diversion,— 
then,  in  such  case.  If  no  reason  appears  to  the 
contrary,  and  the  case  is  In  all  respects 
made  out  to  the  satisfaction  of  the  jury,  the 
plaintiff  would  be  entitled  to  a  perpetual  in- 
junctiob  enjoining  the  defendant  from  di- 
verting the  water,  if  such  is  the  fact.  The 
defendant  insists  that  the  plaintiff  is  es- 
topped from  seeking  an  Injunction  against  it, 
for  the  reason  that  the  plaintiff  stood  by 
and  saw  it  spend  its  money,  and  build  Its 
ditch  and  works,  and  go  to  great  expense; 
that  the  plaintiff  helped  construct  the  ditch; 
and  that  such  time  has  elapsed;  and  that  for 
these  reasons,  along  with  others,  would  bar 
the  plaintiff  of  his  right  to  an  injunction,  if 
be  ever  had  such  right.  The  injunction  ask- 
ed by  the  plaintiff  Is  asked  as  an  equitable 
right.  A  man  who  would  have  equity  must 
do  equity,— that  he  himseff  has  acted  prop- 
erly about  the  matter  in  controversy.  He 
must  not,  by  word  or  deed,  have  led  the  op- 
pojsite  i><i<'t7  Into  the  position  about  which 
he  complains,  must  have  been  diligent,  and 
not  guilty  of  any  laches  in  the  asserting  of 
bis  rights."     Error,   because:     (1)  Plaintiff 


does  not  allege  in  his  pleadings  that  his  dam- 
ages are  irreparable,  but,  on  the  contrary,  al- 
leges his  damage  in  a  specific  sum,  and  prays 
Judgment  therefor.  (2)  This  charge  emuuer- 
ates  and  repeats  the  facts  alleged  by  plain- 
tiff, and  instructs  the  Jury  that  they  are  suffi- 
cient. If  no  reason  to  the  contrary  appears, 
to  authorize  a  verdict  for  the  plaintiff,  and' 
then  proceeds  to  state  the  contrary  reason 
insisted  upon  by  defendant,  but  omits  to  in- 
struct the  jury  that  such  reason,  if  It  exists, 
would  be  sufficient  to  estop  the  plaintiff,  but. 
on  the  contrary,  instructs  the  jury  that  the 
plaintiff  must  by  word  or  deed  have  led  the 
defendant  to  do  that  of  which  he  complains, 
before  he  can  be  estopped.  (8)  The  court 
charged:  "The  plaintiff '  insists  that  he  is 
entitled  to  special  damages.  He  insists  that 
the  water  was  diverted  from  a  place  where 
he  Intended  and  bad  the  ability  to  build  a 
mill;  that  he  was  prevented  from  building  the 
mill,  for  the  reason  that  the  water  was  di- 
verted therefrom;  and  that  he  had  not  suffi- 
cient left  to  run  the  mill.  The  burden  would 
be  upon  the  plaintiff  to  show  that  he  Is  en- 
titled to  the  special  damages  claimed.  The 
burden  would  be  upon  the  plaintiff  to  show 
that  he  intended  to  build  the  mllli  and  had 
the  ability  to  buUd  It,  In  so  far  as  he  had 
money  or  resources  to  build  it.  Again,  he 
would  have  to  show  the  profit  of  such  a  mill 
diurlng  the  time  he  was  deprived  of  the  use 
of  it,  prior  to  the  time  of  filing  this  suit,  tak- 
ing into  consideration  the  cost  of  the  erection 
of  the  mill  and  all  the  expenses  incurred  on 
the  account  and  In  the  running  of  it  If  the 
plaintiff  has  shown  to  your  satisfaction  that 
he  intended  and  had  the  ability  to  build  such 
a  mill,  and  was  frustrated  by  the  diversion 
of  the  water,  and  that  there  was  a  certain 
profit  from  the  rent  of  it,  making  allowance 
for  and  taking  into  consideration  the  expenses 
of  erection  and  all  other  expenses,  and  after 
deducting  for  these,  then  in  such  event  you 
would  find  for  the  plaintiff  whatever  special 
damages  he  has  lost  by  the  act  of  the  defend- 
ant in  this  way,  under  this  rule,  up  to  the 
time  of  the  filing  of  this  suit."  Error,  be- 
cause the  damages  which  the  Jury  are  thus 
authorized  to  find  are  speculative  and  re- 
mote. (9)  The  court  charged:  "So  the  plain- 
tiff says  he  is  entitled  to  special  damages  for 
the  diversion  of  the  water  in  connection  with 
certain  mineral  Interests.  As  to  what  the 
facts  are  it  is  for  you  to  say.  I  charge  that 
he  would  be  entitled  to  recover  whatever 
special  damages  he  has  shown  he  has  suffer- 
ed in  this  connection.  The  measure  would 
not  be  the  value  of  the  property,  but  It  would 
be  whatever  profit  he  has  shown  he  has  lost 
on  account  of  his  Inability  to  work  such 
mineral  property  on  account  of  the  diversion 
of  the  water,  and  which  would  have  accrued 
to  him  if  he  had  had  the  water  and  had 
worked  it;  not  prospective  damages,  but  such 
as  hare  been  shown  would  have  accrued  to 
him  had  not  the  defendant  deprived  him  of 
the  water  necessary  to  work  them.  If  such 
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Is  the  fact,  Now,  It  would  be  on  the  plain- 
tiff to  sbow  all  these  thluga.  If  there  was 
sufficient  water  left  for  the  purpose  of  work- 
ing them,  or  if  he  has  not  shown  what  the 
profit  would  be,  at  the  jury  abouid  believe 
from  the  evidence  that  there  would  have  been 
no  profit  in  working  them,  or  if  the  Jury 
should  belieTO  that  the  diversion  of  the  water 
has  not  caused  the  plalntlfl!  any  damage,  then 
In  Buch  event  the  Jury  could  not  find  any  spe- 
cial damages  on  this  point  for  the  plaintiff." 
Error,  for  the  same  reason  stated  in  the  last 
ground.  (10-15)  Errors  in  refusing  to  charge 
the  following  as  requested:  "A  diversion  of 
water  wlU  not  be  restrained  by  injtmctlon 
where  there  is  ample  water  left  for  the  plain- 
tiff's needs.  A  co\irt  will  not  consider  an 
application  for  mandatory  injunction  where 
the  plaintiff  has  been  guilty  of  delay  In  ask- 
ing Its  aid.  It  will  not  undo  what  the  plain- 
tiff might  have  prevented  by  filing  his  bill 
promptly.  Where  special  damages  are  claim- 
ed, the  proof  thereof  must  be  specific;  and 
it  Is  incumbent  upon  plaintiff  to  make  such 
proof.  If  plaintiff  had  notice  of  the  inten- 
tion of  defendant  to  divert  the  water  in  ques- 
tion before  the  digging  of  the  ditch,  and  did 
not  apply  for  injunction  until  after  the  ditch 
had  been  dug  and  defendant  had  incurred 
great  expense  In  connection  therewith  and  with 
the  use  of  the  water,  he  win  not  be  entitled 
to  an  injunction.  More  especially  would  this 
be  true  if  plaintiff  participated  In  digging  the 
ditch  or  In  the  survey  therefor,  knowing  the 
purpose  of  such  survey,  and  did  not  warn  de- 
fendant to  desist.  If  the  plaintiff  Is  not  es- 
topped as  above  stated,  still,  in  order  to  en- 
title bim  to  an  injunction,  he  must  show 
that  defendant  has  diverted  the  water  with- 
out right,  and  Is  insolvent,  or  that  it  bas 
diverted  the  water  without  right,  and  the 
damage  to  plaintiff  ca'nnot  be  measured  in 
money.  Before  plaintiff  can  recover  for  dam- 
age done  to  his  mineral  interests  by  tbe  di- 
version of  tbe  water,  he  must  show  what 
such  damage  was.  It  is  incumbent  on  him 
to  show  that  he  cannot,  since  the  diversion 
of  the  water,  develop  and  work  such  miner- 
als as  profitably  as  he  could  have  done  with- 
out such  diversion.  He  must  further  show 
that  he  was  able  to  and  would  hare  develop- 
ed or  worked  such  minerals,  and  what  loss 
in  profits  therefrom  he  has  sustained  by  rea- 
son of  such  diversion.  The  measure  of  his 
damages  would  be  in  such  case,  not  the  value 
of  the  mineral  Interest,  but  what  would  be 
his  yearly  loss  of  profits  because  of  such  di- 
version. In  connection  with  this,  the  jury 
would  have  the  right  to  consider  what  tbe 
expense  of  working  or  developing  of  tbe 
mineral  would  have  been." 

Harrison  &  Peeples,  for  plaintiff  In  error. 
S.  A.  Darnell,  for  defendant  In  error. 

SIMMONS,  J.  Darnell  filed  his  equitable 
petition  against  the  Southern  Marble  Com- 
pany, alleging  that  he  was  the  owner  of  cer- 


tain lots  of  land  upon  which  waa  situated  a 
valuable  mill  site,  where  he  had  Intended  to 
erect  a  mill,  and  that  on  another  lot  there  were 
valuable  mineral  deposits  of  ocher;  that  two 
streams  flowed  through  these  lota,  sapplyln); 
BOfflclent  water  to  run  tbe  mill  and  work 
the  mice;  that  the  defendant  had  cut  a  cer- 
tain ditch,  five  miles  in  length,  whereby  a 
portion  of  the  water  which  naturally  flowed 
through  his  land  was  diverted,  thus  causing 
damage  to  bis  mill  site  and  mine.  He  prayed 
for  damages  and  an  Injunction.  The  Jury,  un- 
der tbe  charge  of  the  court,  returned  a  ver- 
dict for  the  plaintiff  for  damages,  and  de- 
creed a  perpetual  injunction.  The  defendant 
made  a  motion  for  a  new  trial,  which  was 
overruled,  and  It  excepted. 

1.  Several  grounds  of  tbe  motion  for  a  new 
trial  complain  of  rulings  of  tbe  Judge  allow- 
ing evidence  to  be  introduced  showing  the 
profits  which  the  plaintiff  could  have  made 
if  he  had  erected  the  mill,  the  rent  of  tbe 
mill,  etc.,  and  of  certain  charges  of  the  judice 
npon  this  theory  of  the  case  and  on  the  meas- 
ure of  damages,  all  of  which  will  be  found 
in  the  official  report  As  there  la  to  be  a 
new  trial,  we  will  lay  down  a  general  rule 
which  we  think  ought  to  control  the  case. 
We  think  where  a  person  goes  npon  a  stream 
above  the  land  of  another,  and  diverts  part  of 
the  water  from  bis  lands  by  means  of  a  per- 
manent ditch,  which  water  would  naturally 
have  flowed  upon  his  lands  to  the  mill  site, 
and  which  might  have  beoi  used  as  a  part  of 
tbe  water  to  operate  tbe  mill  if  one  bad  been 
erected  tbere,  the  proper  measure  of  dam- 
ages In  such  a  case  would  either  be  the  dif- 
ference In  the  value  of  the  land  without  the 
diverted  water  and  its  value  with  that  water 
running  to  the  mill  site,  or  the  like  diffei- 
ence  as  to  the  value  of  tbe  mill  site  Itself. 
The  owner  would  be  entitled  to  recover  one 
or  the  other  of  these  differences  at  his  elec- 
tion. Inasmuch  as  the  owner  bad  not  erected 
a  mill  upon  the  site,  nor  done  anything  pre- 
paratory to  its  erection,  his  Intention  at  tbe 
time  the  water  was  diverted,  or  at  a  previ- 
ous or  subsequent  time,  to  erect  a  mill  on  the 
site  in  question,  would  make  no  difference  as 
to  tbe  measure  of  damages.  No  mUl  having 
been  erected,  the  antidpated  profits  arising 
from  the  running  of  a  mill  could  not  be  re- 
covered, and  proof  as  to  the  probable  extent 
of  such  profits  was  inadmissible.  The  charge 
of  the  court  as  to  the  recovery  of  such  profits 
was  error. 

2.  The  like  measure  of  damages  would  ap- 
ply to  the  ocher  or  manganese,  the  same  nev- 
er having  been  opened  or  worked  or  put  In  a 
state  of  preparation  for  applying  tbe  water 
to  it 

3.  4.  It  was  cootended  on  the  part  of  the 
defendant  that  the  plaintiff  is  estopped  frout 
claiming  damages,  because,  when  the  ditch 
was  being  dug,  he  knew  the  purpose  for 
which  it  was  intended,  and  not  only  stood  by 
and  saw  the  work  going  on,  but  was  actually 
employed  by  the  defendant  to  assiat  in  di^- 


Digitized  by 


Google 


S.C.) 


BUI8T  ».  BBYAN. 


68r 


gtaiir  the  ditcb,  and  was  paM  for  this  aerrlce. 
If  thla  be  trne,  vre  think  the  plaintiff  could 
not  afterwards  complain  that  the  ditch  dt- 
Tcrted  water  trotn  his  premises.  It  would 
be  ineqnltable  and  unjust  to  allow  him  to 
recover  damages  tor  an  injury  resulting  from 
this  cause.  He  could  not  stand  by  while  the 
ditch  was  being  constructed  at  a  heavy  ex- 
pense, or  aid  In  the  digging  of  the  ditch,  re- 
r«lTtng  compensation  therefor,  and  making 
no  objectlcm,  and  then  recover  damages  for 
the  diversion  of  the  water  from  his  premises, 
when  he  knew  or  ought  to  have  known  that 
this  would  be  the  result  of  the  construction 
of  the  ditch.  Under  these  facts,  he  would 
be  estopped  from  obtaining  an  injunction 
against  the  use  of  the  ditch  and  the  oontlnti- 
ons  dlToraioa  of  water  thereby.  Judgment 
reversed. 


BUIST  T.  BRYAN. 
(Supreme  Court  of  South  Carolina.     April  16, 

1895.) 

BuiLDiNS  A>n>  Loan  AssociATioTts — Appoistubnt 

OF  Receiveb — Effect— FoaECLOsuKB 

OF  MORTOAOE. 

1.  The  appointment  of  a  receiver  for  a 
building  and  loan  association  terminates  the  lia- 
bility of  stockholders  for  monthly  dues. 

2.  Upon  the  appointment  of  a  receiver  for 
a  building  and  loan  association,  a  stockholder 
Tvho  hag  execnted  a  mortgage  to  the  association 
to  sernre  the  payment  of  an  advance  of  stock 
is  entitled  to  have  all  payments  of  monthly  dues 
and  interest  made  by  him  credited  upon  such 
mortgage. 

3.  When  the  monthly  payments  of  dues  and 
interest  made  by  a  stockholder  who  had  bid  in 
au  advance  of  stock,  and  executed  a  bond  and 
mortgage  for  its  payment,  aggregated,  at  the 
time  of  the  appointment  of  a  receiver  for  the  as- 
■oriaticn,  a  snm  eqnal  to  that  for  which  the 
mortgage  was  given,  au  action  to  foreclose  the 
mortgage  conld  not  be  maintained. 

Appeal  from  common  pleas  circuit  court  of 
Charleston  oonaty;  James  Aldrlcta,  Judge. 

Action  by  Oeorge  Lamb  Bulst,  as  receiver 
of  the  Assistance  Building  &  Loan  Assocla^ 
tion.  against  Daniel  Bryan.  Judgment  for 
plaintiff,  and  defendant  appeals.     Reversed. 

The  plaintiff  filed  the  following  complaint: 
"The  plaintiff,  George  Lamb  Bulst,  as  receiv- 
er of  Asaistance  Building  and  Loan  Associa- 
tion, a  body  corporate  under  the  laws  of  said 
state,  complaining  of  the  above-named  defend- 
ant, Daniel  Bryan,  alleges:  (1)  That  hereto- 
fore, to  wit,  on  or  about  the  9th  day  of  Sei>- 
tember,  1892,  in  a  certain  cause  depending  In 
the  court  of  common  pleas  for  Charleston 
county,  said  state,  entitled  'E.  M.  Aloreland  v. 
Assistance  Building  and  Loan  Association,' 
tbe  plaintiff,  George  Lamb  Buist,  was  duly 
appointed  receiver  of  tbe  said  Assistance 
Building  and  Loan  Association,  and  by  said 
court  authorized  and  empowered  to  take 
c-bitrge  of  all  and  singular  tbe  assets  of  said 
corporation,  and  to  bring  ail  actions  of  any 
kind  and  description  necessary  for  winding 
np  tbe  affairs  of  said  association,  and  protect- 
tns  tbe  interests  of  the  stockholders  thereof; 


that  tbe  said  George  I>a»b  Bntst  duly  entered 
xtpon  the  discharge  of  his  duty  as  such  receiv- 
er, having  qualified  as  required  by  said  or- 
der, and  ever  since  has  been,  and  is  now,  tbe 
duly-appointed  receiver  of  said  Assistance 
Building  and  Loan  Association.  (2)  That  the 
said  Assistance  Building  and  Loan  Associa- 
tion is  a  corporation  organized  under  the  laws 
of  this  state,  and  was  at  the  times  hereinafter 
mentioned  such,  doing  business  at  Charleston, 
in  said  state.  (3)  That  heretofore,  to  wit,  oa 
or  about  the  7th  day  of  November,  A.  D.  1883, 
the  defendant,  Daniel  Bryan,  duly  made,  exe- 
cuted, and  delivered  bis  bond  or  obligation  in 
writing  under  seal,  in  tbe  full  and  Just  sum 
of  twenty-eight  hundred  dollars,  wherein  and 
whereby  it  was  recited  that  whereas  the- 
above-bound  Daniel  Bryan  having  bid  in  an 
advance  stock  of  fourteen  hundred  dollars  on' 
seven  (7)  shares  of  the  said  association  held 
by  tbe  said  Daniel  Bryan  as  a  stockholder 
therein,  and,  as  coHateral  security,  has  assign- 
ed to  the  said  association  the  said  shares,  and 
has  received  for  such  advances  in  cash  the 
som  of  eight  hundred  and  forty  doIlarB,  and 
that  It  is  contemplated  ttiat  the  said  associa- 
tion shall  wind  up  when  the  funds  and  assets 
of  the  same  have  so  accumulated  as  to  enable 
each  stockholder  and  member  thereof,  upon  a 
fair  division,  to  be  paid  or  receive  two  hun- 
dred dollars  of  property  or  assets  on  each  and 
every  share  held  by  him  or  her;  the  said  bond 
being  conditioned  that  'if  the  said  Daniel  Bry- 
an, his  heirs,  executors,  or  administrators, 
sliall  and  do  well  and  truly  pay  or  cause  to 
be  paid  unto  the  above-named  ASBtstance- 
Building  and  Loan  Association  the  monthly 
sum  of  fourteen  dollars,  of  which  the  sum  of 
seven  dollars  per  month  is  for  subscriptions  to 
the  said  shares,  and  the  sum  of  seven  dollars 
per  month  is  for  Interest  on  the  said  sum  ao- 
tualiy  paid  over  to  said  Daniel  Bryan,  to  be 
paid  before  the  seventh  of  each  and  every 
month  until  the  said  association  shall  wind 
up  and  determine,  and  upon  such  winding  up 
or  determination  shall  transfer  and  surrender 
the  said  seven  (7)  shares  to  the  said  associa- 
tion, in  satisfaction  of  the  advance  aforesaid, 
and  shall  stand  to  and  abide  by  the  constitu- 
tion, rules,  and  regulations  of  said  association, 
then  the  above  obligation  to  l>e  void  and  of 
none  effect,  or  else  to  remain  in  full  force  and 
virtue:  Provided,  that  this  contract  shall  not 
be  construed  in  any  u^nner  to  provide  for 
more  than  the  highest  rate  of  interest  allow- 
ed by  law  for  the  use  of  any  sum  actually  ol>- 
talned  from  said  association.'  (4)  Tltat  on 
the  7th  day  of  November,  1888,  to  secure  the 
performance  of  the  conditions  of  said  bond  or 
obligation,  the  defendant,  Daniel  Bryan,  duly 
made,  executed,  and  delivered  to  the  said  As- 
sistance Building  and  Loan  Association  his 
deed,  and  thereby  conveyed,  by  way  of  mort- 
gage, to  the  said  Assistance  Building  and 
Loan  Association,  its  successors  and  assigns, 
tlie  following  lands  and  tenements,  in  tbe 
county  of  Charleston  and  state  aforesaid,  to 
wit:    'AU  ttiat  lot,  piece,  or  parcel  of  land  slt- 
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uate,  lying,  and  being  on  tlie  north  aide  of 
Lee  street,  one  door  east  of  Meeting  street,  In 
Ward  No.  7  [now  No.  9J  of  the  city  of  Charles- 
ton and  state  aforesaid,  measuring  and  con- 
taining in  front  on  Lee  street  forty  (40)  feet, 
and  In  depth  fifty  (5071  eet,  abutting  and  boiind- 

Ing  north  on  lands  of ,  east  on  lands  now 

or  late  of  John  W.  O'Brleii,  south  on  Lee 
street,  and  west  on  lands  of  the  said  Eugenia 
O.  Bobinson,  which  said  lot  of  land  is  part 
of  the  lot  marked  No.  6S  of  Hume's  plat  dated 
12th  December,  1872,  of  the  Blake  lands,  and 
conveyed  to  me  by  Eugenia  O.  Bobinson  by 
deed  dated  7th  October,  1881;  recorded  In 
Book  K,  No.  18,  page  147,  B.  M.  0.  office  for 

Charleston  county.'     (5)  That  on  the  

day  of ,  188-,  the  said  mortgage  was  de- 
livered to  the  register  of  mesne  conveyances  of 
said  county,  to  be  by  him  entered  on  record, 
and  was  on  said  date  recorded  in  Book  Q,  No. 
18,  page  270.  (6)  That  the  saW  Daniel  Bry- 
an has  failed  to  pay  the  monthly  Installments 
due,  respectively,  as  follows,  to  wit:  On  tb« 
7th  day  of  May,  1892,  known  as  the  one  hun- 
dred and  fifth  Installment;  and  Installment 
due  on  the  7th  day  of  June,  1892,  known  as 
the  one  hundred  and  sixth  Installment;  and 
the  Installment  due  on  the  7th  day  of  July, 
1892,  known  as  the  one  hundred  and  seventh 
Installment;  and  the  Installment  due  on  the 
7th  day  of  August,  1892,  known  as  the  one 
hundred  and  eighth  installment;  and  the  in- 
stallment due  on  the  7th  day  of  September, 
1802,  known  as  the  one  hundred  and  ninth 
installment  And  that  each  and  all  of  said 
monthly  dues  or  installmoits  have  been  due 
for  more  than  the  space  of  three  months.  And 
that  the  said  Daniel  Bryan  has  neglected  and 
refused  to  pay  the  same,'  whereby  the  condi- 
tion of  said  bond  has  been  broken,  and  this 
plaintilt,  suing  as  receiver  of  said  Assistance 
Building  and  Loan  Association,  is  entitled  to 
have  a  foreclosiure  of  said  mortgage  decreed 
by  this  honorable  court  and  judgment  and 
execution  for  any  deficiency.  Wherefore  the 
plaintiff  demands  Judgment:  First.  That  the 
liability  of  the  said  defendant,  Daniel  Bryan, 
under  and  by  virtue  of  the  said  bond  or  ob- 
ligation, be  determined  by  this  honorable 
court,  and  the  amount  thereof  fixed  and  ascer- 
tained. Second.  That  upon  the  liability  of 
the  defendant  therein  being  so  determined  and 
ascertained,  that  a  foreclosure  of  the  said 
mortgage  be  decreed,  and  that  the  property 
therein  described  be  sold,  and  the  proceeds  ap- 
plied—First to  the  payment  of  the  costs  and 
expenses  of  these  proceedings;  next  to  the 
payment  of  any  taxes  which  may  be  liens  on 
the  said  premises;  and  then  to  the  payment 
of  whatever  sum  of  money  may  then  be  due 
upon  the  said  bond  and  mortgage  so  held  by 
this  plaintiff.  Third.  That  the  defendant, 
Daniel  Bryan,  may  be  adjudged  to  pay  any 
deficiency  which  may  exist  after  applying  all 
of  such  sales  moneys  as  hereinbefore  prayed 
for.  an^  that  the  plaintiff  have  leave  to  enter 
Judgment  and  Issue  execution  against  the  said 
defendant,  Daniel  Bryan,  therefor.     Fourth. 


That  the  defendant  Danid  Bryan,  and  all 
persons  claiming  under  him  subsequent  to  the 
commencement  of  this  action,  may  be  barred 
and  foreclosed  of  all  equity  of  redemption  or 
other  interest  In  the  said  mortgaged  premises. 
Fifth.  That  the  plaintiff  may  have  such  otber 
and  further  relief  as  the  nature  of  his  case 
may  demand  and  to  this  honorable  court  seem 
meot" 

To  defendant's  answer,  plaintiff  demurred 
g^ierally,  and  particularly  to  the  twelfth 
and  thirteenth  paragraphs  thereof,  whicb 
alleged.  In  substance,  that  salt  was  pend- 
ing by  the  plaintiff  herein  against  the  di- 
rectors of  the  insolvent  association,  to  re- 
cover funds  alleged  to  have  been  lost  througb 
their  negligence  and  mismanagement  and 
that  the  bringing  of  the  present  suit  before 
the  determination  of  the  suit  against  bucIi 
directors  w^as  premature.  Upon  the  bearing, 
the  defendant  Interposed  an  oral  demurrer 
to  the  complaint,  upon  the  gnround  that  it 
did  not  state  facts  constituting  a  canse  of 
action.  This  demurrer  was  overruled,  and 
an  order  entered  sustaining  plaintiff's  de- 
murrer as  to  the  twelfth  and  thirteenth 
paragraphs  of  defendant's  answer,  and  over- 
ruling It  as  to  the  rest  The  defendant  ap- 
pealed, and  filed  the  following  exceptions: 
"(1)  Because  the  complaint  herein  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  and  the  circuit  Judge  eired  in  over- 
ruling defendant's  demurrer  interposed  up- 
on that  ground.  (2)  Because,  in  overruling 
the  demurrer  to  the  complaint  his  honor  in 
effect  ruled  that  a  receiver  of  an  insolvent 
building  and  loan  association,  which  has 
run  the  period  of  its  natural  life,  can  sue 
the  borrowing  members  of  said  association 
for  further  payments,  notwithstanding  the 
fact  that  the  association  has  ceased  to  be  In 
operation,  and  no  equivalent  collections  are 
made  from  the  nonborrowlng  members  of 
said  association.  (3)  Because  to  allow  the 
collections  sued  for  in  the  complaint  is  to  aii- 
thoiize  the  collection  of  an  extortionate  and 
usurious  rate  of  interest.  (4)  Because  bis 
honor  erred  in  sustaining  the  demurrer  to 
the  answer,  so  far  as  it  applies  to  the  alle- 
gations in  the  twelfth  and  thirteenth  para- 
graphs of  said  answer.  (5)  Because  bis 
honor  erred  in  sustaining  the  demurrer  to 
the  answer  in  part  and  overruling  it  in  part. 
(6)  Because  his  honor  erred  In  allowing  plain- 
tiff to  withdraw  a  portion  of  his  demurrer 
after  the  same  had  been  argued  and  a  de- 
cision thereon  rendered." 

Fltzslmons  &  Moffett  and  H.  E.  Toun);. 
for  appellant.  Mordecai  &  Gadsden,  for  re- 
spondent 

GARY,  J.  This  Is  an  appeal  from  an  o^ 
der  of  the  circuit  Judge  overruling  a  demur- 
rer to  the  complaint  on  the  ground  ^at  it 
did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  complaint  and  tbe 
exceptions  Nos.  1,  2,  and  3  will  accompany 
the  report  of  the  case. 
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The  appellant  contends  that  the  complaint 
shows  upon  Its  face  that  the  mortgage  has 
been  paid.  In  considering  this  question,  this 
court  must  determine  whether  the  monthly 
payments  for  subscriptions  to  the  shares  of 
stock  should  have  been  applied  upon  the 
mortgage.  The  authorities  upon  this  ques- 
tion are  by  no  means  Imnuonlous.  The 
question  has  not  directly  been  decided  in  this 
state,  though  there  are  authorities  bearing 
upon  this  point.  The  authorities  in  our  state 
hare,  however,  decided  two  questions:  (1) 
Tliat  the  money  advanced  was  a  loan;  (2) 
that  where  the  mortgage  is  to  secure  the 
monthly  payments  of  interest  and  dues,  and 
the  contract  is  declared  to  be  usurious,  the 
borrower  is  entitled  to  a  credit,  not  only  for 
the  amount  paid  as  interest,  but  also  for 
the  amount  paid  for  subscription  on  the 
shares  of  stock,  in  ascertaining  the  amount 
due  on  the  mortgage.  In  the  case  of  Asso- 
ciation V.  Bollinger,  12  Rich.  Eq.  126,  it  ap- 
pears that  in  December,  1854,  Bollinger,  who 
was  a  member  of  the  association  and  holder 
of  10  shares  of  the  capital  stock,  bid  off  $2,000 
of  the  funds  of  the  corporation  at  the  pre- 
mium of  35  per  cent.  The  contract,  in  the 
beginning,  allowed  a  discount  of  $700  on  an 
advance  of  $1,300,  which  was  called  a  pur- 
chase of  $2,000  of  the  funds  of  the  corpora- 
tion. This  sum  of  $2,000  and  interest  at  6 
per  cent,  was  to  be  repaid,  in  sums  of  $10, 
at  the  end  of  each  month  succeeding  the 
14th  of  December,  1854,  the  date  of  the  bond 
and  mortgage.  These  were  the  provisions 
of  the  bond.  Before  the  second  Mohday  of 
December,  1854,  the  defendant  had  made 
32  monthly  payments,  amounting  to  $320. 
After  the  execution  of  the  bond  and  mort- 
gage, the  monthly  payments  required  by  the 
condition  thereof  were  duly  made  until  No- 
vember, 1856.  This  constituted  a  further  sum 
paid  of  $460.  The  actual  payments  on  the 
loan  or  advance  amounted  to  $1,480.  Bol- 
linger set  up  the  plea  of  usury,  which  was 
sustained.  Chief  Justice  O'Neal,  delivering 
the  opinion  of  the  court,  after  reciting  the 
provision  of  the  usury  law  then  of  force,  con- 
cludes as  follows:  "Under  this  provision, 
the  corporation  will  be  entitled  to  recover 
the  sum  actually  loaned,  deducting  the  pay- 
ments made.  The  result  will  be  that  $1,300 
will  be  the  principal,  on  which  payments  to 
the  amount  of  $1,480  have  been  made;  so 
the  corporation  has  been  overpaid  $180.  The 
consequence  is  that  complainant's  bill  must 
be  dismissed."  It  will  thus  be  seen  that,  m 
determining  the  amount  due  tmder  the  mort- 
gage, the  association  was  required  to  deduct, 
not  only  the  amount  of  the  dues  paid  after 
the  execution  of  the  mortgage,  but  also  the 
amount  of  those  paid  before  the  execution  of 
the  mortgage. 

In  the  case  of  Association  v.  Dorsey,  15  S. 
C.  462.  it  appears  that  In  1878  the  defendant 
obtained  a  loan  of  $1,000  from  the  said  com- 
pany, and,  to  secure  this  loan,  gave  his  bond, 
svlth  mortgage  of  real  estate,  conditioned  to 


pay  to  the  association  monthly  the  sum  of 
$17.25,  itemized  as  follows:  $5  for  monthly 
subscription  on  his  sliare;  $5  fee  Interest  on 
the  sum  advanced  to  him,  at  the  rate  of  0 
per  cent  per  annum;  and  $7.25  for  the 
monthly  premium  which  he  contracted  to 
give  for  the  loan,— in  all,  $17.25.  He  ob- 
tained this  sum  at  public  sale,  agreeing  to 
give  a  premium  of  $1.45,  which  premium 
was  to  be  paid  monthly,  and  amounted  to 
$7.25  for  five  shares.  For  this  amount,  and 
for  the  monthly  interest,  as,  also,  the  month- 
ly subscription,  on  his  five  shares,  he  gave 
the  bond  and  mortgage  above  mentioned;  the 
monthly  payments,  as  therein  stated,  being 
in  the  aggregate  $17.25.  The  defendant  fail- 
ed to  meet  his  bond,  and  suit  was  com-' 
menced  to  foreclose  the  mortgage.  The  de- 
fendant pleaded  usury.  The  following  ap- 
pears in  the  decree  of  the  circuit  Judge, 
which  was  affirmed  on  appeal  to  the  supreme 
court:  "It  is  the  opinion  of  this  court  that 
the  interest  paid  to  the  association  plaintiff 
by  the  defendant,  John  Dorsey,  should  be 
credited  upon  the  dues  that  should  legally 
have  been  collected  by  the  plaintiff,  to  wit, 
$5.83  per  month,  which  Is  the  interest,  month- 
ly, on  $1,000,  at  the  rate  of  seven  per  cent 
per  annum.  The  amount  in  interest,  install- 
ments, and  premium  paid  into  the  association 
plaintiff  from  January,  1878,  to  November, 
1879,  by  the  defendant  John  Dorsey,  was 
$174.75.  The  amount  to  which  the  associa- 
tion was  entitled  from  the  same  date  to  No- 
vember, 1879,  at  7  per  cent  per  annum,  was 
$134.09,  leaving  a  balance  of  $40.GG  In  favor 
of  John  Dorsey.  It  Is  therefore  ordered,  ad- 
Judged,  and  decreed  (1)  that  the  complaint 
be  dismissed,  with  costs;  (2)  that  the  balance 
of  $40.66  be  placed  to  the  credit  of  the  de- 
fendant John  Dors^,  on  the  books  of  the 
association  plaintiff,  who  sliall  apply  the 
same,  at  the  rate  of  $5.83  monthly,  to  the  sat- 
isfaction of  the  defendant's  dues,  until  the 
said  amount  of  $40.66  shall  have  been  ex- 
hausted." The  complaint  In  that  case  al- 
leged that  the  defendant,  at  the  time  tlie  ac- 
tion was  brought,  to  wit,  September,  1879, 
was  in  arrears  nine  months  of  subscription, 
interest,  and  premium,  and  that  the  principal 
sum  was  therefore  due  also.  Chief  Justice 
Simpson,  delivering  the  opinion  of  the  court 
in  that  case,  says:  "We  regard  the  question 
here  as  settled  by  the  case  of  Association  v. 
Bollinger,  12  Rich.  Eq.  124,  In  which  a  very 
learned  and  able  opinion  of  the  distinguished 
chancellor  on  the  circuit.  Chancellor  Carroll, 
was  overruled  by  the  supreme  court  That 
case  and  this  are  almost  identical.  The  char- 
ters of  the  two  companies  were  nearly  the 
same;  the  by-laws  almost  exactly  alike.  A 
stockholder  in  that  company,  as  in  this,  bor- 
rowed In  advance  a  certain  sum  of  money, 
which  he  expected  would  ultimately  be  his. 
He  borrowed  at  public  bidding,  as  In  this. 
He  contracted,  as  here,  by  bond  and  mort- 
gage, to  pay  the  monthly  interest  The  pre- 
mium. Instead  of  being  paid  monthly,  was 
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deducted  at  the  time  of  the  contnct  This 
was  paid  in  casli,  instead  of  by  monthly  in- 
stallments. This  is  the  only  difference  be- 
tween the  cases.  Is  this  a  difference  in  prin- 
ciple? We  do  not  so  understand  it.  The 
court  in  that  case  held  the  contract  usurious; 
Judge  O'Neal,  with  that  strong  conviction 
which  characterized  all  of  his 'opinions,  de- 
claring 'that  there  was  no  donbt  about  it*; 
and,  but  for  the  earnest  and  able  decree  of 
Chancellor  Carroll,  he  would  not  have 
thought  it  necessary  even  to  look  into  the 
authorities  on  the  subject.  The  argument 
of  Chancellor  Carroll  and  the  opinion  of  the 
supreme  court  overruling  it  present  the  two 
opposing  views  on  this  subject.  The  decree 
of  Chancellor  Carroll  is  based  upon  two 
prominent  grounds:  First  That  the  dealing 
of  the  parties  was  a  transaction  between 
partners,  and  in  reference  to  partnership 
funds,  and  was  not  a  loan.  He  cited  Silver 
r.  Barnes,  6  Bing.  N.  0. 180,  and  several  Eng- 
lish authorities.  Second.  That  the  money  ad- 
vanced to  Bollinger  was  but  that  which  he 
(BoUlnger)  would  get  when  the  corporation 
wound  up,  and  if  he  was  willing  to  deduct 
S300,— the  premium,— because  he  was  getting 
the  money  in  advance,  there  was  nothing 
Illegal  in  this.  Ii.  that  case,  as  has  already 
been  stated,  the  premium  was  deducted  at 
the  time  the  contract  was  made,  instead  of 
being  contracted  to  be  paid  in  monthly  in- 
stallments, as  the  Interest  was  to  be  paid. 
The  chancellor  thought  that  in  this  respect  It 
was  like  a  party  agreeing  to  take  less  for  a 
debt  than  the  amount  actually  due,  and,  hav- 
ing executed  the  contract,  he  could  not  after- 
wards dispute  or  repudiate  it.  These  posi- 
tions, which  are  the  only  ones  that  can  be 
taken  with  any  plausibility  In  support  of 
such  a  contract,  after  full  consideration  by 
the  supreme  court,  were  overruled,  and  the 
contract  of  Bollinger  was  declared  usurious. 
We  are  bound  by  this  decision."  In  the  case 
of  Thompson  v.  Gillison,  28  S.  C.  542,  «  S.  E. 
333,  the  monthly  stock  payments  were  cal- 
culated as  payments  on  the  bond,  divesting 
the  question  of  usury. 

The  authorities  establish  the  following 
propositions:  (1)  That  the  appointment  of  a 
receiver  terminates  the  contract  with  the 
mortgagor  as  originally  contemplated.  (2) 
That  the  mortgagor,  who  is  also  a  share- 
holder, is  not  liable  for  monthly  dues  accru- 
ing after  the  appointment  of  a  receiver.  (3) 
That  upon  the  determination  of  his  contract 
with  the  association,  as  originally  contem- 
pfated,  the  mortgagor  is  entitled  as  credits  on 
his  mortgage  both  for  the  amounts  paid  as 
Interest,  and  also  as  dues  on  his  shares  of 
stock.  (4)  That,  where  the  amounts  paid  by 
the  mortgagor  as  interest  and  dues  aggregate 
a  sum  equal  to  the  amount  the  mortgage  was 
given  to  secure,  a  complaint  for  foreclosure 
of  the  mortgage  will  not  be  sustained.  (5) 
That  if  the  association  goes  into  the  bands 
of  a  receiver  before  the  interest  on  the 
amount  actually  advanced,  at  tlie  rate  speci- 


fied in  the  contract,  and  for  the  length  of 
time  the  contract  was  in  full  force  and  effect, 
equals  the  amount  of  the  premium,  then  the 
amount  due  under  the  mortgage  Is  to  be  as- 
certained by  calculating  interest  on  the  amount 
actually  advanced,  at  the  rate  agreed  npon, 
for  the  length  of  time  the  contract  remalnt'd 
of  force  as  originally  entered  Into,  and  de- 
ducting from  such  amount  all  payments  of 
Interest  and  dues;  the  amount  paid  as  In- 
terest and  dues  not  to  bear  interest.  (In  sucl> 
a  contract  as  this  the  interest  would  be  cal- 
culated at  the  rate  of  10  per  cent,  per  an- 
num.) (8)  The  assignment  and  transfer  of 
the  shares  of  stock  by  the  mortgagor  as  col- 
lateral security  for  the  loan,  and  consolidating 
the  interest  and  dues  in  the  mortgage,  'show 
that  the  amount  paid  monthly,  conslstlni;  of 
interest  and  dues,  is  to  be  regarded  as  what 
Is  called  'Yedemption  money,"  and  raises  an 
implied  agreement  that  such  payment  shall 
be  credited  on  the  mortgage. 
,  In  support  of  our  positions  on  these  iines- 
tions,  we  cite  the  following  authorities: 
Thomp.  Bidg.  Ass'nS,  e.  8,  §8  30,  42,  50;  Id. 
c.  12,  §f  5,  13;  End.  Bldg.  Ass'ns,  {S  333,  373, 
496,  498,  502;  2  Am.  &  Eng.  Enc.  Law,  pp. 
629,  642;  Randall  v.  Protective  Union  (Xeb.) 
60  N.  W.  1019;  Brownlic  v.  Russell  (1SS3) 
L.  R.  8  App.  Cas.  248.  The  leading  authori- 
ties sustaining  a  contrary  rule  as  to  pay- 
ments are  Strohen  v.  Association  (Pa.  Sup.> 
8  Atl.  843;  Rogers  r.  Hargo  (Tenn.)  20  S. 
W.  430;  Towie  v.  Society,  61  Fed.  440. 

The  complaint  shows  upon  Its  face  that  tbe 
payments  made  by  the  defendant  exceed  the 
amount  due  under  the  mortgage.  We  decide 
nothing  as  to  the  demurrer  to  the  answer. 
This  action  of  foreclosure  cannot  therefore 
be  sustained.  It  is  the  judgment  of  this 
court  that  the  judgment  of  the  circuit  court 
be  reversed,  and  the  complaint  dismissed. 


PARKS  V.  CITT  COUNCIL  OP  GREEN- 
VILLE et  al. 
(Supreme  Court  of  South  Carolina.     April  16, 

1895.) 

Municipal  Corpokatioss — CossxHucTiojf  or  Set- 

BBS— Neolioence— Harmi.«ss  Errob— Costs. 

1.  A  municipality  is  not  liable,  in  the  ab- 
sence of  a  statutory  provision,  for  damages  nus- 
tained  by  the  tort  of  its  officers. 

2.  The  city  of  Greenville  is  not  liable  for 
the  acts  of  its  officers  in  laying  a  sewer  across 
privntp  land,  where  tbe  mode  of  procediir*'  i>Tf- 
scribed  by  the  city  charter  (Act  188u;  19  St  it 
Large,  p.  114,  §  30)  was  followed. 

3.  Sluuicipal  ofBcers  will  not,  in  the  absenoe 
of  malice  or  culpable  ne(?Iigence,  he  personaliT 
liable  for  damages  cansed  by  constra^^tini;  a 
sewer  across  private  premises  under  the  autliot- 
ity  of  the  city. 

4.  Where  plaintiff  has  not  madp  m»*  » 
cause  of  action,  error  in  the  admission  o'  evi- 
dercc  as  to  damages  is  immaterial. 

5.  Tbe  supreme  court  has  no  original  joHs- 
diction  to  hear  questions  relative  to  taxation  of 
costs. 

Appeal  from  common  pleas  circuit  court  of 
Greenville  county;   Ernest  Gary,  Judge. 
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Action  by  John  B.  Parks  against  the  city 
council  of  Greenville  and  others  for  damages 
alleged  to  have  been  sustained  by  the  laying 
of  a  sewer  pipe  across  plaintltt's  lot  From 
a  judgment  (or  defendants,  plaintiff  appeals. 
Affirmed. 

Perry  &  Heyward,  for  appellant.  Joseph 
A.  McCulloiigh,  for  respondents. 

McIVER,  0.  J.  The  plaintiff  brought  this 
action  against  the  municipal  corporation 
known  and  designated  by  the  name  of  the 
"City  Council  of  Greenville,"  and  against  the 
several  individuals  holding  the  offices  of 
mayor  and  aldermen,  and  also  the  city  engl- 
nei>r,  to  recover  damages  alleged  to  have 
been  sustained  by  him  by  reason  of  the  lay- 
ing of  a  sewer  pipe  through  a  lot  of  laud  in 
the  city  of  Greenville,  the  property  of  the 
plaintiff.  The  allegations  contained  in  the 
complaint,  omitting  those  which  are  of  a 
formal  character  (such  as  relate  to  the  cor- 
porate character  of  the  first-named  defend- 
ant, the  nauies  of  the  persons  holding  the  of- 
fices of  mayor  and  aldermen,  the  names  of 
the  persons  composing  the  committee  on  sew- 
er, the  name  of  the  city  engineer,  and  the 
ownership  of  the  lot  of  land,  with  the  de- 
scription thereof,  alleged  to  be  of  the  value 
of  $300),  are  substantially  as  follows:  That 
tbe  said  city  engineer,  "in  co-operation  with 
and  under  instructions  from  the  said  commit- 
tee on  sewer,  on  or  about  the of  June, 

1802,  unlawfully,  maliciously,  and  in  willful 
disregard  of  the  objections  of  tbe  plaintiff, 
entered  upon  said  premises,  dug  up  the  soil 
ttaereoti,  and  laid  through  the  entire  length 
thereof  certain  terra-cotta  piping,  to  be  used 
as  part  of  the  sewer  of  said  city  of  Gre^i- 
vllle."  The  aIlei;ation  in  the  sixth  paragraph 
of  tbe  complaint  is  as  follows:  "That  said 
sewer  pipe  is  an  offensive  nuisance  upon  said 
premises,  well  known  to  all  the  defendants 
so  to  be,  and  has  practically  destroyed  the 
value  of  said  premises."  In  the  seventh 
Iiaragraph  of  the  complaint  the  allegation  is 
as  follows:  "That  the  plaintiff  has  deifland- 
ed  of  the  defendants  that  said  piping  be  re- 
moved from  said  premises,  but  the  defend- 
ants have  refused  to  remove  the  same,  or 
any  part  thereof,  have  treated  the  applica- 
tions and  complaints  of  the  plaintiff  with 
contempt,  and  at  a  meeting  of  tbe  said  city 
council  of  Greenville,  regularly  held,  the  de- 
fendants, the  mayor  and  aldermen  above 
named,  subsequently,  by  a  unanimous  vote, 
ratified  and  confirmed  said  unlawful  conduct 
of  tbe  said  James  B.  Lawerance  [the  city  en- 
gineer] and  said  committee  on  sewer,  and 
are  now  in  possession  of  said  sewer,  operat- 
ing and  controlling  tbe  same."  And  In  the 
eighth  paragraph  of  the  comi>lalnt  it  is  al- 
leged "that,  by  reason  of  the  aforesaid  un- 
lawful and  mallcions  conduct  of  the  defend- 
ants, an  outrage  has  been  committed  upon 
the  plaintiff  and  his  rights,  and  the  value  of 
his  property  destroyed,  all  to  his  damage  one 
tbouBand  dollars." 

Tbe  defendants  answered,  admitting  the 


corporate  character  of  the  first-named  de- 
fendant, tbe  namea  of  the  persons  set  forth 
in  the  complaint  as  the  committee  on  sewer, 
that  the  said  Lawerance  was  the  city  engi- 
neer, and  that  the  plaintiff  was  tbe  owner  of 
tbe  lot  described  In  the  complaint,  bat  say 
that  tbey  do  not  know  Its  size  or  value,  but 
that  they  are  informed  and  believe  that  it  la 
not  of  the  value  ascribed  to  it  In  the  coiu- 
plaint.  They  admit  that  the  said  city  oigi- 
neer  did  cause  to  be  laid  through  a  comer  of 
plaintiff's  lot  a  pipe,  to  be  used  as  a  part  of 
the  city  sewer,  but  deny  that  such  act  was 
done  "unlawfully,  malldoasly,  and  in  willful 
disregard  of  the  objections  of  the  plaintiff," 
or  that  be  has  sostained  any  damage  there- 
by. On  tbe  contrary,  they  allege  that  all  the 
acts  done  by  them  were  d<«e  as  the  repre- 
sentatives of  the  said  municipal  corporation, 
■and  under  its  direction,  which  corporation 
was  expressly  authorized  to  have  done  by 
certain  statutes  set  up  In  the  answer,  the 
terms  of  which  will  hereinafter  be  more  par- 
ticularly referred  to,  and  that  all  of  such  acts 
were  done  in  conformity  to  sncfa  statutes; 
that  when  plaintiff  refused  to  appoint  one 
of  tbe  commissioners  provided  for  by  such 
statutes,  for  the  purpose  of  assessing  tbe 
damages  which  plaintiff  might  sustain  by 
laying  the  pipe  through  his  premises,  such 
commissioner  was  designated  by  the  chair- 
man of  the  board  of  county  commisslouers, 
as  provided  for  by  such  statutes,  and  when 
the  commlssionera  made  their  assessment  the 
amount  thereof  was  duly  tendered  to  plain- 
tiff, who  refused  to  receive  the  same. 

The  ease  came  on  for  trial  before  his  honor. 
Judge  Ernest  Gary,  and  when  tbe  complaint 
was  read,  and  before  the  answer  was  heard, 
a  motion  was  made  by  counsel  for  defend- 
ants to  dismiss  the  complaint  npon  the 
ground  that  it  did  not  state  facts  sufllcient 
to  constitute  a  cause  of  action  against  any 
of  the  defendants.  After  hearing  argument 
the  circuit  Judge  granted  an  order,  in  which 
he  said:  "It  appearing  to  my  satisfaction 
that  said  defendant,  being  a  municipal  cor- 
poration, cannot  be  made  liable  for  a  ties- 
pass  committed  by  its  ofl^lcers  or  agents  act- 
ing in  a  public  capacity,  as  alleged  in  the 
sale  complaint,  I  therefore  sustain  said  mo- 
tion, and  dismiss  the  complaint  as  to  the 
said  defendant,  the  city  council  of  Green- 
ville." The  court  then  proceeded  to  hear  the 
testimony  as  against  the  other  defendants, 
and  when  the  testimony  on  behalf  of  the 
plaintiff  was  closed  a  motion  for  a  nonsuit 
was  made,  based  upon  the  ground  that  there 
was  no  evidence  tending  to  establish  the  ma- 
terial facts  alleged  In  the  complaint,  which 
motion  was  granted.  Judgment  having  been 
entered  accordingly,  the  plaintiff  appeals  up- 
on the  several  grounds  set  out  In  the  record, 
but  as  we  do  not  propose  to  consider  the  ex- 
ceptions seriatim,  but  rather  to  determine  the 
questions  which  we  understand  them  to  pre- 
sent, it  is  unnecessary  to  state  these  excep- 
tions specifically. 
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Tbe  first  auestiaa  presented  Is  whether  the 
circuit  judge  erred  In  sustaining  the  demur- 
rer to  the  complaint  upon  the  ground  that  It 
failed  to  state  any  cause  of  action  against 
the  defendant  the  city  council  of  Greenville. 
Before  proceeding  to  a  consideration  of  the 
merits  of  this  question,  we  desire  to  say,  in 
order  to  avoid  future  misapprehension,  that 
in  this  case  no  point  was  raised,  either  on 
circuit  or  In  the  argument  here,  that,  the 
demuiTer  being  joint.  It  could  not  be  sustain- 
ed as  to  one  and  overruled  as  to  the  others, 
as  in  the  case  of  Lowry  v.  Jackson,  27  S.  C. 
318,  3  S.  E.  473;  and,  as  the  point  is  tech- 
nical, we  do  not  propose  to  consider  it  here, 
especially  as  it  does  hot  appear  that  any 
such  point  was  brought  to  the  attention  of 
the  circuit  judge,  who  therefore  neither 
made,  nor  was  called  upon  to  make,  any 
ruling  upon  the  subject  Considering,  then, . 
the  question,  free  from  any  such  technical 
point,  we  think  that  the  ruling  of  the  cir- 
cuit Judge  Is  abundantly  sustained  by  the 
following  cases:  Coleman  v.  Cheeter,  14  S. 
C.  286;  Black  v.  City  of  Columbia,  19  S.  C. 
412;  Young  v.  City  Council,  20  S.  0.  116; 
and  Gibbee  v.  Town  Council,  Id.  213.  These 
cases  establish  the  doctrine  that  a  munici- 
pal corporation,  being  a  govemm^ital  agen- 
cy, is  not  liable  to  an  action  for  damages 
sustained  by  the  tort  of  any  of  Its  offi- 
cers or  agents,  unless  it  is  made  so  by  some 
statute  to  that  effect.  In  this  case  no  such 
statute  has  been  cited,  and,  so  far  as  we 
are  informed,  none  exists.  On  the  contrary, 
this  municipal  corporation  has,  by  the  act  of 
1891  (20  St  at  Large,  p.  1370),  been  expressly 
authorized  to  establish,  construct,  and  main- 
tain "a  system  of  sewerage  in  the  streets, 
private  lots,  and  dwellings  in  the  city  of 
Greenville."  And  by  section  3  of  that  act 
the  said  corporation  Is  expressly  authorized, 
by  Its  officers  or  other  agents,  to  enter  any 
building  or  premises  in  the  city  of  Green- 
ville, between  certaia  designated  hours,  for 
the  purpose  of  estabiiehing,  maintaining,  and 
regulating  such  system  of  sewerage.  And 
by  the  seventh  section  of  said  act  the  said 
coiiporation  is  Invested  with  the  power  "to 
condemn  such  private  property  as  may  be 
necessary  for  said  sewerage,  the  same  to  be 
condemned  and  the  damages  assessed  as  is 
now  provided  for  in  the  opening  of,  or 
widening  streets  In  said  city."  By  turning  to 
the  charter  of  said  city  (Act  1885;  19  St  at 
tATge,  p.  114,  S  30),  we  find  tliat  the  mode 
there  prescribed  is  the  seme  as  that  alleged 
to  have  been  adopted  in  this  case. 

The  next  question  is  whether  there  was 
any  error  in  granting  the  nonsuit  after  the 
municipal  corporation  had  been  eliminated 
from  the  cose  by  the  ruling  on  the  demurrer. 
It  Is  very  manifest  that  what  the  other  de- 
fendants did  was  done  under  the  authority 
and  by  the  directions  of  the  municipal  corpo- 
ration; and  if,  as  we  have  seen,  the  acts 
'lone  were  not  unlawful,  it  is  clear  that  these 
defendants.  If  liable  at  all,  could  only  be  so 


by  reason  of  some  culpable  negligence  on 
their  part,  .which  is  neither  charged  nor  prov- 
ed, or  by  reason  of  the  fact  that  these  acts 
were  done  maliciously,  which  is  expressly 
charged  in  the  complaint  So  that  the  ques- 
tion is  narrowed  down  to  the  inquiry  wheth- 
er there  was  any  testimony  even  tending  to 
show  any  malice  on  their  part,  or  on  the 
part  of  any  one  of  them.  We  have  searched 
the  testimony,  as  fully  set  out  in  the  case, 
in  vain  for  any  such  teaitimony,  and  hence 
there  was  no  error  in  granting  the  motion 
for  a  nonsuit 

All  of  the  other  exceptions,  except  the  last, 
relate  to  alleged  errors  in  the  several  rulings 
as  to  the  admissibility  of  certain  teatlmoD,v 
as  to  the  question  of  damages.  Inasmuch 
as  we  have  reached  the  conclusion  that  the 
plaintiff  has  failed  to  make  out  any  cause  of 
action  against  any  of  the  defendants,  it  is 
very  obvious  that  the  question  of  damages 
becomes  immaterial,  and  therefore  need  not 
be  considered;  for  this  court  has  uniformly 
held  that,  until  the  plaintiff  has  made  out 
his  cause  of  action,  no  question  as  to  the 
damages  which  he  might  be  entitled  to  if  lie 
had  succeeded  In  maUng  out  bis  cause  of 
action  can  properly  arise.  We  may  add. 
however,  in  justice  to  the  circuit  Judge,  that 
we  are  inclined  to  agree  with  him  as  to  hi8 
rulings  upon  the  several  questions  as  to 
the  competency  of  testimony.  Most  of  the 
testimony  ruled  out  was  designed  to  eltcii 
the  mere  opinions  of  the  witnesses;  and 
even  the  opinion  of  the  so-called  expert  Dr. 
Swandale,  was  not  competent  for  the  re.i- 
son  that  he.  was  not  an  expert  He  was  a 
physician,  and  not  a  sanitary  engineer,  aud 
was  not  shown  to  have  such  knowledge  of 
or  experience  in  the  science  of  sanitation  as 
would  entitle  him  to  be  characterized  as  an 
expert  in  such  science;  for,  while  he  doubt- 
less had  quite  sufficient  knowledge  of  and 
experience  In  the  science  of  medicine  at. 
would  entitle  his  opinion,  as  to  matters  em- 
braced in  that  science,  to  great  consideration, 
it  does  not  by  any  means  follow  necessarily 
that  he  was  an  expert  in  sanitation,  and,  t<> 
do  the  doctor  Justice,  he  does  not  seem  to 
have  made  any  such  claim. 

The  only  remaining  question  is  that  pre- 
sented by  the  thirteenth  and  last  exception. 
It  is  claimed  that  ttie  costs  were  taxed  with- 
out notice  to  the  plaintiff,  and  inserted  in  the 
Judgment  without  authority.  This  court  has 
80  often  held  that  the  question  of  the  pr(H[ier 
taxation  of  costs  must  first  be  made  before  the 
clerk,  and  the  party  dissatisfied  with  the  ac- 
tion of  that  officer  must  then  carry  the  ques- 
tion, by  exceptions,  to  tlie  circuit  court,  and 
from  the  ruling  of  that  court  alone  can  an 
appeal  to  this  court  be  taken,  that  it  is 
scarcely  necessary  to  say  more.  Here  the 
matter  seems  never  to  have  been  brought 
before  the  circuit  court  In  any  form,  and  this 
court  Is  asked  by  this  exception  to  iHtss,  as 
an  original  question,  upon  a  matter  Involving 
questions  of  fact  and  possibly  of  law.    Th's 
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court  has  no  Jurisdiction  of  sucb  a  mattw, 
and  hence  tbe  exception  must  be  overruled. 
The  Judgment  of  this  court  is  that  tbe  Juds- 
ment  of  tbe  circuit  court  be  affirmed. 


In  re  SPRAOINS  et  aL 

MANN  et  al.  t.  POOLE  et  a!. 

(Supreme  Court  of  South  Carolina.    April  15, 
1895.) 

ASSIOKMBST  FOB  CbBDITOKS  —  CANCELLATION  FOR 

Fracd  —  Compensation  of  Assionee— Piiiobi- 

T1B8  AMONG  CREDITORS— JCS0.4ENT8  KeCOVBBBD 
PCNDI^fS  LlTlSATIOK. 

1.  The  grantee  in  an  assi^ment  for  credit- 
ors, who  is  recogiilied  by  the  court  as  assignee, 
is  entitled  to  compensation  lor  hia  Bervices  ren- 
dered as  snch  pending  proceedings  to  set  aside 
the  deed,  thongli  these  are  eventunlly  success- 
ful, he  not  having  participated  in  the  fraud. 

2.  An  assignee  is  not  entitled  to  the  statu- 
tory commissions  on  funds  which  are  turned 
over  by  him  to  a  receive?  who  is  appointed  up- 
on the  cancellation  of  the  assignment  for  fraud. 

3.  An  order  made  on  the  written  consent 
of  all  the  parties,  and  not  excepted  to  or  ap- 
pealed from,  will  not  be  disturbed  on  appeal. 

4.  Creditors  who  obtain  judgments  against 
a  debtor  before  the  commencement  of  a  suit 
to  set  aside  an  assignment  by  him  for  credit- 
ors are,  upon  the  entry  of  a  decree  setting  the 
assignment  aidde,  entitled  to  liens  on  the  prop- 
erty assigned  prior  to  judgments  obtained  later. 

5.  Where  a  bill  seeking  to  set  aside  an  as- 
signment for  creditors,  wliile  alleging  that  it 
is  on  behalf  of  all  creditors  who  may  come  in 
and  seek  relief,  falls  to  ask  an  injunction  to  re- 
strain other  creditors  from  prosecuting  actions 
against  the  assignor,  such  other  creditors,  who 
do  not  come  in  until  required  by  the  judge  to 
do  BO  In  order  to  prove  their  demands,  and 
who  obtain  judgment  on  their  claims,  are  en- 
titled to  priority  of  payment  from  the  as- 
signor's property,  upon  the  entry  of  a  decree 
!<etting  aside  the  assignment  for  fraud,  except 
as  against  judgment  previously  obtained. 

6.  A  simple  contract  creditor,  filing  a  bill 
against  his  debtor  and  tbe  latter's  assignee  to 
set  axide  the  assignment  for  fraud,  acquires  no 
priority  over  other  creditors  who  may  come 
ill  later. 

Appeal  from  common  pleas  circuit  court  of 
Laurens  county;  U.  C.  Watts,  Judge. 

Action  in  the  nature  of  a  creditor's  bill  by 
J.  &  H.  Mann  &  Co.  against  J.  T.  Poole  and 
others  to  get  aside  a  fraudulent  deed  of  as- 
signment From  a  Judgment  of  the  circuit 
court,  Spraglns,  Buck  &  Co.  and  other  credit- 
ors appeal.     Modified  and  affirmed. 

Tbe  decree  of  Watts,  J.,  was  as  follows: 

"This  cause  came  on  for  a  bearing  before 
me,  at  the  July  term  of  court,  for  tbe  pur- 
ixme  of  deciding  certain  Issues  herein,  to  wit: 
What  compensation  should  be  allowed  N.  B. 
Dial,  Esq.,  for  his  services  as  assignee  of  J. 
T.  Poole  and  agent  for  creditors  under  deed 
of  assignment?  (2)  What  fees,  if  any,  sbnli 
be  allowed  plaintiffs'  attorneys,  and  out  of 
what  fund  paid?  (3)  Aa  to  the  homestead  of 
J.  T.  Poole.  (4)  As  to  the  order  of  priority 
of  ijayment  of  creditors  of  J.  T.  Poole. 

"On  the  18tb  day  of  May,  1892,  J.  T.  Poole 
execnted  a  deed  of  assignment  to  N.  B.  Dial, 
Esq..  for  the  benefit  of  his  ci-cdltors,  and  at 


a  meeting  of  bis  creditors  called  by  said  as- 
signee a  majority  of  creditors  accepted  under 
said  assignment,  and  elected  N.  B.  Dial  agent 
Said  agent  and  assignee  proceeded  to  sell  the 
assigned  estate,  collect  assets  belonging  to 
estate,  pay  off  tbe  claims  dne,  and  do  all 
things  as  required  by  law,  and  to  carry  out 
the  terms  of  the  assignment     On  June  21, 

1892,  an  action  was  commenced  by  these 
plaintiffs,  on  behalf  of  tbemselves  and  other 
creditors  of  J.  T.  Po<de  who  would  come  in 
under  these  proceedings  and  contribute  to  the 
expenses  of  this  suit,  to  set  aside  the  deed  of 
assignment  on  the  grounds  set  forth  In  com- 
plaint herein.  On  July  23,  1892,  his  honor, 
James  Aldrich,  granted  an  order  restraining 
tbe  assignee  from  paying  out  any  funds  In 
his  bands  belonging  to  tbe  assigned  estate,  ex- 
cept necessary  expenses  to  be  incurred  In  the 
collection  of  the  assets,  the  payment  of  taxes, 
etc.  On  November  22,  1892,  bis  honor,  Jas. 
F.  Izlar,  passed  a  consent  order  allowing  tbe 
assignee  to  pay,  out  of  tbe  funds  In  bis  hands 
from  proceeds  of  real  estate,  $2,700,  to  Shat- 
tuck  &  Hoffman,  In  satisfaction  of  a  mort- 
gage held  by  tbem  over  said  real  estate.  The 
cause  was  heard  on  its  merits  by  Judge  Nor- 
ton at  the  February  term  of  tbe  court,  1893, 
who  rendered  his  decree  therein  on  May  2, 

1893,  setting  aside  the  deed  of  assignment,  on  . 
grounds  set  forth  therein,  and  appointing  H. 
W.  Anderson,  Esq.,  receiver  of  ail  the  real 
and  personal  estate  mentioned  In  said  paper, 
upon  his  entering  into  bond,  etc.;  and,  when 
so  appointed,  Mr.  Dial,  the  assignee,  was  or- 
dered to  turn  over  all  funds  In  bis  hands  to 
said  receiver,  leaving  tbe  question  of  comiien- 
sation  of  Mr.  Dial  open  until  tbe  further  or- 
der of  tbe  court.  Defendants  aptwaled  from 
tbe  decree  of  Judge  Norton  to  the  supreme 
court  of  this  state,  and  bis  decree  was  af- 
firmed.    H.  W.  Anderson,  Esq.,  gave  his  bond 

as  receiver  on  the day  of  January,  1804. 

Subsequently,  Hon,  D.  A.  Townsend,  as  Judge 
of  Seventh  Judicial  circuit  possed  a  consent 
decree  allowing,  among  other  things,  a  fee  of 
$500  to  F.  P.  McGowan,  Esq.,  for  having 
drawn  the  deed  of  assignment  which  had 
been  set  aside,  and  $250  to  Messrs.  W.  H. 
Martin  and  F.  P.  McGowan,  as  a  fee  for  rep- 
resenting the  defendants  In  this  cause,  and 
that  tbe  fees  of  plaintiffs'  attorneys  and  com- 
pensation of  N.  B.  Dial  is  to  be  paid  out  of 
the  funds  In  bands  of  receiver,  received  from 
sale  of  stock  of  goods.  J.  T.  Poole  claimed 
a  homestead  in  bis  real  and  personal  estate, 
and  $218.25  In  personal  property  was  set  off 
to  him,  to  which  exceptions  have  been  duly 
filed.  He  lived  at  his  home  place,  In  the  city 
of  Laurens,  until  it  was  sold  under  Judgment 
of  foreclosure  on  June  4,  1894.  He  now 
claims  he  is  entitled  to  $1,000  out  of  the  funds 
to  come  in  from  the  sale  of  the  Martin  house, 
and  Interest  from  June  4,  1894,  the  time  be 
was  deprived  of  a  home  in  bis  real  estate,  and 
$281.75,  balance  of  $500  due  in  persoiial  prop- 
erty,—the  last  to  be  paid  from  sale  of  stock 
of  goods  In  hands  of  receiver.     Mr.  Dial,  aa 
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Aaslgnee,  sold  all  of  the  real  estate  Id  Laurens 
county,  except  one  Bmall  tract  of  laud,  and 
sold  some  In  Spartanburg  connty,  but  there  Is 
«ome  still  unsold  there;  and,  after  the  assign- 
ment, certain  creditors  obtained  judgments 
itgainst  J.  T.  Poole,  and  transcrlpted  them  to 
that  county,  and  now  claim  they  have  the  first 
lien  on  said  lands,  and  are  entitled  to  the  pro- 
ceeds of  sale  to  pay  their  claims,  when  it 
comes  Uito  court  It  is  conceded  that  the 
two  ludgm«it6  represented  by  W.  H.  Martin, 
Esq.,— one  In  favor  of  Strawbridge  &  Cloth- 
ier, obtained  February  28,  1892,  and  interest, 
March  3,  1892,  for  $860.35,  and  |21.15  cost, 
And  the  other  in  favor  of  Gans  Bros.,  of  same 
date,  for  $196.15,  and  $21.15  cost  (interest  in 
both  from  date  of  recovery),— should  be  paid 
«nt  of  funds  derived  from  sale  of  Martin 
house,  and  small  tract  of  land  unsold  in  Lau- 
rens county. 

"The  testimony  In  this  case  satisfies  me  that 
N.  B.  Dial,  Esq.,  as  assignee  and  agent,  ren- 
dered very  valuable  services  to  the  creditors 
of  J.  T.  Poole,  by  his  careful,  slilllful,  and 
painstalcing  management  of  the  same.  He 
made  good  collections  and  good  sales,  and 
realized  more,  by  far,  for  the  creditors,  than 
In  general  is  the  case  In  such  matters.  Being 
an  attorney,  and  also  a  good  business  man,  he 
knew  what  to  do,  and  acted  with  promptness 
and  good  Judgment  In  all  matters  from  the 
time  he  was  appointed  until  he  turned  the  es- 
tate over  to  the  receiver,  and  the  creditors  got 
the  benefit  of  bis  services;  and  the  court  has 
very  properly  allowed  him  to  establish  what 
that  compensation  should  be,  and,  after  a 
careful  consideration  of  all  the  testimony  in 
this  case,  I  am  of  opinion  that  he  should  be 
allowed  $1,104.2.5.  The  amount  he  collected, 
paid  out,  and  turned  over,  exclusive  of  the 
sale  of  Martin  house,  was  $12,970.  He  sold 
that  house  for  $2,r>00,  and  took  such  ample 
security,  and  virtually  made  it  a  cash  transac- 
tion; and  whil<>  the  amount  allowed  him  does 
not,  under  the  testimony,  compensate  him 
fully  for  the  services  rendered  by  him  for  the 
benefit  of  the  assigned  estate,  yet  it  is  nearly 
what  he  would  have  received,  had  the  deed 
of  assignment  not  been  set  aside.  The  plain- 
tiffs' attom^s  herein  rendered  valuable  serv- 
ices to  the  creditors  of  J.  T.  Poole,  by  success- 
fully setting  aside  the  deed  of  assignment, 
and  preventing  tlie  mortgages  executed  by 
Dr.  Poole  to  liis  children  and  grandchildren 
from  being  first  paid,  thereby  increasing  the 
amount  of  funds  to  be  distributed  among  all 
the  creditors.  Such  cases  are  always  unpleas- 
ant to  conduct,  and  in  view  of  this,  and  con- 
sidering all  the  testimony  in  this  case  offered 
by  them,  I  am  decidedly  of  the  opinion  that 
$2,600  would  be  a  reasounble  fee.  and  that 
amount  should  be  paid  them.  It  has  been 
urged  with  great  ability  and  force  that  when 
the  court  appointed  a  receiver,  and  took 
charge  of  the  assets  of  the  assigned  estate,  it 
levied  an  equitable  lien  for  the  benefit  of  all 
thft  creditors  of  J.  T.-  Poole,  and  that  lien 
commenced  when  complaint  was  filed.     I  am 


free  to  confess  that  this  question  has  given 
me  a  great  deal  of  trouble.     Our  own  deci- 
sions of  Curlee  v.  Rembert,  S7  8.  G.  214,  15 
S.  E.  954,  and  Younger  v.  Massey  (S.  C.)  19 
S.  E.  125,  apply  to  liens  which  were  obtahied 
and  were  outstanding  when  complaints  were 
filed;    and    under   the   decisions   of    United 
States  courts  in  Wiswall  ▼.  Sampson,  14  How. 
52,  and  in  CUnkscales  v.  Manufacturing  Co.,  9 
S.  C.  323,  and  Stackhouse  v.  Wheeler,  17  S.  C. 
91,  quoted  with  approval  by  our  own  court  Id 
other  matters,  I  am  constrained  to  take  this 
view  of  the  case,  and  hold  that  plaintiffs  are 
entitled  to  be  paid  out  of  funds  brought  in 
by    their    diligence,    and    balance   prorated 
among  all  the  creditors  of  J.  T.  Poole,— that 
is,  after  paying  outstanding  liens  existing  at 
date  complaint  was  filed.     It  Is  therefore  or- 
dered, decreed,  and  adjudged:  That  H.  W.  An- 
derson, Esq.,  receiver  herein,  pay  over  to  Jobo 
T.  Poole  the  sum  of  $1,000.  with  interest  there- 
on at  7  per  cent,  per  annum  from  June  4. 
1894,  out  of  the  proceeds  in  his  Iiands,  or  to 
come  into  his  hands,  from  the  sale  of  the  J. 
F.  Martin  house  to  John  H.  Powers;  and  out 
of  the  fimds  in  bis  hands  turned  over  to  bim 
by  N.  B.  Dial,  Esq.,  from  sale  of  stock  of 
goods,  be  pay  to  John  T.  Poole  the  sum  o( 
$281.75.     These  amounts  are  for  his  home- 
stead.   (2)  That  H.  W.  Anderson  retain  out  of 
the  funds  now  in  his  hands  5  per  cent,  to 
pay  bim  such  compensation  as  the  court  may 
hereafter  allow  him  for  services  as  receiver. 
(3)  That  out  of  amounts  in  bis  hands,  or  to 
come  In  his  bands,  from  the  mortgage  due  by 
Powei-s    for    Martin    house,     after    paying 
amount  due  Poole,  as  heretofore  provided  for, 
he  pay  to  W.  H.  Martin,  Esq..  tbe  Judgments 
of  Strawbridge  &  Clothier  and  Gans  Bros.  v. 
J.  T.  Poole.    (4)  That  out  of  the  funds  In  bis 
hands  from  sale  of  stock  of  goods  be  pay  the 
amounts  allowed  for  compensation  herein  to 
N.  B.  Dial,  Esq.,  and  fees  of  plalntifrs'  attor- 
neys.    It  is  further  ordered,  decreed,  and  ad- 
judged:     That  H.   W.   Anderson,   Esq.,    rs 
celver,  sell  all  the  unsold  lands  of  J.  T.  Poole 
on  sales  day  in  November  next,  or  some  con- 
venient sales  day  thereafter  (he  first  legally 
advertising  the  same),  for  one-half  cash.  r<^ 
mainder  on  a  credit  of  12  mouths,  with  inter- 
est from  day  of  sale,  to  be  secured  by  bond 
of  purchaser,  and  mortgage  premises,   pur- 
chaser to  pay  for  papers,  with  leave  of  th^ 
purchaser  to  pay  his  entire  bid  in  cash,  and 
out  of  the  proceeds  derived  from  such  sale 
he  retain  5  per  cent,  to  pay  himself  such  fits 
as  court  may  hereafter  allow,  and  balanoc  be 
pay  out  to  Judgment  creditors  according  tvi 
priority  of  lien,  as  herein  heretofore  providoil 
for;   that  is  to  say,  plaintiff's  Judgments  m 
this  cause.    That  balance  of  funds    in   liir 
hands,  if  any,  as  turned  over  by  N.  B.  DiaL 
Esq.,  after  paying  amoimts  herein  provid^sl 
for,  and  balance  of  funds  lu  his  hands,  or  to 
come  into  his  hands,  from  sale  of  real  estatv. 
he  prorate  among  all  the  creditors  of  J.  T. 
Poole  who  have  established  their  claltos  beiv- 
In.     It  is  farther  ordered  that  any  one  Inter- 
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etted  kcrelB  fcaT«  leare  to  aM>l7t  at  tbe  foot 
of  this  decTM;  tot  sndi  orden  aa  may  be  nec- 
cteary  to  carry  tlw  oame  Into  effect  It  aeema 
from  tbe  order  paawd  by  Judge  Townsoad 
berelB  that  the  costs  of  this  proceeding  have 
been  paid;  but,  U  tbey  bave  not,  tbe  receiver 
la  ordered  to  pay  tbe  aame  after  paying  out 
amount  doe  Poole  for  homestead,  and  pay 
the  other  dalms  In  order  bei^tofore  flxed.  To 
the  Glalma,  aa  flxed  In  testimony,  are  to  b* 
added  that  of  National  Bank  of  Laurena,  & 
C,  on  July  20,  1884,  n.84a53,  also  note  of  J. 
T.  Poole,  due  Martin  B.  Poole,  dated  January 
24  1884,  for  $283.44  and  Interest. 

"R.  C.  Watta,  Presiding  Judge. 
"October  3,  1884." 

Ball,  Slmkins  &  Ball,  Johnson  &  Klclicy. 
Simpson  &  Barksdale,  and  Ferguson  ft 
FeatUerstone,  for  appellants.  W.  H.  Martin, 
P.  P.  McGowan,  and  N.  B.  Dial,  for  certain 
creditors,  appellees. 

McIYBR,  C.  J.    The  action  in  the  case  of 
Mann  t.  Poole  was  commenced  on  the  21st 
of  June,  1882,  by  the  plaintiffs,  on  behalf  of 
themselTeB  and  of  ail  others,  credltora^^f 
the  defendant  J.  T.  Poole,  who  should  there- 
after come  In  and  seek  relief  under  said 
action,  and  contribute  to  the  expenses  there- 
of, for  the  purpose  of  having  a  deed  of  as- 
signment made  by  said  Poole  to  N.  B.  Dial, 
Esq.,  together  with  certain  mortgages  pre- 
Tloualy  made  by  said  Poole  to  his  wife  and 
to  his  grandchildren,  set  aside  as  null  and 
void  under  the  assignment  law.    The  facts 
of  that  case  will  be  found  fully  stated  in  the 
case  as  reported  In  40  S.  C.  1,  18  S.  E.  145,  I 
8S9,  and  therefore  need  not  be  repeated  here,  ; 
except  that  said  deed  of  assignment  was  ex-  ■ 
ecuted  on  tbe  IStb  of  May,  1882,  and  the 
mortgages  about  90  days  before  that  date. 
While  this  action  was  pending,  and  before 
it  came  to  a  hearing  on  tbe  merits,  to  wit, 
on  the  23d  ')f  July,  1882,  an  order  was  grant- 
ed by  hia  honor.  Judge  Aldrlch,  mijolnlng 
and    restraining    the    said    assignee,    Dial, 
"from  paying  out  any  of  the  funds  realized, 
or  which  may  be  realized,  from  the  assigned 
estate  of  the  said  J.  T.  Poole,  to  any  claims 
against  said  estate,  except  the  necessary  ex- 
penses which  may  be  incurred  in  tbe  col- 
lection of  said  assets,  the  payment  of  taxes, 
etc.,  until  the  further  order  of  the  court." 
On  the  23d  November,  1892,  the  foregoing 
order  was  modified  by  an  order  of  bis  honor, 
Judge  Izlar,  consented  to  by  all  the  parties, 
so  as  to  authorize  Mr.  Dial,  as  assignee  as 
aforesaid,  "to  pay  from  the  proceeds  of  tbe 
real  estate  covered  by  the  mortgage  of  Sbat- 
tuck  &  Hoffman  (the  same  being  the  prop- 
erty of  tbe  assigned  estate  of  the  said  J.  T. 
Poole)  tbe  sum  of  twenty-seven  hundred  dol- 
lars to  the  said  Shattuck  &  Hoffman,  in  sat- 
isfaction of  the  mortgage  held  by  them  on 
said  land."     The  case  came  on  for  hearing 
on  its  merits  before  his  honor,  Judge  Norton, 
wtio  on  the  3d  of  May,  1S83,  tiled  a  decree, 
V.2JS.E.WC.9— 35 


the  nature  and  loope  of  which  may  be  seen 
by  reference  to  the  case  of  Mann  v.  Poole, 
reported  in  40  8.  0.  1,  18  S.  E.  145,  888. 
Suffice  it  to  say  here  tbat.  aaoag  other 
things,  tbe  dfed  of  aaslgnment  was  set 
aside,  and  Mr.  Dial,  named  therein  as  as- 
signee, was  ordered  to  turn  over  to  the  re- 
ceiver then  appointed  all  the  property  em- 
braced in  said  so-called  deed  of  aaslgnmeht, 
and,  if  any  of  it  had  been  sold,  to  pay  over 
the  proceeds  of  snch  sale  to  the  receiver; 
reserving  the  question  whether  Mr.  Dial 
should  be  entitled  to  any  compensation,  and, 
if  80,  how  much,  for  his  services  while  act- 
ing as  assignee,  nntil  the  further  order  of 
the  court.  It  seems  that  though  the  receiv- 
er was  appointed  by  this  decree  filed,  as 
above  stated,  on  the  8d  of  May,  1883,  he  did 
not  qualify  until  the  4th  of  January,  1884, 
and  the  assets  were  turned  over  to  him  on 
the  16th  day  of  that  month.  This  delay  was 
probably  owing  to  the  fact  that  an  amwal 
was  taken  from  the  decree  of  Judge  Norton, 
which  was  not  finally  disposed  of  until  the 
6th  of  December,  189a  After  the  appeal 
was  finally  disposed  of,  an  order  was  grant- 
ed by  his  honor.  Judge  Townsend,  consent- 
ed to  in  writing  by  all  parties  (the  date  of 
which  Is  not  appended  to  said  order,  bat 
It  Is  stated  In  the  case  that  it  was  passed 
on  the  12th  of  February,  1884),  directing 
"that  the  defendant  N.  B.  Dial,  heretofore 
acting  in  the  supposed  capacity  of  assignee 
of  the  defendant  J.  T.  Poole,  under  a  pur- 
ported deed  of  assignment  executed  by  the 
said  Poole  to  the  said  N.  B.  Dial  on  May 
18,  1892,  do,  and  he  is  hereby  dliected  to, 
turn  over  to  H.  W.  Anderson,  as  receiver  ap- 
pointed in  tbe  above-stated  action,  all  the 
funds  received  by  the  said  N.  B.  Dial  from 
the  sale  and  collections  made  by  him  under 
said  supposed  deed,  excepting  such  pay- 
ments and  disbursements  as  were  made  by 
the  said  N.  B.  Dial  while  acting  in  his  sup- 
posed capacity  as  said  assignee.  Including 
tbe  fee  of  five  hundred  dollars  allowed  and 
paid  to  F.  P.  McGowan  and  the  sum  of 
eighteen  hundred  dollars  paid  to  Shattuck  ft 
Hoffman."  The  order  further  directed  that 
tbe  receiver  "do,  out  of  the  funds  arising 
from  the  sale  of  the  stock  of  goods,"  pay 
certain  sums  of  money,  among  which  are 
"the  fees  of  the  plaintiffs'  attorneys  for 
services  rendered  in  behalf  of  creditors  (the 
said  fees  to  be  hereafter  determined),  and 
to  N.  B.  Dial,  Esq.,  snch  compensation,  if 
any,  as  may  be  allowed  him,  to  be  hereafter 
determined."  It  further  appears  that  cer- 
tain of  the  creditors  of  J.  T.  Poole  recovered 
Judgments  against  bim  before  the  2l8t  of 
June,  1882,  when  the  action  of  Mann  v. 
Poole  was  commenced.  Certain  others  of 
the  creditors  of  said  Poole,  among  whom  are 
the  parties  named  as  appellants  in  the  title 
of  this  case,  recovered  their  Judgments  after 
the  commencement  of  said  action,  but  be- 
fore the  decree  of  Judge  Norton  appointing 
a  receiver,  while  the  plaintiffs,  Mann  ft  Co., 
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recovered  their  judgment  by  the  same  decree 
by  which  the  receiver  was  appointed.  Un- 
der the  decree  of  Judge  Norton,  all  of  the 
creditors  of  3.  T.  Poole  were  required  to 
prove  their  demands  before  yie  clerlx  of  the 
court  by  a  day  certain,  or  be  "barred  of  all 
benefit  to  be  derived  from  the  further  decree 
of  the  court  to  be  rendered  herein  in  refer- 
ence to  the  assigned  estate  of  said  debtor." 
Under  tliis  order  the  several  judgment  cred- 
itors, as  well  as  sundry  simple  contract 
creditors,  came  in  and  established  their 
claims,  and  one  of  the  main  questions  In  the 
appeal  is  as  to  the  order  in  which  such 
claims  should  be  paid.  The  clerk  made  his 
report  on  the  claims  presented,  together  with 
the  testimony,  and  upon  such  report  the  case 
was  heard  by  bis  honor.  Judge  Watts,  who 
rendered  his  decree,  a  copy  of  which  should 
be  incorporated  in  the  report  of  this  case, 
and  from  this  decree  several  of  the  parties 
have  appealed  upon  the  several  grounds  set 
out  in  the  record,  which  need  not  be  stated 
here,  as  several  of  them  are  but  repetitions 
of  others;  and  we  therefore  propose  to  con- 
sider the  several  questions  which  we  under- 
stand to  be  presented  by  these  grounds, 
rather  than  to  take  up  the  grounds  seriatim. 
These  questions  are:  (1)  What  compensa- 
tion, if  any,  should  be  allowed  N.  B.  Dial, 
Esq.,  for  his  services  while  acting  aa  as- 
signee under  the  deed  of  assignment  which 
has  been  set  aside?  (2)  What  fees,  if  any, 
shall  be  allowed  plaintiffs'  attorneys,  and 
out  of  what  fund  paid?  (3)  In  what  order 
are  the  creditors  who  have  established  their 
demands  against  Poole  entitled  to  be  paid? 
As  to  the  first  question,  there  can  be  no 
doubt  that  the  deed  of  assignment,  as  be- 
tween the  immediate  parties  to  it,  was  good 
and  valid,  and  under  the  provisions  of  tliat 
deed,  and  the  law  relating  tiiereto,  the  as- 
signee assumed  certain  duties,  wblcb  he  was 
bound  to  perform  promptly;  and,  what  is 
more  to  the  point,  there  is  as  little  doubt 
that  Mr.  Dial  was  recognized  and  treated 
as  assignee  by  the  court  in  this  very  case, 
up  to  the  time  the  receiver  was  appointed, 
and  hence  we  do  not  think  it  admits  of 
question  that  he  is  entitled  to  compensa- 
tion as  assignee.  The  fact  that  the  deed 
of  assignment  was  afterwards  set  aside  for 
fraud,  in  which  it  Is  not  even  Intimated  that 
Mr.  Dial  participated,  and  for  which  be  was 
in  no  wise  responsible,  cannot  affect  the 
question.  As  we  have  said,  the  deed,  as  be- 
tween himself  and  the  assigrnor,  was  good, 
and  under  It  he  assumed  the  performance 
of  certain  duties,  which  the  evidence  shows 
he  did  perform,  not  only  promptly,  but  in- 
telligently, and  in  such  a  manner  as  inured 
to  the  benefit  of  the  creditors;  and  the  only 
effect  of  the  decree  setting  aside  the  assign- 
ment, so  far  as  he  was  concerned,  was  to 
sever  his  connection  with  the  assigned  es- 
tate from  that  time  forward.  The  next  in- 
quiry is,  what  is  the  amount  of  compensa- 
tion to  which  Mr.  Dial  is  entitled?    Regard- 


ing Um  as  at  least  a  de  facto  assignee,  that 
question  is  answered  by  the  express  terms 
of  the  statute  (section  2145,  Rev.  St);  and 
we  are  unable  to  see  by  what  authority  a 
court  can  go  beyond  this  express  statutot; 
provision  in  the  assignment  law  which  pro- 
vides for  any  extra  compensation  to  an  as- 
signee for  any  extraordinary  trouble  in  the 
management  of  the  assigned  estate,  as  there 
Is  In  case  of  executors  and  administrator* 
under  section  2070,  Rev.  St.  It  seems  to 
tis,  therefore,  that  there  was  error  in  allow- 
ing the  assignee  anything  more  than  the 
amount  fixed  by  statute,  to  wit,  6  per  cent, 
on  all  money  actually  collected  by  him,  and 
2%  per  cent  on  all  money  paid  out  by  him; 
not  including,  however,  the  amount  turned 
over  to  the  receiver  under  the  order  of  the 
court,  for  to  Include  that  would  be  to  sah- 
Ject  that  fund  to  double  commissions.  See 
Floyd  T.  Prlester,  8  Rich.  Eq.  248.  which, 
though  not  actually  in  point,  is  somewliat 
analogous. 

As  to  the  second  question,— whether  any 
fees  shall  be  allowed  the  plaintiffs'  attor- 
neys,—it  seems  to  us  that  that  branch  of  the 
qaestlon  Is  concluded  by  the  order  of  Judge 
Townsend,  which  was  not  only  not  excepted 
to  nor  appealed  from,  but  also  actually  con- 
sented to  In  writing,  and  has  therefore  he- 
come  the  law  of  this  case.  This  differs  from 
the  case  of  OMUinghast  v.  Lumber  Co.,  39  S. 
G.  484,  18  S.  B.  120,  cited  by  one  of  the  coun- 
sd;  for  there  the  question  was  whether  a 
client  would  be  bound  by  a  private  agree- 
ment, made  outside  of  the  court,  whereby  his 
attorney  undertook  to  obligate  his  client  to 
pay  the  fees  of  an  attorney  for  the  other 
parties,  while  here  the  question  is  as  to  the 
effect  of  an  order  of  the  court  made  upon  the 
written  consent  of  the  attorneys  representing 
the  several  parties  before  the  court  The 
other  branch  of  this  question— the  amount  of 
the  fees  to  be  allowed  the  plaintiffs'  attor- 
neys— Is  more  embarrassing.  We  mast  con- 
fess that  the  amount,  as  fixed  by  the  circuit 
decree,  does  seem  to  be  quite  large,— iwrhaps 
too  large.  But  this  Is  a  question  of  fact 
and,  under  the  well-settled  rule,  we  do  not 
see  how  we  can  disturb  the  finding  of  the 
circuit  court,  for  there  certahiiy  was  some 
testimony,  and  we  are  bound  to  say  that  the 
weight  of  the  testimony  seems  to  be,  in  favor 
of  the  view  taken  by  the  circuit  Judge.  As 
to  the  fund  out  of  which  such  fees  are  to  be 
paid,  no  real  controversy  seems  to  be  made. 
At  all  events,  we  concur  with  the  circuit 
judge  as  to  this  point 

The  third  question  is  as  to  the  order  in 
which  the  judgment  creditors  are  entitled  to 
be  paid  out  of  the  assets  of  the  assigned  es- 
tate in  the  hands  of  the  receiver.  These 
judgment  creditors  may  be  divided  Into  three 
dasses:  (1)  Those  who  obtained  their  judg- 
ments prior  to  the  commencement  of  the  ac- 
tion of  Mann  v.  Poole;  (2)  those  who  ob- 
tained their  judgments  after  the  commence- 
ment of  that  action,  but  before  the  decree 
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appolntliig  a  receiver  to  take  cbarge  of  tbe 
assets  of  tbe  estate  of  Poole  and  administer 
the  same  under  tbe  order  and  direction  of 
the  court;  (9>  the  plalntUFs'  Judgment  iib- 
talned  at  the  same  time  as  the  decree  ap- 
pointing the  receiver  was  made,  and  in  the 
same  case. 

Ab  to  the  first  class,  we  understand  it  to  be 
conceded  that  these  creditors  are  entitled  to 
be  first  paid  out  of  such  assets  as  their  Judg- 
ments had  a  lien  upon,— that  is,  the  real  es- 
tate; but,  whether  conceded  or  not,  these 
judgments  unquestionably  are  entitled  to 
sucb  preference,  for  It  is  well  settled  that 
wben  a  deed  is  set  aside  It  is,  as  to  creditors, 
as  if  it  never  had  existed,— Gracey  v.  Davis,  3 
Strob.  £q.  66;  Clafiin  v.  Iseman,  23  S.  C. 
416;  and  Xounger  v.  Massey  (S.  C.)  19  S.  E. 
125; — ^for  when  these  Judgments  were  ob- 
tained they  «t  once  became  a  legal  lien  upon 
all  of  the  real  property  of  the  Judgment  debt- 
or, except  the  homestead,  situate  in  the  coun- 
ty where  tbe  Judgments  were  entered,  or 
In  a  county  where  transcripts  thereof  were 
filed,  from  the  time  of  such  filing,  notwith- 
standing the  fact  that  the  Judgment  debtor 
had  made  what  proved  to  be  an  abortive 
attempt  to  convey  away  his  real  estate  pre- 
vious to  the  recovery  of  such  Judgments. 

The  next  Inquiry  is  as  to  the  status  of  the 
Judgments  In  the  second  class.  It  will  be 
observed  that  the  action  of  Mann  v.  Poole, 
while  purporting  to  be  a  creditors'  bill,  lacks 
one  of  the  features  of  such  a  bill,  for  while 
the  plaintiffs  say  in  the  complaint  that  the 
action  is  brought  "on  behalf  of  themselves 
and  of  all  others,  the  creditors  of  the  defend- 
ant J.  T.  Poole,  who  shall  In  due  time  come 
In  and  seek  relief  by,  and  contribute  to  tbe 
expense  of,  this  action,"  yet  no  injunction 
-was  ever  asked  for  or  obtained,  restraining 
the  other  creditors  from  suing,  or  prosecuting 
their  actions  already  commenced;  and  they 
further  say  that  it  is  desirable  to  have  a  re- 
ceiver appointed  to  take  charge  of  the  as- 
sets, and  to  make,  under  the  orders  of  the 
court,  an  equitable  distribution  of  the  pro- 
ceeds of  such  assets,  not  among  all  creditors, 
but  among  those  "who  shall  in  due  time 
come  in  and  seek  relief  by  this  action,  and 
contribute  to  the  expense  thereof."  And,  so 
far  as  appears  by  the  record  before  us,  none 
of  the  other  creditors  ever  did  so  come  In, 
and  were  only  brought  in  by  the  order  of 
Judge  Norton,  requiring  them  to  prove  their 
demands  before  the  clerk,  which  order  or  de- 
cree was  not  made  until  after  the  creditors 
belonging  to  this  class  had  obtained  their 
Judgments.  It  Is  obvious,  therefore,  that 
these  creditors  were  offered  the  option  either 
to  come  In  on  the  terms  proposed,  or  to  stay 
out,  and  pursue  their  legal  rights  in  the  or- 
dinary way,  from  which  there  was  nothing 
to  forbid  them;  and,  having  adopted  the  lat- 
ter alternative,  it  is  difficult  to  conceive  of 
any  good  reason  why  they  should  be  de- 
prived of  any  advantage  which  they  may 
have  legally  obtained.    In  the  case  of  Gracey 


y.  Davis,  supra,  which  was  stated  to  be  a 
creditor's  bill,  although  the  pleadings  are  not 
set  out  in  the  report  of  the  case,  and  recog- 
nized as  such  by  the  provision  for  tbe  pay- 
ment of  the  fees  of  the  solicitor  "who  brought 
the  genei-al  bill  on  behalf  of  the  creditors," 
the  rule  was  laid  down  by  Dunkln,  Ch.,  In 
delivering  the  opinion  of  the  court.  In  the 
following  language:  "The  effect  of  setting 
aside  the  deeds  is  to  leave  the  creditors  to 
enforce  their  claims  and  obtain  satisfaction 
according  to  their  legal  priorities,  or,  if  tbe 
court  takes  charge  of  the  fund,  to  direct 
them  to  be  paid  according  to  their  legal 
rank."  The  same  principle  was  recognised 
in  Clafiin  v.  Iseman,  supra,  and  Curlee  v. 
Bembert,  37  S.  C.  214,  15  S.  B.  954,  though 
the  two  cases  last  cited  are  not  cited  as  ex- 
actly In  point  in  the  present  case.  The  case 
of  Wlswall  V.  Sampson,  14  How.  52,  which 
seems  to  be  relied  upon  by  the  circuit  Judge, 
is  not  in  point,  for  the  only  point  decided  in 
that  case,  so  far  as  the  question  we  are  con- 
sidering Is  concerned,  was  that  a  Judgment 
creditor  having  a  lien  upon  the  land  of  an 
insolvent  debtor,  which  is  In  tbe  possession 
of  a  receiver  appointed  by  the  court  of  chan- 
cery, under  a  bill  by  a  creditor  against  the 
debtor  and  a  third  person  to  set  aside  a  con- 
veyance to  the  latter  for  Icaud,  cannot  levy 
his  execution  upon  such  lands  If  he  have  no- 
tice of  the  fact  that  the  property  is  in  tbe 
custody  df  the  law,  but  his  remedy  is  to  ap- 
ply to  the  court  of  chancery,  which  will  take 
care  to  protect  bis  interest  in  making  a  sale, 
or  in  dlsti'lbutlng  the  proceeds.  This  is  ex- 
actly in  accordance  with  the  principle  laid 
down  In  Gracey  v.  Davis,  supra,  to  wit  tbat, 
if  the  coui-t  takes  charge  of  the  fund,  it  will 
direct  that  it  be  paid  out  to  tbe  creditors  ac- 
cording to  their  legal  priorities.  So  tbat,  if 
the  Judgment  creditors  standing  in  the  sec- 
ond class  had  undertaken  to  levy  theic  ex- 
ecutions upon  the  laud  of  Poole  after  the 
court  liad  taken  charge  of  his  assets  and 
placed  them  in  the  hands  of  a  receiver,  then 
the  case  of  Wlswall  v.  Sampson  would  have 
been  precisely  in  point  But  these  creditors 
have  not  ludertaken  to  do  anything  of  the 
kind.  On  the  contrary,  they  are  pursuing 
the  same  course  Indicated  as  the  proper 
course  in  the  case  of  Wlswall  v.  Sampson; 
that  Is,  asking  the  court  to  respect  and  pro- 
vide for  their  legal  priorities.  It  Is  true  that 
Mr.  Justice  Nelson,  In  delivering  the  opinion 
of  tbe  court  in  Wlswall  v.  Sampson,  does  say 
"that  where  the  subject-matter  of  the  suit  in 
equity  is  real  estate,  and  which  Is  taken  Into 
the  possession  of  the  court,  pending  the  liti- 
gation, by  the  appointment  of  a  receiver  or 
by  sequestration,  tbe  title  Is  bound  from  the 
filing  of  the  bill;  and  any  purchaser  pen- 
dente lite,  even  If  for  a  valuable  considera- 
tion, comes  in  at  his  peril."  Sut,  in  the  first 
place,  this  remark  is  manifestly  a  mere  dic- 
tum, as  no  such  question  was  presented  In 
that  case.  And,  in  the  second  place,  the  dis- 
tinguished Justice,  immediately  preceding  the 
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remarks  Joat  quoted,  makes  a  quotation  from 
Chancellor  Kent,  who.  In  delivertn?  the  opin- 
ion of  the  conrt,  as  chief  Justice,  In  Godwise 
V.  Gelston,  10  Johns.  622,  uses  this  language: 
"That  If  a  fimd  for  the  payment  of  debts 
be  created  under  an  order  or  decree  In  cban- 
cery,  and  tne  creditors  come  In  to  arall  them- 
selves of  It,  the  rule  of  equity  then  Is  that 
they  shall  be  paid  In  pari  passu,  or  upon  a 
footing  of  equality.  But,  when  the  law  gives 
a  priority,  equity  will  not  destroy  it;  and 
especially  where  legal  assets  are  created  by 
statute,  as  In  case  of  a  Judgment  lien,  they 
remain  so,  though  the  creditors  be  obliged  to 
go  into  equity  for  assistance.  The  legal  pri- 
ority will  be  protected  and  preserved  In  chan- 
cery." It  will  be  observed  that  the  dictum 
of  Mr.  Justice  Nelson,  above  quoted,  applies 
only  to  a  case  where  property  which  Is  the 
subject-matter  of  a  suit  Is  purchased  pen- 
dente lite,  and  nothing  Is  said  as  to  the  ef- 
fect of  liens  legally  obtained  upon  such  prop- 
erty after  the  commencement  of  the  suit,  but 
before  the,  conrt  has  taken  possession  of  the 
same,  and  placed  it  in  the  hands  of  a  receiv- 
er, and  the  remarks  quoted  from  Chancellor 
Kent  seem  to  indicate  that  such  Hens  would 
be  respected.  The  case  of  Melnhard  ▼.  Young- 
blood  (S.  C.)  19  S.  B.  675,  has  also  been  cited 
by  counsel,  In  the  argument  here,  in  support 
of  the  view  taken  by  the  circuit  Judge.  But 
an  examination  of  that  case  will  show  that  it 
differs  widely  from  the  present  case.  In 
that  ease  certain  of  the  creditors  of  Young- 
blood  commenced  action  on  their  claims,  and 
at  the  same  time  sued  out  warrants  of  at- 
tachment, which  were  levied  upon  the  prop- 
erty of  Yonngblood.  Thereupon  the  plaln- 
tlfTs,  Melnhard  Bros.  &  Co.,  commenced  this 
action  against  Youngblood  and  the  attach- 
ing creditors  to  set  aside  the  attachments 
upon  the  ground  of  fraud,  and  soon  thereaft- 
er obtained  an  order  from  his  honor.  Judge 
Wallace,  enjoining  and  restraining  the  at- 
taching creditors  from  prosecuting  their  suits 
and  attachment  proceedings.  The  defend- 
ants subsequently  moved,  before  Judge  Wal- 
lace, to  vacate  his  order  of  Injunction,  which 
motion  was  refused.  Subsequently  the  case 
came  before  his  honor,  Judge  Wltherspoon, 
for  a  hearing  upon  the  merits,  when  the  de- 
fendants interposed  an  oral  demurrer  upon 
the  ground  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  demurrer  was  sustained,  and  the 
complaint  dismissed,  and  from  the  order  to 
that  effect  the  plaintiffs  appealed;  and  the 
order  of  Judge  Wltherspoon  sustaining  the 
demurrer  and  dismissing  the  complaint  was 
reversed,  and  the  case  sent  back  for  a  bear- 
ing upon  the  merits,  which  resulted  in  a 
Judgment  in  favor  of  the  plaintiffs.  While 
this  appeal  was  pending,  but  l>efore  it  was 
determined,  the  attaching  creditors  proceed- 
ed with  their  actions,  and  recovered  Judg- 
ments therein;  and  when,  by  final  decree,  the 
creditors  were  called  to  establish  their  de- 
mands, the  attaching  creditors  set  up  tboir 


claims  aa  Jndgments,  and  the  qnestion  wa 
whether  they  were  entitled  to  priwlty  u 
such.  The  court  held  that  they  were  not  ea- 
titfed  to  any  such  priority,  practically  for  tbe 
reason  that  the  injunction  cniglnaUy  granted 
by  Judge  Wallace  had  never  been  legally 
dissolved,  for,  though  Judge  Wltherspoon  did 
grant  an  order  sustaining  the  demurrer  aad 
dismissing  the  complaint,  the  practical  ef- 
fect of  which  would  have  been  to  diaBolve 
the  injunction,  if  such  order  had  been  sus- 
tained, yet  aa  It  was  found  on  appeal  to  be 
erroneous,  and  was  set  aside.  It  was  the  same 
as  if  no  such  order  had  ever  been  passed;  and 
hence  these  Judgments  recovered  in  viola- 
tion of  the  order  of  injunction  were  illegalljr 
obtained,  and  could  not  be  allowed  any  force 
or  effect  as  Judgments.  But  in  the  present 
case  there  never  was  any  order  of  Injunctioa 
restraining  the  creditors  standing  in  the  sec- 
ond class  from  commencing  or  prosecuting 
their  actions,  and  nothing  whatever  to  pre- 
vent these  creditors  from  pursuing  their  legal 
rights  in  the  usual  way,  and  hence  nothing 
to  prevent  them  from  obtaining  the  Judg- 
ments which  they  now  set  up.  The  diffe^ 
enee  between  the  two  cases  is  therefore  very 
obvious  and  fundamental. 

It  is  insisted,  however,  that  by  the  order 
of  Judge  Aldrlch,  set  out  above,  which  was 
passed  before  the  creditors  standing  in  the 
second  class  obtained  their  Judgments,  tbe 
court.  In  effect,  though  not  In  form,  took 
charge  of  the  assets  belonging  to  tbe  as- 
signed estate  of  Poole,  and  that  no  Judgment 
obtained  after  that  time  could  have  any  legal 
lien  upon  such  assets.  We  do  not  see  how 
the  order  of  Judge  Aldrlch  can  be  properly 
so  construed.  It  certainly  does  not  purport 
to  take  charge  of  the  assets,  and  there  is 
nothing  in  tbe  language  used  which  implies 
any  such  intention.  On  the  contrary,  the  ex- 
press object  of  tbe  order  was  simply  to  re- 
strain N.  B.  Dial  from  paying  out  any  of  tbe 
funds  which  had  or  might  come  into  bis 
hands  under  tbe  alleged  deed  of  assignment, 
except  as  therein  excepted,  pending  the  at- 
tack upon  the  validity  of  such  deed.  Its 
manifest  and  sole  object  was  simply  to  pro- 
serve  matters  in  statu  quo  while  tbe  conrt 
was  Investigating  the  validity  of  the  deed  of 
assignment  And  tbe  Idea. that  tbe  order  of 
Judge  Aldrlch  should  be  regarded  as  a  rec- 
ognition of  the  validity  of  the  aaalgnmeut, 
and  hence  that  these  Judgments,  having  been 
obtained  after  tbe  date  of  such  deed,  could 
have  no  lien  upon  the  land  therein  conveyed, 
seems  to  us,  if  anything,  still  more  fa^ 
fetched.  Such  a  motion  is  utterly  inconsist- 
ent with  the  declared  purpose  of  tbe  order, 
for,  if  Judge  Aldrlch  considered  the  deed  val- 
id, what  possible  reaaon  can  be  anggested 
why  he  should  restrain  tbe  assignee  from 
performing  the  duties- imposed  upon  him  by 
tbe  deed?  Besides,  we  would  be  very  slow 
to  believe  that  any  Judge  would  undertake 
to  pass  upon  tbe  validity  of  a  deed  assailed 
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by  the  pleaditigB  "vHthont  bearing  the  ease 
upon  Its  merits. 

We  are  tberefore  of  opinion  that  the  Judg- 
ment creditors  standing  In  the  second  class 
above  stated  are  entitled  to  priority  In  the 
distribution  of  the  i>roceed8  of  the  sales  of 
such  property  as  their  jndgments  were  a  lien 
npon,  after  the  liens  of  the  Judgment  credit 
ora  standing  In  the  fltst  class  are  satlsfled,  in 
the  order  of  the  dates  of  the  respective  Judg- 
ments held  by  the  creditors  standing  in  the 
second  class,  and  we  thinic  that  the  circuit 
Judge  erred  in  holding  otherwise. 

It  only  remains  to  consider  the  third  ques- 
tion,—whether  the  plaintiffs  acquired  any 
priority  by  instituting  this  action.  It  Is  dif- 
ficult to  conceive  of  any  Just  ground  npon 
which  they  can  daim  any  priority.  Their 
costs  and  counsd  fees  have  been  provided 
for,  and  why  should  they  l»e  any  better  pro- 
vided fw  than  any  other  creditors?  But 
this  question  has  been  so  conclusively  deter- 
mined by  at  least  two  authoritative  cases 
that  we  need  not  pursue  the  subject  further. 
In  Day  v.  Washburn,  24  How.  852,  It  was 
held  that,  where  a  simple  contract  creditor 
(and  such  is  the  rank  of  the  plaintiffs  in  this 
case)  files  a  UU  against  his  debtor  and  his 
assignee  to  set  aside  the  assignment  for 
fraud,  the  party  filing  the  bill  acquires  no 
priority  over  other  creditors  who  afterwards 
come  in.  In  the  absence  of  a  lien  by  Judg- 
ment or  otherwise,  the  rule  in  equity,  in  such 
a  case,  is  equity.  The  same  doctrine  is  em- 
phatically recognised  by  this  court  in  the 
case  of  Younger  v.  Massey  (S.  O.)  19  S.  B. 
125.  The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  modified  in 
accordance  with  the  views  herein  expressed, 
and  that  in  all  other  respects  the  said  Judg- 
ment lie  affirmed.  Let  the  case  be  remand- 
ed to  the  circuit  court  for  the  purpose  of  car- 
rying ont  the  views  herein  announced. 


PEARSON  V.  CRAWFORD  et  al. 
(Supreme  Court  of  North  Carolina.     April  23, 

1895.) 

TriaIi— Arguments  or  CodsbbI/— Tbkbpabs— Fisu- 
ivot. 

1.  The  discretion  of  the  court  in  permitting 
comments  on  witnesses  and  parties  will  not  be 
reviewed  Q&  appeal  nnlesa  the  remarlcs  were 
grossly  improper,  and  caicalated  to  prejudice 
the  jury. 

2.  In  trespass,  where  plaintiff  claimed  title 
imder  a  deed,  and  defendants  denied  that  the 
grantors  thereof  were  the  true  owners,  the  jury, 
nnder  an  instrnction  that  plaintiff  must  first 
CRtablish  title  to  the  land  described  in  the  com- 
plaint, and  then,  before  a  recovery  could  l>e  had, 
prove  its  location,  found  that  plaintiff's  title 
was  valid;  that  the  location  of  the  land  had 
not  been  proved;  that  defendants  had  not  tres- 
passed thereon;  that  plaintiff  had  suffered  no 
damage.  Held  that,  under  the  charge,  these 
findings,  and  the  judgment  thereon,  were  not  in- 
conaistent  oar  oontradictory. 

Appeal    from    superior   court,    Rutherford 
county;  Armfleld,  Judge. 


Action  of  trespass  by  S.  T.  Pearson  against 
J.  R.  Crawford  and  others.  From  a  Judg- 
ment for  defoidants,  plaintiff  appeals.  Af- 
firmed. 

J.  B.  Batchelor,  for  appellant  Justice  & 
Justice,  for  appellees. 

MONTGOMERY,  J.  The  plaintiff  moved 
for  a  new  trial  on  the  ground  that  the  ver- 
dict was  contrary  to  the  weight  of  the  evi- 
dence. The  motion  was  overruled,  and  the 
plaintiff  excepted.  There  is  nothing  in  the 
exception.  The  matter  was  one  which  ought 
to  have  been  addressed  to  the  discretion  of 
his  honor  purely. 

The  plaintiff's  objection  to  the  argument 
of  defendants'  counsel,  for  the  alleged  rea- 
son that  he  abused  his  privilege  as  an  at- 
torney In  speaking  of  the  plaintiff  as  a  specu- 
lator, buying  the  large  boundary  of  land  at 
6^  cents  per  acre,  is  without  merit  There 
was  proof  tending  to  show  that  the  plaintiff 
had  bought  the  land  claimed  In  his  com- 
plaint (about  70,000  acres,  wild  and  nntllla- 
ble  mostly)  at  that  price.  Certainly,  such 
an  argument,  being  intended  to  show  that 
the  purchase  of  the  land  at  such  a  price,  un- 
der all  the  circumstances,  was  for  the  pniv 
Iiose  of  future  sale  and  profit,  was  not  a 
gross  abuse  of  his  privilege.  In  Goodman 
V.  Sapp,  102  N.  C.  483,  9  S.  B.  483,  the  court 
said  that  a  number  of  cases  cited  "and  nu- 
merous other  authorities  settle  the  general 
principle  that  the  extent  to  which  counsel 
may  comment  upon  witnesses  and  parties 
must  be  left  ordinarily  to  the  sound  discre- 
tion of  the  Judge  who  tries  the  cause,  and  this 
court  will  not  review  his  discretion  unless 
it  is  apparent  that  the  impropriety  of  counsel 
was  gross,  and  calculated  to  prejudice  the 
Jury- 
There  were  no  exceptions  talcen  to  any  part 
of  his  honor's  charge  to  the  Jury,  and  no 
prayers  for  special  instructions  asked  by 
either  the  plaintiff  or  the  defendants.  The 
Issues  submitted  to  the  JU17  were  not  ob- 
jected to  by  either  side,  nor  were  any  new 
ones  suggested  In  the  course  o'f  the  trial. 

We  will  now  examine  the  real  questions 
brought  to  this  court  for  settlement  They 
concern  the  form  and  the  substance  of  the 
issues,  and  the  nature  of  the  Judgrment  ren- 
dered thereon.  Issues  and  responses  of  the 
Jury:  "(1)  Is  plaintiff  the  owner  of  the  land 
described  In  the  complaint?  Yes  ("/u). 
(2)  Where  is  the  beginning  comer  of  the 
Tate  tract?  We  don't  know.  (3)  Where  Is 
the  southwest  comer  of  the  Tate  grant?  We 
don't  know.  (4)  Where  is  the  northeast  cor- 
ner of  the  Tate  grant?  We  don't  know. 
(6)  Did  defendants  trespass  on  the  land  of 
plaintiff?  No.  (6)  What  damage  has  plain- 
tiff sustained?  None."  Upon  the  verdict  the 
following  Judgment  was  rendered:  "It  is 
considered  by  the  court  that  plaintiff  is  the 
owner  of  the  land  described  In  the  com- 
plaint but  that  defendants  have  not  tree- 
passed  on  the  land  of  plaintiff,  and  plaintiff 
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bas  not  located  hla  tract  of  land  described 
In  the  complaint  It  is  therefore  adjudged 
that  the  Injunction  granted  la  this  cause  be 
dismissed,  and  that  defendants  go  without 
day,  and  recover  of  plaintiff  the  costs  of 
this  action."  The  plaintiff  excepted  as  fol- 
lows: "Plaintiff  excepts  to  the  foregoing 
judgment  In  open  court,  and  the  rendition 
thereof,  on  the  ground  that  it  was  Inconsis- 
tent and  contradictory,  as  were  the  Issues 
upon  which  it  was  based,  the  said  Issues 
having  been  framed  In  such  a  way  aa  not  to 
entitle  the  defendants  to  any  judgment 
thereon;  and  plaintiff  further  Insisted  that 
the  finding  of  the  first  issue,  'Yes,'  must  itm- 
brace  the  location  of  plaintifTs  land  as  de- 
scribed In  the  complaint,  and  plaintiff  was 
not  entitled  to  have  it  declared  in  said  judg- 
ment that  plaintiff  had  not  located  his  land." 
The  exceptions  were  overruled,  and  the 
plaintiff  appealed. 

The  issues  in  this  case  are  not  such  as  are 
usually  submitted  in  actions  of  this  nature, 
but.  In  the  light  of  the  charge  of  his  honor, 
they  are  clear  to  a  certainty,  and  in  no  sense 
inconsistent  with  each  other  or  contradic- 
tory. They  seem,  in  connection  with  the 
charge,  to  have  been  perfectly  fair  to  the 
plaintiff,  and  more  favorable  to  him  than  be 
might  have  had  a  right  to  demand.  The 
plaintiff  claimed  the  land  described  in  his 
complaint,  and  on  which  the  alleged  trespass 
was  said  to  have  been  committed,  through 
mesne  conveyances  back  to  ^  grant  from  the 
state  to  William  and  Robert  Tate,  dated 
1793.  The  direct  and  immediate  conveyance 
under  which  the  plaintiff  claimed  was  one 
from  the  heirs  at  law  of  Maria  Nixon.  The 
defendants  contended  that  the  real  heirs  of 
Maria  Nixon  did  not  execute  the  deed,  and 
that  the  persons  who  signed  it  were  not  the 
Nixon  hehrs,  and  that  matter  seemed  to  the 
Judge  to  be  one  of  so  much  importance  on 
the  trial  that  to  prevent  confusion  he  sub- 
mitted the  first  Issue  to  settle  the  question 
of  the  regularity  of  the  paper  title  of  the 
plaintiff  to  the  land  embraced  In  his  deed. 
The  instructidtas  on  this  Issue  could  not  be 
misunderstood  by  the  Jury.  The  court  said: 
"In  considering  the  first  issue  you  will  not 
Inquire  into  the  location  of  the  land  de- 
scribed in  the  complaint,  but  only  as  to 
whether  the  plaintiff  has  made  out  his  title 
thereto,  I.  e.  whether  he  has  shown  you  who 
the  heirs  of  Maria  Nixon  are  [here  the  testi- 
mony, the  contention  of  the  parties,  and  the 
law  as  to  this  point  were  stated  fully  to  the 
Jury].  There  is  no  pretense  that  more  than 
'i/i2  of  the  Interests  of  the  heira  of  Maria 
Nixon  were  conveyed,  and,  if  you  find  by 
a  preponderance  of  the  testimony  that  the 
plaintiff  is  the  owner  of  i>/ts  of  the  land 
described  in  the  complaint,  you  will  an- 
swer the  first  issue,  'Yes,  "/u,"  and  Will 
proceed  to  consider  the  other  issues." 

The  plaintiff  Insists  that  the  second,  third, 
and  fourth  issues  are  not  consistent  with 
the  first,  and  that  the  verdict  involved  a 


,  contradiction.  This  view  of  the  plaintiff  to 
a  mistaken  one.  His  honor  In  his  Uistruc- 
bona  on  these  issues  pointed  unerrlnj^  and 
with  entire  certainty  to  their  meaning  and 
purpose.  He  said:  "Tf  you  answer  the  first 
issue,  as  to  plaintiff's  title,  'Yes,  ^'/is,'  yon 
wiU  then  proceed  to  consider  the  second, 
third,  and  fourth  issues,  as  to  the  location 
of  the  land  claimed  by  plaintiff.  If  plain- 
tiff establishes  his  title,  the  burden  is  stlU 
on  him  to  show  by  a  preponderance  of  the 
evidence  where  hla  land  is  situated,— to  lo- 
cate it  before  he  can  recover  [here  the  evi- 
dence as  to  location  of  giant  was  read  to 
jury,  contentions  of  parties  stated,  and  Jury 
fully  instructed  as  to  law  applicable  to  this 
part  of  the  case].  If  you  find  from  the  evi- 
dence that  plaintiff  has  located  any  line  or 
lines  or  comer  of  his  tract,  you  may  locate 
the  entire  boundary  by  following  the  calls 
In  his  grant  or  deeds.  If  there  Is  a  natural 
object  called  for  found,  course  and  distance 
must  give  way  to  reach  it  If  plaintiff  has 
located  his  tract  of  land,  you  will  Indicate 
by  your  answers  to  the  second,  third,  and 
fourth  issues  the  locations  of  the  comers  re- 
ferred to,  whether  they  be  located  where 
plaintiff  claims  or  elsewhere.  If  plaintiff 
has  not  satisfied  you  by  a  preponderance  of 
the  evidence  of  the  location  of  any  part  of 
the  boundary  set  out  in  his  grant  yon  will 
answer  the  second,  third,  and  fourth  issues. 
'We  don't  know,'  and  the  fifth  iasne,  'No,' 
and  the  sixth  Issue,  'Nothbig.'"  The  Jury 
must  have  understood  what  these  issues 
meant,  and  why  they  were  submitted  in  the 
form  In  which  they  were.  And  the  counsel 
for  the  plaintiff  were  satisfied  with  them, 
for  his  honor  told  the  jury  that  If  the  plain- 
tiff from  the  evidence  had  located  any  line 
or  lines  or  comer  of  his  tract  yon  may 
locate  the  entire  boundary  by  following  the 
calls  in  his  grant  or  deeds.  The  Jodginent 
followed  in  form  and  substance  the  verdict 
of  the  jury,  and  Is  not  objectionable  in  any 
aspect.  The  paper  titie  of  the  plaintiff  was 
declared  regular,  but  the  location  of  the 
land  not  having  been  proved,  the  court  made 
these  statements  in  the  Judgment  This  was 
favorable  to  the  plaintiff,  because  it  put  his 
failure  to  recover  of  the  defendant  on  the 
ground  of  his  failure  to  locate  his  land,  and 
not  on  the  ground  of  any  defect  In  his  deed. 
No  error.     The  Judgment  Is  affirmed. 

AVERY,  J.,  did  not  sit 


RUSSELL  V.  TOWN  OP  MONROE. 

(Snpreme  Court  of  North  Carolina.     April  23. 

1885.) 

Dkfbctivs  Sidewalks — Coktribctort  Nbou- 

OBXOB. 

1.  A  person  walking  at  night  on  a  city  aide- 
walk  is  only  required  to  use  ordinary  care  to 
avoid  defects  in  the  sidewalk,  and  is  not  n>- 
quired  to  remember  the  location  of  defects  he 
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may  bar*  seen  dnringr  the  day,  and  to  nae  more 
than  ordinary  care  to  avoid  injury  therefrom. 

2.  In  an  action  against  a  city  for  personal 
injuries  caused  by  defects  In  a  sidewallc,  the 
burden  of  proving  contribntory  negligence  is 
on  defendant. 

Appeal  fix>m  superior  court.  Union  county; 
Winston,  Judjre. 

Action  by  S^mantha  Russell  against  the 
town  of  Monroe  for  personal  Injuries.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

MacRae  &  Day,  for  appellant.  F.  I.  Os- 
borne and  Battle  &  Mordecal,  for  appellee. 

AVERY,  J.  The  law  Imposes  upon  the  mayor 
and  commissioners  of  Incorporated  towns  the 
Imperative  duty  of  "keeping  In  proper  repair 
the  streets  and  bridges  of  the  town"  (Code  i 
3S03),  and  for  a  failure  to  fulfill  Its  require. 
meats  they  may  subject  themselves  to  crim- 
inal llaUUty  (State  t.  Commissioners  of  Hall- 
fax,  4  Dev.  345).  The  testimony  fully  war- 
ranted the  Jury  In  finding  that  the  governing 
authorities  of  the  town  were  negligent  in 
leaving  open  a  ditch  three  feet  deep  at  the 
point  wh»e  It  crossed  a  part  of  the  sidewalk, 
for  sufficient  space  (two  and  a  half  by  four 
feet)  to  admit  the  body  of  a  person  walking 
along  such  footway.  Bunch  v.  Edenton,  90 
N.  C.  131.  But  the  defendant  did  not  appeal, 
and  the  response  to  the  first  Issue,  there- 
fore, stands  unchallenged.  It  has  been  held 
in  many  of  the  leading  courts  of  thla  coun- 
try that  the  previous  knowledge  of  the  in- 
jured person  of  the  existence  of  defect  in 
a  sidewalk  does  not,  per  ae,  estaUish  negli- 
gence on  bte  part  Morrill,  City  Keg.  p.  139, 
and  authorities  dted;  Dtroiy  t.  (31ty  of  El- 
mira,  SI  N.  Y.  S12;  Darling  v.  Mayor,  etc.,  18 
Hon,  340;  Dlwire  v.  Basley,  131  Mass.  lOB; 
Gilbert  ▼.  City  of  Boston,  139  Mass.  813,  81 
N.  £.734. 

If  the  plaintiff  was  exercising  reasonable 
or  ordinary  care  for  her  own  safety  when  she 
fell  Into  the  ditch,  she  had  a  right  to  demand 
that  the  Jury  respond  In  the  negative  to  the 
second  Issue.  Jones,  Neg.  Mun.  C<Mrp.  §  221; 
Bunch  V.  Edenton,  supra.  The  evidence  Is  that 
tbe  plaintiff  had  never  actually  Doticed  "the 
hole  bef«e,"tl>onghshe  admits  that  she  might 
possibly  have  seen  it  If  she  had  been  paying 
strict  attention  to  her  pathway  when  she  fell. 
She  had  a  right  to  expect  and  to  act  ontheos- 
stimptlon  that  the  authorities  of  the  town  bad 
properly  discharged  their  duty  by  keeping  the 
streets  in  good  repair.  Bunch  v.  Edenton,  90 
N.  C,  at  page  435;  Morrill,  Caty  Neg.  pp.  136- 
13S;  C!ity  of  Indianapolis  v.  Gaston,  .58  Ind. 
224.  Perhaps  the  only  exception  to  this  rule 
is  the  reasonable  requirement  that  persons 
moat  take  notice  of  such  structures  as  the 
aecessltles  of  commerce  or  the  convenient  oc- 
cupation of  dwelling  houses  render  necessary. 
snob  as  exterior  basement  stairs.  Bneschung 
V.  GasUgfat  Co.,  6  Mo.  App.  85.  The  case  of 
Walker  v.  Town  of  ReidsvUle,  96  N.  C.  382, 
'J  S.  E.  74,  Is  disUnguIshable  from  tlint  at  bar. 


because  there  the  pit  into  which  the  plaintiff 
fell  was  some  distance  from  the  sidewalk 
(66  feet),  though  it  was  excavated  by  the 
town  and  upon  property  owned  by  It,  and  the 
plaintiff  had  actual  notice  of  Its  existence. 
Tbe  burden  was  on  the  defendant,  under  our 
statute,  to  prove  contributory  negligence,  and, 
in  order  to  thus  avoid  the  consequences  of 
Its  own  carelessness.  It  was  necessary  to  show 
that  the  plaintiff  failed  to  exercise  reason- 
able or  ordinary  care  for  her  own  safety.  If 
she  did  not  put  herself  In  fault  by  careless 
conduct,  she  had  a  right  to  demand  that  the 
Jury  be  instructed  to  answer  the  second  issue 
in  the  negative.  Jones,  supra,  f  221.  To  con- 
stitute contribntory  negligence  (says  Beach  In 
Ids  wOTk  on  that  subject,  section  8),  there 
must  be  a  want  of  ordinary  care  on  the  part 
of  the  plaintiff,  and  a  proximate  connection 
between  that  and  the  injury.  Perhaps,  be- 
sides these  two,  there  are  no  other  necessary 
elements.  Certainly  they  are  the  two  points 
of  difficulty  In  the  question.  "Did  the  plain- 
tiff exercise  ordinary  care  under  the  drcnm- 
stances?  Was  there  a  proximate  connection 
between  his  act  or  omission  and  the  hurt  he 
complains  of  7"  We  can  conceive  of  no  rea- 
son and  we  know  no  authority  for  holding 
the  plaintiff  to  a  higher  degree  of  care  than 
that  involved  In  what  Is  known  as  tbe  rule 
of  the  prudent  man.  What  is  reasonable  care 
is  to  be  determined  in  some,  probably  most  of. 
Jurisdictions,  largely  by  the  Jury,  but  with  us, 
when  the  facta  are  undisputed,  by  the  court. 
It  U  the  universal  rule,  however,  that  there 
la  no  contributory  negligence,  where  tlie  plain- 
tiff acts  with  ordinary  pmdence,  in  view  of 
surrounding  circumstances  suggestive  of  dan- 
ger. Morrill,  supra,  pp.  132,  140;  Mason  v. 
Railroad  Co.,  Ill  N.  O.  482,  16  8.  E.  698;  Em- 
ry  V.  Railroad  Co.,  109  N.  0.  689,  14  S.  B.  352; 
McAdoo  V.  Railroad  Co.,  IOC  N.  C.  742,  11 
S.  B.  316. 

As  a  specific  act  or  omission  may  be  de- 
clared negligence  at  a  particular  period  or  un- 
der given  circumstances,  which  had  been  held, 
with  other  surroundings,  not  culpable  at  all, 
BO  It  will  be  found  that  the  question  whether 
a  plaintiff  has  contributed  by  his  own  care- 
lessness to  bring  about  an  Injury  complained 
of  must  be  answered  after  a  comprehensive 
consideration  of  the  conditions  confronting 
him  at  the  time.  It  was  unquestionably  er- 
ror to  tell  the  jury  that  the  plaintiff  was  re- 
quired, in  order  to  rid  herself  of  culpability, 
to  exercise,  under  any  circumstances,  more 
than  ordinary  care.  While  the  rule  of  the 
prudent  man  Is  always  the  test  of  careless- 
ness on  the  part  of  a  plaintiff,  what  is  reason- 
able care  does  not  depend  alone  upon  what  a 
person  does  or  omits  to  do,  but  also  upon  his 
environments  at  the  moment  when  It  Is  con- 
tended that  his  act  or  omission  enhanced  his 
danger.  While  the  rule  that  a  person,  In  or- 
der to  avoid  culpability,  must  exercise  such 
care  as  a  man  of  ordinary  prudence  would 
under  similar  circumstances  use,  is  always  the 
criterion  for  testing  contributory  negligence. 
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■i  wen  aa  negligence,  tbe  conditions  at  the 
■aaaoent  may  render  the  same  act  at  one  time 
ckaraeteriatlc  of  a  cnntlons,  at  anotber  of  a 
eardeeB,  man.  We  do  not  understand  the 
rule  to  be  that  where  a  defendant  has,  by 
eaidesaness,  left  the  plaintiff  exposed  to  peril 
as  a  natoral  consequence  of  its  conduct,  the 
fkilnre  of  the  iVIaintiff  to  exercise  unusual  can- 
tioB  to  avoid  the  emning  danger  will  be  deem- 
ed tbe  proxbnate  cause  of  an  Injury  ttiat 
would  not  have  been  sustained  had  the  de- 
fendant in  tbe  first  instance  been  fanHless. 
The  ptaiatiff  was  not  bound  to  exercise  more 
than  ordinary  care,  because  she  migbt  peaal- 
bly,  before  or  at  the  time  of  sustaining  the 
Injnry,  have  thereby  discovered  that  the  de- 
fendant had  carelessly  left  persons,  passing 
al<Hig  the  sidewallc  at  the  particular  place, 
exposed  to  danger.  J  A  defendant  cannot  take 
advantage  of  his  own  wrong  to  bold  others  to 
a  more  rigid  rule  of  watchfulness.  The  plain- 
tiff was  warranted  in  acting  on  the  assump- 
tion that  the  authorities  of  the  town  had  done 
tbeir  duty.  She  was  not  required  to  see  and 
treasuie  up  In  her  memory  Che  locaMc.n  cf  ev- 
ery defective  place  in  the  sidewalk  which  ahe 
had  or  might  have  seen  during  the  daytfme, 
nor  was  she  expected  to  see  all  snch  places. 
She  was  not  required  to  keep  a  attaip  or  con- 
stant lookout  for  what  could  not  be  reasoisably 
expected,  assuming  that  the  avthoritles  of  a 
town  had  used  ordinary  care  In  the  discharge  A 
of  their  duty.  Locomotive  engineers  are  re-' 
quired  to  keep  a  constant  lookout  foe  persona, 
animals,  and  obstructions  on  railway  tracks  in 
front  of  trains,  because  they  have  reasonable 
ground  to  apprehend  that  some  SHch  danger 
may  confr<»it  them  at  any  moment  A  per- 
son is  not  negligent  (n  failing  to  provide 
against  what  could  not  have  been  reasonably 
expected,  much  less  against  a  danger  that  he 
iswarranted  in  assuming  does  not  exist.  Bine 
V.  Railroad  Co.  (decided  at  this  term)  21  S. 
E.  299.  Had  it  appeared  that  the  plaintiff 
actually  saw  the  hole,  or  that  she  was  warned 
against  it  In  time  to  have  avoided  falling  into 
it,  tbe  case  would  have  presented  a  different 
aspect  Having  no  actual  knowledge  of  its 
existence  before  she  stepped  into  it,  she  was 
not  required  to  exercise  the  same  degree  of 
diligence  that  an  engineer  in  charge  of  a 
ti-ain  must  use,  because  be  has  reason  to  ap- 
prehend and  provide  against  danger  to  bla 
passengers  from  obstructions,  or  to  men  or 
animals  on  the  track  at  any  moment,  while 
she  was  Justified  in  acting  upon  the  belief 
that  the  authorities  bad  done  their  duty  by 
keeping  the  sidewalk  in  safe  condition.  There 
was  error  in  instructing  the  Jury  that  the 
plaintiff  was  expected  to  use  more  than  ot&l- 
nary  care.  The  court  should  have  told  them 
that  she  was  entitled  to  recover  if  tbe  flnt 
issue  was  found  in  her  favor,  unless  the  de- 
fendant had  shown  by  a  preponderance  of  the 
estimony  that  she  did  not  exercise  reason- 
4e  or  ordinary  care.  We  think  that  tbe 
se,  as  tbe  facts  were  developed  on  the  trial, 
■-  i(ovemed  by  the  principle  laid  down  in 


Bunch  V.  Edenton,  sopra,  and  that  It  was  not 
shown  that  the  injury  was  due  to  her  own 
negligence.  There  was  error,  and  the  plaia- 
tifl  is  entiaed  to  a  new  trlaL 


BOSTIC  et  al.  v.  TOUNG. 

(Supreme  Conrt  of  North  Oarelina.    April  23, 

1895.) 

Relief  aoitkst  EzRccTtos — iKrovowuns. 

1.  An  injunction  will  not  be  granted  to  re- 
strain the  sale  of  land  under  an  executioD 
against  another. 

2.  Under  Acts  1885,  c  147,  {  1,  providing 
that  no  conveyance  of  land  shall  be  valid,  as 
against  creditors  or  purchasers  for  valne,  but 
from  the  resiotratiOB  tiiefeof,  a  deed  of  trust 
Is  of  no  validity  wliatever,  as  against  a  jndg- 
meat  creditor,  unless  registered. 

Appeal  from  stv>erlor  court,  Cleveland  coun- 
ty;   Robinson,  Judge. 

Action  by  J.  B.  Bostic  and  others  against 
Samuel  Young  to  restrain  an  execution  sale 
of  land.  A  temporary  injunction  reatialn- 
Ing  the  sale  was  granted.  From  an  order 
dissolving  the  temporary  injunction  and  Judg- 
ment thereon,  plaintiffs  appeal.    Affirmed. 

Webb  &  Webb,  for  appeliants.  3.  A.  An- 
thony and  R.  L.  Bybmi,  for  ivpollett. 

MONTGOMERT,  J.  It  appears  trom  the 
complaint  that  B.  D.  Snttle  conveyed  to  W. 
a  Bostic  the  tract  of  land  by  deed  dated  De- 
cember 10,  1880,  bat  that  the  deed  was  not 
registered  until  tbe  12th  of  February,  1885; 
tltat  the  vendee  paid  ^000  tor  tbe  land,  $3r 
000  in  cash  of  hla  own  means,  borrowed  of 
the  plaintiff  Crawford  ^,000,  with  which  tbs 
balance  of  the  pnicfaase  money  wan  paid,  and 
executed,  together  with  his  wife,  a  deed  of 
trust  on  the  land  to  J.  B.  Bostic,  to  secure 
the  payment  of  the  (5,000  botrowed  from 
Crawford;  and  that  the  deed  of  tmst  was 
registered  in  Cleveland  coanty,  where  the 
land  is  situated,  on  the  2Sth  of  l£ay,  1S9C2. 
It  further  appears  from  the  oomplatet  that 
because  of  condition  broken,  a  sale  off  the 
land  was  made  under  the  trust  deed  by  1. 
B.  Bostic  on  the  21st  of  January,  189B;  and 
that  Crawford,  cestui  que  trust  bonght  the 
land  at  the  price  of  $5,850,  went  into  posaes- 
sion,  and  is  still  in  possession,  enjoyiag  tbe 
uses  and  profits  thereof.  No  deed,  however, 
has  been  executed  by  the  trustee  t»  the  pni^ 
chaser  Crawford.  It  appears,  farther,  from 
the  complaint  that  on  the  23d  of  October, 
1893,  the  defendant,  Young,  procnred  a  Judg- 
ment against  B.  D.  Sattle,  tbe  original  ven- 
dor, for  $421.25;  bad  tbe  same  docketed  in 
Cleveland  county,  where  the  land  la  situated; 
and  that  he  had  execution  isaaed  to  the 
sheriff  of  Cleveland  county  on  tbe  SBtb  of 
January,  1895;  and  that  the  sheriff  was  about 
to  sell  the  land  wbeu  the  plalntlffa  comanenc- 
ed  this  action. 

The  question  before  the  court  for  dedsioa 
is  whether  the  plalntlfBi  can  invoke  the  equi- 
table relief  of  the  courts  to  prevent  the  de- 
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fendant  (the  plaintiff  In  the  executum)  from 
proceeding  to  a«ll  tbe  land  nnder  hie  execa- 
tion;  and  this  Involyes,  of  course,  tbe  ques- 
tion as  to  whether  this  action  can  be  main- 
tained under  Act  1893,  c.  6;  for,  if  such  an 
action  as  this  can  be  maintained  under  that 
act,  then  the  plaintiff  would  be  entitled  to 
the  relief  by  injunction  winch  he  seel^s.  If 
the  facta  wan-anted  it.  The  point  in  the 
case,  when  the  facts  are  summarized,  is, 
brieflT  stated:  The  deed  from  Suttle  (the 
defendant  in  the  execution)  to  W.  C.  Bostie, 
thooffh  dated  December  10,  1880,  was  not 
reiristered  (although  the  purcliase  money  was 
paid  at  the  time  of  the  execution  of  the  deed) 
until  the  25th  of  February,  1885.  The  Judg- 
ment of  TouBg,  the  defendant  in  this  action, 
against  Suttie,  was  obtained,  and  execution 
levied  upon  the  land,  before  the  registration 
of  the  deed,  and  the  plaintiff  Crawford  is  In 
possession  of  tbe  land  nnder  tbe  sale  made 
by  the  trustee. 

Where  a  party  has  a  full  remedy  at  law, 
the  court  of  equity  will  not  grant  extraor- 
dinary relief  by  way  of  injunction.  In  this 
action,  in  case  of  a  sale  of  the  land  nnder 
tbe  execution,  the  purchaser,  before  he  could 
assert  title  derived  from  the  sale,  would 
bare  to  bring  his  action  at  law  for  the  pos- 
sesBloa  against  the  plaintiff,  who  is  In  pos- 
sesskm,  and  prove  his  title  to  the  property; 
and  la  such  an  action  the  plaintiff  in  this, 
the  defendant  In  that,  action,  could  raise 
every  question  Involved  In  the  controversy 
which  be  seeks  to  raise  In  this  action.  In 
that  action  he  cooM  set  up  In  his  defense 
the  T<ery  matters  be  now  alleges  tn  his  prayer 
for  eqnltaWe  relief.  Browning  v.  Lavender, 
1(M  N.  0.  m.  10  8.  E.  77;  Murray  v.  Haeell, 
89  N.  G.  108,  5  8.  E.  428;  Southerland  v. 
Harper,  83  N.  C.  200.  In  High  on  Injunc- 
tions, at  section  120,  the  writer  says:  "A 
court  of  equity  will  not  interpose  by  injunc- 
tion to  prevent  a  sale  of  complainant's  real 
estate  under  execution  against  another,  since 
the  qnetrtion  of  title  to  real  estate  is  ordina- 
rily to  be  determined  at  law."  The  rulings 
of  our  court  on  this  subject  have  sostatned 
that  principle.  In  Gatewood  v.  Bums,  99  N. 
C.  357.  6  S.  E.  035,  one  of  the  plaintiffs  in 
thnt  case,  Thomas  May,  alleged  that  be  bad 
purchased  a  tract  of  land  from  his  coplain- 
tiff,  Gatewood,  in  188^  and  paid  for  the 
same  before  certain  liens  of  Judgment  cred- 
itors of  Gatewood  had  attached  to  the  land, 
but  that  the  deed  was  not  made  to  him  by 
Gatewood  until  the  Hens  had  been  created 
by  the  Judgments.  May  was  in  possession  of 
the  land,  but,  apprehending  tbat  Gatewood's 
execution  creditors  might  sell  it,  he  Invoiced 
the  conrt  to  adjudge  his  title  good,  and  to  en- 
jota  the  credlton  frona  selling  tbe  land.  The 
court  refused  the  relief  sought,  holding  tliat 
"it  is  not  the  province  of  tbe  court  to  inter- 
pose Us  authortty  to  prevent  the  sale  of  the 
laud.  If  the  plaintiff  has  title  to  it,  a  sale 
or  attempted  sale  of  it  under  the  execution 
would  pass  no  title.    If,  on  tbe  other  band. 


he  has  no  title,  and  the  land  belongs  to  the 
defendant  in  the  execution,  then  the  creditor 
would  have  the  right  to  sell  it,  if  need  be, 
to  pay  his  debt"  In  Bristol  v.  Hallyburton, 
83  N.  C.  884,  where  tbe  defendant  'sought  to 
have  an  execution  against  his  interest  in  a 
tract  of  land  enjoined,  on  tbe  ground  that 
the  interest  of  the  defendant  in  the  land  was 
a  contingent  interest,  and  not  subject  to  ex- 
ecution, the  court  refused  the  injunction; 
and  Judge  Ashe,  In  delivering  tbe  opinion  of 
the  court,  said:  "The  application  to  stay  the 
execution  regularly  issued  upon  a  Judgment 
at  law  because  the  sheriff  has  levied  upon 
property  not  subject  to  the  execution,  or  be- 
cause the  property  belonged  to  another  than 
tbe  defendant  in  the  Judgment,  is  a  procedure 
unlsnown  to  our  practice.  We  cannot  see 
how  the  sale  of  the  land,  altboDgh  it  may 
not  be  the  subject  of  sale  under  execution, 
can  work  an  irreparable  Injury  to  the  defend- 
ant In  tbe  execution;  for  the  sale  and  sher- 
IflTs  deed  have  no  other  effect  than  to  pass 
such  Interest  as  the  defendant  had  at  the 
time  of  the  sale,  subject  to  execution." 

Tbe  facts  in  the  present  case  are  easily  to 
be  distinguished  from  those  In  the  case  of 
Mortgage  Co.  vi  Long,  113  N.  C.  123,  18  8. 
E.  166.  There  the  conflicting  daims  to  the 
land  arose  between  Judgment  credlton  and 
mortgage  creditors  of  the  defendant  Long. 
No  relief  was  sought  by  hoag  against  either 
set  of  creditors.  We  think  it  proper  to  add 
that  the  court,  in  arriving  at  its  oonclnsion, 
have  also  considered  the  final  effect  of  this 
litigation;  that  is,  whether  the  plaintiff  would 
be  entitled,  finally,  to  the  relief  he  seeks. 
"The  court  will  not,  upon  appUeation  for  an 
interlocutory  injunction,  shut  its  eyes  to  the 
qnestion  of  the  probability  of  the  plaintiff's 
ultinaately  establishing  his  demands,  nor  will 
it,  by  injunction,  disturb  defendant  in  the  ex- 
ercise of  a  legal  right,  without  a  probability 
tbat  plaintiff  may  finally  maintain  his  rights 
as  against  that  of  the  defendant"  High.  InJ. 
f  5.  In  this  view  of  the  case,  we  have  ar- 
rived at  tbe  further  conclusion  that  that  part 
of  Act  1685  (ch^ter  147,  {  1)  which  reads  as 
follows:  "No  conveyance  of  land,  nor  coa- 
tract  to  convey,  or  lease  of  land  for  more 
than  three  veara  shaii  be  valid  to  pass  any 
property  as  against  creditors  or  purchasers, 
for  a  valuable  consideration  from  tbe  donor, 
bargainor  or  lessor,  but  from  the  registra- 
tion thereof,  within  tbe  oonnty  where  the 
land  lleth,"— settles  the  mattera  set  out  In 
the  complaint  against  the  plaintiff.  The  quo- 
tation from  the  act  of  1885  is  in  precisely 
the  same  language  used  of  deeds  of  trust 
and  mortgages  in  the  act  of  1829  (Code,  f 
1254);  and  the  imifbrm  construction  of  the 
act  of  1829  by  this  conrt  has  been  to  the  ef- 
fect that  deeds  of  trust  and  mortgages  are 
of  no  validity  whatever  as  against  purciiBS- 
en  for  value  and  against  creditors,  uniess 
they  are  registered,  and  they  take  effect  only 
from  and  after  registration.  Robinson  v. 
Wllioughby,  70  N.  C.  358;    Flemhig  v.  Bur- 
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gin,  2  Ired.  Bq.  684;  Leggett  ▼.  Bullock, 
Busb.  283.  It  18  to  be  noted  that  the  cred- 
itor in  this  action  is  a  Judgment  creditor,  and 
also  that  there  is  no  allegation  in  the  com- 
plaint that  the  plaintiff  was  prevented  from 
registering  his  deed  by  the  fraud  of  the  de- 
fendant 

There  is  no  error  In  the  ruling  of  his  bcHior 
dissolving  the  restraining  order  and  refusing 
the  injunction,  and  the  same  is  affirmed. 


8HADD  ▼.  GEORGIA,  0.  &  N.  R.  CO. 

(Supreme  Court  of  North  Carolina.    April  23, 

1885.) 

Uastsr  and  Beryant— Nboliobnob  OV  VtCB 

PmSCIPAL. 

Plaintiff,  an  inexperienced  brakeman, 
was  ordered  by  defendants  condnctor  to  make 
a  coupling  which  an  experienced  brakeman  bad 
Tolnnteered  to  make.  An  plaintiff  went  be- 
tween the  cars,  in  obedience  to  the  command, 
and  while  he  was  arranging  a  displaced  link, 
the  conductor  signaled  to  the  engineer  to  back 
the  train,  and  at  the  same  time  londlr  com- 
manded the  plaintiff  not  to  miss  the  coupling. 
It  was  shown  that  the  condnctor  stood  where 
he  could  easily  see  plaintiff's  danger  and  bear 
him  striking  the  displaced  link.  Udd.  that  it 
was  error  to  charge  that  plaintiff  could  not  re- 
cover for  injnries  received  in  so  attempting  to 
make  the  coupling. 

Appeal  from  superior  court.  Union  county; 
Robinson,  Judge. 

Action  by  Lewie  Shadd  against  the  Geor- 
gia, Canrilna  &  Northern  Railroad  Company. 
From  a  Judgment  for  defendant,  plaintiff 
appefiks.    Reversed. 

Civil  action  for  damages  tried  at  January 
tei-m,  1885,  of  superior  court  of  Union  coun- 
ty, before  Robinson,  Judge,  and  a  Jury.  The 
fcrilowing  issues  were  tendered  by  the  plain- 
tiff, and  submitted  by  his  honor:  (1)  Was  the 
plaintiff  Injured  by  the  negligence  of  tbe  de- 
fendant, as  alleged  in  the  complaint?  (2) 
Did  the  plaintiff  contribute  to  his  Injury  by 
his  own  negligence?  (3)  If  so,  might  tbe  de- 
fendant, notwithstanding,  by  the  exercise  of 
proper  care,  have  avoided  the  injury?  (4) 
Is  the  paper  writing  relied  on  by  the  defend- 
ant as  a  release  the  contract  of  the  plaintiff? 
(5)  What  damages,  if  any,  has  the  plaintiff 
sustained?  After  all  the  evidence  was  in, 
his  honor  announced  that  he  would  instruct 
the  Jury  that  in  no  event  could  the  plaintiff 
recover,  and  that  if  they  believed  the  evi- 
dence they  mu»t  find  the  first  issue,  "No," 
and  that  would  be  an  end  of  the  case.  Upon 
this  Intimation  the  plaintiff  declined  to  ar- 
gue the  case  to  the  Jury,  whereupon  bis 
honor  so  instruoted  the  Jury,  under  the  ob- 
jection and  exception  of  the  plaintiff,  and 
the  Jury  answered  the  first  issue,  "No." 

Lewis  Shadd,  the  plaintiff,  testified  in  his 
own  behalf  as  follows:  "On  the  night  of 
December  18,  1883,  I  went  on  the  railway 
to  Abbeville,  8.  C,  looking  for  a  Job.  I  tho-e 
met  Conductor  Reld,  who  asked  me  If  I 
wanted  a  Job  that  would  last  always.  He 
employed  me  as  brakeman.    I  set  In  at  once. 


and  came  back,  shifting  and  cutting  off  cars, 
untU  I  got  to  Cross  HlU,  S.  O.    At  this  pohit, 
when  I  was  about  to  make  a  coupling,  Kdly 
Morrison,  also  an  onployfi  of  the  railway, 
said,  'Let  me  make  the  coupling,  as  yon  are 
a  new  hand';  but  C<«ductor  Reid,  wbo  was 
present,  said,  'No;  let  Shadd  make  it    How 
will  he  ever  know  anything  if  you  never  let 
him  do  anything?'    I  then  signed  the  en- 
gineer down,  and  the  link  had  got  cross- 
ways  in  the  drawhead  of  the  car  nearest  the 
engine,  and  there  was  no  defect  in  tbe  draw- 
heads  or  bumpers  of  the  cars  to  be  coupled, 
and  both  cars  were  standing  stiU  at  that 
time,  S  or  10  feet  apart    I  struck  with  a 
pbi   to  loosen   It  aud  the  conductor  said. 
'Don't  miss  the  coupling,  as  I  want  to  get 
away  sometime  to-night.'    I  struck  it  again, 
and  it  got  loose,  and  he  hollered  again,  'Don't 
miss  the  coupling,'  and  I  looked  at  tbe  con- 
ductor, and   he  was   waving  the  engineer 
back  with  his  lamp.     I  looked  to  see  how 
far  the  cars  were  from  me,  and  they  were 
right  on  me.    I  turned  my  body  round,  reach- 
ed the  link,  and  by  that  time  the  cars  caught 
my  hand.     The  conductor  asked  if  I  missed 
the  coupling.     I  said,  'Yes;   sign  her  ahead.' 
Kelly  Morrison  hcrilered  that  he  had  mashed 
me,  and  the  conductor  came  whM«  I  was. 
My  band  was  cot  and  mashed.     I  thought 
a  bone  was  broken.    I  have  never  been  able 
to  do  a  week's  work  with  my  hand  since.    I 
was  no4  able  to  do  any  work  until  Hay.    I 
tried  in  April,  but  failed  after  3  or  4  days. 
I  have  never  been  able  to  do  good  service 
with  my  hand  since.    My  hand  swells  and 
pains  me  up  to  my  dbow.    If  I  start  to  use 
an  ax,  I  can't  wwk  more  than  three-fourths 
of  a  day.    It  pained  me  from  the  time  I  was 
hurt  all  the  time  until  May,  except  some  few 
days.    I  suffer  now,  if  I  do  two  or  three 
days'  work.     Groes-examined:    I  did  not  tell 
Gapt  Reld  that  I  bad  been  a  brakeman  on 
the  Carolina  Central,  nor  that  I  was  recom- 
mended by  Capt.  Parham.    I  had  never  been 
brakeman  before.    I  bad  shoveled  dirt  on  the 
gravel  train  on  the  Carolina  Central  rood. 
Tbe  cmtductor  did  not  tell  me  whait  my  du- 
ties were.    Don't  remember  what  he  first 
told  me  to  do.    The  first  thing  I  did  was  to 
put  on  brakes.    I  did  not  cut  loose  cars  be- 
fore I  goit  to  Cross  Hill,  but  don't  rranember 
what  place  I  attempted  to  cut  loose  the  first 
cars  that  were  cut  loose  that  night     Others 
might  have  been  made.     I  ditched  in  April 
or  May  ot  1884  for  Frank  Morgan.    On  Feb- 
ruary 14,  1884,  I  wrote  letters  to  Gen.  Man- 
ager Winder  that  I  would  go  to  work  with- 
out fail  on  March  12th.     I  did  not  then  know 
that  my  band  would  not  be  well.    I  saw 
Capt  Reid  at  Abbeville,  and  asked  for  my 
place   back.     I   wrote  WlJider  about   2l8t 
December,  1883,  asking  for  a  pass  to  go  to 
see  him.    Reld  said  after  I  got  oa  the  train 
that  he  would  pay  me  about  86  cents  per 
day.    I  only  served  the  company  the  night 
I  was  hurt    I  did  not  agree  with  Mr.  Wind- 
er in  Atlanta  to  execute  a  release.    The  pa- 
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pers  were  not  read  over  to  me  In  Atlanta. 
Prior  to  entering  service  of  defendant  com- 
pany I  bad  worked  on  farm  at  $14  per  montb, 
aud  boarded  myself.  On  January  6,  18&1, 
four  days  after  I  was  in  Atlanta,  I  got  $19; 
In  January,  1894,  $25.56;  14tb  March,  1S94, 
$12.75.  My  doctor  bill  was  paid,  or,  at  least, 
I  have  not  paid  it  Redirect:  I  went  to 
Atlanta  about  nine  o'clock,  and  left  the  same 
day.  I  wafl  31  years  old  the  0th  of  October, 
18&4.  When  I  attempted  to  make  the  coup- 
ling I  bad  my  lantOTu  in  my  right  hand.  My 
left  hand  was  hurt  When  I  went  In  to 
make  the  coupling  I  had  my  laotem  In  my 
left  band,  and  changed.  I  carried  my  lan- 
tern in  my  hand  about  as  far  as  to  the  back 
of  this  room.  The  cars  were  eight  or  ten 
feet  apart,  standing  still,  when  I  went  In  to 
make  the  coupling.  When  I  went  In  I  drop- 
ped all  the  pins  and  links  I  had,  except  one 
pin,  which  I  retained  to  make  tiie  coupling. 
I  said  I  did  not  know  whether  my  hand  was 
caught  between  the  drawheads  or  between 
one  of  the  drawheads  and  the  end  of  the  link 
thait  I  was  trying  to  straighten.  Kelly  Mor- 
rison was  CD  the  same  side  I  was,  and  the 
conductor  passed  between  the  cars  that  were 
to  be  conpled,  and  was  on  the  other  side." 
Kelly  Morrison,  a  witness  for  the  plaintiff, 
testified  as  follows:  "I  know  Liewls  Shadd. 
Met  him  first  on  the  night  when  he  was  hurt. 
I  was  working  at  that  time  as  a  brakeman  tor 
the  defendant  company  between  Monroe  and 
Atlanta.  Lewis  Shadd  was  working  on  the 
night  he  was  hurt  for  the  defendant  c(Hn- 
pany  as  brakeman  on  the  same  train  I  was. 
He  had  Just  been  employed  that  night  by 
Conductor  Reld,  and  was  making  bis  first 
trip.  I  was  present  at  the  time  plaintiff 
was  Injured.  I  was  first  man,  and  plaintiff 
had  aaked  me  not  to  shove  nim  In  any  close 
places  until  day.  I  promised  him  that,  so 
far  as  I  was  concerned,  I  would  not  do  It 
I  signed  the  engineer  down  myself,  and  ask- 
ed Shadd  to  get  away,  and  let  me  make  the 
coupling.  Mr.  R^d  said,  wHh  an  oath,  to 
get  back,  and  let  Shadd  make  the  coapling. 
Shadd  placed  the  lantern  <«  his  arm,  and 
stepped  in  between  the  cars.  The  next  thing 
I  learned  he  was  mashed.  He  then  set  hia 
lantern  down  between  the  two  tracks,  and 
Mr.  Reld  told  him  to  go  back  to  the  office 
and  get  a  doctor.  Shadd  attempted  to  make 
this  coupling  at  the  Instance  of  the  conduct- 
4>r.  Don't  know  who  signed  the  engineer 
back.  No  coapling  had  been  made  at  this 
time.  Shadd  did  not  have  time  to  make  lihe 
coupling.  Cross-examined:  I  worked  as 
brakeman  In  front  of  the  train,  and  Shadd 
was  swingxaan;  that  Is,  be  broke  trom  the 
cab  to  me.  I  bad  been  working  on  this 
train  about  two  weeks.  Shadd  had  started 
work  that  night  Shadd  was  hurt  a  while 
before  day.  Shadd  had  no  coupling  stick 
when  be  made  the  coupling.  Shadd  was 
nearest  the  coupling.  I  was  3  or  4  steps 
away.  Neither  Shadd  nor  I  had  anything 
to  do  at  that  time  but  to  make  the  coupling. 


The  conductor  was  at  this  time  standing  be- 
hind Shadd.  I  did  not  see  Shadd  set  bis 
lantern  down  when  be  went  to  make  the 
coupling.  He  had  made  no  coupling  before 
this  that  night.  I  was  about  3  or  4  steps 
away  from  Sbadd  when  first  heard  he  was 
hurt  There  was  nothing  wrong  with  the 
cor  bumpers  that  I  know  of;  nothing  but 
Shadd's  hand  was  hurt  tha/t  I  know  of.  It 
was  mashed.  Shadd  had  lantern  on  his 
left  arm  when  he  started  to  make  coupling. 
Mr.  Redd  and  I  had  been  making  couplings 
previous  to  this.  If  Mr.  Reid  told  Shadd  to 
let  me  make  the  coui^ing,  I  did  not  bear 
him."  Rev.  D.  L.  Shadd,  Thomas  Robinson, 
Robert  Wallace,  and  Dr.  W.  D.  Pemberton 
testified  as  to  the  nature  of  the  wound,  its 
effect  upon  the  plaintiff,  etc.,  and  M.  Lk 
Flow  and  R.  A.  Morrow  testified  as  to  the 
good  character  of  the  plaintiff;  bat  this  evi- 
dence is  not  deemed  necessary  to  a  proper 
understanding  of  the  case,  and  Is  therefore 
omitted.  It  was  in  evidence,  and  also  ad- 
mitted, that  Conductor  Reld  was  authorized 
by  the  company  to  employ  and  discharge 
hands  working  under  him.  Thwe  wap  a  ver- 
dict as  hereinbefore  set  forth.  Plaintiff  mov- 
ed for  a  venire  de  novo,  and  assigned  as 
ground  therefor  that  bis  honor  erred  In  char- 
ging the  Jury  that  in  no  view  of  the  case 
could  the  plaintiff  recover,  and  that  If  they 
believed  the  evidence  they  must  find  the  first 
Issue,  "No."  Motion  denied.  Judgment  as 
set  out  in  the  record.    Plaintiff  appealed. 

V.  I.  Osborne,  for  appellant  MacRae  & 
Day,  for  appellee. 

AVERY,  J.  A  more  experienced  brake- 
man  proposed  to  go  in  and  make  the  coup- 
ling between  a  car  standing  on  the  track  and 
the  rear  car  of  the  train  to  which  the  engine 
was  attached,  but  the  conductor,  with  an 
oath,  ordered  him  back,  and  said:  "No;  let 
Sbadd  [the  plaintiff]  make  It  How  will  he 
ever  know  anything,  if  you  never  let  him  do 
anything?"  The  plaintiff  then  "signed  the 
engineer  down,"  and,  stepping  in  front  of 
the  stationary  car,  began  to  strike  a  link  that 
had  "gotten  crossways"  with  a  pin,  which 
be  carried  In  one  hand,  while  be  held  bis  lamp 
in  the  other.  The  two  cars  at  this  moment 
were  eight  or  ten  feet  apart,  when  the  con- 
ductor, moving  from  .the  side  on  which  be 
and  his  two  brakemen  were  standing  when 
the  order  was  given,  crossed  between  them 
to  the  opposite  side  of  the  track,  and  waved 
to  the  engineer  to  back  bis  train.  When  the 
brakeman  was  striking  the  link  to  get  it 
Into  its  place,  the  conductor  was  saying  to 
him,  "Don't  miss  the  coupling,  as  I  want  to 
get  away  some  time  to-night"  As  the  pin 
was  brought  by  a  second  blow  Into  Its  proper 
place,  the  conductor  again  said.  In  a  loud 
tone  of  voice,  "Don't  miss  the  coupling." 
While  these  urgent  commands  were  being 
given,  the  train  was  all  tne  while  moving 
back.   In   obedience  to  the  signal  of  Reid, 
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towards  the  new  employe,  who  had  gone  be- 
tween the  cars  under  his  express  order,  and 
was  then  exposed  to  peril  that  was  becoming 
erery  moment  more  imminent,  as  the  train 
approached  the  stationary  car.  The  engi- 
neer's movements  were  regulated  in  direction, 
if  not  speed,  by  the  conductor's  lamp,  until 
plaintifTs  hand  was  canght  between  the  draw- 
head  of  the  front  car  and  the  link  be  had 
been  adjusting  or  the  drawhead  of  the  rear 
car  (he  could  not  say  confidently  which),  and 
was  badly  injured.  It  Is  settled  law  in  this 
state  that  a  conductor  is,  in  his  relation  to 
those  subject  to  his  orders  on  the  train  In 
his  charge,  a  vice  principal  acting  for  the 
company.  Mason  v.  Railroad  C5o.,  114  N.  C. 
718,  19  S.  B.  362,  and  Id.,  Ill  N.  C.  482,  16 
g.  E.  696.  It  can  but  be  admitted  as  a  fact, 
looking  at  the  testimony,  as  we  must  do,  in 
the  aspect  most  favorable  to  the  plaintiff, 
that  he  went  between  the  cars  and  exposed 
himself  to  peril  at  the  command  of  the  con- 
ductor, who,  seeing  him  tbns  in  danger, 
urged  him  to  arrange  the  coupling  as  rapidly 
as  possible,  while  he  was  at  the  same  time 
causing  the  train  to  approach  him.  We  think 
that  these  facts  bring  this  case  clearly  within 
the  principle  established  on  the  first  appeal 
In  Mason's  Case,  supra.  This  case  Is  not  ex- 
actly "on  all  fours"  with  that  It  is  really 
stronger  for  tli«  plaintiff,  in  that  the  testi- 
mony sent  up  discloses  no  express  agreement 
between  the  plaintiff  and  the  company,  such 
as  was  in  evidence  there,  and  in  the  further 
fact  that  the  plalntUT  In  our  case  was  sent 
between  the  cars  by  a  direct  order  from  the 
conductor,  and  was  ui^ed  to  expedite  the 
coupling  by  him,  he  being  all  the  while  In  a 
position  to  see  that  the  servant  had  no  stick,— 
nothing  but  a  pin  and  a  lamp.  Another  dif- 
ference Is  that  the  conductor,  Reld,  was  so 
near  that  he  might  have  heard  the  sound 
made  by  the  first  lick  at  the  displaced  link, 
and,  seeing  how  the  plaintiff  was  delayed  in 
adjusting  it,  might  have  desisted  from  giving 
the  signal  to  move  back  the  train  till  his  po- 
sition became  less  perilous.  As  the  facts  ap- 
pear from  the  testimony  sent  up,  the  plaintiff 
was  selected  by  the  company  itself  (the  con- 
ductor being  the  embodiment  of  its  authority) 
Instead  of  another  servant,  who  volunteered 
to  take  his  place,  was  ordered  to  discharge 
a  hazardous  duty  without  considering  his 
previous  training  or  bis  present  preparation 
of  suitable  implements  for  performing  the 
work,  and  was  kept  in  a  perilous  position  by 
urgent  Injunctions  to  expedite  the  coupling 
till,  by  his  order  to  another  servant,  the  train 
was  so  moved  as  to  cause  the  Injury.  The 
plaintiff  was  brought  within  the  reason  upon 
which  the  liability  was  declared  to  depend 
in  Mason's  Case,  supra,  because  from  the 
moment  when  the  first  command  was  given 
till  the  injury  was  Inflicted  he  was  kept  con- 
stantly in  danger  by  repeated  orders  of  an 
officer  upon  whose  favor  his  chance  of  re- 
taining his  place  depended.  The  servant's 
movements  were  directed  by  a  living  repre- 


sentatlre  of  the  authority  of  the  company, 
and  he  was  justified  in  assuming  that  dig- 
charge  would  inevitably  follow  disobedi- 
ence. The  consequence  was  that,  if  his  act> 
would  ordinarily  have  rendered  him  culpable, 
they  must,  under  the  circumstances,  be  im- 
puted to  the  company  which  coerced  him  by 
the  command  of  Its  officer,  without  regard  to 
his  own  wishes  or  Judgment.  The  sudden  or- 
der, and  the  persistent  urgency  <rf  the  officer 
while  it  was  being  executed,  doubtless  in- 
tensified the  apprehension  of  consequences 
that  might  flow  from  disobedience;  but 
neither  in  this  nor  Mason's  Case  is  it  to  be  un- 
derstood that  the  plaintiff's  culpability  de- 
pended upon  the  manner  of  gtvlug  the  com- 
mand, but  upon  the  source  from  which  It 
emanated.  "Hie  error  in  the  charge  of  tbe 
court  entitles  tlie  plaintiff  te  a  new  trial. 


HELMS  et  al.  v.  AUSTIN  et  aL 
(Supreme  Conrt  of  North  Carolina.     April  23. 

1805.) 
Dbbd  of  Oift— Co:»sthcctios  —  FEE-Smw-s  E»- 

TATB— FARTITIOM— PaOCEEniKa  BBPOBB  Cuuu 
— ^Bbfokmation  op  Deed— Delivbbt. 
1.A  deed  by  B.  S.,  of  the  first  part,  and 
S.  S.,  "his  wife,  anj  her  heirs,  named  on  the 
back  of  the  deed,"  of  the  other  part,  conveyed 
to  the  wife  and  her  "children*  certain  land. 
The  deed  was  executed  for  the  piupoae  of  pro- 
viding for  the  grantor's  family,  a  life  estate  be- 
ing reserved  by  him.  On  the  back  of  the  deed, 
after  the  indorsement  of  the  names  of  the  chil- 
dren, was  indorsed  the  provisicm  that,  if  the 
wife  had  any  other  children,  they  ahoold  hare 
an  equal  share  w'th  the  above  "heirs."  HeU, 
that  the  wife  and  children  took  a  fee  simple. 

2.  Though,  in  an  action  for  partition  tiefore 
the  clerk,  he  cannot  reform  the  deed  nnder 
wliich  plaintiffs  claim,  yet  the  superior  court,  in 
case  the  action  Is  transferred  or  appealed  to  it, 
may  grant  such  relief.  ^ 

3.  Where  a  vodontary  deed  n(Anowled«ed 
for  the  purpose  of  registration  is  recorded,  the 
grantor's  subseouent  declarationa  are  inadmissi- 
ble to  disprove  its  delivery. 

4.  Tliei  presnmption  of  tbe  delivery  of  a 
voluntary  deed  by  a  father  to  his  wife  and  chil- 
dren, in  which  he  reserves  a  life  estate,  arising 
from  the  fact  of  registry,  is  not  overcome  by 
the  fact  that  the  grantor  retained  possession  of 
the  deed  and  of  tbe  land  which  he  listed  for  tax- 
ation, and  by  an  indorsement  on  the  deed  by 
the  probate  judge  reciting  that  "the  canse  of 
my  giving  my  lands  to  my  family  by  deed,  as 
well  as  by  will,  is  in  order  to  give  the  conise* 
and  distances  of  the  same." 

6.  The  "Rule  in  Shelley's  Case"  has  no  ap- 
plication to  a  conveyance  of  land  by  a  father 
to  his  wife  and  bet  ''children." 

Appeal  from  superior  court.  Union  county; 
Winston,  Judge. 

Special  proceeding  by  T.  A.  Helms  and  oth- 
ers against  M.  C.  Austin  and  others  for  ref- 
ormation of  deed,  and  for  partition  of  land. 
Prom  a  judgment  for  plaintiffs,  defendant* 
appeal.     Afl3rmed. 

Shepherd  &  Busbee  and  F.  I.  Osborne,  for 
appellants.  Burwell,  Walker  &  Cansler,  for 
appellees. 

PAIRCLOTH.  C.  J.  Tilts  was  an  action 
for  partition  before  the  clerk,  and  was  trans- 
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ferred  to  the  Buperlor  court  Tbe  defend- 
ants denied  that  the  plaintlffB  had  any  inter- 
est In  the  land  to  be  divided,  which  was 
eqniyalent  to  tbe  plea  of  "Bole  seisin."  The 
question  arlaea  upon  three  deeds  made  by 
Knnia  Staton,  of  the  first  part,  and  "Sarah 
Staton,  his  wife,  and  ner  heirs,  named  on  the 
back  of  this  deed,  of  the  other  part,"  the 
said  Einnia  Staton  reserving  his  life  estate 
In  the  lands  conveyed,  and  the  consldei-ation 
named  is  love  and  affection.  On  tbe  back  of 
each  deed  Is  indorsed  the  names  of  the  sev- 
eral children  of  the  grantor,  the  plalntUTs 
name  being  one  each  time.  In  the  third 
deed  tbe  conveyance  is  to  ''Sarah  Staton,  his 
wife,  and  her  children,"  and  in  the  indorse- 
ment oa  tbe  back  thereof,  after  repeating  the 
names  of  tbe  same  children  as  in  the  other 
two,  it  Is  stated,  "and,  if  the  said  tJarah  Sta- 
ton should  ever  have  any  other  child  or  chil- 
dren, that  he  or  they  shall  have  an  equal 
share  with  the  alMve  heirs."  These  deeds 
are  dated  September  13,  14,  and  15, 1869,  and 
were  registered,  after  probate,  on  August  26, 
1870,  and  September  2,  lS7a 

It  is  a  well-known  mle  tliat  if  two  con- 
strtictlons  can  be  put  on  a  deed,  or  any  part 
of  it,  that  shall  be  given  to  it  which  is  most 
beneficial  to  the  grantee.  These  deeds  were 
Inartificially  drawn,  using  tbe  words  "lielrs" 
and  "children"  Indifferently,  by  one  having 
no  legal  conception  of  their  technical  mean- 
ing, but  tbe  intoit  is  clear.  It  wovld  be  un- 
reasoDable  to  assume  that  the  father,  in  pro- 
viding for  his  family,  meant  to  give  them 
only  a  life  estate  leaving  the  fee  undisposed 
of,  after  reserving  his  own  life  estate.  We 
are  entlKly  satisfied  from  the  oontaxt  and 
from  the  nature  and  purposes  of  the  deed 
that  it  was  the  inteution  of  Ennis  Staton  to 
convey  a  fee  simple  to  Iiis  wife  and  children, 
and  we  declare  that  to  be  the  effect  of  each 
of  the  deeds.  Fulibiight  v.  Yoder,  IIS  N.  C. 
456,  18  S.  S.  713;  Holmes  v.  Holmes,  86  N. 
C.  205:  Vlckers  v.  I>lgh,  IW  N.  O.  257,  10 
S.  K.  308;  Pritchard  v.  Bailey,  113  N.  C.  521, 
IS  S.  £.  668. 

Elere  we  might  rest  this  branch  of  the  case, 
but  tbe>  plaintiffs  prayed  the  conrt,  in  the 
event  that  the  deeds  did  not  convey  a  fee- 
simple  estate,  to  be  allowed  to  refonn  tbe 
deeds  according  to  the  true  intention  of  the 
grantor.  Tbe  defendants'  counsel  denied  the 
power  of  tbe  court  to  give  this  relief,  inaa- 
mucb  as  tbe  detk,  before  whom  tbe  action 
was  prepay  Instituted,  liad  no  power  to 
give  such  equitable  relief.  By  the  Code,  i 
102,  tbe  duties  at  first  assigned  to  the  pro- 
bate Judge  are  required  to  be  performed  by 
tbe  clerks  of  the  superior  courts,  as  clerks  of 
said  courts,  and  their  duties  and  connection 
with  tbe  court  are  fully  explained  in  Brit- 
tain  V.  Mull,  91  N.  C.  498,  and,  under  our 
new  code  system  of  practice,  we  see  no  rea- 
son why  tbe  court  may  not  amend  and  give 
any  relief  tbat  the  parties  may  be  entitled  to, 
according  to  tbe  facts,  in  any  case  sent  up 
by  the  clerk,  eitlier  by  transfer  or  by  appeal. 


provided  the  wlglnal  subject-matter  be  with- 
in the  jurisdiction  of  tbe  clerk.  Tbe  advan- 
tage of  such  practice  to  the  courts  and  to  the 
parties  litigant  is  manifest,  and  we  hold  that 
tbe  equitable  relief  asked  for,  if  it  bad  be- 
come necessary,  could  have  been  given  in 
tbe  superior  court  In  1875,  wben  tbe  code 
system  was  new,  tbls  court  held,  in  a  case 
much  like  the  present,  upon  an  appeal  from 
the  probate  court  la  a  special  proceeding 
which  was  dismissed  In  that  court,  tbat  tbe 
superior  court  could  and  should  give  such 
equitable  relief  as  the  parties  w»«  entitled 
to,  upon  the  plea  of  fraud  In  procuring  a  deed 
for  land,  it  being  conceded  tbat  tbe  probate 
Judge  had  no  such  power.  McBryde  v.  Pat- 
terson, 73  N.  C.  478. 

The  defendants  further  insisted  that  these 
deeds  were  never  delivered,  and  relied  upon 
the  indorsement  on  the  deeds  made  by  the 
probate  Judge  at  the  time  the  deeds  were 
acknowledged  by  the  grantor  and  ordered  to 
be  registered,  and  upon  subsequent  acts  and 
declarations  of  tbe  grantor,  to  rebut  the  Im- 
plication of  delivery  arising  from  the  regis- 
tration. The  Indorsement  was  as  follows: 
"Tbe  cause  of  my  giving  my  lands  to  my 
family  by  deed  as  well  as  by  will  is  In  order 
to  give  tbe  courses  and  distances  of  tbe 
same."  It  is  admitted  tbat  Knnis  Staton  re- 
tained possession  of  the  deeds  after  their 
registration,  and  remained  in  posBesslou  of 
tbe  land  and  listed  It  for  taxes  until  bis 
death.  These  admitted  facts  are  all  consist- 
ent with  tbe  fact  that  the  grantor  retained  A 
life  estate,  and,  taken  alone,  have  no  tend- 
ency to  rebut  tbe  implication  of  delivery  aris- 
ing from  tbe  registration.  In  a  case  "on  ail 
fours"  with  the  present.  It  was  held  by  this 
court  that  where  the  donor  went  into  court 
and  acknowledged  a  deed  of  gift  for  tbe 
pui-pose  of  registration,  and  it  was  accord- 
ingly registered,  that  was  a  delivery,  and 
tbat  any  subsequent  declaration  tbat  it  bad 
not  been  delivered,  and  was  not  to  have  ef- 
fect, did  not  invalidate  it  AJrey  v.  Holmes, 
5  Jones  (N.  C.)  142;  Ellington  v.  Currie,  5 
Ired.  £q.  21.  These  cases  dispose  of  tbe  de- 
fendants' exceptions  to  tbe  exclusion  of  tbelr 
proposed  evidence.  Where  the  malier  once 
parts  with  the  possession  or  control  of  a  deed, 
he  cannot  afterwards  recall  it,  and  the  do- 
nee's acceptance  is  presumed,  especially  wben 
it  Is  beneficial  to  him.  Registxation  of  a 
deed  is  only  prima  fade  evidence  of  its  exe- 
cution, probate,  and  delivery,  and  not  conclu- 
sive; for  otherwise  no  fraud  or  mistake 
could  be  corrected  la  either  respect  The 
presumption  arising  from  this  prima  facie 
effect  may  be  rebutted  by  sufilclent  evidence. 
To  this  effect  is  Love  v.  Harbin,  87  N.  C.  249, 
and  various  other  cases,  including  the  text- 
books. In  Mitchell  v.  Ryan,  3  Ohio  8t  377, 
it  was  held— First,  that  a  recorded  deed  is 
prima  facie  evidence  of  delivery,  and  It  is  to 
be  presumed  tbat  tbe  makor  means  to  part 
with  the  title,  and  that  clear  proof  ought  to 
be  required  to  warrant  a  court  in  holding 
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otherwise;  secondly,  that,  where  a  grant  Is 
a  pure^  unqualified  gift,  the  presumption  of 
acceptance  can  be  rebutted  only  by  proof  of 
dissent  The  Indorsement  on  the  deeds,  "The 
cause  of  my  giving  my  lands  to  my  family  by 
deed,"  etc..  Indicates  plainly  that  he  was 
trying  to  settle  his  property  on  his  family, 
which  he  could  only  do,  then,  by  having  the 
deeds  recorded.  It  to  perpetuate  the  courses 
and  distances  was  his  only  object,  then  an 
ordinary  surrey  and  plot  would  have  done 
as  well,  and  might  have  as  well  been  regis- 
tered as  these  deeds,  If  they  were  not  In- 
tended to  pass  any  title  to  the  grantees.  The 
i-ule  In  Shelley's  Case  has  no  application. 
Leathers  v.  Gray,  101  N.  a  166,  7  S.  E.  667. 
The  evidence  of  the  clerk,  as  Indicated,  was 
insufficient  to  rebut  the  presumption.  If  It 
had  be^i  admitted.    Affirmed. 


HUNEYOUTT  et  al.  v.  BROOKS  et  al. 

(Supreme  Court  of  North  Carolina.     April  23, 

1895.) 

Pabtition— Denial  or  Titlb— Evidekce. 

1.  When  the  plaintiff  in  partition  of  lands 
plaimR  t.o  bold  an  a  tpnant  in  common  with  the 
defendant,  and  defendant  denies  plaintiff's  title, 
and  claims  sole  ownership  of  the  property,  the 
burden  of  proof  is  on  the  plaintiff  to  establish 
his  title. 

2.  Plaintiffs  in  ejectment  claimed  under  the 
will  of  their  fathpr,  devising  the  land  to  his 
widow  during  her  widowhood,  and  then  to 
plaintiffs.  It  was  shown  that  the  widow  had 
died  without  marrying  again,  but  there  was  no 
evidence  that  either  she  or  plaintiffs  had  held 
possession  of  the  land  withm  35  or  40  years 
prior  to  the  suit  Hdd,  that  the  evidence  did 
not  entitle  plaintiffs  to  recover. 

Appeal  from  superior  court,  Stanly  county; 
Boykin,  Judge. 

Action  by  W.  R.  Huneycutt  and  others 
against  W.  R.  Brooks  and  others  for  parti- 
tion of  land.  From  judgment  for  plaintiffs, 
defendants  appeal.    Reversed. 

Brown  &  Jerome,  for  appellants. 

FURCHES,  J.  This  Is  a  proceeding  com- 
menced in  the  superior  court  of  Stanly  coun- 
ty before  the  derk  for  partition  of  the  lands 
mentioned  In  the  complaint  Plaintiffs  al- 
lege that  they  are  tenants  In  common  with  de- 
fendants in  said  lands.  The  defendants  an- 
swer, and  deny  that  plaintiffs  are  the  owners 
of  the  lands  mentioned  in  their  complaint,  and 
plead  "non  tenent  inslmul"  (sole  seisin  In 
themselves),  which  is  the  "general  issue"  In 
a  proceeding  for  i>artitlon.  Purvis  v.  Wil- 
son, 5  Jones  (N.  C.)  22.  This  makes  the  is- 
sue where  the  plaintiff  claims  to  be  the  owner 
of  land,  and  the  defendant  denies  that  he  Is 
the  owner.  In  effect  It  becomes  an  action  of 
ejectment,  and  the  defendant  Is  required  to 
give  bond  for  cost  and  damage  before  he  can 
answer,  as  in  an  action  of  ejectment  under  sec- 
tion  237  of  the  Code.  Cooper  v.  Warllck,  109 
N.  C.  673,  14  8.  E.  106;  Vaughan  v.  Vin- 
cent 88  N.  C.  110.    This  being  so,  the  bur- 


den of  proof  Is  on  the  plaintiff,  the  test  being 
this:  Suppose  no  evidence  should  be  intro- 
duced, who  would  be  entitled  to  recover?  1 
Greenl.  Bv.  (14th  Ed.)  pp.  104,  106,  and  note 
B;  Clapp  V.  Bromagham,  9  Cow.  530;  17 
Am.  &  Eng.  Enc.  Iaw,  747;  Bailey,  Onus 
Probandl,  113;  1  Rice,  Bv.  p.  115;  Abb.  Tr. 
Ev.  723.  Then,  suppose  no  evidence  had  been 
introduced  In  this  case,  plaintiffs  alleging 
seist)  in  themselves,  and  defendants  denying 
it  and  nothing  appearing  in  the  pleadings  to 
estop  defendants  (as  claiming  under  or 
through  the  same  person)  from  denying  plain- 
tiffs' title,  who  would  have  been  entitled  to 
recover?  The  simple  statement  of  this  propo- 
sition, it  seems  to  us,  shows  that  defendants 
would  be  entitled  to  an  instruction  from  the 
court  to  the  jury  directing  them  to  return  a 
verdict  for  defendants;  and  we  are  of  the 
opinion  that  the  court  erred  when  it  held 
that  the  burden  was  on  defendants.  If  de- 
fendants had  declined  to  Introduce  evidence, 
and  the  court  had  instructed  the  jury  to  re- 
turn a  verdict  for  plaintiffs,  which  the  court 
would  have  done  If  it  had  followed  the  logic 
of  Its  position  that  the  burden  was  on  the  de- 
fendants, defendants  would  have  been  enti- 
tled to  a  new  trial. 

But  defendants'  plea  of  sole  seisin  did  not 
only  throw  the  burden  upon  plaintUTs  to  open 
the  case,  but  also  to  prove  their  title,  as  in 
ejectment  The  plaintiffs  had  to  recover.  If 
at  all,  upon  the  strength  of  their  own  title  It 
was  not  necessary  that  defoidants  sboold  do 
anything  until  plaintiffs  did  this.  After  de- 
fendants had  offered  three  deeds,  numin:; 
back  to  1845,  and  a  long-continued  possession, 
which  we  do  not  deem  it  necessary  to  dis- 
cuss in  this  appeal,  the  plaintiffs  did  intro- 
duce evidence,  but,  in  our  opinion,  it  fell  far 
short  of  making  out  thdr  case.  They  first 
introduced  the  will  of  David  Brooks,  probateil 
at  August  term,  1S12,  which  was,  in  sub- 
stance, to  his  widow,  Polly  Brooks,  during 
her  widowhood,  and  then  to  his  children;  and 
It  was  shown  that  Polly  Brooks  never  mar- 
ried again,  and  died  in  1882  or  188a  Bat  it 
was  not  shown  that  Polly  Brooks  or  any  of 
the  plaintiffs  had  been  in  possessioik  of  this 
land  (the  64i^  acres  of  which  defendants 
claim  to  be  sole  seised)  for  35  or  40  years.  In 
fact,  plaintiffs  failed  to  prove  {xtssesslon  In 
Polly  or  themselves  of  any  of  the  lands  taea- 
tloned  in  the  complaint  The  will  of  David 
Brooks  does  not  establish  title  in  plaintiffs, 
bj  their  showing,  as  they  did,  that  they  'were 
the  children  and  heirs  at  law  of  the  said  Da- 
vid. This  will,  without  proving  that  plain- 
tiffs or  their  mother,  Polly,  had  hdd  posses- 
sion under  it  proved  no  more  than  It  would 
have  proved  In  1842,  when  it  was  probated. 
Suppose,  then,  that  defendants  had  been  In 
possession,  and  plaintiffs  and  their  mother, 
Polly,  had  brought  their  action  of  ejectment 
againist  them,  and  offered  this  will  In  evi- 
dence, and  stopped.  Could  It  be  contended 
that  plaintiffs  had  made  out  their  title  and 
were  entitled  to  recover?    This  proposltioo 
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must  be  answered  In  the  negattve.  We  are 
therefore  clearly  of  the  opinion  that  plaintiffs 
failed  to  establish  their  title  to  the  land  In 
controTersy,  and  the  court  should  have  so 
Instructed  the  Jury.  But,  Instead  of  so  in- 
structing, the  court  instructed  them,  If  they 
believed  the  evidence,  to  find  for  idaintiffs. 
In  this  there  was  error. 

This  disposes  of  the  appeal.  But  there  are 
other  questions  presented  by  the  record,  which 
hare  been  argued  and  will  necessarily  arise 
on  a  new  trial,  If  plaintiffs  succeed  In  making 
out  their  title.  These  are  as  to  what  estate 
this  will  conveyed  to  Polly  Broolis,  and  as  to 
the  statute  of  limitations  or  possession;  and 
our  opinion  is  that  if  David  Brooks  owned  the 
lands  named  In  the  will,  -  and  Poilj  Brooks 
never  married  again,  she  was  the  owner 
of  the  same  until  her  death,  unless  she  con- 
veyed It,  and  then  the  assignee  would  be 
the  owner  until  her  death;  and,  this  being  so, 
plaintiffs  would  have  mo  right  to  the  posses- 
sion of  said  land,  and  no  right  to  sue  for  the 
same  until  after  the  death  of  Polly.  So,  if 
the  64%  acres,  claimed  by  defendants,  is  a 
part  of  the  David  Broolis  lands  mentioned  in 
his  will,  and  he  was  the  owner  thereof,  and 
had  the  right  to  convey  the  same  by  said  will, 
then  time  did  not  commence  to  run  against 
the  plaintiffs  until  the  death  of  Polly.  And 
if  defendants  are  tenants  in  common  with 
plaintiffs,  as  they  allege,  it  would  require  20 
years'  sole  possession  by  defendants  from  the 
death  of  Folly  to  defeat  plaintiffs'  claim. 
Ward  V.  Farmer,  92  N.  C.  93,  and  cases  cited. 
But  if  they  are  not  tenants  in  common  with 
plaintiffs,  and  hold  under  deeds  from  parties 
who  are  strangers  (that  is,  others  than  plain- 
tiffs), seven  years'  adverse  possession  would 
bar  plaintiffs'  right.  The  right  of  the  feme 
defendant  to  dower  has  nothing  to  do  with 
this  proceeding.  There  is  error,  and  defend- 
ants are  entitled  to  a  new  trial;  and  it  is  so 
ordered.    New  trial. 


HARMON  et  al.  t,  HUNT  et  al, 

(Supreme  Court  of  North  Carolina.     April  23, 
1895.) 

Creditors  o»  Cobporatios  —  Actiok  aoairst 
Stockhoi.dbb  —  Unpaid  Scbsckiption  —  Evi- 

PENCB— JODOMEMT  AOAIS'BT  CORPOKATION  —  RE- 
VIEW OH  Appbai. 

1.  A  Judgment  rendered  on  the  report  of  a 
referee  in  an  «ctiou  to  set  aside  an  assignment 
by  a  corporation,  together  witti  the  findings  of 
the  referee  that  one  of  tlie  stockholders  had  sub- 
Horibed  for  a  certain  amount  of  stock,  and  had 
been  allowed  to  draw  out,  prior  to  the  ass^'gu- 
ment,  all  he  had  Tmid  on  his  subscription,  was 
competent  evidence  against  such  stockliolder  in 
nn  action  by  the  crpditors  of  the  corporation  to 
rvoover  the  amount  of  his  subscription,  al- 
though lie  was  uot  a  party  to  the  action  in 
which  anch  judgment  was  rendered. 

2.  Oiip  wlio  lias  not  objected  to  the  admis- 
(■ion  in  evidence  of  a  referee's  report  made  in  a 
former  action,  to  '«hicb  lie  was  not  a  party, 
cannot  complain  on  appeal  that  the  admission 
of  such  report  was  error. 


S.  Where  a  stockholder  of  an  insolvent  cor- 
poration, in  an  action  against  him  by  the  cor- 
porate creditors,  admitted  the  amount  of  his 
subscription,  and  that  it  was  unpaid,  and  intro- 
duced no  further  evidence,  it  was  proper  to  di- 
rect a  verdict  for  plaintiffs. 

Appeal  from  superior  court,  Forsyth  coun- 
ty; Battle,  Judge. 

Action  by  D.  W.  Harmon  and  others 
against  O.  W.  Hunt,  assignee,  R.  S.  LlnviUe, 
and  others,  in  the  nature  of  a  creditors'  bill. 
From  a  Judgment  for  plaintiffs,  defendant 
Linvllle  appe<ils.    Affirmed. 

J.  S.  Grogan,  for  appellant.  Jones  &  Pat- 
terson and  Glenn  &  Manly,  for  appellees. 

FURCHES,  J.  We  gather  from  the  rec- 
ord in  this  case  and  the  Exhibits  "A"  and 
"B,"  which  It  seems  were  offered  in  evidence 
on  the  trial,  and  made  a  part  of  the  case  on 
appeal,  that  some  years  ago— probably  in 
1881— thsre  was  a  corjwratlon  formed  In 
Forsyth  county  for  the  purpose  of  working 
and  manufacturing  tobacco;  that  a  number 
of  persons  became  subscribers  to  the  capital 
stock  of  said  company  in  various  amounts, 
among  whom  was  the  defendant  R.  S.  Lin- 
vllle,  to  the  amount  of  $200;  that  a  number 
of  these  subscribers  paid  into  said  company, 
which  was  organized  and  known  as  the 
Kemersville  Manufacturing  Company,  the 
amount  of  their  subscriptlous,  while  some 
of  them  paid  only  a  part,  and  some  of  them 
paid  nothing,  or,  if  they  paid  any  part,  were 
allowed  to  withdraw  what  they  tiad  paid  In. 
In  1885  this  company  failed  In  business, 
became  Insolvent,  and  made  an  assignment 
of  its  assets  to  the  defendant  Hunt,  to  se- 
cure certain  of  its  creditors.  That,  some- 
time after  the  assignment,  the  plaintiffs, 
creditors  of  said  company,  commenced  this 
action  to  set  aside  said  assignment  for  fmud, 
and  for  Judgment  on  their  several  Indebted- 
ness, and  for  gemeral  relief.  This  action 
was  In  the  nature  of  a  creditors'  bill,  and  a 
refer^ice  was  made  to  Mr.  Gray  te  take  and 
state  an  account  of  the  whole  matters  in- 
volved, which  he  did,  and  reported  to  fait 
term,  1889,  of  Forsyth  superior  court  Both 
sides  filed  exceptions  to  said  report,  and  it 
was  continued  until  February  term,  1891, 
when  all  the  exceptions  were  overruled,  re- 
port conflnned,  and  Judgment  rendered  for 
amounts  found  due  in  the  report  This  Judg- 
ment was  appealed  from  (110  N.  C.  90,  14 
S.  E.  501),  and  the  judgment  modified  and 
afilrmed,  subject  to  the  modifications  made 
by  this  court  In  said  report  the  referee 
finds  that  the  defendant  LlnviUe  subscrib- 
ed $200,  and  that  he  paid  in  $100,  being 
one-half  of  his  subscription,  but  afterwards 
lie  was  allowed  to  withdraw  the  $100  he 
had  paid  in,  and  the  court  gave  judgment 
against  said  defendant  for  the  amount  so 
found  against  him;  and,  although  this  Judg- 
ment was  modified  in  this  court  on  appeal, 
it  was  not  modified  or  changed  in  respect  to 
LlnviUe.    After  this  action  was  commenced. 
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the  eonrt  made  an  order  to  issue  snminons 
to  all  the  corporators,  making  them  parties 
defendant,  and  It  seems  summonses  were 
Issued,  and  the  defendant  LloviUe  was  pres- 
ent, participating  In  taking  the  evidence  in 
the  reference,  and  it  was  supposed  he  was 
served.  But  the  papers  in  the  case  wa% 
nfterwards  destroyed,  and  though  they  were 
partially,  or.  It  may  be,  fully,  restored  by 
copies  from  the  case  on  appeal  in  this  court, 
no  summons  was  found  against  the  defend- 
ant Llnville.  The  concern  being  insolvent, 
a  summons  in  the  original  action  was  Is- 
sued against  the  defendant  Linvllle,  which 
was  served,  and  a  supplemental  complaint 
was  filed,  in  substance  (though  very  Inartist- 
Ically  done)  declaring  that  defendant  sub- 
scribed $200  to  the  capital  stock  of  said 
corporation;  that  he  paid  in  $100,  but  after- 
wards drew  It  out;  that  he  (Llnville)  was  a 
party  to  the  action  when  the  account  was 
taken  and  Judgment  rendered  against  him 
at  February  term,  1891.  The  defendant  an- 
swers, and  does  not  deny  the  subscription, 
but  alleges  that  he  was  in  the  employment 
of  the  concern;  that  it  did  not  keep  Its  con- 
tmct  with  him;  that  It  was  owing  him  in 
January,  1888,  more  than  his  subscription, 
and  it  compromised  the  matter,  and  he  "sur- 
rendered," and  it  paid  blm  back  the  flOO. 
He  denied  that  he  was  served  with  a  sum- 
mons, or  that  he  was  a  party  to  the  suit 
at  the  taking  of  the  account,  or  at  the  time 
of  the  judgment.  Without  objection  or  ex- 
ception, two  Issues  were  submitted  to  the 
Jury  by  the  court:  "(1)  Was  r;  S.  Llnville 
a  party  to  this  action  at  the  time  of  the 
hearing  before  the  referee  January  18,  1889, 
and  when  judgment  was  rendered  confirm- 
ing the  referee's  report?  Ans.  Yes.  (2)  In 
what  amount,  if  any.  Is  R.  S.  Linvllle  in- 
debted to  the  Kernersville  Manufacturing 
Company?  Ans.  $200,  with  interest  from 
January  18,  1889."  Upon  these  Issues  the 
court  gave  Judgment  against  the  defendant, 
and  the  defendant  appealed,  assigning  the 
following  grounds  of  error:  "(1)  That  the 
judge  allowed  the  Jury  to  consider,  in  pass- 
ing on  the  first  issue,  the  statement  in  the 
referee's  report  that  R.  S.  Linvllle  was  pres- 
ent at  the  trial  before  him.  (The  Judge  al- 
lowed this,  and  the  referee  also,  as  a  wit- 
ness, so  testified.)  (2)  The  admission  of  the 
referee's  report  as  evidence.  (When  this 
report  was  introduced  by  the  plaintiffs,  the 
defendant  Llnville  did  not  object.)  (3)  The 
admission  of  the  testimony  of  the  witnesses 
Buxton,  Bller,  Gray,  Glenn,  and  Blalock.  (4) 
The  said  defendant  also  insisted  that  on  all 
the  evidence  the  court  should  have  Instruct- 
ed the  Jury  to  answer  the  first  Issue  in  the 
negative.  (5)  Said  defendant  also  insisted 
that  the  court  had  no  Jurisdiction,  the  prin- 
cipal amount  demanded  of  him  being  only 
two  hundred  dollars.  (6)  Said  defendant 
also  objected  to  the  appointment  of  a  receiv- 
er." 
According  to  tho  view  we  have  of  this 


case,  we  cannot  sustain  either  of  defeod- 
ant'B  exceptions.  The  first  issue,  ovn  wbich 
it  seems  the  contest  was  made,  In  our  opin- 
ion, was  entirely  Immaterial,  and  should  not 
have  been  submitted.  But  It  did  the  de- 
fendant no  harm,  as  we  think  the  judgment 
would,  or  should  have  been,  the  same,  if  the 
Jury  had  foimd  this  issue  "No,"  Instead  of 
"Yes."  The  corporation  was  the  defendant, 
and  It  represented  the  assets  of  the  concern. 
and  a  judgment  against  it  bound  the  asseto. 
It  was  not  necessary  to  make  the  Indivldnal 
corporators  (the  stockholders)  parties,  to  do 
this;  and  if  the  defendant  was  one  of  tbe 
corporators,  and  had  not  paid  hla  subscrip- 
tion to  the  capital  stock,  and  the  concern 
was  insolvent,  as  was  alleged  and  not  de- 
nied, it  was  a  part  of  the  assets,— a  trust 
fund  for  the  payment  of  debts.  Blalock 
V.  Manufacturing  Co.,  110  N.  C.  108,  14  S. 
B.  501;  Heggie  v.  Association,  107  N.  C.  581. 
12  8.  E.  276,  and  cases  there  cited.  Tbe 
findings  of  the  referee  and  the  Judgment  of 
the  court  at  February  term,  1891,  finding 
and  adjudging  that  the  defendant  Llnville 
was  one  of  the  eorporatonf;  that  be  sub- 
scribed $200,  and  had  not  paid  it,  or  that 
he  had  paid  $100  and  taken  It  out  again,  and 
owed  it  now,  was  at  least  prima  facie  true, 
and  was  competent  evidence,  if  not  concln- 
sive.  And  if  the  defendant  Llnrllle  was 
not  a  party  at  the  time  of  taking  tbe  acconnt 
and  judgment  (and  we  are  assuming  that  he 
was  not),  then  we  do  not  say  that  he  might 
not  have  disputed  the  correctness  of  said 
judgment  as  to  hts  liability  to  the  eorporn- 
tlon.  Bnt  we  do  say  that  it  was  coujik"- 
tent  evidence,  and  established  the  indebted- 
ness of  the  corporation  to  plaintiff.  But  as 
defendant  Introduced  no  evidence,  and  hav- 
ing admitted  his  subscription,  and  that  be 
had  not  paid  It,  It  was  the  duty  of  the  court 
to  Instruct  the  jury,  as  he  did,  to  find  the 
second  issue  for  the  plalntiils.  If  we  are 
correct  in  this,  tbe  defendant's  first  exception 
cannot  be  sustained,  as  a  part  of  the  Judg- 
ment at  February  term,  1891,  confli-mlng  the 
report  of  tbe  referee  and  judgmec^t  thereon, 
made  the  report  a  part  of  tbe  Judgment  aud 
It  was  necessary  to  refer  to  the  report  to 
see  what  the  judgment  was. 

In  the  case  on  appeal  the  judge  says  there 
was  no  exception  to  the  introduction  of  the 
repoi't  in  evidence,  as  stated  In  defendant's 
second  exception,  so  this  disposes  of  that 
exception,  if  we  had  not  already  disposed 
of  It  in  what  is  said  as  to  the  first  excep- 
tion. 

The  third  exception  cannot  be  sustained, 
as  we  think  (but  we  do  not  pass  upon  this). 
for  the  reason  that  It  was  as  to  an  Imma- 
terial  issue,  the  finding  of  which  either  wa.v 
could  not  have  affected  the  result 

The  fourth  exception  has,  in  effect,  beou 
passed  upon  by  what  we  have  already  said 
as  to  the  Judgment  of  February,  1891. 

The  fifth  and  sixth  exceptions,  as  we  un- 
derstand, were  abandoned  on  the  argument; 
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but,  If  they  were  not,  they  cannot  be  saa- 
talned.' 

We  also  nnderstood  It  to  be  stated  on  the 
argument  that  It  would  require  all  the  de- 
fendant LlnTlUe  was  due  the  concern,  togeth- 
er with  all  they  would  be  able  to  realise 
from  other  stockholders,  who  bad  not  paid 
their  Bubscrlptlon,  and  what  they  would  be 
able  to  realize  from  the  property  and  effects 
of  the  concern,  and  more,  to  pay  the  Indebt- 
edness of  the  said  corporation. '  And  with  this 
understanding  we  affirm  the  Judgment  of 
the  court  below.  But  If  It  should  not  re- 
quire the  whole  of  the  unpaid  subscriptions, 
together  with  the  other  assets  of  the  con- 
cern, to  pay  said  indebtedness,  then  defend- 
ant would  only  be  required  to  pay  bis  rata- 
ble part    Affirmed. 


CRAWFORD  et  al.  t.  PEARSON. 

(Supreme  Court  of  North  Carolina.    April  23, 

I880.) 

Injunction— Right  to  Damaoeb— PKOcEDnBu. 

1.  In  an  action  aealnst  defendant  for  wront;- 
fnlly  snine  out  an  injnnction,  it  is  unnecessary  to 
allege  and  prore  that  the  injunction  was  issued 
withont  probable  cause. 

2.  Code,  §  341,  providing  that  <f  the  court 
shall  finally  decide  that  plaintiff  was  not  enti- 
tled to  an  injnnction  the  plaintiff  shall  pay  such 
damages,  as  may  be  ascertained  by  reference  or 
otherwise,  as  the  judge  directs,  does  not  con- 
template that  a  separate  action  shall  be  brought 
for  damages  sustained  by  the  wrongful  suing 
out  of  an  injunction. 

8.  Tliat  the  principal  was  sued  withont 
joining  the  sureties  as  defendants  malies  no 
difference. 

4.  In  the  action  in  which  an  Injunction  was 
issued,  a  motion  to  assess  damages  for  wrong- 
fully suing  it  out  cannot  be  allowed  before  there 
is  a  final  determination  that  the  plaintiff  was  not 
entitled  thereto. 

Appeal  from  superior  court,  McDowell 
county;  Allen,  Judge. 

Action  by  J.  R.  Crawford  and  another 
against  S.  T.  Pearson  for  damages  for 
wrongfully  suing  out  an  Injunction.  A  de- 
murrer to  the  complaint  was  overruled.  Re- 
versed. 

J.  R  Batcbelor,  for  appeUant  B.  t.  Jus- 
tice, tor  appdiea. 

MONTGOMERY,  J.  Under  chapter  251, 
Acta  1893,  It  Is  no  longer  necessary  to  allege 
want  of  probable  cause  In  proceedings  to  re- 
ceiver damages  against  plaintiff  in  Injunction 
anlts. 

The  second  ground  of  demurrer  ought  to 
have  been  sustained.  The  Code  (section  341) 
does  not  contemplate  that  a  separate  action 
cball  be  brought  on  an  Injunction  bond,  but 
tbat  the  damages  sustained  by  reason  of  the 
Injunction  shall  be  ascertained  by  proceed- 
incra  In  the  same  action,  and  In  a  mode  most 
expeuitlouB,  and  least  expensive  to  the  par- 
ties, consistent  with  tbe  due  adminlstratioD 
of  Justice  and  wltb  orderly  proceedings. 
T.2l8.£.uo.9— 36 


North  Carolina  G.  A.  Co.  v.  Nortb  Carolina 
O.  D.  Co.,  79  N.  C.  48. 

That  the  defendant  was  sued  alone  In 
this  action,  and  not  his  sureties  on  the  in- 
junction bond  with  him,  makes  no  differ- 
ence. The  undertaking  does  not  Impose  any 
new  liability  on  the  defendant,  but  simply 
provided  an  additional  security;  and  there- 
fore the  damage  which  the  plaintiff  suffered,, 
if  any,  should  have  been  assessed  In  the^ 
same  manner  as  if  the  sureties  on  the  un- 
dertaking had  been  moved  against  I.  e.  In 
tlie  same  action  in  which  the  injunction  was 
Issued. 

The  motion  made  by  the  plaintiff  In  the 
action  In  which  the  Injunction  was  issued, 
to  have  his  damages  assessed,  was  prema- 
tore.  Before  tbat  motion  could  have  been 
allowed,  there  must  have  been  a  final  de- 
termination of  the  action.  Thompson  v. 
McNalr,  64  N.  C.  448.  There  was  error  lu 
the  ruling  of  tbe  court  below.  Tbe  demur- 
rer ought  to  have  been  sustained.    Error. 

AVBRY,  J.,  did  not  sit 


MOOSE  et  al.  v.  MARKS. 
(Supreme  Court  of  North  Carolina.    April  28^ 
1895.) 
Application  of  Payments. 
Plaintiff  held  two  notes  against  defend- 
ant—one as  executor,  the  other  in  his  own  right, 
as  assignee,  without  defendant's  knowledge:  and 
in  answer  to  hia  request  for  money,  made  on 
the  ground  that  "one  of  the  heirs"  needed  it 
defendant   remitted    a    check.    Htid.    that   the 
same  should  be  applied  on  the  note  held  by  plain- 
tiff as  executor. 

Appeal  from  superior  court  Stanly  county; 
Robinson,  Judge. 

Action  by  J.  H.  Moose  and  others,  execu- 
tors, against  W.  S.  Marks,  on  a  promissory 
note.  From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.     Reversed. 

Brown  &  Jerome,  for  appellant  Mont- 
gomery &  Crowell,  for  appellees. 

FAIROIvOTH,  C.  J.  It  Is  agreed  all  round 
tbat  the  debtor  may  direct  the  application  of 
his  payment  and,  on  his  failure  to  do  so, 
the  creditor  may  make  tbe  application;  and. 
If  he  fails,  then  tbe  law  will  make  It  to  tbe 
debt  with  least  security.  Here  the  plaintiff 
htM  a  note  for  $600,  In  bis  rlf^t  as  executor, 
against  defendant  and  another  for  a  less 
amount  as  assignee,  tn  bis  individual  right 
Tbe  latter  holding,  however,  was  unknown 
to  the  defendant.  The  plaintiff  applies  by 
letter  for  (75,  "as  one  of  the  heirs  is  in  a 
strain,  and  needs  it  very  much."  Tbe  de- 
fendant answers:  "Find  check  for  $57.50. 
*  *  *  I  will  send  yon  some  more  as  soon 
as  I  can  raise  It"— which  was  equivalent  to 
saying,  "I  send  you  this  amount  to  relieve 
tbe  heir  In  distress,"  and.  In  legal  effect. 
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was  a  requ(>st  to  apply  it  on  the  fOOO  note, 
and  good  faith  required  that  It  be  done. 
Jodgment  reversed. 


CLARK  ▼.  HODGB. 

(Supreme  Court  of  North  Carolina.    April  23, 
1885.) 

COMPBTBNOT  OT  WlTSSSS — rHATTBL  HORTSAOX— 
BXIOOTIOH  BT  COHPORATION — VaLIDITT. 

1.  Since  Code,  (  1351,  remoTes  the  disquali- 
fication of  witnessea  interested  in  the  snit,  a 
mortgagee  in  a  chattel  mortgage  is  competent, 
as  a  subscribing  witness,  to  prove  the  execu- 
tion thereof. 

2.  One  claimlnir  under  a  chattel  mortgage 
purporting  to  be  executed  bj  a  corporation,  and 
naving  the  corporate  seal  attached,  is  not  bound 
to  show  that  its  execution  was  authorized. 

3.  It  is  competent  to  show  that  the  seal  af- 
fixed to  a  chattel  mortgage  purporting  to  be 
executed  by  a  corporation  was  not  aSixed  by 
corporate  authority. 

4.  A  chattel  mortgage  recited  that  a  certain 
corporation  was  indebted  to  the  mortgagee,  "for 
which  he  holds  my  note,"  and  to  secure  the  same 
"I  do"  convey  to  him  certain  property  owned 
by  the  corporation;  and  "if  I  fail  to  pay  the 
debt  the  mortRagee  may  sell,  allowing  an  attor- 
ney fee  to  be  charged  to  "me."  The  attestation 
was,  witness  "my"  hand  and  seal,  and  the 
mortgage  was  signed  by  the  president  of  the 
corporation  as  "president,"  with  bis  private 
seal,  and  by  others  who  signed  as  "treasurer" 
and  as  "stocltholder,"  the  (•on>oratp  Real  being 
set  opposite  their  names.  Hdd,  that  the  execu- 
tion was  the  president's  personal  act. 

5.  Since  the  property  described  in  said  mort- 
gage was,  at  the  time  of  the  execution,  tlie 
property  of  the  corporation,  and  in  the  adverse 
possession  of  a  third  person,  the  mortgage  was 
properly  excluded  in  replevin  by  the  mortgagee 
for  said  property. 

Appeal  from  superior  court,  Rutherford 
county;   Boy  kin,  Judge. 

Replevin  by  R.  B.  Clark  against  Joseph 
Hodge.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

The  property  in  suit  was  owned  by  a  cpr- 
poratlon,  and  plaintiff  claimed  the  same  nn- 
der  a  chattel  mortgage,  which  be  offered  in 
evidence.  To  the  Introduction  of  the  paper 
defendant  interposed  the  following  objectlonit, 
to  wit:  (1)  The  paper  writing  was  not  attest- 
ed by  the  secretary  of  the  corporation,  as  re- 
quired by  Acts  1881,  e.  IIS,  p.  101.  (2)  It 
was  not  shown  that  the  parties  who  executed 
the  paper  had  any  authority  from  the  mem- 
bers of  the  corporation  to  make  it.  There 
wari  no  evidence  that  the  corporation  author- 
ized the  execution  of  the  mortgage.  (3)  The 
imper  was  vcrid,  because  the  pretended  mort- 
gagee was  the  sole  subscribing  witness  there- 
to. Ills  attestation  alone  would  not  and  did 
not  sufficiently  prove  the  execution  of  the  pa- 
per so  as  to  authorise  the  clerk  to  order  the 
registration.  (4)  The  corporation  could  not 
make  a  mortgage  or  deed  of  trust .  on  the 
property,  because  at  the  time  the  mortgage 
was  made  It  did  not  have  possession  of  the 


property;  It  (the property)  being  In  possession 
of  defendant  The  court  ruled  the  paper  out, 
and  plaintiff  excepted.  Upon  this  ruling, 
plahitiff  took  a  nonsuit,  and  prayed  an  appeal 

B.  J.  Justice,  for  appellant.    &  Gallert,  tor 
appellee. 


CLARK,  J.  It  was  not  a  sufficient  objee- 
tlon  to  the  Introduction  of  the  mertgage  that 
the  subscribing  witness  thereto,  by  whom  its 
execution  was  proved  whea  admitted  to  pro- 
bate, was  the  mortgagee  therein.  The  Code 
(section  ISiil)  removes  the  dlsqualiflcatloo  at- 
taching formerly  to  witnesses  having  an  In- 
terest The  mortgagee  in  this  case,  not  com- 
ing within  any  of  the  exceptions  (Code,  {  59u; 
Bunn  V.  Todd,  107  N.  C.  268,  11  S.  E.  104»i. 
was  competent  as  subscribing  witness,  to 
prove  the  execution  of  the  mortgage  to  him- 
self; but  such  practice  is  not  commended  nor 
I  to  be  encouraged,  for  the  probate  is  ex  parte, 
without  oppOTtuntty  «for  cross-examination. 
.  Nor  was  it  incumbent  upon  the  party  offer- 
I  Ing  the  mortgage  to  show  that  its  cxecutiuu 
I  was  duly  authorized.  The  common  seal  be- 
I  Ing  affixed,  is  prima  facie  evldenee  that  It 
was  affixed  by  proper  authority.  1  DevL 
I  Deeds,  g  341.  It  was  competent  for  the  op- 
j  poslte  party  to  go  behind  the  seal,  and  show 
i  that  it  was  not  affixed  by  the  legally  exercis- 
ed authority  of  the  comi)any.  Dnke  v. 
Markham,  103  N.  0.  131.  130.  10  S.  B.  1017. 
But  the  instrument,  on  its  face^  Is  not  the 
mortgage  of  the  oorporatiim.  It  recites  that 
the  corporation  (naming  It)  is  Indebted  to  thf 
plaintiff,  "for  which  he  holds  my  note.  *  *  * 
To  secure  the  payment  of  the  same,  I  do  here- 
by convey  to  him  •  •  •  the  following 
articles  of  personal  property,  to  wit,  •  •  • 
now  in  the  Hodge  Hotel,  belonging  to  the 
said  company;  and  If  I  fall  to  pay  said  debt 
by  the  13th  of  April,  1882,  [then  foUows 
power  of  sale,  with  provision  for  allowance  of 
ten  per  cent  to  atterney  for  collection]  cha^ 
glng  said  fee  to  me,  and,  att&e  paying  aald 
debt,  interest,  costs,  and  fee,  the  surplus  to 
be  paid  over  to  said  Clartc  [the  mortga- 
gee]. Witness  my  hand  and  seal,  this  13th 
April,  1882."  To  this  D.  N.  Hitchcock  af- 
fixes his  signature  as  "president"  adding  bis 
private  seaL  Two  others  signed  respec- 
tively "treasurer"  and  "stockhtdder,"  the  Mel 
of  the  corporation  being  aet  oppoalte  to  the 
three  names.  Act  1881,  c.  118  (alnce  re- 
pealed, and  re-enacted  with  some  modifica- 
tion by  Act  1893,  a  85),  is,  like  Code,  I  (B5. 
an  enabling  act  additional  te,  and  not  exda- 
Blve  of,  the  oMnmon-law  mode  of  execotlDS 
deeds.  Bason  v.  Mining  Co.,  80  N.  C.  41T. 
This  Instrument  might  possibly,  therefore,  be 
admitted  as  executed  in  behalf  of  the  oorpon- 
tion,  so  far  as  the  common  seal  and  the  sign- 
ing of  the  officers  are  concerned;  but  from 
the  attestation  clause,  the  body  of  the  deed 
and  the  conveying  words  It  Is  clear  that  ii 
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is  the  conveyance  of  D.  N.  Hitchcock,  and  not 
that  of  the  corporation,  acting  through  hisL 
It  la  the  personal  act  and  deed  of  Its  presU 
dent  Clayton  t.  Cagle,  87  N.  a  300,  1  S.  K. 
C23;  Davidson  v.  Alexander,  84  N.  C.  C21; 
Insurance  Co.  v.  Hicks,  4S  N.  C.  38;  Plem- 
mons  V.  Iniprevement  Co.,  108  N.  0.  614,  13 
S.  E.  188.  It  is  admitted  that  the  property 
embraced  in  the  description  was,  at  the  time 
of  the  execution  of  the  mortgage,  the  proper- 
ty of  the  corporation  (not  of  said  Hitchcock), 
and  was  In  the  adverse  possession  of  the  de- 
fendant The  mortgage  ottered  was  there- 
fore properly  excluded.    No  error. 


STATE  V.  MILLS. 

(Supreme  Court  of  North  Carolina.    April  23, 

1885.) 

BLAHDBK— BVIDKNOB. 

On  trial  tor  slander  of  a  woman,  after 
the  defendant,  as  a  witneaa,  had  admitted  the 
innocence  of  the  prosecutrix,  and  had  undertali- 
en  to  justify  the  words  spoken  on  the  ground 
that  he  had  only  repeated  a  rumor,  without 
wrong  motive,  an  affidavit  made  by  him,  at  a 
prior  term  of  court,  to  secure  a  continiinnce  on 
the  ground  of  the  absence  of  a  witness  bj-  whom 
he  expected  to  prove  the  unchastity  of  the 
prosecutrix,  waa  properly  admitted. 

Appeal  from  superior  court.  Union  county; 
Robinson,  Judge. 

Ued  Mills  was  convicted  of  slander,  and 
appeals.    Affirmed. 

The  Attorney  General,  for  the  State. 

PAIRCLOTH,  C.  J.  The  defendant  was 
Indicted  tot  slandering  an  innocent  woman. 
At  some  term  of  court  before  the  trial  term, 
the  defendant  filed  an  affidavit  for  a  con- 
tinuance because  of  the  absence  of  certain 
witnesses  by  whom  he  expected  to  prove  an 
actual,  sexual  intercourse  of  the  prosecutrix 
with  another  person.  At  the  trial,  after  the 
state  rested  its  case,  the  defendant  caused 
himself  to  be  examined  as  a  witness  In  his 
own  behalf,  when  he  admitted  the  innocence 
and  virtue  of  the  prosecutrix,  and  undertook 
to  inatity  the  words  spoken  by  swearing  that 
he  was  simply  repeating  a  rumor  that  he 
bad  heard,  that  he  meant  no  harm  by  it,  and. 
that  he  had  requested  the  party  to  say  noth- 
ing ationt  it  After  defendant's  evidence  was 
closed,  the  state  offered  the  affidavit  above 
referred  to  for  the  purpose  of  showing  de- 
fendant's animns  in  speaking  the  Words  char- 
geA  in  the  indictment  This  evidence  waa 
objected  to,  but  admitted,  and  the  defendant 
excepted.    Ywdlct  of  guilty. 

The  affidavit  was  competent  evidence. .  The 
plea  of  justification  put  on  the  record  Is  an 
aggravation.  If  the  defendant  either  aban- 
dons the  plea  at  the  trial,  or  fails  to  prove  It 
'Words  written  or  spoken  befwe  or  after 
those  sued  on  are  admissible  to  show  the 
animus  of  the  defendant  also  the  mode  and 
extent  of  their  repetition.    Odger,  Sland.  & 


I  L.  H  178,  272;   Folk.  Starkle,  Sland.  |  680; 
,  Newell,  Defam.  p.  331,  {  31;    Id.  p.  848,  {} 
I  56,  58.     Any  words  q^oken  before  or  after 
action  begun  are  competent  to  show  the  de- 
gree of  malice.    Brlttaln  v.  AUen,  2  Dev.  125; 
James  v.  Clarke^  1  Ired.  387.    No  error. 


STATE  V.  LILLY.* 

(Supreme  Court  of  North  Carolina.    April  23, 
1805.) 

Carktiko  Wiapors— BviDivoa. 

Tn  a  trial  for  carrying  a  pistol  concealed, 
the  evidence  showed  that  it  was  worn  under  an 
overcoat,  but  did  not  show  whether  the  overcoat 
was  open  or  buttoned.  There  was  also  evi- 
dtnce  that  the  pistol  could  "be  seen."  BM, 
that  the  questions  as  to  whether  the  evidence 
was  sufficient  to  rebut  the  presumption  of  con- 
cealment raised  by  statute  (Code,  )  1005)  upon 
proof  that  defendant  has  the  weapon  on  his 
person  off  his  own  premises,  and  as  to  whether 
the  pistol  was  actually  concealed,  were  for  the 
jury. 

Appeal  from  superior  court,  Stanly  county; 
Uobinson,  Judge. 

Joel  Lilly  was  convicted  of  carrying  a  con- 
cealed weapon,  and  appeals.    Reversed. 

Bennett  &  Bennett  for  appellant  The  At- 
torney General,  for  the  State. 

CLARK,  J.  The  statute  raises  a  presump- 
tion that  the  weapon  Is  concealed  upon  proef 
that  the  defendant  has  it  about  his  person  off 
his  own  premises.  Code,  {  1005.  The  de- 
fendant to  rebut  this  presumption,  relies  on 
the  evidence  "that  the  pistol  could  be  seen 
either  when  the  defendant  was  sitting  down 
or  standing  up."  On  the  other  hand,  the  state 
relies  on  the  fact  that  tiie  defendant  had  it 
on  under  his  overcoat  It  does  not  appear 
how  the  overcoat  was  worur  whether  open, 
displaying  the  weapon,  or  partly  buttoned  up. 
It  could  not  have  been  buttoned  up  entirely, 
since  the  weapon  "could  be  seen."  Whether 
the  presumption  of  concealment  was  rebutted, 
whether  the  weapon  was  in  fact  concealed, 
but  a  close  scrutiny  might  have  enabled  one 
to  see  It  or  whether  In  fact  It  was  worn  open- 
ly, the  overcoat  unintentionally  In  certain  po-' 
sitlons,  obstructing  the  view,  was  a  question 
which  should  have  been  left  to  the  jury.  The 
Indictment  is  for  carrying  a  concealed  weap- 
on, not  for  simply  carrying  the  weapon.  State 
V.  Dixon,  114  N.  C.  850,  18  S.  E.  361.  The 
gist  of  the  offense  Is  the  manner  of  carrying 
It  The  Jury  should  have  been  told  that  the 
burden  was  on  the  defendant  to  rebut  the 
presumption  of  concealment  and,  upon  the 
evidence,  whether  that  presumptlan  had  been 
rebutted,  should  have  been  left  to  them  under 
proper  instructions.  Possibly  his  honor's  view 
on  the  facts  was  right  If  he  bad  been  sitting 
as  a  Juror,  but  as  different  conclusions  might 
have  been  drawn  from  the  evidence,  the  ca^e 
should  have  been  left  to  a  Jury.    New  trial. 
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MATfiiS  T.  WfiSTBRN  UXIOX  TEL.  CO.i 
(Supreme  Court  of  Georgia.    Aug.  31,  1894.) 

Telborapb  Companiis  —  Fexaltt  for  Dblit  — 
Stipulation  as  to  Fkehkntixo  Claim 
—Public  Policy. 
The  statute  impoginK  upon  telegraph  com- 
panies a  penalty  for  default  in  the  transmiasion 
or  delirery  of  messages  is  based  upon  public 
policy,  and  has  for  its  object  the  quickening  of 
the  diligence  of  these  companies  in  the  per- 
formance of  their  duties  to  the  public.  With 
this  object  in  view,  it  seeks  to  encourage  both 
the  sender  and  the  sendee  of  messages  to  sue  for 
the  penalty,  by  offering  to  the  one  who  shall 
first  sne  the  whole  amount  of  the  recovery.  For 
a  company  to  protect  itself  against  payment  of 
the  penalty  by  a  contract  with  the  sender,  made 
at  the  time  of  receiTing  from  him  the  message 
to  be  sent,  that  it  will  not  be  liable  unless  a 
claim  for  the  penalty  is  presented  to  It  or  Its 
agents,  in  writing,  within  60  days  after  the  mes- 
sage is  filed  for  transmission,  would  be  con- 
trary to  the  policy  of  the  legislature  in  enacting 
the  statute,  and  all  such  contracts  are  void 
and  of  no  effect.  Simmons,  J.,  dissenting, 
(Syllabus  by  the  Court) 

Error  from  superior  conrt,  Sumter  county; 
W.  H.  Fish,  Judge. 

Action  by  J.  E.  Mathis  against  the  Western 
Union  Telegraph  Company  to  recover  the  stat- 
utory penalty  for  default  In  delivering  a  mes- 
sage. Judgment  for  defendant,  and  plaintiff 
brings  error.    Reversed. 

Hardeman,  Davis  &  Turner,  W.  T.  Lane, 
and  Jas.  Dodson  &  Son,  for  plalntifT  in  error. 
Gustin,  Guerry  &  Hall,  for  defendant  In  er- 
ror. 

LUMPKIN,  J.  Matbis  brought  an  action 
against  the  telegraph  company  for  the  statu- 
tory penalty.  The  blank  upon  which  bis  mes- 
sage was  written  had  printed  upon  It  the  fol- 
lowing stipulation:  "The  company  will  not 
be  liable  for  damages  or  statutory  penalties 
in  any  case  where  the  claim  is  not  presented 
in  writing  within  sixty  days  after  the  mes- 
sage is  filed  with  the  company  for  transmis- 
sion." The  only  question  presented  for  our 
determination  Is  whether  or  not  the  company 
Is  relieved  from  the  penalty  In  a  case  where 
the  claim  for  It  was  not  presented  within  the 
time  prescribed  by  this  stipulation.  The 
court  below  adjudicated  in  favor  of  the  tele- 
graph company  upon  this  question,  and  the 
majority  of  the  court  are  of  the  opinion  that 
this  judgment  wa?  erroneous.  In  Hill  v.  Tele- 
graph Co..  85  Ga.  425,  11  8.  B.  874,  it  was 
held  that  a  stipulation  on  a  blank  upon  which 
a  telegraphic  message  was  written,  to  the  ef- 
fect that  the  company  would  not  be  liable  for 
damages  In  any  case  where  the  claim  was 
not  presented  within  60  days  after  sending 
the  message,  was  a  reasonable  regulation,  and 
therefore  obligatory  upon  the  sender.  But 
in  Telegraph  Co.  v.  Janes,  90  Ga.  254,  16  S. 
E.  83,  it  was  held  that  the  contractual  lim- 
itation of  60  days  for  presenting  a  claim  for 
•lamages  against  a  telegraph  company  did  not 
apply  to  the  statutory  penalty.  To  the  same 
effect  see  Telegraph  Cki.  v.  Cooledge,  86  Ga. 
104.  12  S.  E.  204.    Thus  it  has  been  settled 


that  a  claim  for  damages  and  a  claim  for  the 
penalty  are  separate  and  distinct  things.  In 
none  of  the  cases  above  mentioned,  however, 
was  the  question  presented  in  the  case  at  bar 
made  or  passed  upon.  The  identical  question 
arose  and  was  decided  in  Telegraph  Ca  v. 
Jones,  05  Ind.  228,  in  which  It  was  held  by 
the  supreme  court  of  Indiana  that  a  telegraph 
company  may  lawfully  contract  that  a  claim 
for  a  statutory  penalty  shall  be  made  within 
a  reasonable  time,  and  that,  in  the  absence 
of  special  clrcnmatances,  60  days  is  not  un- 
reasonable. The  Missouri  conrt  of  appeals. 
In  Montgomery  v.  Telegraph  Co.,  60  Mo.  App. 
591,  decided  that  the  terms  "any  claim,"  in 
a  telegraph  message  blank,  included  a  statu- 
tory penalty;  and  in  the  same  caae  It  was 
held  that  a  stipulation  in  such  a  blank  that 
the  company  wonid  not  be  liable  for  damages 
unless  the  claim  therefor  was  made  In  writ- 
ing, and  presented  to  the  company,  within  60 
days  after  receipt  of  the  message,  would  pro- 
tect the  company  from  liability  for  the  statu- 
tory penalty  where  no  claim  had  been  pre-  < 
sented  by  the  plaintiff,  'and  hia  action  was  In- 
stituted more  than  60  days  after  ddlvery  of 
the  message  to  the  company.  We  cannot  fol- 
low these  courts  In  the  conclusions  above  an- 
nounced. Our  statute  imposing  a  penalty  upon 
telegraphic  companies  for  default  in  the  trans- 
mission or  delivery  of  messages  la  based  upon 
public  policy,  the  object  of  which  is  to  quick- 
en the  diligence  of  these  companies  in  the 
performance  of  their  duties  to  the  public. 
This  policy  cannot  be  annulled  or  defeated  by 
mere  regulations  adopted  by  a  telegraph  com- 
pany, or  by  stipulations  printed  upon  its 
blanks  in  pursuance  of  such  regulations.  The 
company  has  no  right  to  require  a  customer 
to  use  a  blank  with  a  stipulation  upon  it  as  to 
penalty,  such  as  that  which  was  printed  on 
the  blank  upon  which  the  message  of  the 
plaintiff  was  written.  The  mere  fact  that  a 
customer  voluntarily  uses  such  a  blank  with- 
out objection  is  of  no  consequence.  As  he 
could  not  be  compelled  to  use  It,  his  so  doing 
is  really  without  consideration,  bo  far  as  he 
Is  concerned,  and  is  not  binding  upon  him. 
Besides,  this  is  not  a  matter  for  contractual 
negotiations  between  the  parties.  In  Tele- 
graph Co.  V.  Taylor,  84  Ga.  408,  11  S.  E  396, 
It  was  said  that  "the  penalty  is  for  the  wrong- 
ful violation  of  a  public  duty,  and  neither  in 
whole  nor  in  part  tor  a  mere  breach  of  con- 
tract"; and  this  conclusion  is  borne  out  by 
the  reasoning  of  Chief  Justice  Bleckley  on 
pages  413,  414,  84  Ga.,  and  page  396,  11  S. 
E.,  and  the  authorities  there  cited.  We  have 
not  the  slightest  Idea  that  In  enacting  the  stat- 
ute now  under  consideration  the  general  as- 
sembly ever  supposed  or  Intended  that  a  tele- 
graph company  would  be  able  to  protect  Itaelf 
against  the  payment  of  a  penalty  In  the  man- 
ner here  attempted.  On  the  contruy,  we 
feel  certain  that  to  allow  this  to  be  done 
would  be  vloUtive  of  the  legislative  policy, 
and,  in  a  large  measure,  would  defeat  the 
purpose  for  which  the  statute  was  passed. 


1  For  dissenting  opinion  of  Simmons,  J.,  see  21  S.  E.  1039. 
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It  traa  HtgveA  that  our  Btatnte  was  adopted 
from  that  of  Indiana,  after  the  decision  in  95 
Ind.  228,  and  consequently  that  the  construc- 
tion of  that  statute  by  the  supreme  court  of 
that  state  should  be  followed  by  this  court 
Our  statute  Is  not  Identical  with  that  of  In- 
diana ;  and  besides  we  Ond,  uiton  examination, 
that  similar  statutes,  varying  more  or  less  in 
terms,  haye  been  passed  in  a  number  of  the 
states  of  this  Union,  from  aeyeral  of  which 
it  might,  with  equal  propriety,  be  said  our 
statute  was  taken.  But  granting,  for  the 
sake  of  the  argument,  that  ours  is  an  adop- 
tion of  the  Indiana  statute,  the  answer  to  the 
above  CMitaitkm  is  that  the  Indiana  case  in 
no  sense  involyed  a  construction  of  the  mean- 
ing of  any  words  or  phrases  used  in  their 
statute.  The  court  was  simply  passing  upon 
a  contract,  or  an  alleged  contract,  of  which 
the  statute  said  nothing,  and  which  was 
urged  as  a  defoise  to  a  case  arising  under 
the  statute.  The  court  was  not  undertaking 
to  Interpret  the  statute  Itself.  We  under- 
stand the  rale  Invoked  to  be  applicable  where 
<Mie  state  adopts  legislatioa  existing  in  an- 
other, the  courts  of  which  have  construed  and 
interpreted  the  meaning  of  language  used  in 
the  statute.  An  Illustration  which  occurs  to 
us  at  the  moment  may  be  found  in  the  case 
of  Steamship  Ck>.  v.  Way,  90  Ga.  74T,  17  S. 
El.  07.  There  'it  aiq;>eared  that  the  term 
"trinkets,"  as  used  in  the  English  carriers' 
act,  from  which  our  act  of  congress  was  bor- 
rowed, had  been  given  by  the  CngUsh  courts 
a  certain  meaning;  and  it  was  held  that.  In 
ad(H>tlng  the  English  statute,  congress  ad- 
Tlsedly  used  the  word  "trinkets"  as  having 
tbe  meaning  which  the  English  courts  had  at- 
tached to  It  On  the  whole,  we  do  not  feel 
under  any  restraint  from  any  source,  to  do 
otherwise  than  follow  our  own  conclusion  up- 
on the  question  at  bar,  which  we  have  delib- 
erately reached  after  a  most  anxious  and 
careCul  conaidwatlon.    Judgment  reversed. 


SIMMONS,  J.,  dissenting. 
1039.1 


[See  21  a  B. 


WALKER  T.  WESTERN  UNION  TEL.  CO. 
(Supreme  Court  of  Georgia.    Oct   22,   1884.) 

TSLBOlUra  COMPAKIBg— StIFULATIOK  AS  TO  FSB 

ssxTiso  Claim  roa  Pbsaltt. 
This   case   is    controlled    by   Mathis    v. 
Telegraph  Co.  <decided  August  SI,  1884)  21  S. 

(Syllabus  by  the  Court) 

Error  from  superior  court.  Ware  county; 
3.  L.  Sweat,  Judge. 

Action  by  J.  L.  Walker  against  tbe  West- 
em  Union  Telegraph  Company  to  recover 
damages  for  failure  to  transmit  and  deliver 
a  telegram  with  due  diligence.  There  was 
a  judgment  of  nonsuit,  and  plaintiff  brings 
errtnr.     Reversed. 

The  following  is  the  official  report: 

Walker  sued  the  telegraph  company  for 
tbe  statutory  penalty  for  failure  to  transmit 


and  deliver  with  due  diligence,  etc.,  a  dis- 
patch sent  to  him  at  Waycross,  Ga.,  on  July 
24,  1883.  A  nonsuit  was  granted  in  tbe  case 
upon  the  gronnd  that  plaintiff  had  failed  to 
prove  that  a  demand  in  writing  for  tbe  pen- 
alty had  been  made  upon  the  defendant 
within  GO  days  after  tbe  original  message 
was  filed  with  the  defendant  for  transmis- 
sion. Plaintiff  excepted.  Upon  the  trial 
there  was  no  evidence  of  such  a  demand, 
nor  of  a  waiver  thereof.  Upon  the  back  of 
the  original  telegram  was  the  statement  that 
defendant  would  not  be  liable  for  damages 
or  statutory  penalty  in  any  case  where  tbe 
claim  was  not  presented  in  writing  60  days 
after  the  message  was  filed  with  tbe  com- 
pany for  transmission;  and  upon  the  tele- 
gram, as  delivered,  was  the  statement  that 
defendant  would  not  bol^  itself  liable  for 
errors  or  delays  In  transmission  or  delivery 
of  nnrq>eated  meaaagee,  where  the  claim  was 
not  presented  In  writing  within  60  days  after 
the  message  was  filed  with  the  company  for 
transmission,  and  that  this  was  an  unrepeat- 
ed  message,  and  was  delivered,  by  request 
of  tbe  sender,  under  said  ctwdltlons. 

W.  M.  Toomer,  for  plaintiff  In  error.    Oro- 
vatt  &  Whitfield,  for  defendant  in  error! 

PER  CURIAM    Judgment  reversed. 


UNITED  UNDERWRITERS'  INS.  CK>.  et  al. 

▼.  POWELL  et  at 

(Supreme  Court  of  Georgia.    Aug.  81,  1804.) 

Appbalaslb  Obdebs— OvEHBauNe  DntoBasas — 

Iksubahcb— FLOATixe  PoLtcT — CosDmov 

AS  TO  Oms  iKBDRAiroa 

1.  The  action  being  against  several  defend- 
ants, and  some  of  them  having  demurred  sever- 
ally to  the  petition,  as  presenting  no  cause  of 
action  against  them,  and  the  court  having  over- 
ruled their  demurrers,  they  were  entitled,  by  vir- 
tue of  the  act  approved  October  16, 1881,  amend- 
ing section  4250  of  the  Code,  to  bring  that  de- 
dmon,  by  a  direct  writ  of  error,  to  this  court 
for  review,  although  the  suit  was  still  pending 
below  as  to  a  defendant  who  did  not  demur. 

2.  A  floating  poUcy  of  insurance,  which 
declares  that  It  does  not  cover  cotton  on  which 
there  Is  any  mora  specifle  Insurance,  doss  not 
embrace  or  apidy  to  any  cotton  whidi  is  spe- 
cifically insured  in  another  company,  and  there- 
fore is  not  subject  to  share  with  the  other  com- 
pany the  burden  of  loss  sustained  by  the  latter 
or  by  the  insnied  in  respect  to  the  cotton  cov- 
ered by  the  more  specific  Insurance;  and  for  this 
reason,  the  company  Issuing  the  floating  policy 
cannot  be  called  upon  to  contribute  to  a  loss 
resulting  from  destmctfon  of  the  cotton  cov- 
ered by  the  more  spedflc  insurance,  although 
the  policy,  touching  the  latts^  contained  a 
clause  declaring  that  "in  case  of  any  other  in- 
surance upon  the  property  hereby  insured, 
whether  made  prior  to  or  subsequent  to  the 
date  of  this  policy,  the  assured  soall  be  enti- 
tled to  recover  of  this  company  no  greater  pro- 

gortion   of   tbe  loss  sustained   than   the   sum 
ereby  insured  bears  to  the  whole  amount  In- 
sured thereon,  whether  by  specific  or  floating 
policies." 
(Syllabus  by  the  Court) 

Error  from  superior  court  CJoweta  county; 
S.  W.  Harris,  Judge. 
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Action  by  T.  N.  Powell  &  Co.  against 
the  United  Underwriters'  Insurance  Company 
and  others.  From  an  order  overruling  de- 
murrers to  the  complaint,  the  United  Undei> 
writers'  Insurance  Company  and  two  of  the 
other  defendants  bring  error.     Reversed. 

Jackson,  Leftwlch  &  Black,  for  plaintiffs 
In  error.  Dorsey,  Brewster  &  Howell,  for 
defendants  in  error. 

SIMMONS,  J.  1.  Powen  &  Co.  filed  their 
petition  against  the  Macon  Fire  Insurance 
Company,  the  Liverpool  &  London  &  Olobe 
Insurance  Company,  the  United  Underwrit- 
ers' Insurance  Company,  and  the  Hartford 
Fire  Insurance  Company.  The  three  com- 
panies last  named,  filed  demurrers  on  similar 
grounds,  which  demurrers  were  overruled,  and 
fo  this  ruling  they  excepted.  The  Macon  Fire 
Insurance  Company  did  not  demur,  and  the  ac- 
tion Is  still  pending  In  the  court  below  against 
It  The  other  companies  sued  out  their  bill 
of  exceptions  to  this  court,  and  when  the  case 
was  called  here  the  defendant  In  error  moved 
to  dismiss  it  on  the  ground  that  the  Judgment 
was  not  final  in  the  court  t>elow,  but  the  case 
was  Btlll  pending  therein.  The  act  approved 
October  16,  1891,  amending  section  4250  of 
the  Code  (1  Acts  1890-81,  p.  82),  adds  to  that 
section  the  words,  "or  final  as  to  some  mate- 
rial party  thereto,"  so  that  the  section,  as 
amended,  reads:  "No  cause  shall  be  carried 
to  the  supreme  court  upon  any  bill  of  excep- 
tions, so  long  as  the  same  is  pending  in  the 
court  below,  unless  the  decision  or  Judgment 
complained  of,  if  It  had  been  rendered  as 
claimed  by  the  plaintiff  In  error,  would  have 
been  a  final  disposition  of  the  case,  or  final  as 
to  some  material  party  thereto,"  etc  If  the 
demurrers  filed  by  the  three  insurance  com- 
panies which  are  now  plaintiffs  in  error  here 
had  been  sustained,  the  Judgment  of  the  court 
below  would  have  been  final  as  to  them;  and, 
under  the  amendment  above  recited,  we  think 
they  had  a  right  to  except  to  the  ruling  of  the 
court  below,  and  bring  the  case  here,  although 
the  suit  was  still  pending  against  one  of  the 
defendants  who  did  not  demur,  and,  by  rea- 
son of  the  decision  complained  of,  against  the 
excepting  defendants  also.  These  plaintiffs 
In  error  were  material  parties  to  the  action, 
as  brought  In  the  court  below;  and,  if  there 
was  no  cause  of  action  set  out  against  them 
In  the  equitable  petition,  It  was  useless  to 
keep  them  In  court  until  the  action  against 
the  fourth  company  had  been  finally  disposed 
of.  This  may  have  been  the  reason  for  the 
passage  of  this  act  of  the  legislature,  but, 
whatever  the  reason  may  have  been.  It  is 
sufliclent  for  ns  to  say  that  the  law  is  thus 
written. 

2.  It  appears  from  the  petition  that  PoweD 
&  Co.  procured  Insurance  upon  certain  cotton 
in  a  particular  warehouse  in  Newnan,  Ga., 
with  five  different  Insurance  companies,  to 
the  amount  of  $2,000  in  each  company.  They 
afterwards  took  out  other  insurance,  to  the 


amount  of  $10,000,  In  what  are  called  "float- 
ing policies,"  with  four  insurance  companies. 
A  fire  occurred,  and  cotton  to  the  amount  of 
$13,000  In  value  was  burned.  Four  of  the  five 
companies  which  had  issued  what  are  called 
"specific  policies"  on  the  cotton  in  the  par- 
ticular  warehouse  paid  up  their  losses,  to  the 
amount  of  $2,000  each;    and  the  companies 
which  had  Issued  the  floating  policies  paid 
the  loss  in  excess  of  $10,000,  to  wit,  $3,000, 
pro  rata  among  themselves.    When  the  fifth 
of  the  companies  which  had  issued  specific 
policies,  to  wit,  the  Macon  Fire  Insurance 
Company,  was  called  upon  to  pay  its  $2,000 
of  specific  Insurance,  It  declined  to  do  so, 
on  the  ground  that  its  policy  contained  a 
clause  declaring,  "In  case  of  any  other  in- 
surance upon  the  property  hereby  insured, 
whether  made  prior  or  subsequent  to  the  date 
of  this  policy,  the  assured  shall  be  entitled  to 
recover  of  this  company  no  greater  proportion 
of  the  loss  sustained  than  the  sum  hereby  In- 
sured  bears  to  the  whole  amount  Insured 
thereon,  whether  by  specific  or  floating  poli- 
cies."  The  Macon  Fire  Insurance  Company 
claimed  that  under  this  clause  of  Its  policy 
It  was  not  liable  for  the  whole  amouift  there- 
of, but  was  only  liable  to  pay  its  proportion 
of  the  total  amount  of  insurance,  counting  the 
floating  and  specific  policies,  and  refused  to 
pay  any  more.    The  petition,  after  alleging 
that  the  Macon  Fire  Insurance  Company  was 
Indebted  to  the  petitioners  the  full  amount  of 
its  policy,  and  praying  Judgment  for  that 
amount  ($2,000,  with  Interest),  contataied  an 
alternative  prayer  that,  if  the  court  should 
hold  that  the  Macon  Company  was  not  lia- 
ble for  the  full  amount  of  its  policy,  the  other 
companies  which  had  lieen  made  defendants, 
and  with  whom  the  petitioners  had  settled 
upon  their  floating  policies,  as  before  men- 
tioned,  be  required  to  pay,  tn  addition   to 
what  they  had  already  paid,  their  part  of 
such  sum  as,  by  a  proper  construction  of  the 
policy   of    the   Macon   Company,    the    court 
might  find  to  be  due  by  said  companies. 

The  policy  of  the  Macon  Fire  Insurance 
Company  recited  that  it  was  "on  cotton,  in 
bales,  •  •  *  contained  in  Smith's  Ware- 
house, situate  in  Newnan,  6a."  The  floating 
policies  recited  that  they  were  "on  cotton,  in 
bales,  *  *  *  In  all  or  any  of  the  stores, 
presses,  warehouses,  sheds,  yards,  railroad 
yards,  and  wharves,  •  •  *  or  while  in 
transit  In,  or  while  on  any  of  the  streets  In, 
."  No  particular  warehouse,  and  no  cot- 
ton stored  In  any  particular  warehouse,  was 
mentioned.  Each  of  the  floating  policies  con- 
tained also  the  following  condition:  "This 
policy  shall  not  apply  to  or  cover  any  cotton 
which  may  at  the  time  of  loss  be  covered.  In 
whole  or  In  part,  by  *  •  •  any  more  spe- 
cific Insurance."  The  policies  containing  this 
condition  do  not,  in  our  ophilon,  embrace  or 
apply  to  any  cotton  specifically  Insured  In  an- 
other company,  and  therefore  are  not  subject 
to  share  with  the  other  company  the  burden 
of  loss  sustained  by  the  latter  or  by  the  Insur- 
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ed  In  respect  to  the  cotton  covered  by  the 
more  specific  Insurance;  and  tor  this  reason 
the  companies  Issuing  the  floating  policies 
cannot  be  called  upon  to  contribute  to  a  loss 
resulting  from  destruction  of  the  cotton  cov- 
ered by  the  more  ^lecific  insurance,  notwith- 
standing the  clause  in  the  Macon  Company's 
policy,  already  quoted,  under  which  that  com- 
pany claimed  exemption  from  liability  for 
anything  more  than  the  proportion  its  in- 
surance lK>re  to  the  whole  Insurance,  counting 
floating  as  well  as  specific  policies.  Accord- 
ing to  their  express  language,  the  floatipg 
policies  do  not  apply  to  or  cover  the  same 
cotton  which  was  insured  by  the  Macon  Fire 
Insurance  Company,  for  the  latter  company 
insured  cotton  in  a  designated  warehouse,  and 
this  la  specific  insurance,— certainly  it  is  more 
specific  tlian  that  of  the  floating  policies. 
Such  being  the  fact,  the  companies  Issuing 
these  policies  have  protected  themselves  by 
tbelr  contract  with  the  insured  against  lla- 
blll^,  whether  by  contribution  or  otherwise, 
for  the  loss  of  any  cotton  which  the  policy  of 
the  Macon  Fire  Insurance  Company  covers. 
Where  the  property  Insured  is  not  the  same, 
there  is  no  common  insurance,  and  (onse- 
qoently  no  contribution.    Judgment  reversed. 


RAHN  V,  HULL. 
(Supreme  Court  of  Georgia.    Ang.  20,  1894.) 

DissoLOTiox  OF  Attachment— DjBCRSTiOH  or- 
Court. 
There  was  no  abuse  of  discretion  in  re- 
fusing to  remove  the  attachment  on  the  petitioa 
of   the  defendant   in  the  attachment  proceed- 
ing. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  £fflngham  coun- 
ty;  R.  Falligant,  Judge. 

Action  by  A.  B.  Hull  against  B.  R.  Rabn 
and  another  on  a  money  claim.  Plaintiff 
sued  out  an  attachment,  and  from  an  order 
overmling  a  motion  to  dissolve  the  attach- 
ment B.  R.  Rabn  brings  error.     AflBrmed. 

The  following  Is  the  official  report: 

On  October  31,  1883,  Hull  sued  out  an  at- 
tachment, alleging  that  E.  R.  Bahn  &  Bro., 
a  Arm  composed  of  £.  R.  Rahn  and  J.  N. 
Itahn,  are  indebted  to  him  $337.45;  that  de- 
fendants were  doing  business  at  Guyton, 
Ga..  until  about  September  29,  1893;  peti- 
tioner was  informed  tliat  J.  N.  Rahn  had  re- 
tired, and  that  E.  R.  Rahn  would  continue 
the  business,  assuming  all  liabilities;  that 
petitioner  has  never  consented  to  release  J. 
K.  Bahn  from  liability  on  the  debt;  that 
about  October  27th,  E.  R.  Rahn,  for  the  pur- 
pose of  avoiding  the  payment  of  his  debts, 
conveyed  bis  stock  of  goods  in  his  store  at 
Gayton  to  J.  L,  Weitman  and  Gnssle  Grlner, 
which  stock  was  liable  for  the  payment  of 
the  debts  of  E.  R.  Rahn;  and  that  G.  R. 
Rabn  conceals  bis  property  liable  for  the 
paynient  of  his  debts  tor  the  purpose  of 
avoiding  the  i>ayment  of  the  same.     Where- 


fore, petitioner  prayed  for  an  attachment 
agnlnst  the  preperty  of  E.  R.  Rahn,  and  for 
such  other  relief  as  he  might  be  entitled  to 
under  a  proceeding  of  this  sort  The  allega- 
tions in  the  petition  for  attachment  were 
verified  by  the  aflSdavIt  of  Hull,  and  the 
Judge  of  the  superior  court  of  an  adjoining 
circuit,— the  Judge  of  the  superior  court  of 
the  county  In  which  the  petition  was  brought 
being  absent  from  the  state, — ^upon  the  pres- 
entation of  the  petition  and  consideration  of 
the  proof  submitted,  ordered  that  the  attach- 
ment issue,  and  issued  an  attachment,  which 
was  levied  npon  all  the  stock  of  goods  at 
Guyton,  "being  the  stock  of  goods  sold  by  E. 
R.  Rahn  to  the  flrm  of  Weitman  &  Griner 

on  October  20,  1893,"  and  on acres  of 

land.  Thereafter  Rahn  petitioned  the  Judge 
of  the  circuit  in  which  the  proceedings  were 
pending  to  have  the  attachment  removed, 
and,  after  a  hearing  had  upon  said  petition, 
it  was  denied,  and  the  attachment  allowed 
to  stand,  to  which  ruling  Rabn  excepted. 
Upon  said  hearing,  Rahn  put  in  evidence  his 
own  aflldavit,  to  the  following  eflCect:  Oc- 
tober 20,  1898,  he  sold  his  entire  stock  of 
goods  to  Weitman  &  Griner.  Before  the  sale 
he  made  an  inventory  of  all  the  goods  he  had 
in  stock,  and  they  amounted  In  value  to 
$317;  that  being  their  full  valne,  and  being 
the  amount  received  from  them  for  the  same. 
On  the  same  day  he  sold  the  goods,  he  rent- 
ed to  them  the  storehouse  in  which  the  goods 
were  located,  and  they  then  and  there  took 
possession  of  the  storehouse  and  goods,  and 
opened  a  mercantile  business  in  the  name 
of  Weitman  &  Griner.  At  tie  time  he  made 
the  sale  he  owed  Hull  $337.45.  He  at  once 
notified  Hull  that  be  had  made  a  sale  of  his 
entire  stock,  and  as  soon  as  he  could  arrange 
to  do  so  be  would  pay  him  the  amount  be 
then  owed  him.  A  few  days  afterwards, 
Hull  called  npon  bim  at  Guyton;  and  tiiey 
had  a  conversatoin  as  to  the  disposition  he 
had  made  of  his  stock,  during  which  he  stat- 
ed to  Hull  that  he  was  involved  in  liability 
upon  the  bond  of  D.  O.  Morgan,  but  at  no 
time  stated  to  Hull  that  he  made  a  sale  of 
bis  goods  to  avoid  liability  on  that  bond, 
nor  to  avoid  any  other  liability.  Deponent 
sold  the  goods  to  Weitman  &  Griner  in  good 
faith,  and  there  was  no  trust  for  himself,  or 
any  person  appointed  by  him.  The  reason 
he  made  the  sale  was  to  pay  a  debt  of  $300 
that  he  then  owed  Miss  Cornelia  Dasher,  and 
In  the  conversation  he  had  with  her  in  refer- 
ence to  the  sale  he  made  the  same  statement. 
Movant  also  produced  the  affidavit  of  Weit- 
man &  Griner,  to  the  following  effect:  On 
October  20,  1893,  they  bought  of  Rahn  the 
stock  of  goods  in  his  store  at  Guyton.  Be- 
fore they  did  so,  Weitman,  with  Rahn,  went 
through  the  stock,  and  made  a  complete  In- 
ventory of  all  the  goods  in  the  store,  and 
they  amounted,  at  cost  price,  to  $317,  which 
deponents  then  and  there  paid,— $17  In  cash, 
and  the  balance  by  giving  Miss  Cornelia 
Dasher  six  promlssoiy  notes,  of  $50  each^xlue 
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every  third  montli  thereafter.  Weltman  In- 
quired of  Rahn  whether  there  waa  any  out- 
«taiidlng  lien  that  could  tx>me  against  the 
goods,  and  Rahn  assured  him  there  was 
none.  The  firm  bought  the  goods  in  good 
faith,  and  without  notice  that  Rahn  owed  a 
dollar;  and,  If  there  was  any  Intention  on 
the  part  of  Rahn  to  defraud  his  creditors,  it 
was  unknown  to  Weltman.  On  the  same 
day,  and  a  different  time,  they  bought  from 
others  a  large  quantity  of  goods,  and  placed 
them  In  the  store  with  the  goods  purchased 
from  Rahn,  and  opened  a  mercantile  busi- 
ness, and  operated  it  until  November  2,  1S9S, 
when  the  attachment  was  levied  upon  their 
entire  stock,  and  their  store  closed,  causing 
large  damage.  Also  the  a£9davlt  of  Miss 
Oomella  Dasher:    Rahn  owed  her  $300  for 

borrowed  money  on  October ,  the  same 

being  for  money  borrowed  from  her  about 

September  ,  1892,  which  amount  was 

then  due.  She  was  advised  and  b^leved 
that  he  was  largely  Indebted,  and  his  prop- 
erty liable  to  be  seized  at  any  time  for  the 
payment  of  his  debts.  She  had  no  security 
for  the  $300,  save  the  naked  promise  of  Rahn 
that  he  would  pay  the  same.  After  being  In- 
formed that  Rahn  was  financially  embar- 
rassed, she  called  upon  him  to  pay  hee  the 
$300.  He  told  her  he  had  no  m<ney,  but 
could  and  would  sell  the  stock  of  goods  that 
he  then  had  In  his  O-uyton  store  to  the  firm 
of  Weltman  &  Grlner,  and  would  make  the 
notes  that  he  got  for  the  stock  payable  to 
her,  for  the  purpose  of  securing  to  her  the 
payment  of  the  $300.  On  October  20,  1888, 
Rahn  did  sdl  to  Weltman  &  Orlner  all  the 
goods  he  had  In  his  stmre,  and  they  then 
save  her  six  promissory  notes,  of  $50  each, 
payable  every  fblrd  month  thereafter;  and 
flbe  accepted  these  notes  as  the  payment  of 
the  $800  then  due  her  by  Rahn,— accepted 
tbem  In  good  faith,  and  not  through  fraud, 
or  collusion  with  Rahn.  Hull  Introduced 
hia  afBdavlt:  On  October  28,  1893,  he  went 
to  Oiiyton  to  see  Rahn  for  the  purpose  of  col- 
lectiag  the  debt  for  which  the  attachment 
was  sued  ont  Rahn  then  stated  to  him  that 
he  was  one  of  the  bondsmen  of  Morgan; 
that  suit  was  about  to  be  brought  against 
Morgan  and  his  bondsmen,  and  that  Rahn 
apprehended  that  a  judgment  would  be  ob- 
tained against  him  as  snch  bondsman,  and 
for  this  reason  had  conveyed  his  stock  of 
goods  in  Ouyton  to  Grlner  &  Weltman  for  a 
stated  consideration  of  $317;  that  only  $17 
had  been  actually  paid,  and  he  had  been 
careful  to  have  the  notes  given  by  them  for 
the  remaining  $300  made  payable  to  the  order 
of  Miss  C!omelia  Dasher,  so  they  could  not  be 
reached.  Deponent  then  stated  to  Rahn  that,  as 
there  was  no  consideration  for  the  notes  pass- 
ing from  the  payee,  deponent  thought  his  cred- 
itors could  reach  them,  and  subject  them  to  the 
payment  of  defendant's  debts,  to  which  defend- 
ant replied  he  could  fix  that  by  buying  some- 
thing from  Miss  Dasher.  Defendant  offered, 
tlten  and    there,   to  have  the  notes  trans- 


ferred to  deponent  as  collateral  ncniftr  for 
the  debt  which  he  owed  deponent;  but  de- 
ponent declined  to  accept  the  offer,  being  con- 
vinced that  the  pretended  sale  to  Weltman 
&  Orlner  conveyed  no  title,  and  learning 
that  Grlner  was  a  mln<Hr.  Rahn  stated  to 
deponent  that  be  then  had  the  notes  for  S300 
in  his  possession;  that  they  were  upstairs. 
Weltman  is  present  before  the  court  now  sit- 
ting, hearing  the  motion  of  Babn  to  remove 
the  attachment 

R.  W.  Sheppard,  for  plaintiff  in  error.  A. 
C.  Wright,  for  defendant  in  error. 

LUMPKIN,  J.  This  was  a  petition  for  the 
removal  of  an  attachment  which  had  issued 
and  been  levied  under  the  law  providing  for 
attaclunents  against  fraudulent  debtors.  No 
qnestion  of  law  Is  involved.  The  sole  ques- 
tion for  oar  determination  is  whether  or  not 
the  circuit  Judge  abased  bis  discretion  in  re- 
fusing to  remove  the  attachment  This  de- 
pends entirely  upon  the  evidence,  a  con- 
densed statement  of  which  appears  in  the 
official  report  An  examination  of  It  will 
show  that  the  condosion  reached  by  the 
Judge  was  folly  warranted.  Judgment  af- 
firmed. 


SAVANNAH,  F.  &  W.  BX.  00.  v.  McCON- 

NELL. 
(Sapreme  Ootin  of  Georgia.    Aof,  20,   1894.) 
Railxoad  Cokpanibs  —  Kn.T,nre  ov  AiriitAU  — 
Rebuttino  Fxesumption  ot  NaoLiOBircs. 
By  two  witnesses,  who  knew  the  facts 
with    absointe   certainty,    the   presumption    of 
negligence  was  fnily  overcome;  and,  apart  from 
the  presamption,  tnere  was  no  proof  whatever 
of   negligence.    ConBeqnenti;^  the   verdict   was 
without  evidence  to  support  it 
(Syllabus  by  the  Court) 

Error  from  superior  court  Ware  county; 
J.  Jo.  Sweat,  Judge; 

Action  by  T.  M.  McConndl  againflt  tiie 
Savannah,  Florida  &  Western  Railway  Com- 
pany for  damages  for  the  killing  of  atock. 
Plaintiff  had  judgment  <uxd  defflDdant  brings 
error.    Revised. 

Brwin,  Da  Bignon  &  Chlsholm  and  Hltoii  A 
My»8,  for  plaintiff  in  error.  Leon  A.  WOaoa 
and  John  C.  McDonald,  for  defendant  In  er- 
ror. 

LUMPKIN,  J.  There  was  a  verdict  against 
the  railway  company  for  damages  resnltlng 
from  the  killing  of  a  horse  and  two  mOlea  I>e- 
longing  to  the  plaintiff.  The  only  eiror  com- 
plained of  In  the  bill  of  exceptions  Is  tlM  over- 
ruling of  the  defendant's  motion  fbr  a  new 
trial,  based  upon  the  grounds  that  the  ver- 
dict was  contrary  to  law,  the  evidence,  and 
the  charge  of  the  court  The  plalntur  de- 
pended for  a  recovery  solely  upon  the  presamp- 
tion of  negligence  which  the  law  raises  asalnsc 
a  railway  company.  That  the  animala  were 
killed  by  the  defendant's  train  was  adinltte<l: 
but  by  the  evidence  of  two  witnesses  for  tbe 
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company,— the  engineer  aqd  the  fireman,— 
who  knew  with  absolute  certainty  the  facta  of 
the  transaction.  It  waa  condnalTdy  shown 
that  the  company  and  its  serrants  in  charge 
of  the  train  were  free  from  all  negligence  in 
the  premises.  So  the  legal  presumption 
against  the  company  waa  fully  overcome.  It 
is  true,  the  plaintlfC  did  introduce  two  wlt- 
neeaea,  who,  according  to  their  testimony,  ex- 
hibited wonderful  and  extraordinary  powers 
of  rislon  in  seeing  through  a  dense  fog  at  or 
about  daylight  in  the  morning.  They  did  not, 
however,  see  the  catastrophe,  and  what  they 
swore  amounted  to  no  proof  of  negligence, 
and  should  not  have  been  allowed  to  overcome 
the  positive  testimony  of  the  engineer  and 
fireman,  the  former  of  whom  appears,  from  the 
report  of  hia  evidence,  to  have  been  an  nor 
usually  straightforward,  candid,  and  honeat 
witness.  We  think  the  verdict  was  unsup- 
ported by  the  evidence,  and  ought  to  have 
been  set  aside.    Judgment  reversed. 


WADB  V.  JOHNSON  et  aL 

(Snpreme  Court  of  Georgia.    Aog.  20,   1894.) 

EUkctmbht— EvrDiiroB — Asvbrsb  Possission— 

TrrLi  to  Suptobt. 

1.  Where  the  plaintiff  in  'cdectment  claimed 
by  a  prescriptive  title,  and  the  defendant  claimed 
through  a  anerilTs  sale,  evidence  that  at  the  time 
the  color  of  titie  In  me  i^alntiff's  lessor  origi- 
nated such  lessor  admittld  that  the  premises 
now  in  dlapnte  belonged  to  the  defendant  in  fl. 
fa.,  and  said  that  he,  the  plaintiff's  lessor,  want- 
ed to  buy  the  other  half  of  the  tract,  was  ad- 
miaaible:  thete  being  other  evidence  showing 
'that  he  in  fact  purchased  only  half  of  the  tract, 
bat  took  a  conveyance  covering  the  whol&  of  It, 
and  also  that  he  afterwards  disclaimed  owner- 
ship of  tiie  premiaes  in  dispute,  and  declared 
that  only  the  other  half  of  the  tract  belonged 
to  him. 

2.  Possession  of  land  under  a  color  of  title, 
however  long  continued,  will  not  ripen  into  a 
prescriptive  titie,  nor  serve  for  tacking  to  make 
oat  the  full  term  of  prescription,  if,  instead  of 
being  attended  witii  a  claim  of  rlriit,  such  right 
be  expressly  disclaimed  pending  ue  possession. 

S.  Can  a  trustee  for  his  present  wife  and  all 
the  dilldren  of  his  fint  wife  to  recover  in  ejectment 
by  virtue  of  a  conveyance  made  to  Um  in  1886, 
vnthont  showing  that  tite  children  were  minors 
when  the  trust  was  created,  and  that  they  had 
not  arrived  at  majoritv  when  tiie  action  was 
brongirt,— qnaere?  And  as  to  the  interest  of  the 
wife,  was  not  the  trust  executed  when  the  deed 
was  made,  there  being  nothing  appointed  for  the 
troatee  to  do  m  her  behalf,— quaere? 
(Syllabus  by  the  Court.) 

Ehror  from  superior  court.  Pierce  county; 
J.  Ik  ST7eat,  Judge. 

Action  of  ejectment  by  Charles  S.  Ton- 
mans  and  Lemuel  Johnson  agalnsif  A.  P. 
Wade.  Judgment  for  plalntUTs,  and  defend- 
ant brings  error.    Reversed. 

S.  W.  Hitch  and  L.  A.  Wllaon,  for  plaintiff 
In  error.  W.  O.  Brantley,  for  defendants  la 
error. 

SIMMONS,  J.  Charles  S.  Xoumans,  aa 
-trustee  for  bis  wife  and  children,  brought  aa 
flu;tion  of  ejectment  against  Wade  for  the  re* 


covery  of  the  north  half  of  lot  No.  2  In  the 
Fourth  district  of  Pierce  county,  containing 
245  acres.  He  commenced  his  chain  of  title 
with  a  deed  from  the  heirs  of  James  Carter 
to  J.  B.  Strickland,  executed  on  the  9th  of 
February,  1867,  conveying  the  whole  of  lot 
No.  2.  He  also  introduced  a  deed  from  S. 
R.  Jenkins,  trustee,  and  Mary  Strickland, 
cestui  que  trust,  to  Lemuel  Johnson,  con- 
veying the  whole  of  lot  No.  2,  containing  490 
acres,  dated  September  28,  1872;  also  a  deed 
executed  August  25, 1886,  from  L«muel  John- 
son to  Charles  S.  Youmans,  which  recited 
that  Lemuel  Johnson,  in  consldeiutlon  of 
$1,200,  granted,  bargained,  sold,  and  con- 
veyed to  Charles  S.  Youmans,  to  be  held  In 
trust  for  hia  wife,  Mary  E.  Youmans,  and  all 
the  children  of  said  Charlea  S.  Youmans  by 
his  first  wlfe^  their  heira  and  assigns,  the 
north  half  of  lot  No.  2  in  the  Fourth  district 
of  Pierce  county,  containing  245  acres,  "to 
hold  the  same  to  the  use,  benefit,  and  be- 
hoof of  the  said  Charles  S.  Youmans,  In 
trust  for  his  wife,  Mai7  E.  Youmans,  her 
heirs,  and  all  the  children  of  the  said  Charlea 
S.  by  hia  first  wife,  their  heirs,  executors, 
administrators,  and  assigns."  There  was 
proof  of  possession  by  Johnson  under  the 
deed  from  Jenkins,  trustee,  and  Iflaiy  Strick- 
land, up  to  the  time  he  sold  to  Youmans, 
trustee.  The  defendant  introduced  an  ex- 
ecution against  Charles  S.  Youmans,  and  a 
sale  thereunder  by  the  sheriff,  of  the  north 
half  of  lot  No.  2,  June  8,  1887,  and  a  deed 
from  the  sheriff  to  Wade  for  the  north  half 
of  the  lot,  and  proof  of  possession  undo'  this 
deed.  As  the  plaintiff  ahowed  no  regular 
chain  of  title  from  the  state  to  him,  the 
risbt  of  recovery  depended  on  hia  color  of 
title  and  seven  yeanT  adverse  possession 
thereunder  by  himself  and  Ills  vendor,  Lem- 
uel Johnson,  under  a  claim  of  right  If 
he  could  show  that  Johnson  had  held  con- 
tinuoua  and  adverse  possession  of  the  north 
half  of  lot  No.  2  for  seven  years  prior  to 
the  sherifl'B  sale,  under  a  claim  of  right, 
he  would  have  been  «itlttod  to  reoovor.  To 
meet  thla  theory  of  the  plaintiff,  the  defend- 
ant offered  to  show  by  Jenkins,  who  made 
the  deed  to  Lemuel  Johnson,  that  at  the 
time  he  aold  to  Johnson  the  latter  said  that 
Youmans  owned  half  of  the  lot,  and  that 
he  wanted  to  buy  the  other  half  from  Mrs. 
Stflckland.  This  evidence  the  court,  on  ob- 
jection of  the  plaintiff,  ruled  out,  and  the 
defendant  assigns  error  on  thla  ruling.  We 
think  the  evidence  was  admissible.  It  would 
have  negatived  to  some  extent  the  theory 
of  the  plaintiff,  and  would  have  indicated 
that,  although  Johnson  obtained  a  deed 
from  Jenkins  covering  the  whole  lot,  he 
knew  at  the  time  that  Youmans  owned  the 
north  half,  and  that  Jenkins,  as  trustee, 
could  only  sell  the  other  half,  and  had  no 
right  to  sell  the  north  half.  If  this  was 
trae,  although  he  went  Into  possession  of  the 
whole  lot,  and  remained  In  possession  for 
seven  years  or  more,  he  did  not  and  could  not 
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have  a  claim  of  right  to  the  north  half. 
The  evidence.  It  admitted,  would  also  have 
corroborated  other  parts  of  the  evidence 
wherein  It  was  shown  that  Johnson  in  fact 
purchased  only  half  of  the  lot,  but  took  a 
conveyance  to  the  whole,  and  that  he  after- 
wards disclaimed  ownership  of  the  north 
half,  and  declared  that  only  the  other  half 
of  the  lot  beloBgeA  to  him. 

2.  If  the  above-recited  facts  are  true,  the 
possession  of  Johnson,  however  long  con- 
tinued, could  not  ripen  into  a  prescriptive 
title.  Knowing  that  Jenkins  bad  no  right 
to  sell  the  north  half,  and  having  disclaim- 
ed title  to  that  half  after  he  obtained  a  deed 
from  Jenkins,  his  possession  cannot  be  count- 
ed by  tacking  it  to  the  possession  of  otben 
la  order  to  make  out  the  seven  years.  Un- 
der the  facts  stated,  he  could  not  have  a 
bona  fide  claim  of  right  to  the  north  half. 

8.  The  deed  being  from  Johnson  to  fon- 
mana  in  trust  for  his  present  wife  and  all 
his  children  by  bis  first  wife,  can  Toumans 
recover  the  trust  estate  without  showing 
that  the  children  were  minors  when  the 
trust  was  created,  and  that  they  bad  not 
arrived  at  majorl^  when  the  action  was 
brought?  So  far  as  the  wife  was  concern- 
ed, was  not  the  trust  executed  when  the 
deed  was  made,  there  being  nothing  ap- 
pointed for  the  trustee  to  do  in  her  behalf? 
If  some  of  the  children  are  still  minors,  of 
course  the  trustee  would  represent  them; 
but  can  he  represent  those  who  have  at- 
tained majority,  and  his  wife,  as  to  whom 
the  trust  seems  to  have  been  executed,  or 
will  they  have  to  be  made  parties  plaintiff  to 
the  action?  On  these  questions  we  express 
no  opinion,  but  leave  them  to  be  determined 
on  the  next  trlaL    Judgment  reversed. 


REYNOLDS  et  al.  v.  PADGETT. 
(Supreme  Court  of  Georgia.    Aug.   20,   1894.) 

ASSDMFSIT  rOB  WsONOVVL   lUtVBT  TO  PbOPIRTT. 

Although  the  owner  of  personal  property 
which  another  wrongfully  takes  and  converts 

permanently  to  Ms  own  use  may  waive  the  tort, 
and  maintain  an  action  ex  contractu  on  account 
for  the  value  of  the  property,  yet  where  such 
property  was  taken  without  leave,  bat  with  no 
intention  to  convert  it  permanently,  and  was 
Injured  by  a  temporary  wrongful  nse,  the  wrong- 
doer holding  it  afterwards  for  the  owner,  and 
with  no  purpose  to  use,  claim,  or  dispose  of  it 
as  his  own,  he  is  Idable  for  the  tort  in  a  proper 
action,  but  is  not  chargeable  with  the  value  of 
the  property  in  a  suit  based  on  account  as  for 
goods  sold  and  delivered. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Appling  county; 
J.  Ij.  Sweat,  Judge. 

Action  by  Reynolds  Bros,  against  E.  P. 
Padgett  on  an  implied  contract.  Defendant 
bad  Judgment,  and  plaintiffs  bring  error. 
Affirmed.  > 

O.  J.  Holton  &  Son,  for  plaintiffs  in  error. 
T.  A.  Parker,  for  defendant  in  error. 


SIMMONS,  J.  .  AU  the  autboriUes  agree  tliat 
one  wlio  takes  and  sells  peraonal  property  l>e- 
longing  to  another  without  the  oonseat  of  the 
owner  is  liable  for  its  value  In  an  action  upon 
an  implied  promise  to  pay  for  the  prop«:ty. 
The  authorities  differ  as  to  whether  such  an 
action  will  lie  where  the  person  taking  the 
property  does  not  sell  it,  but  retains  it  for  hiii 
own  use;  but  the  w^ght  of  authority  seems  to 
be  that  the  actimi  will  lie  where  the  person 
who  takes  the  property  otfiches  himself  or 
makes  a  profit  from  the  property,  either  by 
selling  it,  or  by  retaining  it  and  using  it  him- 
self, with  the  Intention  to  convert  it  per- 
manoiUy.  Pom.  Code  Rem.  {{  567,  569,  and 
notea  The  defendant  in  this  case  did  neither 
of  these  things.  He  found  the  wagon  In  the 
street,  and  hitched  his  horses  to  it,  tor  the 
purpose  of  going  upon  a  fishing  ezcnrsion  for 
one  day;  but,  upon  starting  to  go,  the  tongue 
of  the  wagon  was  broken  by  one  of  the  borses, 
and  be  unhitched  the  horses,  and  left  it  in  the 
street.  It  was  finally  carried  to  his  lot,  and 
left  there,  but  there  is  no  evidence  that  be 
ever  made  any  claim  to  the  wagon  or  any 
further  use  of  it,  nor  was  anything  further 
proven  tending  to  show  that  be  Intended  to 
convnt  it  permanently  to  his  own  us&  On 
the  contrary,  the  indications  are  that  he  was 
holding  It  for  the  use  of  the  owner.  We, 
therefore,  think  the  trial  Judge  was  right  in 
holding  that  an  action  upon  an  Implied  con- 
tract would  not  lie,  tout  that  the  plaintiff  must 
sue  in  tort  for  the  damage  to  hla  property. 
Judgment  affirmed. 


ALLISON  et  al.  v.  JOWERS. 

(Supreme  0>nrt  of  Georgia.    Aug.   20,  1S94.) 

Bill  o»  Exosftioss— Time  of  Sbttuko— Dis- 
missal. 

It  appearing  that  on  the  28th  day  of 
September.  1893,  the  court  directed  a  verdict  in 
favor  of  the  plaintiff  below;  that  the  term  of 
the  superior  court  at  which  this  was  done  was 
finally  adjourned  on  the  3d  day  of  November 
thereafter;  that,  before  such  final  adjournment 
counsel  for  plaintiff  in  error,  on  October  21st. 
tendered  the  presiding  judgt  a  bill  of  exceptions, 
which  the  judge  was  unwilling  to  certify  be- 
cause of  errors  and  inaccuracies  therein:  that 
the  judge  kept  this  bill  of  exceptions  until  No- 
vember 11th,  ahd  then  returned  it  to  the  coun- 
sel, with  a  statement  in  writing  of  his  objec- 
tions to  the  same;  and  that  siibsequently  an- 
other bill  of  exceptions  was  certified  by  the 
judge  on  the  27th  day  of  January,  18&i,  more 
than  60  days  after  the  date  of  the  decision  com- 
plained of,  and  more  than  30  days  (indeed. 
more  than  70  days)  after  the  first  bill  of  excep- 
tions ^M  returned  by  the  judge  to  counsel  for 
Slaintlff  in  error:  and  it  not  appearing  on  what 
ay  this  last  bill  of  exceptions  was  tendered 
to  the  judge, — the  writ  of  error  must  be  dis- 
missed, it  not  having  been  certified  within  the 
time  prescribed  by  law,  and  no  sufficient  reason 
for  the  delay  appearing.  In  the  absence  of 
an  affirmative  statement  that  the  bill  of  ex- 
ceptions was  tendered  to  the  judge  at  a  differ 
ent  time,  the  legal  presumption  is  that  it  wu 
tendered  at  the  time  the  certificate  to  it  bean 
date. 
(Syllabns  by  the  CiouDti) 
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Ehror  from  superior  court,  Wilcox  county; 
C.  C.  Smith,  Judge. 

Action  by  3.  J.  Jowers  against  Allison  & 
Davis.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.     Dismissed. 

E.  H.  Williams  and  J.  H.  Martin,  for  plain- 
tiffs In  error.    B.  D.  Oraham,  for  defendant 

lu  error. 

LUMPKIN,  J.  The  material  facts  appear 
in  the  headncte.  Under  section  4257  of  the 
Code,  which  Is  still  of  force,  notwithstanding 
the  passage  of  the  supreme  court  practice  act 
of  1889,  if  the  Judge  Is  unwilling  to  sign  the 
bill  of  exceptions  as  tendered  to  htm,  be  may, 
in  case  he  does  not  see  fit  to  make  the  need-, 
ful  corrections,  return  the  same,  within  10 
days,  with  his  objections  in  writing.  The  sec- 
tion is  silent  as  to  the  length  of  time  the 
party  to  whom  it  Is  returned,  or  his  attorney, 
will  be  allowed  to  remove  the  judge's  objec- 
tions, and  tender  a  corrected  bill  of  excep- 
tions, but  he  certainly  should  not  be  allowed 
for  this  purpose  (In  the  absence  of  some  good 
reason  fbr  delay)  longer  than  ,%  days.  In 
this  case  more  than  70  days  elapsed  after  the 
first  bin  of  exceptions  was  returned  by  the 
jndge  to  counsel  for  the  plaintiffs  In  error. 
In  arriving  at  this  conclusion,  we  assume  that 
the  bill  of  exceptions  brought  to  this  court 
was  tendered  to  the  judge  on  the  day  it  was 
certified,  there  being  nothing  to  show  It  was 
tendered  at  an  earlier  or  different  time.  No 
reason  whatever  appears,  or  was  suggested, 
for  delaying  so  long,  after  the  judge  bad  de- 
clined to  sign  the  first  blU  of  exceptions,  to 
tender  the  second.  We  have  no  hesitation  in 
deciding  that  the  latter  was  tendered  too  late. 
See  Joseph  t.  Railway  Co.,  92  Ga.  332,  18  S. 
E.  294;  Pusey  v.  Sweat,  92  Ga.  809,  19  a 
E.  816. 

Writ  of  error  dismissed. 


MONTGOMEKX  v.  BAST  TENNESSEE,  V. 

ft  6.  BTt.  CO. 
(Supreme  Court  of  Georgia.  Aug.  20,  1894.) 
Railroad  Companibb— Nboliobitcb  —  Pkozimatb 
Caoss. 
Although  obstructing  the  public  street 
by  leaving  a  freight  train  Btanding  acroBS  it 
for  a  considerable  length  of  time  was  an  unlaw- 
ful act  on  the  pari,  of  the  railway  company,  the 
company  was  not  liable  in  damages  to  one  who, 
in  attempting  to  climb  over  a  flat  car,  which 
formed  a  port  of  the  train,  put  his  foot  in  a  stir- 
nip  attached  to  the  car,  and  accidentally  fell 
to  the  ground,  and,  by  reason  of  his  foot  hang- 
ing in  the  stirmpj  was  seriously  injured.  The 
nnlawfnl  act  of  the  railway  company  was  not 
the  proximate  cause  of  the  injury,  but  the  same 
was  the  result  of  a  pure  accident,  for  which  the 
company  cannot  be  held  responsible. 
(Syllabus  by  the  Court.) 

Error  from  superior  court.  Dodge  county; 
J.  M.  Griggs,  Judge. 

Action  by  J.  O.  Montgomery  against  the 
East  Tennessee,  Virginia  &  Georgia  Railway 
Company  for  personal  injuries.    From  a  judg- 


ment dismissing  the  action,  plaintiff  brings 
error.  Affirmed. 
The  following  is  the  official  report: 
The  declaration  alleges  that  plaintiff  is  a 
physician,  and  dependent  upon  his  profession 
and  practice  of  medicine  for  support  and 
maintenance,  and  that  defendant  has  dam- 
aged him  $10,000,  by  reason  of  the  following 
facts:  On  October  18,  1887,  he  bought  of 
defendant  a  ticlcet  on  its  road  from  the  town 
of  Chauncey,  of  which  town  he  was  a  citizen 
and  resident,  to  the  city  of  Atlanta,  intending 
to  become  a  passenger  on  its  train  due  at 
Cliauncey  about  2  o'clock  a.  m.  Shortly  Iie- 
fore  the  time  for  the  train  to  arrive,  he  went 
to  the  depot  where  defendanfs  trains  cus- 
tomarily stopped  tor  passengers.  The  train 
on  which  he  was  to  become  a  passenger  was 
several  hours  late.  The  night  was  darlc  It 
was  raining,  and  the  depot  was  closed.  De- 
fendant had  failed  to  provide  lights  at  and 
around  the  depot,  so  that  persons  could  see, 
and  protect  themselves  against  injury  in  the 
rabi  and  darkness;  and  defendant  had  stand- 
ing on  Its  side  track,  in  front  of  the  depot, 
one  of  its  freight  trains,  which  extended 
many  hundred  feet  above  and  below  the  de- 
pot, and  completely  blockaded  and  obstructed 
the  public  street  at  the  depot,  and  prevented 
foot  travelers  and  other  passers  from  crossing 
at  the  public  crossing  over  the  railroad  tracks. 
While  waiting  for  the  passenger  train,  plain- 
tiff had  important  business,  and  was  wet  and 
cold,  and  went  to  warm  and  dry  himself, 
when  he  was  called  to  the  other  side  of  the 
railroad  from  where  he  was.  It  was  danger- 
ous to  go  arotmd  either  end  of  the  freight 
train,  which  had  been  standing  tbero  many 
hours,  by  reason  of  the  steep  embankments, 
ditches,  gullies,  holes,  and  precipitous  de- 
clines on  either  side  of  the  railroad  track  at 
either  end  of  the  freight  train.  To  avoid  said 
dangers,  plaintiff,  in  company  with  others, 
some  of  whom  were  employes  and  officers  of 
defendant,  who  thus  had  luiowicdge  of  all  the 
facts  and  circumstances,  in  order  to  go  where 
he  desired,  endeavored  to  cross  the  freight 
train  at  the  place  where  it  blockaded  the 
crossing,  this  being  the  most  advantageous 
crossing  offered,  by  reason  of  said  blockade; 
and  plaintiff  used  all  possible  caro  and  dili- 
gence In  making  said  crossing,  and  was  en- 
tirely free  from  fault,  and  the  accident  result- 
ed from  the  failure  of  defendant  to  exercise 
ordinary  and  reasonable  diligence  to  prevent 
It,  whereby  he  had  his  foot  caught  in  an  iron 
stirrup  suspended  from  a  fiat  car,  and  he  was 
thrown  to  the  ground,  with  his  foot  lianglng 
in  the  stirrup,  and  liis  right  leg  was  broken 
In  three  places,  etc.  Defendant  was  entirely 
to  blame  for  the  accident,  by  stopping  up  the 
crossing,  and  failing  to  provide  means  for 
persons  to  cross  the  track,  by  fallbig  to  have 
lights,  and  by  leaving  the  freight  train  for  so 
loog  a  time  across  the  public  street  in  viola- 
tion of  the  law,  and  thus  forcing  those  pass- 
ing to  go  across  Its  cars;  the  surroundings 
rendering  it  Impossible,  or  at  least  more  dan- 
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geiom  and  hAzardous,  to  attempt  to  surround 
the  blockading  train  than  to  attempt  a  pas- 
sage by  going  over  the  cars.  Then  follow 
allegations  as  to  thedamages  sustained,  which 
need  not  be  stated  here. 

J.  H.  Martin,  for  plaintiff  In  error.  De  Lacy 
&  Bishop,  for  defendant  In  error. 

LUMPKIN,  J.  The  action  of  Montgomery 
against  the  railway  company  was  dismissed 
on  the  ground  that  no  cause  of  action  was 
set  forth  in  the  declaration,  and  the  plaintiff 
excepted.  He  further  excepted  to  the  consid- 
eration by  the  court  of  the  motion  to  dismiss, 
over  his  objection  that  It  was  not  made  ac  the 
appearance  term.  The  contents  of  the  decla- 
ration are  set  forth,  In  substance,  by  the  re- 
porter. It  has  been  repeatedly  ruled  that 
a  motion  to  dismiss  an  action  may  be  made 
and  sustained  at  any  term,  If  the  declaration 
falls  to  set  forth  any  cause  of  action  what- 
ever. Under  the  facts  alleged,  we  hare  no 
dlfBcnlty  In  holding  that  the  court  was  right 
In  dismissing  the  case.  The  obstruction  of 
the  public  street  In  the  mannn:  alleged  was 
undoubtedly  an  unlawful  act  on  the  part  of 
the  company,  but  it  was  not  malum  In  se. 
Neither  was  it  an  act  which  would  reasona- 
bly or  probably  cause  an  injury  to  the  plain- 
tiff in  the  manner  set  forth.  Indeed,  such  a 
consequence  waa  nothing  more  than  a  retnote 
possibility,  and  it  therefore  falls  within  the 
domahi  of  pure  accident,  for  which  the  com- 
pany cannot  be  held  responsible.  Judgment 
affirmed. 


TBIPP  et  al.  t.  PAUSBTT  et  al. 
(Soprem*  Conrt  of  Georgia.    Ang.  20,  1801.) 

BJBCTMBKT— BriDnrOB— iMPROTBtlKNTS  AXD 

Taxbs. 

1.  The  tract  of  land  in  controTersy  being 
one  containinj?  202^  acres,  and  it  affirmatively 
appcarini;  from  the  evidence  that  the  testator 
under  whom  the  plaintiffs  claim  title  waa  in 
actual  poasetMion  of  a  part  of  the  tract  only, 
the  plaintiffs  could  not  recover  on  this  mere  pos- 
sessory title  (no  written  color  in  the  possessor 
l>eing  shown)  any  of  the  tract,  except  such  as 
was  embraced  in  this  possession;  and  inasmuch 
as  the  evidence  failed  to  identify  the  part 
which  was  in  possession,  and  distinguish  it  from 
the  part  which  was  not,  the  verdict  should  have 
been  for  the  defendants. 

2.  As  the  possession  of  the  testator  could 
not  be  aided  by  the  subsequent  appraisement  of 
the  land  as  a  part  of  his  estate,  or  by  any  re- 
turn made  by  the  executor  in  resoect  to  his  own 
deaiinas  with  the  land,  these  dealings  not  having 
been  {ollowed  up  either  by  continuous  posses- 
sion in  himself  as  executor,  or  by  turning  the 
land  over  to  the  tenant  for  life,  or  otherwise 
administering  it  under  the  will,  the  appraise- 
ment and  the  return  and  the  parol  evidence  in 
relation  thereto  were  irrelevant,  and  should 
have  been  excluded  when  offered  in  evidence. 
The  will,  howevc't,  was  relevant  and  admissi- 
ble, although  it  contained  no  description  of  the 
land,  but  disposed  of  the  testator  s  estate  as 
an  entirety. 

3.  One  who  enters  upon  land  under  a  con- 
veyance from  one  not  in  possession,  and,  so  far 
as  appears,  not  having  any  color  of  title,  en- 
ters and  improves  the  premises  at  his  peril.    The 


true  owner  is  under  no  obligation  to  account  to 
him  for  taxes  paid,  or  for  me  cost  of  ImproTe- 
tnents  over  and  above  the  mesne  profits  accmiog 
from  the  land  during  the  period  of  his  occnpatkn. 
(SylUbus  by  the  Court,) 

Error  from  superior  court,  Dodge  county; 
C.  O.  Smitli,  JTodge. 

Action  by  G.  F.  Fausett  and  others  against 
G.  J.  Tripp  and  others  to  recover  land.  Judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror.   Reversed. 

De  Lacy  &  Bishop,  for  plaintiffs  in  error. 
Jordan  &  Watson  and  B.  A.  Smith,  for  de- 
fendants in  error. 

SIMMONS,  3.  This  was  an  action  for  the 
recovery  of  a  tract  of  land  containing  202", 
acres,  to  which  the  plaintiffs  claimed  titl- 
under  the  will  of  John  C.  KawUns.  No  wri: 
ten  title  or  color  of  title  in  the  testator  was 
shown,  but  the  plaintiffs  baaed  their  claim 
upon  his  prior  possession  of  the  land.  Tlie 
testimony  showed  that  he  was  in  actual  pos- 
session of  only  25  or  30  acres  of  the  lot.  To 
entitle  the  plaintiffs  to  recover  the  whole  lot 
it  was  necessary  to  show  either  a  deed  or  oth- 
er written  color  of  title  in  the  testator  cover- 
ing the  whole  lot,  or  tliat  he  had  actual  pos- 
session of  the  whole.  If  they  were  entitled 
to  recover  at  all,  under  the  evidence,  titer 
could  only  recover  the  quantity  of  land  which 
was  actually  in  the  possession  of  the  testator 
at  the  time  of  his  death;  but  inasmacb  as 
they  failed  to  show  what  part  of  the  lot  was 
then  in  his  poasesaion,  and  distlngniab  it  fron 
the  part  which  was  not,  the  verdict  ahoold 
Imve  been  for  the  defendants. 

2.  It  was  error  to  allow  the  plaintiffs  to 
prove  that  the  executor  had  the  whole  lot  ap- 
praised, and  that  he  mode  certain  returns  to 
the  ordinary  concerning  It  The  appraise- 
ment and  returns  could  not  aid  or  enlarge  the 
possession  of  the  testator,  it  not  being  shown 
that  the  executor  followed  up  the  poeaesslcm 
of  the  testator  by  ccmtlnuous  possesaloo  of 
the  land  himself,  or  that  he  turned  it  over  to 
the  tenant  for  life,  o^  otherwise  adminlatereil 
it  under  the  will.  The  will,  however,  waa 
relevant  and  admissible,  although  it  contabi- 
ed  no  description  of  the  land,  but  disposed  of 
the  testator's  estate  as  an  entirety. 

8.  When  the  case  was  annoimced  ready  for 
trial,  the  defendant  Tripp  offered,  in  addition 
to  his  pleas  of  the  general  Issue  and  prescrip- 
tion, an  amendment  in  the  natnre  of  an  equi- 
table plea,  in  which  be  claimed  that  be  hal 
entered  upon  the  land  in  good  faith,  believ- 
ing he  had  a  good  title,  and  placed  -valuable 
Improvements  upon  It,  and  paid  the  taxes,  and 
he  prayed  that,  if  the  title  he  hdd  should 
prove  invalid,  the  amounts  so  paid  out  should 
be  allowed  him.  He  did  not  state  In  the  plea 
from  whom  he  purchased  the  land.  If  he  did 
purchase  it  from  any  one,  nor  whether  tl>e 
vendor  had  any  title  or  colw  of  title.  The 
court  did  not  err  in  striking  this  plea.  One 
who  enters  upon  land  imder  a  conveyance 
from  one  not  in  possession,  and,  so  far  as  ap- 
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pears,  not  having  any  color  of  title,  enters 
and  Improyee  the  premises  at  bis  peril;  and 
the  true  owner  Is  under  no  obligation  to  ac- 
count to  him  for  taxes  paid,  or  for  the  cost 
of  improTement  over  and  above  the  mesne 
profits  accruing  from  the  land  during  the  pe- 
riod of  his  occupation.    Judgment  reversed. 


SOUTHERN  BXP.  00.  v.  BRANCH. 
(SniHreme  Court  of  Georgia.    Aug.  20,  1884.) 
Appkal— QuBSTioxs  or  Fact. 
This  case  involring  nothing  bat  questions 
of  fact,  which  were  solely  for  determination  by 
the  jury,  and  the  jury  having  found  in  favor  of 
the  plaintiff,  and  the  verdict  having  been  ai>- 
proved  by  the  trial  judge,  this  court  cannot  in- 
terfere. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Berrien  county; 
A.  H.  Hansen,  Judge. 

Action  by  W.  Branch  against  the  Southern 
Express  Company  to  recover  money  intrust- 
ed to  defepdant  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

F.  G.  Du  Blgnon  and  D.  H.  Pope,  for  plaln- 
tlfT  in  error.  C.  "W.  Fulwood  and  D.  W. 
Boiintree,  for  defendant  in  error. 

LUMPKIN,  J.  A  package  of  money  was 
sent  by  express  to  the  state  treasurer,  in 
Atlanta,  by  Branch,  the  tax  collector  of  Ir- 
win county.  Branch  testified  that  he  count- 
ed and  delivered  $562.90  to  the  express 
agent  at  Tlfton,  to  be  sent  to  R.  U.  Harde- 
man, tbe  treasurer.  He  stated  positively  he 
delivered  that  identical  amount,  and  Identi- 
fied tbe  express  envelope  Into  which  tbe 
money  was  put  He  further  testified  tliat 
both  be  and  Bowen,  the  company's  agent, 
wrote  their  names  on  the  back  of  the  en- 
velope after  It  was  sealed;  that  Bowen 
counted  the  money  In  bis  presence,  put  It  in 
the  envelope,  sealed  It,  and  stitched  It 
tbrongb  and  through  with  a  thread,  and  put 
wax  and  seal  up(5n  it  In  his  presence;  and 
that  undoubtedly  all  tbe  money  was  sealed 
up  In  tbe  envelope.  This  witness  also  stat- 
ed that  tbe  money,  up  to  $550,  was  in  $100 
and  in  $50  bills;  that  there  was  one  $10 
bill,  and  tbe  balance  In  coin;  and  that.  If 
tbe  ittckage  was  received  In  Atlanta  In  good 
order  at  the  treasurer's  office,  It  was  obliged 
to  contain  the  sum  of  money  already  men- 
tioned, which  be  and  Bowen  had  put  into  it 
Bowen,  the  company's  agent,  corroborated 
tbia  testimony  in  every  particular,  except 
tluit  be  did  not  remember  the  slsc  of  the 
bills.  He  farther  testified  that  he  forward-, 
ed  tbe  package,  in  good  order,  by  the  first 
express,  and  knew  that  all  the  money  was 
in  the  envelope  when  forwarded.  Accords 
ing  to  tbe  testimony  of  R.  U.  Hardeman, 
Speer,  his  clerk,  and  another  witness,  the 
package  was  received  at  tlie  state  treasury 
in  good  order,  but  upon  being  opened,  and  the 
monesr   counted,  it  contained  only  $bl7.9C,— 


a  sbortage  of  $4S.  Branch  sued  tbe  express 
company  for  the  amount  of  the  principal 
and  interest  and  the  costs  of  an  execution 
issued  against  him  by  the  comptroller  gen- 
eral on  account  of  the  sbortage  In  his  ac- 
count as  tax  collector,  occasioned  by  the 
failure  of  the  $45  to  reach  the  treasurer. 
Tbe  jury  found  for  tbe  plaintiff  the  full 
amount  sued  for,  and  the  court  below  over- 
ruled tbe  defendant's  motion  for  a  new  trial, 
on  condition  that  the  plaintiff  would  write 
off  tbe  amount  recovered  for  interest  and 
costs  upon  the  fi.  fa.  This  tbe  plaintiff  did, 
and  tbe  only  question  is  whether  or  not  the 
verdict  in  the  plaintiffs  favor  for  the  $45  is 
contrary  to  law  and  tbe  evidence. 

We  feel  constrained  to  afllrm  the  judg- 
ment We  are  unable  to  account  for  the 
disappearance  of  the  $45.  AH  the  parties 
concerned  In  this  transaction  appear  to  be 
upright  and  honorable  gentlemen,  and  no 
fraud  or  wrong  is  Imputable  to  any  of  them. 
The  case  simply  presents  an  unsolvable 
mjrstery.  Inasmuch,  however,  aa  it  affirma- 
tively appears  that  tbe  plaintiff  did  deliver 
to  the  express  company  $562.96,  and  this 
fact  being  admitted  under  oath  by  the  com- 
pany's own  agent  we  cannot  say  that  the 
jury  were  wrong  In  so  far  as  they  held  tbe 
company  liable  for  the  $45,  or  that  the  court 
erred  In  refusing  to  set  the  verdict  aside 
after  ordering  the  excess  of  that  amount  to 
be  stricken,  and  the  plaintiff  had  complied 
wttb  this  order.    Judgment  affirmed. 


WESTERN  UNION  TBL.  CO.  v.  RYALS. 
(Supreme  Court  of  Georgia.    Aug.  20,  1894.') 
Tbleobaph  Compauibb— Pbsaltt  of  Dblat— Prb- 

FATMEST  OP  CBASSIS. 

A  telegraphic  company  does  not  Inenr  lia- 
bility for  the  statutory  penalty  because  of  de- 
lay in  transmitting  or  delivering  a  message, 
unless  the  delay  occurs  after  actual  payment  or 
tender  of  the  charges.  Where,  by  mutual  agree- 
ment of  the  gender  and  the  company's  agent  or 
operator,  tbe  charges  are  held  open  as  a  debt  to 
be  subsequently  paid  by  the  sender,  or  by  him 
and  a  third  person  jointly,  this  is  neither  actual 
payment  nor  any  substitute  therefor,  with  ref- 
erence to  tbe  penal  element  of  the  statute;  and 
it  makes  no  difference  that  the  message  is  for- 
warded over  the  wire  nomJnally  as  a  prepaid 
mpRsnge. 
(Syllabus  by  tbe  Court) 

Error  from  superior  court,  TdfaIr  county; 
C.  C.  Smith,  Judge. 
Action  by  Mrs.  J.  H.  Ryals  against  the 

Western  Union  Telegraph  Company  to  recov- 
er the  statutory  penalty  for  default  in  deliv- 
ering a  message.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Reversed. 

Oustin,  Guerry  &  Hall,  for  plaintiff  In  er- 
ror. D.  C.  McLennon,  for  defendant  in  er- 
ror. 

LUMPKIN,  J.  This  case  Is  controlled  by 
tbe  ruling  announced  in  the  headuote.  A  tele- 
graph company  is  not  liable  for  tbe  penalty 
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Imposed  by  ibe  act  of  1887  except  in  cues 
where  there  has  been  a  "payment  or  tender 
of  the  usual  charge,  according  to  the  regula- 
tions of  such  company."  This  statute,  being 
penal  in  its  nature,  should  be  strictly  con- 
strued; and  accordingly,  after  careful  consid- 
eration, it  is  our  judgment  that  where,  by 
mutual  agreement  of  the  sender  of  a  message 
and  the  company's  agent  or  operator,  the 
amount  due  for  sending  the  message  is  char- 
ged to  the  account  of  the  sender,  or  of  himself 
and  a  third  person  jointly  (thus  holding  it 
open  as  a  demand  to  be  subsequently  paid), 
tkis  is  not,  within  the  meaning  of  the  statute, 
and  with  reference  to  its  penal  element,  either 
actual  payment  or  a  tender  sf  the  same. 
While  marking  a  message  "Paid"  would,  in 
the  absence  of  proof  to  the  contrary,  raise 
the  presumption  against  the  company  that  It 
was  a  prepaid  message  (as  we  held  in  Coo- 
yers  v.  Cable  Co.,  02  Ga.  619,  19  S.  E.  253), 
yet,  where  it  affirmatively  appears  that  the 
charge  for  the  message  was  not  paid  in  ad- 
vance, forwarding  it  nominally  as  a  prepaid 
message  would  not  make  it  such  in  tact  If 
a  customer  of  the  telegraph  company  chooses 
to  do  business  with  it  on  credit,  he  cannot 
hold  the  company  liable  to  him  for  the  pen- 
alty because  of  delay  in  transmitting  or  deliv- 
ering a  message.  If  he  wishes  the  company 
to  transact  his  business  at  its  peril  with  ref- 
erence to  the  penalty,  be  must  either  pay  in 
cash,  or  make  the  tender  required  by  the 
statute.  Of  course,  if  any  negligent  delay 
occurs,  either  after  actual  payment  or  tender 
of  the  charges,  the  rule  would  be  different 
Judgment  reversed. 


MORGAN  ▼.  PERKINS  et  al. 

(Supreme  Court  of  Georgia.    Aag.  29,   1894.) 

Tbesfass— Rbmotino  Tihber— Cobts — Bill  or 

EiXCEPTIOMS. 

1.  One  who  sold  standing  timber  of  a  cer- 
tain description  upon  a  tract  of  land,  the  pur- 
chaser having  died  before  he  severed  the  timber 
and  removed  it  is  not  concerned  with  the  ques- 
tion whether  persons  authorized  by  the  admin- 
istrator of  the  purchaser  to  cut  and  appropriate 
the  timber  did  so  as  legal  pnrchaserB  from  the 
administrator,  or  only  as  nis  licensees.  Rela- 
tively to  the  vendor  of  the  timber  they  stand 
as  the  administrator  himself  would  have  stood 
had  he,  in  behalf  of  the  estate  which  he  repre- 
sented, done  the  work  in  person  or  by  his  serv- 
ants or  employte. 

2.  Timber,  while  standing  on  land  on  which 
it  grew,  being  realty,  a  written  contract  made  in 
the  spring  of  1885,  by  which  the  owner  of  the 
land  sold  to  another  "all  of  the  saw  timber 
measuring  twelve  inches  and  over  in  diameter 
nt  the  stump  on  lot  of  land  ninety-three  [dis- 
trict and  coun^],  •  •  •  timber  to  be  cut 
off  the  land  by  Deoember  26, 1886,"  passed  UUe 
to  only  so  much  of  the  timber  described  as  was 
cut  before  December  26,  1886,  unless  this  limi- 
tation as  to  time  was  subsequently  waived  by 
•the  seller.  If  it  was  waived  by  expressly  fixing 
another  limit  whether  orally  or  in  writing,  this 
new  limit  took  the  place  of  the  former  one,  but 
there  was  no  right  to  act  after  the  new  limit 
expired.  The  controlling  Question  in  the  present 
rase  is  whether  the  fund  in  controversy  was 
produced  fay  timber  cut  before  the  new  limit 


had  expired  or  not  until  afterwards.  Let  the 
new  trial  as  to  the  ownership  ef  the  fnnil  be 
confined  to  a  determination  of  this  question. 

3.  Where  a  defendant  having  been  sued 
separately  by  two  plaintiffs,  causes  them  to  in- 
terplead, the  losing  party  in  the  interpleader 
may  be  charged  wHh  the  costs  of  the  inter- 
pleader and  of  the  action  l)rought  by  himself, 
but  cannot  be  charged  witit  the  costs  of  the  oth- 
er action,  to  which  he  was  no  party. 

4.  When  the  last  day  for  tendering  a  bill 
of  exceptions  is  Sunday,  the  following  day  is 
superadded  by  Code,  }  4,  par.  8. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Pnlaskt  ooimty; 
W.  H.  Flsb,  Judge. 

Action  of  traspass  by  one  Morgan  against 
J.  0.  Perkins,  administrator,  and  othecs,  for 
cutting  and  removing  timber.  Defendant* 
had  judgment,  and  plaintiff  brings  error. 
Reversed. 

3.  H.  Martin  and  Pate  &  Bright,  for  plain- 
tiff in  error.  W.  L.  Grice,  for  defendants  In 
error. 

SIMMONS,  J.  1.  In  February,  1885,  Mor- 
gan sold  to  Perkins  all  the  saw  tlmb»  meas- 
uring 12  inches  and  over  in  diameter  at  the 
stump  in  lot  of  land  No.  93  in  Pulaski  coun- 
ty, and  a  conveyance  of  the  timber  was  made 
In  writing,  in  which  it  was  stipulated  that 
the  timber  was  to  be  cut  off  the  land  by  De- 
cember 25,  1886.  Perkins  died  before  that 
time,  and  his  administrator  sold  the  timber 
that  had  not  been  cut  to  Thompson  &  Co. 
Morgran,  the  vendor,  is  not  concerned  with 
the  question  whether  Thompson  &  Co.  cut 
and  appropriated  the  timber  as  purchasers  or 
only  as  licensees.  If  they  cut  the  timber 
within  the  time  agreed  upon,  it  was  the  same 
thing  to  Morgan  as  if  the  administrator  had 
cut  it  by  himself  or  his  servanta  If  he  had 
sold  it,  and  recelred  payment  for  It  it  made 
no  difference  to  him  whether  the  administra- 
tor cut  U,  or  whether  Thompson  &  Co.  cut 
It,  if  it  was  cut  in  the  stiptilated  time. 

2.  As  before  stated,  it  was  stipulated  In  the 
writing  conveying  the  timber  that  It  w^ouId 
be  cut  and  removed  by  the  25th  of  DecMu- 
ber,  1886.  Perkins  having  died  prior  to  tbat 
date,  and,  the  timber  not  having  been  cut 
and  removed,  Morgan  entered  into  a  parol 
agreement  with  the  administrator  ezteadlug 
the  time  for  Its  cntdng  and  removaiL  The 
evidence  seems  to  be  conflicting  as  to  the 
length  of  time  the  privilege  was  extended, 
Morgan  insisting  that  it  was  out  and  removed 
after  the  time  had  expired,  and  the  adminis- 
trator of  Perkins  contending  that  it  was  cut 
and  removed  within  that  time,  and  that 
whether  It  was  or  not  It  made  no  difference, 
as  he  had  a  right  to  cut  and  remove  It  after 
the  time  agreed  on  had  expired.  Morgan  con- 
tends that,  the  timber  not  having  been  cut 
within  the  time  agreed  upon,  the  adminlstia- 
tor  forfdted  his  right  to  enter  ui>on  the  land, 
and  cut  and  remove  the  timber,  and  that, 
when  Thompson  &  Co.  did  so,  they  committed 
a  trespass,  and  are  liable  to  him  (Morgan)  in 
damages.    The  courts  In  some  of  the  states 
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have  held  tbat,  where  standing  timber  Is  sold, 
and  a  time  Is  agreed  upon  in  which  It  Is  to 
be  removed,  and  It  la  not  removed  within  the 
time  agreed  upon,  the  purcliaser  does  not  lose 
his  right,  after  the  expiration  of  that  time, 
to  enter  up«n  the  land  and  remove  It.  See 
Holt  V.  Stratton  Mills,  Hi  N.  H.  100;  Irons  v. 
Webb,.  41  N.  J.  Law,  203.  These  ralings  are 
based  upon  the  ground  that  standing  timber 
is  personalty,  and  not  realty.  If  it  is  per- 
booalty,  these  decisions  are  right;  but  this 
court  has  held  that  standing  timber  is  not 
personalty,  but  realty.  Coody  v.  Lumber 
Ck).,  82  Oa.  783.  797,  10  S.  E.  218.  The  tim- 
ber being  realty,  the  purchaser  acquires  by 
the  written  conveyance  an  Interest  In  the 
land,  subject  to  bo  divested  If  be  falls  to  re- 
move the  timber  within  the  time  limited  by 
the  conveyance.  This  Is  a  limitation  upon 
the  estate  granted,  and,  U  the  timber  is  not 
removed  within  the  time  prescribed  In  the 
limitation,  tbe  estate  terminates.  On  this 
subject,  see  Mclntyre  v.  Barnard,  1  Sandf. 
52;  Boisaubln  v.  Reed,  •il  N.  Y.  823;  Pease 
y.  Gibson,  6  Me.  H.  If  the  time  limited  in 
the  conveyance  had  expired,  and  Morgan,  the 
seller,  agreed  orally  or  in  writing  with  the 
administrator  to  extend  the  time,  this  was  a 
waiver  on  the  part  of  Morgan  of  the'  first 
limitation,  and  the  new  limit  agreed  on  be- 
tween him  and  the  administrator  took  the 
place  of  the  former  one  (CJolcord  v.  Carr,  77 
Ga.  105,  3  S.  E.  617;  and.  If  the  administra- 
tor or  his  vendees  cut  and  removed  the  tim- 
b^*  within  tlie  time  fixed  by  the  new  limit, 
they  would  not  be  liable  to  Morgan  for  a 
trespass.  Morgan,  liaving  assented  to  the  ex- 
tension of  the  time,  cannot  complain  of  their 
entering  upon  his  land  and  cutting  and  re- 
moving the  timber.  If,  however,  they  en- 
tered upon  the  land  after  the  new  limit  ex- 
pired, they  would  be  liable  to  him.  This 
seems  to  be  the  controlling  question  left  in 
the  case,  vie.  whethM'  the  fund  In  court  was 
produced  by  timber  cut  before  the  new  limit 
expired,  or  not  until  afterwards.  Let  the 
new  trial  as  to  the  ownership  of  the  fund  be 
confined  to  the  determination  of  this  question. 
3.  4.  Other  questions  In  the  case  are  ruled 
by  tite  heednotes.  JadgmMkt  teversed,  with 
direction. 


MUNNBBLYN   et  al.   t.   AUGUSTA   SAV- 
INGS BANK. 

(Snpreme  Court  of  Georgia.    Aog.  20,  1804.) 

Banks  akd  Bankiho  — Liabilitt  or  Trust  Fdvo 

DBFOaiTKD  AS  SCGB — EtIDBNOS — LlMI- 
TATIOSr  at  AOTIOMS. 

1.  The  actlmi  not  being  by  the  benefidarica 
of  the  tnut  for  a  breach  thereof,  but  by  the 
trustee  lilmaelf  upon  the  alleged  contracts  of 
deposit  (and  the  Joinder  of  them  with  him  aa 
ooplaintiffa  being  of  no  consequence),  there  can 
be  no  recovery  if  the  tmstee  withdrew  the  trust 
money  by  checks  or  otherwise,  although  be  may 
have  done  it  for  his  own  benefit,  with  tiie  knowl- 
eflge  of  the  officers  of  the  bank,  and  although 
the  banic  with  ills  consent,  may  hare  received 


some  of  the  funds  in  payment  of  ithta  owing  to 
it  from  him.  If  the  trustee  misapylled  any  part 
of  the  money,  and  the  iMink  participated  there- 
in, there  would  be  a  canse  or  action  in  l>ehalf 
of  the  l)eDeficiarie8  on  their  eauitabie  title,  but 
there  wonid  be  none  in  behalf  of  the  tmstee 
on  the  ccmtracta  of  deposit  In  so  far,  if  at  alL 
as  the  bank  may  have  appropriated  the  trust 
fund  without  direction  of  tbi>  trustee,  and 
without  any  check  or  draft  upon  it  by  him,  in- 
«diTiduaIiy  or  otherwise,  there  can  be  a  recovery 
in  this  action;  and  the  question  whether  the 
trustee  had  anthority  from  the  bank  to  draw 
upon  hi*  own  credit,  together  with  coliaterals 
deposited  by  him,  and  did  bo  draw,  instead  of 
checking  on  the  trust  fund,  should  liave  been 
submitted  to  the  jury.  In  so  far  as  any  of  the 
fund  or  its  proceeds  went  to  the  benefit  of  the 
trust  estate,  whether  drawn  out  irregnlarly  or 
not,  the  bank  is  not  chargeable  In  this  action  or 
any  other. 

2.  On  the  facts  in  evidence  the  statute  of 
limitations  had  no  application  to  tlie  case. 

3.  The  admissions  of  the  trustee,  he  I>eing 
the  plaintifP  in  the  action,  were  admissible  as 
tending  to  negative  his  ownership  of  the  fnnd 
in  his  capacity  as  trustee.  That  these  admis- 
sions were  contained  in  a  plea  filed  In  another 
case  did  not  render  them  inadmissible. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  BIchmund  conn- 
ty;    H.  C.  Roney,  Judge. 

Action  by  John  D.  Mnnnerlyn,  trustee,  and 
others,  against  the  Augusta  Savings  Bank,  to 
recover  deposits.  Judgment  for  plaintiffs, 
and  defoidant  brings  error.     Reversed. 

Frank  H.  Miller  and  W.  K.  MUler.  for 
plaintiff  In. error.  J.  R.  Lamar,  for  defend- 
ants In  error. 

SIMMONS,  J.  1.  Munnerlyn,  as  trustee  for 
Ills  wife  and  minor  son,  and  the  two  latter 
in  theh-  own  right,  sued  the  Augusta  Savings 
Bank  for  certain  money  alleged  to  have  been 
deposited  with  the  bank  by  Munnerlyn  as 
tmstee.  The  bank  pleaded  payment  to  Mun- 
nerlyn on  divers  checks  drawn  by  him.  The 
action  is  upon  the  contract  of  deposit,  and 
the  theory  of  the  plaintiffs  la  that  the  banlc, 
with  full  knowledge  of  the  trust,  paid  Mun- 
nerijrn  the  money,  knowing  that  he  was  using 
it  for  his  Individual  benefit,  and  not  for  the 
I>eneflt  of  the  trust  estate.  After  a  careful 
consideration  of  the  case,  we  liave  come  to 
the  conclusion  that  If  the  bank  paid  the  mon- 
ey to  Mnnnerlyn,  or  tjpon  his  order,  no  recov- 
ery can  be  had  in  thla  action.  We  think, 
where  a  trustee  makes  a  contract  of  deposit 
with  a  bank,  and  draws  out  the  money  on  bla 
own  checks,  the  law  will  not  allow  him  to  re- 
cover upon  the  contract  Ii)  such  case  there 
Is  no  breach  of  the  contract,  for  the  bank 
complies  with  Its  contract  when  it  pays  out 
tlie  money  upon  his  checica  or  order;  and  this 
is  true,  althoogh  the  ofllcera  of  the  bonk 
knew  that  the  money  was  drawn  out  for  his 
own  use,  and  received  part  of  it  In  payment 
of  an  individual  debt  due  by  him.  If  he 
paid  a  part  of  the  money  to  the  bank  upon 
his  individual  Indebtedness,  with  the  knowl- 
edge of  the  officers  of  the  l>ank  tliat  the  mon- 
ey paid  was  a  part  of  tlie  trust  fund,  the  ben> 
eflciaries  might  recover,  not  upon  the  contract 
of  deposit,  but  upon  the  wrong  and  Injury  ta ' 
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the  trnst  estate  by  the  ini8a]H>ropriatlon  of 
the  trust  fund.  They  could  follow  that  fund 
upon  their  equitable  title.  The  fact  that  they 
are  Joined  with  the  trustee  aa  plaintiffs  In 
tills  action  is  of  no  consequence.  He  Is  the 
real  plaintiff,  seeking  to  recover  upon  a  con- 
tract, which,  if  the  money  was  paid  to  him 
or  his  order,  as  claimed  by  the  defendant, 
was  fully  discharged,  so  far  as  he  is  concern- 
ed. The  cestuls  que  trustent  would  bare  a 
cause  of  action  up<»i  their  equitable  title  for 
any  misapplication  of  the  trust  fund  in  which 
the  bank  participated,  but  there  would  be  no 
cause  of  action  on  the  legal  title  upon  the  con- 
tract of  deposit  Whenever  a  trustee  misap- 
plies the  trust  fund,  and  It  can  be  traced  into 
the  hands  of  third  i>artles,  with  notice  on 
their  part  of  the  misapplication,  the  benefi- 
ciaries of  the  trust  can  sue  for  the  fund,  and 
•i-ecover  it  On  this  subject,  see  Fozton  v. 
Banking  Co.,  and  cases  cited,  44  Law  T.  (N. 
S.)  406.  The  trustee  hi  this  case  hislsUi  that 
the  checks  were  not  drawn  upon  this  fund, 
but  that  he  had  made  arrangements  with  the 
bank  for  a  loan  to  himself  Indlvidnally  of 
$10,000,  and  had  deposited  a  large  amount  of 
collaterals  aa  security  therefor,  and,  althongh 
the  loan  was  never  fully  consummated,  It  was 
undarstood  that  these  checks  should  be  paid 
upon  his  individual  credit  The  court  refus- 
ed to  instruct  the  Jury  upon  this  theory  of  the 
rase.  We  think  the  court  ought  to  have  sub- 
mitted this  theory  to  the  Jury,  and  let  them 
pass  upon  the  question  whether  the  checks 
were  really  drawn  against  the  trust  fund  or 
upon  the  Individual  credit  of  the  trustee.  In 
80  far.  If  at  all,  as  the  bank  may  have  appro- 
priated the  trust  fund  without  directk>n  of 
the  trustee,  and  without  any  check  or  draft 
upon  It  by  him  Individually  or  otherwise, 
there  can  be  a  recovery  in  this  action.  In  so 
far  as  any  of  the  fund  or  Its  proceeds  went 
to  the  benefit  of  the  trust  estate,  whether 
drawn  out  Irregularly  or  not  the  bank  Is  not 
chargeable  In  this  action  or  any  other. 

2,  3.  Otbtf  questions  In  the  case  are  cov- 
ered by,  the  headnotes.    Judgment  reversed. 


JOHNSON  et  al.  v.  MERCANTILE  TRUST 
&  DEPOSIT  CO. 

(Supreme  Court  of  Georgia.  Aug.  81,  1894.) 
Railroad  Bonos— Validitt—Bstoppbl. 
Where  a  railroad  company  Incorporated 
under  the  general  law  procures  the  leeialature 
to  amend  Its  charter  by  ipeciai  legislation,  and 
afterwards,  with  the  knowledge  of  its  stock- 
holders, and  without  any  hinderance  or  attempt- 
ed hindemnce  from  them,  exercises  the  rigfits 
and  powers  ostensibly  conferred  by  such  special 
legislation,  and  contracts  debts  and  obligations, 
whether  In  its  original  name  or  by  a  name 
which  it  has  assumed  and  used  by  reason  of 
ssppoied  lef^slatire  authority  for  changing  its 
name.  It  Is  nevertheless  a  corporation  ae  jnre, 
not  only  with  reference  to  transactions  referable 
to  the  general  law  under  which  it  was  incorpo- 
rated, but  also  aa  to  those  referable  to  the  spe- 
cial legislation,  whether  that  legiriation  be  valid 
or  invalid.    If  It  be  iDvalld,  acts  based  upon  It 


would  be,  at  most  ultra  vires;  but  in  a  court 

of  eqnity  th^  wonld  not  on  that  acconnt  he  of 
less  Dinding  force  npon  the  corporation  and  its 
stockholders,  the  corporation  having  by  the 
negative  permission  and  acquiescence  of  its 
stockholdera  held  itself  oat  as  competent  undor 
color  of  law,  to  perform  these  acts,  and  by  their 
performance  having  procured  credit  and  in- 
duced creditors  to  part  with  thdr  money  on  the 
faith  of  its  contract  to  secure  and  repay  the 
same.  No  Just  application  of  the  doctrine  of 
ultra  vires  will  allow  a  corporation  to  get  value 
recrived  and  then  refuse  to  pay,  whether  the 
refusal  be  at  its  own  instance  or  at  the  instance 
of  its  stockholders,  or  a  portion  of  the  same. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Sumter  county; 
W.   H.   Fish,  Judge. 

Action  by  Johnson  &  Harrold  and  others 
against  the  Mercantile  Trust  &  Deposit  Com- 
pany of  Baltimore,  trustee  Judgment  for 
defendant  and  plaintiffs  bring  error.  Af- 
firmed. 

Bemer  &  Bloodwortb,  H.  D.  D.  Twiggs, 
and  J.  E.  D.  Sbipp,  for  plalntlffB  in  error. 
Bacon  &  Miller,  Guerry  &  Son,  Gustin,  Ouer- 
ry  &  Hall,  and  E.  A.  Hawkins,  for  defend- 
ant in  error. 

SIMMONS,  J.  The  railroad  company  was 
organized  under  the  general  law  which  au- 
thorized railroad  companies  to  obtain  cbar- 
ters.  It  therefore  became  a  valid  and  legal 
corporation.  It  subsequently  applied  to  the 
legislature  for  an  amendment  to  Its  charter, 
Increasing  its  powers  and  changing  its  name. 
This  was  done  with  the  knowledge  of  Its 
stockholders,  and  without  any  objection  on 
their  part  to  the  special  legislation.  After 
the  amendment  it  exercised  the  additional 
rights  and  powers  conferred  upon  it  con- 
tracted debts  and  issued  bonds  in  Its  new 
name.  The  f&ct  that  the  legislature,  by  the 
amendments  above  mentioned,  increased  its 
powers  and  changed  its  name,  did  not  de- 
stroy the  original  charter,  nor  make  two  rail- 
road companies  where  there  Was  one  be- 
fore. It  was  still  a  corporation  de  Jure,  not 
only  in  regard  to  the  powers  it  exercised  un- 
der the  original  charter  granted  under  the 
general  law,  and  the  contracts  it  made  there- 
under, but  also  in  regard  to  the  powers  it 
exercised  and  the  contracts  made  by  reason 
of  the  amendments  granted  by  the  legisla- 
ture. E^en  if  these  amendments  should  be 
held  invalid,  the  acts  done  by  the  corpora- 
tion therennder  would  be  at  most  ultra 
vires.  Where  a  corporation,  with  the  per- 
mission and  acquiescence  of  the  stockhold- 
ers, holds  Itself  out  as  competent  to  con- 
tract and  carry  on  its  business  under  color 
of  law,  and  procures  credit  and  induces  cred- 
itors to  part  with  their  money  on  the  faith 
of  its  contract  to  secure  and  pay  the  same, 
these  contracts  will  be  binding  In  a  court  of 
equity,  not  only  on  the  corporation,  but  on 
the  stockholders.  No  application  of  the  doc- 
trine of  ultra  vires  will  allow  a  corporation 
to  get  value  received  and  then  refuse  to  pay. 
Whether  the  refusal  be  at  its  own  instance 
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or  at  the  Instance  of  Its  stockholders,  or  a 
portion  of  the  same.  These  stockholders 
who  are  now  complaining  stood  by  and  saw 
the  iwTvers  of  this  company  increased  by 
the  legislature  and  its  name  changed,  and 
made  no  objection.  Xhey  knew  for  nearly 
live  years  that  it  was  performing  all  the  acts 
of  a  corporation,  running  its  road,  contract- 
tug  debts,  and  issuing  bonds;  and  now  that 
the  corporation  has  failed  to  pay  the  inter- 
est on  its  bonds,  and  has  been  put  into  the 
bonds  of  a  recelrw,  these  stockholders  come 
forward  and  claim  that  it  was  an  Illegal  cot^ 
poration,  and  that  their  part  of  the  prop- 
erty belonging  to  the  original  corporation  Is 
not  bound  for  these  debta  To  allow  this 
claim  would  be  manifest  injustice,  and  no 
court  of  conscience  should  allow  it.  Judg- 
ment affli-med. 


rENNSYLVANlA  STEEL  CO.  v.  GTBOR- 

OIA  RAILROAD  &  BANKING  CO. 
(Supreme  Court  of  Georgia.     July  23,  1894.) 

Cahkieds— LiE.s  Fon  Fkeiobt— Sals  —  Stoppaob 
IS  Transitu. 
Where  the  name  Tender,  under  a  single 
contract  of  sale,  shipped  by  rail  several  consign- 
Dients  of  goods  to  the  same  vendee,  each  ship- 
mtnt  embracing  several  car  loads,  the  carrier 
had  the  right  to  retain  out  of  any  one  or  more 
of  the  consignments  enongh  of  the  goods  in 
value  to  par  the  charges  for  freight  and  stor- 
age upon  all,  without  respect  to  the  particular 
consignments  out  of  which  the  goods  were  re- 
tained. And  this  right  of  the  carrier  has  the 
same  relation  to  the  riglit  of  stoppage  in  trans- 
itu by  the  vendor  whidi  it  has  to  the  ri^it  of 
the  consignee  to  claim  delivery  of  the  retained 
goods  where  no  stoppage  occurred.  Payment 
of  the  freight  and  storage  must  be  made  before 
the  consignor  can  obtain  poaseaaion  under  the 
right  of  stoppage  in  transitu. 
(Syllabus  by  the  Court) 

Brror  from  dty  court  of  Richmond;  W.  F. 
fire.  Judge 

Action  by  the  Pennsylvania  Ste^  Ciompany. 
for  the  use  of  its  receiver,  against  the 
Georgia  Railroad  &  Banking  Company.  De- 
fendant had  Judgment  on  demurro:  to  the 
declaration,  and  plaintiff  brings  error.  Af- 
firmed. 

The  following  is  the  official  report: 

The  Pennsylyania  Steel  Company,  suing  for 
the  ose  of  the  recelTers  of  said  steel  company, 
brought  suit  against  the  railroad  company 
In  trover,  setting  out  substantially  the  follow* 
iug  facts:  In  February,  1883,  the  steel  com- 
pany, in  Philaddphia,  Pa.,  by  means  of  fraud- 
ulent representations  of  one  Wheless,  sold  to 
the  Richmond  County  Beit-Line  Railway  Com- 
pany a  number  of  tons  of  rails,  with  spikes, 
bolts,  and  switches  to  go  therewith.  These 
rails  were  shipped,  consigned  to  said  Beit- 
Line  Railway  (kvmiwny,  at  Augusta,  Ga.,  be- 
ing shipped  in  carload  lots  at  different  dates, 
and  came  into  possession  of  defendant,  at  At- 
lanta, (3a.,  as  one  of  the  connecting  lines  of 
carriers  from  Pennsylvania,  and  were  trans- 
fiorted  by  it  from  Atlanta  to  Augusta.  For 
each  shipment  of  rails  the  Pennsylvania  Rail- 
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road  issued  one  bill  of  lading,  and  the  defend* 
ant  received  the  cars  under  said  bill  of  lading 
and  one  waybill.  On  March  4,  1893,  defend- 
ant received  9  cars,  delivered  7,  and  retained 
2,  on  which  it  claims  freight  and  demmTage. 
$980.00;  March  7th,  it  received  10  cars,  de- 
livered 8,  and  retained  2,  on  which  it 
claims  freight  and  demurrage,  $1,017.89;  on 
March  8th,  it  received  5  cars,  delivered  4, 
and  retained  1,  on  which  it  claims  freight  and 
demurrage,  $436.45;  and,  on  March  17th,  it 
received  2  cars,  delivered  1,  and  retained  1, 
on  which  It  claims  freight  and  demurrage, 
$180.25.  After  discovering  the  fraud  by 
which  the  credit  was  obtained,  and  learning 
of  the  Insolvency  of  the  Beit-Line  Ballway 
Company,  the  steel  company,  on  June  9, 1893, 
served  notice  of  stoppage  in  traoBita  on  the 
defendant  for  the  six  cars  held  by  it  under  its 
claim  of  lien  for  freight;  tendering  to  it  $1,- 
021.14,  being  the  full  amount  of  all  charges  ou 
the  spedflc  cars  stopped.  Defendant  refuses! 
to  deliver  the  six  cars  unless  the  steel  com- 
pany would  also  pay  it  $1,981.88,  being  the 
amount  due  it  for  freight  and  demurrage  on 
cars  of  Iron  previously  dellvoed  to  the  con- 
signee; defendant  claiming  that  Its  lien  for 
freight  and  charges  on  the  cars  delivered, 
as  well  as  those  undelivered,  was  superior 
to  plalntUTs  right  of  stoppage  in  transitu. 
The  value  of  the  iron  stopped  being  about 
$3,U00,  and  the  entire  amount  of  freight 
and  charges  claimed  by  defendant  on  cars 
delivered  and  undelivered  being  $3,003,  de- 
fendant refused  to  deliver  possession,  plain- 
tiff having  refused  to  make  any  further 
tender  than  the  $1,021.14.  Plaintiff  claims 
that  no  title  passed  to  any  of  the  property,  be- 
cause of  the  fraud  in  obtaining  the  credit, 
but,  even  If  title  did  pass,  that  it  exercised 
Its  right  of  stoppage  In  transitu  upon  learn- 
ing of  the  purchaser's  Insolvency,  and  that 
while  the  carrier's  claim  on  the  cars  stopped 
might  be  good,  as  against  the  consignee,  for 
freight  due  both  on  cars  delivered  and  uu- 
drilvered,  its  claim  was  inferior  to  plaintiff's 
claim,  00  far  as  freight  was  demanded  on 
cars  delivered.  Plaintiff  further  claimed  that 
each  car  contained  a  different  number  of  tons 
of  rails,  and  that  the  waybill  showed  the 
weight  and  numb^  of  terns  on  miit  car,  and 
that  the  amount  of  freight  due  on  each  car 
was  readily  ascertainable;  therefore,  that 
each  car,  so  far  as  plaintiff's  rights  were  con- 
cerned, constituted  a  separate  consignment, 
and  that  In  delivering  the  freight  to  the  oon- 
siguee,  defendant  departed  from  Its  general 
custom,  which  was  to  require  cash  before  de- 
livering freight,  but  upon  refusal  of  the  gen- 
eral freight  agent  to  deUver  without  payment 
of  freight  the  consignee  arranged  with  some 
superior  officer  of  the  company,  and  thereup- 
on obtained  the  cars  delivered  without  pay- 
ment of  freight  Defendant  demurred  upon 
the  ground  that  its  lien  for  freight  on  the 
cars  delivered  was  superior  to  plaintiff's  right 
of  stoppage  in  transitn;  and,  the  plaintiff  hav- 
ing refused  to  tender  freight  and  charges  on 
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cnra  delivered,  defendant  declined  to  deliver 
tlie  six  cars  upon  tender  only  of  freight  and 
charges  on  cars  stopped.  The  court  sustained 
the  demurrer,  and. ordered  that  the  declara- 
tion be  dismissed,  unless  plaintiff  tendered  to 
defoidant  tbe  amount  of  freight  and  charges 
on  cars  delivered  as  well  as  those  undeliver- 
ed, it  appearing  from  the  pleading  that  the 
valne  of  those  undelivered  was  not  equal  to 
the  freight  and  charges  claimed  by  defendant. 
This  plaintiff  having  refused  to  do,  the  dec- 
laration was  dismissed.  PlaintiS  excepted, 
alleging  that  the  court  erred  (1)  in  holding 
that  defendant's  lien  for  freight  on  the  cars 
delivered  was  superior  to  plaintiff's  right  of 
stoppage  in  transitu;  (2)  In  holding  that  It 
was  necessary  for  plaintiff  to  tender  defend- 
ant the  full  amount  of  freight  and  charges 
on  all  the  cars  before  it  was  entitled  to  re- 
ceive the  six  cars  stopped;  (3)  in  refusing  to 
hold  that  each  car  constituted  a  separate  con- 
signment; (4)  in  refusing  to  hold  that  de- 
fendant's lien  was  lost  on  cars  nnconditiobally 
delivered,  as  against  plaintiff's  right  of  stop- 
page; (5)  in  sustaining  the  demurrer  and  dis- 
missing the  declaration. 

J.  8.  &  W.  T.  Davidson,  for  plaintiff  in  er- 
ror. J.  B.  Cumming  and  Bryan  Gumming, 
for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 


BALDWIN  «t  al.  v.  McCARTHERN  et  al. 
(Supreme  Court  of  Georgia.     July  23,  1S94.) 

AOBIOULTUBAL  LiBS— AB8I0NMBNT  BT  LiANDLOBO 
— RiOBTS  or  ASSIONBB. 

Where  a  landlord's  lien  for  supplies  la 
actually  created  by  special  contract  in  writing, 
executed  by  the  tenant  before  any  supplies  are 
furnished  by  a  third  person,  Bupplies  thereafter 
furnished  by  the  latter  to  the  tenant  on  the  ten- 
ant's credit,  in  consequence  of  a  parol  agree- 
ment with  the  landlord  that  he  will  assign  the 
existing  lien,  come  under  the  security  of  the 
lien,  although  the  written  assignment  be  not  ac- 
tually executed  until  after  the  greater  part  of 
the  supplies  hare  been  furnished  by  the  assignee. 

(Syllabus  by  the  Court.) 

Error  from  superior  coqrt,  Burke  county; 
H.  C.  Roney,  Judge. 

Action  by  Baldwin  &  Oo.  against  one  Ger- 
man. There  was  Judgment  for  plaintiffs,  and 
the  sale  of  defendant's  property  under  execu- 
tion thereof.  McCarthem,  McElmurray  & 
Banks  intervened,  claiming  the  fund.  From 
the  judgment  rendered,  plaintiffs  bring  er- 
ror.   Affirmed. 

The  following  is  the  official  report: 

The  sheriff  of  Burke  county  having  in  his 
hands  for  distribution  $136.81,  raised  from  a 
sale  under  levy  of  a  common-law  fl.  fa.  in 
favor  of  Baldwin  &  Ca  against  German, 
Baldwin  &  Co.  and  McCarthem,  McElmurray 
&  Banks  were  the  contesting  creditors  claim- 
ing the  fund.  The  matter  was  left  to  the 
decision  of  the  judge  below  upon  an  agreed 


statement  of  facts,  which  was  In  brief:  Tbe 
fl.  fa.  In  favor  of  Baldwin  &  Co.  was  issued 
prior  to  18S9,  and  was  for  a  larger  amount 
than  the  funds  in  band.  Said  funds  were 
the  proceeds  of  a  crop  raised  by  German  dur- 
ing 1889  on  lands  rented  by  him  from  6.  B. 
Banks.  McCarthem,  McElmurray  A  Banks 
claimed  the  funds  under  a  lien  fl.  fa.  against 
German,  regularly  forecloaed,  and  issued  in 
the  fall  of  1889,  before  the  sale  of  tbe  prop- 
erty, large  enough  to  take  the  funds.  The 
writing  upon  which  the  lien  fl.  fa.  was  found- 
ed was  from  German,  tenant,  to  Banks,  land- 
lord, was  dated  April  6,  1889,  was  to  secure 
Banks  for  making  advances,  gave  to  Banks 
and  his  assigns  full  lien  on  the  entire  crop 
of  German  on  the  land  whereon  he  farmed 
during  1889,  and  contained  an  agreement 
that  the  landlord's  lien  should  be  transfer 
able,  so  as  to  vest  the  power  to  collect  tbe 
same  in  the  transferee  as  fully  as  tbe  landlord 
could.  On  August  6, 1889,  Banks  transferred. 
In  writing,  this  agreement  to  McCarthem, 
McElmurray  &  Banks,  in  consideration  that 
the  latter  would  furnish  the  articles  agreed 
to  be  furnished  by  Banks  to  German,  "with 
full  power  to  foreclose  and  enforce  collection 
of  the  same  as  I  might  do."  The  supplies 
furnished  German  daring  1889  by  McCarth- 
em, McElmurray  &  Banks  were  charged  on 
their  books  to  German.  The  amount  ad- 
vanced up  to  August  6,  1889,  was  $144.3!<, 
and  after  August  6,  1889,  was  $8.85.  Tbe 
crops  of  German  had  not  matured  August 
6,  1889.  McCarthem,  McElmurray  &  Banks 
had  no  security  for  tbe  supplies  famished 
German  for  1889,  except  said  transferred 
landlord's  Uen.  Said  account  of  McCartheni. 
McElmurray  &  Banks  was  for  guano,  sup- 
plies, and  provisions  furnished  by  them  to 
German  during  1889,  to  make  said  crop,  and 
were  furnished  with  the  distinct  understand- 
ing  betw^n  that  firm,  German,  and  G.  B. 
Banks,  had  before  any  supplies  were  ad- 
vanced, that  German  was  to  give  the  written 
landlord's  lien  to  Banks,  and  Banks  was  to 
transfer  the  same  to  tbe  firm,  as  security  for 
the  advances.  Banks  was  a  member  of  tbe 
firm.  (Baldwin  &  Co.  objected  to  the  compe- 
tency of  tbe  above  evidence  about  the  tm- 
derstandlng  between  the  parties,  but  what 
objection  was  made  at  tbe  time  the  evidence 
was  admitted  does  not  appear.)  The  jnd^e 
held  that  the  landlord  had  a  Uen,  and  that 
It  could  be  foreclosed  In  the  hands  of  the 
transferee  in  the  same  manner  as  if  the  land- 
lord had  himself  furnished  the  supplies,  and 
ordered  that  the  funds  be  paid  over  to  Mc- 
Carthem, McElmurray  &  Banks.  Baldwin  & 
Co.  excepted,  alleging  that  the  court  erred 
in  not  awarding  the  funds  to  them.  Also, 
because  the  court  held  that  the  lien  could  be 
foreclosed  in  the  hands  of  the  transferee  in 
the  same  manner  as  if  the  landlord  had  fur- 
nished tbe  supplies,— tbe  error  being  that  un- 
der the  evidence  no  snpplles  had  been  fur- 
nished by  tbe  landlord  before  tbe  transfer, 
and  tbe  transferees  could  only  foreclose  for 
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supplies  fumfshed  after  the  transfer.  Fur- 
ther, because  the  court  did  not  exclude  and 
rule  out  from  the  agreed  Btatement  of  facts 
the  statement  as  to  the  understanding  be- 
tween McCarthem,  McElmurray  &  Banks, 
German,  and  Banks,— the  error  being  that 
said  evidence  was  Inadmissible  to  confer  any 
right  on,  or  create  any  lien  in  favor  of,  the 
transferees,  or  to  entitle  thaai  to  foreclose 
the  lien  for  advances  made  by  them  before 
the  transfer  of  the  lien;  and  the  error  fur- 
ther being  that  said  agreement  was  not  in 
writing,  and  such  an  agreement  could  be 
valid  only  when  signed  by  the  parties. 

R.  O.  Lovett  and  J.  R.  Lamar,  for  plalntifTs 
in  error.  B.  H.  Callaway,  for  defendants  in 
error. 

PSR  CURIAM.    Judgment  affirmed. 


H0BB8  V.  GROSS. 

(Supreme  Court  of  Georgia.     July  23,  1894.) 

Sale— Aonos  vmi  Fxios — Contiuot. 

An  action  on  account  for  goods  lold  is  not 
supported  by  evidence  that  the  defendant  did 
not  want  the  plaintiff's  goods,  but  agreed  thaL 
if  be  would  sell  them  to  some  one  else,  he  would 
pay  the  difference  between  a  certain  amount 
and  the  price  they  brought,  and  that  the  plain- 
tiff afterwards  sold  them  to  a  third  person  at  a 
prico  whicb  left  a  certain  balance  chargeable  to 
the  defendant,  according  to  the  terms  of  his 
agreement. 

(Syllabus  by  the  0>urt) 

Brror  from  superior  court,  McDuffle  coun- 
ty;   H.  C.  Boney,  Judge. 

Action  b7  B.  M.  Gross,  assignee,  against  F. 
M.  H«>bbs  for  the  price  of  goods  sold.  There 
was  judgment  for  plalntUT,  and  defendant 
brings  error.    Reversed. 

Tlie  following  Is  the  official  report: 

Gross,  as  assignee  of  the  McDuffle  County 
TSxchange,  sued  Hobbs  in  a  magistrate's  court 
upon  an  account  "to  one  lot  of  goods  $60," 
credit  "by  cash  from  H.  F.  &  W.  A.  Norris, 
$16.66,"  leaving  $33.34,  for  which,  with  inter- 
est, the  suit  was  brought.  The  Jury  In  the 
magistrate's  court  found  for  the  plaintiff  for 
the  amount  sued  for.  Defendant  took  the 
case  by  certiorari  to  the  superior  coiurt,  al- 
leging that  the  verdict  was  contraiy  to  law, 
to  the  evidence,  without  evidence  to  support 
it,  and  that  there  was  no  evidence  whatever 
showing  any  consideration  for  the  contract; 
also  alleging  certain  errors  as  to  the  admis- 
sion of  evidence  and  refusal  to  admit  evi- 
dence. The  certiorari  was  overruled,  to  which 
ruling  Hobbs  excited,  alleging  that  the 
conrt  erred,  because  the  verdict  was  contrary 
to  law,  evidence,  etc.;  because  of  errors  as 
to  evidence  alleged  in  the  petition  for  certio- 
rari; because  the  evidence  does  not  show  a 
sale  of  any  goods  to  Hobba  by  Gross  as  sued 
for,  tbere  being  no  Identification  of  the  goods 
claimed  to  bave  been  sold,  nor  any  agree- 


ment to  dispense  with  it;  and  because  the 
court  erred  In  holding  that  the  verdict  was 
not  contrary  to  law,  because  the  contract  as 
set  up  was  within  the  statute  of  frauds,  It 
being  a  claim  for  failure  to  take  $50  worth 
of  goods,  and  the  agreouent  not  in  writ- 
ing. Upon  the  trial  in  the  magistrate's  oourt. 
Gross  testified:  "When  the  McDuffle  Ex- 
change made  an  assignment  to  me,  it  owed 
two  notes,  one  held  by  the  Bank  of  Thomp- 
son and  the  other  by  Hickman.  These  notes 
were  assigned  by  twenty-five  stockholders  of 
the  exchange,  who  were  liable  for  their  pay- 
ment, and  indorsed  to  these  parties.  We  were 
anxious  to  bave  the  assets  pay  these  debts, 
and  when  I  saw  It  was  doubtful,  and  there 
was  difficulty  In  disposing  of  the  goods  ex- 
cept at  a  sacrifice,  I  called  a  meeting  of  the 
parties  who  signed  these  notes,  made  a  state- 
ment of  the  facts  to  them,  and  asked  them  to 
each  take  $00  worth  of  the  goods  at  cost 
price,  so  as  to  enable  me  to  pay  the  note. 
Those  present  agreed  to  do  so.  Several  took 
goods  who  were  not  at  the  meeting.  Hobbs 
was  not  there.  I  saw  blm  afterwards.  Just 
before  the  March  term  of  the  superior  court. 
In  the  store,  and  asked  him  to  enter  Into  the 
scheme.  He  told  me  he  did  not  want  any 
goods,  but  for  me  to  sell  the  goods,  and  be 
would  make  up  what  they  lacked  of  bringing 
$50.  I  sold  the  goods  to  H.  F.  &  W.  A.  Nor- 
ris for  83^  Iter  cent  of  their  cost.  I  saw 
Hobbs  afterwards,  and  told  blm  I  had  sold 
the  goods  as  above,  and  he  owed  me  $33.34. 
He  asked  me  when  I  wanted  the  money,  and 
asked  me  to  wait  till  fall,  and  he  would  then 
pay  it  I  saw  him  again  In  the  fUl,  and  ask- 
ed him  for  the  money.  He  said  be  had  not 
sold  cotton,  but  as  soon  as  he  did  he  would 
pay  it.  He  finally  refused  to  pay  It  Seven- 
teen of  the  twenty-five  men  on  the  notes 
agreed  to  take  the  goods.  I  said  nothing  to 
the  other  ^bt,  because  I  did  not  think  them 
finandally  responsible.  All  who  agreed,  ex- 
cept Hobbs,  took  the  goodsr-some  more  and 
some  a  little  less  than  $50  worth.  The  note 
the  bank  held  has  been  paid.  I  don't  know 
how  much  is  due  on  the  Hickman  note.  It 
was  for  $2,000.  There  have  been  several 
credits  on  it  I  don't  think  there  Is  a  thou- 
sand dollars  now  due  on  It  The  exchange 
assigned  about  the  first  of  February,  1892. 
Ttiere  was  about  $1,600  worth  of  stock  at  the 
time  of  assignment  I  commenced  selling  the 
stock  at  cost,  and  closed  it  out  as  fast  as 
possible.  Don't  know  how  much  the  sales 
amounted  to.  After  I  had  been  selling  about 
thirty  days,  I  called  a  meeting.  Sixteen  men 
then  took  $50  worth  of  goods,  on  an  average, 
some  taking,  I  think,  as  low  as  $41  or  $42 
worth.  I  have  never  asked  any  of  those  who 
did  not  take  $50  worth  to  pay  the  difference. 
Defendant  Is  the  only  man  I  bave  sued. 
After  the  sixteen  men  got  their  goods,  I  put 
op  the  balance  of  the  stock,  and  stdd  It  at 
auction  to  H  F.  &  W.  A.  Norris  for  33%  per 
cent  of  the  cost.  I  never  set  aside  any  par- 
ticular goods  for  defendant   I  sold  the  whole 
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baslneaa  at  aitction;  and  charged  him  with 
the  difference  between  what  I  got  and  the 
cost"  The  following  teBtlmony  of  the  wit- 
ness was  admitted  oTer  objection  of  defend- 
ant, the  objection  being  that  what  other  par- 
ties did  ought  not  to  affect  defendant,  and 
that  the  testimony  was  Irrelevant;  and  as  to 
the  admission  of  this  evidence  error  was  as- 
signed In  dismissing  the  certtorarT:  "Some  of 
the  parties  who  took  the  goods  did  not  need 
them,  and  lost  money  on  them.  Boyd  took 
$00  worth,  and  sold  them,  without  removing 
them  from  the  store,  for  twenty  per  cent  dis- 
count" For  the  defendant,  Hobbs  testified: 
"I  never  bought  any  goods  from  plaintiff,  nor 
authorized  any  one  to  buy  any  on  my  account 
I  never  agreed  to  take  the  $50  worth,  as  stat- 
ed by  him,  and  never  told  him  that  I  did  not 
want  any  goods,  bat  that  he  could  sell  the 
goods  and  I  would  pay  the  difference  between 
what  be  got  for  them  and  the  cost  price.  I 
was  one  of  the  directors  of  the  alliance  store, 
and  was  opposed  to  the  assignment,  and 
would  have  nothing  to  do  with  it.  I  never 
had  any  such  conversations  with  him  as  he 
states.  I  saw  blm  one  time  In  the  summer, 
and  he  told  me  he  thought  he  could  get  us 
out  I  saw  lilm  again  in  tlie  fall,  when  he 
first  mentioned  the  matter  to  me,  and  wanted 
me  to  give  him  a  note  for  It  I  refused  to  do 
so,  and  told  him  I  did  not  owe  It,  and  would 
not  pay  it  He  then  threatened  to  sue  me, 
and  I  told  him  be  could  do  so,  for  I  would  not 
pay  It  Some  of  the  directors  requested  me 
to  take  the  goods.  I  declined,  but  told  them 
at  the  time  that  when  the  business  was  closed 
out  I  was  ready  to  pay  my  part  of  the  bal- 
ance due  on  the  Hickman  note.  I  have  never 
rdkieived  any  goods  as  charged  hi  the  account, 
nor  authorized  Gross  to  sell  them  to  any  one 
for  me,  nor  received  any  benefit  from  the  ac- 
coont  If  Gross  sold  any  groods  for  me,  it 
was  without  my  authority,  knowledge,  or  con- 
sent" Plaintiff  here  asked  the  witness  the 
amount  now  due  on  the  Hickman  note.  De- 
fendant's attorney  objected,  and  the  court 
sustained  the  objection.  In  the  petition  for 
certiorari  it  was  alleged  that  the  court  eired 
In  refusing  to  allow  defendant  to  show  the 
amount  now  due  on  the  Hickman  note.  Dune- 
vent  tesdfled  for  defendant  that  he  was  one 
of  the  signers  of  the  Hickman  note,  and  a 
stockholder  In  the  exchange.  Was  not  pres- 
ent at  the  meeting  of  the  signers  of  the  note, 
but  did  afterwards  buy  $00  worth  of  the 
goods.  Here  defendant  offered  to  prove  by 
the  witness  that  he  was  in  Thompson  Just 
before  March  court,  when  defendant  was  in 
Thompson,  and  when  Gross  says  defendant 
agreed  to  take  the  goods  and  authorized  him 
to  sell  them;  that  he  saw  defendant,  and 
talked  with  him  about  the  store,  and  urged 
blm  to  go  into  the  arrangement,  and  take  the 
goods;  and  that  defendant  positively  refused 
to  take  any  goods,  or  have  anything  to  do 
with  it  Upon  objection  of  plaintiff's  attor- 
ney, the  court  excluded  this  evidence.  The 
conversation  was  not  in  the  presence  of  plain- 


tiff.   It  was  alleged  in  the  petition  for  cer- 
tiorari that  this  was  error. 

P.  B.  Johnson,  for  plaintiff  in  error.  J.  T. 
West,  for  defendant  tn  error. 

PER  CURIAM.    Judgment  reversed. 


CENTRAL  RAILROAD  &  BANKING  CO. 

V.  KELLER  ^t  al. 
(Supreme  Court  of  Georgia.  Jnly  23,  1891.) 
Nbw  Trul— Bkibf  or  £vidbkct  —  SnrOLATIOK 
or  CouKSEL— Estoppel. 
A  written  agretment-of  oonnsel,  entered 
upon  a  brief  of  evidence,  the  agreement  beioR  . 
expressed  in  sncb  terms  as  necessarily  to  impl.T 
a  waiver  of  objection  that  the  day  fixed  by  or- 
der of  the  court  for  presenting  the  brief,  hav- 
ing it  approved,  and  filing  it,  had  already  passed, 
together  with  subsequent  co-operation  with 
counsel  for  the  movant  and  the  presiding  judgp 
in  having  the  brief  corrected  (the  Judge  bavinic 
approved  it  before  correction,  with  a  reservation 
that  it  was  sabject  to  correction),  will  estop 
such  counsel  and  his  dient  from  aubseqnentlv 
taking  the  position,  for  the  first  time,  and  insist- 
ing by  a  motion  to  dismiss  the  motion  for  a  new 
trial,  that  the  brief  was  presented,  appcoved, 
and  filed  too  late,  becanse  done  after  the  time 
limited  by  the  order  had  expired. 
(SyllabDs  by  the  Conrt) 

Error  from  superior  conrt,  Effingham  coun- 
ty;  R.  Falllgant  Judge. 

Action  by  F.  B.  Keller  &  Bro.  against  the 
Central  Railroad  &  Banking  Company.  There 
was  Judgment  for  plaintiff,  and  from  a  Judg- 
ment dismissing  a  motion  for  a  new  trial  de- 
fendant brings  error.     Reversed. 

The  following  is  the  official  report: 

The  case  of  Keller  &  Bra  against  the  rail- 
road company  was  tried  at  the  May  term. 
1893,  of  Effingham  superior  court  and  there 
was  a  verdict  for  plaintiffs.  During  the 
same  term,  defendant  filed  a  motion  for  new 
trial,  upon  the  general  grounds,  and  npon  the 
ground  that  the  verdict  was  excessive  In 
amount;  and  the  grounds  of  the  motion  were 
approved  by  the  court,  and  an  order  passed 
allowing  the  motion  to  be  heard  and  deter- 
mined In  vacation.  The  case  was  tried  on 
May  9,  1893.  On  June  6,  1893,  defendant 
presented  a  brief  of  the  testimony  to  the 
Judge  below  for  his  revision  and  approval, 
there  being  entered  upon  said  brief  an  agree- 
ment of  counsel,  counsel  for  plaintiff  agree- 
ing, "subject  to  make  such  corrections  as  are 
Just  and  correct  In  the  hearing  of  the  motion 
for  new  trial";  said  agreement  being  dated 
June  6,  1893.  And  the  judge  approved  the 
brief,  "subject  to  correction  at  hearing,"  and 
ordered  it  filed,  in  pursuance  of  which  order 
It  was  filed  on  June  7,  1893.  Thereafter,  the 
motion  coming  on  for  bearing,  plalntUFmoved 
to  dismiss  It  on  the  ground  that  no  order  was 
taken  at  the  term  at  which  the  catne  was 
heard  and  determined,  authorizing  the  filing 
of  a  brief  of  the  testimony  In  the  case  during 
vacation,  and  because  the  brief  was  not  filed 
at  the  term.  Previous  to  the  filing  of  tbe 
motion  to  dismiss,  plalntHTs  counsel  suggest- 
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ed  certain  changes  fn  the  brief  of  evidence, 
which  -were  accepted  and  agreed  to  by  de- 
fendants' connsel  prertons  to  the  filing  of  the 
motion  to  dlsmlBB.  The  motion  to  dismiss 
•ma  sastafned,  and  to  this  nding  defendant 
excepted. 

A.  R.  Wright  and  A.  C.  Wright,  for  plaintUf 
In  error.  H.  B.  Strange,  for  defendants  in 
error. 

PER  CURIAM.    Judgment  reversed. 


CHABLKSTON  &  S.  RY.  CO.  v.  VARNA- 

DORB. 

(Supreme  Court  of  0«orgia.     July  23,  1884.) 

EnoTioir  Of  FAasinosB— D4UA0C8  —  asvicwiMe 

COHVLICTINO  EVIDBXCE. 

1.  Though  the  amount  of  the  verdict  is 
large.  It  is  not  so  large  as  to  Justif;  the  Impu- 
tation of  bias- or  pNjndiee;  and,  the  presiding 
Jndce  harisg  j^kpteved  the  finding,  this  court, 
while  not  fully  coacnrcisg,  has  no  legal  power 
to  interfere. 

2.  TbooA  the  eridenee  was  directly  con- 
flicting, it  was  the  function  of  the  Jury  to  set- 
tle the  conflict 

(Syllabus  by  the  Court] 

Error  from  city  court  of  Savannah;  A.iH. 
MacDonell,  Judge. 

Action  by  Lucius  Vamadore,  by  his  next 
friend,  against  the  Charleston  &  Savannah 
Bailway  Cooafmnr.  There  was  a  verdict  for 
plalntifr,  and  a  new  trial  denied.  Defend- 
ant brings  error.    Afllmad. 

The  following  Is  the  official  report: 

Vamadore,  by  his  next  friend,  sued  the 
saiiway  company  for  damages  from  an  alleged 
Illegal  ejection  from  its  car,  of  him,  while  a 
passenger  on  its  train,  and  after  payment  of 
fare  by  him.  His  petition  alleged  that  he 
was  ejected  forcibly  by  defendant's  conduct- 
or, and  the  most  abusive  language  was  used 
to  him  by  the  conductor,  and  that-  aftei*  be- 
ing ejected  he  was  forced  to  wallc  about  10 
miles  to  a  station,  where  he  obtained  trans- 
portation to  Savannah,  his  ori^Uial  destina- 
tion. The  Jury  found  for  him  $800,  and,  de- 
fendant's motion  for  new  trial  being  over- 
ruled. It  excepted.  The  grounds  of  the  mo- 
tlM)  were  that  the  verdict  was  contrary  to 
law,  evidence,  etc.,  and  excessive  in  amount. 
The  evidence  was  quite  conflicting.  That  for 
plaintiff  was  to  the  effect  that  after  he  had 
paid  Ills  fare  the  conductor  approached  him 
tbe  second  time  for  the  fare,  and,  although 
aasnred  by  Iilm  and  by  his  companion  tliat  he 
(plaintiff)  Iiad  paid  his  fare,  insisted  that  he 
had  not  and  said  to  him  (plaintiff),  "You 
lie.  Yon  have  not  paid  your  fare,"  and,  "If 
jrou  do  not  pay  again,  I  will  have  to  put  yon 
off";  and  as  plaintiff  and  his  companion  were 
getting  oB  (his  companion  going  with  blm, 
tbrongh  choice)  the  conductor  said,  "Yon 
stinking,  rascally  scoundrel."  The  conductor 
flrst  Insi^ed  that  neither  of  them  had  paid 
tbelr  fare,  but  recalled  the  fact  that  plaintiff's 
companion  had  paid,  the  companion  telling 


the  conductor  that  he  had  paid  mostly  in 
nickels.  There  were  but  few  passengers  on 
the  car,  and  they  were  all  strangers  to  plain- 
tiff. The  ejection  occurred  about  two  miles 
from  .Orasahatchie.  Plaintiff  and  his  compan- 
ion wallced  to  Cooeahatchle,  and  as  there  was 
no  convenient  place  to  stop  there  they  wallied 
to  Rigland,  a  distance  of  about  12  miles, 
where  they  took  the  train,  at  5  o'clock,  for 
Savannah.  Plaintiff  at  the  time  was  about 
19  years  old.  For  the  defendant  the  evidence 
was  to  the  effect  that  he  did  not  pay  his  fare, 
and  was  ejected  for  this  reason;  that  the  con- 
ductor stopped  the  train  and  put  him  off  at 
a  flag  station;  and  tliat  no  abuse  of  any  kind 
was  used  towards  him,  nor  indignity  put  upon 
him. 

Brwin,  Du  Bigncn  &  ChisboUn,  for  plain- 
tiff in  error.  Garrard,  Meldrim  &  Newman, 
for  defendant  in  error. 

PBR  CURIAM.    Judgment  affirmed. 


McNBALY  V.  STATE. 
(Supreme  0>art  ef  Georgia.    June  4,  1S94.) 
Sdhdat  Law — Rdnniso  of  Freiort  Trains. 
The  indictment  being  founded  on  section 
4578  of  the  Code,  and  charging  the  ranning  of  a 
"freight  train"  on  the  Sabbath  day,  and  the 
evidence  showing  that  the  train  mn  consisted 
only  of  a  locomotive  and  cab,  and  it  not  appear- 
ing that  any  freight  was  carried,  offered  to  be 
carried,  or  invited  for  carriage,  the  indictmeat 
was  not  supported  by  the  evidence;   a  locomo- 
tive and  cab,  when  not  run  for  carrying  freight, 
nor  intended  to  be  presently  used  ror  such  cnr- 
rioge,  not  being  a  neigfat  train.    1^  court  err- 
ed in  charging  the  Jury  that  "If  that  was  a 
freight  engine,  and  had  a  car  attached  that  usual- 
ly went  with  a  freight  train,  and  that  the  pur- 
pose of  it  was  to  fadlitate  the  carrying  «f  frei^t. 
It  was  a  freight  train." 
(SylUbos  by  the  Court) 

Error  from  superior  court,  Clayton  county; 
R.  H.  Clark,  Judge. 

T.  (X  McNealy  was  convicted  of  running  a 
freight  train  on  the  Sabbath  day.  In  violation 
of  (3ode,  f  45T8,  and  brings  error.    Reversed. 

Hall  &  Boynton  and  Watterson  &  KImsey, 
for  plaintiff  In  error.  J.  S.  Candler,  Sol. 
Gen.,  for  the  State. 

PER  CURIAM.    Judgment  reversed. 


8UOARMAN  v.  ATLANTA  CONSOLI- 
DATED ST.  RY.  CO. 
(Supreme  Court  of  Georgia.     June  18,  1894.) 

AMENDntO  l)BCLi.«ATI09r. 

A  declaration,  brought  by  a  father  to  re- 
cover "for  the  services,"  during  its  minority,  of 
a  minor  child,  npgligently  Icil^  by  a  railway 
company.  In  which  it  was  alleged  "nhat,  as  she 
advanced  in  years,  her  services  would  have  be- 
come of  great  value  to  him,"  though  it  does  not 
distinctly  aver  that  at  the  time  of  the  killing 
the  child  was  capable  of  rendering  services  of 
any  value.  Is  amendable  by  alleging  that  the 
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child  was  old  enough  to  render,  and  did  in  fact 
render,  certain  specified  services,  and  the  same 
were,  at  the  time  of  lier  death,  of  a  stated  valne 
per  month. 

(Sjllabna  by  the  Ck>nrt) 

Error  from  city  court  of  Atlanta;  Howard 
Van  Epps,  Judge. 

Action  by  Louis  Sugarman  against  the  At- 
lanta Consolidated  Street-Railway  Company. 
Defendant's  motion  to  dismiss  the  action  for 
Insufficiency  of  declarations  was  granted, 
and  plaintifT  brings  error.    Reversed. 

The  following  is  the  official  report: 

The  cause  of  Sugarman  against  the  street- 
railway  company  coming  on  to  be  heard,  de- 
fendant moved  to  dismiss  the  case,  because 
the  declaration  contained  no  cause  of  ac- 
tion. PlaintlfF  resisted  the  motion,  and  also 
tendered  an  amendment  to  the  declaration. 
The  court  refused  to  allow  the  amendment, 
and  sustained  defendant's  motion  to  dismiss, 
to  which  Judgment  piaintilF  excepted. 

The  declaration  alleged:  About  June  12, 
1892,  petitioner's  chUd,  Lena,  was  crossing 
Whitehall  street,  Atlanta,  at  or  near  its  in- 
tersection with  Mitchell  street,  and  was 
struck  by  a  car  of  defendant,  and  Icilled. 
The  tnjnry  was  caused  by  the  running  of 
the  car  of  defendant,  l>ecause  its  agents 
failed  to  exercise  all  ordinary  and  reason- 
able care  and  diligence  while  in  cliarge  of 
the  car.  Petitioner  was  free  from  fault  or 
negligence,  and  could  not  have  avoided  the 
injury  by  the  use  of  ordinary  care.  White- 
hall street  is  constantly  frequented  by  pass- 
ers-by, especially  at  the  time  when  Lena 
was  killed.  Defendant's  agents,  by  the  ^- 
ercise  of  ordinary  care,  could  Iiave  seen  the 
child  in  time  to  have  stopped  the  car,  and 
before  striking  it  They  failed  to  check  and 
contlnne  to  check  the  car  on  approaching 
the  street,  the  same  being  a  public  crossing; 
and  also  failed  to  give  the  signal  required 
by  law  and  by  the  circumstances.  There  is 
a  valid  municipal  ordinance  of  Atlanta,  pre- 
scribing the  speed  at  which  street  cars  shall 
travel  (setting  It  oat),  and  defendant's 
agents  on  this  occasion  violated  this  or- 
dinance, by  reason  of  which  violation  and 
negligence  the  child  was  killed.  At  the  time 
of  the  child's  death  she  was  four  years  and 
nine  months  old.  As  she  advanced  In  years 
her  services  would  have  become  of  great 
value  to  plaintiflf.  The  occupation  of  plain- 
tiff's wife  Is  that  of  a  hair  dresser,  and  it 
was  his  Intention  to  pr^^are  his  child,  had 
she  lived,  for  the  same  calling.  He  brings 
this,  bis  suit,  for  the  services  of  said  child 
during  Its  minority  np  to  the  age  of  21,  and 
avers  that  by  reason  of  the  death  of  said 
child  he  has  been  damaged  in  the  sum  of 
12,500. 

The  proposed  amendment  alleged:  Lena 
was  old  enough  to  render  service  to  him, 
and  did  render  service  to  him  in  nursing  her 
younger  brother,  his  son,  and  in  waiting 
upon  and  attending  to  various  wants  of  her 
mother,  petitioner's  wife,  in  connection  with 


the  discharge  of  her  dnties  to  his  hooaebold 
and  family,  which  service  was  at  the  time 
of  her  death  of  the  value  of  five  dollars  per 
month,  and  would  have  greatly  increased  in 
value.  Petitioner  and  his  wife  are  poor. 
They  follow  daily  labor  for  their  support, 
and  on  that  account  hired  no  servants  to  do 
their  household  work.  They  tried  to  keep 
their  child  out  of  the  street  as  much  as 
practicable  and  possible,  but  had  no  yard 
or  space  in  which  she  could  exercise  in  open 
air,  and  she  sometimes  got  into  the  street 
unattended,  without  their  knowledge.  At 
the  time  of  receiving  the  injury  of  which 
she  died,  petitioner  was  absent  from  home, 
his  wife  was  cooidng  supper  for  herself  and 
family,  and  the  child  went  into  the  street 
without  their  knowledge  or  consent,  with  a 
sister  seven  years  old.  Defendant  was  neg- 
ligent in  running  its  car  at  said  time  and 
place  at  a  greater  speed  than  four  miles  an 
hour,  under  an  ordinance  of  the  city  which 
limited  the  speed  of  the  car  to  four  miles  an 
hour  at  said  time  and  place. 

Smith  &  Pendleton  and  Morris  Macks,  for 
plaintiff  in  error.  N.  J.  &  T.  A.  Hammond, 
for  defendant  in  error. 

PER  CURIAM.    Judgment  rerersed. 


DB  aiVB  T.  GRAND  RAPIDS  SCHOOL 

FURNITURE  CO. 
(Supreme  Oonrt  of  Georgia.     June  80,  18a4.> 

iNTBBXATtONAL  LaW — JnRIBDICTIOS  0»  RWIDIST 
FOBUON  Cossuu 
A  citizen  of  the  kingdom  of  Belsioia- 
duly  accredited  by  the  government  of  Uiat 
kingdom  to  the  govemment  of  the  United  States 
as  a  consul  of  the  former,  Is  subject  to  tiie  Juris- 
diction of  the  coarts  of  the  state  of  Georgia,  in 
which  state  he  resides,  in  a  civil  action  to  re- 
cover an  alleged  debt  due  upon  an  account  for 
articles  purchased  by  him  to  furnish  his  opera 
house.  No  treaty  between  the  two  goTem- 
ments  has  exempted  the  consuls  of  either  from 
suits  of  this  nature  in  the  country  of  their  r^- 
dence,  nor  are  they  exempt  by  the  prindples  of 
international  law.  And  neither  the  constitntion 
nor  the  statutes  of  the  United  States  confer  ex- 
dnsive  Jurisdiction  in  such  cases  upon  the  fed- 
eral courts,  where  a  foreign  consul  is  to  be  sneil 
in  this  country,  and,  since  the  repeal  of  tlie 
8th  clause  of  the  711th  section  of  the  Revised 
Statutes  of  the  United  States,  concurrent  juris- 
diction is  not  denied  to  the  state  courts. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  Howard 
Van  Epps,  Judge. 

Action  by  the  Grand  Rapids  School  Furni- 
ture Company  against  L.  De  Give.  There 
was  Judgment  for  plaintiff.  A  motion  by 
defendant  to  set  aside  the  Judgment  was  de- 
nied, and  he  brings  error.     Affirmed. 

The  following  is  the  official  report: 

De  Give  sought  to  set  aside  a  verdict  and 
Judgment  against  him  in  favor  of  the  Grand 
Rapids  School  Fumitrire  Company.  The 
presiding  Judge  denied  the  motion.  De 
Give  excepted  to  this  ruling,  alleging  that 
the  Judge  erred  in  not  setting  aside  the  ver- 


Digitized  by  VjOOQIC 


Oa.) 


HOME  FRIENDLY  SOCIETY  fl.  BERKY. 


683 


diet  and  judpnent  on  tbe  groands  set  forth 
in  his  affidavit  and  amended  affidavit;  In 
not  BettiuK  them  aaide  on  the  ground  that 
the  court  had  no  Jurisdiction  of  the  person 
of  defendant;  and  in  not  holding  ttiat  de- 
fendant was  exempt  from  the  suit  because 
he  was  a  Belgian  consuL  The  affidavit  of 
De  Give  was  as  follows:  He  is  Informed 
that  on  September  18,  1883,  plaintiff  took  a 
verdict  against  him  for  |58a66  principal  and 
$2a37  Interest  He  was  not  indebted  to 
plainUff.  but  plaintiff  was  to  him  1400.74, 
because  of  the  foUowlng  fiicts:  As  wiU  be 
seen  by  an  inspection  of  plaintifTs  bill  of 
partlcolars,  defendant  purcliased  from  it 
certain  chairs,  amounting  to  $6,616.00,  upon 
which  he  paid  16,070.24,  leaving  a  balance 
of  I54S.26.  February  28,  1886.  The  chabn 
were  to  be  like,  in  all  particulars,  a  model 
sent  When  they  were  received,  they  had 
the  outward  appearance  of  being  lllce  the 
model,  and  were  immediately  placed  In  posi- 
tion, and  he  made  the  pasrment  at>ove  men- 
tioned. Afterwards  he  discovered  that  the 
chairs  did  not  come  up  to  the  model  in 
particulars  mentioned,  which  materially  af- 
fected their  value,  to  the  extent,  as  estimat- 
ed by  lilm,  of  1946.  He  then  wrote  to  plain- 
tiff, complaining  of  this  bad  treatment,  and 
it  offered  to  deduct  $100  from  the  bill,  which 
be  refused  on  the  ground  that  It  was  wholly 
inadequate.  He  offered  to  submit  the  mat- 
ter to  arbitration,  which  it  refused.  After 
the  claim  was  In  the  hands  of  plaintiff's  at- 
torney, deponent  communicated  to  the  de- 
fendant his  position  in  the  matter,  and  re- 
fused to  pay.  On  Angust  16,  1883,  a  copy 
of  plaintiff's  complaint  was  served  on  him, 
but,  being  a  foreigner,  never  liavlng  been 
naturalised,  and  being  unacquainted  with 
the  recent  change  in  the  law  in  regard  to 
the  terms  of  the  city  court,  he  supposed  that 
lie  had  during  the  whtrie  term  in  which  to 
file  his  answer,  and,  being  very  busy,  laid 
the  paper  down,  intending  to  carry  It  to  his 
attorney  before  the  time  was  out  for  the 
purpose  of  defending  him,  and  did  not  know 
that  a  Judgment  had  been  taken  against  him 
until  so  informed  by  a  friend.  He  is  a  for- 
eigner, has  never  been  naturalized,  and  is 
now  and  lias  for  years  been  a  Belgian  con- 
sul residing  in  Atlanta,  and  is  advised  that 
tbe  conrt  lias  no  Jurisdiction  to  try  any  case 
against  him.  By  his  amended  affidavit,  he 
alleged:  He  is  a  citizen  of  Belgium,  residing 
to  Atlanta  as  consul  of  the  Belgian  govern- 
ment, duly  commissioned  and  accredited  by 
It,  and  recognized  as  such  by  the  govern- 
ment of  the  United  States  on  February  13, 
1860,  by  an  annexed  exequatur  duly  execut- 
ed and  signed  by  the  then  president;  and 
under  the  commission  of  the  Belgian  govern- 
ment, and  said  exequatur,  he  has  continu- 
ously, ever  since  the  date  of  the  latter,  up 
to  the  present  time,  exercised  the  functions 
of  consul  of  the  B^gian  government  In  At- 
lanta. Copy  of  the  exequatur  was  attach- 
ed. 


Goodwin  &  Westmoreland,  for  plaintiff  In 
error.  Bishop  &  Andrews,  for  defendant  In 
error. 

PER  CDBIAfiiL    Judgment  affii-med. 


HOME  FRIENDLY  SOCIETY  v.  BERRY 

(Supreme  Court  of  Georgia.     June  SO,  1894.) 

MoTnAL  Insurance— FoBrKiTHRE  bt  False  Btatc- 

MBNTS— NOTIOE   TO  AOBST— COXSTRUCTIOK 

or  CSoNTRAOrs  bt  Coubt. 

1.  Where  one  residing  In  Atlanta,  Oa.,  who 
was  already  a  member  of  a  beneficial  societr, 
having  Its  headquarters  and  priucipal  office  in 
Baltimore,  Md.,  and  who  was  the  Bolder  of  a 
certificate  of  meml>er8hlp  which  embodied  and 
embraced  a  policy  of  insurance  by  the  society 
upon  his  life,  mode  at  different  times  two  writ- 
ten applications  for  memlMrsUp  in  the  same 
society,  and  In  each  of  them  made  several  ma- 
terial representations,  among  them  that  he  was 
not  a  member  of  that  society,  and  thus  obtain- 
ed on  each  application  a  separate  certificate  of 
membership  and  policy  of  insurance  upon  his 
life,  which  declared  upon  its  face  that,  if  the  rep- 
resentations upon  which  the  certificate  was 
grnnted  were  not  true,  the  certificate  should  be 
void,  txith  these  certificates  should,  after  the 
death  of  the  member,  be  treated  as  void,  and  of 
no  effect,  unless  the  company  had  notice  at  some 
time  l>efore  receiving  the  last  dues  npon  some 
one  of  the  ttiree  certificates  that  the  same  iden- 
tical person  was  a  member  when  he  applied  for 
and  procured  one  or  both  of  the  additional  cer- 
tificates, and  the  cnmnlative  insnranoe  which 
.they  provided  for. 

2.  Notice  to  the  society's  local  agents  at  At- 
Innta,  who  received  the  applications  and  col- 
lected the  dnes  on  all  three  of  the  certificates  of 
membership,  but  who,  so  far  as  appears,  bad 
no  power  to  represent  the  company  in  malting 
contracts  or  in  waiving  conditions  expressed 
therein,  the  applications  havlnK  separately  and 
at  different  times  been  forwarded  to  Baltimore 
for  acceptance,  and  the  certificates  of  member- 
ship having  there,  separately  and  at  different 
tiipes,  been  issued  by  the  society's  general  offi- 
cers, would  not  h«  notice  to  the  sodety  of  the 
falsehood  of  the  representation  as  to  nonmem- 
bership  contained  in  the  applications,  unless  it 
appeared  that  no  such  representation  was  ac- 
tually made  to  the  agent  who  received  and  filled 
out  the  applications,  but  that  he  Inserted  the 
fnlse  statement  withont  authority  from  tiie  ap- 
plicant, and  without  his  knowledge. 

8.  Where  two  writings  are  in  evidence, 
their  construction  being  for  the  court.  It  is  no 
iuTasion  of  the  province  of  the  Jury  for  the  pre- 
siding judge  to  announce  that  the  writings  are 
or  are  not  necessarily  inconsistent  in  substance 
and  meaning  as  to  a  particular  element,  such 
as  the  representations  they  res];>ectiTely  make 
touching  a  person's  age. 
(Syllabus  by  the  Court) 

Error  from  city  conrt  of  Atlanta;  Howard 
Van  Epps,  Judge. 

Action  by  LAura  Berry  against  the  Home 
Friendly  Society.  Plaintiff  had  Judgment 
and  defendant  brings  error.     Reversed. 

The  following  is  the  official  report: 

Laura  Berry  sued  the  Home  Friendly  So- 
ciety for  $510,  besides  interest,  and  25  per 
cent,  upon  the  principal,  and  $100  for  her  at- 
torney's fees  In  bringing  the  suit  npon  three 
certificates  of  membership  in  the  society,  Is- 
sued to  Stephen  Berry,  her  husband,  she 
being  the  lieneficlary  named  in  each.     Tbe 
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first  of  these  certificates  was  for  $148,  dated 
May  27,  1889,  and  numbered  16,029;  tbe 
second,  for  $270,  dated  October  21,  1889,  and 
numbered  24,993;  the  third,  for  $92,  dated 
December  16,  1890,  and  numbered  55,280. 
Copies  of  these  certificates  were  attached  to 
the  declaration.  In  each  of  them  It  Is  statr 
ed  that  one-fourth  of  the  amount  of  the  in- 
surance was  payable  within  the  first  six 
calendar  months  the  certificate  was  in  force; 
one-half  after  six  calendar  montlis,  and  the 
full  amount  after  one  year.  Also,  that  the  cer- 
tificates were  issued  in  consideration  of  the 
representations  and  agreement  in  the  applica- 
tion therefor, -which  application  was  made  part 
of  the  policy.  Alsothat,if  any  of  the  statements 
made  in  the  application  upon  which  the  cer- 
tificate was  issued  sliould  be  found  untrue, 
then  the  certificate  should  be  null  and  void, 
and  all  money  paid  and  all  rights  and  bene- 
fits which  may  have  accrued  to  the  member 
should  be  forfeited.  Further,  that  if  the 
representations  upon  which  the  certificate 
was  granted  were  not  true,  or  if  the  condi- 
tions of  the  certificate  were  not  in  all  re- 
spects observed,  the  certificate  should  there- 
upon become  void.  Further,  that  the  policy 
was  incontestable,  after  two  years  from  date, 
for  any  cause.  The  second  of  the  certificates 
contained  the  provision  thxt  only  one-half 
of  the  stipulated  sum  would  be  paid  for  sick- 
ness or  death  caused  by  consumption  or 
rheumatism  for  one  year  from  the  date  of 
the  certificate,  and  tbe  third  contained  a 
similar  provision,  except  that  eighteen 
months  was  substituted  for  one  year.  The 
third  also  contained  the  provision  that  the 
certificate  should  be  void  if  the  member 
should,  without  written  permission  of  the 
president  or  secretary,  engage  In  certain  oc- 
cupations, "or  while  there  Is  In  force  upon 
the  life  of  the  insured  a  certificate  previously 
issued  by  this  society,  unless  the  certificate 
first  issued  contains  an  indorsement,  signed 
by  the  president  or  secretary,  authorizing 
this  certificate  to  be  in  force  at  the  same 
time."  The  first  and  second  certificates  did 
not  show  such  indorsement.  The  third  also 
contained  the  provision  that,  in  case  of  mis- 
treatment or  mistake  in  age,  the  society  could 
only  be  held  liable  for  the  amount  on  its 
tables  at  tbe  proper  age,  and  the  beneficiaries 
must  prove  the  proper  age  satisfactorily. 
The  defendant  pleaded  that  in  the  applica- 
tion for  the  policies  plaintifC's  husband  repre- 
sented and  warranted  that  he  had  no  other 
Insurance  in  said  company,  or  any  other  com- 
pany, when  in  truth  he  did  hold  policies  in 
other  companies,  having  two  policies  in  the 
defendant  company  at  the  time  of  the  Issu- 
ance of  the  last  policy  and  one  at  the  time  of 
the  issuance  of  the  second  policy;  that  in 
said  application  he  falsely  represented  bis 
age,  in  one  claiming  to  have  been  bom  in 
1848,  in  the  other  in  1851,  and  in  the  other 
in  1852,  when  tn  truth  he  was  Iwrn  in  1840; 
that  he  represented  himself  as  being  In  good 
health  at  the  date  of  the  application,  and 


having  no  disease  which  affected  his  health, 
denying  he  had  or  suffered  from  any  of  tbe 
diseases  mentioned  In  the  application,  when 
in  truth  at  the  date  of  ea«b  of  tbe  applica- 
tions he  was  suffering  from  many  diseases, 
and  especially  was  aflUcted  with  eonsmnp- 
tion,  and  had  been  so  afflicted  for  a  long 
time,  and  afterwards  died  from  its  effects; 
and  made  many  other  false  and  frandnlent 
representations  in  the  applicatioD,  which,  un- 
der the  terms  of  the  «ppUcatI<m  and  policies, 
if  any  of  said  atatements,  representations, 
and  warranties  were  untrue,  rendered  tbe 
policies  void.  Defendant  had  no  notice  that 
any  of  them  were  false,  and  not  until  he 
died  did  it  know  be  was  holding  all  of  said 
policies,  but  up  to  that  time  believed  each 
of  the  policies  was  held  by  separate  and  dis- 
tinct pcraons;  and,  if  it  bad  known  tbe  same 
person  held  all  of  tbem,  it  would  bave  can- 
celed them,  and  this  fact  was  concealed  in 
order  to  defraud  it,  wblcb  made  the  policies 
all  void.  Further,  that  the  last  policy,  by 
its  terms,  did  not  bind  defendant  to  pay 
more  than  one-half  of  tbe  amount  for  which 
it  was  issued,  for  the  policy  hoi:  jr  died  in 
one  year  from  the  date  of  its  issue.  It  ap- 
peared from  the  evidence  that  St^ben  Berry 
died  November  14,  1891.  Tba  evidence  was 
conflicting  as  to  his  aige.  He  was  a  negro, 
^and  seemed  to  have  been  formerly  a  slave. 
He  died  with  consumption.  It  did  not  ap- 
pear how  long  he  had  bad  It  His  wife  testi- 
fied that  he  was  Just  sick  a  little  while;  just 
took  his  bed  two  weeks  befiore  he  died.  The 
physician  who  attended  him  in  bis  last  ill- 
ness testified,  among  other  thhigs,  that  dur- 
ing two  yeaxB  he  attraided  hhu  for  dUteraot 
trottbies,  two  or  three  attacks  of  biliousness, 
and  one  or  two  of  broDchltla,  and  he  was  re- 
lieved and  got  all  right  again,  and  worked 
until  about  a  month  before  the  last  Illness; 
that  witness  never  examined  his  hmgs  until 
his  last  illness,  and  then  discovered  they 
were  gone;  that  witness  thinks  bis  left  lung 
was  almost  entirely  gone;  that  be  meant,  by 
putting  down  in  his  report  that  Berry  had 
consumption  for  -  two  years,  that  that  was 
just  a  conclusion  he  came  to;  that  he  could 
not  say  how  long  Berry  bad  consumption; 
he  might  pr(d)ably  have  suffered  with  it  all 
his  life,  or  but  for  a  short  time.  Another 
witness  testified  that  Benr  was  sick  some 
two  or  three  years  liefore  his  death,  but  kept 
on  working;  that  Berry  said  he  was  talcing 
medicine;  that  he  did  not  remain  big  and 
fat  and  stout,  but  began  to  get  lean;  that 
he  seemed  to  have  good  health  before  he  took 
sick,  but  never  was  a  large  man.  was  al- 
ways sorter  thin,  but  from  the  disease  be 
was  not  stout  like  be  was,— kinder  grew 
weak,  witness  supposed.  A  physician  who 
examined  Berry  for  insurance  testified  that 
Berry  was  in  perfect  health,  to  the  best  of 
his  (witness')  knowledge  and  b^ef,  and  bad 
no  organic  trouble  that  witness  could  discov- 
er; that  witness  made  tbe  examination  at 
the  instance  of  defendant,   and   defendant 
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paid  him  for  It;  that  his  examlnatloo  jna  In 
September,  1889;  that  tbere  was  no  absolute 
rule  as  to  the  length  of  time  consumption 
might  eontlane  before  death,  though  or- 
dinarily It  was  a  disease  of  slew  progress, 
bat  sometimes  lasted  bat  a  few  mooths.  The 
applications  for  membership  were  pnt  in  evi- 
dence. The  first,  dated  Hay  10,  1889,. stated 
the  age  at  87  years;  tbe  second,  dated  Octo- 
ber 12,  1880.  at  88  years;  tlie  third,  OntM 
December  15,  1890,  age  next  birtbday,  42 
years.  The  appUcatlcBs  stated  that  the  ap- 
plicant was  never  very  sick,  and  was  not,  at 
the  time  of  tbe  application,  a  member  of  de- 
fendant or  any  other  benefletal  society.  Also, 
that  if  the  applicant  failed  to  conform  to  any  of 
tbe  rules  of  the  society,  or  had  concealed  any- 
thing relating  to  his  liealth,  or  should  make 
anymfsrepreaentations  as  to  the  questions  pre- 
ceding (one  of  which  was  as  to  hts  age),  be 
bound  himself,  his  heirs  and  assigns,  to  sur- 
render all  claims  to  nM»eys  previously  paid, 
and  ftnfeit  all  tieneflts  absolutely  to  the  so- 
ciety. Also,  the  declaraUcm  of  the  applicant, 
that  be  was  in  flnt-claai  health,  and  free 
from  all  diseases,  at  the  date  of  the  applica- 
tion. There  was  a  verdict  for  plainttflt  fOr 
$484  principal,  (36.08  interest,  $116  damages, 
and  $100  attorney's  fee.  Defendant  moved 
for  a.  naw  trial,  which  nxiti<m  was  overruled, 
and  it  coccepted. 

The  motion  contained  the  grounds  that  the 
verdict  was  contrary  to  law,  evidence,  etc., 
and  tbe  following:  Error  in  tbe  following 
charges:  "There  is  no  necessary  disparity 
In  tbe  statement  of  Stepboi  Berry's  first  and 
second  application.  There  Is  a  disparity  of 
several  years  between  the  age  stated  In  tbe 
seoood  and  third  applications."  "Stephen 
Berry  represented  In  those  three  applications 
that  he  had  no  other  insurance  or  life  mem- 
bership in  defendant's  company.  If  this  was 
a  material  mlsrepreaeBtattob,  in  the  sense  I 
have  charged,  it  would  avoid  the  second  and 
third  policy,  unless  the  plaintiff  shows  such 
conduct  on  the  part  of  the  company  that 
win  waive  this  representation."  "If  the  de- 
fendant knew  the  Identity  of  Stephen  Berry 
in  each  of  the  three  policies,  and  continued 
to  accept  premiums  from  him  after  such 
knowledge  was  liad,  they  should  be  held  to 
have  waived  Insistence  on  the  truth  of  the 
representation  as  to  other  Insurance  with 
them.  Indeed,  it  would  be  a  fraud  npoa  the 
assured  in  the  company,  after  the  knowledge 
that  be  was,  in  point  of  fact,  tbe  same  Berry 
Insured  with  them  three  times,  to  go  on 
collecting  premiums  frwn  him  from  week  to 
week  and  year  to  year,  and  then  set  up  that 
the  policies  were  void  on  that  ground.  And 
in  determining  whether  the  company  knew 
it  or  not  you  are  at  liberty  to  consider  any 
knowledge  which  the  evidence  discloses  the 
defendant's  agents  In  Georgia  had  on  that 
subject,  provided  the  knowledge  of  such 
agents  was  acquired  in  the  course  of  the  de- 
fendant's business  In  reference  to  such  appli- 
cations and  policies,  and  w'tbin  the  scope  of 


their  employment;  and  yon  may  look  also  to 
the  recitals  contained  on  the  face  of  the  ap- 
plications themselves.  If,  however,  the  com- 
pany did  not  know  that  tiie  Stephen  Berry 
of  the  three  policies  was  the  same  Stephen, 
and  in  good  faith  went  on  collecting  pre- 
miums on  all  three  of  them,  believing  the  as- 
sured was  a  different  individual  In  each;  and 
you  further  believe  fnxn  the  evidence  tliat 
the  representation  that  there  was  no  other 
insuraoce  with  them,  changed  the  nature, 
eliaiacter,  or  extent  of  the  risk,— the  com- 
pany would  not  be  bound  by  the  last  two 
policies,  and  yon  would  disallow  plaintiff's 
claim  pro  tanto." 

Dorsey,  Brewster  &  Howell,  for  plaintiff 
In  error.  Westmoreland  &  Austin,  for  de- 
fendant in  error. 

PER  CURIAM.     Judgment  reversed. 


KREITZBR  V.  OROVATT  et  al. 

(Supreme  Court  of  Georgia.     Aug.  20,  1894.) 

Appbalablb  Jvdomexts  —  Parties  —  Raii,roai> 

HORTOAaC— FORlCIiOSrRB— 8AX.I  TO  At- 

TosxBT  or  Kbookd. 

1.  The  decision  denying  the  motion  to  set 

Bside  the  receiver's  sale  was  not  merely  interloc- 
utory, but  final  in  its  nature.  It  was  therefore 
subject  to  review  on  a  separate  writ  of  error, 
aad  the  parties  to  the  same  were  snfl&cient,  the 
receiver  nimaelf  not  being  a  necessary  party. 

2.  The  attorneys  to  foreclose  a  mortgage 
made  to  a  trustee  for  the  security  of  bondbold- 
er»— the  same  attorneys  bcteg  also  attorneys  for 
the  receiver—are  disquafifted,  by  their  profes- 
sional engagement  and  relation,  from  purchas- 
ing for  their  own  benefit  the  mortgaged  prop- 
er^, when  sold  by  the  receiver  under  the  decree 
of  foredosnre.  The  consent  of  the  trustee, 
without  the  consent  of  the  bondholders,  will  not 
romove  the  disqualification.  The  associates  of 
tbe  attorneys  in  making  the  purchase  are  af- 
fected by  the  disqnalifleation  of  the  latter.  And 
innsmuch  as  it  admits  of  some  question,  under 
the  evidence,  whether  the  property  brought  its 
full  value,  the  application  of  one  of  the  bond- 
holders, made  In  due  time,  and  before  the  sale 
was  confirmed,  to  set  aside  the  sale,  should  have 
been  graoted,  and  a  resale  ordered. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Glynn  county; 
J.  li.  Sweat,  Judge. 

Action  by  Hoyet  &  Co.  and  others  against 
the  Brunswick  Street-Railroad  CJompany  for 
the  appointment  of  a  receiver,  and  other  re- 
lief. A  receive  was  appointed  and  a  sale 
of  property  ordered,  which  was  made  to  A. 
J.  Crovatt  and  others.  O.  A.  Kreitser  moved 
to  disapprove  tbe  action  of  the  receiver  and 
set  aside  tbe  sale.  This  motion  was  over- 
ruled, and  Kreltzer  brings  error.     Reversed. 

Tbe  following  is  tbe  official  report: 

In  the  case  of  Hoyet  &  Co.  et  al.  v.  Tbe 
Brunswick  Street-Batlroad  Company,  a  re- 
cover was  appointed  for  tbe  defendant.  The 
Farmers'  Loon  &  Trust  Company,  as  trustee 
for  tbe  holders  of  the  first  mortgage  bondji  at 
the  railroad  company,  became  a  party  by  in- 
ter\'ention.     By  consent  of  tbe  counsd  fbr  all 
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parties,  a  decree  was  taken  for  a  sale  by  the 
receiver  aa  the  flrat  Tuesday  In  April,  1883, 
after  adrertlsement,  of  all  the  properties, 
rights,  credits,  and  franchises  of  the  railroad 
company,  at  public  outcry,  to  the  highest  bid- 
der, for  cash,  under  certain  proylslons.  The 
sale  was  made  at  the  time  stated,  and  the 
property  was  sold  to  Allison,  liSnd,  Whitfleld, 
and  Croratt  for$10,000,theyt)elng  the  highest 
bidders,  which  sum  was  paid  to  the  receiver, 
who  thereupon  made  them  a  deed  to  the  prop- 
erty. He  reported  to  the  next  (May)  term  of 
the  superior  court  his  actions  In  making  the 
sale  and  paying  out  the  proceeds  thereof,  ask- 
ing that  said  actions  be  confirmed.  At  the 
same  term,  Kreltzer,  representing  himself  to 
be  a  holder  of  39  of  the  bonds  of  the  rail- 
road company,  of  the  face  value  of  $500  each, 
filed  his  motion  to  disapprove  the  actions  of 
the  receiver,  and  to  set  aside  the  sale  and  can- 
cel the  deed.  The  motion  was  heard  In  vaca- 
tion and  was  oven-uled,  and  movant  except- 
ed. The  consent  decree  provided  "that  the 
purchaser  at  such  sale  may,  if  he  so  elect, 
pay  over  to  said  receiver,  at  the  time  of  mak- 
ing such  sale,  not  less  than  the  sum  of  ten 
thousand  dollars,  cash,  of  the  purchase  price, 
and  the  remalndei'  thereof  may  be  paid  by 
the  delivery,  upon  the  part  of  said  purchaser, 
to  said  recover,  of  the  first  mortgage  bonds 
of  the  defendant  company,  to  an  amount  at 
their  face  value,  equaling  the  pro  rata  sum 
which  said  bonds,  thus  tendered,  beer  to  the 
entire  issue  of  said  bonds;  and  said  receiver 
sliall  be  authorized  to  make  good  and  suffi- 
cient titles  to  the  purchaser  at  said  sala"  It 
was  further  decreed  that  from  the  proceeds 
of  the  sale  the  receiver  pay,  first,  costs  of  the 
case,  and  the  expenses  incurred  by  the  receiv- 
er under  approval  of  the  court;  that  $500  be 
paid,  as  attorney's  fees,  to  the  counsel  for  the 
receiver,  and  $1,200  to  the  receiver,  for  his 
services,  and  $500  attorney's  fees  to  Good- 
year &  Kay,  the  attorneys  filing  the  petition 
and  bringing  the  fund  into  court,  and  $50  fee 
to  L.  J.  Brown,  as  attorney  for  the  defendant; 
that  $380  be  paid  to  laborer's  lien  creditors 
In  full  settlement  of  their  claims,  amounting 
to  $566,  and  $770  to  the  holdei-s  of  a  steam- 
boat lien  for  coal  furnished,  In  full  settlement 
of  their  claim  for  $1,140;  that  the  Farmers' 
Xjoan  &  Trust  Company  be  paid  $1,000  as  its 
compensation  as  tixistee  for  the  bondholders 
under  the  mortgage,  and  $2,000  be  paid  to 
Crovatt  &  Whitfleld,  as  the  attorneys  for  said 
trustee;  and  tiiat  the  rest  of  the  proceeds 
of  sale  be  paid  to  said  trustee  upon  account, 
to  be  credited  upon  said  mortgage  deed  ex- 
ecuted and  delivered  by  the  railroad  company 
to  said  trustee  for  the  bondholders,  which 
mortgage  was  for  $150,000  principal,  and 
which  Is  hereby  finally  foreclosed,  etc.  The 
grounds  of  the  motion  to  set  aside  tlie  sale 
are,  hi  brief,  that  Crovatt  &  Whitfleld,  being 
the  counsel  for  the  receiver  and  also  for  the 
trustee,  had  no  right  to  purchase  the  property 
at  Uie  receiver's  sale  for  their  individual  ben- 
efit and  profit,  and  that  the  property  was 


worth  over  $30,000,  and  the  price  at  which 
they  purchased  ($10,000)  was  grossly  inade- 
quate. At  the  hearing  of  the  motion  it  ap- 
peared that  the  original  record,  with  the  ex- 
ception of  the  decree  previously  referred  to, 
had  been  loat,  and,  after  search,  could  not  be 
found. 

C.  P.  Goodyear  testified:  He  was  presidoit 
of  the  railroad  company  nntU  it  went  into  the 
hands  of  the  recover.  Its  property  consisted 
of  about  7%  miles  of  rail  laid  in  the  dty  of 
Brunswick,  and  about  1%  miles  of  track  rail 
laid  on  St  Simons  Island;  14  am;  40  mules: 
2  steamboats  (the  Pope  Catiln  and  Egmont): 
a  depot  lot  originally  costing  about  $3,00i'. 
with  a  depot  building  thereon  costing  betweoi 
five  and  seven  thousand  dollars.  The  pn%>- 
erty.  If  sold  as  old  Jnnk,— that  is,  marirated 
for  what  It  would  bring  as  property,  wltlwut 
regard  to  the  franchises,— was  worth  tar  in 
excess  of  $10,000.  He  considered  the  steel 
rail  worth  as  much  as  $18,000,  the  steamboats 
worth  $5,000,  and  the  dq>ot  building  and  lou 
mules,  and  cars  worth  enough  more  to  make 
a  total  value  of  proiierty,  without  regard  to 
the  value  of  franchise,  of  $28,000.  Ehirlng 
the  i)erlod  of  about  five  years  In  which  the 
railnind  had  been  operated,  it  had  been  done 
at  a  loss  of  from  three  to  five  thousand  dol- 
lars per  annum.  A.  J.  Crovatt  and  Bolline 
Whitfield,  composing  the  firm  of  Crovatt  & 
Whitfleld,  were  attorneys  for  the  Farmers' 
Loan  &  Trust  Otxnpany  In  the  original  cai»e. 
intervened  therein  for  said  company,  as  trus- 
tee of  the  first  mortgage  bondholders,  and 
prayed  foreclosure  of  the  mortgage  or  deed  of 
trust  and  sale  of  the  property  to  satiafy  the 
lien  of  the  first  mortgage  bondholders.  They 
continued  of  counsel  In  the  cause  to  and  In- 
cluding the  day  of  sale,  and  were  counsel  of 
the  trustee  at  the  time  the  bid  was  made  for 
the  property.  Witness  was  not  present  st 
the  day  of  sale,  but  had  been  told  by  Crovatt 
that  he  had  bid  In  the  property  for  himself. 
Whitfleld,  A.  H.  Lane,  and  others.  Witness 
belonged  to  the  flrm  of  Goodyear  &  Kay,  wli- 
represented  creditors  in  the  cause,  and  wen 
paid  out  of  moneys  derived  from  the  sale, 
and  provided  for  In  the  consent  decree,  an<i 
clients  of  theirs  had  been  paid,  under  tb-> 
terms  of  said  decree,  out  of  the  fund  de- 
rived from  the  bid  made  by  Crovatt  at  tht- 
sale. 

James  Calnam,  Sr.,  testified:  He  had  been 
engaged  in  railroad  construction  over  $■ 
years;  bad  been  In  the  employment  c^  tb- 
Brunswick  Street-Railroad  Company;  bait 
laid  portions  of  its  track,  and  superintendM 
repair  of  other  portions.  Under  the  use  to 
which  this  track  bad  been  subjected,  it  hs'l 
not  depreciated  in  value  more  than  5  pr 
cent.  He  would  be  willing  to  give  S-i.t'* 
for  the  mile  and  a  half  of  track  ctMistitutiDf 
the  St  Simons  Island  Line,  with  the  fian- 
chlses  accompanying  the  same,  and  the  cars 
and  mules  belonging  thereto,  conditioned  on 
Hotel  St  Simons  be'.ng  kept  open,  and  In 
connection  therewith;   and  be  would  considoi 
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the  entire  pn^erty  of  the  line  a  bargain,  it 
he  had  the  money,  at  $30,000),  He  waa  pres- 
ent at  the  day  of  sale.  Did  not  bid  on  the 
property.  Heard  nothing  said  about  It,  but 
his  impression  was  that  it  was  being  Ud  in 
for  the  l>ondholder8,  and  had  he  known  It  was 
being  bid  in  for  the  personal  benefit  of  C3ro- 
▼att,  Whitfield,  and  Lane,  they  would  not 
have  got  it  for  $10,000.  (At  this  Junctm-e, 
Groratt,  for  himself  and  associates,  offered 
the  property  to  the  witness,  or  any  one  else 
who  would  buy  It,  elth^  for  $10,000,  or  per- 
haps $11,000,  without  the  offer  being  accept- 
ed.) 

Gi-ovatt  testified:  His  firm  were  the  attor- 
neys of  the  trustee,  and  as  such  interrened  in 
the  original  cause.  Joined  in  the  consent  de- 
cree, and  were  attorneys  of  the  trustee  on  the 
day  of  sale.  He  was  the  bidder  thereat  for 
himself  and  associates.  His  dlent,  the  Far- 
mers' Ijoan  &  Trust  Company,  authorized  him 
so  to  bid  if  he  wished,  as  it  would  cause  the 
proi»erty  to  bring  more.  Prior  to  the  sale 
be  and  his  associates  had  acquired  by  pur- 
chase $70,000  of  the  total  issue  of  $150,000 
of  bonds  of  the  railroad  company.  He  be- 
lieved all  the  other  bondhc^ders  knew  the  sale 
was  to  take  place.  He  liad  sent  copies  of 
the  newspapers  containing  the  advertisements 
of  sale  to  parties  in  New  York  (the  Farmers' 
Lioan  A  Trust  Company),  who  assured  him 
they  would  send  a  copy  to  each  bondholder, 
and  he  believed  It  had  been  done.  In  bis 
Judgment,  the  property  of  the  railroad  com- 
pany was  not  worth  more  than  the  amount 
bid  at  the  sale.  It  was  dtily  advertised. 
Quite  a  crowd  were  present  Everything  was 
open  and  fair,  and  only  one  other  bid,  of 
$1,000,  was  made.  The  money  was  paid  and 
disbursed,  a  bill  of  sale  or  deed  executed,  and 
the  possession  of  the  property  tamed  over  to 
them  by  the  receiver,  and  no  notice  ever  giv- 
en of  any  objection  or  contest  until  this  pro- 
ceeding was  l)egim.  He  believed  the  prop- 
erty of  the  comi>any,  including  its  steel  rail, 
had  d^reclated  at  least  50  per  cent  He  liad 
no  experience  as  a  railroad  man,  but  the  tail 
showed  it  was  badly  worn,  and  much  depre- 
ciated. The  depot  building  was  almost  value- 
less, and  the  mules  were  Inferior  Texas  mules, 
and  the  cars  second  class.  The  steamboats 
sold  for  a  sum  exceeding  $3,500,  and  less  than 
$4,000.  He  would  not  state,  the  exact  amount 
or  terms  of  sale.  He  and  Whitfield  were 
bidders  at  the  sale  for  themselves,  and  not 
for  their  client,  the  Farmers'  Loan  &  Trust 
Company.  In  Ills  opinion,  to  dismantle  the 
ptt4>erty,  and  sell  it  as  old  Junk,  or  for  what 
It  would  bring  to  the  market,  would  not  net, 
for  the  whole  property,  over  $10,000.  He  and 
bis  associates  stood  ready  to  take  the  amount 
they  gave  for  It,  or  some  slight  increase  there- 
on, but  could  not  find  a  purchaser. 

3.  E.  Du  Bignon  testified :  He  did  not  believe 
the  steamlMMt  Pope  Catlln  was  worth  in  ex- 
cess of  $3,500,  and  would  not  be  willing  to 
^ve  for  her  over  $3,000,  and  did  not  think 
the  steamboat  Egmont  worth  over  $600.    He 


thought  $10,000,  the  amount  (or  which  the 
property  sold,  was  about  all  it  was  reasonably 
worth. 

Goodyear  further  testified  that  Crovatt  & 
Whitfield,  as  attorneys  for  the  trustee,  filed 
their  intervention  in  said  cause,  attaching  to 
it  a  copy  of  a  deed  of  trust,  reciting  that  It 
was  the  deed  of  trust  under  which  the  lionds 
of  the  railroad  company  were  issued;  that 
the  railtxnd  company  answered,  admitting 
this  to  be  true,  and  that  under  this  deed  a 
total  of  $150,000  of  first  mortgage  bonds  were 
issued;  and  that  39  specified  bonds  (intro- 
duced in  evidence  as  the  property  of  movant) 
were  Issued  under  said  deed,  each  bond  be- 
ing for  $500. 

8.  R.  Atkinson  and  Goodyear  &  Kay,  for 
plaintiff  in  error.  Crovatt  &  Whitfield,  for 
defendants  In  error. 

PBB  GUBIAM.    Judgment  reversed. 


FLANNERY  et  al.  v.  BALDWIN  FERTI- 
LIZER CO. 
(Supreme  Court  of  Georgia.    Aug.  20,  1894.) 

MOBTOAOB  FOKECIAMUBE  —  BeBVIOB  0»  PrOCBSS— 

Who  mat  Questiox  -Res  Judicata. 
Where  the  Berrice  In  a  statutory  proceed- 
ing to  forecloee  a  mortgage  on  realty  was  regu- 
lany  returned  by  the  sheriff  as  made  upon  a  spe- 
cial agent  of  the  mortgagor,  a  creditor  of  the 
mortgagor  who  had  a  general  Judgment  junior 
to  the  mortgage  could  not  dispute  the  legality 
of  tiie  service  by  showing,  on  a  rule  to  distribute 
money,  that  the  person  served  was  not  in  fact 
a  special  agent  of  the  mortgagor  at  the  date  of 
the  service;  it  not  appearing  uat  the  mortgagor 
had  repudiated  the  service,  or  taken  any  steps 
to  travetse  the  sherifPs  return,  or  to  have  the 
Judgment  of  foreclosure  set  aBide.  In  render- 
ing the  Judgment  of  foreclosure,  the  superior 
cccrt  necessarily  adjudicated  upon  the  fact  of 
service  and  its  suffidency,  the  mode  of  service 
being  one  of  those  expressly  enumerated  by 
statute.  Code,  }  3962. 
(Syllabus  by  the  Court) 

Error  from  superior  court.  Dodge  county; 
C.  O.  Smith.  Judge. 

An  action  by  John  Flannery  &  Ga  against 
one  Coleman  to  foreclose  a  mortgage,  where- 
in the  Baldwin  Fertiliser  Company  interven- 
ed, claiming  the  fund  in  the  hands  of  the  sher- 
ifiC.  From  the  Judgment  rendered,  ]>laintIffB 
bring  error.    Reversed. 

Following  is  the  official  report: 

A  rule  for  distribution  of  money  In  the 
sheriff's  hands  was  brought  by  John  Flannery 
&  Co.  The  Baldwin  Fertiliser  Company  in- 
tervened, claiming  the  fund  upon  its  execu- 
tion, and  alleging  that,  while  the  mortgage  of 
P^lannery  &  Co.,  upon  which  thdr  execu- 
tion issued  by  foreclosure,  was  senior  to  in- 
tervener's Judigment  in  attachment,  it  was  not 
entitled  to  the  fund  raised  by  the  sheriff'a 
sale,  for  the  reason  that  the  mortgage  f oredo. 
sura  was  void,  there  having  been  no  service 
of  the  rule  nisi  upon  Ooleman,  the  defendant 
in  execution,  nor  acknowledgm^it  of  service, 
nor  appearance  and  pleading,  nor  other  walv- 
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er  by  said  defendant;  the  only  pretense  of  serv- 
ice being  upon  Peacock  as  special  agent  of  Uole- 
man  wb«reas  Peacock  was  not  tbe  special  agent 
of  Cioleman  upon  wbom  service  could  be  per- 
fected; and  that,  notwithstanding  the  sale 
was  under  the  execution  of  tbe  lnterv«ier, 
the  sheriff  failed  to  make  an  entry  thereon 
to  that  effect,  but  Indorsed  on  tbe  execution 
of  Flannery  &  Co.  an  entry  that  tbe  property 
bad  been  sold  under  both  eKecutions,  wbieh 
entry  Intervener  traverses  In  so  far  as  It 
refers  to  the  Flannery  execution.  Flannery 
&  Co.  alleged  that  tbe  property  was  sold  un- 
der both  executions,  and  that  they  were  en- 
titled to  the  fund  under  their  noortgage  and  fl. 
fa.  issued  upon  the  foreclosure  thereof,  whl(^ 
was  superior  to  tbe  attachment  fl.  fa.  of  inter- 
vener, and  older  than  the  levy  of  the  attach- 
ment They  denied  tbe  right  of  the  inter- 
vener to  participate  In  tbe  distribution,  or  to 
inquire  Into  tbe  validity  of  the  mortgage  fl. 
fa.  and  Judgment  of  foreclosure,  or  to  make 
the  issue  that  Peacock  was  not  in  fact  tbe 
special  agent  of  Coleman,  tbe  mortgagor,  this 
being  a  personal  privilege  and  right  of  Cole- 
man alone.  They  further  alleged:  Tbe  mort- 
gage foreclosure  was  perfectly  regular  upon 
its  face  In  every  particular,  and  plaintiffs  be- 
lieved In  good  faith  that  it  was  sufiBcient  at 
tbe  time  of  tbe  foreclosure  and  at  the  time 
of  tbe  sale,  and  that  the  entry  of  servioe'Cm 
Peacock  as  special  agent  was  true  and  cor- 
rect, and  that  Peacock  was  in  fact  such  spe- 
cial agent,  be  never  having  denied  the  fact, 
but  having  allowed  the  foreclosure  to  pro- 
ceed to  judgment  absolute  without  Informing 
plaintiffs  to  the  contrary,  and  the  mortgagor 
having  acquiesced  therein,  and  permitted  a 
sale  of  part  of  the  mortgaged  property  with- 
out objection.  Under  these  circumstances 
plaintiffs  on  tbe  day  of  sale  placed  their  mort- 
gage fi.  fa.  In  tbe  bands  of  the  sheriff,  and 
consented  for  the  property  to  be  sold  unin- 
cumbered and  free  from  tbe  Hen  of  the  mort- 
gage, and  under  the  mortgage  fl.  fa.  after  due 
advertisement,  aa  well  as  under  the  attach- 
ment fl.  fa.;  and,  acting  under  this  belief, 
plaintiffs  In  good  faith  purchased  the  property 
at  the  sale,  and  paid  the  purchase  money  to  the 
sheriff.  Wherefore  their  mwtgage  lien  on 
the  property  sold  was  lost,  the  purchasers 
acquired  a  good  title,  and  the  same  could  not 
be  resold  under  another  foreclosure  of  the 
mortgage,  should  the  court  hold  that  tbe  fore- 
closure already  had  was  Insufficient;  and  the 
only  remedy  plaintiffs  tKxw  have  Is  upon  the 
fund  In  court.  The  mortgagor  Is,  and  has  for 
several  years  been,  a  nonresident  of  tbe  state, 
and  is  utterly  insolvent  The  case  was  sub- 
mitted to  tbe  judge  without  a  jury.  He 
awarded  tbe  fund  to  the  intervener,  with 
costs  against  the  plaintiffs,  and,  further,  ad- 
judged that  the  judgment  foreclosing  tbe 
mortgage  was  void  for  want  of  legal  service, 
the  allegation  of  the  Intervener  on  this  point 
being  true,  and  the  entry  of  service  being  un- 
true, and  that  Peacock  was  not  the  special 
ag«nt  of  Coleman  at  the  tim*  of  said  service. 


To  these  rulings  the  plaintiffs  excepted.  They 
also  excepted  to  the  overruling  of  their  ob- 
jection to  the  testimony  of  Peacock  that  be 
was  not  the  special  agoit  of  Coleman  at  tbe 
time  he  was  served  with  the  rule  nisi  to  fore- 
close the  mortgage;  tbe  grounds  of  objectloa 
being  as  stated  in  their  pleadings,  already  re- 
cited. 

De  Lacy  &  Bisbop,  for  plaintiffs  In  oror. 
B.  A.  Smith,  W.  M.  Clements,  and  B.  Herr- 
man,  for  defendants  in  error. 

PEB  CURIAM.    Judgment  revoked. 


PBASB  V.  STATE. 

(Supreme  Court  of  Georgia.     June  30,  18&f.> 

Labont  —  OBTUNiiro  Goods  bt  Falsb  Btatb- 

HENTS. 

1.  To  obtain  fraudulently  a  contribution  of 
dctiiing  suitable  for  use  in  preparing  the  corpse 
of  an  indigent  peison  for  burial,  on  the  pretext 
and  false  representation  that  a  certain  person, 
Iinown  to  tbe  contributor,  and  in  whose  interest 
the  latter  would  be  likely  to  feel  a  benevolent 
interest,  is  d«ad  and  onbnried.  wlien  in  fact  he 
it  alive,  would  not  aeceBsarily  besunple  larc«ny. 
even  If  tbe  wrongdoer  solicit  and  obtain  the  con- 
tribution with  intent  to  retain  the  clothing  for 
himself  and  con^trt  It  to  bis  own  use.  and 
^onld  snbseguentiy  oarry  the  intention  into  ef- 
fect. Were  the  oontribntion  made  as  an  imme- 
diate gift  of  the  clothing  to  tbe  impostor,  the 
latter  would,  on  receiving  possession,  acquire 
the  title,  which  would  vest  in  him,  subject  to  be 
divested  at  the  election  of  the  donor  upon  dis- 
covering the  fraud.  A  trust  ex  maleficio  would' 
arise,  by  operation  of  law,  for  the  benefit  of  the 
contributor.  As  tbe  impostor  would  have  a 
title  derived  from  the  contributor,  though  pro- 
cured by  fraud,  he  could  not  steal  the  goods,  so- 
long  as  tbe  title  remained  in  him.  Were  the 
contribution  made,  on  the  contrary,  as  a  bail- 
ment of  the  clothing,  to  be  applied  to  tbe  spe- 
cific charity,  as  the  property  at  tliat  time  of  the 
contributor,  the  title  would  remain  in  the  con- 
tributor, and  the  execution  by  tbe  impostor  of 
bis  pre-existing  purpose  to  appropriate  the  gpoils- 
fmadnlently  to  his  own  use  would  constitute 
simple  larceny. 

2.  It  results  from  the  foregoing  that  in  a 
given  Instance  of  a  fraudulent  attempt  to  ob- 
tain such  a  contribatkm  by  such  means,  it  can- 
not be  known  whether  the  attempt  in  questioa 
was  to  commit  simple  larceny,  or  only  to  cheat 
and  swindle,  unlesw  It  can  be  ascertained  from 
the  evidence  to  which  class  the  solicited  con- 
tribnttOB,  had  It  been  made,  would  have  belonfr- 
ed;  that  is,  whether  it  would  have  been  a  gift 
to  tbe  Impostor,  consummated  in  order  that  he- 
might  gratify  his  supposed  benevolent  inclina- 
tions, or  a  bailment  for  application  by  bim,  a» 
agent  of  the  contributor,  to  the  charitable  ob- 
ject In  this  respect  the  facts  of  the  present 
case  are  too  meager  and  too  indeterminate  in 
their  bearing  to  warrant  a  conviction  for  the 
alleged  attempt  to  commit  simple  larceny. 
Whether  tbe  clothing  would  have  be«>  nven  to- 
the  accused,  or  merely  bailed  to  him.  nad  his 
representations  been  credited,  and  bad  delirery 
been  made  accordingly,  is  not  ascertainable. 
Most  probably,  his  desUna  was  to  obtain  the  ar- 
ticles as  a  dtmation,  and  not  as  a  mere  bailment. 
The  person  of  whom  the  contribution  was  solic- 
ited had  no  intention  that  the  would-be  impostor 
should  become  either  donee  or  bailee,  but  took 
care  not  to  trust  his  representation  as  a  b«ai» 
for  delivering  possession,  whether  with  title  dr 
without  it 

(Syllabus  by  the  Court) 
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Error  from  criminal  court  ot  Atlanta;  T. 
P.  Westmorland,  Judge. 

Palmer  Peaae  was  conTicted  of  attempt  to 
commit  simple  larcenyt  and  ttrings  error.  Re- 
versed. 

The  fcdlowlns  is  the  official  report: 

Pease  was  convicted  of  an  atttoapt  to  com- 
mit  the  offense  of  simple  larceny.  Bis  mo- 
tion for  new  trial  was  orermled,  and  he  ex- 
cepted. The  gronnds  of  the  motion  were 
that  the  verdict  was  contrary  to  law,  to  evi- 
dence, without  evidence  to  support  It,  and 
without  law  to  su|q>ort  It  The  evidence  was 
to  the  following  effect:  Pease  came  to  the 
house  of  Col.  Maddox,  and  told  Mrs.  Jackson, 
OoL  Maddox'g  daughter,  that  Joe  Read,  a 
negro  who  had  worked  for  Ck>l.  Maddox  nt 
one  time,  was  dead,  and  said  that  he  wanted 
them  to  give  him  something  to  help  bury 
Read.  This  was  In  the  morning.  She  did 
not  give  him  anything,  at  that  time,  but  sent 
Willis  Scott  to  the  place  where  defendant 
said  Read  was.  Seott  found  nobody  dead  on 
that  street.  Peaae  came  back  in  the  after^ 
noon,  and  wanted  Mrs.  Jackson  to  give  him 
some  clothes  In  which  to  bury  Read.  She 
did  not  give  them  to  defendant,  bnt  gave 
Scott  some  underwear,  shirts,  etc.,  for  the 
purpose  of  burying  Read,  and  told  Scott  to 
go  with  defendant  to  wha«  Read  was,  which 
Scott  started  to  do.  Defendant  went  with 
Scott  a  certain  distance,  and  then  gave  Scott 
the  dodge,  before  they  got  to  where  Read 
was,  and  Scott  went  back  to  Col.  Maddox's 
bouse  with  the  clothing.  Mrs.  Jackson  In- 
tended to  give  away  the  stutT  for  the  purpose 
of  helping  to  bury  Read,  and  did  not  give 
the  things  to  defendant.  She  did  not  expect 
to  get  it  back  if  Read  was  dead.  The  prop- 
erty was  hers,  and  worth  two  or  three  dol- 
lars. The  occurrence  was  in  Fulton  county, 
and  at  the  time  Read  was  alive. 

Cuyler  Smith,  for  plaintiff  In  error.  L.  W. 
Thomas,  for  the  State. 

PER  CURIAM.     Judgment  reversed. 


DAWSON  V.  BRISCOE  et  ai 

(Supreme  Coiurt  of  Georgia.     July  16»  1894.) 

New  Trial— Bhiet  or  Evidence— Discretion  or 

COORT. 

1.  It  ia  no  ground  for  dismlssine  a  motion 
for  a  new  trial  that  the  brief  of  evidence  con- 
tains some  ■nper&uous  matter,  and  an  error-  of 
the  court  In  approving  the  brief  over  objection 
is  cured  by  the  previous  written  assent  of  the 
objecting  counsel  to  the  correctness  of  the  brief. 
The  proper  motion  would  have  been  to  purge 
the  brief  of  all  its  superfluities,  pointing  out  the 
same  spedflcally. 

2.  On  the  merits,  the  case  Is  within  the  rale 
that  the  first  grant  of  a  new  trial  will  not  be 
interfwed  with. 

(Syllabas  by  the  Court) 

Error  from  superior  court,  De  Ralb  coun- 
-ty;   R.  H.  Clark,  Judge. 

Action  between  Edward  Dawson  and  Eg- 


bert Briscoe  and  another.  From  the  Judg- 
ment rendered,  Dawson  brings  error.  Af- 
firmed. 

T.  C.  BatUe  and  W.  J.  Albert,  for  plaintiff 
in  error.  Lewis  &  Oreen,  for  defendants  la 
error. 

P.ER  CURIAM.    Judgment  afflnned. 


SfABRY  V.  METROPOLITAN  TRUST  CO. 
(Sui)reme  Court  of  Georgia.     July  16,  1894.) 
Railroad  Moktoaor— Rights  op  Mobtoaoee 

AND  ATTACBIXO  CrBDITOR. 

1.  A  mortgage  deed,  executed  and  deliver- 
ed In  the  state  of  Alabama  to  a  named  trustee, 
by  a  railway  eoiporatioa,  daacribing  and  cover- 
ing all  its  property,  real  and  personal,  for  toe 
purpose  of  securing  the  payment  of  bonds  issued 
by  the  mortgagor,  passed  to  the  trustee  the  title 
t>  the  property  described  in  the  mortgage:  and 
consequently,  while  the  bonds  to  secure  which 
the  mortgage  was  given  remained  unpaid,  two 
locomotive  engines  covered  by  the  mortgage 
were  not  as  to  the  whole  property  therein,  sub- 
ject to  attachment  for  a  debt  of  the  railway 
company,  as  against  a  claim  interposed  by  the 
trustee.  This  Is  true  although  no  default  had 
occurred.,  and  the  mortgage  provided  that  until 
default  be  made  in  the  payment  of  the  princi- 
pal and  interest  of  the  bonds,  or  of  some  or  any 
ot  them,  the  railway  company  should  be  per- 
mitted to  possess,  operate,  manage,  and  enjoy 
the  lallrond,  with  its  appurtenances,  as  if  the 
mortgage  had  not  been  executed;  and  also  that 
until  default  the  railway  company  mi^ht  sell, 
exchange,  or  otherwise  dispose  of  such  of  Its 

I  rolling  stock  as  had  or  might  become  old.  worn 
;  out  disused,  or  undesirable,  substituting  for  the 
snme  other  property  of  equal  or  greater  value, 
1  which  should  be  covered  by  and  oe  subject  to 
the  mortgage, — it  being  further  provided  in  the 
mortgage  that  in  case  of  default  the  trustee 
might  take  possession  of  the  property,  and  sell 
the  same,  or  foreclose  the  mortgage. 

2.  Treating  the  law  of  Alabama  as  applica- 
ble to  an  attachment  sued  out  in  Georgia,  the 
claimant's  title  (if  valid)  could  not  be  displaced 
or  extinguished  without  payment  of  the  debt 
secured  by  the  mortgage.  Code  Ala.  1880,  t 
3017.  In  order  for  section  2892  of  the  Alabama 
Code  to  apply,  the  levy  would  have  to  be  re- 
stricted to  such  Interest  as  the  mortgagor  has 
in  the  property,  to  wit,  the  equity  of  redemp- 
tion, and  tne  right  to  tiossession  and  use  until 
the  lapse  of  six  months  of  continuous  default 
br  the  mortgagor.  No  law  of  force  in  Georgia 
is  more  favorable  to  the  attaching  creditor  than 
these  provisions  of  the  Code  of  Alabama. 

(Syllabus  by  the  (3ourt) 

Error  from  superior  court  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  James  F.  Mabry  against  West- 
ern Railway  (Company  of  Alabama,  where- 
upon the  Metropolitan  Trust  Company  Inter- 
vened, claiming  a  right  to  the  possession  of 
the  property  levied  on  under  attachment 
There  was  a  verdict  for  claimant  and,  plaln- 
tlfC's  motion  for  a  new  trial  having  been 
overruled,  he  brings  error.    Affirmed. 

The  following  is  the  official  report: 

Mabry  sued  the  Western  Railway  of  Ala- 
bama In  attachment  for  damages  from  per- 
sonal injuries,  which  he  alleged  he  received 
on  its  railroad  in  Alabama.    The  suit  waa 
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brousrbt  In  Fnlton  county,  Oa.  The  attach- 
ment was  levied  in  that  county  on  July  22, 
1889,  on  two  passenger  engines,  Noa.  SO 
and  SI.  The  engines  were  claimed  by  the 
Metropolitan  Trust  Company  of  the  City  of 
New  Tork.  Upon  the  trial  of  the  claim 
there  was  a  verdict  for  claimant,  and,  plain* 
tiff's  motion  for  new  trial  being  overruled, 
he  excepted.  The  motion  was  upon  the 
grounds  that  the  verdict  was  contrai7  to 
law,  evidence,  etc.,  and  because  the  cottrt 
charged  the  Jury  that  under  the  evidence 
they  must  find  the  issue  for  the  claimant 
and  against  the  plaintiff. 

Upon  the  trial  the  claimant  assumed  the 
burden  of  proof,  admitting  possession  of  the 
property  levied  on,  at  the  time  of  the  levy, 
by  defendant  Qalmant  then  put  in  evi- 
dence the  mortgage  given  by  defendant  to 
it  October  1,  1888,  to  secure  the  payment  of 
mortgage  bonda  of  defendant  The  material 
portions  of  this  mortgage  were:  It  covered 
the  railroad,  including  right  of  way,  road- 
bed, superstructure,  etc.,  all  lands  and 
depot  grounds,  etc.,  all  engines,  tenders, 
cars,  and  machinery,  and  all  Itinds  of  roll- 
ing stock,  "whether  now  owned  or  here- 
after purchased  by  said  railway  cpmpany 
for  use  on  its  railway  hereinbefore  de- 
scribed," eta  It  provided  that,  until  de- 
fault be  made  in  the  payment  of  the  prin- 
cipal and  Interest  of  the  bonds,  or  of  some 
or  any  of  them,  the  railway  company  should 
be  permitted  to  possess,  operate,  manage, 
and  enjoy  the  railroad,  with  its  appurte- 
nances, etc.,  as  If  this  deed  had  not  been 
executed.  In  case  default  should  be  made, 
continuing  for  a  certain  period,  the  trustee  (the 
mortgagee)  was  empowered  to  take  possession 
of,  operate,  and  control  the  property  con- 
veyed, and,  In  case  of  cei-tain  default  to 
take  possession  of  the  property,  and  sell  the 
same,  or  to  foreclose  the  mortgage.  It  fur- 
ther provided  that  the  trustee  should  have 
power,  in  Its  discretion,  upon  request  of  the 
mortgagor,  to  convey  to  persons  designated 
by  the  latter  any  property  which,  in  the 
Judgment  of  both,  it  was  expedient  to  dis- 
use for  the  purposes  of  the  road,  and  that 
until  default  the  railway  company  might 
sell,  exchange,  or  otherwise  dispose  of  such 
materials,  rolling  stock,  or  other  movable 
property  as  had  or  might  l>ecome  old,  worn 
out,  disused,  or  nndeslrable,  or  were  not 
needed  for  the  purposes  of  the  road,  renew- 
ing the  same,  or  substituting  therefor  other 
property  of  equal  or  greater  value;  the  new 
materials  and  property  thus  substituted  be- 
ing covered  by  and  subject  to  this  mortgage. 
The  mortgage  was  executed  by  the  mortgagor 
in  AlalMuna.  Claimant  then  introduced  a 
witness  who  testified:  "I  waa  for  some 
years  in  the  employment  of  the  Atlanta 
&  West  Point  Railroad,  and  In  1881  entered 
the  employment  of  defendant,  and  have 
been  in  such  employment  ever  since.  I  am 
familiar  with  the  engines  levied  upon.  At 
the  dat*  of  the  levy  they  were  In  posses- 


sion of  defendant,  and  were  being  used  as 
part  of  Its  rolling  stock.  Defendant  bought 
them,  and  they  were  In  continoal  use  by  It 
from  the  time  they  ware  purchased,  and 
ran  Into  Atlanta  on  the  Atlanta  A  Weat 
Point  Railroad  from  IContgomery,  Alaham.i, 
aboat  three  times  a  week.  The  two  rail- 
roads mentioned  are  under  the  same  man- 
agement One  of  the  engines  is  in  the  shops 
at  Montgomery,  undergoing  repairs,  and  the 
other  is  still  running.  The  place  where  the 
engines  were  kept  was  at  Montgomery,  Ala- 
bama, where  the  roundhonae  and  shops  were 
located.  They  were  In  Atlanta  only  when 
on  trlpa  from  Montgomery  to  Atlanta  and 
return.  The  Western  Railway  of  Alabama 
runs  from  Selma,  Alabama,  to  West  Point 
Oeorgia.  From  West  Point  to  Atlanta  Is 
the  Atlanta  &  West  Point  Railroad."  Claim- 
ant then  put  in  evidence  section  3017  of  the 
Code  of  Alabama,  as  follows:  "When  per- 
sonal property  mortgaged  to  another  is  lev- 
ied on  under  execution  or  attachment,  tbc 
mortgagee  or  his  assignee  may  try  the  right 
of  the  property  as  provided  in  this  chapter; 
but  the  plaintiff  In  the  process  may  pay  to 
the  mortgagee  or  his  assignee,  the  amount 
owing  on  the  debt  secured  by  the  mortgage; 
and  in  such  case  the  property  shall  be  sold, 
as  well  for  the  payment  of  the  mortsage 
debt  as  for  the  satisfaction  of  the  process. 
the  proceeds  of  the  sale  to  be  first  applied, 
after  payment  of  costs,  to  reimburse  the 
plaintiff  the  amount  so  paid  by  bim  to  sach 
mortgagee  or  assignee."  Plaintiff  put  to 
evidence  section  2892  of  the  Code  of  Ala- 
bama, as  follows:  "Property  subject  to 
levy  and  sale  under  execution.  Eixecutioua 
may  be  levied  •  •  •  (2)  On  personal  prop- 
erty of  defendant  except  things  In  action 
whether  he  has  the  absolute  title  thereto  or 
the  right  only  to  the  possession  thereof  for 
his  own  life,  the  life  of  another,  or  any 
shorter  period,  but  this  does  not  apply  to  a 
possession  acquired  by  a  bona  fide  hiring  of 
chattels.  (3)  On  an  equity  of  redemption  in 
either  land  or  personal  property,  when  any 
Interest  less  than  the  absolute  title  Is  sold, 
the  purchaser  is  subrogated  to  all  the 
rights  of  the  defendant  and  subject  to  all 
his  disabilities." 

John  C.  Reed,  for  plaintiff  In  error.  Cal- 
houn, King  &  Spalding,  for  defendant  In  er- 
ror. 

PER  CURIAM.    Judgment  affirmed. 


SAVANNAH,  P.  &  W.  RT.  CO.  v.  BROOKS. 

(Supreme  Court  of  Georgia.    Aug.  20, 1891.) 
Warehoosbmbn  — Liabilitt  pok  DBsrancnov  ot 

PROPEKTr. 

The  evidence  warranted  the  verdict  and 
there  was  no  error  by  the  court  for  which  a 
new  trial  should  be  granted. 
(Syllabus  by  the  Court) 
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Error  from  superior  cotirt,  Charlton  coun- 
ty; J.  L.  Sweat,  Judge. 

AcU(»  b7  R.  li.  and  M.  M.  Brooks  against 
tbe  Savannab,  Florida  &  Western  Railway 
Company  to  recover  for  goods  destroyed 
while  in  defendant's  warebonae.  Plaintiffs 
bad  judgment,  and  defendant  brings  error. 
AfiBrmed. 

The  foUowlJBg  Is  the  official  report: 

Tbe  petition  of  B.  L.  and  M.  M.  Brooks 
alleged  that  the  railway  company  was  In- 
debted to  tbem  9532.84.  for  that  on  or  about 
January  8,  1802,  it  received  as  warehouse- 
men, and  accepted  for  storage,  certain  goods, 
setting  forth  the  goods,  of  a  value.  Including 
^19  freight  anddrayage,  of  IT12.50,  and  de- 
livered, out  of  the  goods  so  stored,  certain 
goods,  setting  forth  what  they  were,  of  the 
value  of  9180.18;  that  an  agreement  was 
made  betweoi  It  and  petitioners,  stipulating 
that  storage  should  be  charged  on  said  goods; 
that  on  tbe  7th  or  8tb  of  January,  1892,  said 
described  goods  remaining  in  the  warehouse 
were  destroyed,  through  the  gross  negligence 
of  the  railway  company  or  Its  agents,  by  a 
lire  caused  by  the  lighting  of  a  cigar,  or  a 
cigar  which  fell  In  a  lot  of  bay  stored  in  the 
warehouse,  or  by  and  through  other  gross 
negligence  of  the  railway  company  or  Its 
agents;  and  that  through  the  failure  of  the 
railway  company  to  exercise  ordinary  dili- 
gence in  the  preservation  of  said  goods, 
which  became  a  total  loss  to  petltloneis,  they 
were  damaged  In  tbe  sum  of  $632.84.  The 
Jury  found  f<»>  plaintiffs  the  amount  sued  for, 
and,  defendant's  motion  for  new  trial  being 
overruled.  It  excited.  The  motion  con- 
tained the  grounds  that  the  verdict  was  con- 
trary to  law,  evidence,  etc.,  contrary  to  tbe 
cbarge  of  tbe  court,  and  contrary  to  a  sped- 
fled  portion  of  the  charge.  Also,  because  the 
verdict  was  contrary  to  law,  in  that  tbe 
freight  bad  not  been  prepaid  on  these  goods, 
and  it  was  charged  in  the  bill  to  tbe  plain- 
tiffs; the  rule  of  law  in  such  cases  being 
that  tbe  measure  of  damages  is  the  value 
of  the  property  at  tbe  point  of  destination, 
less  the  freight,— the  Jury  having  found  tbe 
full  value  of  the  property  with  the  freight 
added.  Because  the  court  refused  to  grant 
a  nonsuit  on  the  ground  that  plaintlfTs  bad 
failed  to  make  out  their  case  under  the  evi- 
dence; they  having  alleged  that  a  specific 
contract  was  made  with  defendant  to  re- 
ceive and  store  for  them  the  goods  sued  for, 
and  that  tbe  negligence  consisted  In  tbe 
Uebtlng  of  a  cigar  or  the  letting  fall  of  a 
cigar  on  tbe  hay  in  said  warehouse,  or  by 
and  through  other  gross  negligence  of  said 
milroad  company  or  Its  agent  Because  tbe 
conrt  refused  to  give  In  charge  the  following 
-writtoi  request:  "That  If  the  Jury  find  from 
the  evidence  that  tbe  goods  were  received  and 
receipted  for  by  tbe  consignee,  or  bis  agent, 
and  were  afterwards  received  back  by  tbe 
agent  of  defendant,  to  be  kept,  with  or  with- 
out hire,  the  defendant  would  uot  be  respon- 
sible, unless  special  authority  Is  shown  in 


tbe  agent  of  the  defendant  to  receive  tbe 
goods."  Because  the  court  charged  tbe  fol- 
lowing: "Extraordinary  diligence  is  that  ex- 
treme care  and  caution  which  very  prudent 
and  thoughtful  persons  use  in  securing  and 
preserving  their  own  property;  the  absence 
of  such  diligence  is  termed  'slight  neglect.' " 
Movant  alleges  that  this  was  confusing  and 
misleading  to  the  Jury,  and  unauthorised  by 
the  pleadings  and  evidence.  Error  in  char- 
ging: "Now,  the  defendants,  in  reply  to  all 
these  claims  and  contentions  upon  the  part 
of  tbe  plaintiffs,  say  that  they  are  not  liable; 
that  as  common  carriers  their  duty  and  lia- 
bility had  ceased,  that  they  had  delivered  the' 
goods  at  the  point  of  destination  to  these 
plaintiffs,  and  that  th^  had  no  further  con- 
trol over  them,  and  that  they  were  placed 
and  left  in  their  warehouse  by  the  plaintiffs 
at  their  own  risk;  and  defendants  deny  that 
the  fire  which  destroyed  these  goods  was 
the  result  of  any  fault  or  negligence  on  their 
part,  or  any  of  their  employte."  Alleged  to 
be  error  because  misleading,  in  that  It  led 
the  Jury  to  suppose  that  defendant's  liability 
as  a  common  carrier  was  sought  to  be  es- 
tablished by  plaintiffs,  which  was  not  true, 
by  allegations  or  proof,  and  that  it  further 
led  tbe  Jury  to  believe  that  the  burden  of 
proof  that  the  goods  were  not  destroyed  by 
any  fault  or  negligence  of  it  or  Its  employte 
was  on  defendant,  whereas  tbe  only  negli- 
gence alleged  in  tbe  declaration  was  acts  of 
gross  negligence. 

Erwin,  dn  Blgnon  &  Chlstaolm  and  Hitch 
&  Myers,  for  plaintiff  In  error.  Mershon  & 
Smith,  for  defendants  in  error. 

FEB  CURIAM.    Judgment  affirmed. 


NOWBIjIi  V.  STATE. 
(Supreme  Court  of  Georgia.  April  IC,  1894.) 
Attbupt  to  Wrbck  Railkoid  Traik — Etidenob. 
Under  the  act  of  1885,  making  it  feloni- 
ous to  wreck  or  attempt  to  wreck  any  railroad 
train,  locomotive,  or  car,  the  actual  wrecking, 
if  accomplished  by  any  Illegal  act  tending  to 
produce  such  a  disa.3ter,  would  be  a  crime;  out, 
in  order  to  constltnte  a  criminal  attempt  where 
no  wrecking  ensoes,  an  intention  or  purpose  to 
wreck  is  essential.  The  evidence  In  the  pres- 
ent case  being  wholly  inanfiSclent  to  establish 
the  existence  of  inch  intent  or  purpose,  al- 
though the  act  done  by  the  accused  was  unlaw- 
ful, meddlesome  mischievous,  and  grossly  im- 
proper, the  verdict  was  unwarranted  under  a 
right  construction  of  the  law,  and  the  conrt  err- 
ed in  not  granting  a  new  trial. 
(Syllabus  by  tbe  Court) 

Error  from  superior  court,  Dekalb  county; 
R.  H.  Clark,  Judge. 

William  Nowell  was  convicted  of  attempt- 
ing to  wreck  a  passenger  train,  and  brings 
error.     Reversed. 

The  following  is  the  official  report: 

Nowell  was  Indicted  for  attempting  to  wreck 
a  passenger  train,  and  was  found  guilty.  He 
moved  for  a  new  trial,  and,  bis  motion  being 
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OTerruIed,  excepted.  The  evidence  was  quite 
Toluminous.  That  for  the  state  was  to  the 
effect:  What  Is  known  as  the  "accommoda- 
tion train"  oo  the  Georgia  Railroad  passed 
Decatur  with  six  passenger  coaches.  Tbe 
two  rear  coaches  bad  been  provided  with  air 
brakes,  but  the  air  brakes  were  not  in  work- 
ing order  at  the  time  In  question.  These 
two  coaches  were  coupled  together,  and  to  the 
other  coaches,  with  wliat  is  called  tbe"Janney 
Coupler,"  which  Is  worked  with  levers.  After 
ttie  train  passed  Decatur,  and  while  it  was 
still  In  Dekalb  county,  and  on  an  up  grade 
(which  made  the  levers  uiore  difficult  to 
move),  the  two  rear  coaches  were  uncoupled 
by  the  defendant  by  pulling  the  lever  of  the 
eoupling.  The  trahi  In  question  leaves  At- 
lanta only  20  mUiutes  ahead  of  a  freight  train. 
The  testimony  for  the  defendant  was  to  tbe 
effect  that  he  either  did  not  take  hold  of  the 
lever  at  all,  or  did  so  In  attempting  to  steady 
himself;  that  the  couplers  were  intnfered 
with  by  another  or  others;  and  that  some- 
times such  couplers  became  uncoupled  with- 
out using  the  levers. 

J.  W.  Arnold  and  Geo.  W.  Gleaton,  for 
plaintiff  in  error.  J.  S.  Candler,  Sol.  Gen., 
for  the  State. 

PER  CURIAM.    Judgment  reversed. 


BASS  et  al.  v.  HIGHTOWER. 
(Supreme  Court  of  Georgia.  June  11,  1894.) 
Akrest  in  Civil  Action— Discbarob  without 
Bail— FuocEDUKE— Habsas  Corpus. 
A  defendant  in  an  action  of  trover,  re- 
'quiring  bail,  cannot  be  discharged  from  legal 
imprisonment  on  the  ground  of  nia  inability  to 
produce  the  property  sued  for,  or  to  give  bond 
and  security  according  to  law,  without  pursuing 
the  remedy  pointed  out  in  section  3420a  of  tbe 
Cede.  He  cannot  obtain  his  discharge  for  this 
-cause  on  petition  for  the  writ  of  habeas  corpus; 
and  at' the  hearing,  on  the  return  of  such  writ, 
evidence  to  show  the  existence  of  such  cause  la 
inadmissible,  notwithstanding  the  facts  relied 
upon  may  be  alleged  in  the  petition  for  the  writ, 
and  notwithstanding  the  plaintiff  in  the  action 
of  trover  mar  have  voluntarily  appeared  on  the 
hearing  of  the  writ,  and  had  himself  made  a 
party  to  the  proceeding.  The  hearing  could  he 
conducted  only  in  conformity  to  the  law  applica- 
ble to  proceedings  by  habeas  corpus,  whether 
the  judge  who  issued  and  heard  the  writ  was 
the  Judge  of  the  court  in  which  the  action  of 
trover  was  pending,  or  some  other  judicial  offi- 
cer empowered  to  issue,  and  entertain  jurisdic- 
tion over,  writs  of  habeas  corpus. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  De  Ealb;  H.  C. 
Jones,  Judge. 

In  a  civil  action  by  J.  H.  Bass,  W.  P.  Hlgb- 
tower  was  arrested  and  confined,  where,  upon 
petition  for  a  writ  of  habeas  corpus  for  dls- 
cbarge  without  bail,  defendant  was  dlschar^ 
ged,  and  plaintiff  and  the  sheriff  bring  error. 
Reversed. 

The  following  is  the  official  report: 

The  petition  of  Hightower  to  tbe  Judge  of 
the  city  court  of  De  ICalb  county  alleged: 


"Petitioner  U  illegally  restrained  of  bis  liberty 
by  being  confined  in  the  common  Jail  of  said 
county  by  virtue  of  a  ball.trover  proceas,  copy 
of  which  is  attached.  He  has  ddivered  to 
the  sheriff  of  tbe  county  all  the  cattle  that 
were  in  his  possession  and  cootrol,  and  claim- 
ed und«-  such  bail-trover  process.  He  is  un- 
able to  give  security  or  produce  tbe  ptt^ier- 
ty,  as  required  by  law,  for  niiicb  he  can  show 
good  cause;  and  the  U.  S.  currency  claimed 
undffi-  said  process  is  not  in  Iiis  poseession. 
power,  or  control,  said  money  lieing  expend- 
ed for  the  cattle,  as  described  In  said  l>ail- 
trover  process,  as  per  contract  between  the 
parties."  He  prayed  for  the  writ  of  habeas 
corpus,  directed  to  Austin,  sheriff  and  Jailer 
of  the  county.  Tbe  writ  was  issued,  and,  the 
matter  coming  on  to  be  heard,  defendant 
moved  to  dismiss  the  petition  and  tbe  writ  on 
tbe  following  grounds:  "Tbe  allegations  in 
the  petition  do  not,  in  law,  entitle  the  peti- 
tioner to  the  writ  If  sncb  allegations  are 
true,  the  court  would  not  be  authorized.  In 
law,  to  discharge  the  relator  from  tbe  cus- 
tody of  tbe  sheriff.  The  allegations  in  tbe 
petition,  taken  together  with  the  sheriff's  re- 
turn in  tbe  ball-trover  suit,  make  an  issue 
tliat  could  only  be  tried  by  a  Jury;  and,  if 
the  plaintiff  is  entitled  to  his  liberty,  this  U 
not  his  remedy,  but  it  is  under  subsection  a  of 
section  3420  of  tbe  Code."*  Tbe  sberifTs  re- 
turn in  tlie  Ixiil-trover  suit  of  Bass  against 
Hightower  was:  "The  defendant,  having  this 
day  (December  SO,  1883)  been  served  with  a 
copy  of  the  petition,  process,  and  ball  aflSda- 
vit  in  said  caset  was  arrested  by  me,  and  on 
failure  to  enter  into  recogniz^ance  for  tlie 
forthcoming  of  the  property  sued  for,  and  be- 
ing unable  to  [find]  any  of  that  property  my- 
self, except  four  bead  of  cattle,  or  to  sebse  <^ 
take  possession  thereof,  pursuant  to  tbe  re- 
quirements of  law,  I  commit  him  to  Jail,  to 
be  kept  in  custody  until  the  property  sued 
for  Is  produced,  or  until  he  shall  enter  into 
bond,  with  good  securities,  for  the  eventual 
condemnation  money."    Tbe  motion  to  dis- 

>-  Such  section  provides,  in  part,  as  follows: 
"When  the  defendant  in  any  action  for  the  re- 
covery of  personal  property  in  which  bail  is  re- 
quired, shall  by  reason  or  his  inability  to  give 
security,  be  held  in  imprisuument.  it  shall  be 
lawful  for  him.  to  make  his  petition  in  writing 
upon  oath  to  the  judge  of  the  court  in  which  tbe 
snit  is  pending,  in  which  he  shall  state  that  he 
is  neither  able  to  give  the  security  required  by 
law,  nor  produce  the  property,  and  can  fumisb 
satisfactory  reasons  for  its  non-production,  and 
traverse  the  facts  stated  in  the  plaintiffs  affi- 
davit for  bail,  of  which  petition  he  shall  cause 
a  copy  to  be  served  upon  the  plaintiff,  whereupoa 
it  shall  be  the  duty  of  sucli  judicial  officer  ia 
term  time  or  vacation,  after  not  less  thaa  five 
days'  notice  of  the  time  and  place  of  hearing 
has  been  given  to  both  parties,  to  proceed  In  a 
summary  way,  to  hear  evidence  upon  the  facts 
contained  in  said  petition,  and  if  he  shall  find 
that  the  petitioner  can  neither  give  the  security 
nor  nroduce  the  property,  and  that  the  reasons 
for  its  non-production  are  satisfactory,  he  shall 
discharge  the  petitioner:  upon  his  own  recacBi- 
zance,  conditioned  for  his  appearance  to  answei 
the  suit,  but  otherwise  he  shall  recommit  lum 
to  custody." 
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miss  tb«  petition  and  writ  was  overruled. 
Plaintiff  In  the  bail-trover  salt  was  then 
made  a  party  defendant  to  tbls  case,  and  tbe 
court  proceeded  with  the  hearing.  Higbtow- 
er  offered  evidence  In  support  of  the  allega- 
tions in  his  petition  for  habeas  corpus,  to  all 
of  which  defendants  objected  on  the  grounds 
that  the  oonrt  onght  not,  according  to  law, 
to  hear  evidence  In  support  of  the  allegations, 
and  that  the  same  la  Illegal,  irrelevant,  In- 
competent, and  not  pertinent  to  the  Issue  In  a 
case  of  this  character.  These  objections  wei-e 
overrated.  Plaintiff  then  Introduced  High- 
tower,  who  testified:  "Bass  and  myself  made 
a  contract  in  February,  1893,  mider  which  he 
let  me  have  two  hundred  dollars,  which  I  was 
to  use  in  buying  cattle.  I  was  to  buy  the 
cattle,  and  put  them  In  a  pasture  In  the 
southern  part  of  De  Kalb  county,  and  keep 
them  there  until  they  were  fat,  and  then  sell 
them  for  him;  and,  If  there  was  a  profit  In 
the  transaction,  it  was  to  be  equally  divided 
between  ua.  In  the  summer  of  1^  I  sold 
sixty-five  dollars'  worth  of  the  cattle,  and 
turned  the  money  over  to  Bass.  I  liad  in- 
vested ali  the  money  he  let  me  have,  and 
twenty-nine  dollars  besides,  in  buying  cattle. 
la  December  of  last  year  he  bad  me  arrested 
on  a  warrant,  and  carried  to  Atlanta,  and  I 
was  bomid  over  to  the  superior  court  for  lai^ 
ceny  after  trust,  and,  immediately  after  he 
had  me  arrested,  sued  out  this  ball-trover 
proceeding  against  me.  I  turned  over  to 
the  sheriff  four  bead  of  cattle,  but  no  money, 
as  all  the  money  had  t>een  spent  for  cattle. 
The  rest  of  the  cattle  had  died."  Defendant 
introduced  tbe  petition,  process,  and  slier- 
ifTs  return  in  the  case  of  Baas  against  High- 
tower,— a  bail-trover  suit  now  pending  in  tbe 
city  court  of  De  Kalb  county.  Tbe  petition 
alleged  that  HIgbtower,  of  said  county,  was 
In  possession  of  $200,  lawful  otoney  of  the 
United  States,  and  12  heifers,  cows,  and  bulla 
<de8Crtbing  them),  all  of  the  value  of  $800, 
to  which  petitioner  claims  title,  and  that 
Hightower  refuses  to  deliver  such  property, 
etc.  The  affidavit  was  sworn  to  before  a  jus- 
tice of  the  peace  in  Fulton  county,  by  the  at- 
torney at  law  for  Bass,  and  recited  the  Instl- 
tntlou  of  the  action  of  trover,  giving  the  same 
description  of  the  property  as  was  in  the  pe- 
tition, and  alleged  that  the  property  Is  In  the 
poaseasion,  custody,  and  control  of  HIgbtow- 
er, and  that  he  (affiant)  had  reason  to  appre- 
hend that  the  same  would  not  be  forthcom- 
ing to  answer  the  judgment  that  might  be 
made  in  the  case,  but  would  be  eloigned  and 
moved  away,  and  that  he  does  vertly  and 
tx>Qa  fide  claim  said  pr(q>erty.  Attached  to 
tbe  original  affidavit  was  a  copy  thereof, 
sworn  to  at  the  same  time  by  the  same  party, 
and  before  the  same  magistrate.  The  process 
xraa  in  tlie  regular  form.  The  return  of  the 
sliertfl  has  been  set  forth  above.  Bass  testi- 
fied that,  according  to  the  contract,  Hlgh- 
to'wer  was  to  make  return  monthly  of  the 
atock  be  bad  purchased,  etc.;  that  he  made 
retnrns  up  to  May.  18S8,  after  which  time  be 
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failed  and  refused  to  moke  any  showing  as  to 
the  amoimt  of  stock  he  bad  on  hand,  or  what 
he  had  done  with  the  money  Intrusted  to  him; 
that  his  May  r(^>ort  showed  be  had  bought 
14  head  of  cattle,  for  which  he  had  paid  $112.- 
50;  that  the  only  return  since  that  time  wa» 
$03,  which  HIgbtower  had  paid  him  after 
being  pressed  for  a  showing,  but  he  did  not 
say  how  many  or  what  cattle  be  had  sold 
to  get  that  money;  that  immedlatsly  after 
HIgbtower  was  arrested  be  and  HIgbtower 
met  and  talked  the  matter  over,  and  HIgb- 
tower reftised  to  say  what  be  bad  done  with 
$87.50  of  the  money  that  was  not  reported  as 
expended,  and  did  not  claim  that  any  of  the 
cattle  had  died,  although  be  was  asked  If 
any  had  died,  but  said  that  they  bad  not. 
Terrel  testified  that  he  was  present  at  the  In- 
terview between  HIgbtower  and  Boss,  and 
asked  HIgbtower  bow  Buiny  bead  of  cattle 
he  h.id  on  band  at  that  time,  and  the  descrip- 
tion of  the  same,  to  all  of  which  HIgbtower 
replied,  which  replies  were  taken  down  by 
witness  in  shorthand,  and  which  descriptions 
were  afterwards  need  as  the  basis  of  the  pe- 
tition in  the  trover  suit  Tbe  Judge  below 
rendered  judgment  discharging  HIgbtower 
from  custody.  Defendants  excepted  to  the 
overruling  their  motion  to  dismiss  tbe  peti- 
tion for  tiabeas  corpus,  and  the  writ  of  habeas 
corpus;  to  the  ruling  overruling  their  objec- 
tions to  plaintiff's  evidenoe,  and  allowing  him 
to  introduce  testimony  In  support  of  his  peti- 
tion; to  the  ruling  granting  the  writ  and  en- 
tertaining tbe  case;  to  tbe  ruling  discharging 
HIgbtower  from  custody;  and  to  the  ruling 
refusing  to  render  judgment  for  defendant, 
and  remanding  HIgbtower  to  custody 

Glenn  &  ftladdox,  for  plaintiffs  In  error. 
R.  M.  Brown,  Jr.,  for  defendant  In  error. 

PBR  CURIAM.   Judgment  reversed. 


RUSHER  V.  STATE. 
(Supreme  Court  ot  Georgia.     June  18. 1894.) 

LaBCKMT  —  ISl>EPE»nE3tT    EV1T)BSCB  DISCOVERED 
BT  COXTBSSIOKS— GOBRCINO  COXFB8BION. 

1.  The  well-eetabllshed  rule  that  independ- 
ent facts,  discovered  in  consequence  of  a  con- 
strained confession  made  by  a  prisoner,  are  ad- 
missible in  evidence  against  him.  is  of  force  in 
this  state,  unless  it  appears  that  criminal  vio- 
lence was  used  in  procuring  the  confession  or 
malting  the  discovery.  And,  where  such  inde- 
pendent facts  are  admissible,  so  much  of  the 
prisoner's  acts  and  declarations  as  are  neces- 
sary to  account  for  tbe  discoTery  and  explain 
the  manner  of  it  are  admissible  also,  but  solely 
for  this  purpose.  They  count  for  nothing  as 
confessions,  and,  as  such,  are  to  be  wholly  dis- 
regarded. 

2.  Where  counsel  for  the  accused  objected 
to  evidence  of  an  incriminating  admission,  on 
the  ground  that  the  same  was  made  under  coer- 
cion, and  at  the  same  time  stated  they  wished  to 
interrogate  the  state's  witness  to  show  that  the 
accused  had  been  whipped  by  the  witness  and 
others,  and  tbe  state's  counsel  replied  that  the 
"confession"  was  not  s»ugbt,  but  merely  the  in- 
foimation  disclosed  by  it,  after  which  there  was 
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no  fnrtlier  effort  to  examine  the  witness  as  to 
the  alleged  whipping,  and  no  further  objection 
to  the  admissibility  of  the  CTidence,  failure  to 
reject  the  same  was  not  error,  there  being  no 
proof  by  any  witness  that  the  prisoner  was 
whipped  or  that  any  criminal  violence  upon  him 
was  committed. 

3.  The  evidence  as  to  the  identity  of  the 
m(<uey  stolen,  and  in  other  respects,  was  suffi- 
cient to  warrant  the  verdict  of  guilty,  and  there 
was  no  error  in  denying  a  new  trial. 
(Syllabus  by  the  Court.) 

EiTor  from  superior  court,  Elbeit  county; 
H.  McWboi-ter,  Judge. 

James  Rusher  was  convicted  of  larceny 
from  a  bouse,  and  brings  error.    Affirmed. 

F.  H.  Colley  and  M.  P.  Reese,  for  plaintiff 
In  error.  W.  M.  Howard,  Sol.  Gen.,  for  the 
State. 


BLECKLEY,  0.  J.  The  indictment  was 
for  burglary,  and  Rusher,  one  of  the  acciised, 
was  found  guilty  of  larceny  from  the  house. 
Money  was  stolen  from  the  store  of  J.  H. 
Jones  &  Co.,  in  Eiberton.  It  was  stolen  at 
night,  and  during  the  same  night  most  of  It 
was  found  concealed  in  the  grass,  and  some- 
what burled  In  the  ground,  a  few  hundred 
yards  from  the  store.  The  circumstances  at- 
tending the  finding  were  detailed  by  the  wit- 
ness J.  T.  Heard,  a  part  of  whose  testimony, 
according  to  the  brief  In  the  record,  was  as 
follows:  "Mr.  Chedel,  Mr.  Boyd,  my  brother, 
Jim  Rusher,  Cas  Butler,  and  myself  were 
present  when  this  money  was  found.  The 
defendant,  Jim  Rusher,  was  present.  He 
kept  telling  us  we  would  find  the  money  If  we 
would  keep  looking.  He  said  It  was  right 
there  near  by,  and,  If  we  would  keep  looking, 
we  would  find  It;  and  we  found  it  where  he 
said  It  was.  He  said  he  would  go  with  us 
where  the  money  was  found.  We  had  him 
under  arrest.  He  could  not  have  gotten 
away.  We  caiTled  him  down  there  with  us. 
•  •  •  The  defendant  said  he  would  take  us 
down  there.  He  carried  us.  We  did  not 
know  where  to  go.  He  was  the  man  to  show 
us  where  to  go.  Question.  You  gentlemen 
bad  used  some  coercion  on  him,  hadn't  you? 
Answer.  I  suppose  you  might  call  it  that." 
The  act  of  the  accused  in  conducting  the  wit- 
ness and  his  associates  to  the  place  when 
the  money  was  found,  and  his  declaratiouE 
while  the  search  was  In  progress  to  "keep 
looking  for  the  money  up  by  the  fence.  It  is 
there  somewhere," — were  objected  to  as  in- 
competent evidence,  on  the  ground  that  the 
act  was  done  and  the  declarations  were  made 
under  coercion.  The  declarations  do  not  ap- 
pear In  the  brief  of  evidence  precisely  as  they 
are  recited  in  the  motion  for  a  new  tilal,  but 
this  variance  may  be  disregarded  or  treated 
as  immaterial.  They  were  not  offered  and 
received  as  admissions  or  confessions  of  guilt, 
but  as  information  which  guided  the  search 
and  conduced  to  the  discovery  of  the  money. 
Nothing  said  by  the  accused  either  affirm- 
ed or  denied  guilt,  or  was  an  admission 
that  he  was  the  person  by  whom  the  money 


was  concealed.  All  he  said  was  ocHifirmed 
by  the  physical  fact  of  the  presence  of  the 
money  at  the  place  designated,  and  by  find- 
ing it  there  through  the  8eai<cta  conducted  u 
be  directed. 

L  The  independent  fact  tbat  tbe  money 
was  found  was  certainly  admissible  in  evi- 
dence, and  there  can  be  no  doubt  that  it  ba» 
been  a  rule  of  law  long  and  well  established 
tbat  not  only  such  a  fact,  but  acts  and  decla- 
rations of  the  accused,  in  so  far  as  they  ex- 
plain and  are  necessary  to  account  for  it, 
whether  the  acts  or  declarations  be  voluntary 
or  involuntary,  may  be  received  for  this  pur- 
pose. 1  Phil.  Bv.  116;  2  Starkle,  Ev.  37,  3S; 
Rose.  Or.  Ev.  51;  1  Greenl.  Ev.  f  231;  Whnrt 
Cr.  Ev.  {678;  3  Am.  &  Eng.  Enc.  Law,  481; 
Jones  V.  State,  75  Ga.  825;  Daniels  v.  State, 
78  Ga.  88.  Such  evidence,  when  admitted  for 
this  sole  purpose,  is  not  treated  as  proving  a 
confession,  but  as  being  a  part  of  the  res 
gestae  of  the  independent  evidentiary  fact 
If  what  tbe  accused  did  and  said  was  the  re- 
sult of  coercion,  however  mild,  it  would  liare 
been  Inadmissible  bad  not  tbe  search  wbieli 
was  made  for  the  money  resulted  in  its  dis- 
covery. The  discovery  being  a  material  and 
relevant  fact,  whatever  would  contribute  to 
account  for  and  esplaln  it  would  be  relevant 
also,  not  for  its  own  sake,  but  for  Its  explana- 
tory function  and  value.  It  may  be  that  the 
whole  of  the  evidence  would  be  inadmissible, 
according  to  tbe  true  meaning  and  spirit  of 
the  rule.  If  it  appeared  that  criminal  violence, 
such  as  whipping,  was  used  in  coercing  tbe 
act  or  extorting  the  speech  which  led  to  tbe 
discovery.  The  fruits  of  physical  torture,  as 
distinguished  from  those  of  mere  fear,  it 
would  seem,  ought  to  be  unavailing.  The 
honor  and  decency  of  the  law  would  seem  to 
be  involved  in  rejecting  them.  The  law  ought 
to  bold  out  no  encouragement  to  violent  and 
lawless  men  to  commit  crime  for  the  sake  of 
detecttaig  a  previous  crime,  and  bringing  the 
offender  to  pimlshment  The  law  should 
never  suffer  Itself  to  become  an  enemy  or  an- 
tagonist to  its  own  reign.  The  multiplication 
of  crimes  as  a  remedy  for  crime  would  be  a 
very  absurd  and  disastrous  public  policy,  and 
we  think  courts  should  not  lend  themselves 
to  the  advancement  of  any  such  policy  unless 
they  are  compelled  to  do  so  by  statute  or  some 
autbority  equally  obligatory.  Tbe  constitu- 
tional provision  that  "no  person  shall  be  com- 
pelled to  give  testimony  tending  in  any  man- 
ner to  criminate  himseir'  (Code,  {  4998)  does 
not  displace  or  repeal  the  rule  of  law  which 
we  have  been  considering.  It  is  manifest  that 
tbe  letter  of  tbe  provision  does  not  have  that 
effect,  for  the  subject-matter  of  the  common- 
law  rule  Is  not  the  giving  of  testimony  by  the 
accused,  but  the  admissibility  in  evidence  of 
facts,  acts,  and  declarations  known  to  and 
detailed  by  other  witnesses.  It  is  contended, 
however,  that  tbe  spirit  of  the  constitutional 
provision  extends  to  anything  which  a  person 
under  accusation,  or  afterwards  accOsed,  Is 
coerced  to  do  or  say  out  of  court  before  trial. 
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or  In  court  during  the  trial.  There  certain- 
ly Is  some  aut&ority  tending  to  support  this 
position.  Taken  In  Its  full  breadth,  we 
deem  the  contention  unsound.  So  far  as  we 
Know,  there  is  nothing  in  uur  own  Reports 
which  goes  to  the  extent  of  excluding  the 
evidence  where  a  substantive  pre-existing 
physical  fact  bearing  directly  on  the  fruits 
of  the  crime  has  been  discovered  by  means 
of  exciting  hope  or  fear.  In  Day  v.  State,  63 
Ga.  667,  the  discovery  made  was  that  the 
prisoner's  shoe  fitted  a  certain  track.  In  the 
present  case  physical  facts  previously  exist- 
ing became  known.  The  discovery  was  of 
existing  facts,  all  of  which  had  been  volun- 
tarily created  by  the  accused  or  some  one  else 
as  a  sequel  to  the  corpus  delicti.  Knowledge 
by  competent  witnesses,  however  acquired,  so 
that  it  be  real  and  accurate,  is  of  some  evi- 
dentiary value,  Irrespective  of  the  means  of 
acquisition;  and  there  would  seem  to  be  no 
injustice  against  any  one  in  using  it  in  evi- 
dence, unless  It  was  acquired  by  criminal  vio- 
lence, or  unless  some  rule  of  public  policy 
would  be  violated  by  so  using  it,  as  in  the 
case  of  confidential  communications  to  coun- 
sel, etc.  It  is  obvious  that  to  compel  a  per- 
son while  on  trial  to  perform  some  act  or 
make  some  prejudicial  discovery  in  the  pres- 
ence of  the  court  and  Jnry,  as  was  done  In 
Blackweil  v.  State,  67  Ga.  76,  is  much  more 
In  the  nature  of  compelling  him  to  give  tes- 
timony against  himself  than  is  coercing  him 
to  do  or  say  something  out  of  court  which 
leads  to  the  knowledge  on  the  part  of  wit- 
nesses of  some  Independent  fact  directly  con- 
nected with  the  criminal  transaction  as  a 
whole,  and  which  has  an  evidentiary  signifl- 
eanoe  of  Its  own,  without  reference  to  the 
means  or  method  of  discovery.  It  has  been 
held  that  a  person  while  in  custody  may  be 
subjected  to  a  personal  search  and  examina- 
tion against  his  will  In  order  to  discover  upon 
him  evidence  of  his  criminality.  Woolfolk 
V.  State,  81  Ga.  661,  8  S.  B.  724.  And  see 
Franklin  t.  State,  68  Ga.  36;  Drake  v.  State, 
To  Ga.  413.  If  this  may  be  done,  It  would 
seem  no  less  allowable  for  those  having  him 
in  custody  to  order  him  to  point  out  the  place 
where  be  has  concealed  stolen  money  or  prop- 
erty, and  induce  him  to  do  so,  either  by  oper- 
ating on  his  hopes  or  his  fears,  provided  they 
use  no  unlawful  violence.  It  must  be  remem- 
bered that  confessions,  as  such,  are  equally 
inadmlMlble  whfen  they  are  the  fruits  of  hope 
as  when  they  are  the  product  of  fear;  and 
certainly  it  could  not  be  successfully  contend- 
ed in  this  case  that.  If  the  discovery  of  the 
stolen  money  had  been  made  by  exciting  hope 
of  impunity,  this  wonid  have  been  any  im- 
pediment to  proving  the  discovery,  and  how 
It  was  brought  about,  Indading  the  acts  and 
sayings  of  the  accused.  Wnat  coercion  was 
used  we  are  not  Informed.  As  nothing  to  the 
contrary  apijears,  the  presumption  ought  to 
be  that  there  was  no  use  of  personal  violence 
or  anything  that  would  amount  to  criminal 
conduct     Our  conclusion  coincides  with  that 


of  the  trial  court.  We  think  the  evidence 
was  admissible.  In  Byrd  v.  State,  63  Ga. 
661,  no  property  was  found  concealed,  and, 
apart  from  the  confession,  there  was  no  cer- 
tainty either  that  any  had  been  stolen,  or,  if 
any  stolen,  that  the  article  produced  by  the 
accused  was  i>art  of  it 

2.  The  motion  for  a  new  trial  recites  that  the 
objection  to  the  evidence  of  the  declarations 
made  by  the  accused,  as  above  set  out,  was 
accompanied  tvlth  the  annoimcement  by  coun- 
sel for  the  accused  that  they  wished  to  in- 
terrogate the  state's  witnesses  to  show  that 
the  accused  had  been  whipped;  but  there  is 
no  trace  of  this  form  of  coercion  in  any  of 
the  evidence  or  of  any  particular  form  what- 
ever. The  right  to  inteiTogate  the  state's 
witnesses  on  this  subject,  though  not  denied, 
was  not  exercised.  We  may  Infer  that,  when 
the  state's  counsel  declared  there  was  no  pur- 
pose to  introduce  confessions  as  such,  the  op- 
posite counsel,  without,  perhaps,  conceding 
the  admissibility  of  the  evidence,  concluded 
not  to  resist  Its  introduction.  At  all  events, 
no  further  objection  seems  to  have  been 
made,  and  the  theory  of  whipping  was  left 
wholly  unsupported.  It  has  therefore  no 
relevancy  to  the  merits  of  the  objection. 

3.  The  money  found  was  sufiiciently  iden- 
tified as  money  which  disappeared  from  the 
store  when  the  theft  was  committed.  The 
sum  was  a  little  less  than  the  amount  stolen, 
and  the  identification  was  more  by  the  char- 
acter of  the  money,  with  reference  to  the  ma- 
terial of  which  It  was  composed,  than  by  the 
particular  characteristics  of  any  specific  piece 
or  pieces;  but,  taking  all  the  circumstances 
into  consideration,  the  jury  could  have  had 
no  moral  doubt  of  the  identity  of  the  money, 
and  there  was  no  deficiency  of  the  evidence  in 
any  respect  The  verdict  was  warranted,  and 
the  refusal  of  a  new  trial  was  correct  Judg- 
ment afiirmed. 


HINKLE  V.  STATE. 
(Supreme  Court  of  Georgia.     June  4,  1894.) 

COMPETESCT  or  JCROBS— HOMICIDE— BvlDS>-CB— 
IXSTRCCTIOSS. 

1.  A  juror  who,  In  answer  to  the  statutory 
questions  prescribed  for  testing  his  competency, 
after  receiving  from  the  presiding  judge  a  cor- 
rect definition  of  the  word  "bias"  and  the  phrase 
"perfectly  impartial,"  testifies -that  he  is  perfect- 
ly impartial  between  the  state  and  the  accused. 
Is  without  any  disqualifying  prejudice  if  he  has 
neither  seen  the  crime  committed,  nor  heard 
any  part  of  the  evidence  delivered  upon  oath, 
anil  if  he  has  no  fixed  opinion, — no  opinion  touch- 
ing the  guilt  or  innocence  of  the  accused  which 
will  not  readily  yield  to  evidence, — although  he 
may  entertain  an  unfixed  or  floating  opinion  up- 
on the  subject,  founded  on  rumor,  hearsay,  or 
newspaper  reports,  and  may  have  expressed  the 
same.  In  the  true  legal  sense,  be  has  no  preju- 
dice, and  if  he  is  unbiased  he  may  properly  an- 
swer In  the  negative  the  question,  "Have  you 
any  blag  or  prejudice  restiDg  upon  your  mind 
for  or  against  the  accused?" 

2.  As  to  the  three  jurors  whose  alleged  in- 
competency was  discovered  after  verdict  the 
finding  of  the  trial  judge  In  favor  of  their  corn- 
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p«t«icy  cm  the  affidaTits  submitted  to  him  pro 
and  con  was  siifficieDtl.T  supported  by  the  evi- 
d(-noe  to  render  his  iindinfc  on  the  question  of 
fact  involved  conclusive  upon  a  reviewinj?  court. 
This  is  true  whether  the  affidavit  as  to  the  good 
character  of  one  of  tlie  movant's  witnesses  be 
conzidered  or  not.  Inasmuch  as  the  general 
character  of  the  witness  was  not  attacked,  the 
judse  was  not  legally  bound  to  receive  evidence 
in  support  of  it. 

3.  Counsel  for  the  accused  having  invoked 
thi»  rule  for  excluding  witnesses  from  the  court 
room,  and  then  sought  to  obtain  an  exception  in 
favor  of  a  son  of  the  accused,  on  the  ground 
that  he  was  not  only  a  material  witness,  bat  a 
necessary  assistant  in  conducting  the  defense, 
by  reason  of  his  having  taken  a  leading  part  in 
its  preparation,  it  was  discretionary  with  the 
court  either  to  allow  or  to  disallow  the  excep- 
tion; and  having  disallowed  it.  and  thereupon 
the  counsel  having  withdrawn  the  son  as  a  wit- 
ness, for  the  sake  of  having  his  services  in  court 
during  the  trial,  and  it  not  appearing  what  fact 
or  facts  he  could  or  would  har«  testified  to  aa  a 
witness,  no  such  abuse  of  discretion  as  will  jus- 
tify the  supreme  court  in  directing  a  new  trial 
has  been  made  out. 

4.  There  was  no  error,  upon  any  of  the 
grounds  of  objection  presented,  in  allowing  tlie 
clerk  of  the  court  to  testify  that  the  deceased 
was  a  witness  in  a  given  case  previously  tried 
in  the  same  court,  and  testified  therein. 

5.  Even  if  the  court  erred  in  excluding  evi- 
dence of  uncommunicated  threats  which  the  ac- 
cused sought  to  prove  by  one  of  the  state's  wit- 
nesses on  cross-examination,  the  error  was  suf- 
ficiently neutralized  by  allowing  the  accused  aft- 
erwards to  recall  the  witness,  not  as  his  own, 
bat  as  the  state's,  witness,  and  examine  him  ful- 
ly touching  such  threats. 

6.  The  charge  of  the  court  to  the  jury,  read 
all  together,  so  as  to  arrive  at  its  tm«  aense  and 
spirit,  was  full,  fair,  impartial,  and  correct. 
There  was  no  substantial  error  in  the  same  upon 
any  of  the  topics  embraced  in  the  moticMi  for  a 
new  trial;  theee  topics  being  impeached  wit- 
nesses, res  gestae,  eonaidering  evidence  and  pris- 
oner's statement  together,  malice,  presumption 
of  malice,  common  Intent  of  assailants  in  joint 
assault,  manslaughter,  justifiable  homicide,  fel- 
onj'  and  felonious  assault,  self-defense  by  first 
asssilant,  self-defense  by  sla;rer  generally,  de- 
fense of  son,  and  duty  of  the  jur^  to  free  them- 
selves from  external  influences  in  deliberating 
on  the  case. 

7.  Althongh  there  was  much  evidence  tend- 
ing to  support  the  theory  of  the  accused  that  he 
committed  the  homicide  In  defense  of  his  son. 
yet  as  there  was  abundant  and  very  powerful 
evidence  to  the  contrary,  and  the  jury  being  the 
accredited  agents  of  the  law  for  the  determina- 
tion of  such  questions,  and  they  having  found 
that  the  homicide  was  murder,  and  the  trial 
judge  having  approved  their  finding,  this  court 
can  discover  no  legal  cause  for  reversing  the 
judgment  denying  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Sumter  county; 
W.  H.  Fish,  Judge. 

John  B.  Hlnkle  was  oonvicted  of  murder, 
and  brings  error.    Affirmed. 

Following  Is  the  offidal  report: 

J.  B.  and  A.  B.  Hlnkle  were  Indicted  for  the 
murder  of  J.  J.  Worsbam.  The  crime  was  al- 
leged to  bare  been  committed  on  December 
21,  1882.  The  state  elected  to  sever,  and  J. 
B.  Hlnkle  was  put  upon  trial  and  found 
guilty,  with  a  recommendation  that  he  be  Im- 
prisoned In  the  penitentiary  for  life.  The 
trial  occiured  in  January,  1894,  the  verdict  be- 
ing rendered  February  1st.  The  defendant 
moved  for  a  new  trial,  and  his  motion  was 


overruled,  to  which  ruling  he  excepted.  On 
the  hearing  tit  the  motion  tat  fe.  new  trial  the 
movant  offered  In  evidence  two  affidavits, 
signed  by  a  number  of  persons,  to  the  effect 
that  they  know  the  general  character  of  J.  B. 
Stewart;  that  his  cbaxacter  is  good,  and 
from  their  knowledge  of  that  character,  they 
would  unhesitatingly  believe  him  xspoa  oath 
up(m  any  and  all  occasions.  These  affidavits 
were  offered  as  counter  affidavits  In  support 
of  the  affidavit  of  J.  B.  Stewart.  The  court  re- 
fused to  allow  and  refused  to  consider  the 
same,  to  which  ruling  also  movant  excepted, 
upon  tjie  ground  that  it  was  contrary  to  law. 
and  because  such  affidavits  were  mato-lal  in 
support  of  the  testimony  of  Stewart,  and  in 
contradiction  of  the  evidence  offered  to  dis- 
prove the  affidavit  of  Stewart 

The  motion  for  new  trial  contained  the  gen- 
eral grounds  that  the  verdict  was  contrary  to 
law,  evidence,  etc:,  and  that  the  verdict  was 
such  as  to  be  shocking  to  the  moral  sense, 
and  such  as  to  show  that  the  b^eflt  of  rea- 
sonable doubt  was  not  given  to  defendant 

Further:  Because  when  It  was  ordered  by 
the  court,  on  defendant's  motion,  that  all  the 
witnesses  should  be  put  under  the  rule,  de^ 
fendant'B  counsel  stated  to  the  court  that 
the  preparation  of  the  case,  to  a  very  great 
extent,  had  devolved  upon  defendant's  son 
E.  EL  Hlnkle;  that  he  was  more  familiar 
with  the  witnesses  and  evidence  than  any  one 
else,  and  it  was  material  to  have  his  serv- 
ices In  the  examination  of  the  witnesses,  and 
they  deshred  to  use  him  as  a  witness  fbr  de- 
fendants; and  they  asked  that  he  be  al- 
lowed to  stay  in  the  oourt  room  to  assist  in 
the  defense.  The  court  reused  to  allow  this 
If  he  would  be  sworn  as  a  witness.  Under 
this  ruling,  defendant  to  secure  the  attoidance 
of  B.  E.  Hlnkle  in  the  examination  of  wit- 
nesses, then  withdrew  him  as  a  witness.  This 
ruling  is  alleged  as  error,  and  as  an  abase  of 
the  court's  discretion.  In  a  note  to  this  groond 
by  the  court,  the  following  is  stated  as  -what 
occurred:  Defendant's  counsel  invoked  the 
rule  that  the  witnesses  be  put  under  the  role. 
The  court  put  them  under  the  rule,  giving  the 
witnesses  Instruction  not  to  talk  to  the  other 
witnesses,  nor  to  come  into  the  oourt  room. 
etc  Defendant's  counsel  then  asked  that  A. 
B.  Hlnkle,  his  wife,  the  two  sons  of  the  prio- 
oner,  and  MaJ.  Lewis  be  allowed  to  remain 
in  the  court  room,  to  assist  In  the  consulta- 
tion. The  solictor  general'  objected,  an<i 
asked  that  all  be  put  under  the  rulfc  De- 
fendant's counsel  stated  that  they  needed  the 
assistance  of  Eugene  Hlnkle  particularly,  and 
of  the  codefendant  and  these  other  members 
of  the  family,  In  the  conduct  of  the  case  and 
the  examination  of  witnesses,  and  could  not 
safely  go  to  trial  without  their  presence,  and 
that  defendant's  counsel  undwstood  the  rule 
to  be  that  It  was  discretionary  with  the  court 
There  was  then  argument  between  counsel 
upon  the  Question,  mainly  directed  to  the 
question  of  allowing  the  codefendant  to  re- 
main bi  the  court  room;  and  the  court  tben 
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stated  that  the  conrt  understood  It  was  In  Its 
discretion  to  permit  such  witnesses  to  re- 
main as  the  court  might  see  proper,  but  the 
rule  had  been  Invoked  by  defendant,  and, 
whether  Invoked  by  the  one  side  or  the  other, 
the  beat  way,  when  It  was  invoked,  was  to 
have  It  enforced,  and,  under  the  discretion 
lodged  In  the  court,  it  must  decline  to  allow 
these  witnesses  to  remain  In  the  court  room. 
Defendant's  counsel  then  asked  If  that  includ- 
ed all  of  the  witnesses,  and  the  court  stated 
that  It  did.  Defendant's  counsel  then  said 
that  they  wanted  to  ask  the  court  that  as 
far  as  Eugene  Hlnkle  was  concerned,  who 
would  not  be  called  to  testify  to  the  facts  of 
the  homicide,  having  been  In  New  York  at 
the  time  of  the  homicide,  he  be  allowed  to  re- 
main; that  they  needed  his  presence  to  assist 
them  In  the  examination  of  the  witnesses; 
that  be  bad  had  charge  of  that  department  of 
getting  up  the  testimony,  ascertaining  the 
facts,  and  his  aid  was  very  material  and  in- 
dispensable; and  they  asked  that  he,  if 
no  other,  be  allowed  to  remain.  The  solicitor 
general  Insisted  upon  the  rule  as  to  this  wit- 
ness, and  the  court  stated  that  it  had  ruled  on 
the  matter.  After  a  conference  between 
Eugene  Hlnkle  and  defendant's  counsel,  the 
latter  announced  that  the  former  was  bo 
vitally  indispensable  that,  under  the  ruling 
of  the  court,  they  would  have  to  withdraw 
him  as  a  witness,  and  have  him  remain. 

Because  G.  W.  Kinard,  one  of  the  Jurors 
trying  the  case,  was  not  a  legal  and  compe- 
tent Juror,  for  before  the  term  of  the  court  at 
wbicb  the  trial  was  had,  he  publicly  said: 
"Tbe  homicide  of  AVonham  was  a  cold-blood- 
ed murder,  and  that  the  Drs.  Hlnkle  ought 
to  be  punished,  and  that  the  Drs.  Hlnkle  were 
guilty,  and  ought  to  be  hung,  and  that  be 
could  not  ait  on  the  Jury."  All  these  facts 
were  unknown  to  movant  and  his  counsel 
until  after  tbe  verdict.  In  support  of  this 
ground  of  tbe  motion,  movant  produced  the 
affidavits  of  himself  and  his  counsel  as  to 
their  Ignorance  ot  tbe  facts  therein  stated  un- 
til after  the  trial,  and  that  they  had  no  rea- 
son to  believe  that  any  of  the  Jurors  had 
made  any  expressions  with  regard  to  the 
gtdlt  of  defendant,  nor  that  any  of  the  Jurors 
were  not  fair  and  Impartial.  Also  the  affi- 
davit of  Jacob  Bass:  He  and  Kluard  worked 
together  in  a  laundry  during  1803,  until  some 
time  in  tbe  fall  of  1893.  Soon  after  tbe  hom- 
icide of  Dr.  Worsbam,  he  heard  Kinard  say 
that  It  was  a  cold-blooded  murder,  and  the 
Drs.  Hlnkle  ought  to  be  punished.  Frequent- 
ly after  that  time  he  heard  Kinard  express 
himself  In  the  same  way.  These  and  other 
similar  expressions  were  so  frequent  that  he 
was  mtKh  surprised  when  he  learned  that 
Kinard  bad  qualified  himself,  and  been  taken 
oa  tbe  Jury.  Also  the  affidavit  of  Lee  Ay- 
cock:  He  is  foreman  of  the  laundry.  Boon 
after  the  homicide  of  Worsbam  he  heard 
Kinard  say.  In  the  engine  room  of  the  laun 
dry,  that  the  Drs.  Hlnkle  were  guilty,  and 
should  be  punished.    He  remarked  that  Kin- 


ard ought  not  to  talk  that  way,  and  Kinard 
rolled  that  he  had  already  expressed  his 
opinion,  and  could  not  sit  on  tbe  Jury.  Also 
the  affidavit  of  J.  N.  Bass:  He  worked  with 
Kinard  In  the  laundry  during  1893.  A  con- 
siderable time  after  the  homicide,— he  cannot 
say  definitely  at  what  time,— he  heard  Kinard 
say,  in  front  of  the  engine  room  of  the  laun- 
dry, that  the  Drs.  Hlnkle  were  guilty,  and 
ought  to  be  bung.  He  frequently  beard  Kin- 
ard express  himself  In  the  same  way  during 
1893,  and  upon  one  occasion  In  the  summer, 
in  the  back  yard  of  the  laundry,  heard  him 
say  that  the  Drs.  Hlnkle  would  hang,  sur«, 
and  if  he  (Kinard)  got  on  tbe  Jury  he  would 
hang  tbem.  Also  the  affidavit  of  J.  A.  Bass: 
On  one  occasion  he  was  present  in  the  back 
yard  of  the  laundry,  and  heard  a  conversa- 
tion between  his  brother  and  Kinard.  He 
cannot  recall  the  exact  terms  of  the  language 
of  Kinard,  but  the  substance  of  it  was  that 
tbe  Drs.  Hinkle  were  guilty  and  would  bang, 
and  that  If  he  (Kinard)  got  on  the  Jury  be 
would  hang  tbem.  The  affidavits  of  the 
Basses  and  of  Aycock  were  made  on  Febru- 
ary 5,  1804.  before  George  S.  Cobb,  N.  P., 
except  the  last-mentioned  affidavit  of  J.  A. 
Bass,  which  was  made  February  10th,  and 
before  the  same  officer.  By  way  of  counter 
showing,  the  state  produced  the  affidavit  of 
Kinard.  He  denied  that  he  made  any  of  the 
statements  attributed  to  him  In  the  affidavits 
of  tbe  Basses  and  of  Aycock,  or  that  he  made 
any  statement  of  similar  character.  Further, 
that  be  did  not  ivmember  having  had  any 
conversation  with  either  of  said  parties  con- 
cerning the  killing,  except  upon  the  morning 
aft«r  the  killing,  when  he  read  the  newspaper 
account  of  it  to  Jacob  Bass,  but  that,  if  he 
ever  said  anything  concerning  the  killing.  It 
was  based  upon  the  newspaper  reports  and 
general  rumor,  and  not  from  having  heard 
any  of  the  evidence  under  oatb,  or  from  hav- 
ing seen  tbe  crime  committed.  He  had  no 
prejudice  or  bias  either  for  or  against  tbe 
prisoner  at  any  time,  and  went  into  the  Jur>- 
box  perfectly  Impartial,  with  no  flxed  opin- 
ion in  regard  to  the  guilt  or  innocence  of  de- 
fendant, and  no  (pinion  at  any  time  that 
would  not  have  yielded  readily  to  the  testi- 
mony. He  was  friendly  to  both  defendants, 
and  at  tbe  very  time  of  the  killing  was  em- 
ploying tbem  as  physicians  for  his  little  son, 
and  he  felt  very  kindly  to  them  at  the  time  of 
tbe  trial  and  now,  and.  In  agreeing  to  the 
verdict,  acted  entirely  from  the  evidence. 
Also  the  affidavit  ot  3.  A.  Bass:  In  the  affida- 
vit made  by  him  on  February  10th,  before 
Cobb,  N.  P.,  he  did  not  mean  to  swear  that 
be  had  ever  heard  Kinard  say  that  the  Drs. 
Hlnkle  were  guilty  and  would  hang,  and  that 
If  he  (Kinard)  got  on  the  Jury  be  would 
hang  tbem.  He  does  not  remember  what 
Kinard  did  say.  Remembers  hearing  soiiic 
conversation  by  Kinard  with  H.  N.  Bass  in 
reference  to  the  Hlnkle  case,  but  cannot  re- 
member what  be  said.  So  far  as  he  could 
Judge,  Kinard  bad  no  feeling  against  tbe  Hln- 


Digitized  by  VjOOQIC 


598 


SOUTHBASTBRN  RBPORTER,  Vol.  21. 


(Ga. 


kles.  He  did  not  manifest  an;  prejudice  or 
bias  against  ttiem,  nor  say  anything  that 
would  indicate  he  was  unfriendly  to  them. 
The  state  produced  similar  affidavits  of  Ja- 
cob Bass  and  H.  N.  Bass,  one  asserting  that 
he  did  not  mean  to  say  what  was  stated  in 
the  affidavit  made  before  Cobb,  and  the  other 
practically  retracting  what  he  had  stated  in 
said  affidavit.  Also  the  affidavit  of  many 
persons  that  they  are  personally  acqualnteil 
with  Kinard;  that  he  Is  a  man  of  good  char- 
acter and  standing,  and  a  truthful,  stable, 
and  upright  cltzcn;  and  that,  from  their 
Icnowledge  of  his  ciiaracter,  they  would  un- 
hesitatingly believe  him  upon  his  oath.  Mov- 
ant, In  reply,  produced  the  affidavit  of  Lee 
Aycock,  George  Cobb,  Eugene  Hlnkle,  and 
H.  v.  D.  Twiggs  (one  of  defendant's  coun- 
sel): They  were  In  the  office  of  Judge  Twiggs 
when  the  several  affidavits  of  Jacob  and  H. 
N.  Bass  were  made  before  Cobb,  N.  P.,  and  ail 
of  them  except  Aycock  were  present  when 
the  affidavit  of  J.  A.  Bass  was  made  before 
the  same  officer.  The  affidavits  were  first  pre- 
pared in  pencil,  at  the  dictation  of  each  affi- 
ant, and  tlien  read  over  to  him,  so  that  it 
might  be  corrected,  if  Incorrect,  in  accord- 
ance with  the  wish  of  each  affiant.  Each 
affidavit  was  then  carefully  transcribed  in 
Ink,  and  again  read  over  and  submitted  to 
each  affiant,  and  pronounced  by  each  abso- 
lutely correct.  The  affidavits  were  separate- 
ly prepared,  because  It  became  necessary  to 
employ  different  phraseology  to  meet  the  ap- 
proval of  each  affiant,  the  terms  employefl 
having  been  used  according  to  the  individual 
suggestion  of  each  as  to  his  personal  recollec- 
tion of  the  language  of  Kinard.  The  several 
affidavits  were  freely  and  voluntarily  made, 
at  the  free  and  voluntary  dictation  of  each, 
who  swore  positively  as  to  the  language  used 
by  Kinard,  as  set  forth  In  each  affidavit. 

Because  C.  C.  Alexander,  who  tried  the 
case,  was  not  a  legal  and  competent  Juror, 
for  before  his  qualification  as  a  juror  he 
said  that  "the  Hinkles  were  guilty  of  foul 
murder,  and  that  their  damned  necks  ought 
to  be  broken,  and  he  hoped  they  would  live 
to  have  their  damned  necks  stretched,  and 
that  if  he  was  put  on  the  jury  he  would 
hang  them."  All  the  facts  stated  in  this 
ground  were  unknown  to  movant  and  his 
counsel  until  after  the  verdict.  As  to  this 
ground  of  the  motion,  movant  produced  the 
affidavits  of  himself  and  his  counsel  that 
they  were  ignorant  of  the  facts  as  to  Alex- 
ander, and  had  no  reason  to  suspect  that  he 
was  not  an  impaitlal  juror,  until  after  the 
verdict  Also  the  affidavit  of  J.  B.  Stewart: 
He  had  a  conversation  with  Alexander  at 
the  Alliance  store  at  the  Plains,  in  Sumter 
county,  on  one  Saturday  in  June,  1893,  and 
Alexander  stated,  in  speaking  of  the  Hlnkle 
case,  that  the  "Hinkles  were  guilty  of  foul 
murder,  and  their  damned  necks  ought  to 
be  broken."  In  the  same  conversation  Alex- 
ander stated.  In  substance,  that  if  he  was 
put  on  the  jury  he  would  hang  them.     De- 


ponent Is  not  able  to  say  whether  Alexander 
said  that  if  he  was  put  on  the  jury,  or  got 
on  the  jury,  or  was  taken  on  the  jury,  but 
this  la  the  substance  of  bis  remarks.  He 
said  to  Alexander  that  Dr.  Wise  had  said 
to  him  (deponent)  that  he  did  not  believe  Al- 
bert Hlnkle  would  live  to  stand  his  trial,  to 
which  Alexander  replied,  "I  hope  they  will 
live  to  have  their  damned  necks  stretched." 
Also  the  affidavit  of  3.  T.  Torbett  that  in 
August  or  September,  1883,  In  Marion  coun- 
ty, be  heard  Alexander  say  that  the  Hinkles 
ought  to  be  hung.  To  the  best  of  his  recol- 
lection, this  is  the  substance  or  expression  of 
what  Alexander  said.  Deponent  did  not 
communicate  this  to  either  of  the  Hinkles 
or  their  counsel  before  or  at  the  trial.  By 
way  of  counter  showing,  the  state  produced 
the  affidavit  of  Alexander,  denying  that  be 
made  any  of  the  statements  attributed  to 
him  by  Stewart  or  Torbett,  or  any  similar 
statement.  Further,  that  he  might  have 
said  at  some  time  that  if  the  reports  of 
the  killing  were  true,  as  he  had  heard  them, 
the  Hinkles  ought  to  be  found  guilty,  but  lip 
had  no  recollection  of  ever  having  made  a 
statement  of  the  kind.  If  he  expressed  any 
opinion,  it  was  based  upon  reports,  ani 
not  from  any  fixed  or  settled  opinion.  Ho 
had  no  prejudice  against  defendant  at  any 
time,  and  went  Into  the  jnry  box  with 
his  mind  perfectly  Impartial.  He  bad  nev- 
er heard  any  of  the  evidence,  bad  not 
seen  the  crime  committed,  had  never  formed 
or  expressed  any  opinion  of  the  guilt  or  in- 
nocence of  either  of  the  defendants,  and. 
when  put  upon  his  voir  dire,  luid  no  fixed 
or  other  opinion  or  impression  that  would 
not  have  yielded  readily  to  the  evidence,  and 
been  controlled  by  It.  He  has  had  a  con- 
versation with  Torbett,  who  told  him  that 
he  (Torbett)  did  not  mean  to  swear  posi- 
tively in  bis  affidavit  that  Alexander  had 
said  to  him  the  Hinkles  ought  to  be  hnns. 
and  that  be  would  not  swear  positively  that 
Alexander  had  made  any  such  remark,  and 
that  whatever  remark  Alexander  did  make 
did  not  indicate  to  him  (Torbett)  that  Alex- 
ander had  any  feeling  against  defendants, 
or  was  prompted  from  any  prejudice.  De- 
ponent Is  Informed  that- Stewart  is  relateii 
to  the  Hinkles.  Also  the  affidavit  of  Tor- 
bett, corroborating  the  statements  in  the 
latter  portion  of  the  affidavit  of  Alexander, 
as  to  what  Torbett  had  stated  to  Alexander. 
Also  the  affidavit  of  Seig,  tending  to  cor- 
roborate the  affidavit  of  Alexander  in  rela- 
tion to  the  conversation  between  Alexander 
and  Stewart  at  the  Plains,  deponent  being 
manager  of  the  Alliance  store  there.  Also 
the  affidavit  of  a  number  of  persons  that 
Alexander  is  a  man  of  good  character  and 
standing,— a  truthful,  stable,  and  upright 
citizen,— and  that,  from  their  knowledge  of 
his  character,  they  would  unhesitatingl.v 
believe  him  upon  his  oath. 

Because  B.  H.  Harris,  one  of  the  jnrors  wh-i 
tried  the  case,  was  not  a  legal  and  competent 
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Juror,  tor  before  the  time  he  quallfled  aa  a 
luror  he  said  that  "the  HinlcleB  -were  guIltT 
of  murder;  tliat  they  killed  J.  J.  Worsham 
because  he  would  not  swear  to  a  lie,  and  that 
they  ought  to  have  been  lynched;  and  that 
If  he  was  taken  on  the  Jury  he  would  con- 
Tiuce  the^ury  that  the  Hlnkles  were  guilty 
and  ought  to  be  hung,  and  he  would  vote  to 
hang  Dr.  Hlnkle  if  he  was  on  the  jury,"— 
which  was  unknown  to  movant  and  his  coun- 
sel until  after  the  verdict  In  support  of  this 
ground,  movant  produced  the  affidavits  of 
himself  and  his  counsel  that  they  were  igno- 
rant  of  the  matters  set  out  In  the  ground,  and 
had  no  reason  to  susptct  that  Harris  was  not 
an  impartial  juror,  until  after  the  verdict 
Also  the  affidavit  of  Helen  Holmes:  Some 
time  in  1893  (she  was  not  able  to  specify  the 
exact  date)  she  was  at  the  house  of  one  Mur- 
pbey,  commonly  called  "Old  Man  Murphey,"  to 
Sumter  county.  There  were  in  the  room  B. 
H.  Harris,  Joseph  Johnson.  John  Suggs,  and 
others,  whose  names  she  cannot  now  remem- 
ber. In  the  hearing  of  these  persons  she 
heard  Harris  say  that  tlie  Htnkles  were  guilty 
of  murder;  that  they  killed  Worsham  because 
he  would  not  swear  to  a  lie;  that  they  ought 
to  have  been  lynched;  and  that  if  he  (Har- 
ris) was  taken  on  the  Jury  (and  he  said  that 
he  was  strongly  impressed  that  he  would  be 
on  the  Jury)  he  would  convince  the  jury  that 
the  Hlnkles  were  guilty  and  ought  to  be  hung, 
and  he  would  vote  to  hang  Dr.  J.  B.  Hinkle 
If  he  were  on  the  jury.  The  circumstances 
above  detailed  are  clear  to  deponent's  mind, 
and,  while  she  has  not  given  the  exact  lan- 
guage of  Harris,  she  has  given  correctly  the 
purport  of  what  he  said.  Also  the  affidavits 
of  J.  N.  .Tohnson  and  G.  W.  Murphey  tending 
to  corroborate  the  affidavit  of  Miss  Holmes. 
.Tohnson  did  not  remember  the  words  used  by 
Harris,  but  recollected  that  Harris  expressed 
himself  as  being  opposed  to  the  Hlnkles,  and 
that  he  believed  them  guilty;  and  that  Har- 
ris and  Miss  Holmes  were  disputing  al)out  the 
Hlnkles.  G.  W.  Murphey,  In  his  affidavit, 
said  that  he  heard  Harris  say  to  Miss  Holmes 
that  the  Hlnkles  were  guilty  of  foul  murder, 
and  ought  to  be  hung,  and  that  he  was  in- 
formed he  would  be  on  the  jury,  and  that  if 
be  was  he  would  stay  there  forever,  or  hang 
them,  as  he  Ijelieved  them  to  be  guilty  of  mur- 
dering Worsham  because  he  would  not  swear 
to  a  lie.  By  way  of  counter  showing,  the 
state  produced  the  affidavit  of  Harris:  The 
statements  in  the  affidavit  of  Miss  Holmes  as 
to  what  he  said  are  not  true.  He  was  pres- 
ent on  the  occasion  referred  to,  at  the  house 
of  old  man  Murphey.  She  was  championing 
tbe  case  of  the  Hlnkles,  claiming  that  they 
were  not  guilty,  and,  among  other  thtogs,  she 
said  that  If  they  were  to  kill  her  own  father 
she  would  know  they  would  be  justlflnble, 
and  that  she  could  walk  from  old  man  Mur- 
phcy's  to  Amerlcus,  a  distance  of  10  miles, 
that  night  in  mud  knee  deep,  to  tium  them 
out  of  jail,  and  other  things  of  like  import. 
Some  of  those  present  were  Joking  her  and 


teasing  her.  She  waB  a  splnater  of  high 
temper,  and  easily  teased,  and  deponent  may 
have  spoken  words  to  this  effect:  That  if 
the  reports  be  had  heard  were  true  they 
ought  to  be  punished,  but  did  not  say  they 
were  guilty,  or  ought  to  be  lynched,  or  if  he 
were  on  the  jury  he  would  vote  to  hang  them, 
unless  they  were  proved  guilty,  or  anything 
to  that  effect,  and  what  he  did  say  was  more 
In  the  spirit  of  teasing  or  Joking  her,  because 
others  were  doing  the  same  thing,  than  for 
any  other  reason.  When  put  upon  his  voir 
dire,  he  answered  conscientiously  and  truth- 
fully the  questions  propounded  to  hun  by  the 
solicitor  general.  He  had  no  fixed  or  other 
opinion  or  impression  ttiat  would  not  have 
yielded  readily  to  the  evidence,  and  been  con- 
trolled by  it  He  had  not  lieard  or  read  any 
of  the  evidence  whatever.  He  has  known  Dr. 
J.  B.  Hinkle  a  number  of  years.  Dr.  Hlnkle 
had  been  his  physician,  and  he  felt  friendly 
towards  him,  and  was  controlled  entirely  by 
the  evidence,  to  agreeing  to  the  verdict  that 
was  rendered.  Also  the  affidavits  of  G.  W. 
Murphey,  J.  N.  Johnsou,  aud  others  who  were 
present  at  old  man  Murphey's  at  the  time  in 
question,  corroborating  the  affidavit  of  Harris 
as  to  what  occurre<l  there.  G.  W.  Murphey 
also  deposed  that  he  had  signed  a  paper,  and 
given  it  to  Mr.  Blalock,  of  defendant's  coun- 
sel, purporting  to  contain  the  language  used 
by  Harris  on  said  occasion.  Deponent  do<>8 
not  know  whether  such  affidavit  contains  the 
circumstances  under  which  Harris  made  the 
remarks.  Mr.  Blalock  simply  asked  him 
what  Harris  said  against  the  Hlnkles  on  the 
occasion,  and  deponent  simply  answered,  and 
told  Dr.  Blalock  what  he  said,  without  tell- 
ing him  under  what  circumstances  he  said  it, 
or  why  he  said  It;  but  deponent  did  tell  Mr. 
Blalock  that  Harris  told  him  Immediately 
after  the  conversation  that  he  had  nothing 
against  the  Hlnkles,  and  was  just  saying  it  to 
tease  Miss  Helen.  Deponent  never  read  over 
the  paper  that  he  gave  to  Mr.  Blalock,  but 
told  him  what  Harris  said  outside  of  the 
court  house,  when  Itlr.  Blalock  went  Into  the 
court  house  and  reduced  It  to  writing,  and  de- 
ponent signed  it  without  having  read  it 
While  Mr.  Blalock  read  It  over,  he  read  it  in 
a  whisper  In  the  court  room,  while  court  was 
In  session,  and  [dejionent]  thus  very  Indistinct- 
ly heard  a  portion  of  it  Johnson  further  de- 
posed th.it  what  wns  said  at  Murphey's  by 
Harris  and  others  was  In  jest;  that  all  pres- 
ent understood  the  joke,  and  no  one  thought  of 
It  as  In  any  way  prejudicing  the  case,  and  the 
deponent  so  Informed  Mr.  Blalock  when  he 
took  deponent's  affidavit,  and  Mr.  Blalock 
said  it  was  unnecessary  to  put  tliat  fact  In 
his  affidavit.  Also  the  affidavits  of  a  num- 
ber of  persons  that  Harris  Is  a  man  of  good 
character  and  standing,— a  truthful,  stable, 
and  upright  citizen,— and  that,  from  their 
knowledge  of  his  cliaracter,  they  would  un- 
hesitatingly believe  him  on  his  oath.  The 
state  also  prjducMl  the  affldavlt.s  of  all  the 
jurors,  except  KInard.  Alexander,  and  Harris, 
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to  the  followlngr  effect:  They  hare  beard 
read  the  afSdavlts  attacking  the  Integrity,  as 
jurors,  of  Kinard,  Alexander,  and  Harris. 
The  case  extended  for  11  days,  and  deponents 
were  in  intimate,  constant  association,  daily 
and  nightly,  with  these  Jurors,  whose  conduct 
was  such  as  to  be  entirely  above  suspicion. 
Before  the  charge  of  the  court  no  discussion 
was  had,  nor  was  there  any  Intimation  as  to 
what  was  the  opinion  of  pny  of  the  jurors. 
When  the  jury  entered  the  jury  room  to  con- 
sider the  case,  after  the  charge,  the  12  agreed 
that  defendant  was  guilty;  the  sole  question 
In  their  minds  being  the  amount  of  punish- 
ment that  should  be  inflicted,  and  the  only 
contention  among  them  being  as  to  whether  It 
should  be  capital,  or  life  Imprisonment  Up- 
on the  first  ballot  upon  that  question,  seven 
voted  for  capital  punishment,  and  five  de- 
cided, as  a  mere  matter  of  grace,  that  defend- 
ant should  be  confined  in  the  penitentiary  for 
life.  In  the  consultation  it  was  finally  de- 
termined to  imprison  him  for  life,  instead  of 
ordering  capital  punishment.  Neither  Alex- 
ander, Kinard,  nor  Harris  at  any  time  during 
the  trial  showed  any  disposition  whatever  to 
use  harsh  remedies,  but  were  as  conservative 
as  any  of  the  Jury.  As  a  matter  of  fact,  Kin- 
ard did  not  vote  for  hanging.  Deponents 
say,  to  the  best  of  their  knowledge  and  be- 
lief, from  the  conduct  of  Kinard,  Alexander, 
and  Harris,  they  were  upright  gentlemen  and 
Impartial  jurors,  with  full  understanding  of 
their  obligation,  and  did  not  vldate  it  as 
jurors,  but,  on  the  contrary,  went  into  the 
box,  like  deponents,  with  a  clear  Intention  to 
find  simply,  unbiased  and  unprejudiced,  the 
truth  of  the  case. 

Because  the  court  erred  In  allowing  J.  H. 
Allen  to  testify,  over  the  [objection  of]  de- 
fendant's counsel,  "that  on  the  13th  day  of 
December,  1892,  as  appeared  by  the  minutes, 
there  was  a  case  tried  In  Sumter  superior 
court  between  Dr.  Burt,  plaintiff,  and  J.  B. 
HInkle,  defendant,  and  that  Worsham  tes- 
tified In  the  case."  It  was  not  stated  In  this 
ground  what  objection  was  made  to  this 
evidence  when  offered.  In  a  note  as  to  It, 
the  court  states:  The  testimony  of  Allen 
was  objected  to  solely  on  the  ground  that 
he  had  been  In  the  court  room  during  the 
trial  (he  being  clerk  of  the  court),  and  be- 
cause It  was  Immaterial  and  Irrelevant 
These  objections  were  overruled,  and  Allen 
permitted  to  testify.  There  were  no  objec- 
tions that  the  minutes  were  better  and  high- 
er evidence  as  to  what  appeared  therein. 

Error  in  refusing  to  allow  defendant's 
counsel  to  prove  by  D.  F.  Davenport,  wit- 
ness for  the  state,  and  introduced  by  the 
state,  that  Worsham  had  made  threats 
against  the  HInkles  prior  to  the  homicide, 
said  threats  being  uncommnnlcated  threats. 
In  a  note  to  this  ground  the  court  states: 
"T  decline  to  approve  the  twenty-eighth 
ground  of  the  amended  motion,  except  as 
thus  qualified:  While  Davenport,  as  state's 
witness,  was  being  cross-examined,  and  be- 


fore any  evidence  bad  been  lotrodnced  by 
defendant,  counsel  for  defendant  proposed 
to  examine  Davenport  as  to  certain  threats 
alleged  to  have  been  made  by  Worsham. 
the  deceased,  against  the  HInkles,  stating 
at  the  time  that  tbey  were  nncommimlcated 
threats.  State's  counsel  objected  to  the  wit- 
ness testifying  about  the  alleged  threats, 
because  they  were  never  communicated  to 
defendant,  and  because  there  was  no  evi- 
dence of  any  act  on  Worsham's  part  tend- 
ing to  show  that  at  the  time  of  the  homi- 
cide he  was  endeavoring  to  carry  sucb 
threats  into  execution,  or  was  making  any 
assault  upon  the  HInkles.  The  court  sus- 
tained the  objection,  and  distinctly  stated 
that  the  evidence  was  not  admissible  at  that 
time,  as  no  overt  act  on  Worsham's  part 
bad  been  shown  which  tended  to  prove  that 
he  had  assaulted  the  HInkles,  etc.  Defend- 
ant's counsel  stated  that  he  understood  tl>e 
court  as  simply  ruling  that  the  evidence  was 
not  admissible  at  that  particular  stage  of 
the  case,  and  the  court  stated  that  tliat  was 
the  extent  of  the  ruling.  Defendant's  coun- 
sel, after  defendant  had  introduced  evidence, 
requested  the  court  to  permit  defendant  to 
recall  Davenport  for  the  purpose  of  cross- 
examining  him  as  to  said  uncommunlcated 
threats.  The  court  permitted  Davenport  to 
be  recalled  by  defendant,  as  the  state's  wit- 
ness, and  permitted  the  defendant  to  fully 
cross-examine  him  as  to  such  threats." 

Because  the  court  erred  In  defining  to  the 
jurors  the  meaning  of  the  statutory  ques- 
tions put  to  them  when  tbey  were  on  their 
voir  dire,  which  instructions  were  as  fol- 
lows: "The  court  will  proceed  to  explain 
the  questions  which  will  be  put  to  each  of 
you  on  your  voir  dire.  The  first  question 
is  whether,  from  liaving  seen  the  crime  com- 
mitted, or  from  having  heard  any  of  the 
evidence  delivered  upon  oath,  you  have 
formed  and  expressed  any  opinion  as  to 
the  guilt  or  innocence  of  the  prisoner  at  the 
bar.  Now,  that  is  simple  enough,  it  seems 
to  me.  You  readily  know  whether  you  have 
or  have  not  seen  ^  the  crime  committed. 
You  readily  know  whether  you  have  heard 
any  of  the  evidence  delivered  on  oath.  And, 
of  course.  If  you  have  not  seen  the  crime 
committed,  and  if  you  have  not  heard  any  of 
the  evidence  delivered  on  oath,  you  are  not 
disqualified  in  that  question,  and  on  that 
ground.  The  next  question  that  will  be 
propounded  to  you  will  be  whether  or  not 
you  have  any  bias  or  prejudice  resting  upon 
your  mind,  either  for  or  against  the  prisoner 
at  bar.  I  charge  you  that  prejudice  means 
a  prejudging  of  the  case,  from  any  cause. 
It  means  a  settled  and  fixed  opinion,  either 
as  to  the  guilt  of  the  accused,  or  as  to  his 
innocence.  If  it  Is  a  fixed  and  settled  opin- 
ion, either  as  to  the  guilt  or  Innocence,  do 
matter  from  what  cause  that  opinion  Is  de- 
rived, or  upon  what  it  Is  Iiased,  whether 
from  rumor,  hearsay,  newspaper  reports,  or 
evidence  upon  former  trial,  or  from  auy- 
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tbin?  else,  It  It  is  fixed  and  settled,— an  opln- 
iun  that  will  not  readily  yield  to  the  testi- 
mony,—then  yow  would  be  prejndlced,  you 
would  be  dlsqnallfled  on  that  gronnd.  The 
questioa  relates  to  the  condlttoa  of  your 
mind  now,  as  to  whether  you  hare  an  opin- 
ion now,  not  whether  you  have  had  one  at 
some  poist  time.  The  inqtiiry  Is  as  to  the 
present  ccmdltloa  of  your  mind,  and  aa  to 
whether  yon  hare  now  an  opinion.  An  opin- 
ion which  is  not  fixed,  which  is  not  settled, 
an  opinion  that  will  yield  readily  to  the  tes- 
timony, even  though  the  juror  may  have 
formed  and  expressed  an  opinion  from  liaT- 
ing  read  a  newspaper  of  the  evidence  upon 
a  former  trial,  if  such  opinion,  as  I  have 
said,  was  not  fixed,  was  not  settled,  if  it 
was  an  opinion  that  would  give  way  read- 
ily, yield  readily,  to  the  testimmiy  in  the 
ease,  that  at  itself  would  not  disqualify,— a 
juror  would  not  be  prejudiced  on  account 
of  having  formed  and  expressed  such  an 
opinion;  that  is,  an  opinion  that  is  not  fixed 
and  settled.  As  to  the  qnestion  of  bias, 
'bias'  means  a  leaning  or  an  inclination  to- 
wards or  against  the  accused,  lou  will  be 
asked  whether  or  not  your  mind  Is  perfectly 
impartial  between  the  state  and  the  accnsed; 
that  is,  whether  the  juror  is  perfectly  per- 
pendicular between  the  state  and  the  ac- 
eosed,- whether  he  is  in  such  condition  as 
to  be  swayed  the  one  way  or  the  other  by 
the  testimony.  The  last  question  is  wheth- 
er you  are  conscientiously  opposed  to  capital 
punishment  That,  I  take  it,  needs  no  ex- 
planation whatever  from  the  court  The 
auestion  Itself  carries  its  meaning  with  it 
It  is  plain  enough." 

Error  in  chaigiog,  on  the  subject  of  im- 
peachment of  witnesses:  "When  the  jury 
believes  a  witness  has  been  sucessfnlly  Im- 
peached, then  the  testimony  of  such  witness 
should  be  discredited,  unless  it  be  corrob- 
orated by  other  testimony  or  circumstances 
which  the  jury  believe  to  be  true." 

Error  in  charging,  as  to  defendant's  state- 
ment: "The  defendant  in  this  case  avails 
himself  of  this  statute:  'In  all  criminal 
trials  in  this  state,  the  prisoner  shall  have 
the  right  to  make  to  the  court  and  jury  such 
statemeut  in  the  case  as  he  or  she  may 
deem  proper  In  his  or  her  defense,  said 
Rtatemeut  not  to  be  under  oath,  and  to  have 
sucli  force  only  as  the  jury  may  think  right 
to  give  it;  and  the  jury  may  believe  such 
Ktatement  In  preference  to  the  sworn  testi- 
mony in  the  case:  provided  the  prisoner 
Khali  not  be  compelled  to  answer  any  ques- 
tion OB  cross-examination  should  he  or  she 
think  proper  to  decline  to  answer  such  ques- 
tion.* "  Movant  says  that  the  court  erred 
in  incorporating  In  Its  charge  to  the  Jury 
the  proviso  given  in  said  extract,  because 
tlie  same  tended  to  prejudice  the  jury 
ajmlnst  the  truth  of  the  prisoner's  state- 
ment inasmuch  «s  no  cross-examination  of 
tbe  prisoner  was  had,  from  which  the  jury 
might  or  could  infer  that  the  prisoner  de- 


clined to  permit  such  a  cross-examination, 
or  declined  to  submit  to  tbe  same. 

Error  In  charging,  on  the  subject  of  res- 
gestae:  "Declarations  accompanying  the  act, 
or  so  nearly  connected  therewith,  in  time, 
as  to  be  free  from  all  suspicion  of  device  or 
afterthought,  are  admissible  in  evidence  a» 
part  of  the  res  gestae,"  etc.,  "and  subject  to 
be  judged  and  weighed  by  the  jtuy  under  the 
same  rules  which  I  have  given  you  for  weigh- 
ing and  considering  other  evidence  In  the 
cose;  that  is,  the  connection  of  tbe  defendant 
with  the  case,  his  lutereet  in  It,  whether  such 
declarations  are  consistent  throughout,  or  are 
conflicting  with  themselves  or  other  facts." 
Movant  says  that  the  last  part  of  said  charge 
is  error,  because,  in  weighing  declarations 
which  are  admitted  as  res  gestae,  the  jury 
were  excluded  from  weighing  such  declara- 
tions by  any  other  standard  than  those  enu- 
merated by  the  court 

E^ror  in  charging:  "Now,  in  trying  this 
case,  you  pass  upon  the  law  and  facts  both; 
that  is  to  say,  you  take  all  the  evidence  and 
defendant's  statement,  and  determine  from 
that  what  is  proven  in  tbe  case,— what  facts 
are  established."  Movant  says  that  this 
part  of  the  charge  Is  misleading,  and  Its  efTect 
Is  virtually  to  exchide  the  statement  of  the 
defendant,  which  the  court  had  charged  the 
jury  was  not  imder  oath,  and  tbe  ^ect  of  the 
charge  was  that  tbe  jury  was  to  determine 
simply  what  was  proven,  and  what  facts  were 
established  by  the  evidence  in  the  case. 

Error  in  charging,  on  the  grotmd  of  malice: 
"It  means,  In  law,  the  deliberate  Intention  to 
take  human  life  under  drcumstances  where 
the  law  would  neither  justify,  nor  in  any  de- 
gree excuse,  the  intention,  if  the  Uiling  should 
take  place  as  intended." 

Error  in  charging:  "When  the  state  proves 
a  homicide  by  violence,  and  nothing  more  ap- 
pears, the  law  calls  that  murder.  It  fixes  the 
crime  as  murder,  with  malice  attached  to  it, 
and  it  then  becomes  Incumbent  upon  the 
person  killing  to  show  that  the  liomldde  Is 
either  manslaughter  or  Justifiable." 

Error  in  charging:  "If  two  or  more  per- 
sons, moved  and  Infiuenced  by  a  common  In- 
tent and  purpose  to  feloniously  assault  an- 
other with  deadly  weapons  and  take  his  life, 
and  each  knows  of  the  common  felonious  In- 
tent and  purpose  of  the  other  to  make  such 
a  felonious  assault  upon  such  person,  and 
take  his  life,  then  the  law  says,  under  such 
circumstances,  the  act  of  one  Is  the  act  of  all 
the  assailants;  the  blow  of  one  is  the  blow 
or  shot  of  all;  they  are  all  responsible,  under 
such  circumstances,  for  the  acts  of  each  oth- 
er." Movant  says  that  sncb  charge  Is  er- 
ror, because  it  was  inapplicable  to  the  evi- 
dence in  the  case,  and  because  the  court  no- 
where In  its  charge  gave  the  Jury  the  alterna- 
tive of  the  proposition  of  law;  that  Is,  that, 
although  they  have  been  jointly  indicted,  yet. 
If  there  was  not  a  common  Intent  and  pur- 
pose, then  be  wlio  struck  the  blow  would  be 
alone  guilty. 
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Error  In  charging:  "If  you  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the 
defendant  J.  B.  Hinkle  and  his  son  A.  B. 
Hlnkle,  moved  and  influenced  by  a  common 
intent  and  purpose  to  feloniously  assault  J.  J. 
Worsham  with  deadly  weapons,  and  each 
knew  of  the  common  felonious  Intent  and  pur- 
pose of  the  other,  did  in  this  county,  at  or 
about  the  time  charged  In  the  Indictment, 
either  the  defendant  J.  B.  Hinkle  or  his  son 
A.  B.  Hlnkle,  In  pursuance  of  such  known, 
common,  felonious  Intent  and  purpose,  and 
with  the  weapon  and  In  the  manner  stated 
in  the  indictment,  unlawfully  kill  J.  J.  Wor- 
sham, with  malice  aforethought,  then  both 
of  them  would  be  guilty  of  murder;  and  you 
would  be  authorized,  under  such  circumstan- 
ces, to  And  the  defendant  J.  B.  Hinkle  guilty, 
although  you  might  believe  from  the  evidence 
that  A.  B.  Hlnkle  fired  the  fatal  shot."  Mov- 
ant says  that  such  charge,  as  given,  Is  error, 
because  the  court  neither  then,  nor  at  any 
other  place  in  his  charge  to  the  Jury,  put  the 
alternative  of  the  proposition,  and  the  same 
was  inapplicable  under  the  evidence. 

Error  in  charging:  "If  the  evidence  In  this 
case  satisfies  your  mind,  beyond  a  reasonable 
doubt  and  moral  certainty,  that  the  defend- 
ant J.  B.  Hlnkle  killed  J.  J.  Worsham,  on  ac- 
count of  and  by  reason  of  an  actual  assault 
or  battery  made  upon  him  or  his  son,  in  his 
presence,  by  the  deceased,  or  because  there 
was  an  attempt  by  the  deceased  to  commit  a 
serious  personal  injury  upon  him  (the  defend- 
ant) or  his  son,  in  his  presence,  or  there  were 
other  equivalent  circumstances  to  justify  the 
excitement  of  passion,  and  to  exclude  all 
idea  of  deliberation  or  malice,  cither  express 
or  implied,  as  I  have  explained  it,  then  the 
homicide  would  not  be  murder,  but  the  de- 
fendant would  be  guilty  of  voluntary  man- 
slaughter. Unless  the  assault  or  attempted 
serious  personal  Injury  amounted  to  a  felony, 
—that  is,  a  crime  punishable  by  law  with 
death  or  imprisonment  in  the  peniteatiary,— 
and  the  defendant  killed  to  prevent  its  com- 
mission, then  he  would  not  be  justifiable  tm- 
der  the  law  I  will  explain  hereafter."  Mov- 
ant says  tliat  the  effect  of  such  charge,  by 
adding  the  words,  "I  will  explain  hereafter," 
qualified  that  portion  of  it  which  referred  to 
the  fact  that  it  would  be  justifiable  to  kill 
another  to  prevent  a  felony. 

Error  in  cliarglng:  "But  if,  in  considering 
the  question  of  voluntary  manslaughter.  It 
should  appear  from  the  evidence  that  the  de- 
fendant killed  the  deceased  from. and  on  ac- 
coxmt  of  a  provocation  of  words,  threats, 
menaces,  and  contemptuous  gestures,  alone, 
then  the  homicide  wotild  not  be  voluntary 
manslaughter,  but  would  be  murder.  A  fel- 
ony is  an  offense  against  the  laws  of  the 
state,  which  is  punishable  by  death  or  con- 
finem«it  in  the  penitentiary.  A  felonious  as- 
sault upon  one's  person  is  such  an  assault  as. 
If  consummated,  would  subject  the  party 
making  it,  upon  conviction,  to  imprisonment 
in  the  penitentiary.     An  assault  with  Intent 


to  murder  by  using  any  weapon  likely  to  pro- 
duce deatli  would  be  punished  by  Impris- 
onmeut  in  the  penitentiary,  and  would  con- 
sequently be  a  felonious  assault." 

Error  in  charging:  "If  a  person  attempt- 
ing or  endeavoring  to  make  an  assault  with  a 
deadly  weapon  upon  the  person  of  another 
was  acting  in  self-defense,— was  justifiable  in 
making  such  an  assault.— then  the  person  so 
assaulted  would  not  be  jtistifiable  in  the  kill- 
ing." Such  charge  is  misleading,  inapplica- 
ble, and  not  the  law,  and  tended  to  confuse 
the  Jury. 

Error  in  cliarglng:  "It  Is  not  necessary,  in 
order  to  render  a  homicide  justifiable,  where 
the  person  killed  endeavored  by  violence  to 
commit  a  felony  on  the  person  of  the  son  of 
the  slayer,  that  the  felony  Intended  or  en- 
deavored should  have  been  any  particular 
character  or  gi-ade  of  felony;  but  If  such 
homicide  was  committed  by  the  father  in  tb« 
defense  of  the  person  of  his  son,  of  one  wli« 
manifestly  endeavored  by  violence  to  commit 
any  offense  on  the  person  of  his  son,  wbicli 
would  have  subjected  the  person  intending  or 
endeavoring  such  felony  to  punishment  by 
confinement  in  the  penitentiary  if  such  fd- 
ony  had  been  committed,  then  such  homlcidp 
would  be  Justifiable,  provided  that  the  killing 
was  done  by  the  father  to  prevent  the  com- 
mission of  the  felony,  and  that  the  circum- 
stances at  the  time  of  the  killing  were  siffi- 
cient  to  excite  the  fears  of  a  reasonable  man 
that  such  felony  would  be  committed,  an<l 
that  the  father  really  acted  under  the  influ- 
ence of  those  fears,  and  not  in  a  spirit  of  re- 
venge. If  a  person  kill  another  in  his  de- 
fense, it  must  appear  that  the  danger  was  so 
Urgent  and  pressing  at  the  time  of  the  killin): 
that  In  order  to  save  his  own  life  the  killing 
of  the  other  was  absolutely  necessary;  and  it 
must  appear  also  that  the  person  killed  was 
the  assailant,  or  that  the  slayer  had  really 
and  In  good  faith  endeavored  to  decline  any 
further  struggle  bef<w«  the  mortal  blow  was 
given."  Movant  says  that  the  latter  portion 
of  said  part  of  that  charge  was  error,  not  »\>- 
plicable  to  the  evidence  in  this  case,  nor  t<i 
the  character  of  the  case  as  made  by  the  evi- 
dence; that  it  was  error,  further,  becana'. 
liaving  charged  the  Jury  that  a  man  may  slay 
another  to  prevent  the  commission  of  a  fel- 
ony on  his  own  person,  by  charging  the  last 
clause  of  said  portion  of  such  charge.  In  rela- 
tion to  the  law  of  self-defense,  he  qnalifie<i 
the  law  of  Justifiable  homicide,  as  given  by 
the  court,  to  prevent  the  commission  of  a  fel- 
ony, and  established  in  the  minds  of  tbo 
Jury  that  it  was  necessary,  before  they  couI<) 
acquit  the  defendant,  that  the  killing  wa^ 
done  to  save  the  life,  and  not  to  prevent  tli*' 
commission  of  a  felony.  The  fii-st  paragraph 
of  this  charge  was  given  upon  the  written  re- 
quest of  defendant's  counsel. 

Error  in  charging:  "In  self-defense,  the 
danger  must  be  so  urgent  and  pressing  at  the 
time  of  the  killing  that  in  order  to  save  one's 
own  life  the  killing  was  absolutely  necessary-. 
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or,  as  I  haye  said,  the  slayer  moat  boneatly 
believe,  and  in  good  faith  act  upon  such  Ite- 
lief,  and  not  In  a  spirit  of  reyenge."  "Now, 
gentlemen  of  the  Jury,  take  up  the  eyidence 
and  the  defendant's  statement.  Go  through 
It  all,  fairly,  calmly,  without  fear,  fayor,  af- 
fection, reward,  or  the  hope  thereof,"  etc. 

Little,  WorriU  &  Little,  l«"ort  &  Watson, 
Hudson  &  Blalock.  J.  Dodson  &  Son,  Flls- 
bury  &  Winchester,  J.  A.  Ansley,  C.  W.  Bass, 
and  H.  V.  D.  Twiggs,  for  plaintiff  in  error. 
James  M.  Du  Free,  Sol.  Gen.,  E.  A.  Hawkins, 
and  R.  L.  Bemer,  for  the  State. 

PER  CURIAM.    Judgment  affirmed. 


BOSTON  y.  STATE. 
(Snprcme  Court  of  Georgia.     June  4,  1894.) 
Homicide — Explaidiko  Acts  or  Devendaxt — 

ACCIDBKTAL  BBOOTISO — ISSTBOOTIONS. 

1.  The  State  baying  proved  that  the  accused 
Ivilled  hia  wife  by  shooting  her,  disappeared  for 
a  few  minutes,  and  then  returned,  made  mani- 
festations of  grief,  and  snid  ttiat  he  shot  her  by 
accident,  and  would  not  have  done  so  for  the 
world,  it  was  competent  for  him  to  prove  that 
lie  acted  consistently  with  this  theory  by  going 
in  .search  of  an  officer,  overtaking  him,  and  sur- 
rendering himself,  saying  at  tiie  time  of  the 
surrender,  and  as  explanatory  thereof,  that  he 
liad  killed  his  wife  by  accident,  the  interval  be- 
tween the  killing  and  the  surren;ier  not  exceed- 
ing 20  or  30  minutes,  according  to  the  indica- 
tions of  the  evidence,  though  the  precise  time 
did  not  definitely  appear.  His  mere  declara- 
tion, made  subsequent  to  his  arrest  to  the  effect 
that  the  killing  was  accidental,  and  that  he  de- 
sired to  return  to  see  the  body  of  his  wife,  was 
inadmissible;  nor  was  the  statement  of  the  of- 
ficer to  other  officers  on  turning  over  the  pris- 
oner to  them  admissible  evidence,  such  state- 
ment consisting  of  a  repetition  of  what  the  ac- 
cused had  said  on  surrendering  himself. 

2.  It  is  not  matter  of  right  for  the  accused 
to  make  a  second  statement  to  the  court  and 
jury  because  the  state  has  introduced  addition- 
.il  evidence  which  strengthens  the  case  against 
him. 

3.  There  was  no  error  in  the  charge  of  the 
court  complained  of;  nor  was  the  mere  fail- 
ure to  charge,  without  request  so  to  do,  any 
cause  for  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bibb  county; 
C.  L.  Bortlett,  Judge. 

Mills  Boston  was  convicted  of  murder,  and 
brings  error.     Reversed. 

Following  is  the  official  report: 

Mills  Boston  was  found  guilty  of  the  murder 
of  his  wife,  Winnie  Boston.  His  motion  for 
new  trial  was  overruled,  and  he  excepted. 
The  motion  contained  the  grounds  that  the 
verdict  was  contrary  to  law,  evidence,  etc. 
Also,  because  the  court  erred  in  refusing  to 
allow  the  defendant  to  prove  by  McCafferty, 
a  police  officer  of  the  city  of  Macon,  who  had 
tostlQed  that  at  a  quarter  of  11  o'clock  on  the 
night  of  the  homicide  (the  state's  witnesses 
having'  sworn  that  the  homicide  took  place  at 
alMut  half  past  11,  or  a  little  prior  to  that 


time),  the  defendant,  after  running  up  and 
calling  said  witness,  said  to  blm  that  he 
wanted  to  give  himself  up,  that  he  had  killed 
his  wife,  and  that  it  was  an  accident,  that 
the  pistol  had  gone  off  accidentally,  and  that 
hD  would  not  have  done  It  for  the  world. 
Aleck  Bell,  one  of  the  witnesses  for  the  state, 
testified,  among  other  things,  that,  after  de- 
fendant had  shot  his  wife,  defendant  walked 
about  two  steps  from  witness'  door  (near 
which  the  shooting  occurred)  to  Lee  Hamlin's 
store  door,  and  said,  "I  will  give  you  holding 
up  or  taking  np  for  your  damn  men,"  and 
went  off  a  piece,  and  after  awhile  they  com- 
menced hollering,  "Mills  has  killed  Winnie," 
and  he  comes  back  and  says:  "Oh,  Lordy! 
I  shot  my  wife,  but  I  didn't  go  to  do  It"  This 
was  10  or  12  minutes  after  he  came  back  and 
said  that  When  they  said  his  wife  was  dead, 
he  walked  in,  threw  himself  down,  and  says: 
"I  shot  my  wife,  but  I  didn't  go  to  do  It" 
For  the  defendant,  McCafferty  testified, 
among  other  things,  that,  at  a  quarter  of  11 
o'clock  on  the  night  of  tbe  shooting,  defend- 
ant followed  him  down  the  sidewalk,  and 
overtook  him,  and  appeared  to  be  crying,  and 
witness  asked  what  was  the  matter;  and 
that  defendant  called  him  thl«e  times,  and 
that  was  the  way  he  came  to  stop.  Defend- 
ant's mother  testified,  among  other  things, 
that  she  reckoned  It  was  about  a  quarter  or 
half  an  hour  or  between  that  time  (after  the 
shooting)  when  Mills  came  in  and  says: 
"Lord!  I  wouldn't  have  done  It  for  nothing 
in  the  world,  mammy.  I  wouldn't  have  done 
it  for  nothing  In  the  world.  I  didn't  go  to  do 
it,  mammy."  He  Jnst  said  that,  and  hugged 
her  (bis  wife)  around  the  neck,  and  looked  at 
her  and  cried.  She  further  testified  that  she 
could  not  say  how  long  it  was  between  the 
shooting  and  when  Mills  came,  but  it  was 
before  she  got  up  from  the  deceased;  that, 
after  she  heard  the  pistol,  she  was  about  18 
feet  from  deceased,  who  \«-as  standing  up, 
and  stood,  witness  reckoned,  two  or  three 
minutes;  that  witness  whirled  to  go  back  to 
her,  and  made  to  her,  and  went  down  to  tbe 
floor  with  her,  and  tried  to  catch  hold  of  her, 
and,  before  witness  got  up.  Mills  came  in. 
The  defendant  stated,  among  other  things, 
that  the  pistol  went  off  uncertain  to  him,  and 
it  struck  him  so  bad  he  stood  right  there,  and 
Bell  said:  "Go,  somebody,  and  get  a  doctor." 
And  be  (defendant)  went  np  nearly  to  No.  4 
engine  bouse,  and  remembered  that  Dr.  6e- 
winner  had  moved,  and  be  (defendant)  whirl- 
ed and  went  back  home,  and  there  were  all  of 
them  around  there.  And,  when  be  got  back, 
his  brother-in-law  walked  up  to  him  with  a 
pistol,  be  being  on  his  knees,  and  his  brother- 
in-law  said:  "What  did  yon  shoot  my  sister 
for?"  And  he  (defendant)  said:  "I  didn't  go 
to  do  It  God  knows  in  heaven  I  didn't  go 
to  do  it"  And  his  brother-in-law  said:  "Tell 
me  the  truth  about  it  What  did  you  shoot 
her  for?"  And  he  (defendant)  said,  "I  de- 
clare to  God  I  didn't  go  to  do  it;"  and  a  pistol 
snapped  In  his  face,  and  he  raised  up  and 


Digitized  by 


Google 


604 


SOUTHEASTERN  HEPOBTBB,  Vol.  21. 


(Ga. 


looked  np  at  his  brother-in-law,  and  turned 
and  walked  out  of  the  house,  and  came  down 
Fourth  street,  and  gave  himself  up,  because 
be  knew  that  he  did  not  do  it  intentionally. 
If  he  had,  he  might  have  gone,  but  he  did  not 
go  to  do  it,  and  it  did  not  look  like  it  was 
right  for  him  to  run  away.  Betsy  Bdl  testi- 
fied, among  other  tilings,  that,  after  the  shoot- 
ing, defendant  walked  off  a  piece,  and  not 
very  long  after  came  back,  after  deceased 
had  been  moved  out  of  the  door  and  into  the 
house,  and  fell  on  her,  and  said  that  he  did 
not  go  to  shoot  l>er.  Also,  because  the  court 
erred  in  refusing  to  allow  the  defendant's 
witness  Pat  Murpliy  to  testify  that,  after 
McCafferty  had  turned  the  prisoner  over  to 
him,  the  prisoner  told  him  be  wanted  to  go 
back  out  there,  and  »ee  his  wife  again;  that  he 
had  killed  ber  by  accident.  A  witness  for  the 
state  (Bntner)  testified  that  witness  was  In 
the  police  station  when  defendant  was  taking 
on  terribly  over  the  matter,  and  said  tliat, 
while  iM  kUled  his  lore,  he  would  not  have 
done  it  for  the  world;  that  It  was  an  acci- 
dent; tliat  it  looked  like  real  grief  to  witness; 
that  he  went  on  like  a  crazy  man,  said  he 
had  lost  his  mind,  and  was  going  on  at  a  ter- 
rible rate,  and  witness  had  to  quiet  him. 
£lrror  in  not  allowing  defendant  to  make  a 
statMDeat,  after  the  state  had  closed  its  re- 
buttal testimony,  defendant  desiring  to  rebut 
tlie  testimony  of  Hattie  Hunter,  under  the 
following  circumstances:  The  state  bad 
sworn  Hodnett  (tlie  coroner).  Bell,  and  But- 
ner,  and  closed.  Defendant  had  introduced 
his  rebtittins  testimony,  and  made  his  state- 
ment, when  the  state  introduced  Betsy  Bell, 
who  corroborated  Bell,  and  HatUe  Hunter,  a 
witness  who  had  not  been  on  the  stand  be- 
fore. Her  versk)n  <^  the  conversation  be- 
tween defendant  and  deceased  differed  some- 
what from  that  of  Bell  and  his  wife.  She 
claimed  that  she  was  present,  standing  by 
the  side  of  deceased,  as  dose  as  was  Betsy 
Bell,  and  that  deceased  told  defendant:  "If 
he  asked  her  what  the  gentleman  said  to  him 
about  stepping  on  her  toes,  she  would  have 
told  him,  and  he  told  her  she  was  a  damn 
liar;  he  knew  she  would  take  up  for  her  men. 
And  she  said  if  he  wanted  to  have  a  fuss 
about  It,  and  she  didn't  care  if  he  got  killed, 
and  he  told  her,  if  she  repeated  that,  he 
would  shoot  her,  and  she  told  him  to  shoot 
and  be  damned,  and  he  shot  h»,"— defendant 
contending  that  this  testimony  varied  from 
that  of  Betsy  Bell.  So  that,  when  the  state 
closed,  defendant  asked  permission  to  allow 
the  prisoner  to  make  an  additional  statement, 
to  rebut  the  testimony  of  Hattie  Hunter,  both 
as  to  ber  being  present,  and  as  to  the  lan- 
guage used,  which  the  court  refused  to  allow. 
Movant  alleges  that  the  court  erred  In  so  do- 
ing, as  this  was  new  matter  brought  out  by 
his  former  statement,  and  that  he  was  de- 
prived of  his  legal  right  to  make  a  state- 
ment in  regard  to  her  testimony.  It  appears 
from  the  brief  of  the  testimony:  That  Aleck 
Bell  testified  that  he  heard  two  shots  at  a 


frolic  where  there  was  dancing,  dose  to  his 
house.  That  witness'  wife  was  standing  on 
the  porch,  and  Mills'  wife  was  down  at  tlie 
"frolic  house."  That  witness'  wife  called  her, 
and  she  came  to  witness'  house,  and  she  and 
his  wife  were  standing  on  the  ponHi  side  bj- 
side  when  Mills'  wife  called  hbn  to  her. 
That  Mills  said,  "What  are  you  doing  hereT 
That  she  said:  "I  came  here  from  the  frolic 
where  they  were  fussing."  And  she  said: 
"What  do  yon  want  to  raise  a  fuss  for?  John 
HoUoman  stepped  on  my  toes,  and  b^:ged  my 
pardon  for  it."  And  he  said:  "You  want  to 
hold  up  for  your  damn  men."  And  she  said: 
"You  go  ahead  then,  and  get  in  the  fuss,  and, 
if  you  get  killed,  I  don't  care."  And  he  said: 
"If  you  say  that  again,  I  will  shoot  you."  Sb<> 
said,  "Shoot  and  be  damned;"  and  he  sbnt 
her.  He  was  standing  not  two  feet  from  her. 
He  threw  the  pistol  right  into  lier  breast,  and 
shot  her  right  center  In  the  fhce.  Witnet:.< 
could  not  say  who  was  present;  there  w«s 
such  a  crowd,  and  he  was  excited.  In  an- 
swer to  the  Question  who  was  right  at  his 
house,  he  said  his  wife  was  standing  right 
by  the  side  of  Mills'  wife,  and,  when  the  lat- 
ter fell,  tie  did  not  know  bat  that  defendant 
shot  his  (witness')  wife,  as  they  both  whirled 
together.  Defendant  did  not  fire  but  once. 
Witness  did  not  say,  when  the  pistol  fired, 
for  somebody  to  run  for  the  doctor;  said  notb- 
mg  about  a  doctor.  Betsy  Bell  testified  that, 
when  Mills  killed  his  -n-ife,  she  was  sayln;; 
something  about  John  stepping  on  her  feet, 
and  defendant  did  not  like  It,  and  told  her. 
if  she  spoke  the  words  again,  be  would  shoot 
her  about  this  man  stepping  on  her  feet;  and 
she  spoke,  "Shoot  and  be  damned,"  and,  when 
she  said  that,  he  shot  her  in  the  breatst  He 
Just  laid  the  pistol  on  ber  breast.  He  wa« 
about  19  inches  from  her.  Error  In  charging: 
"Do  not  misunderstand  what  the  court  mean$ 
by  that.  That  where  the  state  shows  that  a 
killing  by  unauthorized  violence  was  done,  a 
killing  by  a  deadly  weapon,  and  nothing  more 
should  appear,  the  law  presiunes  malice  from 
the  mere  fact  of  an  unauthorized  kHUng  with 
a  deadly  weapon,"— alleged  to  be  error  as  in- 
timating the  opinion  that  the  killing  took 
place  by  the  use  of  a  deadly  weapon.  The 
evidence  was  that  the  killing  was  done  wit'.i 
a  pistol,  and  Butner  testified  that  it  was  a 
double-acting,  self-cocking  pistol.  Error  in 
charging:  "To  point  an  unloaded  or  a  loaded 
pistol  at  another  is  an  unlawful  act,  and  t» 
point  a  loaded  pistol  at  another,  and  the  pis- 
tol should  be  fired  without  any  intention  to 
kiU  the  other,  and  a  kUling  should  happen  In 
pursuance  of  such  unlawful  pointing  of  a  p!^ 
tol  at  another,  without  any  Intention  to  kill, 
a  killing  under  such  circumstances  as  tba: 
would  be  involuntary  manslaught^  In  the 
commission  of  an  unlawful  act;  and  If  tli^ 
Jury,  after  Investigation  of  the  case,  sbonld 
cmiclude  from  the  evidence  beyond  a  reason- 
able doubt  that  the  killing  was  done  by  tbe 
defendant  without  an  Intention  to  do  so,  but 
that  It  was  done  in  the  commission  of  an  ua- 
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lawful  act,  why,  tben,  yon  would  be  autlior- 
ized  to  find  the  defendant  guilty  of  Involun- 
tary manghkughter  In  the  commission  of  an 
uDlawfal   act.     If  the   UlUng  happened    in 
pursuance  of  a  lawful  act,  if  the  pistol  was 
fired  without  any  intention  to  kill  deceased, 
what  he  did  was  lawful  in  the  matter,  and  it 
was  done  in  such  a  way  as  prolmbly  might 
produce  death,  and  it  was  done  in  an  unlaw- 
ful way,  the  law  would  call  it  involuntary 
manslaughter,  in  the  commission  of  a  lawful 
act;    but,  in  determining  tlie  question  as  to 
whether  the  defendant  la  guilty  of  Involun- 
tary  manslaughter,   the  Jury  are  Instructed 
ttiat   where,    if  such   involuntary    killing— if 
this  was  an  Involuntary  killing— happened  in 
the  commission  of  an  unlawful  act,  which  in 
its  consequence  naturally  tends  to  destroy  the 
life  of  the  deceased,  then  the  offense  would 
be  by  law  deemed  and  adjudged  to  be  mur- 
der,"—alleged  to  be  error  t>ecauae  calculated 
to  mislead  the  Jury,  by  confoimding  with  the 
commission  of  an  unlawful  act  the  additional 
idea  that,  if  death  might  happen,  it  would  be 
murder,  without  sufficiently  showing  to  the 
jury  the  difference  between  an  act  calculated 
to  cause  death  and  the  one  that  did  or  might 
cause  death;    also,   because  the  charge  no- 
where discriminated  or  called  the  attention  of 
the  Jury  to  any  rule  or  method  of  discriminat- 
ing between  themselves  unlawful  acts  that  do 
cause  death  or  those  which  in  their  conse- 
quences naturally  tend  to  destroy  life;  also, 
because  of  the  use  of  the  expression:    "But, 
in  determining  the  question  as  to  whether  the 
defendant  is  guilty  of  involuntary  manslaugh- 
ter,   the  Jury  are  instructed  that  where,  if 
snch  involtmtary  killing— if  this  was  inyolun- 
tary  killing— happened  In  the  commission  of 
an  unlawful  act,  which  in  its  consequence  nat- 
urally tends  to  destroy  ttie  life  of  the  deceas- 
ed, tben  the  offense  would  be  by  law  deemed 
and  adjudged  murder."    The  court  did  not 
instruct  the  Jury  that.  If  the  act  did  not  nat- 
uially  tend  to  destroy  the  life,  the  defendant, 
if  gnilty  of  involuntary  manslaughter,  could 
not  be  convicted  of  murder.     The  ctiarge  is 
calculated  to  mislead  the  Jury,  because  it  tells 
them  to  determine  the  question  whether  he 
is  gruilty  of  Involnntary  manslaughter,  there- 
by leaving  it  probable  and  possible  that  the 
inry  could  believe  that,  if  he  was  guilty  of 
iBvoIuntary  manslaughter  at  all,  it  would  be 
murder.     Ehror  in  charging:    "If  you  t>elieve 
in  ttds  case  that  what  Imppened— the  killing 
of  the  deceased— was  by  misfortune  or  acci- 
dent, and  tlmt  it  satisfactorily  appears  from 
the  evidence  in  the  case  that  there  was  no 
erll  design  or  intention,  or  no  culpable  neg- 
lect on  the  part  of  the  defendant,  and  what 
did  happen  in  the  killing  of  the  deceased  was 
iiolely  due  to  miaforttme  or  accident,  why,  he 
tvoold  not  be  guilty  of  anything,"— alleged 
to  be  error  because  it  puts  the  onus  of  proof 
on  defendant;  also,  because  it  is  not  true  as  a 
matter  of  law  that  there  must  be  no  culpable 


neglect  on  the  part  of  the  defendant,  because, 
if  that  was  true,  the  least  neglect  would  elimi- 
nate the  whole  element  of  misfortune,  and,  no 
matter  how  small  the  neglect  might  be,  it 
would  be  murder;  nor  is  it  true,  to  be  not 
guilty  of  miuder,  he  must  be  guiltless  of  all 
evil  design,  for,  according  to  the  cliarge,  if 
this  evil  design  was  disconnected  with  the 
killing,  and  In  no  way  contributed  thereto, 
yet  the  defendant  would  be  guilty  of  murder. 
Error  in  charging:  "If  a  killing  occurs  by 
the  pointing  of  a  pistol  at  auother  and  firing 
It,  whether  the  intention  to  kill  or  not  exist- 
ed at  the  time,  that  could  not  be  said  to  be  a 
killing  by  misfortune  or  accident,"— alleged 
to  be  error,  because  It  does  not  limit  the  fir- 
ing of  a  pistol  to  an  intentioDal  firing,  but  is 
so  broad  that  it  covers  accidental  firing,  and 
the  defendant's  defense  was  an  accidental  fir- 
ing of  the  pistol,  and  this  cliarge  is  so  framed 
that  the  Jury  might  hare  believed  tliat  an 
Intentional  pointing  and  an  unintentional  fir- 
ing necessarily  made  murder;  also,  because 
the  expression  "that  could  not  be  said  to  be 
a  killing  by  mistake  or  accident"  is  an  ex- 
pression by  the  court,  and  took  from  the  Jury 
the  right  to  determine  what  was  an  accident, 
and  was  a  Judicial  determination  of  what 
was  not  an  accident.  Because  the  court  erred 
in  not  calliug  the  attention  of  the  Jury  to  the 
facts  given  In  evidence  by  defendant's  wit- 
nesses, to  wit,  bis  surrendering  himself  to  the 
officers,  his  attention  to  his  wife  after  the 
shooting,  the  nature  ot  the  pistol,  all  of  which 
were  circumstances  outside  of  defendant's 
statement,  on  which  he  Is  entitled  to  have  a 
charge.  Because  the  court  erred  in  not  char- 
ging that  If  the  Jury,  from  the  evidence,  had 
a  reasonable  doubt  as  to  whethea*  the  defend- 
ant was  guilty  of  murder  or  of  Involuntary 
manslaughter  of  either  grade,  the  defendant 
was  entitled  to  the  benefit  of  the  doubt,  and 
could  not  be  convicted  of  the  greater  offense, 
but  the  lesser.  Because  the  court  erred, 
wherever  in  its  charge  it  spoke  of  deadly 
we.apons,  by  intimating  the  opinion  that  the 
same  was  a  deadly  weapon,  without  Instruct- 
ing the  jury  to  inquire  from  the  evidence  if 
the  same  was  such  a  weapon.  Error  In  re- 
fusing to  allow  defendant  to  prove  by  Mc- 
Cafferty  ttiat,  when  he  turned  over  the  pris- 
oner to  Murphy,  he  accompanied  It  with  a 
statement  to  Murphy  tliat  the  prisoner  had 
told  him  that  be  had  killed  his  wife  acciden- 
tally, and  how  sorry  he  wag  that  the  pistol 
bad  gone  off  without  his  Intention  to  fire  It. 
Error  in  refusing  to  allow  defendant  to  prove 
by  Murphy  that,  when  McCafferty  turned  the 
prisoner  over  to  him,  the  prisoner  stated  that 
be  had  voluntarily  surrendered  himself  tie- 
cause  he  had  accidentally  killed  his  wife. 

J.  L.  Hardeman,  for  philntlff  in  error.  W. 
H.  Felton,  JTr.,  Sol.  Oen.,  and  J.  M.  Terrell. 
Atty.  Gen.,  for  the  State. 

PER  CURIAM.     Judgment  reversed. 
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HOME  BUILDING  &  LOAN  ASS'N  ▼.  VAN 

PELT. 

(Supreme  Court  of  Georgia.     June  30,  1894.) 

BUILDINO  AKD  LoAN  ASSOCIATIONS— DlStJOLUTIOX. 

On  the  element  of  law  this  case  is  cmi- 
ti  oiled  by  the  prior  decision  made  in  the  same 
case,  and  reported  in  13  S.  E.  574,  87  Ga.  370. 
Upon  all  the  essential  elements  of  fact,  the  evi- 
dence was  sufficient  to  warrant  the  jury  in  find- 
ing that  the  plea  of  the  defendant  involved  in 
the  last  trial  was  true;  and  the  court  committed 
no  error  in  excluding  evidence,  in  charging  the 
jury,  or  in  overruling  the  motion  for  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Ltunpkin,  Judge. 

Action  by  the  Home  Building  &  Loan  Asso- 
ciation against  F.  M.  Van  Pelt.  There  was 
verdict  for  defendant,  and,  a  new  trial  being 
denied,  plaintiff  brings  error.     Affirmed. 

The  following  is  the  official  report: 

The  Home  Building  &  Loan  Association 
sued  Van  Pelt  for  amounts  alleged  to  be  due 
it  for  an  advance  made  to  bim  upon  certain 
shares  of  Its  stocli  held  by  him.  Interest,  and 
fines.  The  jury  found  for  plaintiff  consider- 
ably less  than  the  sum  sued  for,  and  plain- 
tiff moved  for  a  new  trial,  one  of  the  grounds 
of  the  motion  being  because  the  court  refused 
to  strike  certain  pleas  of  the  defendant.  The 
motion  was  granted.  Defendant  brought  the 
case  to  this  court,  which  held  that  the  pleas 
should  have  been  stricken,  and  that  the  new 
trial  was  properiy  granted  upon  the  grounds 
mentioned  in  the  motion  therefor.  The  pleas 
were  pleas  of  usury,  and  that  the  charter  of 
the  association  was  void.  79  Oa.  439,  4  S.  E. 
.^1.     Van  Pelt  then  amended  his  pleas,  and 

alleged  that  plaintiff,  on day  of , 

188-,  began  to  issue  stock  to  subscribers 
therefor,  under  its  by-laws,  in  a  serial  form, 
which  was  limited,  and  not  to  exist  and  run 
to  the  full  extent  allowed  by  law  or  its  char- 
ter, but  to  exist  and  run  until  such  stock 
reached,  by  monthly  payments  of  its  dues. 
Interest,  and  fines,  Its  ultimate  value,  and  its 
members  received  that  amount  In  cash. 
Plaintiff,  on  November  26,  1888,  declared,  by 
vote  of  Its  stockholders,  at  a  regular  meet- 
ing held  for  that  purpose,  that  all  of  said 
stock  had  reached  its  ultimate  value,  and  that 
all  of  the  members  of  plaintiff,  on  or  before 
said  day  and  year,  "on  the  stock  held  by  each, 
hare  reached  the  nitimate  value  of  their 
stock,"  by  reason  of  which,  and  in  pursuance 
of  article  3,  §  2,  of  plaintiff's  constitution  and 
by-laws,  said  stock  was  and  is  canceled,  a 
copy  of  said  section  being:  "When  each 
stockholder  for  each  share  of  the  stock  by 
him  or  her  held  shall  have  reached  the  sum 
of  $200,  or  his  unsatisfied  obligation  to  that 
amount,  bis  or  her  stock  shoU  be  cancelled, 
]>rovided  always  that  any  stockholder,  having 
obtained  an  advance  or  advances  in  the  man- 
ner prescribed  under  article  10,  shall  be  deb- 
ited In  his  account  with  the  premium  there- 
on." By  reason  of  which  plaintiff  was  dis- 
solved, and  in  said  dissolution  closed  and 


wound  up  all  the  business  pertaining  to  the 
series  of  said  stock  and  stockholders;  and, 
as  a  part  of  the  business  of  plaintiff,  it  uo 
the  day  and  year  aforesaid,  sold  and  trans- 
ferred In  writing  said  claim  held  against  de- 
fendant, with  others  of  like  character,  and  od 
which  this  salt  Is  Instituted,  to  A.  U  Waldo, 
H.  G.  Stockdell,  and  Joel  Hurt,  without  re- 
course, for  $700,  which  sum,  with  the  pro- 
ceeds of  the  sale  of  other  claims  of  like  char- 
acter, before  tlie  final  winding  up  and  closing 
out  of  said  series  of  stock,  was  paid  In  the 
ti^asury  of  plaintiff,  and  by  Its  proper  offi- 
cers equally  distributed  and  paid  out  to  each 
member  as  part  of  its  assets.  In  addition  to 
the  assets  thus  derived,  the  stockbolders  or 
members  all  received,  in  money,  fall  or  ulti- 
mate value  of  their  stock,  for  which  plaintiff's 
proper  officer  took  receipts  from  each,  by 
reason  of  which  all  of  said  stock  became  and 
was  canceled.  Since  November  26,  1888,  and 
before,  plaintiff  has  Issued  no  other  stock  or 
series  of  stock,  and  the  stock  so  issued  and 
wormd  up  was  all  the  stock,  and  the  last 
that  was  issued  by  plaintiff,  by  reason  of 
which  there  are  now  and  since  November  2tL 
1888,  [have  been]  no  stockholders  or  members 
of  plaintiff,  and  uo  officers  since,  "nor  none 
existing,"  in  plaintiff.  Wherefore  plaintiff  is 
dissolved,  and  has  no  legal  existence,  and 
cannot  appear  in  court  by  its  agents  or  at- 
torneys, in  its  own  i-ight  against  defendant. 
or  tor  the  use  of  Waldo,  Stockdell,  and  Hurt, 
in  said  claim.  A  demurrer  to  this  plea  was 
sustained,  exceptions  which  defendant  had 
filed  to  an  auditor's  report  were  dismissed, 
and  a  verdict  was  directed  against  defend- 
ant He  excepted.  This  court  held  (87  Ga. 
370, 13  S.  B.  574)  that  the  court  erred  in  strik- 
ing the  plea;  that  if  the  facts  set  forth  were 
true  the  association  was  virtually  dissolved 
pending  the  suit;  it  not  only  had  transferred 
and  assigned,  in  writing,  the  subject-matter 
of  the  present  actiMi,  but  had  virtually  gone 
out  of  existence;  that  If  it  had  paid  off  and 
satisfied  all  its  stockholders,  and  ceased  to 
transact  business.  It  was  incapable  of  further 
prosecuting  a  pending  action  founded  upon 
a  bond  which  it  transferred  and  assigned  aft- 
er the  action  was  brought;  that  It  might  ad- 
mit of  some  question,— indeed,  very  consider- 
able question,— under  the  authorities,  whether 
It  could  proceed  to  recover  on  a  cause  of  ac- 
tion after  parting  with  title,  both  legal  and 
equitable,  although  it  had  not  parted  with  its 
own  legal  existence  as  well;  but  that  the 
court  was  clear  that,  taking  the  matter  of 
these  pleas  as  true,  the  association  conld  not 
prosecute  this  action,  or  any  other.  After- 
wards, plaintiff  filed  an  amendment  to  Its 
declaration,  which  the  court  below  held  ad- 
mitted the  tmth  of  the  plea,  and  directed  a 
verdict  for  defendant  Plaintiff  exceirted, 
and  this  court  held  at  its  March  term,  1S93 
(17  S.  B.  771),  that  it  was  not  held  In  87  Ga. 
370,  13  S.  E.  674,  that  the  transfer  in  writing 
of  the  claim  sued  upon  be  a  defense  to  the  ac- 
tion, but  that  sncb  transfer,  In  connection 
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with  the  other  facts  pleaded,  wonld  be  a  de- 
fense; that  the  harden  of  supporting  the  plea 
by  evidence  Is  upon  the  defendant;  and  that 
the  court  below  erred  in  holding  as  above 
stated,  and  In  directing  the  verdict. 

Afterwards,  the  case  being  tried,  there  was 
a  verdict  for  the  defendant.  PlalntilT  moved 
for  a  new  trial,  which  motion  being  over- 
ruled, it  excepted.  The  motion  contained  the 
general  grounds  that  the  verdict  was  contrary 
to  law  and  evidence.  Also  because  the  court 
erred  in  excluding  the  evidence  of  Samuel 
Bamett,  a  witness  for  plaintiff,  that  at  a 
meeting  of  the  directors  of  plaintiff  held  on 
.November  26,  1888,  prior  to  the  sales  at  the 
stockholders'  meeting,  at  which  action  was 
taken  looking  to  the  disposition  of  pending 
suits,  when  the  question  was  whether  the 
suits  then  pending  against  Van  Pelt  and  oth- 
ers would  abate  by  transferring  them,  he,  as 
the  solicitor,  was  asked  by  the  board  of  di- 
rectors aa  to  the  legal  effect  of  such  sale,  and 
whether  the  association  could  continue  the 
suits,  so  that  the  purchasers  who  bought  such 
suits  would  have  nothing  to  do  with  them, 
except  to  take  the  funds  when  the  suits  end- 
ed, and  he  advised  that  such  a  course  was 
legal.  Error  in  charging:  "If  a  building 
and  loan  association  sells  ont  and  assigns  in 
writing  all  Its  claims  and  unpaid  loans,  there- 
by reellElng  a  fund  sufficient  to  raise  the 
value  of  its  stock  to  a  maximum  fixed  by  the 
constitution  or  by-laws,  and  with  this  fund, 
lu  connection  with  other  assets,  pays  off  and 
s.ati8fies  all  its  stockholders,  and  entirely 
ceases  to  transact  business.  It  is  virtually  dis- 
sulved,  and  is  incapable  of  further  prosecut- 
ing a  pending  action  upon  a  bond  so  trans- 
ferred and  assigned  after  the  action  was 
brought"  The  error  in  said  charge  being: 
(1)  It  ignored  the  evidence  of  plaintiff  that 
(lu  November  26,  1888,  its  directors  passed  a 
i-f^olutlon  directing  the  sale,  among  other  as- 
■sets,  of  the  claims  it  had  in  the  suit,  and  di- 
recting Its  attorneys  to  announce  in  the  stock- 
holders' meeting,  at  the  time  of  sale,  that  the 
association  would  continue  such  suits  for  the 
Iieneflt  of  the  purchasers  of  the  claims  there- 
at, under  which  resolution  the  announcement 
was  made  by  the  attorney  as  directed,  and  the 
claims  were  sold;  the  claim  of  Van  Pelt  be- 
ing sold  to  Stockdell,  who  testified  that  he 
would  not  have  bought  the  same  If  such  an- 
nouncement had  not  been  made.  (2)  The 
charge  assumed  that  the  corporation  had  en- 
tirely ceased  to  transact  business,  when  the 
evidence  showed  that  on  December  12,  1888, 
tbe  written  transfer  alluded  to  in  the  plea 
was  made;  that  the  directors  maintained 
tbcir  organization,  and  adjourned  subject  to 
tbe  call  of  the  president;  and  that  the  charter 
would  not  expire  until  1004.  (3)  Tbe  charge 
did  not  fully  and  fairly  submit  the  issues  be- 
tween tbe  parties  on  the  facts  proved.  (4) 
There  was  no  evidence  on  which  to  base  the 
(■barge.  Error  in  charging:  "If  you  find 
rrom  the  evidence  that  the  facts  alleged  in 
the  plea  of  the  defendant  are  true,  then  this 
corxwratlon  is  unable,  In  law.  to  continue  this 


suit;  and,  If  these  facts  alleged  In  that  plea 
arc  true  (if  yon  believe  them  to  be  true  from 
the  evidence),  this  corporation  cannot  con- 
tinue this  suit,  whether  it  desires  to  do  so  or 
not,  and  neither  the  board  of  directors  nor 
Its  attorneys  would  be  authorized  to  continue 
this  suit  if  the  corporation  is  dissolved,  as  set 
out  in  the  plea,  and  the  principles  of  law  al- 
ready given  j-on  In  charge."  Alleged  to  be 
error:  (1)  Because  it  ignored  the  evidence 
of  plaintiff  that  on  November  26.  1888,  its  di- 
rectors passed  a  resolution  directing  the  sale, 
and  directing  Its  attorney  to  announce  as 
above  stated,  which  announcement  was  made, 
and  the  Van  Pelt  claim  sold  to  Stockdell,  who 
testified  as  above  stated.  (2)  Because  the 
charge  assumed  that  the  corporation  had  en- 
tirely ceased  to  transact  business,  when  tbe 
evidence  showed  as  stated  in  subdivision  2 
of  exceptions  to  the  charge  last  above.  (3> 
Because  the  charge  did  not  fully  and  fairly 
submit  the  issues.  (4)  And  because  there  was 
no  evidence  upon  which  to  base  tbe  charge. 
Error  in  charging:  "If,  however,  this  corpo- 
ration is  not  dissolved,  and  the  facts  alleged 
In  the  plea  are  not  true,  if  yon  so  believe 
from  the  evidence,  then  this  corporation  could 
continue  the  suit,  and  it  would  be  your  duty 
to  find  in  favor  of  the  plalntlfC.  This  pre- 
sents a  simple  and  clean-cut  issue  for  you  to 
determine.  Has  the  defendant  sustained  the 
facts  alleged  in  his  plea,  or  has  he  not?"  The 
same  allegations  of  error  are  made  as  to  this 
charge  as  to  the  charges  above  stated,  except 
that  It  Is  not  alleged  that  there  was  no  evi- 
dence upon  which  to  base  it 

S.  Bamett  and  Candler  &  Thomson,  for 
plaintiff  in  error.  John  A.  Wimpy,  for  de- 
fendant In  error. 

PER  CURIAM.     Judgment  affirmed. 


SILVET  et  al.  v.  PHENIX  INS.  CO.  et  al. 

EVERETT-BIDLEY-RAGAN  CO.  et  al.  v. 

SAME. 

(Supreme  Court  of  Georgia.     June  30,  18&1.) 

TiTLX  or  STATCTB3— Amendments— JoooMEXT 

LiESa— Pkioritt. 

1.  The  title  of  the  act  of  September  19.  1891 
(Acts  1890-91.  p.  74),  amending  section  3331  of 
the  Code,  is  gumdent,  and  the  body  contains  no 
matter  different  from  what  is  exi>re88ed  in  tbe 
title.  The  law  to  be  amendetl,  being  set  out  in 
the  body  of  the  act.  though  with  a  few  words 
omitted  therefrom,  is  adequately  described,  and 
tho  new  matter  which  the  amendment  introduces 
is  clearly  and  correctly  set  forth.  None  of  the 
objections  urged  to  the  constitutionality  of  the 
act  are  sustainable. 

2.  As  between  attachments  and  an  ordinary 
suit,  the  latter  being  commenced  on  the  same 
day  during  which  the  attachments  were  levied, 
there  is  no  fraction  of  a  day.  The  date  of  levy 
and  the  date  of  commencing  ordinary  suit  being 
one  and  the  same,  the  two  events  are  to  be  re- 
garded ns  contemporaneous. 

3.  Where  an  ordinary  suit  is  commenced, 
not  after,  but  concurrently  with,  the  levy  of  an 
attachment, — that  is,  on  the  same  day, — and  judg- 
ment in  the  former  is  rendered  before  judRment 
in  the  latter,  the  older  judgment  has  priority; 
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a&d  this  priority  is  nnaSected  by  the  amending 
act  above  referred  to,  because  consistent  with 
its  provisions. 

4.  For  an  attacliment  creditor  to  take  the 
benefit  of  tiie  said  amending  act,  as  against  a 
judgment  older  tlian  the  one  founded  on  tbe  at- 
tachment, he  mnst  make  it  appear  that  the  suit 
in  which  the  elder  judgment  vras  rendered  was 
commenced  after  tiie  attachment  was  levied. 
The  general  rule  being  that  the  relative  dates  of 
Judgments  control  the  order  and  rank  of  their 
liens,  the  party  who  asserts  that  an  exception 
ojiplies  in  a  particular  instance  must  prove  it 
'       (Syllabus  by  the  Court) 

Eirror  from  Bupertor  court,  Henry  connty. 

Action  of  Interpleader  by  the  Phenix  In- 
surance Oompany  and  others  against  John 
Sllvey  &  Co.,  tbe  Everett-Rldley-Ragan  Com- 
pany, and  others.  From  the  judgment  ren- 
dered, John  SilTey  &  Co.  and  others  and  the 
Everett-Rldley-Ragnn  Company  and  others 
bring  separate  writs  of  error.  Reversed  In 
part,  and  affirmed  In  part. 

The  following  is  the  official  report: 

This  case  was  submitted  to  the  judge  be- 
low for  decision  without  the  Intervention  of 
-a  Jury,  upon  the  f<dlowing  agreed  statement 
of  facts:  The  Phenix  Insurance  Company  In- 
sured J.  W.  Clark  to  the  amount  of  $2,000 
on  his  stock  of  goods,  store  fixtures,  and 
storei-oom.  On  September  23,  1892,  a  fire 
occurred,  causing  a  loss  of  $1,591.56,  which 
amount  the  Insurance  company  has  paid  in- 
to court,  less  expenses  of  $150.  On  Novem- 
ber 21,  1892,  the  Evewtt-Rldley-Rngan  Com- 
pany petitioned  the  judge  of  the  superior 
court  of  Henry  county,  of  which  county 
Clark  was  a  resident,  for  an  attachment 
against  the  property  of  Clark,  under  section 
3297  of  tbe  Ood«,  providing  for  attachment 
against  fraudulent  debtors;  the  petition  be- 
ing supported  by  proper  affidavit  and  bond, 
and  proper  attachment  being  Issued  there- 
on for  $732.06,  tbe  attachment  being  made 
returnable  to  the  April  term,  1893,  of  said 
court  On  November  22,  1892,  the  attach- 
ment was  levied  upon  three  parcels  of  land 
in  Henry  county.  On  November  21,  18»2, 
the  Everett-Rldley-Ragan  Company,  desir- 
ing to  garnish  certain  persons  not  residents 
of  Henry  county,  requested  such  judge  to 
make  out  and  certify  a  copy  of  the  petition, 
affidavit,  bond,  and  attachment,  which  he 
did  on  that  day.  Said  company  then  deliv- 
ered the  certified  copy  to  the  justice  of  the 
peace  of  the  102Cth  district  O.  M.,  Fulton 
county,  who  Issued  summons  of  garnishment 
against  the  Maddox-Rucker  Banking  Com- 
pany, of  Fulton  county,  and  the  insurance 
company,— a  foreign  corporation,  with  an 
agent  in  that  county,— requiring  answer  to 
be  made  at  tbe  March  term,  1893,  of  Fulton 
superior  court  The  summons  was  legally 
served  on  the  Maddox-Rucker  Banking  Com- 
pany November  22,  1892,  at  9:23  o'clock  a. 
m.,  and  on  the  Insurance  company  the  same 
day  at  9:34  o'clock  a.  m.,  and  the  papers 
properly  returned  to  Fulton  superior  court 
on  December  14,  1892.  On  October  31,  1893, 
in  Henry  superior  court,  a  judgment  was 
rendered  against  Clark,   upon  the  attach- 


ment proceedings,  for  $732.08  principal, 
$57.86  interest  to  judgment,  and  all  fatore 
interest  at  8  per  cent,  and  $iaGO  cost*. 
Tbe  judgment  was  a  general  one,  and  also 
special  as  to  the  land  levied  upon.  On  No- 
vember 10,  1893,  execution  issued,  and  iraa 
on  tlie  same  day  entered  upon  the  geneml 
execution  docket  of  Henry  superior  court. 
Similar  proceedings  were  bad  by  M.  C.  & 
3.  F.  Kiser  &  Co.,  respectively,  at  tbe  same 
times,  except  that  the  summons  of  gamisli- 
ment  was  served  on  the  Maddox-Rucker 
Banking  Company  at  924  o'clock  a.  m.  No- 
vember 22,  1892,  and  on  the  intmraace  cmn- 
pany  at  9:35  o'clock  a.  m.  November  22, 
1892.  The  judgment  in  favor  of  Kiser  A 
Co.,  was  for  $1,054.82  principal,  $163.95  hi- 
terest  to  judgment,  future  interest  at  8  per 
cent  per  annum,  and  $18.50  costs.  On  No- 
vember 22,  1892,  8flv«y  &  Co.  brought  nine 
suits  against  Clark,  upon  nine  promissorr 
notes,  for  $90  principal,  each.  In  tbe  Justice 
court  for  the  district  of  Henry  county,  io 
which  Clark  then  resided,  and  on  Decem- 
ber 17,  1892,  obtained  judgment  tn  each  of 
the  suits  for  $90  principal,  90  cents  interest, 
and  $2.45  costs.  On  December  23,  1802.  ex- 
'ecutioBS  were  issued  upon  these  judgments, 
which  were  entered  upon  the  general  execu- 
tion docket  of  Fulton  covaty  December  24, 
1892,  and  of  Henry  county  December  27, 
1892.  On  November  23,  1892,  Sllvey  &  Co. 
sued  out,  based  upon  these  suits,  before  a 
magistrate  of  Fulton  county,  affidavits  and 
bonds  to  obtain  garnishment,  upon  whicb 
summons  was  regularly  issued  to  tlw  Mad- 
dox-Rucker Banking  Oompany  and  the  Phe- 
nix Insurance  Oompany,  requiring  answer 
December  6,  1892,  at  the  justice's  court  for 
said  district.  I%e8e  summonses  were  prop- 
erly served  November  23,  1892,  and  on  the 
same  day  copies  of  the  affidavits  and  bonds, 
and  entries  thereon  of  the  service  of  the 
summons,  were  by  the  magistrate  transmit- 
ted to  the  justice  court  In  which  the  original 
suits  were  brought  and  the  originals  re- 
turned to  said  justice  court,  in  Fulton  conn- 
ty. When  said  summonses  were  served  upon 
the  Insurance  company,  it  owed  Chirk  $1.- 
591.56,  and  the  banking  company  at  the 
same  time  owed  him  $68.57.  On  November 
26,  189*2,  Brannn  Bros,  sued  Clark  in  the 
same  justice  court  of  Henry  county  In  four 
suits,  each  upon  a  promissory  note  for  $99.87 
principal,  and  on  December  17,  1892,  ob- 
tained judgment  In  one  of  the  suits  for 
$99.87  principal,  66%  cents  Interest  and  $3.2.' 
costs;  In  another  for  $99.87  prUiclpal,  15 
cents  interest,  and  $2.45  costs;  In  anotlier 
for  $99.87  principal,  22  cents  interest,  and 
$2.45  costs;  and  in  the  other  for  $99.87  prin- 
cipal, 45  cents  interest,  and  $2.45  costs.  Ou 
December  23,  1802,  executions  were  Issued 
upon  these  judgments,  and  on  the  same  day 
entered  upon  the  general  execution  docket 
of  Henry  superior  court  Upon  a  suit  re;:- 
ularly  brought  to  tbe  same  justice  court  of 
Henry  county,  Shropshire  &  Dodd  obtained 
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Judsment  against  Clark,  on  I>ecember  17, 
1802,  for  $98.24  principal  and  $2.45  costs, 
and  execution  issued  thereon  was  entered 
upon  the  general  execution  docket  of  Fnl- 
ton  and  Henry  connties.  On  Pebmarj-  24, 
1S93,  the  insturance  company  filed  its  peti- 
tion for  interpleader  against  all  the  parties, 
to  have  tt  determined  upon  whose  claim  the 
money  due  by  It  to  Clark  should  be  paid, 
and  further  asking  tor  an  injunction,  al- 
lowance for  attorney's  fees,  and  for  an  or- 
der allowing  the  balance  of  the  fund  to  be 
paid  into  court  The  restraining  order  was 
granted  before  any  Judgments  were  obtained 
against  the  gamishees  in  the  above  proceed- 
ings, and  all  parties  are  now  litigating  in 
this  interpleader  suit  as  to  whose  dalms 
should  receive  t)>e  money.  The  judge  be- 
low held  that  the  fund  should  be  iiald— First, 
costs;  second,  the  Judgment  of  Shropshire 
ft  Dodd  in  fuU;  third,  the  balance,  pro  rata, 
upon  tke  Judgments  of  Sllvey  &  Co.,  Klser 
&  Co.  and  Everett-Rldley-Bagan  Company; 
and,  fourth,  that  the  Judgment  of  Brauan 
Bros,  be  postponed  to  all  others  contending 
for  the  fwad. 

Siivey  A'Co.  and  Bmnan  Bros,  excepted, 
and  alleged:  The  Jodgment  ts  contrary  to 
law,  evidence,  etc.,  and  contrary  to  law,  in 
this:  Their  Judgments  are  of  older  date 
than  tboae  of  either  Klser  &  Co.  or  Everett- 
Tiidley-Ragan  Company,  and  hence  have  a  lien 
upon  tbe  fond  superior  to  tbe  lien  of  Klser  & 
Co..  and  Bverett-Ridley-Ragan  Company. 
The  eoort  erred  in  holding  that  the  act  of 
September  19,  1881  (amending  section  3831 
of  tbe  Code  so  as  to  give  the  lien  of  an 
attaciuneat  priority  over  that  of  an  ordi- 
nary Jodgment  obtained  on  a  suit  Med  after 
the  levy  of  the  attachment)  is  a  valid  act, 
wbereae  said  act  Is  unconstitutional  and 
void,  because  It  vlcriates  section  5070  of  the 
Code,  In  that  It  does  not  distinctly  describe 
the  law  to  be  amended,  as  well  as  the  altera- 
tions to  be  made,  and  because  it  violates  sec- 
tiou  6067  of  the  Code,  in  that  it  contains 
matter  difterent  from  what  It  expressed  in 
its  title. 

Siivey  &  Oo.  excepted,  atJd  alleged:  The 
court  erred  in  ruling  that  the  levying  of 
said  attachment  by  serving  garnishments, 
and  the  liUng  of  the  suits  upon  which  the 
judgments  of  Sllvey  &  Co.  Issued,  were  con- 
current acts,  and  for  that  reason  the  funds 
should  be  prorated  as  above  stated;  Siivey 
&  Co.  contending  that,  even  if  such  levies 
and  the  bringing  of  said  suits  had  both  hap- 
pened at  the  same  time,  still  said  judgments 
would  not  have  been  obtained  upon  suits 
filed  after  the  levy  of  the  attachment,  and 
hence,  by  the  very  terms  of  the  act  of  Sep- 
tember 19, 1891,  said  Judgments  are  of  high- 
er dignity  than  the  judgments  of  Klser  & 
Go.  and  Everett-Rldley-Ragau  Company,  and 
under  the  law  the  funds  should  have  first 
been  used  in  paying  In  full  the  Judgments 
of  J.  SDvey  &  Co.  Because  the  court  erred 
iu  not  directing  tbe  payment  In  full  of  the 
v.2ls.E.no.9— 3S) 


Sllvey  judgments,  it  not  appearing  that  they 
had  been  obtained  upon  suits  filed  after 
the  levy  of  the  attachments;  said  judgments 
being  older  than  the  Judgments  of  Kiser  & 
Co.  and  the  Everett-Kidley-Ragan  Company, 
and  the  burden  being  therefore  upon  the 
latter  to  show  that,  in  spite  of  the  fact  that 
their  Judgments  were  younger  tlian  tbe  Sll- 
vey Judgments,  nevertheless  their  Judg- 
ments had  a  superior  lien,  because  the  Sii- 
vey judgments  were  obtained  upon  suits  fil- 
ed after  the  levy  of  their  attachment,— the 
evidence  nowhere  showing  that  the  attach-* 
meuts  had  been  levied  before  the  suits  of 
Siivey  &  Co.  were  brought,  and  the  court 
expressly  finding  that  such  suits  were  not 
brought  after  the  levy  of  the  attachments. 
Because  the  court  M-red  in  holding  that  the 
filing  of  the  suits  of  Siivey  &  Co.,  and  the 
levies  of  the  attachments  were  concurrent, 
and  therefore  coequal  lo  right  If  the  fil- 
ings and  levies  were  so  equal  as  to  time, 
then  the  older  Judgments  of  Siivey  &  Co. 
were  of  prior  dignity,  because  not  founded 
upon  suits  filed  after  the  levies. 

Klser  &  Go.  and  the  Bverett-Ridley-Ragan 
Company  excepted,  alleging:  The  court  err- 
ed in  adjudging  that  the  Shropshire  &  Dodd 
Judgment  be  paid  before  their  attachment, 
because  the  lien  acquired  by  the  levy  of  the 
attachments  was  prior  and  superior  to  the 
lien  of  ordinary  judgment  obtained  by 
Shropshire  &  Dodd,  and  because  said  finding 
is  contrary  to  law,  evidence,  etc.  The  court 
erred  in  adjudging  that  the  Judgments  of 
Siivey  &  Co.  rank  equally  with  the  attach- 
ments, as  to  the  balance  of  the  fund.  The 
whole  of  the  fund  should  have  been  award- 
ed the  attachments,  because  their  lien,  by 
reason  of  their  levy,  was  prior  and  superior 
to  the  lien  of  the  ordinary  judgments  of  Sll- 
vey &  Co.;  because  said  judgment  is  con- 
trary to  law,  evidence,  etc.;  because  the  at- 
tachments were  levied  on  November  22, 
1892,  by  serving  process  of  garnishment  on 
the  insurance  company  at  9:34  a.  m.  and 
d:35  a.  m.,  and  the  garnishments  of  Siivey 
&  Go.  were  served  upon  the  insurance  com- 
pany November  23,  1892;  and  because  the 
attachments  of  Everett-Ridley-Ragan  Com- 
pany were  levied  at  a  certain  hour  on  the 
same  day  the  suits  of  Siivey  &  Co.  were 
filed,  and  it  was  incumbent  on  Sllvey  &  Co. 
to  show  whether  their  suits  were  filed  before 
or  after  the  levy  of  the  attachments,  and, 
falling  in  this,  it  being  peculiarly  within  the 
knowledge  and  power  of  Sllvey  &  Co.  to 
prove  this,  the  law  would  presume  that  the 
suits  were  filed  after  tlte  levy  of  said  at- 
tachments. 

C.  T.  Roan,  Rosser  &  Carter,  and  Payne  & 
Tye,  for  plaintiffs  In  error.  Glenn  &  Sla- 
ton,  and  E.  3.  Reagan,  for  defendants  in  er- 
ror. 

PER  CURIAM.  Judgment  on  the  main 
bill  of  exceptions  reversed  In  part  Judg- 
ment on  tbe  cross  bill  affirmed. 
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BUIST  ▼.  FITZSIMONS  (three  casea). 

(Supreme  Court  of  South  Carolina.     April  16, 

1895.) 

Debt  Dob  Bun.siNO  Associatios  —  Actioji  bt 

Receiver  aoais'st  Stockboluer — Pleadings 

— Another  Action  Fendino. 

1.  In  an  action  b;r  the  receiTer  of  a  build- 
ins  and  loan  association  on  a  bond  Kiven  by  a 
stockholder  to  secure  the  payment  of  an  ad- 
vance of  stock,  the  monthly  payments  of  dues 
and  interest  not  aggregating  a  sum  equal  to 
that  named  in  the  bond,  a  complaint  alle^ng 
that  the  debtor  was,  at  the  time  of  the  appoint- 
ment of  the  receiver,  in  arrears  for  five  monthly 
installments,  was  not  subject  to  a  general  de- 
murrer. 

2.  Defendant's  answer  in  an  action  by  a  re- 
ceiver of  a  building  and  loan  assodation  admit- 
ted that  the  bond  and  mortgage  sued  on  had 
not  been  fully  paid,  bnt  alleged  that  the  debt 
.was  payable  in  monthly  installments  until  the 
business  of  the  association  should  be  wound  up; 
that  the  association  was  intended  to  be  dis- 
solved when  its  assets  were  sufficient  to  make 
each  share  of  stock  worth  $200;  and  that,  since 
sufficient  funds  had  been  paid  in  to  produce  that 
result,  no  cause  of  action  existed  on  the  bond. 
Bdd  subject  to  general  demurrer. 

3.  The  fact  that  a  snit  is  pending  by  a 
stockholder  of  an  insolvent  corporation  against 
the  directors  for  the  alleged  mismanagement  of 
corpotate  funds  is  no  defense  to  an  action  by 
the  receiver  of  the  corporation  against  such 
stockholder  on  a  bond  and  mortgage  given  to 
secure  a  debt  due  the  corporation. 

4.  Paragraphs  of  an  answer  alleging  pay- 
ment of  the  debt  sued  on  are  not  subject  to  gen- 
eral demnrrer. 

Appeal  from  common  pleas  circuit  court  of 
Richland  county;   T.  B.  Fraser,  Jndge. 

Three  separate  actions  by  George  Lamb 
Buist,  as  receiver  of  the  Assistance  Building 
&  Loan  Association,  against  C.  FItzslmons. 
The  cases  were  combined  and  heard  as  one 
In  the  lower  court  Judgment  for  plaintiff, 
and  defendant  appeals.    Afflrmed. 

The  following  are  the  pleadings  In  the  first 
case: 

Complaint. 

"The  plaintiff,  George  Lamb  Buist,  as  re- 
ceiver of  Assistance  Building  and  Loan  Aa- 
sociatlon,  a  body  corporate  under  the  laws  of 
said  state,  complaining  of  the  above-named 
defendant,  C.  FItzslmons,  alleges: 

"(1)  That  heretofore,  to  wit,  on  or  about 
the  9th  day  of  September,  1892,  in  a  certain 
cause  depending  in  the  court  of  common 
pleas  for  Charleston  county,  said  state,  enti- 
tled 'E.  M.  Moreland  vs.  Assistance  Building 
and  Loan  Association,'  the  plaintiff,  George 
Lamb  Buist,  was  duly  appointed  receiver  of 
the  said  Assistance  Building  and  Loan  Asso- 
ciation, and  by  said  court  authorized  and  em- 
powered to  take  charge  of  all  and  singular 
the  assets  of  said  corporation,  and  to  bring 
all  actions  of  any  kind  and  description  nec- 
essary for  winding  up  the  affairs  of  said  as- 
sociation, and  protecting  the  interests  of  the 
stockholders  thereof;  that  the  said  George 
Lamb  Buist  duly  entered  upon  the  discharge 
of  bis  duty  as  such  receiver,  having  qualified 
as  required  by  said  order,  and  ever  since  has 
been,  and  Is  now,  the  duly-appointed  receiver 


of  said  Assistance  Building  and  Loan  Asso- 
ciation. 

"(2)  That  the  said  Aasistance  Building  and 
Loan  Association  Is  a  corporation  organized 
under  the  laws  of  this  state,  and  was  at  the 
times  hereinafter  mentioned  such,  doing  busi- 
ness at  Charleston,  in  said  state. 

"(3)  That  heretofore,  to  wit,  on  or  about 
the  23d  day  of  January,  A.  D.  1889,  the  de- 
fendant, C.  FItzslmons,  duly  made,  executed, 
and  delivered  his  bond  or  obligation  in  writ- 
ing under  seel,  in  the  full  and  Just  sum  of 
six  thousand  dollars,  wherein  and  whereby  it 
was  recited  that  whereas,  the  above-bound 
0.  FItssimons,  having  bid  in  an  advance  of 
stock  of  three  thousand  dollars  on  fifteen 
shares  of  the  said  association,  held  by  the 
said  C.  FItzslmons  as  a  stockholder  therein, 
and  as  collateral  security,  has  assigned  to  the 
said  association  the  said  fifteen  shares,  and 
has  received  for  such  advances,  la  cash,  the 
sum  of  two  thousand  two  hundred  and  fifty 
dollars,  and  that  it  Is  contemplated  that  the 
said  association  shall  wind  up  when  the 
funds  and  assets  of  the  same  have  so  accu- 
mulated as  to  mable  each  stodcbolder  and 
member  th<«eof,  upon  a  fair  dlyiston,  to  be 
paid  or  receive  two  hundred  dollars  of  prop- 
erty or  assets  on  each  and  every  share  held 
by  him  or  her;  the.  said  bond  being  condi- 
tioned that  If  the  said  0.  Fitzslmona.  Us 
heirs,  executors,  or  administrators,  shall  and 
do  well  and  truly  pay  or  cause  to  be  paid 
unto  the  aiKtve-named  Assistance  Bnilding 
and  Loan  Association,  the  monthly  earn  of 
thirty  dollars,  of  which  the  sum  of  fifteen 
dollars  per  month  Is  for  subscriptions  to  the 
aald  shares,  and  the  sum  of  fifteen  dollars 
per  month  la  for  Interest  on  the  said  snm  ac- 
tually paid  over  to  said  C.  FItzslmons,  to 
be  paid  on  or  before  the  seventh  of  each  and 
every  month,  until  the  said  association  shall 
wind  up  and  determine,  and  upon  such  wind- 
ing np  or  determination  shall  transfer  and 
surrender  the  said  fifteen  and  twenty  shares 
to  the  said  Association,  in  satisfaction  of  the 
advance  aforesaid,  and  shall  stand  to  and 
abide  by  the  constitution,  rules,  and  regula- 
tions of  said  association,  then  the  alwre  ol>- 
llgation  to  be  void  and  of  none  effect,  or  else 
to  remain  in  full  force  and  virtue:  provided. 
that  this  contract  shall  not  be  constmed  in 
any  manner  to  provide  for  more  than  the 
highest  rate  of  interest  allowed  by  law  for 
the  use  of  any  sum  actually  obtained  from 
said  association. 

"(4)  That  on  tbe  23d  day  of  January.  1889, 
to  secure  the  performance  of  the  c<Midltlons 
of  said  bond  or  obligation,  the  defendant.  C. 
FItzslmons,  duly  made,  executed,  and  deliv- 
ered to  the  said  Assistance  Building  and 
Loan  Association  a  written  pledge  of  tbe  fol- 
lowing securities,  to  wit:  Fifteen  shares  of 
said  Assistance  Building  and  Loan  Associa- 
tion stock,  and  twenty  shares  Enoree  Cotton 
Factory  stock,  contained  In  two  pieces  of 
script  of  five  and  ten  shares,  respectively, 
numbered  167  and  191,  Issued  In  the  name  of 
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C.  Fltzslmons;  and  delivered  said  secnrities 
properly  Indorsed  to  the  said  Assistance 
Building  and  Loan  Association. 

"(H)  That  the  said  C.  Fitzslmons  lias  failed 
to  pay  the  monthly  Installments  due,  respec- 
tively, as  follows,  to  wit:  On  the  7th  day  of 
May,  1882,  known  as  the  'one  hundred  and 
fifth  installment';  the  Installment  due  on  the 
Ttta  day  of  June,  1882,  known  as  the  'one  hun- 
dred and  sixth  installment';  and  the  Install- 
ment due  on  the  7th  day  of  July,  1882,  known 
as  the  'one  hundred  and  seventh  installment'; 
and  the  installmait  due  on  the  7th  day  of 
Aufnist,  1S92,  known  as  the  'one  hundred  and 
eighth  Installment';  and  the  installment  due 
on  the  7th  day  of  September,  1882,  known  as 
the  'one  hundred  and  ninth  installment,'— and 
that  each  and  all  of  said  monthly  dues  or  in- 
stallments have  been  due  for  more  than  the 
space  of  three  months,  and  that  the  said  0. 
Fitssimons  has  neglected  and  refused  to  pay 
the  aame^  whereby  the  condition  of  said  bond 
has  been  broken;  and  this  plaintiff,  suing  as 
receiver  of  said  Assistance  Building  and 
Loan  Association,  is  entitled  to  liave  a  sale 
of  said  secnrities  decreed  by  this  honorable 
court,  and  judgment  and  execution  for  any 
deficiency. 

"Wta««fore  the  plaintifl  demands  judg- 
ment: a)  That  the  llabUity  of  the  said  de- 
fendant, O.  Fitzslmons,  under  and  by  virtue 
of  the  said  bond  or  obligation,  be  determined 
by  this  honorable  court,  and  the  amount 
thereof  fixed  and  ascertained.  (2)  That  upon 
the  liability  of  the  defendant  therein  being 
so  determined  and  ascertained,  that  the  prop- 
erty tlierein  described  be  sold,  and  the  pro- 
ceeds applied— First,  to  the  payment  of  the 
costs  and  expenses  of  these  proceedings; 
next,  to  the  payment  of  any  taxes  which 
may  be  liens  on  the  said  property;  and  then 
to  the  payment  of  whatever  som  of  money 
may  then  be  due  upon  the  said  b<nd  so  held 
by  this  plaintiff.  (3)  That  the  defendant,  O. 
Fitzslmons,  may  be  adjudged  to  pay  any  defi- 
ciency which  may  exist  after  applying  all 
of  such  sales  moneys  as  hereinbefore  prayed 
for,  and  that  the  plaintiff  have  leave  to  enter 
jndgment  and  issue  execution  against  the 
said  defendant,  0.  Fitsslmons,  therefor.  (4) 
That  the  plaintiff  may  have  such  other  and 
further  relief  as  the  nature  of  his  case  may 
demand  and  to  this  honorable  court  seem 
meet." 

Answer  of  Defendant 

"The  defendant  above  named,  answering 
the  complaint,  herein  says:  First.  That  be 
admits  the  allegations  of  paragraph  one  of 
tbe  complaint  Second.  That  he  admits  so 
much  of  the  second  paragraph  of  the  com- 
plaint as  alleges  that  the  Assistance  Building 
and  Loan  Association  Is  a  corporation  or- 
ganized nnder  the  laws  of  this  state,  but  de- 
nies so  much  of  the  other  allegations  of  said 
paragraph  as  alleges  that  said  association 
was  doing  business  after  the  27th  day  of 
June,  1882.  Third.  That  he  admits  the  alle- 
gations of  paragraphs  three  and  four  of  said 


complaint  except  as  hereinafter  set  forth; 
and  defendant  alleges  that  the  twenty  shares 
of  Bnoree  Cotton  Factory  stock  therein  men- 
tioned were  on  or  about  the  2Sd  of  January, 
1SS8,  pledged  to  said  association  as  collateral 
security  to  the  loan  that  day  received  by  this 
defendant  from  said  association,  said  loan 
being  also  secured  by  fifteen  shares  in  the 
stock  of  said  association;  and  that  subse- 
quoitly  thereto,  to  wit  on  or  about  the  1st 
day  of  June,  1881,  the  said  association  duly 
released  said  twenty  shares  of  Euoree  Cot- 
ton Factory  stock,  and  delivered  the  same 
to  this  defendant  at  which  time  the  said  as- 
sociation represented  to  this  defendant  that 
its  fimds  and  assets  had  so  accumulated  as 
to  be  nearly,  if  not  quite,  suSicleut  to  enable 
each  stockholder  to  receive  two  hundred  dol- 
lars for  each  and  every  share  of  stock  held 
by  him  or  her,  and  the  delivery  of  said  E<no- 
ree  Cotton  Factory  stock  by  tbe  association 
to  this  defendant,  as  aforesaid,  was  in  recog- 
nition of  the  fact  that  the  said  funds  and  as- 
sets of  said  association  had  so  accumulated 
as  aforesaid.  Fourth.  With  reference  to  the 
allegations  of  paragraph  three  of  the  com- 
plaint this  defendant  admits  that  he  has 
paid  no  installments  subsequent  to  April  7, 
1802;  but  he  denies  that  he  was  or  is  liable 
for  the  payment  of  any  Installments  after 
said  date,  or  that  he  is  under  any  legal  obli- 
gation to  pay  tbe  same;  and,  on  the  con- 
trary, he  alleges  that  said  bond  has  been 
folly  paid,  and  its  condition  fully  performed. 
"(2)  Further  answering  said  complaint  and 
as  a  second  defense  thereto,  defendant  al- 
leges: First  That  the  Assistance  Building 
and  Loan  Association,  having  been  duly  organ- 
ised under  its  charter,  commenced  Its  opera- 
tions on  or  about  the  7th  day  of  August 
1883;  that  the  said  association  was  organ- 
ized upon  a  plan  which  contemplated  that 
the  life  of  said  association  should  not  ex- 
ceed one  hundred  and  two  months,  at  the 
explmtlon  of  which  period  each  share  of  the 
capital  stock  should  be  worth  two  hundred 
dollars.  Second.  That  the  defendant  herein 
subscribed  to  fifteen  shares  of  the  capital 
stock  of  said  association,  upon  the  express 
understanding  and  Inducement  that,  at  the 
expiration  of  a  period  not  exceeding  one 
hundred  and  two  months  from  the  date  of 
<»ganisation,  each  share  of  said  stock  would 
be  worth  the  sum  of  two  hundred  dollars; 
and  this  defendant  alleges  that  the  subscrip- 
tion to  said  stock  was  upon  this  considera- 
tion. Third.  That  on  or  about  the  23d  day 
of  January,  1888,  the  defendant  made  the 
loan  and  executed  the  bond  set  out  in  para- 
graph three  of  the  complaint  assigning  to 
said  association  said  fifteen  stiares  of  stock 
therein;  that  according  to  the  terms  and 
conditions  of  the  bond  of  tbe  defendant  he 
obligated  himself  to  pay  a  certain  sum 
montUy,  on  or  before  the  7th  day  of  each 
and  every  month  until  the  funds  and  assets 
of  the  association  bad  so  accumulated  as  to 
enable  each  stockholder  to  receive  two  hun- 
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dred  dollars  on  each  and  every  share  held  by 
hliu;  and  this  defendant  alleges  that  he  baa 
regularly  and  promptly  paid  the  said  month- 
ly sum  on  or  before  the  7th  day  of  each  and 
every  month  continuously  up  to  and  includ- 
ing the  payment  of  April  7,  1892;  and  this 
defendant  alleges  that  on  April  7,  1892,  the 
said  association  had  been  in  operation  for 
one  huadred  and  four  months,  and  at  that 
time  the  amounts  which  had  been  paid  into 
the  treasury  of  said  association  by  its  mem- 
bers and  the  assets  of  said  association  were 
sufficient  to  have  made  each  sliare  of  the 
stocic  of  said  association  of  the  value  of  two 
hundred  dollars,  and  thereupon  each  stock- 
bolder  was  entitled  to  have  received  said* 
amount  upon  his  stoclc  as  aforesaid;  and 
this  defendant  therefore  alleges  that  there- 
upon the  condition  of  his  bond  became  ful- 
filled and  in  all  L-espects  performed,  and  the 
said  bond  was  thereupon  null  and  void;  and 
defendant  alleges  that  he  is  entitled  to  have 
the  said  bond  declared  fully  satisfied  and 
delivered  up  for  cancellation. 

"(3)  Further  answering  said  complaint,  and 
as  a  third  defense  thereto,  this  defendant  al- 
leges: That  on  or  about  the  7th  day  of 
April,  1892,  the  said  association,  through  its 
officers  and  directors,  permitted  and  allowed 
the  property,  moneys,  and  assets  of  the  said 
association  to  be  almost  entirely  dissipated 
and  wasted,  which  said  loss  was  caused  by 
the  mismanagement,  carelessness,  and  negli- 
gence of  its  offlcecs  and  directors;  and  this 
defendant  furtb«i  alleges  that  a  suit  has 
been  instituted  and  is  now  pending  In  the 
court  of  common  pleas  for  Clmrleston  couit- 
ty,  in  which  the  plaintiff  herein  is  plaintiff 
and  the  said  directors  are  defendants,  seek- 
ing and  demanding  a  recovo-y  against  said 
defendants  for  the  amount  of  the  loss  afore- 
said, occasioned  by  tlie  mismanagement, 
carelessness,  and  negligence  of  said  dire*- 
tors;  and  tills  defendant  further  alleges  that 
a  suit  is  pending  also  in  the  court  of  com- 
mon pleas  for  Charleston  county.  In  which 
the  plaintiff  herein  is  plaintiff,  against  the 
treasurer  of  said  association  and  the  sureties 
upon  his  official  bond,  in  which  said  suit 
the  plaintiff  is  seeldng  to  recover  tbe  sum 
of  five  thousand  dollars,  the  amount  of  said 
bond,  for  an  alleged  breach  of  the  condition 
thereof;  and  this  defendant  further  alleges 
that,  if  a  recovery  be  had  in  favor  of  the 
plaintiff  upon  said  suits,  there  will  be  no 
deficiency  in  the  amount  of  the  assets  of  the 
said  corporation  necessary  to  pay  each  mem- 
\>&r  thereof  the  sum  of  two  hundred  doUai-s 
for  each  and  every  share  held  by  him  or  her 
therein;  and  this  defendant  alleges  that  until 
said  suits  or  either  of  them  are  determined 
it  Is  impossible  to  ascertain  whether  or  not 
there  will  be  any  deficiency  in  the  assets 
of  said  association,  or  whether  this  defend- 
ant is  liable  in  any  manner  to  contribute  to 
said  deficiency,  or  in  what  amount;  and  this 
defendant  further  alleges  that  he  is  advised 
that  the  said  suits  are   instituted   in   good 


faith  and  upon  sufficient  grounds,  and,  more- 
over, that  the  said  defendant  directors  are, 
as  this  defendant  is  Informed,  solvent,  and 
entirely  able  to  respond  to  any  Jndgment 
that  may  be  recovered  against  them,  and 
that  the  sureties  to  the  said  bond  sued  on  as 
aforesaid  are  good  and  responsible  for  the 
amount  thereof. 

"(4)  Further  answering  said  complaint,and 
as  a  fourth  defense  thereto^  this  defendant 
alleges:  That  the  action,  in  which  plaintiff 
herein  was  appointed  receiver,  to  wit,  the 
case  of  £2.  M.  Moreland  against  the  A^ist- 
ance  Building  and  Loan  ABSociatlon,  Is  now 
pending  in  the  court  of  common  pleas  for 
Charleston  county,  and  this  defendant  al- 
leges that  all  the  rights,  liabilities,  and  du- 
ties of  this  defendant  and  the  other  stock- 
holders as  stockholders  hi  said  association 
can  be  determined  in  said  cause  and  are  now 
at  issue  therein;  and  it  is  submitted  that 
plaintiff  cannot  maintain  this  action  while 
said  action  is  pending  and  the  issues  therein 
undetermined;  and  this  defendant  furtber 
alleges  that,  until  the  said  issues  are  de- 
termined, there  is  no  liability  upon  his  part 
whatever  upon  his  bond  aforesaid,  nor  any 
liability  whatsoever,  as  a  member  of  said  as- 
sociation, for  any  losses  it  may  have  sus- 
tained. 

"(5)  Further  answering  said  complaint, and 
as  a  fifth  defoise  thereto,  this  defendant  al- 
leges: That  great  hardships  and  injustice 
will  result  to  this  defendant  and  other  bor- 
rowing members  of  said  association  by  al- 
lowing plaintiff  herein  to  compel  furtber 
payments  of  monthly  dues  upon  their  said 
bonds  to  said  association,  oe  to  enforce  the 
same  by  the  sale  of  securities  pledged  tbere- 
for,  and  that  the  same  cannot  be  lawfully 
done;  and  this  defendant  alleges  that  to  re- 
quire such  payment  is  requiring  from  this 
defendant  and  others  the  payment  of  a  usuri- 
ous rate  of  interest  upon  the  several  amounts 
borrowed  by  him  and  them,  and  that  the 
same  is  illegal  and  void;  and  this  defendant 
claims  the  benefit  of  all  laws  regnlatlns  the 
rate  of  interest  upon  borrowed  money,  and 
prescribing  penalties  for  usurious  charges 
therefor. 

"Wherefore  the  defendant  prays  that  the 
complaint  be  dismissed,  with  costs." 

Demurrer  to  Answer. 

"The  plaintiff  above  named  demurs  to  the 
first  defense  set  up  in  the  answer  of  tlie  de- 
fendant above  named,  in  paragraph  1  ther*?- 
of,  because  it  appears  upon  its  face  that  the 
same  does  not  state  facts  sufficient  to  con- 
stitute a  defense.  The  plaintiff  above  named 
further  demurs  to  the  second  defense,  set 
up  in  paragraph  2  thereof,  because  it  ait- 
peara  upon  its  face  that  the  same  does  nut 
state  facts  sufficient  to  constitute  a  defense. 
The  plaintiff  above  named  further  demurs  to 
the  third  defense  set  up  hi  the  answer  of  the 
defendant  altove  named,  in  paragraph  3 
thereof,  I)ecaiise  it  appears  upon  its  face  that 
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the  same  docB  not  state  facts  suffldent  to 
constitute  a  defense.  The  plaintiff  above 
named  further  demurs  to  the  fourth  defense 
set  up  in  answer  of  the  defendant  above 
oaraed,  In  paragraph  4  thereof,  because  It 
appears  upon  Its  face  that  the  same  does  not 
state  facts  sufficient  to  constitute  a  defense." 

Judge  Fraaer's  Decree. 

"These  three  actions  were  brought  originally 
in  Charleston  county,  and  transferred  to  Rich- 
land county,  In  which  defendant  resides. 
They  involve  substantially  the  same  ques- 
tions, and  were  heard  together  at  the  term  of 
the  court  In  April,  1894.  They  came  up  on 
demurrers  to  the  complaint,  and  then  on  de- 
mturers  to  the  answers  If  the  demurrers  to 
the  complaint  should  not  be  sustained.  I 
•n-lU  state  my  conclusions  very  briefly.  In  my 
view  of  the  law,  a  receiver  may  be  author- 
ized to  bring  any  action  which-  could  have 
been  brought  by  the  person  whose  estate  has 
been  put  Into  his  custody  as  the  hand  of  the 
court  The  question  then  Is  whether  this 
corporation  could  have  brought  this  action  at 
the  time  the  receiver  was  appointed. 

"1.  The  monthly  payments,  according  to 
the  condition  of  the  bond  sued  on,  are  to 
continue,  not  until  the  funds  accumulate  up 
to  ^200  a  share,  as  Is  claimed,  but  'until  the 
association  shall  wind  up  and  determine.'  It 
Is  alleged  in  the  complaint  that,  at  the  tlrtte 
at  which  the  alleged  default  occurred,  the 
asisodatlon  was  'doing  business  In  the  city 
of  Cbarieston,  in  this  state.'  It  seems  to  me 
that.  If  any  allegation  of  the  sort  were  nec- 
essary, this  Is  a  sufficient  statement  that  the 
association  had  not  reached  the  point  to  'wind 
up  and  determine.' 

"2.  The  second  ground  of  demurrer  seems 
to  be  that  the  defendant's  liability  on  this 
bond  and  mortgage  cannot  be  adjudicated  in 
an  action  against  himself  alone,  bitt  only  in 
some  proceeding  In  which  all  of  the  stock- 
hoiaers,  borrowing  and  nonborrowlng,  are 
parties  before  the  court.  1  cannot  take  this 
view  of  the  case.  The  contract  sued  on  Is 
one  made  between  the  association  and  the 
defendant,  and  as  to  which  the  association 
occupied  the  position  of  'trustee  of  an  ex- 
press trust,'  with  whom  or  in  whose  name  a 
contract  Is  made  for  the  benefit  of  another. 
Code,  I  134.  And  it  Is  not  necessary  to  Join 
the  person  for  whose  benefit  the  action  Is 
prosecuted.'  If  the  rule  contended  for  on 
the  pert  of  the  defendant  should  be  adopted, 
and  a  borrowing  member,  who  had  given  his 
bond  and  mortgage  to  secure  not  only  Inter- 
eat  on  the  sum  borrowed,  btrt  monthly  pay- 
ment of  dues  on  stock  which  by  the  terms  of 
tb«  mortgage  Itself  Is  assigned  as  collateral 
to  secure  the  loan,  could  require  an  action  to 
be  brought  against  all  of  the  stockholders, 
boiTowa:*  and  noubwrowera,  before  his  bond 
conld  be  enforced,  on  his  default  perhaps  in 
the  first  year  of  the  life  of  the  association, 
these  building  and  loan  associations  would 
become   the  most  unwieldly,  unmanageable 


concerns  In  our  whole  complex  business  sys- 
tem. It  may  be  that  some  investigation  of 
the  affairs  of  the  association  will  become  nec- 
essary, but  as  to  them  the  association  and 
the  receiver  sufficiently  represent  the  stock- 
holders for  whose  benefit  the  contract  was 
made. 

"It  is  therefore  ordered  and  adjudged  that 
demurrers  to  the  complaint  In  each  of  these 
cases  be,  and  hereby  are,  overruled. 

"As  to  the  demurrers  to  the  answers: 

"1.  I  am  to  construe  the  pleadings  'liberal- 
ly, with  a  view  to  substantial  Justice  be- 
tween the  parties.'  Code,  }  180.  I  am  not 
able  to  connect  the  allegation  of  payment  In 
the  first  defense  so  closely  with  the  state- 
ment of  facts  made  therein  as  to  hold  that 
the  defendant  will  not  be  allowed  to  show 
payment  by  other  than  the  facts  stated  In 
this  defense.  It  does  not  seem  to  me  that 
these  fbcts  show  payment,  but  defendant  may 
be  able  by  testimony  as  to  other  facts  to 
show  payment. 

"2.  The  fact  that  defendant  has  made  pay- 
ments to  the  company  on  his  stock  and  inter- 
est to  the  amount  of  $200,  or  to  any  amount. 
is  no  answer  to  this  action.  This  would 
make  no  allowance  for  ordinary  business 
losses  and  other  ordinary  expenses.  The 
bond  in  this  case  very  carefully  avoids  mak- 
ing such  payments  the  condition  on  which 
monthly  payments  were  to  cease. 

"3.  In  my  view.  It  is  no  defense  to  this 
action  that  the  officers  and  directors  have 
wasted  the  funds  of  the  association,  and  are 
liable  for  a  large  amount,  to  which  they  are 
able  to  respond. 

"4.  I  find  that  this  Is  the  proper  action  In 
which  to  adjudicate  the  rights  and  liability 
of  this  defendant  under  this  bond  and  mort- 
gage. 

"5.  The  bond  in  this  case  expressly  pro- 
vides that  no  Interest  shall  be  allowed  high- 
er than  that  allowed  by  law,  and  It  would 
seem  tbat  no  charge  of  usury  can  be  niad4 
against  It.  A  bond  which  on  its  ftice  bears 
Interest  at  T  per  cent,  will  be  liable  to  this 
defense  If  It  can  be  shown,  even  by  parol 
testimony,  that,  in  point  of  fhct,  the  Interest 
was  agreed  upon  at  10  per  cent.,  or  at  any 
other  unlawful  rate.  Defendant  might  be 
able  to  show  that  instead  of  $750  only  $300 
were  loaned  to  him,  etc.,  and  that  the  bond 
does  not  correctly  state  the  facts.  It  Is 
important  that  the  defendant  shall  have  the 
opportunity  afforded  by  this  plea  to  show 
that  there  is  an  excess  of  Interest  not  to  be 
charged  against  him,  even  If  by  the  saving 
clause  the  association  should  escape  the  for- 
feitures and  penalties  of  the  acts  on  the  sub- 
ject 

"It  is  therefore  ordered  and  adjudged  that 
the  demurrers  to  the  1st  and  5th  defenses 
In  each  of  these  cases  be  overruled,  and  that 
the  demurrers  to  the  2d,  3d,  and  4th  de- 
fenses In  each  of  these  cases  be,  and  are 
hereby,  sustained." 

To  this  order  and   decree  the  defendant 
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filed  the  following  exceptions:  "(1)  Because 
the  complaint  herein  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  and  the 
circuit  judge  erred  In  overruling  defendant's 
demurrer  interposed  upon  that  ground.  (2) 
Because  his  honor  erred  In  holding  that  a 
receiver  may  be  authorized  to  bring  any  ac- 
tion which  could  have  been  brought  by  the 
person  whose  estate  has  been  out  into  his 
custody  as  the  hand  of  the  court  (3)  Be- 
cause his  honor  erred  in  not  holding  that 
the  monthly  payments  required  by  the  bond 
sued  on  were  to  continue  only  until  the  funds 
and  assets  of  the  association  accumulated  up 
to  two  hundred  dollars  per  share.  (4)  Be- 
cause his  honor  erred  in  holding  that  a  re- 
ceiver of  a  building  and  loan  association,  in 
winding  up  the  affairs  of  such  association,  can 
maintain  an  action  upon  a  bond  of  a  borrow- 
ing member  for  further  payments  before  any 
account  is  talcen  of  the  assets  of  the  associa- 
tion. (5)  Because  his  honor  erred  in  holding 
that  defendant's  liability  could  be  determined 
in  the  form  of  action  brought  (6)  Because, 
in  overruling  the  demurrer  to  the  complaint, 
his  honor  in  effect  ruled  that  a  receiver  of  a 
building  and  loan  association  winding  up  its 
affairs  can  enforce  the  bonds  of  borrowing 
members  for  further  itayments,  notwith- 
standing the  fact  that  the  association  has 
ceased  to  be  in  operation,  and  no  equivalebt 
collections  can  be  made  from  nonborrowing 
members  of  said  association.  (7)  Because  his 
honor  erred  in  sustaining  the  demurrer  to  the 
second  defense  in  the  answer  herein.  (8)  Be- 
cause his  honor  erred  in  sustaining  the  de- 
muri'er  to  the  third  defense  in  the  answer 
herein.  (0)  Because  his  honor  erred  in  sus- 
taining the  demurrer  to  the  fourth  defense  in 
the  answer  herein." 

The  plaintiff  also  appealed  from  so  much  of 
the  order  and  decree  as  overruled  his  demur- 
rer to  the  first  defense  set  up  in  the  answer 
of  the  defendant,  and  filed  the  following  ex- 
ceptions: "(1)  Because  his  honor  erred  in 
holding  that  allegations  contained  in  the  first 
defense  set  up  in  the  answer  of  the  defend- 
ant state  facts  sufficient  to  constitute  a  de- 
fense of  said  action.  (2)  Because  bis  honor 
erred  in  overruling  plaintllTs  demurrer  to  the 
first  defense  set  up  In  the  answer  of  the  de- 
fendant." 

Abney  &  Thomas,  for  appellant.  Mordecai 
&  Gadsden,  for  respondent 

GARY,  J.  These  three  actions  were  orig- 
inally brought  in  Charleston  county,  on  Jan- 
uary 21,  1893,  and  by  an  order  of  the  court 
were  transferred  to  Richland  county,  where 
the  defendant  resides.  They  involve  sub- 
stantially the  same  questions.  The  pleadings 
in  the  one  case  only  are  set  forth.  The 
pleadings  in  the  other  two  cases  raise  the 
same  questions,  the  difference  being  that  the 
amounts  named  in  the  several  bonds,  the 
dates  thereof,  and  the  number  of  shares  of 
stocli  alleged  to  have  been  assigned,  are  not 


the  same.  The  cases  came  on  to  be  heard  before 
his  honor,  Judge  Fraser,  at  the  spring  term, 
1881,  of  the  court  of  common  pleas  for  Rich- 
land county,  and  the  three  cases  were  heard 
together.  They  were  heard  upon  oral  de- 
murrers to  the  complaint  on  the  ground  that 
they  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action;  and  then  on  written 
demurrers  to  the  answers.  In  the  case  th« 
demurrer  to  the  complabit  should  not  be  sos- 
talned.  The  complaint  answer,  demurrer  to 
answer.  Judge  Fraser's  decree,  exceptions  ot 
the  plaintiff  and  defendant  will  be  incorpo- 
rated In  the  report  of  the  case. 

We  win  first  consider  the  defendant's  ex- 
ceptions, which  complain  of  error  on  the  part 
of  the  circuit  Judge  in  overruling  the  de- 
murrer to  the  complaint  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  This  case  is  different  from 
that  of  Bulst  V.  Bryan  (lately  decided  by  this 
court)  21  S.  E.  637,  in  the  Important  par- 
ticular that  In  that  case  It  appeared  upon 
the  face  of  the  complaint  that  the  bond  and 
mortgage  therein  set  forth  had  been  paid, 
while  no  such  t&ct  appears  upon  the  race  of 
the  complaint  in  this  case.  The  complaint 
shows  that  the  receiver  was  appointed  on 
the  9th  of  September,  1892,  and  that  at  the 
time  the  receiver  was  appointed  the  defend- 
ant was  in  arrears  for  the  monthly  install- 
ments due,  respectively,  as  follows,  to  wit 
On  the  7th  of  May,  1892;  7th  June,  ISri; 
7th  July,  1892;  7tta  August,  1892;  and  7tlj 
September,  1802.  Under  the  terms  of  the 
bond  and  mortgage  set  forth  in  the  capitni 
complaint  the  said  monthly  histailments 
were  due  and  payable  at  the  time  the  receiver 
was  appointed,  and  this  alone  presents  suili- 
cient  ground  for  refusing  to  sustain  the  de- 
murrer. We  are  not  content  however,  to 
rest  our  decision  on  that  ground  alone.  Al- 
though, ordinarily,  an  actioa  could  not  havt> 
been  brought  against  the  defendant  ontll  tb^ 
contingencies  set  forth  In  his  bond  and  mort- 
gage had  happened,  yet  when  the  associatioa 
became  insolvent,  and  the  court  undertook 
to  wind  up  Its  affairs  by  placing  them  in 
the  hand  of  a  receiver,  and  authorized  him 
to  bring  such  action,  the  complaint  is  not  sub- 
ject to  a  demurrer  because  the  original  de- 
signs of  the  association  and  its  contracts  with 
the  defendant  have  not  lieen  carried  out  The 
presiding  judge  therefore  properly  overruled 
the  demurrer  to  the  complaint  on  the  grouud 
that  It  did  not  state  facts  sufficient  to  consti- 
tute a  catise  of  action. 

We  will  next  consider  defendant's  excep- 
tions based  upon  the  order  of  hia  honor,  the 
presiding  judge,  sustaining  the  demurrer  to 
the  second,  thh:d,  and  forth  defenses  set  fortli 
in  his  answer.  The  defendant  in  his  second 
defense,  in  substance,  contends  that  although 
the  monthly  installments  which  he  himself 
paid  up  to  and  including  the  7th  April,  189'2, 
were  not  sufficient  In  amount  to  satisfy  the 
bond  and  mortgage  sued  on,  yet  at  that  tlux! 
the  amounts  which  had  been  paid  Into  the 
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treasury  of  the  association  by  Its  members 
and  the  assets  of  said  association  were  suffi- 
cient to  have  made  each  share  of  the  stock  of 
said  association  of  the  value  of  1^200,  and 
thereupon  each  stodcholder  was  entitled  to 
have  received  said  amoimt  upon  each  share 
of  his  stock,  and  that  thereupon  the  condi- 
tion of  his  bond  became  fulfilled  and  in  all 
respects  performed;  that  the  bond  was  there- 
upoi>  null  and  void;  and  that  he  Is  entitled 
to  have  It  declared  fully  satisfied,  and  deliT- 
ered  up  for  cancellation.  We  do  not  think 
the  citation  of  authorities  is  necessary  to 
ahow  that  this  position  is  untenable,  and  the 
circuit  Judge  was  correct  in  sustaining  the 
demurrer  to  this  defense.  We  also  are  of 
opinion  that  the  circuit  Judge  was  correct 
in  sustaining  the  demurrer  to  the  third  and 
fourth  defenses.  The  liability  of  the  de- 
fendant under  his  bond  and  mortgage  is  tot 
a  fixed  and  definite  amount,  is  distinct  from 
and  in  no  way  dependent  upon  the  liability  of 
the  other  persons  mentioned  in  the  answer. 
All  the  rights  of  the  defendant. as  a  stock- 
holder can  be  determined  in  the  pending  ac- 
tion mentioned  In  the  fourth  defense. 

We  come  now  to  a  consideration  of  plain- 
tllTs  exceptions,  which  allege  that  the  pre- 
siding Judge  committed  error  In  overruling  ', 
platntilTs  demurrer  to  the  first  defense  set  i 
up  in  the  answer,  and  in  holding  that  the  I 
allegations  contained  therein  are  sufficient  to  { 
ccmstitute  a  defense.    The  said  defense  sets  [ 
up  the  plea  of  payment,  and  his  honor,  the  ! 
presiding  Judge,  would  have  erred  in  sus- 
taining plalntllTs  demurrer  to  it.  I 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


BUIST  V.  SALVO. 

{Supreme  Court  of  South  Carolina.     April  16, 
1895.) 

Plbadiko — DaxDRRBK  TO  Fart  op  Defense. 

Where  plaintiff  desires  to  demur  to  cer- 
tain defenses  set  up  in  the  answer  which  are 
not  separately  stated,  be  may  make  a  motion  to 
have  the  pleading  made  more  certain,  and  then 
move  that  the  irrelevant  portions  be  stricken 
out,  as  provided  by  Code,  f  181,  but  he  cannot 
demur  to  a  part  of  a  defense. 

Appeal  from  common  pleas  circuit  court 
of  Charleston  county;  James  Aldrich,  Judge. 

Action  by  George  Lamb  Buist,  as  receiv- 
er of  Assistance  Building  &  Loan  Associa- 
tion, against  Anna  M.  Salvo.  From  an  or- 
der sustaining  demurrer  to  certain  para- 
graphs of  the  answer,  defendant  appeals. 
Reversed. 

Fltzsimons  &  MoflFett  and  H.  B.  Young, 
for  appellant  Mordecal  &  Gadsden,  for  re- 
sirandent. 

GARY,  J.  The  only  question  Involved  in 
this  rase  whiyh  Is  not  disposed  of  by  the 
decision  of  this  court  Just  filed  In  the  case 


of  Buist  v.  FIt7.sImons.  21  S.  E:  GIO.  Is  wheth- 
er or  not  the  presiding  judge  erred  in  sus- 
taining the  demurrer-  to  paragraphs  12  and 
13  of  defendant's  answer.  The  following  Is 
the  order  of  the  circuit  Judge:  "The  com- 
plaint having  been  read,  the  defendant  In- 
terposed an  oral  demurrer  thereto,  upon  the 
ground  that  It  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  After  hear- 
ing the  argument.  It  is  ordered  that  the  said 
demurrer  be,  and  is  hereby,  overruled." 
"This  case  thereafter  came  on  to  be  heard 
upon  the  complaint,  answer  of  defendant, 
and  the  demurrer  of  plaintiff  to  such  an- 
swer. After  hearing  argument  of  counsel, 
it  is  ordered  that  the  demurrer  to  said  an- 
swer be,  and  is  hereby,  sustained  in  so  far 
as  same  applies  to  the  allegations  contained 
in  the  twelfth  and  thirteenth  paragraphs 
of  said  answer,  and  said  paragraphs  are 
hereby  stricken  out,  the  court  being  of  the 
opinion  that  neither  of  said  paragraphs,  con- 
sidered either  separately  or  together,  states 
facts  sufficient  to  constitute  a  defense,  and, 
so  far  as  the  demurrer  to  the  other  para- 
graphs of  the  answer  is  concerned,  such  de- 
murrer is  hereby  overruled.  After  the  pre- 
siding Judge  bad  given  his  decision  orally, 
as  herein  set  forth,  counsel  for  the  plain- 
tat  asked  leave  to  withdraw  their  demurrer 
to  all  the  paragraphs  of  said  answer,  except 
paragraphs  12  and  18,  which  leave  was 
thereupon  given,  and  is  hereby  granted. 
March  23,  1893.  James  Aldrich,  Presiding 
Judge." 

Section  106  of  the  Code  provides  that  a 
demurrer  may  be  taken  to  the  whole  com- 
plaint or  to  any  of  the  alleged  causes  of  ac- 
tion stated  therein,  but  It  is  nowhere  pro- 
vided that  a  demurrer  may  be  interposed  to 
a  part  of  a  cause  of  action.  The  same  prin- 
ciple applies  when  the  demurrer  is  to  a  de- 
fense. If  the  plaintiff  desired  to  demur  to 
certain  defenses  set  up  In  the  answer,  and 
they  were  not  separately  stated,  he  should 
have  made  a  motion  to  have  the  pleading 
made  more  definite  and  certain,  and,  when 
this  was  done,  should  have  made  a  motion 
to  strike  such  paragraphs  or  portions  there- 
of as  were  irrelevant,  as  provided  by  sec- 
tion 181  of  the  Code,  which  Is  as  follows: 
"If  Irrelevant  or  redundant  matter  be  Insert- 
ed in  a  pleading.  It  may  be  stricken  out, 
on  motion  of  any  person  aggrieved  thereby. 
And  when  the  allegations  of  a  pleading  are 
so  Indefinite  or  uncertain  that  the  precise 
nature  of  the  charge  or  defense  Is  not  ap- 
parent, the  court  may  require  the  pleading 
to  be  made  definite  and  certain  by  amend- 
ment" A  demurrer  cannot  be  sustained 
which  Is  good  only  as  to  certain  paragraphs 
of  a  defense. 

It  Is  the  Judgment  of  this  court  that  the 
order  of  the  circuit  court  be  modified  in  ac- 
cordance with  these  views,  viz.  that  the  or- 
der sustaining  the  demurrer  to  paragraphs 
12  and  13  of  the  answer  be  reversed. 
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WILLIAMS    T.    McLENDON.    Sheriff. 

(Supreme  Court  of  South  Carolina.    April  16, 
1883.) 
Bbkripf'8  Febb— Salb  of  Lasd. 
Rev.  St  {  2561,  providing  that  the  aherifl 
shall  he  paid  "for  Belling  land    *    *    *    under 
decree  or  court,  in  lieu  of  commisBion  and  all 
other  charges  except  £oc  advertising,  two  dol- 
lars," applies  only  to  cases  where  the  sheriS 
merely  acts  as  auctioneer;  and,  in  case  land  is 
sold,  and  the  proceeds  collected  by  the  sheriff, 
his  fees  are  regulated  by  Rev.  St  g  746. 

Appeal  from  common  pleas  circuit  court  of 
Florence  county;  J.  J.  Norton,  Judge. 

Rule  to  show  cause,  in  an  action  by  John 
Kuker  against  W.  M.  Perry  and  others,  is- 
sued on  relation  of  George  W.  Williams 
against  R.  McLendon,  riierlir,  to  compel  the 
sheriff  to  execute  to  relator  a  deed  to  land  of- 
ficially sold  to  him.  There  was  a  Judgment 
tor  relator,  and  the  sheriff  appeals.    Reversed. 

P.  A.  WUlcoz,  for  appellant  McNeill  & 
Hursey,  for  respondent 

POPE,  J.  The  title  given  \u  the  appeal  is 
misleading.  There  wa«  no  action  between 
these  parties.  It  seems  that  under  the  decree 
of  his  honor,  Judge  Izlar,  ia  the  action  of 
John  Kuker  as  plaintiff  against  W.  M.  Perry 
•t  al.  as  defendants,  R.  Mclimdoa,  a»  sharlff 
of  Florence  county,  in  this  state,  sold  a  tract 
of  la^d  which  was  purchased  by  Georgft  W. 
Williams  at  the  price  of  $300.  When  the 
said  Williams  applied  to  the  said  McLendon 
aa  sherifC  for  the  execution  of  the  title  to  him 
for  such  tract  of  land,  the  said  McLendon 
declined  to  do  so,  unless  he  would  first  pay 
his  bill  of  costs  of  $1B.23.  To  this  payment 
Williams  demurred,  unless  the  sum  of  $6.23 
for  commissions  were  stricken  therefrom,  ten- 
dering his  costs,  less  this  last-named  sum. 
McLendon,  as  sheriff,  stood  upon  his  rights, 
demanding  bis  entire  bill  of  costs.  Thereup- 
on, in  the  action  aforesaid  of  Kuker  v.  W.  M. 
Porry  et  al.,  a  rule  was  Issued  against  such 
McLendon,  as  sheriff,  requiring  him  to  show 
muse  why  he  refused  to  make  the  title  to 
Williams.  His  return  to  the  rule  set  up  his 
rights  to  these  commissions.  After  a  heariog 
was  had,  Judge  Norton  passed  an  order  mak- 
ing the  rule  absolute  denying  these  commis- 
sions to  the  said  sheriff.  From  this  order  the 
said  Mcljcndon,  as  sheriff,  now  appeals  to 
this  court  upon  the  single  ground  that  It  was 
error  of  law  for  the  circuit  Judge  to  deny 
these  commissions  to  the  said  sheriff. 

There  is  no  question  that  under  the  re- 
peated adjudications  of  this  court,  when  one 
asserts  his  i-ight  to  costs,  he  must,  in  order  to 
rstabiish  such  claim,  refer  to  a  statutory  pro- 
vision setting  up  such  claim.  The  appellant 
recognizes  this  rule  in  Its  fullest  extent  and 
alleges  that  under  section  746  of  our  Revised 
Statutes  he  bases  his  claim.  This  section 
reads  as  follows:  "All  Judicial  sales  shall 
be  made  by  the  sheriff,  unless  otherwise  pro- 
vided by  law.    In  all  such  sales  made  by 


him  his  fees  shall  be  the  same  ■■  allowed 
by  law  on  sales  under  ececutlon.  •  •  •** 
The  commlfislona  embmced  in  tke  bill  of 
costs  tendered  to  Williams,  the  pardiaser, 
w«Ge  inteaded  to  be  such  fees  as  &lk>we<l 
by  law  to  the  sheriff  os  sales  nndo'  execu- 
tion. The  respondent  boweTer,  refers  to 
section  2561  of  oni  etrll  statute  laws,  which 
provides:  Sheriff  shall  be  paid  •^  •  •  for 
selling  land"  "under  decree  of  court.  In*  Hen 
of  commissions  and  all  other  charges,  ex- 
cept for  advertising,  two  dollars.  •  •  •" 
The  history  of  this  section  2561  seems  to  be 
about  this:  In  1870  (see  14  St  at  Large, 
824)  the  sheriff  was  required  to  make  all 
sales  of  real  and  personal  property  ordered 
to  be  BOli  by  the  courts  of  common  pleas 
and  courts  of  probate,  with  the  saane  fees 
tlatrefor  as  were  allowed  under  execBtion, 
and  In  1878  (see  16  St  at  Large,  629)  this 
was  so  altered  that  for  sales  of  land  under 
the  decree  of  probate  court  the  sheriff,  for 
selling  land,  was  allowed  two  dollars  in 
lieu  of  commissions  and  all  other  charges 
exc^t  for  advertising.  But  in  1880  (see  17 
St  at  Large,  800)  the  word  "probate"  wa« 
strickea  out,  and  sheriffs  were  required  to 
accept  two  dollars  for  a  sale  of  land  under 
the  decree  of  anjt  court  In  Ueu  of  all  com- 
missions and  other  charges  «icept  for  ad- 
vertising. The  provisions  of  both  the  aet 
of  1870  and  lAat  of  1880;  supra,  weve  re- 
tained in  the  act  of  legislature  known  as 
the  "General  Statutes,"  passed  in  1882.  In 
18»1  (see  20  St  at  Large,  1290)  the  legisla- 
ture provided  that  sheriflli  wT  Lancaster, 
Georgetown,  Charleston,  Chester,  Beaufort, 
and  Lexington  counties  shall  be  entitled  toi 
charge  and  receive  the  same  commissions  on 
moneys  received  and  paid  out  arising  from 
sales  of  property  under  a  decree  of  the 
court  as  are  now  allowed  the  clerks  of  court 
in  similar  cases.  The  provisions  of  these  acts 
above  referred  to  are  Incorporated  in  the  Re- 
vised Statutes  of  1S93  at  secUons  746  and  2561 
thereof.  It  is  contended  that  there  ia  an  in- 
couipatibilUy  between  tbese  Ecctioas,  via  that 
provision  of  section  746  which  allows  the  sher- 
iff the  same  fees  for  selling  land  under  the 
decree  of  court  as  are  provided  when  he 
sells  property  under  the  usual  execution 
against  property  on  the  one  hand,  and  that 
which  restricts  his  fees  for  such  sales  to 
two  dollars  under  section  2S61.  One  of  tlw 
principles  governing  courts  in  the  construc- 
tion of  apparently  divergent  statutes  seem- 
ing to  relate  to  the  same  subject-matter,  and 
of  the  same  date,  is  to  first  seek  a  cmi- 
structlon  t]iat  will  give  them  both  effect  if 
such  course  can  be  consistently  takm. 
With  tltls  principle  in  view,  an  examination 
of  these  statutes  will  show  that  the  latter 
act  (section  2561)  relates  to  the  selling  of 
land  by  the  sheriff,  as  an  auctioneer  under  a 
decree  of  court,  and  for  this  service  his  fee 
is  restricted  to  two  doUars.  But  when  tha 
sheriff,  under  a  decree  of  th^e  court  botb 
sells  the  land  and  then  receives  or  collects 
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the  proceeds  of  sncb  sale,  tUs  section  (236:1) 
does  not  provide  the  fees  for  such  joint  act, 
but  aectlDa  746  is  Intended  to  snpply  the 
compenaa:tloB  for  sacb  services.  It  seems  to 
US,  tbenterev  tbat  the  circuit  judge  was  In 
error,  and  the  afaolir  is  entitled  to  bis  fees 
here  coirteBteil.  It  Is  the  jndjgment  of  this 
court  that  the  Jndgaaent  of  the  circuit  court 
be  rerecsed,  and  the  cause  is  remanded  to 
the  circuit  court,  where  the  rule  prayed  for 
by  the  relator  shall  be  discharged. 


WILLIS  T.  TOZBat 
(Sapreme  Caort  of  South  Carolina.     April  16, 

1895.) 

Actios    AOiJKSir    ADHiNisTB^Ton  —  Jodgmsvi 
QcTAXDO  AcciDEiusT— Effect— Amendment  o» 

COWFLAIHT  —  APPLICATJON    OF     ASSETS    OF    Es- 
TATS. 

1.  Where  B  judgment  qnan^o  aeddolnt  was 
rendered  aaainat  an  adminiBtrator  who  had  plead- 
ed plene  adminiatraTit,  an.  action  of  debt  on  such 
ju(lgTnei.t  may  be  maintained  against  him  person- 
nllr  for  saaets  sabsequentlr  coming  into  his 
hands. 

2.  Whera  there  is  nothing  in  a  eemplaint  to 
show  plaintiff's  right  to  sue  m  a  representative 
cnpacMy,  the  words  "as  executor,"  in  the  caption, 
are  meia  Bunrioaage,  and  may  be  stricken  ont 
by  aB>;»dmeat:  at  any  time. 

3.  Where,  in  an  action  against  an  adminia- 
trator  on  a  Indgment  qnando  acciilerint,  a  de- 
mnrrer  to- the  complaint  was  sustained,  because 
it  failed  to  allese  that  the  assets  snbseqnently 
received  by  defendant  were  applicable  to  the  pay- 
ment of  snch  Judgment,  and  that  defendant  oad 
wasted  and  misappropriated  the  same,  it  was  not 
error  to  allow  plaiotifF  to  amend. 

4.  Where  the  court  failed  to  decide  a  motion 
to  dismiss  the  complaint,  an  exception  that  the 
court  erred  "in  refusing"  to  grant  such  motion 
presents  nothing  for  review  on  appeal. 

5.  An  answtf  of  an  adminiatrator,  contain- 
ing a  plea  of  plene  administravit,  must  be  ac- 
companied by  a  full  and  particular  account  of  his 
administratlun,  with  a  certified  copy  of  the  in- 
ventory and  appraisement. 

6.  A  judgment  is  concliuive  between  the  par- 
ties, not  only  as  to  matters  actually  decided,  but 
fliso  as  to  those  necessarily  involved  in  its  rendi- 
tion. 

7.  In  an  action  a^inst  an  admhustrator,  a 
Judgment  quando  acciderint  is  prima  facie  an 
adjudication  that  there  are  no  debts  known  to  the 
administrator  which  would  take  precedence  of 
plaintiff's  claim,  and  that  assets  subsequently 
coming  into  possession  of  the  estate  will  be  prima 
fncie  applicable  to  plaintiff's  judgment. 

8.  In  an  action  against  an  administrator  on 
a  Judgment  qnando  acdderint,  averments  in  the 
complaint  that  defendant  has  received  assets, 
and  nas  failed  and  refused  to, apply  them  to  the 
judgment,  and  has  wasted  and  misappropriated 
the  same,  are  allegations  of  fact,  not  conclu- 
sions of  law. 

9.  An  allegation  in  the  complaint  that  de- 
f<-Tidant  is  a  duly  appointed  and  qualified  admin- 
istrator of  intestate,  is  snfiicieut,  where  no  ex- 
r(:ption  is  taken  other  than  by  oral  demurrer  at 
the  trial. 

10.  Where  a  complaint  has  been  amended, 
nrd  a  new  answer  filed,  the  original  answer  may 
lie  introduced  by  plaintiff  as  prima  facie  evidence 
of  the  facts  admitted  therrin. 

11.  Where  an  administrator  has  pleaded  plene 
ndministravit.  and  suffered  a  judgment  quando 
acdderint  in  his  representative  capacity,  he  will 
be  estonied  from  claiming,  in  his  answer  to  an 
action  on  such  judgment,  that  assets  subsequent- 


ly received  by  him  are  applicable  to  any  other 
puipose. 

Appeal  f^om  common  pleas  circuit  cotirt  of 
Richland  county;  James  Aldrlch,  Judge. 

Action  by  Arlana  I.  Willis,  as  executrix  of 
the  estate  of  George  L.  Dial,  deceased, 
against  Mary  A.  Tozer,  for  the  recovwry  of 
money.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

The  ordM  of  J-udge  Eraser,  referred  to  1b- 
the  opinion,  was  as  follows: 

"This  ease  came  before  me  at  the  spring 
term  of  the  court  held  in  April,  1884,  on  an 
oral  denuirrer.  If  the  amended  complaint 
does  not  conform  to  the  order  of  Judge  Gary,, 
glrlng  leave  to  amend,  a  demurrer  Is  not  the- 
mode  by  which  the  error  may  be  corrected. 
There  may,  perhaps,  have  been  a  motion  to- 
set  aside  the  amended  complaint  as  not  in 
conformity  to  the  order,  and  it  might  have 
prevailed,  whether  it  was  or  was  not  snffl- 
dent  on  demurrer.  In  the  amended  com- 
plaint we  lM.ve  the  following  allegations:  (1) 
There  was  a  former  action  against  tne  de- 
fendant as  adminlstratrtz,  in  which  she- 
pleaded  plene  administravit.  (2)  That  on 
this  plea  there  was  Judgment  In  h»  favor, 
and  a  judgment  against  her  for  $633.08,  as 
adminlBtratrtz,  gnando  acdderint.  (3)  That 
since  the  renditioo  of  this  judgment  sbe  has 
received  for  the  estate  of  her  Intestate  the 
sum  of  |l,oaO;02.  (4)  That  execution  has 
been  Issued  on  the  said  judgment,  and  that 
the  Aatitt  made  a  return  of  nulla  bona  there- 
to. (5)  That  the  said  sum  of  $1,060.02  Is  ap- 
plicable to  the  plaintiff's  judgment  and  ex- 
ecution. (6)  That  the  defendant  has  failed 
and  refused  so  to  apply  the  same,  but  has 
wasted  and  misappropriated  the  same.  I  do 
not  think  it  important  to  ento'  into  a  revlevr 
of  the  authorities  on  the  subject  Chit  Pi.  p. 
361;  Williams,  Ex'ra,  p.  1391.  I  am  not  pre- 
pared to  say  that  there  are  no  circumstances 
under  whidi  an  administrator,  tafltuated  as 
the  defendant  1b  in  this  case,  would  not  be- 
held liable  to  pay  the  plaintiff's  judgment 
out  of  his  own  estate,  because  he  has  receive* 
an  amount  equal  to  it  since  the  former  judg- 
ment quando  was  rendered.  Take  a  case  in 
which  the  assets  which  came  to  the  hands  of 
the  administratrix  after  the  Judgment  quando- 
are  destroyed  by  the  act  of  God  or  of  the  pub-' 
He  enemy,  or,  again,  whwe  there  was  such  a 
wholesale  destruction  of  values  by  the  tee- 
mlnation  of  the  late  Civil  War;  and  other 
cases  mignt  suggest  themselves.  These,  how- 
ever, would  be  matters  to  be  set  up  in  the 
answer.  I  think  that  the  judgment  In  the 
former  case  is  at  least  prima  facie  an  adjudi- 
cation that  there  are,  or  were  at  the  rendition 
thereof,  no  debts  or  other  obligations  of  whicb 
the  administratrix  bad  notice,  which  would- 
take  precedence  of  plaintiff's  debt  In  admin- 
istration of  future  assets.  On  the  coming 
Into  possession  of  such  assets,  they  are  prima 
facie  applicable  to  plaintiff's  judgment  and 
remain  so  until  the  contrary  Is  pleaded  and 
shown.    It  is  therefore  ordered  and  adjudged- 
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that  the  demurrer  be  overruled,  and  t'aat  the 
defendant  have  leave  to  nnttwer  within 
twenty  days.  If  she  has  not  nl.-eady  done  80." 

The  defendant  excepted  to  the  order  ot 
Judge  Fraser  refusing  to  dismiss  th»  com- 
plaint, and  to  the  order  of  Judge  Aldrlch  re- 
fusing the  motion  for  nonsuit,  and  to  the 
further  rulings  and  the  charge  of  his  honor, 
Judge  Aldrlch,  upon  the  following  grounds: 

"(1)  For  that  his  honor.  Judge  Fraser,  err- 
ed in  refusing  to  grant  the  motion  of  the 
defendant  to  dismiss  the  complaint,  made 
on  the  ground  that  the  order  of  Judge  Oary, 
directing  the  said  complaint  to  be  amended, 
liad  not  been  complied  with. 

"(2)  For  that  his  honor.  Judge  Fraser. 
erred  in  holding  that  the  judgme^t  quando 
In  the  former  action  was  prima  facie  an 
adjudication  that  there  are,  or  were  at  the 
rendition  thereof,  no  debts  or  other  obliga- 
tions of  which  the  administratrix  had  notice 
which  would  take  precedence  of  the  plain- 
tiff's debt  in  adminlstmtion  of  future  assets, 
and  that  on  the  coming  into  the  possession 
of  such  assets  they  are  prima  facie  applica- 
ble to  piaintUTB  Judgment,  and  remahi  so 
until  the  contrary  is  pleaded  and  shown.' 

"(3)  For  tliat  his  honor,  Judge  Fraser,  err- 
ed in  holding  upon  demurrer  that  the 
amended  complaint  stated  a  cause  of  action, 
whereas  bis  honor  should  have  dismissed 
the  amended  complaint  on  the  ground  that 
there  were  no  allegations  of  fact  to  show 
that  the  assets  alleged  to  have  been  received 
by  the  defendant  were  applicable  to  the 
plaintifTs  judgment,  and  tliat  the  said  de- 
fendant had  wasted  and  misappropriated 
the  said  assets. 

"(4)  For  that  his  honor.  Judge  Aldrich, 
erred  hi  holding  that  the  pleadings  did  not 
deny  and  put  In  issue  the  appointment  of 
the  plaintiff  as  executrix  of  the  will  of 
George  L.  Dial. 

"(5)  For  that  his  honor,  Judge  Aldrlch,  err^ 
ed  in  admitting  in  evidence  the  original  an- 
swer of  the  defendant  to  prove  assets  re- 
ceived by  the  defendant  whereas  his  honor 
should  have  held  that  the  complaint  and  an- 
swer having  been  amended  under  the  order 
of  the  court,  and  the  original  answer  not  be- 
ing verified,  and  no  evidence  being  offered 
to  show  tlmt*  the  said  answer  bad  been 
brought  to  the  attention  of  the  defendant, 
the  same  was  incompetent  as  evidence  for 
the  purpose  Indicated,  and  could  not  be  used 
as  an  admission  of  the  defendant 

"(6)  For  that  his  honor.  Judge  Aldrlch, 
erred  in  refusing  defendant's  motion  for  a 
nonsuit  whereas  his  honor  should  have 
granted  the  said  motion,  on  the  grounds:  (a) 
Because  there  was  a  total  failure  of  evi- 
dence to  show  that  a  judgment  bad  been 
obtained  by  the  plaintiff  against  the  defend- 
ant in  her  representative  capacity  in  a  prior 
action,  wherein  the  defendant,  by  plea,  con- 
fession, or  default,  admitted  assets,  or  the 
said  defendant  had  been  found  to  have  as- 
sets by  the  verdict  of  a  jury  on  and  against 


the  plea  ot  plene  adminlstravit  generally  or 
praeter;  but  U  it  should  be  held  that  tlie 
action  could  be  maintained  ujton  a  Judgment 
quando,  then,  (b)  because  there  was  a  totil 
failure  of  evidence  to  show  that  any  assets 
had  been  received  by  the  defendant  whicb 
were  applicable  to  the  payment  of  the  Judg- 
ment quando  in  evidence;  (c)  because  there 
was  a  total  failure  of  evidence  to  show  that 
the  defendant  had  wasted  and  misappro- 
priated the  said  assets;  and  (d)  because  the 
plaintiff  having  introduced  the  original  an- 
swer of  the  defendant  in  evidence  to  show 
that  certain  assets  had  been  received  by  the 
defendant  and  such  admission  being  in  the 
same  paragraph  and  in  the  same  sentence 
qualified  and  avoided  by  the  averment  that 
the  assets  received  had  been  duly  adminis- 
tered and  paid  out  according  to  law,  and 
that  the  said  defendant  had  not  in  her  hands 
any  assets  applicable  to  the  claim  of  plain- 
tiff, such  statement  should  be  taken  as  a 
whole,  and  the  plaintiff  thereby  estabUsbed 
conclusively  the  defense  Interposed  by  the 
answer;  and  the  defendant  is,  therefore,  en- 
titled to  a  judgment  of  nonsuit 

"(7)  Because  his  honor,  Judge  Aldrich,  err- 
ed in  refusing  to  allow  the  defendant  to  an- 
swer the  fc^owlng  questions,  and  in  ruling 
the  same  to  be  incompetent  and  irrelevant: 
(a)  In  the  administration  of  the  estate  of 
your  husband,  have  you  ever  paid  any  debts 
due  by  the  estate?  (b)  Mrs.  Toser,  have 
you,  in  the  administration  of  yotir  hnsband'si 
estate,  paid  out  any  funds,  any  assets  that 
came  into  your  hands,  or  from  your  own  mon- 
ey, debts  of  the  estate,  for  attorney's  fees  or 
for  the  administration  of  the  estate?  (c)  Have 
you  advanced  any  money;  if  so,  how  much? 
(d)  Have  you  paid  any  money  out  of  your  own 
pocket  out  of  your  own  funds,  for  any 
debts  of  the  estate?  (e)  Have  you,  since 
the  decree  in  the  former  case,  paid  out  of 
the  money  received  by  yon  on  account  of 
this  legacy  left  to  your  husband  by  John  C. 
Dial  any  of  the  debts  incurred  by  you  as 
administratrix  in  the  administration  of  ttiat 
estate?  (f)  Have  you  paid  out  any  money 
out  of  that  money  received  by  you  for  at- 
torney's fees  Incurred  by  you  in  carrying 
on  and  In  protecting  the  estate  that  you  are 
administratrix  of?  (g)  Have  you  paid  out 
of  that  money  received  by  you  on  account 
of  that  legacy  any  debts  due  by  the  said  es- 
tate to  the  state,  such  as  taxes? 

"(8)  For  that  his  honor.  Judge  Aldrich,  err- 
ed in  holding  that,  the  defendant  havln.; 
pleaded  plene  adminlstravit  and  suffered 
judgment  quando  acciderint  to  be  taken 
against  her  in  her  representative  capacity  in 
the  former  action,  she  thereby  admitted  that 
any  assets  received  after  the  said  judgment 
would  be  liable  for  its  payment,  and  was 
thereby  estopped  from  saying  tiiat  such  as- 
sets, when  received,  were  applied  to  any  oth- 
er purpose  than  to  the  payment  of  the  said 
judgment,  and  in  thereby  holding  the  said 
judgment  to  t>e  a  lien  on  the  said  assets  in 
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priority  over  any  and  all  other  debts  or  lia- 
bilities of  the  estate  of  her  said  Intestate,  as 
well  as  In  priority  of  her  claim  to  be  reim- 
bursed for  the  necessary  expenses  of  ad- 
ministration made  by  the  said  defendant  in- 
dlrldnally,  and  In  anticipation  of  assets. 

"(0)  FV>r  that  his  honor,  Judge  Aldrlch,  err- 
ed in  refusing  to  allow  the  defendant  to 
amend  the  second  paragraph  of  her  answer 
to  the  amended  complaint  so  as  to  read  that 
after  the  receipt  of  the  said  sum  of  six  hun- 
dred and  slxty-flve  and  55-100  dollars,  the 
defendant  paid  out  said  money  for  attorney's 
fees,  and  In  the  due  administration  of  the 
estate. 

"(10)  For  that  his  honor,  Judge  Aldrlcb, 
erred  In  holding  that  the  record  in  the  case 
of  Arlana  I.  Dial,  as  executrix  of  the  will  of 
George  L.  Dial,  deceased,  aghinst  Mary  A. 
Tozer  Individually  and  as  administratrix  of 
the  estate  of  Richard  Tozer,  deceased,  and 
others.  Introduced  by  the  defendant  to  sus- 
tain her  plea  of  another  action  pending,  did 
not  sustain  the  said  plea;  and  in  holding 
that,  though  the  parties  to  the  suit  now 
pending  were  made  parties  to  the  former 
suit,  they  were  made  parties  on  a  different 
character,  and  wholly  separate  and  distinct, 
and  for  other  purposes,  and  that,  therefore, 
the  said  plea  in  abatem^it  was  gone;  and  In 
holding  further  that.  In  order  to  sustain  tbe 
said  plea  in  abatement,  the  parties  plaintlfC 
must  be  the  same,  and  that  In  these  cases  tbe 
parties  plaintiff  weite  not  the  same;  whereas 
his  honor  should  hare  held  that  the  said  rec- 
ord showed  that  the  parties  in  the  said  causes 
were  substantiallythe  same,  and  that  the  same 
subject-matter  was  Involved  In  both  causes, 
and  that  the  said  plea  In  abatement  was 
therefore  good. 

"(11)  For  that  his  honor.  Judge  Aldrich, 
erred  In  holding  that,  although  due  advertise- 
ment was  made  by  the  defendant,  as  admin- 
istratrix of  Blchard  Tozer,  calling  uiton  all 
and  singular  the  creditors  of  the  estate  of 
tbe  said  Tozer  to  present  and  prove  their 
claims  against  the  said  estate,  and  that  al- 
though the  said  bond  of  Frances  Arnold— up- 
on which  the  judgment  quando  forming  the 
basis  of  this  action  was  afterwards  obtained 
—was  not  presented  to  tbe  defendant  within 
the  time  limited  by  law  after  the  said  adver- 
tisement, and  although  this  defendant  had  no 
notice  thereof  until  on  or  about  the  1st  day 
of  Deconber,  1886,  this  defendant,  having 
failed  to  set  these  facts  up  as  a  defense  to 
the  former  action,  .was  estopped  from  avail- 
ing herself  of  them  as  a  defense  to  this  ac- 
Uon. 

"(12)  For  that  his  honor.  Judge  Aldrich, 
erred  in  charg^ing  the  jury  tbat  'the  judgment 
of  the  court  meant  [tliat  is  to  say,  the  judg- 
ment quando  acciderlnt,  which  forms  the 
basis  of  this  action]  that  she  didn't  have 
the  money  then  as  administratrix,  but  tbat 
out  of  tbe  assets  which  might  afterwards 
come  into  her  hands  she  must  pay  it.' 

"(13)  Because    his   honor,   Juc^e   Aldricb, 


erred  In  charging  tbe  Jury  as  follows:  'If 
you  are  satisfied  that  she  [meaning  the  de- 
fendant] reeeired  the  money  to  tbe  extent 
asked  for  in  tbe  complaint,  and  failed  to  pay 
it  on  the  judgment  of  the  plaintiS,  they  art. 
entitled  to  a  judgment  In  her  answer  she 
admits  having  received  the  money,  and  sets 
up  the  plea  that  she  applied  it  to  other  pur- 
poses, which  purposes  I  have  bad  to  bold 
were  not  justifiable.  She  bad  no  right  to  pay 
it,  and  the  question,  therefore,  is,  is  she  in- 
debted to  tbe  amount?  Did  she  receive  the 
money,  and  fall  to  apply  It  to  the  judgment? 
If  she  did,  your  Judgment  must  be  for  tbe 
plabitlff.' 

"(14)  For  that  his  honor.  Judge  Aldrich, 
erred  in  holding  that  the  original  answer  of 
the  defendant  was  evidence  to  show  that  the 
defendant  had  wasted  and  misappropriated 
tbe  assets  alleged  to  have  been  received." 

Melton  &  Melton,  for  appellant  Lyles  & 
Muller,  for  respondent. 

GARY,  J.  On  the  10th  of  January,  1887, 
Frances  Arnold  instituted  an  action  in  the 
court  of  common  pleas  for  Richland  coimty 
against  the  defendant  as  administratrix  of 
tbe  estate  of  Richard  Tozer,  to  foreclose  a 
mortgage  on  certain  real  estate  in  tbe  city 
of  Columbia.  The  defendant  pleaded  plene 
admlnlstravlt,  complying  with  rule  21  of  the 
circuit  court  by  filing  a  sworn  copy  of  her 
inventory  and  appraisement,  and  by  giving  a 
statement  of  her  administration  as  follows: 
"That  no  goods  or  chattels,  rights  or  credits, 
which  were  of  tbe  said  Richard  Tozer  at  the 
time  of  bis  death,  have  come  into  her  hands 
as  administratrix  to  be  by  her  administered, 
except  certain  personal  property,  tbat  is  to 
say,  •  •  •  which  said  property,  now  in 
the  possession  of  this  defendant,  was  duly 
appraised,  accordbig  to  law,  at  the  sum  of 
$185,  and  that  she  has  paid  out  the  sum  of 
$209.09  on  account  of  the  expenses  of  the 
last  illness  and  of  the  funeral  of  her  said 
intestate,  and  for  fees  of  administration; 
and  this  defendant  files  herewith  a  copy  of 
the  inventory  and  appraisement  of  the  estate 
of  her  said  intestate.  Wherefore  this  de- 
fendant prays  that  whatever  Judgment  be 
given  against  her  in  the  premises  may  be 
made  subject  to  this,  her  defense,  that  she 
has  fully  administered  all  tbe  goods  and  chat- 
tels, rights  and  credits,  of  her  intestate, 
which  have  come  into  her  hands  as  adminis- 
tratrix to  be  administered  by  her."  That  ac- 
tion resulted,  on  the  8tb  of  May,  1888,  in  a 
judgment  in  favor  of  the  plaintiff,  Frances 
Arnold,  against  the  defendant,  as  adminis- 
tratrix, for  $633.08.  The  decree  in  that  case 
provided:  "That  if  tbe  proceeds  of  tbe  sale 
be  insufficient  to  pay  tbe  amount  adjudged  to 
be  due  to  the  plaintiff,  with  interest  and 
costs,  as  aforesaid,  the  master  shall  specify 
the  amount  of  such  deficiency,  and  that  the 
defendant,  Mary  A.  Tozer,  as  administratrix 
as  aforesaid,  do  pay  tbe  same  to  the  plain- 
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tiff,  the  said  Frances  Arnold,  with  Interest 
from  the  date  of  such  report,  out  of  any  as- 
sets that  may  come  Into  her  hands  to  be  ad- 
ministered, other  than  snch  as  are  i^ecifled 
in  her  answer  herein,  and  that  said  plalntitf 
have  ezecntic»i  therefor."  The  land  was  sold, 
and  the  master  reported  a  deficiency  of  $633.- 
08.  A  Judgment  was  thereupon  entered  by 
said  Frances  Arnold  in  conformity  to  said 
decree  against  the  said  administratrix.  She 
subsequently  received  $666.65,  whereupon  ex- 
ecution was  Issued  upon  the  aforesaid  Judg- 
ment, which  had  in  the  meantime  been  as- 
signed to  the  plaintifr  In  the  present  action, 
but,  the  defendant  refusing  to  apply  money 
to  the  execution,  a  nulla  bona  return  was 
made  thereon,  and  this  action  commenced 
on  th6  4th  day  of  September,  1892. 

The  defendant,  in  her  answer,  admitted  the 
receipt  of  the  assets,  but  pleaded:  "That  at 
divers  times  during  her  administration  of  the 
said  estate,  without  knowledge  and  notice  of 
the  indebtedness  to  the  said  Frances  Arnold, 
as  set  forth  In  the  complaint  herein,  and  prior 
to  the  commencement  of  the  action  upon  the 
bond  and  mortgage  of  the  said  Frances  Ar- 
nold, the  defendant,  in  anticipation  of  receiv- 
ing the  said  legacy,  advanced  and  paid  out  of 
her  own  moneys  certain  debts  of  the  estate  of 
the  said  Richard  Tozer,  and  certain  expenses 
of  administration,  including  fees  for  profes- 
slmal  services  of  her  attorneys  in  and  about 
her  defense  to  the  action  pending  against  her 
as  Bald  administratrix,  as  hereinafter  set 
forth,  for  which  she  asks  to  be  reimbursed 
out  of  the  assets  hereinafter  acknowledged 
to  have  been  received  by  her,  which  said 
debts  and  exi)enseB  of  admlnlstratirai  amount 
In  the  aggregate  to  the  sum  of  $1,667.70;  and 
the  defendant  further  avers  that  at  the  time 
of  the  issuing  of  the  execution  set  out  In  the 
sixth  paragraph  ot  the  complaint  she  did  not 
have,  and  has  not  now,  in  her  hands,  to  be 
administered,  any  assets  of  the  estate  of  her 
said  Intestate."  The  defendant,  in  her  an- 
swer, also  alleges  that  over  and  above  the 
amount  for  which  the  plaintiff  herein  de- 
mands Judgment  against  the  defendant  there 
are  due  and  outstanding  against  the  estate 
of  the  defendant's  intestate,  of  equal  rank 
with  the  Judgment  held  by  the  plaintiff, 
claims  in  various  sums,  amounting  in  the  ag- 
gregate to  the  sum  of  $220.  The  cause  came 
on  to  be  tried  upon  the  pleadings  at  the  sum- 
mer term,  1803,  of  the  court  of  common  pleas 
for  Richland  county,  his  honor.  Judge  Ernest 
Gary,  presiding.  Upon  the  reading  of  the 
complaint,  the  defendant  Interposed  a  mo- 
tion to  dismiss  the  complaint,  by  way  of  oral 
demurrer,  on  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  (1)  because  it  contained  no 
allegation  that  a  Judgment  had  been  obtained 
by  the  plaintiff  against  the  defendant  in  her 
representative  capacity  in  a  prior  action, 
wherein  the  said  defendant,  by  plea,  confes- 
sion, or  deteult,  admitted  assets,  or  the  said 
defendant  had  been  found  to  have  assets  by 


the  verdict  of  a  Jury  on  and  against  the  plea 
of  plene  admlnlstravit  generally  or  praeter; 
(2)  if  it  should  be  held  that  the  action  would 
lie  on  a  Judgment  quando  acclderint,  because 
the  complaint  contained  no  allegation  of  fact 
to  the  effect  that  the  funds  alleged  to  have 
been  received  by  the  defendant  as  adminis- 
tratrix were  applicable  to  the  payment  of 
such  Judgment,  and  that  the  said  defendant 
had  wasted  and  misappropriated  the  said  as- 
sets; and  (3)  because,  while  it  appeared  In 
the  caption  of  the  complaint  that  the  plaintiff 
was  suing  In  her  representative  capacity  as 
executrix,  there  were  no  allegations  of  fact 
In  the  body  of  the  complaint  showing  her 
right  so  to  sue.  On  this  motion  his  honor. 
Judge  Gary,  reciting  the  points  as  above  set 
forth,  made  and  entered  the  following  ord«': 
"I  am  of  the  (pinion  that  the  first  and  third 
grounds  are  not  well  taken,  but  that  the  de- 
murrer ought  to  be  sustained  on  the  second 
ground.  It  Is  therefore  ordered  that  the  de- 
murrer be  sustained  on  the  ground  specified, 
but  that  the  plaintiff  have  leave  to  amend  her 
complaint,  and  that  the  defendant  have  twen- 
ty days  In  which  to  answer  the  amended 
complaint  to  be  served  upon  her."  To  this 
order  the  defendant  duly  filed  the  following 
exceptions: 

(1)  "For  that  his  honor  erred  in  not  sustain- 
ing the  motion  by  way  of  oral  demurrw  in- 
terposed by  the  defendant  on  the  ground  that 
the  action  of  debt  on  a  Judgement  suggesting 
a  devastavit  against  an  administrator  Indi- 
vidually will  not  lie  in  a  case  where,  in  the 
former  action,  there  has  been  no  admission  or 
confession  of  assets,  or  assets  found  by  the 
v«'dlct  of  a  Jury  on  and  against  the  plea  of 
plene  admlnlstravit  generally  or  praeter,  and 
in  holding  that  the  said  ground  was  not  wdl 
taken."  The  appellant  contends  (to  use  the 
language  of  her  attorneys)  that  "It  is  well 
settied  In  the  state  that  an  action  of  debt 
on  a  Judgment  suggesting  devastavit  will  not 
lie  on  a  Judgment  quando  acclderint,  but  only 
when  a  Judgment  has  been  obtained  against 
an  administrator  in  his  representative  ca- 
pacity, in  which  he  admits  assets  by  plea, 
confession,  or  default,  or  found  by  the  verdict 
of  a  Jury  on  and  against  the  plea  of  plene 
admlnlstravit  generally  or  praeter."  To  sup- 
port this  position  the  appellant's  attorneys 
rely  npon  the  case  of  Brown  v.  Hlllegas,  2 
Hill  (8.  O.)  •447,  In  which  Judge  O'NeaU. 
delivering  the  opinion  of  the  court,  says:  "In 
Joues  V.  Anderson,  4  McCwd,  118,  Judge 
Colcock,  who  delivered  the  opinion,  cites  with 
approbation  the  remarks  of  the  court  of  ap- 
peals of  Virginia,  which  said  that  "a  sugges- 
tion of  a  devastavit  may  be  likened  to  a  crim- 
inal prosecution,  and  an  executor  shall  not  be 
presumed  guilty  of  a  devastavit  until  it  is 
found  against  him  by  verdict*  I  concur  ful- 
ly in  this  dictum.  An  executor  or  adminis- 
trator is  not  to  be  made  llat>le  de  bonis  pro- 
prlls  imtil  his  devastavit  is  legally  and  firmly 
established.  In  this  state  this  can  only  be 
done    by    establishing— First,    his    testator's 
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-debt  by  matter  of  record  (1.  e.  a  judgment  re- 
covered de  bonis  teetatcM-is  against  the  execu- 
tor or  administrator);  second,  assets  admit- 
ted by  the  defendant's  plea,  confession,  or  de- 
fault, or  found  by  the  verdict  of  a  jury  on 
and  against  tbe  plea  of  plene  administravit 
generally  or  ptaeter;  and,  third,  that  the  de- 
fendant has  wasted  such  assets.  These  are 
facts  which,  although  they  may  be  proved 
by  matter  of  record,  must  be  found  against 
the  defendant  by  the  verdict  of  a  jury,  before 
judgment  and  execution  can  go  against  him 
de  bonis  proprila." .  They  also  rely  upon  the 
case  of  Ford  v.  Rouse,  Rice,  219,  in  which  the 
court,  after  quoting  the  doctrine  laid  down 
in  Brown  v.  HiUegas,  says:  "Under  these 
rules  it  is  plain  to  be  seen  that  the  defendant 
la  not  in  any  danger  of  a  personal  liability  in 
an  action  of  debt  suggesting  devastavit" 
Also  upon  the  case  of  Spoon  v.  Smith,  36  S. 
C.  58S,  15  S.  E.  800,  in  which  Mr.  Justice 
Pope,  as  the  organ  of  the  court,  says:  "It  is, 
no  doubt,  true,  as  a  general  proposition,  that 
the  plea  of  plene  administravit,  set  up  by  a 
personal  representative  of  a  deceased  debtor, 
in  a  suit  by  a  creditor  of  such  deceased  debt- 
or, when  accepted  as  true,  or  established  to 
be  true.  In  such  a  suit,  restricts  such  suing 
creditor  to  a  judgment  quando  acclderint, 
thereby  releasing  the  representative  from  all 
liability  for  assets  of  the  deceased  debtor  that 
came  Into  the  personal  representative's  hands 
up  to  the  date  of  the  judgment,  thereby  ren- 
dering such  pssonal  representative  liable  for 
such  assets  of  the  deceased  debtor  as  should 
or  may  come  into  his  bands  after  such  judg- 
ment. Rosborougb  v.  Mills,  35  S.  O.  578,  15 
S.  K.  281."  An  examination  of  the  cases  of 
Brovma  y.  Hlllegas  and  Ford  v.  Rouse,  supra, 
will  show  that  the  principles  therein  stated 
have  no  application  to  a  case  like  this;  in 
fact,  there  is  not  a  single  circumstance  in 
either  of  those  cases  -calling  forth  the  doc- 
trine applicable  to  the  present  case.  The  case 
of  Spoon  V.  Smith,  instead  of  sustaining  ap- 
pellant's iKtsition,  is  authority  against  it,  be- 
caose  it  Shows  that,  although  tlie  personal 
rq>re8entative  is  not  liable  under  a  judgment 
qnando  aociderlnt  for  assets  that  come  into 
his  bands  up  to  the  date  of  the  judgment,  he 
Is  "liable  for  such  assets  of  the  deceased 
debtor  as  should  or  may  come  into  his  bands 
after  such  judgment"  The  practice  followed 
by  tbe  plaUitiff  herein  was  adopted  in  the 
cases  of  McDowell  v.  Branham,  2  Xott  & 
McC.  572,  and  Summers  v.  Tidmore,  1  Mo- 
Cord,  270,  and  no  objection  was  made  to  the 
proceedings  on  the  ground  mentioned  herein, 
although  they  were  dismissed  on  other 
grounds.  It  is  also  sustained  by  Williams  on 
Executors  (volume  2,  p.  ♦1703),  where  the  au- 
thor says:  "If  a  judgment  of  assets  quando 
acddeiint  has  been  entered  against  an  execu- 
tor or  administrator,  the  plaintiff  cannot  have 
execution  until  some  assets  come  into  the 
bands  of  the  defendant,  when  the  plaintiff 
may  bring  an  action  of  debt  upon  the  judg- 


ment," etc.  A  conclusive  answer  to  tlw  po- 
sition of  the  appellant,  it  seems  to  us,  is  that 
when  the  personal  representative  Is  sued  In 
an  action  of  debt  upon  the  judgment  quando 
acclderint  suggesting  a  devastavit,  the  de- 
fendant can  then  have  the  issue  of  fact  as  to 
a  devastavit  tried  by  a  jury;  and  not  until 
this  is  found  against  him,  and  judgment  en- 
tered, is  he  liable  de  bonis  proprlis.  Any 
other  course  than  that  pursued  by  the  plain- 
tiff herein  would  cause  a  multiplicity  of  suits, 
which  the  Code  abhors.  This  exception  is 
overruled. 

(2)  "For  that  his  honor  erred  In  not  sus- 
taining the  demurrer  made,  uiton  the  ground 
that  while  it  appears  In  the  caption  of  the 
complaint  that  the  plaintiff  is  suing  in  her 
representative  capacity  as  executrix,  there 
are  no  allegations  of  fact  in  tbe  body  of  the 
complaint  to  show  her  right  so  to  sue,  and 
In  holding  that  the  said  ground  was  not  well 
taken."  This  exception  cannot  be  sustained, 
because  the  words  "as  executrix,"  in  the 
caption  of  the  complaint  were  merely  sur- 
plusage, immaterial,  and  can  be  struck  out 
by  amendment  at  any  time.  Carroll  v. 
Tompkins,  14  S.  G  223.  See,  also,  Mickle 
V.  Construction  Co.  (S.  a)  19  &  E.  725. 

(3)  "For  that  his  honor  erred  in  not  sus- 
taining the  demurrer  on  one  or  both  of  the 
said  grounds,  and  In  granting  tbe  plaintiff 
leave  to  amend  her  complaint;  whereas  his 
honor  should  have  sustained  tbe  demurrer 
on  one  or  both  of  tbe  said  grounds,  and  dis- 
missed the  complaint."  The  amendment  was 
in  accordance  with  the  liberal  spirit  of  the 
Code,  and  was  properly  allowed.  This  ex- 
ception is  therefore  overruled. 

In  pursuance  of  the  order  of  Judge  Gary, 
the  plaintiff  amended  her  complaint  by  In- 
serting at  the  end  of  paragraph  8  of  the 
original  complaint  tbe  additional  words: 
"Which  said  sum  Is  applicable  to  the  pay- 
ment of  tbe  Judgment  above  alleged,  all 
of  which  amount  the  defendant  has  fail- 
ed and  refused  to  apply  to  said  Judgment, 
but  has  wasted  and  misai^propriated."  The 
cause  came  on  to  be  ti-ied  on  the  amend- 
ed pleadings  at  the  spring  term,  1S94,  of 
the  said  court  bis  honor.  Judge  Fraser, 
presiding.  Upon  tbe  reading  of  the  amended 
complaint,  the  defendant  interposed  a  motion 
to  dismiss  the  complaint  on  the  ground  that 
the  order  of  Judge  Gary  had  not  been  com- 
plied with,  tbe  amendment  inserted  by  the 
plaintiff  being  conclusions  of  law,  and  that 
there  were  in  the  complaint  as  amended  no 
allegations  of  fact  to  the  effect  that  the  as- 
sets alleged  to  have  been  received  by  the 
defendant,  as  adnllnlstratrlx,  were  appli- 
cable to  the  payment  of  the  judgment  form- 
ing the  basis  of  tbe  plaintiff's  action,  and 
no  allegations  of  fact  to  the  effect  that  the 
defendant  had  wasted  and  misappropriated 
the  said  assets,  as  required  by  the  said 
orSer;  and  the  defendant  also  Interiwised  a 
motion  by  way  of  oral  demurrer  to  the  said 
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amended  complaint,  for  the  reason  that  It 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  His  honor.  Judge  Fraaer, 
reserving  his  opinion  at  the  time,  entered  an 
order  of  continuance,  and  thereafter  filed 
the  order  which  will  be  incorporated  In  the 
report  of  the  case. 

The  first  exception  to  the  order  of  Judge 
Fraser  is  as>folIow8:  "For  that  bis  honor, 
Judge  Fraser,  erred  In  refusing  to  grant  the 
motion  of  the  defendant  to  dismiss  the  com- 
plaint made  on  the  ground  tliat  the  order  of 
Judge  Gary  directing  the  said  complaint  to 
be  commenced  had  not  been  complied  with." 
It  cannot  be  sustained,  because  it  does  not 
appear  that  Judge  Fraser  made  any  ruling 
upon  the  question  raised  by  this  exception. 
In  the  case  of  Chamblee  v.  Tribble,  23  S.  C. 
70,  Chief  Justice  Simpson,  in  speaking  for 
the  court,  says:  "Inasmuch  as  the  circuit 
Judge  made  no  ruling  for  the  first  ques- 
tion,—1.  e.  the  constitutionality  of  the  act 
chartering  the  company,— -we  do  not  regard 
that  question  'as  before  us,'  as  we  can  only 
review  such  questions  of  law  as  may  be 
adjudged  and  determined  below.  In  the  ab- 
sence of  any  ruling  by  the  circuit  Judge,  no 
question  can  arise  In  this  cotirt"  This  case 
is  not  like  that  of  Aultman  v.  Utsey  (8.  C.) 
19  S.  B.  617,  where  the  exception  was  based 
on  the  ground  that  the  circuit  Judge  had 
failed  to  decide  one  of  the  defenses  set  up 
In  the  answer.  In  the  case  before  us  the 
exception  complains  of  error  on  the  part  of 
the  presiding  Judge  "in  refusing  to  grant 
the  motion  to  dismiss  the  complaint,"  etc., 
but  not  because  he  failed  to  decide  such 
motion.    This  exception  is  overruled. 

The  second  exception  to  the  order  of  Judge 
Fraser  is  as  follows:  (2)  "For  that  his  honor, 
Judge  Fraser,  erred  in  holding  that  the  Judg- 
ment quando  in  the  former  action  was  prima 
facie  an  adjudication  that  there  are,  or  were 
at  the  rendition  thereof,  no  debts  or  other 
obligations  of  which  the  administratrix  had 
notice  which  would  take  precedence  of  the 
plaintiff's  debt  in  administration  of  future 
assets,  and  that  on  the  coming  into  the  pos- 
session of  such  assets  they  are  prima  facie 
applicable  to  plaintiff's  Judgment,  and  remain 
so  until  the  contrary  is  pleaded  and  shown." 
Section  2046  of  the  Revised  Statutes  requires 
that  an  executor  or  administrator  shall  ad- 
vertise for  creditors  of  the  estate  to  present 
their  demands  duly  attested,  and  allows  the 
executor  or  administratrix  12  months  to  as- 
certain the  debts  due  from  the  deceased. 
When  this  defendant  filed  her  plea  of  plene 
admlnlstravit,  more  thaii  the  12  months  had 
elapsed  which  were  allowed  for  ascertaining 
the  debts  due  from  the  deceased,  and  she  is 
presumed  to  have  ascertained  this  Indebted- 
ness. The  defendant  filed  her  plea  of  plene 
admlnlstravit,  and,  as  required  by  law,  set 
forth  a  full  and  particular  account  of  her  ad- 
ministration of  the  estate  under  oath,  with  a 
certified  copy  of  the  Inventory  and  appraise- 


ment A  part  of  that  administration  was  the 
duty  enjoined  of  ascertaining  the  indebted- 
ness of  the  estate,  a  statement  of  which  Is 
properly  a  part  of  the  idea  of  plene  admln- 
lstravit. A  plea  of  plene  admlnlstravit  with- 
out this  full  and  particular  account  of  the 
administration  under  oath  is  Improper,  and 
may  be  stricken  out  on  motion.  Ford  t. 
Rouse,  supra.  The  reason  for  this  require- 
ment of  the  law  Is  thus  stated  in  Ford  v. 
Rouse:  "For,  If  that  plea  had  been  accom- 
panied by  defendant's  accounts,  the  plaintiff 
might  have  replied  the  payment  of  debts  out 
of  their  legal  order,  and  averred  that  hi* 
debt  was  entitled  to  prlwity  of  payment" 
A  Judgment  is  conclusive  between  the  par- 
ties to  it  not  only  as  to  those  matters  which 
were  actually  decided,  but  also  all  snch  as 
were  necessarily  involved  In  its  rendition. 
Trlmmier  v.  Thomson,  1»  S.  C.  254;  Mlchean 
V.  Caldwell,  1  Speer,  276.  The  question  as  to 
the  indebtedness  of  the  deceased  had  neces- 
sarily to  be  decided  by  the  court  in  renuer- 
Ing  judgment  quando  acciderint  in  so  far  as 
the  defendant  and  the  plaintiff  therein  were 
concerned.  It  must  be  remembered  that  this 
Is  not  a  contest  between  the  plaintiff  and 
other  creditors  attempting  to  assert  their 
rights.  The  Judgment  quando  acciderint  re- 
quired the  def aidant  to  pay  the  claim  as- 
signed to  this  plaintiff  out  of  any  assets  that 
might  come  Into  her  hands  to  be  administer- 
ed, other  than  such  as-  were  specified  in  her 
answer  therein,  and  that  the  plaintiff  should 
have  execution  therefor.  There  is  no  refer- 
ence in  the  Judgment  quando  acciderint  to  the 
claims  of  any  other  person  to  be  paid  out  of 
after-acquired  assets,  and  we  think  the  cir- 
cuit judge,  as  to  these  parties  plaintiff  and 
defendant,  was  right  In  the  principle  an- 
nounced by  him  as  stated  In  this  exception. 
This  exception  Is  overruled. 

The  third  exception  to  the  order  of  Judge 
Fraser  la  as  follows:  "For  that  his  honor. 
Judge  leaser,  erred  in  holding  upon  demur- 
rer that  the  amended  complaint  stated  a  cause 
of  action,  whereas  his  honor  should  have  dis- 
missed the  amended  complaint  on  the  ground 
that  there  were  no  allegations  of  fact  to  show 
that  the  assets  alleged  to  have  be&a.  received 
by  the  defendant  were  applicable  to  the 
plaintiff's  Judgment  and  that  the  said  de- 
fendant bad  wasted  and  misappropriated  the 
said  assets."  The  plaintiff  alleges.  In  par- 
agraph 8  of  the  amended  complaint  that  the 
defendant,  after  the  recovery  of  the  judg- 
ment quando  accident  received  assets  of  the 
estate,  "which  said  sum  is  applicable  to  the 
payment  of  the  Judgment  above  alleged,  all 
of  which  amount  said  defendant  has  Allied 
and  refused  to  apply  to  the  sold  judgment 
but  has  wasted  and  misappropriated."  In 
considering  the  aec<md  exception  to  Judge 
Fraser's  order  this  court  held  that  the  assets 
Just  mentioned  were  prima  facie  applicable 
to  plaintiff's  Judgment  We  think  that  the  al- 
legations of  the  complaint  that  the  defeud- 
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ant  has  failed  and  refused  to  apply  the  said 
assets  to  the  Judgment  qnando  acclderlnt, 
but  has  wasted  and  misappropriated  them, 
are  allegations  of  fact,  and  not  conclusions 
of  law.     This  exception  Is  overruled. 

The  case  next  came  on  for  trial  on  the  said 
amended  pleadings  befwe  his  honor.  Judge 
James  Aldrlch,  and  a  jury,  at  the  summer 
term,  1894,  of  the  said  court.  At  the  close  of 
the  plalntlfT's  testimony  the  defendant  moved 
for  a  nonsuit,  which  was  refused.  The 
{grounds  upon  which  the  motion  was  made, 
together  with  the  reason  assigned  by  the 
presiding  judge  In  refusing  It,  will  be  re- 
ported with  the  case.  The  defendant  then  of- 
fered testimony,  at  the  close  of  which  his 
honor  charged  the  jury.  The  jury  rendered 
a  verdict  for  the  plaintiff  for  $666.65,  upon 
which  judgment  was  entered.  The  plaintiff's 
exception  to  the  ruling  and  charge  of  his  hon- 
or. Judge  Aldrlch,  will  be  set  out  In  the  re- 
port of  the  case. 

The  first  exertion  (No.  4  In  the  "case")  is 
disposed  of  by  the  case  of  Mlckle  v.  Construc- 
tion Co.,  supra,  the  rubric  of  which  is  as  fol- 
lows: An  allegation  In  the  complaint  that 
plaintiff  is  a  duly  appointed  and  qualified 
administrator  of  a  deceased  Intestate  is  suffi- 
cient, where  no  exception  was  made  to  it 
other  than  by  oral  demurrer  at  the  trial. 
This  exertion  Is  overruled. 

The  second  exception  (No.  6)  is  disposed  of 
by  the  case  of  Hall  v.  Woodward,  30  8.  O. 
578,  9  S.  E.  684,  in  which  Chief  Justice  Mc- 
Iver  says:  "When  he  introduced  in  evidence 
the  original  answer,  admitting  these  facts, 
which,  we  think,  was  competent  evidence. 
Just  as  any  other  written  or  verbal  admission 
made  by  defendant,  he  made  out  a  prima 
fade  case,  which  threw  the  burden  of  proof 
upon  the  defendant  to  rebut  or  explain  such 
admission,  and  Judge  Witherspoon  very  prop- 
erly gave  the  plaintiff  the  ben^t  of  this 
view.  As  we  have  said,  this  original  answer 
was  competoit  evidence,  just  as  a  letter,  or 
any  other  writing,  signed  by  the  defendant, 
would  have  been;  but  it  was  not  conclu- 
sive of  the  fbct  tlherein  stated.  If  it  had 
remained  as  a  part  of  the  pleading,  then 
it  would  have  been  an  admission  of  record, 
and  conclusive.  But  when  it  was  'sponged 
ont^  as  a  part  of  the  pleading,— to  use  the 
expression  found  in  some  of  the  cases,— it  lost 
its  conclusive  character,  and  stood  like  anoth- 
er written  or  verbal  admission  which  the 
defendant  may  have  made,  open  to  explana- 
tion." This  exception  is  overruled,  as  is  also 
the  eleventh  exception  (No.  14),  which  raises 
the  same  question. 

Parts  a,  b,  and  c  of  the  third  exception  (No. 
6)  are  disposed  of  by  the  principles  announ- 
ced in  considering  the  second  exception  to 
Judge  Eraser's  order,  and  cannot  be  sustain- 
ed. Part  d  cannot  be  sustained.  The  an- 
swer was  not  a  pleading  in  the  case  in  which 
it  was  offered  In  evidence,  and  therefore  cre- 
ating a  conclusive  admission  of  the  matters 


therein  alleged,  but  was  introduced  just  as 
any  other  written  or  verbal  admission.  It 
was  for  the  Jury  to  say  what  parts  of  it  they 
believed.  If  Judge  Aldrlch  had  passed  upon 
the  facts  alleged  In  the  answer,  he  would 
have  invaded  the  province  of  the  Jury.  The 
thii-d  exception  (No.  6)  is  overruled. 

AH  the  other  exceptions  except  the  seventh 
(No.  10)  will  be  considered  togeth^.  In  7  Am.  & 
Eng.  Enc.  Law,  p.  88G,  It  is  said:  "Under  a 
plea  of  plene  admhilstravit,  in  answer  to  the 
proof  of  assets,  the  executor  or  adminlHtrator 
may  show  that  he  has  exhausted  the  assets 
In  dlschai-ging  debts  of  a  higher  rank  before 
suit  commenced."  Also  (Id.  p.  387):  "The 
executor  or  administrator  may  plead  a  retain- 
er for  the  expenses  of  the  funeral  or  probate 
charges,  or  to  reimburse  himself  for  iiay- 
ments  made  out  of  his  own  i>ocket  in  dis- 
charge of  debts  superior  to  the  plalntifTs  be- 
fore commencement  of  suit."  In  2  Williams, 
Ex'rs,  p.  1667,  It  is  said:  "Again,  an  execu- 
tor is  bound  to  plead  a  debt  of  a  higher  na- 
ture of  which  he  has  notice  in  bar  of  an  ac- 
tion brought  against  him  for  a  debt  of  an  in- 
ferior nature,  and  riens  ultra,  if  he  has  not 
assets  for  both,  otherwise  it  will  be  an  admis- 
sion of  assets  to  satisfy  both  debts."  See,  also, 
Id.  pp.  1670,  1671,  1682,  1683.  All  such  mat- 
ters are  part  of  the  administration  of  the  es- 
tate which  the  executor  or  adminlstratbr  is 
compelled  to  set  forth  in  "the  full  and  particu- 
lar account  of  the  administration  of  the  es- 
tate" In  his  plea  of  plene  admtnistravlt.  The 
defendant  having  had  the  opportunity,  as  well 
as  it  being  her  duty,  to  present  the  real  condi- 
tion of  the  administration  of  the  estate  In  the 
first  action,  we  will  now  consider  her  right 
to  a  second  opportunity  for  such  adjudication. 
The  rule  Is  so  clearly  stated  In  the  case  of 
Mlcheau  v.  Caldwell,  1  Speer,  276,  that  w« 
quote  somewhat  at  length  from  that  case.  The 
court  says:  "In  the  case  of  Earle  v.  Hinton,  2 
Strange,  732,  Chief  Justice  Eyre  said:  'It  is 
a  settied  rule  in  law  that,  if  a  defendant  has 
a  matter  proper  for  his  defense,  and  he  neg- 
lects to  plead  It  in  bar  to  the  action  at  the 
time  he  may,  he  shall  never  take  advantage 
of  It  after.'  And  Justice  Bntier  expressed 
himself  in  nearly  the  same  words  in  the  veiy 
strong  case  on  this  subject  of  Erving  v.  Peters, 
3  Term  R.  685,  where  the  change  in  the  conse- 
quences of  a  Judgment  which  result  from  the 
statute  of  Anne  allowing  double  pleas  has 
been  pointed  out  by  Justice  Orose.  So  uni- 
versal is  the  rule  mentioned  above,  that  It  ia 
constantly  acted  on,  even  by  the  court  of 
equity,  as  may  be  seen  by  the  case  of  Max- 
well V.  Connor,  1  HIU,  Eq.  22,  where  Chan- 
cellor J.  Johnston,  In  reference  to  what  he 
acknowledged  to  be  a  hard  case,  uses  the  fol- 
lowing strong  language:  'If  a  defendant  has 
been  before  a  competent  tribunal,  which  has 
proceeded  to  Judgment,  that  decision,  until 
reversed.  Is  conclusive  upon  him  in  every  tri- 
bunal having  concurrent  or  other  JurlsdicUon. 
It  is  conclusive  upon  him  as  to  every  matter 
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«f  defense,  not  only  presented,  but  wblcb 
conld  have  been  presented,  by  blm;  and  It  Is 
'Couclusire  upon  blm  altbougb  tbe  Judgment 
<>e  erroneous.  If  be  acquiesces  in  it,  aifd  does 
oot  proceed  to  reverse  it.  It  is  conclusive  on 
bias,  because  a  party,  whenever  be  Is  brougbt 
into  a  court,  is  bound  to  full  diligence,  wblcb 
if  be  uses,  be  will  obtain  his  light;  if  be  neg- 
lects, either  in  putting  In  proper  pleas,  or  in- 
troducing all  &ia  evidence  to  support  them,  he 
lias  no  one  to  blame  but  himself;  nor  will  hia 
•neglect  In  one  court  be  allowed  to  give  bim  a 
right  to  a  second  trial,  either  in  that  court  or 
anothei".  If  the  tribunal  before  wblcb  be  ap- 
pears commits  errora  in  deciding,  bis  appeal  is 
not  to  a  court  of  merely  concurrent  Jurisdic- 
tion, but  to  that  tribunal  wliicb  is  by  tbe  con- 
fititution  provided  exclusively  and  expressly 
for  tbe  correction  of  errors;  and  if  he  neglects 
to  prosecute  an  appeal  be  must  bear  tbe  CLnaa- 
quences.  •  •  •'  To  decixle,  then,  whether 
this  administratrix  can  now  plead  that  siie 
had  no  assets  when  tbe  former  recovery  was 
had  against  ber,  It  Is  sufficient  to  ask,  could 
the  want  of  assets  have  been  thea  pleaded? 
and  could  the  Judgment,  de  bonis,  etc.,  et 
si  non,  etc.,  have  been  rendered  against  b*r  U 
tbe  want  of  assets  bad  been  made  then  to  ap- 
pear? Tbe  plea  of  plene  admbiistravit  would, 
in  tbe  former  action,  liave  been  a  good  de- 
fense, and,  if  true,  tbe  Judgment  against  ber 
could  at  most  have  been  only  for  assets  quan- 
do  aceiderint  Her  neglect  to  enter  tbe  plea 
was  an  admission  of  assets,  which  she  can- 
not now  retract,  without  contradicting  tbe 
Judgment.  •  •  •  Pleading  one  only  of  twd 
pleas  necessary  to  a  full  defense,  more  espe* 
dally  of  two  admissible  pleas;  pleading  that 
wblcb  is  untrue  and  neglecting  tbe  other, 
said  to  be  true,— is  at  least  default  pro  tanto; 
and  upon  tbe  universal  niie  before  mentioned 
is,  after  Judgment,  an  acknowledgment  that 
what  was  omitted  would  not  have  availed." 
See,  also,  Trimmier  v.  Thomson,  19  S.  C. 
247,  and  tbe  cases  therein  cited.  To  tbe 
allegation  of  tbe  answer  that  there  are  other 
claims  against  tbe  estate  of  equal  i^ank  with 
ttiat  of  tbe  plaintiff  It  is  only  necessary  to 
refer  to  tbe  case  of  Huger  v.  Dawson,  3  Rich. 
Law,  328,  to  show  that  such  question  cannot 
be  considered  in  an  action  at  law.  In  that 
case  tbe  court  says:  "The  plaintiff  has  ob- 
tained Judgment  against  the  defendants  for 
a  bond  debt  of  tbeir  testator,  and  the  amount 
has  been  levied  on  bis  estate  and  Is  In  the 
court.  But  tbe  state  l>ank  comes,  and  al- 
leges tliat  it  is  also  a  bond  creditor,  and 
entitled  to  be  paid  pari  passu  with  the  plain- 
tiff. Now,  there  Is  no  proceeding  by  which 
tbe  plaintiff  can  put  in  issue  at  law  the  fac- 
tum of  the  bond  to  tbe  state  or  the  quantum 
of  assets.  Tbe  executors  alone  are  capable 
of  making  up  their  issues  with  tbe  bank.  It 
follows,  then,  that  tbe  plaintiff  Is  entitled  to 
be  paid  out  of  tbe  fund  In  court  In  exclusion 
-of  tbe  bond  debt  claimed  to  be  due  by  the 
bank,  and  for  the  same  reason  tbe  bank  is 
entitled  to  be  paid  its  prior  Judgment  in  pref- 


erence to  tbe  plaintiff."    Xbese  exceptions  are 

oven-uled. 
The  sevKitb  exce$»tion  (Na  10)  is  overruled 

for  tbe  reasons  therein  stated  by  tbe  presidiug 

Judge,  which  are  satisfactory  to  tills  court- 
It  is  tbe  Judgment  of  this  court  that  tbe 

Judgment  of  tbe  circuit  coiut  be  aflirmed. 


ASHLET  et  al.  v.  HOLMAN  et  al. 

HOLMAN  et  al.  v.  ASHLEY  et  al. 

(Supreme  Court  of  South  Carolina.    April  16, 

1896.) 

COMMITTEB  or  LUITATiO  —  ALLOWAITOfl     rOR     Rx- 

PBH8BS  or  SviT— Board  asd  Cabs  or  Lckatio 
— CoMPExsATioa— SsT-Orr  roa  Ssrvicss. 

1.  On  an  issue  aa  to  tbe  right  of  L.  to  a 
payment  of  $140  per  year  for  the  care  and  board 
of  a  lunatic  for  eight  years,  durini:  which  one 
.T.  was  the  lunatic's  committee,  it  appeared 
that  the  father  of  the  lunatic  (the  original  com- 
mittee) obtained  a  decree  for  a  yearly  allowance 
of  that  amount,  and  that  the  condition  of  the 
lunatic  during  the  eight  years  for  which  Ij. 
claimed  was  the  same  as  when  such  allowanoe 
was  made,  and  that  in  an  action  broockt  by  J., 
as  committee,  against  the  executors  of  the  lu- 
natic's father  to  recover  for  services  alleged  to 
have  been  rendered  to  the  father  by  the  lunatic, 
L.  testified  that  the  lunatic's  labor  w«8  worth 
to  the  person  having  him  in  charge  the  amount 
of  his  support;  but  this  testimony  of  L.  was 
qualified  by  a  statement  that  he  himself  made  no 
arrangement  with  the  committee  for  tbe  Inua- 
tic's  support,  and  at  the  time  of  giving  such  tes- 
timony L.  was  greatly  under  the  influence  of 
J.  In  this  action  by  J.  the  supreme  court  de- 
cided that  the  plaintifTs  estate  was  not  liable  for 
the  services  of  the  lunatic.  BM,  that  L.  was 
entitled  to  the  allowance  claimed  for  tbe  period 
of  eight  years. 

2.  The  committee  of  a  lunatic,  as  occupy- 
ing a  fiduciary  relation,  cannot  trench  upon 
the  corpus  of  the  Itmatic's  estate  for  the  bringing 
of  a  suit,  unless  he  first  obtains  leave  of  court. 
or  unless  he  shows  that  there  was  great  neces- 
sity for  bringing  the  suit,  or  advantage  to  accrue 
to  his  beneficiary  from  bringing  it. 

8.  A  trustee  wbo,  in  a  settlement  out  of 
court,  allows  illegal  cradits  upon  the  account  of 
his  predecessor,  will  be  liable  to  the  cestui  que 
trust  for  the  amount  so  allowed. 

Appeal  from  common  pleas  circuit  court  of 
Barnwell  county;  D.  A.  Townsend,  Judge. 

Action  by  Ii.  A.  Ashley,  in  his  own  right, 
and  as  committee  of  a  lunatic  OJ^'IIIiam  Ash- 
ley, tbe  younger),  against  W.  A.  Holman  and 
W.  A.  Bailey,  personally  and  as  executors  of 
William  Ashley,  and  others,  to  recover  from 
the  estate  of  defendants'  testator  an  amount 
due  under  bis  will  for  tbe  support  of  tbe 
lunatic.  Action  by  W.  A.  Holman  and  W.  A. 
Bailey,  personally  and  as  executors,  and  by 
V.  V.  Holman,  against  L.  A.  Ashley,  as  com- 
mittee of  William  Ashley,  tbe  younger  (a 
lunatic),  and  W.  Gilmore  Simms,  administra- 
tor, for  an  accounting.  Tbe  two  actions  were 
heard  together,  and  a  decree  for  plaintiff  en- 
tered In  tbe  first  action,  and  the  second  ac- 
tion dismissed.  From  tbe  decree  in  tbe  first 
action,  defendant  executors  and  others  ap- 
peal, and  from  tbe  decree  in  tbe  second  all 
tbe  plaintiffs  appeal.    Judgment  hi  the  first 
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action  modified.  Judgment  In  second  action 
afSrmed. 

The  decreft  of  Xownsend,  J.,  sitting  as 
cbanceUor,  traa  as  follows: 

"These  two  cases  were  heard  together  by 
me  at  the  July  term  of  cburt,  1884,  at  Bam- 
well.  The  action  first  above  stated  (Ashley 
V.  The  Executors)  was  brought  In  the  name 
of  the  lunatic,  William  Ashley,  the  younger, 
against  the  executors  of  the  will  of  William 
Ashley,  the  elder,  to  require  them  to  assess 
the  real  estate  of  the  testator  for  the  sup- 
port and  maintenance  of  the  said  lunatic, 
under  the  tenth  clause  of  the  said  will, 
which  Is  as  follows:  'I  consider  that  my 
afflicted  son,  William  Ashley,  is  sufficiently 
provided  for  In  the  estate  he  derived  from 
his  grandfather  Joslah  Stallings,  and  there- 
fore nuike  no  provision  for  him  in  my  will; 
but  should  the  estate  derived  from  his 
grandfather  in  any  way  fall  him,  or  should 
he,  from  any  other  cause,  lack  a  proper  sup- 
port and  maintenance,  I  direct  my  execu- 
tors, by  a  fair  and  equal  assessment  upon 
the  property  given  to  my  chlldi-en  and 
grandchildren  by  this  will,  to  raise  a  sum 
sufficient  for  a  decent  support  for  my  son 
WUUam.'  The  defendants  answer,  and  al- 
lege that  what  wus  known  as  the  'Stallings 
Fund'  has  not  failed  the  lunatic,  and  they 
call  upon  Ii.  A.  Ashley,  as  committee  of  said 
lunatic,  for  an  accounting  as  to  said  fund. 
The  second  of  the  above-stated  cases  (The 
Executors  t.  Ashley)  was  commenced  after 
the  first  one  against  L.  A.  Ashley,  as  com- 
mittee, and  W.  Gllmore  Slmms,  Esq.,  as  ad- 
ministrator de  bonis  non  of  Joseph  Ashley, 
deceased,  for  an  accounting  concerning  tlie 
management  and  disposition  of  the  said 
Stallings  fund,  and  for  other  relief.  The 
above  defendants  answer,  and  say  that  the 
fund  has  been  properly  and  legally  expend- 
ed, and  the  infant  defendants  submit  their 
rigbts  to  the  court  for  protection.  The  mas- 
ter took  the  testimony,  and  reported  it  to 
the  court,  and  both  cases  were  heard  by 
Judge  Izlar,  who  sustained  a  demurrer  to 
the  complaint  In  Executors  v.  Ashley,  which, 
however,  was  finally  reversed;  and  In  Ash- 
ley V.  ESxecutors  he  construed  the  said  tenth 
clause  of  said  will,  and  expressed  the  opin- 
ion that  the  allowance  for  the  lunatic  should 
be  Increased,  but  declined  to  finally  decide 
the  case,  and  referred  it  to  the  master  to 
take  and  note  the  account  of  L.  A.  Ashley, 
an  committee  of  said  lunatic,  from  the  time 
be  assumed  said  trust  to  the  present  time. 
The  master  took  further  testimony,  and  has 
reported  it  to  this  court,  and  now  these 
cases  are  before  me.  Three  Important  ques- 
tious  arise:  First,  has  the  Stallings  fund 
been  properly  accounted  for?  second,  what 
additional  compensation  is  necessary  for  a 
decent  support  and  maintenance  of  said 
lunatic?  and,  third,  from  what  source  is 
oaid  allowance  to  be  derived? 

"As  to  the  Stallings  fund.  Exhibit  D  (also 
v.2ls.E.no.lO— 40 


called  'Exhibit  11  and  12')  contains  a  state- 
ment of  the  receipts  and  expenditures  of 
said  fund  while  in  the  hands  of  Joseph  Ash- 
ley, and  Is  brought  down  to  the  date  of  the 
death  of  Joseph  Ashley,  and  Includes  a  set- 
tlement between  the  administrator  of  Joseph 
Ashley  (W.  E.  Ashley)  and  L.  A.  Ashley, 
who  was  appointed  committee  of  said  luna- 
tic, to  succeed  Joseph  Ashley.  That  state- 
ment is  made  from  the  returns  of  Joseph 
Ashley,  with  debits  and  credits  for  inter- 
est and  commissions  added,  as  directed  by 
law,  and  shows  the  correct  status  of  the 
Stallings  fund,  unless  it  contains  Items 
which  it  ought  not  to  contain.  Baker  v. 
lAfitte,  4  Rich.  Eq.  392.  The  executors  con- 
tend that  the  $300  paid  as  attorney's  fee  to 
J.  J.  Maher  (who  was  plaintiff's  attorney  In 
an  action  brought  by  Joseph  Ashley,  as  com- 
mittee, against  his  father's  estate,  for  the 
alleged  benefit  of  the  lunatic),  $100  paid  for 
supreme  court  expenses,  and  $142.25  paid 
to  Molalr  for  board  of  witnesses,  all  of 
wblcb  are  contained  In  said  statement,  are 
not  proper  charges  against  the  lunatic's  es- 
tate, or  the  Stallings  fund,  liut  should  have 
been  paid  by  Joseph  Asliley  from  bis  own 
funds  or  estate,  or  by  his  administrator;  and 
their  reason  for  this  position  is  that  the 
said  action  which  Joseph  Ashley,  as  commit- 
tee, brought  against  the  executors  of  Wil- 
liam Ashley,  the  elder,  was  brought,  to  use 
their  language,  'out  of  malice  and  ill  will 
towards  his  father  and  his  estate,  and  to 
promote  his  own  selfish  ends.'  I  have  rend 
all  the  testimony  in  said  action,  and  all  the 
proceedings  therein  in  the  different  courts, 
and  also  the  testimony  given  in  the  two 
cases  now  before  me  in  relation  to  said  ac- 
tion, and  to  the  declarations  of  Joseph  Ash- 
ley, and  have  carefully  considered  the  same, 
and  all  the  circumstances  connected  there- 
with; and  I  am  satisfied  tliat  said  suit  was 
not  only  not  malicious,  but  that  there  was, 
to  any  reasonable,  mind,  probable  cause 
therefor.  It  is  true  that  Joseph  Ashley,  In 
the  fullness  of  his  feelings,  said  some  things 
that  would  tend  to  lead  to  a  different  con- 
clusion; but  I  have  been  impressed  far  less 
by  what  he  said  than  by  the  facts  proved 
In  the  case,  and  by  all  the  other  real  cir- 
cumstances connected  with  it.  Caldwell  v. 
Bennett,  22  S.  C.  2,  and  cases  cited;  Hogg 
V.  Plnckney,  16  S.  C.  387.  I  conclude,  there- 
fore, that  the  items  above  mentioned  as  ob- 
jected to  by  the  executors  are  proper  cliar- 
ges  against  the  estate  of  the  lunatic,  and 
the  statement,  to  wit.  Exhibit  D  (also  called 
'Exhibit  11  and  12'),  shows  the  correct  status 
of  the  Stallings  fund  up  to  that  time,  and, 
further,  that  the  plaintiffs  in  Executors  v. 
Ashley  are  barred,  as  to  said  items,  by  the 
statute  of  limitations.  Suber  v.  Chandler, 
18  S.  C.  532.  That  statement  shows  a  bal- 
ance of  $2,183.61  due  by  the  estate  of  Joseph 
Ashley,  deceased,  to  L.  A.  Ashley,  commit- 
tee;  and  I  find  that  W.  E.  Ashley,  as  ad- 
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ministrator  of  Joseph  Ashley,  paid  tbis  last- 
named  sum  to  L.  A.  Ashley,  as  committee, 
on  the  25th  April,  1887.  What  I  hare  said, 
except  as  to  the  statute  of  limitations,  ap- 
plies to  the  $724.65  paid  by  L.  A.  Ashley, 
as  committee,  from  the  $2,183.61  received 
from  the  estate  of  Joseph  Ashley,  deceased. 
There  Is  also  another  reason  why  L.  A.  Ash- 
ley should  pay  this  amount  or  this  claim. 
It, was  the  costs  in  the  same  action  by 
Joseph  Ashley  against  Wm.  Ashley's  estate, 
and,  as  the  court  had  not  ordered  Joseph 
Ashley  to  pay  it,  L.  A.  Ashley,  as  commit- 
tee, was  legally  bound  to  pay  it;  and  he 
acted  discreetly  in  paying  without  waiting 
for  an  execution,  and  probably  supplemen- 
tary proceedings,  and  a  still  greater  expense. 
Clark  V.  Wright,  26  S.  C.  196,  1  S.  E.  814. 
This  item  of  $724.65  appears  In  the  annual 
returns  of  L.  A.  Ashley  as  committee.  The 
next  most  Important  item  In  said  returns  is 
$1,120  paid  by  L.  A.  Ashley,  as  committee, 
to  himself,  for  the  support  and  maintenance 
of  said  lunatic  during  eight  years,  in  the 
lifetime  of  Joseph  Ashley,  and  while  Joseph 
Ashley  was  committee  of  said  lunatic.  This 
is  objected  to  mainly  on  the  ground  that 
said  services  were  rendered  gratuitously, 
and  the  testimony  of  L.  A.  Ashley  in  said 
suit  already  mentioned  Is  relied  on  to  sup- 
port this  position.  L.  A.  Ashley  swears  also 
in  this  case,  and  explains  what  he  meant 
by  what  he  swore  on  the  former  occasion, 
and  swears  that  he  always  expected  to  get 
luiy  for  said  services.  I  find,  too,  that  In 
his  first  annual  return  as  committee  he 
brought  that  item  to  the  attention  of  the 
probate  court,  and  that  the  court  allowed  It 
There  can  be  no  further  question,  then, 
about  the  legality  of  that  payment;  but, 
aside  from  the  order  and  authority  of  the 
probate  court,  I  am  convinced  that  it  was  a 
proper  and  legal  charge  against  the  estate 
of  the  lunatic.  The  balance  of  the  Stalllugs 
fund  was  properly  expended  In  the  support 
and  maintenance  of  the  lunatic,  and  I  find 
that,  for  three  years  immediately  preced- 
ing the  commencement  of  this  action,  £>.  A. 
Ashley  supported  and  maintained  this  luna- 
tic, in  a  diseased  and  almost  helpless  con- 
dition, without  any  funds,  notwithstanding 
proper  demands  were  made  upon  the  execu- 
tors therefor.  I  conclude,  therefore,  that  the 
Stalllngs  fund  has  been  properly  accounted 
for,  that  It  was  exhausted  some  years  ago, 
and  that  the  present  committee  Is  entitled 
to  compensation  for  supporting  and  main- 
taining the  lunatic  for  the  last  three  years 
Immetllately  preceding  the  commencement 
of  this  action,  at  an  increased  rate  over 
what  was  previously  ordered  by  the  probate 
court,  and  also  from  the  commencement  of 
this  action  until  the  present  time.  The  next 
question  Is,  how  much  shall  this  allowance 
be?  L.  A.  Ashley,  In  his  testimony,  fixes 
it  at  $12  for  his  board,  and  $8  for  servant 
hire,  but  falls  to  say  what  the  servant's 


board  would  cost,  and  what  would  be  due 
himself  and  wife  for  their  nightly  visits  to 
his  room  to  wash  and  dress  him,  and  to  ren- 
der him  proper  services.  Dr.  Hunter,  who, 
I  assume,  is  disinterested,  testified  that  be 
thought  it  worth  from  $40  to  $50  per  month, 
and,  from  all  the  testimony,  I  conclude  that 
$40  per  month,  and  $35  per  annum  for 
clothes,  would  be  a  i-easonable  allowance 
for  those  years  immediately  preceding  tbe 
commencement  of  this  action,  to  wit,  22d 
June,  1SD2,  and  the  same,  in  proportion, 
from  the  commencement  of  this  action  to 
the  present  time,— 2Sth  August,  1894. 

"It  is  therefore  ordered,  adjudged,  and  de 
creed  that  W.  A.  Holman  and  W.  A.  Bailey. 
as  executors  of  tbe  will  of  William  Ashley, 
tbe  elder,  deceased,  forthwith  assess  tbe  lands 
mentioned  in  the  tenth  clause  of  said  will  a 
sum  suiSclent  to  pay  $1,645  for  tbe  support 
and  maintenance  of  the  lunatic  William 
Ashley,  the  younger,  for  the  three  years  im- 
mediately preceding  the  22d  June,  1892  (this 
Is  to  Include  clothing),  and  $1^154.31  for  tbe 
support  and  maintenance  (Including  clothing) 
of  said  lunatic  from  tbe  22d  day  of  June,  1892. 
to  the  28th  August,  1894,  and  that  they  collect 
tbe  same,  and  pay  It  to  L.  A.  Ashley  or  bis 
attorney  within  thirty  days  from  the  fliiu;; 
of  this  decree.  And  if  tbe  said  executors  fail. 
In  any  particular,  to  do  as  hereinbefore  direct- 
ed, the  master  for  Barnwell  county  is  hereby 
ordered  and  directed  to  make  said  assessment 
immediately  after  the  expb«tlon  of  the  thirty 
days,  and,  after  legal  notice,  sell  tbe  lands,  or 
so  much  thereof  as  may  be  necessary  to  raise 
the  amounts  hereinbefore  directed  to  be 
raised,  clear  of  all  expenses  and  commissions, 
for  cash,  and,  after  paying  all  expenses  and 
commissions,  pay  tbe  same  to  L.  A.  Asbley. 
as  committee,  or  bis  attorneys.  I  find  tbat 
no  funds  or  other  assets  of  the  estate  of 
Joseph  Asbley  have  gone  Into  the  hands  of 
W.  Gllmore  Simms,  as  administrator  de  bonis 
non  of  said  estate.  It  is  further  ordered  tbat 
the  complaint  in  the  case  of  W.  A.  Holman 
and  W.  A.  Bailey,  as  executors,  et  al.,  against 
Carrie  J.  Asbley  et  al.,  be  dismissed,  and  that 
tbe  plaintifTs  pay  the  costs  of  said  action.  It 
Is  further  ordered  that  tbe  case  of  Wm.  AbIi- 
ley,  the  younger,  by  his  committee,  against 
W.  A.  Holman  and  W.  A.  Bailey,  as  executors, 
et  al..  be  retained  on  the  calendar,  to  facili- 
tate future  assessments.  If  such  be  found  nec- 
essary. It  is  further  ordered  that  this  decree 
be  filed  forthwith,  and  a  copy  tbereof  he 
served  upon  W.  A.  Holman  and  W.  A.  Bailey 
without  delay.  It  is  further  ordered  that  Wil- 
liam Ashley,  tbe  younger,  by  bis  committee, 
have  leave  to  apply  at  chambers  for  any  oi^ 
der  necessary  to  carry  out  this  decree. 

"D.  A.  Towneend,  Presiding  Judge. 

"August  22,  1894." 

The  defendants  W.  A.  Holman  and  W.  A. 
Bailey  (as  executors  of  William  Asbley.  tbe 
elder,  and  In  theta-  own  right).  Victoria  Hol- 
man, Hattle  Patterson,  Robert  Holman,  Mag- 
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ffle  Walker,  Edward  Holman,  Henrietta  K. 
Wood,  Mamie  Ashley,  Irene  Asbley,  Ashley 
BaUey,  Samuel  J.  Bailey,  Jennie  Miller,  and 
Lula  WUliama,  In  the  first  of  the  above- 
entitled  actions,  gave  due  and  legal  notice  of 
appeal  from  said  Judgment  and  decree  to  the 
supreme  court,  and  asked  the  rerersal  of  said 
Judgment  and  decree  upon  the  following 
grounds  and  exceptions:  "(1)  That  bis  honor 
erred  in  ordering  an  assessment  to  be  made 
by  the  executors  of  William  Ashley  upon  the 
lands  mentioned  In  the  tenth  clause  of  the 
will  tor  the  supiMrt  of  the  lunatic,  William 
Ashley,  until  the  StalUngs  fund  had  been 
properly  accounted  for;  such  order  being  In- 
cousistent  with  the  decree  of  Judge  Izlar, 
made  In  said  cause  on  the day  of  Sep- 
tember, 1888,  whaeln  he  refused  to  order 
an  assessment,  upon  tiie  ground  that  the  said 
Li.  a.  Ashley  had  not  made  a  proper  account- 
ing of  the  StallingB  fund,  the  showing  before 
.Tudge  Townsend  being  in  all  respects  the 
Mtme  aa  that  before  Judge  Izlar.  (2)  That 
bis  honor  erred  in  finding  as  matter  of  tact 
that  the  prosecution  by  Joseph  Ashley  of  the 
action  brought  by  him,  as  committee,  against 
the  executors  of  the  will  of  Wm.  Ashley,  the 
elder,  was  not  malicious,  and  that  there  was 
probable  cause  therefor,  whereas  his  honor 
should  have  found  from  the  testimony  that 
the  prosecution  of  said  action  was  malicious, 
without  probable  cause,  and  should  have  con- 
cluded, as  matter  of  law.  that  the  costs  and 
expoises  of  said  action  were  not  proper  char- 
;;es  against  the  estate  of  the  lunatic,  Wm. 
Ashley.  (3)  That  his' honor  erred  In  holding, 
as  matter  of  law,  that  It  was  the  duty  of  L. 
A.  Ashley,  committee,  to  pay  the  costs  in 
said  action  brought  by  Joseph  Ashley,  as  com- 
mittee, against  the  execntcvs  of  Wm.  Ashley, 
out  of  the  estate  of  his  ward,  and  In  holding 
the  payment  of  said  costs  to  be  a  proper  dis- 
bursement on  behalf  of  said  estate.  (4)  That 
his  honor  erred  In  allowing  L.  A.  Ashley  the 
sum  of  $1,120  for  the  support  of  the  lunatic 
for  the  nine  years  prerlons  to  his  appointment 
am  committee,  for  during  this  time  he  -  had 
affirmed  upon  oath  that  no  charge  was  made, 
and  It  appeared  from  the  great  preponderance 
of  the  eyldence  that  said  support  y/aa  furnished 
the  lunatic  during  those  years  partly  as  a 
^rratulty,  and  partly  for  services  performed. 
(5)  That  his  honor  erred  In  holding  that  the 
defendants  herein  were  bound  by  the  order 
of  the  probate  court  allowing  the  charge  in 
his  first  annual  return  by  the  said  L.  A.  Ash- 
ley, as  cvcmnlttee,  of  $1,120  for  the  support 
of  bis  ward  for  nine  yeans  preceding  his  ap- 
pointment as  committee,  whereas  his  honor 
should  have  held  that  these  defendants,  the 
cbUd  and  grandchildren  of  Wm.  Ashley,  the 
elder,  were  quasi  sureties  for  the  support  of 
tbe  lunatic,  and,  not  being  parties  to  the  pro- 
ceedings In  the  probate  court,  could  assert 
tbeir  rights  In  this  action,  and  have  the  Stall- 
Ingrs  fund  legally  administered,  to  the  end  that 
they  might  be  saved  harmless.  (6)  That  his 
honor  erred  In  not  finding  and  holding  that 


L.  A.  Ashley  committed  a  fraud  on  the  rights 
of  these  defendants  and  on  the  judge  of  pro- 
bate, In  asking  for  $1,120  for  the  nine  years' 
support  of  the  lunatic  previous  to  his  appoint- 
ment aa .  committee,  when  he  had,  on  oath, 
stated  that  he  made  no  such  charge,  and  that 
he  was  estopped  by  his  conduct  and  declara- 
tions during  said  nine  years  to  make  said 
charge  of  $1,120.  (7)  That  his  honor  erred  In 
holding  that  L.  A.  Ashley  had  the  right,  as 
committee,  to  exhaust  the  estate  of  his  ward 
In  the  payment  of  said  charge  of  $1,120  for ' 
support,  etc.,  and  of  the  costs  In  the  case  of 
Jos.  Ashley,  Committee,  v.  Executors  of  Wil- 
liam Ashley,  without  obtaining  an  order  of 
court  permitting  him  to  do  sa  (8)  That  bis 
honor  erred  in  allowing  the  committee,  L.  A. 
Ashley,  compensation  for  the  support  of  the 
limatic,  Wm.  Ashley,  In  excess  of  the  sum  of 
$140  per  annum,  as  this  amount  had  been  fixed 
by  the  probate  court,  at  the  solicitation  of  said 
committee,  upon  a  similar  state  of  facts.  (0) 
That  his  honor  erred  in  allowing  L.  A.  Ashley 
$480  for  the  maintenance  of  the  lunatic  during 
the  years  18S9  and  1890,  as  for  these  years  he 
made  returns  to  the  probate  court  In  which  he 
charged  his  ward  with  $140  per  annum  for 
his  support.  (10)  That  his  honor  wred  In  fix- 
ing the  compensation  to  committee  for  care 
and  support  of  the  lunatic  at  forty  dollars  per 
month,  or  $480  per  year;  the  same  being  con- 
trary to  the  preponderance  of  evidence  In  the 
case,  and  unreasonable.  (11)  That  his  honor 
erred  In  allowing  L.  A.  Ashley,  committee, 
the  sum  of  $1,64S  for  the  support  and  main- 
tenance of  the  ward  previous  to  the  com- 
mencement of  this  action,  and  previous  to  the 
demand  upon  the  executors  herein  to  make  an 
assessment  upon  the  children  and  grandchil- 
dren of  Wm.  Ashley,  the  elder,  and  In  order- 
ing an  assessment  to  raise  said  amount  (12) 
That  his  honor  erred  In  ord»Ing,  adjudging, 
and  decreeing  the  sale  of  lands  herein:  (a) 
Because  no  real  estate  or  lands  are  describml 
In  the  pleadings;  (b)  because  It  does  not  ap- 
pear that  the  personal  property  left  WlUlam 
Ashley,  the  elder,  has  been  exhausted;  (c) 
because  the  tenth  clause  of  the  will  of  Wm. 
Ashley,  the  elder,  does  not  authorlae  or  con- 
template the  sale  of  the  real  eslate  devised  In 
said  win." 

The  plaintISs  In  the  second  above-mention- 
ed action,  W.  A.  Holman  et  al.  v.  (3arrie  J. 
Ashley  At  si.,  also  gave  due  and  legal  notice 
of  appeal  to  the  supreme  court  from  said  Judg- 
ment and  decree,  and  will  ask  the  reversal 
thereof  upon  the  following  groimds  and  excep- 
tions: "(13)  That  his  honor  erred  In  finding, 
as  matter  of  fact,  that  the  prosecution  by  Jo- 
seph Ashley  of  the  action  brought  by  him,  as 
committee,  against  the  executors  of  the  will 
of  William  Ashley,  the  elder,  was  not  mall- 
clous  and  that  there  was  probable  cause  there- 
for, whereas  hie  honor  should  have  found 
from  the  testimony  that  the  prosecution  of 
said  action  was  malicious,  without  probable 
cause,  and  should  have  concluded,  as  matter 
of  law,  that  the  costs  and  expenses  of  said  acv- 
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tlun  were  not  proper  charges  against  the  estate 
of  the  lunatic,  Wm.  Ashley.  (14)  That  fals 
honor  erred  In  finding  and  holding  that  Exhib- 
it D  shows  a  correct  status  of  the  Stallings 
fund  up  to  the  appointment  of  L.  A.  Ashley  as 
committee,  in  that  (a)  said  statement  in- 
cludes charges  for  counsel  fees  and  expenses 
incurred  by  Joseph  Ashley,  committee,  in  the 
malicious  prosecutlcm  of  said  action  of  Jos. 
Ai^ley,  committee,  against  W.  A.  Holman  et 
al.,  executors,  etc.;  (b)  said  statement  in- 
cludes a  charge  for  commissions  to  Joseph 
Ashley,  as  committee,  which  were  not  made 
by  the  committee  during  his  lifetime,  nor 
embraced  in  his  annual  returns  as  such  com- 
mittee, the  preponderance  of  eyidence  show- 
ing that  it  was  not  the  intention  of  the  com- 
mittee to  charge  said  commissions.  (15)  That 
bis  honor  erred  in  Ixildlng  that  the  plaintiffs 
were  barred,  as  to  contesting  the  yalidity  of 
said  statement.  Exhibit  D,  and  the  items 
therein  charged,  by  the  statute  of  limita- 
tions." 

The  decree  of  Izlar,  J.,  sitting  as  chancel- 
lor, rendered  on  the  previous  trial,  and  re- 
ferred to  in  the  opinion,  was  as  follows: 

"The  above-entitled  action  was,  by  con- 
sent, heard  by  me,  the  Judge  of  the  Second 
circuit  being  disqualified  on  account  of  his 
relationship  to  some  of  the  parties.  The  ac- 
tion Is  brought  to  have  the  court  ascertain 
what  would  be  a  reasonable  compensation, 
allowance,  or  charge  per  annum  for  the  de- 
cent support  of  the  lunatic,  William  Ashley, 
the  yoimger,  and  to  require  the  same  for  the 
last  three  years  and  for  the  future  years  of 
his  life  to  be  charged  and  assessed  against 
the  property  of  the  plaintiff,  L.  A.  Ashley, 
and  the  defendants,  under  the  will  of  the 
testator,  Wililam  Ashley,  the  elder,  and  to 
compel  payment  of  the  same,  under  the  di- 
rection of  the  court,  and  through  its  order 
and  process,  and  in  such  way  and  manner 
as  the  court  may  direct.  The  complaint  al- 
leges: That  William  Ashley,  the  younger, 
is  now  a  man  of  mature  years,  was  many 
years  ago  adjudged  a  lunatic  by  the  probate 
court  of  Barnwell  county,  and  that  his 
father,  William  Ashley,  the  elder,  was  duly 
appointed  his  committee,  and  that  the  plain- 
tiff, L.  A.  Ashley,  was  on  the  14th  day  of 
April,  1887,  duly  appointed  by  the  probate 
court  of  said  county  the  committee  of  said 
lunatic.  In  the  place  and  stead  of  Joseph 
Ashley,  who  had  been  appointed  as  succes- 
sor to  Wililam  Ashley,  the  elder,  and  that 
said  Ii.  A.  Ashley  has  entered  upon  the  du- 
ties of  his  ofilce,  and  that  said  lunatic  is 
now  living  with  him,  in  a  helpless  condition; 
being  incapable,  from  failing  health,  even 
to  feed  himself.  That  William  Ashley,  the 
elder,  departed  this  life  in  the  year  1887, 
leaving  of  force  his  last  will  and  testament, 
which  was  duly  admitted  to  probate,  and 
upon  which  the  defendants  W.  A.  Holman 
and  W.  A.  Bailey  have  duly  qualified  as  ex- 
ecutors. Tliat  the  tenth  clause  of  said  will 
is  as  follows:   'I  consider  that  my  aflUcted 


son,  William  Ashley,  Is  sufficiently  provided 
for  in  the  estate  he  derived  from  his  grand- 
father Josiah  Stallings,  and  therefore  make 
no  provision  for  him  in  my  will;  but,  should 
the  estate  derived  from  his  grandfather  in 
any  manner  fall  him,  or  should  he,  from  any 
other  cause,  lack  a  proper  sui^ort  and  main- 
tenance, I  direct  my  executors,  by  a  fair  and 
equal  assessment  upon  the  property  given 
to  my  children  and  grandolilldren  by  this 
will,  to  raise  a  sum  sufllcient  for  a  decent 
support  for  my  son  William.'  That  the  es- 
tate derived  by  said  lunatic  from  his  grand- 
father has  failed  him,  the  same  having  been 
expended  and  exhausted  by  his  former  com- 
mittee and  the  plaintiff,  and  that  he  lacks 
a  proper  support  and  maintenance,— he  be- 
ing now  in  a  very  helpless  condition,  and 
without  any  means  wiiatever,  and  only  car- 
ed for  by  the  plaintiff  from  his  private 
means,— and  that  this  state  of  affairs  has  ex- 
isted for  three  years  x>ast.  That  six  hun- 
dred dollars  per  annum  would  be  a  reason- 
able allowance  for  the  maintenance  and  sup- 
port of  the  said  lunatic,  considering  his  con- 
dition and  station  in  life.  That  Wililam 
Ashley,  the  dder,  left  a  very  large  estate, 
both  real  and  personal,  which,  under  bis 
will,  he  devised  to  his  children  and  grand- 
children, the  plaintiff,  L.  A.  Ashley,  and  the 
defendants,  who  are  In  possession  of  the 
same  with  full  notice  of  the  charge  ttaereou 
under  the  tenth  clause  of  the  said  will. 
That  demand  has  been  made  upon  the  ex- 
ecutors to  make  a  fair  and  equal  assessment 
upon  the  property  given  by  said  testator  to 
his  children  and  grandchildren  by  his  will, 
to  raise  a  sum  suffldent  for  the  decent  sup- 
port of  said  lunatic,  but  that  said  executors 
have  failed  and  declined,  without  Just  ex- 
cuse, to  act  in  the  premises.  The  adult  de- 
fendants deny  that  the  estate  of  said  lunatic 
has  failed,  but,  on  the  contrary,  allege  that, 
if  properly  accounted  for  by  the  committee  of 
said  lunatic,  it  will  be  ample  for  his  support 
and  maintenance;  and  these  defendants  de- 
mand that  said  L.  A.  Ashley,  committee,  be 
required  to  accoimt  concerning  his  manage- 
ment and  disposition  of  the  estate  of  said 
lunatic,  and  to  apply  the  same  to  his  support 
and  maintenance.  The  infant  d^endanta 
afiswer  by  their  guardians  ad  litem,  and  sub- 
mit their  rights  and  interests  to  the  protec- 
tion of  the  court  After  the  commencement 
of  this  action,  W.  A.  Holman  and  W,  A. 
Bailey,  as  executors  of  the  last  will  and  tes- 
tament of  William  Ashley,  the  rider,  I>egan 
an  action  against  L.  A.  Ashley,  as  commit- 
tee of  Wililam  Ashley,  the  younger,  and  W. 
Oilmore  Slmms,  as  administrator  de  bonis 
non  of  the  estate  of  Joseph  Ashley,  deceas- 
ed, and  others,  praying  an  account  concern- 
ing the  management  and  disposition  of  the 
estate  of  said  William  Ashley,  the  young«r. 
derived  from  his  grandfather,  and  other  re- 
lief. To  this  action  the  defendants  appear- 
ed and  answered,  the  Infant  defendants  an- 
swering  by   their  duly-appoiatted  guardian 
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ad  litem.  These  two  actions  were  heard 
together  on  the  pleadings  and  ttie  evidence 
taken  and  submitted  in  tlie  said  actions,  re- 
spectively. The  defendants  in  the  last-men- 
tioned action  Interpose  an  oral  demurrer  to 
the  complaint,— that  it  does  not  state  facts 
Bufflclent  to  constitute  a  cause  of  action. 

"It  is  contended  that  the  executors  of  the 
will  of  William  Ashley,  the  elder,  cannot 
maintain  an  action  against  either  the  pres- 
ent committee  of  said  lunatic,  or  the  legal 
representative  of  the  former  committee,  for 
an  accounting  touching  and  concerning  the 
management  and  disposition  of  the  estate  of 
said  lunatic  received  by  them,  respectively. 
1  have  examined  carefully  the  complaint  of 
the  executors,  and,  although  the  allegations 
of  fact  are  numerous,  I  confess  that  I  fall 
to  find  in  them  all  facts  snfHcient  to  consti- 
tute a  cause  of  action  In  favor  of  the  plaln- 
tiffa  against  the  defendants,  or  any  of  them. 
The  oral  demurrer,  in  my  opinion,  must 
therefore  be  sustained,  and  the  complaint 
dismissed. 

"The  main  question  In  the  present  action 
arises  out  of  the  tenth  clause  of  the  will  of 
William  Ashley,  the  elder,  hereinbefore  men- 
tioned and  set  forth.  In  the  construction 
of  a  will,  the  court  always  endeavors  to  as- 
certain. If  possible,  the  intention  of  the  tes- 
tator, and  to  carry  into  effect  that  intention. 
This  intention,  however,'  as  was  said  by 
Chief  .Tustlce  Simpson  in  McGee  v.  Hall,  2C 
S.  C.  182,  1  S.  E.  711,  'must  be  reached  by 
the  application  of  those  rules  of  construc- 
tion which  have  been  establlshe<l  as  best 
adapted  to  evolve  said  Intention,  and  by  the 
principles  which  have  been  applied  by  the 
courts  in  analogous  cases.  Intention  reach- 
ed In  any  other  way  (as  by  considering  what 
would  be  absolutely  Just  to  the  parties,  and 
what.  In  the  opinion  of  the  court,  the  testa- 
tor ought  to  have  done,  etc.)  Is  not  allowed, 
I>*>rause  such  a  course  would  often  defeat 
the  very  object  intended  to  be  accomplished. 
to  wit,  the  real  intention  of  the  testator.' 
Now,  what  did  William  Ashley,  the  elder,  in- 
tend by  the  following  language,  found  in 
the  tenth  clause  of  his  will?  'I  consider 
that  my  afflicted  son,  William  Ashley,  Is 
sniflclently  provided  for  in  the  estate  he  de- 
rived from  his  grandfather  Joslab  StalUngs, 
and  therefore  make  no  provision  for  him 
in  my  will;  but  should  the  estate  derived 
from  his  grandfather  in  any  manner  fail 
him,  or  should  he,  from  any  other  cause, 
lack  a  proper  support  and  maintenance,  I 
rlirect  my  executors,  by  a  fair  and  equal  as- 
He>ssment  upon  the  property  given  to  my 
children  and  grandchildren  by  this  will,  to 
mise  a  sum  sufficient  for  a  decent  supirart 
for  my  son  William.'  It  is  plain  that  the 
testator  knew  the  condition  of  his  son,  and 
the  character  and  value  of  the  estate  de- 
rived by  him  from  his  grandfather.  It  Is 
equally  plain,  also,  that,  taking  these  things 
(the  condition  of  bis  son,  and  the  character 
and  value  of  his  estate)  Into  consideration. 


the  testator  was  satisfied  that  the  estate  of 
his  son  was  ample  for  his  proper  support 
and  maintenance.  The  language  employed 
by  the  testatir  la,  'I  consider  that  my  afflict- 
ed son,  William  Ashley,  Is  snfDclently  pro- 
vided for  in  the  estate  he  derived  from  his 
grandfather  Joslab  Stallings,  and  therefore 
malce  no  provision  for  him  In  this,  my  will.' 
But  while  the  testator  was  satisfied,  at  the 
time  he  used  the  foregoing  language,  that 
'  the  estate  of  his  afflicted  son  derived  from 
I  his  grandfather  was  sufficient  for  bis  sup- 
I  port  and  maintenance  in  his  then  condition, 
i  he  was  conscious  of  the  fact  that  his  condi- 
I  tion  might  grow  worse,  and  become  such 
as  to  require  larger  expenditures  from  his 
estate;  and  he  was  also  conscious  of  the 
I  fact  that  unforeseen  losses  might  occur, 
I  even  under  the  most  prudent  and  careful 
I  management.  It  was  to  meet  these  contin- 
'  gencies  that  the  testator  adds:  'But  should 
j  the  estate  derived  from  his  grandfather  In 
any  manner  fail  him,  or  should  he,  from  any 
I  other  cause,  lack  a  proper  support,  I  di- 
rect my  executors,  by  a  fair  and  equal  as- 
sessment upon  the  property  given  to  my 
children  and  grandchildren  by  this  will,  to 
raise  a  sum  sufficient  for  a  decent  support 
for  my  son  William.'  This,  I  apprehend, 
means  nothing  more  than  if,  at  any  time 
during  the  life  of  his  afflicted  son,  the  in- 
come derived  from  the  Stallings  fund  should 
fall  to  meet  his  necessities,  the  deficiency 
should  be  made  up  by  a  fair  and  equal  as- 
sessment upon  the  property  given  by  the  tes- 
tator to  his  children  and  grandchildren. 
This  failure  might  arise  from  the  condition 
of  the  son.  or  from  a  loss  of  a  portion  or  the 
whole  of  the  corpus  of  bis  estate.  Age,  in- 
firmity, and  disease,  even  If  the  corpus  of 
the  estate  were  preserved  intact,  might  de- 
mand larger  outlays  for  his  son  than  the  in- 
come from  the  Stallings  fund ;  or  If  the  con- 
dition of  bis  son  continued  unchanged,  yet, 
even  under  the  most  prudent  and  careful 
management,  unforseen  losses  might  occur, 
so  as  to  reduce  the  corpus,  and  thus  lessen 
the  Income  to  a  degree  insufficient  for  the 
proper  support  and  maintenance  of  his  son. 
These  were  the  contingencies  which  the  tes- 
tator anticipated,  and  evidently  intended 
to  provide  against.  The  trustee  should,  as 
a  prudent  man.  confine  the  maintenance  of 
his  ward  within  his  Income,  and,  if  the  ne- 
cessities of  his  ward  require  him  to  go  be- 
yond the  income,  he  should  ask  and  obtain 
the  leave  of  the  court  before  doing  so. 
Teague  v.  Dendy,  2  McCord,  Eq.  207.  I  can 
never  believe  that  the  testator  Intended  by 
the  language  used  that  his  children  and 
grandchildren  should  be  required  to  make 
good  the  Stallings  fund.  In  case  the  same 
was  wasted  or  misapplied  by  the  committee 
of  his  son,  or  in  case  same  was  partially  or 
wholly  lost  by  the  careless  or  Imprudent 
management  of  the  committee.  Again,  I 
cannot  believe  that  the  testator  Intended  to 
require  his  executors  to  make  an  assessment 
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upon  the  property  given  to  bis  children  and 
grandchildren  to  raise  a  sum  sufficient  for 
the  support  and  maintenance  of  bis  afflicted 
son,  Wililam,  until  the  committee  of  bis  said 
son  bad  first,  by  a  fair.  Just,  and  proper  ac- 
counting, shown  tliat  the  Stallings  fund  did 
not  yield  a  sufficient  income  for  that  pur- 
pose, or  bad  been  legally  exhausted,  and  not 
wasted  and  lost  by  careless  and  imprudent 
management.  Until  this  is  done,  it  is  im- 
possible for  the  executors  to  say  what  sum 
would  be  sufficient  for  the  purpose.  The 
bare  statement  of  the  committee  is  not 
enough.  If  the  trustee  has  committed  a 
breach  of  trust,  and  is  indebted  to  the  estate 
of  tkis  ward  in  consequence  of  a  misapplica- 
tion of  the  trust  fund,  or  by  reason  of  losses 
arising  from  Ills  careless  and  imprudent 
management  of  the  trust  estate,  he  should 
make  the  amount  of  his  indebtedness  good 
before  calling  upon  the  executors  to  raise, 
by  assessment  against  the  children  and 
gi-andcbildren  of  the  testator,  a  sum  suffi- 
cient for  the  proper  support  of  his  ward.  If 
he  and  his  sureties  are  unable  to  do  so,  and 
his  ward,  in  consequence  thereof,  would  be 
lacking  In  proper  support  and  maintenance, 
I  have  no  doubt  but  that  the  executors 
would  be  compelled  to  make  the  assessment 
required  by  the  will  of  the  testator,  and 
raise  a  sum  sufficient  for  the  support  and 
maintenance  of  his  afflicted  son,  notwith- 
standing the  waste  and  management  of  the 
estate  of  his  son  by  bis  committee.  But  this 
must  first  be  made  clearly  to  appear.  Such, 
also,  would  be  the  result.  In  case  the  account- 
ing should  show  no  waste,  no  misapplication, 
no  breach  of  trust,  on  the  part  of  the  com- 
mittee, and  it  should  be  made  clearly  to  ap- 
pear that  the  income  derived  by  the  com- 
mittee from  the  trust  estate  of  his  ward  is 
insufficient  for  his  proper  support.  The  pres- 
ent action  is  brought  in  the  name  of  the 
lunatic,  by  his  committee,  for  the  purpose 
of  compelling  the  executors  to  raise,  by  as- 
sessment upon  the  property  received  by  the 
children  and  grandchildren  of  William  Ash- 
ley, the  elder,  under  his  will,  a  sum  suffi- 
cient for  the  proper  support  and  mainte- 
nance of  the  lunatic.  The  foundation  of  tlie 
action  is  that  the  contingency  mentioned 
In  and  provided  for  by  the  will  of  the  tes- 
tator has  happened.  The  allegation  is  that 
the  estate  derived  by  said  William  Ashley, 
the  younger,  from  his  grandfather  Josiah 
Stallings  has  failed  him,  the  same  having  [ 
been  expended  and  exhausted  by  bis  formei'  ; 
committee  and  this  plaintiCT,  and  that  be  j 
lacks  a  proper  support  and  maintenance;  he  j 
being  now  in  a  helpless  condition,  and  with- 
out any  means  whatever.  The  testimony 
offered  in  suppoi't  of  these  allegations  is  not 
at  all  satisfactory.  No  proper  account  has 
been  given  by  the  defendants,  who  are  deep- 
ly interested,  to  surcharge  the  accounts  of 
the  committee.  Of  what  the  estate  now  con- 
sists, and  in  what  securities  the  same  is  now 


invested,  the  defendants  are  without  infor- 
mation. The  defendants  should  be  allowed 
this  opportunity,  and  the  committee  should 
furnish  this  information.  Without  this,  the 
court  will  have  no  proper  data  upon  which 
to  base  a  decree  consistent  with  Justice  .ud 
equity.  I  am  prepared  to  say,  however, 
that,  whatever  may  be  the  result  of  the  ac- 
counting which  I  shall  hereafter  order,  the 
testimony  satisfies  me  tliat  a  larger  allow- 
ance for  the  support  and  maintenance  of 
William  Ashley  than  that  formerly  ordered 
by  this  court  is  necessary.  His  condition 
has  materially  changed.  Infirmity  and  dis- 
ease have .  added  to  bis  mental  affliction; 
helplessness  has  taken  the  place  of  strength, 
and  suffering  the  place  of  health.  Under 
these  circumstances,  more  care,  more  medic- 
al attention,  and  more  of  the  comforts  of 
life,  are  not  only  proper,  but  absolutely  nec- 
essary. But  at  this  time  I  will  not  pas.<< 
upon  the  question  of  compensation,  and  the 
other  issues  in  the  case  not  hereinbefore  con- 
sidered. It  will  be  time  enough  to  deter- 
mine these  matters  when  the  report  of  th^ 
master,  or  the  accounts  of  the  committee 
of  said  lunatic,  is  submitted  for  considera- 
tion. 

"It  is  therefore  ordered  and  adjudged: 
That  it  be  referred  to  the  master  of  Bam- 
well  county,  to  take  and  state  the  account  of 
L.  A.  Ashley,  committee  of  Wm.  Ashley, 
lunatic,  with  his  ward,  from  the  date  when 
he  assumed  said  trust  to  the  present  time. 
Tliat  said  L.  A.  Ashley,  committee,  do  ap- 
pear before  said  master  on  such  days  and  at 
such  hours  as  said  master  shall  designate 
and  appoint,  and  render  a  true.  Just,  and 
fair  account  of  all  his  actings  and  doings 
as  such  committee,  and  that  he  do  show 
what  money  and  other  property  has  come 
into  his  hands  as  such  committee;  when 
and  from  whom  he  received  the  same;  how 
and  in  what  manner,  and  to  whom  and  for 
what  purpose,  the  same  has  been  paid  out. 
applied,  and  expended.  And  that  he  do  also 
show  of  what  the  estate  of  said  lunatic  now 
consists,  and  how  and  in  what  manner  the 
same  has  been  and  is  now  hivested,  and 
tliul  he  do  submit  for  inspection  and  exam- 
ination all  vouchers  and  other  papers  relat- 
ing to  said  estate,  and  showing  his  receipts 
and  disbursements.  It  is  further  ordere<l 
tliat  at  said  accounting  the  parties  may  be 
allcuded  by  their  respective  coimsel,  and 
that:  snU-  master  shall  note  all  obJectiou>t 
raised,  and  his  rulings  thereon,  to  the  end 
thiit  tl'.e  same  may  be  finally  determined  l>y 
this  corxH  at  the  filial  hearing.  It  is  finally 
ordered  that  said  master  do  report  his  action 
til  tlie  premises  to  this  court  with  all  on- 
renient  speed,  and  that  either  party  may  ap- 
ply for  a  final  hearing  of  the  cause  apoc 
the  coming  in  of  the  master's  report  herein 
before  ordered. 

"Jas.  F.  Isiar,  Circuit  Judge. 

"September  4,  1893." 
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Patterson  &  Holman  and  Bellinger,  Town- 
send  &  O'Bannon,  for  appellants.  Hendoraon 
Bros.,  for  respondents. 

POPE,  J.  The  two  foregoing  actions  were 
heard  together  in  the  circuit  court,  and  have 
been  presented  in  this  court,  on  appeal,  to- 
gether. The  first  named  Is  an  action  by  a  lu- 
natic, by  his  committee,  and  by  such  commit- 
tee In  his  representative  character  and  as  an 
Individual,  against  the  executors  of  the  last 
will  of  William  Ashley,  the  elder,  and  all  the 
legatees  and  devisees  under  said  will,  and 
the  grantors  of  any  of  the  devisees  under  said 
will,  for  the  purpose  of  having  tlie  executors, 
in  the  first  instance,  or,  in  the  event  they 
have  settled  the  estate  of  their  testator.  In 
the  second  Instance,  to  have  the  legatees  and 
devisees  and  grantors  to  pay  a  reasonable 
compensation,  allowance,  or  charge  each  year 
for  the  decent  support  of  said  lunatic,  upon 
the  ground  that  the  contingency  contemplated 
by  the  testator,  as  announced  in  the  tenth 
clause  of  his  will,  requiring  such  payment, 
had  occurred.  The  defendants,  while  admit- 
ting their  liability,  under  said  tenth  clause  of 
said  will,  to  pay  a  reasonable  compensation 
for  the  support  of  the  lunatic  in  a  certain  con- 
tingency in  said  clause  provided,  denied  such 
contingency  had  occurred.  The  second  named 
I«  an  action  by  the  executors  of  the  last  will 
of  William  Ashley,  the  elder,  and  in  their 
own  right,  and  Mrs.  V.  V.  Holman,  against 
the  committee  of  the  lunatic,  the  administra- 
tor de  bonis  non  of  the  estate  of  Joseph  Ash- 
Icy,  deceased,  and  against  the  devisees  of  tlie 
lands  of  W.  Blmore  Ashley,  deceased,  who 
was  the  administrator  of  the  estate  of  Jo- 
seph Ashley,  deceased,  heir  at  law  of  his 
estate,  but  is  now  deceased,  for  the  purpose 
of  upsetting  an  alleged  pretenslve  settlement 
by  and  between  the  committee,  L.  A.  Ash- 
ley, who  succeeded  Joseph  Ashley  as  said 
committee  of  the  lunatic,  William  Ashley, 
the  younger,  made  in  the  year  18S7.  The 
defendants  denied  that  snch  settlement  was 
pretenslve,  collusive,  or  fraudulent,  and  plead- 
ed the  statutes  of  limitation  as  a  bar  to 
tlie  action.  The  administrator  de  bonis  non 
of  Joseph  Ashley,  deceased,  pleaded  no  as- 
sets in  his  hands,  and  that  the  estate  of 
his  intestate  had  been  fully  settled  years 
before  his  appointment  as  administrator  de 
bonis  non.  Testimony  was  talcen  in  both 
actions  before  the  master,  and  the  actions 
came  on  for  trial  before  his  honor  sitting  as  a 
chancellor.  By  his  decree  In  the  first  action 
be  recommitted  it  to  the  master  for  further 
testimony  (his  decree  will  be  set  out  in  the 
report  of  the  case) ;  and  he  dismissed  the  sec- 
ond action  for  failure  to  state  facts  snflBcient 
to  constitute  a  cause  of  action,  but  on  appeal 
to  this  conrt  this  Judgment  wns  reversed. 
Hohnan  v.  Ashley,  40  S.  0.  421,  19  S.  E.  13. 
Farther  testimony  was  taken  in  both  cases. 
These  causes  were  then  heard  by  Judge 
Towasend,  sitting  as  chancellor;  and  on  the 
22d  August,  1894,  he  filed  his  decree,  wherein 


he  sustained  the  plaintifT  on  the  first  action, 
and  dismissed  the  second  action.  His  decree 
will  be  reported,  together  with  the  grounds 
of  appeal  therefrom. 

While  we  do  not  deem  It  necessary  to  con- 
sider each  ground  of  appeal  separately,  still 
we  will  dispose  of  all  the  questions  suggested 
therein.     We  may  state  the  first  proposition 
thus:    Was  it  competent  for  L.  A.  Ashley,  as 
committee,  to  recover  $140  each  year  for  eight 
years,  beginning  tn  February,  1879,  for  the 
board  and  care  of  the  lunatic?    We  find  that 
the  father  and  first  committee  received  $140 
(under  the  decree  of  the  court  of  equity  made 
in  185(5)  each  year  for  these  purposes,  and 
the  testimony  fails  to  show  any  change  in 
the  condition  of  the  lunatic  in  the  period  of 
time  (eight  years)  here  referred  to,  and  the 
24  years,  reckoning  from  1855,  during  which 
time    William    Ashley,    as    committee,    had 
charge  of  him.     Appellants  suggest  that  this 
$1,120  (eight  years  at  $140  per  year)  ought 
not  to  be  allowed,  because  the  present  com- 
mittee testified  in  the  old  case  of  Ashley  v 
Holman,  15  S.  C.  97,  and  25  S.  C.  394,  1  S. 
E.  13,  that  the  lunatic,  by  the  labor  he  was 
able  to  render  in  the  service  of  the  person 
having  him  in  charge,  really  earned  his  sup- 
port.   We  think  this  was,  to  say  the  least  of 
it,  a  very  serious  statement  to  make^  In  view 
of  the  decretal  order  of  the  court  of  equity 
'  made  on  this  very  subject  in  the  year  18o5, 
{  wiierein  the  conimiltce  of  the  lunatic  was  an- 
!  thorized  to  expend  from  the  lunatic's  estate 
.  the  sum  of  $140  each  year  for  his  board  and 
!  maintenance.    It  is  true,  the  conrt  of  equity, 
in  the  year  1855,  when  it  passed  the  decretal 
\  order  referred  to,  did  not  take  into  consid- 
I  eration  the  ability  of  the  lunatic  to  earn  his 
I  own  support  by  his  labor,  or  that  the  commlt- 
;  tee  would  receive  the  benefit  of  such  services. 
Tlie  present  committee  is  now  brought  face  to 
'  face  with  this  unwise  testimony  of  himself. 
'  Yet  we  are  not  unmindful  of  the  facts  that  at 
'  the  time  he  made  such  statements  he  did 
I  qualify  them  by  stating  that  no  arrangement 
had  been  made  by  him  with  Joseph  Ashley,  as 
'  committee  of  the  lunatic,  as  to  the  support  of 
I  the  latter,  and  also  that  L.  A.  Ashley  was  at 
I  that  time  under  an  obligation  to  pay  his  uncle 
!  Joseph  Ashley  a  large  debt,  of  $7,000,  and 
I  seems  to  have  been  controlled  by  the  stronger 
I  will  of  the  said  Joseph  Ashley.    The  evidence 
,  seems  to  establish  that  when  Joseph  Asliley, 
i  as  committee  of  the  lunatic,  brought  his  ac- 
:  tion  against  the  executors  of  his  father  (Wil- 
liam Ashley,  the  elder)  to  recover  from  the 
;  estate  of  snch  testator  the  sum  of  $5,400,  as 
the  value  of  the  alleged  services  of  the  lima- 
tlc,  William  Ashley,  the  younger,  rendered  to 
the  lunatic's  father  for  27  years,  at  $'.200  per 
year,  L.  A.  Ashley  was  guilty  of  a  wrong 
when  he  connived  at  this  step  of  his  uncle 
Joseph  Ashley.     However,  we  must  not  for- 
get that  this  court  decided  tliat  Joseph  Ash- 
ley was  not  entitled  to  recover  anything  from 
the  executors  of  his  father's  will,  on  account 
of  the  alleged  services  of  the  lunatic  for  27 
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years;  and  now,  If  we  were  to  hold  that  this 
sum  of  $140  for  each  year's  board  and  main- 
tenance of  this  lunatic  should  not  be  paid  to 
L.  A.  Ashley  for  the  eight  years'  care  of  the 
lunatic,  on  the  ground  that  the  lunatic's  serr- 
ices,  Yoluntarlly  rendered  b>  him  to  L.  A. 
Ashley,  were  worth  his  board  and  mainte- 
nance,  we  would,  to  a  certain  extent,  at  least, 
be  infringing  upon  the  former  decision  of  thle 
court  We  now  say  that  the  wisdom  of  the 
Judgment  of  thia  court,  as  set  out  in  25  S.  C. 
304,  1  S.  E.  13,  has  been  fully  vindicated  by 
subsequent  events.  This  is  a  court  of  equity 
that  now  considers  this  contention,  and  it  is 
necessary  that  our  conclusions  shall  accord 
with  the  demands  of  good  conscience.  We 
are  satisfied,  after  a  careful  examination  of 
nil  the  facts  embodied  in  the  case,  relating  to 
the  payment  to  L.  A.  Ashley,  for  eight  years' 
care  and  maintenance  of  the  lunatic,  of  the 
sum  of  $1,120,  that  it  must  be  sustained. 

The  next  proposition  may  be  thus  stated: 
What  responsibility  attaches,  under  the  law, 
to  a  committee  or  other  trustee  in  carrying 
out,  as  plaintiff,  a  litigation  whereby  the  es- 
tate of  his  cestui  que  trust  may  be  affected, 
esiiecially  when  the  estate  of  such  cestui  que 
trust  is  imperiled,  both  corpus  and  the  Inter- 
est thereon,  by  such  litigation?  Now,  that  it 
may  be  seen  that  this  proposition  necessarily 
concerns  the  present  action,  let  us  state  the 
facts  bearing  thereon:  In  February,  1855,  the 
court  of  equity  for  Barnwell  appointed  Wil- 
liam Ashley,  the  elder,  the  committee  of  bis 
son  William  Ashley,  the  younger,  who  had 
in  October,  1854,  been  adjudged  a  lunatic, 
and  allowed  the  committee  the  sum  of  $140 
per  annum  for  the  care  and  maintenance  of 
said  lunatic;  and  this  arrangement  contin- 
ued until  February  22,  1879,  when  such  com- 
mittee died.  Tlie  estate  of  the  lunatic  was 
the  sum  of  $2,000,  derived  under  the  will  of 
the  grandfather  of  said  lunatic,— one  Josiah 
Stalllngs.  On  the  5th  day  of  AprU,  1879,  Jo- 
seph Ashley  was  appointed  the  successor  of  his 
father,  as  said  committee,  and  received  the 
Stallings  fund  from  the  executors  of  bis  fa- 
ther's will  on  the  22d  August,  1879,  then 
amounting  to  $2,070.  By  the  tenth  clause  of 
the  will  of  William  Ashley,  the  elder.  It  is 
provided  as  follows:  "I  consider  that  my  af- 
flicted son,  William  Ashley,  is  sufficiently 
provided  for  in  the  estate  he  derived  from  his 
grandfather  Josiah  Stallings,  and  therefore 
make  no  provision  for  him  in  my  will;  bat 
should  the  estate  derived  from  his  grandfa- 
ther in  any  manner  fail  him,  or  should  he, 
from  any  other  causa,  lack  a  proper  support 
and  maintenance,  I  direct  my  executors,  by  a 
fair  and  equal  assessment  of  the  property 
given  to  my  children  and  grandchildren  by 
this  will,  to  raise  a  sum  sufficient  for  the  de- 
cent support  for  my  son  William."  Under 
these  circumstances,  as,  namely,  with  a  fund 
already  in  his  hands,  the  annual  Interest  from 
which  had  proved  fully  sufficient  for  this  sup- 
port and  maiateoance,  and  with  the  lunatic 
in  robust  physical  health,  coupled  with  the 


fact  that  under  his  father's  will  his  whole  es- 
tate, real  and  personal,  was  made  liable  for 
the  support  of  the  lunatic  in  case  the  Stall- 
ings fund  failed,  or  in  the  event,  firom  any 
other  cause,  said  lunatic  should  lack  a  pn^ 
er  support,  this  new  committee,  Joseph  Ash- 
ley, on  the  13th  April,  1880,  in  the  court  of 
equity,  began  the  contention  with  his  father's 
executors  to  make  them  pay  over  $5,000  for 
over  24  years'  work  of  the  lunatic.  Notv,  no 
sane  man  can  say  that  this  suit  was  started 
to  procure  stistenance  for  the  lunatic.  That 
he  already  had.  Nor  was  it  that  his  future 
was  precarious,  for,  as  we  have  already  seen, 
that  was  absolutely  secure.  What  was  the 
probable  cause  of  this  lawsuit?  The  testi- 
mony of  at  least  four  witnesses— and  they  are 
uncontradicted,  except  as  we  shall  hereafter 
specify— shows  that  it  was  spite  aimed  at  his 
sister  Mrs.  Holman,  and  her  childroi.  be- 
cause they  were  the  beneficiaries  under  the 
will  of  William  Ashley,  the  eldo',  and  this 
Joseph  Ashley  was  not  so  favored!  As  Mr. 
Joseph  Ashley  expressed  It:  "He  did  not 
know  [whether  he  would  win  the  case  or  notj. 
but,  as  far  as  he  was  concerned,  he  did  nut 
cai-e  anything  about  winning  It,  but  wanted 
to  show  Jake  Holman  that  he  could  not  make 
William  Ashley's  will."  It  seems  that  Mr. 
Jacob  Holman  had  married  the  daughter  of 
William  Ashley  by  his  second  marriage,  while 
Joseph  Ashley  was  the  son  by  the  first  mar- 
riage of  his  father.  We  stated  a  while  ago 
that  this  testimony  is  nncontiadicted  by  wit- 
nesses. That  statement  is  correct  But  plain- 
tiffs have  referred  to  the  result  of  the  case 
of  Ashley  v.  Holman,  as  set  out  In  15  S.  O.  97. 
and  25  S.  C.  394. 1  S.  E.  13,  as  wdl  as  to  the 
high  character  of  the  two  attorneys  who  were 
retained  by  Joseph  Ashley  to  conduct  this 
litigation,- Ex-Judge  Maher  and  Mr.  Isaac 
M.  Hutson.  But  It  nowhere  appears  in  the 
case  that  either  one  of  these  gentlemen  was 
Informed  of  his  motive  in  bringing  such  ac- 
tion. It  Is  not  recognized  as  law  in  this  state 
that  if  an  attorney  or  attorneys  of  character 
advise  a  litigation,  such  fact  establishes  the 
existence  of  a  probable  cause  of  action.  All 
the  effect  the  law  accords  to  such  lawyers' 
opinion  is  that  It  should  be  considered  by  the 
Jury  or  the  Judge  when  reaching  a  conclusion 
in  the  pursuance  of  such  a  question  of  proba- 
ble cause  or  not  This  is  the  rule  as  stated 
by  Chief  Justice  Mclver  In  Caldwell  v.  Ben- 
nett, 22  S.  C.  9:  "We  think  the  true  rule  1* 
that  after  the  Jury  [this  was  a  Jury  case]  hare 
been  Instructed  as  to  what  constitutes  proba- 
ble cause,  as  matter  of  law,  it  Is  for  them  to 
say,  from  a  review  of  all  the  facts  and  cir- 
cumstances proved  to  have  been  present  in 
the  mind  of  the  prosecutor  at  the  time  he  com- 
menced the  proaecation,  or  U  the  plaintif  at 
tht  timt  he  eonmenced  hit  dtU  aetien  [ital- 
ics ours],  whether  there  was  or  not  probable 
cause  for  such  proceedings."  The  circuit 
Judge  reached  the  conclusion  that  there  was 
probable  cause  in  the  acticm  of  Ashley  t.  Hoi- 
man,  supra,  and  thai  stopped.     He  did  not 


Digitized  by 


Google 


R.  C.) 


ASHLEY  t>.  HOLMAN. 


6SS 


ronslder  that  phase  of  the  question  when  a 
tnistee,  hy  trusting  to  his  own  judgment, 
commences  an  action  whereby  he  risks  the 
estate  of  his  cestui  que  trust  to  the  extent  of, 
not  only  the  Interest  earned,  but  also  the  cor- 
Ijus  of  such  estate.  We  have  always  under- 
stood the  rule  to  be,  in  this  state,  that  a  trus- 
tee— guardian  or  committee,  for  Instance- 
could  not  trench  upon  the  corpus  of  the  trust 
rotate,  except  under  very  exceptional  condi- 
tions, and  that,  It  the  necessities  of  the  case 
should  demand  It,  be  must  first  obtain  the 
Iwire  of  court.  Teague  v.  Dendy,  2  McCord, 
Eq.  207;  Haigood  v.  Wells,  1  Hill,  Eq.  60; 
VlUard  T.  Robert,  2  Strob.  Eq.  40;  Prince  v. 
Logan,  1  Speer,  Eq.  29.  While  this  Is  the 
general  doctrine,  that  leave  should  be  first 
obtained,  yet  stioh  trustee.  If  he  can,  may 
show  that  the  necessity  was  apon  him  to 
bring  suit,  and  thereby  justify  his  temerity. 
It  thus  appeavs  that  not  only  must  such  trus- 
tee show  probable  cause,  but  also  some  over- 
\reening  necessity  or  advantage  to  his  cestui 
que  trust,  In  order  to  justify  his  conduct.  A 
moment's  r^ectlon  will  show  that  the  rule 
In  such  cases  ought  to  be  so  strict.  Other- 
wise It  is  in  the  power  of  the  trustee  to  ex- 
pend the  entire  trust  estate  In  fees  and  ex- 
penses In  a  lawsuit  wherein  It  was  only  hoped 
that  the  trust  estate  might  be  Increased.  The 
rule  Is  quite  different  when  a  trust  estate  is 
attacked  by  third  parties.  Of  course.  In  such 
instances,  the  principle  of  self-defense  of  ne- 
<>essity  drives  the  trustee  to  court,  and  the  ex- 
penditure of  the  funds  of  the  cestui  que  trust. 
1 1  Is  not  a  case  of  may,  but  must.  In  the  rase  at 
I  in  r,  we  fall  to  seethat  the  propriety  of  a  resort 
to  a  suit  In  equity  by  this  trustee  has  been 
established,  nor  can  we  agree  that  this  com- 
mittee had  the  right  thus  to  jeopardize  this 
irust  estate  in  his  hands.  We  see  by  his  re- 
turns that  he  paid  his  attorney  $400;  to  ex- 
penses. .$144.25;  and  for  costs,  $724.63,— ag- 
fc're?atlng  $1,206.90,— out  of  an  estate  whose 
corpus  was  only  f  2,000;  thus  leaving  In  the 
hands  of  the  committee  $73,3.10  of  that  cor- 
pus,—and  this  last  amount  Is  to  be  reduced 
by  commissions  and  other  legitimate  exjjenses 
of  such  committee.  Can  a  court  of  equity  be 
expected  to  sanction  such  a  destruction  to  a 
solemn  trust?  These  sums,  as  proper  pay- 
ments, cannot  be  allowed,  but  must  be  made 
good  by  L.  A.  Ashley  In  his  accounting  here- 
inafter ordered. 

The  next  question  may  be  thus  stated:  Up- 
on whom  will  a  loss  be  visited  for  allowing 
IUe>^l  Items  to  enter  Into  a  settlement  made 
by  an  Incoming  committee  with  the  estate  of 
his  predecessor  In  office?  It  may  be  asked, 
who  represented  the  trust  estate  when  the 
settlement  was  made,— the  administrator  of 
tlie  deciMsed  committee,  or  was  It  the  new 
committee?  Certainly  the  new  committee, 
and  not  the  administrator  of  the  deceased 
committee.  When  fiduciaries  take  the  re- 
sponsibility of  maklog  settlements  out  of 
court,  they  must  be  prepared  to  show,  when 
sucb    settlements   are    questioned,    that    the 


items  therein  embraced  are  legal,  and  should 
be  there.  If  they  fall  to  do  this,-  they  mnst 
be  held  to  be  liable  for  such  Illegal  Items.  L>. 
A.  Ashley  must  account  for  the  sums  im- 
properly entering  into  the  settlement  by  him- 
with  the  admlnlsti-ator  of  Joseph  Ashley,  de- 
ceased. 

The  next  question  is,  what  shall  be  the  form- 
of  the  settlement  by  which  the  amount  now 
In  the  hands  of  L.  A.  Ashley,  as  committee 
of  William  Ashley,  shall  be  ascertained?  We- 
lay  It  down  thus:  L.  A.  Ashley  shall  be  char- 
ged with  the  estate  received  by  his  predeces- 
sor, Jos^h  Ashley,  in  August,  1879,  viz.  $2,- 
070.00.  Then  that  account  must  be  audited, 
with  the  causes  for  receiving  the  same,  togetb- 
er  with  $140  paid  for  one  year's  board  and 
maintenance  of  the  lunatic,  together  witli  the 
other  legal  payments  made  by  his  predeces- 
sor. The  new  balances  must  bear  Interest 
from  22d  February,  1880;  be  audited  with 
$140  paid  for  board,  and  also  the  legal  pay- 
ments. We  mean  by  "legal  payments"  alt 
those  made  by.  Joseph  Ashley,  except  costs 
and  fees  aforesaid.  The  new  balances  will 
bear  Interest  from  22d  February,  18S1;  be 
audited  with  $140  paid  for  board,  and  also 
all  legal  paymcLts.  The  new  balances  must- 
bear  interest  from  22d  February,  1882;  be 
audited  with  $140  paid  for  baard,  and  also 
other  legal  payments.  The  new  balances  will 
bear  Interest  from  22d  February,  1883;  be  au- 
dited with  $140  paid  for  board,  and  also  all 
other  legal  payments,— and  so  on  down  to 
1887,  when  L.  A.  Ashley  Is  appointed  com- 
mittee. In  his  account  he  Is  entitled  to  com- 
missions for  receiving,  and  is  entitled  to  cred- 
it for  board,  at  $140  per  year,  until  the  date 
of  his  action,  on  22d  June,  1892.  After  that 
date  such  committee  Is  allowed  credit  each 
year  for  $515,  for  the  care  and  maintenance- 
of  his  Cestui  que  trust,  and  as  soon  as  his 
ward's  estate  Is  exliansted,  under  the  account- 
ing herein  provided  for,  he  Is  allowed  to  de- 
mand that  the  executors  of  the  last  will  of 
William  Ashley,  deceased,  shall,  during  each 
year,  assess,  collect,  and  pay  over  to  him, 
as  committee  for-  the  said  William  Ashley, 
the  younger,  the  said  sum  of  $515;  and,  in 
case  any  one  of  the  legatees  and  devisees  un- 
der the  will  of  William  Ashley,  the  elder, 
shall  fall  to  pay  the  amount  assessed  against 
him  or  her  by  the  said  executors,  the  said 
legacies  and  devises  may  be  sold,  under  the 
process  of  the  court,  by  the  master  for  Bam- 
well  county,  to  raise  their  respective  assess- 
ments for  the  support  of  such  lunatic  afore- 
said. So  much  of  the  decree  as  dismisses  the 
second  action  is  sustained,  because  the  stat- 
ute of  limitation  Is  a  perfect  protection  to  the 
estate  of  Joseph  Ashley,  deceased,  so  far  as 
the  plaintiffs  to  the  second  action  are  con- 
cerned. It  follows,  therefore,  that  the  decree 
must  be  modified  as  herein  requii-ed.  It  is 
the  judgment  of  this  court  that  the  judgment 
of  the  circuit  court,  as  to  the  first  action,  be 
modified  as  herein  required,  and  the  action 
Is  remanded  to  the  circuit  court  for  the  for- 
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mnlation  of  a  deci-ee  after  the  accounts  are 
recast  as  required  herein  by  the  master  foV 
Barnwell  county.  It  Is  the  fui-ther  judgmeui 
of  thlB  court  that  the  judgment  of  the  circuit 
court  in  the  second  action  Is  affirmed. 


ARMSTRONG  et  al.  t.  BRANT. 
(Supreme  Court  of  South  Carolina.     April  19, 

SeBYICX  or  SaifMON8— NOSHSSISBKT  Depbsdant 

— LE&7IN0  Copt  at  Residence. 

1.  Code  ClT.  Proc.  $  156  (2  ReT.  St.  1893, 
p.  67),  maklner  personal  service  of  a  summons 
out  or  the  state  eqnivnlent  to  publication  of  the 
summons,  nnd  mailing  a  copy  thereof  to  a  non- 
resident defendant,  is  not  sufiiciently  complied 
with  by  levying  an  attachment  on  land  within 
the  state  belonging  to  a  nonresident  defendant, 
und  leaving  n  copy  at  his  place  of  residencp.  out 
of  the  state,  in  nis  absence,  without  publishing 
the  summons. 

2.  Code  Civ.  Proc.  §  155,  subd.  4  (2  Rev. 
St.  1S)3,  p.  67).  providing  that  the  summons  may 
he  served  by  delivering  a  copy  thereof  to  any 
person  of  discretion  residing  at  the  residence  of 
defendant,  applies  only  to  service  on  a  person 
within  the  state. 

Appeal  from  common  pleas  circuit  court  of 
Hampton  county;   J.  D.  Witherspoon,  Judge. 

Action  by  Armstrong,  Cator  &  Co.  against 
M.  O.  Brant  for  goods  sold  and  delivered. 
Prom  an  order  refusing  to  set  aalde  a  Judg- 
ment in  favor  of  plaintiffs,  defendant  appeals. 
Reversed. 

Julius  P.  Youmans  and  A.  M.  Boozer,  for 
appellant.    W.  S.  TiUinghast,  for  respondents. 

McIYER,  0.  J.  This  Is  an  appeal  from  an 
order  made  by  bis  honor.  Judge  Witherspoon, 
refusing  a  motion  to  set  aside  a  Judgment 
heretofore  recovered  by  the  plaintiffs  against 
the  defendant  This  motion  was  luised  upon 
several  grounds,  among  wliich  was  tliat  the 
defendant  had  never  been  legally  served  with 
process,  and  hence  the  court  which  rendered 
the  Judgment  now  sought  to  be  set  aside 
never  acquired  Jurisdiction  over  the  defend- 
ant In  the  case.  It  Is  needless,  and  would 
perhaps  be  Improper,  to  consider  any  of  the 
other  grounds  upon  which  the  motion  was 
based,  under  the  view  which  the  court  takes 
of  the  Jurisdictional  question,  and  therefore 
these  other  grounds  need  not  be  stated.  The 
facts  out  of  which  the  question  of  jurisdic- 
tion arises  are  not  disputed,  and  may  be  stat- 
ed as  follows:  The  plaintiffs  are  residents  of 
the  city  of  Baltimore,  In  the  state  of  Mary- 
land, and  the  defendant  Is  a  resident  of  the 
city  of  Augusta,  in  the  state  of  Georgia,  and 
the  action  In  which  the  judgment  In  question 
was  recovered  by  default  defendant  not  ap- 
pearing, was  brought  by  the  plaintiffs  against 
the  defendant  on  an  open  account  for  goods 
sold  and  ddlvered  in  the  court  of  common 
pleas  for  Hampton  county,  In  the  state  of 
South  Carolina.  At  the  time  the  action  was 
commenced,  the  plaintiffs  sued  out  a  warrant 
of  attachment,  which  was  levied  upon  a  tract 


of  land  situate  in  this  state,  belonging  to  the 
defendant.  The  plaintiffs  also  obtained  au 
order  for  the  publication  of  the  summons,  but 
no  publication  thereof  was  ever  made.  The 
plaintiffs,  however,  undertook  to  serve  the  de- 
fendant with  a  copy  of  the  summons  by  leav- 
ing the  same  at  the  residence  of  the  defend- 
ant In  the  said  city  of  Augusta,  with  the 
mother  of  the  defendant,  she  being  a  person 
of  suitable  age  and  discretion,  residing  at  the 
time  with  the  defendant  at  her  place  of  resi- 
dence in  the  city  of  Augusta,  but  the  defend- 
ant never  was  personally  served,  either  with- 
in or  without  the  limits  of  this  state.  So  that 
the  vital  question  which  we  encountw  at  tlie 
threshold  of  this  case  Is  whether  the  court 
ever  acquired  jurisdiction  to  render  the  judg- 
ment now  sought  to  be  set  aside.  If  it  did 
not  then  the  Judgment  is  void,  and  the  de- 
fendant is  entitled  to  have  it  so  declared  by 
her  motion  in  the  same  case.  This  question 
turns  upon  the  inquiry  whether  the  defendant 
was  ever  made  a  party  to  tliat  case  in  any  of 
the  modes  prescribed  by  law  for  that  purpose, 
and  such  inquiry  is  narrowed  down  to  the 
question  whether  the  defendant  was  ever 
legally  served  with  the  summons  before  the 
judgment  in  question  was  rendered;  and  tliat 
depends  upon  the  question  whether  a  nonresi- 
dent can  be  made  a  party  to  an  action,  even 
after  a  writ  of  attachment  has  been  regularly 
Issued  and  levied  upon  real  property  of  the  de- 
fendant situate  In  this  state,  without  publica- 
tion and  mailing  a  copy  of  the  summons  to  de- 
fendant, and  without  personal  service  of  the 
summons  outside  of  the  state,  after  the  order 
of  publication  has  been  made.  Inasmuch  as 
It  appears  that  no  publication  was  ever  made, 
though  an  order  to  tliat  effect  was  made,  the 
precise  question  here  presented  is  whether 
service  by  leaving  a  copy  of  the  summons  at 
the  residence  of  defendant  outside  of  the 
state,  with  a  person  of  suitable  age  and  dis- 
cretion, will  be  sufficient  or  whether  personal 
service  Is  not  necessary.  It  seems  to  us  that 
this  question  is  conclusively  determined  by 
the  express  terms  of  section  156  of  the  Cod*  of 
Civil  Procedure^  as  found  In  2  Rev.  St  1883. 
pp.  67,  68,  where,  after  providing  a  mode  by 
which  absent  defoidants  may  be  made  par- 
ties to  an  action,  to  wit  by  publication. 
In  the  cases  specified,  one  of  which  is  "(3) 
where  he  Is  not  resident  of  this  state  but  has 
property  therein,  and  the  court  has  Jurisdic- 
tion of  the  action,"— precisely  this  case.— the 
section  further  provides  as  follows:  "Where 
publication  is  ordei^,  personal  service  of  the 
summons  out  of  the  state,  la  equivalent  to 
publication  and  deposit  In  the  post  ofiQce." 
It  is  clear,  therefore,  by  this  express  statu- 
tory provlsiMi,  that  the  only  way  In  which  a 
nonresident  defendant  can  be  made  a  party 
to  an  action  in  the  courts  of  this  state  is 
eltlier  by  publication  actually  made  for  the 
time  prescribed,  and  deposit  in  the  post  office, 
or  by  personal  service  of  tlie  summons  on  the 
defendant  outside  of  this  state,  after  an  order 
for  publication  has  been  obtained.    It  follows 
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therefore,  that,  as  It  Is  admitted  In  thia  case 
that  no  publication  was  ever  made,  and  tliat 
the  stunmons  was  not  personally  served  upon 
the  defendant,  the  defendant  never  was  legal- 
ly made  a  party  to  the  action  in  which  the 
Judgment  In  question  was  rendered,  and 
hence  such  Jndgmmt  should  be  set  aside.  It 
is  said,  however,  that  so  much  of  the  section 
of  the  Ck>de  above  cited  as  requires  iiersonal 
service  on  a  nooresldent  when  made  outside 
tlie  limits  of  the  state  has  been  repealed  by 
the  act  of  1892  (21  St  at  I^rge,  p.  104),  but  It 
will  be  seen  by  the  reference  to  that  act  that 
it  does  not  purport  to  alter  or  repeal  any  part 
of  section  15C  of  the  Code,  from  which  we 
have  quoted,  bat  its  operation  is  In  express 
terms  confined  to  another  section  (155),  for 
the  language  of  the  act  is:  "That  subdivision 
4  of  section  155  of  the  Code  of  Civil  Procedure 
of  this  state  be,  and  the  same  is  hereby  amend- 
ed so  as  to  read  as  follows:  *  *  *  (4)  In  all 
other  cases  to  the  defendant  personally  or  to 
any  person  of  dlaci'etlon  residing  at  the  resi- 
dence, (H"  employed  at  the  place  of  business 
of  said  defendant"  To  allow  the  act  of  1892 
to  operate  as  an  amendment  to  section  156,  to 
which  it  makes  no  reference  whatever,  when, 
by  Its  express  terms, .  Its  operation  Is  confined 
to  another  section,  relating,  as  we  think,  to  a 
different  state  of  things,  does  not  seem  to  ns 
to  be  permissible.  It  seems  to  us  clear  that 
the  purpose  <^  section  155  was  to  provide  how 
service  may  be  made  upon  a  person  within 
the  state,  and  then  the  Code  proceeds,  in  the 
very  next  section  (156),  to  provide  how  serv- 
ice paay  be  made  upon  persons  outside  of  the 
state,  for  the  section  opens  with  these  words: 
"When  the  person  on  whom  the  service  of  the 
summons  is  to  be  made  cannot,  after  due 
diligence,  be  found  within  the  state,"  going 
on  to  provide  how  service  may  be  made  in 
such  a  case,  showing  very  clearly  that  the 
legislature,  after  providing  bow  service  may 
be  made  upon  a  certain  class  of  persons,  to 
wit,  those  who  may  be  found  within  the 
states  by  the  terms  of  section  155,  hitended  to 
provide  a  different  mode  of  service  upon  per- 
sons of  a  different  class,  to  wit,  those  outside 
of  the  state.  We  do  not  think,  therefore,  that 
it  is  legitimate  to  apply  an  amendment,  ex- 
pressly declared  to  be  designed  to  alter  the 
lew  as  to  the  mode  of  serving  one  class  of 
persons,  to  a  different  section,  prescribing  the 
mode  by  which  service  upon  another  class 
of  persons  may  be  made.  To  this  construc- 
tion of  the  effect  of  the  act  of  1892,  which  we 
have  adopted,  the  legislatuie  seems  to  have 
given  its  approval,  for  in  the  Revised  Statutes 
of  1893,  in  which  the  amendment  of  1892  is 
Incorporated  in  subdivision  4  of  section  155, 
the  terms  (rf  section  156  remain  unaltered. 
Now,  while  it  Is  quite  true  that  the  Revised 
Statutes  cannot  be  regarded  as  having  the 
force  of  law,  by  reason  of  the  fact  that  they 
were  never  passed  in  the  mode  prescribed  by 
the  constitution,  yet  It  is  equally  true  that, 
since  the  passage  of  the  act  of  1892,  the  legis- 
laturev  by  an  act  approved  4th  January,  1894 


(21  St  at  Large,  p.  602),  declared  that  the 
Revised  Statutes  be  "approved  as  a  revision, 
digest  and  arrangement  of  the  statute  law, 
civil  and  criminal,  of  the  state  of  South  Caro- 
lina, as  it  stood"  on  the  28th  of  November, 
1893,  and  has  promulgated  the  same  as  such 
in  the  form  which  appears  In  the  volume 
which  we  have  cited.  The  circuit  Judge 
seems  to  have  based  his  decision  entirely  up- 
on the  case  <a  Gibson  v.  Everett  (S.  C.)  19 
S.  K.  286.  But  an  examination  of  that  case 
win  ^ow  that  It  differs  widely  from  this 
case,  for  In  that  case  it  spiieared,  not  only 
that  an  order  of  publication  had  been  obtain- 
ed, but  that  such  publication  had  been  actual- 
ly made,  which  would  have  been  sufficient 
to  give  the  court  Jurisdiction  after  Uie  real 
property  of  the  defendant  within  this  state 
had  been  attached;  but  there  was  also,  in 
that  case,  actual  service  made  on  the  defend- 
ant In  the  state  of  North  Carolina,  while  In 
the  present  case  there  was  no  publication 
made,  and  no  personal  service  on  the  defend- 
ant In  the  state  of  Greorgla.  That  case,  there- 
fore, is  clearly  inapplicable.  We  avail  our- 
selves of  this  opportunity  of  saying  that  It 
does  not  seem  to  us  that  fhere  is  the  slight- 
est foundation  for  the  criticism  which  seems 
to  have  been  made  of  that  case  (Gibson  v. 
Everett).  We  do  not  think  that  any  point 
there  decided  is  in  conflict  with  any  former 
decision  of  this  court 

We  have  not  deemed  It  necessary  to  consid- 
er any  question  as  to  the  attachment,  for  as- 
Bimilng,  for  the  purposes  of  this  discussion, 
that  the  attachmoit  was  free  from  all  objec- 
tions, yet  we  do  not  see  how  that  can  affect 
the  question  of  the  Jurisdiction,  to  which 
alone  we  have  confined  our  attention.  It  is 
contended,  and  properly  conceded,  that  an  ac- 
tion cannot  now,  as  was  formerly  the  case, 
be  commenced  by  attachment,  but  that  an 
attachment  Is  merely  a  personal  remedy  In  an 
action ;  and  while  It  is  undoubtedly  true  that  an 
attachment  may  be  obtained,  upon  a  proper 
showing  for  that  purpose,  before  the  sum- 
mons has  been  sored,  provided  the  action 
has  been  commenced  by  lodging  the  summons 
with  the  sheriff  tor  service,  or  is  commenced 
at  the  time  of  the  obtaining  of  the  warrant  of 
attachment,  yet,  unless  the  action  is  prosecut- 
ed to  Judgment,  the  attachment  will  be  fruit- 
less of  results.  Hence  we  are  unable  to  see  how 
the  obtaining  and  levy  of  the  attachment  can 
affect  the  question  of  Jurisdiction,  upon  whir-h 
alone  we  pass  any  conclusion.  It  seems  to 
ns  that  the  order  appealed  from  should  be 
reversed,  and  It  Is  so  adjudged. 


PORTER  et  al.  v.  STRICKBR  et  al. 

(Supreme  Court  of  South  Carolina.     April  19, 

1893.) 

MOKTOAOE  BT  IXSOLVBNT— VaLIDITT— PRSrSBBX- 

TIAL  AssioxMBirr. 
1.  A  mortgflge.  given  by  an  Insolvent  debt- 
or to  a  creditor,  which  Is  Intended  as  security  for 
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his  debt  and  not  a«  a  transfer  of  the  property 
•8  a  preference,  is  not  iivalid  nnder  ReT.  St. 
1S03,  {  2146,  providing  that  an  assignment  by 
an  insolrent  debtor  of  his  property,  as  a  prefer- 
ence to  any  other  creditor  than  the  public,  shall 
be  Toid. 

2.  The  qneation  whether  a  mortage  givcai 
by  an  insolTent  to  a  creditor  was  intended  as  a 
security  or  as  a  preferential  transfer  of  the  prop- 
erty is  a  question  of  facL 

Appeal  from  common  pleas  drcnlt  court  of 
Chester  county;   R.  C.  Watts,  Judge. 

Action  by  Benjamin  B.  Porter  and  others 
against  Robert  W.  Strieker  and  othere  to 
have  a  mortga^  of  defendants  declared  Told 
as  in  fraud  of  creditors.  From  a  judgment 
for  plaintiff,  defendants  appeal.     Reversed. 

The  following  was  the  report  of  the  referee: 

"This  is  a  supplementary  proceeding  on  the 
part  of  judgment  creditors  of  R.  W.  Strieker, 
and  was  commenced  on  the  14tta  day  of  Feb- 
ruary, 1898,  by  service  of  summons  and  com- 
plaint, and  has  for  Its  object  setting  aside  a 
mortgage  executed  by  R.  W.  Strieker  to  Mary 
J.  Coleman  on  the  1st  day  of  January,  1892, 
upon  the  ground  that  same  was  given  with 
the  intent  to  defeat  his  commercial  creditors 
and  prefer  Mary  3.  Coleman,  and  charging 
and  alleging  tbat  the  debt  to  Mary  J.  Cole- 
man was  not  bona  fide,  and,  further,  that  the 
mortgage  was  indeed  an  assignment  made  and 
executed  in  violation  of  the  laws  of  the  state, 
and  Is  void.  All  of  the  defendants  made  an- 
swer denying  the  material  allegations  of  the 
complaint.  The  total  amount  of  the  judg- 
ment (judgments  bearing  date  April  1,  1802) 
debts  established  before  me  amount.  In  round 
numbers,  to  twenty-four  hundred  dollars,  and 
In  two  of  tlie  cases  the  executions  have  been 
returned  to  the  clei^'s  ofHce  marked  'Nulla 
bona.'  I  hare  taken  the  testimony  as  ordered, 
which  is  now  on  file  in  this  court,  and  from 
the  testimony  1  find  the  following  facts: 

"Robert  W.  Strieker  had  for  a  number  of 
years  been  carrying  on  a  mercantile  and  man- 
ufacturing business  in  the  town  of  Chester, 
and  for  the  transaction  (f  such  business  oc- 
cupied and  used  the  shops,  storerooms,  etc., 
belonging  to  the  defendant  Mary  J.  Coleman 
(whose  agent  John  K.  Coleman  was  then  and 
now  is).  Tbat  the  rental  value  of  said  shops, 
storerooms,  etc.,  was  the  sum  of  four  hundred 
dollars  per  annum,  and  that  Robt.  W.  Striek- 
er paid  the  rents  at  the  above-mentJoned 
price,  up  to  and  including  the  year  1887. 
That,  for  the  years  1888,  1889,  1890,  and 
1891,  Strieker  failed  to  pay  the  rents  except 
in  part,  but  executed  and  delivered  to  Mary 
J.  Coleman  his  notes  for  the  rent  of  1888, 1889, 
1890,— the  rent  tat  1891  being  included  in  the 
mortgage  in  controversy,  no  note  having  been 
given  for  this  year,— the  notes  for  rent  to  bear 
interest  from  the  end  of  each  rental  year. 
That  one  of  said  notes  has  been  lost  or  mis- 
placed by  Strieker  since  he  took  up  the  same 
by  the  mortgage  That  on  Ist  January,  1892, 
Strieker  was  due  and  owing  Mrs.  M.  J.  Cole- 
man the  sum  of  sixteen  hundred  dollars,  on 
account  of  rent,  and  also  the  sum  of  two 


hundred  dollars  whieb  she  bad  loaned  him, 
making  Strieker's  total  indebtedness  to  her 
eighteen  hundred  dollars.  That  at  this  time. 
to  wit,  January  1,  1892,  Strieker  was  Indebted 
to  sundry  creditors  In  the  aggregate  about 
four  thousand  dollars  over  and  tbove  the 
amount  he  owed  Mrs.  Coleman,  and  had.  in 
the  way  of  assets,  between  two  and  thre* 
thousand  dollars  in  way  of  notes,  mortgage^i, 
and  accounts  in  addition  to  the  stock  on  ham). 
Strieker  was  at  this  time  insolvent,— be  says 
ao  himself,  In  effect,— and  (Toleman  knew  that 
he  bad  been  hard  pressed  for  money,  and 
while  he  may  not  have  been  absolutely  cer- 
tain of  his  insolvency,  yet,  from  all  the  cir- 
cumstances, and  considering  the  intimate  re- 
lationship which  existed  between  3.  K.  Cole- 
man and  Strtcker,  Coleman  knew  that  Striek- 
er could  not  meet  his  obligations  if  bis  cred- 
itors pressed  blm,  which  for  the  purposes  of 
this  case  amounts  to  the  same  thing  as  in- 
solvency. Coleman  was  indulgent  to  Stric);- 
er,  and  up  to  this  time  had  frequently  loaned 
him  money,  as  much  as  two,  three,  and  four 
himdred  dollars  at  a  time.  On  the  1st  day  of 
January,  1892,  under  these  circnmstances. 
Strieker  executed  and  delivered  to  Mrs.  M.  J. 
Coleman  (through  her  agent,  J.  K.  Coleman) 
the  note  and  mortgage  now  in  controversy, 
payable  at  one  day,  covering  the  articles  as 
set  out  in  the  complaint  in  this  action,  and, 
from  the  testimony  of  Strieker  himself,  cov- 
ered everything  he  had  except  a  feiw  buckles 
in  the  harness  shop,  and  the  said  morti^ge 
was  placed  upon  record  in  office  of  register  of 
mesne  conveyances  of  Chester  county,  on  the 
8d  day  of  February,  1802.  Tbat  the  mortga^ 
was  given  for  bona  fide  debt,  a  large  portion 
of  which  was  long  since  past  due,  and  was 
then  all  due  and  unpaid,  and  that  Stricter 
gave  her  the  mortgage  to  secure  ber  and  pre- 
fer her;  and  the  testimony  fails  to  rtiow  that 
there  was  any  collusion  between  Strieker  and 
Coleman,  or  that  there  was  any  fraud  in  the 
transaction.  This  mortgage  was  held  by  Urn. 
Coleman  until  the  21st  day  of  April,  1892,  at 
which  time  a  sale  of  the  mortgaged  goods  wst'i 
made  thereunder,  after  legal  advertisement; 
and  on  this  day  notice  was  served  upon  Mrs. 
M.  J.  Coleman  and  J.  K.  Coleman,  ber  a^nt, 
by  Messrs.  Olenn  and  Gage,  attorneys  repre- 
senting sundry  creditors  of  R.  W.  Strickor. 
protesting  against  the  sale  of  the  goods  and 
chattels  of  R.  W.  Strtek^,  stating  In  said  no- 
tice that  the  mortgage  was  void,  and  tbat  tbe 
creditors  would  look  to  them  for  said  .;oods 
and  the  value  thereof.  The  sale,  boweror, 
was  made,  under  the  direction  and  supervi- 
sion of  J.  K.  Coleman,  and  all  articles  enu- 
merated in  the  mortgage  were  sold  except 
some  silverware,  which  was  erroneously  In- 
cluded therein,  and  was  the  property  of 
Strieker's  son.  From  the  sale  bill  in  evi- 
dence, the  property  sold  brought  $l.in3..Vt. 
and  at  the  sale  J.  K.  Coleman  purchased  for 
himself  (not  as  agent  for  Ms  wife)  good« 
amounting  to  11,003.25,  and  the  mortgage  of 
Mrs.  Oolemao  has  a  credit  Indorsed  thereon 
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of  date  25th  April,  1892,  eleven  bnndi-ed  dol- 
lars and  fifty  cents.  That  the  sale  was  an 
open  and  fair  sale.  That  the  vehicles  and 
coffins  billed  to  bring  their  cost  value,  the  de- 
ficiency being  one  hundred  and  fifty  to  one 
hundred  and  seventy-five  dollars;  the  notea, 
mort^ges,  and  accounts  only  bringing  the 
eum  of  forty  dollars.  That  Strieker,  In  order 
to  reduce  rent  expenses,  on  Ist  January,  18U2, 
moved  part  of  the  gooda  upon  which  the  mort- 
gage of  Coleman  was  placed  to  Odd  Fellows' 
Hall,  giving  up  a  room  of  Mrs.  Ckileman's,  in 
which  the  goods  had  previously  been,  and 
these  goods  were  sold  In  Odd  Fellows'  Hall. 
That  John  K.  Coleman  left  the  goods  bought 
bought  by  him  at  the  sale  in  charge  of  Striek- 
er to  sell  for  him,  and  that  Strieker  turned 
over  to  Coleman  the  moneys  received  by  Mm 
on  account  of  such  sales.  Some  of  the  vehicles 
are  yet  unsold,  and  Strieker  has  collected  for 
Coleman  on  the  ootstandhig  notes  and  ac- 
counts purchased  by  Coleman  at  the  sale  from 
one  to  two  hundred  dollars.  Tli&t  Strieker 
turned  over  to  other  creditors  two  vehicles. 
In  March,  1802,  upon  which  Coleman  held 
«  mortgage.  This  was  before  Coleman  seized 
the  goods,  and  Strieker  replaced  the  vehicles 
by  substituting  others  made  by  him.  That 
Coleman  never  listed  the  notes,  mortgages, 
and  accounts  purchased  by  him.  They  call  for 
a  value  of  about  one  thousand  dollars,  but  be 
has  collected  only  about  aeventy-five  dollars 
upon  tbem,  and  he  has  collected,  all  told,  from 
sale  of  vehicles,  notes,  mortgages,  and  ac- 
counts, abotrt  nine  hundred  dtdlars,  and  has 
several  Jobs  still  on  hand.  That  Strieker  Is 
now  conducting  business  as  agent  for  his 
wife,  Sarah  J.  Strieker,  having  borrowed  five 
hundred  dollars  from  the  Building  &  Loan  As- 
sociation for  that  purpose. 

"Now,  from  the  fkcts  of  this  case  as  above 
stated,  Is  the  mortgage  in  controversy  an  as- 
«ignmcnt  in  fact,  though  a  mortgage  in  name? 
The  debt  was  bona  fide.  Part  of  it  had 
been  past  due  for  tiiree  years,  and  with  each 
year,  under  our  law,  Mrs.  Coleman  bad  a  pre- 
ferred Hen  Tipon  the  merchandise  in  her 
ftouaes  to  seoire  the  payment  of  her  rents, 
but  she  was  indulgent  to  Strieker,  and  mani- 
fested a  desire  to  help  him  along  in  his  busi- 
ness, not  only  by  not  closing  down  upon  him 
for  her  yearly  rents,  which  she  had  a  per- 
fect right  to  do,  but  in  addition  loaned  Ulm 
«B  much  as  two  hundred  dollars  in  money  to 
assist  him  to  prosecute  his  business.  The 
counsel  for  plaintiff,  in  the  argument  before 
me  at  the  reference,  called  my  special  atteu- 
tlon  to  the  eases  of  Melnhard  v.  Strickland, 
29  S.  a  491,  7  S.  B.  838,  and  of  Archer  v. 
I^ng,  82  S.  C.  171, 11  S.  E.  86.  I  have  exam- 
ined these  cases  carefully,  and  fall  to  find  any 
analogy  between  them  and  the  one  now  be- 
fore the  court,  the  facts  being  entirely  differ- 
ent. In  this  case  the  mortgage  was  given 
for  a  bona  fide  debt  past  due,  and  no  attempt 
to  foreclose  the  same  until  about  90  days  alt- 
er its  execution,  and  even  then  evidently  In 
eelf-deleuse,  while.  In  the  ame  of  Melnhard 


v.  Strickland,  the  mortgage  was  given  pay- 
able on  demand,  and  had  lucoiix>rated  iu  it 
debts  not  maturing  for  one  and  two  yoara, 
and  the  same  almost  Instantly  foreclosed.  In 
the  case, of  Archer  v.  Long,  the  facts  there 
brought  out  evidently  showed  collusion  be- 
tween parties  in  Interest;  that  the  mortgaged 
property,  after  sale,  remained  in  the  posses- 
sion of  the  mortgagor,  and  the  moving  cause 
of  the  execution  of  the  deed  and  mortgage  from 
Means  to  Beaty  was  that  Beaty  should  ajsslgn 
the  same  to  Means'  children.  We  have  no 
such  facts  here.  There  was  no  collusion  be- 
tween Strieker  and  Coleman,  and  Strieker 
neither  was  to  receive  nor  has  received  any 
benefit,  direct  or  indirect,  from  Coleman  on  ac- 
count of  executing  the  mortgage,  and  the  only 
object  he  had  In  view  was  to  secure  her,  and 
that  he  had  a  l^al  right  to  do,  even  if  it  can  or 
could  be  assailed  from  a  moral  standpoint 
The  counsel  for  defendants,  in  argument  be- 
fore me  at  the  reference,  called  my  special 
attention  to  the  cases  of  Verner  v.  McGhee,  2d 
&  C.  243,  2  &  B.  IIS;  Magovern  v.  Richard, 
27  8.  C.  285,  3  S.  B.  'MO;  and  Lamar  v.  Pool, 
26  S.  C.  441,  2  S.  B.  822;  and  upon  these  I 
rest  this  case.  All  the  eases  to  whluh  luy 
attention  has  been  called  by  the  attorneys 
r^resentlng  both  plaintiffs  and  defendants 
have  been  carefully  read  and  considered  by 
me,  and  through  each  of  them,  without  ex- 
ception, is  the  underlying  principle  that  a 
debtor  may  prefer  a  creditor  by  mortgage  to 
secure  a  bona  fide  debt,  where  It  Is  without 
Intent  to  defeat,  hinder,  or  defraud  other  cred- 
itors; and  this  intent.  In  my  judsiuent,  not 
appearing  In  the  case  before  me,  I  conclude 
that  the  mortgage  Is  valid,  that  the  same 
should  be  sustained,  and  the  complaint  dis- 
missed." 

The  following  was  the  decree: 

"This  is  an  action  brought  by  certain  judg- 
ment creditors  of  the  defendant  Robert  W. 
Strieker  to  have  declared  null  and  void  a  cer- 
tain mortgage  made  bf  Strieker  to  M.  J. 
Coleman,  dated  the  1st  day  of  January, 
1892,  upon  the  ground  that  said  mortgage 
was,  under  section  2014  of  the  General  Stat- 
utes, an  assignment  by  Strieker  in  preference 
to  Coleman.  This  cause  was  referred  to 
John  C.  McFadden,  Bsq.,  referee,  and  he  has 
filed  his  report  on  the  testimony,  to  which 
exceptions  were  filed  by  the  plaintiffs,  and 
the  cause  was  heard  by  me  upon  these  ex- 
ceptions. After  hearing  the  testimony,  ex- 
ceptions, the  argument  of  counsel  for  plain- 
tiffs and  defendants,  I  hold  and  adjudge  that 
said  mortgage  was  an  assignment  by  Robert 
W.  Strieker  made  to  the  defendant  M.  J. 
Coleman  with  Intent  to  prefer  her  over 
Strieker's  other  creditors,  and  was  in  viola- 
tion  of  section  2014  of  th^  General  Statutes 
of  this  state,  and  Is  null  and  void.  Before 
the  sale  of  the  mortgaged  property,  had  on 
the  2l8t  day  of  AprU,  1892,  the  plaintiffs 
gave  notice  to  John  K.  Coleman,  agent  for 
Mrs.  M.  J.  Coleman,  that  they  protested 
against   the  sale  of   the  property   on    the 
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ground  that  the  mortgage  was  void.  At  the 
said  sale,  with  notice  of  this  claim,  John  El. 
Coleman  bought  In  very  near  all  the  prop- 
erty covered  by  the  mortgage,  and  has  sold 
ninch  of  It.  Again,  he  has  also  collected 
some  of  the  accounts  due  to  Strieker,  bnt 
how  much  the  referee  does  not  exactly  re- 
port. It  is  further  adjudged  that  all  rights 
acquired  under  said  mortgage  and  the  sale 
thereunder  be  vacated  and  annulled,  and 
that  the  property  seized  and  sold  under  the 
mortgage  for  the  value  thereof  be  forthwith 
delivered  and  paid  over  to  the  receiver  here- 
inafter named,  to  hold  and  disburse  the  same 
according  to  the  provisions  of  law;  tliat  the 
defendants  M.  J.  and  J.  K.  Coleman  account 
before  the  referee  herein  for  all  the  property 
received  by  them,  or  either  of  them,  and  all 
tlie  moneys  collected  by  them,  or  either  of 
them,  under  said  mortgage;  that  this  cause 
be  recommitted  to  John  C.  McFadden,  Esq., 
as  special  referee,  to  take  the  account,  and 
ascertain  what  property  and  mon^v  and 
choses  in  action  the  defendants  H.  J.  Cole- 
man and  John  K.  Coleman  have,  or  ought  to 
have,  arising  out  of  said  mortgage;  that 
the  referee  advertise  in  the  Chester  Reporter, 
for  three  successive  issues,  the  creditors  of 
Robert  W.  Strieker  to  render  in  and  estab- 
lish their  claims  before  him ;  that  the  referee 
return  the  testimony  to  this  court,  with  his 
report  of  this  property,  money,  and  choses 
received  and  due  by  the  said  M.  J.  and  J.  K. 
Coleman,  and  rex>ort  further  as  to  what 
creditors  of  Robert  W.  Strieker  shall  be  en- 
titled to  share  the  same;  that,  to  carry  out 
this  decree,  J.  C.  Jamea,  Esq.,  be,  and  he  is 
hereby,  appointed  a  receiver,  upon  his  en- 
tering Into  the  usual  bond  in  the  sum  of 
fifteen  hundred  dollars,  to  be  approved  by 
the  clerk  of  the  court  for  Cheater  county, 
to  take  and  receipt  for  and  hold  all  the  prop- 
erty, money,  and  choses,  accounts,  etc.,  or 
the  proceeds  thereof,  covered  by  said  mor^ 
gage,  and  to  hold  th«  same  subject  to  the  fur- 
ther order  of  this  court;  that  said  receiver  Is 
hereby  empowered  to  collect  by  suit  or  oth- 
erwise any  debts  due  to  Robert  W.  Strieker, 
and  embraced  in  said  moitgage,  and  to  sell 
any  of  the  property  covered  by  the  same. 
It  Is  further  ordered  and  adjudged  that  the 
defendants  pay  the  costs  of  this  action.  It 
is  further  ordered  and  adjudged  that  plain- 
tiffs may  apply  at  the  foot  of  this  decree  for 
any  further  order  to  carry  out  the  same,  as 
may  be  necessary." 

S.  P.  Hamilton,  for  appellants.  J.  L.  Glenn 
and  G.  W.  Gage,  for  appellees. 

McIVER,  O.  J.  The  facts  of  this  case  are 
so  fully  stated  in  the  report  of  the  referee  as 
to  render  any  restatement  of  them  here  un- 
necessary, Inasmuch  as  such  report,  together 
with  the  decree  of  the  circuit  Judge,  will  be  in- 
corporated in  the  report  of  this  case.  The 
object  of  the  action  was  to  set  aside  a  chattel 
mortgage  given  by  the  defendant  Strieker  to 


his  codefendant  M.  J.  Coleman.  While  tbe 
mortgage  was  assailed  in  tbe  complaint  upon 
two  grounds:  (1)  Tbat  it  was  void  under  tin 
statute  of  Elisabeth;  (2)  that  it  was  void  un- 
der the  assignment  law,— yet,  as  the  attack  on 
the  first  ground  utterly  failed,  the  only  ques- 
tion for  consideration  now  is  whether  the  mort- 
gage is  void  under  the  assignment  law.  tiee 
section  2146,  Rev.  St  In  order  to  sustain  this 
ground,  It  is  necessary  to  show  that  tbe  trans- 
action in  question,  though  taking  the  form  of 
a  mortgage,  was,  in  fact  intended  as  an  as- 
signment with  preferences,  and  thus,  while 
not  in  form  a  violation  of  the  letter,  was  real- 
ly in  violation  of  the  spirit  and  true  intent  of 
the  act  This  has  been  the  uniform  construe- 
aoa  which  this  court  has  placed  upon  that 
feature  of  the  assignment  law  (section  2014  of 
the  General  Statutes  of  1882,  now  section  21'lt> 
of  the  Revised  Statutes  of  1893),t  from  tbe 
case  of  WUks  v.  Walker,  22  S.  C.  108,  the  tint 
case  in  which  this  subject  was  considered, 
down  to  the  case  of  Mitchell  v.  Mitchell  (■'<. 
O.)  20  S.  E.  405,  the  last  utterance  of  the  court 
upon  the  subject  In  tbe  case  of  Wilks  t. 
Walker  the  question  was  considered  as  aris- 
ing on  a  demurrer  to  the  answer,  in  which  it 
was  alleged  that  the  transactions  there  as- 
sailed were  entered  Into  in  pursuance  of  an 
intent  to  assign  all  of  tbe  Insolvent  debtor's 
property  to  certain  of  his  creditors  in  prefer- 
ence to,  and  exclusion  of,  all  his  other  cred- 
itors, and,  this  allegation  being  admitted  by 
tbe  demurrer,  the  transactions  there  assailed 
wese  obnoxious  to  the  assignment  law,  for 
there  the  intent  was  admitted.  In  Austlc  v. 
Morris,  23  S.  C.  393,  the  circuit  Judge  foand 
as  a  fact  that  the  mortgages  there  assaiM 
were  in  fact  intended  as  an  attenq>t  to  evade 
the  provisions  of  the  assignment  law,  and,  thi:; 
finding  of  tact  being  accepted  and  approved  br 
this, court,  the  legal  conclusion  followed  thai 
the  mortgages  were  in  fact,  though  not  hi 
form,  an  assignment,  and  therefore  void,  un- 
der the  provisions  of  the  assignment  law.  la 
Lamar  v.  Pool,  26  S.  C,  at  page*446,  2  S.  E. 
822,  the  late  Chief  Justice  Simpson,  in  dellv- 
eetng  the  opinion  of  this  court,  after  laying 
down  the  universally  conceded  doctrine  tbat 
even  an  insolvent  debtor  may,  by  a  bona  fide 
mortgage  which  is  intended  merely  as  a  se- 
curity, prefer  one  creditor,  uses  the  foUowtng 
language:  "So  that  in  all  of  these  cases, 
where  the  instrument  assailed  as  contrary  to 
section  2014  [now  section  2146]  does  not,  in  its 
form,  violate  that  section,  having  earmarks 
that  cannot  be  mistaken,  the  question  must 
binge  upon  the  intent  of  the  partiea  Is  the 
paper  a  bona  fide  mortgage.  Intended  as  a 
security,  which  tbe  law  allows?  or  was  it  h>- 
tended  as  an  assignment,  in  which  the  particu- 
lar creditor  Is  preferred,  the  form  of  the  paper 
having  been  adopted  to  evade  tbe  act?  This 
question,  In  such  a  case,  becomes  a  question 

1  Rev.  St.  1883,  f  2146,  provides  that  an 
assignmeot  by  an  msolvent  debtor  of  his  prop- 
erty, as  a  preference  to  any  other  creditor  than 
the  public  is  void. 
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of  fact,  and  such  Is  the  case  now^  before  the 
court"  The  court  then  goes  on  to  consider 
this  question  of  fact,  and,  agreeing  with  the 
<rircait  Judge  that  there  was  no  such  Intent, 
sustains  the  mortgage.  In  Metnhard  v. 
Strickland,  29  S.  O.,  at  page  496,  7  S.  B.  838, 
che  court,  In  considering  a  case  Ulce  the  pres- 
ent, used  the  following  language:  "It  Is  plain, 
then,  that  in  cases  of  this  kind  the  question 
is  mainly  one  of  fact  as  to  the  Intention  of 
the  parties.  If  the  Instruments  employed  were 
bona  flde  Intended  merely  as  security,  and 
not  as  a  means  of  evading  the  provisions  of 
the  assignment  act,  then  they  do  not  fall  with- 
in the  purview  of  that  act.  But  If,  on  the 
contrary,  the  Instruments  resorted  to,  whatever 
may  be  their  form,  were  Intended,  not  merely 
as  security,  but  as  a  means  of  transferring 
the  debtor's  property  to  the  favored  creditor 
to  the  exclusion  of  others,  with  a  view  to 
evade  the  provisions  of  the  assignment  act, 
then  they  mnst  be  regarded  as  null  and  void, 
under  the  provisions  of  that  act"  And  the 
court  goes  on  to  notice  the  cases  of  Vemer  ▼. 
McGhee.  28  S.  O.  248,  2  S.  B.  113,  I^mar  v. 
Pool,  snpra,  and  Magovem  v.  Richard,  27  S. 
C.  272,  3  S.  E.  340,  where  the  attack  upon  the 
transactions  there  assailed  failed  because  of 
the  failure  to  show  any  such  intent  in  either 
of  those  cases.  As  it  is  well  expressed  in 
Verner  v.  McGhee,  supra:  "The  assignment 
act  has  no  application,  unless  there  is  either 
an  actual  assignment,  or  a  state  of  facts,  fully 
l>roTed  or  admitted,  which,  in  conscience  and 
oqulty,  are  tantamount  to  an  assignment  with 
tmlawfnl  preferences."  In  Putney  v.  Pries- 
leben,  32  S.  C.  492, 11  S.  B.  337,  the  same  doc- 
trine was  fully  recognized  and  acted  upon. 
To  the  same  effect  see  Mclntyre  v.  Legon,  38 
S.  C,  where,  at  page  403, 17  S.  B.  253,  In  de- 
livering the  opinion  oif  the  court,  Mr.  Justice 
^IcGrOwan  lays  down  the  rule  in  the  following 
lan^iage,  quoted  with  approval  from  the  sep- 
arate opinion  in  Austin  v.  Morris,  supra:  "I 
do  not  doubt  that  an  insolvent  debtor  may,  by 
a  bona  flde  mortgage,  which  la  Intended  mere- 
ly as  a  secnrity,  prefer  one  creditor;  yet  if 
the  mortgage  is  designed,  not  as  a  security, 
bat  as  a  means  of  transferring  his  property  to 
one  or  more  of  his  creditors  in  preference  of 
others,  it  seems  to  me  that  It  is,  in  ^ect, 
tboogb  not  in  form,  an  assignment,  and  comes 
wltbln  the  mischief  intended  to  be  suppressed 
by  section  2014  of  the  General  Statutes."  Aft- 
er tbns  laying  down  the  rule,  the  learned  jus- 
tice proceeds  as  follows:  "Taking  this  as  our 
guide,  let  us  apply  the  mle  to  this  case.  The 
question  Is  really  one  of  fact  The  referee 
found  that  the  mortgages  were  not  intended 
by  I^egon  to  operate  as  an  assignment  of  bis 
property,  but  were  honestly  executed  for  the 
purpose  of  protecting  Catherine  Legon,  as  a 
t>ona  flde  creditor.'  The  circuit  judge  con- 
curred In  this  finding,  and,  under  the  well- 
known  mle  of  this  court,  it  will  not  be  dis- 
turbed." etc;  and  the  mortgages  were  sus- 
tained. To  same  effect  see  Monaghan  Bay 
Co.  T.  Dickson,  38  S.  C.  140,  17  S.  B.  006. 


The  case  of  &Iann  v.  Poole,  18  &  E.  145, 
889,  reported  also  in  40  S.  C.  1,  comes  next 
in  order.  That  case  seems  to  be  relied  on 
by  connsel  for  respondents  as  shaking,  or 
at  least  qualifying,  the  doctrine  uniformly  rec- 
c^nlzed  in  the  series  of  cases  above  cited,  by 
laying  down  as  the  true  test,  in  all  such  cases 
as  the  present,  the  result  of  an  inquiry  wheth- 
er It  was  the  intention  of  the  insolvent  debt- 
or. In  giving  the  mortgage  assailed,  honestly 
to  secure  <»ie  or  more  of  his  creditors,  or  was 
It  bis  purpose  thereby  to  give  one  or  more  of 
his  creditors  a  preference  over  other  credit- 
ors. This  view  Is  based  upon  a  partial  quo- 
tation from  the  opinion  of  Mr.  Justice  Pope 
in  that  case,  but  when  the  whole  passage  Is 
read,  and  especially  when  the  real  nature  of 
that  case  is  considered,  together  with  the  sub- 
sequent remarks  of  the  learned  Justice,  it  will 
at  once  be  seen  that  such  view  Is  based  upon 
an  entire  misconception,  and  that  the  deci- 
sion In  that  case  in  no  wise  conflicts  with  or 
qualifies  any  of  our  formw  decisions.  The 
entire  passage  in  the  opinion  reads  as  fol- 
lows: "It  is  no  longer  profitable.  In  the  light 
of  the  repeated  adjudications  of  this  court 
on  the  subject,  to  consider  the  right  of  an  in- 
solvent debtor  to  give  a  mortgage  to  one  or 
more  of  his  creditors,  when  it  is  intended 
that  such  a  mortgage  or  mortgagee  shall  op- 
erate as  mere  securities  to  secure  such  cred- 
itor or  creditors  bona  flde.  In  the  light  of 
our  decisions,  whenever  it  becomes  necessary 
to  canvass  the  transactions  of  Insolvent  debt- 
ors with  their  creditors,  who  are  preferred  bp 
receiving  a  lien  vpon  lueh  ineoltent  debtor't 
property  to  tiie  exelvtion  of  aU  other  eredU- 
ort,  to  a»  to  determine  whetJier  ttieh  prefer- 
ence* are  obnoxiovi  to  the  provitiont  of  chap- 
ter 79  of  our  Oeneral  Statvfet,  the  crucial 
test  Is  this:  Was  It  the  Intention  of  the  in- 
solvent debtor  to  honestly  secure  the  debt  of 
one  «•  mwe  of  his  creditors,  by  giving  a  Judg- 
ment, or  a  mortgage,  or  an  assignment  of  cer- 
tain choses  in  action,  or  was  it  his  purpose 
thereby  to  give  one  or  more  of  his  creditors 
a  preference  over  other  creditors?  Thus  the 
intention  of  the  insolvent  debtor  must  be  as- 
certained, and  this  presents  a  question  of 
fact"  Now,  when  it  is  remembered  that 
whenever  an  Insolvent  debtor  gives  to  one  of 
his  creditors  a  mortgage  upon  the  whole,  or 
even  a  port,  of  his  property,  he  necessarily 
gives  such  creditor  a  preference  over  his  un- 
secured creditors,  and  as  a  man  Is  always 
presumed  to  Intend  the  necessary  consequeii- 
ces  of  any  act  which  he  may  do,  it  is  very  ob- 
vious that  the  question  of  fact  mentioned  in 
the  foregoing  quotation  never  could  arise,  if 
the  language  there  found  should  be  construed 
as  coimsel  for  respondents  claim  it  should  be, 
for,  as  soon  as  it  appeared' that  the  insolvent 
debtor  had  made  a  mortgage  to  one  of  his 
creditors,  it  would  at  the  same  time  appear 
that  he  had  inreferred  one  of  his  creditors, 
and  hence  the  question  of  fact,  whether  he 
had  made  the  mortgage  with  Intent  to  prefer 
a  given  creditor,  never  could  arise.   It  is  ob- 
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'tIous,  theiefoi'e,  that  tbe  true  meaning  of  the 
passage  quoted  Is  that  la  all  such  cases  the 
question  is  Just  what  It  Is  stated  to  be  In  the 
foregoing  cases,  tliere  manifestly  referred  to. 
though  not  named:  Was  it  the  Intention  of 
the  insolvent  honestly  to  secure  one  of  his 
creditors,  or  was  it  his  purpose  thereby  to 
■(krefer  one  of  his  creditors,  In  violation  of  the 
assignment  law,  by  re8<»i:ing  to  a  mortgage 
instead  of  a  formal  assignment,  and  thus  to 
-evade  the  provisicms  of  that  law?  This,  it 
«eems  to  us,  is  shown  by  the  language  in  the 
-quotation  which  we  have  italicized,  as  well  as 
by  the  express  recognition  of  the  preceding 
-cases;  for  otherwise  we  would  be  compelled 
to  infer  that  the  Intention  was  to  overrule 
«uch  cases,  and  this  certainly  could  not  be 
said  with  the  least  show  of  propriety.  Our 
Tlew  of  the  true  meaning  of  that  decision  ia 
«till  further  confirmed  by  the  fact  that  Mr. 
Justice  Pope,  after  laying  down  the  law  as 
above  quoted,  proceeds  to  inquire  whether 
the  mortgages  then  in  question,  made  just 
about  91  days  before  the  execution  of  the 
deed  of  assignment  by  Dr.  Poole,  the  insolvent 
debtor,  were  not  parts  of  the  same  scheme, 
-culminating  in  the  deed  of  assignment,  where- 
by Dr.  Poole  attempted  to  prefer  his  wife 
And  grrandchildren  at  the  expense  of  his  oth- 
er creditors,  and,  showing  clearly  that  such 
was  the  fact,  announces  bis  conclusion  in  the 
following  emphatic  terms:  "To  expect  any 
uian  to  believe  that  Dr.  Poole  did  not  sys- 
tematically contrive  this  result  is  asking  too 
much  of  human  credulity."  Now,  if  it  was 
Intended  by  that  decision  to  declare  the  law 
to  be  that  the  only  question  In  such  a  case 
would  be  whether  the  mortgages  were  given 
with  Intent  to  prefer  one  or  more  creditors,— 
a  question  which,  as  we  have  seen,  Is  no  que»- 
tion  at  all,— then  where  would  be  the  neces- 
sity, or  even  the  propriety,  of  entering  upon 
the  Inquiry  to  which  we  have  Just  referred? 
It  is  clear  that  the  case  of  Mann  v.  Poole 
does  not  In  any  way  conflict  with  any  of  the 
previous  decisions,  and  was  not  designed  to 
-controvert  or  even  qualify  any  of  the  prin- 
ciples established  by  such  decisions. 

The  last  case  upon  the  subject  is  Mitchell 
V.  MitcheU  (S.  C.)  20  S.  E.  405.  In  that  case 
a,  mortgage  was  attacked  upon  two  grounds: 
<1)  That  it  was  given  with  intent  to  Under, 
-delay,  and  defeat  other  creditors,  in  violation 
of  the  statute  of  Elizabeth;  (2)  that  It  was  in- 
tended to  be  a  ti'ansfer  of  the  whole,  prac- 
tically, of  the  insolvent  debtor's  estate  to  the 
mortgagee,  who  was  the  wife  of  the  debtor, 
and  therefore  void  uuder  the  assignment  law. 
The  facts  necessary  to  sustain  both  of  these 
grounds  were  found  both  by  the  circuit  Judge 
and  by  this  court,  and  therefore  the  mort- 
gage was  held  void  upon  both  grounds.  It 
Is  obvious,  therefore,  that  Mitchell's  Case,  in 
which  the  opinion  was  delivered  by  the  same 
Justice  who  prepared  the  opinion  in  Mann  v. 
3>oole,  supra,  is  in  line  with  all  the  previous 


cases  hereinbefore  cited;  for  In  thitt  case  one 
of  the  points  upon  which  the  question  turned, 
as  to  whether  the  mortgage  was  invalid  un- 
der the  assignment  law,  was  whether  the 
mortgage  was  given  to  secure  an  honest  debt. 
or  whether  It  was  intended  as  a  means  o( 
transferring  the  whole,  or  practically  the 
whole,  of  the  debtor's  property  to  the  mort- 
gagee, to  the  exclusion  of  other  creditors. 

From  this  review  of  the  cases  upon  the  sub- 
ject In  this  state,  the  following  proposltioiu. 
applicable  to  the  case  under  consideratioa. 
are  clearly  deducible:  (1)  That  on  Insolveut 
debtor  may  by  a  bona  fide  mortgage,  wbicb 
is  Intended  merely  as  a  security  for  a  Just 
debt,  prefer  one  of  his  creditors;  (2)  that  if 
the  mortgage  is  really  designed  to  operate, 
not  as  a  security  merely,  but  as  a  means  of 
transferring  the  debtor's  property  to  the  in- 
vored  creditor.  In  preference  of  the  otlier 
creditors,  then  It  Is  void,  under  the  a&sigu- 
meat  law;  (3)  that  the  question  as  to  what 
was  the  intention  Is  a  question  of  fact  A|h 
plying  these  propositions  to  the  case  under 
consideration,  it  seeims  to  us  clear  that  tlie 
conclusion  reached  by -the  circuit  Judge  can- 
not be  sustained.  There  Is  no  finding  of  fact, 
and  no  testimony  upon  which  such  a  finding 
could  be  based,  that  the  mortgage  was  intend- 
ed to  operate  as  a  means  of  transfecriog  tbe 
debtor's  property  to  the  mortgagee.  On  the 
contrary,  the  referee  finds  the  other  way,  and 
his  conclusion  is  abundantly  sustained  by  tbe 
testimony.  This  finding  of  fact  by  the  ref- 
eree is  not  overruled  by  the  chxuit  judii*, 
though  he  does  differ  with  the  referee  as  to 
his  conclusion  of  law.  All  that  be  says  upnn 
the  subject  is:  "I  hold  and  adjudge  that  said 
mortgage  was  an  assignment  by  Robert  W. 
Strieker  made  to  the  defendant  M.  J.  C<A& 
man  with  intent  to  prefer  besc  over  Strieker's 
other  creditors,  and  was  in  vlolatioa  of  sec- 
tion 2014  of  the  Oeneial  Statutes  of  this  state, 
and  Is  null  and  void."  But  bis  honor  did  not 
find  as  a  fact  that  the  mortgage  was  Intended 
to  operate  as  a  transfer  of  the  debtor's  prop- 
erty, and  we  do  not  see  any  testimony  wbich 
would  warrant  any  such  finding.  On  the  con- 
trary. It  seems  to  us  that  the  whole  testimony 
points  clearly  to  the  conclusion  that  the  sold 
object  of  giving  the  mortgage  was  to  secure 
an  honest  debt  due  to  a  very  indulgent  cred- 
itor, for  a  part  of  which  ^e  held  a  superior 
lien,  and  another  part  of  which  was  for  money 
then  loaned  to  the  debtor  to  carry  on  hU 
business.  The  subsequent  conduct  of  the  par- 
ties negatives  the  idea  that  there  was  any 
Intention  that  the  m<u:tgage  should  operate  a:i 
a  ti-ansfer  of  the  property,  for  the  conced(>d 
fact  is  that  tbe  debtor  was  permitted  to  re- 
tain the  possession  and  use  of  the  mortgaged 
property  for  more  than  three  montlu  after  ibe 
maturity  of  the  mortgage  debt  The  Jud;:- 
ment  of  this  (x>urt  la  that  the  Judgment  of  tbe 
circuit  court  be  reversed,  and  the  complaipt 
dismissed. 
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CITT  COUNOlIi  OF  GREENVILLa  T.  OR- 

MOND  et  *1.    (No.  3,674.) 

(Supreme  Conn  of  South  OaroUoa.   April  15, 

1S95.) 

Jury  Tutiii/— EqDiTABt,E  Issues. 

In  a  suit  on  a  bond,  where  the  allegations 

In  the  answer  involTe  frnnd  and  mistake  in  an 

acconst,  it  is  not  error  to  deny  a  motion  to  have 

the  cause  submitted  to  a  jury,  the  isauea  being 

purely  equitable. 

Appeal  from  common  pleas  circuit  oonrt  of 
Yoric  county;  R.  C.  Watts,  Judge. 

ActloD  on  a  bond  by  the  city  council  of 
Greenville  against  O.  0.  Ormond,  surviving 
partner  of  Ormond  &  Goforth;  Tuomas  F. 
Dunlap,  as  administrator  of  the  estate  of  B.  J. 
Dunlap,  deceased;  L.  R.  Williams;  L.  K. 
'  ArmBtrong;  and  John  Nichols.  Defendants 
moved  to  have  the  cause  transferred  to  the 
jury  calendar,  and  from  an  order  denying 
their  motion  they  appeaL    Affirmed. 

Hart  &  Hart,  Flnley  &  Brice,  and  a  B. 
Spencer,  for  appellants.  J.  A.  McCullough 
and  Wilson  &  Wilson,  for  respondent 

POPB,  J.  The  appellants  allege  error  In 
the  order  of  his  honor.  Judge  Watts,  in  re- 
fusing, at  the  April,  1S94,  term  of  the  court  of 
common  pleas  for  Tork  county,  in  this  state, 
to  in'ont  an  order  transferring  this  action 
from  calendar  2  to  calendar  1,  so  that  all  the 
issues  involved  tn  the  action  might  be  tried 
by  a  jury.  The  grounds  of  appeal  from  this 
order  refusing  the  said  motion  are  two  in 
number,  but  they  are  intended  to  raise  the 
question  that  the  pleadings,  when  properly 
construed,  show  that  such  Issues  were,  under 
section  274  of  our  Code  of  Civil  Procedure, 
triable  by  a  jury,  as  a  matter  of  right  of  the 
defendants.  It  seems  to  us  that  the  circuit 
Judge  was  right  in  keeping  this  action  on 
calendar  2,  because  the  issues,  as  made  by 
the  pleadings,  were  purely  of  an  equitable 
character,  and  we  will  now  briefly  indicate 
the  basis  of  this  conclusion. 

It  seems:  That  tn  March,  1892,  the  city 
council  of  GreenvUle  determined  to  lay  down 
witbln  the  city  of  Greenville  a  sewerage  sys- 
tem, and  «m  the  19th  of  that  month  entered 
into  a  contract  with  Ormond  &  Goforth  to  ex- 
cavate and  flu  trenches  toe  sewers  within  the 
limits  of  that  city.  This  contract,  and  the 
spcclflcatl(»ui  of  the  city  engineer  therefor, 
arc  made  a  part  of  the  complaint  On  the 
same  day,  Ormond  &  Goforth,  with  R.  J. 
Dunlap,  L.  K.  Armstrong,  L.  R.  Williams, 
and  John  Nichols  as  their  sureties,  executed 
to  tbe  city  of  GreenrlUe  their  bond.  In  the 
penal  sum  of  |10,000,  conditioned  "that  the 
said  OtmooA  &  Gk>forth  should  wdl  and  truly 
keep  and  perform  aU  the  terms  and  condi- 
tions on  their  part  to  be  performed,  and 
should  indemnify  and  save  harmless  tlie  said 
city  of  GreenTlIle,  as  therein  stipulated." 
That  subsequently,  on  the  7th  day  of  May, 
1S92,  tbe  said  sureties,  under  their  hands  and 
aealH,  agreed  that  the  city  of  Greenville 
v.21s.Kno.  10—41 


ml^ht  increase  the  compensation  to  their 
principals  without  impairing  their  bond  of 
19th  March,  1892.  That  W.  L.  Goforth,  of 
the  firm  of  Ormond  &  Goforth,  having  died, 
the  sureties,  on  the  12th  of  August,  1S92, 
agreed  as  follows:  "Know  all  men  by  these 
presents,  that  we,  R.  J.  Dunlap,  R.  L.  Wil- 
liams, L.  K.  Armstrong,  and  John  Nichols, 
sureties  *  •  •,  agree  that  said  bond  [19th 
March,  1892]  shall  cover,  in  addition  to  the 
matters  therein  stated,  any  amount  that  Or- 
mond &  Goforth,  or  G.  C.  Ormond,  survivor, 
may  be  due  the  city  of  Greenville,  upon  final 
settlement  with  the  same,  for  moneys  ad- 
vanced In  the  purchase  of  tools  and  dyna- 
mite used  or  to  he  used  in  the  work  named  in 
tbe  original  contract;  also  any  loss  sustained 
by  the  said  city  of  Greenville,  or  liability  In- 
curred by  reason  of  the  use  of  the  credit  of 
said  city  of  GreenvlUe,  by  Ormond  &  Go- 
forth,  or  Q.  C.  Ormond,  survivor,  in  the  pur- 
cliase  of  tools  and  dynamite."  That  there- 
after, between  the  Ist  September,  1892,  and 
13th  day  of  December,  1892,  the  said  city  of 
Greenville,  relying  upon  said  agreement,  ad- 
vanced the  sum  of  $2,158.02,  which  was  paid 
by  them  for  the  purchase  of  tools  and  dyna- 
mite by  said  G.  0.  Ormond,  survivor.  That 
R.  J.  Dunlap  thereafter  departed  this  life, 
and  the  defendant  Thomas  F.  Dunlap  is  his 
administrator.  That  the  city  of  Greenville, 
through  its  city  council,  demands  a  judgment 
against  the  defendants  for  said  $2,158.02. 
That  the  defendants,  after  admitting  tbe  ex- 
ecution of  tbe  foregoing  papers,  insist  that 
they  ought  not  to  pay  said  snm,  because  the 
city  engineer,  in  making  up  his  estimates  of 
tbe  work  done  by  said  Ormond  &  Goforth, 
and  6.  C.  Ormond,  as  survivor,  which  esti- 
mates, under  the  original  contract  were  to  be 
binding  upon  all  the  parties,  as  to  said  work, 
either  by  fraud  or  palpable  mistake,  neglect- 
ed and  refused  to  allow  the  contractors  114,- 
529.42  in  addition  to  the  sums  he  did  allow, 
and  further  diarged  the  contractors  with  the 
sum  of  $850  improperly  paid  by  the  city  of 
Greenville  to  some  of  its  property  owners 
tot  alleged  injuries  to  their  property,  reepec- 
tirely,  growing  out  of  the  labor  of  said  con- 
tractors in  carrying  out  their  contract  That 
the  defendants,  who  were  sureties,  were 
made  to  assume  liability  impropo'ly.  That  If 
the  accounts  between  the  city  of  Greenville 
and  Ormond  &  Goforth,  and  G.  C.  Ormond, 
as  survivor,  were  properly  adjusted,  there 
would  be  nothing  due  by  the  defendants  to 
the  plaintiff,  but  on  the  contrary  the  plaintiff 
would  be  due  tbe  defendant  G.  C.  Ormond, 
as  survivor,  the  snm  of  $13,221.40. 

Now,  It  must  be  apparent  that  tbe  defend- 
ants confess  and  avoid,  and  that  tbe  matters 
in  avoidance  involve  the  connection  of  fraud 
and  palpable  mistake  in  an  Involved  account 
which,  on  the  law  side  of  the  court  their 
bond  executed  on  19th  March,  1892,  would  pre- 
clude them  from  claiming,  but  under  famUlar 
principles  of  equitable  Jurisprudence.  In  a 
court  of  equity,  could  be  fully  considered. 
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Sach  being  the  case,  we  see  no  error  in  the 
order  of  Judge  Watts  now  complained  of.'  It 
Is  the  Judgment  of  this  court  that  the  order 
appealed  from  be  affirmed,  and  the  cause  Is 
remitted  to  the  circuit  court  to  be  there 
heard  as  a  cause  In  equity. 


CITY  COUNCIL  OF  GREENVILIiB  v.  OR- 

MOND  et  al.    (No.  3,575.) 

(Supreme  Court  of  South  Carolina.    April  15, 

1895.) 

Laa&i.  AND  Equitable  Issnaa— Riobt  to  Jcbt 
Trial. 
Where  the  issues  raised  by  pleadings  are 
partly  legal,  and  partly  equitable,  it  is  not  error 
to  deny  a  motion  to  hare  all  the  issues  tried  by 
jury,  mough  the  right  exists  to  have  purely  le- 
gal gnestions  so  tried. 

Appeal  from  common  pleas  circuit  court  of 
Tork  county;  R.  0.  Watts,  Judge. 

Action  by  city  council  of  Greenville  against 
O.  C.  Ormond,  surriving  partner  of  the  firm 
of  Ormond  &  Ooforth,  and  others,  on  two 
notes.  Defendants  appeal  from  an  order  de- 
nying their  motion  to  Iiave  the  cause  placed 
on  the  Jury  calendar.    Appeal  dismissed. 

Hart  &  Hart,  Finley  &  Brice,  and  C.  B. 
Spencer,  for  appellants.  J.  A.  McCulIoagh 
and  Wilson  &  Wilson,  for  respondent. 

POPE,  J.  This  action  was  commenced  m 
the  court  of  common  pleas  for  York  county, 
in  this  state,  on  the  15th  day  of  August,  1893, 
by  the  plaintiff  against  the  defendant,  as 
above  named,  on  two  notes  for  $2,000  each. 
It  was  placed  on  calendar  No.  2.  After  the 
defendants  had  all  answered,  they  caused  a 
notice  to  be  served  upon  the  attorneys  for 
the  plaintiff  that  they  would  on  the  14th  day 
of  April,  1894,  or  as  soon  thereafter  as  coun- 
sel could  be  heard,  move  before  his  honor. 
Judge  Watts,  for  an  order  striking  said  cause 
from  calendar  2,  and  placing  same  up<Mi  cal- 
endar 1,  for  trial  by  Jury.  This  motion  came 
on  for  hearing  before  such  presiding  Judge, 
in  open  court;  and  on  the  18tb  day  of  April, 
1894,  Judge  Watts,  In  a  short  order,  refused 
such  motion.  Thereafter  the  defendants  ap- 
pealed from  said  order  on  two  grounds,  to 
wit:  (1)  The  complaint  having  presented  a 
purely  legal  cause  of  action,  and  each  of  the 
answers  having  presented  defenses  which 
were  purely  legal,  the  determination  of  which 
for  defendants  would  warrant  a  final  judg- 
ment in  their  favor;  (2)  and  the  complaint 
being  legal,  even  if  there  are  any  distinct,  In- 
dependent, equitable  issues  raised  by  either 
of  the  answers,  such  Issues  might  be  re- 
served for  trial  by  the  court  without  depriv- 
ing the  defendants  of  their  right  to  trial  by 
Jury. 

It  is  to  be  regretted  that  the  circuit  Judge, 
in  formulating  his  order  wherein  he  refused 
to  grant  the  defendants'  motion,  failed  to  tn- 
dicate  his  grouikd  therefor.  Strictly  speaking, 
thia  is  the  duty  of  any  court.    In  the  case  at 


bar  the  pleadings  are  extended,  and  raise 
some  Interesting  Issues.  We  do  not  know  a 
better  Instance  than  the  present  in  which  to 
point  out  the  danger  to  a  party  to  an  action 
pending  in  court  in  associating  good  grounds 
with  bad  grounds,  as  the  basis  for  a  motion 
to  change  such  action  from  one  caloidar  to 
another.  Here  we  are  satisfied  that  there  are 
at  least  two  grounds  on  which  the  defendants 
have  a  right  to  have  certain  issues  of  fact 
tried  by  a  jury;  and,  on  the  other  hand,  there 
are  certain  questions  of  t&ct  entering  hito 
certain  other  issues  that  are  equitable  in  their 
nature,  and  for  which  the  right  of  trial  by 
jury  does  not  exist  But  the  defendants  har- 
Ing  moved  generally  to  have  the  whole  action 
transferred  to  the  calendar  (No.  1)  appro- 
priate to  trials  by  jury,  thereby  seeking  the 
trial  of  all  the  Issues  In  the  action  by  a  Jury,  ' 
and  the  circuit  Judge  having  refused  the  de- 
fendants' motion,  we  cannot  say  that  it  was 
error  in  the  circuit  judge.  We  will  have  to 
dismiss  the  appeal  from  the  order  of  Judge 
Watts,  but,  in  doing  so,  teA  that  our  right  to 
protect  the  defendants  by  provldhig  that  this 
order,  here  made,  shall  not  prejudice  their 
right  to  move  for  an  order  to  transfer  the  ac- 
tion to  calendar  1,  If  they  feel  so  advised,  so 
that  the  Issues  properly  triable  by  the  Jury 
may  be  then  tried.  It  is,  ordered  that  the  ap- 
peal be  dismissed,  with 'the  foregoing  reser- 
vations, and  the  action  la  remanded  to  the  cir- 
cuit court. 


SULLIVAN  .T.  WILLIAMS  et  al. 
(Supreme  Court  of  South  (Carolina.    April  16, 
1885.) 

ATTAOailB!«T — FOHTHCOMIKO  BOSID — VALIDrrl— 
DbLIVERT— FOROED   BlONATDRBS — EsTOPPEU 

1.  In  an  action  on  a  bond  alleged  to  hare 
been  executed  by  defendants  under  an  agreement 
with  plaintifC  to  procure  the  discharge  of  an  at- 
tachment, facts  occurring  at  the  execution  of 
the  bond  showing  it  was  a  voluntary,  and  not  a 
statutory,  obligation  are  admissible  in  evidence. 

2.  Where  the  statute  proTldes  for  tiie  re- 
leasing of  attachment  by  giving  of  bond  under 
order  of  court,  and  a  release  by  bond  at  common 
law  was  also  allowed,  and  It  appears  In  an  ac- 
tion on  the  bond  that  it  was  executed  in  pnrsn- 
ante  of  an  agreement  for  the  release  of  an  at- 
tachment on  property,  a  nonsuit  cannot  be  grant- 
ed on  the  ground  that  the  release  was  made  with- 
out an  order  of  court. 

8.  In  an  action  on  a  bond,  It  appeared  that 
the  sureties  agreed  with  A.,  an  obligor,  to  become 
such  with  the  understanding  that  nis  two  part- 
ners should  become  obligors  thereon,  but  no  no- 
tice of  this  condition  was  given  to  the  obligees, 
but  the  partners'  names  appeared  la  the  body  of 
the  bond  as  obligoi-s.  After  A.  had  si^ed  the 
bond  the  two  sureties  signe^  without  waiting  for 
any  other  signatures,  and  delivered  it  to  A.  to 
have  it  completed  before  delivery.  The  bond 
was  subseqnentiy  delivered,  with  all  the  signa- 
tures required,  including  the  names  of  the  two 
partners.  There  was  nothing  on  the  face  of  the 
bond  to  show  that  it  was  not  regular.  Bdd,  that 
evidence  that  the  names  of  the  two  partners  were 
forged  is  not  admisable.  Mclver,  O.  J.,  dis- 
senting. 

4.  Where  a  bond,  when  delivered  to  the  ob- 
ligee, has  signatures  of  obligors  different  from 
those  that  appear  in  the  body  of  the  twnd,  the 
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sureties  w!!!  be  released,  nnless  proof  U  mad* 
that  they  walred  the  defect. 

Appeal  from  common  pleas  clrcnlt  court 
of  GreenvIUe  county;  I.  D.  Wltherspoon, 
Judge. 

Action  by  W.  B.  SuIIlTan  against  James  T. 
Williams  and  Alexander  Stuart,  as  sureties 
on  a  bond  given  for  the  release  of  an  attach- 
ment. From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

The  following  Is  a  copy  of  the  bond  on 
whrch  this  action  is  brought: 

"The  State  of  South  Carolina,  County  of 
Aiken.  In  the  Common  Pleas.  Bond  for 
Discbarge  of  Attachment.  Know  all  men 
by  these  presents,  that  we,  George  W.  Su- 
song,  W.  A.  Snsong,  A.  B.  Snsong,  James  H. 
Rnmbough,  and  D.  L.  Boyd,  known  as  Sn- 
song &  Co.,  nonresidents  In  South  Carolina, 
and  Alexander  Stuart,  residing  In  Greenville 
city,  state  of  South  Carolina,  and  a  freehold- 
er In  said  state,  and  James  T.  Williams,  re- 
siding In  Greenville  city,  state  of  South 
Ca.rolIna,  and  a  freeholder  in  said  state,  are 
held  and  firmly  bound  unto  W.  E.  Sullivan,  of 
said  state,  a  creditor  sidng  the  said  Susong  & 
Co.,  who  has  prosecuted  attachment  proceed- 
ings against  the  said -Susong  &  Co.,  on  the 
ground  of  their  nonresidence  in  said  state,  In 
the  sum  of  twenty-one  thousand  and  fifty  dol- 
lars, to  be  paid  unto  the  said  W.  E.  Sulli- 
van, his  certain  attorneys,  executors,  admin- 
istrators, and  assigns,  to  which  payment, 
well  and  tmly  to  be  made  and  done,  we  bind 
our  heirs,  executors,  and  administrators 
jointly  and  severally  by  these  presents. 
Sealed  with  our  seals,  and  dated  this  twenty- 
seventh  day  of  July,  A.  D.  1887,  and  In  the 
one  hundred  and  twelfth  year  of  the  Ameri- 
can Independence.  Whereas,  a  warrant  of 
attachment  has  been  Issued  on  the  applica- 
tion of  the  said  W.  E.  Sullivan  against  said 
Snsong  &  Co.,  as  nonresident  debtors,  direct- 
ed to  the  sheriffs  of  the  counties  of  Aiken, 
£MgefleId,  Abbeville,  Laurens,  and  Green- 
ville, said  state,  commanding  them  to  at- 
tacb  and  safely  keep  all  the  property  of  the 
said  Susong  &  Co.  within  their  respective 
coantles,  consisting  especially  of  the  road- 
bed, right  of  way,  and  franchises  of  the 
Atlantic,  Greenville,  and  Western  Railway 
Company  within  the  counties  above  named; 
also  of  about  twenty  thousand  dollars  of 
totmshlp  bonds,  deposited  In  the  Greenville 
National  Bank,  of  Greenville,  said  state; 
also  real  estate  of  said  George  W.  Snsong 
in  the  town  and  county  of  Greenville,  said 
state;  also  real  estate  of  said  D.  L.  Boyd 
In  the  town  and  county  of  Greenville  said 
state, — and  all  other  property,  both  real  and 
personal.  In  the  hands,  possession  of,  control 
of  said  Susong  &  Co.,  or  any  of  them,  or 
their  agents  or  servants,  in  the  several  coun- 
ties above  named,  or  so  much  thereof  as  may 
be  snfilclent  to  satisfy  the  demands  of  the 
said  W.  B.  SidUvan.  tbe  creditor  plaintiff, 
amount  to  ten  thousand  five  hundred  and 
eighteen  and  **/ioo  dollars,  with  Interest, 


together  with  all  the  cost  and  expenses: 
Now,  the  condition  of  this  obligation  Is  such 
that  the  above-bounden,  Susong  &  Co.,  Alex- 
ander Stuart,  and  James  T.  Williams,  shall 
and  will,  on  demand,  pay  to  the  plaintiff 
creditor,  to  the  aforesaid  W.  E.  Sullivan, 
the  amount  of  Judgment  that  may  be  re- 
covered against  the  said  Susong  &  Co.,  de- 
fendant debtors  in  the  action  brought  by 
said  W.  E.  Sullivan  against  the  said  Su- 
song &  Co.  In  the  court  of  common  pleas  for 
Aiken  county,  for  ten  thousand  five  hun- 
dred and  eighteen  and  »«/ioo  dollars,  then 
this  undertaking  shall  be  void  and  of  none 
effect;  otherwise  to  remain  In  full  force 
and  virtue.  O.  W.  Susong.  [L.  S.]  Alex. 
Stuart  [li.  &]  Jas.  T.  Williams.  [L.  S.] 
D.  L.  Boyd.  [L.  S.]  Jas.  H.  Rumbougb. 
[li.  8.]  W.  A.  Susong.  [L.  S.]  A.  B.  Su- 
song. (L.  S.1  Signed,  sealed,  and  delivered 
In  tbe  presence  of  W.  C.  Benet,  M.  F.  Ansel, 
as  to  G.  W.  Susong,  Boyd  and  Bumbough; 
G.  G.  Wells,  as  to  Alex.  Stuart  and  Jds.  T. 
Williams;  R  J.  Stokley,  as  to  the  two  last 

"State  of  South  Carolina,  County  of  Green- 
ville.— We,  the  above-named  Alexander 
Stuart  and  James  T.  Williams,  do  hereby 
swear  that  we  are  together  worth  the  amount 
of  the  above  bond,  over  and  above  all  liabili- 
ties and  homestead  exemption.  Alex.  Stuart 
Jas.  T.  Williams. 

"Sworn  to  before  me  this  July  27,  1887, 
A  J.  Mosely,  C.  a  P.  and  G.  S.     [Seal.] 

"We  approve  the  within  bond  this  August 
1st,  1887.  A  J.  Mosely.  C.  0.  P.  M.  F. 
Ansel." 

Haynsworth  &  Parker,  for  appellants. 
Henderson  Bros,  and  Cothran,  Wells,  Ansel 
&  Cothran,  for  respondent 

POPE,  J.  W.  E.  Sullivan,  as  plaintiff,  on 
the  2d  day  of  August  1882,  Instituted  an  ac- 
tion against  James  T.  Williams  and  Alexan- 
der Stuart,  as  defendants.  In  the  court  of  com- 
mon pleas  for  Greenville  county.  In  this  state, 
to  recover  Judgment  against  said  defendants 
for  the  sum  of  $11,447.12,  with  Interest  from 
14th  day  of  July,  1800,  on  $10,882.21,  and  for 
costs.  The  action  came  on  for  trial  before 
his  honor.  Judge  Wltherspoon,  and  a  Jury,  In 
such  court  on  the  29tb  day  of  March,  1894, 
and  resulted  In  a  verdict  for  the  plaintiff  for 
$14,274.07.  After  entry  of  Judgment  thereon, 
the  defendants  appealed  to  this  court 

Tbe  plaintiff.  In  his  complaint  as  hia 
cause  of  action,  substantially  alleges  that 
Susong  &  Co.,  composed  of  George  W.  Su- 
song, W.  A.  Snsong,  A.  E.  Susong,  James  H. 
Rumbough,  and  D.  L.  Boyd,  were  indebted  to 
him  in  the  year  1887  in  tbe  sum  of  $10,51&26, 
and  that  immediately  thereafter  he  brought 
his  action  against  such  firm,  for  the  collection 
of  his  said  debt  in  the  court  of  common  pleas 
tor  Aiken  county.  In  this  state;  that  Inas- 
much as  said  defendants,  Snsong  &  Co.,  and 
every  i«rtner  thereof,  were  nonresidents  of 
this  state,  but  as  tbe  firm  and  two  partners 
thereof  bad  real  and  personal  estate  wtthin 


Digitized  by 


Google 


644 


SOUTHEASTEBN  KEPOBTER.  Vol.  21. 


(S  C. 


the  comities  of  Aiken,  Edgefield,  AbberUIe, 
Laurens,  and  Greenville,  in  tbls  state,  sucb 
plaintiff  procured  to  be  issued  in  his  said  ac- 
tion, by  the  clerk  of  the  court  of  common 
pleas  for  Aiken  county,  a  warrant  of  attach- 
ment against  the  property  of  said  firm  of  Su- 
song  &  Oo.,  and  of  the  two  defendants  George 
W.  Susong  and  David  L.  Boyd,  as  members 
of  said  firm  of  Snsong  &  C!o.,  within  -said 
counties,  and  that  thereunder  the  sheriffs  of 
Aiken,  Edgefield,  AbbevUle,  Laurens,  and 
GreenvUle  counties,  respectively,  did  attach 
such  property  of  SusMig  &,  Co.  and  such  prop- 
erty of  George  W.  Susong  and  David  Boyd 
within  their  respective  counties;  that,  when 
this  was  done,  thereupon  an  agreement  was 
entered  into  between  W.  E.  Sullivan  and  Su- 
song &  Co.  whereby.  In  consideration  of  a 
bond  being  made  by  the  members  of  the  firm 
of  Susong  &  Co.,  with  James  X.  Williams  and 
Alexander  Stuart  as  sureties,  in  the  penal 
sum  of  $21,050,  conditioned  that  they  would. 
Jointly  or  severally,  pay  whatever  Judgment 
might  be  recovered  by  the  said  W.  E.  Sulli- 
van in  his  action  against  Susong  &  Co.,  such 
attachment  of  the  prt^erty  of  Susong  &  Co. 
and  of  the  said  George  W.  Susong  and  David 
Boyd  were  released;  tliat  W.  E.  Sullivan,  in 
his  said  action  against  Snsong  &  Co.,  recov- 
ered a  Judgment  on  circuit,  which  was  af- 
firmed on  appeal  to  the  supreme  court  (15  S. 
B.  377),  for  $11,375.62,  with  interest  from 
July  14,  1890,  or  $10,882.21,  and  also  $61.50  as 
costs  of  appeal,  which  said  sums,  and  every 
part  thereof,  the  said  Susong  &  Co.,  and  the 
partners  thereof,  have  not  paid;  and  that, 
upon  demand  therefor  upon  the  said  James  T. 
Williams  and  Alexander  Stiuurt,  they,  each, 
have  refused  payment  The  defendants  James 
T.  Williams  and  Alexander  Stuart,  in  their 
answer,  admit  that  George  W.  Susong,  W.  A. 
Susong,  A.  E.  Susong,  James  H.  Bumbough, 
and  D.  li.  Boyd,  c(^>artners  in  business  as 
Susong  &  Co.,  were  nonresidents  of  this  state 
in  1887,  when  the  action  of  Sullivan  against 
them  was  begun;  that  Susong  &  Co.  being  in- 
debted to  plaintiff,  Sullivan,  as  stated  by  him, 
said  Sullivan,  on  17th  June,  1887,  made  ap- 
plications for  writs  of  attachment  against  the 
real  and  personal  estates  of  George  W.  Su- 
song, W.  A.  Susong,  A.  E.  Susong,  James  H. 
Rumbough,  D.  L.  Boyd,  and  Susong  &  Co., 
as  nonresident  debtors,  and  that  such  appll- 
cation  for  attachments  was  regular  in  all  ra- 
8p.ects;  that  such  attachments  were  issued  by 
W.  M.  Jordan,  Esq.,  as  clerk  of  the  court  of 
common  pleas  for  Aiken  county,  tn  this  state, 
as  hereinbefore  stated;  that  W.  B.  Sullivan, 
as  plaintiff,  in  his  said  action  against  the 
said  George  W.  Susong,  W.  A.  Susong,  A.  E. 
Susong,  James  H.  Rumbough,  and  D.  li. 
Boyd,  composing  the  firm  of  Susong  &  Co., 
as  defendants,  obtained  his  Judgment  against 
said  defendants  in  the  court  of  common  pleas 
for  Aiken  county,  S.  C,  on  14th  July,  1890, 
for  the  sum  of  $11,375.62,  as  hereinbefore 
stated;  and  that  James  T.  Williams  and  Al- 
exander Stuart  are  residents  of  this  state. 


Bat  these  defendants  denied  tiiat  the  sheriffs 
of  Aiken,  Edgefield,  Laurens,  Abbeville,  and 
Greenville  counties,  respectively,  did  attach 
certain  property  of  Susong  &  Co.  within  their 
respective  counties;  that  on  the  27th  day  of 
July,  1887,  In  order  to  discharge  the  attacb- 
menta  in  given  time,  the  said  W.  E.  Sullivan 
and  Susong  did  come  to  an  agreement  where- 
by, upon  the  execution  of  a  bond  In  favor  of 
W.  E.  Sullivan,  under  the  bands  and  seals 
of  the  several  partners  comprising  the  firm  of 
Susong  &  Co.,  dated  27th  July,  1887,  and  de- 
livered on  August  1,  1887,  to  the  pr<H)er  offi- 
cers, such  attachments  were  released;  that 
upon  the  delivery  of  said  bond  the  said  at- 
tachments were  duly  discharged,  the  attached 
property  mentioned  in  the  bond  released,  and 
the  said  bond  then  delivered  by  the  said  officers 
to  the  plaintiff;  and  that  by  the  bond  given 
by  these  defendants  they  obligated  them- 
selves. Jointly  and  severally,  In  the  penal  sum 
of  $21,050,  for  the  payment  to  the  plahitlff  of 
such  Judgments  as  plaintiff  might  recover  la 
his  action  against  Susong  &  Ca  Tliese  de- 
fendants, Williams  and  Stuart,  in  their  an- 
swers, allege,  sul>6tantlally,  as  a  second  de- 
fense, that  in  the  body  of  the  bond  referred 
to  in  the  complaint  itbe  bond  given  in  at- 
tachment proceedings)  the  namee  of  George 
W.  Susong,  W.  A.  Susong,  A.  B.  Susong. 
James  H.  Rumbough,  and  D.  L.  Boyd  are  set 
out  as- principals,  while  the  names  of  James 
T.  Williams  and  Alexander  Stuart  only  ap- 
pear as  sureties;  that,  when  presented  to 
them  (Williams  and  Stuart),  George  W.  Su- 
song was  the  only  one  of  said  principals  who 
had  then  signed  said  bond;  that  these  de- 
fendants sighed  said  bond  upon  the  distinct 
understanding  that  it  should  be  executed  by 
all  the  persons,  named  In  Ita  body  betare  it 
should  be  delivered  or  filed  to  be  used  as  a 
basis  of  an  application  to  discharge  the  at- 
tached property,  and  that  such  execution 
should  be  evidenced  and  proved  tn  due  form 
of  law;  that  after  signing  said  bond  these 
defendants  did  not  see  it  again  nntll  a  few 
weeks  before  the  commencement  of  this  ac- 
tion; that  they  are  informed  and  b^eve  that 
the  names  of  W.  A.  Susong  and  A.  E.  Su- 
song, wMch  appear  as  signers  thereof,  were 
not  written  either  by  themselves,  or  by  any 
other  person  duly  authorized  so  to  do,  and  that 
such  W.  A.  and  A.  E.  Buscoig  now  dispute 
thdr  liability  upon  said  bond,  and  refuse  to 
be  bound  thereby;  that  the  other  persons 
named  as  principals  on  said  bond  are  insol- 
vent, but  that  W.  A.  and  A.  E.  Susong  then 
were,  and  now  are,  men  of  considerable 
wealth;  that  these  defendants  knew  of  their 
means  at  the  time  they  signed  the  said  bond, 
before  it  should  become  effective,  was  what 
induced  these  defendants  to  sign  the  same; 
that  the  execution  of  said  bond  on  the  part 
of  the  persons  named  as  principals  was  nut 
proved  or  acknowledged  aa  required  by  law, 
nor  was  said  bond  approved  by  the  clerk  of 
the  court  for  Aiken  county,  when  these  defend- 
ants had  a  right  to  and  did  expect  that  these 
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formalltlea  Bhotild  be  complied  Trlth  before 
the  bond  shonid  become  effective,  and  that 
they  aid  not  and  would  not  have  waived  the 
same,  and  that,  if  the  plaintiff  accepted  said 
bond  without  a  compliance  with  the  law  In 
said  respects,  all  damages  resulting  therefrom 
are  attributable  to  his  own  negligence,  and 
not  to  these  defendants;  that  these  defend- 
ants signed  the  said  bond  with  the  under- 
standing that  when  It  should  be  executed  by 
all  persons  named  therein  as  obligors,  and 
after  all  persons  named  as  defendants  in  Sul- 
livan against  Susong  &  Co.  had  appeared  in 
snch  action  It  should  be  used  in  an  applica- 
tion on  the  part  of  the  principals,  to  the  offi- 
cer who  had  issued  the  attachment,  or  the 
court,  for  an  order  discharging  the  property 
from  such  attachment,  and  was  for  such  pur- 
pose alone  that  these  defendants  signed  the 
said  bond;  that  no  such  application  was 
made,  either  to  the  officer  who  issued  the  at- 
tachment, or  to  the  court,  for  an  order  dis- 
charging the  attached  property,  and  no  such 
order  has  been  passed;  that,  if  the  attached 
property  has  ever  been  discharged  from  said 
attachment.  It  was  by  the  voluntary  act  of 
the  plaintiff,  and  not  in  the  manner  provided 
by  law,  and  contemplated  by  these  defend- 
ants. And  these  defendants  deny  that  they 
ever  consented  to  be  bound  by  said  bond,  ex- 
cept upon  the  conditions  set  forth  above,  of  all 
of  which  the  plaintiff  was  fully  advised  by 
the  recitals  of  the  said  bond  and  the  provi- 
sions of  law,  and  was  otherwise  informed  by 
these  defendants.  They  allege  that  all  these 
provisions  were  Important,  and  material  to 
their  protection,  on  their  relation  as  the  sure- 
ties upon  said  bond.  They  deny  that  they 
auth(»1zed  delivery  of  said  bond  in  its  pres- 
ent condition,  and  they  allege  that  said  bond 
is  void  and  of  no  effect 

When  the  cause  was  being  tried,  certain 
testimony  was  offered  by  the  plaintiff, 
which,  on  objection,  was  ruled  Incompetent 
by  the  trial  Judge;  and  testimony  was  of- 
fered by  the  defendants  which,  upon  ob- 
jection, was  ruled  incompetent  by  the  trial 
Judgre.  Exceptions  to  such  ruling  were  duly 
noted,  and  these  exceptions  form  a  part  of 
defendants'  grounds,  of  appeal.  The  de- 
fendants moved  for  a  nonsuit,  which  motion 
was  overruled.  This  furnishes  an  addition- 
al basis  for  an  appeal.  Lastly,  the  defend- 
ants presented  sundry  requests  to  charge, 
and  whenever  these  were  declined  by  the 
circnlt  Judge  an  appeal  was  based  upon 
such  refusal. 

The  following  are  the  grounds  of  appeal: 
"(1)  Because  his  honor,  the  presiding  Judge, 
erred  in  not  granting  the  nonsuit  requested 
by  the  defendants,  for  the  following  rea- 
sons: (a)  Because  we  respectfully  submit 
that  tinder  the  evidence  the  bond  sued  upon 
In  this  action,  so  far  as  it  affects  these  de- 
fendants, must  be  deemed  a  statutory  obli- 
gation, given.  In  pursuance  of  statute,  for 
the  purpose  of  effecting  a  discharge  of  the 
Attachment  referred  to  in  the  complaint,  and 


the  said  tmnd  had  not  been  used  In  the  man- 
ner contemplated  by  statute,  or  by  the  de- 
fendants herein,  at  the  time  of  the  execu- 
tion thereof,  in  that  the  bond  was  never  de- 
livered to  the  clerk  of  court  of  Aiken  county, 
as  contemplated  by  the  statute  and  by  the 
defendants,  and  was  never  received,  accepts 
ed,  or  filed  by  said  clerk,  (b)  Because  the 
signatures  of  the  makers  of  said  bond,  and 
more  particularly  of  W.  A.  Susong  and  A.  B. 
Susong,  were  never  probated  or  acknowl- 
edged in  like  manner  as  deed  of  real  estate, 
as  required  by  the  rules  of  the  circuit  court 
In  this  state,  and  such  bond  would  never, 
therefore,  have  been  lawfully  received,  ac- 
cepted, or  filed  by  said  clerk,  (c)  Because, 
even  if  said  bond,  as  contended  by  plaintiff, 
had,  by  agreement  between  the  plaintiff  and 
the  principals  therein,  been  diverted  from 
the  statutory  course,  and  had,  by  such  agree- 
ment, been  delivered  to  the  plaintiff,  instead 
of  said  clerk,  and  If  the  requirements  of  law 
as  to  the  manner  of  execution  and  the  filing 
and  accepting  by  the  derk  had  been  waived 
by  the  said  principals,  such  agreement  and 
walvw  would  not  affect  the  defendants,  un- 
less they  themselves  had  notice  thereof  be- 
fore delivery  of  said  bond,  or  unless  the 
defendants  waived  said  requirements,  and 
assented  to  the  use  of  said  bond  in  a  man- 
ner not  contemplated  by  statute;  It  being 
submitted  that  as  to  these  defendants  the 
said  bond  must  be  presumed  the  statutory 
obligation,  in  the  absence  of  testimony  that 
these  defendants  had  knowledge  of  a  use 
not  contemplated  by  statute,  and  assented 
thereto,  and  of  this  there  Is  no  evidence, 
(d)  Because  there  was  no' evidence  tending' 
to  show  that  the  bond  was  executed  by  W. 
A.  Susong  or  A.  R  Susong,  or  by  any  one 
by  them  authorized.  (2)  Because  his  honor 
erred  in  allowing  the  introduction  of  the 
telegram  of  W.  C.  Benet  to  Henderson  Bros., 
and  of  their  reply  to  the  same;  also  in  ad- 
mitting the  testimony  of  M.  F.  Ansel  as  to 
transactions  between  W.  C.  Benet  and  him- 
self,—it  being  submitted  that  all  this  tes- 
timony was  Irrelevant  and  Incompetent,  as 
tending  to  convert  the  said  bond  from  a 
statutory  obligation,  which  these  defendants 
had  a  right  to  presume  it  was.  Into  a  volun- 
tary obligation,  there  being  no  testimony 
showing  that  this  was  brought  home  to  de- 
fendants. (3)  Because  his  honor  erred  in  ex- 
cluding the  testimony  of  Mrs.  A.  B.  Susong, 
when  first  offered,  to  the  effect  that  the 
signature  of  A.  E.  Susong  to  the  said  bond 
was  forgery.  (4)  Because  his  honor  erred 
In  holding  that  there  was  nothing  In  the 
face  of  said  bond  to  give  sufficient  notice 
to  the  plaintiff  herein,  as  to  Ansel  and 
Mosely,  his  agent,  that  the  defendants  here- 
In  had  signed  said  bond  upon  condition  that 
W.  A.  and  A.  E.  Susong  would  also  sign  the 
same,  and  In  excluding,  therefore,  the  evi- 
dence of  A.  E.  Susong  to  the  effect  that  he 
had  never  signed  the  said  bond,  but  that 
his  signature  thereto  was   a   forgery.    (5) 
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That  bis  honor  erred  In  holding  that  the 
defendants  could  not  avail  themselves  of 
the  forgery,  or  of  all  the  facts  concerning 
It,  and  he  therefore  erred  in  ezcladlng  the 
testimony  of  Mrs.  A.  E.  Susong  as  to  said 
forgery.  (6)  Because  his  honor  erred  in 
holding  that  no  testimony,  and  more  par- 
ticularly the  testimony  of  Mrs.  A.  E.  Susong, 
could  be  introduced  to  prove  the  signature 
of  A.  E.  Susong  to  said  bond,  notwithstand- 
ing the  fact  tliat  the  rule  requiring  the 
probate  or  acknowledgment  of  the  signature 
to  said  bond  had  not  been  complied  with, 
and  therefore  the  palming  off  of  a  forged 
signature  to  said  bond  rendered  probable, 
or  at  least  more  possible,  in  consequence  of 
the  neglect  of  plaintiff  or  his  agents  in  ac- 
cepting said  bond  uncompleted  according  to 
law.  (7)  Because  his  honor  erred  in  holding 
that  the  testimony  of  the  defendant  James 
T.  Williams  did  not  disclose  any  condition 
between  himself  and  Geo.  W.  Susong,  D.  h. 
Boyd,  and  James  Bumbough  to  the  effect 
that  the  bond  was  not  to  be  delivered  until 
signed  by  W.  A.  and  A.  E.  Susong,  and  that, 
the  names  of  said  W.  A.  and  A.  E.  Susong 
appearing  in  the  face  of  the  bond  as  co- 
makers thereof,  be  erred  in  excluding  the 
testimony  of  Mrs.  A.  E.  Susong,  and  other 
testimony  offered  by  these  defendants,  to 
the  effect  that  the  said  A.  E.  Susong  never 
signed  the  bond, '  and  that  his  signature 
thereto  was  a  forgery,  (8)  Because  his  hon- 
or erred  In  holding  that  the  condition  made 
with  Boyd,  Bumbough,  and  G.  W.  Susong 
by  Jas.  T.  Williams,  prior  to  his  signing 
said  bond,  to  the  effect  that  he  would  only 
sign  on  condition  that  W.  A.  and  A.  B. 
Susong  also  signed  said  bond,  was  not 
brought  home  to  the  plaintiff  by  the  testi- 
mony of  Jas.  T.  Williams,  and  therefore  In 
excluding  the  testimony  of  A.  E.  Susong 
when  offered  the  second  time,  whereas  he 
should  have  submitted  that  question  to  the 
jury.  (9)  Because  his  honor  erred  in  exclud- 
ing testimony  offered  by  these  defendants 
to  the  effect  that  the  signature  of  A.  E. 
Susong,  as  It  appeai-s  on  the  said  bond,  txire 
on  its  face  evidence  of  forgery  which  should 
have  excited  the  inquiry  of  plaintiff  or  his 
agents  before  they  accepted  said  bond.  (10) 
Because  his  honor  charged  the  Jury:  'If  you 
conclude  from  the  evidence  that  there  was 
any  agreement  between  Susong  and  these 
two  parties  here,  that  cannot  bind  or  preju- 
dice the  right  of  the  plaintiff  [Sullivan], 
unless  it  was  made  to  appear  that  it  was 
brought  home  to  Sullivan,  or  unless  this  de- 
fendant signed  it  with  the  condition  that  it 
was  signed  by  W.  A.  and  A.  E.  Susong,  and 
these  and  this  condition  was  brought  home 
to  the  plaintiff.'  (11)  Because  his  honor 
erred  In  refusing  to  charge,  as  requested  by 
the  defendant,  'that,  if  a  surety  is  called 
upon  to  sign  a  bond  given  for  the  purpsse 
of  effecting  a  discharge  of  attachment,  his 
contract  is  presumed  to  be  the  statutory 
bond  for  that  purpose,  unless  there  appears 


on  the  face  of  the  bond  something  to  warn 
the  surety  that  the  bond  is  not  to  be  used 
for  that  purpose,  and  in  a  manner  not  con- 
templated by  statute.'  (12)  Because  his 
honor  erred  in  refusing  to  charge,  as  re- 
quested by  these  defendants,  'that  the  bond 
sued  upon  in  this  action  lias  nothing  on  Its 
face  to  warn  a  surety  that  It  is  not  the  bond 
contemplated  by  statute  to  procure  a  dis- 
charge of  an  attachment  .And  in  that  case, 
unless  the  jury  believe  from  the  evidence 
that  the  sureties,  the  defendants  in  this  ac- 
tion, at  or  before  the  signing  of  said  bond, 
had  information  of  the  proposed  use  of  such 
bond  In  a  manner  and  for  a  purpose  not  con- 
templated by  statute,  the  defendants  in  this 
action  are  presumed  by  law  to  have  obligat- 
ed themselves  only  in  the  manner  evidenced 
by  their  bond,  when  construed  with  the  laws 
of  this  state  and  the  rules  of  this  comt  bar- 
ing reference  to  such  bonds.'  (13)  That  bis 
honor  erred  In  refusing  to  charge  these  de- 
fendants' fourth  request  to  charge,  and  in 
holding  that,  whilst  such  stated  correct  prin- 
ciples of  law,  they  bad  no  application  to 
this  case,  such  request  being  as  follows: 
'That  section  263  of  the  C!ode— the  section 
having  reference  to  the  giving  of  bonds  for 
the  purpose  of  discharging  attachments- 
contemplated  that  such  a  bond  shall  be  used 
as  an  application  to  the  court  or  officer  who 
issued  the  attachment,  for  a  discharge  of  the 
same.  It  contemplates  delivery  to  and  ap- 
proval by  the  court  or  such  officer.'  (14) 
Tliat  his  honor  erred  In  refusing  the  defend- 
ants' fifth  request,  and  in  holding  that,  while 
such  a  request  stated  correct  principles  of 
law.  It  bad  no  application  to  this  case;  sucb 
request  being  as  follows:  'That  the  attach- 
ment in  the  present  case  was  Issued  by  the 
clerk  of  tie  court  of  Aiken  county;  so  that 
If  the  provisions  of  the  act  had  been  fol- 
lowed, the  bond  would  have  been  delivered 
to  and  approved  by  him  or  the  court.'  (15) 
That  his  honor  erred  in  refusing  to  charge 
these  defendants'  sixth  request  to  charge, 
and  in  holding  that,  whilst  such  request 
stated  a  correct  proposition.  It  would  not 
affect  this  case,  or.  In  other  words,  it  would 
not  discharge  the  liabilities  ef  these  defend- 
ants on  this  bond;  that  request  being  as 
follows:  That  rule  of  the  circuit  court  pro- 
vides: "All  bonds  and  undertakings  shall 
be  duly  proved  by  a  subscribing  witness  or 
acknowledged  in  like  manner  as  deeds  of 
real  estate  before  the  same  shall  be  received 
or  filed." '  (16)  Because  his  honor  erred  hi 
refusing  to  charge  these  defendants'  seventh 
request  to  charge,  and  in  holding  that. 
whilst  such  request  stated  correct  principles 
of  law,  it  bad  no  application  to  this  case; 
such  request  being  as  follows:  'Under  this 
sale,  It  would  have  been  necessary,  before 
this  bond  could  be  lawfully  received  by  the 
officer  issuing  the  warrant  of  attachment,  or 
the  court,  that  its  execution  should  be 
proved  by  the  oath  of  a  subscribing  witness, 
or  acknowledged  In  like  manner  as  deeds  ot 
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real  estate.    It  would  bare  been  the  duty 
of  the  ofllcer  or  the  coust,  before  receivisg 
the  bond,  to  see  that  this  requisite  had  been 
complied  with,  and  to  have  declined  to  re- 
ceive it  unless  such  proof  of  Its  execution 
had  been  furnished.'    (17)  Because  his  hon- 
or erred  In  refusing  defendants'  eighth  re- 
quest to  charge,  to  wit:    That  the  provision 
of  lew  contained  in  such  rule  is  intended 
for  the  protection  of  all  persons  interested 
in  the  due  execution  of  the  bonds  or  un- 
dertakings made  in  the  course  of  judicial 
proceedings.    That  it  is  for  the  protection  of 
the  obligee  of  the  bond,  but  also  for  the 
protection  of  the  sureties  therein,  tending 
to  preserve  to  those  signing  such  bonds  their 
right  of  contribution  from  an  exoneration  by 
those  whom  they  have  a  right  to  expect  will 
sign  such  bonds  with  themselves,  and  serv- 
ing to   protect  the  sureties,  signing   from 
frauds,  by  preventing  or  making  less  prob- 
able the  forging  the  names  of  others,  whom 
they,  In  law,  had  the  right  to  expect  would 
sign  such  bond  before  it  would  be  binding 
on  themselves.'    (18)  Tliat  his  honor  erred 
In  refusing  these  defendants'  ninth  request 
to  charge,  to  wit:    'That  if  the  Jury  I)elieve 
from  the  evidence  that  the  defendants  had 
no  knowledge  or  information  that  this  bond 
was  to  be  used  for  the  purpose  and  In  the 
manner  not  contemplated  by  statute,  and 
did  not  assent  to  such  use,  their  liabilities 
thereunder    will    be    determined    only   as 
though  this  bond   were  a   statutory   bond 
given  for  the  purpose  of  discharging  an  at- 
tachment.   In  such  case,  if  the  bond  was 
not  delivered  to  the  clerk  of  the  court  of 
Aiken  county,  or  to  the  court,  and  was  not 
proved  by  the  oath  of  a  subscribing  wit- 
ness, or  acknowledged  In  like  manner  as 
deeds  of  real  estate  and  was  not  filed  with 
the  clerk  of  the  court  for  Aiken  county,— If 
none  of  these  things  were  done,— these  pro- 
visions of  law  have  not  been  complied  with, 
and  the  bond  Is  void,  as  to  these  defendants, 
unless  the  Jury  find  from  the  evidence  that 
tbey  waived  the  requirements  of  compliance 
with  these  conditions.'    (19)  Because  his  hon- 
or erred  in  refusing  to  charge  these  defend- 
ants' nineteenth    request    to  charge,   and, 
whilst  admitting  the  effect  of  the  proof  re- 
ferred to  In  such  request,  saying,  'I  hold  it 
not  necessary  to  have  such  on  this  bond.' 
Said  request  as    follows:   'In    determining 
ibis  question  of  negligence,  in  case  you  con- 
elude  that  the  bond  was  so  intrusted  by  these 
defendants,  yen  must  consider  all  the  cir- 
cumstances surrounding  the  case;    and,  in 
tbis  connection,  I  charge  you  that  the  provi- 
sions of  law  requiring  all  such  bonds  to  be 
proved  by  the  oath  of  the  subscribing  wit- 
ness before  they  should  be  received  is  cal- 
culated to  prevent  the  palming  off  of  a  false 
signature,  and  the  defendants  had  the  right 
to  expect  that  such  proof  should  be  made 
before  the  bond  was  received.' " 

We  will  discuss  these  exceptions  In  the 
following  order:   First,   the   admission   by 


the  trial  Judge  of  testimony  In  behalf  of 
plaintiff  excepted  to  by  the  defendants;  sec- 
ond, the  denial  of  defendants'  motion  for  a 
nonsuit;  third,  the  refusal  by  the  trial  Judge 
to  admit  certain  testimony  offered  by  the 
defendants;  fourtli,  the  refusal  by  the  trial 
Judge  to  charge  certain  requests  presented 
by  the  defendants. 

First  The  plaintiff  offered  to  show  the  cir- 
cumstances attending  the  execution  of  thet>ond 
which  procured  the  release  of  the  property  at- 
tached. To  this  the  defendants  objected.  The 
bond  was  approved  by  Mr.  Ansel,  a  member 
of  the  Greenville  bar.  It  was  in  the  liand- 
wrlting  of  Mr.  Benet,  an  attorney  at  that 
time  practicing  at  the  Greenville  bar,  and  as 
such  the  attorney  of  Susong  &  Co.  The  tes- 
timony was  intended  to  explain  these  matters. 
Such  testimony  in  no  wise  infringed  upon  the 
terms  or  provisions  of  the  bond  itself.  We 
cannot  see  that  it  was  Incompetent.  Hence 
the  second  ground  of  appeal  is  dismissed. 

Second.  At  the  close  of  plaintiff's  testimony, 
defendants  moved  for  a  nonsuit  which  was 
refused.  Was  this  error?  The  proposition  that 
the  circuit  Judge  should  not  grant  a  nonsuit, 
if  there  is  any  testimony— legal  testimony— to 
support  pUlntifra  cause  of  action  Is  admitted 
on  all  Iiands  here.  But  the  question  present- 
ed by  defendants  Is  that  attachment  proceed- 
ings are  purely  the  creature  of  statute;  that 
such  attachment  proceedings,  under  the  stat- 
utes of  this  state,  may  be  released  by  the  giv- 
ing of  a  bond  or  undertaking  in  double  the 
amount  sued  for,  with  two  sureties,  who  snail 
Justify  before  the  clerk  of  the  court  In  the 
county  where  the  action  is  pending,  or  by  a 
Judge  in  such  county.  And,  further,  tliat  rule 
66  provides  that  before  such  bond  can  be 
filed  the  same  should  be  approved  by  the 
clerk  who  Issued  the  a>ttachment.  and  also 
shall  be  probated  as  Is  required  of  deeds  to 
real  estate  before  being  recorded,  to  wit  by 
the  affidavit  of  one  of  the  subscribing  witness- 
es; tliat  defendants,  being  only  sureties,  liad 
the  right  to  insist,  as  a  condition  precedent 
to  any  liability  thereunder,  that  this  bond 
should  be  subjected  to  the  sequlrements  of 
the  statute  in  the  particulars  before  recited, 
and  especially  that  the  release  of  the  property 
attached  should  have  been  made  by  the  clerk 
at  Aiken,  or  a  Judge;  and  that,  as  the  tes- 
timony of  the  plaintiff  failed  to  show  affirm- 
atively such  a  compliance  with  such  statutory 
requirements,  the  defendants  were  entitled  to 
a  nonsuit  We  tmnk  this  position  Is  unten- 
able in  the  case  at  bar.  There  is  no  doubt 
but  that  the  law  In  ezist»ice  at  the  time  of 
the  creation  of  a  contract  and  pertaining 
thereto,  enters  into  the  obligation,  as  a  part 
thereof;  but  appellants  overlook  the  fact 
that  at  the  time  of  the  execution  by  them 
of  this  bond  the  law  In  this  state  allowed 
such  proceedings  In  an  attachment  to  be  re- 
leased, so  far  as  property  attached  was  con- 
cerned, by  a  bond  at  the  common  law.  Plain- 
tiff, In  his  proof,  did  not  show  that  such  re- 
lease was  under  any  order  of  court    On  the 
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eontnu7,  be  sbowed  tbat  the  attacbment  was 
released  by  Mr.  Ansel,  as  the  agent  of  tbe 
plaintiff.    The  first  ground  must  be  dismissed. 

Third.  Defendants  sought  to  introduce  testu 
money  to  show  that  the  bond  In  question  was 
signed  by  the  defendants  upon  the  express 
condition  that  A.  E.  Susong  and  W.  A.  Susong 
also  should  sign  the  same,  but  the  trial  judge 
ruled  such  testimony  Incompetent  unless  the 
signing  by  the  defendants  on  condition  tbat 
W.  A.  and  A.  E.  Susong  each  should  sign  the 
same  was  brought  home  to  the  plaintiff  him- 
self, or  some  one  representing  him.  Was  this 
error  on  the  port  of  the  jndge?  It  Is  always 
better  to  have  the  circumstances  of  the  case 
before  us  when  we  are  called  upon  to  pass 
upon  a  question  of  law  which  is  to  govem- 
the  solution  of  such  a  contest.  In  the  case  at 
bar,  Qeorge  W.  Susong  and  D.  L.  Boyd  were 
in  tbe  city  of  Oreenville,  as  was  also  Rum- 
bough,  but  the  other  two  members  of  the 
firm  of  Susong  &  Co.  lived  In  East  Tennessee. 
All  the  property  attached  was  In  this  state; 
and  the  proceedings  in  attacbment,  under 
which  the  firm  assets,  as  well  as  the  property 
of  the  two  partners,  George  W.  Susong  and 
D.  L.  Boyd,  were  located  In  this  state,  and  the 
action  In  which  the  attachment  whs  procured, 
being  In  a  state  court,  was  limited  to  the  state's 
territory.  Under  the  circumstances,  George 
W.  Susong  sought  out  James  T.  Williams  and 
Alexander  Stuart,  and  represented  to  them 
that  he  would  have  to  execute  a  bond  to 
secure  the  release  of  such  firm  assets,  as  well 
as  the  property  of  two  of  the  firm,  from  this 
attachment  No  one  else  was  present  when 
application  to  Williams  and  Stuart  to  become 
sureties  was  made.  Both  Williams  and  Stu- 
art contend  that  they  agreed  to  become  sure- 
ties for  the  firm  upon  a  distinct  understand- 
ing that  A.  B.  and  W.  A.  Susong  would  be- 
come obligors  thereon.  Confessedly,  no  no- 
tice of  this  condition  was  Imparted  to  Sulli- 
van or  any  agent  of  his.  We  do  not  hesitate 
to  say  that,  if  this  was  all  In  the  case,  we 
would  say  the  Judge  ^as  right;  but  this  Is  not 
all,  for  the  Innd  itself  said  that  W.  A.  and 
A.  E.  SuscHig  were  each  a  member  of  the  firm 
of  Susong  &  Co.,  and  each  one  was  therein 
secured  as  an  obligor.  From  this  view  of  the 
case,  it  was  Immaterial  that  Williams  and 
Stuart  acquainted  Sullivan  <m>  bis  agents  witb 
the  condition  upon  which  they  signed,  and 
thus  we  are  meit  with  the 

Fourth  subdivision:  Was  It  competent  -  for 
Williams  and  Stuart  to  prove  that  the  names 
of  W.  A  Susong  or  A.  E.  Susong  were  forged 
to  such  bond?  That  this  is  a  Joint  and  sev- 
eral bond,  in  our  judgment,  is  Immaterial,  for 
the  effect  of  its  being  Joint  or  several  would 
only  relate  to  the  remedy,  namely,  the  ability 
of  Sullivan,  as  obligee,  to  bring  his  action 
against  the  obligors,  Jointly  or  severally,  upon 
the  happening  of  the  condition  to  the  bond. 
It  would  not  extend  so  as  to  fasten  a  liability 
upon  each  obligor  named  In  and  signed  to  the 
bond,  whether  such  signatures  were  forged  or 
not    We  mean  this:  that  whether  the  liabili- 


ty of  ttis  obUgons  to  this  bond  be  Joint  or  ser- 
eni  does  not  reach  the  question  which  has  to 
be  decided  in  order  to  hold  these  sureties  lia- 
ble. It  is  a  far  different  and  more  serioos 
question,  and  one  which  has  caused  very  deep 
concern  to  coiuls,  in  their  effort  to  settle  tbe 
law  governing  such  matters  in  a  manner  that 
will  protect  sureties,  and  at  the  same  time 
preserve  the  rights  of  obligees.  It  is  not  to 
be  wondered  at  that  there  has  existed  a  con- 
trariety of  opinion  among  courts  on  this  sub- 
ject, but  nevertheless  it  is'  to  be  deplored,  as 
adding  to  the  criticism  that  the  law  is  on- 
certain. 

We  begin  the  discussion  by  ■dmitting 
that  sureties  are  favored  in  tbe  law.  But 
this  is  true  only  to  the  extent  tbat  such  sure- 
ties are  entitled  to  all  the  protection  flowing 
from  the  negligence,  fraud,  or  misconduct  of 
the  obligee,  and  to  stand  on  their  contract, 
strictissimi  juris,  and  not  tbat  tb«y  are  not 
to  be  treated  as  original  promisors,  along 
with  their  principals,  being  debtors  from  the 
beginning.  "He  must  see  that  tbe  debt  t» 
paid,  and  he  Is  held  ordinarily  to  know  of 
any  default  of  his  principal.  •  •  •"  Bay- 
lies, Sur.,  at  page  5.  Of  course,  the  rights 
and  duties  are  held  different,  in  the  law,  as 
to  negotiable  and  uonnegotiable  Instruments. 
In  the  former  his  liabilities  are  to  be  deter- 
mined under  the  law  merchant;  In  the  lat- 
ter, mainly  under  equitable  principles.  Un- 
der such  nonnegotiable  instruments  as  bonds 
and  other  specialties,  the  pivotal  point  Is  the 
dtilTery  of  the  instrument;  for  around  this, 
as  a  center,  revolve  conditions  that  will  be 
respected,— notice  of  conditions  in  the  instru- 
ment Itself,  and  such  like  defenses.  In  the 
case  at  bar,  the  sureties,  seeing  on  tbe  body 
of  the  l>ond  the  names  of  George  W.  Sa- 
song,  D.  L.  Boyd,  J.  H.  Rumbougb,  A.  B.  Sn- 
song,  and  W.  A.  Susong,  as-  obligors,  along 
with  their  own  (Williams  and  Stuart),  were 
clothed  by  law  with  the  right  to  insist  that 
the  names  of  all  these  should  appear  as  sign- 
ers of  the  bond  before  any  liability  on  their 
part  attached.  Not  that  they  could  insist.  In 
a  private  agreement  with  any  of  their  co- 
obligors,  tbat  any  other  names  than  those 
named  In  the  bond  should  sign,  to  make  the 
obligations  binding  ui>on  them,  for  It  made 
no  diffei<ence  what  private  agreement  tber 
had  with  their  coobllgors  to  limit  w  fix 
their  liability  under  the  bond,  unless  such 
private  agreemoits  should  be  commnnicate<I 
to  the  obligee  or  his  ag^its.  But  the  obligee 
and  his  agMits  were  bound,  at  their  peril,  to 
see  that  the  names  of  every  perstn  set  ont 
in  the  bond  should  l)e  signed  to  the  same  be- 
fore such  bond  clothed  the  obligee  with  an 
enforceable  contract  against  Hie  surety. 
This,  however,  being  admitted,  does  not  set- 
tle the  equities  between  the  sureties  under 
the  bond  here.  It  seems  tbat  after  George 
W.  Susong  signed  the  bond  in  question,  and 
without  waiting  for  any  other  signatures, 
the  two  sureties  signed  tbe  same,  and  justi- 
fied tbat  they  were  worth  the  penalty  of  tbe 
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bond,— ^1,060.    Of  coune,  It  will  DOt  for  a 
moment  be  contended  that  sncb  a  premature 
act  on  tbelr  part  made  them  liable.     It  Is 
fixed  law  that  It  did  not     However,  when  it 
Is  remembered  that  thla  bond  could  not  op- 
erate until  its  delivery,  and  that  these  two 
sureties  placed  said  bonds  In  the  bands  of 
George  W.  Susong  and  others,  to  have  the 
same  completed  before  its  delivery,  and  the 
sureties  thttvby,  in  law,  made  sncb  co-obli- 
gors their  agent»-{iot  the  ag«)ts  of  the  obll- 
see— to  procure  such  signatures,  and  when, 
as  they  contend,  such  signatures  of  A.  EL 
and  W.  A.  Susong  were  forged  to  such  bond, 
and  in  that  condition  the  bond  was  ddlvered 
to  Sullivan,  the  obligee^  or  his  agent,  does 
there  not  arise  an  equity  in  Sullivan,  whereby 
he  can  say;    "Grant  that  the  bond,  which, 
when  presented  to  me,  or  my  agent.  If  r.  Air- 
sel,  for  acceptance,  although  «itirely  regu- 
Bar  on  its  face,  as  having  been  executed  by 
A.  B.  and  W.  A.  Susong,  yet  in  fact  their 
names   were   forged   thMeon   and    thereto. 
This  will  not  avail  yon  as  a  defense,  and  you 
are  estopped  from  proving  such  forgery,  be- 
cause, 'when  one  of  two  innocent  persons 
must  suffer,  the  loss  must  fall  upon  Mm  who 
put  It  In  the  power  of  a  third  person  to  cause 
sncb  low,  as  well  aa  upon  the  principle  that, 
when  an  agent  is  clothed  with  apparent  au- 
thority to  do  an  act,  be  may  bind  his  princi- 
pal,  within  the   limits   of   that  authority, 
whatever  may  have  been  his  private  instruc- 
tioos.' ''   Fowler  t.  AUen,  32  &  0.  236,  10  S. 
E.  M7.     It  Is  true  that  Chief  Justice  Mc- 
Iver  was  discussing  a  negotiable  instmmoit 
la  the  case  last  dted,  yet  when  he  used  this 
language  he  preceded  it  with  this  remark: 
That  "the  propooitlao  does  not  rest  alone  up- 
on the  peculiar  character  of  negotiable  pa- 
pers, but  upon  the  well-settled  principle,"  as 
abOT*  quoted.    It  would   seeQi,    therefore, 
that  WUllama  and  Stuart,  the  defendants, 
having  made  George  W.  Susong  and  the  oth- 
er co-obligors  their  agents  to  procure  the  sig- 
natures of  W.  A.  Susong  and  A  E.  Susong, 
and  their  names  being  forged,  as  signers  of 
the  bond,  while  it  was  In  the  hand  of  their 
agents,  before  Its  delivery  to  the  payee  or 
his  agtut,  that  the  principle  above  quoted— 
when  one  of  two  innocent  parties  must  suf- 
fer, the  loss  must  fall  upon  him  who  put  It  in 
the  power  of  the  third  person  to  cause  such 
lo9»— will  make  them  liable,  and  forbid  their 
offering  proof  that  the  names  of  W.  A.  8u- 
ftoug  and  A,  E.  Susong,  or  either  of  them, 
were  forged,  as  signers  of  the  bond.    Before 
fortifying  the  foregoing  declaration  of  the 
law  by  quoting  from  adjudged  cases  and  re- 
spectable authors,  it  may  be  as  well  to  point 
out  the  hardship  to  the  plaintiff  of  any  other 
constmction  of  the  law  applicable  to  this 
c&ae.      Here  the  plaintiff  has  secured  the 
paymMit  of  his  debt  by  seizing  the  property 
of  this  firm  and  two  of  its  members,  within 
'the  lorlsdlction  of  the  courts  of  this  state, 
0nd,  by  his  hcmest  reliance  upon  the  bond 
dellrered  to  him,  has  surrendered  bis  lien 


upon  all  the  attached  property,— not  only 
that  of  the  firm  of  Susong  Sc  Co.,  but  also  of 
that  attached  of  George  W.  Susong  and  D. 
Lh  Boyd,  as  Individual  partners  in  said  firm. 
The  plaintiff  has  complied  with  his  duty  un- 
der the  bond,  and  has  pursued  this  firm,  and 
every  member  of  such  firm,  until  he  has  a 
valid  Judgment  against  them  for  the  amount 
originally  sued  for,  and  this  after  one  of  the 
most  fiercely  and  closely  contested  litiga- 
tions that  has  occurred  in  our  courts.  See 
30  S.  O.  395,  9  S.  B.  156;  36  S.  C.  3S7,  IS- 
S.  E.  377;  18  S.  B.  208.  And  now,  after 
having  complied  with  his  duty  in  every  re- 
spect, the  ftult  of  his  victory  Is  to  be  wrest- 
ed from  him  by  the  assertion  by  the  sure^ 
ties  of  a  fact  that  their  principals  are  In- 
terdicted from  setting  up  themselves  in  their 
own  behalf,  and  with  no  allegation  In  the 
pleadings,  or  any  prof  tendered  at  the  triaf 
to  show,  that  the  plaintiff  was  guilty  or 
any  negligence  or  misconduct  or  laches,  or 
notice  or  knowledge  at  any  Irregularity  or 
fraud.  Let  ne  briefly  refer  to  the  law,  as- 
settled  by  decisions  and  approved  authors.. 

First  A  bond  op^tites  from  its  delivery. 
"There  is  a  distinction  to  be  observed  be- 
tween the  effect  of  the  delivery  of  negotiable 
and  nonnegotiable  paper.  The  one  is  gov- 
erned by  the  law  merchant,  and  the  other  by 
the  law  governing  other  contracts.  But  de- 
livery is  essential  to  the  validity  of  a  bond 
or  other  nonnegotiable  paper."  Baylies,  Snr. 
98;  Wild  Cat  Branch  v.  Ball,  45  Ind.  213; 
McPherson  v.  Meek,  30  Mo.  345:  Ayres  v. 
Mllroy,  53  Mo.  516;  State  v.  Young,  23  Minn. 
551;  Hall  v.  Parker,  37  Mich.  590.  And 
this  doctrine  is  impliedly  recognieed  In  the 
case  of  Gourdln  v.  Read,  8  Rich.  Law,  232; 
Mills  V.  Williams,  16  S.  C.  593. 

Second.  A  bond  to  which  there  are  several 
obllgora,  some  of  whom,  as  between  them- 
selves, are  principals,  and  others  sureties, 
and,  when  delivered  to  the  obligee,  has  sig- 
natures of  obligors  different  from  those  that 
appear  In  the  body  of  the  bond,  is  notice 
to  the  obligee  wh««by  the  surety  to  such 
bond  may  be  released  from  any  liability 
tho-ennder,  unless  proot  Is  made  that  such' 
surety  waived  such  defect  before  delivery. 
Mr.  Baylies,  In  bis  work  on  Sureties  and 
Guarantors,  ait  pages  212,  213,  says:  "So,  If 
the  bond  bears  upon  Its  face  evidence  that  It 
is  an  Incomidete  Instrument,  or  there  Is  some- 
thing In  the  attendant  dmnnstancea  show- 
ing knowledge,  or  its  equivalent  on  the  part 
of  the  recipient  that  the  Instrument  was  not 
to  be  delivered  until  other  signdtures  were 
obtained,  or  other  acts  done,  of  equal  Impor- 
tance, the  delivery  of  the  Instrument  will 
cause  no  liability,  as  against  one  who  exe- 
cuted It  on  the  express  condition  that  It 
should  not  be  ddlvered  to  the  obligee  until 
the  Instrument  was  complete,  or  the  other 
signatures  obtained,  or  other  stipulated  acta 
done."  The  case  of  Pawlbig  v.  U.  S.,  4 
Cranch,  219,  Is  an  apt  Illustration  of  this  doc- 
trine, for,  ta)  the  case  quoted,  IXidd,  a  surety,. 
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wrote  the  names  of  those  persons  with  wbom 
he  was  willing  to  become  sureties  on  Balllng- 
er'8  bond,  and  called  on  those  who  witnessed 
his  signature  to  r«nember  this  fact  Signa- 
tures of  others  than  those  named  in  the  boaA 
itself  were  added  afterwards,  without  Todd's 
knowledge  or  acquiescence.  The  court,  per 
MarshaU,  C.  J.,  sustained  Todd's  right  to 
prove  those  facts  in  his  execution  as  an  obli* 
gor  of  the  bond.  In  U.  S.  t.  Leffler,  11  Pet. 
8G,  the  foregoing  case  waa  recognized.  Back 
V.  Evans,  15  N.  1.  Law,  153,  was  a  case 
where  one  named  in  the  body  of  the  bond 
did  not  sign  the  same,  and  the  court  held  that 
the  surety  incurred  no  liability  thereunder. 

Third.  A  bond  which  purports  to  t>e  made 
by  several  persons,  who  are  named  in  the 
body  of  the  bond  as  obligors,  and  which,  after 
being  executed  by  the  sureties  therein  named, 
and  left  with  the  principal  to  be  completed 
and  then  delivered  to  the  obligee,  is  present- 
ed to  and  delivered  to  the  obligee  fairly  exe- 
cuted, with  nothing  to  warn  such  obligee, 
either  by  word,  aot,  or  in  the  instrument  it- 
self, that  any  one  or  more  of  the  names  of 
the  obligors  named  therein,  and  who  had  to 
sign  the  same  after  such  sureties  had  already 
subscribed  the  same,  were  forged,  but  which 
forgery  occurred  while  the  instrument  was 
in  the  hands  of  a  co-obligor,  and  before  deliv- 
ery to  the  obligee,  is  a  valid  obligation  of 
such  surety,  and  he  is  estopped,  in  an  action 
thereon  against  him,  to  allege  and  prove  that 
the  name  of  one  or  more  of  his  co-obligors 
was  forged  to  such  instrument  Mr.  Baylies, 
In  his  work  on  Sureties  and  Guarantors,  at 
I>age  211,  says:  "The  current  of  the  later  de- 
cisions is  to  the  effect  that  where  a  surety 
places  an  instrument  perfect  on  its  face,  in 
the  hands  of  the  proper  person,  to  pass  it  to 
the  obligee,  the  law  Justly  holds  that  the  ap- 
parent authority  with  which  the  surety  has 
clothed  him  shall  be  regarded  as  the  real  au- 
thority, and,  as  the  condition  was  unknown 
to  the  obligee,  therefore  the.  benefit  of  such 
condition  shall  not  avail  the  surety."  Rus- 
sell V.  Freer,  56  N.  Y.  07;  State  v.  Potter,  63 
Mo.  212;  Nash  v.  Pugnte,  24  Grat  202;  Dalr 
v.  U.  S.,  16  Wall.  1;  BuOer  v.  U.  S.,  21  Wall. 
272;  Smith  v.  Peoria  Co.,  59  Dl.  412;  State  v. 
Peck,  53  Me.  284;  McCormick  r.  Bay  City,  23 
Mich.  457;  Cutler  v.  Roberts,  7  Neb.  4.  In 
this  connection  it  may  be  well  to  distinguish 
the  principles  really  entering  in  to  make  up 
the  deci^ons  by  our  own  court  of  Gourdin  v. 
Read,  8  Rich.  Law,  232;  MiUs  v.  WUliams, 
supra.  In  the  Urst  case  cited  a  surety.  Read, 
had  signed  a  bond,  leaving  the  payee's  er  obli- 
gee's name  in  blank,  and  intrusted  such  unfin- 
iohed  instrument  to  his  principal,  one  Com- 
niander,  to  negotiate  a  loan.  When  Com- 
mander approached  Gourdin  to  negotiate  a 
loan  of  money  from  him  on  this  bond,  this 
blank  was  unfilled,  and  after  Gourdin  con- 
sented to  make  the  loan  the  principal.  Com- 
mander, in  his  presence,  filled  out  the  blank 
space  wltii  Gourdin's  name.  When  action 
was  brought  by  Gourdin  against  Read  on  this 


IxKid,  be  defended  on  this  ground,  and  the 
addltlMial  ground  that  he  had  revoked  the 
verbal  form  he  had  intrusted  Commander 
with  to  fill  in  the  payee's  name.  Under  these 
elrcumatancefl,  it  is  very  evident  that  Gourdin 
was  put  upon  notice  to  inquire  by  what  au- 
thority Commander  placed  his  name  upon 
said  bond  as  the  obligee  thereof.  This  was 
good  law  then,  and  it  is  good  law  now.  It 
fails  under  the  head  of  those  cases  where  the 
instrument  itself  fumiahes  notice  so  that  in- 
quiry can  be  made  as  to  the  power  of  the  prin- 
cipal obligor  to  act'f  or  his  surety.  So  it  is  in  the 
8ec(md  case  Just  cited  (Mills  v.  Williams,  su- 
pra). In  the  sealed  note  then  in  contention,  it 
was  in  evidence  that  the  note,  on  its  bod.v. 
stated  the  value  received  to  be  a  mule,  and 
the  payee's  name  was  left  unfilled.  One  of 
the  obligors  gave  the  note,  for  a  horse,  to  a 
different  person  than  that. from  whom  the 
mule  was  to  be  purchased.  This  court  held 
that  both  the  obligor  and  her  sureties,  other 
than  that  one  who  negotiated  for  the  pur- 
chase of  the  horse,  were  released.  This  de- 
cision was  correct,  for  here  ttic  instrument 
Itself,  being  noonegotlable,  in  two  partlcnlara, 
served  notice  upon  the  obligee  that  he  was 
taking  the  risk  himself  In  such  transaction, 
for  the  consideration  expressed  in  the  note 
was  the  purchase  of  a  mule,  and  the  name  of 
the  payee  was  left  blank.  So,  too,  the  case 
from  Massachusetts  of  Russell  v.  Annable. 
109  Maas.  72,  is  perfectly  consistent  with 
these  principles,  and  was  properly  decided, 
aa  we  shall  now  show.  In  a  case  when  an 
attachment  had  been  sued  oat  upon  the  part- 
nership property,  a  bond  waa  prepared,  in 
which  each  partner  was  stated  as  an  obligor, 
and  one  Aimable  signed  as  a  surety  th«eto. 
but  the  principal  obligors  were  parties  only 
by  one  partner  signing  the  firm  name  oppo- 
site the  seal.  No  ratification  of  the  firm  name 
by  the  other  partn»8  was  contended  for,  and 
in  fact  it  waa  not  true.  Here,  therefore, 
there  was  expressed  notice  to  the  obligee  that 
under  the  loan— and  every  one  is  presumed 
to  know  the  law— such  a  bond  was  a  nullity; 
and  the  surety,  when  sued,  claimed  the  bene- 
fit of  this  patent  defect  (m  the  face  of  the 
bond,  giving  notice  to  the  obligee  thereof, 
and  of  course  the  court  decided  that  he  was 
released  from  all  liability  thereunder.  If  it 
is  desired,  this  doctrine  will  be  found  to  be 
fully  sustained  in  King  Co.  ▼.  Ferry  (Wash.) 
82  Pac.  528;  Helms  v.  Agricultural  Oa,  73 
Ind.  323;  State  v.  Bailee,  27  Am.  Rep.  214; 
Stem  V.  People,  102  IlL  541;  Lombard  t. 
May  berry,  24  Neb.  074.  40  N.  W.  271;  Bank 
V.  Stevens,  39  Me.  532;  State  t.  Hewitt,  72 
Mo.  GU3;  Ma'this  v.  Morgan,  33  Am.  Rep.  S47; 
Wood  V.  Ogden,  16  N.  J.  Law,  453. 

Fourth.  A  bond  signed  by  one  or  more  of 
several  obligon,  but  signed  by  the  surety  be- 
fore all  the  obligors  have  signed,  but  not  de- 
livered to  the  obligee  until  after  all  hare 
signed,  is  esteemed,  in  law,  to  be  intrusted  by 
the  surety  to  his  obligors  as  agents  to  procure 
the  completion  of  the  bond.    "In  these  eases 
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c(  conditional  agreement.  It  Is  the  surety  who 
pots  tmat  and  confidence  in  the  principal, 
and  not  the  obligee;  and.  If  any  one  is  to  be 
the  loser.  It  should  be  the  surely,  for  he  puts 
it  in  the  power  of  the  principal  to  create  the 
mischief  complained  of.  The  bond  having 
been  accepted  and  actod  upon,  the  surety  is 
estopped  from  setting  up  an  unperformed 
and  undisclosed  condition.  The  cases  before 
cited  all  proceed  upon  the  ground  that  there 
Is  nothing  upon  the  face  of  the  bond,  as  dis- 
closed by  the  attending  circumstances,  to  ap- 
prise the  obligee  or  accepting  officer  of  a  state 
of  facts  which  should  prevent  its  acceptance." 
State  T.  McGonigle  (Mo.  Sup.)  13  8.  W.  758. 
"Tbe  law  makes  the  principal  the  agent  of 
the  surety  for  the  delivery  of  the  bond." 
Jordan  y.  Jordan  (Tenn.)  43  Am.  Rep.  299, 
and  cases  there  cited;  Carroll  Co.  v.  Ruggles, 
58  Am.  Rep.  226.  The  principle  is  recognized 
in  our  own  case  of  Fowler  v.  Allen,  supra. 
The  Judgment  should  be  aiSrmed.  It  is  tbe 
judgment  of  this  court  that  the  Judgment  of 
the  circuit  court  t>e  affirmed. 

OABT,  J.  (ooncurring).  The  case  of  Dimn 
▼.  Garrett  (Tenn.;  decided  October  2,  1884, 
and  reported  In  27  S.  W.  1011)  sustains  the 
conclusion  announced  by  Mr.  Justice  POPB 
in  the  leading  opinion  in  the  case.  Tbe  facts 
of  that  case  are  thus  stated  by  Mr.  Justice 
Benrd,  as  the  organ  of  the  court:  "A  bond, 
unofficial  In  character,  was  executed  by  one 
Garrett,  as  principal,  and  by  the  defendants, 
as  liis  sureties,  payable  to  complainant,  as  ob- 
ligefc  This  bond,  regular  in  its  form  and  per- 
fect in  its  face,  was  delivered  by  the  princi- 
pal obligor,  and  was  accepted  by  the  latter 
In  good  faitli,  as  complete  instrument,  with- 
out any  facts  or  circumstances  attending  Its 
delivery,  on  tbe  obligee's  part,  as  to  the  mode 
of  its  execution.  On  these  facts,  the  ques- 
tion here  presented  for  determination  is  this: 
After  loss  covered  by  the  terms  of  this  bond 
has  occurred  to  the  obligee  by  the  default  of 
the  principal  obligor,  can  a  surety  avoid  re- 
covery for  this  loss  upon  the  ground  that  he 
bad  made  a  private  agreement  with  bis  prin- 
cipal at  the  time  of  signing,  and  leaving  It  in 
the  latter's  hands,  that  the  principal  obligor 
should  not  deliver  it  to  the  obligee  until  an- 
other party  has  signed  it  as  surety,  when,  in 
violation  of  this  agreement,  and  without  tbe 
knowledge  or  consent  of  the  surety,  the  bond 
was  subsequently  delivered?"  After  quoting 
with  approval  the  following  language  frun 
the  case  of  Jordan  v.  Jordan,  10  Lea,  124,  to 
wit:  "The  law  malces  the  principal  the  agent 
of  tbe  sureties  for  the  special  purpose  of  de- 
livering the  instrument.  *  *  *  It  Is  a  case 
for  tbe  application  of  the  ordinary  principle 
of  agency,— that,  when  the  agent  is  clothed 
with  apparent  authority  to  do  tbe  act,  he 
may  bind  the  principal,  within  the  limits  of 
that  authority,  whatever  may  Itave  been  his 
private  instructions,"— the  court  proceeds  as 
follows:  "In  other  words,  the  sm-ety  has  in- 
nocently, but  negligently,  placed  it  in  the 


power  of  bis  agent  to  inflict  a  loss  upon  an- 
other, who  is  equally  innocent,  and  in  no  re- 
spect guilty  of  negligence.  In  sucb  a  case  the 
efCect  of  the  holding  of  Jordan  ▼.  Jordan,  su- 
pra, was,  whenever  a  loss  occurred  as  tbe  re- 
sult of  such  negligence,  to  apply  the  rule  an- 
nounced in  Llckbarrow  v.  Mason,  2  Term  R. 
63,— that,  'whenever  one  of  two  Innocent  per- 
sons must  suffer  by  the  acts  of  a  third,  he 
wlK)  has  enabled  the  third  person  to  occasion 
the  loss  must  sustain  it'  *  *  *  In  State  v. 
Potter,  63  Mo.  212,  the  court  says:  'Here  the 
surety  who  defends  this  action  had  invested 
the  principal  with  apparent  authority  to  de- 
liva  the  bond,  and  there  was  nothing  on  the 
face  of  the  bond,  or  in  any  of  the  attending 
circumstances,  to  apprise  the  official  who  ac- 
cepted it  that  there  was  any  secret  agree- 
ment which  forbade  Its  acceptance.  The 
surety  is  alone  at  fault  in  the  matter,  as,  but 
for  his  unwarranted  trust  in  Turley,  the  lat- 
ter would  never  have  had  it  in  his  power  to 
occasion  the  loss  which  the  beneficiaries  of 
this  bond  must  suffer,  if  the  defense  made  by 
the  surety  is  successful.  •  *  •  Surely, 
then,  a  more  opportune  application  of  the  lan- 
guage of  Lord  Holt  In  Hem  v.  Nichols,  1  Salk. 
289,  oould  not  occur  than  to  the  case  before 
us,— that,  'seeing  somebody  must  be  the  loser 
by  the  deceit,  it  is  more  reasonable  that  he 
that  employs  and  puts  trust  and  confidence 
in  the  deceiver  should  be  loaet,  than  a  stran- 
ger' •  •  •."  The  court  then  concludes 
as  follows:  "We  are  satisfled  to  adopt  the 
rule  as  found  In  Dabr  v.  U.  S.  (16  Wall.  1), 
and  other  similar  cases  already  referred  to,  as 
resting  on  sound  principle,  and  sustained  by 
the  weight  of  authority.  We  agree  with  the 
court,  in  Nash  ▼.  Fngate,  when  it  sajrs:  'It 
is  impossible  to  foresee  the  mischief  of  adopt- 
ing a  different  rule,'  for,  "an  obligee  liaving  in 
his  possession  an  instrument  signed  by  re- 
qMusible  parties,  to  all  appearances  complete 
and  valid,  may,  at  any  distance  of  time,  be 
confronted  and  defeated  by  a  secret  parol 
agreement  between  the  principal  obligor  and 
some  of  the  sureties,  of  the  existence  of  which 
be  bad  not  eveu  a  suspicion.  How  Is  it  possi- 
ble to  provide  against  these  secret  agree- 
meats?  How  are  they  to  be  met  and  dis- 
proved? In  the  nature  of  things,  the  obligee 
can  offer  no  evidence  besides  the  bond,  as 
the  knowledge  of  tbe  condition  is  generally 
confined  to  the  principal  obligor  and  his  sure- 
ties.' It  is  proper  to  add  that  In  all  such 
cases,  to  give  the  holder  the  benefit  of  the 
rule  here  announced,  It  must  affirmatively  ap- 
pear, as  it  does  in  the  case,  that  he  took  the 
instrument  in  question  without  notice  of  Its 
conditional  delivery."  In  the  case  of  Fowler 
V.  AUen,  32  S.  0.  220,  10  a  E.  047,  there 
wen  two  questions  raised  by  the  appeal,  the 
second  of  which  was  whether  there  was  error 
in  instructing  the  Jury  that  even  if  the  de- 
fendant did  sign  Uie  notes  upon  the  condi- 
tion stated,  which.  It  is  conceded,  was  not 
complied  with,  she  would  nevertheless  *~  " 
bio  thereon,  unless  the  plaintiff  ha' 
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that  she  signed  npon  such  conditions.  In  de- 
llradng  ttaa  opinion  of  the  court,  Chief  Jus- 
tice Hclver  said:  "As  to  the  second  ques- 
tion, while  it  Is  not  to  be  denied  that  there 
is  some  conflict  in  the  cases  elsewhere,  we 
tbinlc  the  decided  weight  of  authority,  as  well 
as  argument,  is  in  favor  of  the  proposition 
tliat  where  one  signs  a  negotiable  note,  pei> 
feet  on  its  face,  as  surety  for  another,  upon 
the  condition  (known  on^  to  tlie  principal) 
that  it  is. not  to  be  delivered  to  the  payee 
until  something  else  is  done,  the  surety  will 
be  liable,  even  if  such  condition  be  not  com- 
plied with,  unless  notice  is  brought  home  to 
the  payee  of  such  condition.  This  proposi- 
tion does  not  rest  alone  upon  the  peculiar 
character  of  negotiable  paper,  but  upon  the 
well-settled  principle  that  where  one  of  two 
innocent  persons  must  suffer  the  loss  should 
fall  upon  him  who  put  it  in  the  power  of  a 
third  person  to  cause  such  a  loss,  as  well  as 
upon  the  principle  that,  where  an  agent  Is 
clothed  with  apparent  authority  to  do  an  act, 
he  may  bind  his  principal,  within  the  limits 
of  that  authority,  whatever  may  have  been 
his  private  Instructions.  Here  the  principal 
debtor,  after  signing  the  notes,  takes  them  to 
the  defendant  for  the  purpose  of  procuring 
bet  signature  as  his  surety,  in  acordance  with 
the  agreement  made  by  liim  with  the  plain- 
tiffs, and  when  he  delivers  them,  properly 
signed,  surely  the  payees  cannot  be  affected 
by  any  private  instructions  which  the  surety 
may  have  given  to  her  principal,  unless  the 
same  were  communicated  to  the  payees.  The 
surety,  by  signing  the  notes,  complete  in 
form,  and  placing  them  in  the  liands  of  her 
principal  to  be  delivered  to  the  payees,  even 
though  upon  a  condition,  has  placed  it  in  the 
power  of  her  principal  to  deceive  the  payees; 
and.  If  loss  ensued,  it  must  fall  npon  the  one 
who  contributed  to  that  loss,  rather  than  up- 
on the  Innocent  payees,  who  were  left  in  ig- 
norance of  the  conditions  npon  which  the 
notes  were  signed.  The  principal  debtor  was 
tlte  agent  of  the  surety,  and  not  of  the  cred- 
itor; and  if  he  lias  done  an  act  for  the  do- 
ing of  which  he  was  clothed  with  apparent 
authwity,  even  though  it  may  hare  been 
done  in  violation  of  her  private  instructions, 
the  person  who  invested  him  with  such  ap- 
parent authority  must  take  the  consequencea 
*  •  •  Some  of  the  cases  (notably,  Dalr  v. 
U.  S.,  16  Wall.  1,  followed  by  Butler  v.  U. 
S.,  21  Wall.  272)  have  extended  the  principle 
above  laid  down  to  nonnegotiable  as  well  as 
negotiable  instruments."  It  was  no  part  of 
the  duty  of  the  plaintiff  herein  to  supervise 
the  execution  of  the  bond,  and,  when  it  was 
delivered  to  him,  he  had  the  right  to  presume 
that  the  signatures  were  genuine,  unless  he 
had  notice  of  the  forgery,  or  there  were  facts 
apparent  upon  the  face  of  the  bond  sufficient 
to  put  him  on  inquiry.  It  was  not  con- 
tended that  the  plaintiff  liad  actual  notice  of 
the  forgery  at  the  time  the  bond  was  deliv- 
ered, but  that  the  bond,  upon  its  face,  dis- 
closed facts  sufficient  to  arouse  suspicion  and 


put  the  plaintiff  on  Inquiry.  Then  Is  n» 
doubt  that  such  facts  would  defeat  a  reoor- 
ery  upon  the  bond.  The  testim<«7  offered 
by  the  defendant  to  show  that  the  signature* 
of  W.  A.  Susong  and  A.  EL  Sasong  were  not 
genuine,  but  were  forgeries,  was,  under  our 
view  of  the  law  governing  this  case,  only 
competent  In  case  the  bond  showed  npon  Its 
face  such  facts  as  were  calculated  to  exdte 
suspicion  and  put  the  obligee  on  inquiry. 
Whether  tlie  bond,  npon  its  face,  disclosed 
such  facts,  was  a  preliminary  question  to  be 
decided  in  the  first  instance  by  the  presidh>g 
Judge.  Wicker  v.  Pope,  12  Rich.  Law,  391; 
Greenl.  Bv.  (2d  Bd.)  S  564,  note  S.  In  mllng 
npon  this  question,  the  presiding  judge  said, 
"There  is  notliing  about  the  bond,  as  ddiv- 
ered,  which  is  sufficient,  within  Itself,  on  the 
evidence  here,  to  put  the  obligee  of  the  bond 
on  notice."  In  the  case  of  Sims  t.  Jones  (S. 
C.)  20  S.  B.  90S,  this  court  says:  "Where  the 
rulings  of  the  circuit  Judge  are  brought  in  re- 
view before  this  court,  two  tilings  mnst  ap- 
pear: (1)  That  the  ruling  to  which  exception 
was  taken  is  erroneous;  (2)  that  the  appellant 
has  suffered  prejudice  by  such  erroneous  rul- 
ing." There  is  nothing  in  the  case  showing 
that  the  appellant  has  suffered  in«Jndlce  by 
the  rulings  of  the  presiding  Judge  alleged  to 
be  erroneous.  A  copy  of  the  bond  is  set  forth, 
but  it  does  not  show  upon  Its  face  that  there 
were  facts  stifflcient  to  put  him  on  Inquiry. 
The  appellants  contend  that  it  appears  that 
the  bond  was  not  probated  by  a  subscribing 
witness,  as  required  by  rule  66  of  the  circuit 
court,  and  that  this  was  a  fact  sufficient  to 
put  tiie  plaintiff  on  inquiry.  This  require- 
moit  of  the  rule  was  held  to  be  a  nnllity  In 
the  case  of  Grollman  v.  Lipsitz  (lately  de- 
cided by  this  court)  21  &  B.  272.  It  wonld 
be  very  unjust  to  the  pUintiff  that  a  new 
trial  should  be  granted  on  the  ground  that  the 
bond  disclosed  facts  sufficient  to  exxdte  b>- 
quhry,  and  It  shonid  appear  npon  the  second 
trial  that  the  circuit  Judge  was  right  in  hold- 
ing tliat  no  such  facts  existed.  There  being 
nothing  before  this  court  showing  that  the 
appellant  has  suffered  prejudice  by  the  mi- 
Ings  of  the  circuit  Judge,  the  exceptions  re- 
lating to  this  question  cannot  be  sustained.  I 
concur  In  the  opinion  delivered  by  POPE,  J. 

McIVBR,  C.  J.  (diss«iting).  Tbis  is  an  action 
on  a  bond,  a  copy  of  which  appears  in  the  case, 
which  should  be  set  out  in  the  report  of  the 
case.  The  main  defense  relied  upon  was  tliat 
said  bond  was  intended  to  I>e,  and  was  in  fact 
a  statutory  bond,  given  for  ttie  purpose  of  dls- 
cliarglng  certain  writs  of  attachment  issued 
by  the  clerk  of  the  court  of  common  pleas  for 
Aiken,  In  an  action  Hieu  commenced  by  tbe 
present  plaintiff,  W.  B.  Sullivan,  agahist 
George  W.  Susong,  W.  A.  Susong,  A.  E.  Sn 
song,  James  H.  Rumbough,  and  D.  Iju  Boyd, 
copartners  in  business  tmder  the  name  of  Su- 
song &  Co.,  which  attachments  Iiad  been  ler- 
ied  npon  certain  property  of  said  Sasong  & 
Co.,  and  of  some  of  the  tndlTidnals  composing 
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the  flrm,  In  the  counties  of  Greenville,  Aiken, 
fidgeflrid,  Abbeville,  and  Laurens;  and  the 
defendants  contend  that  said  bond  was  void, 
as  a  statatwy  obligation,  fen:  want  of  com- 
pliance with  certain  statutory  requirements. 
The  plaintiff,  on  the  other  hand,  insists  that 
said  bond  was  a  mere  common-law  obliga- 
tion, and  never  intended  to  be  such  an  nn- 
dertkklng  as  was  contemplated  by  the  stat- 
ute. So  that  our  first  inquiry  Is  whether  tae 
lx>nd  upon  which  the  action  Is  based  was  a 
statutory  undertaking,  or  a  mere  coimmon- 
iBw  obligation. 

When  Snsong  &  Co.,  the  defendants  In 
the  action  commenced  by  attachment,  ap- 
peared In  such  action,  the  statute  provides 
that  they  could  apply  to  the  officer  who 
issued  the  attachment  (the  clerk  of  Aiken 
connty),  or  to  the  court  (meaning,  of  course, 
the  court  of  commMi  pleas  for  Aiken  coun- 
ty), for  an  orSee  to  discharge  the  same, 
and,  upon  snch  application,  Susong  &  Co. 
sbonld  "deliver  to  the  court  or  officer  an  un- 
dertaking •  •  •  approved  by  such  court  <Mr 
officer  to  the  effect  that  such  sureties  will  pay 
to  the  plaintiff  the  amount  of  judgment  tliat 
may  be  recovered,"  etc  Code,  ff  202,  268. 
Now,  It  does  not  appear  that  Snsong  &  Oo. 
ever  to<^  any  step  whatever  towards  obtain- 
ing a  discharge  of  the  attachments  by  an 
<»'der  of  any  officer  or  any  court;  but,  on  the 
contrary.  It  does  appear  that  they  sought 
sa<A  discharge  by  an  agreement  with  the 
plaintlfl.  This  most  abundantly  appears 
Irom  the  telegraphic  correspondence  which 
passed  between  Mr.  Benet,  acting  as  attorney 
-for  Snsoog  &  Ca,  and  Messrs.  Henderson 
Bros.,  attorneys  for  Snlllvan,  the  plaintiff, 
on  tbe  27th  of  July,  1887,  in  which  Mr.  Benet, 
being  in  OreenvlUe,  propounds  the  following 
inquiry  to  Messrs.  Henderscm  Bros.,  who  were 
in  Aiken,  "WUl  you  authorize  Ansel  [a  gen- 
tleman of  the  bar  of  Oreenvllle]  to  release 
Snlllvan  attachmoit  on  filing  tbe  bond  satls- 
tactory  to  Oreenvllle  clerk  court?"  To  which 
Hender8<xa  Bros,  sent  from  Aiken  the  follow- 
ing reply:  "Will  authorize  Ansel  to  release 
attachments  upon  the  bond  for  double  amount 
claimed,  approved  by  Ansel  and  clerk  of 
Oreenvlll&"  When  this  correspondence  was 
offered  in  evidence,  appellants  objected.  It 
seems,  upon  the  ground  that  it  was  res  inter 
alios  acta.  Inasmuch  as  it  did  not  appear  ttiat 
appellants  either  knew  of,  or  had  any  con- 
nection with,  snch  correspondence.  Tbe  ob- 
jection was  overruled,  and  appellants  except- 
ed; and  the  competency  of  this  evidence  is 
one  of  the  points  presented  by  this  appeal. 
One  of  the  allegations  In  the  complaint  was 
that  "tbe  defendants,  on  or  about  the  27th 
day  of  July,  1887,  in  order  to  discdiarge  tbe 
said  attachment.  In  pursuance  of  an  agree- 
ment had  between  said  W.  E.  SoUlvan  and 
said  Sus<MQ[g  &  Co.,  did  execute  in  favor  of  this 
plaintlfl  their  certain  bond,"  etc.;  and  this  al- 
legation was  denied  in  the  answers  of  these 
appellants.  It  seems  to  us  that  the  evidence 
in  qocstion  was  directly  respozisive  to  tbe 


Issue  thus  presented,  and  was  therefore  com- 
petent—not as  binding  appellants  to  the  terms 
of  the  agreement  evidenced  by  the  corre- 
spondence, but  slimply  to  show  that  the  bond 
in  question  was  given  in  pursuance  of  an 
agreement  had  between  said  W.  E.  Sullivan 
and  said  Susong  &  Co.,  to  which \heappeUants 
might  or  might  not  afterwards  become  par- 
ties, as  they  saw  fit  Having  reached  the  con- 
clusion that  the  bond  in  question  must  be 
regarded  as  an  ordinary  common-law  obliga- 
tion, and  not  as  a  statutory  undertaking  con- 
templated by  the  provisions  of  the  attach- 
ment act,  it  becomes  nnnecessaiy  to  Inquire 
whether  It  lacks  any  of  the  essential  require- 
ments of  such  an  undertaking,  or,  if  so,  wheth- 
ee  the  want  of  such  compliance  renders  the 
bond  void,  as  against  these  appellants;  and 
we  are  therefore  not  to  be  understood  as 
passing  upon  any  of  these  questions.  But  it 
is  insisted  by  appellants  that,  if  the  bond  be 
regarded  as  a  common-law  obligation,  no  re- 
covery can  be  bad  upon  It  tn  this  action,  be- 
cause there  is  no  allegation  in  the  complaint 
which  shows  that  It  is  a  paper  of  that  char- 
acter; and  the  case  of  Booker  v.  Smith,  38 
S.  C.  236, 16  S.  B.  774,  is  cited  to  sustain  that 
propositlim.  While  we  do  not  propose  to 
question  die  authority  of  that  case  fOr  the 
point  there  dedded,  we  do  not  think  tbe  case 
is  applicable  hare.  In  the  first  place,  the 
bond  there  sued  upon  was  a  bond  to  procure 
a  warrant  of  attachment,  while  here  the  ac- 
tion is  upon  a  bond  given  to  obtain  a  release 
of  the  levy  of  an  attachment  But  this,  which 
may  possibly  be  regarded  as  an  Immaterial 
difference  between  the  two  cases.  Is  not  the 
only  difference.  There  the  bond  or  onder- 
taklng,  up<»i  its  face,  showed  that  the  inten- 
tion was  to  give  the  undertaking  prescribed 
by  the  statute,  and  there  was  no  hint  or  sug- 
gestion that  the  undertaking  was  Intended  to 
be  a  commmi-law  obligation;  while  here  the 
bond  not  only  does  not  purport  to  be  a  stat- 
utory undertaking,  but,  on  the  contrary,  pur- 
ports, on  its  face,  to  be  an  obligation  given 
without  reference  to  the  provisions  of  the 
statute,  and  in  the  complaint  It  Is  expressly 
alleged  that  it  was  given  "in  pursuance  of  an 
agreement"  between  SnUlvan  and  Susong  & 
Co.,  which  negatives  the  idea  that  it  was  an 
obligation  given  in  pursuance  of  the  statute. 
We  do  not  think,  therefore,  that  this  position 
of  appellants  can  be  sustained. 

Regarding,  then,  the  bond  constituting  the 
basis  of  this  action  as  a  common-law  obliga- 
tion, tbe  appellants  contend  that  they  are  not 
bound  thereby,  for  the  reason  that  the  bond 
shows  on  its  face  that  they  were  to  be  bound 
merely  as  sureties  of  Susong  &  Co.,  and 
that  until  each  one  of  the  members  of  that 
flrm  (the  b<»id  being  an  instrument  under 
seal)  signed  the  same,  they  (the  appellants) 
assumed  no  liability;  and  they  offered  evi- 
dence tending  to  show  that  one  of  the  mem- 
bers of  that  flrm,  to  wit  A.  E.  Susong,— the 
one  who  was  undnstood  to  be  worth  the 
amount  of  the  bond,— never  did  in  fact  sign 
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the  bond,  but  his  apparent  signature  there- 
to was  forged,  and  that  the  signature  show- 
ed on  Its  face  that  it  was  not  gennine.  To 
understand  properly  the  ruling  of  the  court 
as  to  the  offer  of  the  testimony,  it  will  be 
necessary  to  state  substantially  what  oc- 
curred before'  and  at  the  time  the  bond  was 
signed  by  the  appellants.  According  to  the 
testimony  of  the  appellant  Williams,— which 
was  not  objected  to,  except  as  hereinafter 
stated,— on  the  day  the  bond  was  signed, 
and  before  it  was  signed  by  appellants,  O. 
W.  Susong  and  Boyd,  two  of  the  members 
of  the  firm  of  Susong  &  Co.,  went  to  the 
store  of  Williams,  and  requested  him  to  sign 
the  bond  as  surety  for  Susong  &  Co.  "Mr. 
Susong  stated  that  his  two  brothers  belong 
to  the  company,  and  would  sign  the  bond,  of 
course;  and  I  told  him  that  I  knew  that 
there  was  no  risk,  if  W.  A.  and  A.  E.  Susong 
signed  it,  and  stated  that  they  belonged  to 
the  company,  and,  of  course,  would  sign  it" 
To  this  testimony  plaintitCs  counsel  object- 
ed, unless  notice  is  brought  home  to  the 
plaintiff;  and,  defendants'  counsel  stating 
that  they  would  prove  notice,  no  ruling  of 
the  court  was  then  made.  The  witness  Wil- 
liams further  stated  that  he  knew  the  finan- 
cial condition  of  W.  A.  and  A.  B.  Susong. 
"They  wore  considered  among  the  wealth- 
iest and  most  substantial  men  in  East  Ten- 
nessee." The  witness  also  stated  that  he 
consented  to  sign  the  bond  on  condition  that 
W.  A.  and  A.  B.  Susong  would  sign  it.  On 
the  same  day,  and  soon  after  this  conyersa' 
tion,  the  witness  was  sent  for  to  go  to  the 
clerk's  office,  and  said:  "I  went  into  the 
clerk's  office,  and  Mr.  Mosely  showed  me 
the  bond;  and  I  read  It,  and  glanced  at  It 
to  see  if  W.  A.  and  A.  E.  Susong  were  mem- 
bers of  the  company,  and  I  saw  their  names 
set  forth  in  It,  and  I  signed  the  bond."  It 
also  appears  that  when  Williams  went  Into 
the  clerk's  office  the  only  name  signed  to  the 
bond  was  that  of  O.  W.  Susong,  and  soon 
after  Stewart  and  Williams  signed,  in  the 
order  stated.  At  this  time  the  following 
persons  appear  to  have  been  present:  Mr. 
Ansel,  who,  it  will  be  remembered,  was  rep- 
resenting the  attorneys  for  the  plaintiff;  Mr. 
Benet,  who  was  acting  as  attorney  for  Su- 
song &  Ca;  and  Mr.  Mosely,  who,  with  Mr. 
Ansel,  was  to  approve  the  security,— besides 
Boyd  and  Rumbough,  two  of  the  members 
of  the  firm  of  Susong  &  Co.,  and  probably  O. 
W.  Susong.  The  witness  Williams  further 
stated  that  Boyd,  Benet,  and  Ansel  were  dis- 
cussing the  completion  of  the  bond  by  the 
other  parties,— W.  A.  and  A.  E.  Susong,  who 
were  not  present  The  witness  was  then 
asked  this  question:  "State  whether  It  was 
understood  by  Mr.  Ans^  and  Mr.  Benet  and 
the  other  parties  who  were  Interested  in  this 
matter  that  W.  A.  Susong  and  A.  E.  Susong 
should  sign  that  bond  before  it  should  be- 
come effective?"  To  this  question  plaintiff 
objected,  and  the  objection  was  sustained, 
to  which  defendants'  counsel  excepted.   The 


witness  was  then  asked,  "What  was  the  suV 
stance  of  what  passed?"  to  which  the  wit- 
ness replied:  "The  substance  of  it  was  that 
the  bcMid  was  to  be  slgrned  by  W.  A.  and  A 
B.  Susong,  and  the  conversation  was  be- 
tween Boyd,  Benet,  and  Ansel;  and  wheth- 
er the  others  joined  in,  I  do  not  know.  I 
do  not  know  that  I  said  anything  on  the 
subject"  The  witness  furtho-  testified  that 
he  did  not  know,  and  had  no  information  u 
to  the  fact,  that  A.  E.  Susong  had  not  sign- 
ed the  bond  before  it  went  into  the  posses- 
sion of  the  plaintiff,  and  never  learned  the 
fact  until  May,  or  the  summer  of  1882, 
shortly  before  this  action  was  commenced,— 
2d  August  1882.  On  the  cross-examination 
this  witness  said  that  he  did  not  remember 
to  have  said  anything  in  the  clerk's  office, 
when  he  signed  the  bond,  about  the  conver- 
sation between  himself  and  Boyd  and  W.  G. 
Susong  at  his  store,  wherein  he  agreed  to 
sign  the  bond  on  condition  that  it  was  sign- 
ed by  W.  A.  and  A.  E.  Susong.  When  this 
witness  waa  recalled,  he  was  asked:  "What 
was  the  understanding,— what  was  express- 
ed by  these  parties,— before  you  signed  the 
bond,  as  to  who  would  sign  it?"  to  which  he 
replied  as  follows:  "Aa  I  stated  In  my  di- 
rect oe  cross-examination,  that  I  did  not  re- 
member saying  anything  to  them  about  the 
condition  of  my  signing  It;  but  Mr.  Boyd 
and  Mr.  Ansel  and  Mr.  Benet  were  the  per- 
fecting of  the  bond  and  the  completion  of 
it,  and  it  was  the  understanding  that  that 
bond  was  not  to  be  delivered  until  W.  A 
and  A.  E.  Susong  signed  it"  When  aAed 
if  that  was  his  understanding,  be  rolled: 
"That  is  my  presumption,— that  that  was  the 
understanding;  that  was  the  understand- 
ing." In  the  cross-examination  the  witness 
again  said  that  he  did  not  state,  or  say  any- 
thing about  his  agreement  at  the  store,  witb 
Boyd  and  O.  W.  Susong,  while  in  the  clerk's 
office,  but  he  added:  "It  was  stated  by  one 
of  the  men— Benet  Boyd,  or  Ansel— that 
that  bond  was  not  to  be  delivered  until  it 
was  completed  by  the  signature  of  W.  A 
and  A.  E.  Susong.  That  was  so  stated  by 
some  of  them;  and,  if  it  had  not  been  stat- 
ed, I  would  not  have  signed  it,"— though  the 
witness  again  repeated  that  he  himself  said 
nothing  of  the  kind  while  in  the  clerk's  of- 
fice. The  defendants'  counsel  then  proposed 
to  offor  evidence  tending  to  show  that  the 
name  of  A.  E.  Susong  was  forged,  which,  up- 
on objection,  was  ruled  out  the  court  fold- 
ing as  follows:  "It  seems  to  the  court  that 
the  testimony  of  Mr.  Williams  is  not  suffi- 
cient to  show  any  agreement  betwe^i  him- 
aeit  and  Ansel  and  Mosely  with  reference 
to  the  execution  of  this  bond,  nor  does  It  ap- 
pear that  there  was  any  condition  between 
the  parties  at  that  time  with  reference  to 
his  signing  the  bond,  and  upon  that  ground 
I  will  have  to  exclude  all  evidence  going  to 
show  forgery."  To  this  ruling  defendants' 
counsel  excepted,  and  then  proposed  to  offer 
evidence  tending  to  show  that  the  signature 
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on  the  bond  does  reeemble  that  of  A.  E.  Sn- 
song,  and  that  It  shows  on  its  face  that  it 
is  not  genuine,  all  of  which  was  ruled  out, 
and  defendants  excepted. 

For  the  purpose  of  deteiminlng  the  legal 
question  presented.  It  is  proper  to  assume 
that  appellants,  if  permitted  to  do  so,  could 
have  shown,  not  only  that  the  signature  of 
A.  £.  Susong  was  forged,  but  also  that  it 
showed  upon  its  face  that  It  was  not  gen- 
nine,  or  at  least  that  the  testimony  oCFered 
would  hare,  tended  to  show  both  of  those 
facts;  and  this  would,  at  least,  have  raised 
Issues  of  facts  to  be  passed  upon  by  the 
jury,  for  the  ruling  of  the  circuit  Judge  Is 
necessarily  based  upon  the  theory  that  even 
if  the  forgery  were  proved,  and  even  if  the 
signature  of  A.  E).  Susong  showed  upon  its 
face  that  it  was  not  genuine,  those  facts 
would  not  relieve  the  appellant  from  liabili- 
ty unless  It  also  appeared  that  plaintiff  had 
notice  that  the  app^lants  signed  the  bond 
under  an  agreem^it  that  It  was  not  to  be 
delivered  until  It  was  signed  by  A.  E.  and 
W.  A.  Susong,  or  that  appellants  signed  upon 
the  condition  that  they  were  not  to  be  liable 
until  A  E.  and  W.  A.  Susong  had  also  sign- 
ed. Now,  conceding,  for  the  present,  the 
correctness  of  the  legal  proposition  upon 
which  the  ruling  of  the  circuit  judge  was 
manifestly  based,  and  disregarding  the  parol 
evidence  of  wtiat  occurred  at  the  time  of  the 
signing  of  the  bond.  It  seems  to  us  clear  that 
the  bond  bore  upon  its  face  notice  that  the 
condition  upon  which  the  appellants  signed 
was  that  the  members  of  the  firm  of  Susong 
<&  Go.  should  sign  before  the  appellants  in- 
curred any  liability.  It  Is  manifest  that  the 
appellants  were  mere  sureties  of  Susong  & 
Co.,  and  had  no  further  connection  with  the 
matter,  except  as  such  sureties.  Now,  what 
were  the  sureties  for?  The  terms  of  the 
bond  show  that  they  were  sureties  for  the 
performance  of  an  obligation  to  be  Altered 
into  by  Susong  A  Co.,  which  could  only  be 
done  by  the  execution  of  the  bond  by  each 
one  of  the  members  of  that  firm,  whose 
names  are  mentioned  In  the  bond  as  princi- 
pal obligors.  The  contract  of  the  appellants 
was  to  secure  the  performance  of  the  obli- 
gation of  Susong  &  Co.,  not  the  obligation  of 
any  one  or  more  of  the  members  of  that  firm, 
but  the  obligation  of  all  the  members  of  that 
firm.  The  first  step  to  be  takoi  towards  fix- 
ing the  liability  of  the  sureties,  therefore,  is 
to  sbow  that  Susong  &  Co.  have  entered  In- 
to tbe  obligation,  the  performance  of  which 
the  sureties  have  nndertakm  to  guaranty. 
Until  this  is  done  the  appellants  have  in- 
curred no  liability,  for,  as  sureties,  they 
have  tbe  right  to  stand  upon  the  strict  terms 
of  their  contract  It  may  be  said,  however, 
that  tbls  is  a  Joint  and  several  obligation, 
and  only  the  appellants  are  sued  In  this  ac- 
tion, and  may  be  held  liable  as  several  obli- 
gors. But,  In  tbe  first  place,  It  Is  not  so 
clear  from  tbe  terms  of  the  bond  that  the 
obligors  are  bound  Jointly  and  severally,  for 


the  terms  are,  "we  bind  our  heirs,  executors, 
and  administrators,  jointly  and  severally"— 
not  "ourselves,  our  heirs,"  etc.;  but,  as  the 
word  "ourselves"  may  have  been  accidental- 
ly omitted  by  the  printer,  we  will  not  rest 
our  conclusion  upon  this,  and,  on  the  con- 
tnury,  will  assume  that  the  bond  is.  In  form. 
Joint  and  several.  But,  assuming  that  this 
question  still  remains,  what  is  the  contract 
of  appellants,  treated  as  several  obligors? 
Why,  nothing  more  than  a  guaranty  that  an 
obligation  to  be  entered  Into  by  Susong  & 
Co.  sliall  be  performed  by  them.  It  is  un- 
like an  ordinary  joint  and  several  note, 
where  each  signer  promises  to  pay  a  special 
sum  of  money,  either  Jointly  with  his  co- 
signers, or  severally. 

Tbe  question  which  we  have  been  consider- 
ing has  been  the  subject  of  much  confilct  of 
opinion  In  the  courts  of  other  states,  as  is 
apparent  from  the  numerous  cases  with 
which  we  have  been  furnished  by  counsel 
on  the  one  side  and  on  the  other  of  this 
case.  Without  undertaking  to  go  over  these 
numerous  cases,  we  may  refer  to  the  case  of 
State  y.  Potter,  63  Mo.  212,  as  furnishing 
quite  an  elaborate  review  of  the  cases  up 
to  that  time,— 1876;  and  we  are  therefore 
relieved  of  the  necessity  of  considering  any 
of  the  cases  prior  to  that  decision,  except  to 
say  that  In  Dair  t.  U.  S.,  16  Wall.  1,  therein 
referred  to,  It  was  expressly  stated  by 
Davis,  J.,  In  delivering  the  opinion  of  the 
court,  that  If  the  name  of  Cloud  had  appear- 
ed as  a  cosurety  In  the  body  of  tbe  bond 
tbe  decision  would  have  been  otherwise,  for 
that  would  have  been  notice  to  the  agent  of 
the  government,  and  then  adds  these  words: 
"In  any  case,  if  the  bond  is  so  written  that 
It  appears  that  several  were  expected  to 
sign  It,  the  obligee  takes  It  with  tbe  notice 
that  the  obligors  who  do  sign  it  can  set  up 
in  defense  the  want  of  execution  by  the 
others,  If  they  agreed  to  become  bound 
only  on  condition  that  the  other  cosureties 
Joined  In  the  execution."  And  that  case 
was  subsequently  recognized  In  the  case  of 
Butler  V.  U.  S.,  21  Wall.  272.  It  may  also 
be  noted  that  the  case  of  Russell  v.  Anna- 
ble,  109  Mass.  72,  seems  to  have  escaped 
attention  in  the  review  of  cases  In  State 
V.  Potter,  supra,  possibly  for  the  reason  that 
the  cases  nnder  review  were  cases  in  which 
one  surety  was  seeking  to  escape  liability 
upon  the  condition  that  others  were  to  sign 
as  cosureties,  whereas  In  Russell  v.  An- 
nable  the  question  was  to  the  effect  of 
the  failure  of  the  principal  obligor  to  sign, 
upon  the  liability  of  the  surety.  We  will 
recur  to  this  case  hereafter.  It  may  be 
said  that  this  review  of  the  authorities  In 
State  V.  Potter  shows  that  the  weight  of  au- 
thority was  in  favor  of  the  vieW  stated 
above  in  the  extract  from  Dair  v.  U.  S.  We 
shall  not  undertake  a  review  of  the  cases 
decided  since  1876,  but  will  content  our- 
selves with  referring  to  some  of  the  cases 
wtilch  seem  more  immediately  applicable  to 
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the  case  in  hand;  for  It  seems  that  in  many, 
if  not  In  moat,  of  the  cases,  the  question 
has  been  as  to  the  effect  of  thb  failure  of  a 
cosurety  t^  sign,  which,  it  seems  to  ns,  may 
t>e  different  from  the  failure  of  the  principal 
obligor  to  execute  the  bond  in  question, 
though  we  are  not  to  be,  understood  as  def- 
initely deciding  that  there  is-any  real  dlffer- 
-ence.  In  Russell  r.  Annable,  supra,  the  ac- 
tion, as  in  this  case,  was  upon  a  I>ond  given 
for  the  purpose  of  dissolving  an  attachment 
of  partnership  prc^)erty.  Both  of  the  part- 
ners were  named  as  princlpaia,  but  the 
lK>nd  was  executed  by  only  one  of  them, 
in  the  name  of  the  firm.  It  was  held  that 
the  surety  would  not  be  liable  without  proof 
of  the  assent  of  the  other  partner  to  the 
execution  of  the  l>ond.  In  that  case  the 
opinion  of  the  court  contains  the  following 
language:  "The  bond  purports  to  be  the 
joint  and  sererai  contract  of  certain  persons 
named  therein  as  principals,  and  the  defend- 
ant and  Oeorge  M.  Stevens  as  sureties.  The 
defendant's  undertaking  is  only  that  the 
principal  obligors  shall  fulfill  the  obligation 
which,  by  the  terms  of  the  bond,  they  have 
assumed.  But,  if  the  bond  was  not  binding 
upon  both  Dennett  and  Pottle  (as  it  was  not, 
for  want  of  due  and  proper  execution  of  the 
instrument  on  their  part),  they  assumed  no 
obligation,  and  it  was  not  binding  upon  the 
sureties.  It  was  essential  to  the  bond  that 
the  principals  should  be  parties  to  it  It  is 
recited  that  they  are  so,  and  the  instrument 
is  incomplete  and  void  without  their  signa- 
ture. •  •  •  Xhe  instrument  is  incom- 
plete without  the  signature  of  each  part- 
ner, or  proof  that  the  signature  affixed  had 
the  assent  and  sanction  of  each  of  them. 
The  sureties  on  a  l>ond  are  not  holden,  if 
the  instrument  is  not  executed  by  the  per- 
son whose  name  is  stated  as  the  principal 
therein.  It  should  be  executed  by  all  in- 
tended parties";  citing  Bean  v.  Parker,  17 
Mass.  691;  Wood  v.  Washburn,  2  Pick.  24. 
It  may  be  said  that,  Inasmuch  as  the  bond 
in  tliat  case  showed  on  its  face  that  it  was 
signed  in  the  partnership  name  by  one  of 
the  partners,  this  was  notice  to  the  obligee 
that  the  execution  of  the  bond  was  incom- 
plete, as  all  persons  are  presumed  to  know 
the  law,— that  the  signing  of  the  partnership 
name  to  a  bond  by  one  of  the  partners  does 
not  bind  his  copartners  unless  their  assent 
or  subsequent  ratification  is  shown.  Admit- 
ting this  to  be  BO,  would  not  the  fact— which 
the  defendants  offered  to  show,  and  were 
not  allowed  to  do— tliat  the  signature  of  A. 
B.  Susong  showed  on  its  face  that  It  was 
forged,  operate  as  notice,  and  much  stron- 
ger notice,  to  the  plaintiff  in  this  case?  In 
Johnston  t.  KimbaU,  89  Mich.  187,  decided 
in  1878,  the  action  was  upon  the  official  bond 
'Of  the  township  treasurer,  "which  was  drawn 
up  in  the  usual  form,  setting  forth  himself 
as  principal,  and  plaintiffs  in  error  as  sure- 
ties, by  name,  and  bound  them  all  to  the 
performance  of  lUs  duties."    The  principal 


never  signed  the  bond,  and  the  court  held 
that  in  such  case  the  sureties  were  not  lia- 
ble, unless  there  was  positire  evidence  that 
the  sureties  intended  to  be  bound  without 
requiring  the  signature  of  the  prlncipaL 
The  court  used  this  language:  "The  ob- 
ligation of  a  surety  cannot  fairly  be  ex- 
tended t)eyond  the  scope  of  his  written  con- 
tract, •  •  •  and  we  think  that  pre- 
sumptively at  least  where  the  contract  which 
he  signs  calls  for  the  signature  of  other  par- 
ties, the  instrument,  is  to  be  deemed  in- 
choate and  Imperfect  until  they  also  sign  it"; 
ciUng  the  case  of  Hall  v.  Parker,  87  Mich. 
590,  decided  in  1877,  which  rested  on  the 
same  principle.  Bunn  y.  Jetmore,  70  Mo. 
.228,  is  a  direct  authority  to  the  same  effect, 
and  the  court  there  said  it  was  "the  received 
doctrine"  that  sureties  may  show,  in  dis- 
charge of  their  UabUlty,  that  their  principal 
never  was  l>ound.  On  the  other  hand,  the 
case  of  Trustees  v.  Sheik,  118  111.  679,  8  N. 
E.  189,  has  been  cited  to  show  tliat  the  sure- 
ty is  not  discharged  by  reason  of  the  failuiv 
of  the  principal  to  sign  the  bond.  But  the 
reasoning  of  that  case  la  far  from  satisfac- 
tory, as  it  treats  the  failure  of  the  principal 
to  sign  as  a  mere  technicality,  while  we 
think  it  is  more  than  a  technicality,  and  in 
fact  goes  to  the  very  root  of  the  matter. 
But  even  that  cose  concedes  that  if  the  obli- 
gee has  notice  of  the  fact  that  the  bond 
was  signed  by  the  surety  upon  condition 
tliat  the  principal  should  also  sign,  or  notice 
of  such  facts  as  would  put  a  prudent  person 
upon  inquiry,  then  the  surety  would  be  dis- 
charged. This  admission  is,  as  it  seems  to 
us,  fatal  to  the  validity  of  tliat  decision,  for 
there,  as  here,  the  name  of  the  principal 
appeared  in  the  bond,  as  Intended  to  t>e  one 
of  the  obligors,  and  that  fact  as  has  been 
held  in  many  cases,  and  with  good  ceason, 
is  notice  to  the  obligee  that  the  intention 
of  the  parties  was  that  the  signature  of  the 
principal  obligee  was  necessary  to  the  com- 
pletion of  the  bond.  We  prefer,  thoefore, 
to  follow  the  cases  previously  cited,  rather 
than  the  Illinois  case. 

Many,  if  not  most  of  the  otlier  cases  cited, 
are  coses  in  which  a  surety  has  claimed  a  dis- 
charge upon  the  ground  tliat  be  signed  the 
bond  upon  the  understanding  that  others 
were  to  sign  as  cosureties  before  the  delivery 
of  the  bond,  which  they  did  not  do;  and. 
where  the  names  of  such  cosureties  appear  in 
the  t)ond,  there  is  mudi  conflict  of  authority 
as  to  the  effect  -of  that  fact  as  notice  to  the 
obligee.  We  do  not  prxqiKse  to  go  into  a  con- 
sideraticm  of  these  cases,  for  the  reason,  as 
already  indicated,  that  such  cases  may,  per- 
haps, be  regarded  as  standing  upon  a  differ- 
ent footing  from  cases  like  the  present  where 
the  defense  is  that  the  persons  named  as 
principal  obllgora  In  the  bond  have  failed  to 
sign  the  same.  We  will,  however,  notice  one 
of  them  (Mathls  v.  Morgan,  72  Ga.  617),  tor 
two  reasons:  (1)  Because  it  is  claimed  that 
that  case  has  been  approved  by  the  supreme 
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court  of  tbe  United  States  in  Beach  v.  Rice, 
131  U.  S.  2fi3,  8  Sup.  Ct.  730;  and  (2)  because 
the  case  seems  to  be  much  relied  upon  by 
counsel  for  respondent.  In  the  first  place, 
the  case  of  Yeach  t.  Rice  arose  in  the  state 
of  Georgia,  and  Involved  the  liability  of  a 
surety  on  an  administration  bond  taken  by 
the  ordinary,  which  must  be  determined  by 
the  law  of  Georgia,  and  the  case  of  Mt^this 
V.  Morgan  was  merely  cited  to  show  what 
had  been  decided  to  be  the  law  of  Georgia, 
and  cannot,  therefore,  be  pn^rly  relied  upon 
to  show  that  the  supreme  court  indorsed  the 
proposition  of  law  announced  in  that  case. 
But  the  case  of  Matbis  v.  Morgan  differs  from 
the  present  case  in  the  ftict  that  there  the 
surety  claimed  relief  upon  the  ground  that 
one  of  the  cosureties  failed  to  sign  the  bcmd, 
while  the  claim  for  relief  herein,  based  upon 
the  ground  that  the  principal  failed  to  sign 
the  bond,  presents  other  material  points  of 
difference,  as  may  be  seen  by  a  brief  state- 
ment of  the  facts  of  that  case.  In  that  case 
the  complaining  surety  signed  the  bond  be- 
fore another  surety,  whose  name  precedes 
his  Id  the  l>ody  of  the  t>ond,  whose  signature 
was  subsequently  forged,  and  the  complain- 
ing surety  intrusted  the  bond  to  the  president 
of  the  bank,  the  principal  obligor  (one  Sam- 
uel), as  escrow,  not  to  be  delivered  to  the 
obligee  until  the  other  sureties  executed  the 
bond,  but  Samuel  delivered  the  bond  to  the 
oblifree,  with  all  the  signatures,  apparently 
genuine,  thereon;  and  it  was  held  that  the 
complaining  surety  was  liable.  It  will  be 
observed  that  In  that  case  the  surety,  after 
executing  the  bond.  Intrusted  it  to  Samuel, 
who  should  be  regarded  as  practically  the 
principal  obligor,  and  thereby  made  him  bis 
agent  to  procure  the  signatures  of  the  other 
sureties  before  delivering  the  twnd,  while 
here  there  is  not  only  no  evidence  that  the 
appellant  intrusted  the  bond  to  any  one,  but 
on  ttie  contrary  the  undisputed  evidence  Is 
that  the  appellants,  after  signing  the  lx>nd, 
simply  left  it  in  the  possession  of  the  persons 
who  were  superintending  the  signing  of  the 
bond,  two  of  whom,  Ansel  and  Mosely,  were 
the  agents  of  plaintiff,  the  obligee.  Again, 
In  the  Georgia  case,  the  bond  was  delivered 
to  the  obligee  "with  all  the  signatures  appar- 
ently thereon,"  while  here  the  appellants 
were  not  allowed  to  show  that  the  signature 
of  one  of  the  principals,  A.  E.  Susong,  showed 
on  its  face  that  it  was  forged.  The  opinion 
of  the  court  in  that  case  was  based  upon  the 
ground  that  as  the  surety,  by  intrusting  the 
lK>nd  to  Samu^  to  procure  the  signatures  of 
the  cosureties,  put  it  in  bis  power  to  commit 
the  fraud,  which  was  afterwards  committed 
by  some  one,  he  must  sufiFer,  upon  the  famil- 
iar principle  that,  where  one  of  two  innocent 
perscHis  must  suffer  by  the  wrongdoing  of  a 
third  person,  the  one  who  put  it  In  the  power 
of  sucb  third  person  to  do  wrong  must  suftor 
the  loss  occasioned  by  such  wrong.  But,  for 
the  (iteration  of  this  principle  in  this  case,  it 
is  necessary  that  the  fact  should  appear  that 
v.2l8.E.no.lO— 42 


the  appellaitts  put  it  In  the  power  of  the 
wrongdoer  to  do  the  wrong  which  has  occa- 
sioned the  loss,  and  that  fact  did  not  appear 
In  this  case,  as  It  did  In  Mathis  v.  Morgan. 
We  do  not  think,  therefore,  that  the  case 
from  Georgia  applies  to  this  case. 

It  is  urged,  however,  that  the  bond,  wheo 
delivered  to  Ansel,  bore  upon  Its  face  th« 
names  of  all  the  members  of  the  firm  of  Su- 
song &  Co.,  and  therefore  the  plaintiff,  who 
had  accepted  it  as  genuine,  should  not  \3e  af- 
fected by  the  fact  that  one  of  the  signatures 
was  forged.  Ordinarily,  a  person,  when  he 
accepts  an  obligation  purporting  to  be  execut- 
ed by  another,  takes  it  with  the  risk  of  tieing 
able  to  show  that  the  signature  thereto  is 
genuine  when  he  finds  it  necessary  to  enforce 
such  obligation  by  an  action  at  law.  But,  In 
addition  to  this.  If  the  appellants  had  been 
permitted  to  show,  as  they  offered  to  do,  that 
the  name  of  A.  E.  Susong,  apparently  signed 
to  the  bond,  showed  on  its  face  that  it  was  a 
forgery,  then,  clearly,  the  plaintiff  could  not 
claim  to  have  been  deceive<l. 

It  only  remains  to  consider  the  two  cases 
cited  from  our  own  state.  In  Martin  v.  Strlb- 
Ilng,  1  Speer,  23,  t^e  action  was  against  a 
surety  ui>on  a  Joint  and  several  note;  and  the 
defense  was  that  defendant  signed  the  note  as 
surety  for  McOullongh,  with  the  understand- 
ing that  one  Rogers  should  sign  as  cosurety, 
and  that  McCullough  should  place  in  the 
hands  of  Rogers  books  and  papers  to  be  col- 
lected by  him,  and  applied  to  the  paymMit  of 
the  note.  The  court  held  that,  while  there, 
was  no  doubt  that  defendant  signed  the  note 
with  the  expectation  that  Rogers  would  also 
sign,  and  that  McCullough  would  deliver  to 
blm  books  and  papers  as  an  Indemnity  for 
their  securityship,  yet  there  was  no  evidence 
of  any  stipulation  on  the  part  of  Stribllng 
that  his  note  should  not  take  effect  until  one 
or  both  of  these  things  were  done,  and  there 
was  no  evidence  that  the  signature  of  Strib- 
llng was  obtained  by  any  representation  that 
Rogers  would  sign  as  surety,  and  that  Mc- 
Cullough would  place  in  the  hands  of  Rogers 
his  books  and  papers,  to  be  collected  and  ap- 
plied to  the  payment  of  the  note.  The  case 
does  not  apply  here.  Fowler  v.  Allen,  32  S. 
C.  229,  10  S.  E.  947,  Is  also  cited.  In  that 
case  the  action  was  against  the  surety  upon  a 
negotiable  note,  and  the  defense  was  that  the 
surety  had  signed  the  note  upon  a  condition, 
not  communicated  to  the  payee,  which  had 
not  been  perf(H-med.  The  court  held  "that 
where  one  signs  a  negotiable  note,  perfect  on 
Its  face,  as  surety  for  another,  upon  the  con- 
dition, known  only  to  the  principal,  that  it  is 
not  to  be  delivered  to  the  payee  until  some- 
thing else  is  done,  the  surety  will  be  liable, 
even  If  such  condition  be  not  complied  with, 
unless  notice  Is  brought  home  to  the  payee  of 
such  condition."  It  Is  very  clear  that  this 
case  Is  not  in  point  here,  not  simply  because 
the  note  In  that  case  was  a  negotiable  note, 
but  because  the  note  was  perfect  on  Its  face, 
and  there  was  nothing  to  excite  Inquiry  on 
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the  pdit  of  tlie  payee.  Besides,  there  the 
principal  did  not  sign  the  note,  and  the  sure- 
ty bused  her  claim  for  relief  solely  upon  the 
ground  that'  an  undisclosed  conditicm,  ot 
which  the  payee  had  no  notice  of  any  kind, 
had  not  been  performed. 

It  seems  to  us  that  the  circuit  Judge  erred 
In  refusing  to  allow  appellants  to  offer  evi- 
dence tending  to  show  that  the  name  of  A. 
E.  Susong,  one  of  the  principals,  as  appearing 
on  the  bond,  was  a  forgery,  and  that  the 
Slime  showed  upon  Its  face  that  It  was  a 
forgery,  and  for  this  reason  the  case  must  go 
back  for  a  new  trlaL  I  think,  therefore,  that 
the  Judgment  of  the  circuit  court  should  be 
revers'ed,  and  that  the  case  should  be  remand- 
ed to  that  court  for  a  new  trial 


HOLLERAN  t.  MEISET^  et  al.* 
(Supreme  Court  of  Appeals  of  Virginia.    Feb. 

14.  1896.) 
Biu.  or  EzoRPTioNS— SoFrioiBKOT— Dboisioh  oir 

FOBMEB  APPKil/— EfFBOT— FATBMT  TO 

Land— OriiiiON  Evidbscb. 

1.  A  bill  of  ezceptjotfs  mast  set  forth  a 
specific  and  definite  allegation  of  error,  and  so 
much  of  the  eyidence  as  is  necessary  to  a  clear 
apprebensioD  of  the  propriety  of  the  ruling  of  the 
court 

2.  When  the  supreme  court  has  placed  a  con- 
struction upon  an  entry  or  memorandum  In  a 
public  record,  on  a  second  appeal  the  question  Is 
res  adjndicata. 

3.  Where  the  only  evidence  that  a  patent 
•  was  ever  issued  by  the  commonwealth  to  defend- 
ant's ancestor  is  a  certain  memorandnm  in  a 
book  of  patents,  which  the  supreme  court  held  on 
a  former  trial  to  be  a  nullity  as  a  grant  or  patent, 
it  is  error  in  a  court  to  speak  of  such  memor- 
andum in  its  instmctions  to  the  jury  as  a  patent. 

4.  When  witnesses  admit  mat  they  camiot 
Identify  land  in  dispute  as  having  been  included 
In  a  description  in  a  memorandum  of  a  patent, 
it  Is  error  to  allow  them  to  express  an  opinion  that 
the  land  was  so  included. 

Error  to  circuit  court  of  city  of  Richmond; 
B.  R.  Wellford,  Jr.,  Judg& 

Action  by  James  Holleran  against  Phillip 
Meisel  ajid  another.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Revot^d. 

John  Howard  and  J.  Samud  Parrish,  for 
plaintiff  in  error.  W.  W.  St  B.  T.  Crump 
and  Edmund  Waddlll,  for  defendants  In 
error. 

RIELY,  J.  This  Is  a  writ  of  error  to  a 
judgment  of  the  circtdt  court  of  the  city  of 
Richmond  In  an  action  of  ejectment,  and 
Involves  the  title  to  a  piece  of  land,  contain- 
ing 3.84  acres,  in  the  county  of  Henrico,  near 
the  said  city.  The  suit  has  been  here  before 
on  a  writ  of  error  to  a  judgment  of  the  said 
court,  and  the  decision  of  this  court  is  re- 
ported in  87  Va.  398,  13  S.  E.  33.  The  plain- 
tiff, James  Holleran,  claimed  title  to  the  land 
under  a  grant  made  to  him  by  the  common- 
wealth bearing  date  on  the  12th  day  of  Feb- 

1  Reported  by  F.  S.  Eirkpatrick,  Esq.,  of  the 
Lynchburg  bar. 


ruary,  1887;  and  the  defendants,  Phillip 
Melsel,  Sr.,  and  Phillip  Meisel,  Jr.,  endeav- 
ored to  show  an  outstanding  title  In  a  third 
person,  under  one  Joshua  R.  Stapps,  to  whom 
they  claimed  that  the  land  had  been  patented 
by  the  colonial  government  In  1087.  On  the 
trial  a  verdict  was  rendered  by  the  jury  for 
the  defendants,  and  Judgment  entered  by  tb« 
coust  according  to  the  verdict.  To  this  Judg- 
ment a  writ  of  error  was  awarded  by  one  of 
the  Judges  of  this  court 

Several  bills  of  exception  were  taken  by 
the  plaintiff  to  the  ruling  of  the  court  made 
during  the  progress  of  the  trial,  and  also  to 
the  refusal  of  the  court,  after  the  verdict 
was  i-endered,  to  grant  him  a  new  trial,  Id 
which  last  bill  of  exceptions  all  the  evidence, 
and  not  the  facts,  was  certified.  The  rulings 
of  this  court  to  which  exceptions  were  taken 
by  tlie  plaintiff  during  the  progress  of  the 
trial,  and  which  are  embodied  in  the  bills  of 
exception,  were  as  to  the  admission  of  docu- 
mentary and  other  evidence  cendlng  to  prove 
that  a  patent  for  the  land  In  controversy  had 
been  Issued  to  Joshua  R.  Stapps  previous  to 
the  grant  to  James  Holleran.  In  that  view 
the  evidence  excepted  to,  so  far  as  we  are 
able  to  judge  from  the  bills  of  exception,  was 
admissible.  It  la  the  office  of  a  bill  of  ex- 
ception to  set  forth  a  specific  and  definite 
allegation  of  error,  and  so  much  of  the  evi- 
dence as  Is  necessary  to  a  clear  apprehension 
of  the  propriety  or  Impn^riety  of  the  ruling 
made  by  the  court,  and,  if  it  failed  to  do  this, 
the  exception  will  prove  unavailing.  4  Minor, 
Inst  pt  1,  p.  827;  1  Bart  Law  Prac.  664. 
The  bills  in  this  case  are  not  separate  and 
distinct  but  each  seems  to  contain  a  num- 
ber of  "objections  and  exceptions,"  and  they 
are  so  intermingled  as  to  create  confusion, 
and  prevent  a  proper  understanding  of  them. 
It  is  therefore  doubtful  whether  the  excep- 
tions could  be  properly  disposed  of;  and. 
as  it  is  unnecessary  to  the  decision  of  the 
case  to  do  so,  it  will  not  be  attempted. 
While  this  court  held  In  Brown  t.  Hall, 
85  Va.  146,  7  S.  E.  182,  that  more  than 
one  objection  may  be  certified  in  the  same 
bin,  provided  that  each  objection,  where  there 
is  more  than  one,  "is  therein  distinctly  set 
forth  with  the  necessary  circumstantiaiitr, 
and  not  confused  with  others  therein  contain- 
ed," it  also  added  that,  as  a  general  rule,  the 
better  practice  is  to  take  separata  bills  of  ex- 
ception, as  least  likdy  to  lead  to  confusion 
and  uncertainty,  which  expression  of  opinion 
we  would  emphasize,  esi>ecially  in  view  of 
the  contrary  practice  adopted  in  this  case. 

The  plaintiff,  after  the  e\1dence  was  all 
In,  asked  the  court  to  give  to  the  jury  eight 
instructions,  and  the  defendants  asked  It  to 
give  two  Instructions.  The  court  rejected  all 
of  the  Instructions  asked  for  by  the  plaintifT 
and  the  second  Instruction  asked  for  by  the 
defendants,  and  gave  the  first  of  the  instruc- 
tions asked  for  by  the  defendants,  and  two 
Instructions  of  its  own  In  lieu  of  those  re- 
jected.   To  the  action  of  the  court  In  refusing 
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the  instructions  asked  for  by  the  plalntia', 
and  In  giving  the  first  inBtruction  asked  for 
by  the  defendants  and  the  two  instructions 
of  its  own,  the  plaintiff  excepted.    The  first 
instruction  asked  for  by  the  defendants,  and 
which  was  given  by  the  court,  accurately  pro- 
pounded the  law,  and  the  court  committed 
no  error  in  giving  it    It  is  only  necessary  in 
the  disposition  of  the  writ  of  error  awarded 
In  this  case,   after  what  lias  been  said,  to 
notice  the  first  Instruction  given  by  the  court 
in  lieu  of  those  rejected.    It  Is  as  follows: 
"The  court  Instructs  the  Jury  that  if  they 
believe  from  the  evidence  that  the  land  in  con- 
troversy was  embraced  wiUiia  the  lines  of 
StSKw'  patent  of  October  21,  1687,  and  they 
shall  further  believe  that  the  said  alleged 
patent  was  executed  and  delivered  by  the 
premier  authorities  of  the  colonial  government 
of  Viisinia,  and  that  possession  was  held  by 
Stapps  or  parties  claiming  under  him,  title  de- 
rived from  such  alleged  patent,  they  are  in- 
structed that  the  land  claimed  was  not  subject 
to  gnnt  by  the  commonwealth  when  the  plain- 
tiff's patent  was  issued;  and,  such  patent  be- 
ing therefore  void,  they  should  find  for  the  de- 
fendant   But,  if  the  Jury  shall  not  so  believe, 
they  are  instructed  that  the  patent  exhibited 
by  the  plaintiff  in  evidence  passes  to  him  the 
title   of  the  commonwealth,  and  they   shall 
find  for  the  plaintiff;  that  the  opinions  of  the 
witnesses  Carrington  and  Redd  are  not  proper 
evidence  to  be  regarded  by  the  Jury,  except 
so  far  as  the  Jury  may  believe  them  to  be 
correct  inferences  from  the  evidence  in  the 
case."   On  the  trial  at  which  the  Judgment 
was  rendered  from  which  the  former  writ 
of  error  was  taken,  the  defendants,  In  sup- 
part  of  their  contention  of  a  prlcHr  grant  by 
the  commonwealth  of  the  land  in  controversy, 
offered  In  evidence  a  certified  copy  of  an  en- 
try or  memorandum  contained  In  one  of  the 
books  In  the  office  of  the  register  of  the  land 
office,  labeled  "Patents,"  which   entry  was 
without  seal  or  signature,  and  "'-ilmed  that 
such  entry' or  memorandum  was  a  patent  from 
tlie  government  to  one  Joshua  R.  Stapps  for 
tbe  said  land;   and  that,  therefore,  the  said 
land  was  not  thereafter  open  to  further  grant 
by  the  commonwealth  to  James  HoUeran  as 
wasrte  and  unappropriated,  and  consequently 
bis   patent  was  void.    On  that  trial  the  cir- 
cuit court  did  not  leave  to  the  Jury  the  ques- 
tion whether,  upon  the  evidence,  a  patent  had 
been  Issued  to  Joshua  R.  Stapps,  but  in  an 
Instruction  to  the  Jury,  which  was  duly  ex- 
cepted to,  assumed  to  and  instructed  the  Jury, 
tn   effect,  that  the  entry  or  .nemorandum  of 
wblch  the  copy  aforesaid  was  given  In  evi- 
dence by  the  defendants  was  in  itself  a  pat- 
ent.    The  legal  character  and  effect  of  the 
entry  or  memorandum,  so  relied  on  by  the 
defendants  to  defeat  the  claim  of  the  plain- 
tiff, vra»  thus  directly  and  necessarily  drawj 
in   question  on  the  former  hearing,  and  this 
court  then  expressly  pronounced  upon  it    It 
decided  that  standing  by  itself,  it  was  a 
nnllity  as  a  grant,  and  only  admissible  in 


evidence  as  "a  memorandum  from  the  colo- 
nial records,  tending  to  prove  that  proceedings 
had  been  taken  looking  to  an  execution  and 
issuing  of  a  grant,  to  be  followed  up,  if  pos- 
sible, by  evidence  tending  to  show  that  tho 
grant  so  contemplated  and  begun  was  ac- 
tually executed,  issued,  and  delivered."  This 
court,  In  consequence  of-  such  erroneous  in- 
struction, reversed  the  Judgment  of  the  cir- 
cuit court,  and  granted  the  plaintiff  a  new 
trial.  It  thus  appears  that  this  court  then 
'Construed  the  entry  or  memorandum  in  th; 
records  of  the  colonial  government  In  the 
land  office,  and  held  that  it  was  not  a  pat- 
ent or  grant,  and  was  therefore  Inoperative 
in  itself  to  take  the  land  out  of  the  category 
of  waste  and  tmappn^rlated  land.  When 
such  decision  was  made  and  certified  to  the 
circuit  court,  the  legal  character  and  effect 
of  said  entry  or  memorandum  was  hence- 
forth res  adjudicata,  and  not  further  open  for 
question  or  reconsideration  by  the  circuit 
oom-t,  or  even  by  this  court  We  think  that 
the  construction  thus  placed  on  It  was  cor- 
rect; but,  whether  correct  or  not  It  is  to 
that  extent  the  law  of  this  case.  It  waa  the 
mandate  of  this  court  to  the  lower  court,  and 
the  paper  or  entry  was  henceforth  not  to  be 
treated  as  a  grant  or  patent.  This  Is  well 
settled  by  the  decisions  of  this  court  and  of 
other  courts  of  highest  authority.  Campbell's 
Ex'rs  V.  Campbell's  Ex'r,  22  Grat  648;  Cha- 
hoon's  Case,  21  Grat  822;  Turner's  Adm'r 
▼.  Staples,  86  Va.  300,  9  S.  B.  1123;  Stuart 
V.  HelskeU'a  Trustee,  86  Va.  191,  9  S.  B.  984; 
Supervisors  v.  Kennicott,  M  U.  S.  498;  Tyler 
T.  Magwire,  17  Wall.  284;  Clark  v.  Keith, 
106  U.  S.  404,  1  Sup.  Ot  568;  Chaffln  v.  Tay- 
lor, 116  U.  S.  572,  6  Sup.  Ct  618;  Wilson 
V.  Frldenberg,  21  Fla.  386;  West  v.  Brash- 
ear,  14  Pet  61;  and  Wagon  Oa  ▼.  Sweiy, 
63  Iowa,  520,  19  N.  W.  298. 

On  the  new  trial  granted  by  tlila  court, 
when  the  Judgment  and  verdict  were  again  in 
favor  of  the  defendants,  the  copy  of  said  en- 
try or  monorandum  waa  not  again  offered  In 
evidence,  but  one  of  the  books  of  "Patents'* 
was  Itself  Introduced,  and  the  entry  or  mem- 
orandum therein  from  which  the  copy  used  in 
the  former  trial  was  taken  read  to  the  Jury, 
and  witnesses  were  Introduced  to  prove  that 
these  books  were  the  records  banded  down 
from  the  colonial  government,  and  contalaed 
the  records  of  colonial  grants  of  waste  and 
unappropriated  lands.  No  other  paper  or  doc- 
ument was  exhibited  to  the  Jury  or  offered 
in  evidence  as  a  grant  or  patent  to  Joshua  R. 
Stapps;  and  so  the  instruction  of  the  court 
quoted  above  bad  reference  only  to  the  entry 
in  voliune  7  of  the  books  of  patents.  The 
original  entry  or  memorandum  was,  of  course, 
equally  with  the  copy  offered  on  the  former 
trial,  without  signature  or  seal.  The  con- 
struction of  the  copy  and  determination  of 
Its  legal  effect  by  this  court  wm«  at  the  same 
time  the  construction  of  the  original,  in  which 
the  defects  of  the  copy  inhered.  The  original 
entry  or  memorandum  in  volume  7  of  the 
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books  of  patents,  although  these  books  are 
treated  as  the  records  of  colonial  grants  of 
waste  and  unappropriated  lands,  was  as  di- 
rectly the  subject  of  the  decision  of  this  court 
on  the  former  hearing  as  the  copy,  and  Its 
construction  and  effect  equally  with  the  copy 
res  adjudlcata.  It  was  therefore  error  In  the 
circuit  court  to  glye  it  a  different  construc- 
tion or  any  greater  weight  or  effect 

The  Instruction  given  by  the  court,  equally 
with  the  one  pronounced  on  the  former  bear- 
ing to  be  erroneous.  In  effect  Instructed  th& 
jury  that  the  mtry  or  memorandum  in  the 
book  of  patents  was  a  patent  or  grant  to 
Joshua  R,  Stapps.  The  first  part  of  the  in- 
struction assumes  expressly  that  a  patent  was 
issued  to  Stapps  on  the  21st  of  October,  1687, 
and  in  doing  so  it  directly  disregards  the 
mandate  of  this  court  In  subsequent  parts 
of  the  instruction  It  Is  referred  to  as  the 
"alleged  patent"  to  Joshua  R.  Stapps;  and 
it  may  be  Inferred  from  this  that  the  coiut 
did  not  intend  to  instruct  that  it  was  a  pat- 
ent, but,  if  so,  the  instruction  was  calculated 
to  mislead  the  jury,  and  for  that  reasMi  was 
erroneous,  and  the  effect  the  same.  For  this 
error  the  judgment  of  the  circuit  ooiut  must 
be  reversed. 

By  his  patent  of  the  12th  of  February,  1887, 
the  plaintiff  bad  a  prima  facie  title  to  tbe 
land  In  controversy,  with  the  right  of  im- 
mediate actual  possession,  and  could  only  l>e 
defeated  by  an  adversary  possession  In  the 
defendants,  under  color  or  claim  of  title,  for 
the  statutory  period,  or  by  their  showing  a 
previous  valid  grant  by  the  commonwealth 
to  a  third  person,  or  a  state  of  facts  from 
which  such  patent  might  be  presumed.  The 
entry  in  volume  7  of  the  books  of  patents, 
which  boolis  contain  the  records  of  the  col- 
onial government  previous  to  the  Revolution, 
was  admissible  as  evidence  tending  to  show, 
after  such  great  lapse  of  time,  and  the  im- 
probability that  at  this  late  day  there  still 
existed  waste  and  unappropriated  land  so 
near  to  the  seat  of  the  state  government,  that 
such  patent  had  issued,  and  to  furnish,  along 
with  other  pr(^>er  and  sufficient  evid^ioe, 
facts  and  circumstances  from  which  its  ex- 
istence should  be  presumed.  But  this  is  not 
a  matter  for  tbe  court  to  decide,  but  to  be 
left  by  it,  under  pr<H>er  Instructions,  to  the 
Jury, 

The  latter  part  of  the  instruction  is  also 
objectionable  in  instructing  the  jury  that  the 
opinions  of  the  witnesses  Carrington  and 
Redd  are  proper  evidence,  and  to  be  regarded 
by  the  iwrj  so  far  as  the  jury  may  believe 
them  to  be  correct  inferences  from  the  evi- 
dence in  the  case.  These  witnesses  were  in- 
troduced to  prove  that  the  alleged  patent  to 
Stapps  embraced  tbe  land  In  controversy; 
and,  while  admitting  that  they  could  not 
identify  it  from  the  entries  or  memoranda  in 
the  books  of  patents,  deeds,  and  other  docu- 
mentary evidence,  they  gave  It  as  their 
opinion  that  it  Included  the  land  in  contro- 
versy.   Tills  was  not  knowledge.    It  was  not 


the  statement  of  a  fact,  bat  merely  an 
opinim.  Even  If  Carringtmi,  who  was  an 
examiner  of  titles,  and  Redd,  who  was  coun- 
ty surveyor  of  Henrico  county,  w«e  experts, 
this  was  not  a  case  in  which  expert  testi- 
mony was  admissible.  It  was  perfectly  prop- 
er for  them,  or  either  of  them,  to  examine 
the  deeds  and  other  documentary  evidoice 
given  In  before  the  Jury,  and  to  state  from 
their  knowledge  whether  the  land  In  contro- 
versy was  within  the  boundaries  of  tbe  en- 
try purporting  to  be  a  memorandum  of  the 
issue  of  a  patent  to  Joshua  R.  Stapps,  but 
not  to  give  merely  their  opinions  upon  the 
subject  Such  mode  of  identification  was  in- 
admissible under  the  law,  and  the  instruction 
to  the  jury  that  they  might  regard  such 
opinions  as  proper  evidence  to  that  end,  if 
they  believed  them  to  be  correct  Inferences 
from  the  evidence  in  the  case,  was  erroneous. 

As  the  case  must  go  back  to  tbe  circuit 
court  for  a  new  trial,  we  do  not  deem  it 
proper  to  discuss  the  evidence  certified  by 
the  coiut  In  overruling  the  motion  of  the 
plaintiff  for  a  new  trial. 

For  the  error  of  the  court  In  ^ving  said 
instruction,  and  in  overruling  the  motion  for 
a  new  trial  on  account  of  such  erroaeoaa  in- 
struction, the  judgment  complained  of  must 
be  reversed,  the  verdict  set  aside,  and  the 
case  remanded  for  a  new  trial,  upon  which. 
If  the  evidence  be  substantially  the  same  and 
instructions  be  asked  for,  they  shall  con- 
form to  the  views  expressed  in  the  foregoing 
opinion. 


CLINCH  RIVER  MINERAL  CO.  v.  HARRI- 
SON et  ai.i 
(Supreme  Conrt  of  Appeals  of  Vlr^nia.    Feb. 

14,  1895.) 

Attachment  AfriuAViT— ORomros — Covtsktivs 

Pbopebtt  ijito  Monbt  —  Kqditt  Pkactiob— 

AiXEQATioH— When  Taken  as  Cohfbssbd. 

1.  A  statement  in  an  affidavit  for  attad^ 
ment,  that  the  claim  is  just,  and  ftat  defendant 
is  converting  property  into  money,  with  intent 
to  defraud,  18  a  anffident  compliance  with  Code 
1887,  {  2959,  requiring  ancn  an  affidavit  ts 
state  that  the  claim  is  believed  to  be  just,  and 
that,  to  the  beat  of  affiant's  belief,  defendant  it 
converting  the  property  with  intent  to  defrand. 

2.  If  defendant's  answer  ia  nsed  to  so{h 
port  complainant's  bill,  it  must  be  read  and  tak- 
en as  a  whole. 

3.  The  shipment  of  products  of  an  enterpriM 
out  of  the  state  in  the  due  course  of  business  is 
not  sufficient  ground  for  an  attachment  wiie« 
the  removal  is  not  permanent,  and  the  proceedi 
are  brought  back  within  the  state. 

4.  An  allegation  in  a  bill,  denied  by  the  an- 
swer, cannot  be  taken  as  confessed  ontil  enc- 
plaiiuint  has,  after  due  notice  made  a  motioD  ts 
that  effect 

Appeal  from  circuit  court,  Russell  county- 
Bill  by  Joseph  Harrison  and  N.  J.  Flo;d 
agaUist  the  Clinch  River  Mineral  Gompan; 
for  an  account  of  liens  upon  property  con- 
veyed in  a  certain  trust  deed  to  complalnanta. 

1  Reported  by  F.  &  Eirkpatrick,  Esq..  of  th* 
liyncfaburg  bar. 
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for  the  enforcement  of  an  attachment  lien, 
for  an  Injunctlou,  and  the  appointment  of  a 
receiver,  and  for  other  relief.  Decree  for 
complahiants,  and  defendant  appeals.  Re- 
Tersed. 

Henry  A.  Routta  and  Penn  &  Cocke,  for  ap- 
pellant   Chapman  &  QUlespie,  for  appellees. 

CARDWBLL,  J.  The  stockholders  of  the 
Clinch  River  Mineral  Company,  a  corpora- 
tion duly  chartered  under  the  laws  of  Vir- 
ginia, engaged  In  the  mining  and  manufac- 
ture of  baryta,  and  other  business  con- 
nected therewith,  desiring  to  sell  their  prop- 
erty and  wind  up  their  aftalrs,  at  a  meeting 
held  on  the  7th  day  of  March,  1893,  passed  a 
resolution  appointing  Joseph  Harrison  and  N. 
J.  Floyd  a  committee  to  sell  the  property  of 
tbe  corporation  and  settle  up  its  business, 
and  particularly  setting  forth  that  the  com- 
mittee was  to  sell  certain  property  to  one 
D.  I.  Bachman  and  his  associates  at  a  stipu- 
lated price,  which  action  of  the  stockholders 
wus  ratified  and  approved  by  the  then  board 
of  directors  of  the  company.  Pursuant  to 
this  resolution,  Harrison  and  Floyd,  as  a  com- 
mittee, did  sell  to  Bachman  and  his  asso- 
ciates certain  property,  consisting  of  the 
leaseholds  owned  by  the  corporation,  togeth- 
er with  baryta  mills,  bleaching  and  drying 
factory,  etc.,  situated  at  or  near  Gardner,  in  the 
county  of  Russell,  at  tbe  price  of  ?18,000,  one- 
third  of  which  ($6,000)  was  to  be  paid  in  cash, 
(which  was  paid),  $5,000  to  be  paid  in  0 
months,  $5,000  in  12  months,  and  the  remain- 
der, $2,000,  In  18  months  from  the  1st  day 
of  April,  1893;  it  being  further  agreed  that 
the  property  should  be  sold  and  bought  by  a 
transfer  of  the  certificates  of  the  stock  of  the 
company,  and  that  the  deferred  payments 
should  be  secured  by  a  deed  of  trust  upon 
all  the  property  acquired  by  the  purchase, 
excepting  tbe  manufactured  baryta  and  the 
live  stock.  Accordingly  all  of  the  capital 
stock  of  the  company  was  ti'ansferred  and 
assigned  to  Bachman  and  his  associates,  and 
tbey  accepted  the  same,  and  proceeded  to 
organize  under  the  charter  thus  transferred, 
by  the  election  of  D.  I.  Bachman  as  president, 
and  one  M.  Fackenthal  as  secretary,  and  oth- 
er proper  officers;  and  tbe  Clinch  River  Min- 
eral Company,  thus  reorganized,  executed  to 
Barrison  and  Floyd,  committee,  as  aforesaid, 
tbe  three  notes  of  the  company  for  the  de- 
ferred payments  as  above  set  forth,  and, 
after  being  properly  authorized  by  its  board 
of  directors,  the  company,  on  the  14th  of  Au- 
gust, 1893,  executed  to  A.  P.  Gillespie,  trus- 
tee, a  deed  conveying  certain  leaseholds  for 
tJhe  purpose  of  mining  baryta  on  real  estate 
situated  in  the  county  of  Russell,  Ya.,  set  out 
tn  tbe  deed,  to  secure  the  payment  of  the 
tliree  notes  dated  April  1,  1893.  Harrison 
and  Floyd,  committee,  also  sold  to  the  Clinch 
Biver  Mineral  Company,  as  reorganized,  cer- 
tain other  property,  including  a  lot  of  crude 
baiyta,  oil  of  which  was  paid  for  except  the 


crude  baryta,  and  for  this  the  company  was 
to  pay  $1,298.52  on  the  Ist  day  of  July,  1893, 
but  defaulted  in  the  payment;  and  when  the 
first  of  the  notes  for  $5,000,  secured  by  the 
deed  to  Gillespie,  trustee,  dated  April  1,  1893, 
fell  due  on  October  4,  1893,  the  company  de- 
faulted in  Its  payment  also,  and  the  note  was 
protested,  whereupon  Harrison  and  Floyd, 
committee,  filed  their  bill  of  complaint,  sworn 
to  by  Harrison,  in  the  clerk's  office  of  Russell 
county  circuit  court  against  the  Clinch  River 
Mineral  Company,  charging,  among  other 
things,  that  the  "affairs  of  the  company  were 
being  so  managed  as  to  Involve  the  company 
in  debt  for  the  purpose  of  avoiding  its  lia- 
bilities"; that  various  liens  by  judgment  and 
attachment  ha"d  been  acquired  on  the  prop- 
erty of  the  company,  rendering  It  improper 
for  the  trustee  In  the  deed  of  trust  securing 
complainants  to  sell  the  property  before  an 
account  had  been  taken  showing  priority  of 
liens;  that  the  company  had  on  hand  a  con- 
siderable quantity  of  manufactured  baryta, 
which  complainants  believed  would  be  ship- 
ped out  of  the  state,  and  converted  into  mon- 
ey; tliat  the  company  had  on  hand  a  consid- 
erable stock  of  general  merchandise,  which 
it  was  also  converting  Into  mone'y,  with  In- 
tent to  hinder,  delay,  and  defraud  complain- 
ants and  other  creditors  of  the  company;  that 
complainants  had  sued  out  of  the  clerk's  of- 
fice of  RusseU  county  circuit  court  an  attach- 
ment which  had  been  duly  levied  on  the 
goods  and  other  estate  of  the  company  for  the 
amount  already  due  to  complainants,  and  tbe 
prayer  of  the  bill  was  for  an  account  of  liens 
upon  the  property  conveyed  in  the  trust  deed, 
the  enforcement  of  the  Hen  acquired  by  the 
attachment,  for  an  injunction  to  restrain  the 
company  from  collecting  debts  due  to  it,  the 
appointment  of  a  receiver,  the  execution  of 
the  trust  deed  under  order  of  the  court,  and 
for  general  relief.  The  affidavit  of  Joseph 
Harrison,  upon  which  tbe  attachment  Issued, 
after  setting  out  tbe  aggregate  debt  due  to 
complainants  from  the'  defendant  company, 
says:  "That  the  claim  asserted  is  Just;  that 
complainants  ought  to  recover  of  defendant  in 
the  suit  the  sum  claimed  (at  the  least),  with 
interest;  that  the  defendant  is  removing,  and 
Intends  to  remove,  its  own  estate,  or  the 
proceeds  of  the  sale  of  its  property,  or  a  ma- 
terial part  of  such  estate  or  proceeds,  out  of 
this  state,  so  that  process  of  execution  on  a 
Judgment  when  obtained  in  said  suit  will  be 
unavailing;  and  that  defendant  Is  converting, 
or  is  about  to  convert,  and  has  converted,  its 
property,  of  whatever  kind,  or  some  part 
thereof,  into  money,  securities  or  evidences  of 
debt,  with  intent  to  hinder,  delay,  and  de- 
fraud Its  creditors."  The  order  to  the  sheriff 
to  attach  the  property  of  tbe  defendant  com- 
pany was  Indorsed  on  the  writ  that  Issued 
on  the  bill,  and  made  returnable  to  rules  to 
be  held  in  the  clerk's  office  on  the  last  Mon- 
day in  October,  1893.  An  Injimction  was 
granted  according  to  the  prayer  of  this  bill, 
October  21, 1893,  and,  upon  due  notice  being 
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given  to  the  defendant  company,  comidain- 
ants  moved  the  circuit  court  of  Russell  coun- 
ty in  tenn,  Novemlaer  16,  1893,  for  the  ap- 
pointment of  a  receiver,  and  for  an  order  of 
sale  upon  the  attachment  Issued  In  the  cause; 
and  thereupon  the  defendant  company,  by 
counsel,  moved  the  court  to  dismiss  the  pro- 
ceedings, on  the  grounds  tliat  no  sufficient 
bonds  had  been  executed  as  a  condition  for 
the  issuing  of  the  injunction  and  attachment; 
but  the  court  overruled  this  motion,  appoint- 
ed a  receiver,  and  directed  sale  of  the  live- 
stock, etc  On  the  8th  day  of  February,  1894, 
a  motion  was  made  by  complainants  before 
the  Judge  of  the  circuit  court  of  Russell  coun- 
ty, In  vacation,  for  an  order  of  account,  and 
the  defendant  company  appeared  by  its  coun- 
sel, and  agreed  that  the  account  might  be  or- 
dered, which  was  done.  Later  the  defend- 
ant company,  by  petition  filed  in  the  cause, 
united  in  the  prayer  of  a  petition  filed  by  the 
receiver  for  tlie  enlargement  of  the  receiver's 
powers;  but  these  petitions  were  not  acted  on 
until  the  hearing.  The  commissioner  to 
whom  the  cause  was  referred  for  an  account 
filed  his  report  and  supplemental  report,  to 
which  the  defendant  company  excepted,  be- 
cause the  commissioner  recognized  the  debt 
of  $1,208.52  as  a  lien  on  defendant  company's 
property  by  reason  of  the  attachment,  and  be- 
cause certain  other  accounts  are  treated  and 
reported  as  liens.  The  defendant  company 
did  not,  however,  file  its  answer  in  the  cause 
till  the  regular  term  of  the  court,  Marcb  14, 
1S94,  when  the  answer  was  filed,  and  asked 
to  be  treated  as  a  cross  bill,  which  was  done; 
whereupon  complainants  filed  their  answer  to 
the  cross  bill,  together  with  certain  afildavits, 
and  the  circuit  court  overruled  the  motion  of 
the  defendant  company  for  a  continuance, 
and  overruled  its  exception  to  the  commis- 
sioner's report  relating  to  the  lien  of  the  at- 
tachment, but  sustained  it  so  far  as  it  re- 
lated to  the-  other  accounts  reported  as  liens, 
and  recognized  these  accounts  as  simple  debts 
only.  The  report  of  the  commissioner,  in 
other  respects  l>eing  unexcepted  to,  was  con- 
firmed, and  the  decree  of  the  court  on  the 
main  question  was  as  follows:  "The  court  Is 
of  opinion  that  the  affidavit  on  which  the  at- 
tachment was  Issued  is  sufficient,  and  the 
court  la  further  of  opinion  that  the  fact 
sufficiently  appears  from  the  defendant's  an- 
swer that  it  was  removing  its  property  out 
of  the  state,  so  that  any  execution  obtain- 
able at  law  by  the  plaintiffs  would  not  be 
available;  and  therefore  it  is  adjudged,  or- 
dered, and  decreed  that  the  motion  to  quash 
said  attachment  be  overruled."  From  this 
decree  an  appeal  to  this  court  was  allowed, 
and  a  supersedeas  awarded.  These  are  the 
assignments  of  error  made  in  appellant's  pe- 
tition for  the  appeal:  First  That  the  affi- 
davit npon  which  the  attachment  Issued  is 
Insufficient,  because  it  does  not  state  "that 
the  claim  Is  believed  to  be  Just,"  as  the 
statute  requires;  and  further,  that  It  does 
not  state  the  existence,  "to  the  best  of  af* 


fiant's  belief,  that  the  defendant  is  convert- 
ing or  is  about  to  convert,"  etc.  Second. 
"That  if  it  be  granted  that  the  affidavit  is 
sufficient,  then  still  it  was  Incumbent  npon 
the  complainants  to  prove  the  truth  of  the 
allegations  of  said  attachment;  that  is — 
First,  that  the  defendant  was  moving  Its  ef- 
fects out  of  the  commonwealth;  second, 
that  it  was  converting  or  disposing  of  its 
effects  with  Intent  to  defraud  Its  creditors"; 
and,  as  the  allegations  were  not  proven,  the 
court  should  have  quashed  the  attachment. 
Third.  "That  the  attachment  should  have 
been  quashed,  for  the  reason  that  it  was 
made  returnable  to  rule  day,"  and  not  to 
the  term.  And  It  Is  contended  by  the  ap- 
pellant In  the  petition  and  at  bar  that  ttie 
circuit  court  erred  in  overruling  its  motion 
for  a  continuance,  and  In  hearing  the  cause 
at  the  March  term,  1894. 

A  motion  for  a  continuance  is  addressed  al- 
ways to  the  sound  discretion  of  the  court, 
and  the  appellate  court  will  always  presnine 
that  the  court  properly  exercised  that  dis- 
cretion, unless  the  contrary  be  shown.  The 
facts  disclosing  any  Impropriety  in  the  ruling 
of  the  court  below  on  this  motion  are  not  in 
this  record;  and,  for  us,  wtmt  does  not  so 
appear  does  not  exist 

As  to  the  first  ground  stated  why  the  at- 
tachment should  have  been  quashed.  It  ^^111 
be  noted  that  the  affidavit  states  "that  the 
claim  is  Just,"  and  "that  the  defendant  la 
converting,"  etc.,  while  the  language  of  the 
statute  in  the  one  instance  is  "that  the  claim 
Is  believed  to  be  Just"  and  in  the  other  "that 
to  the  beet  of  afOant's  belief  defendant  is 
converting,"  etc.  Code  1887,  S  2959.  It  is 
trne  that  the  affidavit  Is  always  to  be  strict- 
ly construed,  and  any  omission  of  the  re- 
quirements of  the  law  is  fatal  to  the  attach- 
ment but,  If  thp  language  of  the  affidavit 
necessarily  implies  the  fact  it  is  sufficient. 
1  Bart  Ch.  Prac.  585.  In  this  case  the  afB- 
davit  of  Harrison  leaves  nothing  to  be  im- 
plied, but  states  the  facts.  In  the  case  of 
Jones  V.  Leake,  11  Smedes  A  M.  601,  where 
the  statute  of  Mississippi  required  that  the 
affidavit  should  show  "that  the  facts  sworn 
to  wore  within  the  personal  knowledge  of  the 
afilant  or  that  he  had  been  informed  or  be- 
lieved them  to  be  true,  the  affidavit  sets  oat 
that  defendant  is  indebted  to  affiant  in  a  snm 
certain,  and  that  he  is  alx>ut  concealing  his 
property,  so  as  to  defeat  the  affiant's  claim"; 
and  the  high  court  of  errors  and  appeals  of 
Mississippi  held  this  to  be  sufficient  Mr. 
Justice  Thacker,  in  delivering  the  opinion  of 
the  court  said:  "In  these  particulars  there  is 
the  oath  of  the  plaintiff  plainly  made  to  the 
facts.  They  do  not  purport  to  have  been 
sworn  to  npon  the  information  of  others,  bat 
carry  clearly  the  presumption  that  they  were 
within  the  personal  knowledge  of  the  affiant 
As  they  are  stated  upon  the  oath  of  the  plain- 
tiff, it  is  but  a  fair  construction  that  he  be- 
lieved them  to  be  true.  Any  other  presomp- 
tlon  in  ancb  a  case  would  be  violent  UUbeml. 
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and  nnjuet"  This  language  of  Mr.  Justice 
Thacker  can  be  applied  to  tlie  case  here,  and 
hence  we  see  no  error  in  the  refusal  of  the 
circuit  court  of  Russell  county  to  quash  the 
attachment  on  this  ground. 

The  affidaylt  being  aufflclent,  as  tre  have 
seen,  we  come  to  consider  the  question  raised 
by  the  second  assignment  of  error,  viz.  wheth- 
er the  allegations  of  the  affidavit  were  Buffl- 
ciently  proven  to  Justify  the  court  below  in 
overruling  the  motion  to  quash  on  this 
ground.  The  burden  of  proof  was,  as  con- 
tended by  the  appellant,  on  the  plaintiffs  in 
the  court  below,  to  sustain  the  truth  of  the 
allegations;  and  this  should  have  been  re- 
quired, unless  the  facts  alleged,  necessary  to 
sustain  the  attachment,  were  admitted  by  the 
defendant  We  are  clearly  of  the  opinion 
that  the  court  erred  in  refusing  to  quash  the 
attachment  on  the  ground  "that  it  sufficiently 
appears  from  the  defendant's  answer  that  it 
was  removing  portions  of  its  property  out  of 
the  state,  so  that  any  execution  obtainable  at 
law  by  the  plaintiffs  would  not  be  available." 
The  fact  Is  that  this  does  not  appear  In  the 
defendant's  answer,  except  In  the  same  con- 
nection, with  an  explanation  in  the  words 
"that  such  shipments  were  made  In  the  due 
and  regular  course  of  business,  and  that  the 
only  market  for  baryta  is  outside  of  the 
state,  and  to  no  one  Is  this  fact  better  known 
than  to  the  complainants."  It  Is  too  well  set- 
tled for  argument  here  that  the  whole  of  the 
answer,  if  used  at  all  In  support  of  the  com- 
plainants' bill,  or  as  to  a  particular  allega- 
tion, must  be  read  and  taken  together.  1 
Bart.  Cb.  Prac.  399,  400,  and  cases  there  col- 
lated, and  especially  the  case  of  Morrison's 
Ex'rs  T.  Grubb,  23  Grat  342.  FoIIowIok  this 
established  rule,  the  answer  of  the  defenaant 
company  to  the  charge  that  it  was  removing 
portions  of  Its  property  out  of  the  state,  etc., 
did  not  justify  the  circuit  court  in  sustaining 
the  attachment,  in  the  absence  of  proof  sus- 
taining the  allegation.  This  court  cannot  be 
too  emphatic  in  the  expression  of  its  opinion 
that  the  shipment  of  products  of  any  enter- 
prise out. of  the  state  in  the  due  course  of 
business  or  trade,  where  the  removal  is  not 
permanent,  and  the  proceeds  are  brought 
back  within  the  state,  is  not  sufficient  ground 
for  an  attachment;  and  we  think  that  this 
role  applies  with  all  of  ila  force  to  the  case 
at  bar.  The  complainants  had  been  conduct- 
ing tbis  business  of  mining,  manufacturing, 
and  selling  baryta  up  to  the  time  that  the 
defendant  company  became  the  owner  of  the 
leaseliolds  and  the  entire  equipment  of  the 
business,  and  it  appears  in  the  record  that 
complainants  were  of  necessity  better  in- 
formed than  any  one  else  that  the  only  mar- 
ket for  the  baryta  is  outside  of  the  state. 
In  fact,  it  Is  not  denied  by  complainants  that, 
upon  making  the  sale  to  Bacbman  and  his 
associates,  complainants  furnished  a  list  of 
parties  who  would  purchase  the  products  of 
the  enterprise,  and  that  all  of  the  parties  on 
the  list  were  ontslde  of  the  state.    The  atat- 


nte  does  not  mean  to  designate  as  cause  for 
attachment  every  transitory  or  temporary 
removaL  What  is  meant  Is  a  i>ermanent  re- 
moval. Wade,  Attachm.  t  81;  Warder  t. 
Thrilkeld,  62  Iowa,  134,  2  N.  W.  10T3;  Rus- 
sell V.  Wilson,  18  La.  367.  The  defendant 
company  could  make  no  profitable  use  of  the 
property  bought  of  the  complaiaants,  unless 
the  products  of  the  business  could  be  market- 
ed. Hence,  so  long  as  It  was  honestly  ship- 
ping such  products  to  market,  though  out  of 
the  state,  an  attachmmt  was  not  authorized, 
It  appearing  that  the  proceeds  of  the  sales 
were  being  brought  back  Into  the  state. 

But  on  another  ground  appellees  contend 
that  the  decree  of  the  court  below  was  Justi- 
fied, and  that  the  attachment  In  this  case 
should  have  been  sustained,  viz.  the  bill  hav- 
ing charged  that  the  defoidant  company  had 
also  on  hand  a  considerable  stock  of  general 
merchandise,  which  it  was  converting  Into 
money,  with  intent  to  hinder,  delay,  and  de- 
fraud complainants  and  other  creditors;  and, 
the  answer  of  the  defendant  corajmny  not  de- 
nying this  charge,  or  making  reference  to  tbis 
stock  of  general  merchandise,  to  this  extent 
the  bill  stood  as  taken  for  confessed,  or.  In 
other  words,  this  charge  must  be  taken  as 
admitted,  and  no  proof  of  it  was  required 
of  complainants.  This  is  not  what  we  un- 
derstand to  be  the  established  rule.  In  Dan- 
gerfleld  v.  Claiborne,  2  Hen.  &  M.  17,  the 
learned  chancellor  of  the  superior  court  of 
chanceiy  for  the  Richmond  district,  after  stat- 
ing the  question  to  be  whether  allegations  in 
the  bill,  not  answered,  shall  be  considered  as 
admitted,  or  must  be  proved  by  the  plaintiffs, 
says:  "The  rule  in  future  will  be  understood 
and  settled  that  where  the  answer  is  not  re- 
sponsive to  a  material  allegation  of  the  bill, 
the  plaintiff  may  except  to  It  as  insufficient, 
or  may  move  to  have  that  part  of  the  bill 
taken  for  confessed;  but.  If  he  does  neither, 
he  shall  not,  on  the  trial,  avail  himself  of  any 
Implied  admission  by  the  defendant,  for 
where  the  defendant  does  not  answer  at  all 
the  plaintiff  cannot  take  his  bill  for  con- 
fessed, without  an  order  of  the  court  to  that 
effect,  and  having  it  served  upon  the  defend- 
ants; and  this  Is  the  only  evidence  of  his  ad- 
mission. Of  course.  If  this  mode  of  proceed- 
ing as  to  the  confession  of  the  whole  bill  be 
correct,  it  must  be  equally  correct  as  to  the 
confession  of  any  part."  This  rule  has  been 
followed  in  all  cases  reported  in  our  state  re- 
ports where  the  question  has  arisen,  and 
maintained  by  our  learned  commentators. 
Argenbright  v.  Campbell,  8  Hen.  &  M.  163; 
Coleman  v.  Lyne,  4  Rand.  (Va.)  454;  Cropper 
V.  Bnrtons,  5  Leigh,  426;  Miller  v.  Argyle, 
Id.  400;  2  Rob.  Prac.  313;  and  1  Bart  Ch. 
Prac.  398,  399.  Says  Barton:  "Those  allega- 
tions of  a  bill  which  are  not  responded  to  by 
the  answer,  although  an  exception  would 
properly  lie  on  that  account,  are  yet  not  to  be 
taken  as  admitted,  but  must  be  proved  by 
the  plaintiff."  "In  those  cases  where  a  dif- 
ferent doctrine  is  held,  the  allegation  was 


Digitized  by 


Google 


661 


SOUTHEASTERN  RBPOBTBR,  ToL  2L 


(V«^ 


that  some  fact  did  not  exist,  or  that  Bome- 
thing  was  not  done."  In  Argenbrlght  v. 
Campbell,  supra.  Judge  Tucker,  dellrerlng  tbe 
opinion  of  this  court,  says:  "If  the  defendant 
does  not  answer  the  allegations  of  the  plain- 
tiff's bill,  nor  by  his  answer  confess  them,  al- 
though there  be  allegata  before  the  chancel- 
lor, there  are  no  probata;  and  It  was  the  fol- 
ly of  tbe  plaintiff  not  to  except  to  the  an- 
swer if  he  relied  upon  a  discovery  of  facts 
known  to  the  defendant  only,  or  not  to  have 
proceeded  to  take  depositions  to  prove  the 
allegations  of  the  bill  if  be  thought  he  could 
obtain  Bucb  proof  elsewhere."  Even  If  it 
were  proper  to  read  and  consider  the  affida- 
vits submitted  by  the  plaintiffs  at  the  bear- 
ing of  this  case  below,  they  do  not  relieve  the 
situation,  as  they  afford  no  proof  of  this  alle- 
gation, nor  of  any  other  upon  which  tbe  at- 
tachment could  rest;  nor  is  there  any  force 
in  tbe  contention  of  appellees  that  the  rule 
as  to  tbe  weight  of  a  commissioner's  report 
laid  down  In  Bowers  v.  Bowers,  29  Orat  097, 
and  cases  following,  has  application  to  this 
case.  The  commissioner  does  not  report  the 
validity  of  the  attachment,  but  leaves  the 
question,  as  he  should  have  done,  to  the  de- 
termination of  tbe  court.  We  are  therefore 
further  of  the  opinion  that  the  decree  of  the 
court  below,  sustaining  tbe  attachment,  was 
not  Justified  on  this  ground,  and  the  court,  to 
tbe  extent  that  it  maintained  tbe  attachment 
in  the  case  must  be  reversed. 

Having  reached  this  conclusion,  we  deem  it 
unnecessary  to  consider  the  third  assignment 
of  error,  which  Is,  as  we  have  seen,  that  the 
attachment  should  have  been  quashed,  be- 
cause made  returnable  to  rules,  and  not  to 
tbe  term  of  the  court  Suffice  it  to  say  that 
it  sufficiently  appears  in  tbe  record  that  this 
irregularity  was  waived  by  tbe  defendant 
company.  The  cause  is  remanded  to  the  cir- 
cuit court  of  Russell  county  for  such  proceed- 
ings therein  as  may  appear  proper  in  accord- 
ance with  the  opinion  of  this  court 


COCHRAN  V.  RICHMOND  &  A.R.CO.  et  al.i 

(Supreme  Court  of  Appeals  of  Virginia.     April 

18,  1885.) 
Tbdstbss  vhdkr  Railroad  MoRTOAai  — Compbk- 

8ATI0N  or  ConXSBL  —  SeITLEMKNT    or    LtTIOA- 

Tios— Obstkuctiox  bt  Bondholdbr — RtOBT  TO 

INTBREST. 

1.  Tru8te(>s.  who  in  good  faith  engage  coun- 
sel to  aid  in  the  execution  of  their  trust,  are  en- 
titled to  pay  them  out  of  the  trust  fund. 

2.  where  a  loss  has  occurred  which  must 
fall  upon  one  of  two  persons,  it  mnit  be  borne 
by  him  whose  act  occasioned  it 

3.  Pending  the  reorganization  of  a  railroad, 
money  to  disctiarge  esisting  liens  was  paid  in 
court  After  this  was  done  one  of  the  bond- 
nolders  contested  the  payment  of  proper  coun- 
sel fees  until  the  funa  was  insufficient  to  pay  in- 
terest and  principal  on  ait  the  l)ond«.  Had,  that 
the  loss  should  fall  on  him,  as  having  delayed 

I  Reported  by  F.  S.  Kirkpatrlck,  Esq.,  of  the 
Lynchburg  bar. 


the  settement  ratiier  than  on  odiers,  who  raised 
no  such  obstructions. 

Appeal  from  circuit  court  of  city  of  Rich- 
mond; B.  R.  Wellford,  Judge. 

Appeal  by  J.  O.  Cochran  from  a  decree 
against  him,  and  In  favor  of  tbe  Richmond  & 
Alleghany  Railroad  Company  and  others.  Af- 
firmed. 

A.  B.  Gulgon,  for  appellant  H.  T.  Wick- 
ham  and  W.  J.  Robertson,  for  appellees. 

KEITH,  P.  The  controversy  before  us  pre- 
sents but  a  small  portion  of  a  very  Important 
litigation  conducted  in  tbe  circuit  court  of  tlie 
city  of  Richmond,  having  for  Its  object  the 
enforcement  of  certain  liens  by  deed  of  trust 
upon  tbe  franchises  and  property  of  the  Ricli- 
mond  &  Alleghany  Railroad  Company.  The 
defendant  acquired  tbe  franchises  and  prop- 
erty of  tbe  James  River  k  Kanawha  Canal 
Company  subject  to  two  deeds  of  trust  for 
tbe  payment  of  certain  bonds,  and  proceeded 
to  create  other  liens  by  deed  of  trust  there- 
upon In  favor  of  creditors  of  Its  own,  which 
resulted  In  bills  for  foreclosure  brought  by 
the  trustees  in  tbe  last-mentioned  trusts.  In- 
to tbe  suits  thus  instituted  ngainst  the  Ricli- 
mond  &  Alleghany  Railroad  Company  came 
T.  W.  McCance  and  James  Pleasants,  sn^ 
viving  trustees  In  a  deed  from  the  James  Riv- 
er &  Kanawha  Canal  Company  to  secure  cer- 
tain bonds  of  said  last-mentioned  company, 
and  John  Dunlop,  surviving  trustee  in  the 
deed  to  secure  its  second-mortgage  bonds.  It 
appears  that  the  parties  interested  in  the  suit 
were  at  one  time  upon  tbe  eve  of  an  amicable 
arrangement  of  all  the  questions  at  Issue,  and 
the  negotiations  with  respect  to  the  reorgani- 
sation of  the  affairs  of  the  Richmond  &  Alle- 
ghany road  bad  so  far  progressed  that  the  de- 
cree for  sale  had  been  drawn  by  which  the 
scheme  was  to  be  carried  bito  effect  Tbe 
proposed  plan  involved  tbe  sale  of  tbe  Rich- 
mond &  Alleghany  Railroad  subject  to  cer- 
tain Incumbrances,  among  them  the  deeds  to 
secure  the  first  and  second  mortgage  bonds  of 
the  James  River  &  Kanawha  Canal  Company. 
This  feature  seems  not  to  have  met  with  the 
concurrence  of  those  charged  wltb  the  con- 
trol of  these  interests,  and  a  change  was 
made  upon  tbe  motion  of  the  aforesaid  trus- 
tees, by  their  counsel,  by  which  It  was  pro- 
vided that  the  property  should  be  sold  for  tbe 
cash  payment  sufficient  to  meet  tbe  demands, 
principal  and  Interest  of  holders  of  these 
James  River  &  Kanawha  Canal  bonds,  up  to 
the  day  of  sale.  The  property  was  sold  to 
tbe  Chesapeake  &  Ohio  Railroad  Company, 
one  of  the  appellees,  and  the  cash  payment 
required  was  brought  Into  court  In  the 
meanwhile  a  controversy  had  arisen  be- 
tween Messrs.  Cabell  &  Smith,  counsel  for 
tbe  trustees  of  tbe  James  River  &  Kana- 
wha Canal  trusts  and  some  of  the  benefi- 
ciaries under  said  trusts.  Cabell  ft  Smith 
had  been  employed  by  tine  trustees,  and  had 
received  compensation  for  what  they  bad 
done,  but,  having  performed  additional  aerv- 
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tees,  claimed  additional  compensation.  Tbelr 
claim  for  additional  compensation  seems  to 
hare  been  based  upon  the  change  which  they 
liad  bronght  about  In  the  terms  of  the  decree, 
by  which  the  amount  of  the  liens  represented 
by  them  was  brought  into  conrt  in  cash,  in- 
stead of  resting  upon  the  property.  Their  pe- 
tition was  filed  April  17,  1889,  and  excited 
great  opposition.  It  was  strenuously  resisted 
by  those  Interested  in  the  fund  out  of  which 
It  was  to  I>e  paid,  and  by  none  more  earnestly 
than  by  J.  C.  Cochnn,  the  appellant,  who  on 
the  24th  of  May,  1889,  filed  his  answer  to 
the  petition.  The  contest  waged  over  this 
petition  caused  the  tronble  which  has  resulted 
in  the  appeal  which  we  are  now  called  upon 
to  decide.  The  money  to  pay  off  every  claim- 
ant was  In  the  hands  of  the  court,  and  every 
demand  would  liave  been  settled,  principal 
and  interest,  without  dday,  had  not  this  con- 
troversy arisen.  The  result  of  it  has  been 
that  In  1891  the  additional  comx>ensatlon  to 
Cabell  &  Smith  was  agreed  upon  by  all  con- 
cerned, Including  the  appellant,  who,  howev- 
er, still  claimed  that  It  ought  not  to  have 
been  cliarged  upon  the  fund  In  which  he  was 
interested.  Eivery  other  litigant  dropped  out 
The  court  decreed  the  fee  to  be  distributed 
among  the  owners  of  the  James  River  &  Kn- 
nawba  Canal  bonds  in  proportion  to  their  sev- 
eral holdings,  and  the  objection  to  this  rul- 
ing constitutes  the  first  assignment  of  error 
by  the  appellant 

Pending  this  litigation,  the  money  with 
which  these  bonds  were  to  be  paid  lay  idle  in 
the  Iiands  of  the  court,  while  the  Interest  on 
the  bonds  continued  to  accumulate,  with  the 
inevitable  result  that  the  assets  ultimately 
proved  Insufficient  to  meet  the  liabilities 
which  were  charged  npon  ihem.  Cochran  in- 
sisted ttiat  he  was  entitled  to  full  interest  up- 
on hia  bonds,  while  the  court  was  of  opinion 
and  decreed  that  he  was  only  entitled  to  In- 
terest up  to  the  date  when  the  fund  was  paid 
into  the  court  In  part  for  his  benefit,  and  the 
objection  to  this  action  of  the  court  constl- 
tntes  the  only  other  assignment  of  error. 

The  rule  is,  without  doubt  that  contended 
for  by  the  plaintift,  but  there  are  exceptions  to 
it  It  cannot  be  denied  that  trustees,  who  in 
good  faith  engage  the  services  of  counsel  to 
aid  ttaem  in  die  execution  of  their  duties,  are 
entitled  to  pay  them  out  of  the  trust  fuad,  or 
to  be  reimbursed  out  of  that  fund  for  all  ex- 
penses which  they  have  Incurred,  Including 
reasonable  fees  to  attorneys.  It  was  certain- 
ly an  important  service  rendered  by  Cabell  & 
Smith  in  having  the  money  due  upon  the  first 
and  second  trusts  of  the  James  Hlver  &  Ka- 
nawha Company  brought  into  court  Pre- 
sumably it  was  right  and  proper  that  it 
•hould  be  done,  and  that  It  was  beneficial  to 
tliose  interested.  Counsel  appear  to  have  ad- 
vised it  in  good  faith,  and  the  trustees  in 
good  faith  to  have  acted  upon  their  advice. 
These  trustees  were  not  only  authoriz&d,  but 
it  was  their  duty,  having  accepted  the  trust, 
to  do  all  tbat  in  their  judgment  the  situation 


required,  to  protect  the  Interest  of  the  bene- 
ficiaries of  the  trust,  and,  acting  within  the 
scope  of  this  duty,  the  beneficiaries  are  bound 
by  their  action.  In  this  case  there  is  not 
the  slightest  suspicion  of  impropriety  upon 
the  part  of  either  the  trustees  or  their  counsel. 
Their  donand  being  Just,  its  payment  should 
not  have  been  resisted,  and,  liad  that  de- 
mand been  promptly  recognized  and  paid,  all 
difficulty  as  to  the  distribution  of  this  fund 
would  have  Iieen  obviated.  Tills  being  so, 
and  less  having  resulted  by  reason  of  the  fact 
that  an  opposite  course  was  pursued,  who 
shall  suffer  the  consequences  V  The  purchaser 
did  as  It  was  required  by  the  court  to  do.  It 
placed  In  the  hands  of  the  court  a  sum  ascer- 
tained to  be  sufficient  to  satisfy  every  Jnst 
demand.  It  is  a  familiar  principle  that, 
where  a  loss- has  occurred  which  must  fall  up- 
on one  of  two  persons.  It  must  he  borne  by 
him  by  whose  act  of  omission  or  commission 
it  has  I>een  occasioned.  In  ttiis  case  it  was 
the  result  of  a  protracted  litigation  carried  on 
in  resisting  a  righteous  claim;  and  It  contin- 
ued after  other  individuals,  who,  at  the  be- 
ginning, made  common  cause  wlih  the  appel- 
lant, had  become  convinced  that  their  posi- 
tion was  untenable,  and  had  accepted  the  sit- 
uation and  acquiesced  in  the  result  There 
can  be  no  doubt  that  the  appellant  was  the 
efficient  cause  of  the  loss  which  has  been  sus- 
tained, and  he  therefore  must  suffer  the  con- 
sequences. 

It  seems  that  during  the  course  of  the  pro- 
ceedings in  the  circuit  court  the  appellant  was 
allowed  to  become  a  borrower  of  the  fnnd 
which  be  claimed  to  the  extent  of  90  per  cent 
of  the  face  value  of  his  demand,  giving  his 
obligation  therefor,  and  depositing  the  origi- 
nal bonds,  of  which  he  was  the  holder,  as 
collaterals  for  its  payment  We  think  that  in 
the  final  settlement  with  him  this  transaction 
should  not  be  considered  as  a  loan,  but  as  a 
payment  to  him  as  of  its  date,  and,  with  this 
direction  as  to  the  terms  upon  which  a  final 
settlement  Is  to  be  made  with  the  appellant, 
the  decree  appealed  from  Is  affirmed. 


BOWLES  T.  ALLEN  et  aLt 

(Supreme  Court  of  Appeals  of  Virginia.    April  3, 

1895.) 

RSAL-GSTATE   BROKERS— RECOVERY  OF  COHKIS- 
SION9. 

Where,  by  a  contract  in  regard  to  the  sale 
of  property,  a  broker  arrangea  wito  all  the  parties 
that  bis  compensation  shall  be  paid  iu  certain 
stock,  of  a  company  to  be  formed  by  bim  and 
others  to  buy  the  land,  he  cannot  hold  the  ven- 
dora  responsible  for  the  amoant  of  such  compen- 
sation. « 

Appeal  from  dreuit  court.  Page  county. 

Action  by  John  Bowles  against  Stephen 
M.  Alien  and  Oeorge  H.  Pollock  for  breach 
of  contract  From  a  decree  for  defendants, 
plaintiff  appeals.    Affirmed. 

1  Reported  by  F.  S.  Kirkpatiick,  Esq..  of  the 
Lynchburg  bar. 
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W.  wnioughby,  for  appellant  A.  R.  Bla- 
key  and  R.  B.  Lewis,  for  appellees. 

RIELY,  J.  Alzire  A.  ObevaUier,  in  whom 
was  rested  the  legal  title  to  a  tract  of  land 
of  6,371  acres  lying  In  Page  and  Madison 
counties,  on  that  part  of  the  Bine  Ridge 
Mountains  called  "Stony  Man,"  employed 
John  Bowles,  a  real-estate  agent  who  resid- 
ed in  the  city  of  Washington,  to  sell  it  for 
her.  Her  price  was  $50,000,  and  she  agreed 
to  pay  him  a  commissioa  of  10  per  cent. 
The  contract  between  them  for  this  purpose 
was  made  on  the  26th  day  of  June,  1888,  and 
given  by  her  in  the  form  of  an  option  to 
John  Bowles  to  buy  said  land  within  one 
year  for  the  sum  of  $50,000,  of  which  $10,000 
was  to  be  paid  in  cash,  and  if  credit  was  de- 
sired for  the  residue  of  the  purchase  money  it 
was  to  be  secured  by  a  mortgage  on  the  land. 
He  did  not  make  a  sale  of  the  land  within 
the  year,  and  the  option  and  employment  to 
sell  the  land  expired  by  limitation.  She 
resided  in  the  state  of  Massachusetts,  and 
when  the  option  expired  he  endeavored  to 
obtain  from  her  another  contract  to  sell  the 
land.  He  went  to  Boston,  Mass.,  for  this 
purpose.  He  failed  to  see  her,  but  had  sev- 
eral interviews  with  her  agent  and  attorney, 
Stephen  M.  Allen.  He  succeeded  in  obtain- 
ing from  Allen  on  the  Ist  day  of  July,  1889, 
an  agreement  In  writing  for  the  sale  of  the 
land  to  himself  and  other  persons,  not  nam- 
ed, as  representatives  of  the  Stony  Man 
Park  Association,  for  the  sum  of  $2,000,  to 
be  paid  her  within  three  months,  and  5,000 
shares  of  the  capital  stock  of  the  said  asso- 
ciation, of  the  par  value  of  $500,000,  of  which 
Bowles  was  to  receive  500  shares  "as  com- 
pensation for  his  past  and  future  services 
in  the  sale  of  said  tract  of  land."  This  con- 
tract was  signed  with  the  name  of  A.  A. 
Chevalller,  by  her  attorney,  Stephen  M.  Al- 
len, and  by  John  Bowles.  Allen  was  reluc- 
tant to  enter  Into  the  contract,  and  made  it 
a  condition  that  it  should  be  subject  to  the 
approval  of  George  H.  Pollock,  to  whom 
Bowles  was  to  show  It  on  his  return  to 
Washington.  If  Pollock  disapproved  of  it, 
the  contract  was  to  be  at  an  end,  and  return- 
ed by  Bowles  to  Allen.  Pollock  refused  to 
give  it  his  approval.  Bowles  failed,  how- 
ever, to  return  it  to  Allen.  When  after- 
wards reminded  by  Allen  that  he  had  not  re- 
turned it,  he  said  that  he  had  mislaid  it,  but, 
as  Pollock  had  refused  to  agree  to  It,  It  was 
of  no  value.  In  spite  of  the  failure  of  this 
scheme  for  the  sale  of  the  land,  Bowles  en- 
deavored to  obtain  still  another  contract  for 
Its  sale,  and  proposed  another  scheme,  by 
which  Alzire  A.  Chevalller  was  to  convey 
the  land  to  John  Bowles,  Oeorge  H.  Pol- 
lock, and  Stephen  M.  Allen,  as  trustees  for 
a  new  company,  to  be  chartered  under  the 
name  of  the  Blue  Ridge  Park  Association. 
An  agreement  was  drawn  up  between  such 
association,  of  the  one  part,  and  the  said 
Bowles,  Pollock,  and  Allen,  as  trustees,  of 


the  other  part,  bearing  date  on  tbe  24tb 
day  of  August,  1889,  in  which  it  was  set 
forth  that  they  were  to  buy  and  bold  tbe 
said  land  for  sacb  associatioD  on  certain 
terms  and  conditions.  It  was  stipulated  tbat 
the  land  was  to  be  paid  for  with  5,000  shares 
of  the  stock  of  the  company,  as  full  paid  op 
stock  (but  for  which  nothing  was  ever  paid;, 
of  the  par  value  of  $100  each ;  that  371  acres  of 
the  land  were  to  be  set  apart  as  a  town  site, 
and  divided  Into  lots,  and  from  tbe  sale  of 
tbe  lots  and  a  part  of  the  said  stock  $50,- 
000  was  to  be  raised,  and  paid  to  the  pro- 
prietors of  the  land.  Bowles,  Allen,  and 
Pollock  were  each  to  receive  1,000  shares  of 
said  stock  as  their  own  property.  Tbls 
agreement  was  not  executed  by  all  the  par- 
ties, but  was  repudiated  by  Pollock  and  Al- 
len before  its  delivery,  and  never  became  op- 
erative upon  them.  A  deed  bearing  the  same 
date,  to  wit,  August  24,  1888,  conveying  the 
property  to  the  said  trustees  in  accordance 
with  such  plan,  was  executed  by  Alzire  A, 
Chevalller,  and  Intrusted  to  Allen,  her  agent 
and  attorney,  but  not  to  be  delivered  by  Urn 
unless  a  sale  of  the  land  was  made,  by  wblcb 
she  would  get  her  money.  When  Pollock  re- 
fused to  sanction  the  scheme  for  the  sale 
of  the  property  to  the  Blue  Ridge  Associa- 
tion, and  erased  his  signature  to  the  agree- 
ment, Allen  made  no  use  of  this  deed,  but 
canceled  it.  Allen  and  Pollock  refused  aft- 
erwards to  consider  further  the  schemes  of 
Bowles,  and  all  negotiations  for  the  sale  of 
the  land  terminated.  The  Blue  Ridge  Park 
Association  then  Instituted  Its  suit  in  chan- 
cery in  the  circuit  court  of  Page  coanty 
against  Chevalller,  Allen,  Pollock,  and  Bowles, 
to  compel  a  specific  performance  of  the  al- 
leged contract  for  the  sale  of  the  land;  and 
at  tbe  same  time  Bowles  brought  suit  against 
Allen  and  PoUock  for  $100,000,  tbe  par  value 
of  tbe  stock  which  he  was  to  receive  if  the 
scheme  for  the  sale  of  the  property  to  the 
said  association  had  been  carried  out  He 
brought  his  suit  against  Allen  and  Pollock 
as  the  equitable  owners  of  the  land,  it  ap- 
pearing that  Alzire  Chevalller  mer^  held 
the  legal  title  to  secure  the  payment  of  tbe 
sum  of  about  $2,000  which  she  had  paid  out 
for  taxes  on  the  land,  and  based  bis  claint 
on  the  agreement  of  the  24th  of  August, 
1889,  which,  as  we  have  seen,  was  not  per- 
fected by  execution  and  delivery,  so  as  to  be 
operative  and  binding  on  those  who  were  to 
become  parties  to  It 

The  depositions  of  many  witnesses  were 
taken,  which,  it  was  agreed,  should  be  read 
In  each  suit,  and  the  two  causes  were  heard 
together.  The  evidence  is  voluminous  and 
contradictory,  and  any  attempt  to  analyze  It 
would  be  unprofitable  discussion.  At  tbe 
hearing  the  court,  by  a  Joint  decree  entered 
in  both  causes,  dismissed  both  bills.  An  ap- 
peal was  taken  in  each  case,  but  that  of  tbe 
Blue  Ridge  Park  Association  was  afterwards 
abandoned.  The  effect  of  the  dismissal  of 
tbe  bill  in  that  case  was  to  hold  that  no  valid 
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Bale  was  maae  of  the  land.  The  decree  of 
the  conrt  is  presumed  to  be  right;  and,  no 
sale  having  be«i  made,— at  least,  no  valid 
sale  of  the  land,  n<me  which  the  circuit  conrt 
would  enforce,— the  decree  of  the  conrt  dis- 
missing the  bill  In  that  case  would  seem  to 
conclude  all  pretension  on  the  part  of  Bowles 
to  compensation  for  having  made  a  sale  of 
the  land. 

But,  aside  from  that  view,  the  agreement 
of  the  24th  of  August,  1880,  not  only  never 
became  op»«tive  on  AUen  and  Pollock,  by 
reason  of  the  failure  to  racecnte  and  deliver 
it.  but  does  not  contain  any  promise  by  them, 
or  eith«:  of  them,  to  pay  him  for  his  services 
in  organizing  a  Joint-stock  company  for  the 
purchase  of  the  property,  and  there  is  noth- 
ing in  it  from  which  it  can  be  implied.  That 
was  not  in  contemplation  by  him.  He  looked 
for  his  compensation  to  the  large  interest  he 
was  to  have  In  the  company  if  it  could  be 
successfully  foisted  on  the  public.  No  sale 
was  in  fact  ever  effected  by  him,  and  he  con- 
sequently earned  no  commission  or  compen- 
sation. But  he  claims  that  it  was  not  his 
fault  that  the  sale  was  not  made,  as  contem- 
plated by  him,  to  the  Blue  Ridge  Park  Asso- 
ciation, but  that  it  fell  through  by  the  re- 
fusal of  AUen  and  Pollock  to  accept  the 
sch^ne  of  sale,  and  to  sanction  and  ratify 
what  he  had  bronght  about,  and  that,  there- 
fore, he  ought  not  to  be  deprived  of  all  re- 
muneraticm  for  his  services.  The  only  con- 
tract be  ever  had  was  to  sell  the  land  for 
money,— for  $50,000.  This  amount,  or  a  con- 
siderable part  of  it,  was  required  to  be  paid 
in  cash,  and  any  sum  not  paid  to  be  safely 
secured.  There  is  no  evidence  that  he  ever 
attempted  to  make  the  sale  for  the  said  price 
in  the  usual  way  of  a  real-estate  agent,  but 
that  his  whole  effort  was  directed  to  the  for- 
mation of  a  company  for  its  purchase  at  a 
fictitious  value,  and  to  be  paid  for  in  stock 
of  the  company,  which  would  have  no  basis 
of  value,  except  the  land  itself.  The  land 
was  to  be  sold  for  $50,000,  which  was  an  ex- 
orbitant price  for  it  It  was  to  be  bought  by 
a  company  chartered  and  organized  by 
Bowles  solely  for  Its  purchase,  and  capital- 
teed  at  $500,000,  which  was  10  times  the  ex- 
orbitant price  asked  for  it  by  the  owners. 
And  they  were  to  be  dependent  for  their  pur- 
chase money  on  the  sale  of  town  lots,  into 
which  the  town  site  was  to  be  divided,  and 
from  the  sale  of  a  part  of  the  stock.  Bowles 
was  to  get  one-fifth  of  the  whole  capital 
stock,  which  he  claims  in  his  bill  would  have 
been  worth  $100,000,— Just  twice  the  price 
aslved  by  the  owners  for  the  whole  land. 
Pollock  and  Allen  were  Justified  in  refusing 
to  risk  the  sale  of  their  pn^erty  to  a  com- 
pany upon  a  scheme  which  showed  upon  its 
face  that  it  was  exceedingly  speculative  and 
visionary,  and  vitiated  by  Illegality.  The 
claim  asserted  by  Bowles  in  his  bill  against 
AUen  and  Pollock  for  services  in  attempting 
to  dispose  of  the  said  land  is  without  merit 
He  does  not  show  that  be  made  any  sale  of 


which  they  have  taken  advantage,  or  onght 
to  have  accepted.  The  circuit  <Jonrt  of  Page 
county  rightly  dismissed  his  bill,  and  the  de- 
cree appealed  from  must  be  affirmed. 


BEALB'S  ADM'R  v.  GORDON  et  al.i 
(Supreme  Court  of  Appeals  of  Vir^nia.     April 

18,  1895.) 
Rss  JunicATA — Matters  Dktermihabi.s  is  Foh- 

MBR  Suit. 

1.  When  a  Judgment  or  decree  has  been  ren- 
dered by  a  court  of  competent  jnriBdiction  in  a 
suit,  it  is  a  bar  to  any  further  action  between 
the  same  parties  npon  the  same  matter  of  con- 
troversy. 

2.  A  decree  is  final,  not  only  as  to  the  mat- 
ters actually  determined,  but  as  to  every  mat- 
ter whicti  the  parties  mietit  have  litigated  with- 
in the  scope  of  the  pleadines  in  the  cause,  and 
nhich  might  have  been  deoded. 

Appeal  from  circuit  court  Fanqnler  conn- 
tj;  James  Keith,  Judge. 

Bill  by  L.  D.  Beale,  administrator  of  Wil- 
liam Beale,  against  Charles  H.  Gordon  and 
others.  From  a  decree  dismissing  the  bill 
as  to  defendant  A.  D.  Payne,  administrator 
of  John  H.  Rixey,  plaintiff  appeals.  Affirm- 
ed. 

Brooke  &  Scott  for  appellant  Eppa  Hun- 
ton,  Jr.,  and  Rixey  &  Bart)our,  for  appellees. 

CARDWELL,  J.  This  is  an  appeal  from 
a  decree  of  the  circuit  court  of  Fauquier 
county,  and  the  sole  question  to  be  disposed 
of  is  whether  the  rule  of  res  adjudlcata  ap- 
plies to  the  case.  In  1S72  S.  F.  G.  Beale,  as 
treasurer  of  Fauquier  county,  executed  his 
official  bond,  with  William  Beale,  Charles  H. 
Gordon,  James  W.  James,  John  H.  Rixey, 
and  Wellington  Mlllon  as  his  sureties.  Beale, 
the  treasurer,  on  the  15th  of  November,  1872, 
executed  a  deed  of  trust  to  B.  Taylor  Scott 
trustee,  to  Indemnify  and  save  harmless  his 
said  sureties  from  loss  by  reason  of  their 
suretyship;  conveying  to  the  trustee  cer- 
tain real  estate  In  Fauquier  county,  and 
personal  property  consisting  of  cattle,  horses, 
his  household  and  kitchen  furniture,  and 
farming  implements.  This  treasurer  after- 
wards defaulted,  and  at  the  March  term, 
1875,  of  the  circuit  court  of  the  city  of  Rich- 
mond, two  Judgments  were  obtained  against 
him  and  his  sureties  in  favor  of  the  common- 
wealth, aggregating  a  large  amount  In 
1874,  Treasurer  Beale  brought  suit  against 
John  H.  Rixey,  who  was  his  deputy  in  Fau- 
quier county,  as  well  as  his  surety;  and  at 
the  September  term,  1877,  of  the  circuit  court 
of  Fauquier  county,  Judgment  was  awarded 
against  John  F.  Rixey,  administrator  eta.  of 
John  H.  Rixey  (the  latter  having  died  after 
the  institution  of  the  suit),  for  the  sum  of 
$3,624,  with  interest  from  May  1,  1873,  to  be 
paid  out  of  the  assets  of  John  H.  Rtxey,  the 
testator,  in  the  hands  of  his  administrator, 

I  Reirarted  by  F.  S.  Kirkiwtrick,  Esq.,  of  the 
Lynchbnrg  bar. 
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which  Judgment  was  marked,  "For  the  bene- 
fit of  R.  Tijlor  Scott,  trustee  of  S.  P.  G. 
Beale."  In  the  month  of  Augrust,  1876,  John  F. 
Rlxey,  administrator  c.  t  a.  of  John  H.  Rlxey, 
deceased,  filed  his  bill  in  the  circuit  court  of 
Fauquier  county  against  the  widow  and  heirs 
of  his  testator,  convening  the  creditors,  and 
praying  the  guidance  and  protection  of  the 
circuit  court  in  the  administration  of  the  as-. 
sets  of  his  testator,  and  that  an  account  be 
taken  of  all  claims  and  debts  against  the 
estate  in  his  hands,  or  to  come  into  his 
bands,  with  their  respective  priorities,  and 
for  general  relief.  In  this  suit  a  decree  was 
entered  September  5,  1877,  referring  the 
cause  to  a  master  commissioner  to  state  and 
report  to  the  court  an  account  of  all  the  per- 
sonal estate  and  effects  which  went  into  the 
hands  of  John  F.  Rlxey,  as  administrator  of 
John  H.  Rlxey,  deceased,  to  be  by  him  ad- 
ministered as  assets^  second,  an  account  of 
all  real  estate  directed  by  the  will  of  John 
H.  Rlxey  to  be  sold,  and  of  all  assets  arising 
therefrom,  and  of  all  other  real  estate;  third, 
an  account  of  any  other  assets  of  the  deceas- 
ed which  may  have  come  into  the  hands  of 
his  administrator  to  be  administered;  fourth, 
an  account  of  all  outstanding  claims  and 
debts  against  the  estate  of  John  H.  Rlxey, 
deceased,  with  their  respective  priorities  and 
order  of  payment;  and,  fifth,  an  account  of 
the  transactions  of  John  F.  Rixey,  adminis- 
trator. And  this  decree  directed  the  com- 
missioner, before  taking  the  accounts,  to  give 
thirty  days'  notice,  by  publication  in  one  of 
the  newspapers  published  in  the  town  of 
Warrenton  and  one  in  the  town  of  Culpep- 
er,  of  the  time  and  place  of  taking  the  ac- 
counts, and  provided  that  such  notice  should 
be  equivalent  to  personal  notice  to  all  par- 
ties Interested,  and  required  all  parties  hav- 
ing claims  and  debts  against  the  estate  of 
John  H.  Rlxey,  deceased,  to  come  forward  and 
prove  their  debts,  on  the  pain  of  exclusion 
from  all  participation  in  the  assets  of  said 
estate.  On  the  13th  of  December,  18S4,  R. 
T.  Scott,  trustee  for  S.  F.  G.  Beale,  filed  his 
petition  in  the  suit,  setting  forth  the  Judg- 
ment obtained  at  the  September  term,  1877, 
in  favor  of  8.  F.  G.  Beale,  against  John  H. 
Rixey's  administrator,  as  aforesaid,  and 
praying  that  the  administrator  be  required 
to  pay  to  petitioner  the  amount  due  upon 
the  Judgment;  alleging  that  the  Judgment 
had  been  acquired  by  petitioner  from  S.  F. 
G.  Beale  by  parol  assignment,  the  proceeds 
to  be  applied  to  the  Indemnity  of  tlie  sure- 
ties upon  the  ofilcial  bond  given  by  S.  F.  6. 
Beale,  as  treasurer  of  Fauquier  county.  To 
this  petition  answer  was  filed  by  John  B. 
Rixey's  amlnlstrator,  denying  the  right  of 
petitioner  to  the  Judgment,  and  claiming  that 
out  of  the  estate  of  John  H.  Rlxey,  bis  testa- 
tor, large  sums  of  money  had  been  paid  In 
discharge  of  the  Judgment  aforesaid  obtain- 
ed In  favor  of  the  commonwealth  against 
S.  F.  G.  Beale,  treasurer,  and  his  sureties; 
that  the  amounts  so  paid  by  John  B.  Rixey's 


estate,  as  one  of  the  sureties,  aggregated 
M.905.01,  under  date  of  July  12,  1884,  and 
that  John  H.  Rixey's  estate  was  entitled  to 
offset  the  Judgnnent  claimed  by  petitioner 
R.  T.  Scott,  trustee,  with  this  amount,  and 
such  other  sums  as  the  estate  might  there- 
after have  to  pay.     While  the  matters  pnt 
in  issue  by  the  original  bill,  the  petition  of 
R.  T.  Scott,  trustee,  and  answer  of  John  H. 
Rixey's  administrator  thereto,  were  stUI  on- 
determined,  Charles  H.  Gordon  and  L.  D. 
Beale,  administrator  of  William  Beale  {the 
latter  having  died  during  the  pendency  of 
the  suit),  filed  their  Joint  petition  In  that 
salt,  and,  on  their  motion,  were  admitted 
parties  defendant  thereto,  and  setting  forth 
in  their  petition  that  they  had  also  paid 
large  sums  in  discharge  of  the  Judgment 
aforesaid  obtained  on  behalf  of  the  common- 
wealth against  S.  F.  G.  Beale,  treasurer  of 
Fauquier,  and  his  sureties,  the  payments  al- 
leged to  have  been  made  by  petitioners,  but 
In   point  of   fact   made   solely   by   William 
Beale,  aggregating  $4,816.91,  and  claiming 
that  the  amount  due  on  the  Judgment  In  fa- 
vor of  S.  F.  G.  Beale  against  John  H.  Rbtey'g 
administrator  should  be  paid  to  B.  T.  Scott, 
and  dedicated  to  the  protection  of  all  the 
sureties  upon  S.  F.  G.  Beale's  bond  as  treas- 
urer;   but,  in  the  event  of  John  H.  Rixey's 
administrator  being  allowed  to  set  oft  against 
recovery  of  this  Judgment  the  money  paid 
by  him  out  of  the  testator's  estate  upon  the 
commonwealth's  judgment,  petitioners  then 
claimed  that  the  estate  of  John  H.  Rlxey, 
deceased,  must  prorate  with  petitioners  ac- 
cording to  the  amount  of  payments  made  by 
them  as  sureties  upon  the  debt  of  their  prin- 
cipal, and  that  the  well-established  doctrine 
of   equity   relating  to  contribution  among 
sureties  must  apply,  and  prayed  the  court  to 
direct  the  application  and  payment  of  the 
money  evidenced  and   represented  by  the 
Judgment  of  S.  F.  G.  Beale  against  John  H. 
Rixey's  administrator,  and  "that  there  be  con- 
tribution to  petitionersfromtheestateof  their 
cosurety  John  H.  Rlxey  in  such  sum  as  shall 
be  Just  In  the  premises."    On  the  10th  of  Sep- 
tember, 1888,  A.  D.  Payne,  administrator  d. 
b.  n.  c.  t.  a.  of  John  H.  Rixey,  deceased  (having 
been   appointed   as  such  administrator  in 
the  place  of  John  F.  Rlxey)  filed  his  answer 
to  this  petition  of  Gordon  and  William  Beale's 
administrator,  denying  both  the  right  of  R 
T.  Scott,  trustee,  to  have  the  money  due  on 
the  judgment  in  favor  of  S.   F.   G.  Beale 
against  John  H.  Rixey's  administrator;  In- 
sisting upon  the  right  to  set  off  the  Judgment 
by  the  amounts  paid  by  John  H.  Rixey's  es- 
tate as  surety  for  treasurer  Beale;  and  de- 
nying the  right  of  petitioners  Gordon  anO 
William  Beale's  administrator  to  have  con- 
tribution from  John  H.  Rixey's  estate,  u> 
cosurety  on  treasurer  Beale's  bond. 

A  master  commissioner's  report  was  filed 
in  the  cause,  showing  -the  amounts  paid  by 
William  Beale  and  John  H.  Rixey's  adminis- 
trator, respectively,  in  the  dlwhatge  of  the 
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judgment  In  favor  of  the  commonwealtb, 
and  Bbowlng  that  John  H.  Rlxey's  adminis- 
trator had  applied  the  whole  amount  due 
from  him  on  the  Judgment  In  favor  of  Beale, 
the  treasurer,  to  the  discbarge  of  the  Judg- 
ment of  the  commonwealtb  aforesaid,  with 
the  exception  of  |1,087^;  and  with  the 
report  alternate  statements  were  made  and 
filed,  but  which  need  not  be  noticed  in  par- 
ticular. The  circuit  court,  by  its  decree, 
September  10, 188S,  confirmed  so  much  of  the 
master  commissioner's  report  as  showed  the 
balance  due  by  John  H.  Rixey's  estate  on  the 
Judgment  in  favor  of  Beale^  the  treasurer, 
to  be  11,087.86  as  of  the  18th  of  July,  1884, 
and,  rejecting  the  alternate  statements  con- 
tained in  the  report,  decreed  and  ordered 
▲.  D.  Payne,  d.  b.  n.  c.  t.  a.  of  John  H. 
Rlxey,  deceased,  out  of  the  estate  in  his 
bands  to  be  administered,  to  pay  to  L.  D. 
Beale,  administrator  of  William  Beale,  de- 
ceased, or  to  Brooke  A  Scott,  his  attorneys, 
the  said  sum  of  $1,087.80,  with  Interest 
From  this  decree  Charles  H.  Gordon  and  Wil- 
liam Scale's  administrator  obtained  an  ap- 
peal to  this  court,  and  this  court  afQrmed  the 
decree  appealed  from,  as  appears  In  the 
case  of  Gordon  v.  Rixey's  Adm'r,  86  Va.  853, 
11  S.  E.  662.  Subsequently,  and  in  Decem- 
ber, 1800,  L.  D.  Beale,  administrator  of 
William  Beale,  filed  his  bill  in  the  circuit 
court  of  Fauquier  county  against  Charles  H. 
Gordon,  James  W.  James,  Wellington  Mil- 
Ion's  administrator,  and  John  H.  Rixey's  ad- 
miiUstrator  d.  b.  n.  c.  t.  a.,  setting  forth 
that  William  Beale  had  paid  a  certain  part 
of  the  Judgment  in  favor  of  the  common- 
wealth against  S.  F.  G.  Beale,  late  treasurer 
of  Fauquier  county,  and  his  sureties,  and 
demanding  contribution  from  Charles  H. 
Gordon,  James  W.  James,  the  estate  of  Wel- 
lington Millon,  and  of  John  H.  Rlxey,  deceas- 
ed, bis  cosureties,  and  praying  for  general 
relief.  To  this  bill,  A.  D.  Payne,  adminis- 
trator d.  b.  n.  c.  t.  a.  of  John  H.  Rlxey, 
deceased,  filed  his  demurrer  and  answer,  and 
a  special  plea  of  res  adjudlcata,  and  vouch- 
ed in  support  of  his  plea  the  record  of 
Rixey's  Adm'r  v.  Rlxey  and  others,  as  styled 
In  the  circuit  court  of  Fauquier  county,  and 
as  Gordon  v.  Rixey's  Adm'r  In  the  supreme 
court  of  appeals;  and  at  the  hearing  of  the 
cause,  April  16,  1881,  tlie  circuit  court  of 
Fauquier  county  decreed  that  the  matters 
set  forth  In  this  bill  Are  res  adjudlcata  as 
to  the  defendant  A.  D.  Payne,  administrator 
d.  b.  n.  c.  t  a.  of  John  H.  Rlxey,  deceased, 
and  dismissed  the  bill,  as  to  this  defendant, 
with  costs.  This  is  the  decree  appealed 
from  in  the  case  at  bar. 

From  the  foregoing  statement,  it  would 
seem  clear  that  William  Scale's  administra- 
tor was  a  party  to  the  suit  to  wind  up  the 
estate  of  John  H.  Rlxey,  deceased,  finally 
disposed  of  by  this  court  in  the  case  of  Gor- 
don V.  Rixey's  Adm'r,  supra,  and  by  his  pe- 
tition In  that  suit  all  questions  were  raised, 
or  might  have  been  raised,  that  are  now 


put  in  Issue  by  the  pleadings  in  the  case 
here.  When  a  Judgment  or  decree  has  been 
rendered  by  a  court  of  competent  Jurisdic- 
tion in  a  suit.  It  Is  a  bar  to  any  further 
action  between  the  same  parties  upon  the 
same  matter  of  controversy.  1  Bart.  Law 
Prac.  653,  554;  7  Rob.  Prac.  172;  Flndlay 
V.  Trigg's  Adm'r,  83  Va.  643,  8  S.  B.  142; 
Simpson  V.  Dugger  and  Bolssean  v.  Same,  88 
Va.  968,  14  S.  E.  760.  The  decree  in  the 
first  cause  is  not  only  final  as  to  the  matters 
'  actually  determined,  but  as  to  every  matter 
which  the  parties  might  have  litigated,  with- 
in the  scope  of  the  pleadings  in  the  cause, 
and  which  might  have  been  decided.  Diehl 
V.  Marchant,  87  Va.  447,  12  8.  E.  803;  With- 
ers' Adm'r  V.  Sims,  80  Va.  660,  661;  Black- 
Well  V.  Bragg,  78  Va.  629;  Flshbume  v. 
Ferguson,  85  Va.  821,  7  S.  E.  361;  Davis  v. 
Brown,  94  U.  S.  428;  Cromwell  v.  County  of 
Sac,  Id.  331;  Wells,  Res.  Adj.  S  262;  Steams 
V.  Beckham,  81  Grat  391;  Durant  v.  Essex 
Co.,  7  Wail,  107;  Malloney  v.  Horan,  49  N. 
Y.  116;  Preem.  Judgm.  M  246,  254.  In  the 
case  of  McCullough  v.  Dashlell,  86  Va.  41, 
6  &  B.  610,  the  learned  Judge  delivering  the 
opinion  of  this  court  says,  "The  doctrine  of 
res  adjudlcata  applies  to  all  matters  which 
existed  at  the  time  of  the  giving  of  the  Judg- 
ment or  rendering  the  decree,  and  which  the 
party  had  the  opportunity  of  bringing  before 
the  court."  The  question  as  to  the  right 
of  William  Beale's  administrator  to  have 
contribution  from  John  H.  Rixey's  estate, 
his  cosurety  on  Beale  the  treasurer's  bond, 
was  expressly  and  pointedly  raised  and  put 
In  Issue  in  the  first  suit  referred  to,  and 
finally  disposed  of  by  this  court;  and  this  Is 
Identically  the  same  issue  made  In  the  case 
at  bar.  Hence  the  decree  of  the  circuit 
court  of  Fauquier  county  sustaining  the  plea 
of  res  adjudlcata  was  clearly  right;  and, 
as  this  conclusion  disposes  of  the  case,  oth- 
er matters  of  defense  relied  on  by  appellees' 
counsel  will  not  be  considered.  The  decree 
of  the  circuit  court  is  affirmed. 

KEITH,  P.,  not  sitting. 


DILIARD  V.  DILLARD'S  BX'RS  et  al.» 
(Supreme  Court  of  Appeals  of  Virginia.    April 

4,  1805.) 

Harried  Wohen— Coxtbol  op  Sbparati  Estatb 

— Disposition  bt  Will — Trusteks— Discke- 

TiosARY  Powers— ConTiNUANCE. 

1.  A  married  woman,  as  to  property  settled 
to  her  use,  is  to  be  legarded  as  a  feme  sole,  and 
has  a  right  to  dispose  of  all  her  separate  per- 
sonal property,  and  the  rents  and  profits  of  ner 
spparate  reel  property,  in  the  same  manner  as  if 
she  were  unmarned,  unless  hw  power  of  aliena- 
tion is  restrained  by  the  instrumeot  creating  the 
separate  estate;  and,  when  absolute  dominion 
is  given  her  over  her  separate  property,  it  vests 
in  ner  the  absolute  estate. 

2.  A  woman  luid  no  power  to  dispose  of  her 
st-parate  real  estate  acquired  prior  to  January 

t  Reported  by  F.  S.  Eirkpatrick,  Esq.,  of  the 
Lynchburg  bar. 
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1,  1850,  unless  the  deed  or  instrument  creating 
the  same  confers  such  power;  but  by  Code  1849, 
c.  122,  S  3,  and  Code  1887,  §  2513,  she  U  given 
power  to  dispose  of  her  separate  property  by 
will. 

3.  If  a  married  woman  is  given  power  to 
dispose  of  her  property  in  fee  or  for  a  less  estate, 
she  has  absolute  ownership  thereof,  and  may  del- 
egate to  trustees  the  power  to  appoint  one  of  two 
classes  who  shall  bold  the  fee. 

4.  A  court  of  chancery  cannot  control  trns- 
tees  in  the  exercise  of  a  discretionary  power  re- 

Sosed  in  them,  nor  compel  them  to  exerdse  such 
iscretion. 

5.  Where  the  record  fails  to  show  that  com- ' 
plainant  asked  for  further  time  to  prepare  bis 
case,  there  can  be  no  error  charged  to  a  failure 
to  grant  further  time. 

Appeal  from  circuit  court,  Nelson  county; 
D.  A.  Grimsby,  Judge. 

Action  by  J.  T.  Dillard  against  the  execu- 
tors of  N.  B.  Dlllard  and  others.  Decree 
for  defendants,  and  complainant  appeals. 
Affirmed. 

F.  P.  Fitspatrick,  for  appellant  Caskle 
&  Coleman  and  J.  Thompson  Brown,  for  ap- 
pellees. 

BUCHANAN,  3.  This  is  an  appeal  from  a 
decree  of  the  circuit  court  of  Nelson  county 
rendered  in  the  cause  of- J.  T.  Dlllard  against 
the  executors  of  N.  B.  Dlllard  and  others,  in 
which  the  complainant  in  that  court  is  the 
appellant  here. 

The  object  of  the  suit,  the  proceedings 
had,  and  the  reasons  of  the  court  for  render- 
ing the  decree  complained  of  are  so  clearly 
stated  In  the  written  opinion  of  the  circuit 
Judge  filed  in  the  cause,  and  printed  in  the 
record,  that  we  will  adopt  that  opinion,  so 
far  as  it  discusses  the  questions  raised  by 
this  appeal,  as  our  opinion.     It  is  as  follows: 

"The  primary  object  of  the  bill  of  the 
pialntUT  is  to  obtain  from  the  court  a  con- 
struction of  the  will  of  Narclssa  E.  Dlllard, 
and  to  have  the  alleged  devise  to  John  Dll- 
lard stripped  of  all  restrictions  thrown 
around  It  by  the  testatrix,  and  of  the  discre- 
tionary power  in  regard  to  the  subject-mat- 
ter vested  In  the  trustee  by  the  will;  and, 
secondly.  In  the  event  that  the  construction 
placed  upon  the  will  by  the  court  should  be 
adverse  to  the  pretraslons  of  the  complain- 
ant, then  the  plaintiff  asks  for  an  account 
of  personal  property,  and  of  the  rents  and 
profits  of  the  real  estate  which  passed  to 
trustees  for  Mrs.  Dlllard  for  life,  and,  after 
death,  to  her  children  under  the  deed  of 
1830,  and  also  an  account  of  the  profits  of 
John  Turner's  estate,  from  his  death,  In  1872, 
to  the  death  of  bis  mother,  in  1877,  both 
of  which,  it  is  alleged,  were  appropriated  by 
Mrs.  Dlllard  or  her  acting  trustee,  her  hus- 
band, and  were  used  to  augment  the  estate 
disposed  of  by  will,  and  as  to  plaintiff's 
share  of  which  he  claims  and  asks  to  be  re- 
garded as  a  creditor  of  her  estate;  and  the 
bill  also  embraces  a  third  object,  to  wit, 
the  specific  execution  of  an  alleged  under- 
standing and  agreement  between  his  father 
and  mother  and  himself,  to  be  remunerated 


for  his  interest  in  the  Amherst  estate,  con- 
veyed in  1860.  •  *  •  So  far  as  the  es- 
tate of  John  Turner  la  concerned,  the  court 
holds  that,  under  the  will  of  his  father, 
Narclssa  E.  Dlllard  had  a  mere  naked  power 
of  appointment,  not  coupled  with  any  Inter- 
est; and  that  upon  the  death  of  John  Tur- 
ner, In  1872,  the  estate  passed  to  the  children 
of  N.  E.  D.  as  tenants  in  common,  and  that 
they  were  entitled  to  the  rents.  Issues,  and 
profits  thereof,  until  their  Interest  la  the  es- 
tate was  divested  by  the  exercise  of  the 
power  of  appointment;  and  if,  as  alleged  In 
the  bUl,  N.  B.  D.  In  her  lifetime,  from  the 
death  of  John  to  her  own  death,  appropriat- 
ed the  rents  to  her  own  use,  she  would  be  re- 
sponsible therefor;  but,  as  her  executors 
rely  on  and  have  pleaded  the  statute  of 
limitations  to  this  demand.  It  is  a  complete 
and  effectual  def«ise  to  any  recovery  there- 
in. 

"The  plaintiff  alleges  an  understanding  and 
agreement  with  his  mother  and  father  (her 
acting  trustee),  in  consideration' of  his  uniting 
in  the  deed  of  the  Amherst  property  to  his 
brother  Terlsha,  to  compensate  him  therefor 
by  a  suitable  provision.  This  is,  however, 
denied  by  the  answer  of  the  defendants,  and 
there  is  no  proof  in  the  cause  of  such  an 
agreement;  in  fact,  what  the  agreement  oi 
understanding,  if  any,  is,  is  not  set  out  with 
any  degree  of  certainty  or  deflniteness.  But, 
even  if  it  were  so,  the  court  is  further  of  opin- 
ion that  the  statute  of  a  parol  agreement,  as 
well  as  the  laches  and  delay  of  the  plalntlfl 
In  asserting  his  rights,  and  the  vagueness  and 
uncertainty  of  the  understanding,  Is  a  com- 
plete bar  to  any  recovery  on  this  question. 

"This  brings  us,  then,  to  the  main  questioc 
in  the  case,  viz.  the  true  construction  of  tht 
wills  of  Terisha  Turner  and  of  Narclssa  E 
Dlllard.  The  first  question  Is,  what  estate  or 
Interest  did  Mrs.  Dlllard  take  under  the  will 
of  her  father,— whether  a  life  estate,  with  a 
power  of  appointment,  or  a  fee-simple  or  ab- 
solute estate,  with  an  tmllmlted  power  to  de- 
vise? for,  whether  the  estate  be  one  for  life  or 
In  fee,  the  disability  of  coverture  attaches,  un- 
less that  disability  Is  relieved  by  the  deed  or 
will  creating  the  estate.  I  think  the  rule 
ha  Virginia  is  that  a  married  woman,  as  to 
property  settled  to  her  use,  is  to  be  regarded 
as  a  feme  sole,  and  has  a  right  to  dispose  of 
all  her  separate  personal  property,  and  the 
rents  and  profits  of  her  separate  real  estate. 
In  the  same  manner  as  if  she  were  a  feme 
sole,  unless  her  power  of  alienation  Is  re- 
strained by  the  Instrument  creating  the  sepa- 
rate estate  (Burnett  v.  Hawpe,  25  Grat  481); 
and,  when  absolute  dominion  Is  given  the 
feme  over  the  separate  property,  that  being 
the  highest  evidence  of  absolute  property.  It 
necessarily  vests  in  her  the  absolute  estate 
(Jnstis  V.  English,  30  Grat  571).  But  as  to 
her  separate  real  estate,  she  has  no  power  to 
dispose  of  the  same,  ualess  the  deed  or  in- 
strument creating  the  same  confers  such  pow- 
er on  her.     West  v.  West  3  Band.  (Va.)  373, 
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where  the  wlU  took  effect  prior  to  July  1, 
1850.  Code  1849,  a  122,  |  3;  Code  1887,  S 
2513. 

"By  the  ninth  clause  of  the  will  of  Turner, 
the  property,  real  and  personal  {omitting  un- 
necessary verbiage),  la  devised  to  trustees  for 
the  separate  use  and  benefit  of  his  daughter, 
N.  E.  This,  of  Itself,  would  give  her  the 
right  to  charge  and  the  right  to  bequeath  the 
personal  estate,  and  the  rents,  issues,  and 
profits  of  the  real  estate,  there  being  no  words 
of  restriction  upon  such  power,  but  not  to  de- 
vise the  real  estate.  But  the  testator  goes 
further  than  this,  and  expressly  authorizes  bis 
daughter,  at  any  time,  by  deed  or  will,  attest- 
ed in  the  manner  indicated,  to  appoint  the 
persons  or  person  to  take  the  property  in  fee 
or  for  any  less  estate,  as  if  she  were  a  feme 
sole,  and  in  the  limitation  over  it  is  only  of 
that  which  Is  unused  or  unappropriated  by 
her.  So  that  th«:e  are  not  only  the  Inci- 
dents to  an  ordinary  separate  estate  without 
restriction,  but  an  absolute  power,  at  any 
time,  to  dispose  of  any  portion  by  deed  or 
will,  as  if  she  were  a  feme  sole,  and  a  limita- 
tion over  only  of  that  which  was  unused.  So 
that  I  think  there  was  such  absolute  domin- 
ion over  said  property  given  the  feme  as  is 
only  consistent  with  an  estate  in.  fee  or  in  ab- 
solute property. 

"But  considering  that  she  took  an  estate  In 
fee,  as  the  Incapacity  of  coverture  existed,  the 
question  still  arises  whether  or  not  she  can 
execute  the  power,  except  in  the  manner  Indi- 
cated In  the  instrument,  and  only  to  the  ex- 
tent of  the  power.  In  other  words,  having 
been  given  the  power  to  dispose  of  the  proper- 
ty in  fee  or  for  a  less  estate,  can  she,  In  the 
execution  of  that  power,  delegate  to  trustees 
the  power  to  Indicate  one  of  two  classes  who 
Bboold  bold  the  fee?  Ordinarily  this  cannot 
be  done,  on  the  principle  of  delegatus  non  del- 
egare.    2  Lomax,  Dig.  p.  172. 

"But  it  has  also  been  held  that  when  the 
power  Is  equivalent  to  absolute  ownership, 
and  does  not  Involve  any  personal  confidence, 
it  may  be  executed  by  an  attorney  in  the 
same  manner  as  a  conveyance  In  fee  simple. 
In  like  manner,  wben  an  estate  Is  limited  to 
such  usee  as  A.  may  appoint,  the  power  is 
equivalent  to  an  estate  In  fee  simple,  and 
he  may  limit  It  to  such  uses  as  B.  may 
appoint  It  is  merely  a  species  of  owner- 
ship, and  no  delegation  of  personal  confi- 
dence. Id.  173.  Hence  I  conclude  that  such 
power,  use,  dominion,  and  control  Is  given 
by  the  will  of  Turner  over  the  estate  devised 
to  the  devisee,  as  Is  equivalent  to  a  fee  sim- 
ple, and  she  may  delegrate  to  another  the 
power  of  disposing  of  It,  as  though  she  were 
«ai  Juris  and  owner  of  the  fee. 

"I  also  conclude  that  it  is  not  within  the 
power  of  a  court  of  chancery  to  control  the 
trustees  In  the  exercise  of  a  discretionary 
power  reposed  In  them  by  the  testator,  nor 
to  compel  them  to  exercise  such  discretion. 
It  is  perhaps  true  that,  if  such  discretion 
were  exercised  from  fraudulent  or  Improp- 


er motives,  a  court  of  equity  might  interfere, 
but  in  such  cases  It  must  be  so  alleged  In 
the  bill  and  sustained  by  the  proofs.  It  la 
not  so  alleged  In  the  case  at  bar.  A  state 
of  facts  Is  set  out,  from  which  It  la  feared 
that  the  discretion'  may  be  exercised  to  the 
prejudice  of  the  rights  of  the  complainant; 
but  the  defendants,  in  their  answer.  Insist 
that  they  are  not  responsible  for  the  exist- 
ing state  of  feeling  between  the  parties,  and 
repudiate  the  Idea  that  It  will  affect  their 
action. 

"I  cannot  see  In  the  present  condition  of 
affairs  that  the  plaintiff  is  entitled  to  the  re- 
lief asked  for,  and  the  bill  will  have  to  be 
dismissed.  An  Interesting  question  may 
arise  hereafter,  resultinj;  from  the  death  of 
oiie  of  the  trustees,  and  that  is  whether  or 
not  the  surviving  trustee  can  exercise  the  dis- 
cretion vested  In  them  by  the  will,  and,  If  not, 
what  becomes  of  the  devise.  But,  under  the 
present  state  of  pleadings.  It  would  not  be 
proper  to  pass  upon  any  such  question  until 
it  arises." 

That  opinion  disposes  of  all  the  questions 
arising  in  the  appeal,  except  the  assignment 
of  error  that,  when  the  court  determined  that 
the  complainant  took  nothing  under  the  will 
of  Mrs.  Narclssa  E.  DlUard,  it  ought  to  have 
given  him  time  to  have  shown  what  he  was 
entitled  to  out  of  the  profits  of  the  Johi* 
Turner  estate,  etc.,  under  the  will  of  Terlsha 
Turner,  as  he  only  made  a  claim  to  an  inter- 
est in  the  profits  of  that  estate  In  the  event 
the  court  held  that  he  took  nothing  under  his 
mother's  will. 

A  reasonable  time  within  wlilch  to  pre- 
pare his  case  upon  this  point  ought  to  have 
been  given  him  if  It  had  been  asked  for  at 
the  proper  time.  But  the  decree  recites  that 
"this  cause,  wlilch  has  been  regularly  ma- 
tured and  set  for  hearing  at  the  rules  upon 
the  bill  of  the  complainant  taken  for  confess- 
ed, upon  proper  process  duly  executed  as  to 
all  the  defendants,  came  on  this  day  to  be 
beard  upon  the  bill  and  exhibits  therewith, 
the  demurrer  and  answer  of  William  S.  Dil- 
lard,  Stephen  T.  Dillard,  and  John  C.  Mon- 
day, trustees,  under  the  will  of  N.  B.  Dil- 
lard, and  upon  the  demurrer  and  answer  of 
William  S.  Dillard  in  his  own  right  and  as 
executor  of  N.  E.  Dillard,  which  said  demur- 
rers and  answers  were  heretofore  filed  by 
leave  of  the  court,  and  was  argued  by  coun- 
sel." From  this  it  is  clear  that  the  cause 
was  submitted,  not  upon  one  branch,  but 
upon  the  whole  case,  and  there  is  nothing  in 
the  record  to  show  that  the  complainant 
then,  or  at  any  other  time,  asked,  or  even 
intimated,  that  he  desired  further  time  to 
prepare  his  case.  The  manner  in  which  the 
cause  was  submitted,  and  his  failure  to  ask 
for  further  time  to  prepare  his  case  for  trial, 
show  that  this  assignment  of  error  ought 
also  to  be  overruled. 

I  am  of  opinion,  therefore,  that  there  Is  no 
error  in  the  decree  complained  of,  and  tint 
It  should  be  affirmed. 
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MARSHALL  t.  PALMBR.i 

(Supreme  Ooart  of  Appeals  of  Virginia.     April 

18,  1885.) 

BJBCTMBNT— COTdANT  AS  PLAIHTirF— AMOUST  OW 

Recotbbt— Evidence. 

1.  One  cannot  recover  as  atAe  plaintiff  in 
ejectment  the  interests  of  both  himself  and  his 
cotenants. 

2.  Where  plaintiflF  shows  that  he  is  only  a 
ootenant,  he  most  show  the  extent  of  the  in- 
terest claimed  by  him  so  that  the  verdict  or  the 
judgment  will  dearly  show  the  amount  of  his 
interest. 

Error  to  circuit  court,  Northumbo-land 
county. 

Action  by  Henry  M.  Marshall  against  one 
Palmer.  Judgment  for  defendant,  and  plain- 
tiff brings  error.     Affirmed. 

Robert  M.  Mayo,  for  plaintiff  In  error. 

RIELY,  J.  This  is  a  salt  in  ejectment, 
brought  by  Henry  M.  Marsball  as  one  of  the 
beirs  of  James  Marshall,  deceased.  At  tbe 
trial,  by  agreement  of  the  parties,  a  Jury  was 
waived,  and  all  matters  of  law  and  fact  sub- 
mitted to  the  court,  which  rendered  Judg- 
ment for  tbe  defendant  Tbe  plaintiff  brought 
suit  for  tbe  premises  in  controversy,  both  for 
himself  and  all  the  other  beirs  of  James  Mar- 
sball, through  whom  be  claims,  and  sought  to 
recover  the  entirety  for  himself  and  them. 
This,  I  apprehend,  cannot  be  done.  One  may 
sue  in  ejectment,  and  recover  less  than  he 
claims  In  bis  declaration  (Clay  v.  White,  1 
Munf.  1Q2;  OalUs  v.  Kemp,  ll'Orat  78;  and 
2  Tuck.  C!omm.  174),  but  he  cannot  recover 
more  than  he  proves  that  he  has  title  to  In 
himself.  He  cannot,  in  his  own  name,  as 
sole  plaintiff,  recover  the  respective  interests 
of  his  cotenants.  Their  several  interests, 
though  undivided,  are  distinct  and  differrat. 
He  cannot,  in  his  own  name,  represent  ae 
bind  his  cotenants.  Each  must  sue  for  him- 
self, and  In  his  own  name.  The  plaintiff  can 
only  recover  such  interest  in  the  premises  as 
he  may  prove  that  he  himself  is  entitled  to. 
H^yer  v.  King,  6  Exch.  791;  Saul  v.  Daw- 
son, 3  Wlls.  49;  Gray  v.  Givens,  26  Mo.  291, 
303;  and  Dewey  ▼.  Brown,  2  Pick.  387.  And 
while  one  may  bring  suit  for  the  whole  of 
tbe  premises,  and  his  action  will  not  be  de- 
feated, if  he  should  fail  to  prove  that  he  was 
entitled  to  the  entirety,  but  showed  that  be 
was  entitled  to  some  less  Interest,  yet  it  is 
Incumbent  upon  him  not  only  to  establish  the 
legal  title  in  himself  to  such  less  interest, 
but  he  must  also  establish  tbe  extent  of  such 
interest  If  it  appears  that  there  are  other 
persons  interested  with  him  as  cotenants,  he 
must  prove  what  is  the  share  or  proportion 
of  tbe  land  that  belongs  to  him.  His  undi- 
vided interest  must  be  made  certain  and  defi- 
nite. It  must  be  clearly  designated.  Code 
Va.  t  2747.  If  he  falls  to  do  this,  so  that  it 
cannot  be  specified  by  the  verdict  of  the  Jury 
or  the  Judgment  of  the  court,  he  cannot  re- 

*  Reported  by  F.  S.  Kh-kpatrick,  Esq.,  of  the 
Lynchbnrg  bar. 


cover,  and  Judgment  must  be  rendered  foi 
the  defendant  Craig  v.  McBride,  9  Dana, 
427;  Craig  v.  Taylor,  6  B.  Mon.  457;  Callis 
T.  Kemp,  11  Grat  78;  and  Dawson  ▼.  Mills, 
32  Pa.  St  302.  Tbe  record  discloses  that  tbe 
plaintiff  in  error  sued  as  only  one  of  tbe  heirs 
of  James  Marshall.  He  does  not  pretend  that 
he  is  the  only  heir,  but  In  the  declaration  al- 
leges that  there  are  other  heirs  of  said  de- 
cedent And  the  evidence  offered  on  tbe  trial 
is  to  the  same  effect  He  does  not  allege  in 
his  dec'aratlon  tbe  names  or  tbe  number  of  the 
heirs.  Nor  does  he  state  the  extent  of  bis 
undivided  share  or  Interest  In  tbe  land,  nor 
the  proportion  to  which  be  Is  entitled.  Nei- 
ther does  tbe  evidence  supply  this  fatal  de- 
fect It  only  shows  that  he  is  one  of  the 
said  heirs.  They  may  be  few,  or  they  may 
be  many.  Tbe  extent  of  tbe  Interest  which 
the  plaintiff  claims  for  himself  is  left  wholly 
in  doubt  There  is  nothing  in  the  entire  rec- 
ord by  which  his  interest  may  be  designated 
or  rendered  certain;  nothing  on  which  a 
Judgment  in  Ills  favor  could  be  founded,  even 
if  we  were  to  come  to  the  conclusion  that  the 
heirs  of  James  Marshall  were  entitled  to  re- 
cover the  premises  sued  for,  as  to  which  we 
do  not  wish  to  be  considered  as  expressing  or 
intimating  any  opinion  whatever.  No  other 
Judgment  could  have  been  rendered  by  tlie 
circuit  court  of  Northumberland  county  than 
for  tbe  defendant  and  for  the  foregoing  rea- 
sons the  same  is  affirmed. 


WEBB  et  aL  v.  HICKS  et  aL 
(Supreme  Court  of  North  Carolina.    April  2, 
1895.) 
Assumpsit— PLBADiiro — Cause  or  Aonoir. 
A  petition  alleging  tiiat  the  assignee  of  an 
insolvent  debtor,  whue  carrying  on  the  basineaa 
of  the  assignor  under  an  agreement  witli   the 
defendants  and  other  creditors  of  such  assignor, 
and  for  their  benefit,  became  indebted  to  plain- 
tiffs, and  that  ail  matters  between  such  «aai|niee 
and  cteditors  relative  to  the  assigned  estate  bad 
been  submitted  to  arbitration  under  an  agree- 
ment not  alleged  to  have  been  signed  by  plaio- 
tiffs,  and  fbe  resulting  award  found  the  aasifni- 
ed  estate  indebted  to  plaintiffs  in  the  anm  ued 
for,  does  not  state  a  cause  of  action  acainst  de- 
fendants. 

Appeal  from  superior  court,  Comberiuid 
county;  Brown,  Judge. 

Action  by  C.  A.  Webb  and  O.  B.  Webb, 
partners  as  A.  L.  Webb  &  Sons,  U.  ICcD. 
Williams,  and  G.  W.  Buhman,  asatgnee  of 
M.  McD.  Williams,  against  R.  W.  Hicks  and 
others.  From  a  Judgment  for  defendants, 
plaintiffs  appeal.    Affirmed. 

Plaintiffs  filed  the  following  complaint: 
"(1)  That  Chas.  A.  Webb  and  Oscar  E. 
Webb,  above-named  plaintiffs,  at  tbe  times 
hereinafter  named,  were  partners  doing  bosi- 
ness  at  Baltimore,  Maryland,  as  A.  L.  Webb 
&  Sons.  (2)  That  the  plabitiff  M.  McD. 
Williams,  at  said  times,  during  the  year  1891, 
was,  at  the  instance  of  and  as  agent  for  the 
defendants  J.  Y.  Gossler  and  E.  W.  Hlcka, 
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and  by  their  consent,  doing  baslness  at 
Sprout  Springs,  N.  C,  and  as  such  became 
Indebted  to  tbe  eaid  A.  L.  Webb  &  Sons 
In  the  snm  of  eight  hnndied  and  ninety- 
fire  dollaia  and  thlrty-slx  cents  ($805.80), 
with  interest  from  April  19,  1892,  which  Is 
the  amount  of  Kald  Indebtedness.  (3)  That 
«u  or  abont  Ja^nary  2,  1892,  the  said  3.  Y. 
Gossler  and  R.  W.  Hicka  agreed  with  said 
M.  McD.  Williams  to  submit  to  arbitration, 
in  ordei^  to  ascertain  the  amounts  due,  and  to 
settle  all  matters  of  difference  between  the 
said  M.  McD.  Williams,  J.  T.  Gossler,  R.  W. 
Hicks,  and  the  creditors  of  W.  J.  McDiarmld 
&  Bro.  and  the  said  Williams.  (4)  That  on 
said  January  2,  1892,  as  plaintiffs  are  in- 
formed and  belleTe,  the  said  J.  T.  Oossler 
and  R.  W.  Hicks  contemplated  and  were  in- 
tending to  form  a  corporation  for  the  pur- 
pose of  working  the  properties  which  had 
been  In  the  possession  and  use  of  M.  McD. 
Williams  whilst  so  doing  business  for  them, 
and  as  their  agent,  as  above  alleged;  and, 
as  part  of  the  agreement  to  arbitrate,  It 
was  stipulated  that  the  corporation  to  be 
formed  should  immediately,  upon  the  com- 
ing in  of  the  award,  become  bound  therefor, 
together  with  said  Gossler  &  Hicks.  (5) 
That  Jn  accordance  with  the  intention  of 
told  Gossler  &  Hicks,  as  above  set  forth, 
they  procured  to  be  formed  a  corporation  nn- 
der  the  name  of  the  Consolidated  Lumber 
Company,— the  above-named  defendant.  (6) 
That,  in  accOTdance  with  said  agreement 
to  arbitrate,  Jas.  C.  MacRae  and  N.  A.  Sin- 
clair were  duly  named  as  arbitrators,  and 
C.  W.  Broadfoot  aa  umpire.  (7)  That  said 
M.  McD.  Williams,  on  or  abont  the  6th  day 
of  January,  1892,  failed  in  business,  and 
made  an  assignment  of  his  property  to  G. 
W.  Buhman,  above-named  plaintiff,  for  the 
benefit  of  his  eredltors,  and  his  estate  is  In- 
solvent (8)  That  afterwards,  said  arbitra- 
tors and  umpire,  after  hearing  and  due  con- 
slderatioc  of  the  matters  of  dlfTerence  sub- 
mitted to  them,  adjudged  that  the  indebted- 
ness to  the  plaintiffs  A.  L.  Webb  ft  Sons 
was  eight  hundred  and  ninety  and  <«/ioo 
dollars,  which  award  was  duly  made  on 
Jnly  1st,  1892.  Wherefore  the  plaintiffs  de- 
mnnd  Jadgmeat  (1)  against  the  defendants 
John  Y.  Gossler  and  R,  W.  Hicks  for  eight 
hundred  and  ntaety-flve  and  »«/ioo  dollars, 
with  interest  on  same  from  April  19,  1892, 
and  against  the  defendant  the  Consolidated 
Lumbtf  Company  for  eight  hundred  and 
ninety  aad  «»/ioo  dollars,  and  Interest  on 
same  from  July  1st,  1892;  (2)  against  all  the 
defendants  (or  the  costs  and  disbursements 
expended  In  this  action,  and  for  all  other 
and  further  vriief  to  which  plaintiffs  may 
be  Justly  entitled." 

The  agreement  of  1891,  referred  to  In 
paragraph  2  of  the  complaint,  was,  In  effect, 
an  .igraement  between  the  creditors  of  W. 
J.  McDtermtd  ft  Bro.  that  M.  McD.  Wil- 
liams, as  assignee,  should  continue  the  busi- 
ness of  McDiarmld  ft  Bro.  for  one  year 
T.21s.E.no.lO — 43 


from  January,  1891,  at  the  end  of  which 
time  he  shonld  "render  an  accodnt  of  the 
said  business  to  the  said  creditors,  when  it 
may  be  determined  by  a  majority  In  value  of 
the  creditors  then  unsatisfied  whether,  and 
for  how  long,  it  shall  be  further  continued, 
or  whether  the  said  business  shall  then  be 
wound  up  by  a  sale  of  the  said  property." 
It  was  further  provided  that  the  assignee 
should  receive,  as  his  entire  compensation, 
5  per  cent,  on  all  receipts  from  sales,  in 
lieu  of  the  5  per  cent  on  receipts  and  dis- 
bursements provided  for  In  the  assignment. 
The  agreement  referred  to  in  paragraph 
S  of  tbe  complaint  wais  not  signed  by  plain- 
tiffs, nor  were  they  in  any  way  made  par- 
tltti  thereto;  and  the  award  mentioned  in 
paragraph  8  fovnd  that  the  "estate  held  by 
M.  McD.  Williams,  assignee,"  was  Indebt- 
ed to  plalntifls  in  the  sum  of  $800.46,  but 
did  not  adjudge  this  to  be  -an  Indebtedness 
of  d^endants. 

Tbe  court  held  "(1)  that  A.  L.  Webb  ft  Son 
were  not  parties  to  the  agreement  to  arbi- 
trate, and  the  award  ttiereon,  and  not  bowid 
by  it,  and  cannot  maintain  an  action  upon 
it;  (2)  that  the  agreement  of  January,  18S1, 
does  not  render  the  defendants  Gosstor  ft 
Hicks  Uable  to  A.  L.  Webb  ft  Son  for  the 
debt  sued  on;  (3)  that  the  defendant  the 
Consolidated  Lumber  Company  Is  not  liable 
to  plaintiffs."  And  Judgment  was  rendered 
accordingly. 

N.  A.  Slndalr  and  Shepherd  ft  Busbee,  for 
appellants.  MacRae  &  Day  and  H.  McD. 
Robinstm,  for  appellees. 

PURCHES,  J.  The  first  thing  called  to  our 
attention  in  considering  this  case  Is  the  al- 
legations of  plaintiffs'  complaint,  and  It  was 
admitted  by  the  learned  counsd  who  ar- 
gued the  case  In  this  court  not  to  be  a  very 
dear  statement  of  plaintiffs'  cause  of  action. 
But  they  contended  that  It  was  a  defective 
statement  of  a  cause  of  action,  and  not  a 
statnnent  of  a  defective  cause  of  action;  that 
a  cause  of  action  is  stated  with  sufficient 
clearness  and  certainty  not  to  mislead  de- 
fendants, but  to  give  them  notice  of  plain- 
tiffs' claim,  when  and  how  it  was  created, 
and  how  they  became  liable;  that,  this  being 
so,  the  court  ought  to  sustain  the  complaint; 
and  clt9  Stokes  v.  Tayloi-,  104  N.  C.  394,  10 
a  E.  566;  Fulps  v.  Mode,  108  N.  C.  601,  13 
S.  B.  92.  These  cases  went  to  the  very 
verge,  but  we  think  they  were  allowable  un- 
der the  liberal  spirit  of  the  Code,  and  we  do 
not  propose  to  disturb  them.  Bat  we  do  not 
think  tliey  sustain  the  complaint  In  this  case. 
They  properly  named  all  the  parties,  and 
they  stated  fully  the  facts  constituting  a 
cause  of  action.  Though  they  declared  on  a 
special  contract,  they  stated  facts  that  enti- 
tled them  to  recover  on  the  general  or  Im- 
plied contract,  for  services  performed.  The 
form  of  actlona  having  been  abolished  by 
the  Code,  the  court  did  not  stop  to  consider 
Whether,  under  the  <rtd  practice,  they  shonld 
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have  been  actions  at  debt 'or  actions  of  as- 
sumpsit, but  took  up  the  facts,  and  found 
that  a  cause  of  action  was  stated  entitling 
the  plaintiff  to  recover,  and  sustained  the  rul- 
ing of  the  court  below  In  so  holding.  These 
were  cases  where  a  cause  of  action  was  stat- 
ed, and  Is  called  a  defective  statement  of  a 
cause  of  action,  In  which  the  courts  wUl  lend 
their  aid  in  putting  a  proper  construction  on 
the  facts  stated.  But,  in  our  opinion,  the 
complaint  in  this  case  falls  to  state  a  cause 
of  action,  and  In  this  lies  the  distinction  be- 
tween this  case  and  the  cases  of  Stokes  v. 
Taylor  and  Fulps  v.  Mock,  supra.  This  case 
does  not  state  facts  constituting  a  cause  of 
action. 

Chief  Justice  Shepherd,  in  the  case  of  "Lab- 
alter  v.  Roper,  114  N.  a  17,  18  S.  E.  946,  in  a 
well-considered  opinion,  says,  quoting  from 
the  opinion  of  Chief  Justice  Kent  in  Bayard 
▼.  Malcolm,  1  Johns.  453:  "  'I  entertain  a  de- 
cided opinion  that  the  established  principles 
of  pleading,  which  compose  what  is  called  Its 
science,  are  rational,  concise,  luminous,  and 
admirably  adapted  to  the  investigation  of 
truth,  and  ought  consequently  to  I>e  very 
carefully  touched  by  the  band  of  innovation.' 
It  was  but  in  keeping  with  the  spirit  of  these 
views  that  our  present  system  of  civil  pro- 
cedure was  framed  and  enacted,  and  we  find 
this  court,  very  shortly  after  its  adoption,  re- 
pudiating the  idea  tliat  loose  and  uncertain 
pleadings  would  be  tolerated.  In  Crump  v. 
MIms,  64  N.  0.  767,  the  court  said:  'We  take 
occasion  here  to  suggest  to  pleaders  that  the 
rules  of  common  law  as  to  the  pleading, 
which  are  only  the  rules  of  logic,  have  not 
been  abolished  by  the  Code,' " — quoting,  to 
sustain  this  position,  Parsley  v.  Nicholson,  65 
N.  C.  210;-  Oats  V.  Gray,  66  N.  C.  442;  Vass 
V.  Association,  91  N.  C.  55.  •*  'It  was  a  false 
notion,  entertained  by  some  of  the  legal  pro- 
fession, that  the  Code  of  Civil  Procedure  is 
without  order  or  certainty,  and  that  any 
pleading,  however  loose  and  Irregular,  may 
be  upheld.  On  the  contrary,  while  It  Is  not 
perfect.  It  has  both  logical  order,  precision, 
and  certainty,  when  It  is  properly  observed. 
Bad  practice,  too  often  tolerated  and  encour- 
aged by  the  courts,  brings  about  confusion 
and  unjust  complaints  against  It'  *  *  * 
It  is  stfli  essential  to  state  the  facts.  •  •  • 
Code,  IS  233-243,  which  provide  that  tberi 
must  be  a  'plain,  concise  statement  of  the 
facts,  constituting  a  cause  of  action.'  Roun- 
tree  v.  Brinson,  98  N.  C.  107,  3  S.  E.  747.  A 
complaint  which  merely  states  a  conclusion 
of  law— that  is,  that  the  defendant  Is  indebt- 
ed to  tiie  plaintifC,  and  that  the  debt  has  not 
I>een  paid— is  demurrable  both  at  common 
law  and  under  the  Code."  We  have  quoted 
thus  extensively  from  the  case  of  Lossiter  t. 
Roper,  114  N.  C  17,  18  S.  E.  940,  for  the  rea- 
son that  it  ia  the  latest  exposition  we  have 
from  this  court  on  the  question  of  defective 
pieadlDf^s,  and  because  It  appears  to  have 
been  fully  considered  by  the  court,  and  ably 
and  exhaustively  treated  In  the  opinion,  and 


because  we  think  it  controls,  and.  Indeed,  dis- 
poses of,  the  case  under  consideration.  It  is 
not  for  us  to  say  what  rights  the  plaintiffs 
might  have  under  a  proper  conception  of 
their  case  and  under  proper  pleadings,  treat- 
ing the  creditors  of  McDermled  Bros.,  who 
signed  Exhibit  A,  as  a  partnership.  It  Is 
only  for  us  to  say  that  there  Is  no  error  in 
the  judgment  of  the  court  below.     No  aror. 


STATE  V.  GUNTEB. 

(Supreme  Court  of  North  Carolina.     April  30. 

1895.) 

Assault  frow  Amcsa. 
In  a  trial  for  assault  from  ambush,  com- 
plainant testified  that,  after  he  had  been  ordereJ 
from  the  premise-s  in  dispute,  he  saw  defeuilaot 
come  out,  and  pomt  to  a '  place  near  1)7,  from 
which  be  inferred  that  it  was  defendant  s  inten- 
tion to  go  there  and  shoot  him.  ComplainiiDi 
ran  home,  returned  with  a  gun,  and  searched  for 
defendant,  but,  before  he  discovered  his  hiding 
place,  was  himself  shot,  recognizing  defendant 
as  his  assailant  by  the  fladi  of  the  gun.  H'1'1 
not  an  assault  made  in  a-  "secret  manner." 
Clark,  J.,  dissenting. 

Appeal  from  superior  court,  Graham  connty; 
Stanford,  Judge. 

J.  S.  Qunto'  was  convicted  of  assault,  and 
appeals.    Revo^sed. 

J.  F.  Raj,  for  appellant  Tbe  Attorney 
General,  for  tbe  Stat& 

AVERT,  J.  An  "assault  cannot  be  said  to 
have  bea>  made  in  a  secret  mann»  except 
where  the  person  assaulted  is  unconscioos  of 
the  presence  as  well  as  of  the  purpose  of  his 
adversary."  State  v.  Patton,  115  N.  C.  755, 
20  S.  E.  638.  According  to  the  testimony  of 
the  prosecuting  witness  himself,  he  saw  the 
defendant  come  out  of  the  house  after  or- 
dering himself  and  his  party  to  leave  his 
premises,  and  he  (prosecutor)  Inferred  from 
defendant's  pointing  to  a  place  near  wtaere 
he  stood  that  it  was  the  defoidant's  purpose 
to  go  to  that  place  and  shoot  him.  Acting  up- 
on this  biference,  the  prosecutor  ran  to  bis 
own  house,  a  distance  of  a  few  hundred 
yards,  and  returned  armed  with  a  gon  and  a 
pistol,  and  began  to  search  tor  the  defend- 
ant about  the  place  where  the  latter  had  in- 
dicated to  his  wife,  by  pointing,  that  it  W3.< 
bis  intention  to  ga  The  defendant,  "from  am- 
bush," as  the  prosecutor  testifies,  shot  at  him. 
before  his  hiding  place  was  discovered.  At 
the  flash  of  the  gun,  however,  the  assnllant 
was  seen  and  recognized  by  the  prosecutor. 
It  seems,  therefore,  that  though  not  previous- 
ly discovered,  the  defendant  was  not  con- 
cealed, but  was  within  the  range  of  the  prose- 
cutor's vision,  if  properly  directed,  all  the 
while. 

It  was  never  intended  by  the  legislature 
that  one  who  had  run  several  hundred  yards 
to  arm  himself  with  gun  and  pistol,  and  had 
returned  for  a  Imttle  royal  with  an  adversary, 
whom  he  knew  to  be  armed  and  ready  and 
anxious  for  the  conflict,  ahoold  be  allowed. 
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becailse  the  adversary  had  meanttme  taken 
the  prudent  precaution  to  step  behind  a  bush 
in  order  to  get  the  first  fire,  to  Invoke  the  aid 
of  the  criminal  law  to  have  him  convicted 
of  a  felony  for  exhibiting  such  superior  strat- 
egy. The  statute  was  enacted  to  protect  the 
Innocent  and  unwary,  not  armed  belligerents 
who,  in  the  search  for  an  enemy,  draw  his  fire 
from  behind  a  masked  battery.  From  the 
prosecutor's  own  testimony,  he  was  fully 
aware  of  the  def^idant's  design,  and,  instead 
of  keying  out  of  his  way,  sought  him  where 
he  expected  to  find  blm.  The  state  cannot 
now,  because  the  latter  changed  his  position 
In  the  f&ce  of  apparent  danga,  and  shot  be- 
fore he  bad  been  thrown  on  the  defensive, 
insist  that  the  assault  was  a  secret  one,  or 
that  the  Injured  party  was  surprised.  He 
had  been  taken  at  no  disadvantage,  because 
he  knew  of  the  Intent  to  shoot  ou  the  part 
of  defendant,  and  was  thoroughly  prepared  to 
meet  It  State  t.  Jennings,  104  N.  C.  776,  10 
S.  B.  249.  He  knew  the  neighborhood  of  his 
proposed  rendezvous,  and  was  beating  the 
bushes  for  him,  as  his  own  game,  when  he 
was  anticipated  In  his  design. 

It  was  never  intended  by  the  legislature  that 
one  who  is  armed  and  on  the  alert,  seeking  an 
opportunity  to  shoot  another,  should  be  held 
the  victim  of  a  secret  assault,  because  his 
adversary  steps  out  of  the  open  way,  In  order 
(If  we  may  use  a  provincialism)  "to  get  the 
drop  on  him,"  instead  of  boldly  confronting 
him,  till  pressed  to  the  wall  by  a  deadly  as- 
sault. The  law  was  not  Intended  to  drive  a 
defendant  to  the  dilemma  of  either  waiting 
till  be  can  make  out  a  case  of  self-defense, 
wltb  all  of  the  attendant  risk,  or  subjecting 
himself  to  liability  for  a  secret  assault  by 
taking  the  initiative  as  against  one  who  Is 
searching  for  him  with  deadly  purpose,  and 
prepared  to  cany  It  out,  and  who  is  fully 
aware  that  he  Is  In  the  vicinity,  and  is  like- 
wise armed.  With  such  knowledge  of  the 
presence  and  purpose  of  the  defendant.  If  the 
prosecutor  was  taken  at  any  disadvantage,  it 
was  because  he  willfully  exposed  himself  with 
notice  of  the  extent  of  his  own  danger.  It 
fortber  appears  that  the  person  who,  for  the 
purposes  of  the  prosecution,  poses  as  an  in- 
nocent sufferer  from  a  secret  and  unexpected 
assault,  was  himself  trying  to  overcome  forci- 
ble resistance  to  a  forcible  entry  upon  land 
in  possession  of  the  person  who  offered  the 
resistance  The  assault  was  not,  In  any  as- 
pect of  the  testimony  relied  upon  by  the  state, 
made  In  a  secret  manner.  In  refusing  to  in- 
struct the  Jury  as  requested,  there  was  «^ 
ror.  wblch  oititles  the  defendant  to  a  new 
triaL 

CLARE,  J.  (disBKiting).  There  is  no  ex- 
ception raising  any  suggestion  that  the  de- 
fendant acted  in  self-defense.  The  sole  ex- 
ception is  that  he  did  not  commit  the  assault 
"in  a  secret  manner."  The  legislature  taking 
note  of  the  fact  that,  while  an  attempt  to 
summit  either  of  the  other  three  capital  of- 


fense was  a  felony,  the  attempt  to  murder 
was  only  a  misdemeanor,  punishable  with 
fine  and  imprisonment,  enacted  chapter  S2, 
Acts  1S87,  which  provides  that  a  malicious 
assault  and  battery  with  deadly  weapon,  "by 
waylaying  or  otherwise,  in  a  secret  manner, 
with  Intent  to  kill,"  should  be  a  felony.  This 
assault  was  made  with  a  gun,  and  with  intent 
to  kill,  the  prosecutor  being  shot  in  the  leg. 
The  witness  is  uncontradicted  who  testified 
that  the  defendant  "fired  his  gun  at  him  from 
ambush."  It  would  seem  that  this  was  "by 
waylaying  or  otherwise  in  a  secret  manner." 
Indeed,  it  is  the  very  mischief  Intended  to  be 
met  by  the  act  which  proposed  to  lessen  the 
number  and  danger  of  assaults  with  intent 
to  kill  by  requiring  the  party,  under  fear  of 
heavier  penalty,  to  fight  without  concealment, 
openly  and  fairly.  Furthermore,  the  Judge 
charged  the  Jury  that  the  defendant  was 
guilty  of  a  secret  assault  if  "he  was  at  the 
time  concealed  from  the  witness'  view  (the 
witness  being  the  man  who  was  shot),  so  that 
the  wttness  could  not  see^im,  nor  see  that  the 
assault  was  about  to  be  made,  although  the 
witness  might  have  bad  reason  to  believe 
that  the  defendant  was  near,  and  meant  to  as- 
sault him."  This  would  seem  correct.  If  a 
man  intending  to  travel  a  certain  road  is 
told  that  an  enemy  is  lying  in  ambush  for 
him,  and  such  enemy  does  fire  on  blm  from 
ambush  and  wound  him,  it  Is  none  the  less  an 
assault  IK  a  secret  manner  because  the  victim 
was  put  on  his  guard,  and  was  looking  out, 
gun  In  hand,  to  protect  himself.  The  only 
difference  In  this  case  Is  that  the  witness  was 
warned,  not  by  a  friend,  but  by  seeing  the 
defendant  enter  the  thicket  along  the  in- 
tended path  of  the  witness,  with  a  gun  In  his 
band.  The  witness  got  his  gun,  and,  while 
going  along  the  path,  "was  shot  from  am- 
bush" by  defendant,  who  was  "concealed 
from  view,"  so  that  witness  could  neither  "see 
him,  nor  that  he  was  about  to  shoot."  The  se- 
cret manner  deprecated  by  the  statute  is  Just 
this  mode  of  proceeding,  and  its  secrecy  Is 
not  taken  away  by  the  fact  that,  by  warning 
of  friends  or  the  previous  evidence  of  his  eyes, 
the  witness  had  reason  to  believe  that  a  man 
is  lying  in  ambush  with  Intent  to  kill  him. 
*ln  State  v.  Jennings,  104  N.  0.  774,  10  S.  B. 
249,  it  was  held  to  be  a  secret  assault  when 
the  prosecutor,  standing  in  the  public  square 
of  a  town,  was  cut  with  a  knife  from  behind 
by  the  defendant,  whom  the  prosecutor  im- 
mediately grabbed.  The  court  bdd  that  It 
was  not  necessary  that  defendant  should  have 
endeavored  to  conceal  his  identity,  but  that 
the  statute  was  based  "on  the  idea  of  fabr 
play,"  and  to  make  it  "doubly  dangerous  to  as- 
sail a  person  on  unequal  terms,"  which  in  that 
case  co&slsted  in  striking  the  witness  with  a 
knife  before  he  was  seen.  This  is  approved  in 
State  V.  Shade,  115  N.  O.  757,  20  S.  B.  537.  and 
State  V.  Patton,  116  N.  C.  753,  20  S.  E.  838. 
In  all  three  cases  it  is  expressly  stated  that 
"shooting  by  one  lying  In  ambush"  would  be 
plenary  proof  of  an  assault  in  a  secret  man 
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ner,  and  tliat  less  would  be  sufficient.  In  the 
present  case  tbe  testimony  of  the  witness  Is 
uncontradicted  that  be  was  shot  from  am- 
bnsh  by  a  concealed  person,  whom  be  could 
neither  see,  nor  see  that  be  was  about  to 
shoot.  Tbe  jury  found  from  the  evidence  that 
tbe  defendant  was  tbe  man  who,  while  thus 
concealed  in  ambush,  shot  tbe  prosecutor. 


COWEI^  ▼.  WITHROW  et  al. 
(Supreme  Conrt  of  North  Carolina.     April  30, 

1895.) 
FoRCHASB  atExecutio!!  Balb— NoTioB— PaiTiors 

USBBOISTBKSD  DBBD— ACT  Ot  18!16— PbO- 
▼I8IOH  VOB  RseiBTBATION. 

1.  Act  1886,  c.  147,  providing  that  no  pur- 
cbaae  from  a  bargainor  or  lessor  shall  pass  title 
as  against  an  nnregistpre<l  deed  execiited  prior 
to  December  1,  1885,  of  which  the  purchaser  has 
notice,  applies  to  a  purchaee  at  an  execution 
sale. 

2.  Act  1885,  c.  147,  providing  that  an  unreg- 
istered deed  shonld  not  be  good  against  an  after 
pnrchaser.  whose  deed  is  first  registered;  also 
provides  that  the  act  should  not  appl,v  to  deeds 
previously  executed  until  .Tanuary  1,  1886,  and 
that  an  unregistered  deed  should  be  good  as 
against  an  after  purchaser  taking  with  notice 
thereof,  and  in  express  terms  reiieals  Oode,  { 
1243,  which  requires  the  registration  of  deeds. 
Held,  that  tbe  act,  by  imnlication,  continued  In 
force  section  1245  until  1886,  so  as  to  authorize 
the  registration  until  then  of  previously  executed 
deeds. 

Clark  and  Montgomery,  JJ.,  dissent!^. 

Appeal  from  superior  court,  Rutherford 
county;   Winston,  Judge. 

Action  of  ejectment  by  J.  C.  Co  wen 
against  T.  J.  Wlthrow  and' others.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

For  reports  on  former  appeals,  see  13  8. 
B.  1022,  16  S.  B.  397,  17  8.  E.  575,  and  19 
S.  B.  645. 

S.  Gallert,  for  appellants.  Justice  &  Jus- 
tice, for  appellee. 

FURCHES,  J.  We  are  now  constderlns 
this  case  for  tbe  fifth  time,  and  propose  to 
treat  it  on  a  different  line  from  that  hereto- 
fore pursued,  with  tbe  hope  it  may  not  re- 
turn to  trouble  us  again.  This  Is  an  ac-* 
tlon  of  ejectment,  in  which  plaintiff  alleges 
title  In  himself,  and  this  is  denied  by  de- 
fendants. Tills  allegation  of  plaintiff  and 
denial  of  defendants  make  an  Issue  of  title, 
and  plaintiff  must  recover,  if  he  recovers  at 
all,  upon  tbe  strength  of  his  title,  and  not 
on  tbe  weakness  of  defendants'  title.  It  Is 
not  necessary  that  defendants  should  do 
anything  until  plaintiff  lias  shown  that  be 
is  tbe  owner  of  tbe  laud.  If  be  fails  to  do 
this,  be  must  fall  to  recovw.  But  this  is 
aot  tbe  case  with  defeudauts.  They  need 
not  show  any  title  in  them  to  defeat  plain- 
tiff's recovery.  It  is  sufiicient  for  them  t-o 
show  that  plaintiff  has  no  title  to  the  land 
in    controversy.     Plaintiff,    recognizing    tbe 


fact  that  the  burden  was  on  him,  undertook 
to  show  that  be  was  the  owner;  and,  to  do 
this.  Introduced  In  evidence  a  deed  from  the 
sheriff  of  Rutherford  county,  dated  the  3d 
day  of  December,  18S8,  for  the  lands  In  dis- 
pute, showing  that  they  were  sold  aa  the 
lands  of  T.  J.  Wlthrow.  He  then  placed  hi 
evidence  three  executions  against  T.  J.  Wlth- 
row, based  upon  docketed  judgments  In 
Rutherford  county.  One  of  these  Judgments 
was  docketed  on  tbe  10th  of  Septembw,  1883. 
and  the  other  two  after  that  time.  Posses- 
sion of  defendants  being  admitted,  plaintiff 
closed  bis  case,  and  defendants  undertook 
their  defense. 

The  defendant  P.  J.  Wlthrow  offered  in 
evidence  a  deed  from  T.  J.  Wlthrow  to  her 
for  tbe  lands  in  controversy,  dated  the  5th 
day  of  August,  1882,  and  registered  on  tbe 
26tb  day  of  November,  1889.  This  deed 
was  objected  to  by  plaintiff,  objection  sus- 
tained by  the  court,  deed  ruled  out,  and  de- 
fendants excepted.  The  defendant  P.  J. 
Wlthrow  then  Introduced  as  a  witness  her 
husband,  T.  J.  Wlthrow,  and  offered  to  prove 
by  blm  that,  before  the  plaintiff  bought  the 
land  In  controversy,  he  (witness)  told  the 
plaintiff  that  the  land  was  not  his;  tbat  he 
had  sold  it  to  P.  J.  Wlthrow;  that  she  bad 
paid  him  for  it,  and  he  bad  made  ber  a 
deed  to  tbe  same.  She  also  proposed  to 
prove  by  this  witness  tbat  on  tbe  day  of 
sale  he  gave  public  notice  of  tbe  fact  tbat 
he  bad  sold  the  land  to  P.  J.  Wlthrow;  tliat 
she  bad  paid  him  for  the  same;  and  tbat 
he  bad  made  her  a  deed  ther^or;  and  tliat 
he  informed  J.  C.  Erwin,  tbe  agent  of  the 
plaintiff,  wbo  bid  off  tbe  land  for  tbe  plain- 
tiff, before  he  bid  off  said  land,  of  the  facts 
above  stated.  But  all  this  evidence  was 
objected  to  by  plaintiff,  and  excladed  by 
the  court,  and  the  defendants  eiKepted. 
Was  there  error  In  the  court's  excindlns  tliis 
evidence?  If  there  was,  the  defendants  ar» 
entitled  to  a  new  trial.  If  there  was  not. 
tbe  judgment  should  be  affirmed. 

Tbe  case  on  appeal  does  not  state  tlie 
groimds  upon  which  tbe  conrt  held  tbat  tbe 
deed  of  T.  J.  Withrow  to  the  defendant  P. 
J.  Withrow  was  lncompet«it.  It  was  reg- 
istered, and  there  is  no  objection  made  t<> 
tbe  sulfieiency  of  tbe  probate  or  to  the  form 
of  the  certificate.  It  was  for  the  very  laii<i 
then  in  controversy,  and  why  It  was  c-it 
competent  evidence  we  are  unable  to  s<v. 
As  to  what  effect  it  should  bare  upon  tlw 
issHes  then  before  the  court,  and  being  trie.l. 
was  a  different  thing,  and  one  proper  for  tbe 
instructions  or  rulings  of  the  court,  accord- 
ing to  its  understanding  of  tbe  law.  We 
can  conceive  of  no  reason  for  excludinjr  this 
deed,  unless  we  hold  that  a  deed  executed 
in  1882  could  not  be  probated  and  registered 
In  1889.  Indeed,  this  was  the  grouad  upt  n 
which  plaintiff's  count^el  undenook  to  sus- 
tain the  ruling  of  tlie  court,  in  rejeotini;  this 
evidence,  in  his  argument  before  us.     Tbat 
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It  wM  executed  before  December,  1885,  and 
was  not  registered  before  December,  18Sn, 
and  could  not  be  registered  after  tbat  time. 
This  conrt  Is  not  prepared  to  give  Its  sanction 
to  this  proposition.  We  can  see  no  law  to 
sustain  such  proposition,  and  we  are  glad 
we  do  not,  as  such  a  mllng  at  this  time 
would  unsettle  tbe  title  to  thousands  of 
tracts  of  land  in  North  Carolina  that  are 
now  considered  settled.  Then,  was  there 
error  in  mltng  out  the  testimony  of  T.  J. 
Withrow?  We  have  stated  tbat  plaintiff 
must  recoTer,  If  he  recover  at  all,  upon  the 
strength  of  his  own  title,  and  not  for  the 
want  of  a  title  in  defendants.  And  this 
evidence,  as  we  understand,  was  offered  hj 
defendants  for  the  purpose  of  showing  that 
plaintiff's  deed  was  Invalid;  and  if  It  would 
do  this,  or  tend  to  do  so,  then  it  was  compe- 
tent, and  should  have  been  received,  and  it 
was  .error  to  exclude  It    We  might  stop  here. 

But  the  law  as  contained  In  chapter  147,  p. 
233,  Acts  1886,  Is  that  after  December  1,  1885, 
where  a  party  purchases  land,  with  the  knowl- 
edge that  another  has  purchased  the  same 
land,  and  has  a  deed  therefor  dated  prior  to 
December  1,  1885,  which  has  not  been  regis- 
tered, the  second  purchaser  shall  acquire  no 
title  as  against  the  prior  unregistered  deed. 
Then,  If  this  be  the  law,  and  the  evidence  of 
T.  J.  Withrow  would  have  proved,  or  tended 
to  prove,  that  plaintiff  bad  knowledge  of  the 
prior  tinreglstered  deed  of  the  defendant, 
the  evidence  was  competent,  and  should 
have  been  admitted.  Indeed,  It  was  not 
only  competent,  but  bore  directly  upon  the 
main  issue  In  the  case.  The  defendant's 
deed  being  put  in  evidence,  it  seems  to  as 
there  was  but  one  Issue  left  for  the  jury, 
and  tbat  was  whether  the  plaUitlff  bought 
with  knowledge  of  the  defendant's  deed, 
made  in  1882.  This  court  decided,  when 
tbia  case  was  here  before,  that  notice  to  the 
agent,  Erwln,  was  notice  to  the  plalntlfT  (111 
N.  e.  306, 16  S.  E.  307);  but  defendants  here 
propose  to  prove  actual  personal  notice.  It 
-was  also  contended  by  plaintiff  that  the  act 
of  1S85  did  not  apply  to  plaintiff;  that,  as 
be  purchased  at  a  sheriff's  sale,  be  was  not 
such  after  purchaser  as  was  prevented  from 
parchasing  with  knowledge  of  a  former 
deed.  But  this  court  has  held  otherwise, 
and  we  hare  no  dlsjKMitlon  to  overrule  tbat 
opinion.     U4  N.  C.  &58,  19  S.  K.  045. 

But  It  is  contended  by  plaintiff  that  the 
judgment  creditors  of  T.  J.  Withrow  acquired 
Hens  on  this  land,  attaching  at  the  date  of 
docketing  their  Judgments,  and  that  plaintiff, 
by  becoming  the  purchaser  at  execution  sale, 
«tands  in  the  sboea  of  and  has  the  benefit  of 
said  llena  We  admit  this  proiHJsition  of  law. 
But  plaintiff  got  no  more  than  T.  J.  With- 
row had  (granting  that  his  deed  is  valid  to 
paa»  title,  and  this  Is  only  admitted  for  this 
ariEument);  and  this  was  but  the  naked  legal 
title,  the  equitable  estate  being  in  P.  J.  With- 
row.   And  when  her  deed  was  registered,  ta 


1889,  it  became  a  perfect  legal  and  equitable 
title,  and  related  back  to  the  date  of  her 
deed  (Phlfer  v.  Bamhart,  88  N.  C.  333),  and 
wiped  out  all  estate  that  T.  J.  Withrow  had 
in  said  land,  and  also  the  interest  plaintiff  had 
acquired  under  his  deed.  And,  while  we  un- 
derstand It  to  be  admitted  that  this  would 
ordinarily  be  the  case,  yet  It  is  claimed  that 
this  case  is  an  exception  to  this  general  rule. 
It  Is  contended  that  when  the  Judgment  of  tbe 
State  V.  T.  J.  Withrow  was  docketed,  hi  1885, 
the  defendant  P.  J.  Withrow  could  not  have 
registered  her  deed.  And,  this  being  so,  the 
Judgment  liens  attached,  and  thereby  took  a 
priority.  And  this  brings  us  to  a  considera- 
tion of  the  act  of  1S85  (chapter  147).  This  act 
was  ratified  on  the  27th  of  February,  1883, 
and  provides,  in  the  fifth  paragraph,  that  it 
shall  be  in  force  from  and  after  the  Ist  day 
of  December,  1885.  And  It  Is  further  contend- 
ed that  section  1245  of  the  Code  expired  by 
limltatlMi,  upon  the  adjournment  of  the  leg- 
islature in  1885,  and  that  there  was  no  law 
authorising  the  registration  of  any  deed  or 
other  paper  required  to  be  registered,  from  the 
adjournment  of  the  legislature  of  18%  until 
January,  1886,  and  that  deeds  dated  prior 
to  December,  1885,  cannot  now  be  registered. 
This  is  an  important  questiwi,  not  to  say  a 
startling  one  to  us,  and,  if  true,  will  probably 
unsettle  the  title  to  10,000  tracts  of  land  In 
North  Carolina.  It  would  be  most  remark- 
•ble,  If  this  is  true,  that  we  have  lived  for  10 
years  without  discovering  so  Important  a  mat- 
ter as  this.  We  are  not  prq;)ared  to  yield  our 
assent  to  this  proposition.  The  act  of  188.5 
cntalnly  contemplated  that  tbe  registration 
of  deeds  should  go  on.  In  tbe  first  section  It 
provides  that  the  provisions  of  this  act  shall 
not  apply  to  deeds,  etc.,  already  executed. 
nntU  tbe  Ist  of  Jaunary,  1886.  Why  and  what 
reason  waa  there  for  postponing  the  applica- 
tion of  this  act,  which  was  to  place  deeds  on 
the  same  footing  as  mortgages,  and  to  make 
them  Invalid  against  an  after  purchaser,  who 
gets  bis  deed  registered  first.  If  the  owner  of 
the  deed  had  no  right  to  have  bis  "prior  deed" 
registered?  Would  It  not  be  adding  Insult 
to  the  injury  to  notify  the  citizen  that  we  will 
not  apply  the  mortgage  hiw  to  you  until  the 
1st  of  January,  18S6,  but  In  the  meantime  we 
will  not  let  you  register  your  deeds  and  per- 
fect your  titles? 

But,  again,  the  second  proviso  of  the  same 
section  (Act  1885)  provides  that,  If  any  per- 
son shall  purchase  any  land  from  any  prior 
donor  or  lessor,  it  "shall  avail  or  pass  no 
title  as  against  any  unregistered  deed  execut- 
ed prior  to  the  1st  day  of  December,  18!£>, 
when  the  person  or  persons  dalmtng  under 
such  unregistered  deed  shall  be  In  the  actual 
possession  and  enjoyment  ot  such  land,  either 
in  person  or  by  his  or  their  tenants,  at  the 
time  of  the  execution  of  such  prior  deed,  or 
when  tbe  person  or  persons,  claiming  under  or 
taking  such  second  deed,  bad,  at  the  time  ot 
taking  or  purcliaslng  under  such  deed,  actual 
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or  coustruoUve  notice  o£  sucU  unregistered 
deed,  or  the  claim  of  the  person  or  persons 
holding  or  claiming  thereunder."  Can  It  be 
possible  that  the  legislature  would  have 
made  such  a  provision  as  this  without  intend- 
ing  to  provide  a  means  by  which  such  prior 
deeds  might  be  registered?  Or  did  the  leg- 
islature intend  to  say  to  the  holder  or  such 
deed  that  "you  cannot  register  it,  but  you  had 
better  be  on  the  lookout,  or  some  fellow  will 
get  your  land"? 

But,  again,  the  second  section  of  this  act 
provides  that  persons  holding  unregistered 
deeds  executed  prior  to  the  Ist  of  January, 
1888,  may  have  them  recorded  without  prov- 
ing theU:  execution,  but  "upon  the  affidavit 
of  the  holder,  and  that  such  deeds  and  affida- 
vits shall  be  entitled  to  registration  In  the 
same  manner  and  with  the  same  effect  as  if 
proved  in  the  manner  prescribed  by  law  for 
other  deeds."  Why  should  the  legislature  say 
this  If  there  was  no  means  by  which  they 
could  be  registered?  And  the  legislature  is 
so  anxious  that  everybody  should  have  their 
deeds  registered  before  the  mortgage  law  ap- 
plied that  the  fourth  section  reduces  the  fees 
of  the  clerks  and  registers  on  such  deeds.  And 
the  fifth  section  provides  that  the  secretary 
of  state  shall  cause  this  act  to  be  publishml 
in  at  least  three  newspapers  In  each  judicial 
district,  and  shall  send  copies  thereof  to  the 
clerks  and  registers,  to  t>e  posted  In  their  of- 
fices. And  the  register  of  each  county  shall 
cause  the  same  to  be  posted  la  as  many  as 
four  public  places  in  each  township  In  his 
county,  for  at  least  60  days  before  this  act  of 
1S85  goes  into  efTect  Then,  vhy  do  all  this, 
If  no  one  could  have  any  deed  or  contract  reg- 
istered? 

"We  know,  as  a  matter  of  fact,  thore  never 
was  such  a  harvest  for  clerks  and  reglstras. 
Almost  everybody  was  rushing  forward  to 
get  their  deeds  registered  before  the  new  act 
took  effect  And  we  have  do  doubt  that  more 
deeds  were  registered  In  the  year  1885  than 
had  been  registered  in  any  other  10  years  in 
the  history  of  the  state.  It  must  be  manifest 
that  the  act  of  February,  1885,  regarded  sec- 
tion 1345  of  the  Code  as  continuing  in  force 
and  effect  until  repealed  by  that  act.  The 
first  sentence  in  the  act  of  February,  1885,  is 
to  repeal  section  1245  of  the  Code.  This  act 
Is  to  go  into  effect  on  the  1st  day  of  January, 
1886.  Why,  then,  should  the  act  of  February, 
1885,  which  does  not  go  Into  effect  until  Jan- 
uary, 1880,  by  express  terms,  repeal  section 
1245,  If  this  section  had  expired  at  the  ad- 
journment of  the  legislature  in  March,  1885, 
as  contended  by  the  plaintiff?  We  are  not 
willing  to  cast  that  imputation  upon  the  leg- 
islature and  the  learned  gentleman  said  to  be 
the  author  of  the  act  of  1885,  aa  it  would  do 
to  say  that  this  act  was  passed.  In  express 
terms,  for  the  purpose  of  repealing  an  act 
that  would  exph:e  and  be  lifeless  with  the  ad- 
journment of  the  legislature,  and  make  the 
act  repealing  it  take  effect  eight  or  nine 


months  after  the  act  they  were  repealing  was 
deed.  Our  opinion  is  that,  by  clear  implica- 
tion, the  act  of  February,  1883,  continued  in 
force  section  1245  of  the  Code  until  it  went 
Into  effect  on  the  1st  day  of  January,  IS^i;: 
and  that  there  has  been  no  time  since  Angu^i 
5,  1882,  when  defendant  might  not  have  reg- 
istered her  deed.  There  is  error,  and  the  de- 
fendants are  entitled  to  a  new  trial. 

CLARK,  J.  (dissenting).  The  plalntiir 
claims  under  a  deed  from  the  sheriff  upon 
execution  sale  against  T.  J.  Withrow,  dated 
December  S,  1888,  and  registered  Deceml>er 
11,  1888.  The  execution  issued  on  two  dock- 
eted judgments  against  him,  one  of  them 
taken  at  spring  term,  1885,  and  docketed. 
His  homestead  was  laid  off  in  other  prop- 
erty, and  this  tract  was  returned  aa  his 
property  In  excess  September,  1888.  The 
feme  defendant  claims  under  an  alleged 
deed  from  her  husband  dated  Augrnst,  18S2. 
but  not  registered  till  November  26,  18S9. 
nearly  a  year  after  the  registration  of  the 
plaintiff's  deed.  By  section  1245  of  the 
Code,  which  Is  a  copy  of  the  law  in  force 
at  the  date  of  the  deed  to  the  feme  defend- 
ant, such  deed  was  not  "good  and  available 
unless  registered  within  two  years  after  the 
date  of  said  deed."  It  was  not  so  registered. 
and  was  therefore,  like  an  unregistered 
mortgage,  a  nullity  as  to  executions  or 
liens  against  the  grantor,  unless  the  two- 
years  limitation  was  extended.  No  statute 
of  extension  has  since  been  passed,  unless 
the  second  proviso  of  section  1,  c  147,  Act 
1885,  be  so  construed.  But  it  Is  nnneoes- 
sary  to  construe  it,  for,  granting  it  bears 
that  construction,  by  its  terms  it  only  took 
effect  December  1,  1885,  and  in  the  mean- 
time, in  the  spring  of  1885,  the  lien  of  the 
judgment  docketed  against  T.  J.  Withrow 
at  a  time  when  the  alleged  nnr^tetered 
deed  to  bis  wife  was  a  nullity  (it  being  then 
more  than  two  years  "after  date  of  kaid 
deed,"  in  August,  1882)  became  a  vested 
right,  which  could  not  be  divested  by  an  act 
taking  effect  thereafter  on  Decemiier  1, 
1885.  The  sale  under  execution  issuing  on 
said  judgment,  and  deed  thereunder  tn 
plaintiff,  dated  back  to  the  spring  of  1885. 
and  the  plaintiff  acquired  a  good  title.  This 
is  stated  in  the  dissenting  opinion  of  the 
two  dissenting  Judges  in  tills  case  (112  X. 
C,  on  page  743,  17  S.  B.  675),  and  the  opin- 
ion of  the  other  three  judges,  delivered  by 
the  then  chief  justice,  in  its  concluding  pa^ 
agraph,  on  page  739,  112  N.  0.,  anh  page 
575,  17  S.  E.,  impliedly  concedes  the  propo- 
sition, but  avoids  it  on  the  ground  that  the 
point  was  not  made,  and  no  exception  taken. 
on  the  trial.  This  time  the  point  was  ma* 
and  ruled  in  accordance  with  the  intimation 
of  the  court,  and  the  defendant  excepted 
and  appealed.  Fraud  was  alleged,  but  bis 
honor  excluded  the  proof  offered  to  sustain 
the  charge,  as  unnecessary,  on  the  ground 
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tbat  the  above  principles  entitled  the  plala- 
tur  to  recover,  TrltlioTit  going  into  the  evi- 
dence of  fraad. 

The  act  of  1885  (chapter  147),  by  Its  terms, 
did  not  take  effect  till  December  1,  1885. 
One  of  its  provialons  is  the  repeal  of  sec- ' 
tion  1245  of  the  Cod&  The  plaintiff  docs 
not  contend  that  the  repeal  of  this  section 
took  place  prior  to  December  1,  1886,  when 
the  rest  of  the  act  took  effect  On  the  con- 
trary, be  insists  that  section  1245  remained 
in  full  force  till  that  date.  By  its  terms, 
the  deed  of  T.  J.  Witbrow  was  void  and  of 
no  effect,  because  not  registered  "within 
two  years  after  date  of  the  deed,"  which 
was  Augnst  2,  1882.  The  deed  being  null 
and  void  as  to  the  creditors  of  the  grantor 
after  Aognst  2,  1884,' just  as  an  unregistered 
mortgage  would  have  been,  the  judgrment 
docketed  against  T.  J.  Withrow,  spring  term, 
1885,  conferred  a  vested  right  in  the  land, 
which  could  not  be  disturbed  by  an  act  tak- 
ing effect  December  1,  1885.  Such  act  might 
revive  the  rights  of  the  bolder  of  an  unreg- 
istered deed,  but  it  could  not  destroy  liens 
aoQuired  imder  the  docketed  judgment  while 
the  unregistered  deed  was  null  and  void  by 
the  terms  of  the  law  then  in  force.  It  must 
be  noted  that  the  Code  (section  1245)  did  not 
extend  the  time  for  the  registration  of  deeds 
for  two  years  from  its  ratification,  which 
previous  legislatures  had  been  in  the  cus- 
tom of  doing,  as  seems  to  be  supposed,  but 
simply  kept  in  force  the  former  act  that 
deeds  should  not  be  "good  and  available," 
unless  registered  in  two  years  "after  date 
of  the  deed."  The  date  of  the  deed  being 
Aogttst  2,  1882,  it  ceased  to  be  "good  and 
avallaUe"  August  2,  1884.  If  revived.  It 
could  only  be  by  virtue  of  the  act  taking 
effect  December  1, 1885,  for  section  1245  was 
the  law  up  to  that  date.  Now,  in  the  inter- 
val, while  the  deed  was  a  nullity  as  to  the 
creditors  of  the  grantor,  just  as  an  unregis- 
tered mortgage  would  have  been,  the  lien 
of  the  docketed  judgment  was  acquired  at 
the  spring  term,  1885.  The  plaintiff,  as  pur- 
chaser under  execution  issued  on  that  dock- 
eted judgment,  gets  a  vested  interest,  there- 
by acquired,  free  from  any  subsequent  rights 
or  Uens  of  the  unregistered  deed  of  the  gran- 
tee, however  conferred,  by  statute  or  other- 
wise. This  Is  the  office  and  purpose  of  dock- 
eting judgments.  Otherwise  they  would  be  of 
small  use.  The  plaintiff  having  acquired  by 
purchase,  imder  execution  issued  thereon, 
the  vested  right  and  Hen  on  the  property 
conferred  by  such  docketed  judgment,  ante- 
dates any  rights  which  could  be  conferred 
on  the  holder  of  the  unregistered  deed  by 
the  act,  which  did  not  take  effect  till  De- 
cember 1,  1885.  Whatever  the  intent  of  the 
legislature  may  be  supposed  to  have  been, 
it  bod  not  the  power,  nor  can  it  be  sup- 
posed to  have  intended,  to  destroy  vested  In- 
terests in  the  land  acquired  by  the  lien  of 
the  docketed  judgment  before  the  act  be- 
came operative.    So,  in  McKethan  v.  Terry, 


64  N.  C.  25,  It  was  held  that  the  lien  ac- 
quired by  a  levy  in  1867  could  not  be  divest- 
ed by  the  homestead  provision  of  the  consti- 
tution adopted  in  1868.  Such  transactions 
as  the  one  here  attempted  to  be  set  up  are 
the  strongest  example  and  vindication  of 
the  wisdom 'and  necessity  of  the  act  of  1885, 
supra.  The  husband  in  possession  of  land 
under  a  registered  deed  continues  to  receive 
the  rents  and  profits,  and  to  list  and  pay 
taxes  on  it  in  his  own  name.  When  his 
homestead  is  set  apart,  this  is  laid  off  as 
his  excess,  without  exception.  When  the 
excess  Is  offered  for  sale,  then,  for  the  first 
time,  it  is  contended  that  the  wife  claimed 
that  a  deed  bad  been  made  to  her  seven 
years  before.  When  the  plaintiff  offered  to 
show  fraud,  and  to  rebut  the  evidence  that 
the  notice  was  even  then  given,  the  deed 
In  fact  not  being  recorded  till  a  year  later, 
his  honor  excluded  it  (and  properly)  as  un- 
necessary, on  the  ground  above  stated,— 
that  the  Hen  of  the  docketed  judgment  was 
not  divested  by  the  subsequent  act  of  the 
legislature. 

MONTOOMERY,  J.,  concurs  in  this  dis- 
sent. 


PATTON  V.  GARRETT. 

(Supreme  Court  of  North  Carolina.     April  30, 

1895.) 

AWAKD  BT  ABBITKITORS  —  RlGHT  TO    SeT  ASIDS 

roa  Mistake— Paktial  Exeoutiox  or  Award 
— ErrccT  as  Estoppel. 

1.  ^e  use  of  the  words  "adjudge,"  "deter- 
mine," and  "award,"  bj  arbitratots.  In  their 
award,  does  not  necessarily  carry  with  them  the 
idea  of  a  judgment  according  to  law,  so  as  to 
enable  one  of  the  parties  to  have  the  award  tet 
aside,  for  errors  of  law,  where  the  point  de- 
cided was  doubtful. 

2.  A  naked  promise  by  a  party  to  an  award 
to  allow  to  the  other  partr  an  additional  credit 
for  an  item,  if  it  waa  inadvertently  omitted  by 
the  arbitrators  from  the  award,  is  without  con- 
sideration, and  hence  not  binding. 

S.  A  mistake  in  an  award,  arising  from  in- 
advertence and  nndne  haste  on  the  part  of  the 
arbitrators,  if  not  canaed  by  the  fraud  of  either 
party,  is  not  ground  for  setting  aside  the  award, 
In  whole  or  In  part. 

4.  Where  <Mie  of  the  parties  execntes  his  bond 
for  the  amoiint  of  an  award,  in>  fulfillment  of  the 
agreement  for  arbitration,  he  is  estopped  to  de- 
fend an  action  thereon  on  the  ground  that  he 
executed  It  In  ignorance  of  a  mistake  in  the 
award,  and  of  the  fact  that  the  award  was  re- 
viewable by  a  ooort.  - 

Appeal  from  superior  court.  Buncombe  coun- 
ty; Mclver,  Judge. 

Action  by  T.  W.  Patton  against  Paul  Gar- 
rett on  a  promissory  note.  From  a- judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

On  the  13th  of  January,  1890,  C.  W.  Gar- 
rett &  Co.  and  Paul  Garrett,  the  defendant, 
entered  into  a  contract  by  which  the  defend- 
ant was  to  sell  for  C.  W.  Garrett  &  Co.,  for  a 
commission,  their  wines  and  brandies  made 
at  their  Medoc  Vineyards,  In  Halifax  coun- 
ty. Afterwards,  a  dlsagreem«it  having  aris- 
en   between    the   parties    concerning  theli 
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rights  and  interests  under  tbe  contract,  tbey 
agreed  to  submit  tbe  matters  in  dispute  to 
arbitration,  the  agreement  being  in  tbe  fol- 
lowing words:  "State  of  North  Oarolina, 
Halifax  County.     This  indenture,  made  this 

the day  of ,  1891,  between  Lucy 

W.  Garrett  and  EL  S.  Harrison  and  his  wife, 
Mary  S.  Harrison,  composing  tbe  firm  of  G. 
W.  Garrett  &  Co.,  party  of  tbe  first  part,  and 
Paul  Garrett,  par^  of  tbe  second  part,  wltr 
nessetb:  Tliat  whereas,  certain  matters  of 
controversy  have  arisen  lietween  said  parties, 
wfalcb  are  now  in  litigation  in  the  superior 
court  of  Halifax  county;  and  whereas,  all 
the  parties  above  named  desire  to  avoid  tbe 
delay,  expense,  and  unfriendly  relations 
which  necessarily  attend  litigation,  and  that 
all  such  matters  as  are  now  in  controyersy 
stiall  be  settled  by  arbitration;  and  whereas, 
tl)e  following  are  tbe  questions  in  dispute  and 
t6  be  arbitrated,  to  wit:  First  What  amount 
does  Paul  Garrett,  trading  as  Garrett  &  Co., 
owe  to  C.  W.  Garrett  &  Co.,  for  wines,  bran- 
dies, and  other  merchandise  sold  and  deliv- 
ered? Second.  Wtiat  amount,  if  any,  la  Paul 
Garrett  entitled  to  recover  of  C.  W.  Garrett  & 
Co.  for  tbe  alleged  breach  or  breaches  of  con- 
tract which  existed  between  said  parties,  a 
copy  of  which  contract  is  hereto  attached, 
and  made  a  part  of  this  instrument?  Third. 
It  is  agreed  that  all  matters  pertaining  to  the 
business  of  Garrett  &  Co.,  as  may  be  sup- 
posed by  either  party  to  influence  bis  inter- 
est, may  be  considered  in  this  arbitration, 
and  that,  in  tbe  event  tbe  arbitrators  shall 
conclude  that  either  party  has  been  damaged 
by  the  course  of  the  other,  they  shall  decide 
the  amount  of  such  damages:  Now,  there- 
fore, for  the  avoidance  of  litigation  and  for 
other  purposes  above  Indieated,  the  parties  of 
this  indenture  hereby  agree  to  submit  all 
matters  of  controversy  to  Mr.  John  A.  Col- 
lins, of  Enfield.  N.  O.,  and  Mr.  William  P. 
Simpson,  of  Wilson,  N.  C,  and  to  a  third  par- 
ty to  be  selected  by  tbe  said  Collins  and 
Simpson,  as  arbitrators.  The  award  of  any 
two  of  the  arbItrat(H:8  shall  be  final.  In  the 
event  of  an  award  of  damages  to  either  par- 
ty, tbe  amount  may  be  arranged  by  note  at 
six  months  for  said  amount,  I)earing  interest 
at  eight  per  cent,  and  with  such  security  as 
tbe  arbitrators  may  deem  suffleient  It  Is 
further  agreed  that  no  evidence  shall  be  con- 
sidered by  said  arbitrators,  except  such  aa 
would  l>e  admissible  in  a  court  of  law;  and, 
In  tbe  event  that  either  party  shall  wish  to 
submit  evidence  which  is  objected  to  by  the 
other  party,  the  arbitrators  sliall  p^s  on  the 
question  of  admissibility.  The  place  of  meet- 
ing of  the  arbitrators  shall  be  at  the  Medoc 
Vineyards,  and  the  time  for  said  arbitration 
shall  be  fixed  by  the  arbitrators.  That,  at 
the  meeting  or  meetings  of  tbe  arbitrators.  It 
is  agreed  that  neither  party  shall  l>e  repre- 
sented by  legal  counsel,  but  O.  W.  Garrett  & 
Cow  may  be  represented  by  T.  W.  Patton,  and 
Paul  Garrett  may  represent  his  own  inter- 
efts*    Tbe   parties   hereto    do    hereby   bind 


themselves,  their  helrci,  execntors,  aad  nm- 
dgns.  In  the  sum  of  five  tbonsand  doUaiB  tbat 
they  will  abide  by  the  award  of  the  azbitra- 
tors.  In  testimony  whereof,  the  poFties 
above  named  have  hereunto  set  their  bands 
and  seals,tbe  day  and  year  above  mentioned.'' 
Tbe  arbitrators  met  at  Medoc  Tineyards  oo 
the  12th  of  November,  1601,  tbe  plalntUT  rep- 
resenting C.  W.- Garrett  &  Ca,  and  the  de- 
fendant being  present  In  person.  The  mr- 
bitrators,  after  hearing  all  tlie  testimony  ot- 
tered on  both  sides,  made  the  foUowing 
award:  ''Noveml>er  12,  1S91.  Wherees,  cer- 
taip  matters  of  oontroversy  between  C.  W. 
Garrett  &  Co.  and  Garrett  &  Co.  have  been 
referred  t»  tbe  undersigned,  T.  J.  H&dley.  J. 
A.  Collins,  and  W.  P.  Simpson,  and  whereas 
we  have  tliia  day  met  at  Medoc,  and  caiefnlly 
examined  and  weighed  such  evidence  aa  was 
pMsented  by  parties  to  said  coatroversgr,  do 
make  the  following  award:  First  We  award 
that  said  Garrett  &  Co.  pay  to  C.  W.  Garrett 
&  Coi,  twenty-two  hundred  and  sixty-nine  doi- 
lars  and  fifty-five  one  hondredth  dollars,  a» 
per  account  of  C.  W.  Garrett  &  Co.,  admitted 
to  be  correct  Second.  We  award  that  C.  W. 
Garrett  &  Co.  pay  to  Garrett  &  Co.  one  hmn- 
dred  dollars  and  sevenjteen  one  himdredtli 
dollars,  being  balance  due  Paul  Qairett  oa 
book  of  C.  W.  Garrett  &  Co.,  per  account  ren- 
dered; and  also  that  O.  W.  Garrett  &  Co.  pay 
Garrett  &  Co.  sixty-seven  and  sixty-one  one 
hundredth  dollars  for  sour  wine  and  diacount 
the  discount  being  half  the  amount  etaarged 
against  Paul  Garrett,  in  account  rendered 
against  him  by  C.  W.  Garrett  &  Co.  TMrd. 
We  award  that  whereas  the  contract  be- 
tween the  parties  was  indefinite  as  to  its  da- 
ratlwi,  we  adjudge  it  should  mean  to  comtlnae 
for  twelve  months;  and  whereas,  by  reaseo 
of  a  supposed  sale  of  the  Medoc  property, 
for  the  failure  of  which  sale  Paul  G*nett 
was  in  no  way  responsible,  the  contract  was 
annulled  before  tbe  expiiattoii  of  twelre 
months,  and  the  said  Paul  Garrett  was  de- 
prived of  tbe  reasonable  profits  under  said 
contract:  Now,  therefore,  we  adjudge  that 
C.  W.  Garrett  &  Co.  pay  to  said  Paul  Gar- 
rett eight  hundred  dollars  as  damages.  Konrtb. 
We  award  that  Garrett  &  Ca  execute  to  C. 
W.  Garrett  &  Ca  a  note  of  even  date  here- 
with, t)earlng  interest  from  date  at  8^  per  an- 
num, for  $l,a01.8T,  due  six  months  fnxn  date. 
in  full  settlement  of  all  claims  between  tbe 
parties  to  date.  Fifth.  We  award  that  tbe 
matter  of  security  to  said  note  be  left  to  be 
agreed  vpon  between  Paul  Garrett  and  T.  W. 
Patton,  as  agreed  upon  by  these  geatlemea 
now  present     [Signed  by  the  arMtratora.]" 

The  defendant  immediately  upon  tbe  making 
of  the  award,  and  in  pursuance  of  It,  executed 
the  bond  upon  which  this  action  la  baaed, 
which  is  aa  follows:  "Six  months  after  date. 
I  promise  to  pay  to  the  order  of  C.  W.  Garrett 
&  Go.  thirteen  hundred  and  one  and  87/100 
dollars,  this  being  the  amount  awarded  in  an 
arbitration  held  this  day,  with  interest  from 
date  at  Sf  per  annum.    Witness  my  band  ana 
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seal,  thl8  the  12th  day  of  NoTember,  1891. 
[Signed  and  sealed  by  Paul  Oarrett.1"  The 
bond  was  aarigned  and  indorsed  to  Lucy  W. 
Garrett,  for  Taloe,  by  CS.  W.  Garrett  &  Co., 
and  by  her  indorsed  for  yalne  to  the  plaintiff. 
This  action  was  brought  to  recoyer  of  the 
defendant  the  amount  of  the  bond.  The  de- 
fendant set  up  as  a  defense  all  of  the  matters 
alMMit  which  he  had  complained  under  bis 
contract  with  0.  W.  Garrett  it  C!o.,  and  which 
were  submitted  to  arbitration,  and  averred, 
further,  that  he  liad  executed  the  bond  im- 
mediately upon  the  rendition  of  the  award, 
and  in  i^^iorance  of  any  omission  therein,  and 
in  further  ignorance  of  the  power  of  the  court 
to  review  said  award,  and  in  ignolrance  of  tlie 
erroneous  coostruction  of  the  law  in  regard 
to  the  contract,  as  set  out  In  section  IS  of  this 
answer,  and  of  his  right  in  the  premises." 
He  tben,  in  his  answer,  after  denying  that  the 
plaintiff  was  the  owner  of  the  bond,  averred 
other  matters  of  defense,  as  follows:  "(13) 
That,  after  dellveriitg  the  note  to  the  plain- 
tiff, Patton,  as  agent  of  the  said  C.  W.  Gar- 
rett &  Co.,  the  defendant  disccvered  that 
there  was  omitted  from  said  award  an  ac- 
count of  tlito  defendant  (called  Garrett  &  C!o.) 
against  said  C.  W.  Gairett  &  Co.,  mainly  for 
soar  wines  which  had  been  taken  back  from 
coBtomera  on  account  of  1Ji«lr  defective  qual- 
ity, which  on  the  bearing  was  admitted  to  be 
correct  by  the  plaiatlfT,  Patton,  and  which  the 
said  arbitrators  were  directed  by  him  to  al- 
low. The  said  arbitrators  inadvertently  over- 
looked the  same  in  making  their  calculations, 
and  allowed  defendant  no  credit  therefor. 
Said  account  amoimted  to  $241(60.  As  sooo 
as  defendant  detected  the  omission,  be  called 
the  attention  of  the  said  Fatten  to  the  same, 
and  be  then  and  there  agreed  that,  if  the 
arbitrators  intended  to  allow  the  account,  he 
would  «redlt  the  same  on  said  note;  and  he 
directed  the  defendant  to  see  Messrs.  Hadley 
&  Simpson,  who  eqpent  the  night  in  King- 
wood,  and  aactftain  from  them  whether  they 
intended  to  allow  the  same.  Said  Patton 
took  the  copy  of  the  account  filed  with  the 
arbltrat(»s,  and  said  he  would  show  It  to  the 
other  arbitrator  Dr.  John  A.  OoninSL  On  the 
next  morning  this  defendant  saw  said  Hadley 
and  Simpson,  and  they  declared  that  it  was 
their  intenti<Hi  to  allow  the  account,  and  they 
wrote  out  a  supplemental  award  allowhig  the 
sanie,  and  delivered  it  to  this  defendant  De- 
fendant sent  said  paper  to  the  plaintiff,  Pat- 
too,  and  has  not  seen  it  since.  (14)  That  said 
account  was  omitted  by  the  arbitrators  from 
undue  haste  and  by  a  mere  dsical  mistake, 
contrary  to  their  real  intoitlons,  and  the  same 
on^ht  to  be  credited  on  the  note  sued  upon, 
which  has  never  been  done.  (IS)  That  the 
said  arbitrators  endeavored  in  the  third  arti- 
cle of  their  award  to  follow- the  law  in  the 
construction  of  tite  contract  thereinbefore  re- 
ferred to,  and  the  defendant  insists  put  an 
erroneous  construction  thereon;  wherefore 
said  award  should  be  set  aside  and  annulled. 
(16)  That  defendant  requested  the  arbitrators 


to  etamine  the  account  of  the  defeodaat  with 
said  O.  W.  Garrett  &  Co.,  pointing  out  vari- 
ous Items  which  be  alleged  to  be  erroneous, 
and  which  amounted  to  at  least  two  hundred 
dollars,  but  they  neglected  and  failed  to  do 
80.  (17)  That,  If  said  plaintiff  owns  said  note, 
he  took  the  same  with  notice  of  the  afore- 
said matters  and  things,  and  after  its  maturi- 
ty. (18)  That  the  action  brought  by  O.  W. 
Garrett  &  Co.  (m  their  cUilm  for  $2,300  is  still 
pending  in  Halifax  saperior  court.  (19)  That 
on  the  23d  day  of  March,  1891,  said  C.  W. 
Oanrertt  &  (3o.  brought  an  action  against  this 
defendant,  trading  as  Garrett  A  Co.,  to  re- 
cover damages,  which  they  claimed  to  have 
suffered  by  reason  of  tlM  defendant  trading 
under  the  name  of  Garrett  &  Co.  This  de- 
fendant Insists  that  this  controversy  was  sub- 
mitted to  the  aforesaid  arbitrators  under  the 
agreement  set  out  in  section  10,  but  said  ar- 
bitrators failed  to  decide  the  same  or  make 
any  award  In  regard  thereto.  (20)  That  said 
action  is  still  pending  In  the  superior  court 
of  Halifax  county,  although  no  complaint  has 
been  filed  therein.  (21)  That  the  defendant 
has  instituted  an  action  in  the  superior  court 
of  Halifax  county,  returnable  to  March  term, 
1893,  thereof,  against  said  C.  W.  Garrett  &  Co., 
to  vacate  said  award  and  recover  his  dam- 
ages. WherefOTe  the  defendant  prays  judg- 
ment that  said  award  be  set  aside;  that  he 
have  credit  for  said  account  of  $241.60  and  In- 
terest;'that  said  note  be  declared  paid  in 
full;  for  sudi  other  and  further  relief  as  may 
b*  proper;  and  for  costs."  The  i^aintiff 
made  replication,  denying  the  averments  of 
the  answer  except  the  sixteenth,  which  he  re- 
piles  to  in  these  words:  "The  plaintiff  de- 
nies the  allegations  in  the  sixteenth  para- 
graph of  said  answer,  excepting  so  much  of 
the  said  allegations  which  state  that  the  de- 
fendant requested  tiie  arbitrators  to  examine 
the  account  of  the  defendant  with  said  C.  W. 
Garrett  A;  Co.,  pointing  out  various  items  at 
the  time.  That,  during  the  investigation  of 
the  arbitrators,  the  defendant  introduced  evi- 
dence, and  the  plaintiff  is  informed  and  be- 
lieves that  the  same  was  properly  beard  and 
considered  by  the  arbitrators  in  making  up 
their  award." 

Jas.  H.  Merrlmon,  for  appellant.  W.  W. 
Jones  and  F.  A  Sondley,  for  appellee. 

MONT(K)MERY,  J.  At  the  opening  ot  the 
trial,  the  defendant  prepared  and  asked  the 
court  to  submit  the  following  issues:  "Did 
the  arbitrators  undertake  to  decide  the  law  In 
construing  the  contract  between  C.  W.  Gar- 
rett &  Co.  and  Paul  Garrett,  and  decide  said 
questions  of  law  erroneously?  Did  the  ar- 
bitrators pass  upon  and  settle  all  material 
matters  submitted  to  them  for  their  arbitra- 
ment and  award?  Did  the  plaintiff,  as  agent 
of  C  W.  Garcett  &  Co..  agree  with  the  de- 
fendant that.  If  the  arbitrators  intended  to  al- 
low the  account  of  $241.60,  it  should  be  cred- 
ited on  the  note  sued  on?"    The  coxurt  re- 
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fused  to  give  them,  and  submitted  the  follow- 
ing: (1)  "Was  the  plaintiff  the  owner  of  the 
note  sued  on  at  the  date  of  the  Issuing  of  the 
summons  in  this  action?  (2)  Is  tfie  defend- 
ant Indebted  to  the  plaintiff,  and,  if  so,  in 
what  sum?"  The  defendant  excepted.  His 
honor  committed  no  error  in  either  refusing 
the  defendant's  issues,  or  in  submitting  the 
ones  he  did.  There  ate  only  two  issuable 
facts  raised  by  the  pleadings  in  this  case: 
<1)  Was  the  plaintiff  the  owner  of  the  bond? 
<2)  Was  it  still  due  aud  unpaid? 

It  has  been  settled  in  Emery  t.  Railroad 
Co.,  102  N.  C.  225,  9  S.  E.  139.  foUowing  Mc- 
Adoo  T.  Railroad  Co.,  105  N.  O.  151,  11  S.  B. 
S16,  and  a  large  number  of  cases  in  which 
the  ruling  has  been  affirmed,  that  it  Is  within 
the  sound  discretion  of  the  trial  judge  to  de- 
termine what  issues  shall  be  submitted,  and 
to  frame  them  subject  to  the  restrictions  (1) 
that  only  Issues  of  fact  raised  Hy  the  plead- 
ings are  submitted;  (2)  that  the  vradict  con- 
stitutes a  sufficient  basis  for  a  Judgment;  (3) 
that  It  does  not  appear  that  a  party  was  de- 
barred for  want  of  an  additional  issue  or  is- 
sues of  the  opportunity  to  present  to  the  Jury 
some  view  of  the  law  arising  out  of  the  evi- 
dence, nils  has  been  approved  in  Bonds  v. 
Smith,  106  N.  O.  564,  11  8.  E.  322;  Denmark 
V.  Railroad  Co.,  107  N.  a  187,  12  8.  E.  54; 
BlackweU  v.  EaUroad  Co.,  Ill  N.  0.  151,  16 
S.  B.  12;  Black  y.  Black,  UO  N.  0.  898,  14 
S.  E.  971.  • 

By  taking  up  and  passing  upon  the  de- 
fendant's exceptions  a  little  out  of  their  nu- 
merical (^er,  we  find  that  it  wUl  be  unnec- 
essary to  go  into  the  first  and  second  excep- 
tions. 

Third  exception:  "The  defendant  then  ask- 
ed his  honor  to  pass  upon  the  point  made  in 
tlie  fifteenth  paragraph  of  defendant's  an- 
swer, to  wit,  'that  said  arbitrators  endeav- 
ored, in  the  third  article  of  their  award,  to 
follow  the  law  in  the  construction  of  the 
contract  hereinbefore  referred  to,  and,  the  de- 
fendant Insists,  put  an  erroneous  construc- 
tion thereon;  wherefore  such  award  should 
be  set  aside  and  annulled,'  and  to  hold  that 
the  arbitrators  made  a  mistake  in  law,  and 
put  an  erroneous  construction  upon  said  con- 
tract, and  assessed  defendant's  damages  up- 
on such  erroneous  construction,  and  that  such 
award  was  void."  His  honor  committed  no 
error  in  overruling  this  exception.  Looking 
at  the  face  of  the  award,  to  which  we  are 
confined,  so  far  as  this  exception  is  ccm- 
cerned,  we  cannot  say  that  the  arbitrators  in- 
tended to  decide  the  matters  embraced  in  that 
exception  according  to  law.  The  words  "ad- 
judge," "determine,"  "award,"  when  used  by 
the  arbitrators,  do  not  necessarily  carry  with 
them  the  idea  of  a  Judgment  according  to 
law.  Arbitration,  as  a  means  of  settling  dis- 
puted matters,  being  so  much  favored  by  the 
courts,  they  will  be  slow  to  set  aside  awards 
because  It  is  alleged  that  the  arbitrators  have 
attempted  to  decide  according  to  law,  and 
have  "missed  it"    The  language  of  the  award 


in  this  case  is  not  stronger  than  that  ased  by 
the  arbitrators  in  the  case  of  King  v.  Mauu 
facturing  Ca,  79  N.  0.  360,  and  that  award 
was  upheld.  Besides,  an  award  ought  not  to 
be  set  aside  unless  in  cases  where  the  deci- 
tion  is  plainly  and  grossly  against  law.  not 
where  the  point  decided  might  be  donbtful. 
Cleary  v.  Coor,  1  Hayw.  (N.  C.)  225. 

Fourth  exception:  "The  defendant  ofTered 
to  show  tliat  plaintiff  agreed  with  tbe  de- 
fendant that,  if  tbe  arbitrators  intended  to  al- 
low a  credit  of  $241.60  on  account  of  sour 
wines,  the  note  stionld  be  credited  wltb  that 
amount,  and  that  the  arbitrators  did  Intend 
to  allow  same,  and  omitted  it  by  inadver- 
tence; that  this  was  after  the  note  was  exe- 
cuted. Plaintiff  objected.  His  honor  sus- 
tained the  objection,  and  the  defendant  ex- 
cepted." We  can  see  no  error  in  ills  honor's 
overruling  this  exception.  The  promise  al- 
leged to  have  been  made  by  the  plaintiff  was 
clearly  without  consideration.  No  benefit 
could  possibly  have  accrued  to  tlie  plaintiff, 
but  a  loss;  and  the  defendant  does  not  pre- 
tend that  he  was  put  to  any  loss,  inconven- 
ience, or  trouble  by  reason  of  the  promise. 

Fifth  exception:  "Defendant  offered  to  show 
that  the  arbitrators  did  not  pass  upon  all 
matters  submitted  to  them  between  C.  W. 
Garrett  &  Co.  and  Garrett  &  Co.,  and  be- 
tween O.  W.  Ckirrett  &  Co.  and  defendant. 
Tbe  plaintiff  objected.  EUs  honor  sustained 
the  objection,  and  defendant  excepted."  Sixth 
exception:  "Defendant'  offered  to  show  that 
the  account  for  sour  wine  was  omitted  by  the 
arbitrators  from  defendant's  credits  by  undue 
haste  and  a  mere  clerical  mistake,  omtiary  to 
the  real  intention  of  the  arbitrators.  Tlie 
plaintiff  objected.  His  honor  sustained  the 
objection,  and  defendant  excepted."  We  wlU 
consider  as  one  the  fifth  and  sixth  exceptions, 
for  the  fifth  cannot  be  considered  if  it  is  dis- 
connected from  tlie  sixth,  because  it  is  too 
general  in  its  terms  and  language.  It  does 
not  point  out  any  particular  matter  which 
was  presented  to  the  arbitrators  and  which 
they  refused  to  hear,  as  was  the  case  In 
Walker  v.  Walktf,  60  N.  a  259,  cited  by  tbe 
defendant  But  if  the  fifth  exception  should 
be  considered  as  another  form  of  exoeittion  6. 
we  then  have  the  question  presented  as  to 
whether  a  mistake  of  tbe  arbitrat<»8  can  t>e 
set  up  to  defeat  in  wlKde  or  in  part,  tbe 
award.  We  are  clear  that  it  cannot  lie.  Oot^ 
ruption  or  partiality  are  grounds  for  settins 
aside  an  award,  but  not  so  a  mistake,  unless 
the  arbitrators  Iiave  been  led  into  tbat  mi^ 
take  by  undue  means,  or  unless  they  have 
fallen  into  the  mistake  by  the  frandnl«it 
concealment)  of  a  party.  A  mistake  commit- 
ted by  an  arbitrator  Is  not  of  itself  saffldem 
ground  to  set  aside  tiie  award.  If  an  arbi- 
trator makes  a  mistake  eith«'  as  to  law  or 
fact  it  is  the  misfortune  of  the  party,  and 
there  is  no  help  for  it  There  is  no  right  of 
appeal,  and  the  court  has  no  power  to  revise 
the  decisions  of  "Judges  who  are  of  the  por^ 
ties'  own  choosing."    An  award  is  Intended  to 
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settle  tbe  matter  In  controverey.  and  thns 
save  the  expense  of  litigation.  If  a  mistake 
be  a  sHfficient  ground  for  setting  aside  an 
award,  it  opens  a  door  tor  coming  into*  court 
In  almost  every  case;  for  In  nine  cases  out  of 
ten  some  mistake,  either  of  law  or  fact,  may 
be  suggested  by- the  dissatisfied  party.  Thus, 
the  object  of  references  would  be  defeated, 
and  arbitration,  tDstead  of  ending,  would  tend 
to  Increase,  litigation.  Baton  r.  Baton,  8 
I  red.  £q.  102.  There  was  no  error  in  his 
honor's  overruling  these  exceptions. 

In  thus  dlsqimslng  of  the  exceptions  which 
we  have  discussed,  It  Is  not  necessary  to  pass 
upon  the  others.  We  have  given  these  ex- 
ceptions more  consideration  probably  than  they 
were  entitled  to,  because  of  the  earnestness 
and  ability  wltb  which  they  were  discussed 
by  the  counsel  for  both  sides;  for,  beyond 
question,  when  the  defendant,  agreeably  to 
the  award,  executed  his  bond  for  the  amount 
awarded  to  C.  W.  Garrett  &  Co.,  he  could  not 
be  heard  to  say,  when  sued  for  the  amount, 
that  he  had  executed  the  bond  In  Ignorance  of 
mistake  in  the  award,  and  In  further  Igno- 
rance of  the  power  of  the  court  to  revise  the 
same.  In  executing  the  bond,  the  defendant 
partially  performed  the  award,  and  he  Is  es- 
topped thereby.  Bryan  v.  Jeffreys,  104  N.  0. 
242, 10  S.  B.  187.    No  error. 


STATE  V.  WERNWAG. 

(Supreme  Court  of  North  Carolina.     April  30, 

1895.) 

OrDISASOE— ViOLATIOS. 

An  ordinance  prohibited  the  sale  of  fresh 
meats  withont  license  within  certain  limits.  A 
butcher  doing  business  outside  of  these,  limits,  in 
response  to  an  order  for  fresh  meats,  delivered 
them,  for  a  price  agreed  on,  to  the  purdiaser 
within  the  limits,  add  a  sale  in  violation  of 
the  ordinance. 

Appeal  from  criminal  court,  Buncombe 
county;  Jones,  Judge. 

A.  Wemwag  was  convicted  of  selling  fresh 
meat  without  a  license,  in  violation  of  a 
city  ordinance  of  Asbcvllle,  and  appeals.  Af- 
firmed. 

The  Attorney  Genial,  for  the  State. 

MONTGOMERY,  J.  The  city  of  AsheviUe, 
by  one  of  Its  ordinances,  prolilbits  by  fine 
the  sale  of  fresh  meats,  without  a  license  first 
had  from  the  city,  within  a  radius  of  three- 
fourths  of  a  mile  from  the  courthouse  as  the 
center  of  the  circle,  except  at  the  market  es- 
tablished by  the  city.  The  defendant,  who 
lived  and  conducted  the  business  of  a  seller  of 
fresh  meats  outside  of  the  three-fourths  mile 
limit,  received  a  telephonic  message  from  C. 
EL  Southwlck,  manager  of  an  hotel  Inside  of 
the  limit,  to  bring  to  him  at  the  hotel  some 
fresh  meats,  the  prices  being  agreed  on. 
Agreeably  to  this  message,  the  defendant 
brought,  in  his  own  wagon,  the  meats  to  the 
hotel,  and  delivered  the  same,  receiving  pay- 


ment afto'wards.  In  making  this  transaction, 
did  the  defendant  violate  the  city  ordinance, 
and  thereby  become  liable  for  the  fine  im- 
posed by  the  city?  We  are  of  the  opinion  that 
he  did.  In  the  first  place,  the  goods  ori&rei 
were  not  of  a  specific  character,  and  therefore 
the  contract  waa  only  executory.  The  wit- 
ness said,  "I  telephoned  to  the  defendant  to 
send  me  some  fresh  beef  and  fresh  mutton, 
describing  such  as  I  desired."  It  cannot  be 
doubted  that  If  the  meat,  when  delivered  at 
the  hotel,  had  not  been  of  the  kind  wdered, 
the  buyer  could  have  refused  to  receive  it 
"Where  there  Is  a  sale  of  goods  generally,  no 
property  In  them  passes  until  delivery,  be- 
cause until  then  the  very  goods  sold  are  not 
ascertained."  BenJ.  Sales,  g  315.  The  gen- 
eral rule  Is  that,  if  It  Is  a  part  of  the  con- 
tract of  sale  that  the  seller  shall  deliver  the 
property  sold  at  some  place  specified,  and  re- 
ceive payment  on  delivery,  title  will  not  pass 
until  such  delivery.  Id.  t  S25;  Edmondson  v. 
Port,  75  N.  0.  405. 

2.  The  transaction  was  executory.  The  dif- 
ference between  this  and  a  sale  Is  that  In  the 
latter  the  goods  which  are  the  subject  of  the 
ccmtract  become  the  property  of  the  buyer 
Immediately  upon  the  conclusion  of  the  con- 
tract, regardless  of  delivery,  and  the  risk  of 
loss  or  Injury  is  upon  tVk  buyer;  whereas  m 
an  executory  contract  the  title  to  the  goods 
Is  In  the  seller  until  the  contract  Is  executed. 
If,  in  this  case,  the  fresh  meats  had  been 
lost  or  destroyed  on  their  way  from  the  de- 
fendant's shop  to  the  hotel,  how  could  It  be 
thought  that  the  proprietor  of  the  hotel  would 
be  compelled  to  pay  for  that  which  he  had 
never  received,  and  which  the  defendant  prom- 
ised to  deliver  to  him  at  his  hotel  In  good 
condlti(Mi?  The  plain  meaning  of  this  matter 
is  this:  The  hotel  manager  sent  a  message 
to  a  seller  of  meats  outside  of  the  three-fourths 
mile  limit:  "Bring  me  some  fresh  meats  of 
a  certain  description.  If  they  are  such  as  I 
order,  I  will  take  them,  and  pay  yon  for  them; 
If  they  are  not  of  the  kind  I  order,  I  will 
not."    Surely  there  Is  no  sale  In  this. 

3.  The  transaction  cannot  be  a  sale.  In  a 
bargain  and  sale  the  thing  which  Is  the  sub- 
ject of  the  contract  becomes  the  propaty  of 
the  buyer  the  moment  the  contract  Is  conclud- 
ed, without  regard  to  whether  the  goods  are 
delivered  to  the  buyer  or  remain  In  the  pos- 
session of  the  seller.  Lester  v.  Bast,  49  Ind. 
588.  If,  by  the  terms  of  the  contract,  the 
seller  Is  required  to  send  or  forward  the 
goods  to  the  buyer,  the  title  and  risk  remain 
In  the  seller  until  the  transference  Is  at  an 
end,  after  which  time  the  title  Is  vested  In  the 
buyer.  Bloyd  t.  Pollocks,  27  W.  Va.  76;  Tay- 
lor V.  Cole,  111  Mass.  363;  Fry  ▼.  Lucas,  29 
Pa.  St  356.  The  cases  of  Armstrong  v.  Best, 
112  N.  C.  59,  17  S.  E.  14,  and  Ober  v.  Smith, 
78  N.  C.  313,  are  easily  to  be  distinguished 
from  the  cases  above  cited,  and  the  points 
are  not  of  the  same  cliaracter  with  those.  In 
Armstrong  v.  Best,  and  Ober  v.  Smith  the  or- 
ders for  goods  were  written  in  North  Care- 
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Una,  and  sent  by  letter  to  Baltimore.  The 
goods  were  selected  by  the  sellers,  and  dellT- 
ered  to  common  carriers,  unconditionally,  for 
the  purchasers.  The  delivery  to  the  commwi 
carriers  completed  the  contract,  and  upon  that 
completion  our  court  held  that  the  contract 
was  governed  by  the  laws  of  North  Caro- 
lina, and  not  that  the  sale  was  complete  when 
the  jtoods  were  ordered  In  North  Carolina. 

There  Is  no  merit  In  the  exception  made  by 
the  defendant  to  the  court's  allowing  an 
amendment  to  the  warrant  Issued  by  the  may- 
or. The  amendment  did  not  change  the  na- 
ture of  the  action,  and  therefore  the  power  of 
the  court  to  allow  an  amendment  was  unre- 
stricted. State  T.  Vaughan,  91  N.  u.  635; 
State  V.  Norman,  110  N.  0.  484.  14  S.  B.  9e& 
There  was  no  error  In  the  Judgment  of  the 
court  below,  and  the  same  Is  af&rmed. 


HOLDEN  T.  STRICKI.AND  et  ox. 

(Supreme  Court  of  North  Carolina.     April  30, 

1895.) 

Rb8clti!;o  Tri-st  —  Patmb:w  fok  Lasd  —  Dis- 

CHAROB  or  TarsT — Bubsooation  ov  tirxBTT 

— IstuBS— ScBMisaiox  to  Jdbt. 

1.  Whether  tliere*wa8  sufficieDt  evidence  to 
authorize  the  mibmissioo  of  certain  issues  to  the 
jnry  will  not  be  considered  on  appeal  unless  the 
point  was  raised  before  such  issues  were  snb- 
mitte<l. 

2.  The  assets  of  a  decedent,  real  or  personal, 
cannot  be  applied  to  the  payment  of  debts,  where 
there  is  no  lien,  except  through  the  personal  rep- 
reseiitatiTea. 

3.  Where  one  holds  land  under  a  trust  first 
for  the  payment  of  money  advanced  for  its  pui> 
chase,  and  then  for  the  benefit  of  another,  the 
lender  has  an  equitable  estate  therein  until  his 
debt  is  paid;  and  the  snrrender  of  the  trustee's 
note  representing  such  debt  for  a  new  one,  made 
by  other  persons,  will  not  discharge  the  trust. 

4.  Where  land  is  held  in  trust  for  the  pay- 
ment of  a  debt,  a  third  person,  who  is  com- 
pelled by  law  to  pay  the  amount,  becomes  sub- 
rogated to  the  rightA  of  the  cestui  que  trust,  and 
may  collect  the  amount  so  paid  from  the  land. 

Appeal  from  superior  court,  Franklin  coun- 
ty;   Sbuford.  Judge. 

Action  by  T.  B.  Holden  against  B.  P.  Strick- 
land and  Dora  C.  Strickland,  his  wife,  to  have 
lands  held  by  defendant  Dora  C.  Strickland 
declared  subject  to  a  parol  trust  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

N.  Y,  GuUey,  for  appellants.  O.  M.  Cook^ 
for  appellee; 

FURCHES,  J.  It  appears:  That  Richard 
Holden,  Sr..  father  of  the  plaintiff  and  of 
the  feme  defendant,  was  the  owner  of  a  con- 
siderable body  of  laud,  but  was  in  debt,  upon 
which  Judgments  had  been  recovered  against 
him  for  more  than  $1,600;  and  In  March,  1872, 
the  sheriff  of  Franklin  county  sold  said  land 
under  fsecutlon,  then  In  his  hands.  Issuing 
on  the  Judgments.  At  the  sale  theee  lands 
were  bid  off  by  Richard  Holden,  Jr.,  at  the 


price  of  |1,S29,— an  amount  snfRdent  to  sat- 
isfy the  Judgments.  Young  Holden  did  not 
have  the  money  to  make  this  purchase,  but 
bid  them  off  under  an  arrangemeat  made  be- 
tween himself,  his  fAther,  Richard  Holden, 
Sr.,  and  F.  L.  B.  Harris.  Harris  was  to  fur- 
nish the  money  to  pay  for  th^  land,  and  Hlcb- 
ard  Holden,  Jr.,  gave  his  note  to  Harris  for 
the  same,  and  was  to  take  a  deed  for  tbe  land, 
and  hold  it,  first,  in  trust  to  pay  Harris  back 
his  money,  and  then  In  trust  for  his  father, 
Richard  Holden,  Sr.  This  was  all  done,  and 
the  Holdens,  It  seems,  commenced  to  pay 
Harris  his  money.  But  In  1874,  and  before 
Harris  had  been  paid  in  full,  Richard  Holden, 
Jr.,  died,  the  legal  title  to  the  faind  stQI  being 
in  him.  That  not  long  after  the  death  of 
Richard  Holden,  Jr.,  his  father,  Richard  Hold- 
en, Sr.,  commenced  an  action  agahist  bis 
widow  and  heirs  at  law  In  the  supoior  court 
of  Franklin  county,  alleging  the  facts  above 
stated,  and  demanding  a  Judgment  dedarlng 
the  defendants  (the  widow  and  heirs  at  law 
of  Richard  Holden,  Jr.)  trustees  of  said  land, 
and  that  they  be  required  to  convey  to  him. 
And  the  court  so  adjudged,  and  under  tbe  de- 
cree of  the  court  the  legal  title  to  the  hind 
was  made  to  Richard  Holden,  Sr.  Harris  was 
not  a  party  to  this  action,  and  not  bound  by 
the  Judgment  therein,  nor  the  conreyaBce 
made  thereunder.  That  after  this.  In  the 
month  of  May,  1888,  the  debt  to  Harris  then 
being  reduced  to  $409.38,  Harris  surrenders 
the  note  given  him  In  1872  by  Richard  Holden, 
Jr.,  and  Richard  Holden,  Sr.,  Bryant  M. 
Holden,  F.  C.  Holden,  and  T.  B.  Holden  exe- 
cute their  note  to  the  said  F.  L.  B.  Harris  for 
the  amount  still  remaining  due  on  the  note 
of  Richard  Holden,  Jr.  (B.  M.  Holden.  K.  C 
Holden,  and  T.  C.  Holden  being  sons  of  Rich- 
ard Holden,  Sr.).  That  after  this  last  note 
was  given  there  was  paid  on  it  the  sum  of 
$182.50,  and  some  time  after  this  the  said 
Richard  Holden,  Sr.,  died,  leaving  tbe  re- 
mainder of  the  Harris  debt  unpaid.  At  tbe 
time  of  the  execution  of  this  last  note  to  Har- 
ris, Richard  Holden,  Sr.,  was  still  tbe  legal 
owner  of  450  acres  of  the  land  originally 
bought  by  Richard  Holden,  Jr.,  which  he  di- 
vided Into  three  lots,  and  executed  separate 
deeds  therefor,  conveying  one  of  the  said  lota 
to  the  plaintiff,  T.  B.  Holden,  one  lot  to  F.  a 
Holden,  and  the  other  lot  to  hte  daughter. 
Dora  C.  Strickland,  then  the  wife  of  Frank 
Green;  and  the  consideration  expressed  In  all 
these  deeds  is  natural  love  and  affection.  But 
the  plaintiff  alleges  that  there  was  another 
consideration  for  all  these  deeds,  in  addition 
to  that  of  nntural  love  and  affection,  and  that 
was  that  the  grantees  should  each  i>ay  one- 
third  of  the  Harris  debt,  then  unpaid,  an(* 
that  the  deeds  were  executed  with  this  nnder- 
trtandlng,  and  that  the  defendant  Dortt  took 
her  lot  under  this  agreement,  which  plaintiff 
says  was  a  parol  trust.  He  then  afleges  tliat 
after  the  death  of  his  father,  Richard  Holden. 
Sr.,  Harris  brought  a  suit  In  the  snpertor 
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court  of  Fraaklla  county  on  tlie  note  given 
him  by  Richard  Holden,  Sr.,  and  B.  M.  Hold- 
«n,  F.  C.  Holden,  and  himself,  in  which  be 
aat  up  the  trust  of  1872,  when  the  land  was 
porcbased  by  Blchard  Holden,  Jr.;  ttiat  in 
tlilB  action  Harris  reooT«:ed  judgment  on  his 
note,  and  had  the  tmst  of  1872  declared,  and 
decree  and  order  to  sell  said  land  to  satisfy 
his  judgment;  tliat  plaintiff  was  one  of  the 
signers  of  said  note,  and  a  defendant  in  said 
actloa,  and  Harris  was  proceeding  to  sell  his 
land  under  salA  judgment,  and  tp  prevent  his 
lands  from  being  sold  he  paid  off  and  satisfied 
the  Harris  judgment,— and  now  asks  that  the 
lot  eonveyed  to  the  defendhnt  Does  be  sub- 
jected to  the  payment  of  one-third  of  the 
amount  he  paid  said  Harris.  Defendants, 
in  their  answer,  admit  that  the  land  was 
bought  by  Blchard  Holden,  Jr.,  as  alleged; 
that  Harris  furnished  the  money,  and  that  said 
Richard  tooi.  an  absolute  deed  for  the  land, 
but  in  trust  first  to  pay  Harris  back  the  pur- 
chase money,  and  then  in  trust  for  his  father, 
Richard  Holden.  Sr.,  and  that  Uichard,  St.,  is 
dead;  and  that  Harris'brought  suit  and  recov- 
ered judgment  as  alleged.  But  they  say  that 
the  defendants  were  not  parties  to  this  action, 
and  not  bound  by  the  judgment;  and  they 
doiy  that  the  defendant  Dora  agreed  to  pay 
anything  on  the  Harris  debt,  or  that  she  took 
her  lot  under  any  parol  trust  from  her  fa- 
ther,  but,  on  the  contrary,  she  took  it  free 
from  any  tmst  whatever,  and  is  now  the  al>. 
solute  owner  thereof,  free  from  any  claim  of 
the  plaintiff  thereon,— and  denies  the  plain- 
tiff's right  to  recover.  The  court  submitted 
the  following  issues  to  the  jury:  "(1)  Did 
Richard  Eiolden  leave  any  personal  property 
applicable  to  the  debt  of  F.  U  B.  Harris  7 
No.  (2)  If  so,  what  was  the  value? 
None.  (8)  What  was  the  proportion  in 
value  of  the  tract  conveyed  to  defendan| 
Dora  to  the  whole  tract  of  450  acres,  as  con- 
veyed? Ao8.  One-third.  (4)  Did  Blchard 
Holden,  at  the  time  of  his  conveyance  6f  the 
land  to  defendant  Dora  Strickland,  retain  suf- 
ficient property  to  pay  his  debts,  and  avail- 
able for  that  purpose?  Ans.  No.  (5)  Did 
Richard  Holden,  Sr.,  convey  the  land  to  de- 
fendant Dora  in  trust  to  pay  Its  proportion  of 
the  Harris  debt,  as  alleged  in  the  complaint? 
Ans.  Yes.  (G)  Did  Harris  abandon  his  origi- 
nal trust  on  the  land  before  the  conveyance 
of  tke  land  to  the  feme  defendant?  Ans. 
No." 

The  case  on  appeal  appears  to  set  out  the 
whole  evidence.  F.  C.  Holden,  a  witness  for 
plaintiff,  among  other  things,  testified,  under 
objection  of  d^endants,  as  follows:  "I  have 
settled  my  part  of  the  Harris  debt  with  my 
brother  T.  B.  Holden.  I  paid  him  in  land 
to  ttie  amount  of  9100.  There  was  no  money 
passed.  When  my  father  divided  up  tlie 
land,  he  told  me  and  T.  B.  Holdeo  and  Frank 
Creen,  who  was  then  my  sister's  husband, 
that  tile  Harris  debt  had  not  been  paid;  that 
be  wished  to  divide  his  land,  and  we  must 
help  him  pay  that  debt     He  said  he  would 


do  what  he  could,  but  if  he  could  not  pay  it 
all  we  would  have  to  pay  the  balance.  This 
was  the  day  the  land  was  being  run  out  for 
division.  Mine  was  run  out  before  that  time. 
Frank  Green  was  my  sister's  husband,  and 
was  there  to  see  how  the  lines  were  run.  My 
sister  was  not  there.  I  went  home  after  the 
land  was  surveyed,  and  was  not  present 
when  the  deeds  were  written;"— and  defend- 
ants excepted.  This  is  the  only  exception 
presented  by  the  record,  and  the  evidence 
above  quoted  and  objected  to  seems  to  be  all 
the  evidence  as  to  a  parol  trust,  as  between 
Richard  Holden,  Sr.,  and  the  defendant  Dora, 
except  the  testimony  of  W.  R.  Martin,  in 
which  he  says:  "I  wait  over  there  to  take 
probate  on  some  deeds,  and  Richard  Holden, 
Sr.,  In  the  course  of  a  conversation,  said 
something  about  he  had  divided  up  his  lands, 
and  his  children  would  have  to  pay  the  Har- 
ris debt"  We  do  not  think  this  evidence 
competent  or  sufficient  to  authorise  the  court 
to  submit  the  fourth  Issue  to  ttie  jury,  and, 
if  the  defendants  had  asked  the  court  so  to 
instruct  the  jury,  we  would  have  sustained 
their  prayer.  Bnt,  as  no  snch  prayer  was 
made,  we  cannot  consider  this  question  as 
to  whether  there  was  any  evidence,  or  any 
such  evidence  as  sbonid  have  been  submitted 
to  the  jury.  State  v.  Kiger,  115  N.  C.  746, 
ao  S.  B.  456.  And  we  prefer  to  put  our 
opinion  upon  facts  admitted,  or  not  disputed, 
rather  than  upon  the  exception  to  evidence 
which  seems  to  us  to  have  been  immaterial, 
and  to  have  proved  so  little.  If  anything. 

It  is  contended  that  the  judgment  below 
should  be  sustained  upon  the  doctrine  of  con- 
tribution, and  the  case  of  Badger  v.  Daniel, 
79  N.  C.  872,  is  cited  as  authority  for  this 
position.  But  we  do  not  think  so.  Nor  do 
we  think  Badger  v.  Daniel  supports  this  po- 
sition. In  that  case  the  personal  representa- 
tive of  Joyner,  ttie  debtor,  as  well  as  his 
devisees,  were  made  parties  to  the  action. 
This  being  so,— that  is,  the  estate  of  Joyner 
being  represented, — ^the  matter  of  contribu- 
tion was  worked  out.  But  our  case  differs 
from  Badger  v.  Daniel  In  several  important, 
and  we  think  essential,  resi>ect8.  The  first 
is,  as  we  have  stated,  in  tliat  case  the  personal 
representative  of  tlie  debtor's  estate  was  a 
party,  and  in  this  case  the  personal  repre- 
sentative is  not  a  party.  And  we  think  it  a 
well-settled  rule  in  this  state  that  no  assets 
of  a  deceased  person  can  be  applied  to  the 
payment  of  debts,  where  there  is  no  lien,  ex- 
cept by  or  through  the  personal  representa- 
tive, whether  lands  or  personal  effects.  Slick 
V.  Walker,  106  N.  O.  285,  11  8.  B.  183;  Mau- 
ney  v.  Holmes,  87  N.  G.  428;  Murchlson  v. 
WUliams,  71  N.  C.  135.  Another  distinction 
is  tlurt  in  Badger  v.  Daniel  the  lands  there 
subjected  to  the  payment  of  the  debts  of  the 
testator  were  willed  to  the  defendants,  oth- 
er than  the  execntor,  and  under  the  law  they 
v/eee  subject  to  the  payment  of  detits,  while 
In  this  case  tlie  lands  of  the  defendant  were 
not  willed  to  her  by  the  debtor,  bnt  were 
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conveyed  to  her  by  deed  during  the  lifetime 
of  the  debtor,  and  werp  not,  like  the  lands  de- 
Tlsed  In  the  case  of  Badger  v.  Daniel,  subject 
to  the  payment  of  any  debt  dae  by  Richard 
Holden,  Sr,  at  the  time  of  his  death,  unless 
the  conveyance  was  made  In  fraud  of  such 
debt.  They  are  not  void,  as  contended,  but 
only  voidable,  under  the  statute  of  13  Eliz., 
if  conveyed  in  fraud  of  creditors.  And  this, 
under  our  law,  can  only  be  determined  by 
or  through  the  personal  representative.  Mur- 
chison  T.  Williams  and  Tuck  v.  Walker,  su- 
pra. 

But  It  Is  admitted  that  Richard  Holden, 
Jr.,  bought  the  land,  and  that  Harris'  money 
paid  for  it;  that  Holden  took  a  deed  for  the 
same  under  the  express  agreement  to  hold 
It  In  trust,  first  to  repay  Harris  the  purchase 
money,  and  then  in  trost  for  his  father  Rich- 
ard Holden,  Sr.  The  fact  that  the  land  was 
bought  and  paid  for  with  the  money  of  Har- 
ris constituted  Holden  a  trustee  for  Harris' 
benefit,  to  the  extent  of  the  money  paid, 
without  tlie  express  agreemeit  that  he  was  to 
bold  it  in  trust  for  Harris.  York  v.  Landls, 
65  N.  C.  635;  Stalllngs  v.  Lane,  88  N.  C.  214. 
And  the  equitable  estate  would  have  been 
in  Harris  by  operation  of  law.  But  In  this 
case  there  was  not  only  the  trust  the  law  cre- 
ated, but  there  was  an  express  trust  that  Rich- 
ard Holden,  Jr.,  should  hold  It,  first  to  pay 
Harris's  debt,  and  then  for  bis  fiitber.  This 
being  so,  the  equitable  estate  in  said  land 
was  in  Harris  until  his  debt  was  paid.  Sbel- 
ton  V.  Shelton,  5  Jones,  Eq.  202;  Shields  v. 
Whitaker,  82  N.  0.  516.  And  the  fact  that 
be  surrendered  the  note  given  him  by  Rich- 
ard Holden,  Jr.,  and  took  the  note  of  Richard 
Holden,  Sr.,  and  his  three  sons  B.  H.  Hoiden, 
F.  C.  Hoiden,  and  T.  B.  Holden,  did  not  dis- 
charge the  trust  to  him.  Hyman  v.  Dever- 
eux,  03  N.  G.  624;  Ijames  v.  Galther,  93  N. 
C.  358.  But  it  did  change  the  evidence  of 
debt,  and  give  him  other  additional  security 
therefor.  Before  this  note  was  executed, 
neither  was  Richard  Holden,  Sr.,  B.  M.  Hol- 
den, or  F.  C.  Holden,  or  T.  B.  Holden,  twund 
to  Harris  for  the  debt  But  after  that  they 
were  all  bound  for  the  deirt,  and  he  might 
collect  it  out  of  either  of  them,  if  it  became 
necessary  to  do  so.  And,  though  the  case 
does  not  say  so  in  so  many  words,  we  think 
sufficient  appears  to  show  that  this  new  note 
was  given  by  Richard  Holden,  Sr.,  as  princi- 
pal, and  his  sons,  as  sureties.  This  being  so, 
Richard,  Sr.,  and  then  the  lands,  were  bound 
for  this  debt  first;  the  sureties  to  the  note 
were  only  bound  as  sureties,  both  to  Richard, 
Sr.,  and  to  the  land,  which  had  already  been 
dedicated  to  the  payment  of  this  delit  In 
other  words,  B.  M.  Holdoi,  F.  C.  Holden, 
and  T.  B.  Holden  were  sureties  to  both  Rich- 
ard Holden,  Sr.,  and  also  to  the  land.  And 
Rlctiard  Holden,  Sr.,  and  the  land,  were  both 
principal  debtors,  as  to  these  sureties.  And, 
this  being  so,  it  would  seem  that,  as  T.  B. 
Holden  had  paid  the  debt  of  his  principal,  be 
would  have  the  right  to  be  reimbursed  out 


of  the  principal,— the  land.  Totfc  ▼.  Laadls. 
supra;  Nelson  v.  Williams,  2  Dev.  &  B.  Eq. 
118;  Bank  v.  Jenkins,  64  N.  O.  719;  Mat- 
thews V.  Joyce,  85  N.  G.  258. 

But  there  is  another  view  presented  by  tbe 
facts  in  this  case  which  seons  to  us  to  sustain 
the  plaintlfTs  right  to  recover,  as  against  tbe 
defendants,  and  that  Is,  the  whole  of  tbe  450 
acres  of  land  was  dedicated  to  the  payment 
of  the  Harris  debt  He  had  the  right  to  col- 
lect one-third  of  his  debt  out  of  the  lot  given 
to  defendant  Dora.  And  whia  the  plaintiff 
was  compelled,  by  Judgment  to  pay  Eiarris. 
he  was  subrogated  to  the  rights  of  Harris. 
B^  V.  Jasper,  2  Ired.  Eq.  597;  Fox  v.  Alex- 
ander, 1  Ired.  Eq.  340;  Harris  v.  Harrison, 
78  N.  C.  202;  Herron  v.  Marshall,  42  Am. 
Dec.  447,  and  note;  Insurance  Co.  v.  Middle- 
part,  124  U.  8.  534,  8  Sup.  Ct  625.  This  be- 
ing so,  it  seems  to  us  the  Judgment  below 
should  be  sustained.    Affirmed. 

AVERT,  J.  (concurring).  The  only  testi- 
mony offered  to  subject  the  land  conveyed  by 
the  father  to  his  dang&ter  (now  Mrs.  Strick- 
land, then  Mrs.  Green)  by  deed  absolute  up- 
on its  face,  with  the  burden  of  the  trust  is 
tliat  of  the  grantee's  brother,  and  is  as  fol- 
lows: "When  my  father  divided  up  the  land, 
he  told  me  and  T.  B.  Holden  and  Frank 
Green,  who  was  then  my  sister's  husband, 
that  the  Harris  debt  had  not  been  paid;  that 
be  wished  to  divide  up  his  land,  and  we  must 
help  to  pay  that  debt  He  said  be  would  do 
what  he  could,  but  if  he  could  not  pay  it  all 
we  would  have  to  pay  the  balance.  This  was 
the  day  the  land  was  being  run  out  for  divi- 
sion. Mine  had  been  run  out  before  that 
time.  Frank  Green  was  my  sister's  husband, 
and  was  there.  My  sister  was  not  present 
I  went  home  after  the  land  was  surveyed, 
^nd  was  not  present  when  the  deeds  were 
written."  It  is  an  established  rule  of  law 
that  In  order  to  the  creation  of  a  parol  trust 
thereby,  the  declaration  of  a  grantor  must  be 
made  either  prior  to  or  contemporaneously 
with  the  execution  of  the  deed,  and  must  be 
sufficiently  explicit  and  definite  to  Indicate 
clearly  what  is  the  subject-matter  of  the 
trust  the  extent  of  the  charge  or  burden  tan- 
posed,  and  the  purpose  for  which  -it  Is  im- 
posed. 1  PertT,  Trusts,  i  77.  This  princi- 
ple arises  out  of  the  very  nature  of  a  trust 
which  is  an  unexecuted  use,  and  which,  when 
created,  before  the  enactment  of  the  statute 
of  uses,  by  a  declaration  accompanying  or 
preceding  a  feoffment,  must  have  been  so  cer^ 
tain  that  the  witnesses  could  bear  bi  their 
memories  such  a  clear  and  determinate  recol- 
lection of  the  conscientious  duty  devolved  up- 
on the  feoffee  as  would  enable  the  ecclesias- 
tical court  to  enforce  it  If  one  had  simply 
said,  when  erecting  monuments  to  indicate  Si- 
vision  boundaries,  that  unless  he  shonld 
meantime  discharge  a  certain  debt  his  chil- 
dren, who  would  be  enfeoffed  by  him  of 
diares  unequal  in  quantity  and  value  of  liB 
land,  must  pay  it,  without  indicating  in  what 
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proportion,  no  conrt  of  conscience  would  bave 
assumed  to  declare  that  bis  purpose  was  to 
require  them  to  pay  equal  portions  of  the 
debt  out  of  unequal  bounties  bestowed  by 
him.  Tbls  is  but  an  Illustration  of  tbe  ne- 
cessity for  tbe  rule  that  while  trusts  attend- 
ing the  transmission  of  the  legal  estate  by 
deed  may  be  created  by  oral  declarations,  and 
while  the  proof  need  not  be  supported  by  tes- 
timony sncb  as  is  required  to  convert  an  ab- 
solute deed  into  a  mortgage  (Shields  r.  Whit- 
aker,  82  N.  G.  620),  the  courts  will  not  at- 
tempt to  enforce  them  unless  the  purpose  of 
the  grantor  be  dearly  expressed.  1  Perry, 
Trusts,  S  83.  "Indeed,"  says  Perry  in  tbe 
section  cited,  "courts  reqnire  demonstration 
on  the  latter  point,  and  the  trust  will  not  be 
executed  if  the  precise  nature  of  it  (the  sub- 
ject-matter of  tbe  trust),  and  the  particular 
persons  who  are  to  take  as  cestuis  que  trust- 
ent,  and  tbe  proportions  in  which  they  are 
to  take,  cannot  be  ascertained."  Tbe  same 
rale  as  to  ascertaining  from  the  terms  of  the 
trust  tbe  certainty  of  the  subject-matter,  and 
the  manner  of  disposition  of  the  trust  fund 
among  those  who  are  to  receive  it,  obtains, 
whether  the  trust  be  declared  orally  or  in 
wTiting,  and  whether  by  devise,  by  other 
writing,  or  by  oral  declarations  made  prior 
to  or  accompanying  the  execution  of  a  deed, 
and  whether  the  trust  is  created  for  the  ben- 
efit of  children,  or  in  favor  of  creditors.  It 
is  competent  to  create  a  charge  upon  land  to 
pay  debts  by  declarations  made  at  tbe  same 
time,  and  subject  to  the  same  limitations,  as 
wb^e  tbe  trust  is  raised  to  provide  for  chil- 
dren. 3  Pom.  Eq.  Jur.  ${  1244-1248.  In 
either  case  the  declaration,  in  order  to  its  en- 
forcement, ought  to  show,  or  in  some  way 
enable  the  court  to  ascertain,  either  In  what 
proportion  the  burden  is  to  be  borne  by  sev- 
eml  holders  of  the  legal  estate,  or  in  what  ra- 
tio benefits  are  to  be  apportioned  between  ces- 
tuis que  trustent,  as  the  case  may  be.  Speak- 
ing of  this  subject,  Lewln  (volume  1,  p.  *56, 
of  his  work  on  Trusts)  says  that  a  trust  will 
not  "be  executed  if  the  precise  nature  of  the 
trust  cannot  be  ascertained."  Has  the  exact 
nature  of  the  trust  been  determined  in  tills 
case?  "Id  certum  est  quod  certum  reddi  po- 
test." It  has  been  found  by  the  jury  that 
the  tract  of  land  conveyed  to  tbe  feme  de- 
fendant was  one-third  in  value  of  the  whole 
landed  estate  of  her  father.  The  purpose  of 
tbe  father,  therefore,  to  impose  a  charge  of 
one-third  of  whatever  debt  was  still  due  at 
tbe  time  of  his  death  may  be  fairly  Implied 
from  his  language.  This  conclusion  is  not 
reached  without  difficulty,  but  it  is  propabiy 
safe  to  rest  the  decision  upon  the  principle 
that  It  was  the  expressed  intention  of  Rich- 
ard Holden,  St.,  to  charge  all  of  the  tracts  of 
land  conveyed  to  his  children  by  voluntary 
deed  with  the  debt  for  the  purctiase  money 
unpaid  at  his  death,  and  that  he  could  so 
charge  It  by .  declaration  preceding  or  accom- 
panying the  execution  of  the  deed.  3  Pom. 
Eq.  3tu.,  supta.   If  her  sliare  is  one-third,  as 


the  jury  found,  it  is  not  inequitable  to  sub- 
ject it  to  one-third  of  the  debt  still  due,  in 
furtherance  of  what  appeared  to  be  her  fa- 
ther's purpose.  If  the  amount  of  the  charge 
in  favor  of  the  original  creditor  was  <nie- 
third  of  the  debt,  then,  when  her  brother  dis- 
charged the  lien,  was  he  not  subrogated,  pro 
tanto,  to  the  rights  of  the  creditor  against 
her?  It  must  be  admitted,  as  already  stated, 
that  Richard  Holden,  Sr.,  could  create,  and 
did  create,  by  his  declaration,  a  charge  upon 
the  whole  of  the  land,  In  favor  of  the  credit- 
or, and  that  charge  could  have  l>een  enforced 
by  tbe  creditor  or  bis  representatirea.  2  Sto- 
ry, Eq.  Jur.  p.  589,  {  1244. 

If  T.  B.  Holden  was  his  father's  surety, 
and  as  such  paid  the  whole  of  the  debt,  then 
the  statute  (Code,  {{  2092-2086)  gives  him  a 
right  of  action  against  cosureties  at  law,  and 
also  such  priority  as  the  creditor  would  have 
had  as  a  claimant  against  his  father's  estate. 
The  creditor  liad  a  priority  as  an  incum- 
brance holding  a  claim  that  must  liave  been 
satisfied  out  of  the  land  before  it  could  tiave 
been  subjected  to  pay  any  claim  against  the 
grantee,  and  before  her  title  could  be  per- 
fected. 19  Am.  &  Eng.  Enc.  Law,  84;  Abb. 
law  Diet  "Priority."  If  by  virtue  of  the 
declaration  a  cliarge  was  created  in  favor  of 
Harris,  the  creditor,  then  T.  B.  Holden,  on 
payment  of  tliat  debt,  constituting  the  cliarge, 
and  having  priority  over  other  claims,  was, 
as  surety,  subrogated  in  equity  to  the  rights 
of  the  creditor,  arising  either  out  of  any  prior 
lien  or  indemnity  in  his  favor  against  the 
land  conveyed  to  the  feme  defendant  (Pee- 
bles y.  Qay,  U6  N.  C.  40,  20  S.  E.  173), 
and  was  entitled  to  recover  one-third  of  the 
debt,  which  he  paid  as  surety  of  his  father, 
from  the  feme  defendant,  as  the  bolder,  sub- 
ject to  the  charge  imposed  by  her  father  up- 
on the  one-third  in  value  of  the  land  bur- 
dened with  the  debt,  which  he  conveyed  to 
her.  It  seems  to  have  been  conceded,  if  it 
did  not  appear  positively,  that  T.  B.  Holden 
was,  though  nominally  a  principal,  in  reality 
the  surety,  of  his  father.  Welfare  v.  Thomp- 
son, 83  N.  C.  276.  For  the  reasons  given,  I 
think  the  Judgment  should  be  affirmed. 

CLAKK,  J.  (concurring).  Richard  Holden 
died,  leaving  an  Indebtedness  for  tbe  balance 
due  on  purchase  money  for  land,  and  no 
personal  property  applicable  to  his  debts. 
Prior  to  his  death  he  had  divided  this  land, 
the  sole  property  he  had,  among  Ills  tliree 
children,  one  of  whom  is  the  defendant,  and 
conveyed  it  to  them  by  deed.  The  jury  find 
that  Richard  Holden,  at  tbe  time  of  these 
conveyances  by  bim,  did  not  retain  sufficrient 
property  to  iwy  his  debts,  and  available  for 
that  purpose,  and  that  ttie  defendant  receiv- 
ed one-third  of  the  land  in  valu&  The  deeds, 
on  their  face,  express  tliat  they  are  made  in 
consideration  of  natural  love  and  affection, 
and  It  is  admitted  that  there  was  no  valuable 
consideration.  Harris  brought  an  action  on 
the  bond  for  tbe  purchase  money  against  the 


Digitized  by  VjOOQIC 


€88 


SOUTHEASTEEN  REPOUTKK,  VoL  2L 


(N.  a 


executor  of  Richard  Holden,  and  obtained 
Judgment  for  the  amount  dne,  wltb  a  decree 
that  the  one-third  of  the  land  conveyed  by 
Richard  Holden  to  the  plalntlfF  should  be 
subject  to  payment  of  the  debts,  because  it 
was  a  voluntary  deed,  and  yoid  as  to  credlt- 
-ors.  The  plaintiff  paid  off  said  Judgment,  and 
his  brotbor  liaa  repaid  him  one-third,  and  this 
Isaproceedlng  tosubject  that  third  of  the  land 
which  Is  in  possession  of  the  defendant  to  the 
r^ayment  of  the  other  third.  The  Jury  find, 
as  d  fact,  that,  when  Richard  Hoiden  con- 
veyed this  third  of  the  land  to  the  defendant, 
it  was  expressly  charged  with  the  duty  of 
paying  Its  one-third  of  the  Harris  debt. 
This  shonld  be  conclusive.  But  if  we  put 
tliat  entirely  on  one  side,  this  would  still  be 
ao  by  operation  of  law,  without  any  agree- 
ment, on  two  grounds:  First  It  is  alleged  In 
the  complaint,  and  admitted  in  the  answer, 
that  the  Indebtedness  to  Harris  was  secured 
by  the  conveyance  of  the  land  to  a  trustee  to 
pay  the  purcliase  money,  and  afterwards  to 
convey  to  Richard  Holden.  The  trustee  hav- 
ing died,  a  decree  was  made  in  an  action 
brought  by  Richard  Holden  against  the  wid- 
ow and  heirs  at  law  of  the  tmatee  for  a  con- 
veyance to  Richard  Holden;  but  the  credit- 
or, Harris,  was  not  a  party  to  that  proceed- 
ing, and  was  unaffected  by  It  His  honor 
also  correctly  instrocted  the  Jury  that  the 
trust  in  favor  <tt  the  creditor  was  not  aban- 
4oned.  His  taking  a  new  note  for  the  bal- 
jmce  doe  and  unpaid  on  the  purchase  money. 
In  the  absence  of  evidence  to  show  such  an 
intention,  was  not  an  abandonment  of  the  se- 
curity. Hyman  v.  Deverenx,  68  N.  C.  624.  One 
part  of  the  trust  property  having  paid  the 
debt,  this  part,  which  passed,  without  any 
consideration,  to  the  defendant,  is  chargea- 
ble to  contribute  it#  pro  rata.  Adams,  "Eq. 
270;  Stanly  v.  Stock,  16  N.  C.  814.  Secondly. 
The  conveyances  to  the  three  children,  being 
entirely  voluntary,  were  void  as  to  creditors, 
since  property  sufBcient  and  available  to  pay 
his  debts  was  not  retained  by  the  father. 
ISach  share  so  conveyed  is  liable  for  its  pro- 
portionate part  of  the  debt,  and  as  the  plain- 
tiff's share  has,  by  decree  of  a  court,  been 
mibjccted  to  the  payment  of  the  whole  debt, 
he  is  clearly  entitled  to  be  reimbursed  by  a 
decree  subjecting  the  one-third  of  the  land 
conveyed  to  the  defendants  to  an  order  of 
sale  for  the  repayment  of  the  one-third  of  the 
debt  for  which  the  defendant's  share  was 
ctiargeable,  and  which  plaintiff  has  been 
heretofore  forced  to  pay  under  the  orders  of 
the  court.  This  would  be  so  if  the  defend- 
ant had  been  a  devisee.  Badger  v.  Daniel, 
79  N.  C.  372.  882;  Green  v.  Green,  6G  N.  O. 
25;  4  Am.  &  Eng.  Bnc.  Law,  11;  Taylor  v: 
Taylor,  4S  Am.  Dec.  400;  Schermerhom  v. 
Barhydt,  9  Paige,  28;  Clowes  v.  Dlciienson,  6 
Johns.  Cb.  235.  And  she  is  in  no  l>etter  posi- 
tion as  one  of  the  grantees  of  the  father  un- 
der a  deed  void  as  to  creditors.  This  view 
renders  the  exceptions  taken  immaterial,  and 


If  there  was  error,  as  to  whidi  It  ia  nnneces- 
sary  to  intimate  any  opinion,  such  error  wa« 
barnile8& 


CHIPPEWA  VALLEY  BANK  v.  NATION- 
AL BANK  OF  ASHEVILLE. 
(Supreme  Court  of  North  Carolina.    April  SO, 
1895.) 

NaOOTIABLB  IXBTRtmsKTS— fiOXA  FtOB  POB- 
CBABER— DePOSITIOS. 

1.  The  fact  that  the  maker  of  cert^o  notet, 
by.  an  arrangement  with  the  payee,  Iiad,  at  dif- 
ferent times,  drawn  on  the  latter,  at  matoiitj 
of  one  of  the  notes,  for  sndi  part  as  he  was  un- 
able to  pay,  and  that  the  drafts  so  drawn  had 
passed  through  plaintiff's  hands,  was  not  suffi- 
cient to  diarge  the  nlaintiff  with  aotice  of  a  simi- 
lar arrangement  relative  to  a  note  by  the  same 
maker  to  the  same  payee,  which  the  plaintiff  liad 
purchased  before  maturity,  without  actual  no- 
tice of  any  equities  against  It. 

2.  Where  tbeie  was  notliing  to  indicate  tiiat 
a  deposition,  taken  on  oral  InterrogatorieB,  did 
not  contain  all  of  the  deponent's  testimony,  or 
that  it  was  not  written  down  at  the  time,  and  in 
his  presence,  a  motion  to  quash  the  depoaition  on 
snch  grounds  was  properly  ovemiied. 

Appeal  from  superior  coart,  Bnncomlie 
county;  Mclver,  Judge. 

Action  by  the  Chippewa  Valley  Bank 
against  the  National  Bank  of  Asbeville. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   AfBrmed. 

W.  W.  Jones  and  F.  A.  Sondley,  for  appel- 
lant   J.  H.  Merrlmon,  for  appellee. 

CLARK.  J.  The  defendant  bank,  having 
for  collection  a  note  which  was  sent  to  It  by 
plaintiff,  who  had  acquired  it  as  assignee, 
for  value  and  before  maturity,  accepted  o{ 
the  maker  part  payment  and  a  draft  at  0) 
days  draWn  by  the  maker  on  the  payee,  an>l 
sent  its  own  check  for  the  full  amount  of 
the  note  to  the  plaintiff,  the  holder  of  the 
note.  Tlie  said  draft  not  being  accepted. 
the  defendant  stopped  payment  of  its  ctaeclL 
and  this  action  is  brought  by  the  plaintiff 
to  recover  the  amount  of  the  Bam&  The 
defendant  introduced  evidence  that  there 
was  an  agreement  between  the  mnker  and 
the  payee  that  when  the  notes  of  the  fonn»r 
to  the  latter  became  due,  and  were  present- 
ed for  payment,  if  the  maker  was  not  in 
funds,  he  might  pay  what  he  could,  ami 
draw  back  on  the  payee  for  the  dlffeteiice: 
that  this  had  occurred  several  times,  and 
the  notes  had  always  been  forwarded  to  de- 
fendant, for  collection,  by  the  plaintiff  bank, 
and  the  remittances  made  through  the  same 
agency,— and  the  defendant  contended  tiiat 
this  fixed  the  plaintiff  bank  with  notice  <^f 
the  agreement  The  testimony  of  the  cash- 
ier of  the  plaintiff  bank,  which  is  uncontra- 
dicted, is  that  the  plaintiff  took  the  note  for 
value,  before  mattirity,  and  without  notice 
of  any  equity;  that  it  was  not  the  agent  of 
the  payee,  but  purchaser  for  value,  and  bad 
no  knowledge  or  notice  whatever  of  any 
agreement  between  payee  and  maker,  of  the 
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kind  alleged  by  the  defendant.  His  honor, 
upon  the  evidence,  properly  instructed  the 
jury  to  return  a  verdict  for  plaintiff.  The 
fact  that  the  plaintiff  bank  had  several 
times  forwarded  notes'  ag^ainst  the  maker, 
for  collection,  to  the  defendant  bank,  and 
that  drafts  drawn  by  the  maker  against  the 
payee  had  thereafter  passed  through  the 
two  banks,  even  If  known  to  plaintiff  bank 
to  have  been  in  renewal  or  Indulgence  of 
part  of  said  notes  (which  is  not  shown),  was 
not  of  Itself  notice,  in  law,  to  the  plaintiff, 
that  there  was  such  agreement  as  to  this 
note.  Actual  notice  of  such  agreement  Is 
n^atlved,  and  it  is  not  fixed  with  construc- 
tive notice,  by  a  course  of  dealing  between 
parties  transmitting  or  collecting  through 
its  bank,  that  the  promissory  note  of  the 
maker,  who  had  often  given  counter  drafts 
on  the  payee.  Is  given  on  the  agreement  that 
be  has  that  standing  privilege,  and  is  al- 
ways to  have  a  similar  Indulgence. 

The  motion  to  quash  the  deposition  was 
properly  refused.  The  InterrogatoMes  wese 
verbal,  and  are  not  required  to  be  in  writ- 
ing. There  is  nothing  to  indicate  that  the 
paper  does  not  contain  the  whole  of  the 
deposition,  or  that  It  was  not  written  down 
Jit  the  time,  and  in  the  presence  of  the  wit- 
ness. The  only  evidence  on  the  point  Is  the 
certificate  of  the  commissioner,  which  cer- 
tainly does  not  sustain  the  exception.  No 
error. 


STATE  V.  DOWNS  et  si. 

<Sapreaie  Conrt  of  North  Carolina.    April  30, 
18»5.) 

I^TOXICATIKO  LlQCOM — ILLEGAL    SALES— VeRI>ICT 

— Ihoictmsst— IsTBST— Defkxses. 

1.  Where  an  indictment  charged  the  unlaw- 
fal  sale  of  spirituooa  liquors  within  two  miles 
of  "Bethel  Methodist  Church  in  Macon  county." 
a  verdict  describing  the  church  merely  as  "Beth- 
*1  Church  in  Macon  county"  did  not  constitute 
a  material  variance. 

2.  An  indictment  charging  the  unlawful 
salp  of  spirituous  liquors  need  not  specify  what 
kind  of  spirituous  liquors  was  sold. 

3.  The  unlawful  sale  of  spirituous  liquors 
is  not  excused  by  the  fact  that  the  defendant, 
acting  under  advice  of  bis  counsel,  believed  that 
the  particular  sale  was  not  a  violation  of  the 
law. 

4.  The  Intention  with  which  an  unlawful 
sale  of  intoxicating  liquors  was  made  by  one 
hating  no  authority  to  make  the  sale  for  any  pur- 
pose is  immaterial. 

5.  A  government  license  for  the  sale  of  In- 
toxicating liquors  will  not  protect  the  holder 
thereof  from  prosecution  by  the  state  for  aelliag 
in  violation  of  state  laws. 

6.  An  indictment  charging  the  violation  of  a 
certain  section  of  the  statute  need  not  specify 
that  the  act  dhaived  does  not  come  within  an  ex- 
ception created  by  a  subsequent  section  of  the 
same  statute. 

Appeal  from  superior  court,  Macon  oounty; 
Sbuford,  Judge. 

O.  W.  Downs  and  others  were  convicted 
of  the  unlawful  sale  of  spirituous  liquors,  and 
appeal.   Afiairmed. 

v.21fi.E.no.lO— 44 


3,  F.  Ray,  for  appellants.  The  Attorney 
Oen«^l,  for  the  Stata 

CLARK,  J.  The  Indlctmeat  charges  the 
sale  of  spirituous  liquor  within  two  miles  of 
Bethel  Methodist  Church  in  Macon  county. 
The  statute  (Acts  1881,  c.  234)  and  the  verdict 
both  describe  the  church  simply  as  "Bethel 
Church  In  Macon  county."  There  Is  nothing 
to  Indicate  that  the  church  is  not  one  and  the 
same.  The  added  word  "Methodist"  In  the 
Indictment  is  simply  harmless  surplusage  or 
Immaterial  variance.  State  v.  Eaves,  106 
N.  C.  752,  11  S.  E.  370.  There  is  nothing 
tending  to  show  that  there  was  any  am- 
biguity or  more  than  one  Bethel  Church  In 
the  county,  as  in  State  v.  Partlow,  91  N.  C. 
650,  or  that  the  defendants  were  in  any  wise 
prejudiced  in  their  defense  or  misled  as  to  the 
church  which  was  meant 

It  was  not  necessary  that  the  indictment 
should  specify  the  kind  of  q;>Irituou8  liquor 
sold.  That  was  a  matter  of  evidence.  State 
V.  Packer,  80  N.  C.  439.  Nor  was  It  necessary 
to  refer  to  the  statute  in  the  Indictment,  as 
it  was  a  public  local  statute.  State  t.  Wal- 
lace, M  N.  C.  827. 

Neither  was  It  any  defense  that  before 
making  sale  of  the  liquor  the  defendants,  on 
Inquiry  of  coimsel,  were  told  that  the  church 
was  not  Incorporated,  and  that  it  would  be 
no  violation  of  the  law  for  the  defendants  to 
sell  within  two  miles  thereof  at  the  place  of 
manufacture,  in  quantities  less  than  a  gallon. 
"Ignorance  of  the  law  excuses  no  one,"  and 
the  vicarious  ignorance  of  counsel  has  no 
greater  value.  State  v.  Boyett,  32  N.  C.  3.36. 
The  law  does  not  encourage  Ignorance  lu 
either.  State  v.  Dickens,  2  N.  C.  406.  If 
ignoi-auce  of  counsel  would  excuse  violations 
of  the  criminal  law,  the  more  Ignorant  coun- 
sel could  manage  to  be,  the  more  valuable,  and 
sought  for,  in  many  cases,  would  be  his  advice. 

The  criminal  Intent  Is  not  the  Intent  to 
violate  the  law,  but  the  intentional  doing 
the  act  which  Is  a  violation  of  law.  It  Is  only 
when  the  criminality  depends,  not  merely 
upon  the  act,  but  upon  the  motive  or  Intent 
with  which  It  is  done,  that  the  intent  be- 
comes material.  State  v.  McBrayer,  98  N. 
C.  010,  2  B.  B.  755;  State  v.  Dal  ton,  101  N. 
C.  G80,  8  S.  B.  154.  State  v.  Wray,  72  N.  O. 
253,  pressed  by  defendant's  cotmsel,  applies 
only  to  paitles  (as  druggists)  authorized  to 
sell  for  medical  purposes,  and  who  therefore 
cannot  be  found  guilty  for  merely  selling, 
but  only  If  they  sell  not  in  good  faith  for 
such  purposes. 

The  license  from  the  United  States  govern- 
ment was  oaly  a  protection  from  prosecution 
by  its  authority.  It  did  not  protect  the  de- 
fendants from  prosecution  in  the  state  courts 
for  selling  contrary  to  state  laws.  State  v. 
Stevens,  114  N.  C.  873, 19  S.  E.  861. 

When  there  is  an  exception  In  the  same 
clause  which  creates  the  offense.  It  should 
be  negatived  In  the  Indictment.  If  the  ex- 
ception is  In  another  clause,  this  U  not  necea 
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sary,  but  It  is  matter  to  be  shown  In  defense. 
State  V.  Normau,  13  N.  C.  222;  State  v.  Tom- 
linson,  77  N.  C.  528;  State  v.  Heaton,  81  N. 
C.  542;  State  v.  Lanier,  88  N.  C.  658;  State 
V.  George,  93  N,  0.  667.  Here  the  proviso 
that  the  act  should  not  apply  to  the  sale  of 
vinous  liquors  Is  In  a  separate  clause,— the 
ninth,— while  the  provision  violated  by  the 
defendants  is  in  the  second  clause.  If  the 
Uquor  sold  had  been  vinous,  and  the  defend- 
ants had  wished  to  rely  upon  that  fact,  this 
was  matter  of  defense,  and  it  was  not  neces- 
sary to  anticipate  and  negative  It  In  the  In- 
dlctmoit    No  error. 


STATE   V.   McCOT. 

(Supreme  Court  of  North   Carolina.    April  30, 

1895.) 

CiTT  Ordinances— Conflict  with  Statdtb. 

Where  gambling  is  made  criminal  by  a 

general  law  (Acts  1891,  c.  29),  a  dty  ordinance 

covering  the  same  subject  is  void. 

Appeal  from  criminal  court.  Buncombe 
county;  Jones,  Judge. 

T.  C.  McCoy  was  convicted  of  gambling. 
In  violation  of  a  city  ordinance,  and  appeals. 
Reversed. 

The  Attorney  General,  for  the  State. 

FAIRCLOTH,  C.  J.  The  act  of  assembly 
of  1891  (chapter  29)  declares  "that  it  shall 
be  unlawful  for  any  person  to  play  at  any 
game  pf  chance,  at  which  money,  property 
or  other  thing  of  value  is  bet,  whether  the 
same  be  in  stake  or  not,  and  those  who  play 
and  those  who  bet  thereon  shall  be  guilty 
of  a  misdemeanor."  The  ordinance  of  the 
city  of  Asheville  under  which  the  defendant 
is  arraigned,  adopted  July  8,  1887,  says,  "Any 
and  all  persons  who  shall  [play]  at  any  game 
of  chance'  In  the  corporate  limits  of  the  city 
of  Asheville  with  cards,  for  any  money  or 
other  articles  of  value,  whether  said  money 
Is  staked  or  not,  shall  pay  a  fine  of  $50."  The 
defendant  Is  charged  with  gambling  In  said 
city  in  1894,  by  playing  a  game  of  chance, 
with  cards,  for  money,  etc.;  and  the  only 
question  submitted  is,  "Does  the  mayor  have 
jurisdiction  of  such  offenses?"  Under  the 
act  of  1891,  supra,  it  is  clear  that  the  superior 
court  has  jurisdiction  of  the  offense  therein 
declared;  and  it  is  so  well  settled  that  mu- 
nicipal by-laws  and  ordinances  must  be  in 
harmony  with  the  general  laws  of  the  state, 
and  when  they  are  in  conflict  the  by-laws 
and  ordinances  must  give  way,  that  we  deem 
it  unnecessary  to  reargue  thci  question.  Town 
of  Washington  v.  Hammond,  76  N.  0.  33; 
State  V.  Langston,  88  N.  C.  602;  State  v. 
Brittain,  89  N.  C.  574;  State  v.  Keith,  94 
N.  O.  933.  The  fact  that  cities  may  have 
different  regulations  on  the  same  subject  can 
make  no  difference,  for  they  are  ail  subject 
to  the  rule  above  stated.  We  think  the  may- 
ot,  in  the  present  case,  was  without  jurisdic- 
tion of  the  offense  charged.    Brror. 


HAYNES  T.  COWARD. 
(Supreme  Court  of  North  Carolina.    April  30, 

1895.) 
Appeal— Certiobahi  to  PERreci  Record- Tim 

OF  AVi-LlCATIOII. 

Where  the  transcript  Is  not  filed  at  the 
first  term  after  trial,  as  required  by  rule  5  (12  S. 
B.  v.),  on  the  failnre  of  the  appellant  to  apply 
at  such  term,  as  required  by  rule  41  (12  S.  E.  ix.). 
for  a  writ  of  certiorari  to  procure  it,  he  is  not 
entitled  to  such  writ. 

Petition  by  Nathan  Coward  for  writ  of 
certiorari  to  bring  up  the  transcript  in  the 
case  of  J.  P.  Hayues  against  petitioner,  in 
which  judgment  was  rendered  for  plaintiff, 
and  on  appeal  the  clerk  failed  to  send  up 
the  transcript     Writ  denied. 

J.  P.  Ray,  for  petitioner.  J.  H.  Merrimon, 
for  respondent 

CLARK,  J.  If  there  is  delay  in  sendluf; 
up  the  transcript  on  appeal  in  time  to  be 
docketed,  for  hearing  during  the  call  of  the 
district  to  which  it  belongs  at  the  first  term 
of  this  court  beginning  after  the  tri.il  be- 
low, as  required  by  rule  5  (115  N.  C.  835,  12 
S.  E.  v.),  and  such  delay  Is  caused  by  the 
neglect  of  the  clerk  or  Judge,  all  the  author- 
ities are  to  the  effect  that  the  appellant  If 
without  laches  himself,  is  entitled  to  a  cer- 
tiorari to  bring  up  the  transcript  or  the 
omitted  part  of  It,  as  the  case  may  be.  But 
the  writ  must  be  applied  for  regularly,  at 
such  term  (rule  41,  12  S.  E..  Ix.),  and  before 
the  appeal  Is  dismissed.  The  appellant's 
failure  to  do  this  is  negligence,  which  is  not 
atoned  for  by  the  previous  neglect  of  the 
clerk  or  judge,  which  had  otherwise  enti- 
tled the  appellant  to  a  certiorari.  Paine  v. 
Cureton,  114  N.  C.  600,  19  S.  E.  631.  This  Is 
very  plain,  and  has  been  repeatedly  stated, 
and  reasons  pointed  out  therefor.  Among 
the  very  numerous  cases  it  is  sufficient  to 
cite  Pittman  v.  Klmberiy,  92  N.  C.  562;  Por- 
ter V.  Railroad  Co.,  106  N.  C.  478,  11  S.  E. 
515;  Triplett  v.  Foster,  113  N.  C.  389,  IS 
S.  B.  714;  Graham  v.  Edwards,  114  N.  C. 
228,  19  S.  E.  150.  If  the  transcript  is  not 
sent  up,  the  appellant  with  very  little  trou- 
ble, can  ascertain  that  fact  below  in  time 
either  to  get  it  sent  up,  or  to  apply,  when 
the  district  is  called,  for  a  certiorari.  Or  if- 
for  any  reason,  be  cannot  learn  this  l>elow. 
the  counsel  who  represents  him  here  will 
see  that  the  transcript  or  some  essential 
part  of  It,  has  not  arrived,  and  should  apply 
for  a  certiorari  when  the  district  la  reached 
or  before.  If  the  appellant  has  no  counsel 
In  this  conrt  he  cannot  be  put  In  a  better 
condition  than  an  appellant  who  has  paid 
enough  attention  to  his  appeal  to  have  coun- 
sel here  to  argue  tt.  If  he  have  no  coun- 
sel to  look  after  the  case  here,  he  should  at 
least  ascertain  below  whether  the  transcript 
has  been  properly  made  out  and  forwarded 
here.  The  Code  discountenances  mere  tecb- 
nicalltles,  but  It  exacts  proper  diligence  and 
a    business-like    attention    to    matters   in 
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court.  The  presumption  Is  In  favor  of  the 
correctness  of  the  judgment  below,  and  a 
party  seeking  to  reverse  it  must  do  so  with- 
out delaying  the  argument  here  and  a  deci- 
sion beyond  the  regular  time  prescribed  as 
above.  Granting,  as  i.  <eged  by  appellant, 
that  the  failure  to  send  up  the  transcript  to 
the  spring  term,  1894,  of  this  court,  was 
due  to  the  negligence  of  the  clerk,  and  was 
without  any  fault  on  the  part  of  the  appel- 
lant, still  his  failure  to  apply  at  such  term 
for  a  certiorari  waived  his  right  to  ask  It  at 
the  next  term.  Furthermore,  a  motion  to 
reinstate  was  made  at  fall  term,  1804,  and 
when  reached  in  regular  order  was  denied. 
It  Is  true,  the  defendant  did  not  take  care  to 
be  represented  when  the  motion  came  up. 
That  does  not  make  his  position  any  better. 
There  has  been  no  notice  served  since  of  an- 
other motion  to  reinstate,  and,  if  It  had 
been,  the  matter  is  res  Judicata.  This  case 
is  almost  Identical  with  Dunn  v.  Under- 
wood, 20  S.  E.  865;  Causey  v.  Snow,  21  S.  E. 
179  (at  this  term).     Motion  denied. 


JONES  V.  CIl^   OF  ASHEVILLE. 

Appeal  of  CAMPBELL. 

(Supreme  Court  of  North  Carolina.     May  7, 

1895.) 

Ekiscbnt  DoitAia— Action  fob  Damages— Par- 

TIBB. 

The  refusal  of  the  court  to  allow  a  re- 
Tersioner,  upon  hia  ai^licatiou,  to  be  made  a  par- 
ty defcudant  la  a  suit  brought  by  the  holder  of 
the  life  estate  aeainst  a  ci^  for  damage  to  the 
land  caused  by  the  widening  of  a  street,  was  er- 
ror, althoui^  such  reveraioner  had  refused  to 
join  in  the  suit  at  request  of  title  plaintiff. 

Appeal  fr*m  sup«ior  court.  Buncombe 
county;   Armfleld,  Judge. 

Action  by  Laura  B.  Jones  against  the  city 
of  AshevUle  to -recover  damages  for  land  tak- 
en under  the  right  of  eminent  domain.  J.  M. 
Campbell,  upon  application,  was  made  s 
party  defendant.  From  a  Judgment  entered 
In  compliance  with  an  agreemoit  between 
plaintiff  and  defendant  city,  defendant  Cami>- 
bell  appeals.     Reversed. 

C.  M.  Stedman,  for  appellant  W.  W. 
Jone^  F.  A.  Sondlcy,  and  J.  H.  Merrimon, 
for  appellee.    ' 

FURCHES,  J.  The  plaintiff  and  J.  M. 
Campbell  are  the  owners  of  a  house  and  lot 
in  the  city  of  AshevUle,  the  plaintiff  owning 
a  life  estate  therein,  and  Campbell  owning 
the  remainder  In  fee  simple.  In  1S92  the  de- 
fendant city,  acting  In  accordance  with  the 
provisions  of  its  charter  and  in  the  exercise 
of  Its  right  of  eminent  domain,  for  the  pur- 
pose of  widening  the  streets  of  the  city  of 
AshevUle,  took  and  appropriated  a  part  of 
the  lot  above  mentioned,  belonging  to  the 
plaintiff  and  the  said  J.  M.  Campbell.  Some 
time  after  the  appropriation  of  the  property 
above  mentioned,  the  damage  to  said  lot  was 
assessed  in  the  name  of  the  plaintiff,  report- 


ed to  the  commissioners  as  the  law  provided, 
and  by  them  ratified  and  affirmed.  This  re- 
port assessed  the  damage  at  $875,  but  before 
It  was  paid  Ca.mpbell  put  in  a  claim  for  his 
part,  as  he  alleged,  of  the  $875,  and  forbade 
the  defendant  city  paying  It  to  the  plaintiff; 
and  under  this  condition  of  things  the  city 
refused  to  pay,  and  the  plaintiff  brought  this 
action;  and  at  December  term,  1892,  the 
plaintiff  filed  her  complaint,  and  some  time 
in  March,  1893,  the  defendant  filed  an  an- 
swer, in  which  it  set  up  the  fact  that  Camp- 
bell was  the  owner  of  the  reversion,  and  Mrs. 
Jones  the  owner  of  the  life  estate,  In  said 
lot,  and  asked  that  Campbell  be  made  a 
party  defendant,  and  the  matter  adjusted. 
But  It  does  not  appear  that  any  steps  were 
taken  to  make  Campb^  a  party,  until  Au- 
gust term,  1893,  when  he  appeared  in  court 
by  his  attorneys,  and  asked  to  be  made  a 
party  defendant,  and  that  he  be  aUowed  to 
file  an  answer,  and  set  up  his  claim  to  a  part 
of  the  1875.  Before  this  the  plaintiff,  Jones, 
and  the  defendant  city  had  agreed  upon  a 
Judgment,  but  the  same  had  not  been  signed 
and  filed.  The  court  refused  the  motion  of 
Campbell  to  be  allowed  to  make  himself  a 
party  defendant  and  to  file  hla  answer,  and 
Campbell  appealed. 

It  appears  in  the  facts  found  by  the  court 
that  the  plaintiff  had  requested  Campbell, 
before  she  commenced  her  action,  to  Join  her 
In  trying  to  get  pay  for  their  property;  and 
he  declined  to  do  so,  saying  that  his  interest 
in  the  property  Hi  not  commence  until  after 
her  life  estate  ended,  and  he  would  have 
nothing  to  do  with  it  till  then.  And  it 
seems  that  the  court  below  thought  this  was 
not  very  nice  treatment,  on  the  part  of  Camp- 
bell, to  refuse  to  assist  her,  imtll  she  was 
about  to  get  the  money,  and  then  come  in 
and  claim  a  part  of  it;  and  the  court,  it 
would  seem,  was  holding  him  to  what  he  had 
said.  But  it  is  not  denied  that  CampbeU  is 
the  owner  In  fee  of  the  remainder  after  the 
plaintiff's  life  estate.  In  fact  it  Is  so  found 
by  the  court.  It  Is  not  denied  that  the  city 
of  AshevUle,  in  the  proper  exercise  of  Its 
right  of  eminent  domain,  had  taken  a  part 
of  the  property,  and  endamaged  the  same  to 
the  amount  of  $875.  In  fact  this  is  admit- 
ted, and  these  facts  present  the  question  of 
law  whether  Campbell  is  not  entitled  to  a 
part  of  the  money,  now  in  the  hands  of  the 
city  of  AshevUle,  arising  out  of  this  damage, 
aud,  If  so,  whether  he  is  not  entitled  as  a 
matter  of  law  to  be  made  a  party  to  this  ac- 
tion. The  rule  seems  to  be  that  a  party, 
only  Interested  in  the  subject-matter  of  liti- 
gation, is  not  entitled  as  a  matter  of  right  to 
intervene.  Colgrove  v.  Koonce,  76  N.  C. 
364;  Wade  v.  Saunders,  70  N.  C.  270.  But, 
where  a  party  is  Interested  In  the  action 
Jointly  with  either  plaintiff  or  defendant  in 
the  subject  of  litigation,  such  party  may 
claim  to  intervene  as  a  matter  of  right.  Ijy- 
tle  V.  Bnrgln.  82  N.  C.  301.  Such  a  party  as 
this  is  considered  a  necessary  party  to  a  com- 
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plete  determination  and  settlement  of  the 
litigation.  Oolgrore^.Koonce.snpra.  Where 
a  party  may  Intervene  as  a  matter  of  right, 
and  his  application  to  do  so  Is  refused  by  the 
court,  be  has  the  right  to  appeal.  Rollins 
v.  Rollins,  76  N.  0.  264.  Where  one  may  In- 
tervene as  a  matter  of  right,  It  is  error  In  the 
court  to  proceed  with  the  case,  after  appli- 
cation Is  made,  until  the  question  of  snch 
right  Is  settled.  Keathly  v.  Branch,  84  N.  0. 
202.  Therefore  we  are  of  the  opinion  that 
the  appellant,  Campb^l,  was  entitled  to  in- 
tervene as  a  matter  of  right;  that,  having 
this  right,  be  had  the  right  to  appeal  to  this 
court,  when  this  right  to  Intervene  was  de- 
nied him;  and  the  court  should  not  have 
proceeded  to  judgment,  after  the  application 
was  made,  until  that  question  was  settled. 
We  are  not  called  upon  in  this  appeal  to 
pass  upon  the  relative  rights  of  the  plaintiff, 
Jones,  and  the  appellant,  Campbell,  and  we 
do  not  do  so.  We  only  say  that  it  appears 
that  they  are  Jointly  Interested  In  this  fund. 
But  in  what  proportion  we  do  not  undertake 
to  say.  That  is  left  to  be  determined  here- 
after, taking  Into  consideration  the  nature 
and  character  of  the  damage,  as  to  how  it 
affects  the  value  of  the  life  estate,  and  also 
as  to  what  damage  it  has  been  to  the  re- 
mainder In  fee.  There  is  error,  and  the  case 
is  remanded,  with  directions  to  allow  the  ap- 
pellant, CampbeU,  to  Intervene,  and  set  up 
bis  defense,  and  that  the  case  then  be  pro- 
ceeded with  according  to  law.    Error. 

▲VERY,  J.,  did  not  sit. 


STATE  T.  WILSON. 

(Snpreme  Court  of  North  Carolina.     May  7, 

1895.) 

False  Pbetexses— Iwdictment. 

Failure  of  an  indictment   for   obtaining 

goods  nnder  false  pretenses  to  charge  that  they 

were  obtained  feloniously  is  a  fatal  defect 

Appeal  from  superior  court,  Vance  county; 
Coble,  Judge. 

J.  B.  Wilson  was  convicted  of  obtaining 
money  under  false  pretenses,  and  appeals. 
Reversed. 

The  Indictment  was  as  follows:  The  jurors 
for  the  state,  upon  their  oaths,  present: 
That  J.  B.  Wilson,  late  of  the  county  of 
Vance,  on  the  22d  day  of  October,  In  the 
year  of  our  Lord  1894,  at  and  In  the  county  of 
Vance,  unlawfully  and  knowingly  devising 
and  intending  to  cheat  and  defraud  Ander- 
son Hester  of  his  goods,  moneys,  chattels, 
and  property,  did  then  and  there  unlawfully 
and  designedly  falsely  pretend  to  Anderson 
Hester,  knowingly,  that  he,  the  said  J.  B. 
Wilson,  had  a  partner,  with  a  wagon  on  the 
way  from  Louisburg,  bringing  a  lot  of  dress 
goods,  and  that  he  gave  every  purchaser  of 
his  hair  tonic  a  dress  pattern  of  14  yards  of 
said  goods,  and  that  if  he  would  pay  him, 
the  said  Wilson,  fifty  cents  for  a  bottle  of 


said  medicine,  he,  the  said  Wilson,  woold, 
on  the  morrow,  upon  the  arrival  of  his  wag- 
on and  partner,  deliver  to  the  said  Anderson 
Hester  14  yards  of  dress  goods;  and  did 
further  represent  that  he  had  sold  to  the 
wife  of  John  I.  Rowland  a  bottle  of  said 
bair  tonic,  and  she  had  gotten  her  drem 
goods,  and  was  well  pleased  with  it  He 
also  showed  samples  of  the  goods  he  repre- 
sented to  have.  Whereas,  in  truth  and  fact, 
the  said  Wilson  had  no  wagon  and  partner 
on  the  road  from  Louisburg,  bringing  dress 
goods,  and  had  no  wagon  at  all,  and  had  no 
dress  goods,  but  is  but  a  traveler  carrying 
a  colored  fluid,  which  he  represents  to  be 
a  hair  vigor,  which  is  worthless,  and,  to  ob- 
tain fifty  cents  for  every  bottie  disposed  of, 
represents  that  he  will  give  a  dress  pattern 
with  each  botUe,  and  proposes  to  sell  only 
to  the  Ignorant  and  unsuspecting;  and  far- 
ther, that  he  had  not  delivered  to  the  wife 
of  John  I.  Rowland  any  goods,  as  he,  the  «iid 
J.  B.  Wilson,  well  knew  to  be  false.  By  color 
and  means  of  said  false  prctnnse  and  pre- 
tenses, he,  the  said  J.  B.  Wilson,  did  tlien 
and  there  unlawfully  and  knowingly  design- 
edly obtain  from  the  said  Hester,  fifty 
cents,  being  then  and  there  the  property  of 
the  said  Hester,  with  Intent  to  cheat  and 
defraud  the  said  Hester,  to  the  great  dam- 
age of  the  said  Hester,  contrary  to  the 
form  of  the  statute  In  such  case  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  state. 

Hicks  &  Hicks,  for  appellant  The  Attor- 
ney General,  for  the  State. 

FAIRCLOTH,  0.  J.  The  defendant  is  In- 
dicted for  obtaining  goods  under  false  pre- 
tenses. He  was  convicted,  and  he  entered 
a  motion  to  arrest  the  judgment,  which  was 
refused,  and  be  appealed.  The  indictment 
fails  to  charge  that  the  goods  were  obtained 
"feloniously,"  and  is  therefore  fatally  defect- 
ive. This  Is  so  by  reason  of  the  act  of 
1891  (chapter  206).  State  v.  Bryan,  112  N. 
G.  848,  16  S.  E.  909;  State  v.  Caldwell,  112 
N.  C.  854,  16  S.  E.  1010,  and  authorities  there 
cited.    Judgment  arrested. 


HENDERSON  v.  DOWD. 

(Snpreme  Court  of  North  Carolina.     May  7, 

1895.) 

CONBTITOTIONAt  LaW— LeOISLATIVB  PoWUM— AP> 
POINTMBXT  or  OOABSIAJt. 

An  act  authorizing  a  particalar  person 
to  act  as  guardian,  without  giving  the  nsuai  bond, 
is  constitutional. 

Appeal  from  superior  court,  Mecklecburg 
county;   Robinson,  Judge. 

Action  by  James  M.  Henderson  against 
Willis  B.  Dowd,  guardian.  Judgment  for 
plaintiff,  and  defendant  appeals.     Afflrmed. 

Clement  Dowd,  for  appellant  McCall  it 
Nixon  and  Jones  &  TlUett,  for  appellee. 
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STATE  «.  McCORMACK. 


FAIRCLOTH,  O.  3.  Thto  court  te  at  opin- 
ion that  the  legiriatore  has  the  power  to  en- 
act that  the  plaintiff  be  appointed  guardian 
of  Margaret  E.  Henderson  without  bond,  etc., 
because  there  is  no  restriction  on  such  power 
In  the  organic  law.  The  policy  of  so  doing  is 
not  lot  this  court  to  consider.  It  is  by  the 
authority  of  the  legislature  that  the  duties  of 
the  cleric  are  prescribed  and  regulated,  and, 
if  that  body  can  delegate  the  execution  of 
such  duties  to  the  clerk,  it  must  have  the  power 
to  do  the  same.  We  are  not  to  be  understood 
as  saying  that  the  guardian,  when  thus  ap- 
pointed, is  exempt  from  accountability,  nor 
from  the  superrision  of  the  clerk,  as  in  cases 
of  appointment  by  the  clerk,  except  In  the 
matter  of  entering  into  bond.  The  objection 
to  the  name  of  the  plaintiff  is  without  force. 
There  is  an  interesting  list  of  idem  sonans 
cases  coll^ed  in  State  v.  Collins,  115  N.  C. 
716,  20  S.  E.  452.     Judgment  affirmed. 


WRIGHT  T.  HARRIS. 

(Supreme  Court  of  North  Carolina.    May  7, 

1895.) 

JCSTICa  OF  TBB  PsiCB— JuRMOICTIOK. 

Where,  nnder  a' will  deTising  all  testator's 
land  to  his  wife,  remainder  to  plaintiff  in  fee, 
except  50  acres  in  some  suitable  place,  on  certain 
conditions,  to  defendant,  and  defendant,  who 
was  a  tenant  of  the  wife  during  her  life  of  50 
acres,  claims  title  to  the  same  as  being  In  a 
suitable  place,  and  on  conditions  performed,  an 
action  by  plaintiff  for  possession,  inroivee  the  ti- 
tle to  land,  and  a  justice  of  the  peace  has  no  ju- 
risdiction. 

Appeal  from  superior  court,  Person  county; 
Hoke,  Judge. 

Action  by  Thomas  D.  Wright  against  Jesse 
Harris  before  a  justice  for  possession  of  land. 
From  a  judgment  affirming  a  judgment  of  the 
the  justice  of  the  peace  dismissing  the  action 
for  want  of  jurisdiction,  plaintiff  appeals. 
A£9rmed. 

James  H.  Harris,  by  his  will,  devWed  all 
his  real  estate  to  his  wife  for  life,  remainder 
to  Thomas  D.  Wright,  except  50  acres  of 
land,  at  some  suitable  place,  to  Jesse  Harris, 
on  certain  conditions.  During  the  life  of  Mrs. 
Harris,  Jesse  Harris  leased  by  the  year  50 
acres  from  her,  and  paid  his  rent  annually. 
After  her  death  he  paid  no  rent  to  Wright, 
and  claimed  title  to  the  50  acres. 

Shepherd,  Manning  &  Foushee,  for  ai^el- 
lant.     W.  W.  Kitchin,  for  appellee. 

CLARK,  J.  rhe  defense  pleaded  was  not  a 
mere  dalm  or  bare  assertion  that  the  title 
to  real  estate  was  in  issue.  But  upon  its  face 
(be  clause  of  the  will  set  out  as  the  foundation 
of  the  defendant's  plea  showed  a  bona  fide 
controversy,  which  involved  the  title  to  real 
estate.  Parker  v.  Allen,  84  N.  O.  406;  Code, 
%  836.  The  defendant  had  not  entered  into 
possession,  and  did  not  hold  under  the  plain- 
tiff ;  hence  there  was  no  estoppel.  On  the  death 
of   the  life  tenant,  the  tenancy   under  her 


ceased,  1(  hia  right  then  acemad,  and  the  de- 
fendant claimed  adversely  to  the  plaintiff  as 
owner  of  an  unallotted  60  acres  in  the  tract, 
and  to  that  extent,  as  tenant  in  common  with 
the  plaintiff;  while  the  plaintiff  claimed  that 
sole  seisin  of  the  whole  tract  had  devolved 
on  him  at  the  death  of  the  life  tenant;  and 
denied  the  defendant's  claim  to  the  60  acres. 
His  honor  properly  affirmed  the  ruling  of  the 
justice  of  the  peace  that  the  justice  did  not 
have  juriadiction  to  decide  such  controversy, 
and  dlamisaed  the  action.  Code,  i  837.  Af- 
firmed. 


STATE  V.  McCORMACK. 

(Supreme  Court  of  North  Carolina.    May  7, 

1885.) 

HOBSBR  a  THB  PiRST  DeORBB  —  PrBUBDITATIOM. 

1.  In  a  prosecnUon  for  murder  in  the  first  de- 
gree, where  It  appeared:  Tliat  defendant  had 
gone  to  the  honse  of  deceased  in  the  evening, 
armed;  had,  in  conversation  with  deceased, 
shown  two  pistols;  liad  remained  until  2  o'clodc, 
when  the  deceased  was  shot  That  there  was  no 
qnarrel  immediately  Iwfore  the  shooting.  That 
when  he  fired  he  said,  "I  gness  that  will  do  you," 
laid  one  of  his  pistols  beside  deceased,  and  re- 
marked. "I  reckon  yon  will  let  me  alone  now,"— 
It  is  not  error  to  submit  the  question  of  defend- 
ant's guilt  of  murder  in  the  first  degree  to  the 
jury. 

2.  If  the  purpose  to  kill  has  been  deliberately 
formed,  the  interval  which  elapses  before  its  ex- 
ecution is  immaterial. 

Appeal  from  superior  court,  Robearai  coun- 
ty;  Brpwn,  Judge. 

John  B.  McCormack  was  convicted  of  mur- 
der, and  api)eala.    Afflinned. 

French  &  Norment  and  Hubert  McCIam- 
my,  for  appellant  The  Attorney  Genenil,  for 
the  State. 

AVERY,  J.  It  Is  not  essential  that  the 
prosecution.  In  order  to  show  prima  facie  pre- 
meditation and  deliberation  on  the  part  of  a 
prisoner  charged  with  murder  in  the  first  de- 
gree, should  offer  testimony  tending  to  prove 
a  preconceived  purpose  to  kill,  formed  at  a 
time  anterior  to  the  meeting  when  it  was  car- 
ried Into  execution.  "In  order  to  conviction 
of  murder  in  the  first  degree  [said  this  court 
in  State  v.  Norwood,  115  N.  C.  788,  20  S.  B. 
712],  as  the  judge  below  properly  instructed 
the  jury,  it  Is  necessary  that  the  state  should 
show  that  the  prisoner  deliberately  deter- 
mined to  take  the  child's  life  by  putting  the 
pins  Into  its  mouth,  and  thereupon  (It  being 
immaterial  how  soon  after  resolving  to  do  so) 
carried  her  purpose  of  so  using  the  pins  Into 
execution,  and  thereby  caused  death."  It 
must  have  appeared,  in  some  aspect  of  the 
evidence,  that  the  accused  deliberately  deter- 
mined to  kill  the  prisoner  before  inflicting  the 
wound.  In  order  to  warrant  the  judge  In  sub- 
mitting the  question  of  his  guilt  on  the  cliarge 
of  murder  -in  the  first  degree  to  the  jury.  If 
the  witnesses  testified  to  the  truth  of  facts 
and  circumstances  tending  to  show  that  while 
they  were  together  on  the  occasion  when  the 
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homicide  occurred,  or  even  during  the  conver- 
aatlon  'which  terminated  In  the  shootlnK,  the 
prisoner,  upon  sufficient  deliberation  to  make 
It  a  fixed  and  definite  determination,  formed 
the  purpose  to  shoot  and  kill  the  deceased,  It 
was  the  duty  of  the  court  to  allow  the  jury 
to  pass  upon  the  Issue  of  guilt  or  Innocence 
of  murder  In  the  first  degree.  There  was, 
we  think,  testimony  tending  to  show  that  the 
shooting  was  done  after  premeditation  and 
deliberation.  The  prisoner  had  gone  to  the 
house  where  the  deceased,  his  brothers,  and 
others  were,  during  the  evening,  and  had  re- 
mained talking,  either  to  the  deceased  alone, 
or  to  the  others  with  him,  till  12  o'clock  at 
night,  when  the  deceased  was  shot  During 
all  of  that  time  his  horse,  harnessed  to  his 
buggy,  was  hitched  near  where  they  were 
talking.  A  witness  stepped  out  Into  the  field, 
leaving  a  lamp  burning,  and  the  other  mem- 
bers of  the  party  drinking  with  prisoner  and 
deceased.  The  pistol  fired  while  he  was  out, 
and  on  bis  return  the  lamp  was  extinguished, 
and  deceased  was  shot,  the  two  brothers  of 
deceased  being  then  asleep.  When  the  pistol 
was  fired  the  prisoner  said,  "I  guess  that  will 
do  you."  He  then  walked  up  to  deceased, 
where  he  was  lying  dead,  and,  placing  one  of 
his  pistols  beside  him,  said,  "I  reckon  yon 
win  let  me  alone  now."  During  his  conver- 
sation with  deceased.  It  was  In  evidence  that 
prisoner  had  two  pistols  In  his  hip  pockets, 
and  that  in  the  earlier  part  of  the  evening 
one  of  them  was  stuck  in  his  pocket  with  the 
muzzle  upwards,  but  that  later,  whHe  talk- 
ing with  deceased,  he  had  the  two  pistols  out 
in  his  hands,  and  put  them  back  Into  his 
pockets.  In  the  usual  position.  Just  before 
the  shooting  occurred  the  prisoner  walked  off 
from  the  deceased,  as  If  going  out  of  the  pi- 
azza, and  while  deceased  was  standing  with 
his  side  towards  him.  He  turned,  however, 
as  he  was  walking  away,  and  fired  at  Smith, 
whose  relative  position  still  remained  the 
same.  Apart  from  the  testimony  of  the  pris- 
oner. It  does  not  appear  that  deceased  was 
even  quaireling  with  prisoner  Just  before  the 
latter  walked  down  the  piazza  and  fired.  De- 
fendant's own  version  of  the  afllair,  if  be- 
lieved, would  unquestionably  put  a  different 
hue  upon  the  transaction;  but  there  was  not 
only  no  other  evidence  of  legal  provocation, 
but  no  other  evidence  of  a  quarrel,  abuse,  or 
Insult  that  might  have  tended  to  show  that 
he  acted  under  the  influence  of  sudden  pas- 
sion. While  premeditation  and  deliberation 
are  not  to  be  Inferred,  as  a  matter  of  course, 
from  the  want  either  of  legal  provocation,  or 
of  proof  of  the  use  of  provoking  language,  yet 
all  such  circumstances  may  be  considered  by 
the  Jury  In  determining  whether  the  testi- 
mony Is  Inconsistent  with  any  other  hypothe- 
sis than  that  the  prisoner  acted  upon  a  de- 
liberately formed  purpose.  State  v.  Fuller, 
114  N.  C.  897,  19  S.  E.  797.  Kerr,  In  his 
work  on  Homicide  (section  72),  says:  "The 
question  whether  there  has  been  deliberation 
Is  not  ordinarily  capable  of  actual  proof,  but 


must  be  determined  by  Oie  Jury  from  the  cir- 
cumstances. It  has  been  said  that  an  act  is 
done  with  deliberation,  however  long  or  short 
a  time  Intervenes  after  the  Intent  Is  formed 
and  before  It  is  executed,  If  the  offender  has 
an  opportunity  to  recollect  the  offense."  The 
test  is  Involved  In  the  question  whether  the 
accused  acted  under  the  Influence  of  ungov- 
ernable passion,  or  whether  there  was  evi- 
dence of  the  exercise  of  reason  and  Judg- 
ment The  conduct  of  the  accused  Just  be- 
fore or  Immediately  after  the  killing  would 
tend,  at  least,  to  show  the  state  of  mind  at 
the  moment  of  Inflicting  the  fatal  wound. 
In  passing  upon  the  question  whether  the 
facts  in  a  given  case  are  sufficient  to  show, 
beyond  a  reasonable  doubt,  that  the  killing 
was  done  with  deliberation  and  premedita- 
tion, while  sudden  passion,  aroused  by  provo- 
cation that  would  neither  ej^cuse  nor  miti- 
gate to  manslaughter  the  killing  with  a  dead- 
ly weapon.  Is  sufficient  if  the  homicide  is 
committed  under  its  immediate  influence,  yet 
the  want  of  provocation,  the  preparation  of  a 
weapon,  proof  that  th^e  was  no  quarreling 
Just  before  the  killing,  may  be  considered  by 
the  Jury,  with  other  circumstances,  in  deter- 
mining whether  the  act  shall  be  attributed  to 
sudden  Impulse  or  premeditated  design. 

We  think  that  there  was  no  error  In  leav- 
ing the  Jury  to  find  ni>on  the  testimony  wheth- 
er or  not  the  killing  was  done  In  pursuance  of 
a  preconceived  purpose,  deliberately  formed. 
In  arriving  at  a  conclusion,  they  would  natn- 
rally  look  to  the  testimony  as  to  the  conduct 
of  the  prisoner  at  and  about  the  time  of  the 
homicide,  and  the  attendant  circumstances,  to 
throw  light  upon  the  question,  rather  than  to 
a  computation  of  the  time  intervening  be- 
tween the  formation  and  execution  of  the 
purpose.  The  guilt  or  innocence  of  the  pris- 
oner depended  upon  whether  his  Intent  to  kill 
had  been  definitely  formed,  not  upon  the 
length  of  time  that  he  had  cherished  the  pur- 
pose. For  the  reasons  given  the  Judgment  is 
affirmed. 


STATE   T.   HORN. 
(Supreme  Court  of  North  Carolina.    May  7, 
18(6.) 
Makslacohtrr. 
In  a  prosecution  for  murder  there  was 
evidence    that    defendant    had    made    tbr«its 
against   the   life   of  deceased,   but   that   aubse- 
queutly,  on  the  day  of  the  homicide,  the  men  were 
on  friendlr  terms,  and  that  the  immediate  proTi>- 
cation  to  the  crime  was  the  shooting  of  defend- 
ant's brother  by  deceased.    BM,  that  the  jary 
shonld  have  been  instructed  that,  if  they  founJ 
these  facts,  defendant  could  be  convicted  of  man- 
slaughter  only,  since,  after  the  reconciliation,  the 
law  would  presume  the  crime  to  be  dne  to  tlie 
new  and  sudden  provocation,  not   to   previoiu 
malice. 

Appeal  from  superior  court,  Robeson  coan- 
ty;    Brown,  Judge. 

Henry  Horn  was  convicted  of  murder,  com- 
mitted In  1882,  and  appeals.     Reversed. 
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French  &  Nonnent  and  Herbert  McClam- 
my,  for  appellant  The  Attorney  General, 
tar  the  State. 

FURCHBS,  J.  We  do  not  think  defmd- 
ant'8  exceptlone  to  the  reply  of  the  conrt  to 
the  queetlons  asked  the  court  dnring  the  ar- 
gument of  the  case  to  the  Jury  can  be  sus- 
tained. We  do  not  know  whether  they  are 
-excepted  to  as  being  out  of  time  or  as  be- 
ing erroneous.  But  we  do  not  think  they 
can  be  sustained  on  either  ground.  If  the 
•^ceptions  are  put  on  the  question  of  time, 
it  would  seem  they  were  made  in  response 
to  questions  addressed  to  the  court  by  de- 
fendant's counsel;  and  It  may  fairly  be  in- 
ferred that  the  counsel  for  defendant  wished 
to  know  the  views  of  the  court  at  that  time, 
that  he  might  the  better  know  bow  to  direct 
bis  argument,  and  that  the  court  so  under- 
stood him;  and,  whether  this  was  the  object 
of  counsel  or  not.  It  Is  a  reasonable  Inference 
to  be  drawn  from  the  queetlons,  and  we  do 
not  think  defendant  has  any  Just  ground  for 
complaint  Nor  do  we  think  these  excep- 
tions can  be  sustained  upon  the  ground  of 
error  in  law,  as,  in  our  opinion,  there  was  ev- 
idence In  the  case  involving  murder,  man- 
slaughter, and  excusable  homicide.  It  was 
admitted  that  the  defendant  killed  the  de- 
ceased, David  Butler,  with  a  pistol.  This 
threw  the  burden  on  the  defendant.  The 
state  then  offered  two  witnesses,  whose  tes- 
timony tended  to  show  previous  threats  and 
express  malice  on  the  part  of  defendant; 
and,  while  these  were  denied  by  defendant, 
be  offered  evidence  tending  to  show  that, 
after  the  alleged  threats  (which  the  state  in- 
stated showed  express  malice),  the  deceased 
and  the  prisoner  had  talked  the  matter  of 
John  Horn  over;  that  prisoner  had  assured 
tbe  deceased  that  he  had  nothing  to  do  with 
that  trouble,  telling  the  deceased  that  they 
had  always  been  friends,  and  that  he  did  not 
want  any  trouble  with  the  deceased.  And 
the  court.  In  the  case  on  appeal,  states  that 
"no  one  testified  that  Henry  Horn  was  not 
friendly  with  Butler  on  the  day  that  Butler 
was  killed,  or  that  Henry  Horn  had  ever 
done  or  said  anything  to  show  that  he  was 
unfriendly  with  Butler,  except  as  It  may  ap- 
pear as  herein  recited";  evidently  referring 
to  the  testimony  of  Campbell  and  Oaddy. 
And  defendant  insisted  that  If  it  should  be 
found  by  tbe  Jury  that  defendant  had  made 
tbe  alleged  threats,  it  also  appeared  that  be 
(defendant)  bad  become  reconciled  and  was 
friendly  with  the  deceased  on  the  day  of  tbe 
faomiclde,  and  asked  the  court  to  charge  that 
tbe  law  inferred  the  killing  was  from  the  re- 
cent provocation.  This  the  court  declined  to 
do,  and  upon  this  view  of  tbe  case  we  think 
there  was  error. 

We  do  not  think  courts  and  Juries  should 
give  too  much  weight  to  threats  made  in  a 
thoughtless,  bragging  manner,  without  any 


purpose  of  ever  carrying  them  Into  execution, 
and  sometimes  made  in  the  moment  of  pas- 
sion, soon  to  pass  away  with  the  passion  that 
produced  them;  but  still  they  are  competent 
and  proper  evidence,  and  as  to  what  weight 
they  shall  have  is  a  question  for  the  Jury, 
considered  under  prefer  instruction  from  tbe 
court  and  all  the  circumstances  under  which 
they  were  made.  This  evidence  made  it  nec- 
essary to  submit  the.  question  of  murder  to 
tbe  Jury.  But  to  remove  this  testimony 
from  the  case.  It  would  seem  that  the  of- 
fense would  be  reduced  to  manslaughter,  as 
the  provocation  of  defendant  seeing  the  de- 
ceased shoot  down  his  brother,  or  seeing  his 
brother  and  the  deceased  a  few  momenta 
after  the  deceased  had  shot  down  defend- 
ant's brother,  was  very  great.  Therefore,  it 
became  of  the  utmost  Importance  in  the  trial 
that  the  court  should  properly  charge  and 
instruct  the  Jury  as  to  the  law  of  previous 
threats  tending  to  show  express  malice,  as 
affected  by  an  after  reconciliation.  This  the 
court  did  not  do.  The  court  should  have 
charged  the  Jury  that  every  question  of  fact 
necessary  for  the  conviction  of  defendant 
and  every  question  of  fact  necessary  for  de- 
fendant's defense  should  be  found,  from  the 
evidence  in  the  case,  to  be  true;  that  if  tbe 
defendant  did  make  the  threats,  as  testified 
to  by  the  witnesses  for  the  state,  then  this 
would  tend  to  show  express  malice  on  the  part 
of  the  defendant;  but  if  they  should  so  find, 
them  they  should  consider  the  evidence  of- 
fered by  the  defendant  tending  to  show  a 
reconciliation  on  the  part  of  the  defendant, 
and  that  defendant  after  the  threats,  was 
friendly  with  the  deceased;  and.  If  they 
should  find  from  the  evidence  that  he  was, 
then  the  law  no  longer  attributed  the  killing 
to  previous  malice,  but  inferred  It  was  from 
the  new  and  sudden  provocation  (State  v. 
Barnwell,  80  N.  G.  460);  and,  If  It  was  done 
under  the  new  provocation,  the  defendant 
would  not  be  guilty  of  murder,  but  only  of 
manslaughter  (State  v.  Hill,  4  Dev.  &  B.  4M; 
State  V.  Ta-cha-na-tah,  64  N.  C.  618;  State 
V.  Johnson,*^  Jones  [N.  0.1  247;  State  v. 
Matthews,  »78  N.  0.  623). 

In  this  opinion  we  have  not  considered  tbe 
question  of  self-defense,  as  It  was  not  nec- 
essary that  we  should  do  so,  and  merely 
mention  It  here  to  show  that  we  have  not 
considered  It  We  notice  his  honor  (doubt- 
less through  Inadvertence,  as  we  And  the 
same  thing  in  other  cases),  In  charging  the 
Jury,  uses  the  expression  "believe,"  where 
we  think  he  should  have  said:  "If  you  find 
as  a  fact  from  the  evidence."  We  merely 
mention  this,  as  we  see  It  In  this  case  and  In 
other  cases;  but  In  this  opinion  we  have 
laid  no  stress  upon  this  matter,  and  do  not 
consider  It  In  making  up  our  Judgment 
There  Is  error  In  the  matter  pointed  out  in 
this  opinion,  for  which  defendant  is  entitled 
to  a  new  trial. 
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SMITH  T.  ARTHUR  et  al. 

Appeal  of  COOPER. 

(Supreme  Court  of  North  Carolina.    May  7, 

1895.) 

Costs— Li  ABiLiTT  orPLAimiPF'a  BcKSTt— Aoirn* 
MBNT  OF  Parties. 

Under  Code,  {  209,  requiring  the  clerk  to 
take  a  bond  conditioned  to  be  void  if  plaintiff  pay 
defendant  all  costs  that  defendant  recover  of  nim 
"in  the  action,"  the  surety  is  not  liable  where 
plaintiff  obtained  judgment  for  a  certain  amount 
and  costs,  though  the  case  having  been  retained 
for  future  disposition  of  the  counterclaim,  such 
claim  was  compromised,  and  an  agreement  made 
that  plaintiff  pay  costs. 

Appeal  from  superior  court,  Swain  county; 
Shuford,  Judge. 

Action  by  J.  H.  Smith  against  Arthur, 
Coffin  &  Co.,  to  which  defendants  set  up  a 
counterclaim.  R.  L.  Cooper  became  plain- 
tiff's surety  for  prosecution  of  suit  Plain- 
tiff recovered  Judgment  on  his  claim,  and  for 
costs  of  action.  Afterwards,  In  compromis- 
ing defendants'  counterclaim,  plaintiff  agreed 
to  pay  all  unpaid  costs,  and  defendants 
made  a  motion  to  retax  them  against  plain- 
tiff and  R.  L.  Cooper,  his  surety,  and  from 
a  Judgment  so  taxing  them  Cooper  appeals. 
Reversed. 

J.  W.  Cooper,  for  appellant  Fry  &  New- 
by,  for  appellees. 

FURCHBS,  J.  On  the  12th  day  of  July, 
1889,  plaintiff  brought  suit  against  defend- 
ants, returnable  to  fall  term  of  Swain  su- 
perior court  In  this  action  R.  L.  Cooper 
became  plaintiff's  surety  for  the  prosecution 
of  bis  suit  Plaintiff  filed  his  complaint,  and 
defendants  filed  their  answer,  In  which  they 
set  up  a  counterclaim  to  plaintiff's  action. 
'  At  fall  term,  1891,  plaintiff  recovered  judg- 
ment against  defendants  for  the  sum  of  $2,- 
445  and  costs  of  action.  But  this  trial  aid 
not  dlsi)ose  of  defendant's  counterclaim,  and 
tho  case  was  retained  on  the  docket  until 
that  could  be  disposed  of,  and- execution  of 
plaintiff's  Judgment  was  staj^  until  that 
was  done.  Afterwards  (but  it  does  not  ap- 
pear at  what  time)  plaintiff  and  defendants 
agreed  to  refer  the  matters  involved  In  de- 
fendants' counterclaim  to  Mr.  Newby.  But 
it  does  not  appear  that  he  ever  took  the  ac- 
count Some  time  after  this|  plaintiff  and 
defendants  agreed  ^pon  terms  of  compro- 
mise as  to  defendants'  counterclaim.  In 
which  defendants  were  to  pay  Into  court 
the  sum  of  $1,650,  and  to  release  any  fur- 
ther claim  they  might  have  on  account  of 
said  counterclaim,  and  plaintiff  agreed  to 
accept  the  $1,650  In  full  satisfaction  of  his 
said  Judgment,  and  plaintiff  also  agreed  in 
this  compromise  to  pay  all  unpaid  cost  It 
appears  from  the  findings  of  the  Judge  at 
fall  term,  1894,  that  there  remains  $29.20 
due  Jenkins  and  Franks,  as  witnesses,  and 
$23  allowed  Mr.  Newby  as  referee,  still  un- 
paid.   The    sum    agreed   upon— $1,050— was 


paid  into  court,  but  at  what  time  this  was 
done  does  not  appear.  The  matter  stood  this 
way  until  fall  term,  1894,  when  defendants 
made  a  motion  to  retax  the  costs  that  had 
been  taxed  against  defendants  under  the 
Judgment  of  1891,  and  to  tax  them  against 
the  plaintiff  and  the  said  R.  L.  Cooper,  his 
surety  on  the  prosecution  bond.  This  mo- 
tion was  resisted  by  Cooper,  but  allowed 
by  the  court,  and.  Judgment  being  so  en- 
tered against  said  Cooper,  he  appealed  to 
this  court  Then,  leaving  out  of  view  the 
question  of  time  (the  motion  being  ma<}e 
more  than  one  year  after  the  Judgment  at 
fall  term,  1S91),  can  the  Judgment  of  the 
court  appealed  from  be  sustained? 

Section  209  of  the  Code  requires  that,  be- 
fore a  clerk  shall  Issue  a  summons,  he  sliall 
take  from  the  plaintiff  a  bond  in  the  warn 
of  $200,  upon  condition  "that  the  same  sliaU 
be  void.  If  the  plaintiff  shall  pay  the  de- 
fendant all  such  cost  as  the  defendant  shall 
recover  of  him,  in  the  action."  In  contem- 
plation of  law,  the  parties  pay  the  cost  of 
litigation  as  the  action  proceeds,  and  this 
bond  is  given,  it  Is  true,  entirely  for  tike 
benefit  of  defendants.  Brittain  v.  Ho^rell. 
2  Dev.  <&  B.  108.  The  surety  is  not  bound 
for  plaintiff's  cost  Hallman  t.  Delilnger, 
84  N.  C.  1.  But  the  condition  of  the  bond  is 
to  pay  the  defendants  such  cost  as  tbey 
shall  recover  of  plaintiff  "in  the  action." 
Tlien,  if  defendants  did  not  recover  of  plain- 
tiff any  cost  "in  the  actioa,"  the  surety  is 
not  bound.  And  we  See  that  in  this  case 
the  plaintiff  recovered  of  defendants  $2,445 
and  the  cost  of  action.  This  amount  it  is 
true,  was  reduced  to  $1,650  by  way  of  com- 
promise and  agreement  of  the  parties,  in 
which  agreement  the  plaintiff  agreed  to  pay 
certain  cost  And,  as  be  agreed  to  do  so. 
he  ought  to  pay  it  But  this  agreement  to 
pay  this  cost  does  not  bind  Cooper.  He 
was  no  party  to  this  agreement.  The  de- 
fendant did  not  recover  this  cost  in  the  ac- 
tion, and  Cooper  is  not  bound  for  any  cost 
except  such  as  defendants  "recovered  in  this 
action,"  and  he  recovered  none. 

Attorneys  for  defendants  contmd  In  tlielr 
brief  that  this  is  a  matter  of  discretion  in 
the  court  below,  from  which  there  is  no  ap- 
peal, and  cite  as  authority  for  this  positioD 
the  case  of  State  v.  Massey,  104  N.  C  S77. 
10  S.  B.  008.  But  that  case  is  under  b«<s 
tlon  783  of  the  Code,  and  has  no  application 
to  this  case,  and  can  in  no  way  be  aatbority 
for  the  position  taken.  It  is  also  contended 
in  the  brief  that  no  notice  of  appeal  was 
given,  and  that  the  case  on  appeal  was  not 
served  within  10  days.  But  the  facts  as 
they  appear  from  the  record  are  otherwise. 
It  is  also  contended  in  the  brief  that  we  are 
bound  by  the  facts  found  by  the  court  be- 
low. We  recognize  tliis  as  the  law,  and  de- 
cide the  law  of  the  case  upon  the  facts  as 
we  find  them  in  the  record.  Cooper,  though 
not  a  party  to  the  original  action,  was  mad<> 
a  party  to  this  proceeding,  and  had  a  right 
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to  appeal.  W«  therefore  bold  that  Cooper  Is 
Dot  liable  for  this  cost,  and  tb&t  tbe  Judg- 
ment apjtealed  from  Is  erroneous.    Error. 


KIRBY  T.  BOYETTE  et  al. 

(Supreme  Court  of  North  Carolina.    May  7, 

189S.) 

Tbdst  yoB  Habbies  Womak— Fownt  or  Ditvoii- 

TIOH. 

Wbere  land  la  deeded  to  one  on  the  express 
tmat  that  he  hold  it  for  a  marriad  woman  as  a 
feme  sole,  free  from  any  debts  of  her  husband, 
sbe  cannot,  in  the  absence  of  express  power  in  the 
deed,  convey  it  without  the  joinder  of  the  trustee; 
at  least,  where  it  was  deeded  to  the  trustee  prior 
to  the  adoption  of  Const.  1868,  art.  10,  providing 
that  the  separate  property  of  a  married  woman 
may,  with  the  assent  of  her  husband,  be  conveyed 
by  her  as  if  she  were  unmarried,  as,  even  If  that 
presents  tbe  imposition  of  restrictiona,  in  a  deed 
of  trust  for  a  married  woman,  on  her  power  of 
alienation,  it  does  not  affect  a  prior  trust 

Appeal  from  superior  court,  Wilson  county; 
Hoke,  Judf^e. 

Action  by  Henry  Kirby  against  Alexander 
Boyette  and  others  to  foreclose  a  mortgage. 
From  a  Jadgmcnt  for  plaintiff,  defendants  ap- 
peal.   Keversed. 

H.  G.  Connor  and  B.  W.  Pou,  for  appellants. 
Sh^b(^  &  Bosbee,  for  appellee. 

AVERT,  J.  Isaac  Boy.ette,  Intending  to  pro- 
vide for  bis  son's  ■w\te,  on  tbe  4tb  day  of  May, 
1807,  conveyed  a  tract  of  land  to  Henry  Kirby 
(to  use  tbe  langnage  of  the  Instrument  Itself), 
"upon  the  express  trust  and  undertaking,  bow- 
ever,  that  he  sball  hold  the  said  land  and  Im- 
provements for  tbe  sole  and  separate  use  of 
I..onlaa  V.  Boyette,  a  married  woman,  and  ber 
heirs,  as  a  feme  sole,  free  from  any  debts  or 
contracts  of  her  present  husband  or  any  future 
husband  she  may  hereafter  marry."  On  tbe 
8tb  day  of  December,  1880,  tbe  cestui  que 
.trust,  Louisa,  and  tier  husband,  executed,  wltb 
privy  ezamiuation  and  all  of  tbe  usual  legal 
formalities,  a  deed  oonveying  the  same  land 
to  Rountree.  Barnes  &  Co.  to  secure  tlie  pay- 
ment of  tbe  note  of  tbe  husband,  Nathan  Boy- 
ette, for  1702.81,  and  advances  for  agricultural 
purposes  made  to  him.  The  trustee,  Henry 
ICIrby,  did  not  join  In  the  mortgagee  deed  to 
Rountree,  Barnes  &  Co.,  but  has  since  be- 
come, by  a8Sl;;nment,  the  owner  of  the  note, 
and  has  brought  an  action  agahist  the  heirs  of 
L,ouisa,  the  cestui  que  trust,  w1k>  are  her  chil- 
dren by  tbe  marriage  with  Nathan  Boyette, 
to  foreclose  for  default  in  the  payment  of  tbe 
said  note  of  Nathan,  whose  administrator  Is 
also  a  party  defendant  The  question  pre- 
sented is  whether  the  deed  of  husband  and 
wife  without  the  joinder  of  the  trustee  passed 
the  wife's  interest. 

It  is  settled  by  repeated  rulings  of  this  court 
that  the  power  of  a  married  woman  to  dispose 
of  land  held  by  ber  under  a  deed  of  settlc- 
mott  is  "not  absolute,  but  limited  to  the  mode 
and  manner  pointed  out  in  the  instrument." 
8be  "is  to  be  deemed  a  feme  sole  only  to  the 


extent  of  the  power  expressly  given  her  in 
tbe  deed  of  settlement"  Hardy  v.  Holly,  84 
N.  C.  608;  Kemp  ▼.  Kemp,  85  N.  O.  496; 
Mayo  ▼.  Parrar,  112  N.  C.  68,  16  S.  E.  910; 
Monroe  v.  Trenholm,  112  N.  C.  634,  17  8.  B. 
439;  Broughton  v.  Lane,  113  N.  G.  161,  18  S. 
E.  85.  This  court  has  acted  upon  the  theory 
that  the  wife  derives  her  power  of  disposition 
of  tbe  property  solely  from  a  strict  construc- 
tion of  the  permissive  provisions  of  tbe  instm- 
ment  creating  the  estate.  Mayo  v.  Farrar.  sn- 
pra;  3  Pom.  Eq.  .7ur.  8  1105.  It  is  apparent 
that  It  was  tbe  intention  of  the  grantor  that 
tbe  trustee  should  bold  tbe  land  for  the  sole 
and  separate  use  of  the  married  woman,  and 
that  It  should  be  as  free  from  liability  for  any 
debt  or  contract  of  the  husband  as  it  would 
have  been  Iiad  sbe  been  a  feme  sole.  In  the 
case  at  bar  the  tmstee,  claiming  in  his  Indi- 
vidual right  by  assignment,  seeks  to  subject 
the  land  by  foreclosure  of  a  deed  which  was 
executed  without  his  assent,  signified  by  Join- 
ing as  a  grantor.  It  is  manifest  that,  if  the 
court  should  lend  its  sanction  to  the  validity 
of  this  conveyance,  tbe  result  would  be,  not 
only  to  subject  the  land  to  the  payment  of  the 
husband's  debt,  contrary  to  the  express  Intent 
of  the  grantor  In  tbe  deed  of  assignment,  but 
without  the  assent  of,  and  at  the  Instance  of, 
the  trustee,  standing  In  the  antagonistic  atti- 
tude of  holder  of  the  husband's  note.  In  Clay- 
ton V.  Rose,  87  N.  C.  110,  the  court  said:  "Tbe 
argument  which  seeks  to  deduce  from  adjudi- 
cated cases  elsewhere  a  capacity  in  a  feme 
covert  to  dispose  of  her  equitable  estate  in 
land,  when  not  restricted  by  tbe  provisions  of 
the  instrument  creating  It,  as  if  she  were  sole 
atad  unmarried,  overlooks  the  case  of  Hardy  v. 
Holly,  84  N.  C.  681.  •  •  •  We  must  take 
it  to  be  the  settled  law  of  this  state,  at  least, 
that  a  married  woman,  as  to  her  separate  prop- 
erty. Is  to  be  deemed  a  feme  sole  only  to  the 
extent  of  the  power  expressly  given  her  In  tbe 
deed  of  settlement"  We  find,  therefore.  In 
the  opinion  in  that  case,  no  support  for  the 
theory  of  tbe  learned  counsel  for  the  plaintiff 
tliat  tbe  rule  which  tbe  cotirt  intended  to  lay 
down  tn  Hardy  v.  Holly  was  that  a  feme 
covert,  where  a  mode  of  alienation  was  point- 
ed out  in  the  deed  of  settlement,  was  subject 
to  its  express  provlEions,  but.  In  tbe  alMenoe 
of  such  restrictions,  was  tmder  no  restraint  as 
to  her  power  of  disposition,  except  such  as  are 
imixwed  by  article  10  of  the  constitution.  It 
must  be  conceded  that  the  beadnote  in  Norris 
V.  Luther,  101  N.  C.  196,  8  S.  E.  9S,  is  mis- 
leading, but  a  critical  examination  of  the  case 
will  disclose  the  fact  that  a  decree  of  sale  was 
vacated,  a  sale  set  aside,  and  a  deed  canceled 
because  the  decree  had  been  rendered  with- 
out proper  service  on  a  feme  covert  and  that 
ultimately  some  doubt  was  expressed  by  the 
court  as  to  the  title  that  would  pass  by  the 
sale  under  the  later  decree.  At  all  events,  If 
the  opinion  Is  susceptible  of  the  construction 
placed  upon  it  by  counsel.  It  is  in  conflict  with 
the  older  as  well  as  the  latei  cases  which  we 
have  cited.     We  are  not  prepared  to  admit 
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that  the  proTlslons  of  article  10  of  the  consti- 
tution sliaU  be  construed,  net  only  as  an  en- 
abling act  as  to  the  power  of  disposition  of  a 
feme  sole  over  her  separate  real  estate,  but  as 
a  restriction  upon  the  iwwer  of  the  person 
who  transmits  It  to  her  by  deed  or  devise  to 
place  any  limit  upon  her  authority  to  alien  In 
the  manner  therein  prescribed.  Before  the 
constitution  of  1868  was  adopted,  the  right  to 
devise  or  convey  land  to  a  trustee  for  the  sole 
and  separate  use  of  a  married  woman,  and  to 
restrict  the  power  of  alienation  to  a  particular 
mode,  as  we  have  seen,  existed,  and  was  often 
exercised  to  protect  females  against  the  Ira- 
providence  or  extravagance  of  their  huslMnds. 
We  would  be  talking  a  long  stride  in  a  new  di- 
rection were  we  to  admit  that  the  power  of 
disposition  of  real  estate,  with  all  of  the  Inci- 
dental rights  to  impose  limitations,  was  taken 
away  by  Implication  in  conferring  a  restricted 
right  of  alienation  upon  married  women. 
Hughes  v.  Hodges,  102  N.  C.  230,  9  S.  E.  437; 
Bruce  ▼.  Strickland,  81  N.  C.  2C7.  It  would 
seem  more  reasonable  to  hold  that  the  constitu- 
tion should  not  be  construed,  when  it  fails  to 
expressly  so  provide,  as  operating  in  deroga- 
tion of  common  right,  and  that  the  power  con- 
ferred upon  married  women  should  be  deemed 
subject  both  to  the  restrictions  (as  to  privy  ex- 
amination -  and  conaent  of  the  husband)  pre- 
scribed in  article  10  and  to  such  llmlmtions  as 
it  is  la-n-fnl  for  a  grantor  or  devisor  to  pre- 
scribe in  a  deed  or  will.  But  we  mention  this 
qnostion  merely  to  prevent  any  misapprehen- 
sioij,  and  will  not  further  discuss  or  decide  it 
here,  since  it  is  not  directly  raised  in  this  ease. 
The  deed  of  settlement  was  executed  on  the 
4th  of  May,  1S67,— not  in  contemplation  of  the 
provision  of  the  constitution  of  1868,— and  ac- 
cording to  its  terms  was  intended  to  protect 
the  laud  against  liability  for  the  husband's 
debt.  It  Is  needless  to  dte  authorities  to  sus- 
tain the  proposition  that  the  power  subse- 
quently conferred  upon  married  women  by  the 
constitution  was,  at  all  events,  subject  to  the 
constitutional  right  of  disposition  which  bad 
theretofore  been  exercised  as  Inherent  in  the 
ownership.  For  the  reasons  given,  we  think 
that  tiie  judgment  of  the  court  below  was  er- 
roneous. The  court  should  have  held,  upon 
the  case  agreed,  that  the  deed  of  Natirnn  Boy- 
ette  and  wife,  Louisa,  was  ineffectual  to  con- 
vey the  land  without  the  Joinder  of  the  trus- 
tee. There  was  error.  Let  this  opinion  be 
certifled,  to  the  end  that  the  proper  Judgment 
may  be  entered  below.     Error. 


TILLETT  V.  LYNCHBURG  &  D.  R.  CO.  et  al. 

(Supreme  Court  of  North  Carolina.    May  7, 
1805.) 

Action  aoaisst  Joint  Dkfendasts— Motion  fob 
New  Trial — Ekkor  in  Omittino  Onb 

DErGSDANT'S  NaUE. 

In  an  action  against  the  lessor  and  les.see 
of  a  railroad,  both  defendants  were  sued  jointly, 
and  made  a  common  fif^ht  by  the  same  counsel, 
and  a  new  trial  wag  granted  for  an  error  ex- 


cepted to  by  both.  The  lessor  defendant  morel 
separately  for  judgment  on  the  verdict,  and  thi> 
lessee  defendant  for  a  new  trial.  The  motion 
for  a  new  trial  and  the  exception  to  the  ovemil- 
ing  of  the  motion  were  signed  by  counsel  for 
both  defendants,  and  the  appeal  was  taken  hy 
both  defendants.  Held,  that  mere  inadvertence  in 
entitling  the  motlou  for  a  new  trial  in  l>ehalf  of 
the  lessee  only  was  immaterial,  and  a  new  trial 
granted  to  the  lessee  inured  to  both  defendants. 

On  rehearing.    Dismissed. 

For  opinion  on  appeal,  see  20  S.  B.  480. 

R.  O.  Burton.  Jones  &  TUlett,  and  W.  W. 
Kltcbln,  for  petitioner.  Wm.  A.  Guthrie,  for 
defendants. 


CLARK.  J.    A  new  trial  was  granted  to 
both  defendants.    113  N.  C.  6C2,  20  8.  E.  4S0. 
This  Is  a  petition  to  rehear  the  case,  and 
leave  In  force  the  Judgment  below  as  to  the 
lessor  company.    As  the  case  would  still  go 
back  for  a  new  trial  as  to  the  lessee  com- 
pany, we  might  have  this  anomalous  state  of 
things  if  the  petition  were  granted:  On  a  new 
trial  below  the  Jury  might  find  either  th;i( 
there  was  no  negligence,  or  that  the  plaln^lT 
was  guilty  of  contributory  negligence,  and 
there  would  be  a  Judgment  standing  against 
the  lessor  for  $9,000  and  costs  for  a  wrong  sus- 
tained by  the  plaintiff  through  the  agency  of 
the  lessee,  and  a  verdict  and  Judgment  in 
the  same  action  that  the  lessee  company  had 
done  him  no  wrong,  Jiut  was  entitled  to  recov- 
er costs  against  him  for  his  false  clamor.    The 
court  will  be  slow  to  so  rule  as  to  make  possi- 
ble such  a  condition.    It  must  clearly  appear 
that  the  lessor  has  been  guilty  of  such  neglect 
or  failure  to  except  as  to  put  It  beyond  Its 
power  to  claim  the  benefit  of  the  new  trial 
equally  with  Its  codefendant.    In  this  case 
both  defendants  were  represented  by  the  same 
counsel,  and,  while  separate  answer  were 
filed,  the  lessor  company  adopted  the  answer 
of  the  lessee,  and  "relied  upon  ail  the  defenses 
therein  pleaded."    Both  defendants  excepted 
to   the   verdict  and   Judgment     The  lessor 
moved  for  a  Judgment  in  its  fbvor  on  the  ver- 
dict, and  the  lessee  for  a  new  trial  upon  ca- 
tain  grounds  assigned  in  the  motion,— amoDg 
them,  the  ground  on  which  this  court  declar- 
ed there  was  error  below,  and  wblch  was  an 
exception  recited  In  the  motion  as  bavin); 
been  made  by  the  appellants  (in  the  plural). 
This  motion  was  signed,  "W.  A.  Guthrie,  Attor- 
ney for  Defendants"  (both  defendants).    The 
court   refused   both  Oiotlons,   and  t^e  eatry 
states  that  "the  motion  for  a  new  trial  was 
overruled,  to  which  the  defendants  [both  a«- 
fendants].   excepted."     The    court   rendered 
Judgment  against  both  defendants  for  $9,000 
damages  and  costs;    and  the  record  states. 
"From  which  Judgment  both  defendants  ap- 
pealed to  the  supreme  court."    The  defend- 
ants .were  sued  Jointly.    They  made  a  com- 
mon fight.    They  bad  the  same  counsel.   Tbe 
ground  on  which  this  court  granted  a  nen* 
trial  was  an  error  in  the  charge  which  could 
be  excepted  to  after  verdict  (I>owe  v.  Elliott 
107  N.  a  718,  12  S.  B.  383),  and  which  was 


Digitized  by 


Google 


N.  C.) 


UOOBE  V.  ANGEL. 


699 


excepted  to  by  both  appellants.  The  lesaor 
company  thought  It  had  an  additional  defense 
not  open  to  the  lessee,  and  moved  separately 
for  Judgment  on  the  verdict,  but  it  Is  clear 
that  it  did  not  abandon  the  grounds  for  a  new 
trial  which  it  possessed  in  common  with  its 
codefendant  The  motion  for  a  new  trial  was 
signed  by  counsel  as  attorney  for  defendants 
(in  the  plural),  the  exception  for  overruling 
the  motion  was  made  by  him  In  behalf  of 
the  defendants  (In  the  plural),  and  the  appeal 
was  taken  by  him  for  both  defendants.  The 
mere  inadvertence  of  counsel  in  entitling  the 
motion  for  a  new  trial  in  behalf  of  the  leasee 
win  not  overrule  the  fact  that  he  signed  such 
motion  In  behalf  of  both,  excepted  for  its  re- 
fusal, and  to  the  error  in  the  cliarge,  in  behalf 
of  both,  and  appealed  for  both.  In  fact,  the 
cbarge  (in  this  particular,  on  which  this  court 
found  there  was  error)  having  been  excepted 
to  by  both  defendants,  and  both  having  ap- 
I>ealed,  it  would  have  been  immaterial  if  the 
lessor  hod  not  joined  in  the  motion  below  for 
a  new  trial.  In  McKinnon  v.  Morrison,  lOi 
N.  C.  334,  10  S.  E.  513,  it  is  said  it  would  be 
"the  better  practice  to  assign  errors  in  the 
cbarge  on  a  motion  for  a  new  trial"  below, 
but  that  it  is  not  necessary.  That  the  de- 
fendant Joined  in  the  exception  to  the  charge, 
and  in  the  appeal,  and  set  out  the  exception 
In  the  statement  of  the  case,  was  sufficient, 
even  If  it  had  not  Joined  in  the  motion  for  a 
new  trial.  Taylor  v.  Plummer,  105  N.  0.  56, 
11  S.  B.  460.    Petition  dismissed. 


MOORE  T.  ANGEL. 
(Supreme   (3ourt  of  North   Carolina.     May   7, 
1883.) 
KiOHT  TO  Costs. 
Code,  {  525,  provides  that  the  plaintilT, 
npen   recovery,  shall  be  allowed  costs  when  a 
claim    of   title   to   real   property   arises   on   the 
pleadintrs.     Held,  in  trespass,  where  the  defend- 
ant  failed  to  disclaim  title  to  all  the  land  de- 
clared for,  but  recovered,  according  to  the  bound- 
aries set  up  in  his  auswer,  with  a  greater  amount 
for  damages  on  his  counterclaim  than  was  al- 
lowed plaintifF,  that  plaintiff,  is,  notwithstanding, 
entitled  to  costs. 

Appeal  from  superior  court,  Macon  county; 
Sbuford,  Judge. 

Action  of  trespass  by  B.  W.  Moore  against 
J.  P.  Angel,  and  counterclaim  by  defendant. 
From  a  Judgment  for  each  of  the  parties  for 
a  portion  of  land  and  against  the  defendant 
for  costs,  defendant  appeals.   Afiirmed. 

J.  F.  Ray,  for  appellant 

AVERY,  J.  In  his  complaint  the  plaintiff 
allejE^ed  that  he  held  title  and  possession  of  a 
certain  tract  of  land,  which  he  described  by 
metes  and  lx)unds,  and  charged  that  the  de- 
fendant had  trespassed  upon  It  The  de- 
fendant denied  ail  these  allegations,  and  set 
up,  by  way  of  counterclaim,  that  he  was  the 
owner  and  was  in  ijossession  of  a  speciiied 
tract  of  land,  a  part  of  which  was  embraced 


In  the  boundaries  of  that  described  In  the 
complaint  In  order  to  support  an  action 
for  simple  trespass,  a  plaintiS  must  show, 
where  any  person  is  holding  adversely,  ac- 
tual iKtsseeslon;  but,  in  the  absence  of  ad- 
verse occupation,  the  constructive  posses- 
sion, which  proof  of  title  draws  to  him,  is 
sufficient  Harris  v.  Sneeden,  104  N.  C.  377, 
10  S.  E.  127;  O>boon  v.  Simmons,  7  Ired. 
189;  Carson  v.  MUls,  1  Dev.  &  B.  640.  If 
the  defendant  had  disclaimed  title  to  all  of 
tlie  boundary  declared  for  In  the  complaint 
to  which  he  did  not  ultimately  show  a  better 
right  than  the  plaintiff,  the  burden  would 
have  rested  upon  the  latter  only  to  prove 
the  amount  of  damage  that  he  was  entitled 
to  recover.  But  the  issue  of  title  to  the 
whole  tract  being  raised,  the  plaintiff  proved 
to  the  satisfaction  of  the  Jury  that  be  was 
the  owner,  and  in  contemplation  of  law  in 
possession  of  a  portion,  of  the  land  declared 
for,  on  which  the  defendant  bad  trespassed. 
The  title  being  put  in  issue,  whether  by 
trespass  in  ejectment  or  trespass  quare 
clausum,  it  was  proper  that  the  findings  of 
the  Jury  as  to  the  portions  of  the  land  to 
which  each  of  the  parties  had  shown  title 
should  be  specific,  and  the  necessity  for 
such  findings  was  only  intensified  by  the 
fact  that  a  counterclaim  for  tresp.tss  on  the 
IMirt  of  the  plaintiff  had  been  set  up  in  the 
answer.  But,  leaving  out  of  view  every  oth- 
er aspect  of  the  case,  the  findings  that  he 
was  the  owner  of  certain  land,  and  that  the 
defendant  was  a  trespasser,  entitled  the 
plaintiff,  by  virtue  of  his  having  sustained 
the  original  allegations  of  his  own  right  and 
the  defendant's  wrong,  as  the  prevailing 
party,  to  Judgment  that  he  was  the  owner 
of  the  portion  to  which  he  had  shown  title, 
with  at  least  nominal  damages  and  costs. 
Willie  the  failure  of  the  defendant  to  enter 
a  disclaimer  neither  In  trespass.  In  eject- 
ment nor  In  trespass  quare  clausum  freg^lt 
deprives  him  of  the  benefit  of  proving  a  bet- 
ter title  to  a  part  of  the  land  in  dispute  in 
himself,  or  out  of  the  plaintiff,  he  must  nev- 
ertheless submit  to  a  Judgment  declaratory 
of  the  right  of  his  adversary  to  the  land,  as 
to  which  the  plaintiff  has  been  compelled  to 
show  the  title  and  prove  the  trespass. 
Cowles  v.  Ferguson,  90  N.  C.  308;  Harris  v. 
Sneeden,  supra;  Murray  v.  Spencer,  92  N.  G. 
261.  This  was  a  case  within  the  meaning 
of  section  525  of  the  Code,  wherein  "a  cUiim 
of  title  to  real  property  arose  In  the  plead- 
ings," and  the  plaintiff,  if  the  Issue  based 
thereon  was  found  in  his  favor,  was  entitled 
to  Judgment  declaratory  of  his  title,  and  for 
nominal  damages.  If  none  had  been  assessed, 
with  costs.  The  statute  in  this  respect  is 
in  affirmance  of  the  principle  established  be- 
fore its  enactment.  It  is  true  that  where  an 
action  Is  brought  to  enforce  a  contract,  and 
the  Jury  find  that  the  plaintiff  is  indebted  to 
the  defendant  in  a  sum  exceeding  what  is 
due  from  him  to  the  plaintiff.  Judgment  may 
be  given  for  the  excess,  and  carries  with  it 
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the  Incidental  right  to  recover  costs.  Gar- 
rett T.  Love,  89  N.  O.  206;  Hnrst  v.  EvBrett, 
81  N.  0. 880.  But  the  rale  established  In  such 
cases  does  not  abrogate  the  other  express 
provisions  of  the  statute  applicable  where  the 
title  to  real  estate  Is  put  In  issue  The  rul- 
ing of  the  court  was  In  accordance  with  law, 
as  we  have  stated  it  to  be.  If  the  defendant 
had  disclaimed  title  to  all  the  land  declared 
for,  except  that  for  which  he  proved  his 
tight,  no  issue  as  to  the  plaintiff's  title  would 
have  been  raised,  and  the  findings  that  the 
defendant's  title,  disputed  by  plaintiff,  was 
good,  and  that  the  defendant  had  sustained 
greater  damage  than  had  his  adversary,  up- 
on both  necessarily,  perhaps  on  either,  the 
defendant  would  have  recovered  costs. 
Whether  this  Is  a  case  in  which  the  question 
of  costs  Is  the  main  point,  as  in  Futrell  T. 
Deans  (at  this  term)  20  S.  B.  1013,  or  is 
merely  Incidental  to  an  appeal  which  in- 
volves the  validity  of  the  Judgment,  as  In 
Hobson  ▼.  Buchanan,  06  N.  G.  444,  2  S.  E. 
180,  the  practical  result  would  be  the  same. 
Whether  the  judgment  be  affirmed  or  the 
appeal  dismissed,  the  defendant  would  be 
liable  for  costs  here.  We  adjudge  that  the 
plaintiff  recover  costs  of  the  appeal.  Judg- 
ment against  the  appellant  for  costs. 


STATE  v.  CHAMPION. 

(Supreme  Court  of  North  Carolfaia.     May  7, 

1895.) 

PSKJCRT— ISDICTIKKT  — CeRTIFIEB  COPT  OF  R«0- 

oan. 

1.  Indictment  for  perjury.  (Parsing  the  de- 
fendant with  "Icnowing  the  said  statement  or 
statements  to  be  false,  or  being  isnoraut  whether 
or  not  said  stitement  wns  true."  is  sufficient, 
being  in  the  exact  words  of  the  form  nrescribed 
for  such  indictments  by  the  act  of  18^,  e.  83. 

2.  Code,  {  1342,  provides  that  copies  of  uU 
ofltcial  recorded  documents  in  any  court  or  pub- 
lic office  shall  be  as  competent  evidence  as  the 
original  when  certified  by  the  keeper  of  such 
records.  Bcid,  that  a  statement  by  the  register 
of  deeds  as  to  how  much  property  was  listed 
for  taxation  by  the  defendant,  but  not  a  copy 
of  such  list,  was  incompetent 

Appeal  from  superior  court,  Franklin  coun- 
ty; Coble,  Judge. 

J.  I.  Champion  was  convicted  of  perjury, 
and  appeals.     Reversed. 

Case:  There  was  a  motion  to  quash  the 
bill  of  indictment,  in  that  It  charged  the  of- 
fense in  the  alternative,  1.  e.  that  the  defend- 
ant made  the  statement  knowing  It  to  be 
false,  or  being  Ignorant-whether  or  not  said 
statement  was  true.  The  bill  of  Indictment 
was  as  follows:  "The  Jurors  for  the  state, 
upon  their  oath,  present  that  James  I.  Cham- 
pion, late  of  Franklin  county,  on  the  lOtb  day 
of  October,  A.  D.  1891,  at  and  in  the  county 
aforesaid,  did  unlawfully  and  feloniously 
commit  perjury  upon  a  JustlUcation  on  a 
certain  undertaking  before  S.  O.  Davis,  a 
notary  public  in  and  for  the  state  of  North 
Carolina,  which  said  undertaking  was  filed 
in  a  certain  civil  action  pending  In  the  su- 


perior court  of  Nash  county,  wherein  S.  B. 
Ricks  was  plaintiff,  and  James  Strother,  m. 
Strother,  and  Lucius  Strother  were  defend- 
ants, by  falsely  asserting  on  oath  that  be, 
the  said  James  I.  Champion,  was  wortli, 
over  and  above  his  liabilities  and  exemptions 
allowed  by  law,  one  thousand  and  seventy 
dollars,  knowing  the  said  statement  or  state- 
ments to  be  false,  or  being  Ignorant  whether 
or  not  said  statement  was  true,  against  tbe 
form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignitr 
of  the  state."  Motion  to  quash  was  over 
raled,  and  the  defendant  excepted.  The  pa- 
per which  contained  the  alleged  false  oath 
was  Introduced  In  evidence,  and  also  certain 
other  paper  writings  referred  to  in  this  opin- 
ion. There  was  a  verdict  of  guilty.  Motion 
to  set  the  verdict  aside,  and  for  a  new  trial, 
by  the  defendant,  upon  the  ground  that  the 
verdict  was  against  the  weight  of  the  evi- 
dence, and  on  the  further  ground  of  the  ex- 
ceptions taken  by  the  defendant  in  the 
course  of  the  trial.  Motion  denied.  Judg- 
ment, and  appeal  by  the  defendant. 

W.  M.  Person  and  Argo  &  Snow,  for  appel- 
lant   The  Attorney  General,  for  the  State. 

MONTGOMERY,  J.  There  was  no  error 
in  his  honor's  refusal  to  quash  the  indict- 
ment. The  motion  to  quash  was  based  on 
the  alternative  form  of  that  j>art  of  the  In- 
dictment charging  tbe  defendant  with  knowl- 
edge of  the  falsity  of  the  oath:  "Know- 
ing the  said  statement  or  statements  to  be 
false,  or  being  Ignorant  whether  or  not  said 
statement  was  true."  The  Indictment  In 
the  respect  complained  of  is  In  the  exact 
words  of  the  form  prescribed  for  Indict- 
ments for  perjury  by  the  act  of  1889,  c 
83,  and  approved  In  the  caae  of  State  v. 
Peters,  107  N.  C.  876,  12  S.  E.  74. 

The  state  offered  aS  evidence  a  certificate 
of  the  register  of  deeds  of  Granville  county, 
which  la  as  follows;  "I,  Jas.  A.  Norwood. 
re^.$ter  of  deeds  for  the  county  of  Gran- 
ville and  state  aforesaid,  do  certify  that  W. 
H.  and  J.  I.  Champion  listed  for  taxation  for 
the  year  1881,  as  appears  from  the  tax  books 
on  file  In  my  office,  414  acres  of  land,  valued 
at  12,300;  and  I  further  certify  that  J:  I. 
Champion  listed  for  taxation  the  following 
personal  prop^ty  for  said  year  (ISOl):  1 
hoiae,  $75;  1  mule,  $75;  6  cattle,  S25;  4 
hogs,  $10;  farming  utensils,  $50;  household 
furniture,  $100,— total.  $335.  Witness  my 
hand  and  official  seal,  this  the  5th  day  of 
January,  1804.  J.  A.  Norwood,  Register  of 
Deeds,"  etc.  This  certificate  was  offered  as 
some  evidence  to  show  that  the  defendant 
was  not  worth  as  much  as  he  Justified  for 
on  the  19th  October.  1801.  The  defendant 
objected  to  Its  introduction,  because  It  did 
not  purport  to  be  a  copy  of  the  tax  record 
certified  as  required  by  law  to  be  received 
in  ertdence.  We  think  the  objection  waa 
well  taken,  and  that  his  honor  ought  not  to 
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have  overruled  It.  Section  1342  of  the  Code 
provides  that  "copies  of  all  official  bonds, 
writings,  papers  or  documents  recorded  or 
filed  as  records  in  any  court  or  public  office 
*  *  *  shall  be  as  competent  evidence  aa 
the  original  when  certified  by  the  keeper  of 
such  records  or  writings  under  the  seal  of 
hi?  office,  when  there  is  such  seal,  or  under 
his  hand,  when  there  is  no  such  seal,  unless 
the  court  shall  order  the  production  of  the 
original."  A  copy  Is  a  transcript  of  the 
original,— a  writing  exactly  like  another  writ- 
iiig.  The  certificate  used  in  evidence  did 
not  purport  to  be  a  copy  in  this  sense.  If 
such  statements  as  this  certificate  were  al- 
lowed to  be  used  as  evidence  in  courts  of 
law,  as  copies,  there  would  be  danger  that 
the  Interpretations  and  conclusions  of  the 
officers  In  charge  of  records  would  often  be 
used  in  evidence.  Instead  of  the  exact  words 
and  flgrures  of  the  original  entries.  The  rec- 
ord Is  the  evidence,  and  must  speak  for  It- 
self, and  the  certificate  of  the  register's  of- 
fice is  only  evidence  of  the  correctness  of 
the  record.  There  is  error,  and  there  must 
be  a  new  triaL 


STATE  V.  ROBINSON. 
(Supreme  Court  of    North  Carolina.     May  7, 
1885.) 

Cmuuhal  Law— Fobm  bb  Jeopakdt  —  Appbal  bt 
State. 

1.  A  conviction  of  assaalt  with  a  deadly 
weapon  will  not  support  a  plea  of  former  con- 
viction in  a.  trial  for  carrying  a  concenled  weapon. 

2.  Where  the  jury  returns  a  special  verdict 
on  the  facta,  and  the  court  enters  a  verdict  there- 
on of  not  gnilty,  the  state  may  appeal. 

Appeal  from  superior  court,  Brunswick 
county;   Norwood,  Judge. 

Julius  Robinson  was  indicted  for  carrying 
a  concealed  weapon,  and  from  a  verdict  of 
acquittal  the  state  appeals.     Reversed. 

The  Attorney  General,  for  the  State. 

CLARK,  J.  In  State  v.  Stevens,  114  N.  O. 
873,  19  S.  E.  8C1,  It  is  said:  "A  single  act 
may  be  an  offense  against  two  statutes,  and 
If  each  statute  requires  proof  of  an  addition- 
al fact,  which  the  other  does  not,  an  acquit- 
tal or  conviction  under  either  statute  does  not 
exempt  the  defendant  from  prosecution  and 
punishment  nndcr  the  other."  Accordingly 
It  was  there  held  that  the  same  act  of  selling 
a  Blngle  gloss  of  liquor  might  be  separately 
punishable  by  the  United  States,  by  the  state, 
and  by  the  city,  If  sold  without  a  license  from 
each.  While  the  act  is  one,  the  offenses  are 
different.  State  v.  Yancy,  4  N.  C.  133;  State 
V.  Reid,  115  N.  C.  741,  20  S.  E.  468,  469.  Here, 
however,  the  acts  in  fact  are  separate,— "as- 
saulting" and  "carrying  a  concealed  weapon." 
The  assault  Is  an  entirely  scimrnte  and  dis- 
tinct offense  from  that  of  carrying  a  con- 
cealed weapon,  and  It  does  not  alter  the  case 
that  the  assault  was  made  with  a  weapon 
Illegally  concealed.  The  assault  with  a  dead- 
ly weapon  Is  a  complete  offense,  whether 
the  weapon  Is  carried  concealed  or  openly. 


The  offense  of  carrying  a  concealed  weapoo 
Is  complete.  Irrespective  of  the  tact  that  an 
assault  Is  or  is  not  committed  with  it.  There- 
fore the  conviction  for  an  assault  with  a  dead- ' 
ly  weapon  will  not  sustain  a  plea  of  former 
conviction  In  a  subsequent  trial  for  carrying 
a  concealed  weapon.  State  v.  Naah,  86  N.  C. 
652;  State  v.  Morgan,  95  N.  C.  641.  It  was 
snffident  upon  the  special  verdict  for  the  court 
to  have  adjudged  that  the  defendant  was  or 
was  not  guilty,  but  the  entry  upon  such  opin- 
ion of  a  verdict  of  not  gnUty  worked  no 
harm,  and  did  not  prevent  the  appeal  by  the 
state.  State  v.  Ewlng,  108  N.  C.  755,  13  S. 
E.  10;  State  v.  Spiay,  113  N.  C  686,  18  S. 
B.  700;  State  ▼.  Ollllkln,  114  N.  C.  832,  19  S. 
E.  152.  Upon  the  facts  found  by  the  special 
verdict,  a  judgment  of  guilty  should  have 
been  entered.  The  case  wiU  be  remanded, 
that  It  may  be  so  entered,  and  sentence  passed 
on  the  defendant  'in  accordance  therewith. 
State  V.  Cody,  111  N.  C.  725,  IC  S.  E.  408. 
Reversed. 


McTIOHE  et  al.  v.  MACON  CONST.  CO. 
et  al. 

(Supreme  Court  of  Georgia.    Ang.  20,  18&4.) 

Railroad  Mortoaoes— Validity— Dx  Facto  Cor- 

FOBATIOIf — JimigDIOTIOX  OF  FOBECLOSCUB 
— USDRY. 

1.  There  being  in  force  a  general  law  for  the 
Incorporation  of  railroad  companies,  if  the  subse- 
quent special  charters  of  the  two  railroad  com- 
panies Involved  in  this  litigation  were  unconsti- 
tutional, and  therefore  wholly  void,  each  of  said 
companies  was,  nevertheless;  a  corporation  de 
facto,  and,  ns  such,  could  acquire  and  own  prop- 
erty, and  would  be  bound  to  its  creditors  by  all 
acts  which  would  have  bound  it  had  it  been  duly 
incorporated  under  the  general  \aW.  Bonds  issued 
by  it,  and  deeds  or  mortgages  made  to  secure  the 
same,  are  enforceable  to  the  same  extent  as  they 
would  be  if  no  special  charter  had  been  granted, 
and  the  company  had  been  organized  as  a  cor- 
poration in  the  method  prescribed  by  the  general 
taw,  and  snch  bonds,  deeds,  and  mortgages  had 
been  thereafter  executed;  and  any  person  ntakiug 
claim  upon  the  assets  of  one  of  these  corporations 
de  facto,  whether  as  its  own  creditor  directly, 
or  as  a  creditor  of  such  creditor  or  of  a  stock- 
holder, sustains  the  same  relation  to  it  in  re- 
spect to  snch  claim  as  would  be  sustained  under 
like  circumstances  were  it  a  corporation  de  jure. 

2.  A  corporation  created  under  the  general 
law  of  this  state  for  incorporating  railroad  com- 
panies can  bind  by  mortgage  or  trust  deed,  exe- 
cuted to  secure  bonds  issued  by  it  to  provide 
funds  for  constructing  its  railroad,  future  ac- 
quired property,  as  well  as  property  owned  by  It 
at  the  time  of  the  execntion  of  the  instrument. 
This  being  so,  a  corporation  de  facto  can  do  the 
like. 

3.  A  loan  of  J8oO  for  the  term  of  40  years 
is  not  rendered  nsurious  by  the  lender  taking 
from  the  borrower  his  bond  for  $1,000,  baring 
interest  on  that  prinoipai  at  the  rate  of  6  per 
cent,  per  annum,  payable  semiannu.illy,  although 
the  bond  contained  a  stipulation  that,  after  00 
days'  default  upon  any  one  of  the  installments  of 
intetest,  the  whole  of  the  principal  should  then  be- 
come due  and  payable:  it  not  being  stipulated 
that  in  this  event  the  lender  was  not  to  account 
for  any  interest  received,  whether  by  discount  or 
payment,  over  and  above  8  per  cent,  per  annum 
on  the  principal  actually  loaned,  and  it  not  ap- 
pearing that  there  was  any  device  or  contrivance 
to  cover  up  usury,  or  any  intent  or  expectation 
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that  default  would  be  made  in  the  payment  of 
interest  before  the  expiration  of  the  full  term  of 
40  years.  Nor  would  it  matter  that  the  bonds 
were  not,  in  fact,  delivered  and  the  money  re- 
ceived thereon  till  after  a  lapse  of  39  days  or 
less  from  the  date  when  the  bonds  began  to  bear 
interest  at  the  6  per  cent.  rate. 

4.  Where  a  railroad  forming  a  continuous 
line,  and  located  partly  In  this  state  and  partly 
in  an  adjoining  state,  is  mortgaged  by  a  corpora- 
tion (whether  de  facto  or  de  jure)  of  which  the 
courts  of  this  state  have  jurisdiction,  the  mort- 
piigp  consisting  of  a  trust  deed  made  to  secure 
linnds  issued  by  the  corporation,  the  superior 
court  of  the  county'  in  this  state  having  jurisdic- 
tion over  the  corporation  may,  in  the  exercise 
of  its  equitable  powers,  make  a  decree  foreclosing 
the  mortgage  as  to  the  corporate  property  em- 
braced in  it  situate  in  both  states,  and  may  ef- 
fectuate the  decree  by  directing  a  sale  of  the 
whole  property  and  the  execution  of  a  proper  con- 
veyance to  the  purchaser  by  the  receiver,  the 
trustee,  and  the  mortgagor.  And  if  the  fact  be 
that  the  adjoining  state  nas  incorporated  a  com- 
pany which  has  b«.en  consolidated  under  the 
forms  of  law  with  a  corporation  (de  facto  or  de 
jure)  of  this  state,  and  that  this  consolidated 
company  executed  the  mortgage,  and  is  really 
the  party  before  the  court  as  the  mortgagor,  the 
truth  of  the  case  in  this  resnect  is  admissible  in 
evidence,  and  the  jurisdiction  is  the  same  in  all 
respects  oyeg  the  consolidated  company  as  it 
would  be  over  a  corporation  created  exclusively 
under  the  laws  of  this  state. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bibb  county;  R. 
L.  Gamble,  Judge. 

Creditors'  bill  by  J.  8.  McTIghe  &  Co. 
against  the  Georgia  Southern  &  Florida  Rail- 
road Company  and  others.  From  a  Judgment 
rendered,  the  railroad  company  and  others 
bring  error.    Affirmed. 

The  following  la  the  official  report: 

This  litigation  was  begun  by  petition  In 
the  nature  of  a  creditors'  bill  filed  by  J.  S. 
McTighe  &  Co.,  against  the  Georgia  Southern 
&  Florida  Railroad  Company,  the  Macon  Con- 
struction Company,  and  others,  under  which 
petition  a  receiver  of  the  defendant  com- 
panies 'Was  appointed.  Numerous  interven- 
tions were  filed,  among  them  that  of  the  Mer- 
cantile Trust  &  Deposit  Company  of  Balti- 
more, trustee  for  Uie  bondholders  of  the 
Georgia  Southern  &  Florida  Railroad  Com- 
pany, asking  for  foreclosure  of  the  mortgages 
given  to  secure  the  bonds.  It  was  agreed 
that  this  Intervention  was  to  be  segregated 
from  the  main  case  and  from  the  other  Inter- 
ventions, and  be  tried  separately.  Said  rail- 
road and  construction  companies  filed  several 
pleas,  which  were  stricken  on  demurrer  by 
the  Intervener.  McTIghe  &  Co.  filed  an 
amendment  to  their  petition,  attacking  the 
charter  of  the  railroad  company,  on  the 
ground  that  It  was  a  special  enactment  of  the 
legislature  after  the  passage  of  the  general 
act  for  the  Incorporation  of  railroads,  and 
was  void,  and  that  the  bonds  and  mortgages 
to  secure  them,  made  by  the  railroad  com- 
pany, and  held  by  the  Mercantile  Trust  & 
Deposit  (Company,  were  likewise  void.  It 
was  alleged  that  the  construction  company 
was  the  real  owner  of  the  railroad  and  its 
property;  and  that  McTlghe  &  Co.  had  never 
dealt  with  the  railroad  company,  but  all  their 


dealings  hnd  been  with  the  construction  com- 
pany, as  owner  of  the  road,  etc.  This  amend- 
ment was  disallowed.  The  pleas  of  tlie  con- 
struction company  were  similar  to  those  or 
the  railroad  company,  with  the  additional  al- 
legation that  the  former  was  the  owner  of  all 
the  stock  and  property  of  the  latter.  These 
pleaa  will  be  set  forth.  In  substance,  in  the 
order  of  the  headnotea  ruling  upon  tbem: 

(1)  The  bonds  held  by  Intervener  aa  trustee, 
or  by  the  persons  represented  by  It,  and  the 
mortgages  sought  to  be  foreclosed,  are  null 
and  void,  and  were  made  without  antbority 
of  law,  the  railroad  company  never  bavlng 
been  pn^rarly  and  legally  Incorporated.  The 
pretended  charter  of  the  railroad  company 
was  granted  by  act  of  the  general  assembly 
approved  September  28,  1881,  amended  by 
subsequent  special  act;  such  act  of  incorpora- 
tion being  unconstitutional  and  void,  the  gen- 
eral assembly,  prior  to  Its  passage,  having 
passed  a  general  law,  having  uniform  opera- 
tion throughout  the  state,  providing  for  the 
Incorporation  of  any  and  aU  railroad  com- 
panies. All  the  acts  of  the  railroad  company 
under  said  special  law,  Including  the  borrow- 
ing of  money  and  the  execution  of  said  bonds 
and  mortgages,  are  void,  and  not  blndins  up- 
on It. 

(2)  The  mortgage  sought  to  be  foreclosed 
was  executed  when  the  railroad  had  been 
completed  for  only  the  first  20  miles  from 
Macon,  in  the  direction  of  Florida,  and  had 
obtained  the  right  of  way  for  the  further  con- 
struction of  the  road  to  Valdosta,  Ga.,  and  no 
further.  All  the  proiwrty  of  defendant  from 
Valdosta  to  the  line  of  the  state  of  Florida, 
together  with  the  rolling  stock  belonging  to 
It,  was  acquired  by  It  after  the  execution  of 
the  mortgage;  and  defendant  pleads  that  all 
said  after-acquired  property,  and  all  property 
acquired  after  the  execution  of  the  mortgage. 
Is  free  from  the  lien  of  the  mortgage,  and  not 
covered  thereby. 

(3)  The  bonds  held  by  intervener,  or  the 
persons  represented  by  It,  and  the  mortgages 
given  to  sectu-e  them,  are  Infected  with  usury. 
The  bonds  were  Issued  by  the  railroad  com- 
pany to  the  holders  thereof  on  July  1.  1SS7, 
In  the  aggregate  sum  of  $3,420,000,  payable 
July  1,  1927,  with  Interest  at  7  per  cent,  per 
annum  from  date,  semiannually,  -on  the  1st 
days  of  January  and  July,  the  principal  in- 
debtedness to  become  due,  at  the  option  of 
said  trustee,  upon  the  failure  of  the  railroad 
company  to  promptly  pay  any  Interest  in- 
stallment at  maturity,  after  90  days  from 
such  default;  while.  In  point  of  fact,  the  hold- 
ers of  the  bonds  loaned  only  $2,007,000.  bet 
charged  and  received  interest  on  the  entire 
$3,420,000  at  the  rate  of  7  per  cent,  per  an- 
num; It  being  stiptilated  In  each  of  the  bonds 
that  said  Interest  should  be  reserved  and  paid 
on  the  face  or  par  value  thereof.  Instead  of 
the  amount  so  aotually  lent  by  the  holders  of 
the  bonds.  The  mortgages  now  sought  to  be 
foreclosed  were  given  to  secure  the  usurions 
Interest  so  contracted  to  be  paid,  as  well  a* 
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the  face  or  par  value  of  said  bonds.    There- 
fore, $513,000  of  the  aggregate  amount  called 
for  by  the  bonds,  and  secured  by  the  mort- 
gages,  together  with  the  Interest  ou  the  |513,- 
000  from  the  date  of  the  bonds,  which  interest 
is  also  <ncluded  In  the  bonds  and  mortgages, 
Is  usury;    and  plaintiff's  demand  should  be 
reduced  by  the  $513,000,  together  with  the 
interest  thereon,  and  the  interest  paid  ou  the 
$513,000  in  the  past  amounted  to  $189,550. 
The   instruments  executed  by    the    railroad 
company  for  the    purpose    of    securing    the 
bonds,  and  In  the  x>etitlon  to  foreclose  termed 
"mortgages"  or  "deeds  of  trust,"  are  in  fact 
deeds  attempting  to  convey  to  the  intervener, 
as  trustee,  the  absolute  title  to  the  property 
therein  described,  for  securing  the  payment 
of  the  bonds;   and,  by  reason  of  the  above 
recited  facts,  the  bonds  being  infected  with 
usury,  said  deeds  or  instruments  given  to  se- 
cure the  payment  tliereof  are  absolutely  void. 
Of  the  bonds  held  by  the  intervener,  or  by 
Iiersons   represented   by   it,    360,    for   $1,000 
principal  each,  were  dated  and  executed  July 
1,  IStiT,  and  3,060,  for  $1,000  principal  each, 
on  July  24,  1888;   the  aggregate  principal  of 
all  these   bonds    being    $3,420,000.     Though 
these  bonds  were  dated  and  executed  as  afore- 
said, they  were  not  in  faft  issued  or  deliv- 
ered on  said  date.    The  360  bonds  Aret  men- 
tioned were  delivered  January  19,  1888;  and 
the  parties  to  whom  they  were  so  delivered, 
and  who  now  bold  and  own  them,  loaned  this 
defendant  on  them,  and  ou  the  deed  of  trust 
executed  cotemporaneously  with  them,  to  se- 
cxsre  their  payment,  $306,000;  said  loan  hav- 
ing been  made  to  this  defendant  on  January 
10,  1888,  and  the  Interest  on  the  bonds  being 
payable  on  the  1st  days  of  January  and  July 
in  each  of  the  years  during  which  they  were 
to   run,   which  interest   was  represented  by 
coupons  attached  to  the  Irands.    Interest  for 
10  days  had  accrued  on  the  bonds,  according 
to  the  tenor  thereof,  since  the  maturity  of  the 
coupons  falling  due  January  1,  1888,  and  be- 
fore said  loan  was  made  this  defendant    The 
interest  coupons  which  matured  on  July   1, 
18S8,  represented  the  Interest  cm  the  bonds 
from  January  1, 1888,  to  July  1,  1888,  and  in- 
cluded the  interest  for  the  19  days  from  Jan- 
uary 1  to  January  10.  1888.    These  coupons 
tvere  paid  by  this  defendant  in  full,  and  no 
deduction   was   made  for  the  19  days;    nor 
Tras  credit  for  the  19-days  interest  allowed 
or  contemplated  at  the  time  of  the  loan  on 
January  10,  1888.    This  defendant  only  had 
the  use  of  the  money  from  January  19,  1888, 
and  paid  interest  thereon  and  contracted  to 
pay  such  interest  from  January  1,  1888.    De- 
fendant contends  that  the  interest  for  the  19 
days  was  Improperly  required  of  it,  as  well 
as  the  $54,000  talien  and  reserved  as  discount 
In   advance,   both  said   sums  being   interest 
charged  and  paid  for  the  drst  year  of  each 
loan,  and  was  usury.    The  amount  of  this 
interest  so  overcharged  was  $1320.    The  plea 
then  proceeded.    Shnllar  claim  is  made  as  to 
the  3,060  bonds  of  the  second   Issue  above 


mentioned,  the  amount  of  interest  or  diacoimt 
in  advance  claimed  to  have  been  talcen  as 
to  these  being  $459,000,  and  the  amount  of  in- 
terest overcharged,  for  the  time  between  the 
date  of  issue  and  the  date  of  delivery,  being 
$19,380. 

(4)  The  mortgages  or  deeds  of  trust  in  ques- 
tion, dated  January  3  and  July  24,  1888,  were 
in  evidence.  The  only  material  portions  of 
them  are  the  recitals  that  the  Georgia  South- 
em  &  Florida  Railroad  Company,  a  railway 
corporation  under  the  laws  of  Qeorgia,  was 
authorized  by  act  of  the  legislature  to  con- 
solidate with  any  railroad  in  Florida;  that 
the  Macon  &  Florida  Air-Line  Company,  a 
railway  corporation  under  the  laws  of 
Florida,  had  like  authority  to  consolidate 
with  any  railroad  company  In  or  out  of 
Florida;  that  in  pursuance  of  the  unanimous 
vote  of  the  stockholders  of  the  two  railroads, 
respectively,  a  consolidation  thereof  was  ef- 
fected; and  that  the  mortgage  or  deed  of 
trust  was  executed  by  the  consolidated  com- 
pany known  as  the  Georgia  Southern  & 
Florida  Railroad  Company  in  favor  of  the 
trustee.  There  are  further  recitals  as  to  reso- 
lutions of  the  board  of  directors,  thereafter 
adopted  and  confirmed  by  the  stockholders, 
authorizing  the  issuance  of  the  coupon  bonds 
of  $1,000  each,  secured  by  tlie  mortgage  or 
deed  of  trust  covering  the  railroad  from 
Macon  to  Falatka,  Fla.,  with  all  Its  properties 
enumerated,  etc.,  and  the  provision,  among 
others,  that,  in  default  of  the  payment  of  in- 
terest upon  any  of  the  bonds  for  a  certain 
period,  the  whole  principal  sum  sectired  by 
the  deed  should  become  due  and  payable, 
with  the  right  In  the  trustee  to  sell  the  prop- 
erty under  certain  regulations,  or  apply  to 
any  court  of  competent  jurisdiction  to  fore- 
close the  mortgage,  etc.  The  intervener  prov- 
ed, ovec  defendant's  objections,  that  the 
Macon  &  Florida  Air  Line  was  duly  incorpo- 
rated under  the  laws  of  Florida,  and  that 
said  company  and  the  Georgia  Southern  & 
Florida  Railroad  Company  were  duly  consoli- 
dated as  one  railroad  company,  operating  a 
railroad  from  Macon,  Ga.,  to  Falatka,  Fla.; 
the  objections  being  that  such  evidence  was 
irrelevant  and  Illegal,  because  the  court  bad 
no  Jurisdiction  over  the  railroad  and  other 
property  in  Florida,  or  authority  to  make  any 
Judgment  concerning  the  same.  The  same 
ground  of  error  was  assigned  upon  the  charge 
of  the  court,  and  upon  the  decree  entered  on 
the  verdict  finding  that  the  mortgages  of 
deed  of  trust  should  be  foreclosed  on  the  prop- 
erty in  both  states,  and  making  directions  for 
sale  of  the  same. 

Anderson  &  Anderson,  for  plaintiffs  in  error. 
H<*e  Smith,  Steed  &  Wimberly,  Hardeman, 
Davis  &  Turner,  Bacon  &  Miller,  S.  A.  Reld, 
Gustin,  Guerry  &  Hall,  Hill,  Harris  &  Birch, 
Washington  Dessau,  and  C.  L.  Bartlett,  for 
defendants  in  error. 

LUHPiaN,  J.  The  controlling  questions 
presented  In  these  cases  are  Indicated  In  the 


Digitized  by  VjOOQIC 


704 


SOUTHEASTERN  RBPOKTEB,  Vol  21. 


(Ga. 


heiidnotei.  How  these  questions  arose  will 
-appear  from  an  examination  of  tbe  reporter's 
statement  We  have  not  decided,  and  will  not 
diacuaa,  whether  or  not  a  special  cliarter  grant- 
«d  bjr  the  general  aasembly  to  a  railroad  com- 
pany after  the  passage  of  the  general  law  tar 
the  Incorporation  of  railroad  companies  ts 
imconstitati(Hial,  and  therefore  void.  Among 
many  good  reasons  which  might  be  stated  for 
.pursuing  this  course,  and  which  would,  doubt- 
less, be  accepted  as  satisfactory,  we  deem  it 
sufficient  to  say  it  is  not  now  necessary  to 
pass  upon  this  question,  It  not  being  essential 
to  a  proper  disposition  of  tbe  present  cases. 
We  wish  it  distinctly  uuderstood,  however, 
•that  we  do  not  intend  in  anything  which 
follows  to  intimate  any  opinion  whatever  up- 
on this  question;  and,  if  any  expression  we 
nay  use  should  seem  to  do  so,  it  must  not  be 
flo  construed. 

1.  If  such  a  charter  is  unconstituttcmal,  is 
not  a  company  organized  under  it,  at  least,  a 
de  facto  corporation,  and,  as  such,  capable 
■of  making  contracts,  acquiring  and  owning 
property,  and  of  becoming  bound  to  its  cred- 
itors by  all  acts  which  would  have  been  bind- 
ing upon  it  tmd  it  been  duly  incorporated  un- 
-der  the  general  law?  We  entertain  no  doubt 
at  all,  and  will  presently  endeavor  to  show, 
that  this  question  idiould  be  answered  in  the 
affirmative;  and,  if  so,  it  will  follow  that 
tWBds,  deeds,  and  mortgages  executed  by  the 
de  facto  corporation  are  valid,  not  only  as 
against  the  corporation  itself,  but  also  aa 
against  any  one  maidng  a  claim  upon  tts 
assets,  whether  as  a  creditor  dlrecUy  of  ttie 
corporation,  or  as  a  creditor  of  its  creditors 
or  stockholders.  It  is  too  well  settled,  both 
upon  principle  and  authority,  to  require  argu- 
ment, that  neither  a  de  facto  corporation  nor 
thOM  who  recognize  and  deal  directly  with 
it  as  a  corporation  will  be  heard  to  deny  its 
rightful  corporate  existence;  and  there  is  no 
good  reason  for  applying  a  different  rule  to 
■one  claiming  aasets  of  a  de  facto  corpcn^tion 
acquired  solrfy  in  the  exercise  of  corporate 
functicms,  but  for  the  assumption  of  which 
there  would  have  been  no  company  of  any 
kind,  and,  of  course,  no  assets.  Nor  is  it  at  all 
material  whether  the  claim  be  made  directly 
«r  indirectly.  Whatever  may  be  the  manner 
in  which  it  ts  presented,  if  the  assets  sought 
to  be  reached  were  in  fact  assets  of  a  de  facto 
corporation,  the  very  act  of  making  the  claim 
puts  the  claimant  in  the  same  legal  attitude 
as  a  direct  creditor  of  the  corporation;  for 
such  claimant  has  no  better  rights  in  the 
premises  than  his  debtor  of  whose  rights  he 
seeks  to  get  the  benefit,  and  consequently 
can  no  more  dispute  the  existence  of  the  cor- 
poration than  could  the  latter.  So  far,  there- 
fore, as  the  parties  to  this  record  are  concern- 
ed, we  have  only  to  show  that  railroad  com- 
panies operating  in  Georgia  under  special  leg- 
islative charters  granted  after  the  passage  of 
the  general  law  referred  to  are  at  least  cor- 
porations de  facto. 

Tlie  fact  that  this  very  law  was  in  fwce  at 


tbe  time  the  railroad  companies  involved  In 
the  present  litigation  obtained  their  special 
charters  makes  it  absolutely  certain  that,  even 
If  these  charters  are  mere  nnUttiefl,  lawful 
and  valid  diarters  might  have  been  obtalDed 
for  Just  such  companies.  In  other  words, 
there  was,  beyond  doubt,  legal  authority  In 
this  state  for  incorporating  railroad  compaaiea 
with  substantially  the  same  rights,  powera, 
duties,  and  liabilities  as  those  specified  hi  tbe 
special  charters.  This  is  a  moat  In^wrtaui 
fact;  for,  where  there  cannot  lawfully  be  a 
corporation  de  Jure,  tbete  cannot  be  one  de 
facto.  This  was  distinctly  ruled  In  Eveotfon 
V.  Elingson,  67  WU.  634,  31  N.  W.  342.  "if 
an  organization  is  completed  when  there  is  no 
law,  or  an  unconstitutional  law,  authorizing 
such  organization  as  a  corporation,"  one  vrho 
contracted  with  the  organization  Is  not  es- 
topped from  denying  its  wrporate  existence. 
Heaston  v.  RalU'oad  Co.,'  16  Ind.  '^76.  Hee. 
also,  Snyder  v.  Studebaker,  19  Ind.  462,  anil 
cases  there  cited.  In  Association  v.  Heimessy, 
11  Mo.  App.  656,  it  was  held  that  one  who  bad 
subscribed  for  stock  in  a  supposed  corporation 
prohibited  by  the  state  oonatitutloa  was  hot 
estopped  from  denyinfr  Its  lawful  existence. 
"Corporations  cannot  exist  except  by  force  of 
express  law.  A  sflciety  that  cannot  be  incor 
porated  because  organized  to  resist  the  en- 
forcement of  laws  cannot  sue  in  its  society 
name  for  the  ooUection  of  a  d^t."  Sehuet- 
ceu  Btmd  v.  Agitations  Vereln,  44  MIcIl  313, 
6  N.  W.  675.  "A  corporation  oragnized  nnder 
a  void  law  cannot  enforce  a  mortgage  mode 
to  it;  but,  if  not  organized  for  an  onlnwfnl 
purpose,  a  receiver  for  it  can  demand  in  eq- 
uity an  accountiag  for  tbe  debt  purporting 
to  be  secured  thereby."  Burton  v.  Sdiiid- 
bach,  45  Mich.  504,  8  N.  W.  ■«)7.  "A  corpora- 
tion de  facto  cannot  exist  in  the  at)sence  of  a 
law  authorizing  its  organization;  and  in  sucb 
a  case  the  carrying  on  of  the  business  in  tbe 
corporate  name  is  no  evidence  of  user  wbii-fa 
can  be  considered  in  aid  of  corporate  exist- 
ence." Eaton  V.  Walker,  76  Mich.  579.  43 
N.  W.  638.  In  this  connection,  see,  also. 
Scovill  V.  Thayer,  103  U.  S.  143,  and  Norton 
V.  Shelby  County,  118  U.  S.  423,  6  Sup.  Ct 
1121.  One  of  tbe  headnotes  in  the  latter  case 
is  as  follows:  "An  unconstitutional  act  is  not 
a  law.  It  confers  no  rights.  It  imposes  no 
duties.  It  affords  no  protection.  It  creates 
no  office.  It  is,  la  legal  contemplation,  as  in- 
operative as  though  It  had  never  been  passed. " 
And,  accordingly,  it  was  hdd  that  the  acu 
of  a  person  assuming  to  perform  the  duties 
of  an  office  which  was  created  by  an  un- 
constitutional law,  and  therefore  havbig  do 
de  Jure  existence,  were  utterly  void. 
We  may  a8sume,without  further  citation  of  au- 
tlKMrities,  and  without  attempting  any  argument 
on  thesubject,  that  where  the  existence  of  a  cor- 
poration of  a  given  kind  is  positively  forbid- 
den by  law,  or  where  there  is  no  valid,  con- 
stitutional law  authorizing  the  creation  of 
sucb  a  corporation.  It  cannot  exist,  even  as 
a  oorporatiou  de  facto.    Tbe  rule  thus  statiHl 
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do«s  not  by  any  means,  taowever,  negative  the 
soundnees  of  tbe  proposition  tliat  an  organ- 
ization assuming  to  be  a  corporation  de  Jure, 
but  for  sufficient  reasons  not  so  in  fact,  may 
be  a  corporation  de  facto  wlien  it  is  of  sucb 
a  cliaracter  that  It  could,  imder  extat.lng  laws, 
liave  full  and  complete  corporate  being  and 
powers.  The  doctrine  Is  tbus  broadly  stated 
in  Snider's  Sons'  Co.  v.  Troy,  91  Ala.  224, 
8  South.  658:  "A  corporation  de  facto  exists 
when,  from  irregularity  or  defect  In  tbe  or- 
ganizatioa  or  constitution,  or  from  some  omis- 
sion  to  comply  with  conditions  precedent,  a 
corporation  de  Jure  Is  not  created,  but  there 
has  been  a  colorable  oompUauce  with  the  re- 
quirements of  some  law  under  which  an  as- 
sociation nUght  lawfully  be  incorporated  for 
the  purpose  and  with  the  powers  assimied, 
and  a  user  of  the  rights  claimed  to  be  cou- 
fen-ed  by  the  law;  that  is,  when  there  Is  an 
organization  with  color  of  law,  and  the  ex- 
ercise of  corporate  franchises  and  functions." 
In  Stout  T.  Zullck,  48  N.  J.  Law,  601,  7  Atl. 
362,  it  is  said:  "Where  it  is  shown  that  there 
is  a  charter  or  a  law  under  which  a  corpora- 
tion, with  the  powers  assumed,  might  lawfully 
be  incorporated,  and  there  is  a  colorable  com- 
pliance with  the  requirements  of  the  charter 
or  law,  and  a  user  of  the  rights  claimed  under 
the  charter  or  law,  the  existence  of  a  cor- 
pomtion  de  facto  is  established."  The  su- 
preme court  of  Illinois,  In  McCarthy  t.  Lav- 
asche,  88  111.  270,  held,  in  substance,  that, 
ercn  where  a  corporation  bos  been  formed 
under  a  charter  which  is  unoonstltutioual  and 
Told,  the  stockholders  would  be  estopped  from 
urging  this  fact  in  order  to  defeat  tbe  collec- 
tion of  a  bona  fide  debt  against  tbe  corpora- 
tion which  a  creditor  is  seeltlng  to  enforce 
under  a  provision  of  the  charter  making  the 
stockholders  liable  Individually.  And  see 
Hudson  V.  Seminary  Corp.,  113  111.  618,  as  to 
what  will  constitute  proof  of  the  existence  of 
a  de  facto  corporation.  "A  de  facto  corpora- 
tion that,  by  regularity  of  proceeding,  might 
be  one  de  Jure,  can  sue  and  be  sued;  and  a 
party  who  contracts  with  such  corporation 
while  it  is  acting  under  its  de  facto  organiza- 
tion Is  estopped.  In  a  suit  on  such  contract, 
from  denying  such  organization  at  the  date 
of  the  contract."  Heaston's  Case, 'supra.  The 
case  of  East  Norway  Lake  Church  v.  Frois- 
Ile,  37  Minn.  447,  35  N.  W.  260,  is  strongly  in 
support  of  the  proposition  that  there  may  t>e 
a  de  facto  corporation  where  there  is  a  law 
under  which  a  corporation  of  the  particular 
kind  might  be  formed;  and  the  decision  seems 
to  have  been  made  irrespective  of  the  question 
whether,  in  organizing  the  corporation,  there 
was  an  attempt  to  comply  with  the  requisite 
legal  forms  or  not  This  case  also  holds  that 
DO  private  person  will  be  allowed  to  attack 
collaterally  the  regularity  of  the  organization 
of  sucb  a  corporation.  "A  party  is  estopped 
to  deny  the  existence  of  a  corporation  at  the 
time  he  contracted  with  it  as  sucb,  if  the  cor- 
poration could  constitutionally  exist"  Turn- 
pike Co.  V.  McCarty,  8  Ind.  302.  In  Missouri. 
v.2l8.E.no.lO— 45 


it  has  been  held  that  even  where  a  corpora- 
tion is  orgauized  under  a  special  charter,  void 
because  of  a  oonstltutional  provision  for  io- 
corporation  by  g«ieral  law,  a  private  party 
cannot  question  its  rightful  existence  when  it 
is  recognized  by  tbe  state,  the  latter  alone 
being  allowed  to  raise  the  question.  City  of 
6t  Louis  v.  Shields,  62  Mo.  247.  We  find  the 
following  in  Central  Ag.  &  hi.  Ass'n  v.  Ala- 
bama Gold  Life  Ins.  Co.,  70  Ala.  120:  "When 
an  association  of  persons  is  found  in  the  exer- 
cise and  user  of  corporate  franchises,  under 
color  of  legal  organization,  their  existence  as 
a  corporation  cannot  be  inquired  into  collater- 
ally. If  the  state  acquiesces  in  the  usurpa- 
tion, individuals  cannot  complain."  The  gen- 
eral rule  that  private  persons  will  not  be  al- 
lowed to  attack  collaterally  the  validity  of  a 
de  facto  corporation  is  supported  by  many 
authorities,  among  which  may  be  mentioned 
7  Atl.,  supra,  and  cases  there  cited  in  note; 
Duggau  V.  Investment  Co.,  11  Colo.  113,  17 
Pac.  105,  and  cases  cited;  Navigation  Co. 
V.  Neal,  3  Hawks,  520;  Hasselman  v.  Moit- 
gage  Co.,  97  Ind.  365,  and  authorities  cited. 

In  addition  to  the  numerous  cases  above 
noticed,  we  have  examined  a  very  large 
number  of  others,  decided  in  states  other 
than  our  own,  mauy  of  which  are  more  or 
less  pertinent  to  the  question  in  hand.  In 
some,  there  are  expressions  and  rulings  not 
entirely  in  harmony  with  the  conclusion  we 
have  reached,  but  we  think  we  have  settled 
upon  and  announced  the  true  law.  Before 
concluding  this  division  of  the  present  opin- 
ion, we  will  briefly  refer  ^  a  few  of  our 
own  cases  which  support  the  doctrine  here 
laid  dowa  McDougald  v.  Bellamy,  IS  Ga. 
411,  recognizes  the  rule  that  a  corporation, 
though  unlawfully  organized,  is  so  far  a 
valid  corporation  as  to  make  it  liable  to 
creditors  for  its  own  acts.  See,  also,  Ice 
Co.  V.  Porter,  70  Ga.  637.  In  Bank  v.  Pad- 
gett, 60  Ga.  159,  it  was  held  that  although 
a  charter  granted  by  the  superior  court  to 
a  manufactm'lng  company  was  void,  one  who 
dealt  with  the  company  as  a  corporation 
could  not  deny  its  corporate  exlstenca  Where 
one  corporation  has  dealt  with  another  com- 
pany as  a  corporation,  recognizing  it  as 
sucb,  the  first  corporation  is  estopped  from 
denying  the  existence  of  the  second.  Imbo- 
den  V.  Mining  Co.,  70  Ga.  86.  On  page  107, 
Chief  Justice  Jackson  says:  "This  court,  as, 
indeed,  all  civilized  courts,  has  ruled  that 
such  recognition  of  a  being— even  of  an  aitl- 
ficlal  being— will  stop  the  mouth  of  any  other 
being,  natural  or  artificial,  tvota  denying, 
in  a  case  growing  out  of  sucb  recognition, 
that  tbe  bein^g  thus  recognized  ever  had  be- 
ing." See,  in  this  connection,  Lester  v.  Rail- 
way Co.,  00  Ga.  802, 17  S.  E.  113. 

Our  decision  is  not  based  upon  the  Idea 
that  the  organization  of  these  railroad  com- 
panies under  unconstitutional  charters  would 
make  them  de  facto  corporations,  but  upon 
the  idea  that  the  purposes  for  which  they 
were  organized  being  lawful  and  proper,  If 
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tbey  had  obtained  chai-ters  under  the  general 
I.i^v,  and  organized  under  them,  which  they 
might  have  done,  they  would.  In  substance, 
have  done  what  they  actually  did;  that  Is, 
they  would  have  observed  about  the  same 
forms  and  requirements  in  the  one  case  as 
In  the  other.  They  undoubtedly  attempted 
to  organize  according  to  some  law,  and  did 
not  set  up  to  be  corporations  without  pre- 
tense of  legal  authority.  If  the  laws  under 
which  they  proceeded  were  not  good,  they 
may,  in  our  judgment,  avail  themselves  of 
the  existence  of  the  general  law  on  our  stat- 
ute book,  and  of  its  terms  at  least  so  far  as 
to  enable  them  to  be  regarded  as  de  facto 
corporations,  because  they  have  done  practi- 
cally what  that  general  law  required,  though 
not  actually  following  it  nor  professing  to 
do  so. 

2.  No  question  was  raised  as  to  the  power 
of  either  of  the  railroad  companies,  under  its 
special  charter,  to  embrace  in  a  moi-tgage 
property  acquh-ed  after  the  execution  of  the 
mortgage.  The  right  to  mortgage  "future  ac- 
quired propeity"  was  denied  solely  on  the 
ground  that  these  companies,  being  without 
legal  charters,  had  no  charter  power  for  so 
doing,  and  that  there  was  no  other  source 
from  which  such  right  could  be  lawfully  de- 
rived. While  it  is  true  tliat  section  1954  of 
the  Code  in  effect  restricts  (except  as  to 
stocks  of  goods  or  other- things  In  bulk,  but 
clianglng  in  specifics)  the  property  which  a 
mortgage  may  embrace  to  that  "in  possession, 
or  to  which  the  mortgagor  has  the  right  of 
possession,"  it  4b  also  true  that  the  general 
law  of  this  state  for  incorporating  railroad 
companies  expressly  provides  that  a  com- 
pany created  thereunder  may,  by  mortgage 
or  trust  deed  executed  to  secure  bonds  issued 
to  provide  funds  for  constructing  its  railroad, 
bind  property  acquired  after  tlie  execution 
of  the  instrument  If  we  have  succeeded  In 
showing  that  these  railroad  companies,  sup- 
posing their  special  charters  to  be  void,  are 
de  facto  corporations,  because  of  the  exist- 
ence of  the  genera]  law,  it  would  seem  that 
they  could  make  any  contracts  authorized  by 
that  law,  and  become  bound  by  such  contracts 
to  those  with  whom  the  same  were  made.  As 
a  practical  proposition.  It  is  well  known  that 
most,  if  not  all,  of  the  railroads  of  any  length 
in  the  United  States  which  have  been  built 
for  years  past,  have  been  constructed  by  is- 
suing In  advance  bonds  upon  their  entire 
lines,  including  the  unbuilt  portions,  as  well 
as  those  already  constructed,  with  mortgages 
to  secure  the  bonds  covering  the  whole.  If 
a  de  facto  railroad  company  Is  a  coi-poration 
for  any  purpose  at  all,  It  ought,  on  general 
principles,  to  have  the  power  to  mortgage 
"future  acquhred  property";  and  this  seems 
to  be  the  doctrine  very  generally  recognized 
by  the  courts.  Upon  this  question,  see  Wright 
V.  Blrcher,  72  Mo.  179;  City  of  Quincy  v. 
Chicago,  B.  &  Q.  B.  R.  Co.,  94  HI.  537;  Wade 
V.  Railroad  Co.,  149  U.  S.  327,  13  Sup.  Ct 
802;  Williams  v.  Wlnsor,  12  R.  I.  9;  Branch 


y.  Railroad  Co.,  3  Woods,  481,  Fed.  Cas.  Nc 
1,8U7;  Seymour  v.  Ralboad  Co.,  25  Barb. 
284;  Holroyd  v.  Marshall,  10  H.  L.  Cas.  191. 
And  these  citations  might  be  Indefinitely  mnl- 
tlpUed. 

3.  The  third  headnote  expresses  the  views 
we  entertain  of  the  usury  question  presented. 
A  calculation  will  show  that  if  the  bonds 
ran  to  full  maturity,  as  contemplated,  the 
lender  of  the  money  would  not  receive,  in  the 
aggregate,  as  much  as  8  per  cent,  per  annum 
for  the  use  of  the  money,  although  at  the 
beginning  he  put  out  on  each  bond  only  $850, 
and  at  the  end  received  $1,000.  Tbe  $150 
added  to  tbe  6  per  cent  Interest  annually 
received  wotdd  not  amount  to  as  much  aa  8 
per  cent,  per  annum  on  $850  for  the  full  term. 
That  the  bonds,  by  their  terms,  bore  interest 
from  a  date  previous  to  their  delivery,  ma  Ices 
no  difference,  because,  notwithstanding  tbia 
fact  the  gross  amount  of  Interest  for  tlie 
full  term  would  not  have  been  equal  to  8 
per  cent,  per  annum.  So  the  original  con- 
tract if  the  bonds  ran  40  years,  was  not 
usurious;  and  It  does  not  appear  that  the; 
contained  any  stipulation  which  would  pre- 
vent a  fair  and  legal  adjustment  of  the  in- 
terest between  the  parties  in  case  the  bonds 
became  due  earlier,  because  of  a  default  in 
paying  Interest  Nor  does  It  appear  that  hi 
providing  for  the  maturity  of  the  bonds  hi 
case  of  such  default  there  was  any  device 
or  contrivance  to  cover  up  usury.  The  above 
is  applicable  if  the  railroad  company  issaed 
the  bonds  and  borrowed  money  directly  on 
them.  If  that  company  delivered  the  bonds 
to  the  construction  company  nnder  a  con- 
tract with  it  the  latter,  of  course,  had  a  right 
to  sell  them  at  any  discount  It  pleased,  and 
there  would  be  no  usury  in  such  a  transac- 
tion. 

4.  Had  the  decree  foreclosing  the  mortgage 
on  the  Georgia  Southern  &  Florida  Railroad 
Company,  and  directing  a  sale  of  all  Its  prop- 
erty in  both  states,  been  made  by  a  court  of 
the  United  States,  its  validity  could  hardly 
be  doubted.  Tbe  following  federal  cases  ore 
conclusive  upon  this  question,  and  we  are , 
confident  there  are  others  to  the  same  effect: 
Randolph  v.  Railroad  Co.,  U  Fhlla.  502,  Fed. 
Cas.  No.  11,503;  Blackburn  v.  Railroad  Co., 
2  Flip.  525,  Fed.  Cas.  No.  1,467;  WUmer 
V.  Railway  Co.,  2  Woods,  409,  Fed.  Cas.  No. 
17,775;  Id.,  2  Woods,  447,  Fed.  Cas.  No.  17,- 
770;  Muller  v.  Dows,  94  U.  S.  444.  The  ophi- 
ion  of  Mr.  Justice  Strong  hi  the  case  last  cited 
is  so  clear  and  pertinent  that  we  feel  justi- 
fied in  making  copious  extracts  from  It:  "If 
such  a  foreclosure  and  sale  cannot  be  made 
of  a  railroad  which  crosses  a  state  line,  and 
Is  within  two  states,  when  the  entire  line  is 
subject  to  one  mortgage,  it  Is  certainly  to  tie 
regretted;  and  to  hold  that  It  cannot  be  would 
be  disastrous,  not  only  to  the  companies  that 
own  the  road,  but. to  the  holders  of  bond.« 
secured  by  the  mortgage.  Multitudes  of 
bridges  span  navigable  streams  In  the  United 
States,  streams  that  are  boundaries  of  two 
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states.  These  bridges  .are  often  mortgaged. 
(^D  it  be  that  they  caimot  be  sold  ns  entire- 
ties by  the  decree  of  a  court  which  lias  Juris- 
diction of  The  mortgagors?  A  vast  number  of 
railroads,  partly  In  one  state  and  partly  in 
an  adjoining  state,  forming  continnons  lines, 
have  been  constructed  by  consolidated  com- 
vanies,  and  mortgaged  as  entireties.  It 
would  be  sate  to  say  that  more  than  one 
hundred  miUlons  of  dollars  have  been  In- 
vented on  the  f&lth  of  such  mortgages.  In 
many  cases  these  investments  are  sufficient- 
ly insecure,  at  the  best  But  if  the  railroad, 
under  legal  process,  can  be  sold  only  In  frag- 
ments,—if,  as  In  this  case,  where  the  mort- 
gage is  <qx>n  the  whole  line,  and  includes 
the  franchises  of  the  corporation  which  made 
the  mortgage,  the  d^ree  of  foreclosure  and 
sale  can  reach  only  the  part  of  the  road 
which  is  within  the  state,— it  is  plain  that 
the  property  must  be  comparatively  worth- 
less at  the  sale.  A.  part  of  a  railroad  may 
t>e  of  little  value  when  Its  ownership  is  sev- 
ered from  the  ownership  of  another  part 
And  the  franchise  of  the  company  is  not 
capable  of  division."  The  learned  Justice 
further  says  that  it  Is  "undoubtedly  a  recog^ 
nized  doctrine  that  a  court  of  equity,  sitting 
in  a  state,  and  having  Jurisdiction  of  the 
person,  may  decree  a  conveyance  by  him 
of  land  in  another  state,  and  may  enforce 
the  decree  by  process  against  the  defendant 
True,  It  cannot  send  its  process  into  that 
other  state,  nor  can  It  deliver  possession  of 
land  In  another  Jurisdiction,  but  it  can  com- 
mand and  enforce  a  transfer  of  the  title. 
And  there  seems  to  be  no  reason  why  it 
cannot  in  a  proper  case,  effect  the  transfer 
by  the  agency  of  the  trustees,  when  they 
are  complainants.  In  Mc£3rath  v.  Railroad 
Co.,  65  Pa.  St  189  (a  bill  for  foreclosure  of 
a  mortgage),  in  which  It  appeared  that  a 
railroad  company,  whose  road  was  partly 
In  Pennslyvania  and  partly  in  West  Vir- 
giuia,  bad  mortgaged  all  their  rights  in  the 
whole  road,  the  court  decreed  that  the  trus- 
tee who  had  brought  the  suit,  being  within  its 
Jurisdiction,  should  sell  and  convey  all  the 
mortgaged  property,  as  well  that  in  the  state 
of  West  Virginia  as  that  in  Pennslyvania. 
This  case  Is  directly  in  point,  and  tends  to 
Justify  the  decree  made  in  the  present  case. 
Tbe  mortgagors  here  were  within  the  Juris- 
diction  of  the  court  So  were  the  trustees 
of  the  mortgage.  It  was  at  the  instance  of 
the  latter  the  master  was  ordered  to  make 
the  sale.  The  court  might  have  ordered  the 
trustees  to  make  It  Tbe  mortgagors  who 
were  foreclosed  were  enjoined  against  claim- 
ing property  after  the  master's  sale,  and 
directed  to  make  a  deed  to  the  purchaser 
In  farther  assurance;  and  the  court  can 
direct  the  trustees  to  make  a  deed  to  the 
purchaser  In  conflrmatimi  of  the  sale.  We 
cannot  therefore  declare  void  the  decree 
which  was  mad&" 

Tbe  remaining  question   Is,   can  a   state 
court.  In  a  case  of  tbe  kind  now  under  con- 


sideration, with  all  the  parties  at  Interest 
before  it,  and  having  Jurisdiction  of  the 
corporation,  decree  a  foreclosure,  and  direct 
a  sale  of  the  entire  railroad  and  the  assets 
of  the  company  in  both  states?  We  think 
that,  taking  the  precautions  and  fallowing 
the  course  Indicated  In  the  headnote,  it  can. 
The  leading  case  in  support  of  this  proposi- 
tion is  that  of  McElrath  y.  Railroad  Co., 
55  Pa.  St  189,  mentioned  by  Mr.  Justice 
Strong.  It  is,  for  our  purpose,  squarely  in 
point;  and  the  fact  that  It  was  cited  ap- 
provingly in  a  case  decided  by  the  supreme 
court  of  the  Doited  States  makes  it  a  very 
strong  authority.  It  would  therefore  seem 
Immaterial  whether  the  Jurisdiction  in  ques- 
tlon  is  exercised  by.  a  state  or  a  federal 
court  We  deem  it  unnecessary  to  say  more 
on  this  subject,  except  to  cite  the  following 
authorities,  whiCh,  to  a  greater  or  less  ex- 
tent sustain  the  conclusion  we  have  reached: 
Mead  v.  Ralli-oad  Co.,  45  Conn.  199;  Hand 
V.  Railroad  Co.,  12  S.  C.  814;  Wood  v.  Good- 
win, 49  Me.  260;  3  Wood,  Ry.  Law,  {  474; 
Jones,  R.  R.  fS  413,  414. 

If  the  foregoing  views  are  sound,  It  fol- 
lows, of  com-se,  tliat  in  admitting  the  evi- 
dence referred  to  in  the  headnote  no  error 
was  committed  by  our  gifted  Brother  Gam- 
ble, of  the  circuit  bench,  who  handled  with 
great  skill  these  important  and  somewhat 
complicated  cases.    Judgment  affirmed. 


ROME  ST.  R.  CO.  v.  McGINNIS. 
(Supreme  Court  of  Georgia.    Jnly  30,  1894.) 

AociDBXT  AT  Street  Crossino — LiABiLiTisa  or 
Street-Eailwat  Compant. 
Where,  withont  the  knowledge  of  tbe  con- 
doctor  or  the  engineer,  some  unauthorized  per- 
son applied  a  brake  to  the  car  attached  to  a  dum- 
my engine  on  a  street  railway  while  the  enfrine 
and  car  were  ascending  a  steep  grade,  and  thus 
the  progress  of  the  engine  was  arrested,  whereuj)- 
on  die  conductor,  in  order  to  enable  the  enginepr 
to  go  forward,  had  the  brake  taken  off,  and  the 
engmeer,  not  knowing  that  the  brake  would  be 
taken  off,  and  intendmg  to  go  backward  down 
the  grade,  reversed  the  engine  at  about  tbe  snme 
moment  when  the  brake  was  taken  off,  and  in 
consequence  of  this  inharmonious  action  of  two 
minds  under  pressure  of  the  emergency,  each 
intending  a  proper  object  and  neither  knowing 
of  the  intention  of  the  other,  flie  train  backed  too 
rapidly,  and  oonseonently  collided  with  a  wagon 
which  was  not  exnected  to  be  on  the  track,  and 
not  known  to  be  on  it  until  it  was  too  late  to  stop. 
and  which  would  not  have  been  there  but  for  the 
^nles  drawing  it  having  become  suddenly  fright- 
ened by  the  backward  movement  of  the  train, 
the  oalomity  was  a  pure  accident  and  the  driver 
of  the  mules,  who  sustained  a  personal  injury 
in  consequence  of  the  collision,  cannot  recover. 
(Syllabns  by  the  Court) 

Error  from  superior  court,  Bloyd  county; 
W.  M.  Henry,  Judge. 

Action  by  Harvey  McOInnis,  by  his  next 
fMend,  against  the  Rome  Street-Raih-oad 
Company.  There  was  a  verdict  for  plaintifT, 
and  a  new  trial  denied.  Defendant  brings 
error.    Reversed. 

The  following  is  tbe  official  report: 
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McGlnnlB,  by  his  next  friend,  sued  the 
street-railroad  company  In  an  action  for  dam- 
ages from  personal  Injuries  alleged  to  have 
been  caused  by  a  collision  between  the  dum- 
my train  of  d^endant  and  a  team  which  Mc- 
Glnnis  was  driving,  because  of  the  gross 
carelessness  of  defendant  in  running  its 
train,  in  loosening  the  brakes  and  turning 
tlie  train  loose  at  or  near  the  top  of  an  In- 
cline, without  any  one  to  control  the  same; 
in  having  no  rear  brakeman,  nor  any  person 
to  give  the  engineer  notice  that  there  was 
any  person  in  the  street  and  on  the  track; 
in  having  no  light  at  the  rear  end  of  the 
train,  It  being  run  at  a  dangerous  rate  of 
speed  backward  upon  a  public  street  of  the 
city;  in  giving  no  warning  of  any  kind  of  the 
approach  of  the  train;  in  running  the  train 
upon  a  public  street  without  its  being  prop- 
erly manned;  and  in  undertaking  to  ascend 
the  incline'  without  the  brakes  being  released. 
There  was  a  verdict  tor  the  plaintiff,  the 
amount  of  which  does  not  appear  in  the  rec- 
ord. Defendant's  motion  for  new  trial  was 
overruled,  and  to  this  ruling  it  excepted. 
The  motion  contained  the  grounds:  That  the 
verdict  was  contrary  to  law,  evidence,  etc. 
Also,  ttecause  the  court  erred  in  charging: 
"A  railroad  company  is  not  liable,  and  this 
railroad  company  was  not  liable,  if  anything 
of  that  kind  appears  to  you,  for  the  act  of  a 
passenger,  one  of  the  passengers  traveling  on 
its  railroad  car,  unless  some  agent  of  the 
company  permitted  such  an  act  when  it 
could  have  been  prevented,  or  unless  you  find 
that  the  railroad  company  ought  to  have  had 
more  men  upon  that  car.  You  will 'look  at 
the  evidence,  and  see  how  that  is.  I  say,  un- 
less there  is  some  circumstance  of  that  kind 
-n-hich  mokes  the  act  of  the  passenger  negli- 
gence on  the  pai-t  of  the  railroad  company, 
then  the  railroad  company  is  not  liable  for 
the  act  of  the  passenger,  unless  the  railroad 
company  could  have  foreseen  and  prevented 
it.  or  ought  to  have  been  so  supplied  with 
men  as  to  have  prevented  it  That  is  to  say, 
the  railroad  company  Is  not  iDound  to  guard 
every  point  on  Its  train  to  prevent  a  passen- 
ger from  doing  an  improper  or  unnecessary 
or  unreasonable  thing.  They  are  not  bound, 
for  instance,  to  guard  their  brakes,  as  a  mat- 
ter of  law.  I  charge  you  that,  but  you  will 
see  under  the  facts  of  this  case  wliat  was 
dene,  and  under  these  instructions  you  will 
see  whether  anything  of  that  kind  is  proven, 
and,  If  so,  whether  it  is  negligence  on  the , 
part  of  the  defendant  railroad  company 
here."  Movant  insists  that  this  charge  was 
error,  in  that  there  was  no  evidence  to  au- 
thorize the  charge,  "unless  some  agent  of  the 
company  permitted  such  an  act  when  it  could 
have  been  prevented";  nor  does  the  court  ex- 
plain to  what  extent  the  agents  of  the  com- 
pany should  exercise  care,  and  under  what 
circumstances,  to  prevent  injurious  acts  by 
passengers.  Movant  further  insists  that  it 
was  error  for  the  court  to  charge,  "or  unless 
you  find  that  the  railroad  company  ought  to 


have  had  more  men  upon  that  car."  This 
was  error,  unless  the  court  had  explained 
further  that  the  shortage  of  men  must  Iiave 
contributed  to  the  wrongful  act  of  the  pas- 
senger. The  shortage  of  men  and  the  wrong- 
ful act  of  the  passenger  must  in  some  way  be 
connected  with  each  other,  and  jointly  have 
contributed  to  the  injury.  Movant  insists 
that  there  is  no  evidence  to  authorize  the 
court  in  submitting  to  the  jury  the  question 
of  negligence  set  forth  in  the  full  charge 
quoted  in  this  ground.  Brr<Hr  in  cliarglng: 
"If  the  plaintiff  was  injured  by  a  colUrion  on 
the  street,  and  if  the  collision  was  caused  by 
the  negligence  of  the  defendant,  or  any  of  Its 
agents  or  servants,  be  would  be  entitled  to 
recover."  Movant  insists  that  this  cliarge  is 
errw,  in  that  the  court  failed  to  charge  that, 
if  the  plaintiff  could  have  avoided  tbe  conae- 
qnence  of  defendant's  negligence  by  the  exo-- 
cise  of  ordinary  care,  he  could  not  recover. 
EiTor  in  charging:  "Where  engines  and  cars 
are  operating  along  the  streets  of  a  city,  they 
must  t)e  so  run  as  that  they  can  be  stopped 
in  time  to  avoid  collision  with  other  vehicles 
using  the  streets.  Tes,  gentlemen,  to  make 
the  ranning  of  a  car  and  engine  at  any  point 
proper,  you  would  take  Into  consideration  all 
the  surroundings,  the  character  of  the  track, 
whether  it  was  level  or  whether  It  was  steep, 
and  the  situation  of  the  parties,  and  under 
the  circumstances  say  whether  the  conduct 
on  that  particular  occasion  was  negligent,  or 
whether  it  was  In  acccH^ance  with  the  exer- 
cise of  ordinary  care."  Movant  insists  ttiat 
this  charge  is  error,  in  that  it  is  not  the  law 
that  engines  and  cars  operated  along  the 
streets  of  a  city  must,  at  all  times  and  under 
all  circumstances,  be  so  run  as  that  they  can 
stop  in  time  to  avoid  collision  with  other 
vehicles  using  the  streets.  Movant  contends 
that  the  law  is  that  other  vehicles  using  the 
streets  should  exercise  care  in  avoiding  col- 
lisions, as  well  as  engines  and  cars  operated 
on  the  streets,  and  the  matter  of  avoiding  col- 
lisions Is  one  of  mutual  care  and  diligence, 
and  Is  not  exclusively  confined  to  the  en- 
gines and  cars.  Movant  insists,  f  urUier,  that 
the  remainder  of  the  charge  in  no  way  re- 
lieves the  error  contained  in  the  first  para- 
graph, for  it  Is  not  explanatory  of,  nor  does 
It  In  any  way  elucidate,  the  first  paragrapti. 
nor  expUtin  what  care  was  necessary  and  in- 
cumbent on  the  part  of  the  plaintiff  also. 
Error  In  charging:  "You  do  not  want  to  find 
for  the  plaintiff  the  full  amount  he  would 
have  earned  In  those  years,  but  you  want  to 
find  to-day  such  an  amount  as  It  would  be 
WM'th  to-day,— with  accruing  interest,  the 
total  amount  that  you  would  find.  That  is 
to  say,  you  would  want  to  find  tor  to-day  an 
amount  for  each  of  those  years  which,  put  at 
interest  for  seven  per  cent.,  would  produce  at 
the  particular  yeai  that  you  are  considering 
an  amount  equal  to  what  he  would  have 
earned  that  year."  Movant  Insists  this 
cliarge  is  error,  hi  that  it  does  not  state  a  cw- 
rect  rule  or  basis  of  (imputation  whereby  the 
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present  value  of  plaintiff's  lost  capacity  can 
be  ascertained. 

Dean  &  Smitb  and  3.  E.  Dean,  for  plaintiff 
in  error.  Geo.  &  Walter  Harris  and  FoucM 
&  FoucbS,  for  defendant  in  error. 

LUMPKIN,  J.  Under  the  evidence  In  this 
case,  the  material  portions  of  which  appear 
In  the  reporter's  statement,  the  Injury  to  the 
plaintiff  below  was  the  result  of  a  pure  acci- 
dent, and  the  defendant  was  not  liable.  The 
headnote  sets  forth  the  view  we  entertain  of 
the  case  about  as  fully  and  as  accurately  as 
we  would  be  able  to  do  In  an  elaborate  opin- 
ion. In  order  to  test  the  correctness  of  the 
condtnsloa  we  have  reached,  nothing  Is  es- 
sential except  an  examination  of  the  evi- 
dence, to  do  which  would  not  be  materially 
aided  by  further  comment  on  our  part  Judg- 
ment  reversed. 


NUSSBAUM  et  al.  ▼.  CONNOE. 
(Supreme  Court  of  Georgia.     Aug.  20,  1894.) 

EXBCCTIOS  A0AIN8T  FlHM— VaBIASCB  FROM  JODO- 
MEST. 

This  esse  is  ruled  by  Waxelbaum  v.  Con- 
nor (decided  April  23,  18&1)  19  S.  E.  806. 

(Syllabus  by  the  Oonrt) 

Error  from  superior  court,  Pulaski  county; 
W.  H.  Fish,  Judge. 

To  property  levied  on  under  execution, 
Missouri  C!onnor  Interposes  a  claim  of  own- 
erahlp,  and  from  a  judgment  dismissing  the 
levy  M.  Nussbaum  brought  error.  Plaintiff 
In  error  died  while  the  case  was  pending  In 
the  supreme  court,  and  Henrietta  Nussbaum, 
administratrix,  was  substituted  as  plaintiff 
In  error.    Reversed. 

The  following  Is  the  official  report: 

M.  Nussbaum  &  Co  filed  a  suit  In  Pulaski 
superior  court  against  "W.  B.  Fitzgerald  & 
Co..  a  Arm  composed  of  W.  B.  Fitzgerald,  of 
Wilcox  county,  and  Charles  Fitzgerald  and 
J.  W.  O)nnor,  of  Pulaski  county,  as  copart- 
ners under  said  firm  name  and  style,"  on 
two  promissory  notes.  EUich  one  of  said  co- 
partners was  legally  served  personally.  At 
the  trial  term,  judgment  by  default  was 
taken  "against  the  defendant  W.  B.  Fitz- 
gerald &  Co.,  W.  B.  Fitzgerald,  Charles 
Fitzgerald,  and  J.  W.  Connor."  Execution 
was  issued  upon  said  judgment,  and  against 
the  groods,  etc.,  "of  W.  B.  Fitzgerald  &  Co., 
W.  B.  Fitzgerald,  Charles  Fitzgerald,  and  J. 
W.  Connor."  It  was  levied  on  a  certain 
town  lot,  as  the  property  of  J.  W.  Connor, 
and  claim  intei-posed  by  Missouri  Ck>nnor. 
Upon  the  hearing,  claimant  moved  to  dis- 
miss the  levy  because  "the  declaration  was 
against  W.  B.  Fitzgerald  &  Co.,  a  firm  com- 
posed of  W.  B.  Fitzgerald,  of  Wilcox  coun- 
ty, and  Charles  Fitzgerald  and  J.  W.  (Connor, 
of  Pulaski,  as  copartners  under  said  firm 
name  and  style.  The  judgment  was  against 
W.  B.  Fitzgerald  &  O).,  W.  B.  Fitzgerald, 
Charles  Fitzgerald,  and  J.  W.  CSonnor.    The 


execution  was  against  W.  B.  Fitzgerald  & 
Co.,  W.  B.  Fitzgerald,  Charles  Fitzgerald, 
and  J.  W.  CJonnor,"— wherefore  claimant  al- 
leged there  was  a  fatal  variance  "between 
the  judgment  and  declaration,  and  the  exe- 
cution being  against  W.  B.  Fitzgerald  &  Co., 
and,  in  addition,  being  against  W.  B.  Fitz- 
gerald, Charles  Fitzgerald,  and  J.  W.  CJon- 
nor, that  the  execution  is  not  authorized  by 
the  pleadings  in  said  case,  and,  for  said  rea- 
sons, that  the  levy  in  said  case  should  be 
dismissed."  The  motion  was  sustained,  and 
plaintiff  excepted. 

J.  H.  Martin,  for  plaintiff  In  error,    h.  O. 
Ryan,  for  defendant  In  error. 

PER  CURIAM.    Judgment  reversed. 


IVEY  V.  GRIFFIN  et  al. 
(Supreme  Court  of  Georgia.     Aug.  20,  1894.) 
Bbdbmptiok  from  Tax  S*lb— Efpbct  or. 
One  who,  as  owner,  redaems  land  sold  for 
taxes  within  the  time  limited  by  law,  acquires  no 
title  to  the  land  by  reason  of  the  act  of  redemp- 
tion, or  of  s  conveyance  made  to  him.  founded 
upon  and  recognixwg  his  right  to  redeem.     In 
contests  wiUi  strangers  to  such  conveyance,  he 
Cannot  estftblish  the  fact  of  ownership  merely  b^ 
Introducing  this  conveyance  together  with  evi- 
dence of  the  tax  sale  and  the  authority  to  sell. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Wilcox  county; 
W.  H.  Fish,  Judge. 

Action  by  F.  C.  Ivey,  administrator,  ag^nst 
T.  L.  Griffin  and  others.  From  a  judgment 
of  nonsuit,  plaintiff  brings  error.     Affirmed. 

The  following  is  the  ottlcial  report: 

The  case  of  Ivey,  as  administrator  of  Home, 
against  Griffin  and  Allison  ft  McConnell,  be- 
ing a  petition  for  damages  to  the  timber  on 
lot  of  land  128  In  the  First  district  of  Wil- 
cox county  by  defendants,  and  to  enjoin  them 
from  further  trespassing  thereon,  and  to  can- 
cel their  deed  to  the  same  as  a  cloud  tipon 
plaintiff's  title,  was  tried.  After  plaintiff  had 
closed  his  evidence,  a  motion  for  nonsuit  was 
made  by  defendants,  which  was  granted,  and 
to  this  decision  plaintiff  excepted.  The  evi- 
dence for  plaintiff  showed  that  the  lot  in 
question  was  regularly  sold  by  the  sheriff  of 
Wilcox  county  under  a  fl.  fa.  legally  issued 
against  the  lot  as  wild  land;  the  fl.  fa.  having 
been  issued  October  1,  1877,  levied  April  13, 
1S7S,  and  the  sale  made  June  4,  1878.  The 
fl.  fa.  was  issued  for  state  and  county  taxes  on 
the  lot  for  1S76.  The  sheriff  conveyed  the 
lot  by  deed  to  Rdd  and  Tomberlin,  as  pur- 
chasers at  the  sale.  This  deed  contained  the 
proper  recitals  and  was  duly  recorded.  On 
this  deed  was  a  transfer  of  it,  for  value  re- 
ceived, by  the  grantors,  to  Daniel  A.  Home, 
dated  May  19,  1879.  Plaintiff  also  Introduced 
a  deed  to  the  land,  propwly  witnessed,  and 
executed  by  Reid  and  Tomberlin  to  Home. 
This  deed  recited  the  purchase  by  Reid  and 
Tomberlin  at  the  sheriff's  sale  under  the  tax 
■fl.  fa.;   that   Home,  the  owner   of   the   lot, 


Digitized  by 


Google 


710 


SOUTHEASTERN  REPORTEU,  VoL  2L 


(G.n 


"comes  within  twelve  months,  as  provided 
by  law,"  and  paid  to  Reld  and  Tomberlin  the 
amount  for  which  they  bought  at  the  sheriff's 
sale,  with  Interest  thereon  at  20  per  cent  per 
annum,  together  with  the  costs  of  the  sale; 
and  that,  therefore,  In  consideration  of  the 
premises,  Reid  and  Tomberlin  remised  and  re- 
linquished unto  Home,  his  heirs,  etc.,  all  the 
right,  title,  and  Interest  they  might  baye  had 
under  said  sheriff's  deed,  had  not  the  same 
been  redeemed  under  the  law  as  aforesaid. 
Also  letters  of  administration  to  Ivey  on  the 
estate  of  Home.  Also  a  lease  of  all  the  round 
timber  on  the  lot  in  question,  mnde  February 
1,  18S8,  by  Griffin  to  Allison  &  McConnell,  tor 
a  consideration  of  part  cash  and  part  to  be 
paid  thereafter,  and  which  lease  recited  that 
Oriffin  agreed  to  warrant  and  defend  the 
timber  for  a  term  of  three  years  from  Janu- 
ary, 1889.  Plaintiff  then  showed  by  several 
witnesses  ttiat  Griffin  had  cut  and  hauled  from 
the  lot  a  certain  number  of  pieces  of  raft  tim- 
ber, of  a  certain  value,  which  timber  was  cut 
in  18S6  and  1887;  that  Allison  &  McConnell 
had  cut  and  boxed  said  lot  for  turpentine  pur- 
poses, commencing  In  January,  1888,  and  con- 
tinuing to  use  and  dip  the  turpentine  there- 
from for  three  years;  that  the  value  of  the 
trees  on  the  lot,  for  turpentine  purposes  as 
used  by  Allison  &  McConnell,  was  $500;  and 
that  the  land  was  a  wild  lot  The  motion  for 
nonsuit  was  on  the  grounds  that  plaintiff  had 
shown  no  title  to  the  lot  because  the  deed 
by  Reld  and  Tomberlin  to  Home  showed  that 
tt^  latter  was  the  claimant  of  the  land  before 
it  was  sold  for  taxes,  and  that  Home  was  not 
a  purchaser  thereof,  but  merely  redeemed  the 
land  from  them  within  the  statutory  period, 
and  acquired  no  title  from  them,  but  was 
simply  relegated,  by  his  transaction  with 
them,  to  the  title  be  possessed  before  the  tax 
sale,  and,  as  no  title  had  been  shown  in  him 
prior  to  the  tax  sale,  pialntiff  has  shown  no 
title  on  which  he  could  recover  the  land,  or 
for  damages  done  to  the  timber  of  the  land, 
and  because  plaintiff  had  shown  no  joint 
cause  of  action  against  defendants,  and  es- 
pecially as  to  timber  that  was  cut  oy  Urittin 
before  he  leased  the  land  for  turpentine  pur- 
poses to  Allison  &  McConnell;  defendants 
Insisting  that,  as  it  was  a  joint  action  against 
them,  it  was  Incumbent  npon  plaintiff  to  show 
a  johit  llabiUty. 

Hinton  &  Cutts.  Ilal  Lawson,  and  J.  H.  Mar- 
tin, for  plaintiff  In  error.  D.  M.  Roberts  and 
E.  H.  Williams,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 


CARTERSVILLE  LAND  CO.  v.  PRATT 
etal. 

(Supreme  Court  of  Oeor^a.     July  SO,  1804.) 

This   case  falls   within  the  general   rule 
that  the  first  grant  of  a  new  trial  will  not  be  re- 
versed. 
(Syllabus  by  the  Courtj 


Error  from  superior  court,  Bartow  county: 
W.  M.  Henry,  Judge. 

Action  by  the  GartersvUIe  Land  Company 
against  Crawford  &  Field  and  othns. 
There  was  a  verdict  for  plaintiff,  and  a  new 
trial  granted.  Pialntiff  brings  error.  Af- 
firmed. 

John  W.  Akin  and  Neel  &  Swain,  for  plain- 
Uff  in  arror.  R.  J.  McCamy,  J.  H.  Wilke, 
and  W.  L  Heyward,  for  defemlants  in  error. 

PER  OURL&M.     Judgment  affirmed. 


OUTBN  V.  NORTH  ft  SOUTH  ST.  R.  00. 

(Supreme  Court  of  Georgia.     July  80,  18M.) 

IhJURT  to  StBBET-CaR  FaSSBSOEB — COXTKIBO- 
TOHT  NEOLiaEHOB. 

The  plaintiff  showing  by  his  own  evidence 
that  although  he  had  requested  the  driver  of  the 
street  car  to  atop  at  a  designated  place,  and  had 
received  a  rude  and  profane  answer,  yet  upon  - 
failure  of  the  driver  to  stop,  plaintiff  luid  jnmpeil 
from  the  car  while  it  was  in  motion,  and  with- 
out a^ln  requesting  the  driver  to  stop,  or  notifv- 
Ing  htm  of  bis  purpose  then  to  alight,  and  it  not 
appearing  that  the  driver,  when  ne  strudc  the 
team,  knew  that  the  plaintiff  was  attempting  to 
alight  or  tliat  there  was  aiiy  snch  emergency  as 
would  justify  the  plaintiS  in  alighting  from  the 
moving  car,  the  court  committed  "no  Aror  in 
granting  a  nooanit. 
(Syllabus  by  the  0>urt) 

Error  from  dty  court  of  Kloyd;  W.  T, 
Turubull,  Judge. 

Action  by  Robert  Oaten  against  the  North 
&  South  Street-Railroad  Company  for  per- 
sonal injuries.  From  a  judgment  of  non- 
suit, plaintiff  brings  error.     Affirmed. 

The  following  is  the  official  rqrart: 

Outen  sued  the  street-railroad  company  for 
damages,  and  was  nonsuited.  His  testi- 
mony was:  He  boarded  defendant's  horse 
car  to  go  to  a  point  near  Chambers'  mUl, 
and  paid  his  fare  Into  the  box.  Driver  told 
him  he  would  put  him  off  wherever  be  de- 
sired. His  object  was  to  get  off  at  a  point 
between  Kane's  store,  on  upper  Broad  street, 
and  Johnson's  store,  la  Forestvlile.  Be- 
tween those  stores  no  streets  cross  the  one 
the  car  was  on.  It  is  a  distance  of  half  a 
mile.  Before  he  arrived  at  bis  destination, 
he  told  the  driver  he  desired  to  alight  at  the 
telegraph  post,  where  there  Is  a  large  sign, 
which  was  abont  60  yards  ahead.  On  ap- 
proaching that  point  he  again  told  the  driver 
he  wanted  to  get  off  there.     Driver  replied: 

"I  will  stop;  but  if  I  don't  by  Q Jump  off." 

He  was  standing  at  this  time  on  the  Cront 
platform  with  the  driver.  Three  other  per- 
sons were  also  on  the  front  platform  and  thi> 
car  was  crowded  inside.  His  elbow  or  righ: 
arm  was  pressing  up  against  the  driver.  Tht* 
driver  did  not  stop  at  the  designated  point 
but  about  50  feet  beyond,  slacked  np  to  a 
slow  gait,  his  horses  walking,  and  the  car 
moving  about  aa  fast  as  a  man  wonld  in  t 
"peart"  walk.  Plaintiff  went  upon  the  stejn 
to  get  off,  placed  his  band  upon  the  iron  rail- 
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lag  of  the  car,  his  left  foot  on  lower  step,  and 
raised  his  right  foot,  and  stepped  out  8tral(;Ut 
from  the  car,  "a  little  In  this  direction"  (Indi- 
cating to  the  rear  of  the  car).  Just  while  In 
this  effort,  the  driver  hit  tlie  horses,  and  the 
car  gave  a  sadden  Jerk,  which  threw  plaintiff 
flat  on  the  pike  road,  a  little  on  his  left  side, 
inflicting  bruises  on  his  hip  joints,  abdomen, 
right  shoulder,  under  his  right  arm,  and  on 
the  calf  of  bis  light  leg.  While  lying  there,  be 
heard  a  great  deal  of  laughing  and  hollowing 
on  the  car;  some  one  said,  "There  lay  a  dead 
negro."  The  car  never  stopped,  but  moved 
rapidly  on.  Plaintiff  got  up,  and-  hobbled 
down  town  to  his  wagon;  then  went  home, 
Fcveral  miles  In  the  country,  but  suffering  so 
all  night,  from  the  fall,  he  came  to  town  next 
day,  and  got  Dr.  Harris  to  examine  him.  He 
wa.s  then  carried  home,  remained  in  bed  8  or 
10  days,  and  was  confined  to  his  room  about 
18  days  from  the  taU,  and  during  that  time 
suffered  much  in  his  hip,  shoulder,  and  right 
arm.  He  still  has  pain  under  his  right  arm, 
and  Is  not  able  to  work  more  than  half  his  ao- 
cnstomcd  time.  He  Is  71  years  old.  Before 
he  was  hurt  he  cut  and  hauled  wood  to  town, 
and  made  $1.25  per  day.  Now  he  cannot  earn 
one-half  that,  for  when  be  cuts  wood  any 
length  of  time  that  luiin  returns  under  the  arm. 
This  was  the  first  time  he  ever  rode  on  a  street 
car,  but  he  had  traveled  all  over  the  world, 
and  had  been  on  steam  cars.  Dr.  Harris 
testified:  It  had  been  so  long  since  he  exam- 
'ned  plaintiff,  he  could  not  remember  what  be 
found  was  hurt  but  remembered  there  was  an 
abrasion  somewhere.  He  bad  frequent  occa- 
sion to  ride  over  that  portion  of  the  street-car 
line  on  which  plaintiff  undertook  to  travel.  It 
Is  abont  half  a  mile  from  Kane's  store,  In 
Rome,  to  Johnson's  store.  In  ForestvIUe.  No 
streets  cross  the  road  over  which  the  car  mns 
between  those  points,  but  there  Is  a  dim  road 
near  Chambers'  gin,  coming  Into  it,  and  one 
street  Just  this  side  of  said  gin,  coming  into  It. 
Where  said  street  comes  into  it  there  Is  a  fall 
off,  or  precipice,  abont  three  feet  high,  but  be 
conld  get  off  on  that  aide  If  the  car  would 
stop.  He  did  not  know  the  custom  of  the 
company  about  stopping  oat  there.  He  was 
a  doc-tor,  and  they  always  stopped  at  any  point 
he  desired,  between  Kane's  and  Johnson's 
stoi-es,  to  let  him  get  off.  He  neva  got  off  a 
car  without  their  first  stopping.  He  was  62 
yeara  old,  and  did  not  consider  it  safe. 

Hal  Wright,  for  plaintiff  in  error.    Reeoe  & 
Denny,  for  defendant  In  error.  i 

PER  CURIAM.    Judgment  affirmed. 


PORMBT  V,  SHACKLEFORD. 
(Supreme  Court  of  Georgia.     Aug.  6,  1884.) 

RBTIVAX.  or  Jin>aHBNT — iHCOKSSHBliT  OP  ElZEOU- 

Tiojr— Lbvt  IK  Akother  Codhtt. 
Until  an  ezecatlon  issuing  from  a  justice's 
conrt  has  been  properly  "backed,"  a  constable  of 


a  county,  other  than  that  in  which  the  writ  was 
imraed,  has  no  anthority  to  make  any  levy  or  re- 
turn by  virtue  thereof.  Conaeqaently,  an  entry 
of  "No  property  to  be  found,"  made  by  such  a 
constable  on  ao  execution  before  it  was  "back- 
ed," will  not  suffice  to  keep  the  Judgment  on 
which  the  execution  was  founded  from  becoming 
dormant  Under  section  2914  of  the  Code,  the 
entry  mnst  be  made  by  an  officer  anthorixed  to 
execute  and  retnm. 

(Syllabus  by  the  Conrt) 

Error  from  superior  conrt.  Heard  county; 
S.  W.  Harris,  Jndge. 

To  property  levied  on  nnder  execution  in 
favor  of  W.  T.  Pormby  against  G.  W.  Form- 
by,  Joseph  Shackieford  Interposed  a  claim 
of  ownership.  The  levy  was  dismissed,  and 
plaintiff  brings  error.    Affirmed. 

0>de,  §  2914,  referred  to  In  the  syllabus, 
reads  as  follows:  "No  Judgment  hereafter 
obtained  in  the  courts  of  this  state  shall 
be  enforced  after  the  expiration  of  seven 
years  from  the  time  of  Its  rendition,  when 
no  execution  has  l>een  Issued  upon  It;  or 
when  execution  has  been  issued,  and  seven 
years  have  expired  from  the  time  of  the 
last  entry  upon  the  execntlon,  made  by  an 
officer  authorized  to  execute  and  return  the 
same:  such  Judgments  may  be  revived  by 
scire  facias,  or  be  sued  on  within  three 
years  from  the  time  they  become  dormant." 

The  following  la  the  official  report: 

A  justice  conrt  fl.  fa.  issued  in  the  county 
of  Troup,  November  21,  18(52,  upon  a  judg- 
ment rendered  Noveml>er  16,  1862,  in  favor 
of  W,  T.  Pormby  against  G.  W.  Pormby, 
was  on  April  29,  1892,  "backed"  by  a  Jus- 
tice of  the  pence  of  Heard  county,  and  on 
the  next  day  levied  on  certain  land  in  Heard 
county.  A  claim  was  Interposed  by  Shackle- 
ford.  The  case  coming  on  to  be  heard  claim- 
ant moved  to  dismiss  the  levy,  on  the  ground 
that  the  fl.  fa.  was  dormant  because  the  en- 
tries of  nulla  bona  were  made  by  constables 
of  Heard  county,  where  defendant  then  re- 
sided, before  the  fl.  fa.  was  backed  by  a  jus- 
tice of  the  peace  of  Heard  county,  and  no 
entries  were  made  by  a  constable  of  Troup 
county,  from  which  the  fl.  fa.  Issued.  The 
court  sustained  the  motion,  to  which  ruling 
plaintiff  excepted.  The  following  entries  ap- 
peared on  the  fi.  fa..  In  addition  to  the 
backing  by  the  justice  of  the  peace  of  Heard 
county  and  the  levy  on  realty  above  men- 
tioned: "Cost  paid  by  defendant,  December 
3,  1803."  "Nulla  bona,  Dec.  17,  1868."  "Re- 
ceipt for  return  of  no  property,  January  5, 
18()9."  And  entries  of  nulla  bona,  Novem- 
ber 8,  1875,  December  1,  1880,  and  February 
24,  1887.  It  was  admitted  that  the  con- 
stables who  made  the  entries  resided,  at 
the  time  of  making  them.  In  Heard  county, 
where  the  defendant  resided. 

Frank  &  Loftln,  for  plaintiff  in  error,  W. 
H.  Daniel,  for  defendant  in  error. 

PER  CURIAM.    Judgment  afihraed. 
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RSIDDICK  et  al.  t.  HUTCHINSON. 

(Supreme  Conrt  of  Georgia.     Aug.  14,  1894.) 

Landlord  and  Teni:<t— Wbbn-  Relation  Exists 

— LlBN  FOB  KlNT — PkIOBITT. 

When  the  ownw  of  land  puts  another  in 
possession  thereof  under  a  parol  contract  to  at 
low  the  latter  to  purchase  it  at  a  giTen  price,  and 
par  for  it  in  annual  installments,  bat  on  condition 
that  if  he  was  not  able  to  pay  for  the  land  he 
should  pay  as  rent  for  the  same,  each  year  be  oc- 
cupied It,  10  per  cent  of  the  price  agreed  upon, 
anil  the  taxes  on  the  land,  and  the  occupant  of 
the  land  failed  (or  two  years  to  make  any  pay- 
ment to  the  owner,  either  as  purchase  money  or 
as  rent,  the  relation  of  landlord  and  tenant  ex- 
isted between  the  parties  as  to  the  second  year's 
occupation;  and  a  distress  warrant  sued  out  by 
the  landlord  for  the  rent  due  under  the  contract 
for  that  year  had,  as  to  the  tenant's  crop  of  that 
year,  priority  orer  a  general  judgment,  of  older 
d;ite,  against  the  tenant. 
ff»yllabus  by  the  Coart.) 

Error  from  superior  court,  Putnam  county; 
W.  P.  Jenkins,  Judge. 

To  property  levied  on  under  execution  in 
favor  of  Reddlck  &  Webster  against  J,  W. 
Rivers,  R.  W.  Hutchinson  Interposed  a.claim. 
From  a  Judgment  sustaining  the  claim,  plain- 
tiffs bring  err<M:.   Affirmed. 

The  following  is  the  official  report: 

An  execution  in  favor  of  Reddlck  &  Wcl^ 
ster,  Issued  from  a  Judgment  obtained  in  1888 
by  them  against  J.  W.  Rivers,  was  levied  upon 
certain  farm  products  raised  during  1S82  by 
.  Rivers  on  land  which  R.  W.  Hutchinson  claim- 
ed to  own,  and  which  he  claimed  was  oc- 
cupied by  Rivers  as  his  tenant  The  proper- 
ty levied  upon  was  sold,  and  the  proceeds 
claimed  by  Reddlck  &  Webster  under  their 
execution,  and  by  Hutchinson  under  distress 
warrant  for  rent  The  cause  was  tried  In 
tlie  county  court  of  Putnam  county.  Hutch- 
inson was  the  only  witness.  He  testified: 
He  bought  the  land  occupied  by  Rivers,  and 
upon  which  the  crops  were  raised,  in  1890,  at 
Rivers'  request,  paying  therefor  $700.  He 
then  made  this  parol  contract  with  Rivers: 
To  allow  Rivers  to  buy  the  land  from  him  at 
.$700,  paying  blm  in  installments  each  year. 
If  Rivers  were  not  able  to  pay  him  for  the 
land,  he  (Rivers)  was  to  pay  witness  each 
j-oar  that  be  occupied  it,  as  rent,  10  per  cent 
on  $700,  and  the  taxes  on  the  land.  Witness 
does  not  hold  Rivers'  note  fen*  purchase  mon- 
ey, and  Rivers  has  no  bond  for  titles.  Rivers 
gave  the  land  in  for  taxation,  and  occupied 
it  in  1891  and  1802,  and  has  paid  witness 
neither  purchase  money  nor  rent  Witness 
did  not  foreclose  his  lien  in  1891.  Rivars  has 
put  some  improvements  on  the  land,  the  na- 
ture and  value  thereof  being  unknown  to  wit- 
ness. The  Judge  presiding  held  that  the  re- 
lation of  vendor  and  vendee,  and  not  land- 
lord and  tenant,  existed  between  petitioner 
and  Rivers,  and  ordered  the  money  applied  to 
the  execution  of  Reddlck  &  Webster.  Hutch- 
inson took  the  case  by  certiorari  to  the  su- 
perior comt,  alleginir  that  the  decision  was 
erroneous:  Because  the  relation  of  landlord 
and  tenant  did  exist  between  Hutchinson  and 


Rivers,  and  the  lien  of  the  former  for  rent 
was  better  than  the  lien  of  the  common-law 
Judgment  Because  Rivers  having  recognized 
such  relation  as  existing  between  bim  and 
Hutchinson,  by  an  acquiescence  In  tbe  fore- 
closure of  petitioner's  Hen,  and  the  claim  of 
priority  over  the  common-law  Judgment 
Reddlck  &  Webster  could  not  set  up  and 
claim  for  him  another  and  different  relatioo; 
their  Judgment  having  been  obtained  prior  to 
the  contract  between  Rivers  and  petitioner, 
and  no  faith  or  credit  having  been  given  by 
them  to  Rivers  on  the  strength  of  such  rela- 
tion. The  certiorari  was  sustained,  and  Red- 
dlck &  Webster  excepted. 

S.  T.  Wingfleld.  for  plaintiff  in  error.    Jos. 
S.  Turner,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 


FLANNAOAN  v.  FORREST,  BherifT.  et  al. 
(Supreme  Conrt  of  Georgia.     Aug.  14,  18W.) 

•     PBINCIPAL  ASD  SurETT — KlGBT  or  SURBTT  TO 
BXFOKCE  SbCURITT. 

A.  mortgage  made  by  a  principal   In  a 

f>romi8sor^  note  to  his  surety,  to  indemnify  the 
atter  against  logs  on  account  of  his  suretyship, 
may  be  foreclosed  after  maturity  of  the  note, 
and  payment  thereof  by  the  aure^  to  the  credit- 
or, though  the  payment  be  made,  not  in  mooey 
or  property,  but  by  executing  a  several  promis- 
sory note,  which  the  creditor  accepts  in  full  pay- 
ment of  the  Joint  note.  Although  the  suretv.  if 
he  so  elected,  might,  nnder  Code.  U  2176,  2177, 
have  the  right  to  be  aabrogated  to  the  creditor's 
status  on  the  joint  note,  yet  a  foreclosure  by  bim 
of  the  mortgage  Is  a  renunciation  of  that  right; 
and  the  Joint  note  is  thus  wholly  extinguisbea. 
hot  only  as  to  the  surety,  bat  U  to  Us  prindi«l. 
(iSyiiabua  by  the  Court.) 

Error  from  superior  court,  Somter  eoimty; 
W.  H.  Pish,  Jndga 

To  the  proceeds  of  sale  ander  a  nortgage 
given  by  P.  B.  Wffllfqrd  to  B.  F.  Matthews, 
several  persons  Interposed  claims.  From  a 
Judgment  rendwed  on  the  trial,  W.  W.  Flan- 
nagan,  trustee,  brings  error.     Reversed. 

The  following  Is  the  official  report: 

On  July  6,  1882,  P.  B.  WiUlford  and  B.  P. 
Matthews  gave  a  promissory  note  to  tbe  Bank 
of  Amerlcus  for  $2,136.58,  interest,  and  attor- 
ney's fee.  The  note  was  due  November  4, 
1892.  Also  a  similar  note  for  $1,060.90.  On 
July  11, 1892,  WHIIford  executed  to  Matthews 
a  mortgage  oo  all  his  stock  of  gooda.  In  a  cer- 
tain storehouse  in  Amerlcus,  to  Indemnify 
Matthews  against  loss  on  account  of  Mat- 
thews having  signed  these  two  notes  as  sure- 
ty for  Wllliford.  Matthews  foreclosed  this 
mortgage,  alleging,  among  other  things,  in  his 
affidavit  of  foreclosure,  that  since  the  notes 
became  due  he  has  fuUj  paid  and  settled  the 
same,  paying  the  amount  due  upon  them  to 
tbe  bank;  that  WiUlford  failed  and  refused 
to  pay  them,  was  totally  Insolvent,  and  could 
not  pay  the  notes  when  they  became  due;  and 
that  the  property  described  in  the  mortgage 
Is  all  the  property  of  WiUlford.     A  mortgage 
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n.  fa.  w«8  tasned  npon  UUb  foreclosure.  Mat- 
thews traasferred  It  to  the  Bank  of  Amer- 
tcus  four  days  after  the  foreclofnire,  and  the 
bank  transfeiTed  it  to  Flannagan,  trustee. 
VarioxB  mortgage  ti.  fas.  were  levied  on  the 
property,  and  the  money,  being  in  the  bands 
of  tbe  sheriff  for  dlstrlbutton,  was  claimed 
by  W.  J.  Matthews  and  others,  mortgage 
credltom  of  WUllford,  by  attachment  cred- 
itors, and  by  interventions  of  unsecured  cred- 
itors, as  well  as  by  IHanna^an,  trustee,  as 
transferee  of  B.  F.  Matthews.  The  ralldlty 
of  the  lien  claimed  In  faror  of  Flannagan 
was  attacked  upon  the  ground  that  the  mort- 
gage was  an  indemnity  mortgage  to  B.  P. 
Matthews;  that  B.  F.  Matthews  had  eos- 
tniued  no  loss,  and  had  not  paid  the  notes  for 
ivliicb  tbe  Indemnity  mortgage  was  given, 
and  bad  no  lien  on  tbe  fund.  In  addition 
to  the  fbcts  above  stated,  the  following  ap- 
Iiears  on  this  issue:  The  Bank  of  Ametlcus 
sued  Williford  and  Matthews  on  the  notes. 
After  this  suit  was  brought,  Matthews  gave 
bis  notes  to  the  bank  in  payment,  which  were 
accepted  by  the  bank  in  paymoit,  and  the 
nntoe  marked  "Paid  in  full."  The  mortgage 
was  transferred  as  above  stated,  and  an  order 
was  taken  in  the  suit  on  the  notes  reciting 
tliat  Matthews,  Oie  security,  had  paid  them, 
and  transferred  them  to  the  Bank  of  Ameri- 
cus,  which  had  transferred  them  to  Flanna- 
gan, trustee,  to  whom  the  claim  belonged; 
and  it  wag  ordered  that  the  suit  proceed  in 
the  name  of  the  bank,  for  the  use  of  Flan- 
nagan, ti-ustee,  against  Williford.  Judgment 
was  taken  by  default  in  the  action  against 
Williford.  When  Matthews  gave  his  indi- 
Tidual  note  to  tbe  bank,  he  thought  be  was 
solvent,  and  gave  the  note  with  the  under- 
standing that  the  bank  was  to  take  l)ank 
stock  as  collateral,  and  he  only  transferred 
tlie  mortgage  as  collateral.  He  transferred 
the  •  mortgage  which  he  gave  after  he  gave 
the  note.  Nothing  was  said  about  transfer- 
ring tbe  mortgage  at  the  time  he  gave  his 
t>ote,  which  note  was  accepted  by  the  bank 
in  settlement.  Subsequent  events  proved  that 
be  was  not  solvent,  and  he  is  now  insolvent. 
He  gave  no  security  or  collateral  to  his  in- 
dividual note.  At  the  time  he  gave  the  note, 
he  Intended  to  give  bank  stock  as  collateral, 
but  never  did,  and  transferred  his  indemnify- 
ing mortgage.  He  had  not  been  sued  on  the 
notes  of  Williford,  and  no  Judgment  has  been 
rendered  against  him.  He  has  never  paid  the 
individual  note  be  gave  In  payment  of  the' 
Williford  note,  and  has  never  sustained  any 
loss  on  account  of  his  suretyship  on  the 
Williford  note.  He  has  never  been  sued  on 
his  individual  note.  Although  it  was  recited 
In  the  order  above  mentioned  that  the  note 
made  toy  Williford,  on  which  Matthews  was 
security,  was  paid  off  by  Matthews,  and 
transferred  to  the  bank,  it  appears  from  the 
testimony  of  Matthews  that  when  he  paid 
the  Williford  note  by  giving  his  Individual 
note  the  Williford  note  was  transferred  to 
him  (Matthews).    The  court  below  held  that 


the  mortgage  of  Flannagan,  trustee,  trans- 
feree, had  no  lien  on  the  funds,  and  oonid  not 
participate  in  the  distribution,  and  instruct- 
ed the  Jury  to  so  find,  which  they  did.  To 
this  ruling  by  the  court,  and  to  the  directing 
the  verdict,  Flannagan,  trustee,  excepted. 

Jas.  Dodson  &  Sou,  for  plaintiff  in  error. 
Fort  &  Watson,  Guerry  &  Son,  W.  M. 
Hawkes,  R.  L.  Maynard,  E.  A.  Hawkins,  J. 
A.  Ansley,  and  Clarke  &  Hooper,  for  defehd- 
ant  in  error. 

PER  CURIAM.    Judgment  reversed. 


FRICK  ot  al.  V.  TATI.OR. 
(Supreme  Court  of  Georgia.     Aug.  14,  1894.) 

TftOflTS— DbED  without  COSSIDEEATIOS  —  MOBP- 

OAOB  LiEX—PttioKrTT— Claim  of  Tbird 
Pehsox— EviDEXca. 

1.  One  who,  by  fraud  and  deception  and 
without  paying  or  promisinK  any  conaideration- 
therefor,  obtains  from  an  Illiterate  person  a  con- 
veynnce  of  land,  the  latter  thinking  he  was  con- 
veying personal  property,  holds  the  title,  not  for- 
himself,  but  as  trustee;  and  a  aubtieqnent  mort- 

?:agee,  to  whom  he  mortgages  the  land  as  security 
or  a  pre-existing  debt  takes  in  subordination  to 
the  trust,  whether  he  had  notice  of  the  fraud  or 
not 

2.  On  the  trial  of  a  claim  eaaa  the  claimant, 
without  other  pleading  than  the  ordinary  issue 
in  claim  cases,  may  give  in  evidence  the  fraud  to 
defent  the  enforcement  of  the  mortgage  fi.  fa., 
and  maintain  his  equitable  title  to  the  premises, 
although  the  deed  procured  from  turn  by  the 
mortgagor  is  still -outstanding,  and  the  jury  mn>- 
find  the  jjroperty  not  subject  by  reason  of  the 
perpetration  of  the  fraud. 

3.  A  joint  note  given  by  two  persona  for  tbe 
rent  of  land,  not  otherwise  described  than  as  "on 
Buck  creek,"  is  not  admissible  in  evidence  to 
show  that  one  of  the  malsers  severally  was  the 
payee's  tenant  of  the  lands  now  in  controversy,  it 
not  appearing  that  these  lands  were  on  Buck 
creek,  or  where  the  Buck  creek  land  was  situate. 

4.  The  evidfence  warranted  the  verdict,  and 
there  was  no  error  in  denying  a  new  trial. 

(Syllabus  by  the  C!onrt) 

Error  from  superior  court,  Macon  county; 
C.  C.  Smith,  Judge. 

To  property  levied  on  under  execution  in 
favor  of  the  Frick  Company  against  C.  A. 
Taylor,  John  Taylor  interposed  a  claim. 
There  was  a  Judgment  for  claimant,  and 
plaintiffs  bring  error.     Affirmed. 

The  following  is  the  official  report: 

A  mortgage  fl.  fa.  in  favor  of  FrIck  Com- 
pany against  0.  A.  Taylor  and  north  half  of 
lot  number  191  and  lot  194,  in  the  Second  dis- 
trict of  Macon  county,  was  levied  on  said 
land.  A  claim  was  Interposed  by  John  Tay- 
lor to  the  north  half  of  lot  191,  and  50  acres 
oft  the  north  side  of  lot  194.  The  property 
was  found  not  subject.  Plaintiffs  moved  for 
a  new  trial,  which  motion  being  overruled, 
they  excepted.  The  motion  contained  the 
general  grounds  that  the  verdict  was  con- 
trary to  law,  evidence,  etc.,  and  because  the 
verdict  was  contrary  to  the  etitire  charge. 
Further,  because  tbe  Jniy  erred  in  not  find- 
ing the  property  subject,  as,  after  the  evi- 
dence had  all  been  submitted,  argument- had,. 
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and  pending  the  cliarge  of  the  coart,  claim- 
ant's coonsel  withdrew  the  issue  of  forgery 
made  on  the  deed  from  John  Taylor  to  O.  A. 
Taylor,  dated  February  29, 1876,  to  the  north 
half  of  lot  191,  and  one-fourth  of  lot  191, 
and,  there  bring  no  plea  of  fraud  before  the 
jury,  the  Jury  should  iuCve  found  the  prop- 
erty subject.  The  mortgage  in  question  was 
dated  Januai7  23,  1889.  Error  In  refusing 
to.admit  evidence  offered  by  plaintiff,  to  wit, 
the  original  suit  of  Ihlalsby  &  Arera  against 
John  Taylor  and  Bob  Cooke,  with  the  entry 
thereon  of  personal  service  on  Taylor,  the 
original  Judgment  on  said  suit,  and  the  note 
on  which  the  suit  was  founded.  This  suit 
alleged  that  Taylor  and  Cooke  were  indebt- 
ed to  Malsby  &  Avera  for  four  bales  of  mld- 
dllug  lint  cotton,  each  weighing  500  pounds, 
worth  $100,  on  a  note  given  for  rent  of  land, 
dated  March  3,  1801,  payable  to  C.  A.  Tay- 
lor or  bearer,  and  due  October  1,  1891.  A 
copy  of  the  note  was  attached.  Its  contents 
are  sutticlently  stated  above,  except,  as  stat- 
«d  therein,  that  it  was  given  for  land  on 
Buck  creek.  There  was  personal  service  on 
defendants,  and  Judgment  by  the  court  in 
favor  of  plaintiffs.  The  evidence  <«  the 
trial  of  the  claim  case,  as  to  whether  claim- 
ant had  rented  the  land  In  question  from  de- 
fendant in  execution,  was  conflicting.  Error 
in  charging:  "A  bona  fide  purchaser  for 
value  is  one  who  parts  with  something  of 
value  at  the  time  he  takes  his  title;  one 
who  takes  a  mortgage  to  secure  a  pre-exist- 
ing debt  is  not  a  bona  fide  purchaser  for 
value.  The  equity  of  one  who  had  paid 
value  would  be  superior  to  such  mortgage." 
Error  In  charging:  "If  you  bellcTe  from  the 
evidence  that  John  Taylor  paid  full  value 
for  this  land,  and  that  C.  A.  Taylor,  by  fraud 
or  otherwise,  pi"ocured  a  title  from  him  with- 
out paying  him  therefor,  and  afterwards 
mortgaged  it  to  Frick  &  Co.  to  secure  a  debt 
which  was  already  In  existence,  then  Frick 
&  Co.  would  not  be  a  bona  fide  purchaser  for 
value,  and  John  Taylor's  title  to  the  land 
would  be  superior  to  such  mortgage,  and  it 
would  be  your  duty  to  find  the  property  not 
subject,"— there  b^ng  no  plea  of  fraud  be- 
fore the  jury.  Error  in  charging:  "If  you 
find  this  title  was  procured  by  fraud,  then  no 
title  could  pass,  yet  Frick  &  Co.,  who  took 
the  mortgage,  unless  they  had  notice  of  the 
fraud,  would  be  protected,  unless  you  should 
find  that  they  had  notice' of  the  fraud,  or 
that  this  mortgage  was  given  to  secure  a 
pre-existing  debt,  then  In  that  event,  they 
would  not  be  protected,"— there  being  no  plea 
of  fraud  before  the  jury.  En-or  in  the  fol- 
lowing: Mr.  Turner,  of  counsel  for  claim- 
ant, stated  as  follows:  "I  want  to  request 
your  honor  to  charge  a  matter  I  think  you 
have  inadvertently  omitted.  You  Instructed 
the  Jury  that  if  he  attorned  to  the  landlord 
he  would  be  estopped.  I  want  to  ask  you  tc 
charge,  on  the  converse  of  that  proposition, 
that  if  he  did  not  attorn  to  him,  or  If  the 
lands  he  rented  were  other  lands,  or  if  the 


fraud  was  perpetrated  upon  Um,  be  would 
not  be  estopped  by  having  attorned  to  0.  A 
Taylor  as  landlord.  By  the  Court:  Well,  1 
give  that  In  charge  to  you,  gentlemen  of  the 
Jury.  While  I  have  charged  you,  if  yon  be- 
lieve he  paid  rents  and  attorned  to  Charles 
Taylor  as  his  landlord,  he  would  be  estopped, 
upon  the  other  hand,  if  you  believe  he  did 
not,  or  that  he  was  procured  by  fraud  to  do 
that,  and  It  was  the  fraud  of  Taylor,  then  be 
would  not  be  estopped;  or  if  you  believe, 
though  he  may  have  paid  him  rent.  It  was 
the  rent  for  other  land,  and  not  the  land  now 
In  question,  the  rant  he  paid  in  ord«'  to 
amonut  to  an  estoppel  must  have  been  the 
rent  for  this  land  now  in  question,"— there 
being  no  plea  of  fraud  before  the  jury.  Aft- 
er claimant's  counsel  had  withdrawn  the  is- 
sue of  forgery,  counsel  for  plaintiffs  request- 
ed the  court  to  charge  "that  if  John  Taylor 
made  title  to  this  land  to  G.  A.  Taylor,  and 
subsequently,  while  title  was  under  that 
deed  in  G.  A.  Taylor,  a  mortgage  waa  made 
by  C.  A.  Taylor  to  Frick  &  Co.,  without  any 
notice  upon  the  part  of  Frick  &  Co.  of  any 
fiaud  or  any  irregularity  in  the  deed,  the 
presumption  would  be  that  Taylor  bad  a 
right  to  make  the  mortgage,  and  the  mort- 
gage would  be  good.  By  the  Court:  Well 
I  charge  you  that.  I  give  you  that  state- 
ment in  fharge,  but  at  the  same  time  pre- 
sumption may  be  overcome  by  proof;  that 
would  not  be  prima  facie  true  if  there  was 
proof  to  overcome  It."  Plaintiffs  claim  that 
the  request  to  charge  should  have  been  giv- 
en without  qualification,  or  that  the  qualiQ- 
cation  as  given  by  the  court  did  not  fuUy 
present  the  case  to  the  Jury.  Error  in  chap 
glng:  "Or,  If  fraud  was  perpetrated  upon 
him,  he  would  not  be  estopped  by  having  at- 
torned to  C.  A.  Taylor  as  landlord,""— there 
being  no  plea  of  fraud  before  the  jury.  Er- 
ror In  charging  at  all  on  the  subject  of 
fi-nud.  Error  In  admitting  the  follow^lng  tes- 
timony of  claimant,  over  objectlwis  of  plain- 
tiffs: "C.  A.  Taylor  told  him  It  waa  a  deed 
to  some  cows;  that  If  he  would  sign  It,  and 
send  the  cow  up  to  his  house,  that  he  (C. 
A.  Taylor)  would  protect  him  against  some 
debts  that  some  Jews  claimed  witness  owed 
him,  but  which  he  had  paid;  that  C.  A.  Tay- 
lor took  him  out  on  the  piazza,  and  told  him 
this;  that  he  never  signed  any  deed  except 
that  he  thought  it  was  for  cows;  that  be 
drove  the  cows  up  to  C.  A.  Taylor'a;  tliat  C. 
A.  Taylor  carried  the  finest  one  to  Amerlcus; 
that  he  thought  the  deed  to  C.  A.  Taylor  was 
for  cows;  that  he  never  made  any  deed  to 
the  land."  Plaintiffs  objected,  on  the  ground 
that  there  was  no  plea  of  fraud,  and  that  It 
was  not  proper  evidence  on  an  Issue  of  for- 
gery; and  claimed  that  the  court  erred  In 
admitting  the  evidence  for  the  above  rea- 
sons, and  because  it  was  Illegal  and  irrele- 
vant. 

.1.  A.  Ansley  and  Edwards  A  Oreer,  for 
plaintiffs  in   error.     J.    W.    Haygood   and 
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Hardeman,  Davis  &  Turner,  tor  defendant 
\n  error. 

PSR  CUBIAM.     Judgment  affirmed. 


SLATBB  et  «1.  t.  DEMORBST  SPOEtl  & 

HANDLE  CO.  et  aL 
(Supreme  Court  of  Georgia.     Aug.  20,  1894.) 

PXROL  ETIDESOE— EXPLAIXISO  WRITTEN  GUAR- 
ANTT. 

Where  a  letter  of  defendant  was  relied 
upon  by  the  plaintifF,  and  U  nftw  sought  to  be  en- 
forced, as  a  promise  hy  the  former  to  pay  a  debt 
owing  to  the  latter  by  a  third  person,  the  evi- 
dence of  the  writer  of  the  letter  aa  to  what  he 
meant  or  intended  in  writing  it  is  inadmissible. 
In  such  case,  ambiguity  may  be  explained  by  sur- 
rounding facts,  but  not  by  undisclosed  intention. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Habersham 
county;  Ol  J.  Wellbom,  Judge. 

Action  by  Slater,  Myers  &  C!o.  against  the 
Demorest  Spoke  &  Handle  Company  and 
another.  Defendants  had  Judgment,  and 
plalntiffa  bring  error.    Reversed. 

Tbe  following  Is  the  official  report: 

Slater,  Myers  &  Co.  brought  their  petition 
alleging  that  the  Demorest  Spoke  &  Handle 
Company  and  W.  B.  Fraaell  were  Indebted 
to  them  $114.91,  besides  interest,  on  tbe  fol- 
lowing InBtrument:  "Demorest,  Ga.,  Au- 
gust 13,  1892.  Messrs  Slater,  Myers  &  Co., 
Richmond,  Va.— Gentlemen:  Replying  to 
yours  of  tbe  lltta,  would  say,  in  purchasing 
Mr.  Robinson's  stock  of  goods  we  assumed 
$1,000  indebtedness  on  the  goods.  We  were 
to  pay  $100  of  it  monthly.  Before  he  left  tbe 
store  I  had  him  give  me  a  list  of  tbe  firms 
be  desired  me  to  pay  first,  and  tbe  amounts 
to  eacb  one.  Your  firm's  name  was  on  tbe 
list,  and  tbe  amount  $25.  We  bave  lived 
up  to  our  contract  with  blm;  and  when  be 
tells  as  wbo  and  tbe  amount  we  are  to  pay 
Septenaber  9tb,  to  tbe  amount  of  100,  will 
do  so.  Be  assured  you  will  get  your  pay. 
Your  man  must  have  misunderstood  me 
about  paying  tbe  full  amount  of  bis  by  tbe 
9tb  of  Aug.  I  did  say  we  would  pay  tbe 
entire  amount,  but  not  at  one  time.  We 
bave,  by  making  a  sale  of  a  car  load  of  our 
bandies,  paid  to  one  of  bis  creditors  $400; 
so  we  bave  paid,  during  tbe  first  month 
since  we  bougbt  tbe  store,  $500  of  his  In- 
debtedness. •  ♦  •  Yours,  truly,  The  Dem- 
orest Spoke  and  Handle  Co.,  W.  B.  FrazelL" 
Tbe  plaintiffs  alleged  that  tbe  promise  con- 
tained in  tbe  foregoing  instrument  was  made 
under  the  following  circumstances:  W.  F. 
Robinson  was  indebted  to  plaintiffs  on  and 
before  August  13,  1802,  $114.91,  on  an  ac- 
count; and  the  defendants  bad  before  that 
date  become  indebted  to  Robinson  by  tbe 
purchase  of-  a  stock  of  merchandise,  and 
were  still  so  indebted,  and  plaintiffs  had 
been  notified  by  Robinson  of  said  indebted- 
ness. Robinson  Informed  plaintiffs  that  de- 
fendants bad  assumed   that  account    Be- 


fore the  date  named,  defendants  bad  vertMil- 
ly  promised  plaintiffs'  agent  to  pay  tbe  sum 
named,  and  so  promised  In  writing  on  Au- 
gust 13,  1892.  Relying  on  said  promises, 
plaintiffs  failed  and  were  prevented  from 
bringing  suit  against  Robinson  until  be  be- 
came insolvent,  and  bad  removed  beyond 
tbe  limits  of  the  state.  At  tbe  trial  tbe  in- 
strument declared  on  was  put  in  evidence, 
and  an  agent  of  plaintiffs  testified:  "I 
called  at  tbe  store  of  W.  F.  Robinson,  and 
there  found  W.  B.  Frazell,  wbo  told  me  tliat 
the  Demorest  Spoke  &  Handle  0>mpnny 
bad  bought  out  Robinson.  Afterwards  I 
called  on  Frazell,  and  presented  Robinson's 
account  to  him;  and  be  said  the  account 
would  be  paid,  that  they  had  assumed  cer- 
tain liabilities,  and  that  the  account  of 
plaintiffs  was  among  tbe  liabilities  assumed. 
Frazell  said  tbe  Demorest  Spoke  &  Handle 
Company  owed  Robinson  about  $1,000  aa 
balance  on  stock  of  goods  at  that  time,  and 
that  be  said  to  me  tbe  account  would  be 
paid  as  stipulated,  and  I  so  wrote  plaintiffs." 
One  of  plaintiffs  testified:  "Tbe  Demorest 
Spoke  &  Handle  Company  made  us  sevei-al 
payments  on  tbe  account  of  Robinson.  We 
relied  on  promises  of  defendants.  I  would 
bare  commenced  suit,  but  for  these  prom- 
ises." Frazell  testified:  "(  am,  and  was  in 
1802,  secretary  and  treasurer  of  tbe  Dem- 
orest Spoke  &  Handle  Company.  I  wrote 
the  letter  Introduced  by  plaintlflS,  but  meant 
that  I  would  pay  plaintiffs'  claim  against 
Roblnsouv  if  Robinson  told  us  to  do  so. 
Did  not  mean  to  pay  it  unless  be  did  so  in- 
struct At  the  time  tbe  letter  was  written 
tbe  Demorest  Spoke  &  Handle  (Company 
owed  Robinson  about  $500.  I  paid  plain- 
tiffs on  tbe  account  of  Robinson  $25.  Do  not 
remember  the  date,  but  it  migbt  bave  been 
about  August  10,  1892.  Never  made  them 
any  other  payment.  Soon  after  that  time, 
Robinson  left  tbe  state,  and  Is  still  out  of  it 
Tbe  Demorest  Spoke  &  Handle  Company 
has  paid  Robinson  all  they  owed  him,  and 
tbe  $25  I  paid  plaintiffs  was  all  Robinson 
ever  told  me  to  pay  that  firm."  Plaintiffs 
objected  to  Frazell  testifying  in  contradic- 
tion or  explanation  or  construction  of  the 
letter,  and  the  overruling  of  this  objection 
is  assigned  as  error. 

J.  C  Edwards,  for  plaintiffs  In  error.    J.  J. 
Bowden,  for  defendants  in  error. 

PER  CURIAM.    Judgment  reversed. 


PERRYMAN  v.  POPH. 
(Supreme  Court  of  Georgia.     Aug.  6,  1894.) 
Duress— Thkbats  to  Lbvt  on  Propekti— At- 
tachment—Triai.  OP  Traverse. 
1.  It  was  not  error  to  charge  the  jury  in  ad- 
dition to  section  2637  of  the  Code,  or  as  prelim- 
inary to  giving  that  section  in  charge,  that  a 
threat  on  the  part  of  the  creditor  (to  whom  the 
note  in  suit  was  made  payable),  or  his  attorney, 
to  resort  to  law  would  not  amount  to  duress,  the 
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<mlT  threat  disclosed  by  the  evidence  being  one 
to  levy  on  the  debtor's  property. 

2.  When  &n  attachment  case  comes  on  for 
trial,  and  there  is  a  pending  traTerse  of  the 
Ki-ound  of  attachment,  not  preTioasly  disposed  of 
for  the  terra  by  nontinuanoe  or  omerwise,  the 
whole  case  should  be  tried  together;  and  it  is  er- 
ror for  the  court  to  exclude  legal  and  competent 
evidence  offered  by  the  defendant  to  establish  the 
truth  of  his  traTerse,  the  exclusion  being  rested 
on  the  theory  that  the  ground  of  attachment  was 
not  open  to  traverse  after  the  property  nttnched 
had  been  re^devied.  As  was  ruled  in  Brumby  t. 
Riokoff  (this  term)  21  S.  E.  232,  the  right  of  trav- 
erse is  not  lost  or  affected  by  replevy. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Carroll  covmty; 
S.  W.  Harris,  Judga 

Action  In  attachment  by  J.  N.  Pope  against 
J.  D.  Perryman,  admhilstrator.  From  a 
Judgment  for  plalntifT,  defendant  brings  er^ 
ror.    Rerersed. 

The  following  Is  the  official  report: 

Attachment  was  sued  out  on  the  ground 
that  defendant  was  about  to  remoTc  without 
the  limits  of  the  county.  At  the  return  term 
he  filed  a  traverse  of  this  ground,  having 
previously  given  a  replevy  bond.  At  the  trial 
he  offered  to  Introduce  evidence  in  support  of 
bis  traverse;  but  the  court  excluded  all  evi- 
dence touching  the  question  of  the  traverse, 
holding  that  by  the  giving  of  the  replevy 
bond  the  attachment  was.  dissolved,  and  no 
issue  could  be  raised  as  to  the  ground  of  at- 
tachment The  bill  of  exceptions  recites: 
"No  action  was  taken  as  to  the  traverse,  the 
same  being  still  on  the  docket  for  trial;"  and 
that  on  the  trial  the  evidence  was  confined 
by  the  court  to  the  Issue  on  the  declaration, 
being  the  issue  of  duress  In  obtaining  the 
notes  sued  on.  The  Jury  found  for  the  plain- 
tiff, and  defendant's  motion  for  a  new  trial 
was  overruled,  which  Is  the  ruling  excepted 
to.  The  grounds  of  the  motion  are  that  the 
verdict  Is  contrary  to  law  and  evidence;  that 
the  court  erred  In  excluding  all  testimony 
to  reference  to  the  traverse  of  the  ground 
of  attachment,  holding  that  the  giving  of 
the  replevy  bond  dissolved  the  attachment, 
and  no  Issue  could  be  raised  as  to  the 
ground  thereof;  and  that  the  court  erred 
in  charging  the  Jury  "that  a  threat  to  resort 
to  law  on  the  part  of  plaintlfT  would  not 
amount  to  duress,"  without  adding  that  the 
Jury  had  a  right  to  take  this  circumstance, 
coupled  with  the  other  testimony,  on  the 
question  of  duress.  The  court  did  charge  the 
law  as  contained  in  section  2637  of  the  Code,i 
and  directed  the  Juiy  that  If,  applying  these 
principles  to  the  evidence,  they  found  that 
the  notes  were  obtained  by  duress,  they 
should  find  for  the  defendant  In  the  Judg- 
ment overruling  the  motion  It  la  stated  that 
the  question  arising  on  the  traverse  of  the 

I  The  section  reads:  "Dnreaa  eonsista  In  any 
illegal  imprisonment,  or  legal  imprisonment  nsed 
for  an  illegal  purpose,  or  threats  of  l>odiIy  or 
other  harm,  or  other  means  amountinn;  tn  or 
tending  to  coerce  the  will  of  another,  and  actu- 
ally inducing  him  to  do  an  act  contrary  to  his 
free  wIlL" 


ground  of  attachment  can  be  disposed  of  on 
the  trial  of  same.  It  still  being  on  the  docket 
undisposed  of.       • 

Reese  &  Grow  and  Reld  &  Stewart,  for 
plaintiff  in  error.  Adamson  &  Jackson,  for 
defendant  In  error. 

PER  CURIAM.    Judgment  cevetwd 


MIXON  V  WARREN  et  at 
(Supreme  Court  of  Georgia.    Aug.   20.   IS&l.) 
Actios  oh  Notb— Patmrnt  as  a  DarsKse — Sos- 

SUIT. 

Although  the  evidence  in  behalf  of  the  d^ 

fendant's  theory  of  payment  was  slight  it  was 

sufiicient  to  carry  the  case  to  the  jury,  and  the 

court  erred  in  directing  a  verdict  for  the  pl&intijf. 

(Syllaboa  by  the  Court) 

Error  from  superior  court,  Wilcox  coonty; 
C.  0.  Smith,  Judge. 

Action  by  John  Warren  and  anaOtee,  admbi- 
istrators  of  Thomas  Warren,  deceased,  Kgainst 
W.  J.  Mixon,  on  a  note.  Plaintiffs  bad  Judg- 
ment, and  d^endant  brings  error.    Reversed. 

The  following  Is  the  official  report: 

The  administrators  of  Thomas  Wairen,  de- 
ceased, sued  W.  J.  Mlxon  on  a  pnomissorv 
note  for  $137.50,  dated  October  23,  1887,  and 
due  January  1,  1882.  The  note  recites  that 
It  Is  for  the  purchase  money  of  "130  acres  of 
lot  of  land  number  eight  in  the  First  district 
of  WUoox  county."  Defendant  pleaded  as 
follows:  Making  the  note  fall  due  at  the  time 
stated  was  a  mutual  mistake,  and  'was  the 
clerical  error  of  James  M.  Mlxon,  who  drew 
the  note  for  himself  and  Thomas  Warres. 
The  time  the  note  should  be  due  was  Jannsiy 
1,  1890.  F^irther,  defendant  has  paid  off  the 
note  sued  on  in  full  to  Thomas  Warren,  od 
or  about  January  16,  1881,  the  facts  b^ng  as 
follows:  On  October  23,  1887,  he  purchased 
of  Warren  about  180  acres  of  land  In  Wilcox 
county  for  |(iOO,  payinig  Warren  $50  cash,  and 
giving  his  four  promissory  notes  of  that  date 
for  $137.60  each,  due  on  the  Ist  of  January  of 
each  of  the  years  1888,  1888,  1890,  aad  1891; 
and  this  suit  is  filed  upon  the  note  doe  Jan- 
uary 1,  1890.  Defendant  has  paid  In  foil 
and  has  in  his  possession,  all  of  said  Dot««. 
except  the  one  due  January  1,  1880.  In  April, 
after  the  note  sued  on  became  due,  he  paid  to 
Thomas  Warren  $15,  but  tiie  same  was  not 
then  credited  on  the  note,  for  the  reason  tint 
Warren  represented  to  defendant  tliat  the 
note  was  lost  or  mislaid.  Afterwards,  on  or 
about  January  16,  1881,  defendant  made  a 
payment  of  $210  or  tbereabont.  with  directiaQ 
to  Warren  to  settle  In  full  the  note  soed  oa. 
and  to  place  the  balance  on  the  note  which 
became  due  January  1, 1881.  The  credit  was 
made  on  said  last  note  on  January  30.  UBL 
for  $72.92.  and  the  balance  of  it-has  been  iiaid 
by  defendant  to  the  administrators  of  War- 
ren. The  reason  defendant  did  not  take  ap 
and  get  Into  his  possession  the  note  sued  en 
was  that  Warreo,  at  tlie  time  «f  the  paynwot 
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In  full  of  this  note,  represented  to  defendant 
that  said  note  was  lost  or  mislaid,  and  as- 
sured defoidant  tliat  he  v^ouid  never  be  put 
to  any  trouble  about  it     No  one  was  present 
at  the  time  said  payment  In  full  was  made; 
and  defendant  will  be  comi)elled  to  rely  up- 
on the  circumstances  to  establish  the  facts, 
not  being  permitted  himself  to  testify.     Dur- 
ing his  life,  and  shortly  before  his  death, 
Thomas  Warren  stated  to  James  M.  Mlzon, 
who  has  drawn  all  the  papers  for  Warren 
and  defendant,  that  defendant  had  paid  near- 
ly all  the  money  due  on  these  notes.     At  the 
trial,  after  the  Introduction  of  the  note  sued 
on,  defendant  introduced  the  other  three  notes 
referred  to  in  his  plea.     E^ch  of  these  three 
Is  for  the  same  amount  as  the  erne  sued  on, 
and  bears  the  same  date.    They  are  due,  re- 
spectively,  on   January   1,   1888,   1889,   and 
1891.     The  first  recites  that  It  is  for  the  pur- 
chase moDey  of  "lot  of  land  No.  eljthty,  con- 
taining 130,"  In  the  First  district  of  Wilcox 
county.    Ekicb  of  the  other  two  recites  that 
it  ia  for  the  purchase  money  of  "one  hundred 
and  thirty  acres  of  lot  of  land  No.  eight"  in 
said  district  and  county.     On  the  hack  of  the 
last  was:  "73.02.     Rec'd  on  the  within  note 
seventy-three  dollars  and   ninety-two  cents, 
this  Jany.  24tb,  1891."     James  M.  Mixon  tes- 
tified that  he  wrote  the  note  sued  on,  and  was 
present  when  the  contract  between  Thomas 
Warren  and  W.  J.  Mixon  was  made,  no  one 
else  being  present  but  himself  and  the  parties 
to   the  contract.    The  consideration  of  the 
note  sued  was  land  purchased  by  defendant 
from  Warren,  for  which  defendaat  gave  (SO 
In  cash  and  his  notes  for  the  balance.     Wit- 
ness  did  not  remember   the  amount  of  the 
notes.     Thought  three  notes  were  given,  but 
-t^ras  not  sure.     Being  shown  the  three  notes 
above  mrationed,  he  testified  that  he  wrote 
them,  and  they  were  a  part  of  the  same  trans- 
action. Defendant  did  not  give  more  than  these 
ttiree  notes,  together  with  the  one  sued  on. 
According  to  the  recollection  of  witness,  these 
notes  so  given  were  to  fall  due  one  each  year, 
«nd  the  first  one  fell  due  in  1888;  so  that  they 
sbould  have  fallen  due  in  1888, 1889,  1890,  and 
1801,  and  the  note  sued  was  to  be  due  in 
1800.     Warren  died  in  November,  1881.     Not 
more  than  six  months  before  his  death  he 
stated,  in  conversation  with  witness,  that  de- 
fendant was  as  iMmest,  hard-worlsing  man; 
tbat   defendant  did  not  then  owe  him  very 
mticti;    and  that  defendant   had   paid    him 
nearly  all  that  he  had  I>een  due  for  the  pnr- 
cliase  money  of  the  land  Warren  had  sold 
tilm.     John  Warren  testified  that  he  made 
tlie   entry  of  credit  on  the  note  due  in  1881, 
l)y    authority  of  Thomas  Warren.     Did   not 
remember  the  circumstances  of  making  tlie 
entry.     Did  not  itnow  how  many  notes  were 
fjlve^    to    Tliomas    Warren    by    defendant 
Tbere  must  have  been  five,  but  did  not  know. 
Was  not  present  when  notes  were  given,  and 
XicTer  heard  Thomas  Warren  or  any  one  say 
l,o  w  many  notes  there  were.   The  court  directed 
%  verdict  for  tlie  plaintiffs,  which  ruling  Is  ex- 


cepted to,  because  the  evidence  was  sufficient 
to  have  been  passed  on  by  the  Jury  as  uphold- 
ing the  plea.  Ck>unsel  tar  plaintiffs  took  the 
verdict  for  attorney's  fees  in  addition  to  prin- 
cipal and  interest;  and  defendant  assigns  er- 
ror, because  the  note  contained  no  agreement 
to  pay  such  fees.  The  Judge  certifies  that 
he  only  directed  the  verdict  for  principal  and 
interest,  and  did  not  know  the  fees  had  been 
Included  therein  until  this  bill  of  exceptions 
was  presented  to  him,  and  that  It  was  surely 
a  mistake  of  counsel,  unknown  to  the  court, 
which  can  be  cured  liy  directing  the  fees  writ- 
ten off.  A  further  assignment  of  error  is 
that  plaintiffs  sued  in  the  capacity  of  admin- 
istrators, and  there  was  no  evidence  that  they 
were  the  administrators  of  Thomas  Warren. 
As  to  this  the  court  certifies  that  no  objec- 
tion was  made  at  the  trial  that  tdaintifts  were 
not  such  administrators.  The  question  was 
not  raised  in  any  manner.  There  was  no  plea 
to  that  effect,  nor  motkm  for  nonsuit. 

Hal  Lawson,  for  plaintiff  In  error.  Little- 
John,  Thomson  &  Nicholson,  for  defendants  in 
error. 

PEK  CURIAM.   Judgment  reversed. 


BAILIB   V.   AUGUSTA   SAVINGS   BANK. 

(Supreme  Court  of  Georgia.     Jan.  14,  1885.) 

Bankino— Deposit  of  Chkck— Liabilitt  or  Bank 
FOR  Fau-cre  to  Collf.ct. 

1.  Where  a  check  upon  a  bank  in  North 
Carolina,  payable  to  the  order  of  a  named  per- 
son, was,  b7  his  indorsement  made  payable  to 
the  order  of  another  person,  described  as  "trus- 
tee," who  resided  in  Georgia,  and  the  latter, 
after  indorsing  the  check  in  blank,  delivered  It 
to  his  cestui  que  trust  who  deposited  it  ia  a 
bank  io  the  dty  of  her  residence,  of  whidi  she 
WU8  a  regular  customer,  and  with  vvhidi  she 
kept  an  account,  and  her  account  was  thereup- 
on credited  with  the  dieek  as  such,  and  not  as 
cnsh,  and  it  was  not  die  intention  of  the  parties 
that  the  title  to  the  check  should  psss  to  the 
bank  as  absolute  owner,  but  that  the  latter  should 
undertake  its  collection  for  the  benefit  of  the 
depositor,  the  bank  was  not  liable  for  the  value 
of  the  check  as  a  purchaser  of  the  same. 

2.  Wtiere,  under  the  drcumitances  above  in- 
dicated, a  bajik  received  for  collectJon  from  a 
customer  a  check  which,  by  the  exerdse  of  proper 
diligence,  might  have  been  collected,  it  became, 
in  the  absence  of  any  express  or  implied  contract 
to  the  contrary,  liable  for  any  neglect  of  duty 
whereby  the  collection  of  the  check  was  defeat- 
ed, whether  such  neglect  arose  from  the  default 
of  its  own  oflBcers,  or  from  tliat  of  Its  corre- 
suondent  or  agent  to  whom  it  may  have  sent  the 
check  for  collection;  and  in  such  case  it  would  be 
Immntprial  whether  such  correspondent  or  agpnt 
was  the  bank  upon  wnich  the  check  was  drawn 
or  another. 

(Syllabus  by  the  Court) 

Error  from  dty  of  Richmond;  W.  F.  Bve^ 
Judge. 

Action  by  Sarah  R.  Bailie  against  the  Au- 
gusta Savings  Bank.  There  was  Judgment 
for  defendant  and  plaintiff  brings  error. 
Reversed. 

The  following  is  the  official  report: 

Suit    was    brought    by    Sarah    U.    Bailie 
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against  the  Augusta  Savings  Bank  for  $1,- 
OUO  and  luterest,  claimed  to  be  due  on  ac- 
count of  the  nonpayment  by  the  bank  of 
the  principal  sum  on  demand,  which  swn 
was  claimed  to  have  been  deposited  with 
the  bank  for  her  by  her  trustee.  The  Jury 
found  for  the  bank,  and  the  plaintiff  except- 
ed to  the  refusal  of  a  new  trial. 

Among  other  evldenoe  Introduced  was  the 
following  statement  of  facts  agreed  to  by 
both  sides:  Prior  to  November  21,  1891, 
plalntlfl  bad  been  a  depositor  with  defend- 
ant, haTlng  a  regnilar  pass  book.  On  that 
day  a  deposit  was  made  by  her,  and  the 
following  entry  was  made  on  the  pass  book: 
"Check  on  First  National  Bank  of  Wilming- 
ton, $1,000."  This  check  was:  "No.  86. 
Wilmington,  North  Carolina,  Nov.  19,  1891. 
First  National  Bank  of  Wilmington,  pay  to 
the  oriet  of  E.  S.  Tennant,  secretary,  one 
thousand  dollars,  $1,000.  Carolina  Interstate 
B.  &  L.  Per  C.  B.  Borden,  Treasurer."  It 
was  indorsed:  "Pay  to  the  order  of  George 
A.  Bailie,  trustee.  E.  S.  Tennant,  Secre 
tary."  Also:  "George  A.  Bailie,  trustee  for 
Sarah  B.  Bailie  and  children."  Defendant 
indorsed  It  thus:  "Pay  to  the  order  First 
National  Bank,  for  account  Augusta  Savings 
Bank.  Angusta.  Ga.  W.  B.  Toung,  Cashier." 
On  the  same  day  defendant  forwarded  the 
check  to  the  First  National  Bank  of  Wil- 
mington, with  a  letter,  stating  that  the 
check  is  Inclosed  "for  collection  and  return"; 
and  farther,  "Protest  all  unpaid  papers  at 
once,  unless  otherwise  Instructed."  The 
check  was  received  by  the  First  National 
Bank  of  Wilmington  on  Monday,  November 
23,  1891,  and  such  receipt  acknowledged  In 
a  letter  written  to  defendant  on  that  day. 
The  First  National  Bank  of  Wilmington 
charged  the  same  to  the  acconnt  of  C.  B. 
Borden,  treasurer,  who  had  to  bis  credit  that 
day  $1,596.71,  leaving  a  balance  to  his  credit 
of  $590.71.  The  Interstate  Building  &  Loan 
Association  had  no  account  in  its  corporate 
name  on  the  books,  though  G.  £.  Borden  was 
its  treasurer,  and  the  money  of  said  cor- 
poration was  credited  to  his  account  as  such. 
On  Wednesday  morning,  November  25,  1891, 
the  First  National  Bank  of  Wilmington  an- 
nounced that  it  had  suspended  payment.  It 
received  deposits  and  paid  checks  on  the  24tb 
up  to  2  o'clock  p.  m.,  the  regular  hour  for 
closing  the  bank.  The  name  of  the  Augusta 
Savings  Bank  does  not  appear  upon  the 
books  of  the  First  National  Bank  of  Wil- 
mington in  any  way  except  upon  the  collec- 
tion book.  Upon  the  appointment  of  a  re- 
ceiver for  the  last-named  bank,  be  found 
therein  a  letter  addressed  to  the  Augusta 
Savings  Bank,  Inclosing  a  check  on  New 
York  for  the  amount  of  this  collection  of 
$1,000,  less  10  cents.  Defendant  wrote  to 
said  receiver,  requesting  him  to  return  the 
check  which  had  been  so  forwarded  for  col- 
lection; but  he  refused  to  surrender  It, 
claiming  that  it  was  a  voucher.  He  has 
since  returned  it  to  the  drawer  of  it,  and 


admitted  the  claim  of  the  drairer  for  tbe 
balance  to  his  credit  The  first  inf<Hiiiatioii 
of  the  failure  of  the  WUmlng^ton  bank  vu 
received  by  George  A.  Bailie,  plaintiff's  hu 
band,  from  the  president  of  the  National 
Bank  of  Augusta.  On  tbe  day  after  the 
failure,  Percy  Afay,  the  teller  of  the  An- 
gust  Savings  Bank,  called  upon  Bailie,  and 
told  him  the  bank  had  failed,  and  that  bit 
check  was  drawn  np.  Neither  plaintiff  nor 
her  husband  bad,  previously  to  tbe  failnre, 
heard  a  word  affecting  the  s<dvency  of  tlia 
bank;  nor,  at  the  time  of  the  deposit  and 
the  transmission  of  the  check,  had  the  de- 
fendant any  .notice  or  knowledge  of  any  in- 
solvency of  the  Wilmington  bank.  Upon  In- 
formation of  the  failure,  defendant  charged 
off  on  plaintiff's  deposit  book  the  amount  o{ 
said  deposit  She  notified  tbe  Carolina  In- 
terstate Building  &  Loan  Association  of  tbe 
fact  but  the  association  refused  to  recognize 
any  liability  on  Its  part  This  associatioa 
was,  and  still  is,  in  good  standing  financially, 
being  a  corporation  of  North  Carolina.  H. 
M.  Borden,  the  cashier  of  the  First  National 
Bank  of  Wilmington  at  the  time  of  tlie 
drawing  of  the  check  and  np  to  tbe  failure 
of  the  bank,  was  vice  president  and  a  di- 
rector of  the  building  and  loan  association. 
George  A.  Bailie,  plaintiff's  husband,  was  an 
ofiicer  of  the  Angusta  branch  of  said  asso- 
ciation during  the  time  referred  to,  and  bad 
negotiated,  for  the  trust  estate  of  his  wife 
and  children,  a  loan  on  real  estate  in  the 
city  of  Augusta,  upon  which  Improvements 
were  being,  erected;  and  it  was  upon  this 
property  that  this  money  was  to  be  expend- 
ed for  the  pm-pose  of  paying  for  the  im- 
provements. At  the  time  of  tbe  transmis- 
sion of  the  cbeck  for  collection  there  was, 
and  still  is,  in  the  city  of  Wilmington,  an- 
other bank  which  was  and  Is  in  good  stand- 
ing credit  to  wit  the  Bank  of  Hanover. 

Frank  H.  Miller  and  Wm.  K.  Miller,  for 
plaintiff  in  error.  J.  K.  Lamar,  for  defend- 
ant in  error. 

SIMMONS.  C.  X  1.  In  the  absence  of 
anything  indicating  a  dlfl^aent  understand- 
ing, a  bank  which,  in  the  ordinary  course  of 
business,  receives  from  a  depositor  a  chedc 
ap<Mi  another  bank,  and  credits  it  on  his  de- 
posit book,  not  as  cash,  but  as  a  cbeck.  will 
not  be  held  to  be  an  absolute  purcdiaser  of 
the  check.  "If  a  bank  does  not  wish  to  as- 
sume the  relatl<»  of  a  debtor  for  the  paper 
to  the  depositor,  this  intention  may  be  mani- 
fested in  a  very  explicit  manner  by  ctediting 
the  paper  as  paper."  Railway  Go.  v.  John- 
ston, 23  Blatchf.  492,  27  Fed.  243;  Tbompson 
V.  Giles,  2  Bam.  &  G.  422;  2  Morse,  Banks, 
I  683.  This  the  bank  did  in  the  present  in- 
stance, the  entry  on  the  depositor's  pass  book 
being:  "Check  on  First  National  Bank  of 
Wilmington,  $1,000."  Nor  wUl  the  mere  fact 
that  the  depositor  is  allowed  to  check  against 
the  credit  change  the  import  of  the  transac- 
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tion  so  as  to  preclude  tlie  bank  from  char- 
King  back  the  amount  of  the  credit  if  the 
check  Is  not  paid.  See,  on  this  subject,  2 
Morse,  Banks,  H  58&-687,  and  authorities 
cited. 

2.  The  court  Instructed  the  Jury  that,  "If 
the  Augusta  Savings  Bank,  in  the  ordinary 
course  of  business,  selected  the  First  Nation- 
al Bank  of  Wilmington  to  collect  the  check, 
and  the  Bank  of  Wilmington  negligently 
failed  to  collect  the  same,  or  If  It  collected 
the  money  and  failed  to  remit,  the  savings 
bank  Is  not  liable  to  the  plaintiff  for  such 
negligence  or  failure."  Error  was  assigned 
upon  this  Instruction  and  others  to  the  same 
effect,  and  It  was  contended  that,  in  the  ab- 
sence of  any  agreement  to  the  contrary,  a 
bank  which  receives  a  check  from  a  check 
customer  for  collection  Is  liable  to  the  cus- 
tomer for  any  negligence  whereby  the  collec- 
tion of  the  check  Is  defeated,  whether  such 
negligence  Is  that  of  Its  own  officers  on  that 
of  an  agent  or  correspondent  to  whom  it 
sends  the  check  for  collection.  In  support  of 
the  holding  of  the  court  below,  various  de- 
cisions are  relied  on,  which  hold  that,  if  the 
check  is  not  payable  in  the  place  where  the 
bank  which  receives  It  for  collection  Is  situ- 
ated, but  has  to  be  sent  to  a  distant  place  to 
be  collected,  the  bank  receiving  the  check 
from  the  customer  is  not  liable  for  the  de- 
fault of  the  agent  to  whom  It  sends  the  check 
for  collection.  If  It  has  exercised  due  care  In 
the  selection  of  such  agent  These  decisions 
are  based  upon  the  view  that  In  such  case 
the  customer,  knowing  that  the  check  cannot 
be  collected  by  the  ordinary  officers  or  serv- 
ants of  the  bank,  but  that  this  service  must 
be  performed  by  a  subagent  at  the  place 
where  the  check  Is  payable.  Impliedly  au- 
thorizes the  selection  of  such  subagent,  and 
thereby  assumes  the  risk  of  any  failure  of 
duty  on  the  part  of  the  latter;  and  that  the 
benefit  which  may  accrue  to  the  bank,  where 
no  specific  compensation  is  received  for  the 
service.  Is  not  a  sufficient  consideration  from 
which  to  Imply  an  undertaking  on  the  part 
of  the  bank  to  assume  that  risk  itself. 
Dorchester  &  Milton  Bank  v.  New  England 
Bank,  1  Gush.  177;  Jackson  v.  Bank,  6  Har. 
&  J.  146;  Stacy  v.  Bank,  12  Wis.  629;  Aetna 
Ins.  Go.  V.  Alt<m  City  Bank,  25  111.  243; 
Bank  T.  Scovtl,  12  Conn.  SOS;  Daly  v.  Bank, 
rs  Mo.  94;  Bank  of  Louisville  ▼.  First  Nat 
Bank  of  KnoxvUIe,  8  Baxt  101;  Guelich  v. 
Bank,  56  Iowa,  484,  9  N.  W.  328;  Third  Nat 
Bank  of  Louisville  v.  Vlcksburg  Bank,  61 
Miss.  112;  Bank  v.  Sprague  (Neb.)  51  N.  W. 
846.  And  see  1  Morse,  Banks,  §  268  et  seq. 
On  the  other  hand,  there  are  numerous  de- 
cisions upholding  the  rule  of  liability  contend- 
ed for  by  the  plaintiff  In  error.  This  Is  the 
rule  laid  down  by  the  supreme  court  of  the 
United  States.  See  Exchange  Nat  Bank  v. 
Third  Nat  Bank,  112  U.  8.  276,  5  Sup.  Ct 
141,  in  which  the  question  Is  elaborately  dla- 
cassed.  The  decision  In  that  case  was  unan- 
imous, and  the  cfl«e  of  Bank  v.  Triplett  1 


Pet  25,  which  was  relied  on  in  some  oi  the 
cases  above  cited  as  authority  for  the  con- 
trary view.  Is  there  explained  and  distin- 
guished. This  is  also  the  rule  In  England. 
See  decision  of  the  house  of  lords  In  Mac- 
kersy  v.  Bamsays,  9  Clark  &  F.  818.  3 
English  Ruling  Gas.  702;  also  Van  Wart  v. 
Wodlley,  3  Bam.  &  C.  439;  5  Dowl.  &  R.  374 
And  the  same  rule  has  been  adopted  In  the 
states  of  New  York,  New  Jersey,  Indiana, 
Ohio,  Michigan,  Minnesota,  and  Montana. 
Allen  V.  Bank,  22  Wend.  215;  St  Nicholas 
Bank  V.  States  Nat  Bank,  128  N.  Y.  20,  27 
N.  B.  849;  Titus  V.  Bank,  35  N.  J.  Law,  588; 
Tyson  v.  Bank,  6  Blackf.  225;  Express  Co.  v. 
Haire,  21  Ind.  4;  Reeves  v.  Bank,  8  Ohio  St 
465;  Simpson  v.  Waldby,  63  Mich.  439,  30 
N.  W.  199;  Strelssguth  v.  Bank,  43  Minn. 
50,  44  N.  W.  797;  Power  v.  Bank,  6  Mont 
270,  12  Pac.  597.  See,  also,  Kent  T.  Bank, 
13  Blatchf.  237.  Fed.  Gas.  No.  7,714;  Taber 
V.  Perrott  2  GaU.  665,  Fed.  Gas.  No.  13,721. 
The  question  has  not  been  dealt  with  In  any 
prior  decision  of  this  court  In  our  opinion, 
the  sounder  doctrine  Is  that  which  holds  the 
bank  liable.  The  collection  of  checks,  drafts, 
and  other  commercial  paper  constitutes  an 
Important  feature  of  the  business  of  banking 
as  generally  conducted,  and  for  the  transac- 
tion of  this  branch  of  their  bnslness  banks 
have  thelE  regular  correspondents  In  differ- 
ent parts  of  the  country.  In  the  selection  of 
the  correspondent  the  customer  for  whom 
the  collection  Is  to  be  made  Is  not  consulted. 
As  a  rule,  he  does  not  know  the  name  or  the 
financial  standing  of  the  correspondent  and 
It  Is  not  contemplated  that  they  will  have 
any  communication  with  each  other.  Under 
these  circumstances,  we  think  a  customer 
from  whom  a  bank  receives  paper  for  collec- 
tion has  a  right  to  assume.  In  the  absence  of 
any  agreement  to  the  contrary,  that  the  un- 
dertaking of  the  bank  comprehends  the 
whole  service  to  be  performed,  and  that  the 
agent  employed  by  the  bank  In  this  service 
is  Its  own  agent  and  not  the  agent  of  the 
customer.  So  treating  the  undertaking,  the 
case  falls  within  the  general  rule  of  agency 
that  by  the  employment  of  under-agents  to 
perform  a  part  of  the  work  which  he  has  con- 
tracted to  do  the  employer  becomes  resiransl- 
ble  to  those  with  whom  he  contracts  or  deals 
in  his  business,  and  will  be  held  liable  for  the 
negligence  or  omission  of  duty  of  his  agent 
In  the  course  of  his  employment  There 
seems  to  us  to  be  no  good  reason  why  a  dif- 
ferent understanding  should  be  Inferred,  and 
a  different  rule  of  liability  applied,  because 
the  bank  cannot  make  the  collection  Itself, 
but  must  employ  an  agent  for  that  purpose. 
"The  general  rule  of  law  that  an  agent  Is  lia- 
ble for  a  subagent  employed  by  him  Is  not 
confined  to  cases  where  the  principal  has  rea- 
son to  suppose  that  the  act  may  be  done  by 
the  agent  himself  without  employing  a  sub- 
agent"  Lord  Campbell,  In  Mackersy  v. 
Ramsays,  supra.  This  rule  Is  applied  to  or- 
dinary collecting  agencies  receiving  claims 
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tor  collection  at  distant  places  (Wbart  Ag.  S 
54A,  and  cases  cited;  Hoover  r.  Wise,  91  U. 
S.  308;  Bradsti-eet  t.  Everson,  72  Pa.  St 
124).  and  vre  do  not  see  any  substantial  dif- 
ference between  the  case  of  such  an  agency 
and  that  of  a  bank  wbicb  recelTes  sucb 
claims  for  collection. 

It  makes  no  diflference  that  the  bank  does 
not  charge  anything  for  the  collection.  The 
benefits  which  the  banl^  derives  generally  In 
the  making  of  such  collections,  from  the  use 
of  the  funds  while  in  its  custody,  the  advan- 
tages which  may  arise  from  business  asso- 
ciations and  the  profits  on  exchange,  are  held 
to  be,  and  we  think  may  properly  be  regarded 
as,  a  valuable  consideration  for  the  under- 
taking, and  as  sufficient  to  uphold  the  liabili- 
ty incident  thereto.  See  Excliange  Nat  Bank 
V.  Third  Nat  Bank,  112  U.  S.  288,  5  Sup.  Ct 
141;  Titus  V.  Bank,  33  N.  J.  Law,  588,  and 
-other  cases  cited  supra.  What  was  said  in 
the  case  of  Bank  t.  GuUmartin.  88  Ga.  797, 
16  S.  E.  831,  as  to  the  insufficiency  of  casual 
or  incidental  benefits  to  constitute  the  b&ak  a 
t)ailee  for  hire,  has  no  application  in  a  case 
like  this.  That  was  the  case  of  a  special  de- 
. posit  of  bonds,  and  the  bank,  of  course,  had 
no  right  to  make  use  of  the  deposit  The 
doctrine  that  a  bonk  is  responsible  for  the 
acts  of  its  Bubagents  in  eases  of  this  kind  Is 
not  only,  it  seems  to  us,  in  accord  with  the 
principles  governing  the  law  of  agency,  but 
there  are  considerations  affecting  the  general 
welfare  of  the  commercial  community  which 
<3ommend  it  to  us  as  a  wise  rule  of  commer- 
'dal  law.  "Any  other  rule,"  as  is  said  by 
Mr.  Daniel  in  bis  work  on  Negotiable  Instru- 
ments, "opens  the  door  to  carelessness  in  the 
conduct  of  banking  business,  which  should 
be  conducted  with  every  safeguard  to  the 
customer  who  Intrusts  Ma  business  to  the 
keeping  of  such  agents.  If  they  are  averse 
to  dealing  with  distant  and  unknown  par- 
ties, they  should  decline  imdertaking  the  col- 
lectloD  or  handling  of  the  paper;  and,  if  they 
assume  it  they  siMuld  do  so  for  sufficient 
compensation,  and  be  held  responsible."  Vol- 
ume 1,  §  342.  Under  the  agreed  facts  in  this 
case,  there  can  be  no  question  as  to  the  negli- 
gence of  the  Wilmington  bank.  It  received 
the  check  on  Monday,  November  23d,  with  a 
letter  stating  that  the  paper  was  inclosed  "for 
collection  and  return,"  and  directing  that  all 
unpaid  papers  be  protested  at  once,  unless 
otherwise  instructed.  Up  to  the  close  of 
banking  hours  on  the  following  day  it  re- 
ceived deposits  and  paid  checks,  and  on 
Wednesday,  the  25th,  suspended  payment, 
having  made  no  remittance  for  this  check. 
It  then  had  to  the  credit  of  the  drawer  an 
amount  considerably  In  excess  of  the  amount 
of  the  check.  It  was  contended  that  the 
bank  was  not  bound  to  pay  the  check,  because 
It  had  no  account  upon  its  books  In  a  name 
corresponding  to  the  signature  on  the  paper. 
There  is  no  merit  in  this  contention.  Al- 
though the  check  was  drawn  by  C.  E.  Borden 
-as  treasurer  of  the  "Carolina  Interstate  B.  & 


Ik,"  and  there  was  no  account  upon  the  books 
of  the  bank  In  the  name  of  the  "Carolina  In- 
terstate B.  &  L.,"  and  none  in  which  be  was 
designated  as  treasurer  of  sucb  a  concera 
the  bank  did  have  an  account  in  the  name  of 
"G.  E.  Borden,  treasurer."  The  money  of  the 
corporation  retired  to— the  Carolina  BuilU- 
ing  &  Loan  Association— was  credited  upon 
that  account  and  the  bank  recognized  tin; 
check  as  drawn  thereon  by  charging  it  ac- 
cordingly. There  are  decisions  sustaining  tb« 
contention  of  the  plaintiff  in  error  that  tlie 
defemlant  was  negligent  in  sending  the  check 
directly  to  the  bank  upon  which  it  was 
drawn,  there  being  at  that  time  In  Wllmin;;- 
ton  another  bank,  which  was  in  good  stand- 
ing and  credit  See  Bank  r.  Goodman.  lOU 
Pa.  St  422,  2  AU.  687;  Drovers'  Nat  Bank 
V.  Anglo-American  Packing  Provision  Cc 
117  IlL  100,  7  N.  E.  001;  Bank  v.  Bums,  21 
Paa  714,  12  Colo.  539;  Anderson  v.  Bodgers. 
(Kan.)  36  Pac  10C9;  First  Nat  Bank  v. 
Fourth  Nat  Bank  (Sixth  Ch-cuit)  6  C  a  A 
183,  56  Fed.  967;  Farwell  v.  Curtis,  7  Biss. 
160,  Fed.  Cas.  Na  4,690.  And  see  1  Danid. 
Neg.  Inst  (4fh  Ed.)  {  328a;  1  Morse.  Bant« 
(3d  Ed.)  S  230.  The  view  we  take  of  the  lia- 
bility of  the  defendant  for  the  negligence  of 
the  Wilmington  t>ank,  however,  renders  it  un- 
necessary to  pass  upon  this  question.  It  in 
not  likely  that  this  question,  or  others  pre- 
sented by  the  record,  will  arise  again  in  this 
case.    Judgment  reversed. 


ISBELL  V.  BLANCHARD. 

(Supreme  Court  of  Georgia.     Aug.  14.  lS94.i 

ApPBAL — AUKSDMENT — ACTIOX  BT  ADMIKISTKA- 

TOK— Parties. 

1.  Where  a  plaintiff,  saini;  as  administrat'ir 
In  an  action  pen(nnK'  in  the  snperior  eonrt  inak<>s 
a  joint  motion  with  another  to  mbititutB  tb« 
latter   as   party   plaintiff    hi    tJie  case,    on    th.' 

ground  that  the  former  has  been  dismissed  from 
is  trust  as  administrator  and  the  latter  hn 
Yietn  appointed  and  qualified  as  iiis  Etnocess-ir. 
and  this  motion  was  denied,  a  writ  of  enw 
brought  by  the  former  to  niverse  the  judgmert 
may  be  amended  in  the  supreme  court  iy  add-ir.? 
the  latter  as  a  coparty  plamtiff  in  error. 

2.  On  review  of  tlie  case  of  Jones  t.  Xjubmi. 
77  Ga.  149,  holding  that  an  admiiiiatrator  d« 
bonis  non  appointed  in  another  state  cannot  b« 
nmde  a  parfy  plaintiff  in  an  action  brought  !•»• 
his  predecessor  in  the  trust  it  is  affirmed.  ina>^ 
uiuch  as  it  is  not  absolutely  dear  that  the  raiins 
in  that  case  was  incorrect,  and  the  Ic^slatim 
Iiaving  acquiesced  in  the  same  from  the  y<.:r 
1886  up  to  the  present  time. 

3.  There  is  no  provision  by  statate  Cor  awak- 
ing a  domestic  administrator  a  party  to  a  sni: 
brought  by  an  administrator  appointed  in  u- 
other  state. 

(Syliabas  by  the  Court.) 

Error  from  superior  court  Muscogee  coun- 
ty; W.  B.  Butt,  Judge. 

Action  by  James  K.  Isbell,  adminlBtr»tor. 
against  Thomas  B.  Blanchard,  «nrrlTlng 
partner.  From  the  Judgment  tendered. 
plaintiff  brings  error.     Affirmed. 

The  following  is  the  official  report: 

On  August  1, 1891,  James  K.  Isbell,  as  ad- 
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miniBtrator  of  Annie  S.  Orr,  brought  an  ac- 
tion against  T.  B.  Blanebard,  surviTing  part- 
ner of  Blanebard  A  Borms.  In  bis  declara- 
tion plaintur  alleges  that  he  Is  a  resident  of 
Rass^l  connty,  Ala.;  that  letters  of  admin- 
istration on  the  estate  of  Annie  S.  Orr  bare 
been  regularly  granted  to  him  by  tbe  pro- 
bate court  In  aald  county  and  state,  a  proper- 
ly authenticated  exempUflcation  of  which 
lettws  la  Bhovm  to  the  court  and  filed  with 
tbe  cletfe;  that  Annie  S.  Orr  died  in  Russell 
county,  Ala.,  on  June  16, 1884,  and  was  then 
doniidled  In  that  county,  and  no  adminis- 
tration has  been  bad  on  her  estate  until  the 
appointment  of  plaintlB;  and  that  at  the 
time  of  her  death  Blanchard  &  Burrus  were 
Indebted  to  her  f3,000  and  Interest  on  a 
written  promise  to  pay,  dated  March  20, 
1883,  and  doe  on  demand,  and  defendant,  as 
surrlTlng  partner.  Is  indebted  to  plaintiff 
that  sum  for  so  much  money  had  and  re- 
ceived (or  blB  use.  Upon  the  call  of  the 
case  for  trial,  January  19,  1894,  both  parties 
anncionced  ready;  whereupon  plalntUTs  coun- 
sel stated  that  on  November  9,  1893,  James 
K.  Isbell  resigned  his  office  as  adptnlstrator, 
and  that  on  December  12,  1893,  M.  L.  Pat- 
terson was  appointed  administrator  de  bonis 
non  of  the  estate  of  Annie  S.  Orr,  and  moved 
that  the  court  order  the  name  of  Isbell,  ad- 
ministrator, to  be  stricken,  and  the  name  of 
Patterson,  administrator,  be  substituted  In 
place  thereof,  and  that  the  case  proceed  In 
the  name  of  the  latter  as  party  plaintlfT. 
Defendant's  counsel  admitted  legal  notice  of 
the  proceeding  to  make  Patterson  a  party 
plaintiff,  but  objected  thereto,  on  the  ground 
that  under  the  statute  law  of  Georgia  the 
administrator  de  bonis  non  cannot  revive 
a  salt  brought  by  a  foreign  administrator. 
It  was  admitted  on  both  sides  that  no  letters 
of  adminlstratloB  had  ever  been  taken  out 
on  the  estate  of  Annie  S.  Orr  in  Georgia.  It 
was  shown  to  the  court,  by  duly-authenti- 
cated transcript  of  the  record  from  the  pro- 
bate court  of  Ruasell  connty,  Ala.,  that  An- 
nie S.  Orr  died  on  June  16,  1884,  in  that 
county,  of  which  she  was  a  resident,  and  In 
which  she  was  domiciled,  leaving  one  child, 
about  16  years  of  age  at  the  time  this  suit 
was  brought;  that  on  Jtme  24,  1891,  Isbell 
was  duly  and  regulariy  appelated  adminis- 
trator on  the  estate  of  Annie  S.  Orr  by  said 
probate  court;  that  on  November  fi,  1888,  he 
resigned  that  office,  stating  in  his  resigna- 
tion that  he  had  moved  to  Florida,  and  on 
the  same  day  his  letters  of  administration 
were  rev<Aed  by  said  probate  court;  and 
that  on  December  12,  1893,  Patterson  was 
appointed  administrator  de  bonis  non  of  tbe 
estate  of  Annie  S.  Orr  by  said  probate  court 
The  court  refused  to  all<^w  Patterson  to 
be  made  a  party.  Counsel  for  plaintiff  then 
moved  to  continue  ttie  case  to  the  next  term, 
(or  the  purpose  of  allowing  administration 
to  be  taken  on  said  estate  in  Georgia,  in  or- 
der that  a  Georgia  administrator,  when  ap- 
pointed, m'lgbt  be  made  a  party  plaintiff  in 

T.2l8.K.no.lO— 46 


the  place  of  Isbell.  Tbe  court  overruled  the 
motion,  and  rendered  judgment  that  the  case 
had  abated.  To  each  of  these  rulings  the 
plaintiff  excepted. 

L.  P.  Garrard,  for  plaintiff  in  error.  Pea- 
body,  Brannon,  Hatcher  &  Martin  and  Little 
&  Wlmblsh,  for  defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 


STATE  T.  WILLIAMS. 
(Supreme  Court  of  Appeals  of  West  Virgicla. 

March  27,  1895.) 
B0RGLART— What  Cosstitutss— CiPAOiTr  or  Db- 

rSSDANT— RbASOXABLB  DOCBT— VSRDICT 
AND  SBNTSKCB. 

1.  The  twelfth  syllabus  In  the  case  of  State 
V.  RobiDSMi,  20  W.  Va.  714,  is  approved. 

2.  Capacity  to  commit  crime  is  a  question 
to  be  determined  by  tbe  Jury  from  the  age,  ai>- 
pearance,  and  conduct  of  the  accused  both  at  tbe 
time  of  tiie  coaaiission  of  the  offense  and  at  tbe 
time  of  tbe  triaL 

3.  Tlie  criminal  law  of  this  stnte  includes  all 
buildings,  as  either  a  dwelling  house,  or  out- 
house adjoining  thereto  or  occupied  therewith,  or 
as  an  office,  amp,  warehouse,  banking  bouse,  or 
building  other  thtin  a  dwelling  house.  The  use 
of  the  building  at  the  time  of  the  offense  deter- 
mines its  character 

4.  The  third  and  fourth  syllabi  hi  the  case 
of  tbe  State  v.  McClung,  13  S.  E.  654,  35  W. 
Va.  280,  are  approved. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Braxton  cotmty. 
Abner  Williams  was  convicted  of  burglary, 
and  brings  error.    Affirmed. 

DuUn  &  Hall,  for  plaintiff  In  error.  T.  S. 
Rney,  Atty.  Oen.,  for  the  State. 

DENT,  J.  At  tbe  September  term,  1894, 
of  tbe  circuit  court  of  Braxton  county,  Abner 
WllUams,  a  boy  18  years  of  age,  was  foond 
guilty  of  a  felony,  and  sentenced  to  the  re- 
form school  of  this  stata  He  obtained  a  writ 
of  error  of  this  court,  and  relies  on  the  fol- 
lowing assignment,  to  wit:  "First,  it  was 
error  to  give  tbe  five  instructions,  and  each 
of  them,  asked  by  the  state,  and  given  by  the 
court  to  the  Jury,  as  set  out  in  bill  of  excep- 
tions No.  1;  second,  it  was  error  to  overrule 
the  motion  of  ipetltloner  to  set  aside  the  ver- 
dict and  grant  him  a  new  trial  on  the 
grounds  stated  in  the  record,  as  shown  by 
bill  of  exceptions  No.  2,  and  render  the  Judg- 
mait  against  blm  complained  of  herein." 
The  instructions  objected  to  are  as  follows, 
to  wit:  No.  1:  "If  the  Jury  believe  from 
the  evidoice  that  the  house  mentioned  in  the 
Indictment  was  In  the  actual  or  constructive 
possession  of  John  B.  Morrison,  then  the 
ownersliip  is  properly  laid  in  the  said  Morri- 
son, although  they  believe  from  the  evidence 
that  the  title  to  said  property  was  at  the 
time  in  W.  F.  Morrison,  John  Byrne,  and 
D.  A.  Berry's  heirs."  No.  2:  "If  the  Jury 
believe  from  the  evidence  that  John  B.  Mor- 
rison held  the  possession  of  said  house  at  the 
time  alleged  in  tbe  hidlctment,  and  that  he 


Digitized  by  VjOOQIC 


722 


SOUTHEASTERN  REPORTER,  Vol.  21. 


(W.  Va, 


used  and  occupied  said  bouse  as  a  dwelling, 
then,  In  conteuiplaMon  of  law,  said  bouse 
was  the  dwelling  house  of  Jobn  B.  Morrison, 
although  he  may  have  absented  blmsdt 
therefrom  for  several  months,,  and  although 
he  may  have  bad  another  dwelling  bouse  dur- 
ing the  same  time."  No.  3:  "The  Jury  Is 
Insti-ucted  that  although  tbey  should  believe 
that  no  dwelling  house  was  brok^i  or  en- 
tered, as  alleged  in  the  indictment,  yet  if 
they  believe  from  the  evidence  that  the  de- 
fendant stole  and  carried  away  any  of  the 
goods  of  John  B.  Morrison,  as  alleged  in  the 
indictment,  then  they  should  find  taim  guilty 
of  the  larceny  of  said  goods."  No.  4:  "To 
establish  capacity  to  commit  crime  in  a  per- 
son over  7  and  under  14  years,  it  is  not  neces- 
sary that  any  witness  shall  state  that  he  has 
such  capacity,  but  the  same  may  be  shown 
to  e.\ist  by  the  appearance  and  general  con- 
duct of  the  accused,  and  by  his  testimony  as 
a  witness  before  the  Jury."  No.  5:  "A  per^ 
son  is  amenable  to  punishment  for  crime  if 
he  be  of  sufficient  understanding  to  be  able 
to  distinguish  tight  from  wrong." 

The  first,  second,  and  tlUrd  instructions  are 
objected  to  for  failure  to  use  the  words  "be- 
yond a  reasonable  doubt,"  although  the  court 
bad  instructed  the  Jury,  at  the  instance  of 
the  prisoner,  that  tbey  must  believe  him 
guilty  beyond  a  reasonable  doubt,  or  acquit 
him.  This  objection  is  completely  answered 
by  the  twelfth  syllabus  in  the  case  of  State 
T.  Robinson,  20  W.  Va.  714.  The  objection 
to  the  second  instruction  is  that  it  fails  to 
Inform  the  Jury  that  they  must  believe  from 
the  evidence  that  John  B.  Morrison  left  the 
bouse  with  the  intention  of  returning  to  make 
It  his  dwelling  house.  The  instruction  does 
Inform  the  Jury  that  they  must  believe  from 
the  evidence  that  John  B.  Morrison  used  and 
occupied  said  house  as  a  dwelling.  This  is 
certainly  a  sufficient  answer  to  the  objection 
raised.  The  objection  to  the  fourth  instruc- 
tion is  equally  untenable,  as  the  Jury,  In  pass- 
ing on  the  capacity  of  the  accused  to  commit 
crtme,  have  the  right  to  take  into  considera- 
tion his  appearance  and  conduct  at  the  time 
of  the  trial,  as  well  as  at  the  time  the  of- 
fense was  committed.  The  fifth  instruction 
is  very  general  in  its  terms,  but  the  Jury 
could  not  possibly  be  misled  thereby,  es- 
pecially In  the  light  of  the  various  instruc- 
tions given  for  the  accused. 

The  principal  reason  alleged  to  support  the 
second  assignment  of  ersor  is  that  the  evi- 
dence fails  to  establish  the  house  in  question 
to  be  a  dwelling  house  at  the  time  of  the 
ofTence.  Sections  11,  12,  c.  145,  of  the  Code, 
Include  all  buildings,  as  either  a  dwelling 
bouse,  or  "office,  shop,  store-house,  banking- 
house,  or  any  bouse  or  building  otber  than  a 
dwelling  house  or  out  house  adjoining  there- 
to or  occupied  therewith."  The  bouse  in 
question  was  built  and  used  for  a  dwelling 
house,  and  would  ordinarily  be  designated 
as  such  to  distinguish  It  from  a  building  of  a 
different  kind.     Up  until   the  time  of  the 


offense  charged,  it  bad  been  occupied  by 
John  B.  Morrison  with  his  goods  and  furni- 
ture, and  he  occasionally  slept  in  it  And  it 
would  be  drawing  the  distinction  exceeding- 
ly fine,  and  with  simply  technical  precision, 
to  bold  that  a  dwelling  bouse  was  a  building 
otber  than  a  dwelling  house  for  the  reason 
that  some  one  was  not  staying  In  it  Just  at 
the  time  it  was  broken  into  and  the  occn- 
pants'  goods  were  stolen  therefrom.  If  it 
bad  been  described  as  any  otber  kind  of 
building,  the  accused,  no  doubt,  would  have 
recognized  It  to  be  a  dwelling  house,  for  the 
reason  that  the  occupant  still  bad  bis  goods, 
and  was  sometimes  sleeping,  therein.  But 
it  changes  character  according  to  tbe  stand- 
point from  which  it  is  viewed. 

The  indictment  charging  both  burglary  and 
larceny,  the  Jury  could  find  the  accused 
guilty  of  either,  and  a  general  finding  Is  con- 
sidered to  cover  the  burglary,  but  not  the 
larceny,  according  to  tbe  holding  of  this  court 
in  tbe  case  of  State  v.  McClung,  35  W.  Va. 
280,  13  S.  B.  654,  to  which  the  counsel  are 
referred.  No  error  appearing  in  the  record 
prejudicial  to  tbe  accused,  tbe  Judgment  is 
affirmed. 


ROLLINS  V.  NATIONAL  CASKET  CO.  etal. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
April  13,  1895.) 
EqniTT— Cakoeliko  Jcdomsxi; 
.  Where  a  bill  in  chancery  presents  no  sab- 
Btantlal  grounds  for  equitable  interference,  it  is 
properly  dismissed,  as  no  errors  committed  by 
the  court  can  be  considered  prejudicial  to  tbe 
plaintifT. 
(Syllabns  by  the  Court.) 

Appeal  from  circuit  court.  Mason  county. 

Bill  by  A.  W.  Rollins  against  tbe  National 
Casket  Company  and  others.  There  was  de- 
cree dismissing  the  bill,  and  plaintiff  appeals. 
Affirmed. 

J.  B.  Menager,  for  appellant  H.  R.  How* 
ard  and  C.  C.  Somerville,  for  appellees. 

DENT,  J.  On  tbe  19tb  day  of  September, 
1803,  the  (drcuit  court  of  Mason  county  Al- 
tered an  order  dissolving  an  Injunction  there- 
tofore granted,  and  dismissing  tbe  bill  in 
chancery  filed  by  A.  W.  Rollins  against  the 
National  Casket  Company  and  others,  from 
which  order  plaintiff  appeals,  and  assigns  tbe 
following  orers,  to  wit:  "(1)  The  court  erred 
in  rendering  a  final  decree  In  the  case,  after 
tbe  death  of  Jerry  O'Connor  had  been  sug- 
gested on  the  recwrd,  without  reviving  in  the 
name  of  the  personal  representative  of  a&id 
decedent.  (2)  Tbe  court  erred  in  entering  a 
decree  dissolving  the  injunction  and  dismiss- 
ing the  bill  on  the  answer  of  E.  J.  Tippett 
who,  as  appears  from  her  own  answer,  was 
not  a  member  of  the  firm  of  O'OonnM'  &  Tip- 
pett, and  hence  could  know  nothing  of  tlie 
matters  involved  In  this  suit;  and,  as  so  otb- 
er defendants  answered  the  bill,  tbe  same  was 
taken  for  confessed  as  to  the  real  and  true  de- 
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fendants.  (3)  The  court  erred  In  oTerniHng 
Uie  objections  to  the  answer  of  E.  J.  Tlppett. 
(4)  The  court  erred  In  overruling  the  plain- 
tiff's motion  for  a  contlnnnnce.  (5)  The  comt 
erred  In  not  sustaining  the  plaintiff's  excep- 
tions to  the  reading  of  defendant's  deposi- 
tions taken  during  the  sitting  of  the  court. 
(6)  The  court  ened  In  not  perpetuating  plain- 
tiff's injunction,  as  none  of  the  real  parties 
In  interest  answered  the  bill,  the  answer  of 
E.  J.  Tlppett  showing  of  itself  that  she  was 
no  such  party  In  interest  as  to  be  able  to  deny 
the  allegations  of  plaintiff's  bill;  and,  If  she 
were,  her  denial  is  too  general  to  put  the 
plaintiff  on  proof  of  his  blU,  as  such  general 
denial  was  excepted  to." 

The  facts  are  as  follows:  B.  Beller  pur- 
chased a  blU  of  goods  of  a  firm  known  as 
O'Connor  &  Tlppett,  c<m8lstlng  of  household 
and  kitchen  furniture,  for  the  price  of  which 
be  executed  a  note  to  said  firm,  calling  for 
the  sum  of  $100,  and  a  deed  of  trust  on  the 
furniture  to  O.  W.  Tlppett,  trustee,  to  secure 
the  payment  of  the  note.  That  to  prevent  a 
sale  of  this  property,  already  advertised,  un- 
der said  deed  of  trust,  the  said  Beller  execut- 
ed a  note  negotiable  and  payable  at  the  Mer- 
chants' National  Bank  of  West  Vlrgbiia,  at 
Point  Pleasant,  for  the  sum  of  $126,  being 
the  balance  due  on  the  first  note  aforesaid, 
and  the  plaintiff,  by  indorsement  thereon, 
transferred  the  same  to  O'Connor  &  Tlppett 
to  be  used  as  collateral  security  for  the  flrst 
note.  O'Connor  &  Tlppett  transferred  the 
$120  note  to  the  National  Casket  Company. 
After  it  became  due,  it  was  presented,  and 
protested  tor  nonpayment 

The  bill  alleges  as  grounds  of  equitable  in- 
ttf  f  erence  that,  the  National  Casket  Company 
being  about  to  enter  suit  against  the  plaintiff 
and  said  Seller  on  said  note,  said  company  and 
the  firm  of  O'Connor  &  Tlppett  agreed  that,  If 
plaintiff  would  waive  service  of  summons 
and  suffer  Judgment  to  be  taken  on  said  note, 
they  would  turn  over  and  deliver  to  him  the 
$150  note,  and  the  benefits  of  the  trust  deed; 
that  by  reoscHi  of  such  agreement  plaintiff 
suffered  Judgment  to  be  taken  for  $128.10, 
principal,  interest,  and  protest,  and  $2.60 
costs:  that,  after  said  Judgment  was  taken, 
said  parties  'refused  to  comply  with  their 
agreement,  and  deUvw  up  sold  note,  and  per- 
mitted the  property  included  in  the  trust  deed 
to  be  sold,  lost,  and  wasted,— all  which  he  al- 
leges was  done  to  deceive  and  defraud  him; 
and  therefore  be  prays  that  said  Judgment 
may  be  set  aside,  and  held  for  naught,  and 
that  the  defendants  may  be  perpetually  en- 
Joined  from  collecting  the  same. 

The  first  queetion  that  presents  Itself  Is 
whether  the  bill  presents  any  true  grounds 
for  equitable  interference  as  against  the  Judg- 
ment and  the  defendants  O'Connor  &  Tlp- 
pett or  the  National  Casket  Company.  If  It 
does  not,  then  the  errors  committed,  if  any, 
arc  not  prejudicial  to  the  plaintiff,  and  he  has 
suffered  no  injury  thereby.  The  refusal  to 
ddivtf  the  note  in  compliance  with  the  con- 


tract furnishes  no  good  reason  for  setting 
aside  or  enjoining  the  Judgment,  as  equity 
always  considers  that  done  which  ought  to  be 
done,  and  that  the  note,  by  the  agreement  to 
transfer,  became  the  property  of  the  plain- 
tiff, and  that  the  defendants  liad  it  simply 
as  trustees  for  his  benefit.  As  to  the  proper- 
ty, there  is  no  pretense  that  the  plaintiff  ever 
directed  the  trustee  to  sell  or  take  possefiBlon 
thereof,  or  that  the  defendants  In  any  manner 
prevented  or  hindered  him  from  doing  so.  If 
the  note  was  his,  as  he  claims,  it  became  bis 
duty  to  take  possession  of  and  sell  the  prop- 
erty; and  the  mere  fact  that  the  def aidants 
O'Connor  A  Tlvpett  and  the  National  Casket 
Company  remained  quiet  about  the  matter 
without  request  on  his  part  gives  him  no 
grounds  of  equity  against  them  on  the  Judg- 
ment The  bill  does  not  charge  that  they 
were  guilty  of  overt  acts  of  unjustlflable  In- 
terference, but  that  they  permitted  the  pn^- 
wty  to  be  sold,  lost,  and  wasted.  So  did  the 
plaintiff;  at  least  he  does  not  pretend  that  he 
made  any  effort  to  prevent  it  If  the  note 
had  been  the  property  of  the  National  Casket 
Company,  and  they  had  refused  to  enfture 
the  trust  as  a  security  for  it,  but  had  granted 
time  to  the  principal  debtor,  with  permlssloo 
to  dispose  of  the  trust  property  vrithout  the 
consent  of  the  plaintiff,  then,  by  reason  of  bis 
being  merely  a  surety,  he  would  have  been 
released  from  the  payment  of  the  debt  But 
80  far  as  the  case  shows,  tlie  National  Casket 
Company  was  an  innocent  holder  for  value  of 
the  negotiable  note  (m  which  the  Judgment 
was  taken,  and  had  nothing  to  do  in  any 
way  with  the  loss  of  the  trust  property. 
Hence  the  plaintiff's  clamor  Is  wholly  without 
foundation,  and  the  decree  of  the  circuit  court 
is  affirmed. 


PRAZIER  V.  KANAWHA  ft  M.  RT.  CO. 

(Supreme  Court  of  Appeals  of  West  Tlrginla. 
March  27,  1895.) 

SbHVIOV  OT  PR0CBS8  OS  CORPORATIOST. 

Process  emanating  from  the  drcnit  court 
against  a  corporation  ma;  he  s:  rved  upon  any 
person  appointed  pursuant  to  law  to  accept  serr- 
Ice  for  it;  but  such  service  most  be  in  the  coun- 
ty in  which  such  person  resides,  and  the  return 
must  show  this,  and  state  on  whom  and  when  the 
service  was,  otherwise  the  service  shall  ,not  be 
valid. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Kanawha  county. 

Action  by  J.  B.  Prazler,  administrator, 
against  the  Kanawha  &  Michigan  Railway 
Company,  for  the  death  of  decedent  Plain- 
tiff had  Judgment,  and  defendant  brings  w- 
ror.    Reversed. 

Couch,  Floumoy  &  Price,  for  plaintiff  in 
error.  Simms,  Enslow  &  Chilton  and  W.  B. 
Chilton,  for  defendant  la  error. 

ENGLISH,  J.  On  the  4th  day  of  July,  1801. 
William  E.  Fife  was  traveling  as  a  passen- 
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ger  on  Om  Kanawha  &  Michigan  Railway, 
and  was  killed  by  a  wreck  occasioned  by  the 
falling  of  a  bridge  on  the  line  of  said  rail- 
road In  Kanawha  county.  On  the  16tb  day 
of  July,  1891,  0.  T.  Fife  was  appointed  ad- 
ministrator of  his  estate,  and  on  the  21st  day 
of  June,  1893,  the  clerk  of  the  county  court 
of  Putnam  county,  in  which  county  aald  W. 
E.  Fife  resided  at  the  time  of  hla  death,  made 
an  ordtf  in  vacation,  reciting  the  facts  aB  to 
the  appointment  of  C.  T.  Fife  as  administra- 
tor of  said  W.  B.  Fife,  and  his  subsequent 
death,  and  npon  the  motion  of  J.  L.  Bowyer 
appointed  J.  £>.  Frazler,  "sheritC  of  this  coun- 
ty," administrator  de  bonis  non  of  the  per- 
sonal estate  of  said  W.  B.  Fife,  deceased.  On 
the  1st  day  of  July,  1893,  an  action  of  tres- 
pass on  the  case  was  brought  la  the  circuit 
court  of  Kanawha  ooimty  In  the  name  of  J. 
B.  Frazier,  sheriH,  and  administrator  de  Ikv 
nl>  non  of  the  estate  of  W.  E.  Fife,  deceased, 
agalBst  the  Kanawha  &  Michigan  Railway 
Company,  claiming  $10,000  daonage  on  account 
of  the  death  of  his  intestate.  On  the  12th  day 
of  Decemlier,  1893,  when  the  case  was  called 
for  trial,  the  defendant,  by  counsel,  appeared 
tor  the  purpose  of  moving  to  quash  the  plain- 
tiff's writ  and  return  thereon,  which  motion, 
liaTing  been  made  and  considered  by  the 
court,  was  overruled,  and  the  defendant  ex- 
cepted, and  thereupon  the  defendant,  by  its 
attorneys,  craved  oyer  of  the  plaintiff's  let- 
ters testamentary,  which  were  produced,  and 
read  to  It,  whereupon  said  defendant  demnr- 
led  to  the  plaintiff's  dedaratioo,  and  each 
count  thereof,  in  which  demurrer  the  plaintifl 
Joined,  which  demurrer  was  overruled,  and  the 
defendant  again  excepted.  The  defendant 
then  tendered  six  special  pleas  in  writing, 
numbered  from  1  to  0,  Inclusive,  to  the  uilng 
of  wtiich,  and  each  of  them,  the  plaintiff  ob- 
jected, which  objections  were  overruled,  and 
said  pleas  were  filed,  and  the  plaintiff  ex- 
cepted; and  the  defendant  also  pleaded  not 
guilty,  and  issue  was  thereon  joined.  The 
plaintiff  replied  generally  to  special  pleas  Xos. 
1  and  4,  and  issue  was  Joined  thereon.  Issue 
was  also  Joined  cm  special  pleas  Nos.  2  and  3, 
and  the  plaintiff  replied  generally  to  special 
plea  No.  5,  and  issue  was  Joined  thereon  and 
on  plea  No.  6.  Said  special  pleas  are  in  the 
words  and  figures  following:  No.  1:  "And 
tor  further  plea  in  thus  l)ebalf  said  defendant 
says  that  the  plaintiff,  J.  E.  Frazler,  was  not, 
at  the  time  of  the  Institution  of  this  suit,  nor 
ever  hath  been  since  said  time,  and  is  not 
now,  the  administiator  de  bonis  non  of  W.  E. 
Fife,  deceased,  and  this  it  is  ready  to  verify." 
No.  2:  "And  for  further  plea  In  this  behalf 
the  said  defendant  says  that  the  plaintiff,  J. 
E.  Frazler,  was  not  at  the  time  of  the  insti- 
tution of  this  suit,  nor  ever  hath  been  since 
said  time,  and  is  not  now,  the  administrator 
de  bonis  non  of  W.  E.  Fife,  deceased,  and  of 
this  It  puts  itself  npon  the  country."  No.  3: 
"And  for  further  plea  in  this  behalf  the  said 
defendant  says  that  the  plaintiff,  J.  E.  Fra- 
zier, was  not  at  the  time  of  ibe  tnstltation  of 


this  snit  the  administrator  de  bonis  non  of 
W.  B.  Fife,  deceased,  and  of  this  it  pats  it- 
self upon  the  country."   Na  4:    "And  for  fur- 
ther plea  In  this  behalf  the  said  defendant 
says  that  the  plaintiff,  J.  'B.  Frazier,  was  not 
at  the  time  of  the  Institution  of  this  suit  th« 
administrator  de  bonis  non  of  W.  B.  Fife,  de- 
ceased, and  this  it  Is  ready  to  verify."    No.  5: 
"And  for  further  plea  in  this  behalf  the  defend- 
ant says  that  the  plaintiff,  J.  E.  Frazier,  is  not 
now  the  administratw  de  bonis  non  of  W.  E. 
Fife,  deceased,  and  this  the  said  defendant  ia 
ready  to  verify."    No.  6:    "And  for  farther 
plea  In  tliis  betiaU  the  defendant  says  that 
the  said  J.  B.  Fraalor  Is  not  now  the  admin- 
istrator de  bonis  non  of  W.  B.  Fife,  deceaseiL 
and  of  tills  it  puts  itself  upon  the  coontiy." 
On  the  13th  day  of  December,  1883,  the  case 
was  submitted  to  a  Jury,  which  renilted  In  a 
verdict  for  the  plaintlfC.  assessing  the  dam- 
ages at  (4,600.  Duringtheprogressof  thetilal 
and  after  all  of  the  evidence  was  put  befwe 
the  jury,  the  court,  at  the  Instance ctf  the  plain- 
tiff, gave  to  the  Jury  the  following  Instrac- 
tions,  mailed  1,  2,  S,  and  S.    No.  1:    "Th<! 
court    Instructs  the  jnry  that  the    law,  in 
tenderness  of  human  life,  holds  railroad  com- 
panies liable  for  the  sll^itest  negllgemce,  and 
compels  them  to  repel  -by  satisfactory  proofs 
every  Imputation  of  snch  ae^lgencoL     When 
a  railroad  company  nndertakes  to  carry  pas- 
aangeea  by  tlie  agency  of  steam,  public  policy 
and  safety  require  that  they  be  held  to  tlw 
greatest    possible  care  and  diligenceL    Any 
negligence  w  default  in  such  cases  makes 
snch  carrier  liable  in  damages  nndor  tke  stat- 
ute."   No.  2:    "The  Jnry  are  instructed  that 
the  defendant  railway  company  Is  held  by 
the  law  to  the  utmost  care,  not  only  in  tbe 
management  of  its  train  and  ears,  but  also 
in  tbe  stractnre,  repair,  and  care  of  the  track 
and  bridges,  and  all  other  arrangements  nec- 
essary to  the  safety  of  passengers."    No.  3: 
"The  Jnry  axe  instmcted  that  while  they  must 
assess  the  damages  with  reference  to  the 
pecuniary  injnries  sustained  by  the  distrib- 
utees in  consequence  of  the  death  of  W.  K. 
Fife,  they  are  not  limited  to  tbe  losses  ac- 
tually sustained  at  the  precise  p^iod  of  hi« 
death,  bat  may  Indnde  all  procqpectlre  losses, 
provided  they  are  such  as  the'  Jnry  believe 
from  the  evidence  will  actually  and  fairly 
and  Justly  result  to  the  distribateee  as  the 
proximate  damages  arising  from  tbe  wrongful 
death."     No.  5:    "The  court  instructs  the  Jn- 
ry that  in  the  record  exhibited  in  this  case 
tbe  plaintiff,  J.  E.  Frazier,  Is  the  adniiinlstia- 
tor  de  bonis  non  of  W.  E.  Fife,  deceased,  and 
as  such  can  maintain  this  action."    The  de- 
fendant moved  the  court  in  arrest  of  judg- 
ment, and  to  set  aside  the  verdict  of  the  Jury 
rendered  in  the  case,  and  award  it  a  new 
trial,  upon  tbe  ground  that  the  said  verdict 
was  contrary  to  the  law  and  the  evidence, 
was  excessive  and  exorbitant,  and  upon  the 
further  grounds  that  the  court  mlslnstmcted 
the  Jury,  and  for  other  errors  apparent  upon 
the   record,  wbidi  motions  were  overruled. 
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and  the  defendant  excepted.  The  conrt  ren- 
dered Judgment  upon  said  verdict,  and  the 
defendant  applied  for  and  obtained  this  writ 
of  error. 

The  first  error  aselgned  and  relied  upon  by 
the  plaintiff  la  error  la  claimed  to  be  In  the 
action  of  the  circuit  court  in  OTerruling  the 
defendant's  motion  to  quash  the  return  on 
the  writ,— that  said  return  does  not  show 
that  George  S.  Couch,  the  attorney  upon 
whom  It  was  served,  resided  In  Kanawha 
county  when  It  was  served.  The  return  on 
said  summons  is  as  follows:  "Executed  the 
within  summons  the  first  day  of  July,  1898, 
by  ddlvering-  an  office  copy  thereof  to  Geo. 
S.  Couch,  the  attorney  of  record  appointed 
by  the  Kanawha  &  Michigan  Railway  Com- 
pany on  whom  process  can  be  served,  this 
day,  In  the  county  of  Kanawha,  state  of 
West  Virginia.  Given  under  my  hand  this 
1st  day  of  July,  1898.  J.  G.  Wilson,  Deputy 
for  Peter  Sllman,  S.  K.  C."  Did  the  circuit 
court  err  in  overruling  this  motion?  In  de- 
termining this  question  we  must  look  to  the 
statute  which  prescribes  the  mode  In  which 
process  shall  be  served  uxton  a  corporation. 
Section  6  of  chapter  41  of  the  Code,  among 
other  thing*,  provides  that  "the  service  of 
process  when  person  or  property  Is  not  to  be 
taken  into  custody,  or  it  is  not  otherwise 
specially  pnyrlded,  shall  be  subject  to  the 
regulations  contained  In  the  several  sections 
from  thirty-two  to  thirty-nine  inclusive  of 
chapter  fifty  o*  the  Code."  Section  34  of 
chapter  00  provides  that:  "Unless  otherwise 
specialty  provided  such  process  or  order  and 
any  notice  against  a  corporation  may  be 
served  upon  the  president,  cashier,  treasurer 
or  chief  officer  thereof,  or  If  there  be  no  such 
oincer,  or  If  he  be  absent,  on  any  officer,  di- 
rector, trostee  or  agent  of  the  corporation  at 
Its  principal  office  or  place  of  business,  or  in 
any  county  in  which  a  director  or  other  offi- 
cer or  any  agent  of  said  corporation  may  re- 
side. But  service  at  any  time  may  be  made 
upon  any  corporation  in  the  manner  pre- 
scribed for  similar  proceedings  in  the  circuit 
court."  And  section  38  provides  tliat  "serv- 
ice on  any  person  under  either  of  the  last 
four  sections  shall  be  In  the  county  in  which 
he  reeidea;  and  the  return  must  show  this, 
and  state  on  whom  and  when  the  service 
was,  otherwise  the  service  shall  not  be  val- 
id." The  ninth  clause  of  section  17,  c.  14, 
p.  124,  of  the  Code,  under  the  heading  of 
"Statntes  and  Rules  of  Construction,"  pro- 
vides that  "the  word  'person'  Includes  cor- 
porations If  not  restricted  by  the  context" 
It  is  true  that  section  7  of  chapter  124,  un- 
d«r  the  head  of  "Process  Commencing  Suit." 
etc:,  provides  that  "it  shall  be  sufficient  to 
serve  any  process  against  or  notice  to  a  cor- 
poration on  its  mayor,  president  or  other 
chief  officer,  or  any  person  appointed  pursu- 
ant to  law  to  accept  service  of  process  for 
It,"  etc.,  but  when  we  wish  to  ascertain  how 
ptxttem  Is  to  be  served  upon  these  persons 
the  Information  la  obtained  by  turning  to  the 


statutes  which  have  been  quoted  above, 
which  prescribe  the  manner  in  which  such 
process  shall  be  executed  and  returned,  which 
statutes^  being  In  pari  materia,  are  to  be  con- 
strued together.'  Now,  the  words  with  which 
section  38  of  chapter  GO  commence,  to  wit, 
"Service  on  any  person  under  either  of  the 
last  four  sections  shall  be  in  the  county  in 
which  he  resides,"  Includes  "service  upon 
any  corporation  in  the  manner  pi-escrlbed  for 
similar  proceedings  in  the  ch-cuit  court"; 
that  Is,  as  we  find  It  provided  in  section  7 
of  chapter  124,  "by  serving  the  process  Inter 
alia  on  any  person  appointed  pursuant  to 
law  to  accept  service  of  process  for  it,"  and, 
such  service  being  under  one  of  the  last  four 
sections,  as  contemplated  by  section  38  of 
chapter  50,  must  be  in  the  county  In  which 
the  person  resides  upon  whom  it  is  executed, 
and  the  return  must  show  this,  and  state  on 
whom  and  when  the  service  was,  otherwise 
the  service  shall  not  be  valid.  In  the  case  of 
Railway  Co.  v.  Ryan,  81  W.  Va.  866,  6  S.  B. 
924,  Snyder,  X,  In  delivering  the  opinion  of 
the  court,  says:  "And  sections  34r-37  of  chap- 
ter 50  of  the  Code  provide  the  manner  In 
which  service  may  be  made  on  corporations 
for  the  commencement  of  actions  in  a  jus- 
tice's court  The  next  section  Is  as  follows: 
•38.  Service  on  any  person  under  either  of 
the  last  four  sections  [that  Is,  sections  34-37 
of  chapter  50  of  the  Code,  which  includes 
service  on  the  attorney  appointed  under  chap- 
ter 54,  as  aforesaid]  shall  be  in  the  county  in 
which  he  resides,  and  the  return  must  show 
this,  and  state  on  whom  the  service  was,  oth- 
erwise the  service  shall  not  be  valid.'  Com- 
paring the  return  with  the  provisions  of  this 
statute.  It  Is  apparent  that  the  service  on 
the  corporation  was  Invalid,  because  it  fails 
to  show  that  It  was  served  on  the  attorney  In 
the  county  of  his  residence.  The  statute  ex- 
pressly commands  that  the  return  shall  state 
that  the  service  was  in  the  county  in  which 
the  person  served  resides,  and  declares  that, 
unless  this  Is  done,  the  service  shall  be  In- 
valid. The  service  being  thus  invalid,  and 
there  having  been  no  appearance  by  the  cor- 
poration before  the  Justice,  the  Judgment,  un- 
der such  circumstances;  Is  an  absolute  nul- 
lity. An  invalid  service  is  the  same  as  no 
service  whatever,  and  the  law  Is  well  settled 
that  a  Judgment  rendered  without  an  appear- 
ance by  or  service  upon  the  defendant  Is 
void  for  want  of  jurisdiction  in  the  court  to 
pronounce  Judgment  Preem.  Judgm.  Sg  495, 
521."  Now,  when  we  refer  again  to  section 
6  of  chapter  41  under  the  head  of  "The  Exe- 
cution and  Return  of  Process,"  we  find  that 
when  person  or  property  is  not  to  be  taken 
Into  custody,  or  it  is  not  otherwise  specially 
provided,  such  service  shall  be  subject  to  the 
regulations  contained  In  the  several  sections 
from  32  to  39,  inclusive,  of  chapter  50  of  the 
Code,  which  Includes  section  38,  which  pro- 
vides that  service  under  said  sections  shall 
be  in  the  county  In  which  the  person  resides, 
and  the  return  must  show  this,  and  state  an 
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\rhom  and  when  the  service  was,  otherwise 
the  service  shall  not  be  valid.  There  can 
be  no  question  but  that  this  process  should 
have  been  served  subject  to  the  regulations 
contained  In  the  several  sections  from  32  to 
39,  Inclusive,  of  chapter  SO  of  the  Code,  be- 
cause neither  person  nor  property  was  to  be 
taken  Into  custody,  and  It  Is  not  otherwise 
specially  provided.  Section  7  of  chapter  124 
provides  on  whom  the  process  may  be  served, 
to  wit,  "any  person  appointed  pursuant  to 
law  to  accept  service  of  process  for  it,"  but 
is  silent  as  to  the  manner  in  which  such 
service  may  be  made;  'and  when  the  officer 
executing  the  process  wishes  Information  as 
to  the  regulations  respecting  such  service  and 
his  return  thereon,  he  finds  it  ajone  in  the 
last  paragraph  of  section  0  of  chapter  41  of 
the  Code,  and  In  sections  from  32  to  39,  in- 
clusive, In  chapter  60  of  the  Code.  The  case 
of  Railway  Co.  v.  Ryan,  supra,  holds  that 
a  return  of  service  of  a  summons  issued  by 
a  Justice  against  a  corporation  on  the  attor- 
ney appointed  under  chapter  54  to  accept 
service,  etc.,  must  show  that  sncb  service 
was  In  the  county  In  which  he  resides,  to 
support  its  validity;  the  last  clause  of  sec- 
tion 34  of  chapter  50  of  the  Code  providing 
that  service  may  be  made  on  any  corpora- 
tion In  the  manner  prescribed  for  similar 
proceedings  in  the  circuit  court,  one  of  which 
modes  Is  by  service  on  such  attorney;  and 
when  we  Inqnlre  how  it  is  to  be  served  the 
answer  Is  found  in  said  section  38,  which 
provides  that  such  service  shall  be  In  the 
county  In  which  such  attorney  resides,  and 
the  return  must  show  this,  and  state  on 
whom  the  service  was^  otherwise  the  service 
shall  not  be  valid.  Service  on  such  attorney 
is  to  be  made  precisely  as  It  is  upon  the 
president  of  such  corporation,  and  this  court 
has  held.  In  the  case  of  Taylor  v.  Railroad 
Co.,  35  W.  Va.  328, 13  S.  B.  1009,  that  service 
of  a  summons  in  an  action  before  a  Justice 
against  a  domestic  railroad  corporation  upon 
its  president  must  be  in  the  county  in  which 
he  resides,  and  the  return  must  show  that 
fact  else  It  Is  Invalid,  and  that  a  Judgment 
based  on  a  return  of  service  not  showing  that 
fact,  there  being  no  appearance,  Is  void.  In 
the  case  under  consideration,  there  having 
been  no  appearance  by  the  defendant  previ- 
ous to  the  motion  to  quash,  and  the  service 
of  the  process  being  invalid,  my  conclusion 
is  that  the  Judgment  complained  of  la  void, 
being  a  Judgment  without  service  of  process, 
and  without  Jurisdiction  of  the  pet-son.  See 
1  Blaclc,  Judgm.  8  229;  Freem.  Judgm.  fi  495, 
521. 

Having  reached  this  conclusion.  It  might 
be  unnecessary  to  allude  to  any  of  the  other 
questions  raised  by  tlie  assignment  of  error, 
but,  as  a  question  Is  raised  as  to  the  validity 
of  the  appointment  of  J.  E.  Fraaler,  sheriff 
of  Putnam  county,  administrator  de  bonis 
non  of  the  personal  estate  of  W.  E.  Fife,  de- 
cen.9e<l.  without  dlscussiag  or  pas.sing  upon 
Uic  question  raised  as  to  whether  a  demurrer 


was  the  proper  mode  of  suggesting  that  ques- 
tion, or  whether  a  plea  In  abatemoit  'wonM 
have  been  the  only  way  of  bringing  the  ques- 
tion before  the  court,  as  the  case  must  be 
remanded,  I  regard  it  proper  to  say  that 
where  an  administrator  is  properly  an^ointed 
by  the  clerk  of  the  county  court,  be  need  not 
wait  until  the  conflrmation  of  sncb  appoint- 
ment by  the  county  court  before  he  proceeds 
to  Institute  such  suits  as  may  be  necessary 
In  properly  administering  the  estate  of  bis  In- 
testate; otherwise  one  of  the  principal  ob- 
jects contemplated  in  allowing  the  derfc  to 
appoint  po^onal  representatives  woald  be 
defeated.  But  while  it  is  true  the  cleric  of 
the  county  court  may  appoint  personal  repre- 
sentatives in  vacation,  such  appointmeats,  in 
order  to  be  effectual,  must  oonfmrm  to  the 
requirements  of  the  statute.  Now,  section  10 
of  chapter  85  of  the  Code  provides  that:  ''If 
at  .any  time  three  months  dai>ae  wlthoot 
there  being  an  executor  or  administrator  of 
the  estate  of  the  deceased  (except  daring  a 
coutest  about  the  decedent's  will  m:  durlnj: 
the  Infancy  or  absence  of  the  executor)  the 
court  before  whom  the  will  was  admitted  to 
probate,  or  having  Jurisdiction  to  grant  ad- 
ministration, shall  on  the  motion  of  any  pa- 
son  order  the  sheriff  or  other  officer  of  the 
county,  to  take  Into  his  possession  the  estate 
of  such  decedent  and  administer  tbe  same, 
whereupon  such, sheriff  or  other  officer  with- 
out taking  any  other  oath  of  office  or  giving 
any  other  bond  or  security  than  he  may  have 
before  taken  or  given  shall  be  the  admin- 
istrator," etc.  The  order  made  by  the  cletk 
of  the  county  court  of  Putnam  county  oo 
the  21st  day  of  Jtme,  1893,  reads  as  follows: 
"It  appearing  that  O.  T.  Fife,  who  was  on 
tbe  16th  day  of  July,  1891,  by  the  clerk  of 
this  court,  in  vacation,  appointed  adminis- 
trator of  the  personal  estate  of  W.  £!.  Kiff. 
deceased,  has  since  that  time  departed  ihU 
Ute,  now,  therefore,  I,  R.  A.  Salmons,  cleric 
of  the  county  court  of  Putnam  coimty,  uprn 
the  motion  of  3.  T.  Bowyer,  do  appoint  J.  K. 
Frazier,  sheriff  of  this  county,  administrator 
de  bonis  non  of  tbe  personal  estate  of  tL.- 
said  W.  E.  Fife,  deceased."  Now.  It  -loes 
not  appear  on  the  face  of  the  order  that  thrt-r 
months  had  elapsed  without  there  being'  an 
administrator  of  the  deceased;  nrither  do«^ 
the  order  direct  said  Frazier,  as  sheriff  of 
the  county,  to  take  Into  his  possession  the  p^ 
tate  of  the  deceased,  and  admhiister  tb- 
same,  and  it  seems  from  the  language  of  tbe 
statute  that  such  an  order  is  required  before 
such  sheriff  should  be  constituted  the  ad 
mlnistrator.  The  order,  therefore,  appears  to 
be  defective  In  form  and  substance.  But  as 
I  have  reached  tbe  conclusion  that  the  Jud:- 
ment  complained  of  Is  void  for  want  of  Juri* 
diction,  the  process  never  having  been  eenrpd 
upon  the  defendant,  It  is  useless  to  dlscuB 
the  other  questions  presented  by  the  record. 
The  Judgment  must  be  reversed,  the  verdir: 
set  aside,  and  the  cause  remanded,  witk 
costs  to  the  plaintiff  in  error. 


Digitized  by  VjOOQIC 


W.  Va.) 


KOBINSON  9.  WEST  VIRGINIA  &  P.  B.  CO. 


727 
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(Svitreine  Oonrt  of  Appeal*  of  West  VlrglnS*. 

April  13,  1885.) 

Dkatk  of  Bmplotb— Comthibdtobt  NBOLiemoa 

— HcrFICIBHOT  OF  EVIDBNOB. 

1.  An  engineer  nuu  his  train  on  a  16°  cnrre, 
at  a  high  rate  of  speed  for  such  a  curve,  and 
against  the  express  orders  to  him  of 'tiie  railroad 
company,  requiring  him  at  tiiat  place  to  go  slow. 
The  eiuine,  with  four  cars,  leaves  the  track, 
whereby  the  engineer  is  killed.  There  is  some 
evidence  tending  to  show  that  the  outer  rail  of 
the  curra  is  not  higher  than  the  inner  one.  Out- 
side tfl  mere  conjecture,  this  is  all  that  is  known 
of  the  cause  of  the  accident  There  can  bo  no 
reroTeiy  against  the  company  for  negligently 
causing  his  death;  for  it  thus  appears  that,  if  the 
lownesa  of  the  outer  rail  was  a  cause  of  the  ae- 
ddent,  his  own  want  of  due  care  and  his  viola- 
tion of  orders  contributed  to  cause  the  same. 

2.  A  verdict  based  alone  on  mere  conjecture, 
withont  evidence  to  support  It,  where  the  rule  as 
to  the  burden  of  proof  requires  some  reliable 
affirmative  evidence,  thonld  not  be  permitted  to 
stand. 

S.  Contributory  negligence  Is  a  bar  to  the 
right  of  recovery. 

(Syllabos  by  the  Court) 

Error  to  circuit  court,  Lewis  county. 

Action  by  Lilly  M.  Robinson,  administra- 
trix, against  the  West  Virginia  &  Pittsburgh 
Railroad  Company,  to  recover  for  the  death 
of  decedent  Plaintiff  had  judgment,  and 
defendant  brings  error.    Reversed. 

John  Brannon  and  W.  MoUohan,  for  plain- 
tiff In  error.  W.  B.  McGary,  for  defendant 
in  error. 

HOLT,  P.  William  Robinson,  plaintifTs 
Intestate,  was  a  locomotlTe  engineer  on  de- 
fendant's railroad,  running  from  Weston 
sontb  to  Braxton  0.  H.,  and  had  been  for 
tliree  years  next  preceding  the  lamentable 
accident  which  caused  bis  deatli,  on  the  10th 
day  of  December,  1882.  On  that  day  he 
started  to  run  engine  No.  1  and  12  empty 
freight  cars  from  Weston  to  Sutton.  At  the 
Bendale  16*  curve,  1^  miles  from  the  start- 
ing point,  while  running  at  tbe  forbidden 
rate  of  speed  of  about  20  miles  an  hour,  the 
train  and  four  cars  left  the  track,  killing  the 
enslneer  Robinson,  and  crippling  badly  his 
fireman,  William  Byers.  There  was  evi- 
dence tending  to  show  that  on  tills  curve, 
at  or  near  where  the  tialn  ran  off  on  the 
outer  side,  the  mil  on  that  side  was  not 
higher  than  the  inner  rail.  There  was  a 
▼erdlct  for  the  plalntifr  for  $4,000.  A  mo- 
tion for  a  new  trial  was  overruled,  jndgmmt 
rendered  on  the  verdict,  and  from  that  this 
writ  of  error  was  awarded. 

It  is  tlie  personal  duty  of  the  railroad  com- 
pany, no  matter  by  whom  it  nlay  be  or  is  to 
be  directly  performed,  to  provide  a  reasona- 
bly proper  and  safe  railroad  track,  machin- 
ery, and  other  suitable  means  and  appli- 
ances, and  maintain  and  keep  them  thus  rea- 
sonably safe,  and  also  reasonably  fit  and 
proper  fellow  seiTants.  The  servant  takes 
apon  himself  the  risks  inoident  to  the  em- 


ployment A  servant  having  knowledge  of 
danger  about  him  must  use  diligence  and 
care  In  protecting  himself  from  harm,  and 
not  willfully  encounter  dangers  which  are 
known  to  him.  Neither  can  he  recover  if 
his  injury  was  the  direct  result  of  his  own 
dlsol>edience  of  orders.  In  the  case  given, 
the  mere  fact  of  the  accidoit  creates  no  pre- 
sumption of  negligence  on  the  part  of  the 
company.  That  must  l>e  done  by  affirmative 
testimony,  and  the  burden  of  such  proof  is 
on  the  plaintlir;  and,  if  it  thereby  also  is 
made  to  appear  tliat  the  fault  of  the  decedent 
contributed  directly  to  the  result,  the  right 
to  recover  does  not  arise,  but  otherwise  the 
contributory  fault  and  negligence  of  the 
plaintiff's  Intestate  Is  matter  of  defense,  and 
proof  thereof  must  come  from  the  defendant 
Mere  conjecture  alone  cannot  supply  the 
place  of  the  proof  required.  To  Iteiieve  on 
conjecture  and  to  conjecture  without  evi- 
dence will  not  do.  If  thae  is  no  evidence 
of  negligence  in  any  fairly  appreciable  de- 
gree tending  to  prove  defendant's  negligence, 
then  the  court,  on  motion,  should  instruct 
the  Jury  to  find  for' the  defendant;  and  the 
eonrt  must  decide  when  the  case  calls  for 
such  Instruction,  for  to  that  extent  it  Is  a 
question  of  law  arising  out  of  the  testi- 
mony; but  if,  in  the  opinion  of  the  court, 
the  evidence  tends  In  a  fairly  appreciable 
degree,  not  by  a  mere  scintilla,  to  prove  neg- 
ligence on  the. part  of  the  defendant,  then 
the  question  should  be  submitted  to  the 
Jury.  If  the  verdict  be  for  the  plaintiff,  and 
It  Is  without  evidence,  in  the  above  sense, 
on  some  essential  point,  or  it  manifestly  ap- 
pears that  there  Is  a  clear  and  decided  pre- 
ponderance of  evidence  thereof  against  the 
finding  of  the  Jury,  then  the  verdict  should 
be  set  aside,  and  a  new  trial  awarded;  for, 
under  our  present  statute,  all  the  ^evidence 
must  be  cimsidered. 

The  contention  of  the  plaintiff  Is  that  the 
verdict  la  Justified  l>ecause  it  was  made  to 
appear  that  the  railroad  company  failed  to 
provide  the  decedent  with  a  reasonably  safe 
and  proper  engine,  or  a  reasonably  safe  and 
proper  track,  at  the  Bendale  curve.  The 
defendant  contends  that  plaintiff  falls  to 
make  out  his  case  on  either  ground,  or  to 
show  by  evidence,  in  any  fairly  appreciable 
degree  of  convincing  effect,  ttiat  defendant 
was  negligent  in  any  respect  or  to  put  the 
cause  of  the  accident  or  how  it  occurred  on 
any  ground  liigher  tlian  mere  conjecture; 
and  tliat  conceding  this  to  be  the  proven 
cause,  then  It  appears,  by  the  uncontradicted 
testimony  of  his  fellow  servants  who  were 
on  the  train,  that  he  ran  it  on  this  sliarp 
curve,  which  he  well  knew,  at  a  speed  of 
20  miles  an  hour,  whereas  he  was  warned  of 
the  cliaracter,  and  expressly  told  by  those 
whose  duty  it  was  to  command  to  be  care- 
ful and  not  run  the  Bendale  curve  at  a 
higher  speed  tban  about  8  miles  an  hour. 

1.  Was  the  engine  a  reasonably  safe  and 
proper  one?    The  machinist  in  tlie  shop  who 
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bronght  out  engrtne  No.  1  for  the  trip,  and 
Inspected  It  and  carefully  examined  It  at 
the  time  and  for  tbe  occasion,  says  It  was 
Id  good  condition.  So,  also,  tbe  pony  truck 
under  the  engine  which  leads  it  The  lead 
wheels  of  the  truck  were  new  and  unworn, 
not  having  seen  more  than  two  months' 
service,  at  the  longest,  and  presumably  had 
not  lost  their  flare.  He  appears  to  be  a 
capable  man  of  exi>erlence  in  such  matters. 
Another  engineer,  who  knew  No.  1  well, 
saw  it  that  day.  Says  No.  1  was  the  best 
of  the  three  engines  at  that  point,  and  had 
nothing  wrong  with  It  that  day.  In  fact. 
Just  after  the  accident.  It  se^ns  to  hare 
been  in  wording  order,  except  a  flange  of  a 
wheel  was  partly  broken  off  by  what  ap- 
peared to  be  a  freeh,  bright  break.  To  this 
nothing  In  contradiction  is  shown,  except 
that  No.  1  was  an  old  engine,  which  at 
some  former  time  bad  been  in  a  wreck, 
whereby  the  pilot  had  been  broken  off;  but 
It  had  undergone  many  repairs  and  substi- 
tution ot  parts,  and  was  ac  tiie  time  in  ques- 
tion a  good  engine.  In  good  running  order, 
"and,  if  propwly  managed,  could  have  han- 
dled the  train  of  empties  safely,"  using  the 
language  of  one  of  the  brakemen  on  tbe 
ti°ain  at  the  time  of  the  accident. 

2.  Was  the  accident  caused  by  an  unsafe 
track  at  Bendale  curve?  It  is  a  16*  cnrre; 
that  is,  one  with  a  radius  of  358  feet.  Is 
sucb  a  curve,  on  socb  a  road,  at  an  exception- 
ally sharp  degree,  negligence  per  se?  We  are 
not  so  Informed  by  any  testimony  in  the 
cause;  and  It  is  not  matter  of  general  knowl- 
edge, especially  when  the  company,  as  in 
this  case,  puts  its  finger  on  the  very  place. 
telling  the  eng^ineer:  "Run  slow  here;  do  not 
exceed  the  rate  of  eight  miles."  So  the  rules 
of  the  company  prescribed.  The  decedent 
was  an  engineer  on  the  road  of  two  or 
three  years'  standing,  and  knew  the  curve 
well,  and  it  was  his  duty  to  use  diligence 
and  care  to  protect  himself  from  barm. 

But  it  is  said  the  outer  rail  was  not  five 
Inches  higher  than  tbe  inner  one,  as  It 
should  be,  and  this.  In  so  sharp  a  curve, 
caused  the  accident.  On  this  point  plaintiff 
introduced  the  testimony  of  a  civil  engineer 
of  some  railroad  experience  during  several 
years,  who  had  occasion  to  pass  along  close 
to  the  curve  once  or  twice  a  week  for  some  six 
weeks,  who  noticed  the  track  during  the 
week  preceding  the  accident  He  says  that 
the  rail  on  the  outside  of  the  track  was  too 
low;  that  he  noticed  a  place  where  the 
wheels  were  climbing  and  cutting  off  the 
flsh-bar  bolts;  that  these  bolts  had  the  ap- 
pearance of  haying  been  partially  cut  by 
the  flanges  of  the  engine,  and  had  been 
taken  out  and  replaced  two  or  three  times; 
that  the  outer  rail  he  supposed  to  be  five 
inches  too  low,  and  he  considered  It  to  be 
in  Buch  condition  that  an  accident  was  liable 
to  occur  at  any  time,  from  the  fact  that  the 
outside  rail  was  too  low,  and  he  made  that 
remark  to  another  witness,  who  was  passing 


the  place  with  him  some  two  or  tbree  weeks 
before  ttie  accident  But  this  is  met  on  the 
other  side  by  the  testimony  of  Sehook,  the 
supervisor  of  the  road,  who  luul  been  en- 
gaged in  laying  and  repairing  track  on 
that  road  and  the  Baltimore  Sc  Obie  tor  IT 
years.  Had  worked  as  a  section  hand,  sec- 
tion boss,  and  on  up  to  tbe  position  be  now 
held  as  supervisor  of  the  road  from  Weston 
to  Sutton,  and  to  Camden,  on  the  Oauley, 
the  Bouthera  terminus.  Had  laid  tbe  track 
In  question.  Had  that  day,  not  more  than 
two  hours  ahead  of  this  train,  examined  the 
track  on  the  Bendale  curves  and  foiSid  it 
then  all  right,  in  good  repair,  and  safe  con- 
dition, and  was  on  the  road  600  yards  south 
of  the  place  of  tbe  accident  when  It  oc- 
curred. "The  track  was  then  in  fairly  good 
condition.  I  examined  it.  That  was  a  part 
of  my  duties."  In  comparing  the  testimony 
of  these  two  witnesses  on  tlUs  point,  Mr. 
Gibson  does  not  locate  tbe  low  place  in  the 
outer  rail  as  tbe  place  where  tbe  engine  left 
the  track,  but  as  some  point  on  this  corve^ 
and  it  was  two  or  three  days  before  tbe  ac- 
cident Rehook  says  the  outer  rail  was 
given  an  elevation  of  five  lathes  at  that 
place.  Has  been  kept  up  to  Just  about  that 
ever  since,  and  to  see  that  that  was  done 
was  a  particular  part  of  his  business,  and 
on  the  day  of  the  accident,  at  the  place 
of  derailment,  it  had  about  that  elevation. 
He  says:  "On  that  day  the  track  was  per 
fectly  safe  to  run  at  any  rate  of  speed  that 
the  curve  would  admit  of.  Of  coarse.  It 
was  a  sharp  curve,  and  you  could  not  make 
any  great  rate  of  speed  over  it" 

Here  the  question  occnrs,  what  was  the 
safe  and  proper  rate  of  speed?  Rebook  says 
that  he  requested  Mr.  Lane,  tbe  aasistant 
superintendent  to  notify  all  trainmen  to 
run  there  at  a  rate  ivot  to  exceed  six  miles  ao 
hour.  He  did  not  himself  mention  any  pat^ 
tlcolar  speed  to  Engineer  Robinson.  He 
simply  told  him  to  be  careful.  He  cautioned 
Robinson  twice  In  regard  to  mnnlng  round 
this  Bendale  curve,  and  several  others.  "I 
told  blm  it  was  a  vei7  sharp  curre,  and  a 
dangerous  place,  and  he  ought  to  be  very 
careful  in  running  round  It"  RoUnaon  had 
run  engines  on  this  road  as  engineer  dur- 
ing a  period  of  two  or  three  years.  He  was 
a  good  engineer,  but  was  Inclined  to  run 
too  fast,  as  all  who  knew  him  and  speak 
on  the  subject  testify.  But  what  was  tbe 
direct  proximate  causes  or  cause^  la  a  mat- 
ter of  Inference  or  matter  of  conjecture? 
A.  W.  Marsh,  a.brakeman  who  was  on  the 
train  at  tbe  time,  says:  "We  were  running 
over  tbe  maximum  speed  when  we  went 
off.  It  would'  have  run  without  steam,  be- 
ing down  grade,  Just  before  tbe  curve  was 
reached;  but  he  used  stean»  en  tbe  down  grade, 
and  was  running  anyhow  between  18  and  20 
miles  an  hour  when  she  Jumped  tbe  track." 
J.  P.  Fox  was  the  conductor  on  the  train. 
He  says  that,  up  to  a  point  within  400  or 
600'  or  000  feet  of  tbe  place  of  the  accident. 
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he  wu   making  10  or  12  miles  an  bour. 
When  he  started  down  grade,  he  seemed  to 
be  still  pnlUng  the  throttle  open  more,  and 
gatherinc  more  speed  as  he  went  down  the 
grade.    "As  near  as  I  can  judge,  be  was 
running  20  miles  an  bonr  when  the  engine 
jumped  the  track."    William  Byers,  the  fire- 
man, who  was  badly  hurt  in  the  accident, 
gays  that  at  the  time  the  speed  was  about 
13  miles  an  hour.    Rehook  was  within  600 
or  COO  yards  of  tha  train,  and  in  sight  until 
It  turned  into  tlM  curve  where  the  accident 
hajj^ened,  and  could  tell  that  tiM  train  was 
rumtlog  the  down  grade  with   ataom  on. 
That  b*  was  not  ronning  at  this  forbidden 
and  dangerous  rate  of  speed  at  the  time 
tliere  is  nothing  in  this  record  that  proves 
or  tends  to  pr»Te,  but,  oo  the  contrary,  the 
inferences  tend  to  confirm  these  uncontra- 
dicted witnesses.    An  eleration  of  the  oater 
rail  of  1^  iacheo,   not  observable  by  one 
measuring  with  his  eye;  might  hare  been 
enough  for  a  speed  of  10  miles  an  bour,  and 
just  as  safe  perhaps,  at  that  speed,  as  on 
elevation  of  4%  inches  would  have  been  at 
a  speed  of  20  miles  an  hour.    There  can  be 
no  escape,  as  it  appears  to  me.  from  the  con- 
clusion, under  this   evidence,  tliat,   if  the 
lownees  of  the  outer  rail  was  one  of  the 
causes,  the  fast  speed,  Ui  violation  of  ex- 
plicit orders,  at  least  contributed  directly 
to   iNTlnging  about  the  accident,  and  that 
would  be  a  bar  to  the  right  of  recovery. 
The  experts  who  went  upon  the  ground  at 
once  for  the  purpose  of  examining  and  rem- 
edying the  condition  of  aifatrs,  and  ascer- 
taining the  cause  of  the  accident,  testify. 
The  assistant  superistandent,  a  man  of  18 
.vears'  experience  in  such  mattei-s,  was  on 
the  groiud  as  soon  as  he  could  get  there; 
about  the  first  one  from   Weston  on  the 
ground.    He  says:   "I  examined  everything 
connected  with  It.  so  as  to  form  an  opinion 
as  to  the  cause  of  the  accident    The  broken 
parts  of  the  wheels  were  some  10  or  12  feet 
from  where  the  wheels  left  the  track,  so 
that  the  flanges  seemed  to  have  broken  after 
the  wheels  were  oS  the  rails.    There  were 
no   Aaws  in  the  wheels.    The  engine  was 
all   right    She  had  gone  through  a  severe 
test.     Had  run  nearly  100  yards  against  the 
rocks.    My  theory  was  that  the  train  had 
left  the  track  on  account  of  something  being 
on  U,  or  that  the  engineer  had  been  running 
nt  a  very  rapid  rate  of  speed,  and  the  mo- 
mentum caused  the  train  to  run  too  fast 
It   was  regarded  as  being  a  severe  curve, 
and    on  that  account  we  prescribed  extra 
rules  on  slow  running  there,  and  considered 
it  necessary  that  a  train  should  run  slowly 
there,  not  only  on  account  of  the  curve,  but 
also    OD  account  of  the  county  road.    Bn- 
glneers  were  cautioned  to  run  very  slowly, 
and  tbe  instruction  at  one  time  was  not  to 
exceed   eight   miles   per   hour    round    that 
curve."    After  putting  all  the  facts  together 
as  best  he  could,  upon  tbe  ground,  he  gives 
tbe  above  as  his  probable  inference,  founded 


on  evidence  too  defective  to  enable  him  to 
give  us  anything  beyond  his  conjecture  as 
to  the  probable  cause  or  causes  of  the  ac- 
cident; and  the  case  seems  to  be  left  by  the 
evidence  in  that  condition.  There  is  cer- 
tainly nothing  to  fix  upon  the  defendant  any 
liability  for  the  accident:  for,  if  tbe  lowness 
of  the  outer  rail  was  a  cause,  the  rapid  antf 
forbidden  rate  of  speed  of  the  engineer  con- 
tributed to  bring  it  about  No  reasonable 
theoiT  of  the  evidence  will  support  the  ver- 
dict Therefore,  if  we  coiftot  say  that  a 
16*  curve  is  negligence  per  se,  we  must  say 
that  this  verdict,  tried  by  this  record,  is  either 
wholly  without  evidence  on  that  essential' 
ipoint,  or  that  the  fast  running  against  or- 
ders contributed  to  the  result;  and  If  it  Is 
our  place  to  see  that  even-handed  justice  be 
meted  out  as  near  as  may  be,  according  to 
the  very  truth  of  the  matter  before  us,  a 
new  trial  mnst  be  granted:  and  it  is  so  or- 
dered. 


brad;  v.  stiltnbr. 

(Sapreme  Court  of  Appeals  of  West  Vitginis. 
March  80,  1885.) 

MiiUOIOUl  Fx0aE0UTI05— BVIDBMCB  AS  «•  PsOBA- 
BLB   CaCSK, 

1.  The  waiver  of  a  preliminaiT  examinatioiv 
by  a  peraon  charged  with  crime  Is  prima  facie 
evidence  of  probaole  cause. 

2.  "The  discharge  by  a  jnatice  of  tile  plain- 
tiff of  one  'who  lias  been  arrested  and  Itroagnt  be- 
fcre  him  for  examination  or  tbe  refusal  of  the 
grsnd  jnry  to  indict  him  is  prima  fade  evidence 
of  wont  of  probable  canse  but  it  is  liable  to  be 
rebutted  by  proof."  When  the  refusal  of  the 
grand  jury  to  Indict  is  opposed  to  the  refusal  of 
the  justice  to  discharge,  (one  rebuts  the  other,  m> 
as  to  raider  neither  prima  ted*  evidence  of  the 
existence  or  want  of  prolwUe  canse;  and,  if  the 
plaintiff  manages  in  any  way  to  have  the  evi- 
dence for  his  defense  considered  by  the  grand 
jnry,  their  finding  is  tantamount  to  an  acquittal' 
by  a  petit  jarv,  and  is  not  prima  fade  evidence 
of  the  want  or  probable  cause  on  the  part  of  tbe- 
prosecutor. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Webster  county. 

Action  by  O.  L.  Brady  against  F.  P.  StUt- 
ner  for  malicious  prosecution.  Plaintiff  had 
judgment,  and  defendant  brings  error.  Re- 
versed. 

W.  B.  R.  byme,  for  plaintiff  in  error. 

DBNT,  J.  Tills  is  a  case  of  malidona  pros- 
ecution otQ.h.  Brady,  plaintUt,  against  F.  P. 
StUtner,  defendant  from  tbe  drcult  coort  of 
Webster  county.  The  facts  aie  as  follows, 
to  wit: 

In  a  certain  suit  between  the  plaintiff  and 
the  defendant  the  matter  in  dispute  appears 
to  have  been  whether  said  defendant  agreed 
to  charge  25  cents  or  60  cents  for  the  effec- 
tual services  of  a  certain  animal,  each  time 
such  animal  was  used.  The  plaintiff  testified 
that  the  defendant  agreed  with  him  only  t» 
charge  him  23  cents.  Thereupon  the  defend- 
ant made  tbe  necessary  aflldavit  that  the- 
plaintiff  bod  sworn  fols^,  and  caused  a  war- 
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nut  to  ISBOe,  on  which  tlw  plaintiff  was  ar- 
rested, and,  being  broaght  before  the  Jostice, 
walred  examination  on  the  charge,  and  gaye 
a  recognizance  for  hia  appearance  before  the 
clrcDit  court  to  answer  an  lodlctment.  When 
the  grand  Jury  met  to  Inquire  of  the  charge, 
after  the  defendant's  evidence  bad  been 
heard,  plaintiff  bad  his  two  sons  and  attorney 
sworn  and  sent  before  the  grand  jury  to  tes- 
tify regarding  the  charge.  The  grand  juiy 
failed  to  find  an  indictment,  and  plaintiff  was 
discharged.  Htf  then  sued  the  defendant  for 
oiallcions  prosecution,  and  obtained  a  Judg- 
ment for  $600.  From  this  Judgment  a  writ 
of  error  was  granted  the  defendant,  who  here 
relies  on  the  following  errors,  to  wit: 

"(1)  That  the  court  erred  in  giving  the  fol- 
lowing three  Instructions  for  the  plaintiff:  'No 
4.  The  court  instructs  the  Jury  that  if  they  be- 
lieve from  the  evidence  that  P.  P.  Stiltner 
made  a  complaint  before  J.  A.  Howell,  Jus- 
tice, accusing  defendant,  O.  L.  Brady,  with 
committing  perjury,  and  If  the  said  Brady 
waived  an  examination  before  the  Justice,  and 
was  required  to  enter  Into  a  recognizance  to 
appear  before  the  circuit  conrt  to  answer  an 
indictment  to  be  preferred  against  hira  by 
the  grand  Jury,  and  If  the  said  Stiltner  ap- 
peared before  the  grand  jury  as  a  witness 
against  said  Brady,  and  if  the  grand  Jury  re- 
fused or  failed  to  find  an  indictment  against 
said  Brady  for  the  alleged  offense,  and  he  was 
discharged  by  the  court,  It  Is  prima  fade  evi- 
dence of  want  of  probable  cause  on  the  part 
of  said  Stiltner  In  making  the  accusation 
against  said  Brady  and  procuring  his  arrest, 
and  It  throws  the  burden  of  proof  upon  said 
Stiltner  to  show  that  he  had  probable  cause 
In  making  the  accusation  aforesaid,  and  the 
jury  have  the  right  to  infer  malice  on  the  part 
of  said  Stiltner  if  It  appears  that  there  was 
want  of  probable  cause.'  'No.  7.  The  court 
instructs  the  jury  that  what  will  or  will  not 
amount  to  probable  cause  will  depend  upon 
the  circumstances  of  the  case,  and  the  dis- 
charge of  the  plaintiff,  Brady,  by  the  grand 
jury  is  prima  facie  evidence  of  the  want  of 
probable  cause,  and  sufficient  to  throw  upon 
the  defendant,  Stiltner,  the  burden  of  prov- 
ing the  contrary.  No.  8.  The  court  instructs 
the  Jury  that  it  is  the  duty  of  a  grand  Jury 
to  indict  a  person  who  is  charged  with  an 
offense,  and  recognized  to  appear  before  the 
circuit  court  to  answer  an  Indictment  to  be 
preferred  against  him;  and  if  It  appears  by 
the  testimony  before  the  grand  jnry  that 
there  Is  probable  cause  of  the  guilt  of  the  per- 
son It  Is  the  duty  of  the  grand  Jury  to  Indict 
him.  and,  if  they  fall  or  refuse  to  Indict,  It  is 
prima  facie  evidence  that  there  was  want  of 
probable  cause.' 

"(2)  The  court  erred  in  refusing  to  give  the 
following  Instructions  for  the  defendant:  'No. 
1.  The  Jury  la  Instructed  tliat  If  they  believe 
from  the  evidence  that  the  defendant  be- 
lieved, either  from  facts  within  his  own 
knowledge  or  from  Information  derived  from 
others,  that  the  plaintiff  made  the  false  state- 


ment on  oath  aa  stated  in  tb«  complaint  op- 
en which  the  warrant  of  arrest  was  Issued  by 
the  Justice,  then  the  defendant  tiad  probable 
cause  upon  which  to  base  nieh  complaint, 
and  the  Jury  should  find  for  the  defendant 
No.  2.  The  Jury  is  Instructed  that  If  they  lie- 
lleve  from  the  evidence  tliat  the  plalntifl  was 
arrested  upon  a  warrant  issued  upon  a  com- 
plaint made  by  the  defendant,  and  taken  be- 
fore a  justice  for  exanilnatk»,  and  that  the 
plaintiff  waived  such  examination,  and  en- 
tered into  a  recognizance  to  answer  an  in- 
dictment upon  the  matter  charged  in  said 
complaint,  then  such  waiver  la  prima  facie 
evidence  that  there  was  at  least  probabl>> 
cause  sufficient  to  justify  the  defendant  in 
making  tlie  said  complaint'  'Na  4.  The  Jury 
is  Instructed  that  if  they  bdiere  from  the  ev- 
idence in  this  case  that  there  was  probable 
cause  sufficient  to  warrant  the  justice  in  hold- 
ing the  plaintiff  to  answer  an  IndictmeDt, 
tliem  It  Is  Immaterial,  whether  the  grand  jury 
fbund  such  Indictment  or  not,  or  whether  or 
not  there  was  evidence  sufficient  to  warrant 
the  grand  Jury  In  finding  such  indictment' 
'No.  8.  If  the  Jury  believe  from  the  evidence 
that  the  plaintiff  or  his  attorney  went  before 
the  grand  Jury,  or  sent  any  witness  or  wit- 
nesses before  the  grand  Jury,  to  prevent  the 
finding  of  an  Indictment  against  the  plaintiff 
upon  the  charge  set  forth  In  the  declaration, 
that  Is  a  circumstance  bearing  upon  tlie  ques- 
tion of  probable  cause  proper  to  be  considered 
by  the  Jury.' " 

The  real  question  involved  Is  whether  the 
defendant  had  probable  catise  to  Justify  hln 
in  his  prosecution  ot  the  plaintiff  for  perjury. 
"Probable  cause"  is  a  question  of  law,  to  be 
detM'mlned  from  the  facts  proven,  and  is  de- 
fined, in  the  case  of  Vinal  v.  Core,  18  W.  Va. 
2,  to  be  "a  state  of  facts  actnally  existing 
known  to  the  prosecutor  personally,  or  by  in- 
formation derived  from  others,"  "which.  Id 
the  judgment  ot  the  court,  would  lead  a  rea- 
sonable man  of  ordinary  caution,  acting  con- 
scientiously upon  these  facts,  to  brieve  tbe 
party  guilty."  The  proof  of  want  of  prob- 
able cause  Is  with  the  plaintiff,  but  any  evi- 
dence sufficient  to  raise  a  prima  facie  case 
is  all  that  Is  required  to  overcome  tbe  weak 
presiunptlon  of  Us  existence,  and  to  cast  tbe 
burden  of  proof  on  the  defendant.  In  the 
case  of  Vinal  v.  Core,  supra,  it  was  held  hi 
tbe  sixteenth  syllabus  that  "the  dlscdiar^e 
by  a  justice  of  the  plaintiff  who  has  been 
arrested  and  brought  before  him  for  exam- 
ination, or  the  refusal  of  the  grand  jury  to 
Indict  him,  is  prima  fade  evidence  of  a  want 
of  probable  cause,  but  it  Is  liable  to  be  re- 
butted by  proof."  Tbe  reason  given  for  this 
rule  In  Judge  Green's  opinion  Is,  In  effei-t. 
that  the  only  question  presented  to  either 
the  justice  or  the  grand  Jury  la  whether 
there  Is  probable  cause  of  the  guilt  of  the 
accused,  and  a  discharge  of  tbe  accused  is 
a  negative  determination  of  this  question  in 
his  favor  sufficient  to  raise  a  presumption  of 
Its  nonexistence.    And  the  converse  of  the 
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proposition  has  also  been  beld,  that  the  re- 
fusal to  discharge  raises  the  preBomption 
that  probable  cause  does  exist  Maddox  t. 
Jackson,  4  Munf.  462;  Grant  T.  Deuel,  88 
Am.  Dec  228;  Womack  v.  Circle,  29  Grat 
182.  And  it  has  also  been  held  that  where, 
on  examination,  the  justice  commits,  and 
the  grand  jury  fail  to  find  an  Indictment, 
the  action  of  one  merely  ofTsets,  neutralizes, 
or  deetroTB  the  other,  so  as  to  render  both 
or  dther  of  'them  Talueless  to  establish  a 
prima  fade  case  either  for  or  against  the 
plaintiff,  and  thus  leares  the  want  of  prob- 
able cause  to  be  established  by  other  testi- 
mony. Miller  ▼.  Railway  Co.,  41  Fed.  808. 
It  has  also  been  held  that  the  walrer  by 
the  accused  of  a  preliminary  examination 
was  prima  facie  oTldence  of  probable  cause. 
Vansickle  v.  Brown,  68  Mo.  627.  In  deter- 
mining whether  the  prosecution  was  founded 
on  probable  cause,  the  existing  state  of  facts 
miist  be  viewed  from  the  standpoint  of  the 
prosecutor,  and  not  from  tliat  of  the  ac- 
cused. For  this  reason  trial  and  acquittal 
do  not  raise  the  presumption  of  the  want  of 
probalde  cause.  OrifBn  r.  Chubb,  7  Tex. 
603;  Griffls  t.  Sdlars,  2  Dev.  &  B.  492; 
Bitting  ▼.  Ten  Byck,  82  Ind.  421;  Heldt  v. 
Webster,  flO  Tex  207;  WiUlams  v.  Van  Me- 
ter, S  Ma  339;  Stone  v.  Crocker,  24  Pick.  81; 
Thompson  v.  Rubber  Co.  (Conn.)  16  AtL  654. 
Verdict  of  acquittal  may  be  given  notwith- 
standing probable  cause,  because  there  is  not 
proof  of  guilt  beyond  a  reasonable  doubt. 
But  the  magistrate  and  grand  jury  have-  the 
very  question  of  probable  cause  to  try,  and 
the  evidence  on  the  part  of  the  prosecution 
is  alone  examined,  and  the  proceeding  is  en- 
tirely ex  parte,  at  least  so  far  as  the  grand 
jury  is  concerned.  In  Wharton's  Criminal 
Pleading  and  Practice  (section  360)  the  law 
is  stated  to  be:  "The  question  before  the 
grand  jury  being  whether  a  bill  Is  to  be 
found,  the  general  rale  is  that  they  should 
hear  no  other  evidence  but  that  adduced  by 
the  prosecution."  And  In  section  3C2,  quot- 
ing from  McKean,  C.  J.,  of  Pennsylvania: 
"It  is  the  duty  of  the  grand  Jury  to  inquire 
Into  the  nature  and  probable  grounds  of  the 
charge;  but  it  is  the  exclusive  province  of 
the  petit  jury  to  hear  and  determine,  with 
the  assistance  and  under  the  direction  of  the 
conrt,  upon  points  of  law,  whether  the  de- 
fendant Is  or  is  not  guilty  on  the  whole  evi- 
dence for  and  against  him.  You  will  there- 
fore readily  perceive  that,  if  you  examine 
the  witnesses  on  both  sides,  you  do  not  con- 
fine yoHr  consideration  to  the  probable 
grounds  of  charge,  but  engage  completely  In 
the  trial  of  the  cause;  and  your  return  must 
consequently  be  tantamount  to  a  verdict  of 
acquittal  or  condemoatlon."  Therefore,  if 
the  grand  jury,  by  reason  of  misconduct  or 
procurement  of  any  one,  hears  the  evidence 
botb  against  and  for  the  accused,  their  ex- 
amination ceases  to  be  conflaed  to  the  ques- 
tion of  probable  cause,  and  their  return,  as 
quoted  above.  Is  "tantamount  to  a  verdict 


of  acquittal  or  condemnation,"  and,  in  case 
of  acquittal,  should  not  be  held  to  be  prima 
fade  evidence  of  probable  cause.  Such  is 
the  rule  In  California,  where  the  accused  is 
permitted  to  appear  before  the  grand  jury 
with  his  witnesses.  Ganea  v.  Uailroad  Co., 
51  Cal.  140.  So  it  might  be  said  of  the  ex- 
amination before  the  magistrate,  who  hears 
all  the  evidence  both  against  and  for  the  ac- 
cused, and  determines  from  the  whole  evi- 
dence whether  probable  cause  exists.  To 
hold  that  a  discharge  by  him  is  prima  facie 
evidence  of  the  want  of  probable  cause  Is 
to  contravene  the  other  rule,  which  is  just 
as  binding,  that.  In  determining  whether  the 
prosecution  was  sustained  by  probable 
cause,  the  facts  must  be  examined  from  the 
standpoint  of  the  prosecutor  at  the  time  of 
the  institution  of  the  prosecution.  A  magis- 
trate might  well  say,  after  bearing  all  the 
evidence,  that  there  was  not  suffldent  cause 
to  hold  the  accused,  while  the  facts  known  to 
the  prosecutor,  unexplained,  might  be  amply 
sufficient  to  convict  the  accused  beyond  even 
a  reasonable  doubt  For  Instance,  a  man's 
property  Is  stolen.  It  Is  foimd  In  the  pos- 
session of  another  party,,,  who  refuses  to 
give  up  or  tell  where  he  obtained  it.  He  Is 
arrested,  and,  on  examination,  proves  that 
he  came  by  it  from  a  third  party  honestly. 
The  magistrate  discharges  him,  as  he  can 
do  nothing  else.  Now,  should  this  discharge 
be  held  to  be  prima  fade  evidence  of  want 
of  probable  cause? 

The  rule  laid  down  In  the  case  of  VInal 
V.  Gore,  supra,  is  entirely  too  broad  to  fit 
all  cases,  and  must,  therefore,  be  regarded 
as  a  general  rule,  subject  to  exception  and 
modification.  Where  the  accused, '  on  the 
other  hand,  has  the  opportunity  of  Introdu- 
cing his  evidence  before  the  magistrate,  and 
of  being  fully  heard,  and  he  waives  an  ex- 
amination, this  imdoubtedly  raises  a  prima 
facie  case  of  probable  canse;  for  the  pre- 
sumption at  once  rises  that  a  reasonably 
prudent  man,  accused  of  a  crime,  who  was 
in  a  condition  to  show  that  the  accusation 
was  without  probable  cause,  rather  than  rest 
under  an  unjust  suspicion,  would  gladly 
seize  the  very  first  opportunity  that  present- 
ed Itself  to  establish  his  innocence.  His  fail- 
ure to  do  so  is  a  matter  of  his  own  choos- 
ing, and  for  the  unfavorable  presumption 
cast  upon  him  he  has  no  one  to  blame  but 
himself.  If,  In  so  doing,  he  acts  with  the 
malicious  intention  of  increasing  his  own 
hardships,  expenses,  and  difficulties  for  the 
purpose  of  enhancing  any  prospective  dam- 
ages he  may  seek  to  recover  from  bis  ac- 
cuse, he  ought  not  to  be  permitted  to  ac- 
complish his  purpose,  but  his  damages  should 
be  limited  to  the  unavoidable  results  of  the 
prosecution.  King  v.  Colvin,  11  R.  I.  582. 
It  has  been  well  said  that  "actions  for  ma- 
Udons  prosecutions  are  regarded  by  the  law 
with  jealousy.  Lord  Holt  said,  a  hundred 
and  fifty  years  ago,  that  they  'ought  not  to 
be  favored,  bat  managed  with  great  cau- 
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tion.'  The]T  tendency  Is  to  discoorage  prose- 
cutlon  for  crimes,  as  they  expose  the  prose- 
cntora  to  civil  suits.  And  the  love  of  Juatloe 
may  not  always  be  strong  enough  to  induce 
individuals  to  commence  prosecutions  when, 
if  they  fall,  they  may  be  subjected  to  ex- 
prase  of  litigation,  if  they  be  not  mulcted 
in  damages."  This  action  should  thei«for» 
"be  carefully  guarded,  and  Its  true  principles 
strictly  adhered  to,  that  It  may  not,  on  the 
one  hand,  impede  the  free  course  of  public 
justice,  nor,  on  the  other,  suffer  malicious 
and  causeless  prosecutions  to  escape  its 
grasp."     Stone  v.  Crocker,  24  Pick.  83. 

By  these  principles  this  case  must  be  deter- 
mined. The  first  Instruction  asked  by  the 
defendant  was  properly  refused  by  the  court, 
for  the  reason  that  it  assumes  as  a  fact  the 
very  matter  in  Issue,  tQ  wit,  that  the  statement 
made  by  the  plalntltC  before  the  Justice  was 
false.  Plaintiff  did  not  deny  that  he  made 
the  statement,  but  he  did  deny  its  fiilsity. 

The  fourth  Instruction  Is  also  bad.  In  that  It 
negatives  Its^,  and  was  tlierefore  properly 
refused.  It  tells  the  jury,  "If  they  believe 
from  tbe  eivldence  there  was  i>robable  cause 
sui&oleut  to  warrant  the  justice  In  holding  the 
plaintiff  to  answer  an  indictment,  then  it  is 
immaterial  whether  or  not  there  was  evidence 
sufficient  to  warrant  the  grand  jury  In  finding 
such  Indictment";  which,  under  the  law,  is 
equivalent  to  saying:  "If  there  was  probable 
cause,  it  is  immaterial  whether  there  was 
probable  cause  or  not,  for  the  same  evidence 
that  would  warrant  the  Justice  in  holding  the 
plaintUf  would  warrant  the  grand  Jury  in 
finding  an  Indictment" 

Tbe  defendant's  eighth  instruction  tells  the 
jury  that,  if  they  believe  from  tiie  evidence 
that  the  plaintiff  had  witnesses  sent  before 
tbe  grand  jury  to  prevent  an  Indictment,  this 
circumstance  should  be  considered  by  them 
upon  the  question  of  probable  cause.  Under 
the  law  as  heretofore  stated,  the  fact  that 
the  plaintiff  had  witnesses  before  the  grand 
Jury  to  prevent  the  finding  of  an  Indictment 
destroyed  such  finding  as  prima  fade  evi- 
dence of  want  of  probable  cause  as  against 
the  prosecutor,  and  an  instruction  to  this  ef- 
fect, if  asked,  should  have  been  given;  and 
therefore  the  instruction  under  consideration 
was  Improper,  for  the  reason  that  the  fact 
that  the  plaintiff  bad  his  witnesses  before  the 
grand  jury  could  have  no  bearing  on  the  state 
of  facts  existing  at  the  time  the  prosecution 
was  commenced. 

Tbe  second  Instruction  asked  by  the  defend- 
ant, to  the  effect  that  plaintiff's  waiver  of  ex- 
amination before  the  justice  was  prima  fade 
evidence  of  probable  cause  at  least,  pro- 
pounds the  law  correctly,  and  should  have 
been  given.  On  no  other  reasonable  theory 
can  plaintiff's  waiver  be  accounted  for  than 
that  he  believed  the  evidence  against  him 
would  be  sufficient  to  justify  the  justice  in 
holding  him  to  answer  an  Indictment;  and, 
while  the  presumption  arising  may  not  be 
held  to  be  conclusive^  It  is  at  least  prims 


facie  correct,  and,  if  not  rcbntted  or  explain- 
ed, would  be  conclutive. 

The  three  instructions,  Nos.  4,  7,  and  8, 
given  for  the  plaintlfl  over  tbe  objection  of 
the  defoidant,  are  all  founded  on  the  flndtng 
of  tlie  grand  Jury;  and  as  it  is  admitted  that 
plaintlfl  had  his  witnesses  sent  btfoce  th« 
grand  jury,  and  by  their  testimony  jKereDtnl, 
as  must  have  necessarily  been  the  case,  the 
finding  of  an  Indictment  against  hims^,  and 
acquittal  as  to  the  accusation  agaiast  Um,  be 
Is  precluded  by  hia  own  conduct  ftom  rdyins 
on  such  acquittal  as  prima  facie  evidence  of 
the  want  of  probable  cause,  as  the  state  of 
facts  testified  to  and  e:q>lalned  by  plaintiff's 
wltneBses  could  not  have  been  otherwise  thaa 
materially  different  from  the  state  of  facts 
existing  and  unexi^ined  and  known  to  the 
defendant  at  the  institution  of  the  criminal 
proceedinj^.  If  not,  why  did  the  plaintiff 
have  his  witnesses  b^ore  tbe  grand  jury? 
E^or  the  foregoing  reasons  the  Judgment  la  re- 
versed, the  verdict  of  tbe  Jury  set  aside^  and 
a  new  trial  awarded. 

Note  by  HOLT,  P.  I  do  not  think  the  Or- 
cult  Judge  erred  in  refusing  to  instruct  thi 
Jury  that  "the  waiving  of  a  preBminaty  ex- 
amination by  the  plaintiff,  when  diarged  with 
crime,  was  prima  facie  evidence  that  then 
was  at  least  probable  cause  sufflciest  to  jus- 
tify the  defendant  in  making  the  oomplaint" 

1.  Now,  when  the  modem  tendency  Is  to 
cut  loose  from  artificial  rules  of  evidence,  al- 
rea^  created,  as  faampetlng  the  due  adminis- 
tration of  justice,  I  can  sec  no  good  reason 
why  we  should  overrule  the  circuit  Judgea, 
who  have  daily  experience  of  these  evil*. 
for  refusing  to  create  or  apply  new  on«s. 
"These  artificial  presumptions  have  no  other 
effect  than  to  disturb  and  obscure  the  judg- 
ment of  juries  in  dealing  with  the  evidencft 
Instead  of  dealing  with  the  evidence  in  the 
natural  way,  according  to  their  oonsdence 
and  experience,  and  deciding  according  to 
common  sense,  they  are  told  to  go  according 
to  some  artificial  rule  of  evidenoe,  whicb 
they  understand  but  dimly,  if  at  all,  and 
may  be  thus  Induced  to  decide  wrongly."  See 
1  Thomp.  Torts,  9. 

2.  The  only  case  cited  for  it  ia  Vansickle 
V.  Brown  (18T8)  68  Mo.  627,  637.  When  we 
turn  to  the  case  we  find  that  Henry,  J.,  dis- 
sented, and  Hough,  J.,  in  delivering  tlw  opla- 
lon  of  the  court,  says:  "If  the  finding  of  tbe 
magistrate  on  the  facta  proved  before  him 
makes  a  prima  fade  case,  such  waiving  an 
examination,  and  voluntarily  entering  into  a 
recognizance,  amounts  to  a  confessing  by  the 
accused  that  there  Is  probable  cause,"— citing 
State  V.  Railey,  below.  To  us  it  is  a  dear 
case  of  non  sequltur,  and,  on  turning  to  the 
case  referred  to  (State  v.  Railey  (1864]  3!V 
Mo.  1G8),  we  find  that  the  docket  of  the  jus- 
tice is  as  follows:  "State  of  Missouri  v.  Lewis 
0.  Railey.  The  defendant  appeared  before 
me,  and  waived  an  examination,  and  admit- 
ted that  fae  did  shoot  H.  B.  W.  McDearman 
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on  the  11th  day  of  May,  1861,  with  Intent  to 
kill,  and  entered  Into  bonds,"  etc.  And 
Judge  Batea,  deUvering  the  oplnioo,  on  this 
point  says:  "Tbe  jtwtlce's  docket,  though  not 
showing  an  adjudication  by  the  justice,  shows 
an  actual  admission  ot  the  defendant  that  the 
crime  had  been  committed,  and  not  merely 
that  there  was  probable  cause  to  believe  him 
guilty  of  it,  but  a  direct  and  unequivocal  ad- 
mission of  his  guilt"  On  the  other  hand,  in 
Schoonover  v.  Myers  (1862)  28  Ul.  806,  it  was 
held.  In  effect,  that  such  waiver  was  not  an 
admlBBion  of  probable  cause.  It  might  be 
well  enough  said  that  as  the  examining  magis- 
trate hears  evidence  and  inQUhres  Into  the 
facts  and  circumstances,  and  Is  presumed  to 
be  a  fair-minded  man  of  common  sense, 
when  tie  reaches  the  conclusion  that  the  of- 
fense has  been  committed,  and  there  is  prob- 
able cause  to  believe  the  accused  to  be  guilty, 
and  lie  sends  tbe  party  on,  such  finding  Is,  at 
least,  prima  facie  evidence  thereof.  Here  the 
presumption  is  not  artificial,  but  It  by  no 
means  follows  that,  because  the  accused 
waives  an  examination,  such  waiver  has  tlie 
same  significance.  Tlie  magistrate  makes  no 
examination;  hears  no  evidence;  decides 
nothing  except  the  sufficiency  of  tbe  recog- 
nizance. The  accused  admits  nothing;  cer- 
tainly be  does  not  suppose  himself  to  admit 
that  there  is  probable  cause  for  making  the 
cliarge,  when  lie  knows  that  it  Is  without  tbe 
sUgbtest  foundation,  but  Is  the  result  of  the 
promptings  of  the  malice  or  avarice  of  some 
secret,  false,  or  open  enemy  to  get  possession 
of  the  thing  in  controversy;  to  force  the  pay- 
ment of  a  false  claim;  to  ward  off  a  suit  or 
prosecution,  or  for  some  other  private  end 
or  sinister  motive  of  personal  bate  or  per- 
sonal gain.  And  to  have  this  artificial  non 
seguitur  forced  upon  him  may  be  doing  him 
great  Injustice  in  so  Important  a  matter;  and, 
althoogh  he  is  not  likely  to  sue,  he  does  not 
wish  to  rest  under  such  an  imputation. 

3.  Tbe  plaintiff  opens  his  case  weighted 
with  the  burden  of  making  the  negative  proof 
that  the  charge  was  made  without  reasonable 
probable  cause.  Is  not  that  enough?  Is  he, 
in  addition,  to  be  handicapped  with  an  un- 
natural Inference,  drawn  by  an  artificial  rule 
of  evidence  from  conduct  that  can  be  reason- 
ably explained  and  accounted  for  In  other 
ways?  He  wishes  to  expose  some  blackmail- 
er; to  avoid  tbe  charge  of  buying  off  his  ac- 
cuser; to  show  clearly  that  the  charge  Is 
wantonly  made  from  some  sinister  motive 
of  personal  gain;  be  wishes  to  have  himself 
vindicated  by  the  action  of  the  grand  Jury 
or  court,  or  to  have  the  matter  practically 
ended  once  for  all;  he  acts  under  the  advice 
of  counsel,  and  for  some  one  or  many  reasons, 
which  Imply  no  guilt,  '^oes  not  wish  at  that 
irtase  to  expose  his  band.  Such  artificial  In- 
lerence,  drawn  from  waiver,  has  no  analog) 
10  preliminary  examination  and  commitment 
To  give  it  the  same  effect  is  not  in  accord 
with  the  general  mode  of  regarding  it  The 
rule  is  not  called  for  by  public  policy  or  gen- 


eral convenience.  It  subserves  no  osefol  pur- 
pose m  tlie  administration  of  Justice.  Waiver 
Is  a  circumstance  in  its  own  particular  case; 
nothing  more.  To  give  it  weight  and  efficien- 
cy as  proof,  which  it  does  not  have  in  and  of 
itself,  is  certain  to  bewilder  In  some  degree 
those  whose  course  ought  to  be  made  practic- 
ally plain,  and  is  likely  to  mislead  those  vt  ho 
are  expecting  to  be  guided  aright,  as  far  as 
they  are  guided  at  alL 


BCAYNASD  v.  KORFOLK  ft  W.  R.  00. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  30,  1895.) 

RaILBOAO  COMPANIBS— ElLLlSO  OF  A21IMA.L8 — Da- 

VEcnvB  Qdards— Wbo  mat  Recover. 

1.  In  order  to  charge  a  railroad  company 
with  damages  for  killing  stock  straying  upon  iu 
track,  negligence  on  the  part  of  the  company 
must  appear,  and  the  burden  of  showing  it  rests 
upon  the  plaintiff. 

2.  The  provision  of  section  14,  c.  42,  of  the 
Code,  requiring  raihoad  companies  to  construct 
and  maintain  cattle  gnards  upon  land  condemned. 
Is  for  the  henefit  of  the  landowner;  and  therefore 
the  mere  omission  to  do  so  will  not  entitle  another 
party,  whose  stock  is  injured  while  straying  npon 
the  railroad  track,  by  trains,  to  recover  damages, 
though,  but  for  the  want  of  it,  the  stock  would 
not  nave  l>een  where  it  was  injured. 

(Syllabus  by  the  Court) 

Brror  to  circuit  court,  Logan  county. 

Action  by  Alvis  Maynard  against  the  Noi> 
folk  ft  Western  Railroad  Company.  Plaintiff 
had  Judgment,  and  defendant  brings  error. 
Revorsed. 

Campbell  &  Holt,  for  plaintiff  In  error.  R. 
BL  Hoyle,  B.  H.  Oxley,  and  B.  W.  WUson, 
for  defendant  in  error. 

BRANNON,  J.  ,  In  an  action  broagbt  by 
Maynard  against  the  Norfolk  &  Western 
Railroad  Company  before  a  Justice,  and  car- 
ried by  a  writ  of  certiorari  to  tbe  circuit  court 
of  Logan  county,  Maynard  recovered  $140 
damages  for  killing  his  horse,— (he  recovery 
being,  not  by  verdict,  but  on  a  finding  of  tbe 
court  in  lieu  of  a  Jury,— and  tbe  company 
sued  forth  this  writ  of  error. 

It  is  settled  that,  to  charge  a  railroad  com- 
pany for  kllUng  stock  straying  ui>on  its  track, 
the  owno'  of  the  stock  must  prove  negligence 
on  the  part  of  the  company.  There  are  so 
many  cases  heretofore  decided  by  this  court 
holding  this  prlndide  and  discussing  this  sub- 
ject that  it  would  be  a  waste  of  time  to  far- 
ther discuss  it  here.  Blaine  v.  Railroad  Co., 
9  W.  Va.  252;  Baylor  v.  Railroad  Co.,  Id. 
270;  Hawker  v.  Raihroad  Co.,  15  W.  Va. 
628;  Washington  v.  Raib-oad  Co.,  17  W.  Va. 
190;  Layne  v.  Raih-oad  Co.,  35  W.  Va.  438, 
14  8.  E.  123;  Hoge  v.  Raihroad  Co.,  35  W. 
Va.  562,  14  S.  E.  152.  Johnson  v.  Raihroad 
Co.,  25  W.  Va.  570,  pointedly  holds,  as  tiioee 
cases  in  effect  do.  that  the  burden  to  show 
negligence  is  upon  the  plaintiff.     It  is  uae- 
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leas  here  to  recite  tbe  evideoce,  as  it  would 
be  no  precedent  for  future  practice,  and  nec- 
essary only  to  state  legal  principles  arising 
from  the  facts  as  they  appear  to  us.  We 
think  there  is  a  faUure  to  show  negligence  on 
the  defendant's  part,— a  clear  inadequacy  of 
evidence  to  sustain  the  action  on  that  basis. 
There  is  another  question  of  law  proper  to 
be  decided.  Touching  it  I  make  the  follow- 
ing extract  from  brief  of  counsel,  whicb  I 
regard  a  fair  statement  of  facts  pertinent  and 
necessary  for  tbe  understanding  of  the  ques- 
tion, and  as  a  presentation  of  the  law  of  that 
question:  "In  order  that  the  second  question 
may  be  clearly  understood,  It  will  be  neces- 
sary-to  call  attention  to  the  location  of  tbe 
place  where  tbe  accident  occurred.  The  plain- 
tiff lived  a  short  distance  east  of  the  town  of 
■Williamson.  To  the  east  of  him,  and  fallow- 
ing tbe  railroad  track,  the  witness  James  Ga- 
ry lived.  And  still  further  eastward,  and  en- 
tirely disconnected  from  the  plaintiff's  place, 
is  what  is  known  as  tbe  'Widow  Lawson 
Farm.'  Through  the  latter  farm  the  railroad 
company  condemned  its  right  of  way,  and 
tbe  place  was  cleared  and  fenced  at  the  time 
of  condemnation;  and  it  became  tbe  duty  of 
tbe  company,  in  consequence  of  section  14  of 
chapter  42  of  the  Code,  to  fence  both  sides  of 
its'  track,  and  put  In  suitable  cattle  guards 
through  the  land  so  condemned,  and  it  did 
ccnstract  the  required  fences,  and  place  a 
cattle  guard  at  the  eastern  llhe  of  the  Lawson 
place,  but  omitted  to  put  one  at  the  western 
line  thereof.  This  made  an  indosure  on 
three  sides,  with  an  opening  at  tbe  west,  into 
whicb,  presumably,  tbe  plaintiff's  horse  stray- 
ed from  the  commons  below;  and  the  ques- 
tion is,  does  the  omission  on  the  part  of  the 
railroad  company  to  put  in  Mrs.  Lawson's 
cattle  guard  render  it  liable  for  the  plain- 
tiff's horse,  killed  on  a  part  of  its  right  of 
way  from  which  such  a  ^uard  would  have 
excluded  it?  It  will  be  observed  that  leaving 
tbe  guard  ont  simply  extended  and  Increased 
the  size  of  the  common  through  which  the 
railroad  ran,  and  upon  which  tbe  horse  was 
already  gracing.  The  absence  of  tbe  guard 
did  not  admit  the  animal  to  tbe  railroad 
track.  He  was  already  grazing  upon  an  un- 
Inclosed  i)ortlon  of  It,  and  the  omission  of 
tbe  guard  simply  enabled  him  to  change  his 
position  on  tbe  track,  and  make  choice  of  a 
place  in  which  to  die.  For  whose  benefit  is 
section  14  of  chapter  42  intended?  That  por- 
tloa  of  tbe  section  involved  reads  as  follows: 
'And  in  all  cases  when  the  property  taken 
under  this  chapter  is  by  a  railroad  company, 
and  Is  land  which  has  been  cleared  and 
fenced,  the  said  railroad  company  shall  con- 
struct and  f(»'ever  maintain  suitable  farm 
crossings,  cattle  guards  and  fences  on  both 
sides  of  the  land  thns  tak^i.'  The  very 
toms  of  this  statute  indicate  pretty  clearly 
the  object  of  tbe  legislature.  It  only  requir- 
ed certain  portions  of  tbe  track  to  be  fenced, 
and  those  portions  are  located  and  determin- 
ed by  tbe  manner  in  which  the  title  thereto 


was  acquired,  whether  by  condemnation  or 
not,  and  the  character  of  the  land  at  the  time 
of  Its  acqulsltloD,  whether  fenced  and  cleared 
or  not.  No  right  of  way  purchased  or  do- 
nated, or  tbat  runs  through  unimproved  land, 
whether  condemned  or  not,  need  be  fenced. 
What  Is  tbe  meaning  of  such  a  restricted  re- 
quirement? Why  did  not  the  legislature  re- 
quire railroad  companies  to  fence  their  tracks 
from  end  to  end?  Why  not  compd  them  to 
fence  through  woodland,  through  cleared  bm 
unfenced  common,  through  cleared  and 
fenced  lands  donated  or  purchased?  Had  It 
been  tbe  object  of  the  legislature,  by  this  act 
to  benefit  or  protect  any  one  but  the  adjoin- 
ing proprietor,— that  is,  tbe  public  at  large,— 
it  would  have  required  fences  wherever  that 
public  was  likely  to  come  in  contact  with  the 
track.  Tbe  public  and  its  property  la  just  ns 
likely  to  come  upon  the  right  of  way  where 
It  has  been  purchased  or  donated  througb 
improved  lands,  or  whan  it  has  been  con- 
demned through  wild  lands,  or  open  common, 
as  it  is  at  a  point  where  it  has  been  condemn- 
ed through  Improved  land.  If  the  legisla- 
ture had  tttt  its  object  the  protectloD  of  tbe 
public  and  its  property  by  the  construction  of 
fences,  is  It  not  a  little  peculiar  that  It  should 
require  one  mile  ot  trade  to  be  fenced,  and 
permit  ten  miles  to  Ue  open?  Tbe  inference 
from  this  is  almost  irresistible  tbat  the  leg- 
islature did  not  have  tbe  community  at  large 
in  mind  at  all.  It  did  not  even  contemplate 
the  greater  safety  of  passengers  upon  rail- 
road trains.  It  simply  undertook,  by  this  re- 
stricted requirement,  to  make  railroad  compa- 
nies place  the  landowner,  whose  cleared  and 
fenced  land  they  had  taken  by  eminent  do- 
main, back  in  the  position  in  which  they 
found  him,  or  as  nearly  so  as 'practicable. 
Here  he  was  not  giving,  but  resisting,  and 
without  an  opportunity  to  impose  conditions; 
refusing  to  sell,  and  In  consequence  witfaoot 
opportunity  to  stipulate  for  fences.  His 
wheat  field  Is  split  in  two,  and  a  slrip  from 
eighty  to  a  hundred  feet  wide  taken  tfaereoat 
Before  he  had  one  field,  inclosed  upon  all 
sides.  Now  he  has  two,  each  of  which  is 
open  upon  one  side,  and  bis  crops  are  at  the 
mercy  of  the  "razor  back.'  The  law  has  per- 
mitted this  to  be  done  without  tbe  owner's 
consent,  and,  furthermore,  directed  tbe  com- 
missioners who  assessed  his  damage  not  to 
take  the  cost  of  fences  made  necessary  by  the 
taking  into  consido^tion  at  all;  providing  In 
lieu  thereof,  however,  as  above  quoted,  that 
the  company  condemning  shall  inclose  tbe 
two  newly-made  fields  by  fencing  both  sides 
of  its  track  clear  through,— thus  by  statute 
giving  back  to  a  man  his  fences,  whose  fences 
had  been  by  statute  takm  without  bis  con- 
sent. Unquestionably  the  obligation  is  im- 
posed for  his  benefit  silone.  No  one  else  would 
seem  to  have  any  interest  in  tbe  matter  what- 
ever. So  far  as  any  one  dse  is  concerned, 
the  company  may  leave  Its  track  open,  and 
that  person  may  let  his  cattle  run  at  Jarge. 
Tbe  company  Is  simply  requh-ed  to  exercise 
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crdinary  care  to  avoid  Injtiry  to  cattle  so  mn- 
ning  at  large  when  they  come  upon  its  track, 
and  the  owner  thereof,  so  permittkiK  them  to 
rnn  at  large,  takes  the  risk  of  injnry  to  them 
from  unaTOlOable  accident  Baylor  v.  Rail- 
road Co.,  9  W.  Va.  270.  The  Intention  of  the 
legislature  In  the  i>assage  of  this  statute 
would  appear  to  be  so  manifest  as  to  dispense 
with  the  citation  of  authorities  in  support  of 
oar  Tiew;  but,  as  there  has  been  more  or  less 
discussion  of  the  subject  before  our  circuit 
courts,  it  might  be  well  to  Indulge  In  a  few: 
1  Redf.  R.  R.  (4th  Bd.)  p.  465,  par.  3;  Jackson 
T.  Rallroed  Co.,  25  Vt  150;  Bemis  ▼.  Rail- 
way Co.,  42  Vt  875;  Kedf.  Am.  Ry.  Cas. 
note,  p.  351.  The  latter  part  of  the  para- 
graph first  above  cited  from  Redfleld  on  Rail- 
ways reads  as  follows:  The  obligation  to 
make  and  maintain  fences,  both  at  common 
law  and  under  the  statute,  applies  only  as 
against  the  owners  or  occupiers  of  the  adjoin- 
ing close.'  Chief  Justice  Redfleld,  in  the  case 
of  Jackson  t.  Railroad  Co.,  supra,— an  extract 
.  from  which  is  appended  as  a  note  to  page  351 
of  his  American  Railway  Cases,  above  cited, 
—used  the  following  language:  'We  cannot 
conceive,  then,  how  any  one  can  be  said  to  be 
directly  interested  In  the  maintaining  of 
fences  uiK>n  a  rauway,  beyond  the  adjoining 
proprietors  of  land,  and  those  who  may  trav- 
el upon  the  road,  either  as  passengers  or 
wcM-knien.  And  in  regard  to  this  latter  dass 
of  persons,  who  are  only  Interested  in  this 
matter  temporarily,  for  the  purpose  of  their 
own  security  while  upon  the  road,  we  have 
DO  occasion  to  speak  here.  The  adjoining 
proprietors  certainly  are  primarily  and  prin- 
cipally interested  in  the  maintaining  of  fences 
upon  tbe  line  of  railways.  There  is  no  doubt  a 
remote,  incidental,  and  contingent  Interest  In 
all  the  citizens.  In  having  such  roads  carefully 
fenced.  One's  teams,  cattle,  and  children,  even, 
are  thereby  rendered  less  likely  to  receive  dam- 
age by  reason  of  the  running  of  such  roads. 
But  tbis  is  an  Interest  of  so  remote  and  con- 
tingent a  character  as  scarcdy  to  be  sup- 
posed to  form  the  basis  of  ao  extensive  and 
expensive  a  charge  upon  such  companies  by 
tbe  legislature.  Certainly  it  should  not  be 
so  held,  unless  so  expressed  in  totidem  ver- 
bis, or  by  the  most  obvious  implication.'  Tbe 
above  obsoratlons  of  Judge  Redfleld  were 
made  upon  a  statute  that  required  the  rail- 
way company  to  build  and  maintain  saffl- 
dent  fence,  upon  each  side  of  their  railway, 
throng  the  whole  route  thereof.'  How  much 
stronger  then  is  the  case,  like  the  one  at  bar, 
where  only  portions  of  the  track  are  required 
to  be  fenced."  In  Hoge  v.  Railroad  Co.,  35 
W.  Va.  666,  14  S.  B.  152,  Judge  Holt  express- 
ed tbe  opinion  that  cattle  guards  are  for  tbe 
benefit  of  the  landowner  on  whose  lands  they 
are.  So  I  do  not  regard  the  omission  to  put 
this  cattle  guard  In  as  alone  sustaining  the 
actimi.  For  these  reasons  we  reverse  the 
judgment  and  finding,  and,  rendering  such 
judgment  as  the  circuit  court  ought  to  have 
rendered,  we  enter  judgment  for  defendant 


CLARK  et  al.  v.  PERDUE. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
March  30,  1895.) 
Bvide:?ob— Copt  of  Dsbd — Ejectmbkt — Res  Ju- 
dicata. 

1.  An  office  copy  of  a  deed  improperly  admit- 
ted to  record  is  not  competent  evidence. 

2.  Where  an  action  of  ejectment  is  brought 
by  an  adverse  claimant  against  a  tenant  to  re- 
cover possession  of  Ae  promises,  and  jndgment 
Is  rendered  for  such  plaintiff  against  the  tenant 
by  default,  and  a  writ  of  possession  is  executed 
by  which  tlie  plaintiff  ia  placed  in  actnal  posses- 
sion, the  possession  ia  thereby  changed,  and  the 
landlord  is  thereby  actually  turned  ont,— in  a 
second  action  of  ejectment  by  plaintiffs,  who  de- 
rive title  from  me  plaintiff  m  the  first  suit, 
against  such  landlord,  sned  aa  defendant,  the 
record  of  the  recovery  in  the  former  snlt  is  com- 
petent evidence  on  behalf  of  plaintiff  in  the  latter 
snit  as  showing  or  tending  to  show  that  the  de- 
fendant's possession  at  that  time  was  ended  and 
changed  by  the  execution  of  such  writ  of  posses- 
sion. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Mercer  county. 

Action  in  ejectment  by  E.  W.  Clark  and 
others,  trustees,  against  George  W.  Perdue. 
Defendant  bad  Judgment  and  plalntitrs 
bring  error.    Reversed. 

3.  &  Clark  and  A.  W.  Reynolds,  for  plain- 
tiffs In  error.  Okey  Johnson  and  A.  C. 
Davidson,  for  defendant  in  error. 

HOLT,  P.  J.  This  Is  an  action  of  eject- 
ment brought  in  tbe  circuit  court  of  Mercer 
county  on  tbe  12th  day  of  March,  1890,  in 
which  there  was  a  trial  on  plea  of  not  guilty, 
and  verdict  for  defendant  Perdue;  motion 
by  plalntlfts  to  set  tbe  same  aside  and 
award  a  new  trial  overruled;  and  final  judg- 
ment for  defendant  on  15th  day  of  January, 
1892,  to  which  this  writ  of  error  was  al- 
lowed. 

The  plaintiffs  assigned  as  grounds  for  new 
trial  seven  rulings  made  by  the  court  dur- 
ing the  progress  of  the  trial,  which  they 
claimed  to  be  erroneous,  and  to  their  prej- 
udice. Two  of  these  grounds  are  relied  up- 
on in  argument  here:  "(1)  In  the  course  of 
tbe  trial  the  plaintiffs  offered  in  evidence 
the  record,  including  the  judgment  writ  of 
possession,  and  return  indorsed  thereon,  in 
the  action  of  ejectment  of  W.  H.  WItten  v. 
Silas  Perdue  et  aL,  in  connection  with  tbe 
testimony  of  R.  C.  Christie,  clerk  of  the 
circuit  court  and  of  W.  H.  Witten.  (2)  Also 
offered  in  evidence  as  a  part  of  their  chain 
of  title  and  aa  color  of  title  a  certain 
deed  from  James  Hector  to  Obadlah  Belch- 
er, and  a  deed  from  Obadlah  Belcher  to 
Cbrlsplanos  Belcher.  The  court  refused  to 
allow  the  record  and  the  two  deeds  to  be 
read  In  evidence  to  the  jury,  and  plaintiffs 
excepted."  Tbe  plaintiff  In  an  action  of 
ejectment  must  recover  on  the  strength  of 
his  own  title,  and  tbe  defendant  Is  not  called 
upon  to  give  up  the  possession  to  any  one 
who  does  not  show  himself  to  be  the  legal 
owner,  unless  he  is  In  possession  under  the 
plaintiffs  title,  or  has  entered  upon  and 
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ousted  the  plaintiff  without  title  or  author- 
ity. The  commonwealth  being  the  fountain 
head  from  which  ownership  of  land  la  me- 
diately or  Immediately  derived,  the  plaintiff 
generally  begins  by  tracing  back  his  title 
to  the  land  in  controversy  to  that  source; 
and  land  in  a  state  of  nature  of  which  no 
actual  poasesslon  has  been  bad  he  can,  In 
general,  recover  in  no  other  way.  But  where* 
the  land  has  been  held  In  actual  possession 
by  himself,  or  by  some  predecessor  under 
whom  he  claims,  long  enough  to  make  the 
title  good  by  adversary  possession,  he  may 
show  himself  entitled  to  recover  without 
being  able  to  connect  himself  with  the  com- 
monwealth. The  order  in  which  he  intro- 
duces his  chain  of  paper  title  is  a  matter 
generally  left  to  his  own  convenience,  and, 
although  be  may  not  be  able  to  trace  the 
legal  title  back  from  himself  to  the  com- 
monwealth by  reason  of  the  defective  ac- 
knowledgment of  some  deed,  or  from  any 
other  cause,  he  is  permitted  nevertheless  to 
go  back  as  far  as  he  can,— In  fact  to  In- 
troduce any  and  all  the  paper  titles  he  may 
have  to  the  land  in  controversy,— for  the 
purpose  of  showing  the  nature  of  his  claim, 
and  the  commencement  and  extent  of  his 
possession. 

The  first  deed  offered  by  plaintiffs  and 
ruled  out  by  the  circuit  court  is  a  copy  of 
a  deed  from  James  Hector  to  Robert  Belch- 
er, dated  the  11th  day  of  May,  1S12,  pur- 
porting to  sell  and  convey  a  certain  bound- 
ary of  land  supiMsed  to  contain  1,500  acres, 
signed,  sealed,  and  delivered  In  the  presence 
of  three  witnesses;  but  It  was  proved  be- 
fore the  clerk  by  but  two  of  the  witnesses, 
whereas,  as  the  law  then  was,  it  was  neces- 
sary to  be  proved  before  the  clerk  or  court 
by  the  three  witnesses  before  it  could  be 
proi>erly  admitted  to  record.  See  1  Bev. 
Code  1819,  p.  362,  {{  1-6.  The  deed,  there- 
fore, not  having  been  duly  admitted  to  rec- 
ord, a  copy  from  such  record  was  not  com- 
petent evidence.  The  second  copy  of  a  deed 
excluded  by  the  court  was  of  a  deed  made 
by  James  Hector  to  Obadlah  Belcher,  dated 
the  11th  day  of  May,  1842,  for  2,500  acres, 
executed  In  the  presence  of  tlu'ee  witnesses, 
but  admitted  to  record  on  the  11th  day  of 
July,  1845,  after  being  proved  before  the 
clerk  of  the  county  court  of  Mercer  county 
by  the  oaths  of  but  two  of  them.  Such 
copy  was  properly  rejected  as  incompetent 
evidence  for  the  same  reason  as  the  first, 
there  being  no  law  authorizing  it  to  be  ad- 
mitted to  record  on  proof  by  less  than  three 
witnesses.  The  Code  of  1849,  taking  effect 
on  the  1st  day  of  July,  1850,  was  the  first 
statute  to  reduce  the  number  to  two.  See 
Code  1849  (Ed.  1860),  p.  569,  c.  121,  f  2.  The 
next  paper  offered  In  evidence  by  plaintiffs 
was  an  office  copy  of  a  deed  dated  May  12, 
1842,  from  Obadiah  Belcher  to  Chrlspianos 
Belcher  for  1,500  acres,  admitted  to  record 
on  the  9th  day  .of  February,  1846,  on  proof 
'before  the  clerk  by  but  two  of  the  three 


sobecrlbiag  wttnessas,  which  was  also  prop- 
erly niled  out  for  the  same  reason.  And, 
ev«n  if  competent,  there  is  nothing  t*  show 
that  they  were  relevant,  for  there  is  nothing 
on  their  face  showing  that  they  covered, 
in  whole  or  in  ijart,  the  land  in  oontroveray; 
nor  was  any  such  proof  offered,  nor  any 
statement  made  that  plaintiffs  expected  to 
follow  them  up  with  any  such  evidence. 

Did  the  court  err  in  ruling  out  the  record 
of  recovery  in'  ejectment  of  Witten  t.  Silia 
Perdue  et  al.  bad  by  judgment  entered  oa 
the  6th  day  of  May,  1873?  That  recovery  by 
William  H.  Witten  of  Silas  Perdue  embraced 
ttie  land  in  controversy.  It  was  followed  by 
a  writ  of  possession,  issued  on  the  19th  diy 
of  May,  1873,  which  was  executed  on  the 
12tb  day  of  July,  1873,  by  the  deputy  sheriff  o( 
Mercer  county  idadng  the  plaintiff,  William 
H.  Witten,  in  possession  of  the  land.  There 
was  evidence  tending  to  show  that  when  tbat 
suit  was  bi-ou^t  by  filing  the  dedaratioa 
and  proof  of  the  service  of  notk:e  on  defend- 
ant Obadiah  Belcher  oa  the  27th  day  of  Jan- 
uary, 1873,  and  on  defendant  SUaa  Perdue  on 
the  28th  day  of  January,  1873,  SLlsm  Perdue 
was  in  actual  possession  of  the  premises  m 
tenant  of  George  W.  Perdue,  the  defendant 
here;  and  that  George  W.  Perdue  bad  actual 
notice  of  the  bringing  of  that  suit  against  his 
tenant  Defendant  George  W.  Perdue  cUim- 
ed  under  a  deed  from  Zacbariah  Perdue  to 
him  for  SO  acres,  dated  25th  March,  1868,  be- 
ing part  of  a  Junior  grant  to  Zachariah  tor 
400  acres,  dated  31st  day  of  May,  1S49;  lad 
his  claim  was,  and  his  own  evidence  tended  to 
show,  that  under  this  deed  for  50  acres  be 
took  actual  possession  of  the  land  In  contro- 
versy in  1868,  and  so  h^d  the  same  continu- 
ously until  this  suit  was  brooghf;.  There  is 
certainly  one  ground  upon  which  this  record 
was  relevant,  and  admissible  in  evidence:  (1) 
It  tended  to  show  that  defendant  George  W. 
Perdue  had  not  had  continuous,  unintemqK- 
ed  possession  of  the  land  since  1868;  and  (2)  it. 
with  the  accompanying  evidence,  tended  to 
show  that  there  had  been  a  judgment  against 
him  in  favor  of  Witten,  under  whom  these 
plaintiffs  claim.  Whether  it  is  oonclusive 
against  him  as  to  such  title  and  right  of  pos- 
session may  admit  of  grave  doubt  Our  stat- 
ute on  the  action  of  ejectment  (chapter  90. 
Codes  1868,  1891)  aboashes  the  writ  of  right, 
and  molds  into  the  one  action  called  "eject- 
ment" simple,  and  comprehending  all  the  sub- 
stantial provikons  of  former  law,  with  sucti 
improvements  as  were  found  to  be  proper  to 
disentangle  justice  from  nets  of  form,  pre- 
serve all  the  benefits  of  the  writ  of  right  and 
of  the  action  of  ejectment,  as  well  as  of  all 
other  actions,  possessory  and  droitural,  ana 
Is  also  made  comprehensive  enough  to  try  the 
mere  right  to  real  property,  as  well  as  the 
right  of  possession,  and  to  detennlne  it  final- 
ly, being  substantially  a  writ  of  right  as  much 
as  an  action  of  ejectment  See  Bc|»ort  of  Re- 
visors  of  Code  1849,  p.  691,  note.  Such  stat- 
utory remedy  prevails  now  pretty  much  ev- 
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Cfrywbere  throughout  common-law  countries, 
and,  except  where  a  second  trial  Is  given,  is 
a  condnsiTe  and  final  determination  as  to  the 
title  or  right  of  possession  established  in  such 
action  apon  the  party  against  whom  it  is  ren- 
dered, and  against  all  persons  claiming  from, 
through,  or  under  such  party  by  title  accro- 
log  after  the  commencement  of  snch  action, 
except  as  thereinafter  mentioned  (see  section 
35,  c.  90,  Oode);  and  such  conclusireness  and 
finality  applies  as  much  to  a  judgment  by  de- 
fault as  to  one  rendered  on  verdict  found  on 
issue  Joined,  for  section  12,  c.  90,  says:  "And 
if  the  defendant  fftll  so  to  appear  and  plead, 
his  default  shall  be  entered  and  Judgment 
given  against  him."  Sectton  0,  c.  90,  pre- 
scribes  that  "the  person  actually  occupying 
the  premises  shall  be  named  defendant  in  the 
declaratlMi."  If  they  be  not  occupied,  the  ac- 
tion must  be  against  some  person  exercising 
acts  of  ownership  thereon,  or  claiming  title 
thereto,  or  some  interest  tiierein,  at  the  com- 
mencement of  the  anit.  If  the  lessee  be  made 
defendant  at  the  suit  of  a  party  claiming 
against  the  title  of  his  landlord,  snch  landlord 
may  appear,  and  be  made  a  defendant  with, 
or  in  the  place  of,  his  lessee.  It  is  conceded 
that  the  action  of  ejectment  of  1873  was  gov- 
erned by  the  law  as  it  was  under  the  C!ode  of 
1S68,  and  it  was  held  under  the  law  as  It 
then  was  (prior  to  the  act  of  18T7)  that  the 
action  could  be  brought  only  against  the  party 
in  possession  when  the  premises  were  occu- 
pied. Johnston  v.  Mann,  21  W.  Va.  15.  It 
was  optional  with  the  landlord,  Oeorge  W. 
Perdue,  whether  he  would  appear  or  not. 
The  plaintiff  could  not  make  him  a  defend- 
ant, as  the  premises  were  then  occupied  by 
liis  tenant,  Silas  Perdue,  as  the  plaintiffs  in 
this  salt  claim,  and  as  their  evidence  tends 
to  prove;  for  the  term,  "actually  occupying 
the  premises,"  as  used  in  the  statute,  is  not 
confined  to  one  who  has  his  home  and  dwell- 
ing place  upon  the  premises,  but  embraces 
one  who  is  in  actual  possession  by  tlie  ordi- 
nary, visible,  continuing  acts  of  ownersliip 
which  has  produced  a  cliange  in  their  condi- 
tion, giving  them  the  appearance  of  being 
used.  So  the  term  Is  used  in  the  cases  of 
Taylor  v.  Burneldes,  1  GraL  165;  Overton  v. 
DavissoD,  Id.  2U.  And  such  actual  posses- 
sion once  taken  and  held  by  fencing  a  field 
and  cultivating  crops  Is  presumed  to  continue 
until  the  contrary  appears;  throughout  the 
winter  season,— the  mouth  of  Jantiary,  for  ex- 
ample, as  In  this  case,— although  no  visible 
use  may  then  be  made  of  the  premises  other 
tbaa  the  fact  of  having  it  inclosed  or  fenced 
in.  These  plaintiffs  claim  by  title  regularly 
derived  from  William  H.  Wltten  by  convey- 
ances made  since  his  recovery  of  the  land  in 
controversy  by  the  judgment  rendered  on  de- 
fault against  Silas  Perdue  in  1873.  In  that 
action  of  ejectment  William  H.  Wltten  com- 
plained and  averred  that  on  the  1st  day  of 
January,  1873,  he  was  seised  and  imsseased 
in  fee  simple  of  a  certain  tract  of  land,  giving 
the  metes  and  bounds,  which  includes  the 
v.2Js.E.no.lO — 47 


land  here  and  now  in  controversy;  and,  be- 
ing so  seised  and  possessed,  the  defendants 
Obadiah  Belcher  and  Silas  Perdue  after- 
wards, to  wit,  on  the  day  and  year  aforesaid, 
entered  upon  said  premises,  and  unlawfully 
withheld  the  said  premises  from  the  said 
plaintiff.  The  plea  of  not  guilty  would  have 
put  these  fticts  in  issue,  and  would  have  put 
plaintiff  to  the  proof  of  such  right  to  the  pos- 
session of  the  premises  at  the  time  of  the 
commencement  of  the  suit,  and  such  proof 
would  have  been  necessary  to  uphold  and  Jus- 
tify sudi  verdict  and  judgment.  And  the 
Judgment  by  default  against  SUas  Perdue  was 
attended  by  the  same  legal  consequences  of 
conclusiveness  as  if  there  had  been  a  verdict 
fbr  the  plaintiff  (see  1  Freem.  Judgm.  {  330), 
(or  such  is  the  language  of  our  statute.  It 
makes  no  distinction.  See  Green  v.  Hamil- 
ton, 16  Md.  317,  77  Am.  Dec.  295,  notes. 
George  W.  Perdue,  being  the  landlord,  was 
the  real  party  in  interest,  who  could  not,  as 
tbs  law  then  was,  have  been  made  a  defend- 
ant, who  would,  however,  have  been  the  real 
party  benefited  had  there  been  a  defense  and 
Judgment  in  fkvor  of  his  tenant,  or  had  he 
made  himself  a  defendant,  and  obtained  such 
Judgment.  Such  a  one,  having  an  opportu- 
nity to  make  defense,  and  standing  by  and 
letting  judgment  against  his  tenant  go  by  de- 
fault, would,  under  our  then  statnte,  seem  to 
be  as  much  lx>und  and  concluded  as  his  ten- 
ant in  possession  (there  being  no  fraud  or 
odlnsion  which  vitiates  such  judgments),  for 
the  plaintiff  could  not  make  him  a  defendant, 
but  he  could  enter  himself  as  such,  and  make 
defense,  if  be  saw  fit  But  the  law  has  been 
changed,  and  now  permits  the  plaintiff  to 
make  the  landlord  a  codefeudant  See  sec- 
tion 5,  c.  90,  Code  (Ed.  1891)  p.  699. 

Can  it  be  said  that  this  record  is  res  inter 
alios  acta,  when  the  law  did  not  permit  the 
plaintiffs  to  make  him  a  defendant,  but  did 
give  the  landlord  such  right,  and  the  notice 
of  the  suit  gave  him  the  opportunity  to  con- 
trovert the  plaintiffs'  claim,  and'  resist  their 
demand?  Still  such  a  judjfment  by  default 
against  the  tenant  is  so  obviously  dangerous, 
as  being  exceptionally  open  to  the  temptation 
of  abuse  with  serious  consequences,  that,  if 
it  were  necessary  to  decide  it,  I  should,  as 
now  advised,  be  reluctant  to  hold  the  landlord 
to  have  been  a  party  to  such  first  suit,  within 
the  meaning  of  the  term  as  used  in  the  stat- 
ute, as  this  could  only  be  done  by  construing 
the  term  "party,"  as  used  in  section  35  of 
chapter  90,  to  comprehend  the  party  in  inter- 
est, and  that  the  landlord  in  this  case  was  a 
party  by  representation.  But,  without  giv- 
ing It  a  conclusive  effect,  there  are  other 
grounds  upon  which  the  competency  of  the 
excluded  record  can  be  safely  fested,  and 
among  them  the  one  first  noted,  vl«.  that  it 
proves  Witten's  possession  and  defendant 
George  W.  Perdue's  want  of  possession  in 
1873,  when  the  writ  of  possession  was  exe- 
cuted. See  2  Herm.  Estop,  p.  224,  cItin^ 
CiarksoD  v.  Stanchfield,  57  Mo.  573;   Mitchell 
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T.  Bavls,  23  Cal.  3S1;  CJblrac  v.  Relnlcker,  11 
Wheat  280;  Jackson  y.  Hill,  8  Cow.  294. 
Tlie  evidence  tends  to  prove  that  Silas  Per- 
due was  the  tenant  of  George  W.  Pei-due;  and 
the  judgment  and  writ  of  possession  executed 
against  Silas,  putting  the  plaintiff  Witten, 
who  claimed  in  fee  simple  for  himself,  into 
possession,  at  least  had  the  ettect  of  Inter- 
rupting and  changing  the  character  of  the 
possession;  and  such  record,  as  already  stat- 
ed, was  to  that  extent  and  for  that  purpose 
relevant  and  material.  See  2  Black,  Judgm. 
i  577,  citing  Stridde  v.  Saronl,  21  Wis.  175; 
Read  V.  Allen,  58  Tex.  380;  Cbant  v.  Reyn- 
olds, 49  Cal.  213;  Read  v.  Allen,  66  Tex.  176. 
Thb  pleadings  In  ejectment  are  broad  and  In- 
definite. They  contain  no  recital  of  title. 
The  plaintiOs'  chain  of  title  shows  that  they 
claim  under  Witten,  the  plaintiff  in  the  for- 
mer action;  and  it  la  competent  to  show  by 
parol  that  Silas  Perdue  claimed  as  tenant, 
and  was  in  possession  under  Oeorge  W.  Per^ 
due,  at  the  time  of  Witten's  recovery  against 
Silas,  for  in  no  other  way  than  by  such  parol 
helping  evidence  can  the  Judgment  be  applied 
to  its  prefer  subject-matter,  or  what  was  de- 
cided be  ascertained,  and  given  its  true  legal 
effect,  if  any,  between  the  parties  to  this  suit 
For  the  reasons  given,  I  am  of  opinion  that 
the  record  in  the  action  of  ejectment  of  Wit- 
ten V.  Silas  Perdue  and  the  evidence  of  the 
witness  Witten  were  improperly  excluded,  to 
the  prejudice  of  the  plain  tifCs.  Therefore  the 
Judgment  complained  of  must  be  set  aside, 
and  a  new  trial  be  awarded. 


ELDER  et  al.  v.  INCORPORATORS  OF 

CENTRAL  CITY. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  27,  1895.) 

Bpboiai,  liiaiBLATioN— Incobporatiox  of  Munici- 
palities. 
Chapter  47  of  the  Code,  In  relation  to  the 
Incorporation  of  cities,  towns,  and   villageSj  in 
BO  far  as  it  confers  on  the  circuit  court  functions 
in  their  nature  judicial  and  administrative,  al- 
though in  furtherance  of  the  power  of  the  legis- 
latire  department  of  the  state  government,  is 
constitutional  and  vaiid. 
(Syllabus  by  the  Court.) 

Error  to  circuit  court.  Cabell  county. 

On  the  application  of  J.  S.  P'ari'  and  others, 
the  town  of  Central  City  was  incorporated 
by  order  of  the  circuit  court,  from  which 
order  B.  D.  Elder  and  others  bring  error. 
AfSrmed. 

C.  S.  Welch  and  Simms  &  Enslow,  for 
plnlntifFs  In  error.  Geo.  J.  McComas,  for 
defendants  in  error. 

HOLT,  P.  The  circuit  court  of  Cabell 
county,  on  petition  of  J.  S.  Fair  and  others, 
by  order  entered  on  the  31at  day  of  July, 
1893,  directed  a  certificate  of  Incorporation 
to  be  issued  of  a  part  of  Guyandotte  dis- 
trict as  a  town  by  the  name  of  Central  City, 
from  which  order  B.  D.  Elder  and  others  ob- 


tained this  writ  of  error.  In  1872  the  or- 
ganization of  many  parts  of  the  state  Into 
municipal  corporations,  for  the  purpose  of  lo- 
cal self-government  had  become  a  matter  of 
frequent  and  urgent  necessity.  The  fram- 
ers  of  the  constitution  thought  that  this  need 
in  the  great  majority  of  cases  conld  be  met 
more  eSlciently  and  Impartially  by  a  general 
law  than  by  a  great  multitude  of  special 
enactments;  hence  section  39  of  article  6  of 
the  constitution  prescribes  that  the  legisla- 
ture shall  not  pass  special  laws  incorporat- 
ing cities,  towns,  or  villages,  or  amending 
the  charter  of  any  city,  town,  or  village,  con- 
taining a  population  of  less  than  2,(X)0,  but 
should  provide  for  the  same  by  general  law. 
Thereupon  the  legislature  enacted  chapter 
47  of  the  Code,— see  Code,  p.  421  (Ed.  1S91), 
—which  provides  that  any  part  of  any  dis- 
trict or  districts  not  included  within  any  in- 
corporated town,  village,  or  city,  and  cod- 
taining  a  resident  population  of  not  less  than 
100  persons,  and  if  it  shall  include  within  Its 
boundaries  a  territory  of  not  less  than  one- 
quarter  of  one  square  mile  in  extent  may  be 
incorporated  as  a  city,  town,  or  vlUage.  un- 
der the  provisions  of  this  chapter.  It  then 
provides  that  an  accurate  survey  and  map 
siiall  be  made  of  the  territory;  that  a  ceu-sD.* 
of  the  resident  population  sliail  be  taken: 
public  notice  thereof  be  given  that  applica- 
tion will  be  made  to  the  circuit  court  for  a 
certificate  of  lncorporatl«n:  and  that  the 
question  will  be,  at  a  named  time  and  place, 
submitted  to  the  vote  of  the  qualified  resi- 
dent voters;  and  upon  filing  a  proper  certifi- 
cate, and  upon  satisfactory  proof  tbat  a  ma- 
jority of  all  the  qualified  voters  residing 
within  such  boundary  have  voted  In  favor 
of  such  Incorporation,  and  that  all  tbe  pro- 
visions of  the  law  have  been  complied  with, 
the  circuit  court  shall  by  an  order  entered  of 
record  direct  the  clerk  of  said  court  to  issue 
a  certificate  of  Incorporation  of  such  city, 
town,  or  village  in  form  or  In  substance  as 
foUows  (giving  the  form).  The  statute  then 
proceeds  to  prescribe  the  various  powers 
and  duties  of  such  municipal  corporation. 
This  statute  itself  erects  the  local  body  of 
citizens  into  a  municipal  corporation  upon 
their  bringing  themselves  within  its  prorl- 
sions  and  upon  complying  with  its  terms,  all 
of  which  are  specified  and  fixed  therein  (8«e 
Thomp.  Corp.  f  110  et  seq.);  and  whether 
the  facts  thus  required  exist  In  the  partic- 
ular case  the  circuit  court  after  due  no- 
tice to  all  concerned  and  an  opportunity  to 
be  heard  against  the  application,  ascertains 
and  determines.  This  is,  at  least,  an  admin- 
istrative or  quasi  Judicial  function,  which 
the  circuit  court  may  be  autborised  to  per- 
form. See  latter  clause  of  section  12.  an. 
8,  Const  This  court  has  already  held  tho 
statute  in  question  to  be  constitutional  isei* 
In  i-e  Town  of  Union  Mines,  39  W.  Va.  17?>. 
19  S.  E.  398);  and,  no  other  objectlou  beinp 
made  or  discussed,  the  Judgment  complain- 
ed of,  in  my  opinion,  ought  to  be  affirmed. 
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as  a  constitutional  question  is  InTOIved;  but 
the  majority  of  the  conrt  being  of  opinion 
tliat  the  matter  Is  only  administrative,  and 
that  tbla  conrt  bas  no  Jurisdiction  in  a 
matter  merely  quasi  Judicial,  the  writ  of  er- 
ror must  be  dismissed  as  Improrldently 
awarded. 


COSNEB  et  «1.  t.  McCRUM  et  aL 

(Supreme  Conrt  of  Appeals  of  West  Virginia. 

April  3.  1803.) 

DsED— Hcsbjlnu  to  Wipe— Bbai. 

1.  A  paper  porportlnc  to  be  a  deed  or  gift  of 
real  estate,  which  has  a  scroll  annexed  to  the 
grantor's  aignature,  with  the  word  "seal"  written 
in  it,  but  which  fitils  to  recognize  aaid  scroll  as  a 
seal  in  the  body  of  the  inatrument,  but  which  pa- 
per has  been  duly  acknowledged  for  record  by  the 
grantor,  held  to  be  a  deed. 

2.  A  deed  from  a  husband  to  his  wife  for 
real  estate,  while  tnooeratiye  and  void  at  law,  is 
neTertheleas  Talld  in  equity,  and  will  confer  upon 
the  wife  a  good  equitable  estate,  which  in  all 
cases  win  be  enforced  against  the  husband  by  a 
coort  of  equity. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Tucker  county. 

BUI  of  review  by  C.  P.  Cosuer  and  others 
against  C.  McCrum  and  others.  B'rom  the  de- 
cree rendered,  C.  P.  Cosner  appeals.  Revers- 
ed. 

Dayton  A  Dayton  and  A.  B.  Parsons,  for 
appellant    W.  B.  Maxwell,  for  appellees. 

ENGLISH.  J.  On  the  23d  day  of  Novem- 
ber, 18U1,  C.  P.  Coener,  U.  S.  Cosner,  Free- 
land  U.  Cosner,  and  others,  parties  defend- 
ant in  a  certain  suit  in  eqni^  pending  in  the 
circuit  coort  of  Tucker  county.  In  which  S. 
.\rcCmm  was  plaintlft,  liled  their  petition, 
verlded  by  affidavit.  In  the  nature  of  a  bill 
of  review,  alleging  errors  in  a  decree  of  sale 
which  bad  been  entered  in  said  cause  at  the 
■Tune  term,  1891,  of  said  court,  and  praying 
for  a  review  and  hearing  of  said  decree,'  and 
n  correction  of  the  errors  therein,  which  peti- 
tion, 'With  its  exhibits,  was  ordered  to  be 
tiled;  and  the  plaintiff,  8.  McCmm,  appeared 
thereto,  and  waived  the  service  of  process 
therein,  and  tendered  his  answer  to  said  pe- 
tition, admitting  that  said  decree  of  sale  was 
erroneous  in  so  far  as  the  same  directed  a 
sale  of  the  land  directed  to  be  sold  before 
the  assignment  of  tbe  widow's  dower  there- 
in, bnt  denying  that  tbere  was  any  other  er- 
ror In  said  decree;  and  on  his  motion  said  an- 
swer ivas  ordered  to  I>e  filed,  upon  considera- 
tion whereof  it  was  ordered  that  so  much  of 
■<.iid  decree  as  directed  a  sale  of  the  land  of 
Solomon  W.  Cosner,  deceased,  which  land 
was  ordered  to  be  sold  before  tbe  assignment 
of  tbe  widow's  dower  therein,  be  reversed 
and  set  aside.  Commissioners  were  appoint- 
ed to  go  upon  the  201  acres  of  land  in  the  com- 
missioners' report  mentioned,  and  ascertain 
if  tbe  same  coold  be  Identified  and  located, 
and,  if  so,  to  lay  off  and  assign  unto  Eliza- 
beth Cosner,  widow  of  Solomon  W.  Cosner,  de- 


ceased, one-third  thereof,  as  and  for  ber  dow- 
er therein,  having  regard  to  quantity  and 
quality;  and  said  commlssIoArs  were  direct- 
ed to  further  ascertain  and  report  if  tbe  said 
Solomon  W.  Cosner  died  seised  of  any  other 
lands,  and.  If  so,  they  should  assign  to  his 
said  widow  her  dower  portion  therein,  bar- 
ing regard  to  quantity  and  quality.  Tne  er- 
rors alleged  and  relied  upon  by  the  petition- 
ers, G.  P.  Cosner  and  others,  to  annul  and  set 
aside  the  decree  rendered  in  said  cause  of  8. 
McCrum  v.  F.  H.  Cosner,  administrator,  etc., 
entered  at  the  June  term,  1891,  are:  (1)  That 
the  said  decree  directs  201  acres  of  land  to  be 
sold,  but  nowhere  upon  the  face  of  said  de- 
cree, or  in  the  pai>er8  or  proceedings  in  the 
cause,  is  there  any  identification  of  tbe  said 
201  acres,  or  any  description  thereof  whereby 
the  same  can  be  In  any  manner  located,  or  Its 
boundai-Ies  defined,  and  it  was  wholly  Impos- 
sible for  petitioners  to  know  or  understand 
which  one  of  their  lands  was  to  be  sold.  (2) 
The  land  was  decreed  to  be  sold  subject  to 
the  dower  of  the  widow,  Catherine  Cosner, 
who  had  In  no  way  expressed  ber  election  to 
take  her  dower  interest  in  money.  Instead  of 
In  kind.  (3)  Said  petitioners  alleged  that  said 
Solomon  W.  Cosner  died  seised  of  no  real  es- 
tate, but  all  that  be  was  ever  possessed  of  was 
conveyed  away  by  him  In  bis  lifetime,  by 
largely  voluntary  deeds,  which  were  execut- 
ed more  than  five  years  before  the  Institution 
of  said  snlt;  that  by  deed  of  gift,  purely  vol- 
tmtary,  as  shown  on  its  face,  nearly  13  years 
before  this  suit  was  brought,  and  when  the 
said  Solomon  W.  Cosner  was  in  no  way  in- 
debted, he  conveyed  all  of  the  lands  of  which 
be  was  possessed,  consisting  of  three  tracts, 
of  621  acres,  106  acres,  and  148  acres,  In  Ca- 
naan Valley,  fully  described  In  said  deed,  to 
his  said  wife,  Catherine  Cosner,  and  her  chil- 
dren, which  deed  was  duly  acknowledged,  de- 
livered, and  admitted  to  record;  that  subse- 
quently said  Catherine  Cosner,  the  wife,  and 
W.  H.  H.  Cosner  and  wife,  Armeda  J.  Flan- 
agan and  husband,  C.  C.  Cosner,  and  Eliza- 
beth Cosner  (then  Harr)  reconveyed  their  In- 
terests In  said  lands  to  said  Solomon  W.  Cos- 
ner, who  shortly  after,  by  deed  dated  March 
9,  18S0,  conveyed  166  acres  of  said  lands  to 
Emile  and  F.  H.  Cosner,  and  by  deed  of 
same  date  conveyed  to  Melissa  J.  Cosner,  tbe 
wife  of  W.  H.  H.  Cosner,  100  acres  thereof, 
and  by  deed  of  same  date  conveyed  to  C.  C. 
Cosner  100  acres,  all  of  which  deeds  were 
voluntary,  bnt  were  delivered  and  recorded 
at  least  10  years  before  said  suit  was  brought; 
that  on  the  20th  day  of  July,  1880,  by  deed  of 
that  date,  and  for  a  valuable  consideration, 
said  Solomon  W.  Cosner  conveyed  186  acres 
of  said  lands  to  his  cousin  Daniel  Cosner,  and 
by  deed  dated  April  26,  1888,  for  a  valuable 
consideration,  tbe  said  S.  W.  Cosner  sold  and 
conveyed  88  acres  of  said  land  to  Mitchell 
Carroll  and  wife,  both  of  which  deeds  were 
duly  admitted  to  record,  which  conveyances 
more  than  covered  the  entire  Interest  of  said 
S.  W.  Cosner  in  said  lands,  and  therefore  the 
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remainder  of  said  lands  were  In  no  wise  sub- 
ject to  hla  debts.  And  for  these  reasons  tbey 
pray  that  aald  Inal  decree  may  be  annulled 
and  set  aside,  tbat  said  lands  may  be  held  ex- 
empt from  the  debts  of  said  Cosner,  and  that 
the  title  thei-eto  be  held  to  be  vested  In  petl- 
tlonei-8  and  the  other  beneficiaries  under  the 
deeds  therein  set  forth,  and,  there  being  no 
assets  for  the  paym^it  of  said  debts  set  forth 
in  said  decree,  may  said  original  cause  be  dis- 
missed, etc.  On  the  14tb  day  of  June,  1892, 
tbe  defendant  S.  McCnun  obtained  leave  to 
file  an  amended  answer  to  the  plaintiff's  pe- 
tition, in  wblcb  be  claims  tbat,  from  an  in- 
spection of  the  alleged  deed  from  Solomon  W. 
Cosner  to  Catherine  Cosner  and  her  children, 
1^  will  be  seen  that  the  same  is  no  deed,  but 
Is  only  an  agreement,  so  far  as  tbe  land  men- 
tioned therein  is  concerned,  to  make  a  gift 
thereof  to  said  Catherine  Cosner  and  her  chil- 
dren, and  no  actual  conveyance  of  said  land 
was  ever  made  to  said  donees,  and  that  said 
alleged  deed  is  tbe  only  shadow  of  claim  tbe 
said  petitioners  have,  or  ever  had,  to  said 
land,  except  as  heirs  of  said  Solomon  W.  Cos- 
ner, and  that  said  agreement  to  make  a  g;lft 
did  not  vest  any  right,  legal  or  equitable,  in 
said  donees,  and,  no  actual  transfer  of  said 
land  having  been  made,  the  said  agreement, 
as  against  respondent,  a  creditor  of  said  Sol- 
omon W.  Cosner,  was  an  absolute  nullity,  and 
cf  no  effect  whatever.  He  also  directs  atten- 
tion to  the  fact  that  said  alleged  deed  Is  not 
under  seal,  the  description  of  the  property 
claimed  to  have  been  conveyed  thereby  vague 
and  uncertain,  and  but  one  guaranty  is  named 
therein,  and  that  said  pretended  deed  la  void 
for  uncertainty;  that  after  the  execution  of 
said  pretended  deed  the  pai-tles  thereto  re- 
garded the  same  as  an  absolute  nullity.  Said 
Solomon  W.  Cosner  remained  in  the  posses- 
sion of  tbe  land,  and  treated  It  as  his  own, 
and  tbe  said  donees,  nor  any  of  them,  at  any 
time,  ever  attempted  to  use,  control,  or  man- 
age the  same,  or  any  part  thereof,  and,  after 
the  death  of  the  said  Solomon  W.  Cosner, 
partitioned  the  same  among  themselves,  as 
ilia  heirs,  and  exchanged  mutual  deeds  of 
partition;  and  tbe  said  S.  W.  Cosner  claimed 
such  exclusive  and  notorious  ownership  over 
said  land  that  after  the  execution  of  said  al- 
leged deed  to  Catherine  Cosner,  eta,  he  actu- 
ally conveyed  away  two  large  parcels  thereof 
to  Daniel  Cosner  and  Mitchell  Carroll,  and 
made  general  warranty  deeds  therefor.  Re- 
spondent also  denies  tbe  right  of  Freeland  H. 
<'08ner  to  be  entertained  by  said  petition  for 
any  purpose,  for  the  reason  tbat  he  filed  bis 
answer  In  tbe  original  cause,  raising  tbe  very 
questions  sought  to  be  reviewed  by  said  peti- 
tion, and  the  same  were  decided  against  him, 
and  the  opinion  of  the  court  upon  these  ques- 
tions was  not  only  conclusive  against  the 
said  Freeland  H.  Cosner,  but  was  also  conclu- 
sive against  all  the  petitioners.  And  re- 
spondent charges  tbat  tbe  questions  sought  to 
be  raised  by  said  petition  are  not  such  ques- 
tions aa  can  be  raised  on  a  proceeding  of  this 


kind,  but  such  of  said  petitioners  aa  let  said 
original  cause  go  by  default  can  only  review 
said  decree  by  errors  appearing  upon  the  face 
of  the  proceedings,  and  cannot  In  thia  wa.r 
bring  In  matter  to  the  attrition  of  tbe  court; 
but.  If  said  petition  la  to  be  treated  as  a  bill 
of  review,  then  the  petitioners  do  not  present 
such  a  statement  of  fraud,  accident,  surprise, 
or  adventitious  circumstance  as  entitles  them 
to  be  entertained  for  tbe  purposes  sought  br 
said  petition,  nor  do  any  such  drcamstances 
exist  as  will  enable  them  to  amend  ttaetr  said 
petition  so  as  to  be  entertained.  And  be 
prays  tbat  said  petition  be  dismissed,  and 
that  the  lands  of  wblcb  Solomon  W.  Cosner 
died  seised  be  sold,  subject  to  the  dower  of 
tbe  widow  therein,  to  satisfy  respondent's 
debt  against  the  same.  This  amended  an- 
swer was  excepted  to  by  the  petitioner  be- 
cause It  presented  no  new  matter  of  defense, 
and  no  good  reasons  are  shown  for  Ita  filing. 
On  the  23d  day  of  June,  1882,  tbe  court  over- 
ruled tbe  exceptions  to  said  amended  answer, 
and  the  petitioners  replied  generally  thereto, 
and  the  cause  was  referred  to  a  commissioner 
to  report  all  the  facts  and  circumstances  con- 
nected with  tbe  title  to  the  land  claimed  by 
tbe  plaintiff,  S.  McCnim,  to  have  been  owned 
by  S.  W.  Cosner  at  the  time  of  his  death,  re- 
porting specially  what.  If  any,  control  and 
possession  said  Solomon  W.  Cosner  exercised 
over  the  land  In  controversy  after  the  date  of 
the  deed  from  him  to  his  wife  and  children. 
On  the  2inh  day  of  June,  1893,  tbe  cause 
was  heard  upon  tbe  report  of  James  W.  Bow- 
man, surveyor,  and  others,  commissioners  to 
assign  dower  to  said  widow,  tbe  former  or- 
ders and  decrees  therein,  and  upon  the  report 
of  commissioners,  to  which  there  Is  one  ex- 
ception filed  by  tbe  defendants,  and  upon 
the  evidence  taken  before  said  commissioner, 
upon  consideration  whereof  the  exertions  to 
tbe  report  of  Commissioners  Valentin^  and 
Adams  were  overruled,  and  said  reports  con- 
firmed, except  so  far  as  therein  modified; 
confiinned  tbe  report  of  commissioners  assign- 
ing dower  to  Catherine  Cosner,  widow  of 
Solomon  W.  Cosner;  ascertained  tbat  said  S. 
W.  Cosner,  at  the  time  of  bis  death,  was  tbe 
owner  of  three  tracts  of  land,  one  containing- 
2Z1%  acres,  one  containing  143*4  acres,  anil 
the  mill  lot  of  1  acre;  ascertained  tbe  amonots 
duft  the  plaintiff,  S.  McCrum,  and  to  Freeland 
H.  Cosner,  as  administrator  of  Solomon  W. 
Cosner;  and  decreed  that  unless  there  was 
paid  to  the  parties  entitled  thereto,  respec- 
tively, their  debts,  as  therein  ascertained  to 
be  due  them,  and  tbe  costs  of  suit,  within  30 
days,  a  special  commissioner,  therein  nametl. 
should  make  sale  of  the  land  ascertained  to 
have  been  owned  by  said  S.  W.  Cosner  at  the 
time  of  his  death,  or  so  much  thereof  as  night 
be  necessai^  to  satisfy  the  said  debts  and 
cost,  upon  the  terms  therein  prescribed,  which 
sale  was  to  be  made  subject  to  the  wldnw*s 
dower  therein;  and  a  writ  of  possession  was 
awarded  the  said  Catherine  Cosner,  If  desinsl 
by  ber,  to  have  possession  of  tbe  bind  so 
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assigned  to  ber  as  her  dower.    And  from  this 
decree  C.  P.  Cosner  obtained  this  appeal. 

In  examining  the  questions  raised  by  the 
petition  of  C.  P.  Cosner  and  others,  In  the 
nature  of  a  bill  of  review,  which  petition 
mnst  be  so  regarded,  we  encounter  some  dif- 
flcnlty  in  passing  upon  the  questions  raised 
by  said  pcrtitlon,  in  the  absence  of  the  orig- 
lual  record,  or  the  final  decree  which  is  sought 
to  be  reviewed.  Enough,  however,  appears 
from  the  allegations  of  the  petition  which 
are  uncontradicted,  and  the  exhibits  there- 
with filed,  to  enable  us  to  pass  upon  the  ma- 
terial  questions  raised. 

The  third  error  alleged  and  relied  upon  by 
the  petitioner  raises  the  question  as  to  the  ef- 
fe<-t  of  the  paper  filed  as  Exhibit  X  with  the 
petition,  which  purports  to  be  a  deed  of  gift 
from  S<^mon  Wf  Cosner  to  bis  wife  and  chil- 
dren, bearing  date  July  12,  1S77,  whereby,  in 
consideratioD  of  love  and  affection  it  is  al- 
leged in  said  petition,  he  conveyed  all  the 
lands  of  which  he  was  possessed  unto  his 
wife  and  children,  which  deed  was  duly  ac- 
knowledged and  admitted  to  record,  Wuich 
deed  was  voluntary,  and  was  acknowledged 
and  admitted  to  record  nearly  13  years  be- 
fore this  snlt  was  Instituted.  It  Is  contended 
in  argument  that  said  Exhibit  X  Is  not  a 
deed,  because  the  scroll  and  seal  are  not  rec- 
ognized in  the  body  of  the  insiroment;  and 
while  It  is  true  that  our  statute  (Code,  c.  18, 
}  15)  provides  that  "when  the  seal  of  a  nat- 
ural person  Is  required  to  a  paper,  he  may 
affix  thereto  a  scroll  by  way  of  seal  or  adopt 
as  his  seal  any  scroll,  written,  printed  or  en- 
graved made  theretm  by  another,"  a  distinc- 
tion api)ear8  to  exist  between  instruments 
whicl)  are  not  required  to  be  acknowledged 
and  recorded  and  those  that  are  only  to  be 
signed  and  sealed.  Where  the  latter  do  not 
recognize  the  scroll  or  seal  in  the  body  of  the 
instrument,  the  weight  of  authority  Is  that 
such  papers  are  not  sealed  Instruments. 
Where,  however,  a  scroll  is  annexed  to  the 
signature  of  a  paper  purporting  to  be  a  deed, 
and  the  word  "seal"  Is  written  within  the 
scrt^l,  and  said  writing  Is  properly  acknowl- 
edged and  admitted  to  record,  it  must  be  re- 
garded as  a  deed,  although  the  scroll  or  seal 
are  not  recognized  In  the  body  of  the  Instru- 
ment. So  in  the  case  of  Ashweil  v.  Ayres.  4 
Grat.  283,  the  court  of  appeals  of  Virginia 
held  that  "an  instrument  purporting  to  convey 
land,  with  a  scroll  attached  to  the  grantor's 
name,  though  the  scroll  is  not  recognized  In 
the  body  of  the  Instrument,  will  be  held  to  be 
a  deed,  where  the  Instrument  has  been  ac 
knowledged  in  court  by  the  grantor  as  his 
deed,  for  the  purpose  of  having  it  recorded." 
Prof.  Minor,  in  his  Institutes  (volume  2,  p. 
053).  upon  this  question,  says,  "In  instru- 
ments not  required  by  some  statute  to  be  un- 
der seal,  the  scroll  must  be  recognized  as  a 
seal  In  the  body  of  the  Instroment,  as  In  the 
case  of  a  common  bond  for  money;"  citing 
Clegg  V.  Lemessurier,  15  Grat  108,  where  It 
is  held  that  "a  writing  for  the  payment  of 


money  or  other  purpose^  which  Is  not  re- 
quired to  be  by  deed,  having  a  scroll  at  the 
foot  thereof,  with  the  word  'seal'  written 
therein,  but  which  is  not  recognized  in  the 
body  of  the  instrument  as  a  seal,  is  not  a 
sealed  instrument"  In  this  case.  Judge  Lee, 
in  delivering  the  opinion  of  the  court,  re- 
views the  authorities,  and,  referring  to  the 
case  of  Ashweil  v.  Ayres,  4  Grat.  283,  says: 
"And,  as  recording  was  essential  to  perfect 
the  instrument  tor  the  purposes  intended,  it 
might  be  said,  without  impropriety,  that  this 
was  part  and  parcel  of  the  perfect  deed,  and 
sufiBciently  manifested  the  recognition  of  the 
writing  as  a  sealed  instrument  The  distinc- 
tion, then,  between  Instruments  of  this  char- 
acter, whldi  can  only  be  effectual  as  deeds, 
and  a  promise  in  writing  simply  toe  the  pay- 
ment of  money,  which  might  be  IndifTerently 
an  obligation  under  seal,  or  a  promissory 
note,  and  as  to  which  neither  acknowledg- 
ment before  witnesses  or  In  court,  nor  record- 
ing, was  necessary,  must  be  apparent"  In 
the  case  of  Smith  v.  Henning,  10  W.  Va.  C30, 
Haymond,  J.,  in  delivering  the  opinion  of  the 
court,  after  elaborately  discussing  this  ques- 
tion, and  citing  the  case  of  Taylor  v.  Glaser, 
2  Serg.  &  R.  504,  and  numerous  other  authori- 
ties, says:  "In  the  case  at  bar  the  paper 
writing  in  question,  called  the  'Deed,'  from 
Jones,  the  executor,  to  the  defendant  for  the 
land  in  controversy,  commences,  'This  inden- 
ture,' etc.  It  Is  signed  by  the  execute  with  , 
his  name,  with  a  scroll  opposite  his  name,  ' 
and  within  the  scroll,  opposite  his  name,  the 
word  'seal'  is  written.  In  this  condition  the 
said  paper  writing  was  presented  to  the  clerk 
of  the  county  court  by  the  grantor  therein, 
and,  as  i)resented  with  the  scroll,— seal  and 
all,— was  acknowledged  by  him  before  the 
clerk.  Taking  the  certificate  of  the  clerk  and 
the  whole  paper  together,  it  is  manifest  that 
the  grantor  not  only  acknowledged  the  whole 
body  of  the  paper  writing,  but  his  signature 
and  scroll  as  his  seal,  because  the  word  'seaT 
was  written  within  the  scroll,  and  also  that 
in  acknowledging  it  before  the  clerk  he  ac- 
knowledged it  as  bis  deed,  as  was  then  un- 
derstood by  the  clerk,  as  is  manifest  from  the 
certificate  of  said  clerk."  This  deed  has  a 
striking  similarity  to  the  one  under  consid- 
eration,—In  fact,  in  every  material  point  it  is 
precisely  the  same;  and,  in  view  of  these 
authorities'  cited,  the  paper  bearing  date  the 
12th  day  of  July,  1877,  and  signed  by  Sol- 
omon W.  Cosner,  and  acknowledged  before 
William  Rains,  Justice,  and  admitted  to  rec- 
ord by  the  clerk  of  the  county  court  of  Tucker 
county,  was  the  deed  of  said  Solomon  W. 
Cosner  to  his  wife  and  children  for  the  prop- 
erty therein  mentioned.  The  effect  of  this 
conveyance  was  to  confer  upon  Otherine  Cos- 
ner the  equitable  title  to  the  undivided  one- 
eleventh  part  of  said  land,  and  to  convey  to 
her  10  children  the  remaining '  ten-elevenths 
thereof. 

It  appears  that  the  said  Solomon  W.  Cosnar 
originally  owned  three  tracts  of  land,  con- 
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tainlng,  reepectlvdy,  524,  1G6,  and  148  acres 
each,  and  aggregating  8SS  acres.  After  c(Wi- 
Teytng  the  same  to  his  wife  and  children, 
four^levenths  thereof,  amounting  to  304s/ii 
were  reconveyed  to  him  by  his  wife  and  three 
of  his  children,  and  then,  on  the  9tb  day  of 
March,  1880,  said  Solomon  W.  C!o8ner  con- 
veyed to  EmUe  and  F.  H.  Coener  166  acres 
thereof;  to  Melissa  J.  C!osner,  wife  of  W,  H. 
H.  Cosner,  100  acres  thereof;  and  to  C.  C 
Cosner,  100  acres  thereof,— and  shortly  after- 
wards, to  wit  on  the  20th  day  of  July,  1880, 
said  Solomon  W.  Cosner  conveyed  186  acres 
of  said  lands  to  Daniel  Cosner,  and  on  the 
26th  day  of  April,  1888,  said  Solomon  W.  Cos- 
ner conveyed  88  acres  from  said  lands  to 
Mitchell  Carroll  and  wife,  all  of  which  deeds 
were  duly  admitted  to  record;  and  the  record 
discloses  the  fact  that  while  only  8048/it 
acres  of  land  were  reconveyed  to  him,  he  has 
sold  and  conveyed  to  different  parties  640 
acres.  The  plaintlfTs  In  the  original  cause, 
80  far  as  we  can  determine  from  the  portions 
of  the  record  presented,  relied  almost  solely 
upon  the  alleged  invalidity  of  the  deed  from 
Solomon  W.  Cosner  to  his  wife  and  children, 
which  reliance  was  bnsed  on  the  fact  that 
the  seal  was  not  recotinized  in  the  body  of 
the  Instrument  Having  determined  that  this 
defect  was  cured  by  the  acknowledgment  and 
recordation,  the  next  question  was  as  to  the 
effect  of  the  conveyance  from  the  husband  to 
the  wife  directly,  and  this  question  was  de- 
termined by  reference  to  the  case  of  McICen- 
zie  V.  Railroad  Co.,  27  W.  Va.  306,  whwe  it 
was  held  "a  deed  from  a  husband  to  bis  wife 
for  real  estate,  while  Inoperative  and  void  at 
law,  is  nevertheless  valid  in  equity,  and  will 
confer  upon  the  wife  a  good  equitable  estate, 
which,  in  all  cases,  wiU  be  enforced  against 
the  husband  by  a  court  of  equity."  The  wife 
then  took  an  equitable  estate  in  the  land,  and 
the  children  a  legal  estate.  At  the  time  this 
conveyance  was  made,  it  Is  alleged  In  the 
petition,  and  undenled,  that  said  Solomon  W. 
Cosner  was  in  no  way  Indebted;  that  the 
lands  conveyed  by  him  to  his  wife  and  chil- 
dren were  all  the  lands  which  he  possessed; 
he  has  conveyed  away  more  land  than  was 
reconveyed  to  him  by  his  wife  and  a  portion 
of  his  children.  At  the  time  this  suit  was 
brought,  it  was  too  late  to  attack  any  of  these 
conveyances  as  voluntary,  and  no  effort  ap- 
pears to  have  been  made  to  assail  them  as 
fraudulent.  The  court  however,  in  the  de- 
cree complained  of,  acted  upon  the  theory 
that  the  deed  from  Solomon  W.  Cosner  to  his 
wife  and  dilldren,  not  being  under  seal,  was 
a  nullity,  and  the  commissioner  Adams— hav- 
ing foxmd  that,  if  said  deed  passed  no  title  to 
said  wife  and  children,  said  Solomon  W.  Cos- 
ner  was  at  the  time  of  his  death,  in  iSSS,  the 
owner  in  fee  simple  of  three  several  tracts  of 
land,  one  containing  221%  acres,  another  con- 
taining 143%  acres,  and  the  other  the  mill 
lot— adopted  this  view  of  the  case,  and  de- 
creed the  sale  of  these  three  tracts  of  land. 
Having,  however,  reached  the  conclusion  that 


the  paper  executed  by  Solomon  W.  Cosner  to 
his  wife  and  children  on  the  12tb  day  of 
July,  1877,  was  a  deed  conveying  an  equitable 
Interest  in  said  lands  to  his  wife,  and  a  fee- 
simple  estate  to  her  children,  and  It  being  ap- 
parent that  in  this  view  of  the  case  the  said 
Solomon  W.  Cosner,  at  the  time  of  his  death, 
was  the  owner  of  no  real  estate  which  could 
be  subjected  to  the  payment  of  his  debts,  the 
decree  complained  of  must  be  reversed,  and 
the  cause  remanded,  with  cost& 


HALE  ▼.  TOWN  OP  WESTON. 

(Supreme  Court  of  Appeals  of  West  VirEinia. 

Mardi  30,  1885.) 

UUSICIPAL  COBPOBATIOKB— InVCRIU  FnOM  De- 

PECTiVE  Street— Splittiso  Actiox. 

1.  Under  section  53  of  chapter  43  of  the 
Code,  any  person  who  sustains  a  direct  inju^  to 
his  person  or  property, — for  instance,  having  a 
limb  broken  or  a  horse  disabled, — by  reason  of  a 
street  in  a  town  being  out  of  repair,  mar  recov- 
er damages  for  such  injury  by  an  appropriate  ac- 
tion, in  a  court  of  competent  jurisdiction,  against 
said  town. 

2.  One  who  suffers  an  Injory  only  in  his 
business  from  a  street  l>eing  out  of  repair  can- 
not recover  damages  therefor  from  a  dtv  or 
town  under  section  53  of  chapter  43  of  the  Codr. 

3.  The  proprietor  of  a  brickyard  who  is  en- 
gaged in  the  manufacture  of  brick  in  the  vianitr 
of  a  city  or  town,  and  In  the  erection  of  hons^ 
In  said  town  or  city,  who,  in  common  with  otli- 
era,  Is  injured  in  his  bushiess  by  reason  of  &e 
municipal  authorities  thereof  failing  to  keep  a 
street  m  repair  which  constitutes  the  highway 
from  said  town  passing  said  brickyard,  canoo'c 
maintain  an  action  for  damages  afainat  said  dt; 
or  town  for  losses  sustained  by  him  in  his  busi- 
ness. 

4.  A  person  who  asserts  a  claim  to  a  specific 
amount  of  damages  for  an  alleged  injury  sus- 
tained in  his  business  will  not  be  allowed  to  spU: 
up  his  claim  in  order  to  reduce  it  to  the  jorisdir- 
tion  of  a  justice,  and  to  bring  consecutive  salts 
before  a  Justice  for  sach  claim. 

(Syllabus  by  the  Court) 

Error  to  circuit  court  Lewis  oonnty. 

Action  by  P.  M.  Hale  against  the  town  of 
Weston  to  recover  damages  resultlns  from  a 
defective  street  Plaintiff  had  Judgment  and 
defendant  brings  error.     Reversed. 

W.  W.  Brannon  and  Andrew  Edmlston,  fOr 
plaintiff  in  error.  W.  B.  McGary.  for  de- 
fendant in  error. 

ENGLISH,  J.  This  was  a  suit  brought  by 
P.  M.  Hale  on  the  3d  day  of  June,  1S90.  be- 
fore R.  L.  Mason,  a  Justice  for  the  connij-  of 
Lewis,  against  the  town  of  Wesson,  In  which 
the  plaintiff  claimed  and  recovered  $300  dam- 
ages. The  case  was  removed  to  the  drcolt 
court  on  certiorari,  and  was  again  tried  io 
that  court  resulting  in  a  verdict  for  the 
plaintiff,  and  judgment  for  $300.  During  tiie 
trial  of  said  action  in  the  circuit  court  the  de- 
fendant excepted  to  various  rulings  and  iit- 
structions  given  by  the  court  and,  after  the 
evidence  for  the  plaintiff  was  all  In,  the  d.- 
fendant  by  Its  counsel,  moved  the  coart  to 
strike  out  the  plaintiff's  evidence,  and  ei- 
clude  the  same  from  the  jury,  which  motioa 
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the  court  oTemiled,  and  permitted  the  said 
evidence  to  remain  before  the  jury,  and  the 
defendant  excepted.  Tlie  action  appears  to 
bare  been  predicated  npon  the  following  state 
of  tacts:  The  plaintiff  was  the  owner  and  iy^ 
erator  of  a  brickyard  In  the  Tlclnity  of  the 
town  of  Westoo  in  the  fall  and  winter  of 
1889-90,  and  In  order  to  reach  said  brickyard 
from  said  town  with  fuel  to  be  used  by  him 
In  burning  his  brick,  and  to  carry  his  brick, 
when  ready  for  use,  to  such  places  as  he  need- 
ed them,  in  the  town,  he  was  compelled  to 
pass  over  a  certain  street  of  said  town,  which 
was  In  bad  condition,  and  which,  although 
the  town  authorities  bad  attempted  to  repair 
by  scraping  dirt  into  the  holes,  was  almost 
Impassable,  on  account  of  the  wet  season 
which  followed,  and  that  by  reason  of  the 
condition  of  this  street  he  was  unable  to  haul 
fuel  to  his  kiln,  which  was  ready  to  bum; 
that  the  brick  were  Injured  by  drawing  damih 
ness,  and  be  was  damaged  thereby  to  the 
amount  of  $1,000.  The  plaintiff  was  asked 
the  question  whether  he  divided  up  his  suits, 
and  sued  tor  (300  at  different  times,  and  re- 
plied: "Yes,  ale;  I  did,  b&  I  could  get  them 
tried.  After  suing  Urst  time,  and  obtaining 
judgment,  I  waited,  thinking  the  town  au- 
thorities would  flx  up  the  street,  and,  after 
their  failure  to  do  so,  sued  again,  and  In  like 
manner,  after  waiting  a  second  time  after 
judgment,  sued  the  third  time."  The  defend- 
ant moved  to  strike  out  the  plaintifr's  evi- 
dence, to  set  aside  the  verdict,  and  award  it 
a  new  trial,  because  the  same  was  not  found- 
ed on  sufficient  evidence,  because  it  was  con- 
trary to  the  law  and  the  evidence,  and  be- 
cause the  same  was  contrary  to  the  court's 
instructions,  which  motion  having  been  over- 
ruled, the  defendant  excepted,  and  set  out  all 
the  evidence  offered  before  the  Jury  in  a  bill 
of  exceptions,  and  applied  for  and  obtained 
this  writ  of  error. 

The  first  error  assigned  and  relied  upon  Is 
tbe  refusal  of  the  court  to  strike  out  the 
plaintiff's  evidence.  Under  this  assignment 
of  en-or  the  question  is  presented  whether  or 
not  everything  being  proven  in  the  case 
which  the  evidence  tends  to  prove,  the  plain- 
tiff Is  entitled  to  recover;  In  other  words, 
does  the  fact  that  the  street  or  road  com- 
plained of,  during  the  wet  season  and  winter 
of  the  years  1889-90,  became  impassable  for. 
teams,  render  the  town  of  Weston,  through  a 
portion  of  which  said  highway  passes,  liable 
In  damages  to  the  plaintiff,  who  was  engaged 
in  the  manufacture  and  sale  of  brick  In  the 
locality  shown  by  the  evidence?  Under  the 
heading  "PubUc  Wrongs,"  Sedg.  Dam.  (5th 
Kd.)  p.  32,  says:  "To  this  general  principle, 
ttiat,  where  loss  and  legal  Injury  unite,  re- 
lief will  be  given  by  suit,  the  law  recognizes 
bnt  one  exception,— that  where  the  wrong  is 
on  so  great  a  scale  that  the  whole  community, 
or  a  large  portion  of  them,  suffer  from  it 
'Here,'  says  Blackstone,  'I  must  premise  that 
the  law  gives  no  private  remedy  for  anything 
but  a  private  wrong.'    And  so  the  law  Is 


laid  down  by  Ix)cd  Goke  in  regard  to  nuisan- 
ces on  the  highway:  'A  man  shall  not  have 
an  action  on  the  case  for  a  nuisance  done  in 
the  highway,  for  it  is  a  common  nuisance; 
and  then  it  is  not  reasonable  that  a  particular 
person  should  have  the  action,  for,  by  the 
same  reason  that  one  person  ml^t  have  an 
action  for  it  by  the  same  reason  every  one 
might  have  an  action,  and  then  he  would  be 
punished  a  hundred  times  for  (me  and  the 
same  cause.'  'In  such  a  case  the  remedy  is 
by  indictment'  So,  also,  in  the  case  of  Quin- 
cy  Canal  v.  Newcomb,  7  Mete.  (Mass.)  276,  It 
was  said  that  if  a  party  had  suffered  damage 
from  the  filling  up  of  a  canal,  and  want  of 
cleansing,  by  means  of  which  he  was  unable 
to  enter  it  it  would  have  been  a  damage  suf- 
fered in  cmnmon  with  all  other  members  of 
the  community,  and  therefore  redress  must  be 
sought  by  a  public  prosecution.  Where  one 
suffers  In  oomnuxi  with  all  the  public,  al- 
though, from  his  proximity  to  the  obstructed 
way,  or  otherwise,  ftom  his  more  frequent 
occasion  to  use  it  he  may  suffer  in  a  greater 
degree  than  others,  still  be  cannot  have  an 
action,  because  it  would  cause  such  multi- 
plicity of  suits  as  to  be  itself  an  Intolerable 
evlL  But  wliere  he  sustains  a  special  dam- 
age, differing  in  kind  from  that  which  is  com- 
mon to  others,  as  where  he  falls  into  a  ditch 
unlawfully  made  In  a  highway,  and  hurts  his 
horae  or  sustains  a  personal  damage,  then  he 
may  bring  his  action."  2  Shear.  St  R.  Neg.  { 
371,  states  the  law  upon  this  question  as  fol- 
lows: "He,  and  he  only,  can  maintain  an  ac- 
tion for  a  defect  in  a  highway  who  lias  sus- 
tained some  damage  peculiar  to  himself,  his 
trade  or  calling.  A  private  action  will  not 
lie  for  an  Injury  caused  by  the  nonrepair  of 
a  highway,  if  all  other  persons  passing  suffer 
in  the  same  kind,  even  though  In  far  less  de- 
gree. •  •  •  Thus  the  mere  fact  that  one 
is  delayed  by  an  obstruction,  and  is  obliged, 
in  common  with  every  one  tise  who  attempts 
to  use  the  highway,  either  to  pursue  his  jour- 
ney by  a  less  direct  road,  or  else  to  remove 
the  obstruction,  will  not  entitle  him  to  main- 
tain an  action  for  damages.  And  although  an 
obstruction  in  a  highway  may  make  It  diffi- 
cult, or  indeed  impossible,  for  a  merchant  to 
deliver  goods  at  his  store,  or  for  a  fanner  to 
gather  his  crops,  or  for  a  landlord  to  rent  his 
houses,  yet  If  the  whole  neighborhood  suffer 
damages  fram  the  same  cause,  similar  in 
kind,  even  If  less  in  degree,  no  damages  are 
recoverable.  Upon  this  principle,  no  one  can 
recover  damages  for  being  deprived,  with  the 
rest  of  the  community,  of  the  use  of  a  high- 
way by  its  total  obstruction,  as,  for  example, 
by  a  great  fall  of  snow."  And  In  note  1  It 
is  said:  "An  action  cannot  be  maintained 
against  a  ton-n  for  damages  alleged  to  have 
been  caused  to  the  plaintiff  by  tbe  obstruc- 
tion of  a  road  by  snow,  by  reason  whereof  he 
was  prevented  from  traveling  on  the  road  with 
his  cattle  and  teams,  and  on  foot  and  from 
transporting  his  logs  and  timber  to  a  saw- 
mill, and  from  otherwise  worUng  on  his  wood 
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lot  and  about  his  logs  and  wood,  and  a  dec!nra- 
tlon  setting  fortb  such  a  cause  of  action  is 
bad  on  demnrrer";  citing  Holman  t.  Town- 
send,  13  Mete.  (Mass.)  207,  etc.  It  is  diffi- 
cult to  distinguish  between  the  consequences 
and  liability  resulting  from  a  fall  of  snow  on 
a  highway  and  the  fall  of  rain  upon  a  street 
or  roadway  which  has  been  recently  repaired, 
and  the  holes  filled  with  loose  dirt,  as  the  re- 
sult would  be  the  same  in  both  Instances.  A 
case  very  similar  in  its  circumstances  to  tlie 
one  under  consideration  Is  that  of  Ctold  t. 
City  of  Philadelphia,  reported  in  8  Atl.  386, 
In  which  it  is  held  by  the  supreme  court  of 
Pennsylvania  that  "a  municipal  corporation 
charged  with  the  duty  of  keeping  highways 
in  repair  is  not  liable  to  the  owner  or  occu- 
pier of  property  fronting  thereon  for  a  conse- 
quential loss  to  his  business  resulting  from 
the  neglect  of  such  duty."  The  facts  in  this 
case,  as  disclosed  by  the  report  of  the  ref- 
eree, appear  to  have  been  that  the  plaintiff 
was  the  lessee  and  proprietor  of  an  inn  stto- 
ated  In  the  suburbs  of  the  city  of  Philadel- 
phia, at  which  farmers  and  drovers  were  In 
the  habit  of  stopping,  with  their  cattle,  and 
sheds  had  been  erected  for  their  accommoda- 
tion, and  the  patronage  of  the  house  was  such 
that  It  was  a  source  of  constderaittle  profit 
The  Inn  fronted  on  the  road  leadin'g  into  the 
city,  which  road  was  under  the  supervision 
of  the  city  authorities.  The. road  had  been 
neglected  for  several  years,  and,  as  a  natural 
result,  was  In  bad  repair;  and  in  the  fall  of 
1880  the  city  graded  Oowen  avenue,  at  Mt 
Airy,  some  distance  below  the  inn  of  the 
plaintiff,  and,  from  the  cuttings  made  neces- 
sary by  that  grading,  obtained  a  quantity  of 
red  or  yellow  earth  or  loam,  which  was 
spread  upon  portions  of  the  road  in  question, 
with  the  intention  of  grading  it.  During  the 
winter,  after  this  red  earth  was  put  upon  the 
road,  the  condition  of  it  was  very  bad;  the 
ruts  and  holes,  which  had  been  allowed  to 
jh^ow  deeper  in  the  old  roadbed,  were  covered 
and  hidden  from  sight  by  the  soft  earth 
spread  over  them;  and  when  the  rains  came, 
and  this  soft  earth  was  converted  into  mud, 
these  old  holes  served  as  pitfalls  for  travel- 
ers, who,  by  reason  of  the  covering  of  the 
mud,  were  nnable  to  see  them,  and  the  custom 
at  the  plaintiff's  inn  was  greatly  decreased 
by  the  condition  of  this  road.  One  of  the  de- 
fenses relied  on  by  the  city  was  that  the  ob- 
ligation imposed  upon  the  dty  to  keep  the 
road  in  repair  was  a  public  duty,  a  neglect  to 
perform  which  was  punishable  by  Indictment, 
and  that  no  one  was  entitled  to  a  private  ac- 
tion for  negligence  against  the  city,  unless  he 
could  show  some  injury  peculiar  to  himself, 
and  different  in  kind  from  that  which  was 
suffered  by  the  general  public.  The  learned 
judge,  in  concluding  his  opinion  in  this  case, 
says:  "When  a  duty  is  imposed  upon  a  mn- 
nicipal  corporation  for  the  benefit  of  the  pub- 
lic, no  benefit  or  consideration  is  received  by 
such  municipality,  as  In  the  case  of  a  trad- 
ing corporation;  hence  no  implication  arises 


of  liability  to  the  Indtvidnal  citizen  tor  an; 
injury,  which  he  has  suffered  in  common  with 
other  dtlsens,  resulting  from  a  neglect  of 
such  duty.  To  snstaln  a  contrary  doctrine 
would  be  disastrous  to  municipalities,  and 
consequently  to  the  genusl  pobllc.  If  we 
once  throw  open  the  door  to  a  rccoreir  i» 
such  cases,  how  are  we  to  measure  the  extent 
to  which  a  public  highway  may  be  out  of 
repair,  In  order  to  entitle  owners  of  property 
abutting  thereon  to  recover  damages?  Sndi 
questions  would  have  to  be  referred  to  a  jniy, 
whose  standard  of  duty  would  be  as  shifting 
aa  their  verdicts  would  be  uncertain,  and  in 
many  instances  oppressive."  Mr.  Blgi^ow,  in 
his  note  to  Rose  v.  Miles  (Lead.  Oaa.  T^rla, 
471)  states  the  general  principle  thus:  "If. 
then,  the  right  Invaded  or  impalied  Is  a  com- 
mon or  public  one,  which  every  subject  of  the 
state  may  exercise  and  enjoy,  such  as  the 
use  of  a  highway  or  canal,  or  a  public  land- 
ing place  or  a  common  watering  place  upon 
a  stream,  in  all  such  cases  a  mere  deprivatioD 
or  obstruction  of  the  nse,  which  exdndes  or 
hinders  all  persons  alike  from  the  enjoyment 
of  the  common  rl);ht,  and  which  does  net 
cause  any  special  or  peculiar  damage  to  any 
one,  furnishes  no  ground  of  action  In  favcr 
of  an  individual."  See,  also,  WlUard  t.  Cam- 
bridge, 3  Allen,  574,  the  syllabos  of  which 
case  reads  as  ftdlows:  "No  action  lies  to  re- 
cover damages  for  the  obstmctlon  of  a  high- 
way, against  a  city  which  Is  bonnd  to  keep  it 
in  r^Air,  by  an  Indlvidoal  whose  iilace  of 
business  thereby  becomes  more  dllBcalt  to 
reach,  his  business  injured,  the  delivery  of 
articles  which  he  has  sold  and  the  gathering 
of  his  crops  more  expensive,  his  hoosea  leas 
desirable  for  tmants,  and  his  rents  dimin- 
ished in  value,  if  other  persona  suffer  dam- 
ages from  the  same  cause,  similar  In  kind, 
though  less  In  degree."  Also,  Hill  v.  City  of 
Boston,  122  Mass.  344.  in  whleh  Chief  Jus- 
tice Gray,  after  carefully  reviewing  the  Eng- 
lish decisions  on  this  subject,  condndes  that 
"the  result  of  the  English  authorities  Is  tbax 
when  a  duty  Is  imposed  upon  a  municipal  cor- 
poration for  the  benefit  of  the  pnbUc,  with- 
out any  consideration  or  emolument  being  re- 
ceived by  the  corporation,  it  te  only  where  the 
duty  is  a  new  one,  or  is  such  as  la  ortBnarily 
performed  by  trading  corporations,  that  an  In- 
tention to  give  a  private  action  for  a  neglect 
of  Its  performance  is  to  be  presumed.** 

The  failure  to  keep  a  road  or  street  In  re- 
pair is  not  an  offense  against  a  singrle  indi- 
vidual, bnt  against  the  whole  commmtity.  It 
is  a  public  offense,  and  la  therefore  pnnlsii- 
able  by  Indictment.  Many  Indlvldoala  might 
complain  with  propriety  of  a  public  ofTense. 
but  the  law  does  not  delegate  the  pnninhment 
of  such  an  offense  to  each  individual  tMt 
could  reasonably  complain,  nor  does  it  allow 
him  to  recover  private  satisfactiaB,  In  the 
shape  of  damages,  unless  he  has  racetved  a 
personal  injury,  or  some  direct  damage  to  Mt 
property.  To  allow  evei7  man  who  !■  te- 
Jured  in  his  calling  or  business  I7  reason  of 
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the  bad  coudttlon  of  the  roads  and  streets 
within  the  limits  of  a  municipal  corporation 
to  sustain  au  action  agHlnst  the  town  or  cil7, 
and  receive  compensation  in  damages,  would 
lead  to  disastrous  results.    It  would  be  diffi- 
cult to  say  what  degree  of  pMfectlon  in  par- 
ing and  draining  their  ati<eet8  would  give 
nucb  a  eorporfttlon  Immunity.     The  farmer, 
the  furnisher  of  fuel,  stone,  or  brick,  and  In 
fact  every  one  having  occasion  to  pass  over 
the  street,  could  furalah  a  grievance;  and  the 
degree  of  perfection  In  the  highway  which 
would  be  acceptable  to  one  might  be  entirely 
unsatisfactory  to  another,  so  that  If  the  door 
is  thrown  open,  and  every  person  who  has  a 
real  or  supposed  cause  of  complaint  on  ac- 
count of  the  condition  ctf  the  streets  can  re- 
cover damages  against  the  city  or  town,  It 
would  lead  to  a  multiplicity  of  suits  which 
would  be  disastrous.     This  question  was  dis- 
cussed at  some  length  by  Judge  Oreen  in  the 
case  of  Watklns  v.  County  Court,  30  W.  Va. 
657,  5  S.  E.  654;  and  after  commenting  on 
our  statute  (section  S3  of  chapter  43  of  the 
Code)  which  provides  that  any  person  who 
sustains  an  injuiy  to  his  person  or  property 
by  reason  of  a  public  toed  or  bridge  in  a 
county,  or  by  reason  of  a  public  road,  bridge, 
street,  sidewalk,  or  alley  in  an  Incorporated 
city,  village,  or  town,  being  ont  of  repair, 
may  recover  all  damages  sustained  by  him  by 
reason  of  such  Injury,  etc.,  he  says,   "This 
being  the  extent  of  the  liability  In  damages 
to  any  person.  Imposed  by  statute,  for  neg- 
lect of  duty  In  reference  to  the  pnlriic  roads, 
either  by  the  county  court,  or  by  a  surveyor 
of  roads  appointed  by  the  county  court,  can 
the  county  court  be  subject  by  suit  to  the 
payment  of  damages  in  any  other  case  than 
that  specified  In  the  statute?"  etc.    And  It 
will  be  perceived  tlmt  streets,  sidewalks,  or 
alleys  In  an  incorporated  dty  or  town  being 
out  of  repair  stand  in  the  same  category.   He 
says,  also,  on  page  660,  SO  W.  Va.,  and  page 
054,  6  S.  B.:    "But  It  would  seem  to  follow 
from   the  fact  that  as  counties,  or  county 
courts,  or  other  political  corporations  who 
manage  their  aCTalrs,  are  created,  not  for  any 
private   advantage,    but    almost    exclusively 
with  a  view  to  the  policy  of  the  state,  and 
charged  with  the  superintendence  and  admin- 
istration of  th«  local  affairs  of  a  county,  as  a 
mode  of  carrying  out  such  public  policy,  they 
would  not  be  liable  in  damages  for  any  neg- 
lect of  a  public  duty  to  any  Individual  who 
had  directly  suffered  an  Injury  from  such  neg- 
lect, unless  the  statute  has  expressly,  or  by 
necessary  Implication,  made  them  resi>onsible 
as   corporations.     At  common  law,  such  po- 
litical coiporatlons  or  such  county  would  not 
l>e  liable  In  any  civil  suit  for  damages  result- 
ingr  from  a  neglect  of  duty.    And,  in  accord- 
ance with  these  views.  It  has  been  almost 
universally  held,  both  in  England  and  in  this 
country,  that  neither  a  county  nor  a  political 
corporation,  managing  Its  local  affairs,  caus- 
ing public  roads  and  bridges  to  be  made  and 
kept  In  repair,  public  school  houses  to  be 


built  and  kep>t  In  repair,  and  oUier  puMIc  dn- 
tiee  to  be  performed,  are  ever  liable,  as  corpo- 
rations, to  be  sued  by  any  individual  for  dam- 
ages sustained  by  their  neglect  to  perform 
8uchdutieB,orbythe  neglect  of  public  officers- 
or  agents  appointed  by  them  to  perfbrm  such, 
duties,  except  when  tbey  are  made  respon- 
sible as  corporations,  either  expressly  or  by 
necessary  Implication,  for  damages  resultlng- 
from  neglect  of  duty."  1  Shear.  A.  R.  Neg. 
f  203,  in  speaking  of  municipal  corporations- 
as  state  agencies,  says:  "The  governmental 
powers  of  the  state  are  further  exercised  by^ 
a  great  number  of  municipal  and  quasi  mu- 
nicipal organizations,  such  as  cities,  towns, 
counties,  and  boards,  to  which,  for  purposes- 
of  government  and  for  the  benefit  and  serr- 
ico  of  the  public,  the  state  delegates  por- 
tions of  its  sovereignty,  to  be  exercised  with- 
in particular  portions  of  its  territory,  or 
for  certain  well-defined  public  purposes.  To- 
the  extent  that  such  local  or  special  organ- 
isations possess  and  exercise  government- 
al powers,  they  are,  as  it  were,  depart- 
ments of  state.  As  such,  in  the  absence  of 
any  statute  to  the  contrary,  they  have  tbe 
privilege  and  Immunity  of  the  state.  They 
partake  of  tbe  state's  prerogative  of  sov- 
ereignty, in  that  they  are  exempt  from  pri- 
vate prosecution  for  the  consequences  of 
their  exercising,  or  neglecting  to  exercise, 
the  governmental  powers  they  possess.  To 
the  extent  that  they  exercise  such  powers, 
their  duties  are  regarded  as  due  to  the  pub- 
lic, not  to  Individuals.  Th^r  officers  are  not 
agents  of  the  corporation,  but  of  the  greater 
public,'  the  state.  No  relaticm  of  agency  ex- 
isting between  tbe  corporation  and  its  offi- 
cers with  respect  to  the  discharge  of  these 
governmental  duties,  the  corporation  is  not 
responsible  tot  the  acts  or  omissions  of  its- 
officers  therein.  This  is  nothing  more  than 
an  application  and  proper  extension  of  the 
mle  that  the  state  is  not  liable  for  the  mis- 
feasance of  Its  offlcem."  And  again,  under 
the  heading,  "The  Damage  must  be  Special 
to  PlaintlflC"  tbe  same  authors  say.  In  sec- 
tion 24:  "It  Is  not  only  essential  to  the 
maintenance  of  an  action  for  negligence  that 
some  damage  should  have  been  snCfered,  but 
that  damage  must  have  been  suffered  by  the 
plaintiff,  or  he  has  no  cause  of  action.  If, 
by  reason  of  a  breach  of  duty  owed  to  the 
public,  he  has  suffered  no  special  damage,— 
that  Is,  no  damage  other  than  such  as  every 
other  member  of  the  community  has  suffer- 
ed In  equal  measure,— a  private  citizen  has 
no  right  to  sue."  See,  also,  note  2:  "Tbe 
f&ct  that  a  dtieen's  ronte  to  bis  market  Is 
Interfered  with  by  obstructions  placed  in 
the  highway  Is  not  such  a  special  injury  as 
will  entitle  falm  to  maintain  an  action";  cit- 
ing Brant  v.  Plumer,  «M  Iowa,  33,  19  N.  W. 
842,  and  Sohn  v.  Cambem,  106  Ind.  302,  6- 
N.  E.  813.  My  interpretation  of  our  statute 
(section  0&  of  chapter  43  of  the  Code)  Is  that 
any  person  who  sustains  a  direct  injury  to 
his  person  'or  his  property,  as,  for  Instance, 
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having  a  limb  broken  or  a  horse  disabled, 
by  reason  of  the  street  or  road  being  out  of 
repair,  may  recover  damages  for  such  Injury 
by  an  appropriate  action  In  a  court  of  com- 
petent jurisdiction;  but  it  was  not  Intended 
by  said  statute  that  a  person  who.  In  com- 
mon with  the  community,  suffers  in  his  busi- 
ness relations  by  reason  of  the  bad  condi- 
tion of  the  streets,  should  recover  damages 
from  the  city  or  town  for  such  Injury. 
Therefore,  my  conclusion  Is  that  the  court 
erred  In  refusing  to  strike  out  the  plaintiff's 
evidence 

Another  question  is  raised  by  counsel  for 
the  plaintiff  In  error,  and  that  is  whether  the 
plaintiff  could  split  up  or  separate  his  de- 
mand so  as  to  bring  It  within  the  jurisdic- 
tion of  a  justice.  The  plaintiff,  in  his  testl- 
moi>y,  stated  tltat  he  divided  up  his  suits, 
and  sued  for  $300  at  different  times.  He 
says,  "After  suing  first  time,  and  obtaining 
judgment,  I  waited,  thinking  the  town  au- 
thorities would  fix  up  the  street,  and,  after 
their  failure  to  do  so,  sued  again,  and  in 
like  manner,  after  waiting  a  second  time 
after  judgment,  sued  the  third  time."  Our 
statute  (Code,  c.  50,  §  8),  provides  that  "a 
justice  shall  have  jurisdiction  of  all  civil 
actions  for  the  recovery  of  money  or  the 
possession  of  prox>erty,  including  actions  In 
which  damages  are  claimed  as  compensa- 
tion for  an  Injury  or  wrong,  provided  the 
amount  of  money  or  damages  or  the  value 
of  the  property  claimed  does  not  exceed 
three  hundred  dollars,  exclusive  of  interest 
and  costs,"  etc.  Prof.  Minor,  In  his  Insti- 
tutes (volume  4,  pt  1,  p.  200),  says:  "Where 
an  entire  claim  exceeds  $20,  and  has  been 
divided  into  several  parts,  each  not  exceed- 
ing $20,  and  separate  secmitles  are  taken 
therefor,  and  all  are  due,  it  seems  the  better 
opinion,  In  this  case,  that  the  courts  of  rec- 
ord cannot  thus  be  deprived  of  their  juris- 
diction, nor  the  defendant  to  his  right  to 
trial  by  jury,  and  that  a  writ  of  prohibition 
win  be  awarded  by  the  circuit  court  In  order 
to  prevent  the  usurpation";  citing  Hutson  v. 
Lowry,  2  Va.  Gas.  45.  The  question  raised 
in  this  case  Is  not  whether  the  justice  bad 
Jurisdiction  in  this  particular  cose,  but  wheth- 
er the  plaintiff  had  a  right  to  divide  up  his 
claim  BO  as  to  bring  It  within  the  jurisdic- 
tion, and  then  bring  successive  suits.  In 
the  case  of  Stewart  v.  Railroad  Co.,  33  W. 
Va.  88,  10  S.  E.  26,  this  court  held  that,  "In 
determining  the  question  of  jurisdiction  In 
an  action  before  a  justice  for  a  wrong,  the 
amount  claimed  In  the  summons,  not  the 
-damages  shown  by  the  testimony,  must  con- 
trol." In  the  case  of  Aulick  v.  Adams,  12 
B.  Mon.  104,  it  was  held  that  "in  actions  of 
tort  the  damages  claimed  usually  determined 
the  jurisdiction,  as  to  amount"  In  the  case 
under  consideration,  however,  three  success- 
Ire  suits  appear  to  have  been  brought  for 
the  same  cause  of  action,  for  $300  each; 
and  the  plaintiff  states  that  bis  object  was 
to  avoid  the  jurisdiction  of  the  circuit  court, 


and  bring  his  claims  within  the  jurisdictioo 
of  a  justice.  He  states  that  his  claim  was 
$1,000.  If  Ills  claim  was  ex  contractu,  there 
could  be  no  question  that  It  would  not  be  al- 
lowed; and  where  the  claim  he  asserts  is 
definite,  as  It  was  In  this  instance,  I  should 
think  the  same  rule  should  be  applied  as  in 
the  case  of  contract.  The  right  to  divide  his 
claim  into  three  parts  would  imply  the  right 
to  divide  it  Into  ten,  and  there  would  be  no 
end  to  litigation  and  costs.  In  the  case  o( 
Bodley  v.  Archibald,  33  W.  Va.  229,  10  &  E. 
302,  this  court  held  that  prohibition  would 
lie  to  prohibit  justices  and  other  petty  tri- 
bunals, which  are  limited  by  law  to  the  de- 
cision of  controversies  where  the  amount 
falls  within  a  specified  sum,  from  exerdslng 
a  Jurisdiction  wholly  beyond  their  authority, 
even  after  judgment,  but  before  the  judg- 
ment has  been  fully  carried  Into  effect,  "and 
hi  such  cases  the  want  of  jurisdiction  may 
be  made  to  appear  by  matters  dehors  the 
record  of  the  proceedings  before  such  In- 
ferior tribunals."  If  the  plaintiff  In  this  case 
had  sued  for  his  whole  claim,  $1,000,  before 
the  justice,  we  could  not  hesitate  as  to  want 
of  jurisdiction.  Can  he  be  allowed  to  do 
the  same  thing— effect  the  same  result— by 
three  or  four  suits?  We  say  not.  The  judg- 
ment must  be  reversed,  and  the  came  re- 
manded, with  costs. 


WABD  7.  WABD'S  HEIBS. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  13.  1895.) 

Tbkaxct  in  CJoMjfos— Partitios— Improvemiists 

— COMKISSIOXBB'S  RbPOKT— EXOBPTIOSS 

— Amekdiko  Repokt. 

1.  By  common  law,  one  joint  tenant,  tenant 
in  common,  or  parcener  uaing  the  common  land 
exclusively,  but  not  ousting  or  excluding  his  co- 
ownerg,  is  not  chargeable  to  them  for  use  anO  oc- 
cupation; but  this  rule  has  been  changed  fay  sec- 
tion 14,  c.  100,  Code,  as  to  joint  tenants  and  ten- 
ants in  common,  but  not  as  to  parceners. 

2.  A  coparcener,  merely  from  sole  occupa- 
tion of  die  premises,  is  not  chargeable  in  favor  of 
coparceners,  nnlesa  be  excludes  them. 

3.  Where  it  is  proper  to  allow  a  coparcener 
for  improvements  a  charge  for  use  and  occupa- 
tion may  be  set  off  against  the  improveraents. 

4.  Permanent  improvements  made  by  on« 
coiwrcener,  without  request  or  agreement  of  oth- 
ers, are  not  chargeable  to  the  others  personallr 
or  upon  their  shares  in  the  land;  but,  if  ma<lf> 
by  tneir  request  or  agreement  they  are  a  deM 
upon  tbem,  and  a  lien  on  their  shoiea  in  the  land. 

5.  One  joint  tenant  tenant  in  common,  or 
coparcener  can  compel  others  to  contribute  to 
make  necessary  repairs  to  a  mil!  or  house,  after 
request  to  assist  and  refusal.  But  this  compnl- 
slop  la  as  to  future  repairs,  not  those  already 
made  by  one  of  the  co-owners.  This  compulsion 
only  applies  to  mills  and  houses,  not  to  fences  or 
other  repairs  to  other  properties. 

C.  In  partition  the  part  improved,  if  it  caa 
be  done  without  injury  to  others,  should  be  as- 
signed to  tlie  improver;  but  where  this  cann-n 
be  done,  the  coat  of  improvement  cannot  be  char- 
ged to  liim  to  whom  it  goes. 

7.  Where,  however,  the  property  is  not  sus- 
ceptible of  partition,  and  must  be  sold  to  divide 
the  proceeds,  the  coparcener  who  made  repairs 
and  permanent  improvements  shall  receive  out 
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of  the  proce«da  tiiat  amoant  by  irhidt  the  prop- 
ptt.v,  at  the  date  of  sale,  remaioa  enhanced  in  val- 
ue from  the  improTeroenta,  not  their  original  cost 

8.  Where  mere  is  no  exception  to  a  commia- 
sioner'a  report,  except  as  to  error  on  ita  face,  it 
is  taken  aa  admitted  by  the  parties  to  be  correct, 
both  as  to  tlie  principles  and  the  evidence  on 
which  it  rests,  and  Qie  court  will  not  look  into 
it,  bnt  mast  act  on  it  as  so  admitted,  except  as 
to  infants  and  peraons  non  compos.  If  excepted 
to  not  later  than  the  firat  term  after  its  return,  or 
later  by  leave  of  court,  the  admission  of  its  cor- 
rectness ceases,  and  tne  court  will  examine  it; 
bnt  on  the  hearing  of  such  exception,  tmless  tak- 
en within  10  days  aftra'  completion  of  the  re- 
port before  the  commissioner,  no  evidence  before 
him  con  be  used,  unless  he  hns  made  it  a  i>art 
of  the  report,  or  certified  it,  or  the  court  requires 
him  to  certify  aoch  evidence  by  order,  in  which 
cases  it  may  be  used  to  sustain  the  exception; 
but  depositiona  taken  after  the  return  of  the  re- 
port cannot  be  used  to  overthrow  the  report. 
Thex  can  be  used  only  to  support  a  motion  to 
recommit  the  report 

0.  Error  on  the  face  of  a  report  may  be  tak- 
en advantage  of  in  the  lower  or  appellate  court, 
with  or  without  exceptions. 

10.  Where  exception  la  taken  to  a  cmnmis- 
sicHM's  report  before  the  commissioner,  within 
10  days  after  Its  completion,  it  is  his  dutj-  to  cer- 
tify the  exceptions  and  evidence  before  him  re- 
lating to  the  exceptions,  with  such  remarks  as  he 
ii>.iy  see  proper  to  make,  in  order  that  the  excep- 
tions may  be  heard  by  the  court  upon  such  evi- 
•lonc*.  He  should  so  certify  the  evidence  as  to 
show  it  to  be  the  evidence  sent  up. 

11.  Where  such  exception  has  been  so  takta 
within  the  10  days,  the  parte  excepting,  or  the 
adverse  party,  may  take  rnrther  evidence  before 
the  return  of  the  report,  and  upon  it  the  com- 
missioner may  amend  his  report  or  make  an 
amended  report  aa  may  suit  the  case,  and  then 
return  his  report  and  amendment,  If  any,  to  the 
office  of  the  court 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Taylor  county. 

Bill  by  La  Fayette  E.  Ward  against  Maria 
E.  Ward's  heirs.  From  the  decree  rendered, 
plaiutifr  appeals.    IModlflcd. 

W.  R.  D.  Dent,  for  appellant  B.  F.  Martin 
and  Frank  Woods,  for  appellees. 

BBANNON,  J.  Maria  Ward  died  seised 
at  an  hotel  property  known  as  the  "Ward 
House,"  In  the  town  of  Grafton,  leaving  a  hus- 
band and  sir  children.  Her  husband,  George 
W.  Ward,  occupied  the  property  as  tenant  by 
the  curtesy  from  February,  1878,  when  bis 
wife  died,  until  December,  1880,  when  be 
died.  Fonr  of  bis  children  lived  In  the  hotel 
wltb  bim,  the  plaintiff,  L.  E.  Ward,  John  B. 
Ward,  Mi».  Broyles,  and  Archibald  Ward. 
Before  the  Xatber's  death,  and  for  11  years 
afterwards,  the  plaintUI,  L.  E.  Ward,  occu- 
pied a  stable  on  the  propoty  as  a  liyery  sta- 
ble, and  after  his  death  Mrs.  Broyles  and 
husband  occupied  the  hotel.  Mrs.  Broyles, 
by  purchase  from  coparceners  at  difTerent 
times  after  her  father's  death,  became  owner, 
Incladlng  her  own  share,  of  flve-sixtbs  of  the 
propwty.  L.  E.  Ward  brought  this  suit  in 
tbe  circuit  court  of  Taylor  county,  alleging 
that  In  1879  he  and  several  others  of  the  par- 
ceners, seeing  that  tbe  proi>erty  was  badly 
In  need  of  repair,  almost  entirely  rebuilt  and 
greatly  enlarged  the  hotel,  at  great  expense, 
be  furnlsblng  a  large  amount  of  means,  labor, 


and  material,  of  the  amount  of  4!1,538.26,  and 
that  Archibald  F.  Ward  and  Lloyd  M.  Broyles, 
for  his  wife,  furnished  material  and  labor, 
for  which  amount  expended  by  him  be  claim- 
ed compensation.  He  further  alleged  tbat 
for  several  years  Broyles  and  bis  wife  had 
tbe  possession  and  use  of  the  hotel  property, 
except  tbe  stable,  without  payment  of  rent, 
but  had  paid  taxes,  and  put  some  repairs  on 
the  property  from  time  to  time  as  needed, 
and  that  he,  the  plaintiff,  had  occupied  tbe 
stable  without  payment  of  rent  He  prayed 
that  an  account  of  the  rent  and  Improvements 
be  taken;  the  amount  due  bim  and  others  be 
decreed;  that  tbe  property  be  rented  or  sold 
to  satisfy  those  charges;  and  also  that  the 
property,  not  being  susceptible  of  partition, 
might  be  sold,  and  the  proceeds  divided.  Tbe 
other  parties  resisted  this  demand  of  tbe 
plaintiff  for  improvements,  saying  that  such 
Improvements  were  made  by  tbelr  father 
while  in  possession  as  tenant  by  the  curtesy, 
and  any  charge  by  the  plaintiff  was  against 
bim,  not  against  bis  coparceners,  as  they  nev- 
er assented  to  such  Improvements,  and  nei- 
ther they  nor  tbeir  property  were  liable  there- 
for. The  case  was  referred  to  a  commis- 
sioner, and  he  reported  a  laise  sum  tm  due 
the  plalntifl  from  Misl  Broyles,  one  of  tlie 
parceners,  for  rent  and  improvements.  The 
court  disallowed  ail  claim  by  tbe  plaintiff  for 
improvements  or  rent,  and,  declaring  the 
property  insusc^tlble  of  poirtltion,  directed 
its  sale.    The  plaintiff  appealed. 

First,  let  us  consider  the  subject  of  tent 
Aro  those  of  tbe  heirs  who  occupied  the  prop- 
erty after  the  end  of  the  father's  estate  by 
tbe  curtesy  liable  to  pay  rent,  or  rather  com- 
pensation for  use  and  occupation?  At  com- 
mon law  neither  a  Joint  tenant,  tenant  in 
common,  nor  coparcener  occupying  the  com- 
mon property,  and  thus  taking  more  than 
bis  share  of  the  rents  and  profits,  can  be  made 
to  account  to  his  fellows,  unless  he  has  been 
appointed  bailiff  or  receiver  by  bis  fellows. 
Each  one  has  right  to  enter  and  use  the  land, 
and  this  right  cannot  be  impaired  by  the  fact 
that  others  absent  themselves  or  do  not  claim 
theh:  right  to  a  common  enjoyment  Unlei» 
the  one  in  possession  denies  the  right  of  the 
others  to  enter  and  enjoy  the  estate,  or  agrees 
to  pay  rent,  nothing  con  be  claimed  of  him. 
It  is  presumed  that  the  others  consent  to  his 
use.  He  cannot  call  on  the  others  to  help 
bim  farm  or  otherwise  use  the  property,  and. 
In  case  of  loss  from  failure  of  crops  or  other 
cause,  be  cannot  call  on  the  others  to  con- 
tribute to  the  loss.  If  the  others  do  not  wish 
to  occupy  the  premises  with  their  co-owners, 
the  remedy  of  partition  Is  at  hand,  or,  If  the 
property  be  indivisible,  the  court  will  sell  It, 
and  divide  its  proceeds.  Lomax,  Dig.  501, 
481;  2  Minor,  Inst  437,  429;  Freem.  Coteu. 
f  269;  note  to  Early  v.  Friend.  78  Am.  Dec. 
665.  This  is  the  view  stated  In  I'reem.  Goten. 
S  258;   Gayle  v.  Johnston,  80  Ala.  893. 

By  section  14,  c.  100.  Code,  It  is  provided 
tbat  an  action  of  account  may  be  maintained 
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"by  one  joint  tenant,  or  tenant  In  common, 
or  bis  personal  representative,  against  the 
other  for  receiving  more  than  comes  to  his 
Jnst  share  or  proportion,  and  against  the  pts- 
sonal  rei>resentatlve  of  any  emch  Joint  tenani 
or  tenant  In  common."  This  statute  originat- 
ed bi  England,  and  there  and  In  a  majority 
of  the  American  states  It  has  received  the 
construction,  -which  I  would  think  the  proper 
one,  that  merely  by  exclusive  occupation  and 
use  one  tenant  In  common  or  joint  tenant  does 
not  become  liable  to  account  to  others,  but 
only  where  he  receives  rents  or  proceeds  of 
the  estate  from  strangers.  Freem.  Ck>ten.  f 
274;  note  to  Early  r.  Friend,  78  Am.  Dec. 
«C6;  Chambers  v.  Chaml>ers,  14  Am.  Dec. 
6U5,  and  note.  But  in  Eaily  v.  Friend,  16 
Orat  21,  which  was  decided  {tt  a  date  mak- 
ing it  binding  authority  here,  it  Is  held  that 
one  tenant  in  common  may  sue  his  cotenant, 
who  has  occupied  the  whole  property,  for 
an  account  of  rents  and  profits.  He  is  ac- 
countable whether  he  receives  rents  and  prof- 
Its  from  strangers,  or  receives  them  by  oc- 
cupying the  premises  himself,  with  interest 
from  each  year's  close.  Rust  v.  Rust,  17  W. 
Va.  901,  holds  just  the  same.  In  Dodson  v. 
Hays,  29  W.  Va.  677,  syllabus  2,  2  8.  K.  415, 
this  doctrine  was  somewhat  qualified  in  the 
holding  that  where  the  property  Is  such  as 
to  admit  of  use  by  several,  and  less  than  bis 
Just  share  is  used  by  one  tenant  in  common 
in  a  mannw  not  hindering  or  excluding  the 
others  from  the  use  of  their  shares,  be  does 
not  receive  more  than  his  share,  within  the 
meaning  of  section  14,  c.  100,  Code,  and  Is  not 
accountable  for  the  profits  of  that  portion 
owned  by  him  to  his  cotenants. 

But  It  will  be  observed  that  this  statute  In 
terms  applies  to  joint  tenants  and  tenants  in 
comm<Hi,  and  does  not  mention  parceners. 
Does  the  statute  apply  by  analogy  to  them? 
Its  letter  does  not.  Joint  tenancy,  totancy 
In  common,  and  coparcenary  are  the  three 
notable  Joint  estates,  and  to  them  alike  the 
common-law  rule  applied  that  one  cot^iant 
using  alone  the  common  property  was  not 
liable  to  account  therefor,  and  the  legislature 
in  changing  the  rule  leaves  out  coparceners, 
and  expressly  names  joint  tenants  and  ten- 
ants in  common.  Why  do  this,  unless  it  In- 
tended to  exclude  coparceners  from  the  stat- 
ute? Could  there  be  a  stronger  instance  of  the 
application  of  the  principle  of  constructlonf 
that  "the  mention  of  the  one  Is  the  exclnsirat 
of  the  other"?  The  lawmakers  did  not  in- 
tend that  the  sister  or  brother  remaining  un- 
der the  roof  of  the  old  home,  or  making 
bread  from  the  home  farm  after  the  depar- 
ture of  parents,  should  every  day  be  running 
in  debt  to  the  others.  While  It  might  be 
reasonable,  as  between  joint  tenants  or  ten- 
ants in  common,  often  strangers,  it  would 
not  be  so  between  brothers  and  sisters. 
There  was  reason  for  omitting  parceners 
from  the  statute.  It  Is  humane  and  reason- 
able to  assume  that  brothers  and  sisters  do 
not  object,  bat  consent,  that  brothers  and 


sisters  continuing  on  the  premises  are  still  at 
home,  and  not  expected  to  pay  rent  Such 
we  know  to  be  the  unifoi-m  course  between 
members  of  a  family.  The  same  presump- 
tion does  not  hold  between  two  who  own  as 
joint  tenants  or  tenants  In  common.  Thus, 
I  think  neither  the  letter  nor  reason  nor  the 
equity  of  the  statute  applies  to  parceners. 
Prof.  Minor,  admitting  that  parceners  are 
not  within  the  letter  of  the  statute,  says  that 
"It  Is  believed"  that  the  common-law  mle  of 
nonliability  has  been  changed  by  constructica 
of  the  statute,  partly  because  courts  of  equity 
before  the  statute  of  Anne  In  England  had 
obliged  parceners  to  render  an  account,  and 
partly  from  the  Irresistible  reasonableness  of 
the  thing,  and  partly  because  of  the  force  of 
the  analogy  between  joint  traiantB,  tenants 
In  common,  and  coparceners.  2  Minor,  Inst 
437.  I  have  examined  the  authorities  there 
referred  to,  and  find  that  this  (pinion  rests 
on  Dmry  v.  Dmry,  decided  in  the  year  6  of 
the  reign  of  Charles  I.,  which  does  seem 
to  sustain  the  position,  as  it  makes  one  of 
two  heirs  account  to  the  other  heirs;  but 
the  report  in  1  Cb.  R.  48,  49,  Is  so  meager 
that  we  cannot  tell  how  far  the  element  of 
ouster  or  exclusion  may  have  enta«d  Into 
the  case.  Dean  v.  Wade,  Id.,  decided  10 
years  later,  simply  adopted  Dnrry  y.  Drury 
expressly  as  a  precedent.  No  facts  are  giv- 
en. Eq.  Cas.  AlHr.  c.  2,  tit.  "Accoant"  (A), 
p.  5,  note,  so  far  from  sustaining  Prof.  Mi- 
nor, Is  against  his  position,  as  it  limits  the 
equity  jurisdiction  to  Joint  tenants  and  ten- 
ants in  common,  and  that  under  the  statute 
of  Anne,  not  mentioning  coparceners.  It  is 
but  a  note  citing  no  case.  Though  Kent  Is- 
cited  by  Prof.  Minor,  Kent  does  not  Insert  It 
in  his  text  It  is  an  annotator's  note,  based 
on  the  old  Bnglish  case  and  the  note  in  Eq. 
Cas.  Abr.  Just  mentioned,  and  the  Kentucky 
case  of  O'Bannon  v.  Roberts,  bdow  referred 
to.  Lomax  refers  to  same  antbority.  Now. 
as  to  the  Kentucky  case  cited  by  Prof.  Mi- 
nor (O'Bannon  v.  Roberts,  2  Dana,  54),  it 
supports  Prof.  Minor's  inclination  to  an  op\tt- 
Ion.  But  examine  the  case.  The  opinion 
plainly  shows  that  Judge  Nicholas  hesitated 
to  hold  that  one  parcener  may  be  held  to  ac- 
count in  equity  for  profits  and  rents  of  land 
exclusivriy  occupied  by  him,  saying  that  St. 
3  &  4  Anne,  the  source  of  ours,  applied  only 
to  Joint  tenants  and  tenants  in  cvmmon,  but 
h«  felt  bound  by  a  former  Kentucky  case 
(Graham  v.  Graham,  6  T.  B.  Mon.  562, 17  Am. 
Dec.  166).  When  that  case  is  examined.  It 
has  nothing  whatever  to  do  with  the  point, 
for  It  was  a  case  where  one  child  claimed 
exclusively  in  severalty  as  xmrcbaser  of 
their  father  by  a  forged  title  bond.  It  was 
a  case  of  ouster,  where  one  heir  shut  out  an- 
other by  adverse  claim.  The  syllabus  Itself 
states  that  he  held  in  severalty.  I  must  re- 
fer to  Ohlnn  v.  Murray,  4  Grat  348,  cited  by 
Minor.  It  is  peculiar.  A  judicial  partlttoD 
was  made  In  1820,  which  lay  unconfirmed 
tlU  1836,  and  on  appeal  as  late  as  1848  It  was 
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reversed.  Tbe  parties  took  poBsession  and 
Improved  the  parcels  under  the  partition  as 
their  own.  Improvements  were  allowed  as 
far  as  they  added  to  the  present  value,  and 
rent^  and  profits  were  charged,  ot  rather  set 
off.  This  case  cannot  be  said  to  hold  the 
clear  proposition  that  a  coparcener,  merely 
from  occupation  of  the  premises,  receives 
more  than  his  share,  nnder  the  said  Code 
section,  by  constmction.  It  Is  a  case  of 
charge  to  offset  Improvements,  which  I  else- 
where say  can  be  done.  The  parties  had  to 
l>e  allowed  improvements,  because  made  un- 
der tbe  mistaken  belief  that  they  owned  the 
parcels  in  severalty,  under  a  portition  so 
long:  acquiesced  In,  and,  claiming  improve- 
ments, they  must  be  charged  for  use  and  oc- 
cupation. Where  It  is  proper  to  allow  Im- 
provements,  rents  and  profits  should  be  char- 
ged. Where  it  is  proper  to  rfiarge  rents  and 
pr&fits,  Improvements  should  be  allowed. 
The  decree  in  the  case  says  that,  "under  the 
drcnmstaneee  of  the  case,"  Justice  required 
an  allowance  for  Improvements,  and  then 
said  that  rents  and  profits  be  charged.  The 
opinions  do  not  touch  on  the  point  They  do 
not  consider  whether  tbe  said  statute  nam- 
ing Joint  and  in  common  tenants  includes 
within  Its  equity  coparceners.  The  matter 
was  not  discussed,  not  oven  mentioned.  The 
Virginia  cases  sustaining  an  account  are  cas- 
es of  joint  tenants  and  tenants  in  common. 
So  the  two  West  Virginia  cases  cited  above. 
If  tiiere  is  a  case  In  either  state  pointedly 
holding  that  a  mere  sole  use  by  a  coparcener 
subjects  him  to  account,  I  have  not  seen  it, 
except  Fry  v.  Payne,  82  Va.  758,  1  S.  E.  19T, 
holding,  by  a  mere  remark,  a  parcener  lia- 
ble to  account  for  sole  use;  but  there  was 
no  consideration  of  tbe  point  whether  the 
statute  applied  to  parceners,  but  it  was  as- 
sumed It  did.  Tbe  distinction  between  par- 
ceners and  Joint  tenants  or  tenants  in  com- 
mon was  not  thought  of.  So,  I  do  not  think 
these  parceners  could  by  law  demand  an  ac- 
count of  use  and  occupation.  But,  in  addi- 
tion, all  the  parceners,  save  one,  Including 
tbe  plaintiff,  by  uniting  in  the  form  of  a  let- 
ter sif;ned  by  all  as  an  agreement,  declared 
that  they  did  not  wish  the  hotel  to  go  into 
the  bands  of  strangers,  and  wished  Broyles, 
then  in  possession,  not  to  leave  it,  but  to 
keep  it  and  use  it,  and  insure  and  paint  and 
repair  It.  and,  aftw  all  tbe  improvements 
contemplated  by  It  had  l>een  made,  if  he 
thought  the  heirs  wwe  entitled  to  anything 
be  could  pay;  but.  If  be  thought  they  were 
not,  then  pay  nothing,  leaving  it  to  him,  and 
they  would  be  satisfied.  This  was  April  17, 
1884.  It  spoke  no  intent  to  charge  back 
rent,  bnt  by  plain  implication  disclaimed  it, 
and  disclaimed  an  intention  to  charge  in  fu- 
ture. The  suit  would  not  change  tbis.  Mrs. 
Broyles  still  had  right  till  partition  or  sale, 
so  she  did  not  exdude  an  actual  effort  at 
entry  and  enjoyment  by  others.  Tjet  the 
question  of  liability  for  use  and  occupation 
be  BCittled  as  it  may  on  senerai  principles  of 


law.    This  agreement  In  this  case  repels  a 
charge. 

Next,  as  to  improvements  claimed  by  L.  Ei. 
Ward.  Can  he  be  allowed  for  them?  One 
Joint  tenant  or  tenant  in  common  at  common 
law  could  compel  others  to  unite  in  the  ex- 
penses of  the  necessary  reparation  of  a  house 
or  mill  owned  by  them,  though  the  rule  is 
limited  to  three  parts  of  the  common  prop- 
erty, and  does  not  apply  to  fences  enclosing 
wood  or  arable  land.  This  right  was  en- 
forced by  a  writ  de  r^»ratlone  fadenda.  It 
did  not  apply  to  pa«t  repairs,  and  could  only 
be  resortod  to  after  request  to  unite  in  the 
repairs  and  refusal.  1  Lomax,  Dig.  (504)  6i8: 
2  Minor,  Inst. 430;  4  Kent,  Comm.  370.  It  was 
confined  to  a  mill  or  houses,  because  it  is  for 
Oie  public  good  to  maintain  bouses  and  mills, 
which  are  for  the  habitation  and  use  of  men, 
—as  Lord  Coke  said  in  Co.  Lltt  200b;  Id.  54b. 
"If  there  be  two  joint  tenants  of  Vood  or  ara- 
ble land,  the  one  has  no  remedy  against  the 
other  to  make  Inclosure  or  reparation  for 
safeguard  of  tbe  wood  or  com."  Bowies' 
Case,  11  Coke,  82.  I  have  no  doubt  tbis  old 
common-law  writ,  though  disused,  might  yet 
be  resorted  to.  It  applies  to  future,  not  past, 
repairs.  Preem.  Coten.  f  281;  Calvert  v. 
Aldrich,  99  Mass.  76.  I  think  It  can  be  safe- 
ly laid  down,  with  the  exception  stated,  no 
Joint  tenant,  tenant  in  common,  or  parcener 
can  compel  his  eotenant  to  make  improve- 
mente.  or  maintain  an  action  against  him  per- 
sonally to  compel  him  to  contribute  to  the 
expense  of  improvements  made  by  him  upon 
the  estate,  without  his  consent,  express  or  im- 
plied, or  fix  it  as  a  lien  on  his  Interest  in  tbe 
estate.  One  cannot  improve  his  fellow  out 
of  his  estate.  He  has  voluntarily  put  Im- 
provements on  land  of  another,  knowing  his 
right,  and  he  cannot  impose  a  debt  on  him  or 
his  estate  without  hia.consent.  Freem.  Coten. 
$1  261,  262;  Aldrich  v.  Husband,  131  Mass. 
480;  Id.,  135  Mass.  317;  Nelson  v.  Clay,  23 
Am.  Dec.  387;  Hancock  v.  Day,  36  Am.  Dec. 
293;  Scott  v.  Guernsey,  48  N.  Y.  106;  Calvert 
V.  Aldrich,  99  Mass.  74;  Mumford  v.  Brown, 
16  Am.  Dec.  440;  Hancock  v.  Day,  36  Am. 
Dec.  293.  It  Is  not  the  case  of  one  making 
improvements  In  good  fttttb  believing  the  land 
to  be  bis.  The  common  law  denied  such  a 
one  relief,  and  it  is  only  allowed  by  statute. 
Code,  c.  91.  It  seems  that,  where  a  tenant  in 
*common  or  Joint  tenant  is  called  on  for 
rents  and  profits  in  equity,  he  may  deduct 
ordinary  repairs  on  the  principle  that  he  who 
asks  help  from  a  court  of  equity  must  do 
equity.  Hannan  v.  Osbom,  4  Paige,  343; 
Ruffners  v.  Lewis,  7  Tieigh,  720,  743;  2  Minor, 
Inst.  420;  1  Story,  Eq.  Jur.  S  655;  Graham 
V.  Pierce,  19  Grat.  28,  syllabus  6;  Preem. 
Coten.  §  279.  Where  partition  Is  made,  the 
part  improved  should,  if  not  prejudicial  to 
others,  be  allotted  to  tbe  one  who  made  im- 
provements, estimating  its  value  without  im- 
provements. 2  Minor,  lust.  420;  Patrick  v. 
Marshall,  4  Am.  Dee.  670;  Nelson  v.  Clay, 
23  Am.  Dec.  387.     But,  If  this  cannot  be 
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done,  he  to  wbom  tbe  Improvement  falls  does 
not  bare  to  pay  for  tt  Nelson  t.  Clay,  su- 
ptA,  WUere  Improvanenta  are  made  with 
consent  of  the  cotenants,  they  are  personally 
bound,  and  tbe  demand  is  a  lieu  on  their 
shares.  Houston  y.  McCluney.  8  W.  Va.  135; 
Frcem.  Coten.  $  262. 

It  seems  to  be  claimed  in  tbe  brief  of  conn- 
sel  that  the  letter  to  L.  M.  Broyles,  written  by 
some  of  the  heirs,- Justifies  a  charge  by  L.  E. 
Ward  for  Improvements.  After  requesting 
him  not  to  leave  the  bouae,  but  to  stay,  it  re- 
cited what  he  ought  to  pay,  viz.  keep  and  use 
the  property,  have  it  Insured,  keep  taxes  paid,' 
keep  the  house  in  good  repair;  and  then  said 
"Go  to  work  and  have  the  house  painted  and 
repaired  as  In  your  opinion  you  think  it 
should  be;  and,  aft^-  all  this  improvement 
has  been  made,  if  you  think,  after  calculating 
the  expenses  of  the  improvements  and  the 
taxes,  etc.,  which  you  may  have  paid  here- 
tofore, that  the  heirs  are  entitled  to  anything, 
then  you  can  arrange  and  pay  them  their 
proportion;  and  if  you  think  that  nothing  is 
coming  to  the  heirs  after  paying  for  paint- 
ing, etc.,  then  we  are  satisfied."  This  did 
not  refer  to  Improvements  made  by  L.  E. 
Ward  before  tbe  letter,  but  to  future  improve- 
ments. The  word  "paid"  refers  to  taxes. 
But  although  it  l>e  law  that  one  coparcener 
cannot,  without  consent,  make  permanent  im- 
pi-ovements,  and  cliarge  lUs  coparcener  or  liis 
share  with  their  cost,  where  the  estate  Is 
imrtlble  in  kind,  as  a  tract  of  land,  how  Is  it 
in  the  case  of  a  liouse  or  land  which  is  im- 
partible in  kind  for  any  reason,  so  that  It  has 
to  be  sold  in  order  to  effect  a  partition,  as 
was  the  case  in  the  present  instance?  Is 
there  no  difference  here?  Circumstances  al- 
ter cases.  Is  it  right  for  a  court  of  Justice 
to  sell  the  land  greatly  increased  in  value  by 
the  expenditure  of  one  brother,  and  put  the 
money  into  the  pocket  *of  another  with  its 
eyes  shut  to  the  fact  that  tbe  property 
brought  more,  a  great  deal,  by  reason  of  the 
new  house  built  by  one  of  the  brothers? 
Ought  it  not  to  be  ascertained  how  much  the 
value  was  enhanced  by  tihe  Improvement,  and 
pay  the  amount  of  enhancement  to  the  one 
whose  means  produced  it,  and  divide  tbe  IhiI- 
ance?  Tiiis  is  different  from  tbe  case  where 
there  Is  division  in  kind.  In  the  latter  case, 
to  charge  the  brother  who  did  not  consent  to 
the  improvement  is  to  force  upon  him  a  debt  be 
did  not  assent  to,  and  to  mortgage  bis  estate 
with  a  debt  which  he  cannot  pay  and  which 
will  take  away  bis  patrimony.  One  ought 
not  to  be  made  a  debtor  without  his  consent; 
but,  where  the  whole  Is  to  be  converted  into 
money  and  distributed,  another  principle  Is 
admissible,  doing  harm  to  no  one  and  Justice 
to  all.  The  others  get  Just  what  they  would 
have  received  without  the  Improvements,  and 
the  one  making  them  is  reimbursed.  I  have 
observed  that  in  Illinois  this  doctrine  has 
been  frequently  applied.  Louralle  v.  Me- 
nard, 41  Am.  Dec.  101,  and  note;  Howey  v. 
Goings,  54  Am.  Dec.  427;   Dean  v.  O'Meara, 


47  HI.  120.  And  on  further  search  I  find  this 
exception  approved  in  Moore  v.  Tboip,  16  B. 
I.  6S5,  19  Ati.  321.  I  think  Elrod  r.  KeUer, 
89  Ind.  3S2,  would  also  allow  it  in  such  a  case 
as  we  have  in  hand.  Alleman  v.  Hawley, 
117  Ind.  633,  20  N.  E.  441,  doea  It  does  not 
follow  that  the  original  cost  of  improvements 
be  given,  but  the  actual  enhancement  of  value 
at  time  of  sale  by  reason  of  Improvements  Is 
ascertained.  See  opinion  in  last-cited  case, 
and  In  Moore  v.  Williamson.  10  Rich.  Eq.  328. 
The  oplnioD  in  the  last  case  very  property 
says  that,  U  the  cost  of  Improvements  be  al- 
lowed, "it  would  subject  the  owner  to  the 
want  ot  Judgment  or  economy  of  the  improv- 
er, and  render  him  liable  to  be  built  out  of 
his  land  by  the  improvidence  of  his  tenant" 
I  would  add  that  the  impiorement  may  liave 
depreciated  from  some  time  before  tbe  sale. 

It  is  objected  that  the  bill  does  not  charge 
a  request  <»  the  part  of  the  cotenants  for  the 
improvements.  It  would  be  necessary  to 
charge  them  otherwise  than  as  indicated 
alwve,  but  it  is  not  necessary  to  so  charge 
them;  that  is,  as  a  simple  increase  of  value. 

It  follows,  frofu  what  has  been  said,  that, 
while  there  could  be  no  claim  for  ose  and 
occupation  against  Broyles  and  his  wife, 
yet  the  decision  of  the  court  bdow  is  wrong 
In  wholly  disallowing  all  claim  for  improve- 
ment made  by  the  plaintiff  out  of  the  pro- 
ceeds of  sale,  in  the  manner  above  stated, 
which  was  directed  to  be  made  because  the 
proi^erty  was  found  insusceptible  of  partition. 

A  reference  was  made  to  a  commissioner, 
and  his  report  cliarged  rents  and  profits  to 
Mrs.  Broyles  for  the  hotel,  and  to  tbe  plain- 
tiff for  the  stable,  and  charged  Mrs.  Broyles. 
as  the  owner  of  five-sixths  of  the  property, 
with  five-sixths  of  the  money  spent  by  the 
plaintiff  in  improvements.  The  commission- 
er made  a  part  of  his  report  a  deposition  of 
the  plaintiff,  and,  as  the  report  imports, 
there  was  no  other  oral  evidence  before 
him.  Taking  that  deposition  alone,  it  sup- 
ports the  report  as  to  the  charge  for  im- 
provements, as  it  shows  consent  on  the  part 
of  the  cotenants.  No  exception  was  made 
within  10  days,  and  the  plaintiff  contends 
that  the  result  reached  and  returned  by 
the  commissioner  must  be  taken  as  correct, 
and  cannot  be  impaired  by  afta--exceptlon8 
and  evidence  afterwards  taken,  and  that 
the  court  could  not,  upon  depositions  after- 
wards taken,  overturn  and  reject  the  result 
reached  by  the  commissioner,  but  must  con- 
firm or  recommit  Ward  v.  Ward,  21  W.  Va. 
262.  The  piaintifTs  deposition  must  be  con- 
sidered a  part  of  the  report,— a  part  of  its 
face.  Lynch  v.  Henry,  25  W.  Va.,  opinion 
page  424;  Kester  v.  Lyon,  40  W.  Va.  — ^. 
20  S.  E.  933.  It  U  plain  that  if  we  decide 
the  exception  only  by  the  face  of  the  report 
including  that  deposition,  we  must  overrule 
it,  because  the  deposition  sustains  the  report 
in  the  point  of  view  of  fact  But  after  the 
report  and  we  will  say  after  the  exception, 
the  defense   took  depositions.     They   deny 
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the  statement  of  tbe  plaintiirs  depositioD, 
that  the  other  heirs  agreed  that  the  plain- 
tiff make  the  improyements.  The  court 
read  them  on  the  hearing.  Could  they  be 
read  to  impair  the  finding  of  the  report  in 
favor  of  the  plaintifr  as  to  the  improve- 
ments? This  may  seem  at  first  an  immate- 
rial question,  since,  as  above  stated,  the 
^  laintlff  ought  to  be  allowed  out  of  the  sale 
an  amount  equal  to  the  amount  of  Increase 
of  value  at  the  time  of  sale  Imparted  to  the 
proi>erty  by  the  improvements;  but  a  sec- 
ond thought  makes  It  material,  in  this:  that 
if  there  was  an  agreement  between  the  par- 
ties that  the  improvements  be  made,  that 
would  entitle  the  plaintifT  to  perhaps  a 
larger  recovery,  that  Is,  the  original  cost  of 
Improvements  with  interest  from  the  date 
when  made,  while,  if  there  was  no  request, 
be  would  get  out  of  the  sale  the  mere  in- 
crease of  value.  Can  these  depositions  be 
read  then?  If  there  had  been  no  exception, 
they  could  not,  as,  without  exceptions,  a 
report  is  taken,  as  to  adult  parties,  to  be 
coirect,  and  will  not  be  examined  by  the 
court  except  for  errors  on  its  face.  Kester 
▼.  Lyons,  40  W.  Va.  — ,  20  S.  E.  033.  But 
where  there  is  an  exception,  but  not  within 
10  days,  how  is  It?  Where  the  party  says 
that  he  does  not  intend  to  be  regarded  as 
admitting  the  correctness  of  the  report,  but 
excepts  to  it,  and  appeals  to  evidence  subse- 
quently presented  in  the  case,  can  he  over- 
throw the  report  with  that  evidence?  Is 
be  unalterably  bound  by  the  report,  if  not 
erroneous  on  its  face?  If  be  had  excepted 
within  10  days,  he  could  have  taken  other 
evidence,  and  the  commissioner  could  retain 
the  report  to  await  it,  and  upon  it  make 
remarks,  or  even  make  a  further  or  amended 
report.  I  think  this  is  so  because  section 
7.  c.  129,  Code,  says  that,  if  exceptions  be 
taken  within  10  days,  the  commissioner 
shall  with  his  report  "return  the  exceptions, 
and  such  remarks  thereon  as  he  may  deem 
pertinent  and  the  evidence  relating  there- 
to." Judge  Green  expressed  the  same  opin- 
ion in  Lynch  v.  Henry,  25  W.  Va.  423.  I 
have  some  question  as  to  the  last  matter, 
but  think  it  tenable,  and  that  the  rule  may 
be  convenient  in  practice.  The  Code,  after 
providing  for  exceptions  before  the  commis- 
sioner within  10  days,  goes  on  to  add:  "But 
any  party  may  except  to  such  report  at  the 
first  term  of  the  court  to  which  It  is  return- 
ed, or  by  leave  of  the  court  after  such  term." 
What  does  this  mean?  It  may  be  asked  of 
what  nse  such  exception,  if  evidence  taken 
after  the  return  of  the  report  cannot  be 
read?  The  answer  can  be  given,  that  the 
party  may  think  the  commissioner  has  reach- 
ed the  wrong  conclusion  on  the  evidence, 
and,  desiring  to  have  it  reviewed,  desires  to 
except  to  get  rid  of  the  admission  of  its 
correctness  which  would  operate  against 
him  from  silence,  and  designs  to  ask  the 
c-onrt  to  review  the  evidence.  If  It  has  been 
made  part  of  the  report,  and,  if  it  has  not 


been,  then  to  ask  the  court  to  order  the  evi- 
dence to  be  certified  to  be  read  with  his  ex- 
ception, which  he  may  do.  If  he  has  been 
prevented  from  excepting  within  the  10  days. 
Arnold  v.  Slaughter,  86  W.  Va.  590,  syllabus 
4,  15  &  B.  250. 

If  we  say  that  after  a  report  has  been 
made  a  party  may  go  on  and  take  deposi- 
tions, and  have  them  read,  we  Introduce 
confusion  in  practice,  install  a  bad  practice, 
and  put  a  premium  upon  negligence  and 
delay.  A  case  is  referred  to  a  commission- 
er. He  gives  notice,  and  proceeds  to  exe- 
cute the  order  of  reference.  The  parties 
ought  to  attend  before  him.  They  can  be 
much  better  heard  upon  the  facts  before  a 
commissioner  than  in  court  It  is  the  most 
important  proceeding  in  the  case,  save,  per- 
haps, the  final  hearing;  in  many  cases  even 
more  important  than  that.  If  the  action 
of  tlie  commissioner  is  unsatisfactory,  the 
party  can,  within  10  days  after  he  has  final- 
ly announced  bis  conclusion  by  a  completed 
report,  except,  and,  if  he  does  not  want 
more  evidence,  ask  the  commissioner  to  cer- 
tify the  evidMice  to  the  court  for  its  review; 
and  if  he  is  surprised  at  the  inferences  drawn 
by  the  commissioner  upon  that  evidence,  and 
thinks  he  can  strengthen  his  case  by  addi- 
tional evidence,  be  can  except  within  10 
days,  and  take  more  evidence,  and,  under 
proper  circumstances,  the  commissioner  will 
delay  returning  his  report  to  enable  the  par- 
ty to  do  so,  as  the  statute  giving  him  right 
to  take  such  evidence  ought  to  be  liberally 
construed  to  promote  a  fair,  full  bearing; 
and  then  the  commissioner  can  report  on 
such  evidence,  or  make  an  amended  report, 
or  send  up  bis  original  report,  the  exceptions, 
and  all  the  evidence,  old  and  new.  After 
all  the  toll  before  a  commissioner,  after  he 
has  given  bis  decision,  and  after  the  full 
opportunity  for  a  hearing  before  him,  a 
negligent  litigant  ought  not  to  be  allowed 
to  reopen  the  case,  often  to  the  inconven- 
ience and  surprise  of  tlie  other  party.  If 
so,  where  the  utility  of  this  tedious  hearing 
before  that  Important  auxiliary  of  the  court, 
the  commissioner?  It  would  be  an  almost 
meaningless  performance.  We  do  not  think 
the  Code  means  such  a  reopening  by  giving 
right  to  except  at  the  first  term  after  the  re- 
port. We  think  such  after-taken  deposi- 
tions cannot  be  read  on  the  hearing  to  Im- 
pair tho  report,  as  was  done  In  this  case. 
We  think  the  only  office  they  can  pei-form  is 
to  support  a  motion  for  a  recommltal  of  the 
report,  or  to  suggest  to  the  court,  where  It 
appears  contrary  to  Justice  to  confirm  the 
report,  the  propriety  of  such  rehearing  before 
the  comtntssloner;  but  on  such  evidence  the 
court  cannot  overturn  the  report,  or  remodel 
or  restate  the  account,  which  may  work 
great  injury  and  surprise  to  the  other  party, 
but  must  recommit  the  report,  if  dissatis- 
fied with  It     Ward  v.  Ward,  21  W.  Va.  202. 

I  have  said  this  much  upon- this  matter 
of  commissioners'   rejrarts  because  of   the 
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Importance,  In  every  day's  practice,  of  prop- 
er understanding  as  to  proceedings  before 
■commlsaloners,  and  the  frequent  controver- 
.Bles  arising  upon  tli^u.  Under  tbese  vtewa, 
It  would  have  been  error  to  oTertum  the  re- 
port, based  on  the  theory  that  the  improve- 
ments  were  made  with  the  consent  and 
lagreement  of  the  coheirs,  but  for  the  fact 
'that  the  bill  and  amended  bill  have  no  alle- 
gation that  the  coheirs  requested  such  im- 
iprovements  to  be  made  or  consented  thereto. 
As  this  was  not  charged,  the  finding  of  the 
reix>rt  is  error  apparent  on  its  face,  and  vin- 
dicatee  the  action  of  the  court  against  the 
argument  that  only  by  using  the  after-taken 
depositions  It  rejected  the  finding  of  the  re- 
port. Does  It  thence  follow  that  the  total 
disallowance  of  anything  to  the  plaintiff  is 
Justified  by  this  omission  in  the  bills?  By 
no  means.  The  bills  charged  the  fact  of 
<the  improTementa,  and  that  the  hotel  prop- 
erty itself  was  not  susceptible  of  partition, 
and  most  be  sold,  and  the  same  decree  which 
.diaallowed  all  compensation  for  improve- 
-fflents  subjected  the  property  to  sale  in  or^ 
4er  to  divide  its  proceeds,  and  upon  those 
facts  the  plaintiff  was  entitled  to  something 
An  the  principle  of  increased  value  above 
stated.  Nor  ought  the  court  to  have  con- 
firmed the  report  and  decreed  its  full  finding, 
because  it  allowed,  not  an  amount  for  in- 
creased value,  but  the  account  of  expendi- 
ture by  the  plaintiff  in  Improvements,  and 
because  it  charged  use  and  occupation. 
There  ought  to  have  been  a  recommittal  to 
ascertain  the  amount  of  increased  value, 
viewing  the  case  on  those  facts.  The  court 
could  not  malce  a  new  statement.  Tf  the 
plaintiff  amended  his  bill  by  the  allegation 
wanting,  be  could  hare  claimed  the  account 
filed  by  him,  with  iotereet,  if  he  could  suc- 
ceed in  snstaining  the  theory  or  contention 
that  his  coparceners  agreed  to  the  making 
of  improvements  by  him,  but  without  such 
allegation  he  could  not.  He  can  still  amend 
his  bill  to  that  effect,  if  he  wishes  to  do  so. 
It  is  contended  that  In  no  view  can  the 
plaintiff  claim  anything  at  all  for  the  im- 
provements, since  they  were  made  in  1879, 
while  the  father  yet  lived,  and  his  estate  by 
the  curtesy  existed,  and  the  heirs  had  only 
an  estate  in  reversion,  not  In  possession,  and 
the  Improvements  were  made  for  and  by  the 
father.  All  the  children,  save  two  daugh- 
ters, continued  to  reside  in  the  home  as  a 
family  with  their  father,  after  the  mother's 
death,  and  the  existence  of  this  curtesy 
would  not  prevent  any  reversioner,  by 
agreement  with  the  others,  from  making  im- 
provements beneficial  to  the  inheritance,  and 
charging  the  property  with  them.  Nor 
would  it  debar  one  from  claiming  such  in- 
crease of  value  In  the  reversion  or  inherit- 
ance as  his  improvements  imparted.  Of 
course,  were  it  shown  that  the  plaintiff  con- 
tracted with  the  father  to  make  them;  if 
the  father  be'came  his  debtor,  his  sole  debt- 
or, for  them,  and  he  looked  to  the  father 


for  pay,— he  could  claim  nothing  from  the 
heirs.  I  do  not  consider  that  the  evidence 
at  present  shows  such  a  case  as  enables  us 
to  say  this.  So  much  of  the  decree  com- 
plained of  as  disallows  the  claim  of  the 
plaintiff  or  Lavina  Broyles  or  L.  M.  Broyles 
for  repairs.  Improvements,  or  rents  is  revers- 
ed, and  the  cause  remanded  for  further  pro- 
ceedings in  respect  thereto,  according  to  prin- 
ciples above  stated,  so  far  as  applicable, 
and  further  according  to  principles  govern- 
ing courts  of  equity  in  such  case. 


TBAGER  V.  CITY  OP  BT.UEFIELD. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  e,  1895.) 

ISJURT  TROM  DarECTIVB   StREBT  —  LlABILITT  OF 
CiTT — DBCLA RATION — REVIEW  Or   EVIDENCB. 

1.  A  declaration,  in  ease  against  a  dty  for 
personal  injury  by  reason  of  a  defect  in  a  street 
crossing,  alleging  that  the  plaintiff  fell,  and 
thereby  was  "greatly  injured,  bruised,  wounded, 
and  crippled,"  is  not  bad  because  it  does  u-it 
state  the  pardcolar  Injury,  aa  a  broken  leg.  for 
instance.  Where  sppcial  dauaages  eonaeqaent  on 
the  particular  injur}  are  claimed,  it  seems  oth- 
erwise. 

2.  Where  the  plaintiff's  evidence  appreciably 
tends  to  sustain  the  action,  the  court  ought  not 
to  strike  it  out. 

3.  Under  section  9,  c.  131,  Oode  1891,  when 
exception  is  taken  to  the  action  of  the  court 
upon  a  question  involving  evidence  on  a  mt^tion 
for  a  nev  trial  or  otherwise,  all  the  evidence,  coa- 
fiicting  or  not,  may  be  certified,  and  this  court 
must  consider  all  such  evidence,  whether  con- 
flicting or  not,  not  rejecting  any  from  considera- 
tion. If,  upon  BOch  evidence,  the  veidtct  plain- 
ly appears  to  be  contrary  to  or  without  sufficient 
evidence,  plainly  against  the  decided  and  de-.ir 
preponderance  of  tvidcncp,  it  may  be  set  aside, 
though  the  evidence  be  conflictihg.  This  powt-r 
should  be  exercised  with  great  cautioB. 

4.  A  mumcipal  corporation  is  not  an  insnivr 
against  accidents  upon  streets  and  sidewalks. 
Nor  is  every  defect  therein,  though  it  may  cau*> 
the  injury  sued  for,  actional>Ie.  It  is  siiflScienl 
if  the  streets  are  in  a  reasonably  safe  condition 
for  travel  in  the  ordinary  modes,  with  ordinary 
care,  by  day  or  night;  and  whether  so  or  no  is  a 
practicBl  question  to  be  determined  in  each  case 
by  its  particular  circumstances. 

5.  While  the  liability  of  municipal  corpora- 
tions is  in  its  nature  absolute,  that  does  not  refer 
to  the  cause  of  action.  That  must  exist  before 
the  liability  arises, 

(Syllabus  by  th<^  Court) 

Error  to  circuit  court,  Mercer  county. 

Action  by  Theodore  Teager  against  the 
city  of  Bluefleld.  Plaintiff  had  judgment, 
and  defendant  brings  error.    Reversed. 

Johnston  &  Hale,  for  plaintiff  in  error. 
John  M.  McGrath,  for  defendant  in  error. 

BRANNON,  J.  This  was  an  action  of  trea- 
pass  on  the  case  in  the  circuit  court  of 
Mercer  county  by  Theodore  Yeager  against 
the  city  of  Bluefleld  to  recover  damages  for 
the  breaking  of  the  plaintiff's  leg,  on  the 
allegation  that  It  resulted  from  defect  In  the 
ci-ossing  over  one  of  the  streeta.  In  which 
there  wns  a  verdict  for  $3,500  and  a  judg- 
ment   The  city  brings  the  case  here. 

There  is  an  objection  to  the  declaration. 
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the  point  of  the  objection  being:  that  It  Is  too 
general  In  its  statement  of  the  Injury  to 
the  plaintiff's  person,— the  allegation  being 
that  by  reason  of  his  fall  he  "was  greatly 
injored,  braised,  wounded,  and  crippled,  and 
put  in  trreat  danger  and  peril,"— and  that  It 
should  have  alleged  that  his  leg  was  broken. 
No  authority  is  cited  to  sustain  this  point, 
bat  it  seems  to  be  relied  upon  with  confi- 
dence.   I  think  the  declaration  sufficient  on 
this  point.    The  plaintiff  sues  for  a  bodily 
injury.    That  Is  clearly  alleged.    That  his 
leg  was  broken  Is  only  a  fact  evidentiary 
of   the  ultimate  tact   predicated;    that  is, 
that  he  was  injured,  bruised,  wounded,  and 
crippled.   Pleadings  need  not  state  evidence, 
but  only  ultimate  facts  shown  by  the  evi- 
dential facts,— the  ultimate  facts,— else  there 
would  be  endless  prolixity,  as  ultimate  facts 
may  include  many  subordinate  or  evidential 
facts.    Often  It  is  imprudent  to  allege  such 
facts,  as  it  produces  variance.    1  Chit  PL 
407.     See  Hawker  v.  Railroad  Oa,  15  W.  Va. 
635.    If  a  man's  wagon  is  broken  by  rea- 
son of  a  road's  defects,  he  can  charge  that 
It  was  injured,  broken,  and  rendered  useless, 
without  saying  its  axles  and  wheels  were 
broken.    I  have  found  very  little  pointed 
law  on  the  subject,  common  as  the  matter 
seems,  and  it  is  a  matter  not  without  prac- 
tical Importance.    In  Corey  v.  Batb,  35  N. 
H.  531,  a  case  for  personal  injury  from  de- 
fect  of  a    highway,    the   very    point   was 
matureily  considered,  and  it  was  held  that 
it  was  not  necessary  that  .the  injuries  re- 
ceived by  the  plaintiff  sbotild  be  particularly 
described  in  the  declaration.    It  is  enough 
if   it   shows  that  the   plaintiff  received  a 
bodily  injnry.    I  have  found  nothing  to  the 
contrary.    The    rule   contended    for  would 
condemn    precedents    long    approved    and 
evei7wbere   used   in  assault   and   battery, 
which  are  of  same  nature  as  the  declaration 
In  snch  cases  aa  this.    Declarations  for  as- 
sault and  battery  allege  that  the  defendant 
did  beat,  wound,  and  ill  treat  the  defendant, 
without  saying  how  he  did   beat  him   or 
wound  him,  without  giving  the  mere  man- 
ner of  wounding.    So  with  Indictments  for 
that  offense.    This  is  the  rule  where  only 
general  damages  are  claimed.    Where  spe- 
cial   damages  are  claimed,  it  Is  different 
For  Instance,  if  the  plaintiff  were  engaged 
in  any  business  requiring  specially  the  use 
of  the  limb,  and  the  injury  unfitted  him  for 
that  business,  then  the  injury  to  that  limb,  I 
think,  should  be  specified,  as  Its  result  or  con- 
sequence in  the  particular  case  would  be  loss 
of  business.    1  Chit  Pi.  411,  412.    At  this 
point  I  notice  a  form  In  2  Chit  PI.  281,  for 
placing  rubbish  in  a  street  overturning  car- 
riage, and  injuring  plaintiff,  using  only  the 
general  language  that  plaintiff  "was  greatly 
hurt,   bruised,  cut,  and  wounded,  and  sick 
and   sore."    It  Is  a  case  just  analogous  to 
this. 

Another  ground  of  demurrer  is  that  the 
declaration  alleges  that  the  crossing  over 
v.2l8.E.no.lO— 48 


the  street  was  uneven,  sidling,  muddy, 
rocky,  and  slippery,  and  there  was  a  deep 
mudhole  in  It  and  the  crossing  In  bad  order 
and  condition,  and  out  of  repair,  and  no 
proper  crossing  had  been  made,  and  the 
street  found  erous,  and  covered  with  mud 
and  water;  and  the  contention  is  that  the 
plaintiff  saw,  or  could  have  seen,  the  dan- 
ger, and  in  crossing  was  guilty  of  contrib- 
utory negligence.  I  do  not  concur  in  this 
point  of  demurrer.  It  was  essential  that  the 
declaration  charge  these  things  to  maintain 
the  action,  and  so  stating  does  not  bar  the 
plaintiff  of  his  action.  It  does  not  state 
that  plaintiff  knew  Its  bad  condition.  And, 
oven  if  one  knows  a  street  Is  in  bad  condi- 
tion, he  need  not  stay  indoors,  and  he  need 
not  refrain  from  crossing.  It  does  not  ap- 
pear from  tfie  declaration  that  the  defects 
were  patent,  and  the  danger  obvious,  so  as 
to  deter  a  prudent  man  from  doing  what 
everytrady  does,— pass  along  streets  even 
though  not  in  proper  condition.  This  decla- 
ration states  these  matters  as  basis  of  de- 
fendant's negligence.  It  does  not  admit  his 
own  contributory  negligence,  and  any  in- 
ference that  might  be  drawn  of  it  he  need 
not  negative.  Sheff  v.  Huntington,  16  W. 
Va.  807. 

The  next  question  of  the  case  is  whether 
the  defendant  is  liable  upon  the  facts.  And 
that  depends  upon  whether  the  crossing  was 
defective  within  the  meaning  of  the  statute 
(section  53,  c.  43,  Code  1891),  that  "any  per- 
son who  sustains  an  injnry  by  reason  of  a 
public  road  or  bridge  in  a  county,  or  by 
reason  of  a  public  road,  bridge,  street  side- 
walk or  alley  in  an  incorporated  city,  vil- 
lage or  town  being  out  of  repair  may  re- 
cover all  damages  sustained."  When  we 
are  told,  as  in  Chapman  v.  Milton,  31  W. 
Va.  384,  7  S.  a  22,  and  Gibson  v.  City  of 
Huntington,  88  W.  Va.  177.  18  a  E.  447. 
that  the  liability  of  cities  and  towns  for 
injuries  by  reason  of  streets  being  out  of 
repair  Is  absolute,  we  must  not  be  misled. 
It  is  meant  that  when  the  basis  or  cause  of 
the  liability  exists,  that  liabUlty  is  absolute, 
in  the  sense  that  no  want  of  notice  or  other 
excuse  for  the  defect  in  the  street  will  ex- 
onerate the  town.  But  this  idea  of  abso- 
luteness does  not  refer  at  all  to  the  cause 
of  liability,  but  only  to  the  liability  when 
It  exists.  It  does  not  mean  that  the  state 
of  the  street  must  be  perfect  Before  Im- 
posing this  absolute  liability,  we  must  first 
determine  whether  the  street  is  out  of  re- 
pair in  the  sense  of  the  statute.  When  Is 
It  so  out  of  repair?  Is  it  to  be  absolutely 
free  from  stones,  mud,  or  inequalities,  like- 
the  floor  of  your  own  home,  or  like  the 
paths,  walks,  and  drives  in  the  grounds  of 
a  royal  palace  or  beautiful  park?  Where 
shall  we  find  this  perfection?  Is  it  to  fur- 
nish absolute  immunity  from  accident  and 
Injury?  Wliat  city  or  town  In  the  country 
might  not  be  bankrupted  if  this  Is  to  be 
the  construction  of  the  statute?    There  is 
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no  cJty,  ho-wever  well  ordered,  complying 
with  tills  standard.  None  could  do  so  wltb  the 
means  at  its  command,  abort  of  conflscatoiy 
tazatton.  It  Is  bard.  Indeed  impracticable, 
to  define  in  advance,  suttablj*  for  every  case, 
just  what  the  words  "out  of  repair"  here 
used  do  mean.  About  all  that  can  be  said 
by  way  of  general  nile  is  that  cities,  towns, 
and  villages  are  simply  required  to  keep 
streets  and  sidewallcs  In  a  reasonably  safe 
condition  for  persons  traveling  In  the  usual 
modes  by  day  and  night,  and  exercising 
ordinary  care.  Elliott,  Roads  &  S.  448. 
This  court  has  held  Against  the  doctrine  of 
the  highest  state  uf  repair  by  announcing 
the  law  to  be  that:  "A  municipal  corpora- 
tion Is  not  an  Insurer  against  accidents  upon 
streets  and  sidewalks.  Nor  Is  every  defect 
therein,  though  it  may  cause  the  Injury  sued 
foi%  actionable.  It  Is  sufficient  If  the  streets 
—which  Include  sidewalks  and  bridges  there- 
on—are In  a  reasonably  safe  condition  for 
ordinary  travel  in  the  ordinary  mode,  by 
night  as  well  as  by  day;  and  whether  they 
are  so  or  not  is  a  practical  question  to  be 
determined  in  each  case  by  the  particular 
circumstances."  Wilson  v.  City  of  Wheel- 
ing, 19  W.  Va.  323.  I^t  it  be  understood 
once  for  all,  under  the  principle  long  ago 
announced  by  this  court,  and  ample  au- 
thority elsewhere,  that  the  law  does  not  re- 
quire a  municipal  corporation  to  respond  in 
damage  for  every  accident  that,  may  be  re- 
ceived upon  a  public  street  The  law  does 
not  require  It  to  have  Its  streets  or  side- 
walks so  constructed  as  to  secure  absolute 
immunity  from  danger  in  using  them;  nor 
iR  It  bound  4o  employ  the  utmost  care  and 
exertion  to  that  end.  2  Dill.  Mnn.  Corp. 
i  1006.  Were  it  otherwise,  what  would  be 
the  burden  cast  upon  taxpayers  In  this 
state,  where  heavy  rains  and  snows  con- 
stantly fall,  freezes  and  thaws  frequently 
come,  .which,  with  other  causes,  work  great 
and  constant  Injury  to  streets?  Now  let  us 
look  at  the  present  case  in  the  light  of  these 
principles. 

The  claim  of  the  plaintiff  is  that  on  a  De- 
cember night  he.  In  company  with  another, 
was  walking  along  Princeton  avenue,  and, 
crossing  Bland  street  at  Its  Junction  with 
the  avenue,  he  stepped  upon  a  stone,  to  keep 
out  of  tlte  mud,  and.  It  slipping  flrom  under 
him,  he  fell  and  broke  his  leg.  There  were 
two  mudholes,  as  plaintlfTs  evidence  tends 
to  show.  In  the  crossing, — one  very  small, 
one  of  considerable  size  and  depth,— and 
this  rock  was  between  them,  2  t»  3  feet  from 
one,  and  1  foot  from  the  other,  people  pass- 
ing between  them.  The  rock  was  8  or  10 
Inches  wide,— as  large  as  a  spittoon.  He 
could  have  passed  between  the  rock  and  ei- 
ther mndbole,  though  It  would  have  put  him 
In  mud,  as  a  bright  electric  light  60  feet  dis- 
tant was  giving  light,  and,  besides,  Yeager's 
companion  had  a  lantern;  and  when  they 
reached  Bland  street  Teager  himself  saw  the 
situation,  as  be  exclaimed,  "Ijock.  out;  here 


is  a  bad  place."  If  disposed  to  be  rigid,  we 
might  say  that  he  should  not  have  stepped 
on  this  rock,  and  thus  have  used  the  very 
thing  he  now  says  was  a  defect  But 
waive  that  What  Is  the  particular  point  of 
defect  causing  the  Injury?  Not  alone  the 
mudhole,  as  he  avoided  that  I  suppose  it  Is 
that  the  crossing  was  uneven  and  sidling, 
causing  the  rock  to  slip,  and  when  he  fell 
his  legs  went  Into  the  madhde.  Increasing 
the  force  of  the  fall.  This  evidence  adduced 
by  the  plaintiff  was  enough  to  go  before  the 
jury,  as  appreciably  tending  to  sustain  the 
action,  and  the  motion  of  defoidant  to  ex- 
clude It  was  correctly  ovoruled.  Powell  v. 
Love,  36  W.  Va.  96, 14  S.  E.  405.  And  yet  it 
may  be  gravely  questioned  whether,  tested 
by  the  plalntUTs  evidence  alone,  the  action 
is  sustainable.  But  when  we  look  at  all  the 
evidence  we  are  led  by  the  clear  and  decided 
weight  and  preponderance  of  It  to  say  that 
the  verdict  Is  ccntrary  to  the  evidence.  We 
must  look  at  and  consider  the  evld«ice  on 
both  sides,  Including  the  evidence  In  conflict 
with  that  of  the  plaintiff.  Code  1881,  c.  131. 
f  9;  Johnson  ▼.  Boms,  89  W.  Va.  668,  20  & 
E.  686. 

The  defense  Introduced  13  witnesses  whose 
evidence  bears  on  the  condition  of  the  cross- 
ing, as  against  6  for  the  plaintiff,  and,  so 
far  as  we  can  see  from  paper  and  positlona 
of  trust  and  business  held  by  them  in  tbe 
community,  their  evidence  Is  credible.  We 
do  not  see  that  any  question  of  veracity  was 
made  against  them.  The  avideoce  shows 
that  a  couple  of  months  before  this  accident 
there  was  a  large  mudhole  in  Bland  street  at 
its  Junction  with  Princeton  avenue,  and  that 
limestone  rock  was  hauled  and  thrown  into 
it,  and  a  crossing  made  clear  across  It  at 
least  8  feet  wide,  the  work  occupying  3  days 
with  3  teams  and  12  men.  The  rock  was 
brcricen  to  the  size  used  in  macadamizatimi,- 
about  as  large  as  an  egg.  It  was  level,  and 
only  sidling,  or  Inclined,  to  give  drainage. 
There  were  no  mudholes  In  the  crossing  when 
the  accident  took  place.  There  was  no  such 
sized  rock  there  as  the  plaintiff  claimed:  In- 
deed, no  rock.  Men  examined  it  that  might 
and  next  morning,  and  no  rock  was  sem. 
It  was  a  good,  solid  crossing.  Special  labor 
and  attention  had  be&a  just  used  to  make  it 
so.  The  statute  commands  us  to  consider  all 
the  evidence,  and,  unless  that  consideration 
Is  a  merely  perfunctory  one,  we  are  com- 
pelled to  say  that  this  Is  the  state  of  the 
case,  decidedly,  under  the  evidence.  The 
evidence  conflicts  as  to  the  presence  of  the 
mudhole  and  stone,  the  decided  weight  being 
with  the  defense.  Muddy  and  slippery  this 
crossing  was.  The  true  explanation  of  the 
accident  is  that  the  plaintiff,  in  making  long 
st^s  or  effort  to  get  quickly  across,  and 
avoid  or  hasten  through  the  mud,  slipped. 
No  doubt  the  mud  there  caused  the  slip. 
Had  the  crossing  been  free  of  it,  likely  the 
fall  would  not  have  occurred.  Then  the  case 
narrows  itself  to  the  question.  Is  the  presence 
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of  thia  mad  a  defect  under  tbe  atatute?  If 
so,  -what  town  of  moderate  size  In  the  state 
would  not  be  subject  to  action  upon  action? 
This  mud  was  peculiarly  SUppory,— "as  slick 
as  glass,"  both  sides  say;  but  that  was  ow- 
ing to  the  peculiar  character  of  the  soil  in 
those  parts;  as  some  witnesses  say,  It  waa 
an  ocherouB  soil,  and  the  slickest  substance 
anywhwe  to  be  met  Princeton  avenue  and 
Bland  street  were  not  macadamized  in  thia 
newly -built  town,  and  wagons  would  inevit- 
ably and  constantly  deposit  from  their 
wheels  on  this  crossing  quantities  ot  this 
mud,  as  this  crossing  was  very  prominent  in 
this  business  town.  Did  thia  make  the  road 
actionably  defective?  I  say  not.  And  tills 
Is  the  length  and  breadth  of  the  city's  of- 
fense, if  we  must  say  It  arose  from  anything 
pertaining  to  the  crossing,  and  not  from  an 
unaccountable  accident,  as  several  witnesses 
say  it  was.  Any  one  is  liable  to  fall  In  walk- 
ing, especially  at  night,  using  the  legs  in  ef- 
fort to  cross  muddy  places.  It  Is  charged  by 
the  town  that  the  plaintiff  was  drinking.  I 
do  not  at  all  place  the  misfortune  on  that 
ground.  I  think  It  was  simply  an  accident, 
or,  tf  the  dty  la  chargeable,  it  la  only  because 
of  the  mud  on  the  crossing.  Is  that  enough 
to  make  It  liable?  Our  state  has  great  and 
often-recurring  precipitation  of  rain  and 
snow,  especially  in  winter.  Mud  foUowa  In- 
evitably everywhere.  No  means  at  a  town's 
command  can  prevent  its  presence  in  some 
quantity,  even  <»i  croasinga,  and  in  small 
quantity  it  makes  them  slippery.  In  apply- 
ing this  statute  we  can  consider  the  location 
of  tlie  road,  the  nature  and  circumstances  of 
tbe  particular  section,  the  dlflBcuIty  of  keep- 
ing It  in  high  repair  without  nnreasonable 
expense,  the  season  of  the  year,  and  the  na- 
ture and  amount  of  travd.  Ang.  High.  $  259. 
The  mere  sUpperlness  of  a  sidewalk  occa- 
sioned by  ice  or  snow— -the  same,  certainly, 
as  to  mud— "not  being  accumulated  so  as  to 
constitute  an  obstruction.  Is  not  ordinarily 
such  a  defect  as  will  make  the  city  liable  for 
damages  occasioned  thereby.  Wh^e  there 
is  t«now  upon  a  atdewalk,  there  is  danger 
from  allpplng  and  falling,  even  on  the  beat- 
constructed  sidewalks."  2  Dill.  Mnn.  Corp. 
{  1006.  This  mud's  presence  was  not  a 
structural  defect,  not  an  obstruction. 

Being  of  opinion  that  the  verdict  Is  con- 
trary to  the  evidence,  we  reverse  tbe  Judg- 
ment, set  aside  the  verdict,  award  a  new 
trial,  and  remand. 


NORFOLK  A  W.  R.  CO.  v.  PERDUE. 

(Supreme  Conrt  of  Appeals  of  West  Ylri^nla. 

April  6,  1S95.) 

BsTOPPal.  IX  FlIS— ISfDNOTIOH. 

1.  Where  a  party  who  claims, to  be  tbe  own- 
er of  a  tract  of  land  baa  notice  of  the  fact  that 
a  railroad  company  la  excavating  a  tunnel 
throtigh  a  monntain  located  on  said  land,  under 
claim  of  title  thereto,  remains  silent  as  to  his 
ownership  of  the  land,  with  fnll  knowledge  of 


his  richtB,  and  assists  In  the  constractioo  of  aald 
tannel  from  its  commencement  until  its  comple- 
tion, and  the  railroad  is  constructed  through  the 
same,  without  asserting  any  claim  to  the  land 
through  whidi  the  tunnel  passes,  and  then  Insti- 
tutes an  action  for  damages  against  the  railroad 
company  for  taking  his  land,  he  will  be  estopped 
from  recovering  in  said  action,  and  may  he  en- 
joined from  fnrther  prosecuting  snch  action  for 
damages. 

2.  Such  equitable  estoppel  may  be  asserted 
In  a  conrt  of  equity. 

8.  When  one  of  two  Innocent  persons — that 
is,  persons  each  guiltless  of  an  intentional  moral 
wrongs— must  sn&ei  a  loss,  it  must  be  borne  h; 
that  one  of  them  who  bv  his  conduct,  acts,  or 
omissions  has  rendered  tne  injury  possible. 

4.  A  party  who  by  his  acts,  declarations,  or 
admissions,  or  by  failure  to  act  or  speak  nnder 
drcnmstances  when  he  shonld  do  so,  either  de- 
signedly or  with  willful  disregard  of  the  inter- 
ests of  others,  induces  or  misleads  another  to 
conduct  or  dealings  which  he  wonid  not  have  en- 
tered npon  bnt  for  this  misleading  inflnence.  will 
not  be  allowed  afterwards  to  come  in  and  assert 
his  rifrht  to  the  detriment  of  the  person  so  mis- 
led. That  would  be  a  fraud. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Mercer  county. 

Action  by  the  Norfolk  &  Western  Railroad 
(Company  against  George  W.  Perdue  for  an 
Injunction.  From  a  decree  for  defendant 
plaintiff  appeiils.    Reversed. 

Johnston  &  Ilale  and  A.  W.  Reyndlda,  for 
appellant  Okey  Johnson,  6.  J.  Boibrook, 
and  A.  0.  Davidson,  for  appellee. 

ENGLISH,  J.  On  the  2d  day  of  Decem- 
ber, 1SU2,  the  Norfolk  &  Western  Railway 
Company  presented  to  the  circuit  court  of 
Mercer  county  in  open  court  its  bill  pray- 
ing for  an  injunction  to  restrain  the  defend- 
ant George  W.  Perdue,  from  prosecuting 
certain  actions  at  law  mentioned  in  said  bill, 
and  from  instituting  any  future  actions 
against  the  plaintiff  on  account  of  the  mat- 
ters set  up  in  said  bill,  which  injunction  was 
awarded.  The  material  facts  alleged  and  re- 
lied upon  by  the  plaintiff  in  said  bill  are: 
That  it  waa  a  consolidated  corporation  doing 
business  in  said  county  of  Mercer  pursuant 
to  the  laws  of  the  state  of  West  Virginia, 
and  was  the  owner  and  operator  of  a  ceitain 
railroad  which  runs  through  said  county,  part 
of  which  runs  through  a  tunnel  known  as 
"Flat  Top  Tunnel."  That  on  the  7th  day  of 
January,  1887,  it  entei-cd  Into  a  contract  in 
writing  with  the  Flat  Top  Coal  Company  by 
which  it  agreed  and  boimd  itself  to  convey 
to  plaintiff  a  strip  of  land  220  feet  In  width, 
and  extending  the  entire  length  of  said  tun- 
nel, one-lialf  thereof  to  be  on  each  side  of 
tbe  center  line  of  said  railroad  or  tunnel; 
the  object  in  acquiring  said  strip  being  to 
construct  a  tunnel  through  which  to  locate 
Its  railroad,  which  was  well  known  to  both 
parties  to  the  contract  That  at  the  time 
said  contract  was  entered  into  the  land  in 
controversy  belonged  in  fee  simple  to  the 
Blue  Stone  Coal  Company,  and  that  on  the 
12tb  day  of  April,  1889,  the  said  Blue  Stone 
Coal  Company  conveyed,  by  deed  of  that 
i  date,  to  the  plaintiff,  the  said  strip  of  land 
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through  which  the  said  tunoel  now  runs,  and 
that  on  the  25th  day  of  February,  1890,  E. 
W.  Clark  and  others,  trustees,  who  were 
grantees  of  the  said  Blue  Stone  Coal  Com- 
pany, again  conveyed  the  said  strip  or  parcel 
of  land  to  the  plaintiff;  and  In  this  manner 
the  plaintiff  became  the  owner  in  fee  simple 
of  said  strip  of  land.  That  soon  after  ob- 
taining the  contract  aforesaid,  by  which  it 
acquired  said  strip  of  land,  it  l>egan  the  con- 
struction of  its  tunnel  through  the  said  strip 
of  land,  and  prosecuted  the  said  worlc,  at  a 
cost  of  many  thousands  of  dollars,  until  it 
was  completed,  early  in  the  year  1888,  and 
constaicted  therein  its  railroad,  over  which 
it  began  running  its  trains  in  the  early  part 
of  the  year  1888.  That  part  of  the  excava- 
tion of  said  tunnel  was  through  a  vein  of 
bituminous  coal,  which  was  talcen  out  by 
plaintiff,  but  the  cost  of  the  said  tunnel  was 
many  thousands  of  dollars  more  than  the 
value  of  the  coal  talcen  out  of  the  same.  That 
on  the  21st  day  of  February,  1890,  the  de- 
fendant, George  W.  Perdue,  instituted  In  the 
circuit  court  of  Mercer  county,  West  Vir- 
ginia, against  the  plaintiff,  an  action  of  tres- 
pass on  the  case,  in  which  he  set  up  claim  to 
34.35  acres  ttirough  which  the  said  tunnel  is 
located  and  constructed,  claiming  $10,000 
damages  on  account  of  Injury  to  the  said 
tract  of  land  claimed  by  him  as  aforesaid, 
and  for  excavating  and  removing  the  coal 
from  the  same  in  the  construction  of  the  said 
tunnel,  which  action  Is  still  pending  and  un- 
determined in  said  court,  the  papers  in  which 
cause  are  exhibited.  That  on  the  25th  day  of 
March,  1891,  the  defendant  George  W.  Per- 
due, instituted  another  action  of  trespass  on 
the  case  against  the  plaintiff,  in  which  he 
claims  $1,000  damages  on  account  of  the  con- 
struction of  the  tunnel  through  the  said  34.35 
acres  of  land,  and  the  construction  and  opera- 
tion of  the  said  raih-oad  therein,  which  ac- 
tion is  still  pending  and  undetermined,  and 
the  record  in  which  action  is  also  exlilblted 
with  plaintiff's  bill.  That  said  George  W. 
Perdue  is  prosecuting  the  said  actions,  and 
declares  his  Intention  to  prosecute  them  to  a 
final  Judgment  That  the  plaintiff  is  inform- 
ed and  believes  that  the  said  Perdue  will 
bring  other  actions,  and  continue  to  harass 
the  plaintiff  with  repeated  actions,  on  ac- 
count of  his  pretended  claim  to  said  34.33 
acres  of  land,  and  in  regard  to  the  same  sub- 
ject-matter involved  in  the  first  aforesaid  ac- 
tion, unless  he  is  restrained  from  so  doing  by 
a  court  of  equity.  That  plaintiff  is  Involved 
in  a  multiplicity  of  suits,  and  will  continue 
to  be  harassed  with  a  multiplicity  of  suits, 
on  account  of  the  pretended  claim  of  the  said 
Perdue  to  the  said  34.35  acres,  which  em- 
braces part  of  the  said  tunnel,  unless  the  title 
of  the  plaintiff  to  Its  said  strip  of  land  Is 
quieted  by  a  court  of  equity,  and  the  said 
Perdue  restrained  from  setting  up  further 
claim  to  it  That  the  claim  of  said  Perdue  to 
that  part  of  said  34.33  acres  of  land  which 
covers   part   of   Its  said  strip  of  220   feet 


through  which  the  said  tunnel  ia  located  is 
a  cloud  on  the  title  of  the  plaintiff.  That  tlw 
said  Perdue  does  not  own  the  said  land,  or 
any  part  of  the  strip  of  land,  belonging  to 
the  plaintiff  as  aforesaid,  and  that  the  daim 
of  said  Penloe  should  in  equity  be  set  aside 
as  a  cloud  upon  the  title  of  the  plaintur. 
That  the  said  Perdue  knew  when  the  plain- 
tiff acquired  title  to  the  said  land,  and  sooo 
after  the  plaintiff  liegan  the  work  of  con- 
structing the  said  tunnel,  and  taking  out  the 
said  coal,  the  said  Perdue  began  work  for 
the  contractors  who  were  carrying  on  tbe 
said  work  for  plaintiff,  and  aided  them  in 
the  construction  of  the  said  tunnel,  and  con- 
tinned  to  aid  in  tbe  constnicti<xi  of  the  same, 
for  wages  to  he  paid  to  him  by  said  con- 
tractors, until  the  completion  of  the  said  tun- 
nel. That  notwithstanding  the  full  and  com- 
plete knowledge  of  the  said  Perdue  of  the 
claim  of  the  plaintiff  to  said  land,  of  the  im- 
mense amoimt  of  money  they  were  speoding 
in  the  construction  of  the  said  tunnel  and  tbe 
railroad  therein,  he  stood  by  and  saw  the 
work  proceed  till  its  completion  and  made  no 
objection  whatever  to  it,  and  gave  to  tlie 
plaintiff  no  notice  w)uitever  of  his  dalm  to 
the  said  land,  and  that  the  said  George  W. 
Perdue  is  estopped  from  setting  up  claim  to 
any  part  of  said  strip  of  land  belonging  to 
plaintiff  as  aforesaid.  That  the  conduct  of 
said  Perdue  in  keeping  silent  under  tbe  cir- 
cumstances was  a  fraud  upon  the  plaintiff, 
which  will  estop  him  from  setting  up  claim 
to  any  part  of  the  land  of  the  plaintllt  That 
plaintiff  had  no  notice  whatever  of  the  said 
Perdue's  claim  to  the  land  purchased  l^  tt  as 
aforesaid  through  which  the  said  tunnel  is 
located,  or  any  part  thereof,  until  after  tlie 
completion  of  the  said  tunnel  and  railroad 
therein;  its  first  notice  of  said  claim  being 
bat  a  short  time  before  the  institution  of  said 
first  action  by  said  Perdue  against  plaintiff. 
Tbat  plaintiff  has  been  in  the  complete  and 
full  possession  of  its  said  land,  and  every 
part  thereof,  continuously  ever  since  ttie  be- 
ginning of  the  construction  of  the  said  tun- 
nel, is  now  In  the  possession  of  tbe  same, 
and  entered  into  the  possession  thereof  peace- 
ably, quietly,  with  the  full  Imowiedge  of  tbe 
said  Perdue,  and  without  any  objection  by 
him.  Tliat  said  George  W.  Perdue  asserts 
his  claim  to  said  land  under  a  deed  from  one 
Zacharlah  Perdue;  that  said  deed  Is  a  dond 
on  plaintiff's  title;  that  It  is  invalid,  so  far 
as  conveying  title  is  concerned,  and  that  It 
should  be  set  aside  as  a  cloud  on  plalntitTs 
title.  An  injunction  was  prayed  for  enjoin- 
ing and  restraining  said  George  W.  Perdue 
from  prosecuting  said  actions  at  law,  and 
from  instituting  future  actions  against  tho 
plaintiff  on  account  of  the  matters  set  forth 
in  said  bill,  and  that  the  said  deed  under 
wbicb  said  Perdue  claims  title,  and  the  en- 
tire claim  of  title  of  the  said  Perdue  to  any 
part  of  the  plaintiff's  land,  might  be  set 
aside  as  a  cloud  upon  the  plaintifTs  title,  and 
that  the  plaintiff  be  quieted  in  Its  title  and 
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possession  of  Its  said  land  and  railroad. 
An  Injunction  was  awarded  restraining  said 
Perdue  from  prosecuting  the  actions  at  law 
then  pending  against  the  plaintiff,  and  from 
instituting  and  prosecuting  other  .  actions 
against  the  plaintiff  with  respect  to  the  land 
and  snbject-matter  and  things  set  up  in  the 
bill.  The  def aidant,  George  W.  Perdue,  de- 
murred to  the  plalntifCa  bill,  and  on  the  2d 
day  of  March,  1894,  the  couft  sustained  said 
demurrer,  and  dissolved  said  injunction,  and 
the  plaintiff,  declining  to  amend  its  bill,  ap- 
plied for  and  obtained  this  appeal. 

The  first  error  assigned  and  relied  upon  by 
the  appellant  Is  that  the  circuit  court  o-red  In 
sustaining  the  demurrer  to  the  plaintiff's  bill, 
upon   the   ground  that  the   bill  presented   a 
strong  case  for  the  relief  of  a  court  of  equity, 
by  decreeing  In  favor  of  the  plaintiff  an  equita- 
ble estoppel  agaloat  the  said  Perdue,  which 
was  fully,  clearly,  and  distinctly  alleged,  to- 
gether with  all  the  facts  constituting  the  said 
equitable  estoppel  in  said  bill,  by  decree  re- 
moving the  cloud  from  the  title  of  appellant 
cast  upon  It  by  said  Ferdue's  dalm,  the  facts 
in  relation  to  which  were  fully  and  distinctly , 
alleged  in  the  bill,  and  by  decree  perpetually 
enjoining  the  prosecution  of  the  said  actions 
at  law,  which  were  shown  by  the  facta  alleged 
in  the  bill  to  be  purely  vexatlotis,  etc.     Now, 
upon  the  demurrer,  the  universally  recognized 
rule  Is  that  all  allegations  of  the  bill  which 
are  well  pleaded  must  be  taken  as  conceded 
to  be  true,  and  the  defendant  by  his  demurrer 
asserts  that,  admitting  the  allegations  of  the 
biU  to  be  true,  the  plaintiff  by  bis  bill  has  not 
shown  himself  to  be  entitled  to  relief  in  a 
court  of  eqnity.     Applying,  then,  this  test  to 
the  bill  filed  in  the  case  under  consideration, 
let  us  examine  the  question  of  equitable  estop- 
pel,  which  is  presented  In  the  plaintiff's  bill 
in  the  following  language:     "Plaintiff  alleges 
tluit  said  George  W.  Perdue  is  estopped  from 
setting  up  claim  to  any  part  of  the  said  strip 
of  two  hundred  and  twenty  feet  in  width  of 
land  belonging  to  this  plaintiff  as  afbiesaid. 
The  said  Perdue  knew  when  this  plaintiff  ac- 
quired title  to  the  said  land  In  the  manner 
hereinbefore  stated,  and  soon  after  this  plaln- 
titC  began  the  work  of  constructing  the  said 
tunnel,  and  taking  out  the  said  coal,  the  said 
Perdue  began  to  work  for  the  contractors  who 
were  carrying  on  tlie  said  work  for  this  plain- 
tiff, and  aided  them  in  the  construction  of  the 
said  tunnel,  and  continued  to  aid  in  the  con- 
structicm  of  the  same,  for  wages  to  be  paid  to 
him  by  said  contractors,  until  the  completion 
of  the  said  timnel.     Notwithstanding  the  full 
and  complete  knowledge  of  the  said  Perdue  of 
tbe  daim  of  the  plaintiffs  to  said  land,  of  the 
Immense  amount  of  money  they  were  spend- 
ing in  the  construction  of  the  said  tunnel  and 
tbe  railroad  therein,  he  stood  by  and  saw  tbe 
work   proceed  till  its  completion,  and  made 
no  objection  whatev«  of  bis  claim  to  the  said 
land."     "Plaintiff  had  no  notice  whatever  of 
tbe  said  Perdne's  claim  to  the  land  purchased 
by  it  as  aforesaid  through  which  the  said  tun- 


nel in  located,  or  any  part  tliereof,  tmtll  after 
the  completion  of  the  said  tunnel  and  railroad 
therein."  Regarding  these  allegations  as  con- 
ceded to  be  true  oo  demurrer,  and  taming  to 
the  Jaw  bearing  upon  the  question,  we  find 
that  a  similar  question  was  presented  for  the 
consideration  of  this  court  In  the  case  of  Stone 
V.  Tyree,  30  W.  Va.  887,  5  S.  B.  8T8,  In  which 
case  Green,  J.,  delivering  the  opinion  of  the 
court,  said:  "It  1b  recognised  as  law  that  If 
the  owner  of  real  estate,  whether  he  has  the 
legal  title  In  him  or  not,  permits  such  real  es- 
tate to  t>e  sold  in  his  presence  by  another,  who 
claims  to  be  the  owner  of  the  land,  or  by  one 
who  claims  that  he  has  full  authority  and 
power  to  dispose  of  the  same.  It  is  tbe  duty  of 
the  true  owner  of  the  land  to  assert  his  claim 
then.  And  if  he  stands  by  and  permits  an  In- 
nocent purchaser  to  buy  such  land  from  sncb 
person  claiming  to  tiave  full  power  to  dispose 
of  It,  he  will  be  estopped  thereafter  from  set- 
ting up  a  claim  to  such  land,  because  of  a 
want  of  full  power  and  authority  on  the  part 
of  the  person  selling  it  to  make  good  title 
thereto,  as  against  such  Innocent  purchaser,  by 
his  acquiescence  at  the  time  in  tbe  legality  of 
such  sale  made  In  his  presence."  He  also 
says:  "Whenever,  in  this  or  any  other  man- 
ner, such  owner  of  lands  misleads  another,  by 
his  conduct  or  words.  Into  the  belief  that  a 
third  person  owns  certain  land,  or  possesses 
full  power  or  authority  to  sell  It,  and  be  knows 
that  such  conduct  or  words  would  naturally 
have  this  effect,  whether  he  intended  them  to 
defraud  such  purchaser  or  not,  he  will  not 
only  be  estopped  from  claiming,  against  sucb 
innocent  purchaser,  this  land,  because  In  fact 
the  person  so  selling  it  as  bis  own,  or  having 
fall  power  and  authority  to  sell  It,  either  did 
not  own  it  or  had  no  authority  to  sell  it  such 
as  he  claimed,  but  the  courts  of  equity  go  fur- 
ther, and  would  under  such  dicamstanceB 
compel  him  to  convey  such  land  to  such  Inno- 
cent purchaser."  Now,  the  facts  being  con- 
ceded as  stated  In  the  bill.  It  is  easily  per- 
ceived what  ^ross  Injury  and  Injustice  would 
result  to  the  appellant  fi-om  the  conduct  of  tbe 
appellee,  if  the  doctrine  of  estoppel  was  not 
applied. 

It  appears  from  the  allegations  of  the  blQ 
that  the  appellee,  George  W.  Perdue,  was  cog- 
nisant of  the  fact  that  this  strip  of  land  220 
feet  wide  was  acquired  by  the  appellant  for 
the  purpose  of  constructing  a  tunnel  through 
the  Flat  Top  Mountain  and  using  it  as  a  thor- 
oughfare for  its  railroad.  Not  only  so,  but 
that  he  actually  aided  in  the  construction  of 
said  tunnel,  as  a  laborer,  from  a  period  soon 
after  Its  commencement  until  Its  completion, 
being  fully  cognizant  of  the  claims  of  appel- 
lant and  of  the  Immense  amount  of  money  it 
was  expending  In  the  construction  of  the  same. 
A  question  somewhat  similar  to  the  one  sub- 
mitted by  this  record  was  before  tbe  supreme 
court  of  the  United  States  In  the  case  of  Mor- 
gan V.  Railroad  Co.,  96  U.  S.  716,  in  which 
It  was  held  that  "a  party  is  not  permitted  to 
deny  a  state  of  things  which  his  conduct  or 
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misrepresentadoos  led  another  to  believe  ex- 
isted and  to  act  in  accordance  with  that  be- 
lief."  In  that  caae  a  bill  was  filed  by  Mor- 
gan against  the  Chicago  &  Alton  Railroad 
(Domiiany.  The  ault  Involved  the  ownership 
of  two  strips  of  land  adjoining  that  over  which 
said  company  had  the  right  of  way,  and  form- 
ing part  of  its  depot  grounds  in  the  town  of 
Dwight,  and  the  question  was  whether  these 
strips  of  land  had  been  dedicated  by  the  own- 
ers thereof  for  depot  purposes  for  the  use  of 
the  railroad.  Justice  Swayne,  In  dellvoing 
the  opinion  of  the  court,  says:  "The  appellee 
Insists  that  the  record  discloses  a  case  of  estop- 
pel In  pals,  and  that  the  appellant  Is  thereby 
barred  from  maintaining  the  claim  which  he 
seeks  to  enforce  In  this  litigation.  The  prin- 
ciple Is  an  Important  one  In  the  administration 
of  the  law.  It  not  unfrequently  gives  tri- 
umph to  right  and  justice  where  nothing  else 
could  save  them  from  defeat.  It  proceeds  up- 
on the  ground  that  he  who  has  been  silent  as 
to  his  alleged  rights  when  be  ought  in  good 
faith  to  have  spoken  shall  not  be  heard  to 
speak  when  he  ought  to  be  silent,"— citing 
Bank  V.  Lee,  13  Pet  107.  "He  is  not  permit- . 
ted  to  deny  a  state  of  things  which,  by  his 
culpable  silence  or  misrepresentations,  he  had 
led  another  to  believe  existed,  and  who  has 
acted  accordingly  upon  that  belief.  The  doc- 
trine always  presupposes  error  on  one  side  and 
fault  or  fraud  upon  the  other,  and  some  defect 
of  which  it  would  be  inequitable  for  the  party 
against  whom  the  doctrine  is  asserted  to  take 
advantage."  The  bill  alleges  that  the  appel- 
lee was  cognizant  of  the  manner  in  which  ap- 
pellant claimed  to  have  acquired  title  to  said 
strip  of  land,  and  he  must  t>e  presumed  to 
have  known  the  land  he  claimed,  and  yet  with 
all  this  knowledge  he  worked  in  silence  for 
the  company  that  constructed  the  tunnel,  and 
set  up  no  claim  to  any  portion  of  said  strip 
until  after  the  tnnnel  was  completed  and  the 
railroad  constructed  through  tlie  same.  If  he 
bad  objected  when  the  work  was  commenced, 
the  appellant  might  have  made  other  arrange- 
ments, or  perhaps  changed  the  route.  Would 
It,  then,  be  doing  equity  to  allow  the  appellee 
to  wait  in  silence  imtil  the  railroad  was  locat- 
ed, and  the  tunnel  completed,  and  then  assert 
his  claim  for  damages?  Surely  not.  2  Herm. 
Estop,  i  776,  on  this  point,  thus  states  the  law: 
"If  a  person  having  a  right,  and  seeing  another 
person  about  to  commit,  or  in  the  course  of 
committing,  an  act  Infringing  upon  that  right, 
stands  by  in  such  manner  as  really  to  induce 
the  person  committing  the  act,  and  who  might 
otherwise  have  abstained  from  It,  to  believe 
that  he  assents  to  Its  being  committed,  he  can- 
not afterwards  be  heard  to  complain  of  the 
act  This  is  the  proper  sense  of  the  term  'ac- 
quiescence,' and  in  that  sense  It  may  be  de- 
fined as  'quiescence,'  under  such  circumstan- 
ces as  that  assent  may  be  reasonably  Inferred 
from  It,  and  is  no  more  than  an  instance  of  the 
law  of  estoppel  by  words  or  conduct."  In  the 
case  of  Boardman  v.  Railway  Co.,  84  N.  Y. 
182,  Miller,  J.,  In  the  opinion  of  the  court. 


says:  "The  principle  applicable  to  such  a  ca«e 
is  laid  down  by  Lord  Denman  in  Plckard  v. 
Sears,  6  AdoL  &  E.  474,  as  follows:  Tlie 
rule  of  law  Is  clear  that  where  one  by  his 
words. or  conduct  willfully  causes  another  to 
believe  the  existence  of  a  certain  state  of 
things,  and  induces  him  to  act  on  that  belief 
80  as  to  alter  his  own  previous  position,  tlie 
former  la  concluded  from  averring  against  the 
latter  a  dUferOit  state  of  things  as  existing 
at  the  same  time;' "  and  Miller,  J.,  adds:  "Xor 
la  it  essential  to  an  equitable  estoppel  tbat  the 
party  should  design  to  mislead,  and  it  la  sufli- 
clent  if  his  acts  were  calculated  to  mislead, 
and  have  misled,  another  acting  upon  it  in 
good  faith,  and  exercising  reasonable  care." 
So,  also.  In  the  case  of  Jowers  v.  Phelps,  33 
Ark.  468,  the  law  In  regard  to  estoppel  In  pals 
is  well  stated  by  English,  C.  J.,  as  follows: 
"Estoppels  in  pais  depend  upon  fftcta  which 
are  rarely  In  any  two  cases  precisely  the  same. 
The  principle  upon  which  they  are  applied  is 
clear  and  well  defined.  A  party  who  by  his 
acts,  declarations,  or  admissions,  or  by  fail- 
ure to  act  or  speak  under  circumstances  where 
be  should  do  so,  either  designedly  or  with  will- 
ful disregard  of  the  interests  of  others,  in- 
duces or  misleads  another  to  conduct  or  deal- 
ings which  he  would  not  have  entered  upon 
but  for  this  misleading  influence,  will  not  be 
allowed  afterwards  to  come  in  and  assert  his 
right  to  the  detriment  of  the  pei-son  so  mis- 
led.   That  would  be  a  fraud." 

Counsel  for  the  appellee  contend  that  equity 
has  no  Jurisdiction  in  this  case,  because  tho 
remedy  at  law  was  adequate  and  complete,  the 
action  being  trespass  on  the  case  for  In- 
Jury  done  to  real  property.  This  court,  how- 
ever, in  the  case  of  Hanly  t.  Watterson.  £• 
W.  Va.  214,  19  S.  E.  536,  held  that  equity  is 
the  proper  forum  in  which  to  assert  an  equi- 
table estoppel.  In  that  case  Hanly  obtained 
an  injunction  to  restrain  Watteraon  from  cut- 
ting and  removing  timber  from  certain  lands 
which  he,  Hanly,  had  purchased  from  one 
Kirk, 'and  from  further  proceeding  In  an  ac- 
tion at  law  which  he,  Watterson,  had  insti- 
tuted against  said  Hanly  for  the  value  of  1.- 
030  trees,  etc.,  claiming  damages  to  the 
amount  of  $9,000,  which  timber  said  Watter- 
son claimed  under  an  option  from  Kirk  ex- 
ecuted previous  to  said  Hanly's  purchase.  It 
appeared  from  the  allegations  of  the  bill  that 
Watterson  stood  by  and  saw  Hanly's  em- 
ployes removing  these  trees,  and  pointed  out 
certain  trees  to  Hanly's  employes,  and  acqui- 
esced In  the  manufacture  of  the  same  Into 
railroad  ties,  and  furnished  said  Hanly  the 
use  of  his  tramways  when  removing  said  tim- 
ber; and  it  was  held  that  in  such  circumstan- 
ces Watterson  was  estopped  trom  amerting 
a  claim  to  said  timber,  or  rocovering  Oamages 
for  the  cutting  and  removal  of  the  same. 
Herm.  Estop.  §  735,  says:  "There  are  many 
fundamentals  of  the  law  which  are  applica- 
ble to  and  explanatory  of  this  doctrine  of 
equitable  estoppel";  and  among  tbena  h« 
names:    "Volenti  non  fit  Injuria"   ("No    on<» 
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can  maintain  an  action  for  a  wrong  where  he 
has  consented  to  the  wrong  which  occasions 
his  loss");  "Qui  Don  probibet  qnod  proUbere 
potest  assentire  ridetur"  ("He  who  does  not 
forbid  wliat  he  can  forbid  seems  to  aflsent"): 
and  "Qui  tacet,  oonsentire  vldetur"  ("He 
who  is  silent  appears  to  consent").  What  more 
potent  evidence  could  the  Norfolk  &  Western 
Bailroad  Company  have  wished  or  desired  of 
a  want  of  claim  or  Interest  on  the  part  of 
George  W.  Perdue  In  said  strip  of  land  than 
\v:.j  furnished  by  his  acts  in  aasisUng  in  the 
construction  of  the  timnel  through  the  land  he 
now  claims,  without  asserting  any  claim  or 
raising  any  objection?  Now,  as  to  what  con- 
stitutes an  equitable  estoppel,  2  Pom.  £q. 
Jur.  §  802,  say  a:  "Equitable  estoppel,  in  the 
modern  sense,  arises  from  the  conduct  of  a 
party,  osing  that  word  in  its  broadest  mean- 
ing, as  including  his  spoken  or  written  words, 
his  positive  acts,  and  his  silence  or  nei,'atlve 
omission  to  do  anything.  Its  foundation  is 
Justice  and  good  conscience.  Its  object  is  to 
prevent  the  unconscientious  and  Inequitable 
assertion  or  enforcement  of  claims  or  rights 
which  might  have  existed  or  been  enforceable 
by  other  rules  of  law  unless  prevented  by  the 
estoppel;  and  its  practical  effect  is,  from  mo- 
tivee  of  equity  and  fair  dealing,  to  create 
and  vest  opposing  rights  in  the  party  who  ob- 
tains the  benefit  of  the  estoppel.  The  doc- 
trine of  equitable  estoppel  is  pre-eminently 
the  creature  of  equity."  In  section  803  the 
author  says:  "It  is  accurate,  therefore,  to  de- 
scribe equitable  estoppel  in  general  terms 
ns  'such  conduct  by  a  party  that  it  would  be 
fraudulent  or  a  ftaud  upon  the  rights  of  an- 
otho-  for  him  afterwards  to  repudiate  and 
to  set  up  claims  inconsistent  with  it'  This 
use  of  the  term  lias  long  been  familiar  to 
courts  of  equity,  which  have  always  treated 
the  word  'fraud'  in  a  every  elastic  manner. 
The  meanhig  here  given  to  'fraud'  or  'fraudu- 
lent' is  virtually  synonymona  with  'uncon- 
scientious' or  'inequitable.' "  Again,  in  the 
same  section,  he  says:  "When  all  the  varieties 
of  equitable  estoppel  are  compared,  it  will  be 
found,  I  think,  that  the  doctrine  rests  upon 
the  following  general  principle:  When  one  of 
two  Innocent  persons— that  is,  persons  each 
guiltless  of  an  Intentional  moral  wrong— uiast 
suffer  a  loss,  it  must  be  l>orne  by  that  one  of 
them  who  by  his  conduct,  acts,  or  omissions 
has  rendered  the  injury  possible."  And,  also. 
In  section  801,  the  same  author  says:  "From 
ttie  foregoing  general  description  it  will  ap- 
pear, I  think,  that  the  following  definition  is 
accurate,  and  covers  all  phases  and  applica- 
tions of  the  doctrine:  'Equitable  estoppel  is 
the  effect  of  the  voluntaiy  conduct  of  a  par- 
ty whereby  he  is  absolutely  precluded,  both  at 
law  and  in  equity,  from  asserting  rights 
which  might  perhaps  have  otherwise  exist- 
ed, dther  of  property,  of  contract,  or  of  rem- 
edy! ao  against  another  person  who  has  in 
^ood  faith  relied  upon  such  conduct,  and  has 
been  led  thereby  to  change  his  position  fOr 


the  worse,  and  who,  on  his  part,  acquires 
some  corresponding  tight,  either  of  property, 
of  contract,  or  of  remedy.' "  The  essential 
elements  constituting  the  estoppel  are  set 
forth  in  section  805  of  the  same  work  as  fol- 
lows: "(1)  There  must  be  conduct,  acts,  lan- 
guage or  silence  amounting  to  a  representation 
or 'a  concealment  of  material  facts.  (2)  These 
facts  must  be  known  to  the  party  estopped 
at  the  time  of  his  said  conduct,  or  at  least  the 
circumstances  must  be  such  that  knowledge 
of  them  Is  necessarily  Imputed  to  him.  (3) 
The  truth  concerning  these  facts  must  be  un- 
known to  the  other  party  claiming  the  benefit 
of  the  estoppel  at  the  time  when  such  conduct 
was  done,  and  at  the  time  when  It  was  act- 
ed upon  by  him.  (4)  The  conduct  must  be 
done  with  the  expectation  that  it  will  be  acted 
upon  by  the  other  party,  or  under  such  cir- 
cumstances that  it  is  both  natural  and  proba- 
ble that  it  will  be  so  acted  upon.  There  are 
several  familiar  species  in  which  it  is 'sim- 
ply impossible  to  ascribe  any  intention  or 
even  expectation  to  the  party  estopped  that 
his  conduct  will  be  acted  upon  by  the  one  who 
afterwards  claims  the  benefit  of  the  estoppel. 
(5)  The  conduct  must  be  relied  upon  by  the 
other  party,  and,  thus  relying,  he  must  be  led 
to  act  upon  it  (6)  He  must  in  fact  act  upon 
it  In  such  a  manner  as  to  change  his  position 
for  the  worse.  In  other  words,  b'e  must  so 
act  that  be  would  suffer  a  loss  if  he  were 
compelled  to  surrender  or  forego  or  alter  what 
be  has  done  by  reason  of  the  flrat  party  being 
permitted  to  repudiate  his  conduct,  and  to  as- 
sert rights  inconsiste^it  with  It"  And,  again, 
in  section  807,  the  same  author  says:  "The 
general  rule  is  that,  if  a  person  interested  in 
an  estate  knowingly  misleads  another  into 
dealing  with  the  estate  as  If  he  were  not  Inter- 
ested, he  will  be  postponed  to  the  party  mis- 
led, and  compelled  to  make  his  misrepresenta- 
tion specifically  good.  It  applies  to  one  who 
denies  his  own  title  or  incumbrance  when  In- 
quired of  by  another  wlio  is  about  to  pur- 
chase the  land,  or  to  loan  money  upon  its 
security;  to  one  who  knowingly  suffers  anoth- 
er to  deal  with  the  land  as  though  It  were  his 
own;  to  one  who  knowingly  suffers  another  to 
expend  money  in  Improvements  without  giv- 
ing notice  of  his  own  claim,  and  the  like. 
*  *■  *  In  the  language  of  the  most  recent 
decision,  to  preclude  the  owner  of  land  from 
asserting  his  legal  title  or  Interest  under  such 
circumstances,  there  must  be  shown  either  ac- 
tual fraud,  or  fault  or  negligence  equivalent 
to  fraud,  on  his  part,  in  concealing  his  title, 
or  that  he  was  silent  when  the  circumstan- 
ces would  Impel  an  honest  man  to  speak," 
eta  Applying  these  priuclpies  to  the  facts 
stated  In  the  bill,  and  which  are  conceded 
upon  demurrer,  my  conclusion  is  that  the  cir- 
cuit court  erred  in  sustaining  the  demurrer  to 
the  plaintiff's  bill,  and  in  dissolving  the  in- 
junction awarded  in  said  cause.  The  deci-ee 
complained  of  is  therefore  reversed,  and  the 
cause  remanded,  with  costs. 
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STATE  T.  HAI.Ti  et  aJ. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  6,  1885.) 

PlBADISQS— OVERRCLINO   DemDRBEB— ACTIOS  ON 

Ikjdnction  Bond— Damioes. 

1.  A  Judgment  on  a  verdict  for  the  plain- 
tiff Tirtually  overruleB  all  demurrers  to  the  dee- 
loration  and  each  count  thereof. 

2.  Where  the  condition  of  ao  Injunction  bond 
in  pursuance  of  the  statute  provides  that  the 
plaintiff  in  the  injunction  cause  shall  faithfully 
prosecute  said  injunction,  and  shall  pay  the 
amount  of  the  judgment  enjoined,  and  all  such 
costs  as  may  be  awarded  against  the  complain- 
ants, and  all  such  damages  as  shall  be  incurred 
In  case  the  injunction  bond  to  recover  damages 
incurred  by  reason  of  the  suing  out  of  said  in- 
junction, the  declaration  must  aver  that  the  plain- 
tiff in  the  Injunction,  by  reason  of  the  dissolu- 
tion thereof,  has  incurred  and  become  liable  to 
pny  the  plaintiff  in  the  suit  on  said  bond  some 
amount  of  damages. 

3.  Where  such  bond  is  made  payable  to  the 
state,  suits  may  be  prosecuted  from  time  to  time 
therfeon  for  the  benefit  of  the  nerson  injured  iiy 
the  breach  of  the  condition  thereof,  until  damages 
are  recovered  in  the  aggregate  equal  to  the  pen- 
alty of  the  bond. 

4.  In  such  suit  It  Is  incumbent  on  the  relator 
to  show  title  to  the  Judgment  enj<toed  before  he 
would  be  entitled  to  recover  damages  on  ac- 
count of  its  collection  being  restrained  by  the  in- 
J'lnction. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Wood  county. 

Action  on  a  bond  by  the  state  of  West  Vir- 
ginia for  the  use  of  another  against  Cyrus 
Hall  and  A.  J.  Patton.  There  was  judgment 
for  plaintiff,  and  defendants  bring  error.  Re- 
versed. 

Conch,  Floumoy  &  Price  and  P.  W.  Morris, 
for  plaintiffs  in  error.  Hutchinson,  Hutchin- 
son &  Camden,  for  defendant  in  error. 

ENGLISH,  J.  This  was  an  acti(Mi  of  debt 
\  pon  an  injunction  bond  brought  in  the  name 
of  the  state  of  West  Virginia,  which  sued 
for  the  use  and  benefit  of  D.  P.  Haymond, 
shericr  of  Ritchie  county,  W.  Va.,  and,  as 
such,  administrator  of  tbe  estate  of  Isaac 
Ijambert,  deceased,  who  sued  for  the  use  and 
benefit  of  James  Taylor,  against  Cyrus  Hall 
and  A.  J.  Patton,  brought  In  the  circuit  court 
of  Ritchie  county.  The  suit  was  brought  up- 
on an  injunction  bond,  the  condition  of  which 
as  set  forth  In  the  plaintlfT's  declaration  is 
as  follows:  "That  is  to  say,  the  condition  of 
the  above  obligation  Is  such  that  whereas, 
John  S. 'Porter,  for  the  use  of  Isaac  Lambert, 
obtained  a  Judgment  against  the  said  Cyrus 
Hall  and  W.  M.  Patton  at  the  June  term  of  the 
county  court  of  Ritchie  county,  1S58,  for  two 
hundred  and  fifty  dollars  (5250),  with  Interest 
thereon  from  the  1st  d.ay  of  September,  1854, 
and  tho  costs  of  the  action  at  law,  upon  which 
the  said  Cyrus  Hall  and  William  M.  Patton 
have  signed  a  release  of  errors  on  said  Judg- 
ment at  law;  and  whereas,  tbe  said  Hall  and 
Patton  have  obtained  an  injunction  against 
the  execntlon  of  the  said  Judgment  allowed 
by  the  Judge  of  the  circuit  court  of  Ritchie 
county  Id  December,  1867;  and  whereas,  the 


drcnlt  court  of  Ritchie  cotmty,  at  Its  spring 
term,  1877,  by  an  order  directed  and  required 
tbe  said  Hall  and  Patton  to  execute  and  file 
in  tbe  papers  of  the  said  Injunction  cause  a 
new  txmd  upon  the  said  injunction:  Now, 
therefore.  If  the  said  Cyrus  Hall  and  William 
M.  Patton  shall  faithfully  prosecute  said  in- 
junction, and  shall  pay  the  amount  of  the 
said  Judgment,  and  all  such  costs  as  may  be 
awarded  against  the  complainant,  and  all 
such  damages  as  shall  be  incurred  in  case  tbe 
injunction  aforesaid  be  dissolved,  tben  tbe 
above  obligation  to  be  void;  otherwise  to  re- 
main In  full  force  and  virtue."  And  for  as- 
signing the  breach  of  said  condition  tbe  plain- 
tiff says  that:  "Afterwards,  to  wit,  at  a  cir- 
cuit court  for  tbe  said  county  of  Ritcble,  held 
on  the  26th  day  of  October,  1877.  it  was  by 
the  said  circuit  court,  amongst  other  things, 
adjudged,  ordered,  and  decreed  that  the  in- 
junction theretofore  awarded  in  the  said  cause 
in  sai(f  condition  mentioned  be,  and  tbe  same 
was,  dissolved,  and  that  the  said  James  Tay- 
lor recover  against  the  plaintiffs  In  said  chan- 
cery cause  his  costs  by  blm  alxtut  his  suit 
In  that  behalf  expended.  And  tbe  plaintiflf  in 
fact  farther  says  that  tbe  said  costs  last 
mentioned  amonnt  to  a  large  snm  of  money, 
to  wit,  die  sum  of  five  hundred  dollars.  And 
the  plaintiff  in  fact  says  that  said  decree  so 
dlssolvbig  said  injunction  was  afterwards,  to 
wit,  on  the  12th  day  of*  November,  18S1,  by 
tbe  supreme  court  of  appeals  of  West  Vir- 
ginia, so  far  as  It  dissolved  said  injunction, 
with  costs  against  the  said  plaintiffs  In  said 
chancery  suit,  affirmed.  And  the  plaintiff  in 
fact  says  that  tbe  damages  to  which  be  is  en- 
titled at  tbe  rate  of  ten  per  cent  per  annum 
from  tbe  time  the  said  injunction  took  effect 
nntll  the  said  dissolution  thereof  on  such  sum 
as  appears  to  be  due,  including  the  costs  re- 
covered at  law,  have  been  ascertained  to  be. 
and  are  In  fact,  one  thousand  dollars.  Never- 
theless, payment  has  not  been  made  of  said 
Judgment  In  said  condition  mentioned,  ncr  of 
the  costs  so  awarded  against  the  said  Hail 
and  Patton  in  said  injunction  case,  nor  of 
the  said  damages,  and  so  the  condition  of  said 
bond  Is  brolcen,  and  the  plaintiff  in  fact  la  in- 
jured by  the  said  breach  thereof,  and  right 
has  accrued  to  prosecute  this  suit  uiion  said 
writing  obligatory  for  tbe  benefit  of  said 
James  Taylor,  relator,  and  to  demand  the 
said  sum  of  one  thousand  dollars  above  de- 
manded, and  also  tbe  said  sum  of  fifteen  hun- 
dred dollars  costs  and  damages  aforesaid. 
And  the  plaintiff  further  says  that  the  said 
sums  have  never  been  paid  by  tb»  dtfend- 
ants  or  either  of  them,  and  the  plaintiff,  by 
reason  of  the  nonpayment  thereof,  has  sus- 
tained damages  to  the  amonnt  of  twenty-live 
hundred  dollars,"  etc.  It  does  not  appear 
from  the  record  that  this  demurrer  was  ever 
acted  upon  by  tbe  court.  TWs  court,  how- 
ever. In  the  case  of  Hood  t.  Maxwell,  1  W. 
Va.  219,  held  that  "a  Judgment  on  a  verdict 
for  the  plaintiff  virtually  overrules  all  de- 
murrers to  the  declaration,  and  each  coimt 
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thereof."  and  the  court  In  the  case  under 
consideration  having  gone  on,  and  given  Judg- 
ment for  the  plaintiff,  mast  be  considered  to 
nave  overroled  the  defendants'  demurrer. 
Did  the  court  err  In  so  mllngt  The  plaintiff 
In  this  case  appears  from  the  record  to  have 
recovered  Judgment  for  a  targe  amount  of 
damages,  not  only  against  the  principal,  but 
the  surety,  in  said  injunction  bond;  and  High 
on  Injunctions  (volume  2,  {  1640)  thus  states 
the  law:  "The  sureties  In  the  bond  ate  enti- 
tled to  stand  upon  the  precise  terms  of  the 
contract,  and  their  liability  wUl  not  be  ex- 
tended beyond  Its  terms.  When,  therefore, 
the  bond  Is  conditioned  for  the  payment  of 
such  damajtes  as  shall  be  awarded  against 
the  principal  by  reason  of  Issuing  the  Injunc- 
tion, an  action  cannot  be  maintained  against 
the  sureties  when  it  is  not  averred  that  any 
damages  were  so  awarded.  So  if  the  Iraud  is 
conditioned  fw  the  payment  of  such  coats 
and  damages  as  may  be  recovered  against  the 
principal  for  the  wrongful  suing  out  of  the 
injunction,  there  can  be  no  recovery  upon  the 
bond  when  it  is  not  alleged  that  there  has 
been  a  recovery  against  the  principal  for 
wrongfully  suing  out  the  injunction."  The 
condition  of  the  injunction  bond  sued  upon 
complied  with  the  statute,  and  provided  that 
'if  the  said  Cyrus  Hall  and  WUUam  M.  Pat- 
ton  should  faithfully  prosecute  said  Injunc- 
tion, and  should  pay  the  amount  of  the  said 
Judgment,  and  all  such  costs  as  may  be 
awarded  against  the  ramplainants,  and  all 
such  damages  as  shall  be  Incurred  In  case  the 
Injunction  aforesaid  be  dissolved,  then  the 
above  obligation  to  be  void;  otherwise  to 
remain  in  full  force  and  virtue."  At  the  time 
this  Injunction  was  dissolved,  section  12  of 
ehapta:  133  of  the  Code  provided  that  "when 
an  li\{unctlon  to  stay  proceedings  on  a  Judg- 
ment or  decree  for  money  la  dissolved,  wholly 
or  in  part,  there  shall  be  decreed  to  the  party 
having  such  Judgment  or  decree,  damages, 
•  •  •  at  the  rate  of  ten  per  centum  per  an- 
num from  the  time  the  Injunction  took  effect, 
until  such  dissolution  on  such  sum  as  ap- 
pears to  be  due  Including  the  costs";  but  the 
com't  wherein  the  Injunction  Is  may  direct 
that  no  such  damages  be  paid,  or  such  por- 
tion tliereof  as  It  may  deem  Just  This  law 
must  be  regarded  as  a  part  of  the  contract 
when  the  bond  was  executed,  and  shows  that 
the  damages  contemplated  were  such  as 
should  be  awarded  by  the  chancery  court  In 
which  the  Injunction  was  pending,  which 
court,  by  the  terms  of  the  statute,  appears  to 
have  bad  complete  control  over  the  question 
of  damages,  aa  It  could  direct  that  no  such 
damages  be  paid,  or  such  portion  thereof  as 
it  might  deem  Just,  and  the  contract  of  the 
surety  was  to  pay  such  damages  as  should  be 
thus  awarded.  Barton,  In  his  Chancery  Prac- 
tice (volume  1,  p.  477),  after  stating  the  stat- 
utory provision,  says:  "The  damages  thus  de- 
creed are  in  satisfaction  of  so  much  of  the 
interest  for  the  time  they  are  given  as  may 
not   exceed   the  said  damages.    *    •    •    The 


damages  are  calculated  on  wttatever  appears  t» 
have  been  due  by  virtue  of  the  Judgment,  or 
so  much  thereof  aa  was  enjoined  at  the  time 
the  Injunction  was  awarded,— that  Is,  upon 
the  principal  and  Interest  up  to  ttiat  time, 
and  the  costs  at  law;  and  when  there  are 
two  defendants  to  the  Judgment,  and  one  of 
them  obtains  an  Injunction,  which  Is  dis- 
solved, that  one  only  is  liable  for  the  damages, 
while,  of  course,  the  other  defendant  remains, 
as  before,  liable  for  the  principal  and  Interest 
of  the  debt,  and  the  costs  at  law;"  plainly  In- 
dicating that  the  damages  are  within  the  con- 
trol of,  and  to  be  awarded  by,  the  chancellor 
when  the  injunction  Is  dissolved.  In  the  case 
under  consideration,  however,  the  Injunction 
bill  was  dismissed  by  this  court  on  appeal 
from  a  decree  of  the  circuit  court  of  Ritchie 
county,  and  no  damages  were  awarded,  and 
the  declaration  does  not  claim  that  any  dam- 
ages were  awarded  in  said  injunction  suit,  but 
does  claim  that  the  plaintiff  is  entitled  to 
damages  at  the  rate  of  10  per  cent  per  an- 
num from  the  time  the  said  injunction  took 
effect  until  the  dissolution  ttiereof,  on  such 
sum  as  appears  to  be  due,  including  the  costs 
recovOTed  at  law,  which  have  been  ascer- 
tained to  be,  and  are  In  fact,  |1,000.  How 
said  damages  have  been  ascertained  or  award- 
ed the  declaration  does  not  state,  but  the  con- 
tract of  the  surety  was  to  pay  such  costs  as 
might  be  awarded  against  the  complainants, 
and  all  such  damages  as  should  be  Incurred, 
in  case  the  Injunction  be  dissolved;  aad 
we  have  seen  that  the  law  provides  bow  these 
damages  shall  be  ascertained  and  award- 
ed, to  wit,  by  the  chancery  court,  when  the 
Injunction  was  dissolved. 

In  the  case  of  Tarpey  v.  ShlUenberger,  la 
Cal.  390,  the  supreme  court  <^  that  state  held 
that  in  an  action  against  the  sureties  on  an 
injunction  bond,  the  condition  of  which  ia 
that  the  plaintiff  In  the  suit  for  wham  the 
sureties  undertook  should  pay  all  damages 
and  costs  that  should  l>e  awarded  against  the 
plaintiff  by  virtue  of  the  issuing  of  said  In- 
junction by  any  competent  court,  and  the 
complaint  did  not  aver  that  any  damages  had 
been  avrarded.  Held,  that  such  complaint  is 
fatally  defective.  And  in  the  case  of  Ander- 
son V.  Falconer,  S4  Miss.  257,  it  was  held  that 
an  injunction  bond  which  is  conditioned  for 
the  payment  by  the  complainant  of  all  such 
damages  as  shall  be  awarded  against  him  "la 
no  security  for  the  general  damages  which  the 
obligee  may  sustain  from  the  injunction,  but 
oiUy  for  such  as  shall  be  properly  awarded 
against  the  complainant;  and  hence.  In  an 
action  on  such  bond,  unless  the  declaration 
avers  that  damages  have  been  awarded 
against  the  complainant,  and  that  he  has 
failed  to  pay  them.  It  will  be  bad  on  demur- 
rer." Now,  the  language  of  our  statute  pre- 
scribing the  condition  of  the  bond  is  as  fol- 
lows: "With  condition  to  ijay  the  Judgment 
or  decree — proceedings  on  which  are  enjoined 
—and  all  such  costs  as  may  be  awarded 
against  the  pai-ty   obtaining  the  Injunction, 
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and  also  sacb  danutgea  as  Bball  be  Incmred 
in  case  the  Injunction  be  dlfwolred,"  etc 
Prof.  Minor,  In  his  work  (volume  4,  pt  2,  p. 
1323).  prescribes  the  form  for  a  declaratlMi 
on  an  Injunction  l)ond,  which,  after  setting 
forth  the  condition,  reads  as  follows:  "And 
the  said  plaintiff  In  fact  saith  that  the  in- 
junction aforesaid  in  the  said  condition  men- 
tioned hath  been  in  due  form  of  law  dls- 

B<4Ted  by  an  order  of  the  said court  of 

county,  sitting  as  a  court  of  chancery, 

and  that  coats  against  the  said  D.  X>.  have 
been  awarded  by  said  court  in  the  inremises 
to  a  large  amount,  to  wit,  to  the  amount  of 
dollars;  and  the  saJd  D.  D.  hath  Incur- 
red and  become  liable,  by  reason  of  the  dis- 
solution of  the  said  injunction,  to  pay  the 
said  plaintiff  damages  to  a  large  amoimt,  to 

wit,  the  amount  of dollars."    Referring 

to  the  declaration  under  consideration,  it  is 
at  once  perceived  that  it  contains  no  such 
averment  It  does  not  state  that  the  defend- 
ants have  iDcorred  or  become  liable,  by  rea- 
son of  the  dlssoliitlon  of  said  injunction,  to 
pay  the  plaintiff  any  sum  of  money.  It  does 
state  that  the  damages  to  which  plaintiff  is 
entitled  "at  the  rate  of  10  per  cent,  per  an- 
num from  the  time  said  Injunction  took  ef- 
fect nnti)  the  said  dissolution  thereof,  on  such 
sum  as  appears  to  be  due,  including  the  costs 
recovered  at  law,  have  been  asco-talned  to  be, 
and  are  In  fact,  one  thousand  dollars."  It  !s 
silent  as  to  what  party  he  is  «ititled  to  have 
said  damages  from,  or  how  the  amount  of 
damages  lias  l>een  ascertained.  It  does  not 
state  tliat  said  damages  were  incurred  by 
reason  of  the  dissolnti<»i  of  the  injunction,  or 
fix  the  liability  for  the  same  upon  any  per- 
son or  persons.  As  we  have  seen,  a  declara- 
tion has  been  held  bad  when  it  failed  to  aver 
that  any  damages  were  awarded  when  the 
condition  of  the  bond  was  tliat  the  principal 
should  pay  all  costs  and  damages  that  should 
be  awarded  against  the  plaintiff,— the  statute 
so  requiring.  Now,  when  the  statute  requires 
that  the  isurety  shall  pay  such  damages  as  shall 
be  IncuiTed  in  cash,  if  the  injunction  shall  be 
dissolved,  the  same  rule  applies;  and,  unless 
the  declaration  avers  that  the  plaintiff  in  the 
Injunction,  by  reason  of  the  dissolution  of 
said  injunctioo,  has  Incnrred  and  become  lia- 
ble to  pay  the  plaintiff  some  amount  of  dam- 
ages, the  declaration  la  defective,  and  a  dc- 
rauiTN'  thereto  should  be  sustained.  Again, 
this  bond,  in  pursuance  of  the  provisions  of 
section  1  of  chapter  10  of  the  Uode.  was  made 
payable  to  the  state  of  'West  Virginia;  and  in 
section  2  of  tlie  same  chapter  it  is  provided 
that  suits  may  be  prosecuted  from  time  to 
time  in  the  name  of  the  state,  if  the  bonds 
be  so  paj'nble.  for  the  benefit  of  the  person 
injured  by  a  breach  of  the  condition  of  any 
such  bond,  until  damages  are  recovered  in 
the  aggregate  equal  to  the  penalty  thereof; 
but  the  declaration  must  show  that  the  re- 
lator has  been  Injured  by  a  breach  of  the  con- 
dition of  the  bond.  The  relator  in  this  dec- 
laration. In  assigning  the  breach,  avers  that 


payment  has  not  been  made  of  the  jadgmt.'::- 
In  the  condition  of  the  bonds  mentioned,  nor 
of  the  costs  awarded  against  said  Hall  and 
Patton  in  said  injunction  case,  nor  of  the 
said  damages;  but  the  declaration  fails  to  shew 
how  the  relator,  James  Taylor,  acquired  anjr 
title  to  said  original  Judgment  for  $230  whicli 
John  S.  Porter,  to  use  of  Isaac  Lambert,  ob- 
tained in  the  county  court  of  Ritchie  conntv 
against  Gyms  HaU  and  William  M.  Patton  at 
the  June  term,  1858;  and  it  is  lncumb«it  on 
aaid  relator  to  show  title  to  said  judgmeot 
before  he  would  be  entitled  to  recovo-  dam- 
ages on  account  of  ita  oollectiOD  being  re- 
strained by  Injunction.  Barton,  in  bis  Law 
Practice  (volume  1,  p.  166),  in  speaidng  of 
fiduciary  bonds,  says:  "The  action  of  debt 
may  be  mahitained  upon  bcmds  executed  b.r 
flduciariea,  such  as  executors,  administrators, 
guardians,  committees,  trustees,  and  receir- 
en,  which  are  made  payable  to  the  conunoo- 
wealth,  and  conditioned  for  the  faltbful  per- 
formance of  their  several  duties  by  the  va- 
rious officers  who  execute  them.  The  suit 
is  brought  in  the  name  of  the  commonwealtb 
at  the  relation  of  the  claimant;  but  the  re- 
lator must  be  the  party  liavlng  the  legal 
right  to  the  debt,"— citing  Allen  t.  Gunning- 
ham,  3  Leigh,  395.  There  is  notliing.  how- 
ever, set  forth  In  the  declaration  we  are  con- 
sidering that  shows  the  relator's  right  to 
recover  in  the  action.  It  is  trae  that  the 
declaration  contains  the  averment  that  the 
damages  to  which  he  (plaintiff)  is  entitled  at 
the  rate  of  10  per  cent,  per  annum  from 
the  time  the  said  Injunction  took  effect 
until  the  dissolution  thereof  on  such  sum 
as  appears  to  be  due,  including  the  coats  re- 
covered at  law,  have  been  ascertained  to  be. 
and  are  in  fact,  $1,000,  but  it  neither  avers 
the  ownership  of  the  judgment  nor  in  an.v 
manner  states  how  he  acquired  title  tu 
said  judgment,  interest,  and  costs,  nor  does 
said  declaration  state  how  said  relator 
was  damaged  by  the  delay  caused  in  the 
collection  of  said  judgment  by  reason  of 
said  injunction.  In  the  case  of  Tazewell  v. 
McCiandllsh,  the  court  of  appeals  of  Virginia. 
in  10  Leigh,  p.  116,  ruled  upon  a  simUar 
question  aa  follows:  "In  debt  in  a  circuit 
court,  upon  the  oflScial  bond  of  the  marshal 
of  the  late  superior  court  of  chancery  for  the 
district,  the  breach  assigned  in  the  declara- 
tion is  that,  the  chancery  court  having,  in  a 
suit  therein  pending,  in  which  the  relator 
was  defendant,  made  an  order  directing  the 
marshal  to  take  possession  of  certain  slaves, 
—averred  to  be  the  property  of  the  relator.— 
and  hire  them  out  until  the  further  order 
of  the  court,  the  marshal  accordingly  took 
possession  of  the  slaves,  hired  them  out  an<l 
collected  the  hires,  but  failed  to  pay  them 
over  to  the  relator,  'to  whom  they  belonged, 
and  who  was  entitled  to  receive  them  from 
the  marshal,  as  would  appear  by  reference 
to  the  record  and  proceedings  in  the  said 
suit  remaining  In  the  office  of  the  circuit 
court     On  general  demurrer  to  the  declara- 
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tion,  held,  the  asstgnment  of  the  breach  la 
defective  in  substance,  the  title  of  the  re- 
lator to  demand  and  receive  the  hires  from 
the  marshal  not  being  sufficiently  set 
forth." "  Tucker,  P.,  In  delivering  the  opin- 
ion of  the  court,  said:  "I  am  of  opinion  that 
the  Judgment  in  this  case— which  sustained 
the  demurrei^-fihould  be  affirmed,  the  decla- 
ration being  radically  defective,  as  it  shows 
no  right  of  action  in  the  relator;"  and,  after 
setting  forth  the  material  facts  averred  in 
the  declaration,  he  says:  "To  this  declara- 
tion the  defendant  filed  a  general  demurrer, 
which,  of  course,  only  brings  in  question 
tlie  substantial  character  of  the  declara- 
tion. I  am  of  opinion  that  It  is  defective 
in  substance  In  this:  that  It  nowhere  shows 
any  title  in  the  relator  to  sue."  So,  in  the 
case  under  consideration,  no  averment  In 
the  declaration  shows  any  title  In  the  relat- 
or to  sue.  In  order  that  the  relator  should 
have  been  entitled  to  the  damage  caused  by 
the  injunction,  the  declaration  should  have 
shown  him  entitled  to  the  Judgment  which 
wa.s  enjoined.  It  avers  that  the  damages 
to  which  he  is  entitled  at  the  rate  of  10 
per  cent  per  annum  from  the  time  said 
Injunction  took  effect  until  the  said  dissolu- 
tion thereof,  on  such  sum  as  appears  to  be 
dne,  including  the  costs  recovered  at  law, 
have  been  ascertained  to  be,  and  are  in  fact, 
$1,000,  but  It  does  not  show  how  he  was  enti- 
tled to  the  damages,  how  any  sura  appeni-s 
to  be  due,  and  in  what  manner  the  dam- 
ages have  been  ascertained,  or  why  he 
is  entitled  to  said  damages.  For  these  rea- 
sons the  court  erred  in  overruling  the  de- 
murrer. The  Judgment  complained  of  must 
be  reversed,  and  the  cause  remanded,  with 
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JCSTiriABLB  HOHIOIDS— HlSLBADIKO  INSTBUOTIOKS 

— ScFriciEKOT  OP  Eyidbitos. 

1.  If  an  assault  is  made  npon  a  man  with 
an  attempt  to  commit  a  felony  upon  him,  he  may 
resist  so  far  as  it  is  necessary  to  resist  the  as- 
sailant, even  if  be  must  take  Uie  assailant's  life. 
But  tms  has  a  limitadon.  If  be  can  resist  the 
assault  and  free  himself,  without  taking  life, 
and  kills  the  assailant  without  necessity,  be  is 
not  ezcnsabie.  If  mere  beat  of  blood  impels 
him  to  take  life  in  such  case,  he  is  guilty  of  man- 
slau^ter. 

2.  To  reduce  homicide  in  self-defense  to  ex- 
cusable homicide,  it  must  be  shown  that  the 
slayer  was  close.'y  pressed  by  the  other  party, 
nod  retreated  as  far  as  he  conveniently  or  safe-' 
ly  oonld,  in  good  faitli.  wltli  the  honest  intent  to 
avoiS  the  violence  of  thp  assault. 

S.  Where  one.  without  fault  himseTf,  is  at- 
tacked by  another,  in  such  a  manner  or  under 
such  circumstances  as  to  furnish  reasonable 
grounds  for  apprehending  a  design  to.  take  away 
his  life  or  to  do  him  some  great  bodily  harm,  and 
there  is  reasonable  ground  for  believing  the  dan- 
ger imminent  that  such  design  will  be  accom- 
plished, and  the  person  assaulted  has  reasonable 
crrund  to  believe,  and  does  believe,  such  danger 
is  imminent  he  may  act  upon  such  appearances, 


and,witboat  retreating,  kill  hisassailantif  hehas 
reasonable  grounds  to  believe,  and  does  believe, 
that  such  killing  is  necessary  in  order  to  avoid  the 
apparent  danger;  and  the  killing  under  such  dr- 
Gumstances  is  excusable,  although  it  may  after- 
wards turn  out  that  the  appearances  were  false, 
and  that  there  was  in  fact  neither  design  to  do 
him  some  serious  injury,  nor  danger  that  it  wonid 
be  done.  But  of  all  this  the  Jury  must  jndge 
from  ail  the  evidence  and  circumstances  of  the 
case. 

4.  It  is  error  in  a  court  in  a  case  of  felony. 
to  give  to  the  Jury  instructions  which  are  not  rel- 
evant to  the  evidence,  and  which  may  mislead 
the  jury  to  the  prejudice  of  the  defendant 

5.  If  there  he,  in  the  opinion  of  the  jury,  a 
substantial  conflict  in  the  evidence  or  circum- 
stances, as  to  whether  the  killing  was  done  in 
self-defense,  and  die  drcumstances  or  other  evi- 
dence preponderate  In  favor  of  self-defense,  or  if 
it  was  equally  balanced  as  to  the.  killing  being 
done  in  self-defense,  the  jury  ought  not  to  con- 
vict either  of  m'urder  or  manslaughter. 

6.  Where  a  court  whidi  tries  a  cause  certi- 
fies all  the  evidence  adduced  on  the  trial,  and 
from  the  evidence  so  certified  It  clearly  appears 
that  It  was  wholly  ittsufficient  to  sustain  the  ver- 
dict this  conrt  will  set  aside  the  verdict,  and,  in 
a  proper  case,  award  a  new  trial. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Morgan  county. 
Rudolph  Zelgler   was   convicted  of  man- 
slaughter, and  brings  error.     Reversed. 

D.  B.  Lucas,  for  plaintilT  In  error.  P.  W. 
Brown  and  Atty.  Gen.  Riley,  for  the  State. 

ENGLISH,  3.  At  the  AprU  term  of  the 
circuit  court  of  Morgan  county,  in  the  year 
1894,  the  grand  jury  of  said  county  found 
an  Indictment  against  Rudolph  Zelgler; 
charging  that  on  the  13th  day  of  February, 
1894,  in  said  county  of  Morgan,  he  feloni- 
ously, willfully,  maliciously,  deliberately, 
and  unlawfully  did  slay,  kill,  and  murd>r 
one  John  Sautters,  against  the  peace  and 
dignity  of  the  state.  The  plea  of  not  guilty 
was  interposed,  issue  Joined  thereon,  and 
the  case  was  submitted  to  a  Jury  on  the 
Ist  day  of  May,  1804,  which  resulted,  on 
the  9th  day  of  the  same  month,  in  a  verdict 
of  not  guilty  of  murder  as  charged  in  the 
indictment  but  guilty  of  voluntary  man- 
slaughter. A  motion  was  made  in  arrest 
of  Judgment,  and  for  a  new  trial,  which  mo- 
tions, having  been  argued,  were  overruled 
by  the  court,  and  the  prisoner  excepted. 
Judgment  was  rendered  upon  the  verdict 
and  the  prisoner  was  sentenced  to  confine- 
ment in  the  penitentiary  for  the  period  of 
two  years,  and  the  prisoner  obtained  this 
writ  of  error.  Self-defense  was  relied  on 
by  the  prisoner,  and  it  appears  from  bill  of 
exceptions  No.  8  that  after  the  evidence  was 
concluded,  and  before  the  argument  com- 
menced, the  prisoner,  by  his  counsel,  prayed 
the  court  to  give  the  Jury  the  following  in- 
structions: Instruction  No.  1  for  defendant: 
"The  court  Instructs  the  Jtiry  that  if,  from 
the  evidence,  the  Jury  be  of  opinion  that 
there  Is  a  substantial  conflict  of  the  evi- 
dence or  circumstances  as  to  whether  the 
killing  was  done  in  self-defense,  and  the 
circumstances  or  other  evidence  preponder- 
ate in  favor  of  self-defense,  or  if  it   was 
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equally  balanced  as  to  the  killing  being  done 
In  self-defense,  the  Jury  cannot  convict  the 
prisoner  either  of  murder  or  manslaughter." 
Instruction  No.  2:  "The  court  instructa  the 
Jury  that  the  owner  of  property,  in  the  pos- 
session of  the  same,  has  the  right  to  use 
as  much  force  as  is  necessary  to  prevent 
a  forcible  ti-espass;  and  If  they  find  that  the 
defendant  was  standing  upon  his  own 
ground,  and  that  in  attempting  to  force  a 
passage  over  the  same,  If  they  so  find,  the 
deceased  was  violating  the  law,  and  was  a 
trespasser,  with  the  intent  and  with  the 
means  to  commit  a  felony,  if  necessary  to 
accomplish  the  end  intended,  then  the  de- 
fendant, as  owner  of  the  property,  if  they 
so  find,  might  tcpel  force  by  force,  to  the 
extent  of  killing  the  aggressor,  and  such 
killing  would  be  self-defense."  Instruction 
Xo.  8:  "The  court  instructs  the  Jury  that  a 
party  who  is  assailed  by-  his  adversary  with 
a  deadly  weapon  is  not  compelled  to  re- 
treat, but  may  slay  his  adversary,  if  the 
assault  be  so  fierce  as  not  to  allow  the  party 
assailed  to  retreat  without  manifest  danger 
to  his  life,  or  enormous  bodily  injury.  In 
such  case.  If  there  be  no  other  way  of  sav- 
ing his  own  life,  he  may,  in  self-defense, 
kill  his  assailant"  Instruction  No.  4:  "The 
court  Instructs  the  Jury  that  If,  when  the 
deceased  fired  the  fatal  shot,  he  was  not 
the  aggressor,  but  was  assailed,  and  such 
demonstrations  of  force,  with  a  deadly 
weapon  and  otherwise,  made  against  him  as 
to  lead  a  reasonable  man  to  suppose  he  was 
in  danger  of  death  or  great  bodily  barm, 
and  under  such  reasonable  apprehension  he 
killed  the  deceased,  who  was  assailing  him, 
if  they  so  find,  then  the  killing  was  Justi- 
fiable, In  self-defense."  Which  instructions 
were  objected  to  by  the  state,  and  the  court 
declined  to  give  them,  and  the  prisoner  ex- 
cepted; and  the  court,  on  Its  own  motion, 
gave  tq  the  Jury,  in  lieu  of  said  instructions, 
the  following:  Instruction  No.  1:  "The 
court  Instructs  the  Jury  that  when  one, 
without  fault  himself,  is  attacked  by  an- 
other in  such  a  manner  or  in  such  circum- 
stances as  to  furnish  reasonable  grounds  for 
apprehending  a  design  to  take  away  bis  life 
or  to  do  him  some  great  bodily  harm,  and 
there  are  reasonable  grounds  for  believing 
the  danger  imminent,  that  such  design  will 
be  accomplished,  and  the  person  assaulted 
has  reasonable  grounds  to  believe,  and  does 
believe,  that  such  danger  Is  imminent,  he 
may  act  upon  such  appearance,  and,  with- 
out retreating,  kill  his  assailant,  if  be  has 
reasonable  grounds  to  believe,  and  does  be- 
lieve, that  such  killing  is  necessary  in  or- 
der to  avoid  the  apparent  danger;  and  the 
killing  under  such  circumstances  is  excus- 
able, although  it  may  afterwards  turn  out 
that  the  appearances  were  false,  and  there 
was  In  fact  neither  design  to  do  him  serious 
injury,  nor  danger  that  it  would  be  done. 
But  of  this  the  Jury  must  Judge,  from  all 
the  evidence  and  circumstances  In  the  case." 


No.  2:  "And  tlie  court  further  Instructs  tbe 
Jury  that  as  to  the  immlnency  of  the  dan- 
ger which  threatened  the  prisoner,  Rudolpb 
Zeigier,  and  the  necessity  of  his  killing  Jolm 
Sautters,  in  the  first  Instance,  the  prisoner  Is 
the  Judge,  but  he  acta  at  hia  p<iril,  as  tbe 
Jury  must  pass  upon  bis  action  in  the 
premises,  viewing  said  actions  from  th& 
prisoner's  standpoint  at  the  time  of  tbe  kill- 
ing, and  if  tbe  Jury  believe,  from  tbe  facts 
and  circumstances  in  the  case,  that  tbe  pris- 
oner had  reasonable  grounds  to  believe,  and 
did  believe,  the  danger  imminent,  and  that 
tbe  killing  was  necesrary  to  preserve  bis 
own  life,  or  to  protect  bim  from  great  bodily 
harm,  he  is  excusable  for  using  a  deadl.v 
weapou  in  defense,  otherwise  he  Is  not." 
No.  3:  "The  court  instructs  the  Jury  tbat. 
on  a  trial  for  murder  where  a  deadly  weapon 
Is  used,  if  the  prisoner  relies  on  self-defense, 
tbe  burden  of  proof  is  on  the  prisoner,  and 
he  must  excuse  himself  by  a  preponderance 
of  the  evidence."  Na,  4:  "The  court  in- 
structs the  Jury  tbat  the  defendant  is.  by- 
law, presumed  to  be  Innocent,  and  It  Is  tbe 
duty  of  the  state  to  prove  him  guilty,  as 
charged  in  tbe  Indictment,  beyond  all  rea- 
sonable doubt;  and,  if  tbe  state  falls  to 
prove  every  material  allegation  in  the  in- 
dictment, then  the  Jury  must  find  bim  not 
guilty."  Tbe  court  also,  at  the  Instance  of 
the  state,  gave  tbe  Jury  tbe  following  in- 
structions, which  were  excepted  to  by  tbe 
prisoner.  The  exceptions  were  overruled  by 
the  court:  Instruction  No.  1:  "Tbe  court  in- 
structs the  Jury  that  under  an  indlctmeut 
for  murder  the  Jury  may  find  the  prisoner 
guilty  of  murder  In  the  first  degree,  or  guilty 
of  murder  In  the  second  degree,  or  guilty  of 
voluntary  manslaughter,  or  guilty  of  invol- 
untary manslaughter,  or  not  guilty."  In- 
struction No.  2:  "The  court  instructs  the 
Jury  that,  where  a  homicide  la  proven,  tbe 
presumption  is  that  It  Is  murder  in  the  sec- 
ond degree.  If  the  state  would  elevate  it  to 
murder  in  the  first  decree,  she  must  estab- 
lish the  characteristics  of  that  crime;  and. 
If  the  prisoner  would  reduce  it  to  man- 
slaughter, the  burden  of  ffcoot  rests  upon 
bim  to  establish  the  same  by  preponderance 
of  evidence."  Instruction  No.  3:  "The  conrt 
instructs  the  Jury  that  If  they  believe  Crom 
the  evidence  tbat  John  Sautters  came  to  liis 
death  by  a  pistol-shot  wound  inflicted  by 
Rudolph  Zelgler,  and  at  the  time  he  was  so 
killed  the  said  John  Sautters  was  la  tbe  ex- 
ercise of  a  right  that  belonged  to  him.  of 
passing  along  a  private  right  of  way,  and 
tbat  Rudolpb  Zeigier  at  said  time  was 
wrongfully  preventing  his  jMissage  along 
said  right  of  way,  and  In  so  doing,  wlllfuUy 
and  maliciously,  deliberately  and  premedl- 
tatedly,  Inflicted  the  wound  by  which  said 
Sautters  came  to  his  death,  then  he  Is  guilty 
of  murder  In  the  first  degree."  iDStmction 
No.  4:  "The  court  Instructs  tbe  Jury  tbat 
where  tbere  is  a  quarrel  between  two  per- 
sons, and  both  are  in  fault,  and  as  a  result 
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of  sncb  quarrel  a  combat  takes  place,  and 
death  euBues,  In  order  to  reduce  tlie  offense 
from  the  degree  of  murder  two  things  must 
appear  from  the  evidence  and  circumstances 
of  the  case:  (1)  That  before  the  mortal 
wound  was  given  the  prisoner  declined  fur- 
ther combat,  and  retreated  as  far  as  he 
<?oald  with  safety;  and  (2)  that  he  neces- 
sarily killed  the  deceased  In  order  to  save 
his  own  life,  or  to  protect  himself  from  great 
bodily  harm."  Inetmction  No.  6:  Same  as 
last  one.  Instruction  No.  6:  "The  court  in- 
structs the  Jury  that  a  man  shall  be  taken 
to  Intend  that  which  he  does,  or  which  Is 
the  immediate  or  necessary  consequence  of 
bis  act;  and  if  the  jury  believe  from  the 
evidence  In  the  case  that  Rudolph  Zeigler, 
the  prisoner,  with  a  deadly  weapon  In  hU 
(prisoner's)  possession,  without  any,  or  up- 
on very  slight,  provocation,  gave  to  the  de- 
ceased, John  Sautters,  a  mortal  wound,  then 
said  Zeigler  is  prima  faci6  guilty  of  willful, 
deliberate,  and  premeditated  killing,  and 
throws  upon  the  prisoner  the  necessity  of 
proving  extenuating  circumstances,  and  that 
unless  the  prisoner  has  proved  sacfa  extenu- 
ating circumstances,  or  such  circumstances 
Arise  out  of  the  case  made  by  the  state,  the 
Jury  must  find  the  prisoner  guilty  of  mur- 
der in  the  first  degree."  The  prisoner  moved 
the  court  to  set  aside  the  verdict  of  the 
Jury,  which  motion  was  overruled  by  the 
court,  and  the  evidence  was  certified  in  a 
biU  of  ezceptions. 

The  first  error  assigned  and  relied  upon  by 
the  prisoner  is  as  follows:  "(I)  It  was  er- 
ror not  to  arrest  the  Judgment,  and  grant  htm 
a  new  trial."  The  evidence  clearly  estab- 
lished that  the  petitioner  acted  strictly  In 
srif-defense,  and  the  homicide  was  therefore 
excusable.  There  was  but  one  witness  for 
the  state  whose  testimony  made  out  a  case  of 
murder  or  manslaagbter,  and  that  was  Chris- 
tian Baurie.  Upon  the  contrary,  three  other 
witnesses  who  were  present— the  prisoner, 
bis  SOD  William,  and  bis  wife,  Louisa  Zeig- 
ler—all  contradict  Baurie,  and  their  testi- 
mony tends  to  establish  a  case  of  self-defense, 
and  to  show  that  Baurie  and  the  deceased, 
Sautters,  were  the  aggressors;  that  Baurie 
assaulted  Zeigler  first,  and  Sautters  followed 
it  up  by  snapping  his  musket  at  him,  and 
then  clubbing  the  gun  and  striking  him,  with 
the  butt  end,  a  severe  blow,  leaving  a  scar 
still  plainly  visible.  Els  evidence  is  confirm- 
ed by  Dr.  Green,  who  dressed  and  probed  the 
I)etitioner's  wound  and  proves  that  It  was 
inflicted  bj  some  blunt  instrument.  The 
state  itsdf  introduced  a  witness  (the  wife  of 
the  deceased)  who  proved  that  she  distinctly 
saw  something  raised  up  In  the  air  like  the 
butt  of  a  guiL  It  is  plain,  therefore,  that  the 
jury  found  against  the  weight  of  evidence, 
and  this  verdict  should  have  been  set  aside, 
and  a  new  trial  granted. 

This  assignment  of  error  calls  for  an  in- 
▼estlgation  of  the  feeling  existing  between 
ths  prisoner  and  the  deceased,  and  the  Im- 


mediate circumstances  surrounding  the  par- 
ties, at  the  precise  moment  when  the  fatal 
shot  was  fired.     Trouble  existed  between  the 
deceased  and  the  prisoner  in  regard  to  a 
road  which  the  pria«ier  claimed  was  a  pri- 
vate road,  and  which  the  deceased  claimed 
was  a  public  road.      In  pursuance  of  his 
claim,  prisoner  had  obtained  an  Injunction 
restraining  the  use  of  said  road  as  a  public 
road.     On  the  day  the  shooting  occurred, 
the  deceased  was  evidently  apprehensive  of 
something  which  might  not  only  require  a 
witness,  but  also  the  use  of  a  gun.    He  told 
Baurie  he  was  going  to  the  store,  but  it  must 
be  regarded  as  an  unusual   occurrence   to 
carry  a  musket  when  merely  going  to  the 
store.   The  testimony  shows  that  said  Baurie 
^nd   Sautters   had    been  on  .  the  prisoner's 
premises  on  the  16th  of  July  previous  with 
two  other  men,  all  armed  with  guns,  and  cut 
down  the  bars  which  Zeigler  (the  prisoner) 
had  constructed  across  this  road.     Sautters 
called  on  Us  friend  and  neighbor,  Baurie, 
who  claimed  this  road  as  an  outlet  from  bis 
farm,  to  accompany  him  as  a  witness;  say- 
ing that  prisoner  stopped  him  before,  and  he 
would  like  to  have  some  one  go  along  with 
him.    When  deceased,  carrying  bis  gun,  ar- 
rived at  prisoner's  premises,  he  found  blm 
engaged   in   haxillng   out   manure.    Prisoner 
and  his  son  came  out  of  his  barnyard,  and 
prisoner  told  deceased  he  had  an  Injunction 
on  that  road,  and  that  they  should,  not  travel 
It  any  more.    Baurie  says  he  told  him,  "All 
right,"  but  heard  Sautters  say,  "It  Is  our 
road,  and  we  are  going  to  travel  It"    That 
Zeigl«-  came  up  pretty  close  to  him.     He 
stood  stlU.     Zeigler  stood  right  In  front  of 
him,  two  or  three  feet  away.    Witness  told 
him,  "Better  stop  that;"  be  did  not  want  to 
see  any  bloodshed  on  this  place.    That  Zeig- 
ler .struck  htan  first,  about  his  body,  with  bis 
fist    That  he  struck  back;  struck  Zeigler  on 
his  head;  gave  him  the  mark  be  got  on  bis 
bead.    Sautters  was  four  or  five  steps*  away. 
Zelgler's   son   came  up,   and  took   hold   of 
witness,  and  shoved  him  back  on  a  bank  at 
the  side  of  the  road.    When  witness  raised 
up  and  turned  around,  Zeigler  shot  him  la 
the  arm.    Witness  then  turned  and  ran.    Saw 
Sautters  as  be  passed.    He  had  his  gun  on 
his  arm.    Was  doing  nothing.    It  was  an  old 
anny  gim.     This  only  lasted  from  five  to 
eight  seconds.    Witness  was  mnnlng  away, 
and  did  not  see  the  parties  when  the  f&tal 
shot  was  fired.     Saw  Zeigler  point  pistol  to- 
wards Sautters.    Saw  no  blood  on  Zeigler'a 
f&ce  after  he  struck  him.     This  is.  In  sub- 
stance, the  testimony  of  Baurie,  who  went 
with   Sautters   for  the  purpose  of  being  a 
witness.     William   Zeigler,    who   was  pres- 
ent, says,  as  he  came  out  of  the  barnyard 
gate,  Sautters  came  up  with  bis  gun  pointed 
at  his  father.    That  Baurie  bad  both  bands 
In  his  pockets,  but  as  Sautters  came  np,  he 
out  with  his  left  hand,  and  motioned  In  front 
of  his  father,  and  said,  "Hold  on,  John,  we 
don't  Bbed  cold  blood,"  and  his  father,  facing 
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tbat  way,  said,  "I  neither,"— waving  his 
hands  outward,  and  Had  nothing  In  his 
hands.  Sautters  still  advanced  until  he  held 
his  gun  In  1%  feet  of  bis  father.  Baurle 
pulled  his  right  hand  out  of  his  pocket,  and 
struck  witness'  father,  and  witness  came 
around  behind  Baurle,  and  pulled  him  away. 
Had  no  more  than  caught  hold  of  Baui-le 
than  Sautters  snapped  guncap.  That  he  got 
Baurle  away  from  his  father  after  the  cap 
snapped.  Sautters  raised  his  gun  up,  and  re- 
versed; caught  hold  of  barrel  of  gun,  and 
struck  prisoner  over  the  head  with  it  and 
had  gun  raised  to  bring  U  down  a  second 
time  before  prisoner  shot  That  Baurle  got 
away  from  witness,  and  ran  Into  his  father, 
and  wheeled  him  around,  and  prisoner  shot 
at  Bawle,  who  ran.  Sautters  stood  a  little. 
while  after  he  received  the  first  shot  and 
was  fijclng  at  his  gun,  as  though  putting 
another  cap  on.  He  then  looked  towards  his 
honse,  and  saw  Baurle  rimnlng,  and  started 
and  ran  also,  until  he  fell.  The  prisoner 
also  gave  substantially  the  same  statement 
as  to  the  manner  In  which  the  killing  was 
done;  stating  that  he  did  not  shoot  Sautters 
until  be  had  struck  him  once  with  the  gun 
over  the  bead,  and  was  preparing  to  strike 
him  a  second  time.  According  to  Baurle's 
testimony,  the  prisoner  was  pointing  his 
pistol  at  Sautters  without  his  offering  to 
strike  with  the  gnn,  and  he  states  that  the 
wound  In  prisoner's  head  was  caused  by  his 
fist;  but  Dr.  Oreen  states  that  he  found  pris- 
oner suffering  with  wound  on  left  side  of 
head,  and  also  one  about  the  ear  or  temple; 
thinks  It  was  Inflicted  by  coming  In  contact 
with  some  blunt  Instrument;  wonnd  could 
have  been  Inflicted  by  gun,  or  Instrument  of 
tbat  kind.  And  Mrs.  Sautters,  the  wife  of 
the  deceased,  who  says  she  went  down  to 
the  end  of  the  garden,  and  had  a  good  view, 
and  was  near  enough  to  hear  what  Zeiglcr 
said  to  Baurle  about  the  Injunction,  and  on 
cross-examination,  when  asked,  "Did  you 
not  say.  In  substance,  'In  the  mei6e,  I  dis- 
tinctly saw  a  gun  In  the  hands  of  some  one, 
with  butt  or  breech  in  the  air,  overhead  of 
parties'?"  answered:  "I  did  say  that  I 
looked  since,  and  saw  a  locust  post  that 
looked  Just  like  that'  The  witness  Baurle 
further  testifies  that  when  he  ran  he  saw 
Zelgler  point  his  pistol  towards  Sautters,  and 
heard  pistol  cracks  coming  closer  and  closer 
to  him;  seeking  to  create  the  Impression 
that  Sautters  was  retreating,  and  the  pris- 
oner pursuing  blm,  at  the  time  he  was 
wounded.  But  that  theory  Is  at  once  refut- 
ed by  the  fact  that  the  evidence  shows  that 
Sautters  was  shot  In  the  breast  It  is  then 
apparent  and  manifest  that  this  witness, 
Baurle,  was  retreating  at  full  speed  at  the 
time  the  fatal  shot  was  fired.  He  was  not 
In  a  position  to  say  whether  Sautters  club- 
bed his  gun  and  struck  the  prisoner  over  the 
head  with  It,  or  not.  The  prisoner  and  his 
son  concur  in  statins  that  Sautters  bad 
struck  prisoner  over  the  heaa  with  his  gun. 


and  was  preparing  for  the  second  stroke 
when  be  received  the  fatal  shot;  and  it  is 
evident  there  would  have  been  no  necessity 
for  clubbing  the  gun,  had  he  fired  when  the 
cap  bursted.  Baurle  does  not  mention  the 
stroke  inflicted  upon  the  prisoner  with  tbe 
butt  of  the  gun,  but  states  that  the  wound  in 
Zelgler's  head  was  caused  by  bis  fist;  and. 
to  place  the  most  charitable  construction  ap- 
on  this  testimony  of  his,  we  must  say  tbat 
Baurle  did  not  see  or  know  what  transpired 
after  he  received  his  wound  and  hastily  left 
the  battle  ground.  The  fact  that  the  gtm 
was  dubbed  and  used  at  some  time  during 
the  combat  does  not  rest  alone  upon  the  tes- 
timony of  the  prisoner  and  his  son,  but  the 
wife  of  the  deceased  states  that  she  saw  ttie 
gnn  brandished  above  the  heads  of  the  com- 
batants; and,  unless  It  was  done  after 
Baurle.  retreated.  It  is  clear  that  he  8ai>- 
pressed  a  very  material  and  Important  fact 
in  delivering  his  testimony.  That  the  butt 
of  the  gun  was  used  upon  the  bead  of  ttie 
prisoner  appears  from  the  fact  that  the  pris- 
oner had  a  contusion  on  his  forehead  near 
his  eye,  and  congestion  of  the  eye,  wbicb 
was  evidently  the  result  of  the  blow  re- 
ceived from  the  fist  of  Baarle,  while  Dr. 
Green,  who  examined  the  prisoner's  wounds. 
says  he  had  one  wound  on  the  left  side  of 
the  head,  and  also  one  about  the  ear  or  tem- 
ple, and  that  the  wound  was  inflicted  by 
some  blunt  Instrument  and  could  hare  been 
Inflicted  by  a  gun,  or  Instrument  of  tliat 
kind.  Again,  Sautters  had  not  been  shot 
when  Baurle  passed  him,  mnnlng  a-way. 
Two  things  then  must  have  transpired  In  a 
brief  space  of  time  after  Baurle  passed: 
The  gun  was  brandished,  and  Zelgler  re- 
ceived the  blow,  and  the  fatal  shot  was  fired 
while  Sautters  was  facing  the  prisoner,  be- 
cause he  received  the  wonnd  In  front,  as 
shown  by  the  testimony  of  Dr.  Boss.  Zelg- 
ler received  the  blow  from  the  gun  on  the 
left  side  of  his  head,  as  It  wonld  naturally 
be  dealt  by  a  right-handed  man,  facing  his 
adversary.  Sautters  received  the  fatal  shot 
Immediately  after  Baurle  passed  him,  for  the 
evidence  shows  that  he  followed  Baurle,  and 
fell  in  the  road  only  30  yards  behind  him. 
This  was  the  case  presented  to  the  jury  by 
those  who  were  present  and  had  an  oppoi^ 
tunity  of  seeing  what  transpired.  In  addi- 
tion to  this,  Mrs.  Sautters,  the  wife  of  de- 
ceased, states  that  she  heard  the  prisoner  tell 
Baurle  "they  shouldn't  travel  that  road,  and 
said  something  about  injunction."  She  also 
states  that  prisoner,  after  firing  the  first  shot 
fired  two  more  shots  at  Baurle  as  he  ran. 
Now,  there  can  be  no  question  from  the  testi- 
mony that  bad  feeling  existed  between  the 
prisoner  and  the  deceased.  It  appears  from 
the  testimony  of  Isaac  Holton:  Tbat  he  was 
invited  to  go  to  Zelgler's,  and  was  told  tbat 
Baurle  and  Sautters  were  going  to  open  this 
road.  It  was  then  obstructed  by  bats.  That 
he  went,  and  Sautters  and  Baurle  had  gunA. 
Zelgler  was  engaged  In  liaullng  hay.     That 
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Charles  Bntte  cnt  tbe  bars  down,  and  be  and 
Zeigler  came  together  In  fighting  attitude, 
and  Charles  Butte  pushed  or  knocked  him 
down.  That  Zeigler  picked  up  two  rocks, 
and  witness  told  him  not  to  do  that,— he 
might  get  hurt,  or  hurt  somebody,— and  be 
threw  tbe  stones  down  and  went  into  his 
barnyard.  Subsequent  to  that  time,  the  rec- 
ord discloses  that  repeated  threats  were 
made  by  Zeigler  and  Sautters  on  account  of 
the  feeUng  existing  in  regard  to  this  road. 
Zeigler  api)ealed  to  the  law  for  protection, 
and  obtained  the  injunction,  of  which  he 
gave  Sautters  notice  at  the  time  he  ap- 
proached, on  tbe  day  the  shooting  occurred. 
The  testimony  in  the  case  discloses  the  dead- 
ly hostility  entertained  by  the  deceased, 
Sautters,  towards  Zeigler.  He  told  Simon 
Barsore  that  Zeigler  stopped  him  in  the  road  | 
one  time,  and  "if  he'd  stop  him  again  he  | 
would  IciU  him."  Emma  Young  heard  him 
say  he  was  going  to  load  his  gun  heavy  with 
l)uckshot,  and  be  ready  for  Zeigler.  He  said 
to  W.  H.  Poole,  "Let  that  ole  booger  stop 
me  on  that  road,  and  right  there  is  where 
he  kills  me,  or  I  kill  him."  On  the  day  of 
this  fatal  occurrence  the  deceased  approach- 
ed Zeigler  (who  was  at  his  own  home,  en- 
gaged In  his  farming  operations),  carrying 
bis  loaded  musket,  ready  cocked,  and  point- 
ed directly  at  him.  During  the  struggle  be- 
tween Baurle  and  the  prisoner,  deceased  dis- 
played his  deadly  Intent  by  bursting  the  cap 
on  blB  gun  at  him;  and,  after  the  prisoner 
had  received  a  heavy  stroke  from  the  fist 
of  Baurle,  it  was  followed  by  a  crushing 
blow  on  the  head  from  the  breech  of  the 
gun,  and  the  deceased  was  preparing  to  fol- 
low it  up  with  another.  And  It  occurs  to  me 
that,  If  Zeigler  wished  anything  left  In  the 
shape  of  self  to  defend,  the  time  for  action 
bad  arrived.  It  is  true,  he  was  carrying  a 
revolver,  and,  thinking  the  occasion  had  ar- 
rived when  It  might  be  used,  he  used  it  with 
deadly  effect;  and  while  It  is  also  true  that 
our  statute  prescribed  a  severe  penalty  for 
carrying  a  pistol,  yet  It  expressly  excepts 
from  such  penalty  a  person  who  carries  such 
weapon  about  his  dwelling  house  or  prem- 
ises. '  In  Whart  Horn.,  under  the  bead  of 
"Bxcnse  and  Justification"  (section  480,  note 
6),  tbe  definition  of  "Justifiable  bomldde"  is 
stated  thus  (quoted  from  the  opinion  of 
Chapman,  0.  J.,  in  the  case  of  Com.  v.  An- 
drews): "There  is  still  another  definition 
that  needs  to'  be  given  to  yon,  namely,  what 
constitutes  justifiable  homicide;  for  a  ques- 
tion may  arise  here  in  regard  to  that  subject 
It  rests  upon  the  right  of  self-defense.  The 
law  regards  it  as  a  sacred  right,  and  every 
man's  heart  justifies  the  principle.  If  an 
assault  Is  made  upon  a  man,  with  an  at- 
tempt to  commit  a  felony  upon  him,  he  may 
resist  so  far  as  it  Is  necessary  to  resist  the 
assailant,  even  if  he  must  take  the  assail- 
ant's life.  But  this  has  a  limitation.  If  be 
can  resist  the  assault  and  free  himself  with- 
out taking  life,  and  kills  the  assailant  with- 


out necessity,  be  Is  not  excusable.  If  mere 
heat  of  blood  impels  him  to  take  life,  in 
such  atcase  he  is  guilty  of  manslaughter." 
And  In  section  8  of  the  same  work  the 
author  says:  "Se  defendendo,  or  in  self-de- 
fense, which  exists  where  one  is  suddenly 
assaulted,  and  in  tbe  defense  of  bis  person, 
where  Immediate  and  great  bodily  harm 
would  be  the  apparent  consequence  of  wait- 
ing for  the  assistance  of  the  law,  and  there 
is  no  other  probable  means  of  escape,  he 
kills  the  assailant.  To  reduce  homicide  in 
self-defense  to  this  degree,  it  must  be  shown 
that  the  slayer  was  clearly  pressed  by  the 
other  party,  and  retreated  as  far  as  he  con- 
veniently or  safely  could.  In  good  faith,  with 
the  honest  intent  to  avoid  the  violence  of  tbe 
assault."  The  law  never  intended,  however, 
that  in  the  circumstances  of  this  case  It  was 
the  duty  of  Rudolph  Zeigler,  the  prisoner,  to 
run  away  from  bis  home,  or  hide  himself, 
when  the  deceased  (Sautters),  accompanied 
by  bis  friend  and  witness,  came  with  their 
guns  to  force  their  way  through  this  road. 
They  were  warned  of  the  existence  of  the 
injimction  by  Zeigler;  and,  after  the  diffi- 
culty commenced  between  Zeigler  and 
Baurle,  it  must  be  remembered  that  the  en- 
tire combat  only  lasted,  according  to  the 
testimony,  from  five  to  eight  seconds.  Dur- 
ing that  period  Zeigler  had  received  a  heavy 
blow  on  the  head  from  the  fist  of  Baurle, 
which,  according  to  Baurle's  testimony, 
knocked  Zeigler  away  from  him,  and  turned 
him  around.  Baurle  had  been  pulled  away 
and  thrown  back  by  William  Zeigler  (the 
son),  and  had  rushed  again  at  Zeigler,  and 
received  tbe  shot  in  the  elbow,  and  started 
to  run.  Zeigler  fired  two  shots  In  quick  suc- 
cession after  Baurle;  and,  Sautters'  gun  hav- 
ing failed  to  shoot,  he  clubbed  his  gbn,  and 
struck  Zeigler  over  the  bead,  and  was  rais- 
ing It  for  a  second  stroke  when  Zeigler  fired  - 
the  fatal  shot.  Now,  if  we  put  ourselves  In 
tbe  place  of  Zeigler  for  the  few  seconds  that 
this  combat  lasted,  and  consider  that  Baurle 
says  he  "don't  know  how  hard  he  struck, 
and  whether  he  struck  once  or  twice";  who 
states  that  he  is  a  coward,  "and  if  he  strikes 
a  man  he  strikes  him  good";  staggered  and 
blinded  by  this  blow  on  the  eye  and  fore- 
bead,  he  receives  the  crushing  blow  from  the 
butt  of  the  musket  in  the  hands  of  Sautters, 
—we  may  well  Infer  that  the  fierceness  of 
the  assault  from  these  two  men  was  such  as 
to  preclude  all  possibility  of  retreat  with 
any  degree  of  safety,  even  If  sufficient 
strength  was  spared  him  by  these  paralyzing 
strokes. 

In  the  case  of  State  v.  Ca.\n,  20  W.  Va.  «80, 
this  court  stated  the  law  as  follows:  "Where 
one,  without  fault  himself,  is  attacked  by  an- 
other in  such  a  manner  or  under  such  circum- 
stances as  to  furnish  reasonable  grounds  for 
apprehending  a  design  to  take  away  his  life 
or  to  do  him  some  great  bodily  harm,  and 
there  is  reasonable  ground  for  believing  the 
danger  imminent  that  such  design  will  be  ac- 
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compltshed,  and  the  person  assaulted  baa  rea- 
fionable  grounds  to  believe  and  does  believe 
such  danger  Is  Imminent,  he  may  ac^  upon 
such  appearances,  and,  without  retreating,  kill 
his  assailant,  if  he  has  rea«>nable  grounds  to 
believe  that  such  killing  Is  necessary  in  order 
to  avoid  the  apparent  danger;  and  the  killing 
under  such  circumstances  Is  excusable,  al- 
though It  may  afterwards  turn  out  that  the 
appearances  were  false,  and  that  there  was  In 
fact  neither  design  to  do  him  some  serious  In- 
Jury,  nor  danger  that  it  would  be  done.  But 
of  all  this  the  Jury  must  Judge  from  all  the 
evidence  and  circumstances  of  the  case."  It 
Is  proper  Just  here  to  call  attention  to  the  fact 
that  the  prisoner  had  actually  made  no  demon- 
stration of  any  kind  whatever  towards  the  de- 
ceased until  after  he  snapped  his  gun  at  him, 
and  after  he  received  the  blow  on  his  head 
with  the  breech  of  the  gun.  Before  that  his 
entire  attention  appears  to  have  been  occupied 
with  Baurle.  Bishop,  in  his  work  on  Crim- 
inal Law  (volume  1,  f  S65),  states  the  rule 
thus:  "If  one  who  is  assaulted  (we  have  seen 
that  there  must  be  an  overt  act  rendering  the 
clanger  imminent),  being  himself  without  fault 
In  bringing  on  the  difficulty,  reasonably  appre- 
hends death  or  great  bodily  harm  to  himself 
unless  he  kills  the  assailant,  the  killing  is  Justl- 
flable."  Now,  that  the  deceased  started  from 
his  home  with  his  loaded  gun,  with  the  delib- 
erate intention  of  carrying  out  his  previous 
threats  by  killing  the  prisoner  If  he  came  out 
to  him  In  that  road,  Is  manifest  from  his  sub- 
sequent actions.  That  Baurle  knew  what  bis 
intention  was  is  shown  by  his  language  when 
Sautters  first  pointed  bis  gun  at  the  prisoner, 
—"John,  hold  on;  don't  shed  cold  blood";  by 
his  snapping  his  gun  at  prisoner  while  en- 
gaged in  combat  with  Baurle;  '  by  clubbing  his 
musket  and  attacking  prisoner  before  he  had 
recovered  from  the  stunning  blow  received 
from  Baurle.  Turning  to  the  conduct  of 
prisoner,  we  find  that  although  the  deceased, 
Sautters,  came  towards  him  In  this  threaten- 
ing attitude,  with  his  gun  pointed,  and  hand 
about  the  lock,  nothing  in  the  entire  testimony 
shows  that  the  prisoner  made  any  demonstra- 
tion towards  the  deceased  until  after  he  re- 
ceived the  blow  from  the  musket  True, 
Baurle,  who  came  there  as  a  witness,  says,  as 
be  ran,  he  saw  the  prisoner  point  his  pistol 
towards  deceased;  but  that  Is  met  and  refuted 
by  the  fact  shown  that  Baurle  was  running 
towards,  and  passing  by,  Sautters;  was  wound- 
ed and  frightened  himself;  and  the  prisoner 
fired  two  shots  after  him  after  he  commenced 
ninnlng.  In  this  connection  we  may  ask, 
what  Is  the  law,  as  settled  in  this  state,  where 
self-defense  or  other  justification  is  set  up? 
Haymond,  P.,  In  the  case  of  State  v.  AbtMtt, 
S  W.  Ya.  766,  in  dellvertag  the  ophilon  of  the 
court,  said:  "If  the  circumstances  and  evi- 
-dence  tend  to  prove  self-defense,  or  other  le- 
gal Justification,  then,  as  to  the  question  of 
whether  the  act  was  done  in  self-defense,  or 
other  legal  Justification,  if.  In  the  opinion  of 
the  Jury,  a  substantial  conflict  of  ckcumstan- 


ces  or  other  evidence  exists,  there  sboold  be 
such  a  preponderance  of  drcumstances  or  oth- 
er evidence  against  the  self-defense,  or  other 
Justification,  as  to  reasonably  satisfy  the  mind 
of  the  Jury  that  the  killing  was  not  In  self- 
defense,  or  Justifiable,  before  they  can  con- 
vict. If  there  be,  in  the  opinion  of  tlie  Jury, 
a  substantial  conflict  of  the  evidence  or  cir- 
cumstances as  to  whether  the  killing  was  dcme 
in  self-defense,  and  the  circumstances  or  other 
evidence  preponderates  In  favor  of  self-de- 
fense, and,  I  should  add,  if  it  was  equally  bal- 
anced as  to  the  killing  being  done  in  self- 
defense^  the  Jury  ought  not  to  convict  of  either 
murder  or  manslaughter."  This  court,  iiow- 
ever,  in  a  later  case  (Stats  v.  Jones,  20  W. 
Va.  764),  held  that,  "upon  a  trial  for  shooting 
with  intent  to  kill,  the  use  of  a  deadly  weapon 
being  proved,  and  the  prisoner  relies  upon 
self-defense  to  excuse  him  for  the  use  of  the 
weapon,  the  burden  of  showing  such  excuse 
is  on  the  prisoner;  and,  to  avail  him,  he  must 
prove  such  defense  by  a  preponderance  of  evi- 
dence." It  is  true  that  the  courts  in  this  state 
and  the  old  state  have  guarded  with  Jealoas 
care  the  province  of  the  Jiu-y  In  criminal  tri- 
als, and  have  declared  more  than  once  tbeir 
aversion  to  interference  with  verdicts,  and 
Iiave  announced  that,  although  they  might 
have  rendered  a  different  verdict  if  they  bad 
been  upon  the  Jury,  yet  they  ought  not  to  in- 
terfere. Still  we  find,  in  the  case  of  Hill  y. 
Commonwealth,  2  Grat  595,  it  was  held  tliat 
"this  court  will  only  set  aside  a  verdict  be- 
cause it  is  contrary  to  the  evidence  In  a  case 
where  the  Jury  have  plainly  decided  against 
the  evidence,  or  without  evidence";  and  In 
the  case  of  Orayson  v.  Commonwealth,  6  Grat. 
712,  the  law  was  thus  stated,  "A  new  trial 
will  be  granted  when  the  verdict  is  against 
law,  or  where  It  is  contrary  to  the  evidoice, 
or  where  the  verdict  Is  without  evldoice": 
and  hi  Foster's  Case,  21  W.  Ya.  767,  it  is  held 
that  "where  the  court  which  tried  the  cause 
certified  all  the  facts  proved  on  the  trial,  and 
from  the  facts,  so  certified  It  clearly  appears 
that  they  were  wholly  Insufflcloit  to  sustain 
the  verdict,  this  court  will  set  the  verdict 
aside,  and.  In  a  proper  case,  award  a  new 
trial."  The  facts  and  circumstances  developed 
by  the  testimony  in  this  case  are  such  as,  in 
my  opinion,  made  out  a  case  of  self-defense. 
The  fierceness  of  the  assault  made  upon  the 
prisoner  with  the  musket  immediately  after 
he  bad  received  the  stunning  blow  from  the 
fist  of  Baurle  was  such  as  to  admit  of  no  re- 
treat with  safety,  and  nothing  was  left  him. 
to  save  his  own  life  or  prevent  great  bodily 
harm,  but  to  use  his  weapon;  and  I  think  the 
Jury  should  have  so  found,  and  the  court  on 
motion,  should  have  set  the  verdict  adde. 

The  next  assignment  of  error  la  as  to  tlie 
action  of  the  court  in  excluding  the  testimony 
of  Conrad  Potter  as  to  threats  made  by  Baorle 
against  the  prisoner.  These  threats,  wbetliei 
communicated  to  the  prisoner  or  not,  were  ad- 
missible to  show  the  prejudice  and  state  of 
mental    feeling  on  the  part  of    the  witneiM 
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towards  the  priaoner,  and  ihould  not  bare 
been  exclnded;  and  tbe  saiue  may  be  aald  in 
reference  to  the  evidence  offered  In  regard  to 
the  feeling  of  the  witness  Lntman,  which  waa 
excluded  by  the  court 

The  fourth  assipninent  of  error  is  as  to  the 
ezclnaion  of  tbe  testimony  of  John  Johnson 
as  to  threats  made  by  the  deceased  against  the 
prisouer,  that  he  would  kill  him  If  he  came 
out  to  him  on  that  road.  It  is  true  that  the 
witness  did  not  mention  Zelgler's  name  in  that 
conversation,  but  he  was  talking  about  this 
road,  and  it  was  well  understood  what  he  in- 
tended. This  threat  does  not  appear  to  have 
been  communicated  to  Zeigler;  but  threats  of 
Zei^Ier  had  been  shown,  and  it  should  have 
been  allowed  to  go  to  the  jury,  in  connection 
with  the  subsequent  acts  of  the  deceased,  to 
show  that  his  going  to  Zeigler's  with  his  load- 
ed gun  was  in  pnrsuance  of  a  pterioualy  form- 
ed design. 

Tbe  sixth  assignmoit  of  error  Is  as  to  tbe 
action  of  the  eomrt  in  excluding  the  testimony 
of  George  Shriver,  who,  after  testifying  as 
to  his  being  road  surveyor,  and  about  some 
conversation  with  prisoner  as  to  whether  tbe 
road  in  controversy  was  a  puUio  road,  was 
asked,  on  croas-examination,  if  tbe  deceased 
cut  down  the  bars  of  Zeigler  on  said  road; 
and  the  court  ruled  that,  if  tbe  defense  wlabed 
to  ask  any  questions  about  other  conversa- 
tions, they  would  have  to  make  him  their  wit- 
ness. And,  while  I  thick  the  question  would 
Lave  bevD  proper,  if  asked  in  chief,  I  think  It 
was  properly  excluded  on  cross-examination. 

Tbe  sixth  and  seventh  assignments  of  error, 
I  think,  were  well  taken.  Tbe  first  relates  to 
the  contradiction  of  tbe  witness  W.  E.  Butts 
in  a  material  matter,  where  tbe  foundation 
had  been  properly  laid;  and  tbe  second  rests 
upon  the  same  ground. 

The  eighth  assignment  of  error  relates  to  tbe 
action  of  the  court  upon  tbe  Instructions  asked 
for,— in  refusing  all  of  tbe  Instructions  asked 
for  by  tbe  prisoner,  and  giving  all  save  one 
asked  for  by  tbe  state.  Tbe  first  Instruction 
asked  for  by  the  prisoner  was  properly  reject- 
ed, as  it  fails  to  state  the  law  as  laid  down  In 
the  ctwe  of  State  v.  Jones,  20  Grat.  704.  The 
second  instruction  prayed  by  tbe  dnfendant 
was  properly  refused,  as  I  do  not  think  it 
states  the  law  correctly.  Whart.  Uom.  i  414, 
states  tbe  law  upon  that  point  thus:  "A  bare 
trespass  against  the  property  of  another,  not 
his  dwelling  bouse,  is  not  sufficient  provocation 
to  warrant  the  owner  in  using  a  deadly  wea- 
pon in  its  defense;  and  if  he  do,  and  with  It 
kill  tbe  trespasser,  it  will  be  murder,  and  this 
though  the  killing  were  actually  necessary  to 
prevent  tbe  trespass." 

Tbe  circuit  court  committed  no  error  in  re- 
jecting instructions  Nos.  3  and  4,  prayed  for 
by  the  prisoner,  for  tbe  reason  that  they  are 
not  sufficiently  qualified  by  stating,  as  was 
stated  in  Cain's  Case,  in  tbe  Instruction  given 
by  tbe  court  upon  this  question,  in  iustructioo 
No.  1  for  the  defendant,  "When  one,  without 
fault  blmself,  is  attacked,"  etc.  Instructions 
v.21s.E.no.lO — 49 


3  and  4  should  liavo  contained  this  qualifica- 
tion, and  Instructions  Nos.  1  and  2,  given  for 
the  defense  by  the  court,  not  only  contained 
this  qualification,  but  embodied  all  that  was 
aaked  for  by  tbe  prisoner  in  said  instructions 
Nos.  3  and  4.  It  is  true,  this  court  held  In 
State  V.  Evans,  33  W.  Va.  418,  10  a  B.  792. 
that  "a  party  has  a  right  to  have  bis  instruc- 
tions given  in  bis  own  laqgnage,  provided 
there  are  facts  In  evidence  to  support  It;  that 
it  contains  a  correct  statement  of  the  law,  and 
is  not  vague.  Irrelevant,  obscore,  ambiguous, 
or  calculated  to  mislead."  But,  unless  they 
state  tbe  law  correctly,  they  should  be  reject- 
ed. For  the  foregoing  reasons  the  Judgment 
complained  of  must  be  reversed,  tbe  verdict 
set  aside,  a  new  trial  awarded,  and  tbe  cause 
is  remanded. 

BEANNON,  J.  I  doubt  whether,  under  the 
rule  of  practice  in  this  court,  we  should  ex- 
press any  opinion  upon  tbe  evidence,  as  tbe 
case  must  be  retried  for  other  reasons  than 
thst  arising  under  tbe  motion  for  »  new  trial 
under  tbe  evidence. 


UNITED  STATBS  BrX)WPIPB  CO.  v. 

SPBNODR  et  oi. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  IT,  1896.) 

XSOHAMIOS'  LiSHB— EsrOROEMEXT— BTATEirSKT 

OP  AooooMT— Flsadisos. 
L  A  lien  is  the  ligament  or  tie  which  binds 
certain  property  to  a  particular  debt  for  its  pay- 
ment or  satisfaction. 

2.  What  is  known  as  the  "mechanic's  lien" 
on  real  estate  and  building*  is  the  creation  of 
statute.  It  was  unknownat  common  law,  but  the 
right  given  by  statute  to  enforce  it  in  a  court 
of  equity  carries  with  it  all  the  rights  incident 
to  that  conrt's  principles  and  rules  and  its  meth- 
ods of  procedure. 

3.  Such  lien  can  ba  maintained  only  by  a 
substantial  observance  of  and  compliance  with 
the  reqnirempnfs  of  the  atatnte,  but  the  statute 
is  given  a  fair  and  lilieral  constmction  a*  to 
the  creation  of  the  lien  and  its  enforcement 

4.  In  ascertaining  whether  the  account  which 
Is  required  to  hie  filed  and  recorded  to  create  the. 
II(-n  18  a  sulmtantial  ooraplianoe  with  the  stut- 
utr  in  respect  to  designating  the  name  of  the 
owner  of  the  property,  the  acconot  proper,  and 
the  sworn  statement  annexed  thereto,  may  be 
read  together. 

6.  Section  4  of  chapter  75  of  the  Code,  which 
requires  a  just  and  true  account  of  the  amount 
due  after  allowing  all  credits,  to  be  sworn  to 
and  filed  for  record,  uses  the  term  "due"  in  the 
8<'n9e  of  an  existing  liability,  without  reference 
to  whether  it  l>e  then  matured  and  enforceable 
by  suit  or  not  matured  and  not  then  enforceable 
by  suit. 

fl.  A  bill  framed  with  a  double  aspect  but 
upon  consistent  states  of  facts,  praying  relief  In 
ttie  alternative,  is  not  for  that  reason  open  to 
objection. 

English,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court.  Mason  county. 

Acrtion  by  the  United  States  Blowpipe  Com- 
pany against  J.  S.  Spencer  and  others.  If'rom 
a  Judgment  for  defendants  on  demurrer  to  tbe 
bill,  plaintiff  ajkpeal^    Reversod. 
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Tomlinson  &  Wiley,  for  appellant.  C.  E. 
Hogg  and  J.  S.  Spencw,  for  appellees. 

HOLT,  P.  This  Is  a  suit  In  equity,  brought 
In  the  circuit  court  of  Mason  county  on  the 
19th  day  of  December,  1S02,  by  plaintiff 
against  J.  S.  Spencer,  the  Point  Pleasant  Fur- 
niture Ck>mpany,  eta,  to  enforce  a  mechanic's 
lien  against  the  property  of  the  furniture  com- 
pany, and  for  other  relief.  On  the  10th  day 
of  May,  1893,  four  of  the  defendants  suggest- 
ed the  nonresidence  o£  plaintiff,  and  required 
security  for  costs;  and,  the  security  having 
been  given,  they  demurred  to  plaintiff's  bill. 
The  court  sustained  the  demurrer,  and,  plain- 
tiff desiring  to  amend,  on  Its  motion  the  cause 
vk-as  remanded  to  rules  for  that  purpose.  The 
amended  bill  having  been  filed,  and  the  cause 
again  on  the  com't  doclcet  for  hearing,  the 
same  four  defendants  demuiTed  to  the  amend- 
ed bill.  The  court,  on  December  19, 1893,  sus- 
tained the  demurrer,  and,  the  plaintiff  de- 
clining to  further  amend,  the  bill  and  amend- 
ed bill  were  dismissed,  with  costs,  and  this 
appeal  was  allowed  the  plaintiff.  The 
grounds  of  demurrer  are:  (1)  The  bill  and 
amended  bill  are  multifarious.  (2)  Plain- 
tiff does  not,  by  its  pleading,  show  itself 
to  have  a  valid  mechanic's  lieu,  has  not  com- 
plied with  the  statute,  and  therefore  has 
nothing  that  fastens  the  claim  to  the  property 
for  its  satisfaction;  la  a  mere  creditor  at 
large,  with  no  standing  in  a  court  of  equity 
as  a  lienor  against  the  property  in  question. 

In  our  chancery  practice  It  is  usual  in  an 
amended  bill  to  introduce  supplementary  mat- 
ter, if  necessary,  without  any  additional  desig- 
nation of  the  bill  Itself.  The  bill  is  talcen  for 
what  it  shows  Itself  to  be,  without  regard  to 
the  name  that  may  be  given  it.  The  plain- 
tiff may,  at  any  time  before  or  after  the  ap- 
pearance of  the  defendant,  in  the  vacation 
of  the  court,  file  in  the  office  an  amended 
bill  or  supplemental  bill,  and  have  a  summons 
to  answer  It  But,  if  the  court  shall  be  of 
opinion  that  the  same  was  Improperly  filed, 
it  will  dismiss  such  bill,  at  the  costs  of  the 
plaintiff.  This  is  done  on  motion,  not  by  de- 
murrer. The  scheme  of  the  original  bill  is: 
That  plaintiff  has  a  mechanic's  lien  on  tue 
real  property  of  the  Point  Pleasant  Furniture 
Company  for  $1,712.50,  duly  recorded  on  July 
12,  1892,  but  that  the  furniture  company  had, 
on  the  11th  day  of  December,  1891,  by  deed 
of  trust  of  that  date,  conveyed  Its  property  to 
defendant  J.  F.  R.  B.  Smith,  trustee,  to  se- 
cure the  paym«it  of  four  notes,— one  for  $2,- 
807,  to  J.  J.  Bight;  and  three  others,  mailing 
$5,000  in  all,— payable  in  10  years  from  that 
date,  but  Interest  payable  annually.  The 
ti-ustee  was  authorized  to  sell  under  the  deed 
of  trust  for  cash  in  default  of  payment  of 
principal  when  due,  or  of  interest,  or  on  fail- 
ure of  the  furniture  company  to  keep  the 
property  insured  to  at  least  the  amount  of 
$5,000.  That  the  trustee,  in  violation  of  his 
trust,  without  giving  the  notice  required  by 
law,  and  before  the  trust  was  due,  viz.  on 


the  5th  day  of  December,  1S02,  sold  the  pn^ 
erty,  not  tor  cash,  but  on  credit,  to  defendant 
James  P.  Hayes  for  $19,300,  a  grossly  inade- 
quate price.  That  the  property  sold  was 
worth  at  least  $50,000.  That  although  tke 
sale  was  for  cash,  yet  there  was  a  contract 
and  agreement  between  the  trustee  and  de- 
fendant Hayes  by  which  Hayes  was  to  pay 
only  a  part  of  the  purchase  money  in  casli. 
and  the  balance  on  time,  thus  giving  Hayef. 
the  purchaser,  an  unfair  advantage  over  the 
other  bidders,  which  ought  not  to  bave  bcHi 
permitted.  That  defendant  Hayes  paid  but  a 
part  of  the  purchase  money,  and  has  failed 
and  refused  to  comply  with  the  terms  of  sale. 
That  the  trustee  has  failed  and  refused  to  par 
plaintiff's  mechanic's  lien,  and  the  mechaDic'i> 
lien  of  defendant  the  Moore  Carving  Machine 
Company,  amounting  to  $1,262.  PlainiiflT 
prayed  that  the  sale  under  the  deed  of  tnut 
might  be  set  aside,  and  the  property  legally 
and  properly  resold;  and,  after  i»yment  of 
the  debts  secured  by  the  trust  deed,  plalntilTii' 
claim  Ahould  be  nest  paid;  but,  if  the  sale 
made  by  the  trustee  should  be  held  to  be  le- 
gally and  properly  made,  that  in  tliat  event 
the  trustee  should  be  directed  to  pay  the  me- 
chanics' liens  next  after  the  debts  secured  by 
the  deed  of  trust;  and  for  general  relief.  Tbe 
same  allegations  are  repeated  in  the  amended 
bill,  with  the  additional  allegation  that  on  the 
6th  day  of  February,  1803,  a  Judgment  was 
rendered  in  favor  of  plaintiff  agalnat  the  de- 
fendant the  Point  Pleasant  Furniture  Com- 
pany for  $1,772.30,  being  on  the  same  accouut 
for  which  It  had  its  said  mechanic's  Uen;  and 
on  the  same  day  a  Judgment  was  renderc-l 
against  sold  furniture  company  in  f&vor  of 
defendant  the  Moore  Carving  Machine  Com- 
pany for  $1,295.56,  the  same  account  for 
which  It  had  said  mechanic's  lien.  Of  the^ 
Judgments  copies  are  filed  as  exhibits.  Tliat 
the  trustee  has,  since  the  sale,  and  out  of  tb'> 
proceeds,  paid  off  all  the  other  liens,  viz.  to 
defendant  Tinsley,the  Bradford  MUUng  Com- 
pany, the  Buss  Machine  Works,  the  I^ne  & 
Bodley  Company,  and  Laldlaw  &  Dunn  Com- 
pany, although  all  their  liens  were  subsequent 
to  the  lien  of  plaintiff  and  the  lien  of  the 
Moore  Machine  Company,  and  that  there  is 
still  left  in  the  hands  of  the  trustee  the  som 
of  $3,020.75. 

This  did  not  have  the  effect  to  render  the 
bill  multifarious.  I  know  of  no  reason  why 
plaintiff  might  not  properly  have  obtained 
against  Its  debtor  the  famlture  company  a 
Judgment  at  law  for  Its  claim,  as  was  done  in 
tliis  case.  Such  was  its  right  whether  tlie 
mechanic's  lien  was  valid  or  invalid.  It  ob- 
tained such  Judgment  without  objection. 
Why  should  it  not  inform  the  court  that  It  had 
obtained  a  Judgment  at  law  against  Its  debtor 
for  such  claim,  which  It  had  been  and  was 
seeking  by  its  original  bill  to  enforce  as  a 
mechanic's  lien?  It  did  not  and  could  not  af- 
fect the  mechanic's  lien.  It  did  not  make  It 
better  or  worse,  but  made  Its  pleadings  co^ 
respond  with  the  change  In  fact  which  lud 
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taken  place  In  regard  to  defendant's  account. 
There  are  seyeral  reasons  why  It  may  be  per- 
mitted to  obtain  its  Judgment  at  lav:  (1)  The 
plaintiff  thereby  establishes  the  Justice  of  Its 
claim,  and  ascertains  the  amount;  so  that 
there  can  be  no  dalm  that  defendant  has  been 
derived  of  his  right  of  trial  by  jury.  (2)  It 
is  in  no  tray  inconsistent  with  the  lien.  A 
party  who  has  a  vendor's  lien  may  also  sue 
and  obtain  a  Judgment  at  law,  thus  making 
bis  claim  also  a  Judgment  lien.  (3)  That  this 
may  be  done  is  contemplated  by  the  statute 
Itself,  for  section  12  of  chapter  7S  of  the  Code 
(the  cliapter  which  authorizes  the  creation  of 
the  lien)  provides  that  "the  court  of  chancery 
may,  in  addition,  give  a  personal  decree  In 
favor  of  such  creditors  for  the  amount  of  their 
claims  against  any  party  as  to  whom  they 
may  be  established,  such  decree  to  have  the 
effect  of  and  to  be  enforced  as  other  decrees 
for  money."  Section  1  of  chapter  139  provides 
that  "a  decree  or  order  requiring  the  payment 
of  money  shall  have  the  effect  of  a  Judgment 
•  •  •  for  such  money,'  and  be  embraced 
by  the  wonl  'Judgment,'  where  used  in  this 
oranyof  tl>->  three  succeeding  chapters."  And 
section  6  of  the  same  chapter  provides  that 
"every  Judgment  for  money  rendered  in  this 
state  heretofore  or  hereafter  against  any  per^ 
son,  shall  be  a  lien  on  all  real  estate  of  or  to 
which  such  person  shall  be  possessed  or  en- 
titled, at  or  after  the  date  of  such  Judgment"; 
and  by  section  7  "such  lien  may  be  enforced 
in  a  court  of  equity."  See  Phil.  Mech.  Liens 
(3d  Ed.)  f  448,  p.  700;  Bedsole  v.  Peters,  79 
Ala.  13a  See,  also,  Gladns  v.  Black,  67  N. 
T.  063.  I  can  therefore  see  no  reason  why 
the  Judgment  cybtalned  at  law  In  the  interim 
should  in  any  degree  add  to  or  take  from  the 
mechanic's  lien,  or  bow  tbe  bringing  into  the 
case  by  the  amended  or  supplemental  bill  this 
new  status  of  plalntlfTs  claim  could  have  the 
sllghteat  effect  In  making  its  bill  multifarious. 
It  may  be  that  tbe  court  would  decline  to  en- 
force It  because  of  Its  being  a  new  Hen,  which 
did  not  exist  when  tbe  suit  was  brought;  but 
It  is  tbe  same  claim  which  has  now  passed 
Into  Judgment,  and  tliat  allegation  does  not 
render  the  bin  mnltifarious,  as  may  be  easily 
shown  by  supposing  the  fact  and  allegation  to 
be  that  the  Judgment  at  law  had  been  obtain- 
ed before  the  Institution  of  the  suit  In  chan- 
cery. See  Guano  Co.  v.  Heatherly,  38  W.  Va. 
409,  18  S.  E.  611.  The  deed  of  trust  is  an 
older  and  higher  valid  lien  on  the  same  prop- 
erty. That  the  plaintiff  concedes,  but  its  com- 
plaint Is  that  tbe  tmstee  made  a  sale  improp- 
erly and  Illegally,  to  plaintiff's  Injury,  and  It 
asks  that  such  sale  may  be  set  aside,  and  the 
property  legally  and  properly  sold  under  the 
direction  and  supervision  of  the  court  But, 
If  the  court  should  hold  such  sale  by  the  trus- 
tee to  be  valid,  then  plaintiff  asks  that  the  sur- 
plus may  be  applied  pro  tanto  in  satisfaction 
of  its  lien.  As  to  this,  tbe  plaintiff  alleges  but 
one  state  of  facts,  or,  if  two,  tbey  are  not  In- 
consiBtent;  and  It  adapts  Its  alternative  prayer 
for  relief  to  meet  each  one  of  two  views  that 


may  be  taken  of  this  state  of  facts.  If  plain- 
tiff's view  is  correct,  tliat  an  illegal  sale  has 
been  made,  to  Its  injury,  then  one  prayer 
meets  that  view  of  the  case;  but,  if  the  sale 
is  valid,  or  la  one  of  which  plaintiff  can  make 
no  proper  complaint  because  not  Injured,  then 
its  other  prayer  is  that  it  may  be  paid  out  of 
the  surplus.  It  is  the  common  erery-day  case 
of  a  bill  framed  with  a  double  aspect,  and  it 
Is  based  on  one  set  of  consistent  facts,  and  no 
two  contradictory  or  inconsistent  states  of  fact 
are  alleged.  Each  one  of  these  four  defend- 
ants who  demur  is  a  proper  party,  and  they 
have  no  right  to  complain  for  other  people, 
who  do  not  themselves  complain  that  such 
other  persons  are  not  proper  parties  defend- 
ant. James  P.  Hayes  Is  a  proper  party,  be- 
cause he  was  the  purchaser  of  the  property  at 
tbe  trustee's  sale,  which  plaintiff  says  was  ille- 
gal and  Invalid,  and  which  It  asks  to  have  set 
aside;  the  other  three,  because  they  are  cred- 
itors by  mechanics'  liens,  who  have  been  paid 
out  of  the  proceeds  of  such  sale,  whose  liens 
are  alleged  to  be  younger  and  Inferior  In  order 
of  rightful  payment  to  the  Hen  of  plaintiff. 

This  brings  us  to  the  main  question  dis- 
cussed by  counsel,  does  plaintiff  show  itself 
to  have  a  valid  subsisting  mechanic's  lien 
on  the  real  estate  in  controversy?  The  bill 
must  allege  all  the  facts  necessary  to  create 
the  lien,  for  it  Is  purely  a  creation  of  tbe 
statute,  having  nothing  else  to  stand  on. 
This  is  but  a  special  application  of  the  uni- 
versal rule  that  the  decree  pronounced  must 
stand  Justified  by  the  pleadings  as  well  as 
by  the  proof,  and  here  it  is  decided  as  though 
all  the  allegations  were  true,  but  reason- 
able presumptions  of  fact,  as  admitted  by 
demurrer,  as  well  as  the  matters  expressly 
alleged;  but  it  does  not  admit  matter  of 
inference  or  argnment.  For  example,  in 
this  case,  plaintiff  expressly  alleges  that  its 
lien  is  valid;  that  all  things  required  by 
the  statute  to  create  it  were  properly  done 
and  performed,  averring  them  severally  and 
specifically.  But  this  is  not  taken  as  true, 
for  the  Hen  itself  is  exhibited,  and  as  to 
those  facts  must  speak  for  itself;  and,  as 
to  the  construction  to  be  put  upon  it,  that 
Is  a  question  of  law  for  the  court.  A  lien 
Is  said  to  be  the  ligament  which  binds  cer- 
tain property  to  a  certain  debt  or  claim  for 
its  payment  or  satisfaction.  At  common  law 
it  was  the  fact  of  possession  in  certain 
cases.  It  may  be  created  by  contract  ex- 
pressly or  impliedly,  or  it  may  be  created 
by  statute.  Prior  to  the  Ist  day  of  July, 
1850,  In  this  state,  the  vendor  of  real  estate 
had  an  implied  lien  for  the  payment  of  the 
purchase  money,  even  after  a  conveyance  In 
which  no  lien  was  retained.  Since  that 
time  he  only  baa  such  lien  by  expressly  re- 
serving it  on  the  face  of  the  conveyance, 
but,  as  long  as  he  retains  the  legal  title,  he 
has  the  power  of  reserving  it,  unless  be  ex- 
pressly agree  not  to  reserve  it  "A  me- 
chanic has  a  lien  at  common  law  for  labor 
done  upon  a  chattel  as  long  as  be  retains 
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possession  of  It,  but  a  mechanic  or  laborer 
cannot  retain  possession  of  real  property  up- 
on wblcb  be  bas  performed  labor."  2  Jones, 
Ucns,  t  U&i.  Tbe  mecbanic's  lien  on  build- 
ings, etc.,  and  tbe  land  on  wblcb  tbey  are 
erected,  as  we  know  it,  is  tbe  creature  of 
statute,  and  was  unknown  at  common  law 
or  in  equity.  PbU.  Mecb.  Liens  (3d  Ed.)  i  1. 
But  soon  after  the  adoption  of  the  federal 
constitution  tbe  states  commenced  to  pass 
statutes  creating  such  liens,  In  order  to  en- 
courage the  erection  of  buildings,  and  tbe 
improvement  of  town  Iota  and  real  estate 
generally.  Maryland  came  first,  with  tlie 
act  of  December  19,  1791;  Pennsylvanta 
with  the  act  of  April  1,  1S03.  Our  first  act 
upon  the  subject  was  passed  February  21, 
1S43  (Acts  1812-13,  p.  62).  See  Ck>de  1849 
(Ed.  1860),  p.  567.  And  for  labor  done  and 
material  furnished  see  act  of  1852  (page 
242)  local  to  Alexandria.  Tbe  whole  subject 
bas  been  of  gradual  growth;  but  it  has  been 
extended,  advanced,  and  encouraged  and 
methodized  until  it  now  prevails  in  all  the 
states;  and,  "while  each  state  may  have  its 
own  mechanic's  lien  law,  which  is  rarely 
identical  In  every  particular  with  that  of 
another,  yet  all  of  them,  having  the  same 
object  in  view,  are,  in  their  main  provisions, 
very  much  alike,  and  in  some  instances  mere 
re-enactments  of  each  other."  See  Phil. 
Mecb.  Liens,  {  8  et  seq.;  2  Jones,  Liens,  { 
1186  et  seq.  Our  law  on  the  subject  Is 
found  In  chapt^  75  of  the  Code.  See  Ed. 
1881,  p.  662.  Our  first  case  on  the  general 
subject  is  Laege  v.  Bossienx  (1850)  15  Qrat. 
83,  opinion  by  Judge  Lee,  where  the  act  is 
given  a  construction  plainly  intended  not  to 
restrict,  but  to  advance,  the  remedy,  apply- 
ing to  it  the  general  principles  of  uquity,  and 
not  confining  it  to  the  act,  after  the  lien  is 
once  created.  But  our  present  law,  in  its 
main  outlines,  first  took  definite  shape  In 
the  Code  of  1868.  See  chapter  75,  p.  475. 
Bodley  V.  Denmead  (1866)  1  W.  Va.  249,  was 
under  the  act  of  February  2,  1853,  which 
was  local,  being  confined  to  the  city  of 
Wheeling.  Under  the  general  law,  we  have 
Mayes  v.  Ruffners  (1875)  8  W.  Va.  384;  Mc- 
Knight  V.  Washington,  Id.  666;  Stouts  ▼. 
Golden,  9  W.  Va.  231;  Mahurg  Co.  v.  Brock- 
meyer,  18  W.  Va.  586;  Phillips  v.  Roberts,  26 
W.  Va.  783;  McGugln  v.  Railroad  Co.,  33 
W.  Va.  63,  10  S.  E.  30;  City  of  Wheeling  v. 
Baer,  36  W.  Va.  777,  15  S.  B.  979;  Richard- 
son V.  Railway  Co.,  37  W.  Va.  641,  17  S.  B. 
105. 

In  this  case,  the  plalntiCT,  for  an  agreed  con- 
sideration and  price,  on  the  10th  day  of  June, 
1802.  furnished,  delivered,  and  placed  on  the 
premises  of  tbe  Point  Pleasant  Furniture 
Company,  in  Mason  county,  W.  Va.,  certain 
machinery  in  the  bill  and  proceedings  men- 
tioned and  descrlt)ed,  at  the  agreed  price  of 
$1,712.50,  ceasing  to  latx>r,  et&,  on  that  day, 
and  filing  in  the  clerk's  office  of  tbe  county 
court  of  Mason  county,  for  record,  their  ac- 
i»unt,  on  the   12th  day  of  July,  1882.     By 


section  2  of  chapter  75  it  Is  provided,  among 
other  things,  that  "every  mechanic  •  •  • 
or  other  person  wlw  sball  perform  any  work 
or  labor  upon,  ot  furnish  any  material  or  ma- 
chinery for  constructing  •  •  •  any  bouse 
•  •  •  manufactory  or  oth»  building  •  •  • 
fixtures  •  •  •  or  other  structure  by  vtrtiM 
of  a  contract  with  tbe  owner  or  his  antbor- 
Ised  agent,  siiall  have  a  lien  to  secure  the  pay- 
ment of  tlie  same,  upon  such  house  or  other 
Btructurev  and  upon  tbe  Interest  of  the  oymer 
in  the  lot  of  land  on  which  the  same  may 
stand  or  to  which  it  may  be  removed."  Sec- 
tion 4:  "Every  lien  provided  for  in  tbe  sec^ 
ond  and  third  sections  shall  be  discharged 
unless  the  person  desiring  to  avail  tiimself 
thereof  shall,  within  sixty  days  after  be 
ceases  to  labor  on  or  furnish  material  or  ma- 
ciiinery  for  such  building  or  other  structure, 
file  with  tbe  clerk  of  the  county  court  of  the 
county,  in  which  the  same  is  situated,  a  Just 
and  ttae  account  of  the  amount  due  him  aft- 
er allowing  all  credits,  together  with  a  de- 
scription of  tbe  property  intended  to  be  oot- 
ereA  by  tbe  lien,  sufficiently  accurate  for 
identification,  with  tbe  name  of  the  owner  or 
owners  of  the  property.  If  known;  whidi  ac- 
count shall  be  sworn  to  by  the  person  claim 
Ing  tbe  lien  or  some  peretm  In  his  behalf." 
The  aooount  required  to  be  filed  for  record 
must  show  four  things:  (1)  Tbe  Just  and  true 
amount  due  the  lienor  after  allowing  all  crp<l- 
Its.  (2)  A  description  of  the  property  intend- 
ed to  be  covered  by  the  lien,  sufflcioitly  ac- 
curate for  Identification.  (3)  With  the  name 
of  the  owner  of  the  property,  If  known.  (4) 
The  account  must  be  sworn  to  by  the  person 
claiming  the  lien,  or  by  some  one  in  his  behnif . 
The  account  filed  in  this  case  consists  of  an 
itemized  statement  of  the  material  and  ma- 
chinery furnished  and  work  and  labor  done. 
with  a  sworn  statement  thereto  attacbed  as 
part  thereof;  and  the  two  must  be  read  to- 
gether for  our  purpose  as  parts  of  one  whole, 
called  by  the  clerk  who  recorded  it  the  "me- 
chanic's Hen."  In  this  case  the  sworn  state- 
ment says:  (1)  There  are  no  credits  or  aet- 
offs  to  said  account  other  than  are  stated  in 
the  account,  which  is  Just  and  true,  and  for 
which  defendant  is  debtor  to  plalntlCT;  and 
that  there  remains  unpaid,  after  allowing  all 
set-olTs  and  credits,  the  sum  of  $1,712.50.  (2i 
That  the  property  upon  which  the  work  and 
labor  was  performed  and  for  which  said  ma- 
terial was  furnished,  as  charged  hi  the  tom- 
going  account,  and  upon  which  It  is  hereby 
Intended  to  take  a  mechanic's  lien,  is  aituata 
in  the  town  of  Point  Pleasant,  Mason  county. 
W.  Va.,  being  two  certain  tots  (giving  the 
number  and  location  of  each),  and  a  certain 
tract  of  land  adjoining  (giving  Its  metes  and 
bounds),  "being  the  same  lots  and  tract  of 
land  conveyed  to  the  Point  Pleasant  Furni- 
ture (Company  by  the  Kanawha  Lumber  and 
Furniture  Company,  by  its  deed,  bearing  date 
on  the  11th  day  of  Desomber,  1881,  sod  of 
i-ccord  in  the  clerk's  c<flce  of  the  county  court 
of  said  Mason  couisty  in  Deed  Book  Xo.  51. 
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pp.  342  and  343,  to  wUch  deed  reference  Is 
hereby  made."    The  Just  and  tme  account  of 
tbe  amount   due,   which    Is    required    to  toe 
sworn  to  and  filed,  cannot  mean  an  account 
past  du^  (one  on  which  a  salt  can  thai  be 
maintained),  but  it  means  owing  (the  state  of 
indebtedness),  whether  then   enforceable  by 
suit  or  not     Under  any  other  construction,  it 
would  be  impossible  for  the  builder  to  give 
the  owner  of  the  property  any  time  in  which 
to  pay,  and  at  the  same  time  acquire  his  me- 
chanic's Hen,  whereas  section  11  of  cliapter 
75  treats  him  as  a  valid  lienor,  who,  at  the 
time  of  filing  his  lien,  can  give  the  owner  any 
extension  of  time  in  which  to  pay,  short  of 
six  months.    Why  should  be  be  required  to 
swear  that  it  Is  past  due  when  It  has  five 
months  to  run?     See  Albrecht  v.  I^umber  Co. 
(1800)  126  Ind.  318,  20  N.  E.  157.     On   its 
face  it  appears  to  be  due.    Hills  t.  Ohlig, 
(1883)  63  Cal.  104;   Phil.  Mech.  Lien,  »  282, 
290.      As  to  these  two  requisites,  no  com- 
plaint can  be  made  that  they  are  insuJBcient, 
or  in  any  respect  defective.     But  complaint 
is  made  that  there  is  no  sufficient  designation 
of  the  name  of  the  owners,  and  I  think  the 
objection  would  be  well  taken  if  the  designa- 
tion given  in  the  description  of  the  property 
stood  alone.     But  It  does  not,  and,  when  read 
In    connection   with   the   account  proper,    it 
names  and  designates  the  owner  In  a  plain 
and  unequivocal  manner;  one  that  is  obvious, 
and  cannot  be  misunderstood;  and  is  at  least 
a  substantial,  if  not  a  literal,  compliance  with 
the  statute.    In  tbe  account  proper  plaintiff 
states  that  the  machinery  furnished  "was  de- 
livered and  placed  on  the  premises  of  the  said 
Point  Pleasant  Furniture  Company,  and  that 
the  extra  work  and  labor  was  done  In  and 
uiwn  said  premises  in  the  affidavit  hereto  at- 
tached, described";  and  in  the  affidavit  It  is 
called  "the  property,"  being  two  lots  and  five 
acres,   which   were  conveyed   to  the  Point 
Pleasant  Furniture  Company  by  deed  dated 
December  11,  1891,  as  above  recited.    The 
president  of  the  blowpipe  company  swore  to 
the  account  In  behalf  of  his  company,  and 
virtually  said  in  so  many  words:   "This  ac- 
count tor  f  1,712.50  is  a  Just  and  true  account, 
due  said  company,  after  allowing  all  credits. 
Tbe  following  is  a  description  of  the  property 
Intended  to  be  covered  by  the  lien,  viz.:    Lot 
No.  1  in  tier  6,  and  lot  No.  1  in  tier  5,  of  the 
town  of  Point  Pleasant,  and  a  certain  tract 
nf  land,  estimated  to  contain  5  acres  [giving 
the  metes  and  bounds],  being  the  same  lots  and 
tmct  of  land  conveyed  to  the  Point  Pleasant 
Furniture  Company  by  the  Kanawha  Lumber 
and  Furniture  Company  by  its  deed  bearing 
date  on  the  ilth  day  of  December,  1891,  and  of 
record  In  the  clerk's  office,  etc.,  to  which  deed 
reference  Is  here  made;  which  said  premises 
described  In  said  deed  are  the  premises  of  the 
said    Point    Pleasant    Furniture    Company." 
"Premises,"  the  real  estate  conveyed  (In  this 
case  conveyed  in  fee  simple)  with  reference 
to  tbe  deed  of  conveyance,  also  used  in  de- 
scribing tbe  property.     I  do  not  see  how  any 


more  positive,  explicit,  and  unequivocal  des- 
ignation could  be  made  of  the  name  of  the 
owner.  It  is  in  this  regard  a  substantial  ob- 
servance of  and  compliance  with  the  re- 
quirements of  the  statute,  and  that  has  been 
held  to  be  sufficient.  Mayes  v.  Ruffners,  8 
W.  Va.  384.  See  Hutch.  W.  Va.  Treat  f  958, 
form  250.  See  Phil.  Mech.  Liens  (3d  Ed.)  i 
345;  2  Jones,  Liens,  §  1400;  1  Bart.  Ch.  Pmc. 
166;  15  Am.  &  Eng.  Enc.  Law,  125.  Thus 
read,  it  not  only  designates  the  owner,  giving 
bim  information  of  the  amount  and  character 
of  tbe  claim  intended  to  be  fixed  as  a  lien 
upon  his  property,  but  gives  to  all  notice  that 
he  has  an  estate  in  fee  simple,  and  the  legal 
title  to  the  property,  showing  when,  how,  and 
to  what  extent  and  interest  he  became  owner. 
On  the  subject  generally,  see  Montandon  v. 
Deas,  14  Ala.  33;  Lyon  v.  McGnffey,  4  Pa. 
St  126;  Chapin  v.  Paper  Works,  90  Conn. 
461;   Rees  v.  Ludlngton,  13  Wis.  276. 

Being  of  opinion  that  the  plaintiff  has 
shown  a  valid,  subsisting  mechanic's  lien  on 
the  property,  it  is  not  necessary  to  discuss 
the  question  whether  it  has  also  a  Judgment 
lien.  This  would  depend  on  the  question 
whether  the  |3,Q26.75  resulting  from  the  sale 
under  the  deed  of  trust  and  paid  over  by  the 
trustee,  and  now  in  tbe  hands  of  the  general 
receiver  of  the  court  Is  to  be  regarded  as 
real  or  personal  property.  The  general  rule 
is  that,  where  real  estate  is  sold  under  a  deed 
of  trust  fM-  the  payment  of  the  debt  charged 
therein,  the  character  of  the  propwrty  is  only 
regarded  as  changed  from  realty  to  person- 
alty, so  far  as  may  be  necessary  to  pay  such 
debt  and  the  residue  is  still  treated  in  equity 
as  real  estate.  The  question,  however,  may 
depend  upon  the  provision  in  the  deed  of 
trust;  but  in  this  case  there  is  none.  It  is 
silent  on  the  subject  and  would  be  to  some 
extent  determined  by  the  language  of  the 
statute,  which  provides  that  the  trustee  shall 
pay  the  sui-plus.  If  any,  to  the  grantor,  bis 
heirs,  personal  representatives,  or  assigns. 
The  owner  being  a  corporation  did  not  have 
the-  effect  to  change  it  Into  personalty,  for  it 
Is  authorized  to  hold  a  certain  amount  of 
real  estate  (see  chapters  62-54,  Code),  and  as 
the  Hen  of  the  Judgment  if  any,  is  wholly 
independent  of  the  deed  of  trust  is  created 
by  law  as  applicable  to  the  Judgment  debt- 
or's real  estate,  a  court  of  equity  would  re- 
gard It  as  still  realty,  If  not  impressed  by 
some  other  act  or  order  of  the  court  with  tbe 
character  of  personalty,  before  plaintiff's 
Judgment  was  obtained;  and  no  such  act  or 
order  directing  such  conversion  appears  in 
this  record.  So  that  if  it  were  necessary  to 
decide  thj  point  such  surplus,  after  paying 
the  trust  debts,  would  still  be  regarded  as 
land.  See  Fowler  v.  Iiewis'  Adm'r,  36  W. 
Va.  112,  15a  156,  14  S.  B.  447. 

From  the  views  of  this  case  here  expressed 
it  results  that  the  demurrer  of  the  defend- 
ants the  Buss  Machine  Worics,  the  Lane  & 
liOdley  Company,  the  Laidlaw  &  Dunn  Com- 
pany,  and   James   P.    Hayes  to  plaintiff's 
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amended  bill  should  have  been  overruled. 
Therefore  the  decree  of  September  19,  1593, 
BUStalninK  the  demurrer  and  dismissing 
plaintiff's  bill  and  amended  bill  is  reversed, 
and  the  cause  is  remanded  for  further  pro- 
ceedings to  be  had  therein.  Reversed  and 
remanded. 

ENGLISH,  J.,  dissenting. 

On  Behearing. 

It  Is  insisted  by  counsel  for  appellee  that 
the  claim  of  mechanic's  lien  of  the  Moore 
Carving  Machine  Company  is  clearly  Insuffi- 
cient, and  invalid  as  a  lien,  because  there  is 
in  the  affidavit  no  positive  designation  of  the 
owner  of  the  property,  and  that  the  account 
filed  therewith  is  so  meager  of  explanation 
and  barren  of  statement  as  not  to  aid  the 
affidavit,  when  used  In  connection  therewith, 
on  the  question  of  ownership.  The  answerto 
tjiis  is  that  the  United  States  Blowpipe  0<Hn- 
pany  is  the  only  plaintiff,  and  its  bill  was  final- 
ly dismissed  by  the  court  below  on  demurrer, 
and  the  sufficiency  of  Its  own  case,  as  made 
by  the  bill,  is  tbe  only  question  before  us. 
And  it  appears  that  the  defendant  Moore 
Cai-ving  Machine  Company  had  a  Judgment 
at  law  for  their  claim,  and  this,  it  was  said 
in  argument,  without  contradiction,  bad  be^i 
paid.  As  to  the  validity  of  the  plaintiff's 
lien,— the  only  one  before  us  on  this  demur- 
rer,— we  need  only  say  that  a  re-exam inatlon 
of  the  record  and  authorities  has  led  us  to 
our  original  conclusion. 


BIG  SANDY  NAT.  BANK  v.  CHILTON  et  al. 

(Supreme  Conrt  of  Appeals  of  West  Virginia. 

Jan.  Term,  1894.) 

NeOOTIABLBINSTKI'MBSTS— INDOBSEMSKT— NOTIOS 
OP  NONPATMKNT. 

1.  Where  a  negotiable  note,  indorsed  b.T  sev- 
eral parties,  residinpr  at  different  places,  is  made 
poyable  at  a  bank  in  the  city  of  U.,  and  before 
maturity  it  is  discounted  by  a  bank  in  the  town 
of  C,  and  by  the  last-named  bank  it  is  indorsed 
to  a  bank  in  the  city  of  H.  for  collection^nd  one 
of  the  indorsers  rebides  in  said  city  of  H.  when 
•aid  note  matures  and  is  presented  for  payment, 
and  payment  is  refused,  and  the  note  is  duly 
protested,  the  bank  to  which  said  note  was  in- 
dorsed for  collection  is  only  bound  to  give  notice 
to  the  bank  In  C,  its  immediate  indorser. 

2.  When  notice  has  thus  been  given  to  said 
bnnk  in  the  town  of  C,  the  duty  devolves  upon 
ft  to  give  notice  of  such  protest  to  the  prior  in- 
dorsers, if  it  wishes  to  hold  them  as  such. 

3.  Although  one  of  said  indorsers  resides  in 
the  city  of  H.,  where  said  note  was  payable,  said 
bank  in  the  town  of  C.  may  send  notice  of  such 
protest  through  the  mall;  and.  if  sent  in  due 
time,  said  indorser  will  be  held,  although  he 
never  receives  the  notice  so  sent. 

4.  Under  the  circumstances  of  this  case,  the 
indorser  residing  in  the  city  of  H.,  where  said 
note  was  payable,  is  not  entitled  to  personal 
service  of  tne  notice  of  such  protest  although  he 
resided  in  the  city  where  said  note  was  made 
payable. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Cabell  county. 


Action  by  the  Big  Sandy  National  Bank 
against  W.  B.  Chilton  and  others.  There  was 
Judgment  for  plaintiff  against  part  of  de- 
fendants, and  It  brings  error.     Reversed. 

Sbnms  &  Enslow,  for  plaintiff  -In  error. 
Campbell  &  Holt,  for  defendants  in  error. 

ENGLISH,  3.  On  the  29th  day  of  June, 
1892,  the  Big  Sandy  National  Banlc  brought 
an  action  of  assumpsit  in  tbe  circuit  court  of 
Cabell  county  against  W.  E.  Chilton,  SI.  B. 
Mulllns,  Thomas  H.  Harvey,  Z.  T.  Vinson,  J. 
C.  Williamson,  and  W.  H.  Crum,  on  a  certain 
negotiable  note  made  by  W.  B.  Cibllton.  dated 
January  13,  1891,  whereby,  three  months  aft- 
er date,  without  grace,  be  promised  to  pay  to 
order  of  M.  B.  Mulllns  |2,000,  payable  at  tbe 
First  National  Bank  of  Huntington,  value  re- 
ceived, with  interest  from  date,  which  note 
was  indorsed  by  M.  B.  MuIIins,  Thomas  H. 
Harvey,  Z.  T.  Vinson,  J.  C.  Williamson,  and 
W.  H.  Crum  to  the  said  Big  Sandy  National 
Bank.  The  defendants  Z.  T.  Vinson  and  T. 
H.  Harvey  filed  nonassumpsit,  and  issue  was 
joined  thereon.  The  case  was  submitted  to  a 
Jury,  and  resulted  in  a  verdict  for  tbe  defend- 
ants Z.  T.  Vinson  and  T.  H.  Harvey,  and 
against  tbe  defendants  M.  B.  Mulllns  and  W. 
E.  Chilton,  for  the  sum  of  $2,160.94;  and 
thereupon  the  plaintiff  moved  the  conrt  to  set 
aside  said  verdict  so  far  as  it  found  a  verdict 
for  the  def^dants  T.H.Harvey  and  Z.T.Vin- 
son, and  award  It  a  new  trial,  on  the  ground 
that  80  much  of  said  verdict  was  contrary  to 
the  law  and  the  evidence,  and  because  thb 
court  misdirected  the  Jury,  which  motion  was 
overruled  by  the  court,  and  Judgment  was 
rendered  in  accordance  with  said  verdict;  and 
thei-eupon  the  plaintiff  excepted  to  the  rulings 
of  the  court,  and  tendered  its  bill  of  excq>- 
tions,  which  was  signed,  sealed,  and  made  a 
part  of  the  record  in  the  cause. 

After  the  testimony  in  the  case  was  con- 
cluded, the  plaintiff  asked  the  conrt  to  give 
the  jury  the  following  instruction:  "The  court 
instructs  the  Jury  that  if  they  find  from  the 
evidence  that  the  note  sued  on  waa  duly  pre- 
sented at  the  counter  of  the  bank  at  which  It 
was  payable  on  the  day  it  was  due,  and  pay- 
ment demanded,  at  tbe  close  of  banking 
hours,  and  payment  was  refused,  and  it  was 
on  the  same  day  duly  protested  by  the  notary 
who  presented  it,  and  tbe  notices  of  protest 
were  duly  sent  by  tbe  United  States  mail 
that  day  to  the  Big  Sandy  National  Bank  or 
M.  H.  Houston,  the  cashier  thereof,  and  tbe 
cashier,  Houston,  on  the  same  day  he  re- 
ceived the  said  notices,  duly  mailed  them  to 
T.  H.  Harvey  and  Z.  T.  Vinson,  Huntington, 
W.  Va.  (their  place  of  residence),  and  placed 
them  BO  addressed  In  post-paid  envelopes  in 
the  post  office  at  Catlettaburg,  Ky.,  then  yon 
should  find  for  the  plaintiff  against  the  said 
T.  H.  Harvey  and  Z.  T.  Vinson."  -nie  de- 
fendants T.  H.  Harvey  an.d  Z.  T.  Vinson  ob- 
jected to  said  instruction,  and  the  court  sus- 
tained said  objection,  and  refused  to  give 
said  instruction,  to  whi(;h  ruling  tbe  plaintiff 
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excepted.  The  said  defendants  Harvey  and 
Vinson  asked  the  court  to  give  the  following 
Instruction  to  the  Jury:  "The  court  Instructs 
the  Jury  that  If  they  find  from  the  evidence 
in  this  case  that  the  defendants  T.  H.  Har- 
vey and  Z.  T.  Vinson  were  indorsers  of  the 
note  In  suit,  and  were  resident  in  the  same 
city  <x  town  where  demand  for  the  payment, 
of  aaid  note  was  made,  and  If  they  furtho- 
find  from  tlie  evidence  that  no  notice  of  pro- 
test was  personally  given  to  or  left  at  the 
dwelling  house  or  place  of  business  of  said 
indorser,  then  said  Indorsers,  Harvey  and 
Vinson,  are  not  liable,  and  the  verdict  of  the 
Jury  must  be  tor  them."  The  plaintiff  ob- 
jected to  the  giving  of  said  instruction  to  the 
Jury.  The  court  overruled  said  objection,  and 
gave  said  instruction,  to  which  ruling  ttie 
plaintiff  again  excepted;  and  thereupon  the 
plaintur  applied  for  and  obtained  this  writ 
of  ana. 

The  sole  question  presented  for  our  con- 
sideration is  whether  the  defendants  T.  H. 
Harvey  and  Z.  T.  Vinson  were  legally  and 
properly  served  witb  notice  of  the  protest  of 
tbe  note  sued  upon,  so  as  to  bind  them  as 
indorsers  of  the  same.  Tbe  facts  in  regard 
to  the  protest  and  notice  are  as  follows:  On 
the  day  said  note  matured,  it  was  presented 
at  the  counter  of  tbe  First  National  Bantc  of 
Huntington,  and  payment  thereof  was  de- 
manded, and,  bting  refused,  was  protested 
by  E.  B.  Enslow,  a  notary  public,  who  pre- 
pared notices  of  the  protest,  inclosed  them 
all  In  one  envelope,  and  mailed  them  to  tbe 
cashier  of  tbe  Big  Sandy  National  Bank  at 
Catlettsbuig,  Ky.,  which  bank  was  tbe  own- 
er and  bolder  of  said  note  on  the  13th  of 
April,  1891,  at  6  o'clock  p.  m.,  which  notices 
were  received  by  said  cashier  tbe  next  morn- 
ing after  the  protest,  and  were  mailed  by 
him  on  tbe  same  day  to  Thomas  H.  Harvey 
and  Z.  T.  Vinson,  directed  to  Himtlngton, 
W.  Va.,  but  were  never  received  by  them. 
In  considering  the  questions  presented  In 
this  record,  I  shall  first  inquire  what  are  the 
duties  of  a  Imnk  to  which  a  negotiable  note 
is  Indorsed  by  tbe  holder  for  collection  with 
reference  to  said  note  when  tbe  same  ma- 
tures. Dani^  on  Negotiable  Instruments 
(volume  1,  I  381)  says:  "Sometimes  a  l>ank 
holding  indorsed  paper  for  collection  sends 
notice  In  the  event  of  Its  dishonor  to  tbe  In- 
dorser from  whom  it  was  received.  Some- 
times It  sends  notices,  not  only  to  bim,  but 
also  to  the  drawer  and  to  all  tbe  indorsers, 
addressed  to  their  post  offices,  or  delivered 
at  their  places  of  business,  respectively. 
Sometimes  it  Incloses  notices  for  all  tbe 
parties  entitled  thereto  under  one  envelope, 
in  company  with  notice  to  tbe  last  indorser, 
that  he  may  thus  be  conveniently  supplied 
with  the  means  of  transmitting  notice  to  the 
successive  Indorsers,  and  to  the  drawer  ante- 
cedent to  him.  If  such  there  be.  But  how 
far  tbe  duty  of  the  bank  extends  in  this  re- 
gard, and  what  It  must  do  to  discharge  Itself 
of  liability,  is  a  question  upon  which  opin- 


ion has  divided.  The  weight  of  authority, 
however,  Is  strongly  to  tbe  effect,  and  tbe 
law  may  be  assumed  to  be,  that  It  Is  only 
necessary  for  tbe  bank  to  notify  Its  im- 
mediate predecessor,— that  Is.  tbe  party  from 
whom  It  received  the  paper,— no  matter  what 
may  be  the  nature  of  the  title  or  interest  of 
that  party  to  or  In  it."  Bo  it  was  held  In 
the  case  of  Phipps  v.  Bank,  8  Mete.  (Mass.) 
79,  that  "a  bank  that  receives  from  another 
bank  for  collection  a  note  indorsed  by  tbe 
cashier  of  that  Imnk  is  bound  to  present  It 
to  the  maker  for  payment  at  maturity,  and. 
If  it  Is  not  paid,  to  give  notice  of  nonpay- 
ment to  tbe  bank  from  which  tbe  note  was 
received;  but  It  Is  not  Iwnnd,  unless  by 
special  agreement,  to  give  snch  notice  to  the 
other  parties  to  the  note."  Edwards  on  Bills 
and  Notes  (volume  2,  |  884)  says:  "The 
holder  should  give  notice  of  dishonor  to  all 
the  parties  to  whom  he  Intends  to  look  for 
payment,  but  It  is  enough  for  him  to  send  or 
give  due  notice  to  his  indorsers  for  tbe  pur- 
pose of  charging  tbe  party  indorsing  the  bill 
over  to  bim,  and  It  is  the  business  of  each 
Indorser  to  take  care  that  the  party  responsi- 
ble to  him  Is  duly  notified."  Again,  In  the 
case  of  Bank  v.  Goddard,  6  Mason,  'diX,  Fed. 
Cas.  No.  917,  It  was  held  that  where  a  note 
is  made  payable  at  a  particular  place,  and 
the  indorser  resides  there,  If  the  bolder  re- 
mits It  to  his  agent  at  such  place  for  pay- 
ment, and  it  is  dishonored,  the  agent  Is  not 
bound  to  give  notice  of  the  dishonor  to  the 
indorser,  but  bis  duty  Is  to  give  notice  to  Ills 
principal,  who  may  then  give  notice  to  the 
indorser,  and,  if  given  in  due  time  after  the 
principal  has  received  notice,  the  indorser  is 
bound."  In  tbe  case  of  Phipps  v.  Bank, 
snpra,  the  court.  In  speaking  of  the  case  of 
Bank  v.  Ooddard,  says:  "The  case  was 
thoroughly  argued,  and  an  elaborate  splniou 
given  by  the  learned  Judge  of  the  circuit 
court  of  the  United  States,  In  favor  of  the 
plaintiffs,  that  the  agent  was  not  bound  to 
give  notice  of  dishonor  to  the  indorser,  even 
though  living  in  the  same  place,  but  onlv  to 
his  principal."  In  ttie  case  of  Howara  v. 
Ives,  1  Hill,  263,  "where  H.,  an  indorsee  of  a 
bill  of  exchange,  Indorsed  It  to  a  bank  for 
the  mere  purpose  of  collection,  and  the  notary 
employed  by  tbe  bank  transmitted  notice  of 
protest  by  mall  to  H.  on  the  next  business 
day  after  presentment,  etc.,  who  on  tbe  next 
day  after  receiving  It  mailed  notice  to  his 
indorser,  held  sufficient  to  fix  the  liability  of 
the  latter,  though,  bad  the  notice  been  sent 
directly  to  bim,  he  would  bave  received  It 
sooner;  and  this  semble  whether  tbe  notary 
be  regarded  as  H.'s  agent  or  that  of  the 
bank."  We  also  find  It  held  in  the  case  of 
Mead  T.  Engs,  5  Ck>w.  303,  that  "one  to 
whom  a  bill  or  note  Is  Indorsed  merely  as 
agent  to  collect  (e.  g.  a  l>ank)  Is  a  holder 
for  the  purpose  of  giving  and  receiving  no- 
tice of  nonpayment;  and  he  is  not  bound  to 
give  notice  of  nonpayment  directly  to  all 
prior  parties,  but  may  notice  bis  next  Im- 
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mediate  Indorser,  trho  1b  bound  to  notice  bia 
ludoner,  etc.,  In  tbe  Bame  manner  as  If  the 
bill  or  note  had  been  negotiated  for  a  yaltui- 
ble  consideration."  And  In  this  connection 
attention  may  lie  called  to  the  (act  that  the 
Bank  of  Huntington  la  not  a  party  defend- 
ant to  this  ault,  and  no  efTort  la  made  In 
the  case  to  fix  responsiUlity  npon  It  or  to 
obtain  Judgment  against  It  And,  again,  in 
tlie  case  of  Phillpe  ▼.  Harberlee,  46  Ala. 
697,  It  was  held  that  "notice  of  tlie  protest 
of  a  note  or  bill  of  exchange  may  be  given 
to  an  indorser  through  the  post  office,  not- 
withstanding the  place  where  payment  was 
to  be  made,  and  where  the  demand  and  pro- 
test were  made,  was  tliat  of  his  residence, 
when  the  bcdder,  who  is  the  owner,  llres 
elsewhere."  And  upon  this  question.  In  New 
York,  In  the  case  of  State  Bank  of  Troy  t. 
Bank  of  the  Capitol,  41  Barb.  343,  It  Was 
held  that  "in  the  case  of  a  bill  or  note  sent 
to  a  bank  aa  agent  for  collection  merely,  in 
tha  absence  of  an  express  contract  or  of 
commercial  usage,  it  Is  not  obligatory  on  the 
collecting  bank  to  notify  and  duly  charge 
all  the  prior  parties  to  the  paper,  but  only 
its  own  principal  or  immediate  indorser." 
And,  upon  this  question,  see  Bank  t.  Smith, 
132  Mass.  227,  and  Spencer  t.  Ballou,  18  N. 
Y.  327;  3  Rand.  Com.  Paper,  H  1240,  1241. 
In  section  1240  It  Is  said:  "Notice  may  be 
transmitted  from  one  indorser  to  another, 
and  so  beck  to  the  drawer  of  the  bill,  how- 
erer  circuitous  the  manner  of  giving  notice 
may  be.  And  such  a  notice  Is  anffldent, 
although  the  bolder  and  the  remote  party 
may  live  In  the  same  town."  And  in  sec- 
tion 1241  the  law  is  statied  to  be  that  "aa 
agent  for  collection  is  only  required  to  give 
notice  of  dishonor  to  his  piindpal."  And  in 
2  How.  66,  it  is  held,  in  Burke  y.  McKay: 
"Neither  la  It  a  necessary  part  of  the  official 
duty  of  a  notary  to  give  notice  to  the  in- 
dorser of  the  dishonor  of  a  promissory  note." 
Now,  the  evidence  in  the  case  under  consid- 
eration shows  that  the  note  In  controversy 
was  discounted  by  the  Big  Sandy  National 
Bank  of  Catlettsburg,  Ky.;  that  it  was  pre- 
sented there  by  W.  H.  Crum,  who  got  the 
money  on  it;  that  said  bank  sent  said  note 
to  tlie  Bank  of  Huntington  for  presentment; 
that  the  defendant  Z.  T.  Vinson  was  a  resi- 
dent of  the  city  of  Huntington;  and  that  T. 
H.  Harvey  resided  near  the  city  of  Hunting- 
ton, W.  Va.,  and  received  his  mail  at  that 
place.  When  said  note  had  been  presented, 
on  tlie  day  of  Its  maturity,  at  the  First  Na- 
tional Bank  of  Iltmtington,  and  payment  had 
been  refused,  said  note  was  duly  protested,  as 
above  stated,  and  notices  sent  to  the.  Big 
Sandy  National  Bank;  and,  the  same  day 
said  notices  were  received,  they  were  placed 
In  separate  envelopes,  properly  stamped,  and 
directed,  one  to  Z.  T.  Vinson,  and  another  to 
T.  H.  Harvey,  at  Huntington,  W.  Va.;  and 
tbey  state  in  their  testimony  that  they  never 
received  either  of  said  notices.  It  is  true  that 
the  cashier  of  the  Big  Sandy  National  Bank 


Is  uncertain  as  to  the  date  wlien  ha  reodved 
said  notices,  and  says  that  it  may  hare  been 
the  17th  or  18th  of  April.  The  prateat  wu 
on  the  13th  of  April,  1891,  but  be  states  on 
croas-exa  minwOon  that  be  received  tbem  the 
next  morning  after  tlie  note  was  protested,  ud 
that  he  mailed  the  notices  of  protest  to  nld 
Harvey  and  Vinson  on  the  same  motnbig. 
Under  this  state  of  facts,  did  the  circuit  court 
err  in  refusing  to  give  the  instruction  asked 
for  by  tbe  plaintiff,  and  in  giving  the  instmc- 
Uon  asked  for  by  the  defendants,  both  of 
which  are  set  forth  above,  and  present  in  a 
few  words  the  true  controversy  in  this  case? 
Tbe  defendants  Harvey  and  Vinson  coiitoid 
that,  under  the  circumstances,  unlcaa  notice  of 
protest  was  personally  given  to  them,  or  left 
at  their  dwelling  house  or  place  of  bnslnesi, 
tbey  were  released  from  their  liability  as  in- 
doieers  of  said  note;  wliile  the  plaintiff,  on 
the  other  hand,  contends  that  it  had  a  right  to 
send  the  notice  of  protest  as  it  did  through 
the  mall,  and  thereby  hold  them  as  Indoraen, 
whether  tbey  received  them  or  not.  Patmna, 
in  his  work  on  Mercantile  Law,  at  page  113, 
says:  "Each  party  receiving  notice  baa  a  day 
or  until  the  next  post  after  tbe  day  in  which  be 
receives  it  before  be  is  obliged  to  send  tbe 
notice  forward.  Thus,  a  banker  with  whom 
the  paper  is  deposited  for  collection  is  consid- 
ered a  holder,  and  entltied  to  a  day  to  give 
notice  to  the  depositor,  who  then  has  a  day 
for  ilia  notice  to  antecedent  parties."  Now, 
while  it  is  true  that  a  bank  to  which  a  note 
is  indorsed  for  collection  is  such  a  holder  that 
it  may  give  notice  to  all  prior  indorsera  upon 
the  note,  yet,  as  we  bave  seen,  it  is  not  bound 
so  to  do.  All  tiiat  Is  required  of  such  bank 
Is  to  give  notice  to  Its  immediate  indorser; 
and  in  this  Instance  the  indorser  to  whom  the 
Bank  of  Huntington  was  bound  to  give  notice 
did  not  reside  at  Huntington,  but  at  Catietta- 
burg,  Ky.  Therefore  tbe  notice  could  be  giv- 
en through  the  mall.  When  the  bank  at  Cat- 
lettsburg received  such  notice,  then  tbe  duty 
devolved  upon  it  to  notice  tbe  ifflor  indorsers  if 
it  wished  to  bold  them,  which  it  did  by  placing 
notices  in  the  mall  tbe  same  day  on  wbicb 
they  received  notice,  to  wit,  tbe  next  day  after 
the  protest;  and,  if  said  bank  had  the  right  to 
do  this.  It  boimd  said  VUncm  and  Harvey, 
whether  they  received  the  notices  or  not.  In 
2  Rob.  Prac.  (New),  at  page  102,  we  find  it 
stated  that  "it  has  been  held  by  tbe  siqtreme 
court  of  PennsylTania  and  by  tbe  supreme 
court  of  the  United  States  that  notice  to  a 
party  put  into  the  post  office  of  tbe  town 
wherein  the  presentment  and  demand  are 
made  will  be  sufficient  when  he  Uvea  beyond 
the  limits  of  tbe  town,  and  it  may  be  di-ected 
to  blm  at  that  town  If  its  post  office  be  the 
nearest  to  his  residence,  and  that  at  wbicb  bis 
letters  are  received";  citing  Bank  v.  Law- 
rence, 1  Pet  580;  Jones  v.  Lewis,  8  Watti 
&  S.  14. 

In  the  case  we  are  considering,  tbe  indorser 
Harvey  did  not  reside  In  the  city  of  Hunt- 
ington, but  received  his  mail  at  Huntington. 
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The  Indoraer  Vinson,  however,  did  reside  In 
the  city  of  Htnitington,  and  the  qaestion  is 
whether,  bo  reelding,  he  tras  entitled  to  per- 
soniil  serrlce  of  notice;  and.  If  there  was  any 
party  in  the  dty  of  Huntington  'who  -was 
bound  to  give  him  notice  of  the  dishonor  of 
Bald  note,  he,  perhaps,  wonld  be  entitled  to 
personal  service,  either  at  hla  residence  or  place 
of  business,  although  In  the  case  of  Boyd's 
Adm'r  V.  City  Say.  Bank,  IS  Grat.  SOI,  it  was 
held  that  where  "an  indorser  of  a  negotiable 
note  dies  Intestate  before  It  falls  due,  and, 
when  It  falls  due,  it  is  regularly  protested  for 
nonpayment,  and,  no  person  having  then  quali- 
fied as  administrator  on  the  estate  of  the  in- 
dorser, the  notary  on  the  same  day  deposits  in 
the  post  ofllce  at  Lynchburg,  where  the  note 
had  been  made  payable  and  discounted,  the  no- 
tice of  protest,  directed  to  the  legal  npce- 
sentative'  of  the  Indorser,  Lynchburg,  the  in- 
dorse- having  lived  in  that  place,  and  his  fam- 
ily atill  living  in  the  same  house,  the  notice  is 
sufficient."  Moncure,  J.,  in  delivering  the 
opinion  of  the  court  In  that  case,  said:  "While 
It  has  been  long  and  well  settled  that,  if  the 
parties  to  give  and  receive  notice  reside  in  dif- 
ferent places,  the  notice  may  be  sent  by  mail, 
so  in  the  other  It  seems  to  be  well  settled,  at 
least  as  a  general  rule,  that,  if  they  reside  In 
the  same  place,  the  notice  must  be  perscmal; 
that  is,  must  be  given  to  the  individual,  or 
left  at  his  domicile  or  {dace  of  business,"— cit- 
ing 1  Am.  Lead.  Gas.  (4th  Ed.)  396,  and  notes, 
and  2  Rob.  Prac.  (New)  191.  But  of  late  the 
courts  liave  strongly  Inclined  to  restrict  tlie 
general  rule  referred  to,  and  have  eetaldished 
many  exceptions  to  it,  as  may  be  seen  by  re- 
ferring to  the  case  of  Bank  v.  Lawrence,  1 
Pet  578,  cited  in  1  Am.  Lead.  Cas.  402,  403, 
and  the  notes.  The  law  is  stated  thus  in  the 
caae  of  Linn  ▼.  Borton.  17  Wis.  167:  "The 
bolder  of  a  bill  or  note  may  rely,  if  he  chooses, 
<m  the  responsibility  of  his  immediate  in- 
dorser, and  need  not  give  notice  of  protest  for 
nonacceptanee  or  nonpayment  to  any  previous 
party."  And  in  the  case  of  Grlfllth  v.  Ass- 
man,  48  Mo.  66,  that  conrt  held  that,  "whoi 
tbe  notary  making  a  protest  knows  the  resi- 
dence of  all  the  indorsers,  he  may  at  once  send 
tlK  notice  of  protest  to  each  one  individually, 
when  they  will  be  holden  in  the  order  of  their 
indorsements.  But  the  holder  is  not  supposed 
to  know  any  of  the  parties  except  the  one  who 
has  indorsed  the  paper  to  him,  and  each  one 
is  supiwsed  to  know  the  one  from  whom  he 
has  received  it.  The  contract  Is  direct,  and 
the  relation  is  Immediate  betwem  each  in- 
dorser and  his  immediate  indorsee,  and  the 
notice  is  snffident  if  it  comes  to  each  indorser 
from  such  indorsee  as  soon  as  he  is  advised  of 
tlM  protest  Nor  does  the  rule  vary  although 
tite  parties  live  in  diCTorent  cities.  Tlie  hold- 
er is  only  required  to  notify  the  one  who  in- 
doiaed  to  him,  unless  he  desU-es  to  hold  otlwr 
parties  who  might  escape  responsibility  if  not 
notified  in  their  town.  Nor  is  tliere  any  dif- 
ference If  the  last  indorsement  Is  for  collection 
only." 


In  the  case  we  are  considering,  the  last  In- 
dorsement was  for  collection  only,  and  notice 
was  given  to  the  Big  Sandy  National  Bank, 
that  Indorsed  said  note  for  collection,  oft  tbe 
same  day  the  note  was  protested.  Story  on 
Bills  of  Ehcchange  (section  2M)  says:  "Where 
there  are  numerous  parties  ia  succession  on  the 
bill  as  drawers  or  indonsers,  who  are  entitled 
to  notice,  and  may,  as  drawers  or  indoraera, 
be  liable  on  the  dishonor  of  the  bill,  not  only 
to  the  bolder,  but  to  any  intermediate  In- 
dorser standing  between  him  and  themselves, 
it  is  apparent  that,  as  each  of  such  succces- 
slve  parties  is  entitled  to  a  full  day  to  give 
notice  to  any  antecedent  party  In  tbe  bill,  sev- 
eral days  may  elapse  without  any  laches  In 
any  party,  between  the  time  of  the  dishonor 
and  the  time  of  notice  thereof  to  the  drawer 
or  the  other  early  indorsers.  Nay,  this  may 
occur  in  respect  to  parties  all  of  whom  reside 
in  the  same  town;  and  yet  if  the  notice  is 
communicated  to  them  in  regular  succession, 
making  an  allowance  of  one  day  for  each  par- 
ty who  receives  notice  to  give  notice  to  the 
antecedent  parties,  they  will  all  be  hdd  lia- 
ble, and  the  notice  l>e  deemed  sufficient  to 
bind  them."  In  this  connection  I  refer  also 
to  the  case  of  Bank  v.  Taylor,  34  N.  ¥.  12S, 
where  it  is  hdd  that  "the  whole  duty  of  tbe 
holder  of  a  protested  bill  Is  disdiarged  by 
notice  to  his  immediate  indorser,  and  all  par- 
ties to  the  bill  or  note  will  be  charged  if  they 
receive  notice  in  due  coune  from  their  lot- 
mediate  subsequent  indorsers.  When  the  col- 
lecting agent  of  the  holder  resides  la  the  sn  me 
city  with  one  of  the  indorsers.  It  does  not 
modify  the  rule  as  above  stated."  The  opin- 
ion of  the  court  in  this  case  was  well  con- 
sidered, and,  in  concluding,  the  following 
language  is  used:  "The  text  writers  and  all 
the  authorities  I  have  examined  concur  in  the 
doctrine  that  the  whole  duty  of  the  holder  ta 
discharged  by  notice  to  his  Immediate  preced- 
ing indorser,  and  that  all  prior  indorsers  are 
fixed  if  they  receive  reasonable  notice  of  the 
dishonor  of  the  bill  or  note  from  their  imme- 
diate prior  indorser.  These  rules  have  long 
been  settled  and  familiar  to  those  dealing  in 
notes  and  bills  of  exchange.  It  Is  of  the  ut- 
most  importance  that  rules  of  this  charac- 
ter, when  once  proq^ulgated,  should  be  ad- 
hered to,  and  we  are  not  at  liberty  to  depart 
from  them  If  we  would.  I  find  no  case  where 
an  exception  has  been  made  by  reason  of  the 
circumstance  that  an  intermediate  indorso* 
is  a  resident  of  the  same  town,  city,  or  village 
with  the  holder.  If  he  is  not  the  immediate 
prior  Indorser  of  the  holder  at  the  time  of  pro- 
test the  whole  duty  of  the  holder  is  dischai^ 
ged  by  the  notice  to  hU  immediate  indorser, 
and  all  parties  to  the  bill  or  note  will  be 
diarged  if  they  receive  notices  in  due  course 
from  their  Immediate  subsequent  Indorsers." 
See  Bank  v.  Taylor,  7  Bosw.  466,  where  this 
question  la  carefully  considered  and  numer- 
ous authorities  cited;  also,  34  N.  Y.  128,  where 
the  last-named  caae  was  affirmed  on  appeal. 
Hee,  also,  the  case  of  Hill  v.  Bank,  8  Humph. 
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fflO,  In  whicb  it  appears  that  "an  agent  resident 
New  Orleans.  Held,  tliat  tlila  notice  was 
for  collection,  and  wtaicli  was  protested  for 
nonflcceptance,  gave  notice  to  the  principal, 
resident  at  Nashville,  and  the  principal  there- 
upon gave  notice  to  the  indorser,  reddent  at 
New  Orleans.  Held,  that  this  notice  was 
good."  In  the  case  at  bar  the  evidence  shows 
that  the  notices  to  Harvey  and  Vinson  were 
in  due  time  placed  in  prepaid  envelopes,  and 
delivered  in  the  post  office  at  Oatlettsburg,  a 
town  about  12  miles  from  Huntington,  be- 
tween which  towns  the  mail  is  carried  twice  a 
day.  On  this  point.  Parsons  on  Bills  and 
Notes  (page  478)  says:  "In  other  words,  the 
sender  is  bound  to  use  due  diligence;  and  on 
this  point  it  is  sufficient  diligence  if  the  le^ 
ter  be  put  into  the  regular  poet  office,  for  it 
cannot  be  asked  of  any  sendo:  that  he  should 
have  any  oversight  of  or  interference  with  the 
public  service  of  the  post  office;  and  there- 
fore he  is  held  to  no  liability  for  accident 
there,  however  it  may  happen,"— citing  nu- 
merous cases  in  note.  Now,  it  is  true  that 
in  the  case  of  Insurance  Co.  v.  Wilson,  29  t«. 
Va.  528.  2  S.  B.  888,  Woods,  J.,  in  delivering 
the  opinion  of  the  court,  on  page  54ti,  29  W. 
Va.,  and  page  888,  2  S.  B.,  saya:  "When  a 
negotiable  note  Is  dishonored,  it  is  the  duty  of 
the  holder  to  give  Immediate  notice  of  such 
dishonor  to  the  indorser;"  and  that,  "when 
the  indorser  resided  In  the  same  town  where 
the  demand  is  made,  the  notice  must  be  per- 
sonal, or  left  at  his  dwelling  house,  or  place 
of  business."  And  the  same  Is  held,  in  sub- 
stance, in  the  case  of  Bowling  v.  Harrison,  6 
How.  248.  It  Is  there  held  that,  "where  the 
holder  of  a  protested  note  and  the  party  en- 
titled to  notice  reside  in  the  same  city  or  town, 
notice  should  be  given  to  the  party  entitled  to 
it,  cither  verbally  or  in  writing,  or  a  written 
notice  must  be  left  at  his  dwelling  bouse  or 
place  of  business."  A  party,  however,  to  be 
entitled  to  such  notice,  must  be  one  to  whom 
the  holder  residing  in  such  city  or  town  was 
bound  to  give  notice;  and  in  the  case  of 
Insurance  Co.  v.  Wilson,  supra,  speaking  of 
the  mode  of  service  upon  nn  Indorser,  what 
indorser  Is  Intended  and  referred  to?  Surely, 
it  was  and  is  Intended  that  the  indorser  to  be 
BO  peraonally  served  with  notice  is  one  that 
the  holder  was  bound  to  serve  notice  upon; 
but,  as  we  have  seen,  the  Bank  of  Hunting- 
ton, which  was  the  holder  in  the  city  of  Hunt- 
ington, which  held  the  note  by  indorsement 
from  the  Big  Sandy  National  Bank  for  the 
purpose  of  collection,  was  not  Iwund  to  serve 
notice  upon  either  Harvey  or  Vinson,  but  was 
only  bound  to  give  notice  to  Its  immediate  in- 
dorser, the  Big  Sandy  National  Bank;  and, 
when  that  was  done,  its  whole  duty  with  ref- 
erence tosald  note  was  performed,  and  the  duty 
then  devolved  upon  the  Big  Sandy  National 
Bank  to  give  notice  to  the  prior  indorsers  In 
due  time,  if  it  wished  to  hold  them.  This 
last-named  bank  was  the  hoido:  for  value, 
the  real  owner  of  the  note  having  discounted 
it;  and  when  It  imdertook  to  give  notice  to 


the  prior  indorsers,  and  among  them  Harvey 
and  Vinson,  residing  in  a  different  town  from 
the  location  of  said  banic,  all  that  was  re- 
quired of  it  was  to  properly  mail  such  notice 
in  due  time,  directed  to  said  Harvey  and 
Vinson,  respectively,  addressed  to  each  of 
them  at  Huntington,  where  they  receive  their 
mall;  and,  having  done  this,  said  Indorsers 
would  not  be  released  as  such,  although  the 
notice  was  never  received.  In  the  case  of 
Bowling  V.  Harrison,  supra.  It  is  also  held 
tliat  the  term  "bolder"  Includes  the  bank  at 
which  the  note  Is  payable  and  the  notary  who 
may  bold  the  note  as  the  agent  of  the  owner 
for  the  purpose  of  making  demand  and  pro- 
test In  this  case  the  note  was  sent,  as  is  the 
almost  uniform  custom,  to  the  bank  at  which 
it  was  payable  for  collection;  and,  as  we 
have  seen,  the  bank  to  which  a  note  Is  thux 
sent  Is  a  holder  to  such  an  extent  that  It  may 
give  notice  to  the  Indorsers;  and,  if  it  nn- 
dertalce  to  do  so,  an  indorser  residing  In  the 
same  city  or  town  is  entitled  to  personal 
s^-vice,  but  It  is  not  bound  to  give  such  no- 
tice, and,  as  I  think  the  weight  of  authority 
shows,  it  is  only  bound  to  give  notice  to  its 
immediate  indorser,  and,  if  such  indorser 
wishes  to  give  notice  to  prior  indorsers,  be 
may  do  so  through  the  mall  if  such  Indorser 
resides  at  a  difterent  place,  even  thougn  such 
indorser  may  reside  In  the  same  town  in 
which  the  bank  is  located  to  which  it  was  sent 
for  collection;  and,  as  to  the  duty  of  the  no- 
tary, in  the  case  of  Bnrke  v.  McKay,  2  How. 
66,  it  is  held  that  "it  is  no*-  a  necessary  pan 
of  the  official  duty  of  a  notary  to  give  notict* 
to  the  indorser  of  the  dishonor  of  a  promiaaory 
not&" 

I  therefore  think  the  circuit  court  erred  in 
rejecting  the  instruction  asked  for  by  the 
plaintiff,  and  in  giving  the  Instruction  asked 
for  by  the  defendants,  and  in  rendering  the 
Judgment  complained  of,  releasing  and  ex- 
onerating said  Harvey  and  Vinson  as  indors- 
ers upon  said  note.  The  Judgment  complain- 
ed of  is  therefore  reversed  as  far  as  it  ex- 
onerates said  Harvey  and  Vinscm  from  lia- 
bility as  indorsers  upon  said  note,  and  the 
verdict  of  the  Jury  la  set  aside  so  far.  as  it 
finds  for  the  defendants  T.  H.  Harvey  and 
Z.  T.  Vinson.  A  new  trial  is  awarded  as 
to  them,  and  the  case  is  remanded  to  the  cir- 
cuit court  of  Cabell  county,  for  further  pro- 
ceedings to  be  bad  therein,  with  costs  to  the 
plaintiff  In  error. 

On  Rehearing. 
(April  13,  1895.) 
This  cause  was  submitted  at  the  January 
term,  1894,  and  the  foregoing  opinion  was 
handed  down  at  the  spring  special  term, 
1894,  and  a  rehearing  was  then  awarded, 
since  which  time  no  additional  brief  or  argu- 
ment has  been  submitted  by  the  defoidants 
in  error.  A  brief,  however,  has  been  filed  by 
the  plaintiff  in  error;  and  although  I  have 
carefully  gone  over  the  case  and  the  authori- 
ties cited,  and  to  which  I  have  bad  access,  I 
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see  no  cause  to  alter  my  opinion.  The  true 
rule  as  It  appears  to  me  Is  stated  In  Bank  v. 
Taylor,  7  Bostt.  466,  where  It  Is  held  that 
"there  Is  no  rule  requiring  that  the  indorser 
residing  In  the  same  town  as  the  acceptor 
shall  be  notified  the  next  day  after  the  pre- 
sentment, where  the  banker  at  whose  In- 
stance the  bill  is  protested,  and  to  whom  no- 
tices of  protest  are  sent,  does  not  reside  in 
said  town.  It  is  enough  to  charge  him  that 
the  true  owner  mails  notice  to  him  by  the 
first  mail  of  the  day  next  after  that  on  which 
be  in  due  course  receives  notice  of  dishonor, 
snch  owner  and  indorser  residing  in  differ- 
ent towns."  That  case  was  taken  to  the 
court  of  appeals  of  New  York,  and  the  report 
of  the  result  is  found  In  34  N.  Y.  128,  where 
it  Is  htdd:  "The  whole  duty  of  a  protested 
bill  Is  discharged  by  notice  to  his  Immediate 
indorser,  and  all  parties  to  the  bill  or  note 
will  be  charged  If  they  receive  notice  in  due 
course  from  th^  immediate  subsequent  in- 
dorsers.  When  the  collecting  agent  of  the 
bolder  resides  in  the  same  city  with  one  of 
the  indoi-sers  of  the  bill,  it  does  not  modify 
the  nile  as  above  stated."  In  the  case  of 
Bowling  V.  Harrison,  6  How.  248,  if  the 
Planters'  Bank  of  Vlcksburg  had  sent  notice 
of  protest  to  Bowling,  who  resided  in  Mary- 
land, which  it  had  a  perfect  right  to  do,  it 
would  then  have  done  all  that  was  required 
of  it  to  hold  Bowling  and  relieve  Itself  from 
responsibility,  and  then  Bowling  would  have 
liad  a  perfect  right  to  send  notice  through 
the  mall  to  Harrison  at  Vlcksburg;  but  the 
bank  having  elected  to  serve  the  notice  di- 
rectly upon  Harrison,  the  indorser,  who  re- 
sided in  the  same  city,  service  bad  to  be 
made  personally.  My  conclusion  Is  that  the 
Judgment  of  the  circuit  court  must  be  re- 
versed so  far  as  It  exonerates  said  Harvey 
and  Vinson  from  liability  as  Indorsers  upon 
sold  note;  the  verdict  of  the  Jury  must  be 
set  aside  so  far  as  It  finds  for  the  defendants 
T.  H.  Harvey  and  Z.  T.  Vinson.  A  new  trial 
is  awarded  as  to  them,  and  the  cause  Is  re- 
manded to  the  circuit  court  of  Cabell  county, 
for  further  proceedings  to  be  had  therein, 
with  costs  to  the  plaintiff  In  error. 

BRANNON,  3.  On  first  Impression  I  was 
of  opinion  last  term  that  the  Judgment  dis- 
charging Harvey  and  Vinson  was  right,  but 
further  reflection  and  examination  have 
brought  me  to  the  same  conclusion  announced 
by  Judge  ENGLISH.  Point  13  in  Insurance 
Co.  T.  WUson,  29  W.  Va.  528,  2  S.  E.  888, 
correctly  states  the  rule  as  it  was  before  sec- 
tion 8,  c.  90,  Code,  was  amended  by  chapter 
4.  Acts  1801,  so  as  to  read  as  found  in  the 
edition  of  1891  of  our  Code.  Said  point  says: 
"Where  the  Indorser  resides  in  the  same  city 
or  town  where  the  demand  of  payment  is 
made,  the  notice  to  the  Indorser  must  be  per- 
sonal, or  left  at  bis  dwelling  house  or  place 
of  business."  But  which  Indorser  is  here 
meant?  Does  it  mean  that  If  any  one  of  sev- 
eral Indorsers,  immediate  or  remote,  lives  in 


the  town  where  the  demand  of  payment  la 
made,  he  must  be  given  personal  notice?  Or 
does  it  only  mean  that,  if  the  Immediate  in- 
dorser live  there,  he  must  have  personal  no- 
tice? That  depends  on  whether  the  collect- 
ing bank  must  notify  all  or  only  its  Immedi- 
ate Indorser.  Some  banks  notify  all;  some, 
only  the  party  sending  the  note.  1  Daniel, 
Neg.  Inst,  i  331.  Some  authorities  bold  that 
the  collecting  bank  must  notify  all  Indorsers, 
80  as  to  hold  all  bound;  some  other  authori- 
ties hold  that  notice  given  by  the  collecting 
bank  to  its  principal  In  time  to  enable  him  to 
give  reasonable  notice  to  those  to  whom  he 
Intends  to  look  is  sufficient,  the  bank  being 
regarded  as  the  real  holder  so  far  as  giving 
and  receiving  notice  is  concerned.  Id.;  note 
in  Allen  v.  Bank,  34  Am.  Dec.  311.  I  think 
that  the  bank,  to  discharge  itself  from  liabili- 
ty, need  only  give  timely  notice  to  its  in- 
dorser, and  that  if  that  indorser  give,  within 
the  .time  allowed  by  law,  notice  to  the  prior 
indorser,  he  Is  bound.  Judge  Moncure  prop- 
erly says:  "While,  on  the  one  hand,  it  has 
been  long  and  well  settled  that,  It  the  parties 
to  give  and  receive  notice  reside  In  different 
places,  the  notice  may  be  sent  by  maiL  .  So, 
on  the  other,  it  seems  to  be  well  settled,  at 
least  as  a  general  rule,  that,  if  they  reside  in 
the  same  place,  the  notice  must  be  personal." 
Boyd's  Adm'r  v.  City  Sav.  Bank,  15  Grat 
505.  Who  are  the  parties  to  give  and  re- 
ceive notice?  is  the  question.  I  have  with 
some  hesitation  concluded  that,  to  start  out 
the  collecting  bank  is  a  holder  for  this  pur- 
pose. It  gives  notice  to  him  who  indorsed 
the  note  to  It  It  that  Indorser  live  in  the 
same  town  with  the  banlc,  the  notice  must  be 
personal;  if  he  does  not  live  there,  notice 
may  be  sent  by  mail;  and,  though  a  remote 
indorser  may  live  in  the  place  where  the 
bank  is,  that  does  not  require  the  bank  to  give 
hint  notice,  personal  or  otherwise.  Bank  t. 
Taylor.  84  N.  Y.  128.  If  It  does  give  notice 
to  him.  It  ought  to  be  personal.  Ransom  t. 
Mack,  38  Am.  Dec.  610.  This  is  because 
the  law  only  required  the  bank  to  give  notice 
to  its  Indorser.  When  the  bank  gives  its  Im- 
mediate indorser  notice,  he  has  a  certain  time 
to  give  notice  to  the  party  who  Indorsed  the 
note  to  him,  by-personal  service,  if  living  in 
the  same  town,  or,  if  not,  he  may  use  the  mail. 
So  on  through  the  line  of  Indorsement  Thus, 
the  place  of  common  residence  shifts  with 
each  indorsement.  One  who  is  an  Indorser 
to  another  is  the  ^rson  to  receive  notice,  and 
the  other  is  the  one  to  give  notice;  and  in  the 
next  step  he  who  received  this  notice  be- 
comes the  one  who  is  to  give  notice  to  some 
one  who  Indorsed  it  to  him.  In  this  case  the 
Bank  of  Huntington  was  holder,  and  gave 
notice  to  the  Catlettsburg  bank  by  mall,  as  it 
resided  in  another  town.  And  the  Catletts- 
burg  bank  must  give. notice  to  Crum  by  per- 
sonal service.  If  llvhig  in  Catlettsburg,  other- 
wise by  mall;  and  so  on  through  the  line  of 
indorsem^its.  Any  one  In  the  line  has  right, 
being  a  holder  entitled  to  look  to  all  preced- 
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ent  Indorsera,  to  give  notice  to  all  of  them, 
giving  persoual  notice  or  bj  maH.  atH-ordlng 
as  they  live  In  the  same  town  or  not  Wheth- 
er personal  notice  or  by  mail  shall  he  given 
is  according  to  whether  the  particular  party 
required  to  give  notice  lives  In  the  same  town 
with  the  one  to  wtiom  the  notice  is  to  be 
given.  If  he  undertakes  to  notify  all,  he 
most  conform  to  this.  The  lew  says  that  he 
who  is  to  give  notice  must  give  personal  no- 
tice to  a  person  residing  In  the  same  town 
with  him.  That  does  acrt  mean  some  one  liv- 
ing in  the  same  town  who  Is  an  indoiser,  hut 
not  indorser  to  the  person  giving  the  notice. 
If  tliat  Indorser  is  not  notified  according  to 
law,  he  is  released,  and  therefore  any  holder 
ought  to  have  a  right  to  notify  all  prior  in- 
dOTSers,  by  notice  proper,  according  as  it  is 
between  him  and  them;  but  If  he  notifies 
only  his  Indorser,  trusting  that  his  Indoi-ser 
will  notify  his  own  indorser  so  as  to  hold 
him,  he  need  not  give  personal  service  to>any 
one  but  his  own  indorser  living  in  his  own 
town;  and  having  done  this,  if  his  Indorser 
gives  notice,  proper  as  l>etween  himself  and 
his  Imrocdinte  indorser,  the  latter  is  boimd  to 
any. bolder  subsequent.  It  is  only  a  question 
of  DOtioe  of  a  fact,— that  is,  nonpayment;  and, 
come  from  whom  it  may,  unless  a  stranger. 
It  is  enough.  See  Bank  v.  Taylor,  34  N.  T. 
12S.  If  the  alx)ve  be  tme.  If  A.  make  a  note 
to  B.,  resident  at  Charleston,  payable  at  a 
Charleston  bank,  and  B.  indorse  to  C,  of 
New  York,  and  C.  indacse  it  to  D.,  of  Mel- 
bourne, and  D.  sent  it  to  the  CSiarieston  bank 
for  collection,  notice  «f  dlshenoi-  need  not  lie 
given  to  B.,  though  living  at  Charleston,  but 
tc  D.,  of  Melbourne;  and  if  he,  In  due  time 
after  receiving  notice,  send  notice  by  mall  to 
C  at  New  ¥ork,  and  then.  In  due  time,  send 
notice  to  B.,  at  Chaileston,  by  mail,  B.  will 
be  bound,  though  he  get  notice  months  after 
nonpayment.  This  consideration  largely  in- 
duced me  to  the  first  opinion  I  entertained, — 
that  personai  notice  from  the  bank,  or  its 
agent,  the  notary,  must  be  given  at  once  to 
B.,  because  living  at  Charleston;  but  it  seems 
that,  while  it  may  be  so,  it  need  not  The 
many  cases  relating  to  this  subject  are  calcu- 
lated to  confuse  and  mislead,  especially  the 
generality  of  the  language  that,  when  the  in- 
dorser lives  in  the  same  town,  he  must  have 
personal  notice.  Tlie  change  by  the  act  of 
1891,  dispensing  with  the  necessity  of  person- 
al notice  of  nonpayment,  renders  the  matter 
of  little  importance,  save  as  to  cases  before 
Its  passage. 


DEWING  et  al.  v.  HUTTON  et  al. 

(Supreme  Court  of  Appeals  of  West  Vh^nia. 

April  IS,  1895.) 

Ijcx  op  Hakaobb  por  EUpekses  or  Bugrsms  — 

Ekpcrcbsiext — Trusts— Refokt  of  Refbrcb. 

1.  An  agent  with  unrestricted  management 

of    a    mercantile    farming    and    gpneral    traditig 

business,  carried  on  in  liis  name,  with  the  rij:ht 

to  buy,  sell,  and  exchange,  has  a  lien  on  all  the 


Eroperty  accnmulatcd  in  snch  Irnsiness.  and  in 
is  possession,  for  all  advancements  made,  ex- 
pecses  and  liabilities  incurred,  pro-pa,  necessary, 
or  incident  to  such  business,  which  is  Bopecior 
in  right  to  any  lien  which  may  be  created  on 
sudi  property  by  the  reputed  owner  thereof; 
and  while  he  may  not,  withoat  the  consent  of 
those  interested,  transfer  or  assign  sudii  lien 
to  another,  yet  he  has  the  right  to  sell  a  suf- 
ficient amount  of  such  property  to  satisfy  such 
liabilities,  or  may  transfer  the  possession  there- 
of to  a  trustee,  to  be  held  by  him  until  aadi 
liabilities  are  fully  discharged,  and  the  lien  there- 
hy  extinguished. 

2.  The  [lOBsession  of  tlie  trustee  under  sti'-'i 
circumstances  is  the  possession  of  the  agent  and 
the  lien  is  not  released  or  waived. 

3.  Such  trustee,  with  the  consent  of  the  in- 
terested parties,  may  sell  the  property  and  ex- 
tinguish tlie  lien. 

4.  When  a  commisBioner  to  whom  a.  cause 
is  referred  to  settle  large  and  intricate  matters 
of  account,  containing  many  contested  Items,  re- 
turns a  report  showing  only  an  aggregation  of 
items  in  accordanoe  witii  ius  concluaions,  and  the 
report  is  excepted  to  for  this  reason,  and  the 
circuit  court  overrules  such  exceptions  and  con- 
firms the  report  on  appeal,  this  court  will  re- 
verse the  decree  of  confirmation,  and  remand  the 
cause,  that  a  proper  itemised  statement  of  ^nca 
accounts  may  he  made. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Randolph  coun- 
ty. 

Action  by  W.  S.  Dewing  and  others  against 
Elibu  Hutton  and  others.  Plaintiffs  bad 
judgment,  and  defendants  appeaL  llevers- 
ed. 

Butcher  &  Harding,  John  Brannon,  John 
W.  Mason,  L.  D.  Strader,  and  Brown,  Jack- 
son &  Knight,  for  appellants.  W.  T.  Ice 
and  E.  D.  Talbott,  for  appellees.  Ewlns, 
Melvin  &  Ewing,  for  creditors. 

DENT,  J.  Appeal  of  Ellhu  Hutton  and 
others  from  a  fiual  decree  rendered  by  the 
circuit  court  of  Randolph  cotmty  in  a  certain 
chancery  cause  therein  pending  at  the  suit 
of  W.  S.  Dewing  &  Sons.  The  circumstan- 
ees  which  gave  rise  to  this  litigation  are  as 
follows,  to  wit:  The  plaintiffs,  cltiBens  of 
Kalamazoo,  state  of  Michigan,  in  the  year 
1885,  sent  defendant  Winchester,  an  experi- 
enced timber  man,  into  the  state  of  West 
Virginia,  with  authority,  as  their  general 
agent,  In  whom  they  reposed  great  confi- 
dence, to  buy  timl>er  lands  for  them.  His 
agency  was  to  be  kept  a  secret  at  least  for 
a  time,  and  purchases  were  to  be  made  in 
his  name;  they  to  furnish  the  means,  and 
pay  him  a  salary  of  ?!26  per  week.  Winches- 
ter, on  the  2Gth  day  of  May,  ISfiES  entered 
into  a  written  contract  with  defendant  Hot- 
ton— a  man  of  wide  experience  and  influence, 
and  already  in  the  business— to  make  pur- 
chases for  him  according  to  the  stipulations 
and  conditions  contained  in  such  contract 
This  was  certainly  within  the  scope  of  Win- 
chester's agency,  and  Inured  to  the  benefit 
of  the  plaintiffs,  who,  by  their  many  acts 
of  acceptance,  etc.,  fully  ratified  what  Win- 
chester had  done  In  this  regard.  This  con- 
tract embraced  lands  wtthin  a  certain  bound- 
ary on  the  head  waters  of  Cheat  rivor,  la  the 
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counties  of  Randolph  and  Pocahontas.  A 
largs  territory  was  thus  parchased,  and  pass- 
ed Into  the  possession  and  control  of  the 
plaintUlB,  who,  through  their  agent,  began  to 
cut  and  market  the  timber  thereon.  In  the 
meantime  Winchester  and  Huttoa  entered 
Into  a  partnership  to  buy  lands  oa  Ganley 
river  and  Its  trlbntarles;  Button  to  do  the 
bnying,  and  WlncbestM-  to  do  the  selling, 
at  a  minimum  price  of  two  dollars  per  acre; 
expenses  to  be  deducted,  and  the  profits  to 
be  equally  divided  between  them.  After- 
wards B.  L.  Butcher  was  taken  Into  the  part- 
nership, to  assist  In  doing  the  work.  In  a  le- 
Ral  capacity,  and  to  have  a  share  In  the 
profits.  Winchester  wrote  to  the  plaintiffs, 
telling  them  of  this  partnership  arrange- 
ment, and  pttHHMlng  to  them  that  they  should 
take  the  lands  at  two  dollars  per  acre,— 
tbey  to  take  his  share  of  tbe  pi-ofits,  and  pay 
for  the  land.  Intruding  expenses  and  tbe 
profits  that  would  be  coming  to  the  other 
members  of  the  partnership;  that  this  ar- 
rangement was  to  be  kept  a  matter  of  secre- 
cy betwe«i  themselves.  The  plaintiffs  at 
first  declined  to  entor  Into  the  arrangement, 
bat  finally  consented,  wltb  the  understanding 
that  Butcher  was  to  be  bought  out,  which 
was  done,  and  be  was  retired  ftom  the 
partnership.  Afterwards  Hutton  was  In- 
formied  that  the  lands  had  been  sold  to  the 
plalntifla  at  two  dollars  per  acre,  and  plain- 
tiffs furnished  the  money  tcypay  for  the  lands, 
tbe  expenses,  and  one-half  tbe  profits  to  But- 
ton. It  was  the  consideration  of  tbe  fact  that 
they  were  to  have  one-half  tbe  profits  that 
Induced  plaintiffs  to  purchase  these  lands. 
In  the  meantime  Winchester  and  Button  had 
entered  largely  into  the  store  and  farming 
business  at  Huttonsvllle,  In  Randolph  coun- 
ty, which  was  principally  managed  by  Win- 
chester, through  his  agent.  John  C.  Arbogast, 
in  whose  name  sucli  business  was  run,  and 
by  him  conducted  as  manager.  Tbe  fact 
that  Winchester  and  Button  wore  tacitly 
understood  to  be  behind  blm  gave  him  stand- 
ing and  credit,  and  a  large  amount  of  prop- 
erty was  accumulated  in  his  name.  Win- 
chester used  the  money  of  tbe  plaintiffs  in 
this  bnsinesa  pretending  to  them  that  it 
was  going  into  the  land  purchases,  but  wltb 
the  understanding  with  Button  that  if  his 
earnings  and  interest  in  the  land  sales  were 
sufilcient  to  cover  the  Arbogast  investments, 
in  a  final  wind-up,  Hutton  was  to  have  all 
the  Arbogast  property.  Being  speculative 
and  visionary,  no  other  result  was  ever  con- 
templated by  them,  especially  Winchester, 
but  how  he  was  to  derive  any  benefit  from 
the  arrangement  is  not  made  to  appear.  W. 
S.  Dewing,  becoming  aware  of  the  extrava- 
gant notions  and  transactions  of  Winchester, 
and  the  wild  chase  he  was  leading  Hutton, 
and  fearing  that  bis  firm  was  about  to  lose 
some  money,  owing  to  the  fact  that  they  ad- 
vanced, as  he  believed,  a  much  larger  snm 
than  tbey  had  or  would  receive  a  return 
from,  induced  Hutton.  without  tbe  knowl- 


edge or  consent  of  Winchester  or  Arbogast, 
to  execute  a  deed  of  tmst  on  all  his  proper- 
ty, including  tbe  Arbogast  property,  for  the 
purpose  of  securing  the  "imyment  of  the 
account  of  Dewing  &  Sons  against  said  Ellbn 
Button,  which  approximately  aggregates  the 
sum  of  $25,000,  which  snm  is  made  up  of 
cash  advances  to  said  Hutton  by  said  Dew- 
ing &  Sons,  through  their  agent,  A.  H. 
Winchester,  In  the  purchase  in  real  estate  In 
W.  Va.,  subject,  however,  to  settlement  and 
adjustment  hereafter  by  tbe  parties  in  in- 
terest, as  to  credits."  This  deed  was  execut- 
ed the  18th,  and  recorded  the  17tb,  day  of 
November,  1888.  John  C.  Arbogast.  learn- 
ing of  said  trust  deed,  strenuously  objected 
thereto,  and  refused  to  be  bound  thereby, 
In  so  tn  as  the  property  under  his  con- 
trol was  concerned,— claiming  that  such  prop- 
ty  was  not  the  property  of  Bllhu  Button, 
but  was  the  property  of  Winchester,  whose 
agent  he  was,  and  insisting  at  least  that 
all  debts  contracted  by  him  in  relation  to 
the  business  were  entitled  to  be  first  potd 
out  of  the  proceeds  of  tbe  property.  He  saw 
W.  S.  Dewing,  who  agreed  that  his  claim 
was  Just,  and  admitted  to  the  various  cred- 
itors in  Wheeling  and  Baltimore  that  their 
debts  against  Arbogast  ought  to  be  paid, 
but  refused  to  enter  into  any  writing  to 
this  effect.  On  the  26tb  day  of  November, 
188S,  Button  and  Arbogast,  understanding 
that  it  was  with  Dewlng's  consent,  so  ex- 
pressed in  the  deed,  executed  another  deed 
of  trust,  convej-Ing  the  Arbogast  property, 
In  trust,  to  secure  the  claim  of  Dewing  & 
Sons  against  Button  and  the  Arbogast  cred- 
itors, on  an  equal  footing.  This  deed  was 
dbjected  to,  and  never  recorded.  Finally,  on 
tbe  3d  day  of  December,  188S,  a  third  deed 
of  trust  was  executed  by  John  C.  Arbogast 
and  Arthur  H.  Winchester,  trustee,  convey 
ing  to  Joseph  F.  Harding,  trustee,  all  the  Ar- 
bogast property,  to  secure  the  Arboga.st  cred- 
itors, pro  rata,  and  was  admitted  to  record 
the  5th  day  of  Decemb^,  1888.  The  trustee 
under  this  last  deed  took  possession  of  all 
said  property,  and  was  proceeding  to  ad- 
minister the  same,  and  pay  the  debts  there- 
by secured,  when  tbe  plaintiffs  filed  their 
bill,  obtained  an  injunction,  and  bad  said 
property  taken  charge  of  by  a  receiver  of  the 
court,  and  sought  to  have  their  trust  debt 
declared  a  first  lien  tbereon.  Defendant  an- 
swered said  bill,  claiming  that  he  owed  plain- 
tiffs nothing,  but  on  a  fair  settlement  they 
would  be  Justly  Indebted  to  him,  and  prayed 
for  such  a  settlement,  and  a  decree  for  any 
amount  that  might  be  due  blm  against  plain- 
tiffs. John  O.  Arbogast  and  his  creditors 
answered,  claiming  that  their  debts  should 
be  first  paid  out  of  the  trust  funds,  in  ac- 
cordance with  the  last  deed.  Other  answers 
were  filed,  and  general  replications  thereto, 
and  special  replications  to  affirmative  mat- 
ters. Plaintiffs  also  filed  an  amended  bill, 
seeking  further  relief  against  defendant  Hut- 
ton and  others.     The  cause  was  referred  to  a 
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commlBsioner  to  ascertain  and  settle  the  ra- 
lious  controverted  matters  between  the  par- 
ties. The  commissioner  returned  his  re- 
port, to  which  the  defendants  excepted,  but 
the  court  overruled  the  exceptions,  and  enter- 
ed a  decree  In  favor  of  plaintiffs,  granting 
the  relief  sought;  and  from  this  decree  de- 
fendant Hutton  and  the  Arbogast  creditors 
appeal 

The  following  Is  the  assignment  of  errors: 
"First  The  court  eired  in  allowing  the  said 
injunction,  or,  if  not  error  in  allowing  the 
same,  it  was  oron  not  to  dissolve  the  same 
upon  the  hearing  of  the  cause.  Second.  It 
was  eiTor  to  attempt,  under  the  pleadings  in 
the  cause,  to  make  a  general  statement  and 
scttlemmt  of  the  accounts  between  the  plain- 
tiffs and  the  petitioner,  as  the  proceeding 
bad  for  its  object,  as  the  plaintiffs  allege,  the 
execution  of  the  trust,  and  the  con-ectlon  of 
an  alleged  misapplication  of  the  funds  of  the 
personal  estate  conveyed  in  trust.  Third.  It 
was  error  to  attempt  a  settlement  of  the 
partnership  account  between  the  plaintiffs 
and  the  petlticmer,  as  was  done  by  Gommls- 
sicxier  Ward,  who  finds  that  there  was  a 
partnership  between  petitioner  and  A.  H. 
Winchester,  agent  for  the  plaintiffs,  as  to  the 
'Gauley  purchases.'  This  partnership  could 
be  settled  only  upon  proper  proceedings  nad 
for  the  purpose,  to  which  B.  L.  Butcher 
would  be  a  necessary  party;  and  for  that 
purpose  a  proper  suit  is  now  pending  In  the 
said  circuit  court  wherein  the  iietitioner  is 
plaintiff,  and  the  plaintiffs  herein,  B.  L. 
Butcher  and  others,  are  defendants.  Fourth. 
It  was  error  to  decree  in  said  cause,  in  favor 
of  the  plaintiffs,  more  than  $25,000,  with  in- 
terest from  November  16,  1888,  as  a  Uen  un- 
der the  deed  of  trust  of  that  date,  because 
the  said  trust  deed  only  secured  that  sum  of 
money  'subject  to  settlement  as  to  credits.' 
Fifth.  It  was  error  to  decree  the  proceeds  of 
the  sale  of  the  merchandise,  live  stock,  and 
other  prc^erty  of  the  business  at  Huttons- 
ville  carried  on  in  the  name  of  J.  C.  Arl>o- 
gast,  to  the  plaintiffs,  to  the  exclusion  of  the 
creditors  of  said  business,  because  the  social 
assets  of  said  business  should  be  applied  first 
to  the  social  creditors  thereof.  Sixth.  It  was 
error  not  to  Iiave  settled  said  business  at 
UuttonsvUle  as  a  partnership,  independent 
from  the  accounts  and  transactions  between 
the  plaintiffs  and  petiti<»ier  on  account  of 
other  matters.  Seventh.  It  was  error  in  the 
court  below  to  overrule  the  several  excep- 
tions taken  by  petitioner,  being  Nos.  1  to  9, 
inclusive,  to  Commissioner  Ward's  report  of 
date  December  16,  1892,  and  to  confirm  said 
report  as  to  the  matters  excepted  to,  for  the 
reason  stated  in  said  exceptions,  and  now  re- 
ferred to  and  asked  to  be  read  herewith, 
found  on  page  141,  etc.,  of  record.  Eighth. 
It  was  error  to  confirm  said  Commissioner 
Ward's  report,  dated  as  aforesaid,  because 
the  account  taised  and  stated  by  him  l>e- 
tween  the  plaintiffs  and  the  petitioner  em- 
braced items  of  charges  against  the  petition- 


er not  secured  by  bis  said  trust  deed,  which 
was  Intended  to  secure  any  indebtedness 
which  might  exist  from  him  to  the  plaintiffs, 
■made  up  of  cash  advances  in  the  porcbases 
of  real  estate'  only.  Ninth.  It  was  error  to 
decree  any  sum  of  money  to  the  plaintiffs 
against  said  petitioner,  because  from  the 
proofs  taken  by  said  commissioner,  filed  with 
his  report  and  made  part  of  the  recotd,  it 
will  appear  that  petitioner  is  not  indebted  to 
the  said  plaintiffs  in  any  sum  of  money,  but, 
on  the  contrary,  they  are  largely  indeltted  to 
him.  Tentli.  It  was  error  to  confirm  Commis- 
sioner Ward's  said  report  tiecanse  the  proofs 
taken  liefore  him  at  the  instance  of  said 
plaintiffs  clearly  show  that  petitioner  is  en- 
titled to  credits  on  account  of  transfers  of 
land  made  to  them  nnder  his  said  contract 
with  their  agent,  A.  H.  Winchester,  of  May 
26, 1885,  in  excess  of  that  allowed  by  commis- 
sioner by  said  report,  aggregating  a  sum  ex- 
ceeding $16,000,  a  part  of  which  was  allowed 
petitioner  in  plaintiff's  account  filed  herein. 
EleventlL  And  tiecanse  tlie  conclusions  and 
determinations  of  the  commissioner  in  mak- 
ing up  bis  said  r^HMt  are  not  sustained  ei- 
ther by  law  or  the  evidence  In  this  cause,  as 
appears  from  the  record  thereof  herewith 
presented." 

The  following  are  the  exceptions  to  the  com- 
missioner's report:  "The  defendant  Ellhu 
Hutton  excepts  to  the  report  of  CommisslcHier 
J.  B.  Ward  in  this  cause,  to  be  filed  for  the 
January  term  of  the  circuit  court  of  Randolph 
county,  1893,  and  now  In  the  office  of  said 
commissioner  for  examination,  for  the  follow- 
ing reasons:  Second.  Because  by  said  report 
said  commissioner  finds  that  a  partnership  ex- 
isted I>etween  the  exceptor,  Ellhu  Hutton,  and 
A.  H.  Winchester,  the  agent  of  Dewing  & 
Sons,  in  the  matter  of  the  Gauley  land  trans- 
actions, and  therefore.  In  equity,  between  Hut- 
ton and  Dewing  &  Sons  (a  fact  which  is  clear- 
ly proven  In  this  cause  by  the  evidence  which 
should  be  filed  with  said  report),  and  then,  up- 
on the  hypothesis  that  said  partnership  has 
been  dissolved,  proceeds  to  settle  said  partner- 
ship matters  upon  the  theory  tliat  a  dissolution 
of  a  partnership  is  a  settlement  of  that  part- 
nership, and,  in  casting  the  accounts  between 
the  parties,  has  so  Intermingled  said  partner- 
ship items  with  Items  of  conceded  personal 
matters  of  account  that  it  is  Impossible  for  ex- 
ceptor or  his  counsel  to  distinguish  between 
them,— a  proceeding  not  warranted  by  tlie 
pleadings  and  proof  in  this  cause.  All  of 
which,  exceptor  insists,  is  Illegal,  inequitable, 
and  erroneous,  and  again  asks  tliat  all  proof 
taken  by  said  commissioner  touching  the  mat- 
ter hereinbefore  set  forth  be  filed  with  said 
report.  Third.  Because  by  said  report  said 
commissioner,  without  regard  to  the  various 
items  which  go  to  make  up  the  account  of 
plaintiffs  against  exceptor  filed  in  this  cause, 
finds  that  exceptor  has  received  from  plain- 
tiffs, upon  certain  commingled  accounts  grow- 
ing out  of  partnership  and  iiersonal  matters  be- 
tween them,  an  aggregated  balance  of  $132,- 
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C60.28,  In  snch  manner  as  to  render  It  Impos- 
sible for  exceptor  to  know  which  items  of  said 
account  are  carried  Into  said  aggregate,  and 
which  are  not,  thus  rendering  it  impossible  for 
exceptor  to  compare  the  commissioner's  find- 
ings with  the  proof  in  the  cause;  to  all  of 
which  exceptor  objects  and  protests,  and  asks 
that  said  commissioner  be  required  to  file  an 
itemized  statement  of  account,  composing  said 
aggregate  so  found  by  him,  with  his  said  re- 
port as  part  thereof.  Fourth.  Because  by  said 
report  said  commissioner,  contrary  to  the 
pleadings  and  proceedings  In  this  cause,  and 
the  rules  of  law  and  equity  applicable  thereto, 
has  carried  into  the  aggregate  aforesaid  cer- 
tain items  of  account  between  plaintiffs  and 
exceptor,  growing  out  of  the  said  Gauley  part- 
nership reported  by  liim,  when  the  proofs  filed 
before  him  clearly  show  that  said  partnership 
is  wholly  unsettled;  and  further  because  by 
said  report  said  commissioner  carries  said 
Items  of  partnership  accounts  into  the  aggre- 
gated credits  reported  to  exceptor,  and  Into  the 
balance  reported  due  from  exceptor  to  plain- 
tiffs, when  the  proof  shows  that,  exclusive  of 
said  partnership  matters,  said  plaintiffs  are 
largely  Indebted  to  exceptor;  and  further  be- 
cat]se  of  the  attempted  settlement  of  said  part- 
nership matters  by  said  commissioner,  when 
said  proofB  clearly  show  that  one  B.  I^.  Butch- 
er, Esq.,  was  a  member  of  said  partnership, 
that  partnership  is  unsettled,  and  that  said 
Butcher  is  not  before  the  court  as  a  party  to 
tfaia  suit;  and  further  because  said  commis- 
sloDev,  by  said  report,  assumes  that  the  sale 
of  said  Gauley  lands  by  A.  H.  Winchester, 
while  acting  In  his  dual  capacity  of  partner  of 
said  exceptor  and  agent  of  Dewing  &  Sons,— a 
fact  now  known  to  said  Hutton  at  that  time, 
as  shown  by  the  evidence  before  the  commis- 
sioner,—to  said  Dewing  &  Sons,  was  made 
with  the  consent  of  said  exceptor,  or  is  in  any 
manner  binding  on  him,  because  the  evidence 
taken  before  said  commissioner  in  this  cause 
wholly  &il8  to  warrant  such  assumption  or 
finding.  And  to  sustain  this  exception  refer- 
ence is  again  made  to  the  proofs  and  papers 
aforesaid,  which  are  asked  to  be  filed  with 
said  report,  as  a  part  thereof.  Fifth.  Because 
by  said  report  said  commissioner  finds  that 
exceptor,  Button,  does  not  deny  that  he  re- 
ceived from  the  plaintiffs  the  several  sums 
making  the  said  aggregate  of  $132,660.28, 
when  In  fact  the  pleadings  and  evidence  in 
this  canse  not  only  clearly  show  that  said  ex- 
ceptor denies  owing  any  part  of  said  sum  to 
said  plaintiffs,  but  that  he  also  denies  that  he 
received  any  such  sum  from  them  on  all  ac- 
counts, and  because  said  commissioner  fur- 
ther finds  by  the  finding  of  said  report  last 
aforesaid.  In  effect,  that  the  items  of  plain- 
tUTs  acconnt  not  disproved  by  exceptor  stand 
proven  simply  because  they  appear  on  said 
acconnt.  Sixth.  Because  by  said  report  said 
commissioner  aggregates  the  credits  to  which 
he  finds  exceptor  entitled,  as  against  the  ac- 
count of  the  plaintiffs  so  aggregated  as  above 
•t  thesnmot  $100,74&03,  without  reporting  the 


items  of  exceptor's  account  filed  In  this  canse 
which  go  to  make  up  said  aggregate,  thus 
making  It  Impossible  for  exceptor  to  compare 
said  commissioner's  findings  with  the  proofs 
in  said  cause;  to  all  of  which  exceptor  ob- 
jects, and  asks  that  said  commissioner  be  re- 
quired to  file  an  itemized  statement  of  ac- 
count composing  said  aggregate  so  found  by 
him.  And  said  exceptor  further  objects  to 
said  last-named  finding  Of  said  commissioner 
because  said  report  shows  on  its  face  that  the 
items  considered  by  him  in  making  up  said 
aggregated  credits  were  taken  both  from  part- 
nership  and  personal  accounts.  Seventh.  Be- 
cause by  said  report  said  commissioner  disal- 
lows a  large  number  of  items  appearing  on  ex- 
ceptor's account  filed  in  this  cause  against  tlie 
plaintiffs,  when  the  same  are  clearly  pi-oven 
by  the  evidence  taken  and  filed  before  said 
commissioner,  and  Iiecanse,  under  said  find- 
ings of  said  commlBBloner  In  this  particular,  it 
is  practically  impossible  for  exceptor  to  tell 
which  of  the  items  of  this  said  account  have 
been  allowed  by  said  commissioner,  and  which 
disallowed.  Seventh.  Because  by  said  report 
said  commissioner,  after  properly  finding  that 
exceptor  is  entitled  to  credit  for  certain  items 
appearing  on  bis  account  filed  in  this  cause 
against  the  plaintiffs  by  virtue  of  and  under 
the  contract  of  May  26,  1885,  for  the  purchase 
of  the  Cheat  lands,  disallows  all  the  residue 
of  the  items  of  exceptor's  said  account  claim- 
ed by  him  under  said  contract,  because  the 
lands  for  which  said  items  were  charged,  re- 
spectively, were  purchased,  either  after  six 
months  from  the  date  of  said  contract,  or  were 
purchases  made  and  conveyed  by  special  war- 
ranty deeds,  when  said  contract  Itself  shows, 
when  construed  as  a  whole,  that  purchases 
thereunder  were  not  limited  to  a  period  of  six 
months;  and  further  because  the  proof  taken 
and  filed  before  said  commissioner  clearly 
shows  that  the  provisions  of  said  contract  were 
extended  by  parol  agreement  for  sufficient 
length  of  time  to  include  all  the  items  of  ex- 
ceptor's account  for  lands  purchased  on  Cheat; 
and  further  that  the  plaintiffs  accepted  said 
deeds  of  special  warranty  without  objection, 
IKild  the  purchase  money  therefor,  took  posses- 
sion of  the  lands  so  conveyed,  and  have  held, 
occupied,  and  used  them  continuously  since. 
Eighth.  Because  said  commissioner  by  said  re- 
poit  finds  that  said  exceptor,  Hutton,  is  in- 
debted to  said  Dewing  &  Sons  in  the  sum  of 
$31,911,  exclusive  of  interest,  when  the  proofs 
taken  by  said  commissioner,  and  papers  filed 
with  him  (all  of  which  should  be  filed  with 
said  report),  clearly  show  that  nothing  Is  due 
the  plaintiffs  from  this  exceptor  under  the 
pleadings  In  this  cause,  or  under  trust  deed 
of  November  10,  1888.  Ninth.  Because  by 
said  report  said  commissioner  finds  that  the 
supposed  debt  so  found  by  him  to  be  due  from 
exceptor  to  plaintiffs  is  a  lien  first  In  priority 
upon  the  personal  property  named  in  the  trust 
deed  of  November  16,  1888,  when  the  proofs 
in  this  cause  clearly  show  that  said  property 
belonged  to  a  partnership  composed  of  said 
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EUhu  Hutton  and  A.  H.  Wincbester,  the  agent 
4>t  said  Dewing  &  Sons,  run  in  the  name  of 
•John  a  Arbogast,  at  HuttonavUle,  W.  Va., 
and  that  It  was  so  understood  bj  the  parties 
thereto  at  the  time  of  the  execution  of  said 
trust  deed;  and  exceptor  Insists  that  all  part- 
sership  debts  siiall  first  be  paid  out  of  said 
partnership  effects,  and  further  excepts  to  said 
last-mentioned  finding  of  said  commissioner 
because  he  does  not  report  that  the  legal  title 
to  said  personal  property  passed  to  the  trus- 
tee under  the  trust  deed  of  Decemb»  3,  1888, 
Instead  of  by  the  trust  deed  of  November  18, 
1888,  and  that  the  proceeds  of  the  sale  of  said 
property  should  be  applied  to  the  discharge 
of  the  costs  of  executing  the  said  trust  of  De- 
cember 3, 1888,  and  the  debts  secured  thereby, 
as,  according  to  said  proof,  he  should  hare 
done,  and  does  not  find  that  said  personal  pn^ 
erty  belonged  to  the  partnership  last  afore- 
said, and  that  said  partnership  was  a  part  of 
the  said  Gauley  partnership  reported  by  bim, 
as  la  clearly  shown  by  the.  proofs  and  evl- 
-dence,  taken  in  tlila  cauee." 

The  exceptions  of  the  Arbogast  creditors 
and  others  are  similar  to  the  ninth  exception 
«boTe,  and  therefore  they  are  an  unneces- 
eni7  incuuibn^uce,  if  here  copied. 

It  is  a  matter  of  impoeeibility,  in  any  rea- 
sonable space  of  time,  to  take  up  these  prolix 
and  extremely  lengthy  assignments  of  error 
and  exceptions  to  tiie  commissioner's  report, 
aitd  dispose  of  them  in  rotation.  The  attem- 
tlon  of  the  learned  counsel  In  this  and  oth- 
er similar  cases  is  respectfully  called  to  the 
rules  of  this  oowt,  to  be  fovnd  in  volume  23 
of  the  West  Virginia  Il^)orts.  If  tlie  counsel 
would  acquaint  themselves  with,  and  endeav- 
or to  observe,  these  rules,  It  would  be  a  con- 
cession for  which  the  court  would  be  truly 
grateful. 

The  two  questions  of  main  importance  pre- 
aented  for  consideration  by  this  record  are: 
<1)  Are  the  Arbogast  creditors  entitled  to 
priority  of  payment  out  of  the  proceeds  of  the 
Arbogast  property?  (2)  Has  the  commission- 
er made  a  proper  statement  and  settlement 
of  the  accounts  between  the  plaintiffs  and  the 
defendant  Hutton? 

For  some  reason,  best  known  to  themselves, 
neither  plaintUfs  nor  defendants  took  the  tes^ 
tlmony  of  Arthur  H.  Winchester,  and  it  is 
•quite  conspicuous  by  reason  of  its  absence. 
Sometimes  it  was  needed,  and  Its  suppression 
must  operate  against  the  plaintiffs,  and  at 
othw  times  against  the  defendant  Hutton,  as 
Winchester  appeors  to  have  been  the  mutual 
friend  and  the  dual  agent,— «eeking,  with  tru- 
ly altruistic  disinterestedness,  to  advance  the 
Interests  of  both  without  injury  or  detriment 
to  the  other.  He  wanted  the  plaintiffs  to  be- 
voxae  rich  off  of  their  purcliases  through  the 
defendant  Hutton.  and  he  wanted  Hutton  to 
thrive  magnificently  off  of  his  income  from 
the  plaintiffs,  while  for  himself  be  bad  no 
tliought,  except  to  rejoice  in  the  success  of  his 
friends,  brought  about  by  bis  labors.  In  his 
aeal  to  serve    two    friends    whose  Ijateresta 


were  at  times  adverse,  he  overreached  him- 
self, and  managed  to  get  their  business  affain* 
in  such  a  tangle  as  to  lose  the  c(»iflcienoe  of 
both,  and  involve  them  in  a  legal  conflict,  for 
the  solution  of  which  his  evidence  ought  to 
have  greet  weight  and  bearing,  yet  It  is  reject- 
ed by  both  alike.  From  the  pleadings  and  the 
evidence,  and  the  lack  of  evidence,  it  is  plain 
that  there  was  no  partner^ip  wristing  be- 
tween defendants  Hutton  and  Wincbester,  ei- 
ther in  bis  own  right,  or  as  agent  for  plain- 
tiffs, as  to  the  Arbogast  property.  If  such 
a  partnership  existed,  defendant  Hutton 
should  have  alleged  It  In  bis  answer,  and  have 
been  in  position  to  prove  it,  as  the  burdoi 
was  on  him  to  do  ao.  In  this  he  utterly  fails. 
On  the  contrary,  it  is  perfectly  apparent  that 
no  such  partnership  existed;  that  the  truth 
witb  regard  to  this  property  is  that  A.  ri. 
Winchester  started  all  the  Arbogast  budness 
witb  the  money  furnished  by  plaintiffs  to  buy 
lands,  witb  the  understanding  that  he  was  to 
control  and  manage  all  such  business  through 
his  agent,  Arbogast,  until  a  final  settlement  of 
plaintiffs'  affairs  with  Hutton,  and  then,  if 
the  amounts  coming  to  Hvtton  from  the  land 
transactions  were  anfflcleiit  to  cowt  the  in- 
vestments in  the  Arbogast  store  and  farm- 
ing business,  the  same  was  to  bdong  to  Hut- 
ton. In  the  meantime  the  title  to  such  prop- 
erty was  to  remain  in  abeyance,  apparently 
In  Arbogast,  under  the  control  of  Winchester, 
as  the  agent  of  the  plaintiffs,  to  secure  tbem 
from  any  loss  by  reason  of  the  investment  of 
the  plaintiffs'  funds  in  such  property  for  the 
ultimate  benefit  of  Button.  March  12,  18US. 
Winchester,  by  letter,  notified  the  plaimitfs  of 
the  true  condition  of  this  prt^erty,  as  the  fol- 
lowing extracts  show,  to  wit:  "In  Arbogast's 
name,  owing  to  fact  I  could  put  him  in  pos- 
aeasion,  while  tn  my  own  name  I  could  only 
bold  it  constractlvdy.  I  hold  not  less  than 
510,000  personalty,— everything  he  has,— and 
not  less  than  same  amonni  of  his  store." 
"Second  (Gauley).  Wtiile,  as  between  you  and 
myself,  I  am  your  agent,  as  between  hbn  and 
myself  I  am  fals  legal  partner,  and,  before  tbe 
law,  would  be  your  trustee  to  bold  a  partner- 
ship with  him.  This  was  formed  first  oa 
basis  of  half  and  half.  Then,  my  only  mis- 
take, two  to  him  and  one  to  me,— yon, — be 
carrybig  all  risks.  Then  last  winter  changed 
back  to  half  and  half,  but  in  consideration  of 
our  not  only  carrying  the  risk  that  no  longer 
existed,  but.  If  essential,  to  carry  his  private 
affairs  to  extent  of  his  prospective  earnings. 
Third.  Out  of  tMth  the  above  grew  an  ele- 
ment of  risk  to  yon,  to  protect  from  whidi  1. 
as  commissioner,  bold  all  the  outside  matter 
mentioned  oa  other  page,  and  am  to  do  so  un- 
til final  settlement  of  each  of  the  first  two  ac- 
counts, after  which  anytliing  left  is  Us,  but 
nothing  before  the  fact  is  ascertained."  In 
this  letter  Winchester  informs  plaintiffs,  in 
words  that  cannot  be  misunderstood,  of  tbe 
condition  of  the  Arbogoat  property;  yet  they 
make  no  attempt  to  repudiate  the  arrange- 
ment in  any  way,  but  It  appears  to  be  parfect- 
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ly  satisfactory  to  them  until  W.  S.  Dewing, 
becoming  dissatisfied  with  his  firm  agent, 
without  consulting  him  or  obtaining  bis  con- 
sent, secretly,  by  Inducements  and  promises, 
obtains  from  defendant  Hutton  the  deeds  of 
trust  of  the  16th  November,  18Si,  attempting 
to  convey  the  Arbogast  property  to  secure  an 
approximate  balance,  to  be  afterwards  as- 
certained, of  125,000  due  plalntifCs  from  But- 
ton. As  the  extracts  from  the  letter  above 
show,  plaintiffs  knew  the  condition  of  this 
property,  and  under  whose  possession  and 
control  It  was,  and  that  It  was  held  In  trust 
as  security  for  the  payment  of  the  very  claim, 
if  any  secured,  by  the  trust  deed,  and  so  held 
by  his  firm's  authorized  agent.  The  effect  of 
the  acceptance  of  this  deed  of  trust  by  the 
piincipals  was  to  abrogate  the  arrangement 
made  by  their  agent  with  regard  to  said  prop- 
erty, except  in  80  far  as  the  rights  of  third 
parties  had  attached;  one  of  the  objeota 
clearly  being  to  oust  the  agency  of  Winches- 
ter with  regard  to  said  property,  and  turn  the 
same  over  to  another  and  different  trustee. 
Mr.  Dewing  could  have  accomplished  l^e 
same  purpose  by  going  to  Winchester,  and 
telling  him  that  his  agency  was  at  an  end,  and 
that  he  himself  would  take  charge  of  the 
Arbogast  property  and  business.  But  he  pre- 
ferred to  do  Indirectly  what  might  be  unpleas- 
ant for  him  to  do  directly;  aiitd  he  hoped,  to 
some  extent,  by  so  doing,  to  repudiate  the 
acts  of  Winchester,  or  at  least  avoid  their 
ratification.  If  Winchester  was  holding  this 
property  as  a  private  security  for  bis  own 
benefit,  nothing  could  pajss  by  the  trust  deed, 
except  Button's  possible  future  contingency, 
which  might  never  happen.  Therefore  It  was 
only  by  recognizing  the  agency  of  Winchester, 
in  so  far  as  the  advancements  to  Hutton 
were  concerned,  that  the  deed  of  trust  could 
effect  the  purpose  for  which  It  was  executed, 
in  any  degree.  In  either  event  the  Arbogast 
debts  must  be  first  paid.  If  it  was  Win- 
chester's private  holding.  Button  conld  have 
no  Interest  therein,  and  could  convey  none  In 
trust  without  Winchester's  consent  And  If 
heM  by  Winchester  as  agent  either  for  Hut- 
ton or  Dewing  &  Sons,  or  both,  he  was  entitled 
to  retain  the  same  until  his  debts  and  ex- 
penses Incurred  In  relation  to  such  property 
were  fully  paid  off  and  satisfied.  Being  an 
unrestricted  agent,  with  power  to  sell,  be 
would  have  the  right  to  sell  the  same  for  the 
purpose  of  paying  such  debts.  Arbogast,  the 
agent  of  the  trustee,  would  have  the  same 
rights,  especially  when  sustained  therein  by 
bis  Inamedlate  principal.  Arbogast  was  the 
general  agent  of  Winchester,  and  known  so 
to  be,  both  to  the  plaintiffs  and  the  defendant 
Button,  neither  of  whom  ever  raised  a  par- 
ticle of  objection  to  his  agency;  but  be  was 
permitted,  in  his  own  name,  to  carry  on  the 
business  of  trader,  merchant,  and  fiirmer, 
bnylng  and  selling  and  contracting  debts,  all 
In  connection  with  snch  business.  And  un- 
der section  13,  c.  100,  of  the  Code,  all  the  prop- 
erty, dioses  In  action,  stock,  etc.,  acquired  or 
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used  In  such  business,  are  made  liable  for  the 
debts  of  such  person.  And  any  conveyance 
of  such  property  by  the  agent  to  secure  the 
debts  of  the  principal  not  contracted  by  the 
agent,  and  for  which  W  Is  in  no  wise  liable, 
would  be  on  consideration  not  deemed  valu- 
able in  law  as  to  him,  and  therefore  null  and 
void  as  to  the  creditors  of  the  agency  busi- 
ness. And  any  conveyance  made  by  the  prin- 
cipal would  be  abortive,  to  the  same  extent, 
and  for  a  similar  reason.  Otherwise  the 
grossest  fraud  could  be  perpetrated  by  the 
hidden  principal  and  his  agent,  the  ostensible 
owner  of  prc^erty,  upon  those  Innocently  deal- 
ing with  such  owner  In  relation  to  such  prop- 
erty. An  agent  has  a  lien  on  the  funds  and 
property  of  the  principal  In  his  possession  and 
under  his  control  for  moneys  advanced  or  lia- 
bilities Incurred,  when  proper,  necessary,  or 
Incident  to  his  agency.  Mechem,  Ag.  I  684; 
Ituffner  v.  Hewitt,  7  W.  Va.  585;  1  Am.  & 
Eng.  Enc.  Law,  428;  3  Am.  &  Kng.  Enc.  Law, 
333;  Story,  Ag.  {  376.  Having  such  lien,  be 
has  the  right  to  pledge  the  property  to  the 
amount  of  the  Hen.  Warner  v.  Martin,  11 
How.  200.  "Where  an  aeent  purchases  goods 
in  bis  own  name,  he  is  clothed  with  all  the 
Indicia  of  ownership,  and  has  the  right  to 
either  sell  or  pledge  the  goods."  Leet  v. 
Wadsworth,  5  CaL  404.  An  agent  cannot  be 
deprived  of  bis  lien,  without  his  consent,  by 
any  act  of  the  principal.  Arbogast  had  pos- 
session of  the  property  in  controversy,  with 
every  Indicia  of  ownership,  acting  as  the 
agent  of  Winchester.  The  plaintiffs  and  de- 
fendant Hutton  deny  any  interest  in  the  prop- 
erty, except  snch  as  the  plaintiffs  may  have  by 
virtue  of  Button's  trust  deed.  If  these  sep- 
arate pretensions  be  accepted,  the  property 
must  be  regarded  as  belonging  to  Winchester, 
and  Hutton's  deed  passed  no  title  to  the  trus- 
tee. And  the  deed  of  Arbogast  and  Hutton, 
having  been  made  without  Winchester's  con- 
sent or  knowledge.  Is  invalid  In  so  far  as  it 
secures  any  debts  other  than  those  belong- 
ing strictly  to  the  agency.  And,  in  any  event 
of  ownership,  to  such  extent  the  last-mention- 
ed deed  was  Invalid,  for  the  reason  that  Ar- 
bogast, in  executing  It  for  such  purpose  with- 
out the  consent  of  Winchester,  as  owner  or 
trustee,  exceeded  his  authority.  But  the  trust 
deed  of  the  3d  of  December,  1888,  executed 
by  Arbogast  to  secure  the  agency  creditors, 
was  rendered  valid,  beyond  controversy,  by 
Winchester's  consenting  thereto  and  uniting 
therein.  On  the  other  hand,  treating  the  prop- 
erty as  conditionally  Button's  under  the* 
management  and  control  of  Winchester,  as 
trustee,  through  Arbogast,  as  his  agent  and 
the  ostensible  owner,  both  Arbogast  and  Win- 
chester have  a  lien  on  said  property  for  all 
liabilities  contracted  in  the  management 
thereof,  with  the  right  to  retain  possession, 
and,  being  clothed  with  the  power,  the  right 
to  sell  a  sufllclency  thereof  to  pay  such  lia- 
bilities, superior  to  the  rights  of  Hutton,  cr 
plaintiffs,  claiming  through  him.  And,  wltb 
the  consent  of  all  Interested  parties,  they  had 
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the  risbt  to  execute  tbe  trust  for  the  contin- 
ued security  of  the  liabilities  incurred,  and 
thus  merge  their  Hen  and  possession  Id  the 
trustee,  Harding,  for  their  use  and  benefit 
To  this  disposition  of  the  property  the  evi- 
dence, by  a  declslye  and  convincing  pre- 
ponderance, shows  that  both  plaintiffs  and 
defendants  consented.  And  this  disposition 
was  in  accordance  with  the  law. 

Admitting  that  plaintiffs  did  not  consent, 
then  the  possession  of  the  trustee  Harding 
remained  tbe  possession  of  Winchester  and 
Arbogast,  for  the  security  of  their  liabilities, 
and  continues  in  the  recelvor,  for  the  reason 
that  they  have  never  surrendered  their  legal 
right  to  hold  the  property  for  any  other  pur- 
pose than  the  trust  aforesaid;  and  if  such 
trust,  for  any  reason,  should  not  prove  ef- 
fective, they  are  entitled  to  a  restoration  of 
their  possession  and  lien  aforesaid.  While 
an  agent  may  not  transfer  or  assign  his  lien 
to  another.  It  being  personal  to  himself,  yet 
he  may  make  another  his  agent  or  trustee  to 
bold  tbe  property  to  which  the- lien  attaches, 
for  his  benefit,  until  the  lien  is  legally  satis- 
fied. Blgelow  V.  Walker,  58  Am.  Dec.  104. 
Equity  never  requires  an  honest  grantor  to 
surrender  a  right  not  contemplated  or  includ- 
ed within  the  terms  of  an  Ineffective  grant, 
and  when  the  plaintiffs  seek  Its  aid  they 
must  be  prepared  to  do  equity.  Plaintiffs 
may  complain  that  their  funds,  through  their 
ngent,  formed  tbe  Ixisis  of  the  property  in 
controversy.  When  they  repudiated  and 
ignored  the  act  of  their  agent  In  holding  the 
property  as  a  security  for  them,  and  charged 
the  funds  directly  to  Hutton,  they  waived 
the  right  to  seize  the  property  on  the  grounds 
of  a  misapplication  and  breach  of  trust,  and 
afflinned  the  advancements  made  in  excess 
of  the  land  purchases.  Any  loss  they  may 
incur  by  reason  thereof  they  may  charge  to 
their  attempt  to  rid  themselves  of  their 
agent,  Winchester,  by  an  indirect.  Instead 
of  a  straightforward,  coarse.  If  he  had  the 
"big  head,"  their  letters  of  praise  and  con- 
duct of  faith  and  trust  lie  at  tbe  basis  of  it. 
There  is  nothing  In  this  case  to  Indicate  that 
he  was  acting  otherwise  than  zealously,  in 
good  faith,  In  attempting  to  promote  the  re- 
spective Interests  of  both  the  plaintiffs  and 
defendant  Hutton.  He  may  have  made  mis- 
takes and  Incurred  losses.  Such  things  are 
not  uncommon.  "It  is  human  to  err,  but  It 
is  divine  to  forgive."  Plaintiffs  trusted  him, 
and  If,  by  giving  him  their  confidence  and  al- 
lowing him  the  use  of  their  means,  they  led 
others  to  trust  him,  they  should  not  expect 
to  escape  the  consequences  of  their  conduct 
to  tbe  injury  of  innocent  parties  misled 
thereby.  Of  two  innocent  sufferers,  tbe  one 
least  to  blame  has  the  better  equity. 

The  sole  question  for  us  to  decide  is  wheth- 
er the  agency  Hen  of  Winchester  and  Arbo- 
gast is  entitled  to  priority,  as  to  this  prop- 
erty, over  the  Hen  acquired  by  plaintiffs  by 
irtue  of  the  deed  of  trust  from  Hutton.    To 

la  there  can  be  but  one  answer,  and  that 


1b  that  the  Arbogast  creditors,  under  the  cir- 
cumstances of  this  case,  must  be  first  paid 
out  of  the  Arbogast  property,  and  that  tbe 
plaintiffs'  trust  lien,  when  rightly  ascer- 
tained, must  be  postponed  and  made  second 
In  priority,  as  against  such  property.  As  a 
case  of  partnership  In  some  respects  analo- 
gous, see  Darby  v.  Ollllgan,  33  W.  Va.  246, 
10  S.  E.  400;  also  Baer  v.  Wilkinson,  35  W. 
Va.  422,  14  S.  B.  1,— which  cases  would  be 
pointedly  applicable  if  there  was  a  partner- 
ship between  Hutton  and  Winchester.  Tlie 
only  interest,  then,  that  plaintiffs  iMtve  In  tlie 
Arbogast  property  by  virtue  of  the  deed  of 
the  16th  November,  1888,  is  the  right  to  tbe 
residuum  after  the  payment  of  the  agency 
creditors.  They  therefore  liad  such  an  in- 
terest in  the  property  as  justified  the  filing 
of  (heir  bill,  and  if  losses  are  sustained  by 
reason  of  the  Injunction,  the  removal  of  tbe 
trustee,  and  the  appointment  of  a  receiver. 
It  will  probably  fall  most  heavily  upon  them- 
selves. As  the  amount  secured  l^  the  trust 
was  Indefinite,  and  subject  to  settlement,  it 
could  not  be  properly  ascertained  and  fixed 
without  a  complete  adjustment  of  all  the 
transactions  between  the  plaintiffs  and  de- 
fendant Hutton.  B.  Im  Butcher  Is  not  a 
necessary  party  to  this  suit,  for  the  evidence 
shows  tliat  he  long  since  parted  with  Us 
interest  In  tbe  Gauley  partnership  to  his  co- 
partners. This  partnership  was  first  formed 
between  Winchester  and  Hutton.  It  was  for 
a  specific  purpose.  Lands  were  to  be  bought 
as  low  as  possible,  and  Winchester  was  "to 
sell  the  same  for  not  less  than  two  dollars 
per  acre,  and  the  net  proceeds  were  to  be 
divided  between  them.  Winchester  Induced 
the  plaintiffs  to  purchase  the  lands  at  tbe 
price  named  by  agreeing  that  they  should 
have  his  share  of  the  profits,  and  thereby 
ostensibly  led  tfaem  to  take  bis  place  in  the 
partnership.  Defendant  Hutt<«  was  satis- 
fied with  the  price  of  two  dollars  per  acre, 
as  It  realized  a  very  handsome  profit  One 
partner  has  the  right  to  sell  out  to  the  other, 
and  thus  close  the  relation;  and  there  ap- 
pears to  be  no  unsettled  question,  except  as 
to  the  division  or  proper  amount  of  the  prof- 
its. It  Is  true  that  defendant  Hutton  claims 
that  this  Oauley  partnership  had  some  con^j 
nection  with  the  Arbogast  business,  bat  the 
evidence  fails  to  sustain  any  such  claim, 
and  bis  own  conduct  disproves  It,  supple- 
mented as  it  is  by  the  allegation  of  his  an- 
swer. There  are  a  great  many  disputed 
Items  controverted  by  both  plaintiffs  and  de- 
fendant Hutton  In  each  other's  accounts,  and 
yet  the  commissioner,  without  making  an 
Itemised  statement,  charges  defendant  Hut- 
ton with  a  total  sum  of  $132,600.28,  and  cred- 
its him  with  a  total  sum  of  $100,74a93,  find- 
ing a  net  balance  of  $39,910.41,"  Including 
Interest.  The  defendant  excepted  to  the  re- 
port for  this  reason,  as  he  was  unable  to  tell 
what  items  entered  into  these  aggrejnte 
amounts,  and  therefore  he  conld  not  Intelli- 
gently except  to  the  allowance  or  dlsallow- 
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ADce  of  any  special  Item.  This  exception 
should  have  been  sustained,  and  the  report 
recommitted,  with  direction  to  the  commis- 
-sloner  to  make  an  itemized  statemtmt,  show- 
ing item  by  item  the  credits,  debits,  and  all 
sums  disallowed.  In  no  other  way  can  the 
«ourt  examine  and  pass  upon  such  report, 
unless  it  accepts  as  a  finality  the  action  of 
its  commissioner.  Such,  however,  Is  not  the 
law.  A  commissioner  Is  intended  to  aid  the 
-court  This  court  has  Bo  such  officer,  and, 
when  this  duty  has  not  been  properly  pet^ 
formed,  there  is  no  altematlTe  but  to  reverse 
the  case,  and  send  It  beck  to  be  recommitted. 
-To  pursue  any  other  course  would  be  to  try 
the  whole  controversy  de  novo.  Impose  on 
this  court  the  duties  of  a  commissioner,  and 
the  determination  of  the  litigation  as  in  a 
court  of  original,  Instead  of  appellate,  jurls- 
•dictlon. 

There  Is  one.  other  exception  to  the  com- 
missloner's  report  worthy  of  notice  at  the 
present  time,  and  that  is  that  the  commis- 
sioner rejected  from  the  defendant  Button's 
«redlts  all  lands  which  were  not  purchased 
'  within  six  months  of  the  date  of  the  con- 
tract of  the  26tb  May,  1885,  or  which  were 
-conveyed  with  covenants  of  special  warran- 
ty. If  plaintiffs  obtained  such  lands  and 
-conveyances  under  and  by  virtue  of  said  con- 
tract by  extension  of  time  or  otherwise,  and 
have  possession  and  control  thereof,  without 
repudiating  the  same,  they  should  be  charged 
therewith;  but  each  case  must  be  deter- 
mined In  and  of  itself,  which  can  only  be 
^one  when  a  proper  report  Is  mad&  For  the 
foregoing  errors  the  decree  complained  of  Is 
reversed,  set  aside,  and  annulled,  and  this 
-case  is  remanded  to  the  circuit  court,  to  be 
recommitted  to  the  commissioner,  with  direc- 
tion, without  regard  to  his  former  reports,  to 
make  a  complete  Itemized  statement  of  all 
transactions  between  the  defendant  Hutton 
and  the  plaintiffs,  by  themselves  or  through 
their  agent,  Winchester,  giving  and  showing 
all  proper  credits  and  debits,  and  each  item 
disallowed,  and  to  be  further  proceeded  in 
according  to  the  foregoing  opinion  and  rules 
-of  equity. 


STATE  ex  rel.  EWART  v.  JONES. 

(Snpreme  Court  of  North  Carolina.     May  7, 

1886.) 

Cbkatiox  or  Court— Vaoanot  ix  Omcs  o» 
JODSB— Affointmbkt  bt  Qoternob. 
The  general  assembly,  under  authori^  of 
Const,  art  4,  $  30,  providing  that  the  general  as- 
sembly shall  prescriDe  the  manaar  of  electing  the 
presiding  officers  and  clerks  of  inferior  courts 
whi<^  they  shall  establish,  in  passing  Act  1895, 
<;.  7S,  creating  a  criminal  court  with  one  judge, 
provided  that  the  geheral  assembly  should  "elect 
a  person  to  fill  the  vacancy  in  said  office  which 
shall  be  caused  Iqr  the  ratification  of  this  act" 
Tlie  act  was  ratified  Febmary  28d,  and  on  Feb- 
mary  27,  1885,  the  general  assembly  elected  a 
person  to  fill  Ihe  office.  UHd,  that  between  the 
time  of  the  ratification  of  the  act  and  the  election 
of  the  person  to  fill  the  office  no  constitutional  va- 


cancy existed,  so  as  to  authorize  die  governor  te 
appoint  a  Judge,  under  antbority  of  Const  art  S, 
§  10.  proriding  for  the  appointment  by  him  of  all 
officers  whose  officts  are  established  by  the  con- 
stitution and  whose  appointments  are  not  other- 
wise provided  for;  and  article  4,  |  25,  providing 
that  all  vacancies  occnrring  in  offices  [urovided  for 
by  that  article  shall  be  fllled  by  appointment  of 
the  govetnor,  unless  otherwise  provided  for. 
Avery,  J.,  dissenting. 

Appeal  from  superior  court.  Buncombe 
county;  Graham,  Judge. 

Action  of  quo  warranto  upon  the  relation 
of  Hamilton  O.  Ewart  against  Thomas  A. 
Jones,  to  determine  defendant's  right  to  be 
Judge  of  the  criminal  circuit  court  From  a 
judgment  for  defendant,  plaintiff's  relator 
appeals.     Reversed. 

F.  H.  Busbee  and  T.  B.  Pumell,  for  appel- 
lant W.  W.  Jones,  F.  A.  Sondley,  Shepherd 
&  Busbee,  and  T.  F.  Davidson,  for  appellee. 

F-AIBCLOTH,  C.  J.  Under  our  form  of 
government,  the  sovereign  power  tesldee 
with  the  people,  and  to  exercised  by  tlielr 
representatives  In  the  general  assembly. 
The  only  limitation  upon  this  power  is  found 
in  the  organic  law,  as  declared  by  the  dele- 
gates of  the  people  In  convention  assembled 
from  time  to  time.  In  the  constitution  of 
1868,  these  limitations  are  found,  bearing 
upon  Judicial  questions,  mainly  In  article 
4,  and  in  section  4  the  Judicial  power  Is 
vested  In  a  court  for  the  trial  of  impeach- 
ments, a  supreme  court,  superior  courts, 
courts  of  Justices  of  the  peace,  and  special 
courts;  and  the  power  of  such  special  courts, 
as  defined  In  section  19  of  the  same  ar- 
ticle, was  declared  In  State  t;  Pender,  66 
N.  C.  313.  In  the  same  article,  S  25,  It  was 
provided  that  the  governor  should  fill  all  va- 
cancies occurring  in  the  offices  provided  for 
by  this  article  of  the  constitution,  "unless 
otherwise  provided  for,"  and  it  was  held  by 
this  court  tliat  the  words  "unless  otherwise 
provided  for"  meant  unless  otherwise  pro- 
vided for  in  this  constitution.  In  the  con- 
stitution of  1868,  no  criminal  court,  nor  any 
other  court  than  those  provided  In  article  4, 
S  4,  could  be  established  by  the  legislature; 
and  it  is  expressly  provided  In  article  3,  1 10, 
that  the  governor  shall  appoint  all  officers 
whose  offices  are  established  by  this  con- 
stitution, or  which  shall  be  created  by  law, 
and  whose  appointments  are  not  otberwiss 
provided  for,  and  no  such  officer  shall  be  ap- 
pointed or  elected  by  the  general  assembly. 
Thus  It  was  according  to  the  decisions  of 
this  court,  cited  under  the  appropriate  sec- 
tions In  the  present  constitution. 

The  convention  of  1875  revised  and  amend- 
ed the  constitution  of  1868  In  several  re- 
spects, and  in  the  following,  bearing  on  the 
present  question:  (1)  In  article  3, 1 10:  "The 
governor  •  *  *  shall  appoint  all  officers, 
whose  offices  are  established  by  this  consti- 
tution, and  whose  appointments  are  not  oth- 
erwise provided  for";  omitting  the  wor^s. 
"and  no  such  officer  shall  be  appointed  ^r 
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elected  by  tbe  general  aBsembly,"  fonnd  In 
tbe  corresponding  article  and  section  of  tbe 
constitution  of  1868.  (2)  In  article  4.  |  2: 
"Tbe  Judicial  power  of  tbe  state  sball  be 
rested  in  a  court  for  tbe  trial  of  Impeacb- 
ments,"  etc.,  "and  sucb  otber  coorta  Inferior 
to  the  supreme  court  as  may  be  eatabllsbed 
by  law."  (3)  In  arUcle  4,  8  26:  "All  vacan- 
cies occurring  in  tbe  offices  proTlded  for  by 
this  article  of  tbe  constitution  shall  be  filled 
by  tbe  appointments  of  tbe  goyernor,  unless 
otherwise  provided  for.  ♦  ♦  •  If  any  per- 
son elected  or  appointed  to  any  of  said  offices 
shall  neglect  and  fail  to  qualify,  such  office 
shall  be  appointed  to,  held  and  filled  as  pro- 
vided in  cases  of  vacancies  occurring  there- 
in." (4)  In  article  4,  {  30:  "In  case  tbe  gen- 
eral assembly  shall  establish  other  courts 
Inferior  to  the  supreme  court,  tbe  presiding 
officers  and  clerks  thereof  shall  be  elected 
In  such  manner  as  the  general  assembly  may 
from  time  to  time  prescribe,  and  they  shall 
bold  their  offices  for  a  term  not  exceeding 
eight  years."  Upon  this  last  section  (30)  the 
plaintifTs  right  to  tbe  office  sued  for  depends. 
Prom  this  review  we  find  that  under  the 
constitution  of  18QS  tbe  goyernor  filled  all 
Tacancies  provided  for  therein  not  otherwise 
provided  for,  and  that  no  such  officer  could 
be  appointed  or  elected  by  tbe  general  as- 
sembly, and  that  tbe  legislature  had  no  pow- 
er to  establish  other  courts.  And  we  find 
in  the  constitution  of  1875,  {  30,  supra,  that 
tbe  legislature  is  Invested  with  power  to  es- 
tablish other  courts  Inferior  to  tbe  supreme 
court,  and  to  prescribe  the  manner  of  elect- 
ing tbe  presiding  officers  and  clerks  thereof, 
and  this  power  excludes  any  authority  in 
tbe  executive  to  fill  such  an  office,  under  tbe 
provisions  of  the  constitution  to  fill  vacan- 
cies. This  seems  to  be  tbe  plain  and  natural 
meaning  of  the  language  of  sections  SO,  31, 
and  other  sections.  In  further  support  of 
such  construction  and  of  the  Intention,  we 
were  furnished  with  the  Convention  Journal 
of  1876,  pp.  175,  176,  Showing  by  a  direct 
vote  that  the  convention  refused  to  incorpo- 
rate tbe  words,  "and  no  sucb  officer  shall  be 
appointed  or  elected  by  the  general  assem- 
bly," as  it  was  In  section  4  of  tbe  constitu- 
tion of  1868.  The  Intent  of  the  convention 
in  making  those  changes  is  too  plain  to  re- 
quire further  comment  Tbe  general  assem- 
bly (Act  1806,  c  75),  in  pursuance  of  article 
4,  {  30,  supra,  established  a  criminal  circuit, 
composed  of  Buncombe,  Madison,  Haywood, 
and  Hendenon  counties,  providing  for  one 
Judge,  and  prescribing  the  powers.  Jurisdic- 
tion, etc.,  of  said  court  Section  7:  "That 
sucb  Judge  may  be  removed  from  office  for 
the  same  causes  and  in  the  same  manner  as 
a  Judge  of  the  superior  court  and  all  vacan- 
cies in  said  office  sball  be  filled  by  appoint- 
ment of  the  governor,  and  tbe  person  so  ap- 
pointed by  tbe  governor  sb^Il  hold  bis  office 
until  tbe  next  general  election:  provided, 
tbat  tbe  general  assembly  now  In  session 
ihall  elect  a  person  to  fill  tbe  vacancy  in  said 


office,  which  will  be  caused  by  the  ratlflca- 
tlou  of  this  act     Ratified  Feb.  23, 1895." 

On  February  27,  1896,  tbe  legislature  dect- 
ed  the  iflalntiflr,  by  the  requisite  majority,  a 
Judge  of  said  criminal  drcuit  to  fill  the  of- 
fice, as  provided  in  said  act  On  March  12tb 
following,  the  plaintiff  applied  to  the  gov- 
ernor for  his  commission,  which  was  rtfnsed, 
and  on  the  next  day  tbe  governor  nominated, 
appointed,  and  commissioned  the  defendant 
as  Judge  of  said  crifininal  circuit,  wlio  is  now 
in  possession  thereof.  This  exercise  of  power 
by  tbe  governor  was  without  authmity  in  the 
constitution  or  tbe  act  of  assembly.  There 
was  no  vacancy  in  the  office,  such  as  is  con- 
templated by  the  constitution,  to  be  filled  by 
the  governor.  There  was  in  fact  no  vacancy. 
It  was  simply  the  short  interim  between  tbe 
establishment  of  the  office  and  tbe  election  of 
the  person  to  fill  It  Was  It  necessary  for  the 
legislature  to  elect  the  officer  In  the  same 
breath  that  created  the  office,  In  order  to  pre- 
vent a  constitutional  vacancy  to  be  filled  oy 
the  executive,  when  the  act  Iteelf  declared  tbe 
purpose  of  that  body  to  elect  the  officer?  Tbe 
question  seems  to  furnish  tbe  answer.  Tbe 
fact  that  the  word  "vacancy"  la  used  in  tbe 
proviso  does  not  aflFect  the  question.  Sup- 
pose the  legislature  had  declared  that  the  in- 
terim of  four  days  should  or  should  not  be  a 
vacancy,  that  would  not  help  the  matto-;  for 
it  Is  not  tbe  province  of  that  body  to  deto-- 
mlne  tbe  legal  eflTect  and  consequences  of  Its 
own  action.  It  is  manifest  that  the  purpose 
was  to  prevent  a  constitutional  vacancy.  The 
caae  of  People  t.  Wilson,  72  N.  C.  155,  has 
been  Invoked  on  this  question.  There,  D.  M. 
Starbuck  had  been  duly  elected  Judge  of  tbe 
eighth  Judicial  district  and  after  long  delay 
be  declined  to  accept,  and  so  notified  tbe 
governor.  This  court  held  tbat  to  be  a  vacan- 
cy to  which  the  governor  should  appoint  ex 
neceasltate,  as  tbe  legislature  was  forbidden 
to  fill  the  place  by  article  3,  {  10,  and  on  tbe 
ftirther  ground  that  the  public  would  safFer 
without  a  Judge  for  the  district  Here  tbe 
legislature  had  the  constitutional  power  to 
create  the  office  and  fill  it  and  the  plaintiff 
was  ready,  and  tried  to  enter  promptiy. 
There  is  no  analogy.  Our  opinion,  then.  Is 
tbat  the  plaintiff  is  entitied  to  the  office  sued 
for,  and  tbat  the  Judgment  below  is  erroneous. 
Reversed. 

AVERT,  J.  (concurring).  Tbe  power  to  fill 
by  appointment  all  vacancies  occurring  in 
the  offices  provided  for  by  tbe  article  devoted 
to  the  Judicial  department  was  conferred  ui>- 
on  the  governor  of  the  state,  both  by  section 
31  of  article  4  of  the  constitution  of  18G8,  and 
by  that  section  as  amended  by  the  oonsUtti- 
tional  convention  of  1875  (Const  art  4,  i  25). 
unless  otherwise  provided  for.  The  provi- 
sions added  to  tbe  original  section  were  man- 
ifestly made  In  view  of  the  decision  of  this 
court  In  People  v.  Wilson,  72  N.  C.  155,  and 
were  intended  to  limit  the  tenure  of  tbe  ap- 
pointees of  the  chief  executive,  whether  bo 
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fill  a  Tacancy  by  the  de&tb  or  reaiKnatlon  of 
an  Incamboat,  or  by  the  refusal  of  a  i>er8on 
elected  to  qualify  in  the  time  Intervening  be- 
tween the  making  of  the  appointment  and  the 
next  regular  election  for  members  of  the  gen- 
eral assembly,  together  with  a  reasonable  in- 
terval for  qualiflcatlon.  The  constitution,  as 
amended  In  1S75,  added  to  the  list  of  tribu- 
nals, to  which  the  Judicial  power  of  the  state 
was  delegated,  in  addition  to  superior  courts 
and  courts  of  juBtlcee  of  the  peace,  ."such  oth- 
er coarta  inferior  to  the  supreme  court  as 
might  (may)  be  established  by  law."  After 
giving  to  the  legislature,  in  section  12,  art 
4,  the  power  to  allot  and  distribute  the  Juris- 
diction not  pertaining  to  the  supreme  court 
among  the  courts  established,  or  which  might 
be  established,  by  law,  the  convention  of  1875 
made  specific  provision  for  filling  the  oHice 
of  Judge  of  any  new  tribunal  which  might  be 
created  by  the  legislature,  in  pursuance  of 
section  SO,  art  4,  upon  the  construction  of 
which  this  controversy  mainly  dq>ends,  and 
which  is  as  follows:  "In  case  the  general  as- 
sembly shall  establish  other  courts  inferior  to 
the  supreme  court,  the  presiding  officers  and 
clerks  thereof  shall  l>e  elected  In  such  manner 
as  the  general  assembly  may  from  time  to 
time  prescribe,  and  they  shall  hold  their  of- 
fices for  a  term  not  exceeding  eight  years." 
The  office  of  Judge  of  "the  criminal  circuit 
court  of  Buncombe,  Madison,  Henderson  and 
Haywood  counties"  is  the  subject-matter  of 
this  controversy,  and  was  created  by  a  statute 
(Laws  laOD,  c.  75)  ratified  February  23,  lUUS. 
It  Is  provided  in  section  7  of  the  act  that  an 
election  shall  tie  held  for  the  first  full  term 
of  four  years  at  the  next  general  election, 
and  that  vacancies  In  the  office  shall  be  filled 
by  the  governor,  subject  to  the  oondltion, 
however,  "that  the  goieral  assembly  now  In 
session  shall  elect  a  person  to  flU  the  vacancy 
in  said  office,  which  shall  be  caused  by  the 
ratification  of  this  act";  and  that  "said  pet^ 
son  shall  bold  his  office  until  bis  successor 
shall  be  elected  by  the  qualified  voters  of  said 
counties  of  Buncombe,  Madison,  Haywood 
and  Henderson  at  the  next  general  election, 
and  the  person  so  elected  shall  hold  his  term 
of  office  as  provided  In  section  6"  (for  a  term 
of  four  years).  On  the  27th  of  February, 
18U5,  the  general  assembly  proceeded  to  elect 
a  person  to  fill  the  office  till  the  next  general 
election,  and  the  relator,  Ewart,  received  the 
requisite  majority  of  both  bouses.  The  gov- 
ernor subsequently  sent  the  name  of  the  de- 
fendant, Jones,  to  the  senate  for  confirmation, 
and,  on  failure  of  that  body  to  act  on  his 
recommendation,  issued  a  commission  to  the 
defendant,  and  by  virtue  of  this  appointment 
he  is  tlie  present  incumbent 

The  right  of  the  governor  to  exercise  the 
power  of  appointment  conferred  by  section 
25,  art  4,  is  contingent  upon  the  occurrence 
of  a  Vacancy,  and  the  absence  of  any  other 
express  provision  for  filling  it  Conceding 
that  ^  vacancy  occurred  Immediately  on  the 
ratification  of  the  act,  on  February  23d,  and 


existed  at  least  till  February  the  27th,  the 
controversy  Is  narrowed  down  to  the  point 
whether  the  general  assembly  was  vested 
with  authority  to  provide  by  the  act  that 
such  vacancy  should  be  filled  by  the  sub- 
sequent election  during  the  same  session. 
The  warrant  of  authority  for  electing  the  re- 
lator is  to  be  found,  as  his  counsel  contend, 
in  the  provision  of  section  30,  art  4,  of  the 
constitution,  that  the  "presiding  officer  and 
derk  shall  be  elected  in  such  manner  as  the 
general  assembly  may  from  time  to  time 
prescribe."  The  constitutional  amend- 
ments, made  In  1875.  were  ratified  by  the 
people  In  1878,  and  took  effect,  in  accord- 
ance with  the  ordinance  of  the  convention, 
on  the  1st  day  of  January,  1877.  On  the 
10th  day  of  the  following  March,  a  criminal 
court  for  Wake  county  was  created  by  stat- 
ute, and  It  was  provided.  In  sections  S,  9, 
and  11  of  the  act  (liaws  1876-77,  c.  271), 
that  the  Judge,  s<dlcitor,  and  clerk  should 
lie  elected  by  the  general  assembly.  In  the 
case  of  State  v.  Oales,  77  N.  0.  283,  brought 
by  the  clerk  of  the  superior  court  to  test 
the  right  of  the  clerk  of  the  new  criminal 
court,  elected  by  the  leglalatnre,  to  take  from 
the  plaintiff  the  emoiunents  inuring  to  the 
former  from  the  criminal  business  thereto- 
fore cognizable  exclusively  In  the  superior 
court,  it  was  held  that  the  act  establishing 
the  tribunal  was  constitutional,  and  that  the 
plaintiff  accepted  his  office  in  contempla- 
tlon  of  the  legislative  authority,  under  sec- 
tion 19,  art  4,  of  the  constitution  of  1868, 
authorizing  the  creation  of  special  courts,  to 
diminish  its  emoluments  as  an  incident  to 
the  transfer  of  the  criminal  business  to  any 
other  court  which  it  had  the  power  to  cre- 
ate. The  court  said:  "He  [Bunting]  took 
his  office,  therefore,  with  a  knowledge  that 
the  legislature  might  establish  a  criminal 
court  substantiaUy  the  same  with  that  which 
they  did  establish  by  the  act  of  1876-77,  c 
271,  under  the  amended  constitution,  and  of 
which  they  made  the  defendant  clerk." 
The  authority  of  the  legislature  of  1876-77 
to  elect  a  clerk  was  derived.  If  It  existed, 
from  section  80,  art  4,  of  the  amended  con- 
stitution, and  could  not  be  sustained  with- 
out holding  by  an  unavoidable  implication 
tliat  the  "presiding  officer,"  whose  office  Is 
coupled  with  that  of  clerk  in  tliat  section, 
could  likewise  be  rightfully  chosoi  by  the 
same  body.  While  the  question  was  not  dis- 
cussed, yet  In  order  to  reach  the  conclusion 
announced  the  court  must  have  been  of  opin- 
ion, not  only  tliat  the  legislature  had  the 
power  to  create  the  court,  but  to  elect  the 
clerk  whose  right  to  the  fees  was  sustain- 
ed. If  the  legiaUture  of  1876-77  had  the 
power  to  elect  a  clerk,  bow  can  it  be  con- 
tended that  In  coupling  "the  presiding  offl- 
cers  and  clerks,"  the  same  authority  was 
not  conferred  as  to  the  Judge  both  of  that 
court  and  of  the  criminal  dicnlt  created  by 
the  act  of  1895? 
It  Is  insisted  that  the  power  of  appoint- 
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ment  U  vested  In  the  governor  by  eectlon 
10,  art  3,  of  the  constitution,  which  empow- 
ers him  to  "nominate  and  by  and  with  the 
advice  of  the  senate  to  appoint  all  officers 
whose  offices  are  established  by  this  consti- 
tution and  whose  appointments  are  not  oth- 
erwise provided  for."  The  section  (Bat- 
tle's Kevisal,  p.  42;  Const  18R8,  art  4,  {  10) 
for  which  this  was  substituted,  by  the  con- 
vention of  1875,  contained,  in  addition  to 
what  is  preserved  in  the  present  section,  the 
inhibitory  provision  that  "no  such  officer 
shall  be  appointed  or  elected  by  the  general 
assembly."  It  was  In  construing  the  sec- 
tion, as  it  then  stood,  and  when  there  was 
no  conflicting  provision  elsewhere  in  the  in- 
strument, that  it  was  held  In  People  v. 
Bledsoe,  68  N.  0.  457;  People  v.  McKee,  Id. 
429;  and  People  v.  Mclver,  Id.  467,— that 
the  legislature  was  not  only  not  empowered, 
but  was  expressly  prohibited,  from  appoint- 
ing trustees  of  the  university  and  the  other 
officers,  the  validity  of  whose  elections  was 
the  question  involved  in  those  controversies. 
Section  13,  art  9,  of  the  constitution  of  1868, 
was  subsequently  amended  so  as  to  give  to 
the  general  assembly  "power  to  provide  for 
the  election  of  trustees  of  the  University  of 
North  Carolina."  After  this  alteration  In 
the  organic  law,  an  act  (Laws  1873-74,  c. 
64)  was  passed  empowering  both  houses  of 
the  general  assembly,  by  Joint  ballot,  to 
elect  64  trustees  of  the  university,  and  un- 
der its  provisions  the  legislature  proceeded 
to  elect  In  Trustees  v.  Mclver,  72  N.  O.  76, 
Justice  Bynum,  In  an  able  opinion  delivered 
for  the  court,  and  Chief  Justice  Pear^n,  in 
a  concurring  opinion,  reached  the  conclusion, 
in  spite  of  the  prohibitory  clause  which  then 
remained  as  a  part  of  section  10,  art  8, 
that  the  amendment  of  1873  did  provide, 
within  the  meaning  of  the  constitution,  an- 
oth&t  mode  of  selecting  trustees  than  by  ap- 
pointment by  the  governor,  and  that  the  act 
of  the  legislature,  in  pursuance  of  which  the 
trustees  were  elected,  was  constitutional. 

If  the  grant  of  power  to  the  legislature 
to  provide  for  electing  trustees  was  proper- 
ly held  to  authorize  the  election  by  the  gen- 
eral assefnbly,  subject  to  the  same  qualifica- 
tion ("unless  otherwise  provided  for")  which 
is  found  In  article  4,  S  25,  and  despite  an 
additional  prohibition  against  legislative  ap- 
pointment, It  would  seem  unreasonable  to 
allow  the  same  qualification  to  restrict  the 
delegation  of  authority  to  elect  Judges  in 
language  equally  as  clear.  The  subtle  dis- 
tinction, which  counsel  contend  may  be  fair- 
ly drawn  between  the  grant  of  the  power  to 
provide  for  the  election  of  an  officer  and  the 
authority  to  prescribe  the  manner  of  electing 
him,  does  not  seem  to  exist,  or  is  entirely 
immaterial  for  the  purposes  of  this  discus- 
sion. The  analogy  between  the  case  of 
Trustees  v.  Mclver  and  that  at  bar  Is  ob- 
vious and  striking.  It  must  be  noted  tliat 
aU  of  the  cases  cited  from  our  own  Iteports 
to  rastaln  the  right  of  the  defendant  were 


opinions  in  support  of  the  executive  power 
of  appointment  when'  the  express  grant 
was  made  to  the  governor,  and  there  was  no 
conflicting  constitutional  provision  to  bring 
the  qualification  into  operation. 

It  Is  conceded  that  the  constltatton  of  186S 
vested  the  geneml  power  of  appointment  to  fill 
vacancies,  occurring  both  in  Judicial  and  ex- 
ecutive offices,  in  the  governor,  subject  only 
to  any  express  provisions  in  the  organic  law 
itself  for  .filling  them  otherwise,  and  the  au- 
thority of  the  legislature  has  been  extended 
from  time  to  time,  since  that  constitution  was 
framed,  by  express  delegation  of  authority  a» 
to  some  of  Ijoth  classes  of  officers,  and  by  re- 
inoving  the  express  restriction  in  article  3. 
But  l>efore  any  such  express  power  was  given 
or  limited  to  the  chief  executive,  when  by  the 
constitution  as  amended  in  1836  no  express 
grant  of  authority  to  appoint  or  elect  was  con- 
ferred upon  either  of  the  co-ordinate  depart- 
ments, the  residuary  power  of  the  people  to 
provide  for  filling  offices  already  existing,  and 
to  create  otliers,  was  exercised  by  their  rep- 
resentatives in  the  general  assembly.  As  an 
instance  of  this  kind,  it  seems  that  the  gen- 
eral assembly,  at  its  session  of  1866-67,  passed 
an  act  (chapter  27)  providing  for  the  estaltUab- 
ment  of  a  criminal  court  for  tlie  city  of  New- 
bem,  and  for  the  election  by  the  two  hoaae« 
of  a  presiding  Judge,  and  that  in  pursoanoe  of 
the  act  Judge  Oreen  was  duly  elected,  and  It 
is  a  part  of  the  Judicial  history  of  the  state 
that  the  authority  of  the  court  was  recognized 
by  this  court  as  a  part  of  our  Judicial  sys- 
tem. By  my  silence,  I  must  not  be  under- 
stood as  conceding  the  soundness  of  the  legal 
proposition  of  counsel  that  section  37,  art  1, 
of  the  constitution,  was  Intended  as  a  restric- 
tion upon  the  power  of  the  general  assembly, 
as  the  direct  representatives  of  the  people. 
Another  construction  of  the  same  clause  is 
based  upon  the  idea  that  the  representatives 
of  the  people  are  vested  with  a  delegated  au- 
thority, restricted  only  to  the  extent  of  the 
express  grants  in  the  state  constitution  to  tlte 
other  coK>rdInate  departments  and  by  the  au- 
thority delegated  to  the  federal  government 
Under  tliat  interpretation,  "all  power  not  del- 
egated" in  the  constitution  "remains  in  the 
people,"  to  be  exercised  through  their  repre- 
sentatives, and  is  not  to  be  considered  as  In 
abeyance,  so  that  it  cannot  be  exercised, 
however  urgent  the  necessity  for  its  exei^ 
dse  for  the  public  benefit  except  when  the 
people  assemble  by  their  delegates  in  conven- 
tion. I  do  not  decide  this  inta«stlng  ques- 
tion, because  it  is  not  essential  that  we  should 
do  BO,  but  we  present  both  sides  of  it  to  ex- 
clude a  conclusion  that  might  be  drawn  from 
a  failure  to  notice  the  contention  of  counsel. 
For  the  reasons  given,  the  Judgment  of  the 
court  below  is  reversed. 

The  f<««going  opinion  was  submitted  tenta- 
tively, only  as  an  embodiment  of  my  own 
views  before  that  of  the  conrt  was  prepared. 
It  encountered  objection  on  the  part  of  my 
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brethren  tipon  the  ground  that  It  conceded  the 
existence  of  a  vacancy  between  the  time  when 
tbe  act  took  effect  and  the  election  of  the  re- 
lator. It  was  intended  only  to  admit,  for  the 
sake  of  the  argument,  that  when  the  legisla- 
ture provided  for  filling  "the  vacancy  In  said 
oflBce,  which  shall  be  caused  by  the  ratifica- 
tion of  this  act,"  the  constmctlon  which  they 
plainly  put  upon  the  constitution  might  by 
poaslblllty  have  been  correct,  but  not  that  it 
waa  an  interpretation  adopted  by  the  court 
It  is  entirely  unnecessary,  in  the  decision  of 
tbe  points  Involved  In  this  case,  to  determine 
whether  a  vacancy,  within  the  meaning  of  ar- 
ticle 4,  I  25,  for  which  the  governor  can  In 
any  event  designate  the  first  incumbent,  oc- 
carted  on  the  ratlflcation  of  the  act,  since  ev- 
ery member  of  the  court  concurs  in  the  view 
that  the  legislature,  in  the  exercise  of  the 
power  granted  by  article  4,  1 30,  bad  provided 
otherwise.  I  deeply  regret  that  the  majority 
of  the  court  deem  It  proper  to  define  "a  va- 
cancy," when  without  raising  that  question  we 
might  have  had  the  advantage  of  entire  ima- 
Dlmlty  In  oar  opinion,  with  such  additional 
weight  as  tbe  fact  Is  generally  considered  as 
giving  to  the  deliverances  of  appellate  courts. 
I  shall  not  enter  upon  the  discussion  of  the 
sonndneBB  of  the  doctrine  that  an  office  can 
be  created  and  remain  unfilled  without  caus- 
ing  a  vacancy.  When  that  question  shall  be 
fairly  presented,  I  shall  take  occasion  to  give 
at  length  my  reasons  for  dissenting  from  the 
views  of  the  majority  of  the  court  Meantime 
I  Tenture  to  express  my  regret  that  bu<*  a 
barrier  to  united  action  has  been,  as  it  seems 
to  me,  unnecessarily  interposed.  Concurring 
in  tbe  conclusion  of  the  court  I  dissent  from 
the  proposition  that  there  was  no  vacancy  be- 
tween the  ratification  of  the  act  and  the  elec- 
tion of  the  rdator. 


KLINE  v.  BRYSON  CITY  MANUF'G  CO. 
(Sapreme  Court  of  North  Carolina.     May  7, 

1895.) 
CaANoa  ov  Vbmue — Actioit  aoainst  Forbios 

CORPORATIOS. 

1.  A  domestic  corporation  has  no  residence, 
within  the  meaning;  of  Code,  {  192,  providing 
that,  where  the  action  does  not  have  to  be  brought 
where  the  canae  of  action  arose,  it  shall  be  tried 
in  tbe  conn^  in  which  one  of  the  parties  to  the 
action  resides,  and  if  the  plaintiff  is  a  nonresident, 
and  defendant  resides  within  the  state,  then  in 
any  connty  wlilcb  the  plaintiff  ma;  desiKnate, 
and  an  action  may  therefore  be  brought  against  it 
by  a  nonresident  plaintiff  in  any  county. 

2.  Where  a  defendant  obtains  a  change  of 
venae  under  Code.  S  195,  in  order  to  promote  "the 
convenience  of  witnesses  and  tbe  ends  of  justice," 
and  fails  at  the  next  term  to  doclcet  the  transcript 
in  the  county  to  which  transfer  is  made,  the  order 
is  properly  stricken  ont  by  the  court  granting  it. 

3.  The  residences  of  oflScers  and  directors  of  a 
corporation  cannot  be  imputed  to  the  corporation. 

Appeal  from  superior  court.  Buncombe 
county;   Boykln,  Judge. 

Action  by  Lewis  T.  Kline  against  the  Bry- 
son  City  Manofacturing  Company.    From  a 


judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Fry  &  Newby,  for  appellant  X  H.  Merri- 
mon,  for  appellee. 

CLARK,  J.  In  Fisher  v.  Mining  Co.,  105 
N.  C.  123, 125, 10  S.  E.  1055,  It  Is  said  that  If. 
after  obtaining  an  order  for  the  removal  of 
a  cause  to  another  county,  the  party  obtain- 
ing the  order  does  not  docket  the  transcript 
at  the  next  term  of  the  court  to  which  It  Is 
removed,  tbe  court  from  which  it  has  been 
ordered  to  be  removed  can  at  tbe  first  term 
held  thereafter,  on  proof  of  such  failure, 
strike  out  the  order  of  removal.  This  la  in 
analogy  to  an  appeal  to  this  court  in  which, 
if  the  transcript  is  not  docketed  here  at  the 
next  term,  the  court  below,  on  proof  of  that 
fact,  may,  on  proper  notice,  adjudge  the  ap- 
peal abandoned,  and  proceed  accordingly. 
Avery  v.  Fritchard,  93  N.  C.  266.  The  de- 
fendant insists,  however,  that  this  being  a 
case  where  the  removal  was  a  matter  of 
right,  and  not  resting  in  tbe  discretion  of  the 
judge,  it  was  incumbent  upon  the  opposite 
party,  and  not  on  itself,  as  the  mover,  to 
have  the  transcript  docketed  in  the  court 
to  which  It  was  ordered  to  be  removed. 
Whether  such  distinction  exists  is  not  before 
us  now,  because  the  removal  was  not  im- 
I>eratlve,  but  it  rested  in  the  sound  dis- 
cretion of  tbe  court  whether  "the  conven- 
ience of  witnesses  and  the  ends  of  justice 
would  be  promoted  by  tbe  change."  Code, 
i  196  (2).  Code,  |  194,  applies  to  foreign 
corpQiatlona.  The  defendant  1b  a  domestic 
corporation,  and  for  the  purposes  of  venue 
may  be  sued  in  the  county  where  tbe  plain- 
tiff  resides,  or,  if  he  is  a  nonresident,  in  any 
county,  subject  to  the  xwwer  of  the  court  to 
change  tbe  venue.  Code,  {  192.  ^  There  is 
no  statute  requiring  that  a  domestic  corpo- 
ration shall  be  sued  In  the  county  where  It 
has  its  principal  place  of  business.  If  this 
were  so,  fire  insurance  companies  could  be 
sued  upon  their  policies  only  in  the  county 
where  their  principal  office  Is  located,  and 
actions  for  damages  against  railroad  cor- 
porations, for  the-  same  reason,  could  only 
be  brought  In  three  or  four  counties  in  tbe 
state.  There  was  a  statute  (Acts  1868-69,  c. 
257)  for  a  brief  period  which  provided  that 
a  railroad  corporation  could  only  be  sued  In 
some  county  In  which  part  of  its  track  was 
located.  Graham  v.  Railroad  Co.,  64  N.  C. 
631.  But  this  was  soon  repealed  by  Acts 
1870-71,  c.  281.  Kingsbury  v.  Railroad  Co.. 
66  N.  C.  284.  A  corporation  has  a  principal 
place  of  business,  but  It  has  no  "residence," 

» Code,  I  192,  provides  that  actions  other 
than  those  which  are  to  be  tried  in  the  coun- 
ty where  the  cause  of  action  arose  shall  be  tried 
in  the  county  in  which  a  party  to  the  action  at 
the  commencement  thereof  resides,  and,  if  none 
of  the  parties  reside  within  the  state,  then  in 
any  county  wMch  tbe  plaintiff  Bball  designate, 
subject  to  the  power  of  the  court  to  change  the 
place  of  trial  in  the  cases  provided  by  statute. 
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wltbln  the  meaning  of  section  192  of  the 
Code,  and  the  residence  of  Its  officers  and  di- 
rectors cannot  be  Imputed  to  the  corporation. 
The  defendant  having  failed  to  docket  the 
transcript  In  Swain  superior  court  at  the 
next  term  after  it  obtained  the  order  of  re- 
moval, the  Judge  at  the  next  succeeding 
term  of  Buncombe  superior  court  which  was 
held  thereafter  properly  struck  out  the  or- 
der.   No  error. 


BANK  OF  NEW  HANOVER  et  al.  t. 
ADRIAN  et  aL 

(Supreme  Court  of  North  Carolina.     April  3(^ 

1805.) 

Is8ui  AS  TO  Fraud— QcESTiox  roa  Jurt— E<)ditt 

JCRIBDICTIOV. 

In  nn  action  of  foreclosure  against  the  as- 
signee of  an  insolvent  mortgagor,  the  complaint 
disclosed  that  the  mortgage  was  given  to  secure 
notes  payable  in  three  years,  at  4  per  cent,  per  an- 
num, and  was  not  filed  till  the  mortgagee  became 
insolvent;  and  to  the  answer,  which  alleged  that 
the  mortgage  was  given  onder  an  agreement  and 
with  intent  to  defraud  the  mortgagor's  creditors, 
plaintiff  demurred.  Bdd,  that  neither  party  was 
entitled  to  equitable  relief,  and  the  issue  as  to 
the  fraudulent  character  <tf  the  mortgage  should 
be  tried  by  a  court  of  law  and  a  Jury.  Avery,  J., 
dissenting. 

Appeal  firom  superior  court,  New  Hanover 
county;  Brown,  Judge. 

Action  by  the  Bank  of  New  Hanover  and 
Jtmius  Davis,  Its  receiver,  against  B.  K. 
Bryan,  as  assignee  of  Adrian  &  Vollers,  to 
toeeeloae  a  mortgaga  From  a  judgment  for 
plalntiffB,  defendant  appeals.    Reversed. 

On  February  27,  18»3,  Adrian  &  VoUers 
executed  their  notes  to  the  Bank  of  New  Han- 
over In  the  sum  of  $90,000  payable  three  years 
after  date,  bearing  4  per  cent,  interest,  pay- 
able quarteriy,  and  on  the  same  day  executed 
a  mortgage  to  secure  the  payment  of  said 
sum,  which  was  registered  June  19,  liSiS, 
the  day  on  which  said  bank  closed  its  doors 
and  ceased  to  do  business.  On  June  20,  189a, 
said  Adrian  &  VoUers  made  an  assignment 
to  the  defendant  E.  K.  Bryan  in  trust  for 
their  creditors,  conveying  all  their  property. 
Including  the  property  dcjcribed  in  said  mort- 
gage deed.  On  June  19,  1893,  an  action  was 
duly  Instituted  and  pending  In  the  superior 
court  of  New  Hanover  county,  wherein 
Gabriel  Holmes  and  J.  H.  Wato-s,  who  sue 
in  behalf  of  themselves  and  all  other  cred- 
itors of  said  bank,  are  plaintiffs,  and  the 
Bank  of  New  Hanover  and  others  are  defend- 
ants, In  which  proceeding  plaintiff  Davis  was 
appointed  receiver  of  said  bank.  The  pres- 
ent action  to  foreclose  said  mortgage  was 
commenced  September  12,  1893,  and  the  de- 
fendant E.  K.  Bryan,  as  assignee  of  said 
mortgagors,  filed  an  answer,  alleging  that 
said  notes  and  mortgage  were  made  and  de- 
livered under  an  agreement  and  with  Intent 
to  hinder  and  delay  the  creditors  of  said 
Adrian  &  VoUers,  and  prays  to  have  said 


mortgage  deed  declared  void,  and  tiiat  plain- 
tiffs convey  to  defendant,  ete.  The  plain- 
tiffs demurred  to  said  answer,  whicb  waa 
sustained,  with  Judgment  of  foredosore  in  Ca- 
Tor  of  plaintiffs,  and  defendant  appealed. 

D.  L.  Russell,  for  appellant    George  Bonn- 
tree  and  E.  S.  Martin,  for  appellees. 

FAIRCLOTH.  0.  J.  It  Is  conceded  tbat. 
ordinarily,  a  court  of  equity  will  not  Interface 
between  parties  to  a  covinous  agreement,  but 
will  leave  them  to  their  strict  legal  remedies; 
also,  as  it  has  been  held,  that  either  party  In 
pari  delicto  may,  by  complaint,  answer,  or 
proof,  bring  to  the  attention  of  the  court  any 
fraudulent  transaction  to  prevent  the  otiier 
from  recovering  the  fruits  of  eudi  transaction. 
Turner  v.  Eford,  5  Jones,  Eq.  106,  and  subse- 
quent cases.  Our  view  is  that  in  such  cases  a 
court  of  equity  will  stay  its  hand,  and  leave 
the  parties  where  they  are,  to  exercise  t^elr 
rights  as  they  may  be  permitted  In  a  oonrt 
of  law.  As  no  equity  to  either  party  can  arise 
out  of  an  Inequitable  and  Illegal  agreement, 
we  fall  to  see  bow  this  court,  in  the  exercise 
of  Its  equitable  Jurisdiction,  can  aid  eltlier 
party  to  such  dealings.  It  is  a  court  of  ooo- 
Bclence,  and  within  the  scope  of  Its  poweis 
will  be  governed  by  Its  own  rulea  We  are 
not  aware  of  any  decision  of  this  court  in 
which  It  is  held  that  It  Is  moved  or  reattained 
by  the  statute  of  frauds  (Code,  U  1545,  1546). . 
It  Is  true  that  In  some  respects  equity  fol- 
lows the  law,  but  never  to  the  extent  of  aid- 
ing In  the  consummation  of  an  Illegal,  im- 
mwal,  or  fraudulent  contract  Lord  Kenyon 
once  said:  "It  is  safest  to  preserve  the  and^it 
landmarks  of  the  law;"  and  Pearson,  O.  J., 
said:  "If  the  dividing  line  between  law  and 
equity  be  destroyed,  the  science  of  law  'will 
be  In  utter  confusion,  and  no  one  will  be  able 
to  see  his  way."  Turner  v.  Bford,  5  Jones, 
Eq.  106,  was  a  bill  to  compel  a  conveyance  on 
a  parol  trust  but  It  appeared  that  the  agree- 
ment was  fraudulent  and  the  court  declined 
interfering  to  compel  a  conveyance  of  tlie  le- 
gal tiUe.  In  Triplett  v.  Witherapoon,  T4  N. 
O.  476,  the  court  said:  "Equity  will  not  inter- 
fere to  set  up  any  transaction  founded  *n 
fraud,  certainly  not  against  a  purchaser  tor 
value,  but  will  leave  the  parties  to  tb^r  le- 
gal rights."  In  Ellington  r.  Carrie,  5  Ired.  Eq^ 
21,  upon  a  bill  to  avoid  a  deed  made  to  de- 
fraud creditors,  the  court  said:  "Equity  wlU 
not  interfere  with  the  operation  of  tlie  stat> 
ute  at  the  instance  of  either  party  to  a  fraudu- 
lent conveyance."  In  York  v.  Merritt  77  N. 
O.  213,  the  action  was  by  the  grantee  against 
the  grantor  for  possession  of  the  land  convey- 
ed to  defraud  creditors.  The  court  said: 
"When  the  parties  have  united  In  a  transac- 
tion to  defraud  another  or  others,  or  ttie  piit>- 
Uc,  or  the  due  administration  of  Justice,  or 
which  iB  against  public  policy,  or  contra  bonos 
mores,  the  courts  wUl  not  enforce  It  again« 
either  party."    Again,  in  same  case  (HO   N. 
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G.  286,  290),  it  was  beld  "that  the  plalntUb 
conld  recover  [meaning  in  a  court  of  law],  aa 
tliey  were  in  pari  delicto,  and  thla  court  [equi- 
ty], in  the  exercise  of  its  equitable  Jnilsdlc- 
tlon,  cannot  interfere  to  give  relief."  State 
T.  Beyers,  88  N.  O.  588,  was  a  case  In  which 
defendant  perpetrated  a  fraud  on  the  state 
by  ptirchasing  land  which  he  knew  had  been 
previously  granted;  and  in  the  opinion,  Buf- 
tin,  J.,  said,  on  page  692:  'TThere  Is  no  prin- 
ciple better  established  than  that  It  is  the  du- 
ty of  every  court  to  withdraw  its  countenance 
from  every  contract  or  other  act  the  direct  ob- 
ject or  probable  tendency  of  which  is  Inju- 
rioua  to  good  morals,  or  contrary  to  public 
policy.  *  *  *  No  court  will  lend  assistance 
to  one  who  founds  his  cause  of  action  upon 
an  illegal  act,  to  which  he  waa  himself  a  par- 
ty. As  soon  as  the  court  perceives  that  the 
action  i»oceeds  ex  turpi  causa,  and  that  the 
plaintiff's  hands  are  polluted.  It  withholds  its 
aid;  not  out  of  any  consideration  for  the  de- 
fendant, but  because  it  will  not,  on  the  score 
of  example  and  public  policy,  give  counte- 
nance to  such  a  plaintltC."  In  Biookover  v. 
Hunt,  1  Mete.  (Ky.)  665,  the  court  held:  "A 
court  of  equity  will  not  relieve  the  mortgagor 
from  the  consequences  of  his  own  fraudulent 
act,  nor  wOl  it  aid  the  mortgagee  In  secur- 
ing bim  In  the  enjoyment  of  the  property, 
when  Its  Interpretation  is  necessary  for  that 
purpose.  The  mortgagee  la  left  to  his  legal 
remedlea"  In  Creath's  Adm'r  v.  Sims,  S 
How.  204,  the  following  explicit  language  is 
used:  "The  following  principles  of  equity  ju- 
risprudence may  be  affirmed  to  be  without  ex- 
oq>tion:  Whosoever  would  seek  admission  In- 
to a  court  of  equity  must  come  with  dean 
liands;  that  such  a  court  will  never  interfere 
in  opposition  to  conscience  or  good  ftilth. 
*  *  *  A  court  of  conscience  touches  noth- 
ing tbat  is  impure,  and  the  answer  to  the  par- 
ty is:  'However  unworthy  may  have  been  the 
oiMidact  of  your  opponent,  you  are  confessedly 
in  pari  delicto,  •  •  •  and  precisely,  there- 
tan.  In  the  position  in  which  you  have  placed 
yourself.  In  that  position  we  must  leave 
you.'  "  We  think  all  the  cases  cited  can  b« 
reconciled  with  the  foregoing  genetal  prin- 
ciples. We  aanune  nothing  unfavorable  to  ei- 
ther party,  except  as  it  appeara  from  the  allfr- 
gatlona  and  admiasions. 

The  complaint  alleges  that  the  mortgagora^ 
Adrian  &  Vollera,  are  Insolvent;  that  they  ex- 
ecuted  thdr  notes  and  mortgage  for  $90,000  to 
the  plaintiffs,  payable  three  yean  after  date^ 
bearing  Interest  at  4  per  c^it.  per  annum. 
Would  not  a  few  such  transactions  dose  the 
doon  of  any  bank  In  the  state?  It  also  al- 
leges that  said  mortgage  was  recorded  in  live 
several  counties,  giving  book  and  page  in 
each,  but  failing  in  each  instance  to  state  the 
day  on  which  it  was  regiatered;  alleging,  al- 
so, that  the  mortgagee  failed  la  business  in 
less  than  four  months,  and  that  tba  mort- 
gagors, on  the  day  after  the  bank  failure, 
conveyed  all  their  property  to  defendant  B. 


K.  Bryan  in  trust  for  their  creditors.  Now, 
do  not  these  badges  of  fraud  disclosed  in  the 
complaint,  with  the  positive  allegations  of 
fraud  found  In  the  answer,  and  admitted  by 
the  plaintiffs  for  the  purposes  of  this  action, 
coupled  with  the  secret  existence  of  the  mort- 
gage nearly  four  months,  and  until  the  mort- 
gagee itself  is  found  to  be  Insolvent  (all  sub- 
ject to  be  explained  and  obviated,  «f  course, 
by  either  party),  present  a  question,  to  wit, 
the  intent  of  the  parties  in  the  execution  of 
the  notes  and  mortgage,  proper  to  be  heard 
by  a  jury  upon  the  proofs?  But  It  is  urged 
that  the  creditora  of  Adrian  &  Vollera  are  not 
parties  to  this  action,  and  thebr  rights  cannot 
be  considered.  We  answer  that  their  trustee, 
E.  K.  Bryan,  Is  here  resisting  plaintiffs' 
claim.  But,  again,  he  to  a  subsequent  pur- 
chaser with  notice,  and  St  18  and  27  Ells, 
postpones  his  to  the  plaintlfCs'  claim.  We 
answer  that  those  are  legal  questions,  to  be 
tried  by  a  court  of  law  and  a  jury  upon  the 
evidence,  q)eclally  as  to  the  intentions  of  the 
parties,  and  that  a  court  of  equity  is  ncri: 
co'hcerned  therewith,  and  will  not  extend  its 
aid  to  either  party,  but  leave  each  in  the 
full  exercise  of  his  legal  righto  as  he  may 
be  advised.  Then,  in  a  case  like  the  present, 
in  which  one  party  alleges  fraud,  and  the  oth- 
er admlto  it,  this  court  is  asked  by  each  par- 
ty for  equitoble  relief,  but,  for  reaaans  al- 
ready stoted,  we  cannot  extend  it  to  either 
party.  The  demurrer  Is  overruled,  and  the 
cause  remanded.    Judgment  reversed. 

AVBRY,  J.  (dissenUng).  It  Is  the  unlveraal 
rule,  to  which  the  search  to  find  an  excep- 
tion in  cases  adjudicated  in  our  own  court 
or  elsewhere  will  be  In  vain,  that  the  gran- 
tor in  a  fraudulent  deed,  whether  it  be  ab- 
solute in  form  or  a  mortgage,  is  not  allowed 
in  courte  of  law  or  equity  to  impeach  his 
own  conveyance  for  coTlnooa  conduct,  In 
which  he  has  been  a  participant,  and  has 
been  equally  guilty.  Such  deeds  are  declared 
to  be  good  Inter  partes  in  the  sense  that 
neither  can  ask  to  set  them  aside  for  fraud, 
in  equity,  because  of  the  necessity,  as  a  gen- 
eral rule,  of  disclosing  his  own  turpitude, 
and,  in  law,  because  the  grantor  is  estopped 
to  Impeach  his  own  deed.  This  proposition 
is  supported  by  a  consensus  of  opinion  in  all 
courts  that  administer  the  principles  of  law 
and  equity  as  derived  from  Bngland.  Brady 
V.  Ellison,  2  Hayw.  (N.  0.)  533;  Vlck  t. 
Flowera,  1  Murph.  321;  Jackson  v.  Marshall, 
Id.  823;  Plnckston  v.  Brown,  8  Jones'  Bq. 
494;  PoweU  v.  Ivey,  88  N.  a  2S6;  York  r. 
Merritt,  77  N.  a  213,  80  N.  O.  285;  West- 
fall  V.  Jonea,  23  Barb.  8;  Brookover  v.  Hurst, 
1  Mete.  (Ky.)  665;  Miller  v.  Marckle,  21  lU. 
152;  Bisp.  Bq.  f  244;  Swan  v.  Scott,  U  Serg. 
&  R.  155;  Bvans  v.  Dnvo,  24  Pa.  St  6ii; 
Williams  V.  Williams,  84  Pa.  St  312.  In 
the  case  of  York  v.  Merritt,  supra,  at  page 
290, the  court  say:  "They are  in  pari  deUc to, 
and  tUs  court,  to  the  exercise  of  ito  eqnl* 
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table  jnrladlction,  cannot  interfere  to  glr* 
relief."  That  was  an  action  brought  by  tbe 
plaintiff  for  the  possession  of  land,  where 
the  defendant  sought  to  set  aside  the  deed 
on  the  ground  that  It  was  Intended  as  a 
mortgage,  bat  was  executed  to  defraud  the 
defendant's  creditors.  The  court  said  (page 
289):  "If  the  Intent  of  the  parties  In  mak- 
ing the  deed  was  to  defraud  the  creditors  of 
the  defendant,  It  would  make  no  difference 
whether  the  deed  was  intended  aa  a  mort- 
gage or  an  absolute  conveyance."  In  the 
case  of  State  v.  Bevers,  86  N.  C.  595,  this 
court  announced  the  general  principle  that 
where  a  plaintiff  alleges  an  equity  that  en- 
titles him  to  relief,  without  disclosing  any 
turpitude  on  his  part,  then,  prima  facie,  be 
is  entitled  to  recover;  but  where  It  becomes 
necessary  to  state,  as  a  part  of  his  cause 
of  action,  that  It  originates  in  or  is  depend- 
ent upon  the  enforcement  by  the  court  of  an 
illegal  or  fraudulent  contract,  the  maxim, 
"Sz  turpi  causa  non  oritur  actio,"  applies, 
and  the  court  withholds  its  aid.  Bish.  Bq. 
I  248;  Boneate^  t.  BnUivan,  104  Pa.  St.  9; 
Olll  Y.  Henry,  95  Pa.  St  888;  Bigelow, 
Frauds,  p.  206;  Hawes  v.  Leader,  Cro.  Jac. 
270;  Findley  t.  Oooley,  1  Blackf .  262.  Bige- 
low, in  Ills  work  on  Fraud  (pages  206  and 
207),  says:  "And  the  test  whether  a  de- 
mand connected  with  an  illegal  transaction 
is  capable  of  being  enforced  has  often  been 
said  to  l>e  whether  the  plaintiff  requlree  the 
aid  of  tlie  Illegal  transactioB  to  establish 
his  case.  If  the  plaintiff  cannot  open  his 
case  without  showing  that  he  has  broken 
the  law,  the  court  will  not  assist  him.  If, 
on  the  contrary,  the  plaintiff  can  establish 
his  [prima  facie]  case  without  showing  the 
illegality  of  the  acts  of  the  parties,  he  can 
recover.  •  •  •  There  is,  however,  accord- 
ing to  other  courts,  a  marked  distinction  be- 
tween executed  and  executory  contracts  of  a 
fraudulent  ciiaracter,  where  both  parties  are 
guilty.  •  •  •  The  principle  is  tbe  same 
that  the  courts  will  not  lend  their  aid.  The 
executed  contract  must  therefore  stand  ex- 
ecuted, because  the  courts  will  not  inter- 
fere; while  the  executory  contract  must  fall 
for  the  same  reason."  "By  common  law," 
says  Waite,  in  his  work  on  Fraudulent  Con- 
veyances (section  429,  p.  598),  "no  person  is 
permitted  to  take  advantage  of  his  own 
wrong.  In  such  cases  the  doctrine  in  pari 
delicto  appli^,  and,  where  property  has 
l>een  fraudulently  conveyed  to  a  grantee,  he 
will  be  permitted  to  retain  it  as  against  the 
grantor,  not  from  any  merit  of  his  own.  but 
liecause  the  law  will  not  lend  Its  old  to  a 
party  seeking  to  set  aside  bis  own  fraudu- 
lent act  So  equity  will  not  decree  a  specific 
perfoi-mance  of  an  agreement  by  a  fraudu- 
lent grantee  to  reconvey  the  property  to  the 
debtor."  In  Williams  t.  Williams,  supra,  it 
was  held  that  "in  a  suit  upon  a  mortgage 
against  the  administratrix  of  tbe  mortgagor, 
the  latter  will  not  t>e  permitted  to  set  up  as 


a  defense  tliat  tlie  mortgage  was  glyea  with 
the  fraudulent  intent  of  covering  the  prop- 
erty  ftom  creditors  in  case  of  emlmrrass- 
m«it  of  either  of  tlie  parties  to  it" 

Tlie  doctrine,  when  fuUy  and  properly  stat- 
ed, is  that,  whenever  it  becomes  necessary 
tor  either  of  the  parties  to  an  executed  con- 
veyance to  invoke  the  aid  of  a  comt  of 
equity  on  the  ground  that  it  was  executed 
for  a  fraudulent  purpose,  in  which  it  ap- 
pears both  were  equally  guilty  participants, 
tlM  conrt  will  refuse  the  aid  asked,  and  will 
leave  the  parties  in  the  same  position  as  to 
the  enforcement  of  their  rights  that  they 
wonld  liave  occupied  had  there  been  no  dis- 
closure of  tlie  fraud.  In  our  case,  liad  not 
the  defendant  set  up  the  fraud  and  asked 
the  interposition  of  the  court  on  tliat  gttmnA, 
the  plaintiff,  baving  established,  as  Bigelow 
says,  his  prima  fScie  case,  witlioat  disclos- 
ing his  guilt  was  entitled  to  teoover.  T» 
leave  the  bank  as  it  stood  before  the  court 
prior  to  the  introduction  of  the  ftaadnlent 
transaction  was  to  concede  its  right  to  a  de- 
cree of  foreclosure.  Ttie  prindple  is  sub- 
stantially stated  in  two  cases  rdisd  npon 
by  the  plaintiff's  counsel  on  the  argument— 
Bonesteei  v.  Sullivan,  supra,  and  Oill  ▼. 
Henry,  95  Pa.  St  88S.  In  the  former  case 
(Bonesteei  v.  Sullivan)  tlie  court  hdd  tbat 
the  deed  being  good  inter  partes,  a  mort- 
gagor could  not  defeat  tlie  recovery  of  tlie 
mortgagee  in  a  bill  for  foreclosure  by  dis- 
claiming for  the  first  time  in  the  answ«:  a 
common  int«it  of  both  parties  to  defrand 
other  creditors  of  the  mortgagor.  In  tlie 
case  of  Gill  v.  Henry,  supra,  the  court  de- 
clared that  upon  the  same  prine^e  the 
mortgagor,  where  the  mortgagee  did  BOt  in 
his  blU  for  foreclosure  disclose  tlie  fraud, 
could  not  set  up  or  prove  on  the  trial  an 
agreement  between  the  parties,  like  that  re- 
lied on  in  tbe  answer  here,  tliat  the  deed 
should  be  withheld  from  registration  in  or- 
der to  defraud  other  creditors.  "The  perscm 
who  attempts  to  cheat  others  has  no  right 
to  complain  if  he  hlmsdf  is  cheated." 
Walte,  supra,  p.  207.  Adrian  ft  Vollers  ex- 
ecuted a°  contract  upon  which  the  plaintiff 
has  shown  prime  fade  Its  right  to  the  judg- 
ment demanded.  The  defense  attempted  to 
be  set  up  by  the  assignee  (who,  as  will  pres- 
ently appear,  stands  In  the  same  relation  to 
the  plaintltf  as  the  assignor)  involves  the 
first  averment  of  the  turpitude,  out  of  which 
no  right  can  arise  in  law  or  equity.  As  it 
does  not  iie  in  his  mouth,  after  taldng  with 
notice  of  tbe  mortgage,  to  avail  himself  of 
such  a  plea,  the  court  must  deal  with  the 
cause  as  though  the  fraud  had  never  been 
mentioned.  When  Bryan,  the  assignee,  seek? 
to  avoid  the  deed  by  showing  Its  fraudulent 
character,  he  Is  confronted  by  the  rule  laid 
down  in  Ellington  ▼.  Cnrrle,  5  Ired.  Eq.  Zl, 
that  a  court  of  equity  allows  only  crediton. 
and  not  "the  party,  or  those  claiming  under 
him,"  to  impeach  them  under  18  HUB.     It 
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Is  plain  that,  nnleu  the  aaatgnee  haa  some 
rigbt  confezred  by  atatnte,  he  atanda,  both  In 
a  court  of  law  and  a  court  of  equity.  In  the 
shoes  of  his  grantor  or  aaalgnor,  and  is  es- 
topped, both  In  law  and  In  equity,  as  ef- 
fectually from  impeaching  the  deed  of  his 
assignor  aa  his  own  prior  deed  for  the  same 
property.  The  case  of  Turner  ▼.  Eford,  re- 
lied upon  by  the  defendant's  counsel,  fails 
to  come  within  the  principle  which  is  de- 
cislTe  of  that  at  bar,  for  the  reason  that 
there  the  heirs  of  Turner,  who  filed  a  bill 
to  enjoin  the  execution  of  a  writ  of  posses- 
sion, claimed  under  no  deed;  but  the  heirs 
at  law  of  Biford  had  recovered  upon  the 
conveyance  to  their  ancestor  in  an  action  of 
ejectment  They  were  not  precluded,  as  are 
Adrian  &  VoUers  and  their  assignee,  by  their 
own  deed  or  their  answer,  from  setting  ap 
and  proving  the  fraud.  Having  the  right 
to  avail  themselves  of  that  defense,  when 
the  allegations  of  their  answer  were  ad- 
mitted, the  court  of  equity  left  the  parties 
as  they  stood,— the  defendants  with  Judg- 
ment for  possession  and  a  writ  in  the  hands 
of  the  sheriff.  The  confusion  that  seems  to 
have  arisen  about  the  application  of  the 
principle  to  actions  for  foreclosure  seems  to 
be  due  to  the  erroneous  idea  that  either 
party  forfeits  hla  daim  to  relief  by  simply 
going  into  equity,  when  in  reality  a  party 
is  entitled  to  demand  any  Judgment  in  law 
or  equity  to  which  he  can  establish  his  right 
without  relying  upon  the  fraud  as  a  ground 
of  the  relief  songbt 

The  only  remaining  question  is  whether  he 
is  at  liberty  to  attack  as  a  purchaser  under  27 
Kliz.  The  statute.  Code,  {{  1545,  1546,  which 
Is  substantially  the  same  as  18  and  27  Eliz- 
abeth, except  that  the  act  of  1800  so  amended 
the  latter  as  to  limit  its  operation  to  purchas- 
ers both  for  full  value  and  without  notice, 
Rives  to  creditors  of  bargainors  or  mortgagors, 
and  to  such  purchasers  of  their  interests,  but 
not  to  tbe  bargainors  or  mortgagors  them- 
selves, the  right  to  impeach  conveyances  on 
the  ground  that  they  were  executed  to  hinder, 
delay,  or  defeat  or  defraud  credlton  of  such 
purcbasers.  The  controversy  Is  narrowed 
down,  therefore,  to  the  question  whether  E. 
K.  Bryan,  the  assignee,  is  a  purchaser  for 
value  and  without  notice  of  the  claim  of  the 
plaintiff  under  the  older  conveyance.  None 
of  the  creditors  are  parties,  though  they 
might  have  beea  made,  or  might  have  asiced 
to  be  made,  defendants  in  the  cause.  It  may 
be  true  that  the  rules  defining  the  relative 
rights  of  mortgagor,  mortgagee,  and  trustee 
or  assignee  of  the  equity  of  redemption  have 
been  somewhat  modified  by  recent  decisions 
of  this  court  Wallace  v.  Cohen,  111  N.  C. 
106,  15  S.  B.  892;  Southeriand  v.  Fremont 
107  N.  C.  665,  12  S.  E.  237;  Cown  v.  With- 
row,  112  K.  C.  736,  17  S.  B.  675.  But  the 
doctrine  that  such  an  assignee  in  a  general 
deed  to  secure  creditors  is  "a  purchaser  with- 
in 13  and  27  Elizabeth,"  and  takes  subject 


only  to  such  equities  aa  attadied  to  or  bound 
land  In  the  hands  of  the  debtor,  has  remained 
imdistnrbed  since  it  was  first  formally  an- 
nounced. Potts  V.  Blackwell,  3  Jones,  Eq. 
449;  Small  v.  Small,  74  N.  C.  16;  Wallace 
▼.  Cohen,  and  Southeriand  v.  Fremont  supra; 
Brem  v.  Lockhart  03  N.  O.  191;  Branch  v. 
Oriflbi,  99  N.  C.  173,  6  8.  E.  393,  398.  If 
Bryan  is  to  be  deemed  a  purchaser,  subject 
only  to  the  restriction  mentioned,  what  supe- 
rior equities  to  those  of  the  creditors,  whom 
he  represents,  are  shown  to  have  attached  be- 
fore the  conveyance  to  him?  The  averments 
of  the  answer  being  admitted  by  the  demur- 
rer, the  bank  cannot  be  deemed  to  have  ac- 
quired any  equitable  rights,  either  aa  against 
creditors  or  such  purchasers,  by  the  covinous 
conspiracy  to  give  to  Adrian  &  Vollers  a  false 
credit  and  then  to  deprive  those  who  should 
fall  into  tbe  trap  of  the  right  to  subject  the 
property,  which  was  the  basis  of  the  credit 
extended  to  them.  Some  more  rigid  rule  than 
any  founded  upon  the  benign  principles  of 
equity  must  be  Invoked  in  order  to  postpone 
the  claims  of  these  creditors,  represented  by 
Bryan,  to  those  of  the  plaintiff,  admitted  to 
have  been  acquired,  if  at  all,  by  a  conveyance 
intended  by  both  parties  to  perpetrate  a  gross 
fraud  upon  the  rights  of  subsequent  purchas- 
ers as  well  as  subsequent  creditors.  But 
however  reprehensible  In  any  aspect,  and  vio- 
lative of  the  rights  of  the  creditors  represent- 
ed by  Bryan,  the  admitted  covinous  arrange- 
ment between  tbe  bank  and  the  defendants 
Adrian  &  Vollers  may  have  been,  we  find  a 
difficult}-  that  seems  insuperable  In  the  way 
of  conceding  to  him,  as  subsequent  assignee, 
the  right  to  attack  the  mortgage  deed.  Bryan 
admits  in  his  answer  that  it  was  "registered 
on  the  19th  day  of  June,  1893,  and  that  the 
deed  of  assignment  is  correctly  set  out  in  the 
complaint  where  plaintiff  alleges  that  it 
bears  date  June  20,  1893."  The  mortgage 
deed  having  been  registered  on  the  day  be- 
fore the  deed  of  assignment  was  executed. 
Bryan,  as  assignee,  took  with  constructive 
notice  of  it  and  of  everything  contained  In 
It  Robinson  v.  Wlllonghby,  73  N.  C.  53; 
Parker  v.  Banks,  79  N.  C.  480;  Wharton  v. 
Moore,  84  N.  C.  481;  2  Pom.  Eq.  Jur.  if  G92, 
6.V>  (4).  In  Triplett  T.  Wltherspoon,  70  N.  C. 
595,  Pearson,  C.  J.,  cites  Hiatt  v.  Wade,  8 
Ired.  340,  and  quotes  from  the  opinion  of  Ruf- 
fin,  C.  J.,  as  follows:  "The  statute  27  Ellz. 
enacts  that  conveyances  of  land  made  with 
intent  to  defraud  purcbasers  shall,  only  as 
against  purchasers  for  good  consideration,  be 
void.  Under  that  act  it  was,  of  course,  held 
that  notice  of  the  fraudulent  deed  did  not 
impeach  the  title  of  the  purchaser,  because 
the  bad  faith  of  the  deed  vitiated  it  and  with 
the  notice  of  the  deed  the  ptirchaser  had  also 
notice  of  the  fraud.  But  the  legislature 
thought  proper,  in  1840,  to  alter  the  law,  and 
declare  that  no  person  shall  be  deemed  a  pur- 
chaser within  the  meaning  of  the  former  act 
unless  he  purchase  the  land  for  full  value 
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thereof,  wlthont  notice  at  the  time  of  his  pur- 
chase of  the  G<»TeyaDce  alleged  by  him  to  be 
fraudnlenf  •  Trlplett  v.  Wltherapoon,  74  N. 
C.  476.  The  distinction  which  the  learned 
connsel  for  the  defendant  attempts  to  draw 
between  the  rights  of  the  assignee  In  a  court 
of  law  and  in  a  court  of  equity,  has  not  been 
recognized  by  this  court.  The  rule  as  laid 
down  in  a  court  of  equity  in  Ellington  t.  Cur- 
rie>  supra,  and  as  applying  to  cases  where 
such  relief  Is  asked  under  the  Code  practice 
In  York  t.  Mcrritt,  supra,  is  that,  not  only  are 
parties  estopped  from  attacking  their  own 
deeds  as  fraudulent,  but  those  la  priyity,  or 
holding  under  them,  which  Is  a  synonymous 
expression,  are  also  as  fully  concluded  as  the 
grantor.  Bryan,  assignee,  claims  title  to  the 
equity  of  redemption  by  Tirtoe  of  the  deed 
from  Adrian  &  VoUws,  and  therefore  comes 
within' the  general  rule  In  courts  of  law  and 


equity,  unless  such  deeds  an  declared  roid 
as  to  him  by  the  statate  (Code,  |  1546).  We 
have  seen  that  he  is  not  snch  a  pntrtiiiew  u 
can  claim  the  right  to  attack  nnder  that  sec- 
tion. Having  taken  "before  and  at  the  time 
of  purchase,"  with  notice  of  the  mortgage 
deed,  it  is  clear,  tbai,  that  Bryan  is  not  at 
llberiy  to  Impeach  it.  The  other  crediton  w- 
cured  by  the  aasignm«nt  not  being  parties,  we 
think  there  was  no  error  in  granting  tlie  de- 
cree of  foreclosure;  Why  they  have  not  been 
made  parties  to  this  cause,  or  hare  not  tngti- 
tuted  anotiier  suit,  we  are  not  informed. 
Unless  the  admission  of  the  allegations  of  the 
answer  by  demurrer  was  merdy  a  pro  forma 
act,  intended  to  raise  the  question.  It  would 
seem  that  the  mortgage  deed  might  hare  been 
successfully  assailed  by  them,  either  as  de- 
fendants in  this  or  plaintUEs  In  an  independ- 
ent action.     No  error. 
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SLBDGB  T.  ELLIOTT  et  aL 

(Sapreme  Uonrt  of  North  CaioUna.     April  30, 

1895.) 

Balb  bt  Adhinistiutob  —  Order  or  Court  — 
Tbrms  or  Balk— Collateral  Attack— Tbdth 

OP  RbOITALS— PRE8UHPTION. 

1.  Under  Key.  Code,  o.  46,  t  44,  proTidlng 
that  the  property  of  a  decedent,  in  case  of  inauf- 
ficiency  of  assets  to  pay  debts,  may  be  soM  by 
the  Administrator  on  obtaining  a  license  for  the 
sale  from  the  court  the  court  granted  an  admin- 
istrator "license"  to  sell  all  the  real  estate  de- 
scribed in  bis  petition,  and  set  out  the  terms  of 
sale.  A  subsequent  order,  without  setting  out 
the  terms  of  sale,  granted  the  administrator 
"leaye  to  dispose  of"  one  of  the  tracts  described 
in  the  originsi  order.  Hdd,  that  the  last  order  re- 
lated back  to  the  original  order  for  terms  of  sale, 
and  a  sale  made  thereunder  was  valid. 

2.  Where  a  statute  vested-  a  court  with  pow- 
er to  grant  an  administrator  "license"  to  sell  real 
estate  to  procnre  assets,  an  order  granting  one 
license  to  sell  "if,  in  the  settlement  of  the  estate, 
it  would  be  fonnd  necessary,"  is  not  void  as  be- 
ing a  conditional  Judgment,  or  as  attempting  to 
Test  the  administrator  with  Judicial  power. 

3.  After  80  years,  the  recital  in  a  decree  of 
court  that  service  had  been  made  on  all  the  par- 
ties to  the  action,  some  of  whom  were  minors,  will 
be  presumed  tme,  on  collateral  attack;  it  appear- 
ing that  the  guardian  ad  litum  of  the  minors  was 
clerk  of  court,  and  that  rights  of  third  parties 
have  interrened. 

Appeal  from  saperlor  court,  McDowell  coon- 
ty;   Shuford,  Judge. 

Action  by  M.  L.  Sledge  against  J.  8.  El- 
liott and  others  for  the  possession  of  land. 
From  a  Judgment  for  plalntitr,  defendarts  ap- 
peaL     Affirmed. 

E.  J.  Justice,  for  appellants.  Shepherd  & 
Busbee,  Battle  &  Mordecai,  and  English  & 
Morris,  for  appellee. 

AVERT,  J,  The  right  of  the  plalntliT  to  re- 
corer  In  the  action  for  title  and  possession  of 
a  lot  was  made  to  depend  upon  the  question 
whether  a  record  of  an  administrator's  peti- 
tion for  sale  for  assets,  with  the  decree  and 
sale  imder  which  the  plaintiff  claimed  title, 
were  open  to  attack,  and  were  shown  to  be 
Invalid,  and  subject  to  collateral  impeach- 
ment by  the  heirs  at  law  of  the  decedent. 
The  petition  was  filed  In  the  court  of  pleas 
and  quarter  sessions  of  McDowell  co«nty  at 
the  fall  term,  1864,  In  accordance  with  the 
proTlsions  of  Rev.  Code,  c.  48,  |  47  et  seq., 
and  not  under  the  act  of  1868  (Battles'  Re- 
Tisal,  c:  46,  f  61  et  seq.).  The  form  of  the 
petititm  is  Terbatim,  In  all  material  respects. 
that  laid  4owii  In  Battm's  Forms  (p.  529),  and 
unlTersally  used  by  the  profession  at  that 
time.  At  the  spring  term,  1885,  of  the  court, 
there  'was  an  order  for  the  sale  of  several  oth- 
er tracts  of  land,  and  the  terms  of  sale  were 
preacribed  therein.  Under  a  proper  construc- 
tion ot  this  order,  entered  at  the  ensuing  fall 
term.  In  connection  with  that  referred  to 
above.  It  is  manifest  that  the  lot  In  contro- 
versy was  to  be  sold,  if  at  all,  upon  the  terms 
preacribed  In  the  former  order  for  the  sale 
of  the  real  estate  generally.  It  would  be 
sticking  in  the  bark  to  hold  otherwise,  when 


In  fact  the  terms  adopted  were  precisely  those 
prescribed  as  to  the  sale  of  the  other  property, 
and  no  possible  Jeopardy  to  the  rtghta  of  the 
defendants  oould  bare  resulted  therefrom. 
The  statute  (Rev.  Code,  c.  46,  S  44)  i  from 
which  the  court  derived  Its  authority,  permit- 
ted  the  granting  of  a  "license"  to  sell  the  real 
estate,  and  acomUngly  the  first  ordo-  also 
declared  that  the  administrators  of  Elliott 
should  have  "license"— not  that  they  should 
be  required— to  sell  certain  other  property. 
The  subsequent  order  that  they  "should  have 
leave  to  dispose  of  the  town  lot  described  in 
the  petition,  if  in  the  settlement  of  the  estate 
it  should  b«  found  necessary,"  was  not,  in  our 
opinion,  what  la  termed  a  conditional  Judg- 
ment, or  a  Judgment  void  as  an  attempt  to 
vest  in  the  administrators  Judicial  power. 
The  court  unquestionably  granted  leave  to 
sell  the  town  lot  Just  as  it  had  given  Its  sanc- 
tloD  in  advance  to  the  sale  of  the  other  land 
for  assets.  If,  after  obtaining  the  license, 
by  reason  of  finding  some  personal  assets,  of 
which  they  previously  had  no  knowledge,  or 
because  of  some  claim  against  the  estate  sup- 
posed to  be  Just  proving  invalid,  the  approxi- 
mate estimate  of  indebtedness  had  proved  in- 
correct, it  will  not  be  contended  that  the  ad- 
ministrators would  not  have  been  authorized 
to  desist  in  their  discretion  from  selling  before 
disposing  of  even  all  the  tracts  described  in 
the  first  order  of  the  court  They  were  em- 
powered, not  compelled,  to  sell;  and  the  pro- 
viso in  the  second  order  gave  them  no  new 
authority,  but  was  merely  in  affirmance,  not 
only  of  what  was  their  discretionary  power, 
but  of  their  duty  as  ministerial  officers  of  the 
court,  acting  for  the  best  Interest  of  the  heirs 
as  well  as  the  creditors.  The  statute  authoi^ 
izing  the  sale  of  laud  for  assets  is  in  deroga- 
tion of  common  law,  and  the  courts  would 
not  be  inclined  to  deny  to  the  administrators 
the  right  to  desist  from  selling  when  they 
bad  manifestly  attained  the  object  for  which 
the  law  had  clothed  them  with  power  to  sell. 
The  converse  of  that  proposition,  that  they 
could  continue  to  sell  such  lands  as  were  em- 
braced by  the  license  as  long  as  the  necessity 
apparently  existed  for  raising  additional  as- 
sets, must  be  likewise  founded  upon  reason 
and  principle.  Adams  v.  Howard,  110  N.  C. 
15,  14  S.  E.  648.  If  so,  why  should  the  va- 
lidity of  an  order  be  questioned,  when  It  was 
merely  in  affirmance  of  a  right  which  they  al- 
ready had?  We  think,  therefore,  that  the 
sale  of  the  lot  in  controversy  was  authorized 
by  the  court 

There  were  four  terms  of  the  court  held 
every  year,  though  Jury  trials  may  have  been 
had  at  only  two  of  them.  The  order  granting 
the  license  under  which  the  lot  was  sold  was 
not  made  till  the  spring  term,  1866,— the  sec- 
ond term  after  the  filing  of  the  petition  at 
the  fall  term,  1864,— and  it  recites  that  sub- 


I  Rev.  Code,  c.  46,  {  44,  provides  that,  when 
the  assets  of  the  estate  are  insufficient  to  pay 
the  debts,  the  administrator  shall  sell  the  real 
estate,  upon  obtaining  a  license  therefor.  ^ 


Digitized  by  LjOOQIC 


798 


SOUTHEASTERN  BEPOBTEB.  YoL  21. 


(S  C 


poenaa  had  been  served  apoa  all  of  the  par- 
ties In  accordance  with  the  equity  practice, 
either  actually  or  by  publication.  Shall  a 
purchaser,  who  buys  under  such  a  decree,  be 
subjected  to  the  hazard  of  losing,  after  30 
years,  a  tract  of  land  for  which  he  has  paid, 
because  either  by  accident  or  design  a  sum- 
mons (HT  an  order  has  been  lost  out  of  the  rec- 
ord? In  Hare  t.  HoUomon,  M  N.  O.  14,  this 
«ourt  held  that  both  under  the  earlier  pne- 
tice  of  bringlDg  in  the  h^ra  at  law  by  scire 
facias,  and  that  preralent  before  the  Code 
was  adopted,  of  filing  a  petition  In  die  coonty 
oomts  in  order  to  subject  real  estate  for  as- 
sets, the  proof  of  service  of  notice  or  sub- 
poena upon  Infant  heirs  was  not  essential  to 
the  ralidlty  of  a  decree  of  sale,  and  that  such 
decrees  could  not  be  Impeached  for  want  of 
such  service  unless  It  appeared  that  no  real 
defense  was  made  for  them,  and  that  they 
had  suffered  thereby.  It  appears  from  the 
record  that  A.  M.  Flnley,  clerk  of  the  court, 
was  a^^lnted  guardian  ad  litem  for  the  In- 
fants. In  Sumner  v.  Seasoma,  Id.  376,  Smith, 
€.  J.,  for  the  court,  said:  "A  guardian  ad 
litem  was  appointed  for  the  Infant  defend- 
ant, whose  acceptance  and  presence  In  court 
must  be  assumed,  In  the  absence  of  any  Indi- 
cation In  the  record  to  the  contrary,  from  the 
fact  that  the  court  took  Jurisdiction  of  the 
cause,  and  rendered  Judgment  It  Is  true  that 
the  record  produced  does  not  show  that  notice 
was  served  on  the  Infant  or  her  guardian,  nor 
does  the  contrary  appear  In  the  record,  which, 
so  far  as  we  have  it,  is  silent  on  the  point 
Tbe  jurisdiction  Is  presumed  to  have  been  ac- 
quired by  the  exercise  of  it  and.  if  not,  the 
judgment  must  stand,  and  cannot  be  treated 
as  a  nullity,  until  so  declared  in  some  im- 
peaching proceeding."  The  effect  of  the  re- 
citals in  a  decree  such  as  that  In  question, 
that  service  has  been  made  upon  all  of  the 
parties,  is  the  same  whether  the,  proceeding 
was  one  under  the  provisions  of  the  Code  or 
the  Revised  Code.  In  either  case,  a  title  ac- 
quired under  the  decree  cannot  be  invalidated 
by  a  ndlateral  attack  upon  It;  and  an  addi- 
tional reason  for  upholding  the  decree  is  that 
the  clerk  of  the  court  who  made  out  the 
record  and  was  always  present,  was  the 
guardian  ad  litem.  Pry  v.  Currie,  91  N.  0. 
437;  Williamson  v.  Hartmau,  92  N.  C.  236; 
SpiUman  r.  WllUams,  91  N.  C.  483;  Williams 
V.  Woodhouse,  8  Dev.  257.  In  our  case,  the 
rights  of  third  parties  having  Intervened,  the 
courts  would  not  set  aside  the  judgment,  even 
In  a  direct  proceeding,  unless  it  should  clear- 
ly appear  that  the  Infant  had  been  Injured  or 
defrauded.  It  is  of  the  utmost  Importance 
that  purchases  in  good  faith  and  for  value 
should  be  upheld,  and  that  the  confidence  of 
tbe  public  In  the  stability  of  judicial  decrees 
should  be  maintained.  Syme  v.  Trice,  96  N. 
C.  243,  1  S.  E.  480.  Purchasers  at  judicial 
sales  are  bound  only  to  see  that  the  court 
had  jurisdiction,  and  that  it  ordered  the  sale. 
Fowler  V.  Poor,  93  N.  C.  466.  The  recital  in 
the  decree  tliat  service  had  been  made  was 


snffldent  to  protect  him  In  this  cas^  both  as 
to  the  clalnu  of  adults  and  Infanta.  After 
the  expiration  of  30  years,  the  recital  in  tbe 
deed  that  the  sale  was  made  in  pursuance  of 
a  decree  of  the  court  entered  In  this  cause 
must  be  presumed  to  be  true,  notwithstanding 
the  fact  that  the  reoMd  Is  not  fuU.  Eng- 
land V.  Gamor,  90  N.  O.  197.  In  soy  aspect 
of  the  case  the  final  decree  was  entered,  and 
the  proceeding  cannot  be  Impeached  for  it- 
regularity  (England  v.  Gamer,  84  N.  a  212>; 
and  In  the  face  of  the  redtala  In  the  decree 
and  deed  the  court  would,  only  upon  proof 
that  the  Infants  had  been  wronged  or  de- 
frauded, allow  the  decree  sad  sale  to  be  dis- 
turbed, even  id  an  action  brought  to  tacite  it 
After  It  has  remained  nnlmpeadied  for  neaily 
30  years,  the  burden  of  oTercomins  a  pre- 
snmpdon  of  fairness  asd  regularity  In  tbe 
original  record  rests  upon  any  one  who  seeks 
to  disturb  s  title  founded  on  it  In  the  exer- 
cise of  the  diacredoaary  power  of  this  court, 
we  deem  It  best  to  refuse  the  motion  based 
upon  newly-discovered  testimony.  State  v. 
MitcheU,  102  X.  C.  347,  9  S.  E.  702.  It  la 
needless  to  cite  authority  to  sustain  tbe  prop- 
osition that  the  decree  was  sufficient  in  form, 
and  that  it  was  not  essential  to  Its  validity 
that  It  should  have  been  signed.  For  tbe 
reasons  given,  we  hold  that  the  Judgment 
must  be  affirmed. 


HARTSFIELD  et  al.  v.  CHAMBLIN  et  al. 

(Supreme  Court  of  South  (Carolina.    April  15, 

1805.) 

JCDOMBNT  OF  APPKLLATB  ConBT  —  AMESDIIKST— 

CoNSBNT  or  Parties— WartTBit  Cojj- 

TBACT — MEROBB. 

1.  Tie  appellate  court  has  the  ri^t  to  re- 
consider its  judgment  upon  good  cause  shown, 
before  the  remittitur  has  issned. 

2.  A  decree  of  the  probate  court  whldi  was 
reversed  on  appeal  standa  of  force  aa  to  those 
parties  who  did  not  appeal. 

3.  The  judgment  of  the  appellate  court 
should  conform  to  a  written  notice  by  the  appel- 
lees to  the  appellanta  consenting  to  an  amend- 
ment in  the  decree  appealed  from,  so  aa  to  meet 
an  objection  contained  In  one  of  appellant's  ex- 
ceptions. 

4.  A  writing  aigned  br  the  partlee  mences  a 
it  all  parol  contracta  whicb  precede  it  relating  to 
the  same  subject-matter. 

On  rehearing.    Modified. 

For  previous  opinion,  see  19  S.  B.  969. 

POPE,  J.  On  the  26th  day  of  July,  IS&l,  the 
Judgment  of  this  court  was  rendered  by  As- 
sociate Justice  McGowan,  as  the  organ  of  the 
court  On  the  29th  day  of  July.  1S94,  Mr. 
Justice  McGowan  vacated  bis  <^oe  as  one 
of  the  Justices  of  this  court,  by  reasoa  of  the 
termination  of  his  term  of  office^  Tbe  Judg- 
ment of  this  court  Is  set  out  in  19  8.  E,  at 
pages  939  to  963,  inclusive.  Within  the  10 
days  ensuing  after  the  26th  July,  1891.  and 
before  our  judgment  had  been  remitted  to 
the  circuit  court  the  appellants  A.  D.  Cham- 
blin  and  M.  Lou  Chamldin  obtained  an  order 
for  the  stay  of  the  cemlttttur  until  their  pe- 
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tltlon  for  a  rebearing  of  the  appeal  In  this 
court  conld  be  bad.  An  order  of  Uiia  conrt 
was  then  passed  by  tbls  court  for  a  rebear- 
ing  of  the  appeal  at  the  March  term,  1884. 
At  that  term  such  rehearing  was  had.  The 
grounds  relied  on  In  such  rehearing  were:  (1) 
That  this  court,  In  Its  Judgment,  had  over- 
looked the  facts  that  It  was  consented  to^  on 
the  record,  that  if  the  Judgment  of  the  cir- 
cuit court  was  affirmed  It  must  be  noted  In 
our  Judgment  therefor  that  certain  defend- 
ants must  be  excluded  from  any  benefit  of 
the  Judgment  of  tbe  circuit  court  herein; 
and,  secondly,  that  one  of  the  defendants, 
A  B.  Woodruff,  had  conreyed  all  bis  inter- 
est in  tbe  estate  of  Mrs.  Blisa  J.  A.  Wood- 
ruir,  deceased,  to  A.  D.  Chamblln  and  M. 
Lou  Cbunblin,  his  wife,  after  the  circuit 
Judgment  had  been  rendered.  (2)  That  this 
court,  in  its  Judgment,  had  overlooked  the 
fact  tliat  Mrs.  Eliza  J.  A.  WoodrufT,  deceas- 
ed, after  the  death  of  her  husband,  Dr.  C.  P. 
Woodruff,  had  ratified  the  previous  gift  of 
their  Joint  propei-ty  after  death  of  them,  or 
the  survivor,  to  said  A.  B.  Chamblln  and  M. 
Lou,  his  wife.  (3)  That  this  court,  in  Its 
Judgment,  had  mistaken  the  fact  of  the  tes- 
timony by  parol  to  prove  that  Dr.  O.  P. 
WoodrufT  and  his  wife,  Mrs.  EIlsi  J.  A. 
Woodruff,  in  order  to  Induce  the  said  A.  D. 
Chamblln  and  M.  Lou  Chamblln,  his  wife,  to 
forego  their  own  plans  for  life,  and  as  the 
consideration  for  such  change  of  plans  of 
life  by  them,  the  said  A.  D.  Chamblln  and 
M.  Lou,  his  wife,  bad  t>argalned  with  them 
that  all  their  property  should  belong  to  said 
Chamblln  and  wife  at  the  death  of  the  said 
Charles  and  Eliza,  if  Cliamblin  and  wife 
would  remove  to  and  live  upon  their  proper- 
ty in  the  village  of  WoodrufT,  in  this  state, 
and  take  charge  of,  sustain,  maintain,  pro- 
tect, and  care  for  the  said  Charles  and  Eliza, 
and  tbe  survivor  of  them,  until  death,  which 
contract  had  l>een  faithfully  and  scrupulous- 
ly olwerved  by  each  party  thereto.  We  will 
now  notice  these  grounds  for  a  reversal  or 
modification  of  our  former  Judgment. 

It  may  be  remarked  that  tbe  respondents 
question  tlie  right  of  this  court  to  reconsider 
Its  Judgment  In  Prlngle  v.  Slzer,  3  S.  C. 
337,  tbis  court  held,  "There  Is  no  doubt  of 
tbe  power  of  this  court  to  correct  its  Judg- 
ment founded  on  a  misconception  of  facts, 
while  it  has  control  over  the  cause."  Again, 
In  same  case.  Just  cited,  tbe  court  observes: 
"Strictly  speaking,  after  a  cause  has  once 
been  remitted  this  court  loses  all  Jurisdiction 
of  it;  but  if,  before  the  remittitur  has  In 
fact  Issued,  an  error  as  to  figures  Is  made 
apparent  or  any  obvious  mistake  of  fact  Is 
shown,  tbe  court  would  reform  its  Judgment 
in  conformity  to  tbe  truth  of  the  matter." 
Rule  20  of  this  conrt  is  intended  to  supply 
the  machinery  necessary  for  tills  reconsider- 
ation by  this  court.  An  admissible  recogni- 
tion of  tlilB  power  and  duty  of  the  court  to 
recoDsider  its  Judgment,  upon  good  cause 
sfaown,  is  fomlsbed  by  tbe  two  cases  of  Tll- 


llngbast  T.  Lumber  Co.  and  Mooro  t.  Ma- 
chine Co.  (S.  C.)  18  S.  B.  120.  This  court  has 
no  doubt  of  its  power  and  duty,  so  far  as  this 
suggestion  of  respondents  is  concerned. 

If^rst,  did  tbis  court  err  in  the  matters  con-^ 
tained  in  tbe  first  suggestion  of  error  mode 
by  appellants?  Let  us  see  what  tbe  case 
discloses,  bearing  upon  these  disputed  mat- 
ters. When  tbe  Judge  of  probate  for  Spar- 
tanburg rendered  his  Judgment,  on  tbe  24tb 
October,  1883,  by  the  express  terms  tbereof, 
"It  Is  therefore  ordered  and  decreed  that  A. 
D.  Cbamblfn,  administrator  of  B.  J.  A.  Wood- 
roir,  deceased,  first  pay  tbe  costs  and  dls- 
bnrsements  of  tbis  action,  a  bill  of  which  Is 
hereto  attached,  and  that  be  then  turn  over 
all  tbe  balance  of  said  estate  to  A  D.  Obani- 
bim  and  Lou  Chamblln,  and  that  then  he  be 
discharged  from  all  liability  as  administra- 
tor as  aforesaid."  From  this  decree  of  tbe 
Judge  of  probate  tbe  plaintiffs  and  tbe  de- 
fendants A.  B.  Woodruff,  A.  D.  Chamblln, 
and  Lou  Chamblln  alone  appealed.  As  to  all 
the  other  defendants  except  A  B.  Woodruff. 
A.  D.  Chamblln,  and  Lou  Chamblln,  there- 
fore, the  decree  of  said  Judge  of  probate 
stands  of  force.  Tbis  fact  the  circuit  Judge 
failed  to  notice  and  provide  for  in  his  decree. 
The  appellants,  In  the  eighth  ground  of  ap- 
peal, alleged  that  tbe  circuit  Judge  was  In 
error  in  this  regard.  And  the  plaintiffs,  who 
are  before  this  court  as  respondents,  gave 
written  notice  to  tbe  appellants,  as  api>ears 
in  tbe  case,  that  they  "are  willing,  and,  so 
far  as  they  are  concerned,  consent  that  the 
said  decree  be  so  amended  as  to  meet  the 
objections  raised  in  said  exception."  Our 
Judgment  failed  to  provide  for  this  change 
or  modification  of  tbe  cironit  court  decree, 
and,  to  that  extent,  must  be  modified.  Ho, 
too,  as  to  tbe  right  of  A  B.  Woodruff,  under 
the  circuit  court  decree.  He  baa  made  a 
deed  since  its  rendition  whereby  be  conveys 
to  A.  D.  Chamblln  and  Lou  Chamblln,  his 
wife,  all  the  Interest  be  may  have  In  the 
estate  of  Eliza  J.  A.  Woodruff,  deceased. 
This  fact  was  disclosed  to  this  court  at  tbe 
first  hearing  before  us.  Our  first  Judgment 
did  not  mention  this  fact,  nor  provide  for  a 
modification  of  tbe  circuit  court  decree  In 
respect  to  the  same.  Hence  our  Judgrraent 
must  be  modified  so  as  to  provide  that  all 
tbe  rights  of  A  B.  Woodruff  In  the  property 
In  controversy  here  shall  rest  In  A.  Dy 
Chamblln  and  Lou.  his  wife. 

The  matters  referred  In  the  second  and 
third  suggestions  of  error  in  our  former  Judg- 
ment have  occasioned  us  to  carefully  review 
tbe  facts,  as  presented  In  the  case.  We  can- 
not feel  the  slightest  doubt,  after  reflecting 
upon  the  testimony  of  .the  witness,  that  those 
two  old  people.  Dr.  C.  P.  Woodruff  and  his 
wife,  Mrs.  Eliza  J.  A.  Woodruff,  thought  that 
they  bad  provided  for  all  their  property  to 
go,  after  the  death  «f  the  survivor  of  tbem,  to 
Mr.  Chamblln  and  his  wife.  Dr.  Montgom- 
ery Is  very  clear  In  his  testimony  on  this  point. 
He  seems  to  have  been  chosen  by  Dr.  Wood- 
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ruff  and  his  wife  to  oonTey  their  wishes  to 
Mr.  Ohamblln  and  wife,  and  to  ask  their  ac- 
ceptance of  the  tn-ms.  In  our  state  It  Is  dis- 
tinctly recognized  that  such  an  agreement  is 
enforceable.  In  the  case  there  appear  but 
two  contradictions:  One,  the  testimony  of 
Mrs.  Rogers,  who  says  that  at  the  body  of 
Dr.  O.  P.  Woodruff,  just  after  bis  deatli, 
when,  no  doubt,  Mrs.  Chamblln  waa  giving 
expression  to  her  grief  at  his  death,  and  en- 
larging upon  his  kindness  to  her  and  hera, 
testifies  that  Mrs.  Chamblln  told  her  "Unde 
Pink  [Dr.  WoodruffJ  had  givoi  them  ereiy- 
thing,  except  $1,500  they  ha^  to  pay  for  the 
place  after  Aunt  Eliza  [Mrs.  Eliza  J.  A. 
Woodruff]  was  dead,  but  I  don't  know  who  it 
was  to  be  paid  ta"  Mrs.  Cbamblin,  in  her 
testimony,  when  questioned  as  to  the  testi- 
mony of  Mrs.  Rogers,  said:  "I  don't  remem- 
ber.  I  guess  I  did,  or  she  would  not  liave 
said  so;  but  I  have  no  recollection  of  it" 
The  other  contradiction  is  one  in  law,  namely, 
the  execution  of  a  paper  signed  by  Dr.  Ctiarles 
P.  Woodruff  and  A.  D.  Ctiamblin,  on  the 
14th  October,  1S72,  which  was  after  the  date 
on  wliich  Dr.  Montgomery  had  conveyed  to 
Mr.  and  Mrs.  Cliamblln  the  proposition  of 
Dr.  and  Mrs.  0.  P.  Woodruff,  and  after  their 
acceptance  of  said  proposition  by  removing 
to  and  accepting  the  residence  of  Dr.  Wood- 
ruff. This  deed,  after  the  formal  parts, 
wherein  100  acres  of  land  is  conveyed  by  Dr. 
C.  P.  Woodruff  to  A.  D.  Chamblln  in  fee 
simple^  has  this  remarkable  stipulation:  "It 
Is,  however,  to  be  taken  and  understood  as  a 
part  of  this  indention,  and  as  limiting  and 
controlling  the  grant  hereby  made,  that  the 
said  C.  P.  Woodruff  hereby  retains  and  re- 
serves the  use,  occupation,  rents.  Issues,  and 
profits  of  said  premises  upon  the  following 
terms,  to  wit:  The  said  Auderson  D.  Cham- 
blln is  to  move  with  his  family  into  the  house 
upon  the  said  premises  now  occupied  by  said 

C.  P.  Woodruff,  the  said  C.  P.  Woodruff  re- 
taining for  Ills  use  and  for  the  use  of  his 
wife,  K  J.  A.  Woodruff,  dui-lug  their  Joint 
lives,  and  the  survivor  during  his  or  her  life, 
two  rooms,  of  his  choice,  the  said  Anderson 

D.  Cbamblin  and  family  occupying  the  other 
rooms  In  said  house.  The  said  A.  D.  Cham- 
blln is  to  take  charge  of  and  cultivate  the 
plantation,  and  manage  the  same  as  he  thinks 
best,  relieving  the  said  C.  P.  Woodruff  of  all 
care  of  the  same.  Se  u  to  look  after  the 
interett  of  the  laid  C.  P.  Woodruff,  and  pro- 
vide for  tJie  icanti  and  ntcetiitie*  of  Aitiueff 
and  w\fe,  E.  J.  A.  Woodruff,  during  the  live* 
cr  Ufe  of  Jott  or  eiOier  of  them,  to  far  at  he 
may  be  able.'  (Italics  ours.)  "To  keep  the 
place  in  good  condition  by  making  all  the 
necessary  repairs  to  the  fences  and  buildings. 
And,  furthermore,  the  said  Anderson  D. 
Chamblln  agrees  and  binds  lilmself  to  culti- 
vate, or  cause  to  be  cultivated,  the  plantation 
on  said  premises  during  the  life  or  lives  of 
the  said  C.  P.  Woodruff  and  E.  J.  A.  Wood- 
ruff, and  to  pay  to  him  annually  during  Ills 
life,  or  to  his  wife,  should  she  survive  him. 


during  her  Ufe,  the  customary  rent  of  the 
country,  and  in  consideration  thereof  the  said 
Anderson  D.  Cliamblln  is  not  to  pay  any  in- 
terest on  the  purchase  money  of  the  same. 
A.  D.  Chamblln  has  three  years  to  pay  this 
after  0.  P.  Woodruff  and  E.  J.  A.  WoodmCTs 
death."  The  obligation  executed  by  Ander- 
son D.  Chamblln  for  the  purchase  price  ($1,- 
COO)  of  this  land  was  in  this  form:  '^l.SOO. 
One  day  after  date  I  promise  to  pay  C.  P. 
Woodruff  or  bearer  fifteen  hundred  dollars, 
for  value  received.  This  obligation  not  to  be 
paid  until  three  years  after  the  death  of  said 
C.  P.  Woodruff  and  wife,  B.  J.  A.  Woodmfl. 
Interest  to  be  paid  annually  by  the  rent  of  the 
place  where  I  now  live."  In  view  of  the  ex- 
istence of  these  two  writings,  the  circnit 
Judge  held  that  the  probate  Judge  had  erred 
in  admitting  parol  testimony  as  to  the  con- 
tract between  tlie  parties.  The  circuit  Judge 
iMsed  such  decision  upon  the  weil-recognixed 
rule  that  a  writing  signed  by  the  parties 
merges  into  such  writing  all  parol  agreements 
which  precede  it,  relating  to  the  same  subject 
matter.  Our  first  Judgment  held  this  view 
of  the  circuit  Judge  to  tie  correct,  and  tbat 
as  the  result  thereof  the  Judgment  of  the  pro- 
bate court  must  be  reversed.  Very  reluctant- 
ly we  must  adhere  to  our  views  there  ex- 
pressed on  this  branch  of  the  case.  Nor  can 
we  find  anything  In  the  testimony  going  to 
show  that  Mrs.  Eliza  J.  A.  Woodruff,  after 
the  death  of  her  hust)and,dld  anymore  than  to 
mistake— unwittingly,  of  course— this  effect  of 
the  previous  writing  signed  by  licr  husband 
and  A.  D.  Chamblln.  If  it  had  been  made 
to  appear  in  the  testimony  that  Mrs.  Wood- 
ruff had  made  with  these  parties  a  distinct 
agreement  of  her  own  touching  the  care  and 
attention  she  was  to  receive  from  A.  D.  Cbam- 
blin and  wife  after  the  death  of  her  husband, 
one  difficulty  might  have  been  removed.  But, 
as  it  is,  we  can  only  see  that  she  was  carry- 
ing out  and  recognizing  her  husband's  con- 
tract with  these  parties.  It  is  the  Judgment 
of  this  court  that  the  Judgment  of  the  circnit 
court  must  be  modified  by  allowing  the  Judg- 
ment of  the  probate  court  to  control.  In  deny- 
ing any  share  of  the  estate  of  Eliza  J.  A. 
Woodruff,  deceased,  to  any  of  the  defendants, 
except  A.  D.  Chamblln  and  his  wife,  and 
vesting  thereunder  in  the  said  A.  D.  Cham- 
blln and  his  wife  all  the  share  In  the  estate 
of  Eliza  J.  A.  Woodruff  which  belonged  to 
A.  B.  Woodruff  and  his  codefendants  named 
in  the  caption  of  this  opinion,  and  that  after 
this  modification  is  made  the  said  circuit 
court  Judgment  be  affirmed. 


CUNNINGHAM  et  al.  t.  CAUTHBM  et  sL 

(two  eases). 

(Supreme  Court  of  South  Carolina.    April  15, 

1895.) 

AoooURTtito  BT  ADMiinsTRAToa— Rekaxd  on 
ArPBAii— Dcnas  or  RsrsBBS. 
1.  An  administrator  who  took  gold  notes  for 
cotton  belonging  to  his  intestate's  estate,  wbes 
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Rold  vrns  ttt  •  premlTim.  will  not  be  cfaamreaUe 
with  snch  premiums  merely  becanse,  at  the  time 
ot  nocouuting,  currency  has  become  convertible  at 
par  into  spt-cie,  unless  it  be  shown  that  he  actual- 
ly collpcted  the  premiums. 

2.  Where  an  acbon  for  an  accountinir  was  re- 
manded for  the  purpose  of  having  the  account  re- 
stated in  accordance  with  the  decision  of  the  su- 
preme court  and  the  referee  made  a  findinjr 
which,  under  such  decision,  was  irrelevant,  the 
circuit  court  did  not  error  in  refosing  to  enforce 
it 

3.  When  the  testimony  has  been  reported  by 
a  referee,  to  whom  the  cause  is  remanded  for  the 
purpose  of  correctini;  some  of  bis  former  condn- 
sions.  additional  testimony  is  inadmissible. 

4.  Where  an  administrator  has  been  charged 
with  interest  on  funds  in  his  hands  np  to  the  time 
of  nrconnting,  interect  should  be  cbnifred  the  dis- 
tributees, on  amounts  previously  advanced  to 
them,  from  the  several  times  of  payment. 

5.  The  concurrent  finding  of  the  circuit  Judge 
and  referee  will  not  be  disturbed  on  appeal,  ^here 
there  is  testimony  to  saoport  them. 

6.  The  decree  of  the  chancellor  as  to  pay- 
ment of  costs  will  not  be  reviewed  on  appeal,  un- 
less manifest  error  is  shown. 

Appeal  from  circuit  court,  Ijincaster  coun- 
ty;   Ernest  Gary,  Judge. 

Action  for  an  accounting  by  W.  J.  Cun- 
ningham and  others  against  Lewis  J.  Cau- 
tibcn,  as  administrator  of  A.  J.  Klbler, 
deceased.  From  a  decree  confirming  the 
refcKe'a  repoit,  both  parties  appeal.  Modi- 
fied. 

Following  are  the  exceptions  to  the  circuit 
decree: 

"(1)  For  that  the  circuit  court  therein  err- 
ed In  concluding  that  the  estate  of  the  de- 
fendant's intestate  Is  not  chargeable  in  the 
accounting  herein,  under  the  decree  of  the 
supreme  court  herein,  with  the  premium 
collected  by  the  said  Andrew  J.  Kibler  on 
the  notes  taken  by  him  for  the  cotton  orig- 
inally belonging  to  the  estate  of  Josei>h  A. 
Cunningham,  deceased. 

"(2)  For  that  the  circuit  court,  haying  con- 
firmed the  finding  by  the  referee  that  the 
defendant's  intestate  collected  on  the  said 
cotton  notes  premiums  on  gold  amounting 
In  the  aggregate  to  the  sum  of  $2,0ti3.Tl,  err- 
ed in  concluding  that  the  estate  of  the  said 
Andrew  J.  Kibler,  under  the  decree  of  the 
supreme  court,  was  not  chargeable  with  the 
premium  so  collected. 

"(3)  For  that  the  circuit  court,  having  con- 
firmed the  finding  by  the  referee  that  the 
defendant's  intestate  collected  on  the  said 
cotton  notes  premiums  on  gold  amounting 
In  the  aggregate  to  the  sum  of  |2,063.71,  err^ 
ed  In  failing  to  conclude  that  snch  collec- 
tion of  the  premium  on  the  cotton  notes  was 
In  effect  a  conversion  of  the  gold  of  the 
estate  Into  currency,  and  erred  in  failing  to 
conclude  that,  under  the  decree  of  the  su- 
preme court  herein,  the  estate  of  the  said 
Andrew  J.  Kibler  is  liable  to  account  to  the 
plaintiffs  for  the  premiums  so  oollected. 

"(4)  For  that  the  circuit  court,  having  con- 
firmed the  finding  by  the  referee  that  the 
cotton  bid  off  at  the  sale  of  the  personalty 
of  the  Cunningham  estate,  by  the  said  A.  X 
Kibler  was  worth  391/5  cents  in  currency, 
erred  in  failing  to  conclude  that,  under 
v.2is.E.no.ll— 51 


the  decree  of  the  supreme  court  herein,  the 
estate  of  the  said  Andrew  J.  Kibler  is 
chargeable  therewith  at  the  said  currency 
value,  in  the  face  of  the  holding  by  the  su- 
preme court  herein  that  'the  administrator, 
having  bid  off  the  cotton  at  the  estate  sale, 
became  liable  to  the  estate  for  the  actual 
value  thereof.' 

"(5)  For  that  the  circuit  court  therein  err- 
ed in  concluding  that  there  was  no  error 
by  the  referee  in  excluding  further  testi- 
mony oflfered  by  the  plaintiffs  as  to  the 
receipt  by  the  said  Andrew  J.  Kibler  of  the 
premium  on  gold  upon  sales  of  property, 
and  upon  sale  notes  belonging  to  the  estate 
of  his  said  Intestate. 

"(6)  For  that  the  said  circuit  court  erred 
in  concluding  that  under  the  decree  of  the 
supreme  court  herein,  no  error  was  commit- 
ted by  the  referee  in  so  stating  the  accounts 
between  the  defendant's  intestate  and  the 
several  distributees  of  the  estate  of  Joseph 
A.  Cunningham  as  to  charge  each  of  said 
distributees  with  Interest  on  the  several 
amounts  paid  to  or  for  the  said  several 
distributees  by  the  said  Andrew  J.  'Kibler. 

"(7)  For  that  the  said  circuit  court  erred 
in  concluding  that,  under  the  decree  of  the 
supreme  court  herein,  no  error  was  commit- 
ted by  the  referee  In  so  stating  the  accounts 
between  the  defendant's  Intestate  and  the 
several  distributees  of  the  estate  of  Joseph 
A.  Cunningham  as  to  charge  each  of  said 
distributees  with  Interest  on  the  several 
amounts  paid  to  or  for  the  said  several  dis- 
tributees, there  being  at  the  time  of  such  pay- 
ments surplus  Interest  belonging  to  the  es- 
tate of  the  said  Joseph  A.  Cunningham  in 
the  hands  of  the  said  Andrew  J.  Kibler, 
upon  which  surplus  interest  no  interest  is 
charged  against  him  In  the  accounting. 

"(8)  For  that  the  circuit  court  erred  in 
concluding  that,  in  stating  the  accounts  be- 
tween the  several  distributees  and  the  es- 
tate of  the  defendant's  intestate  under  the 
decree  of  the  supreme  court  herein,  interest 
was  properly  chargeable  against  each  dis- 
tributee upon  advances  made  out  of  Idle  In- 
terest moneys  In  the  hands  of  said  defend- 
ant's intestate,  as  administrator;  said  con- 
clusion being  contrary  to  the  principles  an- 
nounced by  the  decree  of  the  supreme  court 
herein,  that  Interest  could  only  be  charged 
on  snch  advances  so  far  as  the  same  should 
be  necessary  to  'reimburse  the  administrator 
for  such  interest  as  had  been  charged  him 
on  the  advances.' 

"(9)  For  that  the  circuit  court  erred  In 
concluding  that,  under  the  decree  of  the 
supreme  court  herein,  no  error  was  commit- 
ted by  the  referee  In  charging  the  several 
distributees  with  Interest  upon  payments 
made  by  the  administrator  of  Joseph  A. 
Cunningham  to  such  distributees,  while  In- 
terest moneys  belonging  to  said  estate  were 
at  the  same  time  lying  Idle  In  the  hands  of 
the  said  administrator. 

"(10)  For  that  the  circuit  court  erred  In 
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concluding  that,  under  the  decree  of  the 
supreme  court  herein,  no  error  was  commit- 
ted by  the  referee  in  stating  the  accounts 
between  the  said  Andrew  J.  Klbler,  admin- 
istrator, and  William  J.  Cunningham,  a 
distributee,  In  charging  interest  up  to  June 
1,  1883,  on  payments  made  by  the  said 
Andrew  J.  Klbler  to  and  for  the  said  Wil- 
liam J.  Cunningham,  as  below  stated,  there 
being  at  the  several  dates  below  named 
surplus  interest  in  the  hands  of  the  said 
administrator  larger  in  amount  than  the 
payments  below  stated,  and  upon  which  no 
interest  is  charged  against  the  said  admin- 
istrator; that  is  to  say,  In  charging  interest 
on  $21.40  from  January  1,  1869;  on  $588.99 
from  January  1,  1870;  on  $410.26  from  Jan- 
uary 1,  1871;  on  $2.40  from  January  1, 
1872;  on  $306.86  from  January  1,  1877;  on 
$1,081.44  from  January  1,  1880;  on  $100 
from  January  1,  1881,  and  on  $160  from  Jan- 
uary 1,  1882.    . 

"(11)  For  that  the  circuit  court  erred  In 
concluding  that;  under  the  decree  of  the  su- 
preme court  herein,  no  error  was  committed 
by  the*  referee,  in  stating  the  accounts  be- 
tween the  said  Andrew  J.  Kibler,  adminis- 
trator, and  Mary  C.  Dunlap,  a  distributee, 
in  charging  interest  up  to  June  1,  1893,  on 
payments  made  by  the  said  Andrew  J.  Klb- 
ler to  and  for  the  said  Mary  C.  Dunlap,  as 
below  stated,  there  being  at  the  several 
dates  below  named  surplus  interest  in  the 
hands  of  the  said  administrator  larger  in 
amount  than  the  payments  below  stated, 
and  upon  which  no  Interest  Is  charged 
against  the  said  administrator;  that  is  to 
say,  in  charging  Interest  on  $303.08  from 
January  1,  1807;  on  $71  from  January  1, 
18CS;  on  $1,803.50  from  January  1,  18G9; 
and  on  $150  from  January  1,  1882. 

"(i;^  For  that  the  circuit  court  erred  In  con- 
cluding that,  under  the  decree  of  the  supreme 
court  herein,  no  error  was  committed  by  the 
referee  in  stating  the  accounts  between  the 
said  Andrew  J.  Klbler,  administrator,  and 
I'homwell  K.  Cunningham,  a  distributee,  in 
charging  interests  up  to  June  1,  1893,  on  pay- 
ments made  by  the  said  Andrew  J.  Kibler  to 
and  for  the  said  Thomwell  K.  Cunningham,  as 
below  stated,  there  being  at  the  several  dates 
below  named  surplus  Interest  In  the  hands  of 
the  said  administrator  greater  in  amount  than 
the  payments  below  stated,  and  upon  which  no 
Interest  is  charged  against  the  said  administra- 
tor; that  Is  to  say,  in  charging  interest  on 
$27.50  from  January  1,  1868;  on  $12.75  from 
January  1,  1869;  on  $259.74  from  January  1, 
1870;  on  $98.57  fi'om  January  1,  1871;  on 
$68.47  from  January  1,  1872;  on  $114.95  from 
January  1,  1873;  on  $59.15  from  January  1, 
1874;  on  $6.50  from  January  1,  1875;  on  $1,- 
120.53  from  January  1,  1880;  on  $107.45  from 
January  1,  1881;  and  on  $200  from  January 
1,  1882. 

"(13)  For  that  the  circuit  court  erred  In  con- 
cluding that,  under  the  decree  of  the  su];nreme 
court  herein,  no  error  was  committed  by  the 


referee  in  stating  tbeaccounts  between  the  said 
Andrew  J.  Kibler,  administrator,  and  Nannie 
C.  Vanlandlngham,  a  distributee.  In  charging 
interest  up  to  June  1,  1893,  on  payments  made 
by  the  said  Andrew  J.  Kibler  to  and  for  the 
said  Nannie  C.  Vanlandlngham,  as  below  stat- 
ed, there  being  at  the  several  dates  beiovr 
named  surplus  Interest  In  the  hands  of  tlie 
said  administrator  greater  in  amount  than  the 
payments  below  stated,  and  upon  which  uo 
Interest  is  charged  against  the  said  adniiui:i- 
trator;  that  is  to  say,  in  charging  interest  on 
$5.40  from  January  1,  1869;  on  $173.32  from 
January  1,  1870;  on  $191.84  from  January  1. 
1S71;  on  $112.26  from  January  1,  1872;  on 
$151.33  from  January  1,  1873;  on  $295.31 
from  January  1,  1874;  on  $513.08  from  Janu- 
ary 1,  1876;  on  $423  from  January  1,  1878; 
on  $1,107.35  from  January  1, 1880;  on  $100.W 
from  January  1,  1881;  and  on  $150  from  Jan- 
uary 1,  1882. 

"(14)  For  that  the  circuit  court  erred  in  con- 
cluding that,  under  the  decree  of  the  supreme 
court  herein,  no  error  was  committed  by  tbo 
referee  in  statbig  the  accounts  between  ilie 
said  Andrew  J.  Kibler,  admhiistiator,  ami 
Beauregard  Cunningham,  a  distributee,  iu 
charging  Interest  up  to  June  1,  1883,  on^ia.v- 
ments  made  by  the  said  Andrew  J.  Kibler  to 
and  for  the  said  Beauregard  Cunningliam.  as 
below  stated,  there  being  at  the  several  dates 
below  named  surplus  interest  in  the  hands  of 
the  administrator  greater  in  amount  than  the 
payments  below  stated,  and  upon  which  uc 
interest  is  charged  against  the  said  ad:u!ui.->- 
trator;  that  Is  to  say,  in  charging  interest  uo 
$7  from  January  1,  1869;  on  $127.07  from 
January  1,  1870;  on  $178.82  from  January-  1, 
1871;  on  $62.86  from  January  1,  1872;  on 
$72.08  from  January  1,  1873;  on  $25.72  from 
January  1,  1874;  on  $113.66  from  January  1. 
1875;  on  $25.20  from  January  1,  1870;  ou 
$206.03  from  January  1, 1877;  on  $441.80  fi-oui 
Januarj'  1,  1878;  on  $500  from  January  1, 
1880;  on  $370  from  January  1,  1881;  and  on 
$740  from  January  1,  1882. 

"(15)  For  that  the  dicuit  court  erred  in  al- 
lowing the  charges  of  interest  on  the  items  of 
payments  or  advances  against  the  said  sev- 
eral distributees,  mentioned  in  the  alxive  ex- 
ceptions numbered  11  to  14  inclusive,  when 
said  payments  were  made  out  of  idle  inteiest 
in  the  hands  of  the  said  administrator,  in  dis- 
regard of  the  conclusion  by  the  supreme  court 
herein  that  such  interest  could  only  be  clwr- 
ged  upon  advances  made  to  the  several  di?:- 
tributees  so  far  as  to  'reimburae  the  adiuiuis- 
trator  for  so  much  interest  as  liad  been  char- 
ged to  him  on  the  advances.' 

"(16)  For  that  the  ch«ult  court  erred,  in  any 
view,  in  allowing  Interest  to  be  charged  upoD 
the  said  advances  mentioned  in  the  above  ex- 
ceptions numbered  11  to  14  inclusive,  wiien 
said  advances  were  made  out  of  idle  interest 
in  the  bands  of  the  said  administrator,  up  u> 
June  1,  1893,  instead  of  up  to  August  1,  18^1. 
the  date  of  the  former  report  and  the  date 
thereby  fixed  for  strilking  a  balance. 
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"(17)  For  that  the  circuit  court  erred  In  con- 
cluding that  there  was  a  balance  due  by  the 
estate  of  Nannie  C.  Vanlandingbam,  deceased, 
to  the  estate  of  Andrew  J.  Klbler,  deceased. 

"(18)  Kor  that  the  circuit  court  erred  In  fafl- 
Ing  to  conclude  that  there  was  a  balance  still 
due  upon  the  accounting  by  the  estate  of  An- 
drew J.  Klbler,  deceased,  to  the  plalntlfT  Wil- 
liam J.  Cunningham,  as  administrator  of  the 
said  Nannie  C.  Vanlandingham. 

"(19)  For  that  the  circuit  court  erred  In  con- 
cluding that  there  was  no  error  by  the  referee 
in  diarging  Interest  against  the  estate  of  Nan- 
nie C.  Vanlandingham  after  payment  In  full  to 
her  or  her  personal  representative  (If  payment 
in  full  was  ever  so  made),  especially  as  be- 
tween her  estate  and  Klbler,  -administrator. 
"Ernest  Moore, 
"M.  J.  Hough, 
"Attorneys  (or  Plaintiffs  (Appellants). 
"And  the  plalnturs  (appellants)  will  move 
the  said  supreme  court,  at  the  hearing  of  this 
appeal,  to  reverse  the  said  decree  of  the  circuit 
court  in  the  partlcnlara  complained  of  in  the 
above  exceptions. 

"Ernest  Moore, 
"M.  J.  Hough, 
"Attorneys  for  PlaintitCs  (Appellants). 
"The  defendant  gave  timely  notice  of  appeal 
from  the  said  decree  of  Judge  (3ary  to  the  su- 
preme court  of  the  state;   and  now  proposes 
the  foregoing  as  the  case  for  the  hearing  of 
the  appeal  to  reverse  or.  modify  the  circuit 
decree  on  the  following  grounds  or  exceptions: 
"(1)  Because,'  it  is  respectfully   submitted, 
the  circuit  Judge  erred  in  sustaining  the  first 
finding  of  fact  by  the  referee,  to  wit,  that 
the  premium  on  gold  was  collected  by  Klbler, 
the  defendant's  intestate,  upon  the  estate  sale, 
and  the  sale  notes,  including  the  cotton,  ex- 
cept in  the  cases  stated  in  his  said  finding. 

"(2)  Because  the  circuit  Judge  erred  also  in 
sustaining  finding  of  tact  by  the  referee  'that 
the  collection  of  the  premium,  except  in  the 
cases  (stated  by  him),  seems  to  have  be«n  ad- 
mitted by  the  defendant's  intestate,  the  said  A. 
J.  Kiblor,  upon  his  examination.' 

"(3)  Because  the  circuit  judge  erred  in  sus- 
taining the  finding  of  the  said  referee  that  the 
finding  of  fact  above  referred  to  is  corrol)orat- 
ed  by  the  testimony  of  other  witnesses. 

"(4)  Because  there  is  no  testimony  wimterer 
to  sustain  the  finding  of  the  referee  on  tiie 
point  above  referred  to.  The  folios  of  the 
testimony  referred  to  by  lilm  do  not  sustain 
blB  finding,  and  the  circuit  Judge  has  erred  in 
snstainlng  these  findings  referred  to  in  the 
foregoing  exceptions. 

"(5)  Because  the  circuit  Judge  has  erred  In 
sustaining  the  findings  of  fact  by  the  referee, 
when  he  attempts  to  stir  matters  that  have  al- 
ready heen  adjudicated  by  the  supreme  court 
His  findings  upon  the  cotton  and  the  cotton 
notes  are  res  adjudicata,  and  it  was  error  to 
brine:  these  cotton  notes  or  any  part  of  them 
again  into  the  report;  and  tlie  circuit  Judge 
shoold  have  sustained  the  exceptions  to  the 
referee's  rqport  as  to  these  cotton  notes. 


"(6)  Because  the  circuit  Judge  erred  in  sus- 
taining the  findin;;  of  the  referee  tliat  the  ag- 
gregate amount  collected  in  coin,  or  upon 
which  no  premium  was  collected,  was  $2,- 
152.78.'  There  is  no  evidence  whatever  to 
show  a  premium  collected  of  more  than 
1137.78. 

"(7)  Because  be  erred  in  sustaining  the  find- 
ing of  the  referee  that  the  said  A.  J.  Kibler 
collected  a  premium  of  $2,910.14  on  $7,275.37. 
There  is  no  evidence  to  support  such  finding. 
And  besides,  these  figures  '$7,275.37'  refer  to 
the  cotton  notes,  which  are  res  adjndlcota. 

"(8)  Because  he  erred  in  sustainlug  the  find- 
ings of  the  referee,  without  evidence,  that  the 
said  A.  J.  Kibler  collected  a  premium  of  40 
per  cent  on  more  than  $314.35. 

"(9)  Because  he  has  en-ed  in  sustaining  the 
referee  in  going  outside  of  the  matters  left 
open  by  the  supreme  court  decree,  and  bring- 
ing In  matters  that  were  finally  adjudicated 
thereby;  for  instance,  he  reports  a  premium 
collected  on  all  the  cotton  notes  and  the  price 
of  the  cotton  in  currency,  when  these  cotton 
notes  have  been  adjudged  to  l)elong  to  the  said 
A.  J.  Kibler  in  his  own  right. 

"(10)  Because  he  has  erred,  in  his  decree,  in 
confirming  the  charge  of  a  40  per  cent,  pre- 
mium en  bloc  on  $2,110.09,  when  there  is  no 
evidence  as  to  the  time  when  collected,  or  as 
to  the  notes  or  items  upon  which  this  alleged 
premium  was  collected,  contrary  to  the  decree 
of  the  supreme  court.  He  has  manifestly  over- 
looked the  main  point  left  open  in  the  decree, 
where  the  court  held  that  Kibler  was  not 
chargeable  with  the  whole  premium  en  bloc, 
but  with  a  premium  only  on  gold,  or  gold  notes 
due  the  estate,  which,  it  can  be  shown,  he  ac- 
tually received. 

"(11)  Because  the  referee  has  erred  in  char- 
ging without  evidence  a  premium  of  $846.33 
oa  other  notes  than  the  cotton  notes,  and  the 
clivuit  Judge  erred  in  his  decree  in  sustaining 
and  confirming  this  charge,  without  evidence 
to  sustain  the  same. 

"(12)  Because,  on  the  second  page  of  the 
genera]  account  (manuscript),  the  referee  has 
erred  in  adding  up  the  column  of  disburse- 
ments made  in  the  year  1866.  He  has  made 
the  aggregate  $702.33,  whereas  It  should  be 
$712.36;  and  the  circuit  Judge  has  erred  in  not 
coiTecting  tills  mistake. 

"(13)  Because  in  stating  the  accounts  be- 
tween A.  J.  Klbler,  the  administrator  of  Jo- 
seph A.  Cunningham,  deceased,  and  the  dis- 
tributees, the  referee  has  failed  to  conform  to 
the  principle  laid  down  In  the  decree  of  the 
supreme  court,  in  that  he  has  failed  to  charge 
each  distributee  with  interest  on  each  sum 
paid  out  or  advanced  to  the  distributees,  i-e- 
spectively,  from  the  date  of  such  payment  or 
advaccement  The  referee  has  charged  Inttf- 
est  only  from  the  1st  day  of  January  next 
following  each  payment,  and  the  circuit  Judge 
erred  in  confirming  the  report  of  the  refwe« 
In  this  particular. 

"(14)  Because,  under  all  the  facts  and  dr- 
cumstadbes  of  this  long  litigation,  the  circuit 
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Judge  erred  In  requiring  tbe  costs  of  the  case 
to.be  paid  out  of  tbe  estate  of  Andrew  J.  Kib- 
ler,  deceased.  R.  E.  &  R.  B.  Allison, 

"Attorneys  for  Defendant  (Appellant)." 

M.  J.  Hough  and  Ernest  Moore,  for  appel- 
lants. R.  E.  &  R.  B.  Allison  and  B.  W. 
Shand,  for  respondents. 

POPE,  J.  A  former  appeal,  wnlch  Is  re- 
ported In  37  S.  C.  123,  15  S.  E.  917,  having 
necessitated  a  restatement  of  accounts  of 
A.  J.  Kibler,  as  administrator  of  the  estate 
of  Joseph  A.  Cunningham,  deceased,  the  ac- 
tion was  remitted  to  the  circuit  court  for 
that  purpose.  When  the  circuit  court  took 
action  thereon,  it  was  to  pass  an  order  on 
the  10th  of  October,  1892,  referring  it  to  D. 
A.  Williams,  Esq.,  as  referee,  "to  state  the 
accounts  of  A.  J.  Kibler  as  administi-ator  of 
Joseph  A.  Cunningham,  deceased,  in  con- 
formity to  tbe  instructions  contained  in  tbe 
decree  of  the  supreme  court  herein,  and  ac- 
cording to  the  principles  therein  enunciat- 
ed, and  to  do  all  other  acts  and  things  there- 
in required."  On  the  1st  day  of  June,  1893, 
this  referee  made  his  report,  wherein  be 
reported  that  on  the  Ist  day  of  June,  1893, 
the  said  A.  J.  Kibler  was  indebted  to  bis 
intestate's  estate  in  the  sum  of  |3o,G70.93, 
which  was  divisible  in  equal  poitions  be- 
tween the  five  plaintiffs,  so  tliat  the  share 
of  each  therein  was  57,134.18  3/4.  But  he 
also  found  that  said  administrator  bad  paid 
to  each  of  the  plaintiflFs  large  sums  of  money 
on  account,  so  that  on  tbe  1st  of  June  be 
owed  tbe  plaintUF  William  J.  Cunningham 
$800.23  i/e;  to  the  plaintiff  Thornwell  K. 
Cunningham,  $2,512.30  »/j;  to  tbe  plaintiff 
Beauregard  Cunningham,  $1,003.03  »/§;  to 
the  plaintiff  R.  T.  Dunlap,  $321.17  */»;  and 
to  the  plaintiff  J.  A.  Dunlap,  $321.17  «/»■  It 
may  be  well  to  state  that  tbe  two  last  are 
tbe  distributees  of  tbe  deceased,  Mrs.  Mary 
C.  Dunlap,  n6e  Cunningham,  but  that  the 
plaintiff  Mrs.  Nannie  O.  Vanlandingham  bad 
overdrawn  ber  share  by  the  amount  of 
$108.85%.  To  this  report  of  the  referee  both 
sides  freely  excepted,  tbe  plaintiffs  exhibiting 
18  exceptions,  and  the  defendant  presenting 
15  exceptions.  Tbe  cause  was  beard  before 
bis  honor.  Judge  Ernest  Gary,  at  tbe  sprbig, 
1S94,  term  of  the  court  of  common  pleas  for 
Lancaster  county,  in  this  state,  and  on  tbe 
6tb  day  of  May,  1894,  he  filed  tbe  following 
decree:  "The  facts  of  this  case  will  be 
found  in  37  S.  C,  at  pages  123-146,  15  S.  E. 
917.  Tbe  supreme  court  recommitted  tbe 
.cause  to  tbe  circuit  court  for  tbe  purpose 
of  having  tbe  account  restated  in  accordance 
with  the  decision  of  tbe  supreme  court.  Tbe 
referee  has  recast  the  account,  and  filed  his 
report  In  the  cause.  Plaintiffs  and  defend- 
ant have  both  filed  numerous  exceptions  to 
tbe  report,  and  tbe  cause  was  beard  by  me 
upon  the  exceptions  and  argument  of  coun- 
sel engaged  in  the  cause.  From  a  careful 
reading  of  tbe  decree  of  tbe  supreme  court, 


there  are  very  few  matters  left  open  for  ad- 
judication. It  appears  to  me  tbe  referee  was 
only  directed  to  recast  his  oiiginal  report  in 
the  following  i>articu]ars:  (1)  By  correcting 
his  former  rq^ort  as  to  commissions.  This 
he  has  done.  (2)  By  omitting  to  charge  a 
premium  on  tbe  specie  on  hand  at  the  deatli 
of  the  Intestate.  Tbicr  coirection  has  been 
made.  (3)  By  giving  the  administrator  cred- 
it for  tbe  Items  on  page  123  of  tbe  case. 
This  has  been  done.  (4)  By  allowing  credit 
for  certain  items  of  board..  This  bas  been 
done.  It  therefore  appearing  that  the  ref- 
eree bas  followed  the  directions  of  tbe  su- 
preme conrt  In  restating  his  accounts.  It  Is 
ordered  that  the  report  be  confirmed,  and 
tbe  exceptions  thereto  overruled.  Tbe  su- 
preme court  In  Its  decree  reversed  tbe  decree 
of  the  circuit  court  as  to  the  costs  of  the 
case  without  prejudice,  as  tbe  cause  would 
have  to  be  sent  back.  In  a  case  like  tbls. 
costs  are  largely  In  the  discretion  of  tbe  pre- 
siding Judge.  After  considering  the  facts,  1 
agree  with  Judge  Wltherspoon  that  the  costs 
of  this  action  should  be  paid  ont  of  tbe  es- 
tate of  Andrew  J.  Kibler,  and  I  so  decree." 

From  tbls  decree  the  parties  plaintiff  and 
defendant  appeal,  and  these  grounds  of  ap- 
peal will  be  reported. 

We  will  try  to  bestow  tbe  proper  care  in 
disposing  of  these  sets  of  exceptions.  It  Is 
always  well  to  remember  tbat  It  Is  a  matter 
of  no  little  dlfficolty  to  divest  tbe  mind  of 
previous  Impressions,  and  we  apprehend  tbat 
no  little  of  the  trouble  with  tbe  counsel  of 
this  case  has  arisen  In  this  way. 

Let  us  first  examine  tbe  grounds  of  appeal 
presented  by  plaintiffs.  Tbe  first  exception 
Imputes  error  to  tbe  circuit  Judge  In  his  con- 
clusion that,  under  the  decisions  of  the 
court,  the  defendant's  intestate  la  notcliarge- 
able  with  tbe  premium  collected  by  tbe  ad- 
ministrator on  notes  taken  by  him  for  cotton 
originally  belonging  to  the  estate  of  Cunning- 
ham, (deceased.  The  amount  involved  in 
this  exception  is  considerable,  and  we  have 
considered  it  carefully.  A.  J.  EUbler,  tn  his 
first  return  as  administrator,  charged  him- 
self with  $9,426.15  as  the  amount  of  tbe  sale 
bill  for  property.  Including  cotton,  sold  off  his 
intestate's  estate  In  January,  1866.  This  ad- 
ministrator contributed  very  largely  to  cre- 
ate tbe  confusion  In  regard  to  tbls  first  re- 
turn by  loose  references  to  tbe  cotton  on 
said  sale  bill  at  28  cents  a  pound  in  gold 
coin,  as  still  belonging  to  the  estate  of  his 
intestate-  But  by  the  previous  decision  of 
this  court  we  decided  that  the  administrator 
having  charged  himself  with  tbls  cotton  at 
28  cents  tn  gold  coin  on  the  sale  bill,  and 
this  being  established  as  Its  aotnal  value, 
"the  plaintiffs  are  not  entitled  Iwth  to  the 
value  of  tbe  cotton  and  the  aecurities  taken 
for  it,  or  any  part  of  it,  at  tbe  second  sale 
made  by  tbe  first  purchaser";  and.  further, 
It  not  being  shown  that  the  administrator 
had  even  changed  bis  iielatlon  to  tbe  estate 
of  bis  Intestate  for  tbe  valoe  of  tbiM  cotton 
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iB  ot  gold,  tor  the  new  relation  as  of  cnr- 
rency,  there  was  no  principle  of  law  where- 
by, when  one  Is  convertible  for  the  other,  at 
par,  this  admlnlstiator  should  be  required 
to  udd  any  per  cent,  40  or  any  other,  in 
bis  accounts  for  such  cotton.  Let  our  po- 
sition be  understood.  We  mean  that  if  this 
administrator  had  charged  himself  with  this 
cotton  at  38  cents  in  current  bills  or  money, 
and  bad  not  converted  this  into  gold  coin, 
we  would  have  held  him  to  this  39  cents  per 
pound,  notwithstanding  at  this  time  such 
currency  would  have  been  equal  to  gold. 
This  exception  is  overruled. 

2.  So  far  as  the  second  exception  is  con- 
cerned, it  is  Intended  thereby  to  suggest  the 
difHculty  that  when  a  referee  makes  a  find- 
ing of  fact  not  only  Irrelevant  to  the  contro- 
versy, but  which  the  supreme  court  has 
so  decided  to  be  irrelevant,  and  which  de- 
cision of  the  supreme  court  is  obeyed  by 
said  referee  in  malcing  up  the  accounting, 
the  circuit  Judge  is  in  error  in  not  enforcing 
such  error  by  his  decree,  notwithstanding 
the  decision  of  the  supreme  court  We  think 
the  rivcult  judge  was  entirely  correct,  even 
If  bis  attention  had  been  called  to  this  mat- 
ter, for  he  was  bound  to  enforce  the  Judg- 
ment of  this  court  Sanders  v.  Bagwell,  37 
a  a  145,  15  S.  E.  714,  and  16  S.  B.  770. 
Judgments  are  not  based  on  irrelevant  tes- 
timony. 

3.  We  do  not  feel  at  liberty  to  canvass  the 
suggestion  of  error  herein '  embodied,  for  if 
our  former  decision  fixed  the  charge  of  the 
cotton  at  28  cents  in  gold  as  a  proper  charge 
against  the  administrator,  and  also  decided 
that  it  made  no  diETerence  as  to  whom  and  for 
what  the  cotton  was  afterwards  sold  by  its 
purchaser,  we  are  not  concerned  r/itb  such 
matters.  The  court  has  already  canvassed 
these  matters  over,  and  our  decision  thereon 
rendered.  It  is  mough  to  state  that  fact  as 
the  bAsis  for  now  overruling  this  exception. 

4.  ,The  fourth  exception  is  dlsijosed  of  un- 
der what  is  said  in  passing  upon  the  second 
and  third  exceptions. 

5.  This  next  exception  Is  not  altogether  free 
from  difficulty.  By  our  previous  decision, 
the  cause  was  remanded  to  the  circuit  court 
in  order  that  if  it  could  be  shown  that  A.  3. 
Kibler,  as  administrator,  actually  received  the 
premium  on  gold  or  gold  notes  due  the  estate, 
such  referee  might  alter  his  accounts  as  af- 
fected thereby.  When  the  plaintiffs  applied 
to  the  referee  to  be  allowed  to  Introduce  new 
and  additional  testimony,  the  referee  declined 
to  henr  it  and  now  this  refusal  is  assailed  an 
•rroBeoos.  In  cases  where  new  trials  are  or- 
dered, of  course  such  trials  are  de  novo.  But 
in  a  canse  in  equity,  when  the  testimony  on 
all  the  issues  has  been  fully  taken  and  report- 
ed to  the  conrt  by  the  very  referee  to  whom 
the  duty  is  confided  of  correcting  a  few 
among  the  many  of  his  former  conclusions.  It 
does  not  seem  that  additional  testimony  could 
be  admitted  without  the  usual  incidents  to 
new  testimony,  namely,  first  questions,  eta 


We  might  have  been  more  explicit  in  our  for- 
mer Judgment  bat  as  It  is,  we  think  the  ref- 
eree correctly  construed  our  decision.  We  'did 
not  mean  thereby  to  open  afresh  all  these 
matters.  This  exception  must  therefore  be 
overruled. 

6.  Error  is  imputed  in  this  exception  to  the 
circuit  Judge  in  holding  that,  under  the  first 
decision  of  this  case,  the  supreme  court  deter- 
mined that  In  making  the  accounts  of  the  ad- 
ministrator with  the  several  plaintiffs  as  dis- 
tributees of  the  estate  of  his  intestate,  interest 
was  to  be  allowed  the  administrator  on  all 
the  payments  made  to  or  In  behalf  of  such 
distributees.  The  circuit  Judge  correctly  con- 
strued our  decision.  The  language  of  this 
court  at  tlie  top  of  page  141,  37  S.  C,  and 
page  917,  15  S.  E.,  Is:  "The  children  ad- 
vanced, however,  being  required  on  final  set- 
tlement to  account  for  interest  on  their  re- 
spective advances  from  the  time  th^  were 
received,  and  thus  reimburse  the  adminis- 
trator for  so  much  interest  as  had  been  char- 
ged to  him  on  the  advance" 

7.  This  exception  partakes  somewhat  of  the 
cliaracter  of  the  sixth,  and  might  be  said  t<) 
b.ive  been  dlH>06ed  of  by  the  language  used 
by  us  under  No.  6,  but  for  the  intimation 
that  at  the  time  of  such  Interest  being  char- 
ged against  the  distributees  In  favor  of  the 
administrator,  the  latter  bad  a  surplus  of  in- 
terest upon  which  no  interest  waa  paid.  We 
think  the  very  theory  of  the  law  on  this  sub- 
ject is  outlined  in  the  remarks  of  Mr.  Justice' 
McGowan  In  our  former  decision  in  this  case, 
when  he  said:  'The  amounts  paid  to  the  dis- 
tributees, from  time  to  time,  were  not  as 
we  think,  'expenditures,'  in  the  sense  of  Dix- 
on V.  Hunter,  3  Hill  (S.  C.)  206.  They  did 
not  In  reality,  diminish  the  volume  of  the 
estate  in  the  hands  of  the  administrator,  the 
whole  value  of  which  It  was  necessary  to  as- 
certain, to  make  a  fair  division  among  those 
equally  interested.  The  payments  were  rath- 
er in  the  nature  of  advances  or  loans,  still 
imrts  of  the  whole  estate,  and  to  be  accounted 
for  as  such,"  etc.  (the  latter  part  has  already 
been  quoted).     There  waa  no  error  here. 

8.  It  is  true  that  this  court  in  rendering  its 
former  opinion  did  use  the  language  quoted  In 
the  eighth  exception  but  It  was  not  intended 
by  us  to  couple  the  accounting  by  the  admin- 
Istmtor  so  as  to  depend  upon  advances  made 
to  the  distributees  or  vice  versa.  The  fact  is, 
nothing  should  be  said  or  done  in  Judgments 
of  com-ts  by  which  any  Idea  of  delay  In  the 
settlements  of  estates  by  administrators  be- 
yond the  limits  fixed  by  htw  should  be  en- 
couraged. Both  administrators  and  distribu- 
tees, respectively,  should  have  no  reason  for 
delay,— we  mean  unnecessary  delay.  In  this 
case,  no  guardians  were  appointed  for  the  In- 
fant children  of  the  Intestate,  and  they  were 
motherless.  Hence  the  administrator  did 
make  advances  from  time  to  time  to  every 
one  of  them.  They  had  to  live,  be  clothed, 
and  educated.  All  these  the  administrator 
provided  for  from  the  estate  of  their  father: 
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and,  of  course,  eacb  cblld  must  account  for 
the  moneys  advanced  to  him  or  her,  Just  as 
they  would  If  the  administrator  held  notes 
ylven  by  a  child  to  the  Intestate.  In  the  lat- 
ter case  the  administrator  has  the  right  to 
pay  off  such  child  pro  tanto  with  its  own 
paper.  This  Is  all  that  was  meant  by  this 
court  In  the  language  used  by  it;  and  there- 
fore the  circuit  judge  was  not  In  error,  as  Is 
here  complained. 

9.  Our  answer  to  the  ninth  exception  Is  fur- 
nished by  what  we  have  said  touching  the 
eighth  exception. 

10.  The  exceptions  10,  11,  12,  13,  14,  15,  16, 
and  17,  being  merely  used  to  point  out  the  in- 
dividual instances  of  the  application  of  the 
rule  set  out  in  our  consideration  of  exception 
8,  are  fully  answered  by  what  we  have  held 
on  that  subject,  and  are  therefore  overruled. 

We  win  next  consider  the  allegations  of  er- 
ror embodied  in  the  exceptions  preferred  by 
the  defendant: 

1.  The  first  exception  will  be  seen  to  liave 
no  practical  effect*  when  it  is  stated  that,  al- 
though the  referee  did  make  the  finding  of 
fact  therein  complained  of,  yet,  when  be 
came  to  apply  the  hiw  of  the  cnae  as  fixed 
by  our  former  decision,  the  referee  was  care- 
ful to  follow  the  latter  and  discard  the  for- 
mer. 

2.  The  second  exception  Is  OTermled,  for 
there  was  testimony  to  sustain  it  Under  our 
rule,  when  there  Is  testimony  to  support  the 
concurrent  findings  of  foct  of  the  circuit  and 
referee,  this  court  will  rarely  disturb  such 
finding. 

3.  And  80,  too,  as  to  the  third  exception. 
We  find  testimony  to  support  such  concurrent 
finding  of  the  circuit  judge  and  referee,  and 
we  will  not,  under  the  rule,  disturb  It. 

4.  We  cannot  agree  with  the  defendant  In 
Ills  fourth  exception.  It  seems  to  us  that  the 
testimony  was  stated  by  the  circuit  judge  and 
referee  correctly. 

5.  We  do  not  understand  that  the  circuit 
Judge  and  referee  Interfered  practically  with 
the  conclusions  of  this  court  in  its  former  de- 
cision. 

6.  We  cannot  agree  with  the  defendant  In 
his  sixth,  seventh,  eighth,  and  ninth  excep- 
tions. 

7.  In  the  tenth  exception  the  defendant 
-seeks  to  impugn  the  charge  of  40  per  cent. 
1)remlum  on  $2,116.00.  There  was  testimony 
In  the  case  on  this  subject,  and,  if  there  was 
-such  testimony,  this  conclusion  is  not  at  varl- 
.ancc  with  our  former  decision. 

8.  Nor  can  we  sustain  the  elevrath  excep- 
tion, for  there  was  testlmohy  upon  which 
such  conclusion,  as  therein  assailed,  might 
bave  been  based. 

d.  The  error  of  $10.03  pointed  out  in  the 
twelfth  exception  Is  easily  corrected. 

10.  It  is  urged  by  the  defendant  In  his  thir- 
teenth exception  that  the  circuit  judge  has 
not  enforced  the  former  judgment  of  this 
«ourt  when  It  directed  that  interest  be  allow- 
«d  the  administrator  upon  the  sums  advanced 


by  bim  to  the  respective  dlstribatees  of  the 
estate  of  the  Intestate,  Cunningtiam,  from  the 
time  the  same  were  paid.  The  former  Judg- 
ment of  this  court,  in  its  use  of  tbe  words, 
"from  the  date  of  such  payment  or  advance- 
ment," designed  that  the  yearly  allowance  of 
interest  on  such  payments  or  advancements 
took  place  so  as  to  correspond  with  tbe  year- 
ly balance  upon  which  interest  was  charged 
against  the  administrator.  We  are  satisfied 
that  such  an  arrangement  is  all  that  is  re- 
quired in  this  cose,  and  we  therefore  ovemile 
this  exception. 

11.  Lastly,  we  will  consider  tbe  fonrteentb 
exception,  wherein  It  is  insisted  that  the  cir- 
cuit judge  was  in  error  In  adjudging  that 
the  estate  of  A.  J.  Klbler,  deceased,  should 
pay  all  the  costs  of  tills  action.  It  is  usual  to 
uphold  the  chancellor  In  his  decision  as  to  tbe 
payments  of  costs,  except  some  error  ta  clear- 
ly pointed  out.  McCrady  ▼.  Jones,  36  S.  C 
136,  15  S.  E.  430.  Here  there  Is  no  error 
pointed  out  But,  apart  from  this  time-hen- 
ored  practice  in  this  matter  of  decreeing  what 
party  Is  liable  for  costs.  If  we  refer  to  the 
pleadings  in  this  case  when  the  plaintiffs  de- 
manded an  occount  of  A.  J.  Klbler,  as  admin- 
istrator of  their  father's  estate,  we  find  that 
in  his  answer,  he  denied  that  be  owed  them 
anything,  and,  on  the  contrary,  averred  that 
he  had  paid  them  more  than  they  were  enti- 
tled to  receive;  yet,  now  that  the  litigation  Is 
about  ended,  we,  find  that  these  distributees 
are  entitled  to  n  judgment  against  such  ad- 
ministrator for  several  thousand  dollars.  If 
the  losing  party  is  to  pay  costs,  then  it  should 
be  the  estate  of  the  said  A.  J.  Klbler,  de- 
ceased. We  cannot,  therefore,  sanction  this 
ground  of  appeal. 

It  Is  the  judgment  of  this  court  that  tbe 
judgtpent  of  the  circuit  court  be  affirmed,  on 
the  condition  that  the  plaintiffs,  who  are  enti- 
tled to  judgment,  will  first  reduce  their  claims 
In  20  days  hereafter  by  giving  a  credit  to  the 
estate  of  A.  J.  Klbler,  deceased,  for  the  sum 
of  ^28.58  on  the  1st  day  of  June,  1893.  But 
in  the  event  the  plaintiffs  fall  to  give  this 
credit  of  $28.58,  then  the  judgment  of  the  cir- 
cuit court  shall  be  modified  by  requiring  tbe 
plaintiffs  to  give  to  the  estate  of  the  said  A. 
J.  Kibler,  deceased,  the  said  credit  of  $28.5S 
on  the  1st  day  of  June,  1893;  and  for  that 
purpose  the  cause  is  remanded  to  the  circuit 
court 


STATE  T.  JOHNSON. 
(Sopreme  Court  of  South  Carolina.     April  24, 

1885.) 
CRiMiiTAt.  Liw— Escape  or  Amn.i,AirT— DtsxisMi. 

OP    APPBAU 

Where  a  convicted  murderer  has,  peodinf 
an  appeal  to  the  supreme  conrt,  escaped  mm  ita 
jurindictioD,  tbe  appeal  will  be  dismissed,  upon 
motion  of  the  solicitor,  bnt  without  prejudice  to 
the  fugitive's  rifdit  to  move  to  have  his  appeal 
reinstated,  providing  such  motion  be  made  at 
the  first  ensuing  term  after  the  cooit  has  reac- 
quired jurisdiction. 
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Appcial  from  general  sesslono  circuit  conrt 
of  Edgefield  county;   W.  C.  Benet,  Judge. 

Tom  Johnson  was  convicted  of  murder,  and 
appealed  to  the  supreme  court  After  the  ap- 
peol  he  escaped  from  Jail,  and  the  case  was 
continued.  This  is  a  motion  by  the  solicitor 
to  hare  the  appeal  dismissed.  Motion  grant- 
ed without  prejudice. 

I.  Wm.  Thurmond  and  Croft  &  Tillman,  for 
the  prisoner.     P.  H.  Nelson,  for  the  State. 

McIVER,  C.  J.  In  this  case  the  solicitor 
moves  to  dismiss  the  appeal  upon  the  ground 
that  the  appellant  has.  since  this  appeal  was 
ijei'fected,  escaped  from  the  jail  of  Edgefield 
c-ouuty,  and  thus  placed  himself  beyond  the 
Jurisdiction  of  this  court  and  this  statement 
is  verified  by  aflidavlt  It  is  well  settled  that 
this  court  will  not  hear  an  appeal  where  the 
appellant  has  voluntarily  put  himself  beyond 
the  Jurisdiction  of  the  court  State  v.  Murrell, 
33  S.  G.  83.  11  S.  C  CS2,  and  the-  caaes  there 
cited.  Hence,  when  this  case  was  called,  and 
the  fact  made  apparent  to  the  court  that  the 
appellant  had  escaped  from  custody  of  the 
law,  the  case  was  marked  "Continued,"  as  It 
could  not  now  be  heard,  under  the  well-settled 
rule;  but  In  ordering  the  continuance,  the 
court  distinctly  announced  that  such  order 
would  not  affect  the  right  of  the  solicltoi'  to 
make  this  motion  to  dismiss  the  appeal,  which 
the  comt  has  determined  to  grant  But  as 
the  Issue  involved  is  of  the  gravest  character, 
involving  the  life  of  the  appellant,  the  court 
is  unwilling  to  entirely  preclude  the  appellant 
from  having  his  appeal  heard,  if  hereafter 
tlie  court  should  acquire  such  jurisdiction  of 
the  person  of  the  appellant  as  would  enable 
tlie  court  to  render  an  eCectlve  judgment  It 
is  therefore  ordered  that  the  continuance  of 
this  case,  heretofore  ordered,  be  opened,  and 
the  appeal  be  dismissed,  without  prejudice, 
however,  to  the  appellant's  right  to  move  to 
have  his  appeal  reinstated,  if  he  h»eafter 
sliall  place  himself,  or  be  brought,  within  the 
jurisdiction  of  the  court:  provided,  such  mo- 
tion be  submitted  to  this  court  at  the  first 
ensuing  term  of  this  court  after  jurl8dlcti<H> 
boa  been  reacquired  by  this  court 


STATB  V.  RHODES. 

(Supreme  Court  of  South  Carolina.     May  6, 

1895.) 

CBimsAi,  Law— Kerr  Tkial— Newlt-Discovkrbd 

EVIDSNCB. 

A  motion  to  suspend  an  appeal  in  a  crim- 
inal case,  SO  that  the  defendant  ma^  move  for  a 
new  trial  on  the  ground  of  newly-discovered  evi- 
dence, will  not  be  granted  when  the  motion  is 
Uaaed  upon  affidaTlts  that  since  the  trial  a  state- 
ment was  made  by  the  principal  witness  for  the 
state,  an  ignorant  girl  of  17,  bound  to  defendant, 
that  her  testimony  at  the  trial  was  false,  and  im- 
proper means  were  used  to  indace  her  to  so  tes- 
tify. 

Appeal  from  general  sessions  circuit  court 
«(  Anderson  county;  O.  W.  Buchanan,  Judge. 


Jasper  N.  Rhodes  was  convteted  ol  arson, 
and  appealed  to  the  supreme  court.  This  Is 
a  motion  to  suspend  the  appeal  so  that  he 
may  move  the  circuit  court  for  a  new  trial  on 
the  ground  of  newly-discovered  evidence. 
Motion  denied. 

B.  L.  Bonbam  and  O-.  E.  Prince,  for  appel- 
lant 0.  P.  Townsend,  Asst.  Atty.  Gen.,  for 
the  Stat& 

McIYBR,  C.  J.  This  Is  a  motion  to  sus- 
pend the  appeal  now  pending  In  the  court  In 
order  to  enable  the  appellant  to  move  before 
the  circuit  court  to  grant  him  a  new  trial  up- 
on the  ground  of  after-dlscoTered  evidence. 
The  principles  which  govern  this  court  in  dis- 
posing of  this  motion  have  been  so  often  stat- 
ed in  recent  cases  that  it  surely  cannot  be 
necessary  to  repeat  them  here.  It  is  sufll- 
clent  to  now  say  that  a  careful  examluiition 
of  the  afildavits  submitted  In  support  of  the 
motion  fails  to  disclose  any  ground  which 
would  justify  this  court  In  granting  the  mo- 
tion. We,  however,  avail  ourselves  of  this 
opportunl^  to  say  that  the  universally  recog- 
nized doctrine  Is  that  applications  of  this  kinil 
should  be  scrutinized  with  great  caution,  in 
order  to  avoid  delays,  and  prevent  any  ob- 
structions to  the  administration  of  jthitice. 
Aa  was  aaid  by  the  late  Chief  Justice  Simp- 
son in  the  case  of  State  v.  David,  14  S.  C,  at 
page  432,  "There  can  be  no  doubt  that  mo- 
tions of  this  sort  should  be  received  with  the 
utmost  caution,  because,  as  it  is  said  by  a 
learned  judge,  there  are  but  few  cases  tried 
in  which  something  new  may  not  be  hunted 
up,  and  also  because  It  tends  to  perjury;  and 
as  was  said  in  the  case  of  State  v.  Harding, 
2  Bay,  268,  it  would  have  a  mischievous  tend- 
ency, after  all  the  evidence  on  the  part  of  the 
state  had  been  fully  disclosed,  to  allow  one, 
with  his  life  In  danger,  an  opportunity,  by 
the  asslETtance  of  confederates,  to  procure  un- 
principled witnesses  to  contradict  the  evi- 
dence on  the  part  of  the  state,  and  thereby 
defeat  the  ends  of  Justice"  Now,  in  this 
case  the  motion  Is  based  upon  the  allegation, 
supported  by  affidavits,  that  since  the  trial  a 
statement  has-  been  obtained  from  an  igno- 
rant colored  girl,  about  the  age  of  IT  years, 
who  had  been  bound  by  her  mother  to  the 
appellant  and  who  was  the  witness  princi- 
pally relied  upon  by  the  state  at  the  trial,  to 
the  effect  that  her  testimony  on  the  trial  was 
false,  and  that  Improper  means,  bad  been 
used  to  Induce  her  «o  to  testify.  When  it  is 
remembered  how  easy  It  would  be,  In  many 
cases,  by  working  upon  the  fears,  or  excit- 
ing tiie  hopes,  of  persons  of  the  class  to 
which  this  witness  belongs,  to  obtain  such 
promises  of  new  testimony  as  Is  relied  upon 
In  this  case,  tt  must  be  obvious  to  every  per- 
son of  experience  and  obseiTation  that  It 
would  be  dangerous  to  the  administration  of 
justice  to  allow  such  a  showbtg  as  is  here 
made  to  operate  as  a  suflSdent  ground  for 
granting  a  new  trial,  as  It  would  tend  to 
encourage  efforts  to  tamper  with  witnesses, 
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and  thus  open  the  door  to  perjury.  Of 
course,  we  must  not  be  understood  as  even 
intimating  that  any  of  the  counsel  In  the 
caae  had  anything  whatever  to  do  with 
obtaining  the  statement  above  referred  to, 
as  there  Is  not  the  slightest  evidence  to  that 
efTect;  and,  besides,  the  well-known  char- 
acter of  the  counsel  would  be  amply  suffi- 
cient to  repel  any  suspicion,  even,  that  they 
had  acted  Improperly  in  the  matter.  It  is 
ordered  that  the  motion  to  suspend  the  appeal 
for  the  puiiiose  of  enabling  the  appellant  to 
more  before  the  circuit  court  for  a  new  trial 
upon  the  ground  of  after-discovered  evidence 
be  refused. 


BORST  V,  NELSON  et  aLi 

(Supreme  Court  of  Appeals  of  Virginia.     April 

18,  1885.) 

Review  ox  Appeai.— Weiobt  or  Evidbkcb. 

On  an  Issue  aa  to  the  price  at  which  land 

waa  sold  at  commissioners'  sale,  the  finding  of  the 

lower  court  will  not  be  disturbed,  if  instamed  by 

the  evidence. 

Appeal  from  circuit  court,  Culpeper  county. 

Lucy  J.  Borst  appeals  from  a  decree  against 
her,  and  in  favor  of  Lewis  P.  Nelson.  Af- 
firmed. 

J.  0.  Gibson,  for  appellant  Q.  D.  Gray, 
for  appellee. 

HARRISON,  J.  Ttala  Is  a  controversy 
about  the  price  agreed  to  be  paid  for  a  tract 
of  land  bought  at  a  commissioners'  sale. 

On  the  8d  day  of  March,  1891,  Lucy  J. 
Borst  filed  her  bill  In  the  circuit  court  of  Cul- 
peper county,  making  A.  McD.  Green  and 
Qeoixe  D.  Gray,  commissioners  of  the  cir- 
cuit court  of  Culpeper,  and  Lewis  P.  Nelson, 
parties  defendant  thereto.  She  alleges  that 
on  the  31st  day  of  October,  1883,  she  became 
the  purchaser  of  a  tract  of  land  in  the  coun- 
ty of  Culpeper,  containing  431  acres,  sold  on 
that  day  by  A.  McD.  Green  and  George  D. 
Gray,  commisslonera  in  the  cause  of  Nelson 
T.  Taylor;  that  through  her  husband  she  bid 
for  said  land  98.50  pei  acre,  and  it  was 
knocked  down  to  taer  at  that  price;  that  ahe 
was  not  prepared  to  make  the  cash  payment, 
which  was  one-third  of  the  purchase  money, 
on  the  day  of  the  sale,  and  executed  her  three 
twnds  in  equal  amounts,  at  one,  two,  and 
three  years,  for  the  whole  purchase  money, 
and  afterwards  paid  the  commissioners  $1.- 
100,  to  be  credited  on  her  first  bond,  which 
represented  the  cash  payment  She  further 
alleges  that  this  purchase  was  reported  to 
the  circuit  court  of  Culpeper  county  in  the 
cause  of  Nelaon  v.  Taylor,  and  a  decree  en- 
tered confirming  the  sale  to  her;  that  va- 
rious sums  were  afterwards  paid  at  different 
times  to  Green,  the  acting  commissioner,  on 
ber  said  bonds;   that  the  property  was  ad- 

^  Reported  by  F.  S.  Klrkpatrick,  Esq.,  of  the 
Lynchourg  bar. 


vertlsed  for  sale  for  default  in  the  payment 
of  her  purchase  money;  that  the  commission- 
era  were  demanding  more  as  a  balance  on  the 
land  than  complainant  owed;  and  praying 
for  an  injunction  to  restrain  the  commissioo- 
ers  from  selling,  and  for  an  account  to  as- 
cotaln  the  true  amount  due  on  sdid  land. 
The  injunction  was  granted,  and  tiie  cause 
referred  to  a  master.  The  defendant  A 
McD.  Green,  who  ba'd  been  the  active  com- 
missioner, making  the  sale,  filed  bis  answer, 
stating  that  the  land  was  sold  as  432  acres; 
denies  that  it  was  bought  by  Mrs.  Borst  at 
(8.50  per  acre;  and  states  that  C.  M.  Borst, 
the  husband  of  the  plalntifF,  had  some  time 
before  become  the  purchaser  of  the  property 
In  question,  at  a  judicial  sale  under  a  decree 
In  Nelson  t.  Taylor,  and  that  at  the  time  of 
Mrs.  Borst's  purchase  it  was  being  remld  for 
default  in  the  payment  of  the  purchase  mon- 
ey due  from  said  C.  M.  Borst;  that  the  nn- 
derstanding  and  agreement  was  that  the  land 
should  be  knocked  out  to  the  plaintllf,  Luiy 
J.  Borst  at  911.02V^  per  acre,— a  sum  entti- 
dent  to  cover  the  amount  ber  husband  then 
owed  on  the  land,  which  was  at  that  time 
94,76a09;  that  the  $1,100  paid  by  Mni. 
Borst  though  not  one-third  of  the  purchase 
money,  as  required  by  the  decree,  was  ac- 
cepted by  the  commissioner  as  the  cash  pay- 
ment and  three  bonds  given  by  the  plain- 
tiff for  the  residue,  each  for  the  sum  of  $I.- 
221.03,  payable  in  one,  two,  and  three  years, 
with  Interest  from  date. 

This  is  a  sufficient  statement  of  the  alle- 
gations of  the  bill  and  answer  to  bring  oat 
the  point  at  issue  In  this  case,  which  la  brief- 
ly this:  Did  the  appellant  agree  to  pay  for 
the  land  in  question  $8.50  per  acre,  as  char- 
ged In  her  bill,  or  did  she  agree  to  pay  $11.- 
0214  per  acre,  which  was  the  amount  neces- 
sary to  cover  the  balance  then  due  on  \hi 
land  from  her  husband,  as  stated  In  the  an- 
swer of  the  commissioners?  After  all  the  evi- 
dence had  been  taken,  the  parties  waived  the 
Incoming  of  the  master's  report  and  submit- 
ted the  whole  question  of  law  and  fact  to  the 
court  On  the  19th  day  of  September,  1891, 
the  circuit  court  entered  a  final  decree,  hold- 
ing that  the  price  agreed  to  be  paid  for  the 
land  was  that  claimed  by  the  commissioner, 
and  that  the  balance  due  was  $3,279.05,  as  of 
March,  1891.  It  Is  this  decree  we  are  now 
asked  to  review. 

The  appellant  assigns  no  error  of  law  In 
her  petition,  but  ineists  that  upon  the  evi- 
dence, she  was  entitled  to  a  decree. 

We  find,  after  a  very  careful  consideration 
of  the  evidence,  that  It  aostalns  the  view  tak- 
en of  the  case  by  the  circuit  conrt  All 
the  record  evidence  clearly  shows  that  the 
land  was  sold  for  $4,703.09.  There  is  some 
conflict  in  the  testimony  of  the  witnesses  ex- 
amined In  the  case.  We  deem  it  unneces- 
sary, however,  to  review  thia  evidence;  for, 
if  the  decision  of  the  question  at  issue  de- 
pended alone  upon  the  weight  to  be  attached 
to    the   testimony   of  these   witnesses   we- 
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would  be  unable  to  saj  tbat  tbe  court  oelow 
bad  i-eached  an  erroneous  conclusion. 

For  tbe  foregoing  reasons,  we  think  there 
la  no  error  In  the  decree  complained  of,  and 
it  Is  affirmed. 


CTJRRIE  et  al.  v.  CHOWXIXG.* 
(Supreme  Court  of  Appeals  of  Yirginia.    April 
25.  1805.) 
Res  Judicata. 
A  judgment  rendered  by  a  court  of  com- 
petent jurisdiction  In  a  former  snit  between  the 
Kinie  parties,  and  InTclving  the  same  subject-mat- 
ter, is  coadnsiTe. 

Appeal  from  circuit  court,  Lancaster  coun- 
ty. 

Bill  by  one  Currle  and  others  against  one 
Ctaownlng.  From  a  decree  for  defendant, 
complainants  appeal    Affirmed. 

Tbos.  Ball,  for  appellaata.  Boward  Hatba- 
n'ay,  for  appellee. 

UIBLY,  J.  B.  A-  Currle,  the  father  of  the 
appellants,  except  Q.  G.  Hall,  sold  and  con- 
veyed by  deed  on  VoTember  2,  1853,  to  John 
S.  Chownlng.  tbe  father  of  the  appellee,  a 
certain  tract  of  land  known  as  "Water 
A'lew,"  and  on  February  22,  1854,  before  the 
grantor  had  acknowledged  or  delirered  the 
deed,  he  and  the  grantee  made  and  executed 
an  agreement  which  is  as  follows:  'This 
agreement  between  B.  A.  Currle  and  John  S. 
Chownlng,  appended  to  a  deed  from  said 
Currle  to  said  Chowning,  for  tbe  sale  of  a 
farm  called  'Water  View,'  in  Lancaster 
connty,  and  to  be  entered  of  record  in  the 
clerk's  ofllce  of  said  county  along  with  said 
deed,  wltnesseth:  That  whereas,  the  said 
Chowning  has  purchased  of  said  Currle  the 
said  farm,  on  which  there  is  not  sufficient 
Orewood  for  the  use  of  said  farm,  the  said 
Cnrrle  agrees  to  allow  said  Chowning  to  get 
BO  much  firewood  as  may  be  needful  and  suf- 
ficient for  the  use  of  said  farm,  and  for  ordi- 
nary purposes  of  making  fires  In  the  build- 
ings properly  appertaining  to  said  farm, 
from  his,  the  said  Currle's,  lying  on  tbe 
north  side  of  the  public  road  lending  to 
Merry  Point,  or  from  his  woods  on  West 
Point,  lying  along  the  west  branch  of  the 
Corrotoman  rlrer;  and  the  said  Chowning 
agrees  that  he  will  not  allow  any  tree  or 
trees  to  be  cut  tbat  are  fit  for  timber  or 
rails,  and  that  he  will  not  allow  the  young 
growth  of  trees  to  be  Injtired.  In  witness 
whereof  the  said  parties  hereunto  set  their 
bands  this  22d  day  of  February,  1854.  B.  A. 
Cnrrle.  John  8.  Chowning."  This  agi-ee- 
ment  expresses  on  Its  face  that  it  is  ap- 
pended to  the  deed,  and  to  be  entered  of 
record  in  the  clerk's  office  along  with  it. 
The  deed  was  afterwards,  on  May  15,  1854, 
acknowledged  In  open  court  by  E.  A.  Currle, 

t  Reported  by  F.  S.  Kirkpatrick,  Esq.,  of  the 
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and  ordered  to  be  recorded.  It  was  there- 
upon duly  recorded,  and  the  agreement  along- 
with  it.  The  plaintiffs  claimed  in  their  bill 
that  the  defendant  nerer  purchased  or  In- 
herited any  rights  under  the  said  agreement, 
and  prayed  tbat  he  be  enjoined  from  cutting 
timber  and  getting  wood  from  tbe  land  re- 
ferred to  therein,  and  that  tbe  agreement 
be  canceled  and  annulled.  In  tbe  petition, 
for  the  appeal  It  was  claimed  by  their  coun- 
sel that  the  agreement  was  net  a  part  of  the- 
deed,  and  that  the  certificate  of  the  clerk  of 
the  acknowledgment  of  the  deed  by  E.  A. 
Currle  did  not  include  an  acknowledgment  of 
tbe  agreement,  so  that  the  latter  was  not 
legally  recorded,  and  Its  recordation  not  no- 
tice; and  that,  as  the  appellants  had  bought 
tbe  land  to  which  the  agreement  referred  at 
the  sale  made  thereof  by  the  court  after  the- 
death  of  B.  A.  Currle,  they  took  the  same 
unaffected  with  notice  of  the  agreement. 
To  the  bill  tbe  defendant  filed  a  plea  aver- 
ring that  the  same  matter  sought  to  be  liti- 
gated by  the  plafntiffs  in  this  suit  bad  been- 
litigated  in  a  former  suit  brought  by  them, 
and  finally  determined  In  his  favor  by  the 
same  court,  and  vouched  tbe  record  thereof 
in  support  of  his  plea.  He  also  filed  his  an- 
swer to  the  bill,  in  which  he  relied  on  the 
said  agreement,  and  claimed  the  right  under 
It,  as  heir  of  his  father,  to  take  as  much  fire- 
wood from  the  land  as  was  needful  for  the 
farm  bought  by  his  father  of  E.  A.  Currie, 
and  denied  the  cutting  and  hauling  away  of 
timber  or  wood  for  any  other  purpose. 

An  Inspection  of  the  record  of  the  former 
suit  shows  that  it  was  between  tbe  same  par- 
ties; that  It  was  brought  for  the  same  pur- 
pose. In  a  court  of  competent  Jurisdiction, 
and  involved  the  same  subject-matter;  and 
tbat  at  tbe  hearing  the  bill  was  dismissed  by 
the  court.  The  bill  In  the  present  suit  is 
based  upon  the  very  same  matter  as  the 
bill  in  the  former  suit,  and  is  substantially 
a  copy  of  it,  which  is  also  true  of  the  an- 
swer. The  injunction  in  the  present  suit  la 
asked  for  upon  the  Identical  ground  set  forth 
in  the  former.  The  agreement  which  was 
appended  to  and  recorded  with  tbe  deed  was  - 
filed  as  an  exhibit  with  both  the  bill  and 
the  answer,  and  its  validity  and  effect  dl- 
rectly  put  in  issue.  It  constituted  the  grava- 
men of  the  former  suit  as  well  as  of  the  pres- 
ent; and  the  relief  sought  in  the  present 
suit  is  precisely  tbe  same^  and  based  upon- 
tbe  same  ground,  as  in  tbe  former.  The  de-- 
cislon  of  the  former  suit  upon  the  bill  and 
answer  made  by  the  dismissal  of  the  bill 
was  necessarily  a  determination  of  the  very 
Issue  presented  In  tbe  present  suit  The- 
bill  in  the  former  suit  could  not  have  been 
dismissed  by  the  court  without  deciding  the- 
issue  presented  by  the  bill  and  answer,  and 
determining  it  adversely  to  the  claim  of  the'- 
plaintiffs.  The  matter  of  the  present  suit 
was,  therefore,  clearly  res  adjudlcato,  and 
not  open  to  a  new  contention.  7  Rob.  Pmo. 
c.  3,  subsec.  e,  p.  172;   Fieem.  Jodgm.  {{  252- 
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250;   BUck,  Judinn.  {  5M;  Wells,  Res  Adj. 

11  0,  252;  and  Diebl  v.  Marchant,  87  Va.  447, 

12  S.  E.  803.     The  decree  appealed  from  is 
plainly  right,  and  must  be  affirmed. 


PARISH  et  «L  t.  WAYMAN  et  «!.« 

(Supreme  Court  ot  Appeals  of  Vireinia.     April 

25,  1895.) 

CONSTKl'CT!0:t     OF    1>KVI3E  —  LlFE    ESTATE   WITH 

PowEK  or  Sale— Fee  Simple— Laches. 

1.  An  estate  for  life,  coupled  with  the  abso- 
lute power  of  alienation,  ^ther  express  or  implied, 
comprehends  everything,  and  the  devisee  takes 
the  fee. 

2.  A  devise  in  trust  to  A.  for  life,  followed 
by  the  words,  "should  the  said  A.  die  and  leave 
no  child,  in  that  case  the  property  devised  as 
above,  or  what  may  remain  of  the  same,  I  (ive 
to  N.."  vesta  in  A.  the  absolute  estate. 

Appeal  from  circuit  court,  Fauquier  coun- 
ty;  James  Keitb,  Judge. 

Bill  by  one  Farisb,  trustee,  and  othem, 
against  one  Wayman.  trustee,  and  others. 
From  a  decree  In  favor  of  defendant  Way- 
man,  plaintiffs  appeaL    Affirmed. 

Rlxey  &  Barbour,  for  appellants.  Eppa 
Huttton,  Jr.,  for  appellee. 

H.^RRISON,  J.  The  language  of  the 
fourth  clause  of  the  will  of  Joseph  B.  Redd  is 
as  follows: 

"I  give  to  my  brother  William  Redd  and 
my  brother-in-law  James  A.  Colbert  one 
share  of  my  real  estate,  to  be  held  by  them 
In  trust  and  for  the  benefit  of  my  niece 
Agnes  PrisclUa  Redd,  daughter  of  my  broth- 
er James  A.  Redd,  during  the  natural  life 
of  said  Agnes  Piiscilla  Redd;  and,  should 
the  said  Agnes  Prlscilla  Redd  die  and  leave 
no  child.  In  that  case  the  property  devised 
above,  or  what  may  remain  of  the  same,  I 
give  to  my  sister  Nancy  J.  Massie." 

The  question  to  be  determined  Is,  did  Ag- 
nes Prlscilla  Redd  take  a  fee  simple  In  the 
ti-ust  fund  created  by  the  clause  quoted,  or 
did  she  take  only  a  life  estate  therein? 

It  cannot  be  longer  doubted  that  the  law 
Is  settled  by  courts  and  text  writers  every- 
where, of  the  highest  authority,  that  an  es- 
tate for  life,  coupled  with  the  absolute  pow- 
er of  alienation,  either  express  or  implied, 
comprehends  everything,  and  the  devisee 
takes  the  fee.  So  firmly  fixed  is  this  prin- 
ciple of  law  that  it  may  now  be  regarded  as 
a  canon  of  property. 

In  this  view  of  the  law,  the  real  question 
to  be  determined,  In  construing  the  language 
under  consideration,  is  this:  whether  or  not 
the  devise  in  trust  for  the  benefit  of  Agnes 
Prlscilla  Redd  is  coupled  with  the  unre- 
strained power  In  her  to  dispose  of  the  prop- 
erty. In  this  connection,  the  language  to 
be  interpreted  is  as  follows:  "Should  the 
said  Agnes  Prlscilla  Redd  die  and  leave  no 
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child.  In  that  case  the  property  devisea  as 
above,  or  what  may  remain  of  the  same,  1 
give,"  etc. 

This  language  cannot  be  reasonably  con- 
strued otherwise  than  that  the  devisee  un- 
der it  has  not  only  the  power  to  nse  this 
property,  but  to  consume  It,  if  sbe  wQl. 
The  gift  over  at  her  death  of  what  "may 
remain  of  the  same"  shows  that  the  testator 
Intended,  notwithstanding  the  direction  that 
the  property  was  to  be  held  by  the  trustees 
named,  during  her  natural  life,  that  sbe 
should  have  the  power  to  dispose  of,  con- 
sume, or  spend  it  in  her  lifetime,  which  she 
could  only  do  by  being  Invested  witb  the 
fee  simple.  What  might  remain  of  the 
same  was  all  that  was  to  go  over.  The 
language  forcibly  implies  an  unlimited  and 
unqualified  power  of  disposition.  The  dev- 
isee could  acquire  no  greater  estate,  nor 
exercise  greater  power  over  it  To  put  any 
restriction'  upon  her  absolute  dominion  over 
it  would  be  to  say  that  the  whole,  or  some 
part  of  It,  should  go  over  to  the  second 
taker,  when  the  will  expressly  says  that 
only  "what  may  remain  of  the  same"  sliali 
pass  to  the  second  taker. . 

In  2  Minor,  Inst  969,  970,  it  is  said:  "Al- 
though a  devise  be  expressly  for  life  of  the 
devisee,  yet  If  the  devisee  lie,  by  other 
clauses  of  the  will,  permitted  to  nse  and 
dispose  of  the  subject  absolutely  at  bis 
pleasure,  or  If  ao  much  as  may  remain  un- 
disposed of  by  him  at  his  death  (which  im- 
plies a  power  of  unqualified  disposition)  be 
given  over  at  his  decease,  the  devisee  is 
construed,  by  a  necessary  implication  of  the 
testator's  intention,  to  take  a  fee  simple." 

It  was  said  by  Judge  Oreen  In  Madden  v. 
Madden,  2  Leigh,  377,  In  an  able  review  of 
the  cases  on  the  subject,  that  It  was  set- 
tled law  that  "whenever  there  Is  an  interest 
given,  coupled  with  an  absolute  power  of 
disposition  in  respect  to  all  property  of 
every  description,  real  and  personal,  the 
first  taker  would  have  the  absolute  property, 
and  that  there  was  no  distinction  l>etween 
a  case  of  a  gift  for  life,  with  a  power  of  dis- 
position added,  and  a  gift  to  one  Indefinite- 
ly, with  a  superadded  power  to  dispose  by 
deed  or  wUI," 

In  May  v.  Joynes,  20  Orat  6!>2,  the  testa- 
tor gave  his  whole  estate,  real  and  personal 
to  his  wife,  for  life,  with  full  power  to  dis- 
pose of  it,  and  use  the  purchase  money  for 
investment,  or  any  purpose  that  sbe  pleased, 
with  this  restriction:  that  whatever  remain- 
ed at  her  death  should  be  divided  among 
his  children  and  grandchildren.  Thpngh  the 
gift  was  to  the  wife  expressly  for  life,  it 
was  held  that  she  took  a  fee  simple  in  the 
real  estate,  and  an  absolute  estate  In  the 
personalty,  and  that  the  gift  over  was  void 
for  repugnancy  and  uncertainty.  See,  also, 
Shermer  v.  Sbermer.  1  Wash.  (Va.)  266; 
Rlddick  V.  Cohoon,  4  Rand.  647;  Melson  v. 
Cooper,  4  Leigh,  400:  Brown  v.  George.  6 
Orat  424;    Socle^  v.  Calverft  Adm'r,  32 


Digitized  by  VjOOQ  IC 


•\a.) 


CHEWS'  ADM'R  v.  HATCHER. 


811 


•Oral.  357;  Carr  v.  EfBnger,  78  Va.  197; 
-Cole  ▼.  Cole,  78  Va.  251;  Hall  ▼.  Palmer,  87 
Va.  364,  12  S.  E.  618;  Bowen  v.  Bowen,  87 
Va.  438,  12  S.  E.  885.  The  cases  cited  clear- 
ly eetabllsh  that  whenever  It  is  the  inten- 
tion of  the  testator  that  the  devisee  sliall 
have  an  unrestrained  power  of  disposition 
•over  the  property  devised,  whether  such 
intention  t>e  expressed  or  necessarily  Im- 
■plied,  a  limitation  over  to  another  Is  void, 
becaase  It  Is  inconsistent  with,  and  repug- 
nant to,  the  estate  given  to  the  first  dev- 
isee, although  the  will  shows  that  it  was 
the  testator's  intention,  in  respect  to  the 
■property  given  to  the  first  talker,  that  "wliat 
may  remain  of  the  same,"  or  "whatever 
may  remain  at  his  death,"  or  "so  much 
tliereof  as  may  be  in  existence  at  his  death," 
-or  "such  part  as  he  may  not  appropriate," 
-or  "what  may  l>e  on  hand  at  his  death," 
sliould  go  to  another.  Such  Intention  must 
fail  on  account  of  its  uncertainty,  and  the 
flrst  taker  acquires  the  absolute  property. 

It  follows  from  the  foregoing  statement  of 
the  law  that  Agnes  Priscilla  Redd  took  a 
fee  simple  In  the  estate  devised  for  her 
benefit,  under  the  fourth  clause  of  the  will 
■of  her  uncle  Joseph  B.  Redd. 

It  appears  that  In  August,  1870,  James  A. 
■Colbert,  acting  trustee,  had  a  settlement 
with  his  cestui  que  trust,  then  Mrs.  Agnes 
P.  Parish,— a  widow  with  a  number  of  chil- 
•dren,— ao  a  result  of  which  he  conveyed  to 
her  a  tract  of  land  containing  109  acres,  and 
Improrements.  in  full  settlement  of  her  es- 
tate derived  under  the  will  of  Joseph  B. 
Redd,  which  was  about  $1,500.  Mrs.  Parish 
took  possession,  and  has  lived  on  the  land 
«ver  since.  James  A.  Colbert,  the  trustee, 
is  now  dead,  and  his  estate  is  being  settled 
in  this  case.  Mrs.  Parish  and  her  children 
— all  now  grown— file  a  petition,  and  insist 
that  Colbert's  estate  must  be  charged  with 
this  11,500,  and  credited  by  the  troe  value 
of  the  land  conveyed  to  her  in  1870.  Some 
evidence  Is  taken  tending  to  show  that  the 
land  was  not  worth  |1,500,  but  very  much 
less.  If  Mrs.  Parish  had  rights  which  were 
violated  in  this  transaction,  her  laches  would 
now  preclude  the  assertion  of  those  rights. 
A  time  must  come  when  the  transactions  of 
life  can  be  regarded  as  closed.  Mrs.  Par- 
ish has  quietly  enjoyed  the  fruits  of  her 
Inrgain,  as  a  home,  for  a  quarter  of  a  cen- 
tury. She  was  never  heard  to  utter  a  word 
of  complaint,  until  the  petition  was  filed  in 
this  case  by  herself  and  children,  20  years 
after  the  purchase  of  the  land.  There  Is 
no  charge  of  fraud  in  tiie  petition.  *  James 
A.  Colbert  Is  unable  to  speak,  and  give  any 
«zplanation  of  the  circumstances  which  led 
-to  the  transaction.  Mrs.  Parish  was  sni 
Juris,— as  capable  of  contracting  as  Colbert; 
-And  though  she  were  to  succeed  In  showing, 
.««  far  as  it  was  possible  to  do  after  such  a 
lapse  of  time,  that  the  property  was  not 
worth  what  she  gave  for  it,  she  could  not 
■fee  permitted  now  to  repudiate  a  contract 


solemnly  entered  Into,  and  acquiesced  In  as 
this  has  been. 

Por  the  foregoing  reasons  the  court  is  of 
opinion  that  there  is  no  error  in  the  decree 
complained  of,  and  It  must  be  affirmed. 

KEITH,  P.,  not  sitting. 


CREWS'  ADM'R  v.  HATCHER  et  al.» 

(Supreme  Court  of  Appeals  of  Virginia.     April 

25,  1895.) 

CojiSTKCCTioy  or  Will— Vebtixo  or  Estatb. 

1.  Testator  devised  part  of  his  real  estate  to 
his  wife  for  life,  and,  "at  the  death  of  mjr  wife.  I 
direct  that  the  remaining  portion  of  my  estate 
shall  be  eijually  divid^  among"  E.,  H..  and  S., 
"or  their  heirs,  respectively,  upon  which  final  divi- 
sion" E.  and  S.  shall  account  to  H.  "for  one-third 
of  the  real  estate"  previously  devised  to  thcra. 
B.  died  after  the  testator,  and  before  the  wife. 
Bdd,  that  E.'s  estate  vested  at  the  testator's 
death;  the  words  "or  their  heirs"  being  tlie  same 
as  "and  their  heirs,"  although  the  word  "and" 
had  been  employed  in  a  previous  clanae  in  this 
connection. 

2.  A  vested  remainder  is  one  limited  to  a  cer- 
.tain  person  on  a  certain  event,  so  as  to  possess  a 

present   capacity   to   take  effect   in   possession, 
should  the  possession  l)ecome  vacant 

Appeal  from-  corporation  court  of  Danville. 

Bill  for  the  construction  of  the  will  of  A. 
S.  Updegratr.  Prom  a  decree  in  favor  of 
fJdward  M.  Hatcher's  heirs.  Crews'  admin- 
istrator appeals.     Reversed. 

Berkley  &  Harrison,  for  appellant  Peat- 
rosa  &  Harris,  for  appellees. 

KEITH,  P.  This  case  is  before  us  upon 
an  amended  and  supplemental  bill  filed  in 
the  cerporation  court  of  the  city  of  Danville, 
Va.,  asking  the  construction  of  the  will  of 
A.  S.  Updegratr.  The  will,  or  so  much  of  It 
as  need  be  here  quoted,  la  as  follows:  "I 
give  and  bequeath  to  my  beloved  wife, 
Maria  Updegraff,  for  and  during  her  natural 
life,  the  lot  or  parcel  of  land  upon  which  I 
at  present  reside,  fronting  on  Craghead 
street,  in  the  town  of  Danville  and  state  of 
Virginia,  comprising  the  whole  of  the  land 
heretofore  purchased  by  me  of  Dr.  William 
G.  Craghead,  deceased,  as  Is  evidenced  by 
his  deed  of  conveyance  to  me,  which  ia  of 
record,  together  with,  all  and  singular,  the 
buildings  and  other  improvements  situate 
thereon,  and  at  her  death  to  be  disposed  of 
as  hereinafter  provided."  The  will  goes  on 
then  to  say  that:  "I  give  and  bequeath  the 
residue  of  my  real  estate  fronting  on  Crag- 
head street.  In  the  town  of  DanvlUe,  Va.,  to 
Edward  M.  Hatcher  and  Sarah  B.  Clark, 
widow  of  Michael  Clark,  deceased,  to  them 
and  their  heirs  forever,  to  be  equally  divid- 
ed between  them;  with  reference  to  the  val- 
ue of  each  share;  that  of  the  said  Sarah  B. 
Clark  to  be  laid  oft  next  to  the  lot  upon 
which  I  at  present  reside."    The  only  other 

1  Reported  by  P.  S.  Kirkpatrick,  Esq.,  of  the 
Lynchbnrg  Itar. 
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clause  of  the  will  which  need  be  referred  to 
is  as  follows:  "At  the  death  of  my  said 
wife,  Maria  Updegraff,  I  direct  that  the  re- 
maining portion  of  my  estate  shall  be  equal- 
ly divided  among  the  said  Edward  M. 
Hatcher,  Henry  C.  Hatcher,  and  Sarah  E. 
Clark,  or  their  heirs,  respectlTely,  upon 
which  final  division  the  said  Edward  M. 
Hatcher  and  Sarah  E.  Clark  shall  account 
to  the  said  Henry  C.  Hatcher  for  one-third 
part  of  the  real  estate  herein  devised  to 
them,  respectively,  the  value  thereof  to  be 
estimated  as  of  the  date  of  which  they  may 
come  in  possession  of  the  same."  We  are 
asked  to  determine  the  exact  Interest  taken 
by  Edward  M.  Hatcher,  under  this  will.  In 
the  property  disposed  of  in  the  clause  last 
above  cited.  It  will  be  observed  that  it  re- 
fers to  that  portion  of  the  testator's  estate 
which  he  devises  to  his  wife,  Maria,  for  life, 
In  a  former  part  of  the  will.  The  appellant 
contends  that  the  language  of  the  will  cre- 
ates In  Edward  M.  Hatcher  a  vested  re- 
mainder In  fee,  while,  upon  behalf  of  the 
appellees.  It  is  claimed  that  the  remainder 
limited  after  the  life  estate  to  Maria  Upde- 
grafT  is  contingent  upon  Edward  M.  Hatch- 
er's BUi-vivlng  the  first  taker,  and,  he  having 
died  In  her  lifetime,  that  the  ^Id  remainder 
Is  not  subject  to  his  debts,  but  passes  to  his 
heirs,  and  that  the  word  "heirs"  should  be 
construed  as  a  word  of  purchase,  and  not 
of  limitation. 

It  Is  conceded  that  the  estate  given  to  Ed- 
ward M.  Hatcher  and  Sarah  E.  Clark,  and 
their  heirs,  created  In  them  a  fee  simple; 
but  the  testator,  In  disposing  of  the  remain- 
ing portion  of  his  estate,  which  consisted  of 
the  remainder  after  the  termination  of  the 
life  estate  given  to  his  wife  In  the  lot  front- 
ing upon  Craghead  street,  changes  the  phra- 
seology, and  bequeathes  this  remainder  to 
"Edward  M.  Hatcher,  Henry  C.  Hatcher, 
and  Sarah  E.  Clark,  or  their  heirs,  respec- 
tively"; and  It  Is  argued  that  the  change  of 
expression  from  "and  their  heirs"  to  "or 
their  heirs"  Is  evidence  of  a  purpose  upon 
the  part  of  the  testator  to  use  the  word 
"heirs"  In  a  different  sense  In  the  two  pas- 
sages quoted,  and  while  in  the  first  the  word 
"heirs"  has  Its  usual  and  natural  significa- 
tion; as  a  word  of  inheritance  or  limitation. 
It  Is  to  be  construed  and  Interpreted  In  the 
latter  clause  as  a  word  of  purchase.  In  the 
case  of  Chapman  t.  Chapman,  90  Va.  409, 
18  S.  E.  913,  the  testator,  by  his  will,  said: 
"I  loan  to  my  wife  all  my  estate  not  hereto- 
fore disposed  of,  during  her  natural  life; 
and  after  death  I  wish  that  estate  sold,  and 
the  proceeds  equally  divided  between  my 
four  above-named  children,  or  their  lawful 
heirs,  begotten  of  their  bodies."  It  was  con- 
tended that  the  phrase,  "or  their  lawful 
heirs,"  made  the  gift  to  the  children  con- 
tingent, but  the  court  thought  otherwise; 
and  Lewis,  P.,  delivering  the  opinion,  says 
"that,  to  effectuate  the  Intention  of  the  tes- 
tator, we  must  read  'ahd'  for  'or,'  and  give 


the  word  'heirs'  its  usual  and  legal  signifi- 
cation." Courts  always  favor  the  vesting  of 
estates,  and  therefore.  In  doubtful  cases,  lean 
In  favor  of  construing  language  as  creat- 
ing vested,  rather  than  contingent,  remain- 
ders. "There  is,  indeed,"  says  tills  court 
in  the  case  Just  cited,  "nothing  better  set- 
tled than  that  all  devises  are  to  be  constru- 
ed as  vesting  at  the  testator's  death,  unless 
the  intention  to  postpone  the  vesting  is 
clearly  indicated  In  the  wIlL"  Chapman  v. 
Chapman,  at  page  411,  90  Va.,  and  page  913, 
18  S.  E. 

This  rule  of  construction,  upon  which 
courts  rely  In  cases  of  doubt  and  difficulty, 
need  not  be  resorted  to  here,  as  there  are 
other  considerations  which,  in  our  Judg- 
ment, place  the  interpretation  to  be  given 
to  this  will  beyond  serious  cavil  or  question. 
A  vested  remainder  is  defined  to  be 'one 
"limited  to  a  certain  person,  and  on  a  cer- 
tain event,  so  as  to  possess  a  present  capac- 
ity to  take  effect  in  possession,  should  the 
possession  become  vacant  Fearne,  Rem. 
216.  "The  present  capacity  to  take  effect 
In  possession,  if  the  possession  were  to  be- 
come vacant,  and  not  the  ceitalnty  that  the 
possession  will  become  vacant  before  the 
estate  limited  In  remainder  determines,  oni- 
versally  distinguishes  a  vested  remainder 
from  one  that  is  contingent."  2  Minor, 
Inst.  337.  The  estate  given  E.  M.  Hatcher 
by  the  will  under  consideration  seems  to 
fulfill  evei7  condition  and  requirement  of 
this  definition.  It  is  the  esUbllsbed  law 
with  us  that,  after  a  bequest  of  an  estate 
for  the  life  of  the  first  taker,  words  of  sur- 
vivorship in  a  will  are  always  to  be  refer- 
red to  the  period  of  the  testator's  death, 
where  no  special  intent  appears  to  the  con- 
trary. See  Hansford  v.  Elliott,  8  Leigh,  79; 
Stoue  V.  Lewis,  84  Va.  474,  5  S.  B.  2S2; 
Gish  V.  Moomaw,  89  To.  345,  IS  S.  B.  8CS: 
Chapman  v.  Chapman,  supra. 

In  the  case  under  consideration,  not  only 
Is  there  nothing  in.  the  wiU  to  Indicate  that 
the  words  of  survivorship  should  have  ref- 
erence to  any  period  other  than  that  of  the 
death  of  the  testator,  but,  as  was  said  by 
Judge  Richardson  in  GIsh  v.  Moomaw,  above 
cited,  they  are  conspicuously  absent.    The 
will,  on  the  contrary,  affords  other  evidence 
that  the  testator  Intended  that  E.  M.  Hatch- 
er should  take  a  vested  remainder  in  fee 
after  the  termination  of  the  life  estate  given 
to  his  wife.    As  has  been  seen,  a  part  of 
his  real  estate  fronting  on  Craghead  street 
was  given  absolutely  to  Edward  M..  Hatcher 
and  Sarah  E.  Clarfc  in  fee,  while  in  the  suc- 
ceeding clause  of  the  will,  which  creates  tlie 
Interest  which  is  the  present  subject  of  con- 
tFoversy,  tlie  testator  directs  that  the  re- 
maining   portion    of    his    estate    "shall   be 
equally  divided  among  the  said  E^lward  il- 
Hatcher,  Henry  C.  Hatcher,  and  Sarah  K. 
Clark,    or    their    heirs,    respectively,    upon 
vhich  final  division   the  said   Edward  H- 
Hatcher  and  Sarah  E.  Clark  shall  account 
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to  the  said  Henry  C.  Hatcher  (or  one-third 
part  of  the  real  estate  herein  devised  to 
tliein,  i-eepectlvely,  tlie  value  thereof  to  be 
estimated  as  of  the  date  of  which  they  may 
come  in  possession  of  the  same."  The  pur- 
pose of  the  testator  is  perfectly  obvious. 
lOdward  M.  Hatcher,  Sarah  E.  Clark,  aad 
Hem-y  G.  Hatcher  were  equally  the  objects 
of  his  bounty.  He  Intended  to  create  among 
them  perfect  equality;  and  having  given  to 
Edward  M.  Hatcher  and  Sarah  £.  Olark,  ab- 
solutely, the  real  estate  fronting  upon  Crag- 
head  street,  he  directs  that  in  the  final  divi- 
sion of  his  estate  th^  shall  account  to  Hen- 
ry C.  Hatcher,  or,  in  other  words,  bring  into 
hotchpot  with  him  the  property  so  devised 
to  them.  In  order  that  the  equality  between 
them  might  be  established  or  restored.  If, 
however,  the  construction  contended  for  by 
the  appellees  be  the  true  one,  then  Edward 
M.  Hatcher  would  take  one-half  of  the  de- 
vise to  himself,  and  Sarah  El.  Clark  and  bar 
hell's  would  take  one-third  of  the  devise  in 
the  latter  clause  of  the  will,  the  effect  of 
which  would  be  to  diminish  the  interest  of 
Henry  C  Hatcher,  and  thereby  to  thwart 
the  manifest  intention  of  the  testator.  It 
seems  to  us  that  the  will  created  a  vested 
remainder  In  Edward  M.  Hatcher,  which 
took  efCect  immediately  upon  the  death  of 
the  testator,  but  the  full  enjoyment  of  which 
was  postponed  until  the  death  of  the  first 
taker,  Maria  UpdegrafC.  We  are  therefore 
of  opinion  that  the  decree  complained  of  Is 
«rroreous,  and  the  same  must  be  reversed. 


CHAPMAN  V.  CHAPMAN  et  al.i 

(Sopreiae  Court  of  Appeals  of  Virginia.     April 

25,  1S95.) 

ADVERSB  FoWSSBIOIt  —   VkKCOB    AMD   VSNDEE  — 

FUHCBASEK  roH  Vaj-ub— Tkustkk  roB  Creditob* 
— Notice  rsox  Possession— Equity  Fhaoticb — 

BvinENCE. 

1.  Before  adverse  possession  can  arise  be- 
tween a  vendor  and  his  vendee,  or  between  the 
grantee  of  tlie  vendor  and  such  vendee,  where  the 
vendor  has  retained  the  title,  the  vendee  must  have 
asserted  an  adverse  right,  ond  openly  and  contin- 
ooasly  disclaimed  the  title  of  his  vendor,  and  mich 
disclaimer  must  have  been  clearly  brought  home 
to  the  vendor  or  liie  grantee. 

2.  A  trustee  to  whom  property  has  been  con- 
veyed to  secure  creditors  is  a  pnrcnaser  for  value. 

3.  Ont  who  buys  land  in  me  possession  of  an- 
other tlian  his  vendor  is  bound  to  take  notice  of 
such  possession  and  all  that  it  imports. 

4.  A  father  purchased  land  for  his  son,  tak- 
ing the  deed  in  liia  own  name.  The  son  took  pos- 
session of  the  land,  and  paid  the  purchase  money, 
bnt  never  received  a  deed  from  his  father.  After 
the  son  bad  been  in  possession  14  years,  the  father 
nude  a  deed  to  secure  creditors,  which  included 
the  son's  land.  Held,  that  the  trustee  in  the  deed 
to  secure  creditors  acquired  no  Interest  superior  to 
the  son's. 

5.  Possession  of  a  corporeal  hereditament,  to 
be  effectual,  need  not  be  continually  visible  or 
without  cessation  actively  asserted.  If  a  man 
has  once  rightfully  received  actual  possession  of 
land,  be  may  depart  without  authorizing  a  serv- 

1  Reported  by  F.  S.  Kirkpatrick,  Esq.,  of  the 
Lynchburg  l>ar. 


ant  or  agent  to  enter  upon  it,  may  leave  It  for 
years  uncultivated  and  unused,  may  set  no  mark 
of  ownership  upon  it,  and  his  possession  may  nev- 
ertheless still  continue,  unless  his  conduct  afford 
evidence  of  intentional  sbandonmeat,  which  the 
conduct  mentioned  would  not  necessarily  do. 

6.  Notice  to  one  of  two  or  more  trustees  is 
notice  to  all. 

7.  Where  one  of  two  trustees  is  charged  to 
tiave  had  actual  knowledge  of  a  title  adverse  to 
that  conveyed  to  them  lointly,  and  the  ottier  trus- 
tee answers,  denying  me  allegations  of  the  bill, 
but  the  one  charged  with  knowledge  makes  no  an- 
swer, the  denial  of  the  answer  need  not  i>e  ovei^ 
come  by  the  testimony  of  two  witnesses,  or  tlie 
testimony  of  one  witness  with  strong  corroborat- 
ing circumstances. 

.  Appeal  from  circuit  court,  iladison  county. 
Bill  by  Bernard  T.  Chapman  against 
Thomas  A.  Chapman  and  James  Hay,  trus- 
tees. From  a  decree  for  defendants,  com- 
plainant appeals.    Reversed. 

J.  C.  Gibson,  for  appellant  James  Hay 
and  T.  C.  Gordon,  for  appellees. 

RIBLY,  J.  This  is  a  controversy  between 
the  owner  of  the  equitable  title  and  the 
holders  of  the  legal  title  to  certain  lands. 
Both  claim  under  the  same  vendor.  The  ap- 
pellant, Bernard  T.  Chapman,  claims  the 
lands  by  right  of  porcliase,  the  payment 
of  all  the  purchase  mon^,  and  the  delivery 
to  him  of  the  possession  in  pursuance  of 
his  purchase,  although  the  title  to  the  lands 
has  never  l>een  conveyed  to  him.  Long 
after  he  bad  acquired  the  said  lands,  his 
father,  lliomas  W.  Cbapman,  from  whom 
he  claims,  and  in  whom  was  the  legal  title, 
conveyed  them,  along  with  other  lands  be- 
longing to  him,  to  James  Hay  and  Thomas 
A.  Chapman,  in  trust  to  secure  his  creditors; 
and  the  trustees  claim  the  luids  in  posses- 
sion of  the  appellant  as  bona  fide  purchasers 
for  value,  wthout  notice  of  any  right  In 
him  to  them.  The  appellant  bases  his  right 
to  hold  the  lands  on  several  grounds. 

The  first  ground  on  which  he  relies  Is 
that  of  adverse  possession  under  claim  of 
title  for  more  than  16  years,  the  period  of 
the  statutory  bar.  This  pretension,  under 
tbe  circumstances  of  this  case,  cannot  be 
sustained.  He  purchased  one  part  of  the 
lands  of  Ills  father  in  the  year  1870,  and 
acquired  the  other  part  In  tbe  year  1874, 
and  took  possession  of  each  parcel  at  the 
time  of  the  purchase,  or  very  soon  there- 
after. He  entered  into  possession  of  both 
parcels  under  his  contracts  of  purcliase.  By 
such  purchase,  and  the  payment  of  the  en- 
tire pui-chase  money,  he  acquired  tbe  fnll 
equitable  title,  but  such  equitable  title  was 
derived  from  his  vendor,  who  retained  the 
legal  title  for  future  conveyance.  In  such 
case  the  vendee  cannot  I>e  said  to  hold  ad- 
versely to  his  vendor.  Clarke  t.  McClure, 
10  Grat  306;  Crelgh's  Hehrs  t.  Henson, 
Id.  231;  Nowlin  v.  Reynolds.  25  Grat  187. 
He  holds  in  subordination  to  and  under 
the  protection  of  the  title  of  his  vendor, 
and  no  length  of  time  is  sufScient  for  such 
possession  to  ripen  silently  into  a  title  bjr 
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adreitie  possession.  Such  possession  Is  In 
privity  -wltb  and  In  subserviency  to  the 
legal  title  of  his  Tendor,  and  be  Is  not  al- 
lowed to  Impeach  or  assail  It.  As  was 
said  by  President  Tucker  In  Williams  v. 
Snldow:  "Adverse  possession  Is  not  the 
mere  holding  over  against  the  will  of  the 
party  from  whom  you  obtain  the  posses- 
sion. It  is  the  holding  by  claim  of  title, 
adverse  to  another's  title,  that  constitutes 
adverse  possession."  Williams  v.  Snldow, 
4  Leigh,  14,  20.  Before  adverse  possession 
can  arise  between  a  vendor  and  his  vendee, 
or  between  the  grantee  of  the  vendor  and 
such  vendee,  where  the  vendor  has  retained' 
the  title,  and  the  statute  of  Umitatl<m8 
commenced  to  mn,  the  vendee  must  have 
dissevered  the  privity  of  title  between  them 
by  the  assertion  of  an  adverse  right,  and 
openly  and  continuously  disclaimed  the  title 
of  his  vendor,  and  such  disclaimer  be  clearly 
brought  home  to  the  knowledge  of  the  ven- 
dor or  his  grantee.  Creekmur  v.  Creekmur, 
75  Va.  430,  436;  WhlUock  v.  Johnson,  87 
Va.  323,  327,  12  S.  E.  614.  There  has  been 
no  disavowal  by  the  appellant  of  the  title 
of  his  vendor,  and  the  claim  of  adverse  pos- 
session cannot  avail  him. 

The  next  and  main  ground  upon  which  the 
appellant  relies  Is  that  the  trustees  are  not 
bona  fide  purchasers  for  value  without  notice. 
They  are  unquestional)ly,  under  many  de- 
cisions of  this  court,  purchasers  for  value. 
Evans  V.  Greenhow,  16  Grat.  153;  Wickham 
V.  I^wis,  13  Grat  427;  Bank  v.  Knox,  19 
Grat.  730;  Sburtz  v.  Johnson,  28  Grat  657, 
067;  Cammack  v.  Soran,  30  Grat  292;  Wil- 
liams y.  Lord,  75  Va.  404;  Witz  v.  Osbom, 
83  Va.  2S0,  2  8.  E.  33.  Are  they  bona  fide 
parchoaers  without  notice?  The  open  and 
peaceable  possession  of  land  under  a  claim  of 
right  is  notice  to  all  the  world  of  the  right 
or  claim  of  the  person  in  possession;  and, 
where  one  buys  land  in  the  possession  of  an- 
other than  bis  vendor  or  grantor,  he  is  bound 
to  take  notice  of  such  possession  and  all  that 
it  importe.  This  Is,  I  think,  the  rule  to  be 
deduced  from  the  authorities.  It  is  the  duty 
of  a  purchaser  to  inquire  into  the  fact  of  the 
possession,  and  he  will  be  affected  with 
knowledge  of  whatever  right  or  interest  the 
part}-  in  possession  may  have  in  the  land 
which  such  inquiry  would  have  disclosed. 
The  rule  has  Its  foundation  in  the  good  faith 
of  the  purchaser.  If  he  make  the  Inquiry, 
he  would  acquire  knowledge  of  whatever 
right  or  claim,  If  any,  the  person  in  posses- 
sion may  have;  and  if  upon  inquiry  he  re- 
ceives information  of  any  right  or  Interest  of 
such  person  in  the  land,  it  would  be  mala 
fides  to  attempt  to  deprive  him  of  it  So,  if 
he  fail  to  make  inquiry,  he  has  not  discharged 
the  duty  which  good  fatth  Imposed  on  him; 
and  whatever  knowledge  he  might  have  ac- 
quired by  means  of  an  Inquiry  duly  and  rea- 
sonably prosecuted  the  law  imputes  to  him. 
The  purchaser  is  therefore  charged  with  no- 
tice of  the  possession,  and  of  whatever  right, 


Interest,  or  claim  the  person  In  possession  ma; 
have,  when  the  party  from  whom  be  buy» 
Is  not  the  person  in  possession  of  the  land. 
Sudi  notice  is  the  same  In  effect  as  the  notice 
which  Is  Imputed  by  the  recording  or  regis- 
tering acts.  One  may  purchase  land  to  which 
another  than  bis  vendor  has  a  deed  of  con- 
veyance, or  upon  which  he  has  a  mortgage 
duly  recorded  according  to  the  statute  for 
the  recordation  of  deeds,  but  of  which  the 
purchaser  knows  nothing,  yet  he  will  be  a» 
conclusively  charged  with  notice  of  such  con- 
veyance or  mortgage  as  If  he  had  examined 
the  record  and  inspected  the  deed.  He  is  re- 
quired for  bis  own  protection  to  examine 
the  records,  and  the  law  Imputes  to  him  dll 
that  such  examination  would  have  disclosed. 
Actual,  notorious,  and  exclusive  possession  of 
land  takes  the  place  of  the  recordation  of 
the  Insti-ument  of  title;  and  a  subsequeat 
purchaser  of  land  In  possession  of  one  who 
is  not  his  vendor  is  afTected  with  noUce  of 
whatever  claim  or  interest  the  person  in  pos- 
session has,  and  which  an  inquiry  into  the 
possession  would  have  revealed.  He  is  not 
permitted  to  dispute  such  right  or  Interest 
unless  he  has  made  the  Inquiry  which  equity 
and  good  conscience  Impose  on  him,  and  such 
Inquliy,  duly  prosecuted,  has  failed  to  re- 
veal any  right  or  Interest  In  the  tenant  in 
possession.  This  is  the  esta  Wished  doctrtoe 
both  in  England  and  In  this  country.  In  the 
case  of  Holmes  v.  Powell,  that  eminent  jurist. 
Lord  JusUce  Knight  Bruce,  said:  "I  appre- 
hend that  by  the  taw  of  England,  when  a  mair 
Is  of  right  and  de  facto  In  the  possession  of  a 
corporeal  hereditament,  he  is  entitled  to  Im- 
pute knowledge  of  that  possession  to  aU  who 
deal  for  any  Interest  in  the  property  confllct- 
hig  or  inconsistent  with  the  title  or  alleged 
HUe  under  which  he  Is  in  possession,  or  which 
he  has  a  right  to  connect  with  his  possession 
of  the  property.  It  is  equally  a  part  of  the 
law  of  the  country,  as  I  understand  It,  that  a 
man  who  knows,  or  cannot  be  heard  to  deny 
that  he  knows,  another  to  be  in  possession  of 
a  certain  property,  cannot  for  any  civil  pur- 
pose, as  against  him  at  least,  be  heard  to  deny 
havhig  thereby  notice  of  the  title  or  alleged 
title  under  which  or  in  respect  of  which  the 
former  Is  or  claims  to  be  in  that  pusfiscrsjiuii." 
8  De  Gex,  M.  &  G.  579.  The  same  gi^ienU  rule. 
bAsed  upon  the  same  motives  and  rtasons,  Is 
said  by  Pomeroy,  In  liis  work  on  Equity  Juris- 
prudence, to  be  established  in  the  United 
States  by  a  very  great  number  of  decisions. 
See  2  Pom.  Eq.  .Tur.  §  614,  and  the  cases  cited 
In  the  note  thereto  to  support  of  the  text 

The  doctrine  has  recently  been  upheld  by 
the  court  of  appeals  of  New  York  in  its  full- 
est extent  in  the  case  of  Phelan  v.  Brady,  119 
N.  y.  587,  23  N.  E.  1109.  Phelan  lent  to  one 
John  Murpliy  the  sum  of  $2,000.  and  took 
from  him  a  mortgage  on  a  tenement  building 
or  block  containing  43  rooms  or  apartments, 
then  occupied  by  20  dlfCereot  occupants  or 
faifiilles,  as  tenants  from  month  to  month,  ex- 
cept that  three  of  the  apartments  were  oc^ 
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cnpicd  by  Margaret  Brady  and  her  busband, 
who  kept  a  liqnor  store  In  a  part  of  the  build- 
ing and  occupied  tvra  living  rooms  in  the  rear 
of  the  store.  The  wife  claimed  to  be  owner 
of  the  premises,  and  collected  rents  from  the 
otlier  tenants.  Murphy  bad  a  perfect  record 
title  to  t^e  premises  at  tlie  time  Phelan  lent 
to  him  the  money  and  Murphy  executed  the 
mortgage  to  secure  it;  but  he  bad  never  in 
fact  any  interest  in  the  property,  bad  never 
paid  anything  for  it,  was  not  in  poesession, 
and  before  the  execution  of  the  mortgage  bad 
conveyed  It  by  deed  to  Mrs.  Brady,  who  was 
the  real  owner.  Her  deed,  however,  was  not 
recorded  until  several  weeks  after  the  rec- 
ordation of  the  mortgage.  Phelan  had  no 
notice,  at  the  time  he  made  the  loan  to  Mur- 
phy and  took  tbe  mortgage,  of  any  title  to 
the  premises  in  Mrs.  Brady,  or  of  any  claim 
on  ber  part  to  be  tbe  owner;  but  she  was  in 
the  actual  possession  of  the  premises  under  a 
perfectly  valid  but  unrecorded  deed.  In  a 
contest  between  ber  and  the  moi-tgagee, 
Phelan,  the  court  said:  "Her  title  must  tbere- 
fore  prevail  as  against  the  plaintiff.  It  mat- 
ters not,  so  far  as  Mrs.  Brady  is  concerned, 
tliat  tbe  plaintiff  in  good  faith  advanced  his 
money  upon  an  ai)parently  perfect  record  title 
of  the  defendant,  John  E.  Murphy.  Nor  is  it 
of  any  consequence,  so  far  as  this  question  is 
concerned,  whether  the  plaintiff  wag  In  faet 
ignorant  of  any  right  or  claim  of  Mrs.  Brady 
to  the  premises.  It  is  enough  tbat  she  was  in 
possession  under  her  deed  and  the  contract  of 
purchase,  as  that  fact  operated  in  law  as  no- 
tice to  the  plaintiff  of  all  her  rights.  It  may 
be  true,  as  has  been  argued  by  the  plaintiff's 
counsel,  tbat  when  a  party  takes  a  convey- 
ance of  property  situated  as  this  was,  oc- 
cupied by  numerous  tenants,  it  would  be  in- 
convenient and  difBcult  for  bim  to  ascertain 
the  rights  or  Interests  tbat  are  claimed  by 
all  or  any  of  them.  But  this  circumstance 
cannot  change  the  rule.  Actual  possession 
of  real  estate  Is  sufficient  notice  to  a  person 
proposing  to  take  a  mortgage  on  the  proper- 
ty, and  to  all  the  world,  of  the  existence  of 
any  right  which  the  person  in  possession  is 
able  to  establish."  It  was  argued  in  Edwards 
r .  Thompson,  71  N.  0. 177,  where  the  purchaser 
was  a  resident  of  South  Carolina,  and  bought 
land  in  North  Carolina,  that  the  question  of 
notice  of  ^n  equity  in  derogation  of  the  ven- 
dor's right  to  sell  was  exclusively  one  of  fact, 
and  that,  in  order  to  be  fixed  upon  the  pur- 
chaser, it  must  be  shown  either  that  he  bad 
noUce  In  fact,  or  else  willfully  or  Imprudent- 
ly omitted  to  Inquire  when  the  means  of  in- 
qxtlry  were  in  his  reach.  "We  do  not  think," 
said  the  court,  "this  is  the  true  principle.  On 
policy,  the  law  avoids  such  minute  and  un- 
certain inquiries.  It  says  that  If  a  contract 
of  sale  be  registered  it  is  conclusive  of  notice, 
notwithstandhtg  tbe  purchaser  lived  in  an- 
other state,  and  did  not,  in  fact,  search  the 
register's  books.  1  Story,  Eq.  Jur.  I  403. 
And  on  tbe  same  principle  it  follows  that 
open,  no'xirious,  and  exclusive  possession  in 


a  person  other  than  his  vendor  Is  a  fact  of 
which  a  purchaser  muft  Inform  himself,  and 
he  is  conclusively  presumed  to  have  done  so." 
It  appears  from  the  record  tbat  Thomas  W. 
Chapman,  for  the  purpose  of  raising  the  mon- 
ey to  pay  a  pressing  debt,  on  February  24, 
1870,  sold  certain  portions  of  bis  real  estate  to 
his  sraas,  James  C,  Thomas  A.,  and  Bernard 
T.  Chapman.  Each  was  to  pay  $300  for  tbe 
land  be  got,  and  this  was  done,  they  having 
borrowed  the  money  for  the  purpose.  The 
parcel  of  land  bought  by  Thomas  and  Bernard 
was  principally  mountain  land,  and  at  first 
was  held  by  them  Jointly.  In  1874  Thomas 
W.  Chapman  agreed  to  buy  for  his  sons  Thom- 
as and  Bernard  tbe  tract  of  land  called  the 
"Yowell  Land,"  which  adjoined  the  land  he 
had  sold  to  tliem,  but  he  did  so  in  bis  own 
name.  He  retained  alwut  15  acres,  to 
straighten  bis  own  lines,  for  which  be  allow- 
ed ant  paid  |75,  and  they  took  possession 
of  the  V  .<Eidue  of  the  tiract,  and  paid  the  bal-  ' 
ance  of  tbe  purchase  money.  Thomas  and 
Bernard  afterwards  divided  the  lands  be- 
tween themselves  so  as  to  throw  the  share  of 
each  into  one  body,  by  wbldi  division  Ber- 
nard acquired  all  of  the  Yowell  laud  except 
the  15  acres  retained  by  their  father,  and 
Thomas  received  about  80  or  00  acres  of  Ber- 
nard's part  of  the  mountain  land.  Subse- 
quently Thomas  W.  Chapman  conveyed  to  his 
sons  James  C.  and  Thomas  A.  Chapman  the 
lands  they  were  respectively  entitled  to,  but 
failed  to  make  a  deed  to  bis  son  Bernard  for 
his  land;  and  on  September  19,  1888,  convey- 
ed, among  other  property,  820  acres  of  the 
land  on  Quaker  Run,  in  Madison  county, 
which  included  Bernard's  part  of  the  moun- 
tain land,  and  the  whcde  of  tbe  Yowell  land, 
to  James  Hay  and  Thomas  A.  Chapman,  in 
trust  to  secure  his  creditors.  It  Is  shown  that 
Bernard  took  po6sessl<»  and  control  of  bis 
part  of  the  mountain  land  in  1870,  and  of  the 
Yowell  land  In  1S74,  as  the  owner  thereof, 
in  accordance  with  his  purchase.  He  did  not 
reside  on  the  mountain  land,  as  tbe  bouse 
thereon  bad  been  burned,  but  in  December, 
1874,  after  the  purchase  of  the  Yowell  land, 
he  moved  Into  tbe  dwelling  bouse  on  it.  and 
lived  there  with  Ills  wife  and  children,  ex- 
ercising acta  of  ownership  over  all  of  said 
lands,  until  the  year  1881,  when,  his  wife  hav- 
ing died,  leaving  several  small  children,  upon 
the  advice  of  his  brother,  Thomas  A.  Chap- 
man, be  moved  back  to  his  father's  home. 
During  the  years  1875  to  1S81  he  made  valua- 
ble improvements  upon  the  lands.  He  tm- 
larged  the  dwelling  house  by  the  addition  of 
several  rooms,  and  otherwise  Improved  it.  He 
erected  a  tenant's  house,  a  large  bam,  a  com 
house,  and  ma^e  other  Improvements,  at  a 
total  cost  of  about  $1,200.  After  the  death 
of  his  wife,  and  his  removal  with  bis  chil- 
dren to  his  father's  home,  he  rented  out  his 
lands  to  his  father  for  several  years,  and 
worked  for  bim  for  wages.  In  December, 
18S7,  having  in  the  meantime  remarried,  be 
moved  back,  and  again  took  actual  possession 
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of  his  lands,  and  has  ever  since  resided  on 
tbem.  It  tbuB  appeai%  tbat  lie  was  the  full 
equitable  owner  of  the  lands  by  purchase  and 
the  payment  of  the  entire  pnrchaae  money, 
and  was  in  open,  peaceable,  and  exclusive 
possession  of  them  at  the  time  they  were  con- 
veyed by  his  father  to  said  trustees.  Of  this 
equitable  estate  the  trustees  were  charged 
with  notlee.  If  they  had  made  due  Inquiry, 
which  his  possession  made  it  their  duty  to 
•do,  they  would  have  learned  the  facts  upon 
which  his  right  of  possession  was  based,  and 
knowledge  thereof  is  by  the  law  Imputed  to 
them.  They  are  not,  therefore,  bona  flde 
purchasers  without  notice,  and  the  appellant 
Is  entitled  to  hold  the  lands  against  them. 

Stress  was  laid  by  the  counsel  for  the  ap- 
pellees upon  the  absence'  of  Bernard  Chap- 
man from  the  lands  between  1881  and  De- 
cember, 1887.  The  fact  of  his  absence,  under 
the  circumstances,  does  not  alter  the  result. 
In  reply  to  the  argument  of  abandonment 
made  in  the  case  of  Holmes  v.  Powell,  supra, 
it  was  said:  "But  possession  of  a  coiiwreal 
hereditament,  to  be  effectual,  need  not  be 
continually  visible  or  without  cessation  active- 
ly asserted.  If  a  man  has  once  received  right- 
ful and  actual  possession  of  land,  he  may  go 
to  any  distance  from  It  without  authorizing 
any  servant  or  agent  or  other  person  to  enter 
upon  It  or  look  after  It,  may  leave  it  for  years 
uncultivated  and  unused,  may  set  no  mark  of 
ownership  upon  it,  and  his  possession  may 
nevertheless  still  continue;  at  least,  unless 
his  conduct  afford  evidence  of  intentional 
ibandoument,  which  such  conduct  as  I  have 
mentioned  would  not  necessarily  do."  There 
'Is  no  evidence  here  of  Intentional  abandon- 
ment or  surrender  of  his  right  to  the  lands. 
Although  he  did  not  reside  on  them  during 
the  period  mentioned  above,  he  nevertheless 
-exercised  the  right  of  ownership  over  them 
by  renting  them  out  to  his  father.  And,  be- 
sides, the  vital  question  is,  was  be  in  posses- 
sion of  the  lands  under  a  claim  of  right  at 
the  time  they  were  conveyed  to  the  trustees? 
2  Pom.  Eq.  Jur.  {  622.  Of  this  the  evidence 
admits  of  no  doubt.  Thomas  A.  Chapman 
was  not  only  affected  with  constructive  no- 
tice of  the  right  of  Bernard  Chapman  by  rea- 
son of  the  latter's  possession  of  the  lands, 
but  the  record  discloses  that  he  had  that 
which  was  superior  to  notice,  and  which  notice 
waa  intended  to  supply.  He  had  knowledge. 
He  knew  that  he  and  Bernard  had  Jointly 
purchased  their  lands  of  their  father  and  di- 
vided the  same  between  them.  He  knew  that 
Bernard,  as  well  as  he,  had  paid  for  his  part 
He  knew  that  Bernard  had  entered  into  pos- 
session of  It  under  his  contract  of  purchase, 
had  put  valuable  improvements  upon  it,  and 
was  the  real  equitable  owner.  And  he  knew 
that  he  was  in  possession  and  living  upon 
the  lands  when  the  deed  of  trust  was  execut- 
ed. What  was  the  effect  of  his  knowledge  on 
the  title  of  himself  and  his  cotrustee  tmder 
the  deed  of  trust?   Did  It  make  them  both 

nihasers  with  notice?  The  conveyance  was 


to  them  Jointly.  The  particular  estate  th?y 
took  was  Joint  and  inseverable;  the  title  Joint 
and  Indivisible.  To  be  bona  fide  pnrcbaserj 
without  notice,  they  must  be  wholly  so.  There 
ean  be  no  such  thing  as  a  purchase  partly 
bona  flde.  If  tainted  in  part,  the  whole  is 
Infected.  Consequently,  notice  to  one  of  two 
or  more  trustees  is  notice  to  all.  Le  Xeve  v. 
Le  Neve,  2  White  &  T.  Lead.  Cas.  Eq.  pt  1,  p. 
109;  Smith  v.  Smith,  2  Cromp.  &  M.  230;  Mens 
V.  Bell,  1  Hare,  T8; ,  Wllles  v.  Greenhill,  4  De 
Gex,  P.  &  J.  147,  150;  Bank  v.  Davis,  2 
Hill,  453,  464;  Myers  v.  Ross,  3  Head,  59; 
2  Pom.  Kq.  Jur.  |  667;  Lewln,  Trusts,  009- 
012. 

It  was  claimed  by  counsel  for  the  appellees, 
upon  the  authority  of  Morrison  v.  Bausemer, 

32  Grat  225,  and  Johnson's  Bx'r  v.   Bank, 

33  Grat.  473,  that  such  knowledge  must  have 
been  present  to  the  mind  of  Thomas  A.  Chap- 
man at  the  time  the  deed  of  trust  was  execut- 
ed, In  order  to  affect  the  title  in  him  and  his 
cotrustee,  and  fix  notice  of  the  prior  incum- 
brance upon  the  beneficiaries  of  the  trust. 
In  the  case  at  bar  the  bill  expressly  charges 
that  Thomas  A.  Chapman  had  "at  all  times" 
actual  notice  of  Bernard  Chapman's  claim 
and  right  to  the  land.  He  filed  no  answer  to 
the  bill,  though  his  cotrustee  did,  denying 
the  allegations  of  the  bill.  He  did  not  claim 
to  have,  nor  does  it  appear  that  he  could  have 
had,  personal  knowledge  of  the  facts  relat- 
ing to  the  claim  pt  Bernard  Chapman  to  the 
land.  The  effect  of  his  answer  was,  tha<e- 
fore,  merely  to  present  an  issue  and  throw  the 
burden  of  proof  on  the  complainant.  It  could 
have  no  further  weight.  It  is  not  required  in 
such  case  that  the  denial  of  the  answer  shall 
be  overcome  by  the  testimony  of  two  wit- 
nesses, or  the  testimony  of  one  witness  ac- 
companied by  strong  corroborating  circum- 
stances. Dutllh  v.  Coursault,  5  Cranch,  C 
C.  349,  Fed.  Cas.  No.  4,206;  Lawrence  v. 
Lawrence,  21  N.  J.  Eq.  319;  Pennington  v. 
(JlnhiKS,  2  Gill  &  J.  208;  Delmel  v.  Brown. 
186  lU.  506,  27  N.  B.  44;  Lattomus  v.  Gar- 
man,  8  Del.  Ch.  232;  Watson  v.  Palmer.  5 
Ark.  501;  Combs  v.  Boswell,  1  Dana.  473; 
1  Daniell,  Ch.  Prac.  840,  and  note  thereto;  1 
Enc.  I'i.  &  Prac.  947,  and  cases  there  cited. 
Thomas  A.  Chapman  testified  In  the  cause, 
and  it  abundantly  appears  from  his  deposi- 
tion, that  the  facts  relating  to  Bernard  Chap- 
man's right  to  the  land  were  distinctly  re- 
membered by  hira;  and,  from  all  the  ci^ 
cumstances.  we  cannot  doubt  but  that  such 
was  the  case.  For  the  foregoing  reasons,  tlie 
decree  of  the  circuit  court  of  Madison  county 
must  be  reversed. 

The  beneficiaries  under  the  deed  of  trust 
were  not  made  parties  to  the  suit,  and  It  is 
proper  to  add  that  it  is  not  Intended  that 
they  should,  as  they  could  not,  be  concluded 
by  this  decision.  The  court  below  passed  di- 
rectly on  and  adversely  to  the  right  of  Be^ 
nard  Chapman  to  the  lands,  and  this  vcu 
the  subject  of  the  appeal  here.  The  coun- 
sel for  the  appellees  made  no  objection  for 
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♦he  want  of  proper  parties,  and  the  appel- 
lant, who  was  the  plaintiff  In  the  court  below, 
(«uld  not  complain  of  hlB  own  omlseion.  Un- 
der these  circumstances,  and  for  the  reason 
that  counsel  seemed  t»  desire  that  we  do  so, 
we  have  proceeded.  In  the  absence  of  the 
beneficiaries  as  parties,  to  consider  and  pass 
apon  the  legal  questions  Involved  in  the  ap- 
peal. 


PARINHOLT  V.  LUCKHAKD.i 

(Supreme  Conrt  of  Appeals  of  Virginia.     Feb. 

23,  1886.) 

EXKXPTIONS— Labokino  Mast. 

One  engaged  In  carrying  the  United  States 
aoall,  thongh  he  uses  hia  own  horse  and  vehicle 
therefor,  is  a  "laboring  person,"  within  the  mean- 
ing of  Const,  art  11,  5  1,  which  provides  that 
homertead  exemptions  snail  not  extend  to  process 
issued  on  a  demand  "for  services  rendered  by  a 
laboring  person." 

BUI  in  chancery  by  D.  A.  Farinholt  against 
Hardin  A.  Luckhard.  From  a  decree  for  de- 
fendant, complainant  Bpi)eal8. 

Const  Va.  art  11,  {  1,  ezempta  from  ex- 
ecution property  of  a  householder  to  the  ral- 
ne  of  $2,000,  but  provides  that  such  exemp- 
tion shall  not  extend  to  process  Issued  on 
any  demand  "for  services  rendered  by  a  lar 
boring  person,"  etc. 

James  W.  Stubbs,  for  api)ell!uit. 


HINTON,  J.  The  bill  in  this  case  alleges 
that  the  plaintiff,  D.  A.  Farinholt,  in  August, 
1875,  entered  into  a  contract  with  one  Etord- 
in  A.  Luckhard  for  the  purpose  of  trans- 
porting the  United  States  mall  from  West 
Point  to  Gloucester  Courthouse;  that  by  this 
contract  Luckhard  obligated  himself  to  as- 
sign and  transfer  all  orders  and  warrants 
that  he  should  receive  to  the  plaintiff.  It 
charges  that  Luckhard,  In  violation  of  his 
contract,  had  assigned  one  of  said  warrants 
to  H.  R.  Pollard  to  secure  the  sum  of  $65,  but 
that  there  was  a  balance  of  $73  remaining 
in  the  Iiands  of  the  assignee  to  which  the 
plaintiff  was  entitled,  and  that  Luckhard  is 
Indebted  to  the  plaintiff  In  an  amount  much 
larger  than  the  amount  now  In  the  bands 
of  Biiid  Pollard.  It  then  charges  that  Lack- 
hard  Is  insolvent,  and  asks  that  the  assignee. 
Pollard,  may  be  enjoined  and  restrained 
from  paying  over,  and  the  said  Luckltard 
may  be  enjoined  from  collecting,  the  said 
balance  until  a  common-law  suit  which  was 
then  pending,  for  the  recovery  of  damages 
«inder  said  contract,  could  be  determined. 
The  Injunction  was  awarded,  but,  on  the 
bearing  of  the  cause,  the  court,  "deciding 
that  the  claim  of  homestead  asserted  In  the 
answer  [of  the  defendant  Luckhard]  em- 
brace the  ITS,"  dissolved  the  injunction  and 
dismissed  the  bill. 

Tbe  plaintiff  asserts  that  he  is  a  "laboring 

1  Reported  90  Va.  936,  by  order  of  court 
v.2l6.B.nall— 52 


man,"  within  the  meaning  of  theae  words  as 
used  In  article  11,  |  1,  of  tbe  constitution 
Oft  Virginia,  and  Insists  thht  Luckhard's  claim 
to  this  iMilancei  as  a  part  of  his  homestead 
exemption,  cannot  be  sustained  as  against 
the  claim  of  the  plaintiff  thereto  "for  serv- 
ices rendered  as  a  laboring  person";  and 
this  is  the  single  question  to  be  determined, 
and  It  depends  upon  the  construction  which 
must  be  given  to  the  phrase  "laboring  man." 
Bouvler  defines  "laborer"  as  "a  servant  In 
husbandry  or  mannfactnre,  not  living  intra 
moenla,"  and  no  doubt  this  was  the  (xiginal 
technical  meaning  of  the  word.  It  was 
usually  applied  .to  those  employed  in  toil- 
some outdoor  work,  as  distinguished  from 
domestic  servants.  But  this  is  not  the  exact 
sense  in  whldi  the  words  "laboring  person" 
are  used  In  the  coastltutlon.  "A  constitu- 
tion," says  Allen,  J.,  In  a  noted  case,  "Is  an 
Instrument  of  government,  made  and  adopt- 
ed by  the  people  for  practical  purposes  con- 
nected with  the  common  business  and  wants 
of  human  life.  For  this  reason,  pre-eminent- 
ly, every  word  In  it  should  be  expounded  In 
its  plain,  obvious,  common  sense."  People 
V.  New  York  Cent  B.  Co.,  24  N.  Y.  486;  Gib- 
bons V.  Ogden,  0  Wheat  188.  This  rule  has 
a  direct  application  to  this  case.  It  would 
be  difficult,  if  not  impracticable,  to  give  any 
general  definition  of  the  words  "laboring 
man"  which  would  at  once  Include  all  the 
cases  falling  within  the  words  and  exclude 
those  falling  without,  and  I  shall  not  at- 
tempt to  do  so.  But  we  think  It  safe  to  say 
that  the  word  "laborer,"  when  used  In  its 
ordinary  and  usual  acceptation,  carries  with 
It  the  idea  of  actual  physical  and  manual  ex- 
ertion or  toll,  and  is  used  to  denote  that 
class  of  persons  who  literally  earn  their 
bread  by  the  sweat  of  their  brows,  and  who 
perform  with  theh:  own  hands,  at  tbe  cost 
of  considerable  physical  labor,  the  contracts 
made  with  their  employers.  It  Is  In  this 
sense  that  the  words  "laboring  man"  were 
used  in  the  constitution.  The  fmmers  of 
that  Instrument,  la  giving  to  a  large  class  of 
people  a  homestead  exemption,  clearly  de- 
signed that  It  should  not  affect  that  class  of 
persons  who  were  dependent  upon  their  own 
manual  labor  for  the  support  of  themselves 
and  their  families,  and  whose  necessity  for 
the  prompt  and  certain  payment  of  their 
wages  they  regarded  as  paramount  even  to 
the  claims  of  tbe  debtor  to  a  homestead. 
Assuming,  then,  that  the  words  "lat>oring 
man"  were  used  in  the  sense  Indicated 
above.  It  seems  to  us  clear  that  the  plaintiff 
must  be  regarded  as  a  laboring  man,  within 
the  meaning  of  these  words  as  used  in  tbe 
clause  of  the  constitution  under  review. 
This  case  Is  analogous  to  tbe  drayman  who 
hauls  the  goods  of  the  merchant  along  the 
streets  of  the  city,  perhaps  with  his  own 
wagon  and  horses,  or  to  the  plowman  who 
habitually,  and  perhaps  with  his  own  team, 
is  accustomed  to  tveak  up  the  lands  of  his 
wealthy  neighbors.    The  mail  carder  In  this 
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case  1b  cleaiiy  a  laboring  man.  Few  em- 
ployments could  be  more  arduous  than  the 
one  In  which  he  was  engaged,  and  the  mere 
drcimiBtance  that  he  happened  to  own  the 
horse  and  yehicle  used  by  him  in  carrying 
the  mall  cannot  deprive  him  of  the  character 
of  laborer.  I  am,  therefore,  of  opinion  that  the 
circuit  court  of  King  William  county  erred  in 
dissolTlng  the  injunction  and  dismissing  the 
bill.  Its  decree  must  therefore  be  reversed, 
and  the  injunction  must  t)e  reinstated,  'to 
await  the  determination  of  the  action  at  law. 
Decree  reversed. 


CLENDENNING  v.  CONRAD.t 
(Supreme  Court  of  Appeals  of  Virginia.     April 

25,  1895.) 
Amendmext  ot  Decbee  dukixo  TBitM— Removal 

OT  FCMDB  or  WaeD — JCKISDICTION  Or  FOR- 
EION  OOAKUIAN— PAKTIE8. 

1.  A  foreign  guardian  of  infants  asked  the 
court,  under  (S>de  1887,  H  2629,  2633,  for  au- 
thority to  remove  to  his  own  state  a  certain  fund 
in  the  hands  of  an  attorney  for  the  infants.  The 
request  was  granted,  and  the  court  ordered  that 
the  money  be  paid  over  to  bim,  which  was  done. 
Bdd  that,  the  order  l>eing  subject  to  amendment 
during  ttie  term,  the  court  could  dtiring  tliat  time 
withdraw  the  fund  from  such  guardian  upon  the 
application  of  one  claiming  an  interest  therein. 

2.  A  foreign  guardian  seelcing  permission 
from  a  Virginia  court  to  remove  his  ward's  prope^ 
ty  to  his  own  state  is  subject  to  the  Virginia  laws, 
and  may  be  compelled  to  return  the  money  which 
be  has  been  improperly  allowed  to  remove  from 
Virginia. 

3.  Infant  children  are  necessary  parties  to  a 
petition  seeking  to  restrict  their  right  to  the  use 
of  a  fund  assigned  to  them  by  virtue  of  their  de- 
ceased father's  claim  of  homestead. 

Appeal  from  circuit  court,  Fauquier  coun- 
ty;   James  Keith,  Judge. 

Proceeding  by  John  D.  Conrad,  as  guard- 
ian, to  obtain  permission  to  remove  a  certain 
fund  from  the  state.  From  an  order  overrol- 
Ing  a  petition  asserting  the  rights  of  certain 
persons  in  said  fund  as  creditors  of  the  wards' 
parent,  one  Clendennlng  appeals.    Reversed. 

Brooke  &  Scott  and  W.  E.  Garnett,  for  ap- 
pellant.   Eppa  Hunton,  for  appellee. 

BUCHANAN,  J.  By  a  decree  rendered  In 
the  cause  of  Clendenuing  against  Hail  on  the 
16th  day  of  September,  1882,  the  circuit  court 
of  Fauquier  county  set  apart  the  sum  of  $2,- 
000  as  a  homestead  to  B.  F.  Conrad,  which 
was  to  be  paid  oat  of  the  proceeds  of  his  prop- 
erty ordered  to  be  sold  In  that  ease  for  the 
benefit  of  his  creditors.  The  sale  was  made, 
but  before  the  homestead  fund  was  paid  over 
to  him  he  departed  this  life,  leaving  four 
Infant  children.  At  the  December  term,  1882, 
of  the  court  a  decree  was  entered  directing 
the  receiver  of  the  court  in  that  case  to  pay 
that  fund  over  to  ttie  attorney  of  the  Infant 
ctdldren  of  the  homestead  claimant  Pursu- 
ant to  this  decree,  the  $2,000  set  apart  was 

1  Reported  by  F.  S.  Kirkpatrick,  Esq.,  of  the 
Lynchburg  bar. 


to  the  attorney.  At  the  April  term  of 
the  court,  1883,  John  D.  Conrad  filed  his  ik- 
tltlon  In  the  same  court,  showing  tliat  he  had 
qualified  as  the  guardian  of  the  said  infaoi 
children  In  the  county  court  of  Jefferson 
county,  in  the  state  of  West  Virginia,  and 
asked  the  court  to  authorize  him  to  remove 
the  $2,000  to  West  Vh-glnia,  where  he  and 
his  wards  resided,  as  provided  in  sectioDi; 
2629,  2633  of  the  Code.  The  court,  being  s:it- 
i  isfled  that  all  the  provisions  of  the  Code  bad 
been  complied  with,  at  the  same  term  of  the 
court  entered  an  order  directing  the  attorae; 
of  the  infants  to  pay  the  |2,000  to  their  guard- 
Ian,  less  costs,  for  removal,  as  prayed  for. 
The  attorney  paid  the  money  to  the  guardian, 
and  reported  the  fact  to  the  court  on  the  6tb 
of  that  month,  and  on  the  same  day  his  re- 
port was  confirmed,  and  the  case  for  the  re- 
moval of  the  fund  stricken  from  the  docket. 
On  the  13th  of  that  month,  and  during  tba: 
term  of  the  court,  James  H.  Clendennlng. 
complainant  In  the  case  of  Clendenuins 
against  Hall  mentioned  above,  filed  his  peti- 
tion, in  which  he  alleged  that  the  Infam 
children  of  the  homestead  claimant  wereonly 
entltled  to  the  use  of  the  $2,000  until  the 
youngest  attained  the  age  of  21  years,  and 
that  upon  the  Iiappening  of  that  event  biy 
creditors  ha^  tlie  right  to  have  that  fund  dis- 
tributed among  them;  and  prayed  for  a  re- 
ceiver to  be  appointed  to  take  such  steps  as 
might  be  necessary  to  secure  the  corpus  of 
the  $2,000,  so  that  the  same  might  be  fortii- 
comlng  when  the  youngest  child  attained  th.it 
age.  The  court  entered  an  order  in  the  cisir 
in  which  the  order  for  the  removal  of  the 
fund  had  been  made,  and  appointed  a  re- 
ceiver as  prayed  for,  and  directed  him  to  take 
such  steps  by  bringing  suit  in  the  state  uf 
West  Virginia,  or  in  this  state,  or  in  sucli 
other  manner  as  to  him  shall  seem  proper,  in 
(X-der  tliat  the  fund  may  be  forthcoming  when 
the  youngest  child  of  B.  F.  Conrad  shall  baw 
attained  the  age  of  21  years. 

At  the  December  term  of  the  court  In  the 
year  1887  the  receiver  filed  his  petition  in  th.' 
proceedings  in  wlilch  he  was  appointed,  8t.-it- 
Ing  that  John  D.  Conrad,  the  giurdian  of  the 
Infants,  bad  received  the  $2,000,  and  trao^' 
ferred  It  to  West  Virginia  a  day  or  two  after 
the  order  for  its  removal  was  made.  He  aUi> 
sets  out  the  proceedings  had  which  resnltcd 
In  his  appointment  as  receiver  to  secure  thr 
corpus  of  the  fund  for  the  benefit  of  the  cred- 
itors, and  tliat  the  order  for  the  removal  of 
the  fund  and  his  appointment  as  receiver 
were  both  made  at  the  same  term  of  the  court, 
while  the  whole  matter  was  in  the  breast  of 
the  court.  He  further  states  that  John  D. 
Conrad,  the  guardian,  who  removed  the  fund 
to  West  Virginia,  has  returned  to  Virginia, 
and  is  within  the  Jurisdiction  of  the  coart. 
and  prays  that  the  said  guardian  may  be  com- 
pelled to  appear  and  bring  that  fund  into 
court,  and  to  so  invest  it  that  the  prhio'pal 
may  be  forthcoming  when  the  said  youngest 
child,  who  is  a  citizen  of  this  state,  shall  b:ivt> 


Digitized  by  VjOOQIC 


\a.) 


CLE>DENNJXa  r.  COXllAD. 


819 


attained  the  age  of  21  years,  and  for  general 
relief. 

To  this  petition  John  D.  Conrad  filed  bis 
demurrer  and  answer  at  the  April  term,  18SS, 
of  the  cotirt 

lie  assigns  as  causes  of  demurrer:  (1)  That 
a  Ruardlan  qualifying  In  the  state  of  West 
Vir^nla  cannot  be  proceeded  againart  as  such 
in  This  state. 

(2)  That  the  infant  children  are  not  made 
parties  to  the  petition. 

(3)  That  a  petition  does  not  lie  in  such  a 
ease,  and  that  an  original  bill  is  necessary  If 
there  can  be  any  relief  at  all. 

(4)  That  there  is  no  equity  In  the  petition, 
and  no  proper  case  for  relief  is  stated. 

In  bis  answer  he  claims  that  he  qualified 
as  guardian  in  the  state  of  West  Virginia; 
that  he  filed  his  petition  for  the  removal  of 
the  $2,000  from  this  state;  that  an  order  was 
so  made,  the  money  removed,  and  the  cause 
ordered  to  be  stricken  from  the  docket;  that 
neither  he  nor  bis  waitls  bad  any  notice  to 
rehear  or  set  aside  the  final  order  in  that  pro- 
ceeding, or  that  any  further  proceedings 
would  be  had  in  the  case,  and  that  all  pro- 
ceedings had  or  orders  made  therein  after- 
wards were  null  and  void,  and  that  neltber 
be  nor  bis  wards  can  be  affected  by  them. 
He  further  states  that  a  creditors'  suit  was 
instituted  In  the  circuit  court  of  Jefferson 
county,  in  the  state  of  West  Virginia,  by 
James  H.  Clendenning  against  bim,  bis 
wards,  and  the  administrator  of  B.  V.  Con- 
rad, deceased,  asserting  the  rights  of  the 
creditors  of  the  said  decedent  In  the  $2,000 
fund;  that  sucb  suit  was  dismissed  upon  de- 
murrer; and  avers  that  he  will  file  a  copy 
of  the  proceedings  as  an  exhibit  with  bis  an- 
swer, but  the  exhibit  was  not  filed.  He  ad- 
mits tbat  be  was  living  In  this  state,  but  de- 
nies that  be  is  a  dtlzun  of  Vhrginia,  and  says 
be  is  going  to  return  to  West  Virginia,  where 
he  qualified  as  guardian;  that  his  settlements 
as  guardian  have  been  made  in  the  court 
where  he  qualified,  and  the  fund  In  contro- 
versy is  under  its  control. 

Upon  a  bearing  of  the  cause,  the  court  dis- 
missed the  receiver's  petition,  and  from  tbat 
decree  this  appeal  was  taken  by  James  H. 
Clendenning. 

Tbe  creditors'  suit  of  Clendenning  against 
Hall,  In  which  the  $2,000  was  set  apart  as  a 
homestead,  and  tbe  ex  parte  proceedings  of 
the  giiardlan  for  the  removal  of  that  fund 
to  West  Virginia,  are  separate  and  distinct 
proceedings,  and  not  one  proceeding,  as 
counsel  for  appellant  insists. 

While  the  application  of  tbe  guardian  for 
the  removal  of  the  fund  In  controversy  was 
a  stuumary  proceeamg,  notice  of  It  was  re- 
quired to  be  published  for  four  weeks  In 
some  newsjiaper,  In  order  that  parties  to  be 
affected  by  sucb  removal  might  appear  to 
protect  their  interests,  and  prevent  It  where 
sucb  removal  would  Impair  their  rights,  or 
prejudice  tbelr  interest     Code,  |  2631, 


Clendenning,  the  creditor,  had  the  right, 
therefore,  to  come  into  tbat  proceeding  and 
make  defense  against  the  removal  of  tbe 
fund.  He  did  not  file  his  petition  until  aft- 
er tbe  order  for  the  removal  of  the  fund  had 
been  made,  but  he  did  file  It  during  that 
term  of  tbe  court,  and  while  tbe  whole  mat- 
ter was  under  the  control  of  tbe  court,  and 
In  time  to  have  his  interest  in  tbe  fund  fully 
protected,  if  the  usual  and  regular  course 
had  been  followed  In  tbe  case.  Until  the 
court  adjourns  for  the  term,  no  one,  unless 
expressly  authorized  to  do  so,  can  act  under 
a  decree  or  judgment  entered  at  tbat  term, 
except  at  bis  peril.  During  the  term  ail  the 
proceedings  are  in  the  breast  of  the  court, 
and  under  its  control,  and  liable  to  be 
stricken  out,  altered,  or  amended  during  tbe 
term,  and  that  without  notice  to  the  parties. 
Freem.  Judgm.  §  69;  Robinson  v.  Commis- 
sioners, 12  Md.  132-141;  Green  v.  Raib^ad 
Co.,  11  W.  Va.  685,  692. 

The  guardian  is  conclusively  presumed  to 
have  known  tbat  the  decree  entered  at  an 
early  day  of  the  term  of  tbe  court  bad  been 
modified  by  tbe  decree  entered  at  a  later 
day,  and  should  have  governed  himself  ac- 
cordingly. He  had  no  right  to  remove  tbe 
fund  until  tbe  principal  bad  been  so  secured 
tbat  the  creditors  would  get  the  benefit  of  It 
after  the  youngest  of  bis  wards  bad  attain- 
ed the  age  of  21  years,  or  until  tbe  further 
order  of  tbe  court 

Although  the  proceeding  for  tbe  removal 
of  the  fund  was  a  summary  one,  the  court 
bad  the  right  to  take  all  tbe  neces^uiry  steim 
to  ascertain  whether  It  was  a  proper  cas«> 
for  its  removal,  or  if,  after  it  bad  autborIze<l 
its  removal,  facts  came  to  Its  knowledge 
which  showed  that  the  order  for  the  remov- 
al had  been  improperly  made,  it  was  its 
duty,  and  It  had  the  power,  to  direct  all 
proper  proceedings  to  prevent  its  removal, 
or  to  secure  the  rights  of  -the  creditors 
therein.  There  does  not  seem  to  be  any 
good  reason  why  a  party  In  Interest  could 
not  come  Into  the  case  by  petition  to  assei-t 
his  rights,  nor  why  the  receiver  of  tbe  court 
could  not  file  'a  petition  in  tbe  cause  in 
which  he  was  appointed,  in  order  to  bring 
to  the  attention  of  the  court  tbe  fact  that 
tbe  foreign  guardian,  who  had  Improperly 
removed  the  fund  in  conti'overey,  had  re- 
turned to  this  state,  and  to  ask  the  court  to 
compel  him  to  do  what  he  ought  to  have 
done  before  he  removed  the  fund. 

Is  tbe  contention  of  the  oppellee  that  he 
cannot  be  proceeded  against  in  this  state  be- 
cause he  qualified  as  guardian  In  another 
state  well  founded?  He  had  no  right  to 
remove  the  fund  In  controversy,  except  as 
authorized  by  the  court  whose  jurisdiction 
he  bad  invoked.  He  ought  not  to  have  act- 
ed undw  tbe  order  authorizing  him  to  re- 
move it  until  the  court  bad  adjourned  for 
tbe  term.  But,  having  done  so,  he  ouglit  to 
have  returned  tbe  fund  to  this  state,  to  be 
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dealt  with  by  the  court  according  to  the 
rights  of  the  parties.  He  failed  and  refus- 
ed to  do  this.  He  was  within  the  Jurisdic- 
tion of  the  court  The  proceeding  which  he 
had  instituted  was  still  pending.  The  rights 
of  all  the  parties  interested  in  the  fund 
could  be  ascertained  and  secured  in  that 
case.  Why  should  it  not  be  done?  It  Is 
true,  as  a  general  rule,  that  a  guardian  can- 
not be  sued  as  such  out  of  the  Jurisdiction 
in  which  he  qualified.  His  rights  and  pow- 
ers, like  those  of  an  administrator  and  exec- 
utor, are  considered  as  strictly  local.  Sto- 
ry, Confl.  Laws,  S  490.  But  in  this  state,  at 
least,  there  are  exceptions  to  the  general 
rule. 

It  was  said  by  President  Tucker  in  Tun- 
stall  T.  Pollard's  Adm'r,  U  Leigh,  1,  36,  that: 
"Upon  a  full  review  of  the  whole  subject,  I 
am  of  opinion  that  Justice,  convenience,  and 
necessity  required  a  recognition  of  the  rights 
to  sue  an  executor  who  has  qualified  abroad, 
if  he  comes  within  this  Jurisdiction,  bring- 
ing the  assets  with  him.  And  no  authority 
sustains  the  contrary  proposition."  Rinker 
V.  Strelt,  33  Grat  C06;  1  Minor  (4th  Ed.)  476. 

In  tlie  same  case,  at  page  32,  he  says:  "If 
It  is  the  duty  of  every  sovereignty  to  pro- 
vide for  the  security  of  Its  own  people,  it  is 
as  much  bound  to  enforce  Justice  in  their 
behalf  from  an  executor  vho  is  within  its 
Jurisdiction,  and  has  also  within  it  the  as- 
sets out  of  which  they  have  a  right  to  pay- 
ment, as  it  is  to  pre'i^ent  a  foreign  adminis- 
trator from  recovering  and  withdrawing  the 
assets  which  are  within  Its  power."  The 
same  doctrine  applies  to  foreign  guardians, 
and  for  the  same  reasons.  1  Minor  (4th 
Ed.)  476;   Rinker  v.  Strelt,  33  Grat  666. 

The  foreign  guardian  In  this  case  Improp- 
erly removed  the  fund  from  the  state,  and, 
if  he  cannot  be  held  responsible  for  his  con- 
duct here,  the  creditors  must  either  lose 
their  debts  or  be  compelled  to  seek  their 
remedy  in  the  domicll  of  the  foreign  guard- 
ian. They  ought  not  to  be  compelled  to 
leave  the  state  to  subject  the  assets  of  their 
debtor  to  the  payment  of  their  debts,  when 
the  foreign  gimrdlan  is  within  the  Jurisdic- 
tion of  the  domestic  courts,  aud  can  be  pro- 
ceeded against  In  them. 

The  infant  children  of  B.  F.  Conrad,  de- 
ceased, were  necessary  paitles  to  the  peti- 
tion of  the  receiver,  and  the  demurrer  to  It 
on  that  ground  ought  to  have  been  sustain- 
ed, and  leave  been  given  to  amend.  The 
court  erred  in  dismissing  the  petition.  It 
also  erred  in  passing  upon  the  rights  of  the 
Infants  in  the  $2,000  fund  by  its  decree  of 
April  13,  1883,  when  they  were  not  before 
the  court  For  these  errors  the  decree  of 
the  April  term,  1891,  will  have  to  be  re- 
versed, the  decree  of  April  13,  1883,  be  set 
aside,  so  far  as  it  declares  what  the  interest 
of  the  said  children  is  in  the  $2,000  fund, 
and  the  cause  remanded  for  further  proceed- 
ings to  be  had  in  accordance  with  this  opin- 
ion. 


NATIONAL  BANK  v.  CRINGAX  et  al.» 
(Supreme  Court  of  Appeals  of  Virginia.    April 

18,  1895.) 
NoTB  o»  Partner— Pkocukemext  or  Fikm  Cjlp- 

ITAI.— LlABIUTT  OF  SiLE.NT  PARTXEKS 

— Firm  Name. 

1.  C.  applied  to  a  liank  for  a  loon  to  make 
up  his  input  in  a  firm  he  proiMsed  joining,  his 
partner,  T.,  being  offered  as  an  indorser.  'IXt 
loan  was  made,  the  firm  subsequently  formed, 
and  the  money  turned  over  to  it  The  note  iras 
renewed  seTetal  times  in  the  same  form  u  at 
first  negotiated,  and  never  in  the  name  of  the 
firm;  the  proceeds  of  each  renewal  placed  to  tie 
credit  of  the  firm  on  the  bank's  books,  anj  the 
old  note  charged  to  their  account.  F.  was  3. 
silent  member  of  the  firm  from  the  start,  aad 
later  B.  became  a  member,  but  the  bank  did 
not  know  that  they  were  connected  with  the 
firm.  F.  and  B.  bought  out  the  firm,  and  tJ]«7 
first  learned  then  of  the  existence  of  the  note. 
The  note  was  not  placed  upon  the  bills  payal^e 
of  the  firm,  except  upon  the  last  renewal,  br 
the  boofckeepr  or  his  own  motion,  which  act 
was  promptly  repudiated  by  B.  Held,  that  C. 
had  no  power  to  bind  the  firm  which  was  D<>t 
in  existence  when  the  note  was  first  given,  aad 
that  P.  and  B.  had  never  ratified  the  giving  of 
said  note  so  as  to  bind  them. 

2.  A  partner  has  no  implied  power  to  hiad 
his  firm  for  his  own  share  of  the  capital  agre«il 
to  be  subscribed. 

3.  Where  a  bank  holds  a  note  made  by  n-.e      I 
partner,  and  indorsed  by  another  individoilir.      I 
the  burden  rests  on  it  to  show  that  it  is  a  firiD 
note. 

4.  If  money  Is  borrowed,  or  goods  bonjrht  by 
one  partner  of  a  known  concern  upon  his  oirs 
credit  exclusively,  he  alone  is  liable  therefor. 
though  the  money  or  property  is  for  the  use  and 
benefit  of  the  firm  alone,  or  Is  applied  thereto^ 

5.  Code  1887,  5  2877,  after  providing  bnw 
a  person  trading  with  such  words  as  "&  Co." 
after  his  name  shall  publish  the  same,  rpcite«: 
"Or  if  any  person  transact  such  business  in  ii» 
own  name,  without  any  such  addition,  all  tb; 
property,  stock,  and  choses  in  action  acnnire<i 
or  used  in  such  business  shall"  be  liable  for  the 
debts  of  such  person.  Hdd,  that  said  statntr  ap- 
plies only  to  the  case  of  a  person  trading  in  Us 
own  name,  either  with  words  indicating  that  b* 
has  a  partner,  but  which  do  not  disclose  iiis 
name,  or  without  snch  words,  and  not  to  i 
case  where  there  are  silent  partners  not  indicat- 
ed in  the  firm  name. 

G.  There  Is  no  statute  in  Vlndnla  reqniriK 
a  firm  of  general  partners  to  discioae  their  nacw* 
on  a  siKu  at  the  door  and  by  advertisemraT.  al- 
though such  Is  required  of  limited  partnerships 

Appeal  from  chancery  'court  of  Richmond: 
James  C.  Lamb,  Chancellor. 

Bill  by  the  National  Bank  of  Virginia 
against  John  W.  Cringan  and  others.  Fnxo 
a  decree  for  defendants,  complainant  ap- 
peals.   Affirmed. 

Christian  &  Christian,  (or  appellant  C«.'ke 
tc  Plckerell,  for  appellees. 

HARRISON,  3.  This  Is  an  appeal  from  a 
decree  of  the  chancery  court  of  the  city  c! 
Richmond,  pronounced  on  the  4th  day  of 
March,  1892.  In  deciding  the  case,  li* 
learned  chancellor  of  that  court  delivfti'-i 
the  following  opinion,  which  is  filed  wlt- 
and  made  a  part  of  the  record: 

1  Reported  by  F.  S.  Kirkpatrii^  ESsq.,  of  t±<- 
Lynchburg  bar. 
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"This  is  a  bill  to  charge  W.  S.  Forbes  aikd 
W.  Jj.  Boyd,  as  secret  partners  In  the  firm  of 
Gringan  &  Trant,  on  a  note  for  $5,000,  dated 
July  0,  188»,  drawn  by  John  W.  Crlngan  to 
the  order  of  E.  L.  Trant,  payable  at  fomr 
months  from  date,  and  Indorsed  by  Trant, 
and  discounted  by  the  plaintiff  bank.  The 
note  in  suit  was  given  in  renewal  for  the 
third  time  of  a  similar  note,  dated  June  29, 
1888,  and  discounted  on  that  day  by  the 
plaintiff. 

"The  evidence  shows  that  prior  to  June 
29,  1888,  John  W.  Crlngan,  E.  L.  Trant,  and 
"W.  8.  Forbes  had  agreed  to  form  a  partner- 
ship to  conduct  the  wholesale  grocery  busi- 
nees  in  tbe  city  of  Richmond,  to  commence 
business  on  or  about  July  1,  1888.  The  firm 
did  commence  business  on  July  2,  1888,  and 
about  the  last  of  that  month  W.  L.  Boyd 
■vr&s  admitted  as  a  partner,  bis  Interest  to 
relate  back  to  tbe  beginning  of  the  business. 
The  firm  was  dissolved  in  September,  1889, 
by  the  death  of  Trant 

"On  or  shortly  before  June  29,  1888,  Crln- 
gan applied  to  the  plaintiff  bank  for  a  loan 
of  f5,000,  to  make  up  his  input  of  capital  in 
tbe  concern,  offering  his  note  Indorsed  by 
Trant;  and  on  June  29th  the  loan  was  made, 
tbe  proceeds  of  tbe  note  being  placed  to  tbe 
credit  of  Crlngan  on  the  books  of  the  bank, 
and  on  July  6th  It  was  checked  out  by  Grin- 
g:an,  and  placed  to  the  credit  of  Crlngan  & 
Trant  on  the  books  of  tbe  bank. 

"In  applying  for  the  loan,  Crlngan  in- 
foi-med  the  cashier  of  the  bank  (Lockwood) 
tbat  Trant  and  himself  had  agreed  to  form 
tbe  partnership,  and  that  he  (Crlngan)  want- 
ed the  money  to  make  up  bis  input  of  cap- 
ital; but  be  did  not  tell  tbe  cashier  that 
tbere  were  to  be  other  partners  than  Trant 
and  himself  (ForI>e8  having  requested  tbat 
bis  connection  with  the  firm  should  not  be 
made  public,  and  it  not  being  tben  con- 
templated that  Boyd  would  be  a  partner), 
and  the  cashier  did  not  ask  him  that  ques- 
tion. 

"When  the  note  matured,  it  was  renewed 
In  tbe  same  form,  discounted  by  the  bank; 
tbe  proceeds  of  the  new  note  placed  to  the 
credit  of  Crlngan  &  Trant  on  the  books  of 
tbe  bank,  and  the  old  note  charged  up  to  the 
account;  and  this  was  repeated  at  each  re- 
newal of  the  note,  of  which  there  were 
three. 

"After  tbe  dissolution  of  the  firm.  In  Sep- 
tember, 1889,  by  the  death  of  Trant,  Crlngan 
sold  out  his  Interest  to  Forbes  and  Boyd  for 
$1,000  In  casb  and  any  Interest  he  might 
bave  after  the  debts  were  paid;  and  Forbes 
and  Boyd  took  possession  of  tbe  assets,  tben 
amounting  to  something  like  $20,000,  and 
proceeded  to  apply  them  to  the  payment  of 
tbe  debts  of  tbe  firm.  Tbe  bank  did  not 
know  that  Forbes  and  Boyd  were  partners 
In  the  concern  until  after  the  dissolution; 
and.  the  note  held  by  it  not  having  been 
paid,  this  suit  was  brought  to  charge  Forbes 
and  Boyd  as  dormant  partners. 


"It  would  serve  no.  good  purpose  to  go 
more  into  the  details  of  the  evidence  at  tliis 
point.  Such  parts  of  It  as  are  deemed  ma- 
terial will  be  noticed  in  their  proper  con- 
nections in  what  follows. 

"It  seems  to  me  that  the  vital  inquiries  in 
this  case  (Independently  of  the  statute,  pres- 
ently to  be  considered)  are  these: 

"(1)  Did  Crlngan,  on  June  29,  1888,  harve 
tbe  power,  express  or  implied,  to  bind  the 
firm  of  Crlngan  &  Trant  in  this  tranlactlon? 

"(2)  If  nay,  has  his  action  been  ratified  by 
bis  copartners,  so  as  to  be  binding  on  tbe 
firm? 

"It  is  not  pretended  that  at  tbat  time 
Crlngan  had  any  express  power  to  bind  his 
firm.  This  is  a  question  of  fact  Whether 
or  not  he  liad  any  implied  power  is  a  ques- 
tion of  law.  If  tbere  was  at  that  time  no 
existing  partnership,  then  he  had  no  such 
power;  for,  prior  to  the  actual  existence  of  a 
partnership,  there  is  no  Implied  power  to 
one  partner  to  bind  his  firm.  That  agency 
only  arises  when  the  partnership  is  actually 
in  existence,  and  then,  of  course,  only  in 
matters  necessary  to  tbe  business  of  the 
concern  In  the  ordinary  way.  See  1  Bates, 
Partn.  {|  78,  80,  221;  1  Lindl.  Partn.  p.  385 
et  seq.;  Story,  Partn.  1 122a. 

"I  am  clearly  of  opinion  that  on  June  29, 
1888,  tbe  partnership  of  Crlngan  &  Trant  was 
not  in  existence.  There  was  at  that  time  an 
executory  contract  or  agreement  between 
Crlngan,  Trant  and  Forbes  to  form  a  part- 
nerstilp,  to  go  into  effect  on  or  about  July  1. 
1888.  That  such  an  agreement  does  not  con- 
stitute a  i>artner8hip,  see  1  Bates,  Partn.  H 
78,  80;  1  Lindl.  Partn.  pp.  28,  29,  385,  et  seq., 
and  notes.  In  contempladon  of  law,  and  as  a 
matter  of  fact  the  partnership  did  not  come 
bito  existence  until  July  2,  1888,  wtaen  tbe 
Joint  adventure  was  'launched,'  as  It  Is  called 
In  the  books.  This  is  shown  by  the  evidence, 
oral  and  documentary,  in  the  most  satisfac- 
tory way,  as:  (1)  By  the  articles  of  partner- 
ship, dated  July  2, 1888,  though  actually  writ- 
ten subsequently  to  that  date.  (2)  By  tbe 
printed  circular  of  Gringan  &  Trant  bearing 
the  same  date,  saying  tliat  the  parties  'have 
this  day  formed  a  copartnership.'  (3)  By  tbe 
positive  testimony  of  Crlngan,  Forbes,  and 
Boyd.  (4)  By  the  allegations,  on  page  1  of 
the  bill,  sworn  to  by  the  cashier,  'tbat  on 
June  29,  1888,  one  John  W.  Crlngan  repre- 
sented to  him  [the  cashier]  that  be,  the  said 
Crlngan,  and  one  £.  L.  Trant,  were  about  to 
form  a  copartnership,'  which  statement  is 
substantially  repeated  in  his  deposition.  (5) 
From  tbe  testimony  of  the  cashier  'that  the 
firm  had  not  (to  my  knowledge)  come  Into 
existence  legally  when  the  note  was  fli'st  giv- 
en. If  it  bad,  I  cei'tainly  would  have  made 
them  indorse  it  "Crlngan  &  Trant,"  and  would 
not  have  accepted  it  otherwise.  •  •  *  Mr. 
Gringan  informed  me  tbat  the  partnership 
only  dated  from  tbe  1st  or  2d  July.'  And 
(6)  from  the  books  of  the  concern. 

"But,  even  if  the  partnership  had  been  in 
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existence  on  June  29th,  I  shonld,  nerertbeless, 
be  of  opinion  that  Crlngan  had  no  authority 
to  bind  it  for  hia  Input  of  capital,  eren  If  he 
bad  intended  and  attempted  to  do  so.  It  is 
not  among  the  implied  powers  of  a  partner 
to  bind  his  firm  for  his  own  share  of  the 
capital  agreed  to  be  subscribed.  Says  Mr. 
Justice  Liindley: 

*>  'One  of  the  implied  powers  of  a  partner, 
and  one  of  the  most  Important  of  his  powers, 
is  that  l3f  borrowing  money  on  the  credit  of 
the  firm;  but  this  power,  like  every  other 
Implied  power,  only  exists  wh&re  It  Is  neces- 
sary for  the  transaction  of  the  partnership 
business  in  the  ordinary  way;  and  conse- 
quently, if  money  is  borrowed  by  one  part- 
ner for  the  declared  purpose  of  increasing  the 
partnership  capital,  or  of  raising  the  whole 
or  a  part  of  the  capital  agreed  to  be  sub- 
scribed In  order  to  start  the  firm,  »  •  • 
the  firm  will  not  be  bound  unless  some  actual 
authority  or  ratification  can  be  proved.'  1 
Ltndl.  Partn.  269,  273,  274;  1  Bates,  Partn. 
U  ♦to,  871;    Story,  Partn.  148. 

"And,  again,  the  same  author:  'Although 
each  member  of  an  ordinary  trading  partner- 
ship can  pledge  its  credit  for  money  bor- 
rowed in  order  to  carry  on  Its  business,  he 
cannot  render  it  liable  to  repay  money  bor- 
rowed by  him  to  enable  him  to  fuml;^  the 
amoimt  of  capital  which  he  has  agreed  to 
bring  In.'    1  Llndl.  Partn.  611. 

"There  can  be  no  doubt  here  that  Crlngan 
borrowed  the  money  to  make  up  his  Input, 
and  that  he  distinctly  Informed  the  cashier 
of  tha/t  fact  at  the  time.  Crlngan  swears 
positively  that  he  so  informed  the  cashier, 
and  he  is  strongly  corroborated,  as  we  shall 
presently  see,  by  a  memorandum  made  by 
the  cashier  at  the  time,  and  laid  before  the 
board  of  directors  of  the  bank.  The  cashier 
denies  this,  and  says  that  Crlngan  told  him 
that  the  money  was  to  make  up  -the  capital 
of  the  concern,  but  not  to  make  up  Crlngan's 
input.  But,  even  If  this  be  true,  it  was  as 
much  beyond  Crlngan's  powa:  to  bind  the 
firm  to  raise  or  Increase  Its  capital  as  it 
was  to  bind  It  for  his  own  input. 

"2.  It  is  equally  clear  from  the  evidence 
that  Crlngan's  action  has  not  been  ratified  by 
his  copartners.  There  Is,  Indeed,  nothing  ap- 
proaching a  ratification,  except  the  fact  that 
at  each  renewal  of  the  note  the  matured  note 
was  charged  up  on  the  books  of  the  bank  to 
the  account  of  the  firm,  and  the  proceeds  of 
the  new  note  credited  to  that  account.  But  in 
each  instance  the  new  note  was  made  In  the 
same  form  as  the  original  (drawn  by  Crlngan, 
to  the  order  of  Trant,  and  indorsed  by  Trant), 
and  the  discount  and  the  old  note  were  char- 
ged up  on  the  books  of  the  firm  to  the  account 
of  Crinsan.  The  notes  were  never  placed 
on  the  bills-payable  book  of  the  firm  until  at 
the  time  of  the  last  renewal,  when  it  was 
done  by  the  bookkeeper  of  his  own  motion, 
which  act  was  promptly  repudiated  by  the 
partner  Boyd,  when  he  discovered  H,  after 
the  dissolution  of  the  firm.     Neither  Forbes 


nor  Boyd  knew  of  the  existence  of  the  note  for 
about  one  year  after  the  partnership  was 
formed,  nor  did  either  of  them  know  that 
this  bank  held  It  until  about  November,  liSS*, 
after  the  firm  had  dissolved.  It  is  alleged  by 
the  plalntin  that  these  renewals  were  made 
at  the  request  of  the  firm,  and  that  the  old 
notes  were  charged  by  the  bank  to  the  ac- 
count of  the  firm,  and  the  proceeds  of  the 
new  notes  credited  to  that  account  by  like  re- 
quest; but  this  Is  denied  by  Crhigan,  and 
certainly  is  not  proved  by  the  evidence.  Crln- 
gan says  that  he  himself  requested  the  re- 
newal of  the  note  when  it  was  first  rene'wed. 
and  that  the  bookkeeper  for  the  firm  attended 
to  it  at  the  subsequent  renewals;  and  he  de- 
nies that  he  requested  or  directed  that  the 
old  notes  should  be  charged,  and  the  pro- 
ceeds of  the  new  notes  credited  to  the  ac- 
count of  the  firm.  Such  request  could  not 
have  been  made  by  the  firm,  for  Forbes  and 
Boyd  did  not  even  know  of  the  existence  of 
the  note,  and,  of  course^  the  renewal  at 
Crlngan's  request  would  not  make  the  note 
binding  on  the  firm.  That  no  such  request 
was  made  by  the  firm  Is  well  established  by 
the  fact  that  the  form  of  the  note  was  not 
changed,  nor  was  the  firm's  Indorsement  ask- 
ed for  by  the  cashier,  for  the  cashier  swears 
that,  if  the  firm  bad  been  in  legal  existence 
(to  his  knowledge)  on  June  29th,  he  would 
certainly  have  made  them  Indorse  it  'Crlugan 
&  Trant,'  and  would  not  have  accepted  it 
otherwise.  And  yet  he  did  not  make  them 
Indorse  It  at  either  of  the  three  rene^vals. 
This  not  only  completely  repels  any  presunaip- 
tlon  of  ratification  by  the  firm,  but  fnmi^es 
a  very  reasonable  presumption  that  the  cash- 
ier did  not  desire  such  ratification.  It  can 
scarcely  be  doubted  that  this  method  of  char- 
ging and  crediting  was  adopted  for  conven- 
ience merely,  as  neither  Crlngan  nor  Trant 
keiit  an  individual  account  at  that  bank,  Jnst 
as  other  individual  notes  of  both  Crlngan  and 
Trant  were  charged  up  to  the  firm  account  on 
the  books  of  the  bank.  It  certainly  falls  far 
short  of  a  ratification  by  the  firm. 

"Now,  if  it  has  been  established  that  Crln- 
gan had  no  authority  to  bind  his  firm  by  this 
note,  and  that  his  copartners  have  not  ratified 
his  action,  that  of  itself  sufficiently  disposes  of 
this  branch  of  the  case,  and  this  opinion  mi^ht 
properly  close  here.  But  there  are  other 
views  of  the  case  which  may  be  presented 
without  impropriety,  and  certain  contentions 
of  the  oounsd  for  the  plaintiff  which  should 
be  noticed. 

"Thus,  I  am  fully  satisfied  that  this  note  Is 
the  individual  obligation  of  John  W.  Crlngan 
and  E.  L.  Trant,  and  not  that  of  the  firm  of 
Crlngan  &  Trant  The  evidence  la  to  my 
mind  entirely  satisfactory  on  this  point,  but  I 
can  only  notice  briefly  a  few  of  Its  leadinir 
features. 

"In  the  first  place,  the  form  of  the  note 
makes  it  prima  facie  the  individual  obllgati<ai 
of  the  maker  and  indorser,  and  not  that  of 
the  firm  In  which  they  are  i>artners.     The  bur- 
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den  ia  therefore  «i  the  bank  to  show  that  It 
is  the  oblieation  of  Cringan  &  Trant.  This 
Is  attempted  by  the  cashier  by  showing  that 
he  understood  at  the  time  that  the  loan  was 
for  the  benefit  of  the  firm,  and  that  the  money 
was  wholly  In  the  firm's  business.  The  lat- 
ter statement  is  not  disputed,  but,  as  we  shall 
see,  that  of  Itsdf  is  far  from  maMng  It  a  firm 
obligation. 

"Again,  Cringan  swears  positively,  both  in 
bis  answer  and  In  his  deposition,  that  he  bor- 
rowed the  money  for  himself  to  make  up  his 
input,  and  that  he  distinctly  so  informed  the 
cashier  at  the  time,  and  he  Indignantly  denies 
that  he  Intended  or  attempted  to  bind  the 
firm.  His  evidence,  I  think.  Is  strongly  ccnrob- 
orated  by  the  sworn  statement  of  the  cashier 
as  to  what  occurred  at  that  time,  as  made  on 
page  1  of  the  bill,  and  still  more  strikingly  by 
a  memorandum  which  the  cashier  made  and 
submitted  to  the  board  of  directors  of  the 
bank  when  be  laid  before  them  Orlngan's  ap- 
plication for  the  loan.  That  memorandum,  in 
the  handwriting  of  the  cashier,  Is  as  follows: 

"'.T.  W.  Cringan  wants  $5,000,  at  four 
mouths,  hidorsed  by  E.  L.  Trant.  He  says 
he  has  put  in  $16,000,  and  wants  $5,000  in 
addition,  to  make  It  $20,000.  His  money  is 
tied  np  with  Cringan,  Watkins  &  Ca,  and  is 
miavallable  at  present' 

"Again,  Trant  certainly  must  have  onder- 
stood  this  to  be  a  loan  to  Cringan,  for  be 
opened  the  boolcs  of  Cringan  &  Trant,  and 
credited  Cringan's  stock  account  with  this  $5,- 
000.  and  cltarged  him  on  his  individual  ac- 
count with  the  discount. 

"Lastly,  the  proceeds  of  the  note  were  placed 
by  the  bank  on  its  books  to  the  credit  of  Crin- 
gan, although  he  bad  no  accovint  there,  and 
although  it  had  been  agreed  that  the  firm  of 
Cringan  &  Trant  should  keep  its  account  there, 
and  that  firm  was  to  begin  business  three  or 
four  days  afterwards.  The  money  was  ac- 
tually checked  out  by  Cringan  on  Joly  8th, 
and  placed  to  the  credit  of  Cringan  &  Trant 
Moreover,  tbe  cashier  says  that,  in  the  ordi- 
nary course  of  business,  the  money  would  have 
been  credited  to  Trant  but  that  he  was  in- 
structed by  Cringan  to  put  it  to  his  (C.'s)  cred- 
it All  this  is  very  persuasive  to  show  that 
the  cashier  recognized  In  Cringan  the  real 
owner  of  tbe  money,  and  acknowledged  his 
dominion  over  it.  In  fact,  after  the  most  at- 
tentive consideration  of  his  and  Cringan's  tes- 
timony, I  am  unable  to  escape  tbe  conviction 
that  it  was  well  understood  between  them  on 
June  29tb  that  Cringan  was  the  real  borrower 
of  the  money,  with  Trant  as  his  indorser;  and 
that  while  the  cashier  thought  that  they  alone 
composed  the  firm,  yet  that  he  did  not  consid- 
er that  he  was  giving  credit  to  the  firm.  I  do 
not  know  how  o<therwise  to  explain  bis  re- 
peated statements  that  the  firm, had  not  then 
come  into  legal  existence:  'If  it  had,  I  cer- 
tainly would  have  made  them  indorse  it  "Crin- 
gan &  Trant"  and  would  not  have  accepted 
it  otherwise.'  And,  In  answw  to  the  eight- 
eenth cross  Question,  he  says:    'It  was  a  note 


of  the  Individuals  composing  the  firm,  and  not 
a  note  of  the  firm,  for  it  had  not  then  come 
into  existence;  and  I  regarded  it  as  an  obli- 
gation of  the  individual  members  composing 
tbe  firm  of  Cringan  &  Trant'  I  think  this 
must  be  taken  to  mean  that  he  credited  J.  W. 
Cringan  and  B.  L.  Trant  the  firm  being  then 
unborn.  Whether  or  not  had  the  firm  then 
been  in  exlstMice,  be  would  have  insisted  on 
the  firm's  indorsement,  we  can  only  Judge  by 
the  fact  that  he  failed  to  do  so  subsequently, 
though  three  opportunities  were  offered  him. 

"If,  then,  this  was  the  individual  obligation 
of  J.  W.  Cringan  and  E.  L.  Trant  it  would 
not  be  binding  on  the  firm  of  Cringan  &  Trant, 
even  though  the  money  was  wholly  used  In 
its  business,  If  that  firm  was  open  and  notori- 
ous; that  lis,  If  there  were  no  dormant  part- 
ners. 

"This  brings  us  to  the  main  contention  of 
the  counsel  for  the  plaintiff,  which  is  pressed 
with  great  force  In  his  closhig  note. 

"The  principle  which  exempts  a  partnership 
from  liabillly  for  the  individual  obligations  of 
one  partner,  even  though  given  for  money  or 
goods  brought  into  the  concern,  is  that  the 
creditor  has  made  his  election  between  the  se- 
curity of  the  firm,  on  the  one  hand,  and  that 
of  the  individual  partner,  on  the  other;  and, 
having  chosen  to  look  to  tbe  latter,  be  must 
abide  his  own  decision.  But  where  no  firm 
was  Imown  to  exist  or  where  there  were  dor- 
mant partners,  the  creditor  cannot  be  held  to 
have  made  an  election,  and  he  may  therefore 
charge  the  firm  or  the  dormant  partners  when 
discovered.  Mr.  Story  says:  'If  money  is 
borrowed  or  goods  bought  or  any  other  con- 
tract is  made  by  one  partner  upon  his  own 
exclusive  credit,  he  alone  la  liable  therefor; 
and  the  partnership,  although  the  money, 
property,  or  other  contract  is  for  their  proper 
use  and  benefit  or  is  applied  thereto,  will  in 
no  manner  be  liable  therefor.'  Stcsry,  Partn. 
S134. 

"And,  agabi,  he  says:  'In  tbe  case  of  a  dor- 
mant or  secret  partner,  the  credit  Is  manifestly 
given  only  to  the  ostaisible  partner,  for  no 
other  party  is  Icnown.  Still,  however,  it  Is 
not  treated  as  an  exdusive  credit  for  the  law, 
in  all  cases  of  this  sort,  founds  its  decision  up- 
on the  ground  that  the  creditor  has  had  a 
choice  or  Section  of  his  debtor,  which  cannot 
be  where  the  partner  is  dormant  and  unknown. 
The  credit  therefore,  is  not  deemed  exclusive, 
but  binding  upon  all  for  whom  the  partner 
acts,  if  done  in  their  business  and  for  their 
benefit,  as  is  the  case  in  cases  of  agency  for 
an  unimown  principal.' 

"In  Holmes  v.  Burton,  9  Vt  252,  it  was 
held  that  a  note  given  by  one  partner  in  his 
individual  name  cannot  be  enforced  against 
the  partnership,  though  made  in  considera- 
tion of  property  of  which  the  firm  had  the 
benefit.  'This  rule  holds  where  the  partner- 
ship is  public,  although  it  may  not  apply  to 
the  case  of  a  dormant  partnership.  It  goes 
upon  the  ground  that  the  creditor  elects  to 
take  the  individual  security.'    See,  also.  1 
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BateB,  Partn.  |  157,  and  caBes  cited;  In  re 
Warren,  2  Ware  (Davles)  320,  322,  Fed.  Cas. 
No.  17,101. 

"The  counsel  for  the  plaintiff  contends 
that  this  case  falls  within  the  exception  to 
the  mle;  that,  even  if  the  credit  was  in 
fact  giyen  to  Cringan,  yet,  this  being  a  dor- 
mant partnership,  the  firm  Is,  nevertheless, 
liable,  the  money  having  gone  to  the  bene- 
fit of  the  fii-m. 

"It  seems  to  me  that  the  comidete  answer 
to  this  is  ttiat  Cringan  had  no  authority  to 
bind  the  partnership  in  tliis  matter,  and 
that  his  action  has  not  been  ratified  by  his 
copartners;  and.  if  he  could  not  blhd  the 
partnership,  he  could  not  bind  the  dormant 
partners,  for  their  liability,  when  discovered, 
is  exactly  what  It  would  have  been  bad 
they  been  known  as  partners  from  the  be- 
ginning—that is  to  say,  they  are  liable  for 
the  debts  of  the  firm,  not  for  those  -of  the 
Individual  partnees. 

"If  Cringan  had  borrowed  this  money  aft- 
er the  firm  came  into  existence  on  his  own 
note,  whether  indorsed  by  Trant  or  not,  and 
for  the  purpose  of  carrying  on  the  business 
of  the  concern  in  the  ordinary  way,  and  not 
to  Increase  the  firm's  capital,  nor  to  make 
up  his  own  input,  then,  even  though  the 
credit  was  given  in  the  first  instance  to 
Cringan  alone,  the  firm  (this  being  a  dor- 
mant partnership)  would,  nevertheless,  be 
bound  for  the  debt,  and  h*enc«  the  dormant 
partners  would  be  liable  to  pay  it.  The 
case  would  then  fall  easily  within  the  excep- 
tion to  the  rule,  and  the  views  of  the  coun- 
sel tot  the  plaintiff  would  prevail. 

"But  such  Is  not  the  case.  Crlnsan  bor- 
rowed the  money  before  the  partnership 
came  into  existence.  At  that  time  be  had 
no  implied  power  to  bind  the  firm,  and  n« 
express  authority  nor  any  ratification  of  Iila 
act  has  been  shown.  He  borrowed  the  mon- 
ey to  make  up  his  input  of  capital,  and  so 
Informed  the  lender  at  the  time;  but  he  had 
no  implied  power  to  bind  the  partnership 
for  the  purpose  of  raising  the  capital  which 
he  himself  had  agreed  to  bring  in,  and  no 
express  authority  nor  any  ratification  of  his 
act  has  been  shown. 

"To  recur  again,  and  briefly,  to  the  prin- 
ciples laid  down:  If  credit  is  given  to  one 
member  of  a  known  firm,  the  firm  is  not 
liable  for  the  debt,  even  thoagh  the  fmlts 
of  the  credit  go  to  the  benefit  of  the  firm: 
the  creditor  has  made  bis  election  to  credit 
the  individual  partus.  But  if  no  partner- 
ship was  known  to  exist,  or  If  there  were 
dormant  partners,  the  firm  will  be  liable,  for 
the  creditor  cannot  be  held  to  have  made  an 
election.  But  there  Is  another  principle 
which  underlies  both  these,  vis.  that  the  act 
done  must  be  within  the  scope  of  the  part- 
ner's authority;  that  is,  it  must  be  neces- 
sary to  the  conduct  of  the  business  of  the 
partnership  in  the  ordinary  way.  The  au- 
thorities show  this  very  clearly.  I  have  ex- 
amined the  cases  cited  by  counsel  for  the 


plaintiff  and  many  otoers,  and  in  each  of 
them  I  find  that  there  was  an  existing  part- 
nership, and  that  the  act  of  the  partner  was 
done  in  the  usual  course  of  the  business  of 
the  concern. 

"It  now  becomes  necessary  to  examine 
the  Virginia  statute  wblcb  is  invoked  by  the 
pUlntiff. 

"It  is  strenuously  Insisted,  and  as  strenu- 
ously denied,  that  section  2877  of  the  Vir- 
ginia Code  governs  this  case;  and  that, 
even  if  the  court  should  reach  the  conclu- 
sions above  set  forth,  yet  that  the  claim 
prosecuted  here  is  undoubtedly  the  Indi- 
vidual debt  of  J.  W.  Cringan  and  K.  L. 
Trant;  and  that,  being  such,  the  statute 
makes  the  assets  of  the  firm  of  Cringan  & 
Trant,  all  of  which  have  come  Into  the  hands 
of  Forbes  and  Boyd,  liaUe  for  its  payment 
The  section  reads  as  follows: 

"  'If  any  person  transact  bualness  as  a 
trader,  with  the  addition  of  the  wmds 
"Factor,"  "Agent,"  "and  Company"  or  "4 
Co.,"  and  fall  to  dlscloee  the  name  of  his 
principal  or  partner,  by  a  sign  In  letten 
easy  to  be  read,  placed  conspicuously  at  the 
bouse  wherein  such  business  is  tmnsacted, 
and  also  by  a  notice  published  for  two 
weeks  In  a  newspaper  (if  any)  printed  In  the 
city,  town  or  county  wherein  the  same  Is 
transacted;  or  If  any  person  transact  mich 
business  in  his  own  name,  without  any  such 
addition,  all  the  property,  stock  and  choses 
in  action  acquired  or  used  in  such  business 
shall,  as  to  the  creditors  of  any  such  person, 
be  liable  for  the  debts  of  such  person.' 

"Since  the  business  here  was  conducted 
nnder  the  firm-name  of  'Cringan  ft  Trant,' 
without  the  addition  of  any  words,  it  is  the 
latter  clause  of  the  statute  whicb  is  par- 
ticularly relied  on,  vis.: 

"  'Or  If  any  person  conduct  such  business 
in  hia  own  name,  without  any  such  addi- 
tion, the  property,  stodc  and  choses  In  ac- 
tion acquired  or  used  In  such  business  shall, 
as  to  the  creditors  of  any  such  person,  be 
liable  for  the  debts  of  such  person.' 

"I  have  considered  this  matter  very  atten- 
tiveiy.  In  fact,  the  evident  sincerity  of  the 
counsel  for  the  plaintiff  In  pressing  it  has 
Induced  me  to  bestow  on  it  far  more  thought 
than  I  would  otherwise  have  considered  nec- 
essary. The  result  Is  that  I  am  satisfied 
that  the  statute  does  not  apply,  and  was 
not  meant  to  apply,  to  such  a  case  as  this. 
No  authority  was  cited  on  either  side  in  the 
argument  and  I  have  not  been  able  to  find 
any  bearing  on  this  point. 

"The  position  of  the  plaintiff  Is  this:  Con- 
ceding that  the  debt  here  is  not  the  debt  of 
the  firm  of  Cringan  &  Trant,  but  the  individ- 
ual debt  of  J.  W.  Cringan  and  B.  L.  Trant 
yet.  Inasmuch  as  J.  W.  Cringan  and  E.  L. 
Trant  conducted  the  business  In  their  own 
names  (I.  e.  In  the  firm  name  of  Cringan  & 
Trant),  without  the  addition  of  the  words 
mentioned  In  the  statute,  the  assets  of  the 
firm  of  Crlugan  &  Trant  are  expressly  made 
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liable  for  tbe  payment  of  this  debt,  wtaicb  Is, 
of  course,  eqnlTBlent  to  saying  that  by  virtne 
of  this  sutnte,  It  Is  the  law  of  Virginia  that 
partuershlp  assets  are  Impressed  with  a  stat- 
ntory  Hen  or  charge  In  favor  of  the  Individual 
creditors  of  the  members  of  the  firm.  If  this 
be  so.  It  Involves  very  scrlons  consequences. 
I  think  It  effectually  destroys  the  equity  of 
the  parties  Inter  seee  to  have  the  partnership 
assets  first  applied  to  the  payment  of  the 
partnership  debts,  and  hence  the  cre-dltors  of 
one  partner  (or,  as  In  this  case,  of  two  part- 
ners), who  might  be  heavily  indebted,  could 
take  tbe  social  assets  pari  passu  with  tbe 
social  creditors,  and  leave  the  other  partners 
to  pay  the  whole  of  tbe  social  debts  remain- 
ing unpaid.  I  am  not  sore,  indeed,  that  In 
snch  a  case  the  Individual  creditors-  would 
not  liave  priority  over  the  social  creditors.  I 
thick  that,  if  tbls  had  been  the  real  mean- 
ing and  effect  of  the  statute,  It  would  very 
likely  have  been  discovered  during  the  half 
centniy  that  tt  has  been  on  our  statute  hooka. 

"It  seeua  to  me  very  plain  that  the  statute 
applies  only  to  the  case  of  a  person  trading 
In  bis  own  name,  either  with  the  addition  of 
words  which  Indicate  that  he  Is  an  agent  or 
has  a  partner,  Init  whicii  do  not  disclose  the 
name  of  his  principal  or  partner,  or  else  wlth- 
oot  any  snch  words;  and  its  effect  U  to  make 
tlie  assets  used  or  acquired  in  such  bnslness 
liable  for  the  debts  of  such  trader.  I  believe 
tliat  there  Is  a  consensus  of  opinion  in  the 
profession  that  tbe  statute  was  intended  to 
meet  the  commtm  case  of  a  person  trading  In 
his  own  name,  eithee  with  or  without  tbe 
words  'Agent'  or  'Oompany,'  and  obtaining 
c3-edlt  presumably  on  the  faith  of  the  assets 
naed  in  soefa  bnslnsss,  and  then,  when  tbe 
necessity  arises,  shielding  those  assets  from 
the  demands  of  his  creditors  by  claiming  that 
they  belong  to  his  principal  or  to  his  partner. 
Ths  statute  is  aimed  at  tbe  fraud  which 
might  be,  and  no  doubt  often  was,  practiced 
in  this  way,  and  it  prevents  the  fraud  by 
making  the  assets  used  or  acquired  in  snch 
btisiness  liable  for  the  debts  (all  the  debts)  of 
such  person,  unless  the  name  of  his  principal 
or  partner  be  disclosed  in  tbe  manner  pre- 
scribed. An  eKamination  of  the  language  of 
the  statute  as  first  enacted  in  1838  will  ma- 
terially aid  this  construction.  The  act  is  enti- 
tled *An  act  to  prevent  persons  from  carrying 
on  business  under  false  or  fictitious  names 
and  firms,'  and  its  full  text  is  as  follows: 

"  'Section  1.  Be  it  enacted  by  the  general 
a^isewbly,  that  no  person  shall  transact  any 
business  whatever,  in  the  co-partnership 
naxoe  and  style  of  himself  and  any  other  per- 
son, who  is  not  liable  for  the  debts  incurred 
In  tlie  course  of  business;  and  no  po'son 
shall  transact  business  in  his  own  name,  with 
tbe  addition  of  the  words  "Ag«it"  or  "Factor," 
merely  without  adding  thereto  the  name  of 
bis  principal;  and  no  person  shall  transact 
business  under  his  own  name,  with  tbe  ad- 
dition of  the  words  "and  Company"  or  "&  Co.," 
unless  some  actual  partner  be  represented 


thereby.  And  if  any  person  shall  offend 
against  the  provisions  of  this  act,  or  either 
of  them,  he  or  she  shall  be  guilty  of  a  misde- 
meanor, and  for  each  offence  shall  be  punish- 
ed by  a  fine  of  not  lees  than  one  hundred,  or 
more  than  one  thousand  dollars. 

"  'Sec.  2.  And  be  It  further  enacted,  that 
all  property,  debts,  stock,  and  choses  in  ac- 
tion aeqnlrad  by  any  person  trading  or  trans- 
acting business  In  his  own  name,  with  the 
addition  of  the  words  "Agent,"  "Factor,"  and 
"Company,"  or  "St  Co.,"  and  who  does  not  dis- 
close the  name  of  the  principal  or  partner  lia- 
ble tor  the  payment  of  all  the  debts  Incurred 
In  the  course  of  his  business,  shall,  as  to  all 
creditors  of  such  person,  be  taken  to  be  his 
individual  pr<^>erty,  and  liable  to  his  debts, 
as  if  it  were  acquired  solely  on  his  own  ac- 
coont'     Acts  1880,  p.  45,  c.  72. 

"Hie  only  cases  In  which  the  statute  has 
come  under  review  In  our  supreme  court  of 
appeals  were  cases  of  agency.  See  Farmers' 
Bank  v.  Kent,  16  Qrat  257;  Penn  v.  White- 
bead,  17  Qrat  S08,  624. 

"Kelther  the  terms  of  the  statute  nor  the 
policy  of  the  law  requires,  or  even  permits, 
that  it  should  be  applied  to  an  avowed  part- 
nership of  two  or  more  persons  doing  busi- 
ness under  a  name  which  shows  that  it  is  In 
fact  a  partnership,  and  discloses  foil  names 
of  at  least  two  of  the  partners.  There  is 
nothing  false  or  fictitious  in  the  names  of 
'Crlngan  &  Trant'  It  shows  on  its  face  that 
there  is  a  partnership,  and  disdoses  the  names 
of  two  persons  who,  in  the  language  of  tbe 
original  act.  are  'liable  for  all  tbe  debts  in- 
curred in  the  coarse  of  the  business';  and.  If 
theire  are  other  partners  who  arc  not  thus  dis- 
dosed,  they  will  be  equally  liable,  when 
avowed  or  discovered,  for  all  such  debts.  On 
the  other  hand,  the  name  of  'John  Smith'  or 
'John  Smith,  Agent,'  or  'John  Smith  &  Co.,' 
may  be  fictitious.  There  may  or  may  not  be 
a  partnership  or  agency;  and,  if  there  is,  the 
statute  requires  that  the  name  of  the  partner 
or  principal  shall  be  posted  at  the  door  and 
published  in  a  newspaper;  else  John  Smith  Is 
estopped  from  asserting  that  fact  against  the 
demands  of  his  creditors. 

"There  is  no  statute  in  Virginia  requiring 
a  firm  of  general  partners  to  disclose  their 
names  on  a  sign  at  the  door  and  by  adver- 
tisement in  a  newspaper,  although  limited 
partnership  associations  are  required  to  dis- 
close names,  advertise  and  record  articles; 
and  the  statute  under  consideration  requires 
a  person  doing  business  as  a  trader,  wliere 
his  name  is  the  only  .ostensible  name,  and  tiic 
only  indication  of  a  partnership  is  the  words 
'and  Company'  or  '&  Co.,'  to  have  such  sign 
and  make  such  ,  advertisement.  When  we 
consider  the  fact  that  the  great  majority  of 
all  partnerships  are  general  partnerships,  this 
absence  of  any  such  requirement  as  to  them 
seems  to  have  some  significance.  I  also  think 
that  there  Is  great  significance  in  the  word 
•person,'  so  often  used  in  the  statute,  notwith- 
standing tbe  rule  of  construction  which  per- 
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.inits  a  word  Importing  the  sln^nilar  number 
to  be  extended  and  applied  to  several  person 
or  things  (Code  Va.  8  5,  cL  13);  especially 
when  we  consider  the  language  of  the  origi- 
nal act. 

"Again,  the  trader  contemplated  by  the  artat- 
ute  Is  a  person  doing  business  as  a  trader. 
In  this  case  neither  J.  W.  Cringan  nor  £.  L. 
Traut,  separately  or  jointly  with  each  other, 
transacted  business  as  a  trader.  The  firm  of 
Cringan  &  Trant,  composed  of  Crlngan,  Trant, 
Forbes,  and  Boyd,  was  the  person  or  trader 
who  transacted  business  without  complying 
with  the  statute.  The  partnership  was  an 
entity,  entirely  distinct  from  either  of  Its 
component  parts.  If  this  trader  is  within 
the  terms  of  the  statute,  and  has  failed  to 
comply  with  Its  provisions,  the  penalty  Is 
that  Its  assets  are  liable  to  the  payment  of 
its  debts;  and  the  force  of  the  statute  so  ap- 
plied is  simply,  that  the  assets  of  the  trader, 
Cringan  &  Trant,  are  liable  for  the  debts  of 
the  trader,  Cringan  &  Trant,  and  that  Is  the 
law  Independently  of  the  statute.  But  the 
debt  here  is  not  the  debt  of  Cringan  &  Trant, 
and  the  eontentlon  of  the  plaintiff  is  based  on 
the  concession  of  this  fact.  So  that,  even  if 
the  statute  be  made  to  apply  In  this  way.  It 
does  not  help  the  plaintiff. 

"The  arguments  on  this  point  are  by  no 
means  exhausted,  but  these  must  suffice. 

"I  am  of  opinion  to  dismiss  the  bill,  and 
decree  may  go  accordingly." 

We  have  carefully  examined  the  record, 
and  find  that  our  views  of  this  case  ate  fully 
and  clearly  expressed  In  the  opinion  of  Judge 
Lamb,  which  this  court  adopts;  and,  for  the 
reasons  therein  given,  we  are  of  opinion  that 
there  la  no  error  in  the  decree  complained  of, 
and  it  Is  affirmed. 


MORGAN  V.  COMMON\^^SALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

29,  1803.) 

INTOXIOATIHO  LiQOOKS— ILLKOAL  SaLE— Evi- 
UENCR. 

Where  an  indictment  for  selling  liquor 
cbarfres  the  oSense  to  have  been  committed  in 
the  Auburn  magisterial  district,  and  the  proof 
only  shows  that  said  offense  was  committed  at 
a  place  in  Montgomery  connty,  it  is  insufflcicnt. 

Error  to  circuit  court,  Montgomery  county. 

Daniel  Morgan  was  Indicted  for  violating 
liquor  law.  Prom  a  verdict  of  guilty,  de- 
fendant appeals.    Reversed. 

Hoge  &  Hoge,  for  plaintiff  in  error.  R. 
Taylor  Scott,  Atty.  Gen.,  for  the  Common- 
wealth. 

LACY,  J.  The  case  Is 'as  follows:  The 
plaintiff  In  orror  was  Indicted  in  the  said 
county  court  on  the  24th  day  of  February, 
1891,  by  a  special  grand  Jury,  that  he  did  In 
Auburn  magisterial  district,  In  Montgomery 
county,  within  12  months  next  preceding  the 
indictment,  unlawfully  sell  wine,  spirituous, 
^nd  malt  liquors,  and  a  mixture  thereof,  to 


R.  L.  Shanklln.  The  Jury  on  the  trial  found 
him  sruilty  as  charged  In  the  indictment  and 
fixed  his  fine  at  f  125,  and  the  coart  deter- 
mined his  term  of  imprisonment  at  00  days. 
The  plaintiff  in  error  moved  the  court  to  set 
aside  the  verdict  and  grant  to  him  a  new 
trial,  which  motion  the  court  overruled,  and 
rendered  Judgment  on  the  verdict;  and  the 
accused  excepted,  and  tendered  his  bill  of  ex- 
ceptions, which  was  signed  and  sealed,  and 
made  a  part  of  the  record.  Wherein  the  conn 
certiiled  that,  upon  the  trial  of  the  case,  the 
commonwealth  proved  by  the  witness  Shank- 
lln that  he  purchased  from  defendant  a  pint 
of  brandy  in  West  Radford,  In  Montgomery 
county,  12  months  before  the  finding  of  the 
indictment  and  that  the  defendant's  place 
had  the  appearance  of  a  bar;  and  then 
proved  by  the  depot  agent  at  Radford  that 
there  was  a  shipment  of  spirits  to  one  D. 
Morgan;  that  the  same  was  delivered  to 
draymen;  and  that  he  did  not  know  that 
the  same  was  delivered  to  the  defendant  nor 
that  the  defendant  was  the  owner  of  the 
same.  The  Jury  in  their  verdict  found  the 
defendant  guilty  as  charged  In  the  indict- 
ment, and  fixed  his  fine  at  $125. 

The  first  questicm  we  will  consider  Is  the 
action  of  the  court  In  refusing  to  set  aside 
the  verdict  and  giant  a  new  trial  on  the 
motion  of  the  defendant  The  Indictment 
charged  that  the  unlawful  act  was  commit- 
ted in  Aubnm  magisterial  district  and  was 
essential,  as  the  vote  on  "license"  or  "no 
license"  is  required  to  be  held  by  districts, 
and  not  by  counties.  It  was  said  by  Samuels, 
J.,  In  the  case  of  Com.  v.  Head,  11  Grat 
819:  "An  indictment  or  presentment  should 
always  allege  the  offense  with  so  much  full- 
ness and  precision  of  description  that  tlie 
defendant  may  know  for  what  he  is  prow- 
cuted,  and  thereby  be  enabled  to  prepare  his 
defense;  and,  further,  that  the  conviction  or 
acquittal  may  be  pleaded  in  bar  of  any  fu- 
ture prosecution  for  the  same  offense."  This 
offense  Is  local  in  Its  nature.  Place  Is  of  its 
essence,  and  yet  no  place  is  alleged,  but  the 
whole  county;  and  the  Indictment  was  held 
bad.  So  it  la  an  essential  that  the  place  shall 
be  set  forth.  The  evidence  does  not  prove 
that  it  was  In  the  Auburn  district  but  at  a 
place  in  Montgomery  county,  whether  in  Au- 
burn district  or  not  does  not  appear.  The 
action  of  the  county  court  in  refusing  to  set 
aside  the  verdict  and  rendering  Judgment  on 
the  verdict  was  erroneous,  and  the  said  ac- 
tion of  the  said  connty  court  ought  to  have 
been  set  aside  and  reversed.  We  are  there- 
fore of  opinion  to  reverse  the  action  of  the 
circuit  court,  and,  rendering  such  Judgment 
as  said  circuit  court  ought  to  have  rendered, 
to  reverse  the  judgment  of  the  said  county 
court,  and  remand  the  case  to  the  said  coun- 
ty court  of  Montgomery  county  for  a  new 
trial  in  the  case,  which  will  be  ordered  to  be 
certified  to  the  said  county  court  of  Mont- 
gomery county.    Judgment  reversed. 

FAUNTLEROY,  J.,  dissents. 
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FIEI^DS  T.  BUSH  et  al. 

(Snpretne  Court  of  Georgia.    Jaly  30,  1894.) 

Wills— CoNSTRroTios—NATURi!  of  Estate— Salb 
BT  Devisee— BoHA  Fide  Puhchasbr. 

1.  The  will  inyolved  in  the  present  case  cre- 
ated an  estate  in  the  testator's  widow  for  and  dnr- 
inz  her  life  or  widowhood,  without  reference  to 
whether  all  the  children  should  arrive  at  majority 
within  that  period  or  not 

2.  A  sale  and  couTeyance  h^  her  of  a  portion 
of  the  realty  embraced  in  the  devise,  the  sale  be- 
in^r  made  privately  and  withoat  an  order  of  the 
ordinary,  would  pass  such  estate  as  she  had  as 
devisee,  but  no  more. ' 

3.  If  the  conveyance  from  her  was  procured 
by  fraud,  and  afterwards  the  property  was  legally 
sold  at  sheriff's  sale  under  a  judgment  against  her 
vendee,  the  purchaser  at  that  sale,  while  he  would 
be  affected  oy  notice  of  the  fraud,  were  she  re- 
claiming the  property,  is  entitled  to  hold  it,  irre- 
spective of  the  question  of  fraud  or  no  fraud,  dur- 
ing her  life  or  widowhood,  as  against  any  claim  to 
possession  by  the  devisees  in  remainder,  children 
of  the  testator. 

(Syllabus  by  the  Court.) 

Krror  from  superior  court,  Gordon  county; 
T.  W.  Mllner,  Judge, 

Action  by  Emma  Bush  and  others  against 
J.  F.  Fields  and  others  to  set  aside  several 
conveyances.  There  was  a  verdict  for  plaiu- 
tiffs,  and  from  a  Judgment  denying  bis  mo- 
tion for  a  new  trial  defendant  Fields  brings 
•error.     Reversed. 

The  following  is  the  official  report: 

Kmma  Bush,  Clara  Fields,  and  several  oth- 
ers, children  of  I.  N.  Buckner  and  Sarah  A. 
Buckner,  brought  their  action  against  their 
mother,  their  brother,  John  C.  Buckner.  and 
his  wife,  Mattle  Buckner,  and  J.  F.  Fields, 
to  set  aside  a  deed  made  by  their  mother  to 
John  C.  Buckner,  a  deed  from  John  0.  to 
his  wife,  a  deed  from  his  wife  to  Fields,  and 
a  deed  flrom  the  sheriff  of  Gordon  county  to 
Fields,  and  to  recover  the  property  included 
therein.  Petitioners  alleged.  In  brief,  that 
the  property  in  question  bad  belonged  to 
their  father,  and  was  covered  by  the  terms 
of  bis  last  will,  under  which  they  were  lega- 
tees; that  the  deed  from  their  mother  to 
John  C.  Buckner  was  procured  by  fraud  of 
Jobn  C;  that  John  C.  fraudulently  deeded 
the  property  to  his  wife;  that  she  conveyed 
a  portion  to  Fields,  and  the  sheriff  of  Gordon 
county  levied  on  the  other  portion  as  the 
property  of  the  wife  of  John  C,  and  sold  it 
to  Fields;  that  under  the  will  Mrs.  Sarah 
Buckner  had  no  power  to  sell  the  property; 
and  that  defendants  had  full  notice  of  the 
fraud  and  the  rights  of  plaintiff.  They  prayed, 
among  other  things,  that  the  property  be  de- 
creed to  be  still  part  of  the  estate  of  their 
father,  to  be  administered  under  the  wlil;  that 
Mrs.  Sarah  A.  Bndcner  be  required  to  give 
"bond  for  the  true  administration  of  the  es- 
tate, etc.  There  was  a  verdict  for  the  t^ain- 
tiffs.  Fields  alone  defending  the  case.  The 
verdict  was  a  general  one,  and  upon  It  a  de- 
-cree  was  taken  setting  aside  the  deeds,  and 
-vesting  the  title  to  the  property  In  plaintiffs. 
Fields  made  a  motion  for  new  trial,  which 
•was  overruled,  and  he  excepted.    The  mo- 


tion contained  the  general  grounds  that  the 
verdict  was  contrary  to  law,  evidence,  etc. 
Also  because  the  court  erred  In  charging: 
"It  Is  my  duty  to  construe  the  will  of  I.  N. 
Buckner,  and  I  charge  yon  that  under  this 
will  Sarah  A.  Buckner  could  manage  the 
property  so  as  to  maintain  and  educate  the 
minor  children  of  I.  N.  Buckner.  She  bad 
no  power  to  sell  any  part  of  it  without  an 
order  of  court  to  do  so.  If  It  became  neces- 
sary to  use  any  part  of  the  property  left  by 
I.  N.  Buckner,  she  could  have  applied  to  a 
court  of  equity,  and  obtained  an  order  to  sell; 
but,  if  you  find  that  she  bad  no  such  order, 
—and  It  Is  not  contended  that  she  did,— her 
deed  made  to  John  0.  conveyed  no  title  to 
him,  and,  no  title  being  in  him,  he  could  con- 
vey none  to  Mattle  A.,  bis  wife,  if  be  con- 
veyed to  her  wltiiout  a  valuable  considera- 
tion." Error  in  charging,  in  connection  with 
the  foregoing  charge:  "A  .purchaser  at  a 
sheriff's  sale  can  get  no  more  title  than  the 
defendant  In  fl.  fa.  had;  and  if  you  find,  un- 
der the  charge  given,  that  Mattie  A.  Buckner 
had  no  title,  then  the  defendant  Field  got 
none."  Error  in  refusing  to  charge  as  re- 
quested by  defendant  in  writing:  "Under  the 
will  of  I.  N.  Buckner,  his  wife,  Sarah  A. 
Buckner,  took  the  property  in  dispute,  with 
full  power  to  manage  the  property  as  sae 
thought  best,  for  the  purpose  of  maintaining 
and  educating  her  minor  children.  The  title 
thus  vested  in  her  upon  the  probate  of  the 
will.  And  I  charge  you  that,  if  she  thought 
best,  she  had  the  right  to  sell  this  property 
in  her  own  name,  for  the  purpose  aforesaid. 
She  could  have  sold  the  property  to  John  O. 
Buckner,  as  the  deed  to  him  purports  to  do." 
Error  in  refusing  to  charge  as  requested  by 
defendant  in  writing:  "If  this  deed  to  John 
G.  was  obtained  by  fraud,  it  would  be  void 
as  to  him,  and  If  conveyed  to  his  wife  vol- 
untarily, or  If  she  had  notice  of  the  alleged 
fraud,  her  title  would  also  be  void.  But, 
while  this  is  so,  yet,  if  you  find  that  this 
property  was  levied  on  as  hers,  under  an 
execution  against  the  wife  of  said  John  C, 
purchaser  at  the  sheriff's  sale,'  who  bought 
without  notice  of  the  alleged  fraud,  got  title 
free  from  the  equity  of  plaintiffs."  Error  In 
refusing  to  charge  as  requested  by  defendant 
hi  writing:  "Under  the  will  of  I.  N.  Buckner, 
the  widow  had  a  life  interest  in  the  property, 
and  the  plaintiffs  cannot  recover  the  posses- 
sion while  Mrs.  S.  A.  Buckner  lives  unmar- 
ried; and  yon  should  add  to  your  verdict, 
'but  defendant  is  entitled  to  possession  of  the 
property  until  the  death  of  Mrs.  Buckner.' " 
This  request  was  made,  to  be  given  If  the 
court  should  refuse  to  give  the  charges  set 
out  in  the  two  grounds  last  above.  Error  In 
refusing  to  allow  defendant  to  prove  that  Mrs. 
Sarah  A.  Buckner,  after  taking  possession 
of  all  the  property,  sold  off  to  various  par- 
ties portions  of  the  property  so  received  by 
her  from  her  husband's  estate,  before  she 
conveyed  this  property  to  John  C.  Buckner; 
plaintiffs'  couDEel  objecting  to  this  testlmonx 
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as  Irrelevant.  The  material  portlona  of  the 
will  of  I.  N.  Buckner  were  as  follows:  By 
the  second  Item  be  directed  that  all  his  Just 
debts  be  paid,  without  delay,  by  his  execu- 
tor. By  the  third  Item  he  bequeathed  to 
hla  wife  realty,  Including  the  property  In 
dl8i)nte,  and  also  all  merchandise  and  furni- 
ture of  which  he  might  be  possessed  at  his 
death,  and  all  notes  and  accounts  and  debts 
that  8lK>uld  be  owing  to  htm  at  his  death,  and 
provided  that  she  should  have  full  power  to 
collect  all,  debts  due  him,  "without  any  fur- 
ther, as  my  executrix  hereinafter  named, 
during  her  lifetime  and  wldowbood";  that 
she  should  liaye  full  power  to  manage  the 
property  "so  as  to  raise  and  educate  the 
minor  children  during  her  lifetime  or  wid- 
owhood, then  the  remainder  to  be  sold,  and 
divided  equally  between  my  helr&"  By  the 
fourth  Item  he  directs  that  his  wife  pay  to 
each  of  his  heirs  who  were  of  age,  and  the 
others  as  they  came  of  age,  $100  each,  as 
she  might  be  able,  and  at  her  convenience. 
His  wife  was  appointed  executrix. 

W.  H.  Dabney  and  R.  J.  &  J.  McCamy,  for 
plaintiff  In  error.  McCutcheo  &  Shumate, 
J.  C.  Fain,  and  W.  R.  Rankin,  for  defend- 
ants In  error. 

PER  CURIAM.    Judgment  revei-sed. 


BARLY  COUNTY  v.  JONES. 

(Bapreme  Court  of  Georgia.     Ang.  14,  1894.) 

Justices  or  tbe  Peace— Compexsatiok  roR 
Services  as  Coko.nek. 

In  order  for  a  justice  of  the  peace  to  be 
entitled  to  compensation  (or  holding  an  inquest 
upon  a  dead  body,  he  must  make  it  affirmatively 
appear  that  he  rendered  the  service  under  drcum- 
stances  wlilch  gave  him  the  legal  right  to  act  as 
coroner,  namely,  that  there  was  no  coroner  in  of- 
fice, or  that  he  was  absent  from  the  county  when 
seeded,  or  would  not  or  could  not  take  the  in- 
quest 
(SylUbus  by  the  Court) 

Error  from"  superior  court.  Early  connty; 
J.  M.  Griggs,  Judge. 

Action  by  J.  D.  Jones  against  tbe  county 
of  Early.  Plaintiff  had  Judgment,  and  de- 
fendant brings  error.     Reversed. 

The  f (blowing  Is  the  offlcial  report: 

J.  D.  Jones  sued  Early  county  for  $10  for 
holding  an  Inquest  The  Justice,  on  tite  evi- 
dence submitted,  rendered  Judgment  for  that 
amount  in  plaintiff's  favor,  whereupon  plain- 
tiff carried  tbe  case  by  certiorari  to  the  su- 
perior court  On  the  hearing  it  was  ordered 
that  the  writ  of  certiorari  be  overruled,  and 
that  "the  verdict  and  Judgment"  of  the  court 
below  be  affirmed.  To  this  ruling  defendant 
excepted.  The  testimony  of  plaintiff  was: 
He  is  notary  public  and  ex  officio  Justice 
of  the  peace  for  Early  county.  He  was  noti- 
fied by  a  son  of  Simon  Lofton  that  Simon 
Lofton  had  come  to  his  death  by  violence, 
and  the  son  wanted  plaintiff  to  go  out  to  bis 


home,  and  hold  an  Inquest  on  the  body. 
Plaintiff  went  out  to  Howard's  Landing,  on 
tbe  Chattahoochee  river,  and  returned,  a  dis- 
tance of  nine  miles.  After  returning  to  the 
town  of  Blakcly,  and  hearing  that  no  inquest 
had  been  held  on  the  body  of  Simon  Lofton, 
plaintiff  ordered  the  sheriff  to  summon  a  ju- 
ry, and  proceeded  out  in  the  afternoon  to 
hold  inquest,  as  requested  by  the  son  of 
deceased.  Plaintiff  presented  his  account  for 
payment  to  the  county  commissioners,  as  per 
fee  bill  for  such  cases,  and  they  refused  pay- 
ment, "whereupon  suit  was  brought  against 
said  county,  and  Judgment  rendered  for  tbe 
sum  of  ten  dollars." 

O.  B.  Weaver  testified  for  defendant:  He 
was  the  commissioned  coroner.  Was  duly 
elected  to  that  office  by  the  qualified  voters 
of  Early  county  at  the  last  election  for  coun- 
ty officers.  He  had  qualified  and  given  bond 
for  the  faithful  performance  of  his  duty  as 
coroner.  He  went  to  Blakely  the  next  morn- 
ing after  the  inquest  on  the  body  of  Simon 
Lofton  was  held  (the  evening  before),  and 
was  Informed  by  plahitiff  that  inquest  was 
held,  and  that  it  would  not  be  necessary  to 
bold  another  inquest  He  could  and  would 
have  held  tbe  inquest  If  he  had  been  in- 
formed of  tbe  death  of  Lofton.  He  was  in 
the  county  at  that  time. 

W.  D.  Kiddoe  and  R.  H.  Sheffield,  for 
plaintiff  in  error.  R.  H.  Powell  &  Son,  for 
defendant  in  error. 

PER  CURIAM.    Judgment  reversed. 


GEOUGIA  HOME  INS.  CO.  v.  HALL  et  aL 

(Supreme  Conrt  of  Georgia.    Jnly  16,  18!>4.> 

Iksdrahob  on  Firm  PaorBRTT— Brbacb  of  Cox- 
oiTioNs — Cbamob  op  Titlb— Traksactioh  bb- 

TWBBir  Paktmeus— Insusablb  I:«tbkest. 

1.  A  policy  of  lnsnranc<i  apcHi  partnership 
personalty,  taken  out  by  the  partners  in  their 
firm  name,  is  not  vitiated  by  a  contract  between 
them,  made  while  the  policy  was  in  force  and 
before  any  loss  was  sustained,  by  wliich  one  of 
the  partners  agreed  to  sell  ills  interest  in  the 
property  insured  to  the  other,  reserving  the  title 
to  such  interest  until  the  purchase  money  should 
lie  paid,  the  loss  occnrrin^  before  payment  ia 
full  bad  been  made,  the  stipniationB  in  the  pol- 
icy bearing  upon  the  subject  being  that  the  pol- 
icy should  be  void  if  there  be  a  mortgage,  bill  of 
sale,  or  other  lien  upon  the  property  insured, 
or  any  part  of  it,  either  prior  or  snbseqnent  to- 
tbe  issuance  of  the  policy,  without  the  fact  be- 
ing indorsed  thereon,  or.  if  asiy  change  takes 
place  in  the  title  or  possession  of  the  property, 
whether  by  sale,  transfer,  conveyance,  legal  pro- 
cess, or  judicial  decree,  or  if  the  policy,  before 
loss,  be  assigned  without  the  consent  of  the  com- 
pany indorsed  thereon,  or  if  the  insured  is  not 
the  sole,  absolute,  and  unconditional  owner  of  the 
property  insured. 

2.  A  partnership  has  no  insurable  interest  in 
household,  ornamental,  and  idtchen  furniture  of 
one  of  the  partnm  and  bis  wife,  or  in  their 
wearing  apparel.  A  policy  embmcing  these  arti- 
cles, as  well  as  property  of  the  firm,  is  void  aa 
to  the  former,  though  valid  as  to  the  latter. 

(SyUahns  by  the  Ck>urt) 
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Ernnr  from  city  court  of  Richmond;  W.  F. 
£ve.  Judge. 

Action  by  Hall  &  PeddlngbauB,  for  the  use 
of  Hall,  against  the  Georgia  Home  Insurance 
Company,  upon  a  policy  of  Insurance.  From 
a  Judgment  oyemillng  a  demurrer  to  the  dec- 
laration, defendant  brings  error.  Reversed  In 
part,  and  affirmed  In  part. 

The  following  Is  the  official  report: 

Hall  &  Peddlnghaus,  suing  for  the  use  of 
Hall,  brought  their  action  against  the  Georgia 
Home  Insurance  Company.  The  defendant 
demurred  generally  and  specially  to  the  dec- 
laration. An  amendment  was  made  to  the 
declaration,  and  the  judge  presiding  overruled 
the  demurrer  upon  the  first  four  grounds  there- 
of, and  sustained  It  as  to  the  fifth  ground. 
After  the  judge  had  announced  bis  decision  on 
the  demurrer,  counsel  proceeded  to  strike  the 
Jury;  and  after  the  jury  was  striclien,  and 
CDunsd  for  plaintiffs  was  about  to  proceed 
with  the  evidence,  defendant's  counsel  asked 
that  the  trial  of  the  case  be  postponed  until 
the  supreme  court  could  review  the  decision  on 
the  demurrer,  which  request  was  granted. 
The  plaintlCFs  excepted  pendente  lite  to  the  de- 
cision of  the  judge  ordering  stricken  from  the 
declaration  the  language  objected  to  in  the 
fifth  ground  of  the  demurrer,  and  to  the  ac- 
tion of  the  Judge  in  granting  a  postponement 
of  the  case.  The  defendant  excepted  to  the 
Judgment  cveri-uling  the  first  four  grounds  of 
demuirer,  and  brought  the  case  to  this  court 
for  review. 

The  declaration  alleged,  in  brief:  The  de- 
fendant is  indebted  to  petitioners  $3,000,  be- 
sides Interest,  25  per  cent  damages,  and  $500 
reasonable  attorney's  fees,  upon  a  policy  of 
insurance,  and  arising  as  follows:  On  Decem- 
ber 0,  1889,  petitioners,  liavlng  a  photograph 
and  art  gallery  in  Augusta,  and  petitioner  Hall 
with  his  wife  occupying  rooms  adjacent,  in 
the  same  building  with  tlie  gallery,  applied 
through  Hall  to  Allen  &  Co.,  agents  of  defend- 
ant, for  $2,500  Insurance  upon  the  gallery  and 
stock  therein,  and  for  $500  on  the  household 
fumitui'e,  wearing  apparel,  etc.,  of  Hall  and 
wife.  Petitioner  liad  no  connection  with  the 
writing  of  the  policy,  but  informed  the  agent 
that  the  $2,500  insurance  was  wanted  upon 
the  art  gallery  belonging  to  Hall  &  Fedding- 
baus,  and  the  $500  insurance  upon  the  per- 
sonal effects  of  Hall  and  wife.  Allen,  the 
agent  of  defendant,  was  not  only  familiar 
with  the  surroundings  and  location  of  the  gal- 
lery, and  Itnew  that  Hall  and  wife  occupied 
rooms  adjacent  thereto,  but  Hall  fully  ex- 
plained to  him  all  the  facts  and  circumstances 
connected  therewith  which  he  desired  to 
know;  and,  after  being  satisfied  with  the  con- 
ditions, location,  ownership,  and  circumstan- 
ces connected  with  the  risk,  Allen  issued  to 
Hall  &  Feddingliaus  policy  number  140,315  of 
defendant,  containing  a  written  description  in 
reference  to  the  property  insured,  after  stating 
"insures  Hall  &  Feddiugbaus  to  the  amount 
of  three  thousand  dollars,"  as  follows:  $2,500 
on  furniture,  fixtures,  cases  in  gallery,  por- 


traits, cameras,  workhig  tools,  photograph  im- 
plements, stands,  rests,  baths,  screens,  mate- 
rial, supplies,  and  all  other  furniture,  fixtures, 
and  stock  usual  to  a  photograph  gallery;  and 
$500  on  household,  ornamental,  and  kitchen 
furniture  of  ail  kinds.  Including  wearing  ap- 
parel, and  all  while  contained  in  their  apart- 
ments on  second  and  tliird  floors  of  three-story 
brick,  metal-roof  building  No.  712,  south  side 
Broad  street,  Augusta,  6a.  The  policy  was  to 
be  of  force  until  December  6,  1890,  the  consid- 
eration therefor  being  $30,  which  was  paid 
by  petitioners  to  Allen  &  Co.  The  words  "in 
their  apartments"  were  intended  by  defendant 
and  understood  by  Hall  to  mean  the  apart- 
ments of  Hail  and  wife,  in  the  rooms  adjacent 
to  the  gallery,  as  before  stated.  On  I>ecem- 
ber  6,  ISOO,  by  renewal  receipt  of  defendant 
No.  6,174,  the  policy  was  continued  to  Decem- 
ber 6,  1891,  for  a  consideratiiBi  of  $30  paid 
by  petitioners;  and  on  December  6,  1891,  by 
renewal  receipt  No.  6,810,  the  policy  was  con- 
tinued to  Deceml>er  6,  1802,  for  a  like  consid- 
eration paid  by  petitioners.  The  original  pol- 
icy was  placed  by  Hall  in  the  safe  of  John 
Sancken,  who  in  September  or  October,  1891, 
sold  his  safe,  and  in  removing  papers  there- 
from, seeing  tliat  the  policy  on  its  face  liad 
expired  and  supposing  it  of  no  value,  destroyed 
it,  with  other  papers  of  his  own.  About  the 
time  of  the  renewal  of  the  policy,  in  Decem< 
ber,  1891,  Hall  informed  Allen  that  Sancken 
bad  destroyed  the  original  policy,  and  Allen 
stated  that  that  made  no  dltterence;  that  the 
company  had  the  material  parts  on  its  books; 
that  the  body  of  the  policy  was  a  printed 
form,  and  tliat  petitionars'  holding  a  renewal 
receipt  was  all-sufHcient  for  their  protection. 
Petitioners,  therefore,  sue  upon  the  policy  as 
a  paper  destroyed,  and  attach  a  copy  In  sub- 
stance thereof,  if  not  an  exact  copy,  tlje  writ- 
ten portion  having  been  furnished  from  de- 
fendant's books,  and  the  balance  being  upon 
one  of  the  regular  official  blank  forms  fur- 
nished by  defendant.  On  August  27,  1892, 
fire  in  an  adjoining  bulldlug  spread  to  tlie 
buildings  and  rooms  occupied  by  petitioners 
and  Btall  and  his  wife,  and  Hail  and  his  wife 
were  obliged  to  leave  the  building  hurriedly, 
saving  only  a  few  articles  belonging  to  the 
gallery  and  of  wearing  apparel,  the  remain- 
der of  the  proi)erty  appertaining  to  the  gallery 
and  in  the  apartments  of  Hall  and  wife  being 
destroyed.  A  few  days  after  the  fire  defend- 
ant sent  its  special  agent,  Spencer,  to  examine 
into  the  losses,  and,  among  others,  that  cov- 
ered by  this  policy.  He  was  given  every  fa- 
cility and  all  the  information  possible  concern- 
ing the  loss  of  petitioners,  and,  after  consid- 
ering the  same,  ottered  to  waive  all  proof,  and 
give  Hall  a  check  at  <Hice  for  about  $1,500. ' 
if  lie  would  give  a  receipt  in  full.  This  propo- 
sition was  not  made  with  a  view  to  a  compro- 
mise, but  because  Spencer  was  of  opinion  that 
as  a  partner  Hall  had  never  owned  but  a  half 
interest  in  the  firm,  and  he  claimed,  as  Ped- 
dlnghaus had  sold  to  Hall,  Peddingbans'  in- 
terest In  the  insurance  was  forfeited.    Petl- 


Digitized  by  VjOOQIC 


830 


SOUTHEASTERN  REPORTER,  Vol.  21. 


(Ga. 


tloner  at  once  declined  this  offer,  and  for  about 
tMi  days  or  two  weeks  Spencer  led  him  to  be- 
lleTe  the  loss  would  be  soon  adjusted,  but 
finally  left  the  city  without  even  reporting  to 
Hall  that  he  had  gone.  After  waiting  some 
time,  petitioner,  on  a  loss  blank  furnished  by 
Allen  &  C!o.,  made  out  full  proofs  of  the  loss, 
verifying  same  by  affidavit  about  September 
22,  1892,  and  forwarded  them,  as  requested, 
to  the  home  oftice  of  defendant,  where  they 
were  received  a  few  days  afterwards.  These 
proofs  showed  a  loss  upon  the  property  cov- 
ered by  the  policy  of  $7,815,  showing  a  loss 
upon  the  gallery  of  about  $0,800,  and  upon 
the  wearing  apparel  and  furniture  of  Hall  and 
wife  of  over  $1,100.  Defendant  was  notified 
at  the  time  that  petitioner  was  anxious  to  give 
it  all  the  information  It  desired,  and,  if  the 
proofs  were  In  any  way  unsatisfactory,  any 
additional  information  or  proof  would  be  fur- 
nished. After  keeping  the  proofs  until  about 
November  2,  1802,  and  without  specifying 
wherein  they  were  deficient  in  any  way,  de- 
fendant demanded  from  petitioner  Hall  dupli- 
cate invoices  of  all  purchases  made  within  six 
months  prior  to  the  fire.  After  much  trouble 
In  procuring  them,  about  January  7,  1893,  he 
forwarded  the  duplicate  Invoices  to  defendant 
at  its  home  office,  and  the  same  were  duly  re- 
ceived by  it.  On  or  about  April  30, 1892,  Hall 
made  a  contract  with  Peddinghaus  to  pur- 
chase the  latter'8  Interest  in  the  gallery,  the 
latter  agreeing  to  sell,  but  reserving  his  title 
to  the  half  Interest  bargained  for  by  Hall  un- 
til the  purchase  money  for  said  half  Interest 
was  paid.  It  has  not  yet  all  been  paid,  and 
at  the  time  of  the  fire  Feddlngtiaus  held  title 
to  the  half  Interest,  as  agreed  at  the  time  of 
the  sale.  He  has  agreed  that  the  suit  shall 
be  brought  upon  the  policy  in  the  name  of  the 
firm  for  the  use  of  Hall,  so  far  as  the  firm 
were  interested  In  the  contract.  After  60 
days  from  the  filing  of  the  proof  of  loss  with 
defendant,  it  having  failed  to  pay  or  in  any 
manner  adjust  the  loss,  petitioner  Hall  made 
a  written  demand  on  It  on  or  about  Decemb^ 
1,  1802,  and  served  the  same  on  Allen,  its 
ag^t  at  Augusta.  On  January  26,  1S93,  de- 
fendant, through  its  agent  Spencer,  made  de- 
mand upon  Hall  for  an  appraisal  of  the  value 
of  loss;  and  about  February  4,  1893,  Without 
acknowledging  Its  right  to  ask  for  appraisal, 
Hall  signed  the  papers  sent  lilm,  and  forward- 
ed them,  as  requested,  to  defendant's  home 
office.  Hall  having  appointed  Cohen  apprais- 
er to  act  In  bis  behalf,  Spencer,  said  special 
agent,  appointed  Doughty  appraiser  in  behalf 
of  defendant.  Defendant  then  undertook  in 
its  own  behalf  to  appoint  an  umpire,  and  re- 
ferred the  name  of  the  umpire  to  Cohen,  who, 
without  other  objections  to  the  umpire  than 
that  he  was  named  by  defendant,  declined  to 
agree  to  him  as  an  umpire,  and  notified 
Doughty,  Spencer,  and  Allen  that  he  was 
ready  to  select  an  umpire  In  accordance  with 
the  terms  of  the  policy,  and  proceed  with  the 
appraisal.  Cohen  informed  them  that  he  re- 
jected the  umpire  named  by  them  because  not 


appointed  in  accordance  with  the  iiollcy,  law. 

or  usage,  and  informed  defendant  and  Hall 
that  he  would  be  ready  to  proceed  with  the  ap 
pralsal  on  the  momtng  of  Febmarr  IS.  18SI3; 
and  petitioner  appeared  there,  with  his  wit- 
nesses, but  neither  the  appraiser  appointed  by 
defendant  nor  defendant  appeared,  and  alnoe- 
that  time  have  abandoned  ail  efforts  to  hare 
an  appraisal  made.  On  March  7.  1893.  Hall 
made  written  demand  of  def«idant  that  it 
proceed  with  the  appraisal,  if  it  desired  the 
same,  within  five  days,  but  from  that  time  un- 
til now  defendant  has  refused  to  go  on  with 
the  appraisal,  and  has  therefore  abandoned 
the  same.  Petitioner  claims  that  defendant 
never  had  any  bona  fide  intent  of  having  an 
appraisal  made,  unless  it  could  have  it  done  by 
a  board  with  a  majority  of  the  appraisers  ap- 
pointed by  itself,  and  In  making  such  attempt 
it  acted  in  bad  faith,  and  it  is  a  part  of  an 
original  Intent  to  defeat  petitioner  in  the  col- 
lection of  the  Insurance.  Defendant  has  acted 
in  bad  faith,  caused  petitioner  unnecessary  de- 
lay, trouble,  and  expense,  and,  in  refusing  to 
pay  a  loss  It  knew  to  be  Just  and  due,  has 
forced  him  to  the  expense  of  employing  at- 
torneys and  bringing  suit.  At  the  time  of  the- 
fire  the  policy  was  in  full  force,  and  all  its 
terms  and  conditions  have  been  fully  complied 
with  by  petitioner,  and  everything  done  either 
required  by  the  policy  or  demanded  by  de- 
fendant 

The  demurrer  was  upon  the  following 
gi-ounds:  (1)  That  the  declaration  does  not 
set  out  a  complete  cause  of  action  at  law.  (2) 
That  the  plaintiff  or  plaintiffs  cannot  recover 
any  portion  of  the  $300  damages  alleged  to- 
have  been  done  to  the  "household,  ornamen- 
tal, and  kitchen  fumitiu«,"  because  It  appears 
from  the  declaration  and  exhibits  attached 
that  said  furniture  was  insured  as  the  property 
of  the  partnership  of  Hall  &  Peddinghaus. 
whei-eas  it  did  not  belong  to  said  partnei'ship 
at  all,  but  was  the  individual  property  of  said 
Hall  and  his  wife,— said  policy  of  insurance 
expressly  stating  that  it  was  to  be  void  "if  the 
assured  Is  not  the  sole,  absolute,  and  uncondi- 
tional owner  of  the  property  insured."  (3) 
Tliat  the  plaintiff  or  plaintiffs  cannot  recover 
any  portion  of  the  $2,500  damages  alleged  to 
have  been  done  to  the  "furniture  or  fixtures, 
cases,"  etc.,  and  "stock,"  etc.,  because  it  ap- 
pears from  the  declaration  and  exhibits  at- 
taclied  that  the  property  was  insured  as  the 
property  of  the  partnership  of  Hall  &  Pedding- 
haus, and  tliat  on  April  30,  1892,  after  the 
renewal  of  the  policy,  and  before  the  fire,  said 
Peddinghaus  executed  and  delivered  to  said 
Rail  a  conditional  bill  of  sale  to  his  (Pedding- 
haus') half  interest  therein,  and  surrendered 
possession  of  said  property  to  said  Hall,  with- 
out said  change  In  title  and  possession  of  tlio 
property  being  Indorsed  on  the  policy,  and 
without  any  notice  of  such  change  being  giv- 
en to  the  defendant  company  or  any  of  its- 
agents,  and  without  any  consent  or  ratification 
by  said  company  or  its  agents;  said  polk-y  of 
Insurance  expressly  stating  that  it  shall  be 
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void  "if  any  change  takes  place  in  the  title  or 
poBsesalon  of  the  property,  whether  by  sale, 
transfer,  conreyance,  legal  process,  or  Judicial 
decree,  or  if  the  policy  before  loss  be  assigned 
without  the  consent  of  the  company  Indorsed 
thereon."  (4)  That  the  plaintiff  or  plaintiffs 
cannot  recover  any  portion  of  the  $2,500  dam- 
ages alleged  to  have  been  done  to  the  furnl- 
tnre,  fixtures,  cases,  etc.,  stock,  etc.,  because 
it  appears  from  the  declaration  that  on  April 
30.  1892,  said  Peddingliaus  made  a  conditional 
bill  of  sale  of  his  half  Interest  therein  to  said 
Hall  Tvithont  having  that  fact  Indorsed  on  the 
policy,  or  giving  notice  thereof  to  the  defend- 
ant company  or  Its  agents,  or  obtaining  any 
consent  or  ratification  by  said  company  or  its 
agents;  said  policy  of  Insurance  expressly 
stating  that  it  shall  be  void  "If  there  be  a 
mortgage,  bill  of  sale,  or  other  Hen  upon  the 
property  hereby  insured  or  any  part  of  it, 
cither  prior  or  subsequent  to  the  issue  of  this 
policy,  without  the  fact  being  indorsed  here- 
on." (5)  That  the  plaintiff  has  improperly  and 
illegally  incorporated  Into  his  pleadings  the 
statement  that  this  defendant  company, 
through  its  agent  R.  P.  Spencer,  offered  to  pay 
plaintiff  $1,000  in  full  settlement  of  his  claim, 
it  apiiearing  that  said  offer  was  made  by  way 
of  compromise,  and  therefore  it  Is  not  ad- 
missible in  evidence  or  in  pleading  against  the 
defendant  company,  and  defendant  moves  now 
to  strike  from  the  declaration  all  words  refer- 
ring to  said  offer.  The  words  which  were  in- 
corporated in  the  declaration  by  amendment 
were,  after  the  allegation  that  Spencer  offered 
to  waive  all  proof  and  give  Hall  a  check  at 
once  for  about  $1,500,  if  he  would  give  a  re- 
ceipt in  full:  "This  proposition  was  not  made 
with  a  view  to  a  compromise,  but  because 
Spencer  was  of  opinion  that  as  the  partner 
Ilall  had  never  owned  but  a  half  Interest  in 
the  firm,  and  he  claimed  that,  as  Peddinghaus 
had  sold  to  Hall,  his  (Peddinghaus']  Interest  in 
the  insurance  was  forfeited." 

Fleming  &  Alexander,  for  plaintiff  in  error. 
J.  S.  &  W.  T.  Davidson,  for  defendants  in  er- 
ror. 

PE3R  CURIAM.  Judgment  reversed  to 
part,  and  affirmed  in  part. 


JONES  et  al.  v.  KENDRIOK. 

(Supreme  Court  of  Georgia.    July  23,  1894) 

Lbvt  ok  Pebsonaltt  —  SniT  on  Claim  Bond  — 
DsrBNSSs— Estoppel  to  Claim  Title. 

1.  One  who  gives  to  a  constable  by  whom 
personal  property  has  been  duly  seized  under  an 
execution  against  a  third  pecson  a  bond  fur  the 
production  of  such  property  at  the  time  and 
place  of  gale,  and,  in  consequence  of  so  doing,  is 
intmsted  by  the  constable  with  the  possession  of 
the  property,  cannot,  when  sued  upon  the  bond 
for  a  breadi  of  its  condition,  set  up  title  in  him- 
self to  the  property,  and  thereby  defeat  the  ac- 
tion. He  and  bis  suretira  are  estoiq>ed  from  con- 
testing the  constable's  title. 

2.  A  recital  in  the  hood  chat  the  priacipal 
obligor  claimed  the  property  would  indicate  that 


he  Intended  to  interpose  a  statutory  claim  with 
a  view  to  making  an  issue  with  the  plaintiff  in 
execution  as  to  the  title,  but,  no  such  claim  hav- 
ing been  In  fact  Interposed,  the  bond  is  to  be 
treated  as  a  voluntary  bond,  executed  and  deliv- 
ered by  a  bailee  to  bis  bailor. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Taliaferro  coun- 
ty;  H.  C.  Roney,  Judge. 

Action  by  W.  B.  Kendrick  against  J.  E. 
Jones  and  another  on  a  bond.  There  was  a 
verdict  for  plaintiff,  and  from  a  ludgiuent 
oyerrullng  their  motion  for  a  new  trial  de- 
fendants bring  error.     Affirmed. 

The  following  is  the  official  report: 

Kendrick,  a  constable,  sued  Jones  and 
Dnckworth  on  a  forthcoming  bond.  There 
was  a  verdict  for  the  plaintiff,  and  to  the 
ovemiling  of  their  motion  for  a  new  trial  the 
defendants  excepted.  The  grounds  of  the 
motion  are  that  the  verdict  is  contrary  to  law 
and  evidence,  and  that  the  court  ruled  that 
defendants  were  estopped  from  showing  that 
defendant  Jones  was  the  owner  of  the  proper- 
ey  when  levied  on,  and  that  Amos  Perkins, 
the  defendant  in  fi.  fa.,  never  at  any  time 
owned  said  property  or  had  any  Interest 
therein.  The  IxHid  sued  on  is  dated  October 
7,  1S91,  and  is  signed  by  Jones  as  principal, 
and  Duckworth  as  security.  The  condition 
tbcrolu  stated  is  that  "Kendrick,  as  consta- 
ble, having  levied  an  execution  from  a  jus- 
tice's court,  in  favor  of  Titus  Richards  against 
Amos  Perkins,  on  one  bale  of  lint  cotton,  sup- 
posed to  weigh  4.50  pounds,  said  cotton  hav- 
ing been  claimed  by  Jones,  now,  should  said 
Jones  deliver  said  property  to  the  constable 
at  the  time  and  place  of  sale,  provided  the 
property  be  found  subject  to  the  execution, 
this  Iwnd  to  be  void."  In  evidence  appeared 
oa  execution  in  favor  of  Titus  Richards 
against  Amos  Perkins,  issued  from  a  Justice^ 
court  on  January  4,  1890,  for  $90,  princi- 
pal, besides  interest  and  costs,  bearing  the 
following  indoroements,  signed  by  Kendrick 
as  constable:  "Levied  the  within  fl.  fa.  on  one 
bale  of  lint  cotton,  this  October  7,  1891." 
"Sold  the  above  bale  of  cotton  at  V/fi  cents, 
making  the  sum  of  $32.62,  this  October  17. 
1891."  Also  in  evidence  was  a  notice  of  the 
sale  oT  the  property  levied  on,  given  by  the 
constable,  stating  tliat  the  property  would  l>e 
sold  at  the  district  court  ground  on  October 
7,  1891,  within  the  usual  hours  of  siUe,  and 
that  it  was  levied  upon  as  the  property  of 
Amos  Perkins  under  the  fl.  fa.  The  place 
where  the  property  was  located  was  not  stat- 
ed in  said  advertisement.  The  constable  tes- 
tified: He  made  the  levy  referred  to.  The 
property,  when  levied  ^pon,  was  at  the  gin- 
house  of  Edwards.  He  took  the  bond  Hued 
on  from  defendants,  who  executed  and  deliv- 
ered it  to  him  when  he  levied  on  the  cotton. 
It  was  in  the  seed,  and  not  ginned.  And  he 
then  took  a  sample  of  it  by  which  to  sell  it. 
and  sold  it  on  October  17,  1891.  He  consent- 
ed for  it  to  be  ginned.  It  was  not  produced 
by  defendants,  or  by  any  one  at  the  time  and 
place  of  sale.     Richards  ruled  him  to  open 
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•court  in  this  matter,  and  obtained  Judgment 
for  $32.02.  He  employed  no  counsel,  and 
there  was  no  tiial,  and  be  submitted  to  judg- 
ment under  the  rule.  No  claim  was  filed  by 
Jones  or  any  one  to  the  property  levied  on. 
He  paid  to  Richards  the  amount  of  the  judg- 
ment Rainey  Perkins  was  present  on  the 
day  the  property  levied  on  was  sold,  and 
knew  It  was  being  sold,  and  did  not  assert  or 
make  known  that  ehe  had  any  interest  or  title 
to  it  The  minutes  of  the  superior  court  were 
introduced,  showing  petition  for  rule,  service 
of  same,  and  judgment  for  said  amount. 
Jonea  testified  that  the  property  levied  on  was 
produced  on  land  which  he  rented  to  Rainey 
Perkins,  and  was  delivered  to  htm  as  part 
payment  of  said  rent  for  the  year  1S91;  that 
Amos  Perkins  never  at  any  time  had  any  in- 
terest in  the  property;  and  that  it  was  deliv- 
«red  to  defendant  Duckworth  by  Jones,  who 
disposed  of  it,  and  has  never  accounted  for  it 
to  any  one.  Defendant  also  Introduced  the 
note  of  Rainey  Perkins,  dated  December  9, 
1890,  for  rent  of  land  for  1801;  for  650  pounds 
of  lint  cotton.  In  the  judgment  overruling 
the  motion  for  the  new  ti-lal  it  is  stated  that 
no  point  was.  raised  on  the  trial  as  to  the 
form  of  the  bond,  nor  as  to  the  sufficiency 
of  the  advertisement;  that  defendants  admit- 
ted there  was  a  breach  of  the  bond,  but  claim- 
ed that  defense  could  be  made  to  the  suit  as 
freely  as  If  a  claim  had  been  regularly  filed; 
and  that  on  the  hearing  of  the  motion  for  the 
new  trial  it  was  insisted  that  the  evidence 
/  showed  the  advertisement  defective.  But  the 
court  held  the  defendants  estopped,  under  the 
evidence,  from  claiming  any  Irregularity  in 
the  sale,  and  from  saying  the  property  was 
not  that  of  defendant  In  fl.  f a. 

H.  M.  Holden,  for  plaintiffs  In  error.    J.  W. 
Hizon,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 


CHANDLER   v.   WESTERN   UNION  TEL. 
CO.      WESTERN    UNION    TEL.    CO.    v. 
CHANDLER.    GEORGIA,    O.    &    N.    RY. 
CO.  T.  SAMS. 
(Supreme  Court  of  Georgia.     July  23,  1894.) 

AOTIOK    POK    PajIALTV  —  DeLAT     IN     DelIVBBIKO 

Tblbgram— JOIN'T  Dbpendants— Ambnd- 

MBNT  OF  DbCLAHATIOK. 

1.  A  company,  receiving  a  tplegrapbic  mes- 
sage for  transmission,  and  a.  connectmg  company 
whose  agent  at  the  point  of  destination  failed  to 
ddiver  it  with  due  diligence,  cannot  be  Joined  in 
the  same  action  for  the  statutory  penalty;  the  ac- 
tion being  brought  iof  an  alleged  default  of 
each  severally,  and  no  joint  default  or  joint  con- 
duct of  the  business  of  telegraphing  by  the  de- 
fendants being  alleged. 

2.  A  declaration  against  a  telegraph  com- 
pany for  the  statutory  penalty,  which  alleges  that 
the  message  delivered  to  the  company  for  trnns- 
nusBion  was  never  transmitted,  may  be  amended 
t>y  striking  out  everything  wliich  follows  in  the 
declaration  which  is  inconsistent  therewith,  and 
by  introducing  new  matter  which  is  consistent 
and  whidi  merely  amplifies  this  allegation;  and 

{  the  deolatatiMi,  after  being  thus  amended,  ia 


consistent  and  sets  forth  a  cause  of  action  na- 
der  tlie  statute,  it  should  not  be  dismissed  on 
general  demurrer.    Lumpkin,  J.,  dissenting. 

3.  Where  it  plainly  and  unmistaloibly  appears 
from  the  allegation  of  the  plaintiff's  declaration, 
in  aa  action  against  a  tdegraph  company  for  the 
statutory  penalty,  that  the  gist  of  the  action  was 
that  the  company  failed  to  transmit  correctly  the 
message  delivered  to  it  although  the  declaration 
did  allege  that  the  message  "was  never  trans- 
mitted," yet  it  being  perfectly  obvious  from  the 
other  allegations  tlierein  that  the  pleader  meant, 
by  the  words  quoted,  merely  to  allege  that  the 
message  was  incorrectly  transmitted,  it  is  not  al- 
lowable by  striking  ont  these  latter  allegations, 
or  otherwise  amending  the  declaration,  to  make 
it  aver  unequivocally  that  the  message  was  nev- 
er in  fact  transmitted  at  all.  Properly  con- 
strued, the  original  declaration  was  based  on  in- 
correct transmission  only.  TCbe  amendment 
sought  to  introduce  as  a  basis  of  the  action  ac- 
tual nontr.iiismisslon,  which  makes  an  entirely 
new  and  distinct  canse  of  action. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Jackson  county; 
N.  L.  Hutchlns,  Judge. 

Action  by  D.  P.  Chandler  against  the  West- 
ern Union  Telcgi-aph  Company  and  the  Geor- 
gia, Carolina  &  Northern  Railway  &>m- 
pany,  for  failure  to  deliver  a  telegraph  mes- 
sage. To  a  Judgment  sustaining  demurrers 
to  his  declaration,  plalntift  brings  error,  and 
to  a  judgment  overruling  its  demurrer  the 
railroad  company  flies  a  cress  bill  of  ex- 
ceptions. Judgment  reversed  as  to  the  tele- 
graph company,  and  afflrmed  as  to  the  rail- 
road company.  Cross  bill  of  exceptions  dis- 
miseed. 

The  following  Is  the  official  report: 

Chandler  sued  the  Western  Union  Telegraph 
Company  and  the  Georgia,  (Carolina  &  North- 
ern Railway  Company,  his  declaration  alleg- 
ing: The  telegraph  company,  a  corporation 
with  a  line  of  wii-es  partly  to  this  state,  en- 
gaged In  telegraphing  for  the  public,  and  hav- 
ing an  office  and  an  agent  in  Jackson  county, 
where  the  suit  was  brought  and  the  railroad 
company,  a  company  operating  a  line  of  elec- 
tric telegraph  wires  partly  in  this  state,  and  en- 
g&ged  to  telegraphing  for  the  public,  and  hav- 
ing an  office  and  an  agent  In  said  oounty,  are 
liable  to  petitioner  in  the  sum  of  $100,  as  pen- 
alty, for  that  on  July  20th,  during  the  usnal 
office  hours  at  Harmony  Grove,  Ga.,  being  an 
office  and  station  lu  said  county,  petitioner  de- 
livered to  the  telegraph  company  a  message  to 
be  transmitted  to  Jug  Tavern,  also  In  said 
county,  by  that  company,  and  paid  it  the  usual 
charges  required  by  its  regulations.  The  mes- 
sage was:  "To  L.  F.  Sims,  c/o  Postmaster,  Jug 
Tavern,  Ga.,  via  Athens,  Ga:  One  of  the 
twin  babies  dead.  Bury  to-morrow,  three 
o'clock.  D.  F.  Candler."  This  message  was 
never  transmitted.  About  noon  on  July  21st 
the  message  was  delivered  to  the  poet- 
master  at  Jug  Tavern  in  tliese  words:  "L. 
P.  Slkes,  c/o  Postmaster,  Jug  Tavern,  Ga.: 
One  of  the  twin  babies  died.  Bary  to-mor- 
row, three  o'clock.  P.  T.  Chandler."  Jug 
Tavern  is  located  on  the  Georgia,  (Caro- 
lina &  Northern  Railroad  (Company,  and  the 
delivery  of  said  message  waa  made  by  the 
company  at  Jug  Tavern.    The  tslegiiiph  oua- 
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pany  la  IlaUe  to  petitioner  for  bavlng  failed  to 
faithfully  and  correctly  ti-ansmlt  the  message 
delivered  to  them  by  petttiooer,  and  the  rail- 
road company  la  liable  for  Its  telegraph 
agent's  havlnc  Called  to  deliver  any  message 
bi  time.  Demand  was  made  upon  both  de- 
fendants within  60  days  from  July  20,  1892, 
and  each  refuses  to  pay  the  penalty.  Process 
was  prayed  against  the  telegraph  company 
and  the  railroad  company.  The  railroad  com- 
pany demurred  on  the  grounds:  "(1)  The  pe- 
tition sets  forth  no  cause  of  action  against 
this  defendant;  (2)  defendant  is  Improperly 
joined  with  Oie  other  defendant."  The  tele- 
graph company  demurred  on  the  ground  that 
the  declaration  set  forth  no  cause  of  action 
against  it.  The  case  coming  on  for  trial,  the 
demurrer  of  the  railroad  company  was  first 
taken  np;  and  the  presiding  Judge  sustained 
the  demurrer,  on  the  second  ground  thereof, 
and  dismissed  the  case,  so  far  as  the  railroad 
company  was  concerned.  The  other  demurrer 
was  then  taken  up,  upon  Intimation  of  the  court 
that  the  declaration,  as  it  stood,  failed  to 
make  a  case,  plalntifC  offering  an  amendment 
as  fcrilows:  "Defendant  did  not  tnnsmit  and 
deliver  tbe  message  with  Impartiality,  good 
faith,  and  due  diligence,  nor  did  it  transmit  it 
at  all.  Plaintiff  further  amends  by  striking 
all  allegations  as  to  any  sort  of  trnnsmisslon 
or  delay."  This  amendment  was  refused,  up- 
on the  ground  that  it  set  up  a  new  cause  of 
action,  and  the  judge  then  sustained  the  de- 
murrer of  the  telegraph  company.  Plaintiff 
excepted  to  the  ruling  sustaining  the  demur- 
rer of  the  railroad  company  upon  the  second 
ground  tibereof,  to  the  refusal  to  allow  the 
amendment,  and  to  the  sustaining  the  demur- 
rer of  the  telegraph  company.  By  cross  bill 
of  exceptions,  the  railroad  company  excepted 
to  the  refusal  to  sustain  its  fii-st  ground  of 
demurrer,  insisting  that  It  is  not  an  electric 
telegraph  company,  and  not  subject  to  the  pen- 
alty prescribed  in  the  statute. 

Thomas  &  Strickland,  for  plaintiff.  Erwin 
A  Cobb,  Dorsey,  Brewster  &  Howell,  and 
Geo.  Dudley  Thomas,  for  defendauta 

PER  CURIAM.  Judgment  reversed  as  to 
the  telegraph  company  (I>U.VirKXN,  J.,  dis- 
senting), and  affirmed  as  to  the  railroad  com- 
pany (all  concurring).  Crossbill  of  exceptions 
dismissed. 


HARDY  T.  MARVIN. 
(Supreme  Court  of  Georgia.     Aug.  14,  1894.) 

P«ROt.  AOBBEMBNT— AdHISSIBIUTT  TO  APTBCT 
OOXSEXT  DECaSB. 

Where  several  parcels  of  real  estate  were 
in  controversy,  and  the  parties  to  tbe  action,  by 
mutual  consent,  procared  a  decree  to  be  made  de- 
claring and  adjudicating  that  some  of  the  proper- 
ty  nbovM  belong  to  one  of  the  parties  and  some  to 
the  other,  without  imposing  any  trust,  limitation, 
«r  condition  upon  the  title  of  either,  the  decree, 
ontil  vacated,  modified,  or  reformed  for  fraud  or 
mistake,  is  condasive  upon  both;  and  one  of 
them  cannot,  after  it  has  been  fully  executed,  set 
up  and  enforce  a  parol  agreement  alleged  to  con- 
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stltute  a  part  of  tbe  terms  of  the  settlement  from 
which  the  decree  resulted,  and  by  whicli  tbe  oth- 
er undertool:  and  promised  to  derise  to  the  for- 
mer, by  will,  one  of  the  parcels  disposed  of  by 
the  decree,  and  declared  by  it  nnconditionally 
and  absolutely  to  be  tbe  property  of  tbe  latter. 
(SyUabus  by  the  Court) 

Error  from  superior  court,  Dooly  county; 
W.  H.  Fish,  Judge. 

Action  by  Helen  Hardy  against  Theodora 
Marvin,  administratrix  de  son  tort,  for  double 
the  value  of  property  sold  by  dcfeudaut's  in- 
testate. An  amended  demurrer  to  an  amend- 
ed petition  was  sustained,  and  plaintiff  brings 
error.    Aflirmed. 

Tbe  following  is  the  official  report: 

The  petition  of  Mrs.  Hardy  against  Mrs. 
Marvin  was  demurred  to.  An  amendment 
was  allowed,  and  tbe  demurrer  was  also 
amended.  Tbe  demurrer  as  amended  was 
sustained,  and  Mrs.  Hardy  excepted.  The 
original  petition  alleged:  On  September  15, 
1860,  Mrs.  Georgia  A.  Pitts  made  and  deliv- 
ered to  petitioner,  or  to  ber  motber  for  her, 
a  deed  to  certain  lands  in  Atlanta,  desci-lbed, 
some  of  the  land  being  city  lots  on  Broad, 
Walton,  and  Marietta  streets,  Atlanta,  Oa. 
After  making  this  deed,  said  Georgia,  who 
was  petitioner's  aunt,  married  one  Parks. 
Afterwards,  and  during  the  lifetime  of  Parks, 
without  obtaining  any  valid  divorce,  she  mar- 
ried one  Marvin,  with  whom  she  lived  until 
her  death,  wbidi  occurred  prior  to  August  2S, 
1886.  She  was  the  widow  of  Jobn  R.  Pitts, 
from  whom  she  inherited  the  property  deeded 
petitioner.  The  said  Georgia  remained  in 
possession  of  the  property  conveyed  to  peti- 
tioner, except  some  parts  of  it,  which  were 
sold,  and  the  funds  arising  from  which  were 
reinvested  in  other  property,  until  her  death, 
after  which  time  Marvin  took  possession 
and  remained  in  control  of  the  property.  Pe- 
titioner then  brought  suit  in  tbe  superior 
court  of  Fulton  county  against  Marvin  for 
the  recovei?  of  the  property  described  in  the 
deed,  which  bad  not  been  sold,  and  for  tbe 
property  which  bad  been  purchased  with 
funds  derived  fi-om  the  sale  of  other  property 
described  in  the  deed.  After  said  suit  liad 
tieen  filed,  and  Marvin  had  answered  tbe 
same,  and  the  trial  had  been  had,  upon  aa 
application  for  Injunction  and  receiver,  Mar- 
vin compromised  the  case  with  petiticmer,  and 
settled  the  salt  as  foUows:  He  deeded  to  her 
a  tract  of  land  on  tbe  comer  of  Broad  and 
Walton  streets,  Atlanta,  described,  and  deliv- 
ered possession  of  it  to  her.  At  the  same 
time  be  made  a  verbal  agreement  with  ber, 
as  part  of  the  consideration  of  this  compro- 
mise that,  in  consideration  of  petitioner's  set- 
tling tbe  suit,  he  would  not  only  convey  to 
her  the  property  which  he  did  convey,  but 
would  make  bis  will,  and  In  it  would  devise 
to  her  a  tract  of  land  on  Marietta  street, 
near  tbe  comer  of  Broad  street,  Atlanta,  de- 
scribed, so  that  at  his  death  she  would  be  tha 
owner  of  the  property  in  fee  simple.  Prior 
to  said  law  suit  he  had  lived  witb  t>etitioner'8 
aunt  as  her  husband  up  to  her  death,  ana 
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had  been  very  intimate  and  friendly  with  pe- 
titioner and  her  family,  which  friendship  ex- 
isted until  the  time  of  said  lawsuit  After 
the  pendency  of  said  lawsuit,  for  some  time 
he  made  friends  with  petitioner,  and  repre- 
sented to  her  that  he  was  very  anxious  to 
treat  her  ri^ht  In  the  premises,  and  wanted 
to  control  the  property  In  the  litigation  as 
long  as  he  lived;  that  he  was  perfectiy  will- 
ing she  should  have  the  property  on  Marietta 
street  above  mentioned  after  his  death,  and 
would  cheerfully  will  it  to  her.  She  was  In- 
experienced in  business,  and  agreed  to  said 
compromise  without  consulting  and  without 
the  consent  of  her  attorney.  Mai-vin,  by  his 
pi-omises  and  flattering  representations  of 
wliat  be  would  do  in  the  future,  induced  her 
to  make  the  settiement  without  the  knowl- 
edge or  consent  of  her  attorney.  In  fact,  be 
insisted  tliat,  If  her  counsel  knew  of  the  set- 
tiement, they  might  advise  ho:  against  it,  to 
her  great  detriment  and  injury.  She  believed 
that  Marvin  would  do  what  he  promised, 
and,  relying  upon  such  representations,  did 
make  the  settiement,  without  the  knowledge 
or  consent  of  her  lawyer,  and  without  having 
the  same  reduced  to  writing,  except  to  get 
her  deed  to  the  Broad  sti-eet  property.  After 
malting  the  settlement,  Marvin  had  his  law- 
yer take  a  consent  verdict  and  decree.  No- 
tice of  this  compromise  was  brought  to  the 
attention  of  petitioner's  attorneys  by  Marvin 
and  his  counsel,  and  they  agreed  to  the  ver- 
dict and  decree,  without  any  Itnowledge,  how- 
ever, of  the  facts  connected  with  the  willing, 
or  the  agreement  on  Marvin's  part  to  will  the 
Marietta  property  to  petitioner.  After  this 
settiement,  Marvin  man-led  again,  and  moved 
into  Dooly  county,  6a.  (where  this  petition 
was  filed),  where  be  died  in  1881,  leaving  his 
widow  a  resident  of  tliat  county,  and  who 
now  resides  there.  Prior  to  Marvin's  death, 
he  sold  and  conveyed  by  warranty  deed  the 
tract  of  land  on  Marietta  street,  which  he 
had  agreed  to  will  to  petitioner,  to  one  Cool- 
Idge,  for  ?50,000.  Marvin  converted  the 
funds  arising  from  this  sale  to  his  own  use. 
Ooolidge  bad  no  knowledge  of  petitioner's 
rights,  and,  of  course,  will  be  protected.  By 
reason  of  the  facts  above  stated,  the  estate 
of  Marvin  is  indebted  to  petitioner  for  the 
value  of  said  lot,  which  is  $30,000;  and  peti- 
tioner is  entiUed,  under  the  law,  to  recover 
the  snm  from  his  estate.  The  defendant, 
Mrs.  Marvin,  is  an  executrix  de  son  tort  of 
said  Marvin,  is  administering  the  estate  In 
her  own  wrong,  and  without  authority  of 
law.  The  funds  arising  from  the  sale  of  the 
said  Marietta  street  lot  were  Invested,  as  pe- 
titioner is  Informed  and  believes,  by  Mar- 
vin, in  bank  stock  and  other  pei-sonalty, 
which  fell  into  Mrs.  Marvin's  hands  after 
her  husband's  death,  who  is  disposing  of  and 
managing  the  same  as  she  sees  fit,  and  with- 
out accounting  to  petitioner  for  the  value  of 
tlie  land.  Marvin  died  intestate,  and  did  not 
will  to  petitioner  the  Marietta  street  lot,  nor 
ttuy  other  property  in  its  stead.     She  has 


made  demand  on  Mrs.  Marvin  for  a  settie- 
ment of  said  claim,  who  refuses  to  settie  it. 
By  reason  of  the  facts  above  stated,  peti- 
tioner Is  entiUed  to  recover  from  Mrs.  Mar- 
vin, executrix  de  son  tort,  double  the  value 
of  the  property  sold  by  Marvin  as  above  men- 
tioned. Among  the  exhibits  attached  to  the 
petition  were  the  petition  and  decree  referred 
to  tlierein.  It  appeared  from  such  petition 
tliat  Mrs.  Georgia  A.  Parks,  Pitts,  or  Marrin 
had  another  sister  besides  the  mother  of  Mrs. 
Hardy,  who  also  was  proceeding  against 
Marvin  to  assert  her  claims  as  an  heir  at  law 
of  said  Georgia,  alleging  that  said  Marrin 
was  never  married  to  said  Georgia,  etc  This 
sister  was  Mrs.  Amanda  Parker.  The  mat- 
ters appear  to  have  been  consolidated.  The 
decree  was  for  Mrs.  Parker,  against  Marvin. 
17,000,  and  against  her,  in  favor  of  Marvin, 
upon  all  her  other  claims  as  to  any  of  the 
real  estate  described  In  the  pleadings  or  any 
other  claim  of  hers  against  him;  the  ^.- 
000  being  in  full  of  all  such  claims,  and  in 
full  of  all  claims  of  Mrs.  Parker  against  Mrs. 
Hardy  or  any  of  the  real  estate  therelnafta' 
described  as  being  confirmed  in  and  deeded 
to  Mi-s.  Hardy.  In  addition  to  a  cemetery 
lot,  the  decree  was  for  Mrs.  Hardy  for  the 
lot  corner  of  Bi-oad  and  Walton  sti-eets,  and 
confirming  the  deed  made  by  Marvin  to  her 
to  that  lot,  and  that  said  property  satisfied 
all  the  claims  of  Mrs.  Hardy  against  Marvin, 
or  any  of  the  real  estate  described  In  the 
pleadings  or  possessed  by  him.  All  the  other 
issues  were  settled  in  favor  of  Marvin,  and 
especially  was  there  confirmed  in  him  the 
tiUe  to  various  pieces  of  property,  among 
them  tiie  Marietta  street  lot.  This  decree  ap- 
pears to  have  been  signed  by  the  judge  pre- 
siding and  by  the  attorneys  for  all  the  par- 
ties. The  demurrer  of  Mrs.  Marvin  was  scl- 
eral; further,  that  the  alleged  contract  relied 
on  is  too  vague  and  indefinite  to  be  the 
foundation  of  an  act,  and  that  the  same  was 
without  consideration,  and,  being  so,  la  void; 
further,  that  the  decree  is  conclusive,  be- 
tween the  parties  thereto,  of  all  matters 
which  were  heard  or  ought  to  or  could  have 
been  heard  upon  the  matters  at  Issue,  and  the 
alleged  contract  involved  matters  concludeil 
by  the  decree;  further,  that  It  is  incompetent 
to  add  to,  take  from,  or  alter  the  decree  for 
the  causes  set  forth  in  the  petition,  and  tiiat 
the  decree  could  only  be  attacked  for  fraud, 
accident,  or  mistake,  none  of  which  are  al- 
leged in  the  petition;  further,  that  the  alle- 
gations contained  In  the  petition  are  wholl.r 
insufficient  to  authorize  an  attack  upon  tbe 
decree,  and  otherwise  totally  insufficient  in 
law. 

By  her  amendment  Mrs.  Hardy  alleged: 
She  was  partially  raised  by  her  aunt  the  for- 
mer wife  of  Marvin.  Had  t>een  a  constant 
visitor  to  the  house  of  Marvin  after  her  mar- 
riage, and  Marvin  had  been  a  constant  vis- 
itor to  petitioner's  house,  up  to  the  time 
the  suit  was  brought  In  Fulton  superior 
court     For  some  time   after   the   filing  of 
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said  suit,  Marvin  did  not  visit  petitioner's 
house.  Prior  to  the  bringlnsr  of  said  suit, 
petitioner  had  great  confldence  in  him,  and 
l>eUeved  whatever  he  told  her.  After  the 
hearing  of  the  application  for  Injunction  and 
receiver  In  said  suit,  Marvin  came  to  her, 
and  told  her  be  wanted  to  be  friendly  with 
her;  that  she  was  alwut  the  only  relative 
of  bis  deceased  wife  that  he  cared  anything 
for;  that  he  had  always  cherished  most 
friendly  feelings  for  her  and  her  chil- 
dren; that  he  still  entei-tatned  such  feeling 
for  her  and  her  children,  and  wanted  to 
see  tbeni  prosper;  he  was  growing  old,  and 
had  heart  trouble,  and  could  not  expect  to 
live  long;  that  probably  in  a  very  few  years 
his  disease  would  kill  him;  that  he  was 
willing  petitioner  should  have  the  Broad 
street  property  immediately,  but  he  wanted 
to  own  and  retain  possession  of  the  Mariet- 
ta street  property  so  long  as  he  lived.  He 
said  lie  wanted  to  enjoy  the  rents  of  that 
proiierty,  which,  together  with  bis  other 
property,  would  render  him  very  comfortable 
d'lrlng  his  old  age,  and  that  he  was  perfectly 
willing  to  make  his  will,  and  devise  to  pe- 
titioner the  Marietta  street  property.  He 
said  the  matter  could  be  closed  in  that 
way,  and  would  be  perfectly  legal,  and  that 
she  could  enjoy  Walton  street  property  and 
he  enjoy  the  income  from  the  Marietta  street 
property  during  his  life,  and  at  his  death  she 
would  own  and  take  possession  of  the  lat- 
ter. He  insisted  tliat  she  should  make  the 
settlement  with  htm,  as  he  was  offering  to 
do  the  square  thing  with  her,  and  wonVI 
take  no  advantage  of  her,  without  her  ci>u- 
sulting  any  one.  He  said  he  bad  a  good, 
honorable  lawyer,  who  would  draw  the  pa- 
pers and  fis  the  matter  up  in  legal  shape, 
and  it  would  be  much  better  for  her  than  to 
go  farther  and  take  the  risk  of  losing  all 
in  the  end.  She  had  renewed  confidence  in 
him  after  he  came  back  and  made  what  seem- 
ed to  her  a  fair  proposition.  She  felt  that 
If  she  could  get  the  Broad  street  property 
at  that  time,  and  the  Marietta  street  prop- 
erty at  his  death,  she  would  virtually  have 
obtained  her  rights.  She  thought  Marvin 
would  carry  out  his  contract,  and  did  not 
know  or  suppose  it  was  necessary  to  have 
him  give  her  a  writing  to  that  effect;  that 
he  wotild  either  convey  or  will  her  the  Ma- 
rietta street  property.  He  told  ber  that  he 
would  have  the  papers  put  in  proper  shape. 
If  it  was  necessary  for  him  to  have  made  a 
written  agreement  by  which  he  was  to  will 
her  the  property,  or  convey  it  to  her  in  any 
other  way,  she  was  ignorant  of  It.  He  rep- 
resented to  ber  that  It  was  unnecessary,  and 
she  believed  what  be  said.  If  the  verbal 
agreement  was  not  good,  be,  whether  inten- 
tionally or  not,  perpetrated  a  fraud  on  her  by 
reason  of  said  representations.  She  would 
not  have  settled  with  him  had  she  suspected 
for  a  moment  that  he  would  not  have  been 
bound  to  convey  her  the  property  by  will,  as 
lie  bad  agreed.    The  decree  was  prepared  by 


Marvin's  attorney,  and  her  att<n-neys  aim- 
ply  assented  to  the  taking  of  it,  without  any 
knowledge  tliat  Marvin  liad  agreed  to  moke 
a  will  as  stated.  Marvin  represented  that 
the  papers  Jiis  lawyer  had  drawn  wer<i  all 
properly  drawn,  and  that  petitioner's  rights 
would  be  fully  protected  under  them.  She 
did  not  know  the  legal  effect  of  the  decree, 
and  did  not  consult  with  her  lawyers  about 
it,  but  simply  told  them  the  matters  had 
been  settled.  If  she  cannot  be  protected 
with  tbe  contract  made  with  Marvin,  it  will 
be  because  he  took  an  undue  advantage  of  her, 
and  misrepresented  to  her  her  legal  rights 
in  the  premises.  The  amended  demurrer 
was  general;  further,  that  the  contract  to 
make  a  wlli  to  the  land,  being  in  parol,  is 
void  under  the  statute  of  frauds;  further, 
that  the  petition  as  amended  is  too  vague, 
indefinite,  and  unceitain  to  relieve  the  con. 
tract  from  the  bar  of  the  statute  of  frauds, 
and  is  insufficient  as  a  charge  of  fraud; 
further,  that  the  petition  as  amended  falls 
to  authorize  an  attack  on  tbe  decree,  and 
tbe  decree  is  conclusive  of  all  the  issues 
presented  In  the  amended  petition,  and  is  a 
complete  estoppel  to  petitioner  as  to  tb« 
relief  prayed. 

Simmons  &  Corrigan  and  Busbee&Crum, 
for  plaintiff  in  error.  Allen  Fort,  for  de- 
fendant in  error. 

PEH  CURIAM.    Judgment  afllnned- 


WESTERN  UNION  TEL.  CO.  v.  GEORGIA 

COTTON  CO. 
(Supreme  Court  of  Georgia.     Aug.  14,  1894.) 

Action  aoainst  Tci.EOKAPa  Compaxt— Dblat  in 
Delivekino  Mesbaok— Agent's  Absence  pkoh 
Office — Justification  —  Office  Hours — Noti- 
fication TO  UCBTOMEII. 

1.  Where,  at  one  of  Its  mtaior  offices,  a  tei- 
efntiph  company  does  not  directly  employ  an  agent 
of  its  own,  but  by  some  arrangement  with  a  rail- 
road company  obtains  the  services  of  its  a^ent  in 
the  business  of  sending,  receiving,  and  delivering 
telegraphic  messages,  the  office  lioars  established 
by  the  railroad  company,  if  reasonable,  are  npon 
the  B&me  footing  as  if  they  were  established  di- 
rectly by  the  telegraph  companv.  Although  the 
operator  so  employed  may  vomntarily,  and  as 
matter  of  accommodation,  iiabituaily  return  to  his 
office  after  tlie  office  hours  have  expired,  and  in 
this  way  may  be  more  attentive  to  the  interests 
and  wishes  of  the  public  than  his  duties  require 
him  to  tie,  the  company  will  not  l>e  tmnnd  to  keep 
tbe  office  open  on  all  occasions  because  tbe  opera- 
tor has  done  so  habitually,  on  most  occasions. 

2.  It  is  a  question  for  the  Jury,  and  not  for 
die  court,  to  determine  whether  the  condition  of 
tbe  operator's  family  on  a  particular  occasion 
would  justify  him  in  dosing  his  office  and  ab- 
senting himself  therefrom  somewhat  earlier  than 
usual;  and,  although  he  may  have  foreseen  that 
his  duty  to  his  family  would  probably  require  him 
to  do  this  on  that  occasion,  it  was  not  oDligatorT 
upon  him,  as  matter  of  law,  to  forewarn  the  tel- 
egraph company,  nor  upon  the  company  to  em- 
ploy a  substitute  for  him  at  that  time. 

8.  In  the  absence  of  a  special  contract  to 
transmit  Immediately,  or  of  an  express  request 
for  information,  it  is  not  obligatory  upon  n  tele- 
graph company  to  acquaint  a  customer  with  the 
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oflBce  hours  Af  the  company  at  the  point  to  whidi 
a  message  delivered  by  him  for  transmission  is 
Erected. 
(Syllabus  bj  the  Court.) 

Error  from  superior  court,  Doiig)ierty  ooon- 
ty;   B.  B.  Bower,  Judge. 

Action  by  the  Qeorgia  Cotton  Company 
against  the  Western  Union  Telegraph  Com- 
pany  for  the  statutory  penalty  for  delay  in  de- 
livering a  telegram.  There  was  a  verdict  for 
plaintur,  and,  a  motion  for  a  new  trial  being 
ovemiled,  defendant  brings  error.     RevoBed. 

The  following  la  the  official  report: 

The  Oeorgia  Cotton  Company  sued  the  t^e- 
graph  company  for  the  statutory  penalty,  as 
to  two  telegrams  which  It  alleged  It  delivered 
at  the  office  of  defendant  In  Dougherty  county, 
during  its  usual  office  hours,  on  September  17 
and  18, 1891,  for  transmission  to  Pelham,  Ga., 
and  that  the  first  message  was  not  delivered 
until  September  18th,  and  the  second  nntll 
September  10th,  although  Hand,  to  whom  they 
were  addressed,  lived  In  Pelham,  within  a 
mile  of  the  telegraph  station,  and  was  at  home 
in  said  town  on  all  the  dates  above  mentioned. 
There  was  a  verdict  for  plaintUt,  and,  defend- 
ant's motion  for  new  trial  being  overruled.  It 
excepted.  The  motion  contained  the  groimds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.;  also  because  the  court  eried  In 
charging:  "If  you  believe  from  the  testimony 
that  the  Georgia  Cotton  Company  sent  the 
two  dispatches,  delivered  two  dispatches  to 
the  office  In  Albany  of  the  Western  Union 
Telegraph  Company  to  t>e  sent  to  Pelham,  to 
J,  h.  Hand,  and  paid  for  the  dispatches  to  be 
sent,  it  was  the  duty  of  the  Western  Union 
Telegraph  Company  to  transmit  and  deliver 
these  dispatches  with  due  diligence,  using  all 
ordinary  care  and  diligence  In  transmitting 
and  delivering  these  dispatches,  and  to  trans- 
mit and  deliver  them  within  a  reasonable  time, 
according  to  the  office  hours  and  rules  of  the 
company;  and,  if  they  did  not  do  it,  they 
would  be  liable  for  this  penalty,  one  himdred 
dollars  on  each  dispatch,— snch  penalty  as  the 
law  fixes,  neither  more  nor  less."  "The  West- 
em  Union  Telegraph  Company  has  the  right 
to  fix  Its  office  hours  under  the  law,— to  fix 
any  office  hours  it  pleases;  but  on  that  sub- 
ject I  charge  you  tliat  the  Western  Union 
Telegraph  Company,  by  its  a /^  cats,  exercises 
certain  office  hours,  so  far  as  the  public  is  con- 
cerned; that  they  hold  themselves  out  to  the 
public  as  exercising  certain  office  hours. 
Those  are  the  office  hours  you  are  to  be  gov- 
erned by,  and  not  by  any  secret  office  hours 
they  might  fix  themselves.  As  an  illustration, 
I  will  state  -to  you,  suppose  the  company  were 
to  fix  as  office  houra  one  hour  per  day  In  tlieir 
rules  and  regulations,  but  their  agents  would 
stay  there  all  day,  and  receive  and  send  dis- 
patches, yon  would  not  be  governed  by  the 
one  hour  per  day  rule,  but  by  the  all-day  rule. 
The  actual  time,  under  the  evidence,  that  they 
held  the  offices  open  for  the  purpose  of  re- 
ceiving and  sending  dispatches  for  the  public, 
is  the  office  hours  of  the  company,  and  not  any 


private  hours  they  might  fix  that  tbe  public 
was  not  aware  of.  So,  in  determining  the 
want  of  diligence  at  Pelham,  you  will  con- 
sider what  office  houra  the  testimony  fixes  as 
tbe  actual  office  boon,— whether  it  was  by 
the  accommodation  of  the  agent  or  by  the  re- 
qub%ment  of  the  company.  If  the  agent  was 
only  required  to  be  there  up  to  6.30,  and  was 
then  allowed  by  the  railroad  company  or  the 
telegraph  company  to  go  and  leave  the  office 
until  next  morning,  but  If  It  was  his  usual  cus- 
tom as  agent  of  the  telegraph  company  to  re- 
main thei-e  until  eight  o'clock  at  night,  and  ba 
held  out  to  the  public  ordinarily  and  usually 
the  c^portimlty  of  receiving  and  sending  mes- 
sages up  to  that  hour  of  eight  o'clock,  that 
would  be  the  office  houra  of  the  company  by 
tbe  act  an  conduct  of  that  agent,  whether 
they  had  fixed  other  houra  or  not  In  their  own 
rules  and  regulations,  that  the  public  are  not 
aware  of.  If  it  was  usual  and  ordinary  for 
sendera  and  receivera  of  dispatches  to  find  the 
agent  in  the  Pelham  office  up  to  the  hour  of 
eight  o'clock,  and  that  they  usually  sent  and 
received  dispatches  up  to  that  hour,  tbe  fact 
that  the  agent  had  instructions  that  he  might 
quit  there  at  6.30  would  not  altar  tbe  fact. 
The  company  Is  bound  by  the  acts  of  tbe 
agent,  and  If  he  stays  tho'e  voluntarily  or  not. 
for  the  purposeof  sending  dispatches  ordinarily 
and  usually,  that  would  be  the  office  hours 
that  would  bind  the  company  by  the  act  of  the 
agent"  "The  Western  Union  Telegraph 
Company,  if  it  had  an  agent  at  Pelham,  and 
any  extraordinary,  sudden,  providential  cause 
required  the  agent  to  leave  tbe  office  suddenly 
to  attend  to,  would  be  excused  for  tbe  delay 
that  mlgbt  occur  by  reason  of  tbe  agent  being 
required,  by  an  extraordinary  providential  oc- 
currence, leaving  the  office  suddenly,  it  would 
not  be  liable,  although  there  was  delay;  but 
if  the  cause  of  the  agent  leaving  the  office,  and 
not  being  there  at  the  usual  houra  he  had  be- 
fore, was  of  a  nature  that  the  agent  could 
have  notified  his  company  to  have  some  one 
else  there  to  have  received  the  dispatches,  then 
the  telegraph  company  would  not  be  excused 
on  account  of  the  agent  leaving  tbe  office  un- 
der that  emergency.  In  other  words.  If  the 
agent's  wife  was  about  to  be  confined,  and  it 
was  not  a  sudden  emergency  that  requii-eJ 
him  immediately  to  drop  everything  and  go  to 
his  house,  without  having  time  to  notify  hi3 
comxtany,  or  for  t^e  company  to  make  aoy 
necessary  arrangements  to  have  some  one 
there  in  his  place,  that  would  be  a  providential 
occurrence,  that  would  excuse  tbe  comi>any  on 
account  of  the  agent  having  to  leave  so  sud- 
denly before  he  could  notify  the  company; 
but,  if  the  emergency  was  only  of  such  slow 
progress  tluit  the  agent  was  aware  of  what 
would  happen  beforehand,  It  was  the  duty  ot 
the  agoit,  as  he  was  agent  of  the  company,  ta 
have  had  some  way  that  the  dispatches  could 
be  received  and  forwarded  at  that  office  when 
he  left  If  his  wife  was  almut  to  be  con- 
fined, and  he  knew  it.  and  there  was  no  sud- 
den or  dangerous  emergency  that  required  liiui 
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to  rush  off  from  the  office  at  once,  If  he  bad 
plenty  of  time  to  notify  the  company  to  haye 
an  agent  there  to  take  his  place,  so  the  public 
would  not  be  inconvenienced,  then  the  tele- 
graph company  wonld  not  be  excused  for  the 
delay."  "The  agent  at  Pelham  was  only 
bound  under  the  law  to  receive  and  deliver 
messages  at  his  office  during  the  usual  office 
hours  fixed  by  his  superior  officer  or  employer, 
If  the  iiours  so  fixed  are  reasonable.  If  the 
agent  was  employed  by  the  S.  F.  &  W.  Ry. 
under  this  employment,  and  by  direction  of 
this  company,  then  the  railroad  comiMiny  could 
fix  his  hours.  He  was  only  bound  by  such 
office  boors  as  It  fixed  for  him;  but  if  he  went 
on  and  exercised  otiier  office  hours  beyond 
them,  usually  and  ordinarily,  and  led  the  pub- 
lic, by  so  doing,  to  believe  that  they  could  re- 
ceive and  send  disxiatches  up  to  [that  time], 
the  Western  Union  would  be  bound  up  to  that 
time.  The  distinction  Is  this:  The  agent  was 
not  compelled,  nor  the  Western  Union  Oom- 
jwny  compelled,  to  have  any  other  office  hours 
except  those  fixed  by  the  railroad  company. 
The  agent  could  have  left  there  every  evening 
at  6:30  if  he  had  seen  proper,  and  if  be  did 
leave  there  at  6:30  every  day  the  Western 
Union  Telegraph  Company  would  not  be 
boimd  for  any  dispatch  sent  to  Pelham  after 
(!:30  on  account  <rf  the  delay,  or  that  was  deliv- 
ered in  Albany  after  C-.30,  but  although  the 
agent  had  the  privilege  of  leaving  at  6:30,  un- 
der the  rules  established  by  the  railway  com- 
pany. If  be,  notwithstanding,  ustially  and  ordi- 
narily went  back  there,  and  remained  there 
until  8  o'clock,  sending  and  receiving  dis- 
patches for  the  company,  that  conduct  on  his 
part  would  make  that  the  usual  office  hours, 
and  the  company  would  be  bound  by  it." 

(Justin,  Gnerry  &  Hall,  for  plaintlft  in  error. 
D.  H.  Pope,  for  defendant  in  error. 

PER  CURIAM.     Judgment  i-erersed. 


FREEMAN  et  al.  v.  PBENDBRGAST. 
(Supreme  Court  of  Georgia.     Jnne  18,  1884.) 

PkOCBEDIHO  to  BlJBSTITUTI  TRUSTEE — NeCESSART 

Paktibs — Minor  Bbneficiasieb— Powbr  or 

SaLB— COSBTBVCTION  OF  DeED. 

1.  Where,  in  the  year  1847,  before  the  adop- 
tion of  the  Code,  the  superior  court  of  the  npiiro- 
priate  county  entertained  the  petition  of  trustees 
praying  that  they  be  discharged  from  their  trus- 
teeship, and  that  another  be  substituted  in  their 
place,  and  where  the  court,  in  acting  upon  the  pe- 
tition, undertook  to  guard  and  protect  the  interest 
of  remainder-men,  all  of  whom  were  mfaiora  at 
the  time,  and  for  that  purpose  exacted  bond  and 
security  of  the  newly-appointed  trustee,  and 
where  the  creator  of  the  trust,  who  was  the  fatiier 
of  the  remainder-men,  expressly  assented,  in  writ- 
ing, to  the  discliarge,  and  to  the  appointment  of 
the  particular  person  who  was  selected  to  fill  the 
vntniicy,  the  infant  remainder-men  were  not  iniiis- 
pensuble  parties  to  the  proceeding,  but  it  was  dis- 
cretionary with  the  court  to  require  them  to  be 
made  parties  or  not,  and  to  proceed  with  or  with- 
out having  them  notified,  and  with  or  without  an 
express  order  appointing  a  guardian  ad  litem  to 
n-preneat  them.     And  the  court,  in  the  exercise  of 


its  discretion,  having  granted  the  prayer  of  the 
petition,  and  appointed  a  new  trustee,  and  he  hav- 
ing given  the  tiond  and  security  required,  the  Judg- 
ment or  decree,  even  if  irregular,  was  not  void, 
and  when  attacked  collaterally,  more  than  40 
years  afterwards,  will  not  be  disregarded,  or  treat- 
ed aa  a  nnllit}-,  bat  will  be  upheld  as  good  and  val- 
id, so  far  as  necessary  to  protect  third  persons  in 
rights  of  property  faurly  acquired  under  it,  or  ia 
consequence  of  authority  which  it  was  intended 
to  confer  upon  the  court's  appointee.  Under  all 
the  circumstances,  the  father  of  the  minors  should 
be  treated  as  their  guardian  ad  litem,  recognized 
by  the  court,  thougu  not  formally  appointed,  as 
such.  As  to  the  substance  of  the  matter,  he  wa» 
their  guardian  ad  litem. 

2.  The  power  of  sale  conferred  by  the  trust 
deed  upon  the  original  trustees  passed  to,  and 
conid  be  legally  exerdsed  by,  the  new  trustee  ap- 
pointed by  the  court,  the  order  of  appointment 
expressly  providing  that  he  was  to  be  clothed  with 
all  the  powers  which  they  possessed.  Tlie  power 
of  sale,  being  not  merely  unilateral,  but  matter  of 
express  covenant  in  the  deed  between  the  parties 
thereto,  was  not  one  involving  pergonal  tmst  or 
confidence,  but  was  a  power  pertaining  to  the- 
trusteeship,  or  tlie  office  and  character  of  trustee, 
and  was.  moreover,  a  power  coupled  with  an  in- 
terest; the  trustees,  as  such,  being  clothed  with 
the_  legal  title  and  estate  in  the  trust  property, 
which  estate  was  the  entire  fee,  inasmuch  as  the 
beneficiaries  consisted  of  a  married  woman  as- 
tenant  for  life,  and  of  minor  children  in  remain- 
der, and  the  holding  in  trust  being  expressly  de- 
clared by  the  deed  to  be  for  the  remainder-men  as 
well  as  for  the  life  tenant,  and  some  of  the  ob- 
jects of  the  trust  clearly  indicating  that  they  were 
to  be  executed  irrespective  of  whether  she  were- 
alive  or  dead. 

8.  No  extinction  of  the  power  of  sale  resulted 
from  the  payment,  prior  to  the  exercise  of  the 
power,  of  all  the  debts  of  the  creator  of  the  trust, 
the  power  being  broad  enough  to  comprehend  all 
the  trust  propert.T,  and  to  embrace  a  sale  for  rein- 
vestment, as  well  as  a  sale  to  pay  debts. 

4.  On  the  facts  in  evidence,  there  was  no  er- 
ror in  directing  a  verdict  for  the  defendant. 
(Syllabus  by  the  Conrt.) 

Error  from  superior  court,  Chatham  coun- 
ty;   Robert  Falligant,  Judge. 

Action  by  Elizabeth  D.  Freeman  and  an- 
other against  Mary  A.  Preudergast,  Individ- 
ually, and  as  executrix  and  trustee.  I^^rom 
a  Judgment  for  defendant,  plaintiffs  bring;' 
eiTor.     Affirmed. 

LAnler,  Anderson  &  Anderson,  Preston, 
GUes  &  PolhUl,  R.  R.  Richards,  and  Nor- 
wood &  Cronk,  for  plaintiffs  in  error.  Gar- 
rard, Meldrim  &  Newman  and  Denmarlc 
&  Adams,  for  defendant  in  error. 

LUMPKIN.  J.  TTnder  a  decree  of  the  su- 
perior court  of  Chatham  county,  George  D. 
MlUen  became  entitled  to  certain  real  and 
personal  property,  as  his  distributive  sbai-e 
in  the  estate  of  John  MiUen.  The  realty 
Included  land  in  that  county  and  in  the- 
county  of  Jasper.  On  the  14th  day  of  June, 
1845,  George  D.  Millen  executed  and  deliv- 
ered to  Cornelia  M.  MUIen  and  Jacob  Wald- 
burg,  as  trustees,  a  deed,  which,  after  re- 
citing the  conveyance  to  Jacob  Waldburg, 
upon  certain  trusts,  of  a  tract  of  land  In 
the  county  last  mentioned,  proceeded  as  fol- 
lows: 

"And  whereas,  the  said  George  D.  is  now 
desirous  of  conveying  the  rest  and  residue 
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of  his  distributive  share  of  the  real  and 
personal  estate  of  the  said  John  MUlen  to 
said  parties  of  the  second  part  [Cornelia  M. 
MUlen  and  Jacob  Waldbnrg],  upon  the  uses 
and  trusts  hereinafter  mentioned:  Now,  this 
Indenture  witnesseth  that  the  said  George 
D.,  for  and  in  consideration  of  the  natural 
love  and  affection  TV-blch  he  hath  and  bear- 
eth  unto  his  wife  and  children,  and  in  fur- 
ther consideration  of  the  sum  of  one  dol- 
lar to  him  lu  hand  paid  by  the  said  Cornelia 
M.  and  Jacob,  and  for  other  good  and  Tal- 
uable  consideration  him  hereunto  moving, 
bath  bargained,  sold,  and  delivered  unto  the 
said  Cornelia  M.  and  Jacob,  and  to  the  sur- 
vivor of  them,  and  to  the  executors  or  admin- 
istrators of  such  survivor,  all  the  estate, 
property  real  and  personal,  claims,  demands, 
ehoses  in  action,  and  ready  money,  which 
he,  the  said  George  D.,  is  entitled  to  as  dis- 
tributee of  the  estate  of  the  late  John  Millen, 
as  aforesaid,  except  the  land  In  Jasper  coun- 
ty, above  mentioned,  as  conveyed  to  Jacob 
Waldburg  upon  certain  trusts.  To  have 
and  to  bold  the  same  unto  the  said  Cor- 
nelia M.  and  Jacob,  and  the  survivor  of 
them,  and  the  executors  and  administrators 
of  such  survivor,  in  trust,  nevertheless,  to 
pay  out  of  the  proceeds  derived  from  the 
sale  of  the  sold  property  herein  conveyed, 
or  any  part  thereof,  in  the  first  place,  any 
debts  lawfully  and  Justly  due  or  owing  by 
the  said  George  D.  to  any  person  or  persons, 
without  any  preferences,  except  such  as  are 
or  may  be  given  by  the  laws  of  Georgia; 
and  after  such  debts  have  been  paid  or 
compromised,  so  as  to  leave  no  legal  or  Just 
claim  which  now  exists  against  him,  then, 
in  further  trust,  to  hold  the  rest  and  residue 
of  said  estate,  real  and  personal,  for  the 
sole  use,  benefit,  and  behoof  of  Mary  S.,  the 
wife  of  said  George  D.,  for  and  during  the 
term  of  her  natural  life,  and  not  subject  to 
the  future  debts,  contracts,  or  engagements 
of  the  said  George  D.,  or  of  any  future  hus- 
band with  whom  she  may  Intermarry;  and, 
from  and  after  the  death  of  the  said  Mary 
S.,  then  in  further  tvxist  to  and  for  the  chil- 
dren of  the  said  George  D.,  to  them,  their 
heirs,  executors,  administrators,  and  assigns 
forever,  as  tenants  in  common,  and  not  as 
Joint  tenants;  but  if  any  or  either  of  said 
children  shall  die  immarrled,  or  under  legal 
age,  then  the  share  of  him  or  her  shall  go 
to  the  survivors,  and  so  on  to  the  last  sur- 
vivor, and  to  and  for  no  other  use,  intent, 
or  purpose  whatsoever.  And,  for  the  pur- 
IKtse  of  carrying  this  Instrument  more  fully 
into  effect,  he,  the  said  George  D.,  doth 
hereby  appoint  the  said  Cornelia  M.  and  the 
said  Jacob,  and  the  survivor  of  them,  and 
the  executors  aiul  administrators  of  such 
survivor,  his  attorneys  or  attorney  Irrevoca- 
ble, to  ask,  demand,  receive,  sue  for,  any 
and  all  of  the  estate  and  premises  hereby 
conveyed,  and  to  defend,  either  In  their  own 
names  or  iu  the  name  of  the  said  George 
L>.,  any  suits  that  m&f  be  brought  against 


them  or  him,  having  any  relation  to  the 
matters  herein  contained;  and  it  U  also 
hereby  covenanted  and  agreed  by  and  be- 
tween the  parties  to  these  presents  that  the 
said  Cornelia  M.  and  Jacob,  and  the  sur- 
vivor of  them,  and  the  executors  and  ad- 
ministrators of  such  survivor,  shall  liave 
power  to  sell  and  dispose  of  any  or  all  of 
the  premises  herein  mentioned,  to  such  pur- 
chaser and  purchasers,  and  upon  such  terms, 
as  may  to  them,  or  the  survivor  of  them, 
or  the  executors  or  administrators  of  such 
survivor,  seem  advisable,  reinvesting,  how- 
ever, so  much  of  the  proceeds  derived  there- 
from as  may  not  be  necessary  to  pay  off 
the  debts  of  the  said  George  D.,  upon  the 
same  uses  and  trusts  as  are  hereintiefore 
mentioned." 

In  April,  1847,  Cornelia  M.  MiUen  and 
Jacob  Waldburg  filed  In  the  superior  court 
of  Jasper  county  a  petition,  which,  after  re- 
citing, among  other  things,  the  making  of 
the  above-mentioned  deed  of  June  14,  ISIO. 
alleged  that  after  the  payment  of  the  debist 
of  the  said  George  D.  Millen  there  were  left 
lu  their  hands,  as  trustees,  a  certain  describ- 
ed lot  of  land  in  Chatham  county,  contain- 
ing 10  acres,  more  or  less,  and  a  balance  of 
¥107.S6  in  ready  money.  The  petition  farther 
alleged  that  the  petitioners  resided  in  the 
city  of  Savannah,  "far  removed  from  the 
cestuls  que  trustent,"  and,  because  of  "tbv 
great  inconvenience  and  trouble  necessarily 
Incurred  in  the  management  and  direction 
of  said  estate,"  prayed  that  they  "be  dis- 
charged from  said  trusteeship,  and  some  oth- 
er fit  and  proper  person  be  substituted  iu 
their  place."  Accompanying  this  petitiou 
were  the  following  papers: 

"We  *  •  •  do  hereby  express  to  his 
honor.  Judge  Meriwether,  our  entire  willing- 
ness to  the  discharge  of  Jacob  Waldburi; 
and  C.  M.  MUlen,  as  trustees  for  said  Maty 
S.  Millen  and  her  children,  made  by  said 
O.  D.  MUlen,  conveying  the  portion  of  the 
estate  of  Col.  John  MUlen,  late  of  Savaimah. 
which  accrued  to  said  G.  D.  MUlen,  and  for 
the  appointment  by  the  court  of  Grief  Linch 
as  trustee  to  carry  out  and  execute  saiJ 
trust  [Signed]  O.  D.  MiUen.  Mary  a  Mil 
len.     23  April,  184T." 

"At  the  request  of  George  D.  MiUen  and 
his  wife,  Mary  S.  MiUen,  I  have  consented  tu 
be  appointed  trustee  for  said  Mary  S.  and 
their  children  in  room  of  J.  Waldburg  and 
C.  M.  Millen,  the  present  trustees.  [Signed] 
Grief  Llneh.     Witness:     John  W.  Bumey." 

An  order  was  passed,  and  entered  upon  the 
minutes  of  Jasper  superior  court,  the  mate- 
rial portion  of  which  la  as  foUows: 

"Upon  the  application  of  Cornelia  M.  MiUen 
and  Jacob  Waldburg,  trustees  of  Mary  S. 
Millen,  the  wife  of  George  D.  Millen,  and  thc 
cbUdren  by  said  marriage,  asking  for  a  dis- 
charge from  said  trusteeship,  and  the  ap- 
pointment of  Grief  Llnch  as  trustee,  •  •  • 
It  is  ordered  that  Grief  Llnch  be  appointi>l 
trustee,  and  be  clothed  with  aU  the  powers. 
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and  stibject  to  all  the  respouslbllltles,  of  the 
original  trustees,  upon  his  giving  bond,  with 
Kootl  and  sutflcient  security,  lu  the  sum  of 
live  thousand  dollars  *  *  *;  and  that  this 
order  shall  not  discharge  Cornelia  M.  Millen 
and  Jacob  Waldburg,  aa  trustees  as  afore- 
said, from  any  liability  whatever  for  any  of 
their  former  acts  and  doings." 

Grief  Liucb  gave  the  bond  requited  by  this 
order,  and  undertook  to  discharge  the  duties 
of  the  trust  The  children  of  George  D.  and 
Mai7  S.  Millen  were  not  made  parties  to  the 
proceeding  for  a  change  of  tinistees,  nor  was 
a  guardian  ad  litem  appointed  for  them. 
Afterwards,  on  the  6tb  day  of  April,  I&IO, 
Grief  Linoh,  as  trustee,  under  and  by  virtue 
of  the  appointment  made  as  above  stated, 
sold  and  conveyed  to  Michael  Preudergast,  of 
Chatham  coimty,  under  whom  the  defendant 
in  the  present  case  holds,  cei-tain  land  em- 
braced In  the  propei-ty  conveyed  by  George 
D.  MUlen  under  the  deed  of  Jime  14,  1843, 
and  which  includes  the  land  now  in  con- 
troversy. This  deed  from  Grief  Llnch  re- 
cited the  deed  of  1&15,  the  resignation  of  the 
trustees  therein  named,  bis  appointment  and 
ilualUlcatiou  as  trustee  in  their  stead,  and 
purports  to  have  been  executed  by  virtue  of 
the  power  conferred  by  the  original  trust 
deed,  with  which  he,  under  the  order  ap- 
pointing him  trustee,  bad  become  clothed. 
The  plaintiffs  In  the  present  action,  being  the 
cblldreu  and  a  grandchild  of  George  U.  and 
Mary  S.  Millen,  claim  title  under  the  deed 
of  June  14, 1843,  as  remainder-men,  after  the 
death  of  Mai7  8.  Millen,  the  life  tenant,  who 
died  September  5,  1884.  Among  other  things, 
the  plaintiffs  contended  (1)  that  the  appoint- 
ment of  Grief  Liuch  as  trustee  was  entirely 
void;  (2)  that,  even  If  his  appointment  was 
valid,  the  powers  conferred  upon  his  prede- 
cessors in  the  trust  did  not  pass  to  him,  and 
that,  therefore,  the  deed  made  by  him  April 
a,  1^9,  was  without  authority,  and  passed  no 
title  to  Michael  Prendergast;  and  (S)  that  the 
power  of  sale  conferred  In  the  original  trust 
deed  upon  Cornelia  M.  Millen  and  Jacob 
Waldburg  had  l>een  exhausted  by  them  be- 
fore any  change  of  trustees  was  made,  be- 
<-ause,  as  the  plaintiffs  Insisted,  this  power 
was  given  to  the  trustees  only  for  the  pur- 
pose of  raising  money  to  pay  off  the  grantor's 
debts,  and  their  petition  to  be  relieved  of  the 
trust  itself  recited  that  they  bad  paid  off  all 
the  Indebtedness  of  George  D.  Millen.  The 
record  of  this  case  is  exceedingly  voluminous. 
Many  intricate  legal  questions  were  raised  by 
counsel  for  the  plaintiffs  in  error,  upon  which 
able  arguments  on  both  sides  were  made, 
and  elaborate  briefs  were  also  filed;  but,  un- 
der the  view  of  the  case  talien  by  this  court, 
it  is  unnecessary  to  consider  all  the  points 
made  in  the  record.  We  shall  confine  our- 
selves to  a  discussion  of  those  questions  only 
which  are  decisive  of  the  case  upon  Its  mer- 
its, and  the  foregoing  preliminary  statements 
set  forth  all  the  facts  essential  to  this  pur- 
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1.  The  first  of  these  is  whetLer  or  not  the 
appointment  of  Grief  Linch  as  trustee,  In  lieu 
of  the  original  trustees  named  In  the  deed, 
was  valid,  the  contention  being  that  It  was 
not,  because  the  minor  remainder-men,  wlio 
were  beneficiaries  of  the  trust,  were  not 
made  parties  to  the  proceeding  for  the  ap- 
pointment of  the  new  trustee.  It  must,  at 
the  outset  of  this  discussion,  be  borne  In  mind 
that  the  appointment  in  question  was  made  in 
the  year  1847,  which  was  long  before  the 
adoption  of  the  Code,  and  that  the  provisions 
of  section  4223  and  4224— prescribing  tliat,  in 
all  cases  of  applications  for  the  removal  of 
trustees,  alt  persons  interested  must  have  no- 
tice, and,  if  minoi-s  having  no  guardian  are 
interested,  tliat  guardians  ad  litem  for  theui 
must  be  appointed  and  notified  before  the 
case  proceeds— were  not  then  In  force.  The 
petition  for  the  removal  of  Comdla  M.  Mil- 
len and  Jacob  Waldburg,  and  the  apiwint- 
ment  of  Grief  Linch  in  their  stead,  was,  of 
course,  an  equitable  proceeding;  and  the 
question  as  to  who  are  necessary  parties  to 
proceedings  in  equity  is  often  a  very  difli- 
cult  and  uncertain  one.  Prolwbly  the  great- 
est tmcertaiuty  exists  as  to  when  cestuis  que 
tnistent  should  be  made  parties.  In  Calv.  Par- 
ties, *212,  reference  Is  made  to  the  oft-quoted 
assertion  of  Lord  Eldon,  that  in  modt  cases  re- 
specting trust  propeity  the  cestuis  que  trust- 
ent  should  be  made  parties,  following  which 
is  the  statement  that  "this  expression  nat- 
urally suggests  an  Inquiry  in  what  coses  they 
are  not  to  be  made  parties."  Referring  to  cases 
In  which  It  was  held  that  they  were  neces- 
sary parties,  the  author  continues:  "In  the 
cases  Just  quoted  the  existence  or  enjoyment 
of  the  property  is  affected  by  the  prayer  of 
the  suit  But  there  are  cases  in  which  the 
existence  of  the  property  is  not  affected,  and 
the  only  object  is  to  transfer  it  Into  the  hands 
of  the  trustees.  These  two  classes  of  cases 
must  not  be  confounded  together.  In  cases 
of  the  former  class  the  interest  of  the  cestui 
que  trust  is  Immediately  affected  by  the  pro- 
ceedings. Not  so  in  cases  of  the  latter  class, 
for  they  will  not  lose  their  lien  upon  the  prop- 
erty, whether  the  trustee  does  or  does  not 
reduce  it  into  possession."  And  the  conclu- 
sion seems  to  be  that  In  cases  falling  within 
the  second  class  the  cestui  que  trust  need  not 
be  a  party.  The  classification  above  stated 
is  perhaps  as  nearly  accurate  as  any  which 
could  be  made,  and  we  will  undertalce  to 
show  that  the  rule  deduced,  so  far  at  least  as 
relates  to  coses  involving  only  the  appoint- 
ment of  new  trustees,  is  well  supported.  Be- 
fore referring  to  authorities.  It  Is  perhaps 
well  to  observe  that  many  of  the  cases  cited 
by  counsel,  and  many  not  cited,  but  which 
have  been  examined,  are  coses  having  a  two- 
fold purpose:  First,  the  appointment  of  a 
new  trustee;  and,  second,  an  accounting  for 
and  settlement  of  the  trust  estate  by  the  re- 
tiring or  discharged  trustee,  thereby  releasing 
him  from  further  liability  for  the  trust  proi>- 
erty.    This    latter   purpose    necessarily  '  In- 
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Tolves  the  trwst  property  Itself,  brings  the 
Intei-ests  of  the  trastee  In  direct  conflict  with 
those  of  the  cestui  qne  trust,  and  puts  the 
case  clearly  within  the  first  class  referred  to 
by  Calvert,  In  which  the  cestui  que  trust  is 
an  Indispensable  party.  Such  cases  are 
manifestly  no  authority  for  holding  that  the 
cestui  que  trust  must  be  made  a  party  where 
the  sole  prayer  is  for  the  appointment  of  a 
new  trustee,  or,  whatever  may  be  the  prayer, 
where  the  sole  relief  granted  is  such  an  ap- 
pointment And  although  it  may  be  the  more 
common  practice  to  Include  In  the  bill  or  pefti- 
tloD  a  prayer  for  a  settlement  of  the  trust 
estate,  as  between  the  retiring  trustee  and 
the  one  to  be  appointed,  yet  it  is  not  indis- 
pensably necessary  that  the  proceedings 
should  have  this  twofold  purpose.  We  see 
no  reason  why  a  trustee  may  not  be  dischar- 
ged, and  a  new  one  appointed,  without  the 
proceedings  for  that  purpose  extending,  or 
being  Intended  to  extend,  any  further  than 
the  mere  substitution  of  trustees,  without  in- 
volving any  settlement  of  the  trust  accounts, 
or  any  release  of  the  old  trustee  from  his  lia- 
bility to  account  for  the  trust  property  which 
came  into  his  possession.  The  case  in  hand 
Is  exactly  one  of  this  kind,  for  it  must  not  be 
overlooked  that  the  order  appointing  Grief 
Linch  trustee  expressly  declares  "that  this 
order  shall  not  discharge  Cornelia  M.  Millen 
and  Jacob  Waldburg,  as  trustees  as  afore- 
said, from  any  liability  whatever.  If  any,  for 
their  foiTuer  acts  and  doings."  It  la  not  es- 
sential to  go  into  the  question  whether  or  not 
the  new  trustee  so  far  represented  the  minor 
beneficiaries  as  to  bind  them  by  any  settle- 
ment he  might  malce  with  the  old  trustees  as 
to  their  accounts.  If  so,  there  la  much 
strength  in  the  position  that  the  minors 
should  have  been  heard  upon  the  question  as 
to  who  should  be  appointed.  U  may  be  that, 
under  the  above-quoted  terms  of  the  order, 
these  beneficiaries  still  had  the  right  per- 
sonally to  hold  Cornelia  M.  Mlllen  and  Jacob 
Waldbnrg  accountable  for  the  trust  funds  in 
their  hands,  or  for  any  waste  or  mismanage- 
ment of  the  trust  property  which  may  have 
occurred  before  the  change  in  trustees  was 
made.  Be  these  things  as  they  may,  it  must 
not  be  forgotten  that  we  are  dealing  with 
specific  realty,  the  title  to  which  could  pass, 
and  we  think  did  pass,  to  the  new  trustee, 
upon  the  uses  and  trusts  expressed  in  the 
original  trust  deed,  and  as  to  this  particular 
property  no  "accounting"  was  at  all  neces- 
sary. It  was  precisely  the  same  property, 
neither  more  nor  less,  and  could  be  nothing 
else,  no  matter  who  was  trustee.  The  bene- 
ficiaries, therefore,  as  to  it,  could  not  suffer 
by  a  mere  change  of  trustees.  Neither  skill 
nor  integrity,  nor  the  want  of  either,  in  the 
new  trustee,  could  make  any  possible  differ- 
ence as  to  the  interests  of  the  beneficiaries  in 
this  real  estate.  Their  equitable  ownership 
In  remainder  of  the  identical  property  itself 
was  exactly  the  same  after  the  substitution 
of  trustees  as  it  was  before;  and  according- 


ly, under  the  doctrine  asserted  by  Calvert, 
they  were  not  necessary  parties  to  the  pro- 
ceedings by  which  the  substitution  was  ef- 
fected. After  the  appointment  of  the  new 
trustee,  they  were  protected  by  his  bond; 
and,  of  course,  he  ttien  became  accountable 
to  the  cestuis  que  tnistent  for  all  the  trust 
property  which  came  into  his  hands,  and 
for  the  proper  management  and  disposition  of 
the  same.  Under  the  English  practice,  when 
there  was  a  change  of  trustees  there  -was  a 
formal  conveyance  from  the  old  to  the  new 
trustee.  It  was  therefore  very  properly  sal<i 
In  Hill,  Trustees,  p.  196,  that:  "The  apiwint- 
ment  of  the  new  trustee  by  the  court  would 
not  be  complete  without  a  conveyance  or 
transfer  of  the  trust  property  to  him.  The 
decree  therefore  usually  goes  on  to  direct  a 
proper  conveyance  of  the  legal  estate."  Un- 
der our  system,  however,  there  is  no  formal 
conveyance  from  the  old  to  the  new  trustee, 
but  the  title  passes  to  the  latter  by  virtue  of 
his  appointment  We  see  no  good  reason 
why  there  may  not  be  proceedings  for  tbe 
appointment  of  a  new  trustee  which  do  not 
involve  a  final  settlement  with,  and  release 
of,  the  retiring  trustee;  and  as,  in  such  case, 
the  only  question  to  be  passed  upon  Is  merely 
the  substitution  of  trustees,  we  are  satisfied 
that  the  cestuis  que  tmstent  are  not  indis- 
pensable parties.  There  certainly  seems  to 
be  no  seriou»  difficulty  in  reaching  this  con- 
clusion, In  so  far,  at  least,  as  the  title  to  def- 
inite and  specific  realty  may  be  affected  by  a 
substimtion  of  one  trustee  for  another. 

Keeping  in  mind  the  distinction  between 
the  two  classes  of  cases  mentioned  by  Cal- 
vert, some  of  the  difficulties  arising  from 
the  apparently  conflicting  decisions  will  be 
removed.  1»  the  case  of  Ellison  v.  Cook- 
son,  2  Ooliy.  52,  the  object  of  the  bill  was 
to  have  new  trustees  appointed  in  the  place 
of  the  heir  at  law  of  the  survivor  of  t^vro 
persons  who  were  trustees  for  preserving- 
contingent  remainders.  Antecedent  to  tbe 
estate  of  these  trustees,  and  to  the  life  es- 
tate preceding  it,  was  a  limitation  of  a  term 
of  years  to  other  trustees  to  raise  portions. 
The  vice  chancellor  held  that  the  tmateew 
of  the  term  should  be  made  parties,  but  tbat 
the  portionists  (beneficiaries)  were  not  indis- 
pensable parties.  This  case,  however,  is  en- 
titled to  but  little  weight,  for,  as  the  estat* 
of  the  portionists  could  not  be  afffected  bj- 
the  change  in  the  remainder  trustees,  and 
as  the  proceedings  could  not  Involve  any 
conflict  between  the  portionists  and  their 
trustees,  the  former  might  appropriately  be 
represented  by  the  latter.  In  Ranter  ▼. 
Gibson,  16  Sim.  158,  the  report  is  very 
brief;  but  it  appears  that  the  master  was 
directed  to  appoint  a  new  trustee,  altliough 
some  of  the  cestuis  que  trustent  were  infants, 
and  another  was  out  of  the  Jurisdiction. 
The  suit  appears  to  have  been  only  for  the 
purpose  of  having  a  new  trustee  appointed. 
In  Noble  v.  Meymott,  7  Eng.  Law  &  Ekj.  J>4, 
20  Law  J,  Ch.  012,  which  Gase^  though  de- 
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died  tn  l.S."l.  was  not  nnder  the  EngMsh 
troetee  act  of  1800,  the  facts  were  somewhat 
ccmplieated,  but  the  ruling  sufficiently  ap- 
pears from  the  following  headnote:  "B.  M. 
N.  and  his  wife,  under  a  power  of  their 
marriafre  settlement,  directed  the  trustees, 
after  the  decease  of  the  survivor  of  them, 
to  receive  a  sum  of  £3,000  and  pay  It  to  their 
three  daughters,  equally.  F.  M.  N.,  one  of 
the  daughters,  upon  her  man-lage  with  S.  D., 
assigned  all  her  Interest  In  the  appointed 
fund,  by  way  of  settlement,  to  C.  It.  and  T. 
Ij.  Upon  C.  R.  requiring  to  be  discharged 
from  being  a  trustee,  T.  L.,  who  had  never 
accepted  the  trusts,  executed  a  deed  of  dis- 
claimer, upon  which  B.  W.  N.  and  J.  N.  were 
appointed  trustees  in  the  place  of  C.  R.  and 
T.  L.,  and  O.  R.  assigned  the  trust  fund  to 
them;  but  the  trustees  of  the  original  8e1>. 
tlement  alleged  that  T.  L.  had  accepted  the 
ti-nsts,  and  that  B.  W.  N.  and  J.  N.  were  not 
tnistees,  and  they  refused  to  pay  the  share 
of  F.  M.  N.  to  them.  H^d,  upon  a  bill 
filed  by  B.  W.  N.  and  J.  N.,  that  they  were 
duly  appointed  trustees,  and,  upon  an  ob- 
}potlon  for  want  of  parties,  that  the  cestuls 
que  trust  and  T.  L.  were  not  necessary  par- 
ties to  the  suit."  In  Milbank  v.  Crane,  25 
How.  Prac.  198,  it  is  said  that  the  Jurisdic- 
tion In  this  class  of  cases  is  "a  quasi  juris- 
diction in  rem.—*  power  over  the  trust, — 
and  Is  not  acquired  by  the  service  of  process 
upon  the  cestuls  que  trust,  or  other  person 
interested  In  the  trust  fund  or  its  preser- 
vation. It  is  undoubtedly  praper  and  usual, 
in  most  cases,  to  call  those  more  Immedi- 
ately interested  before  the  court,  that  they 
may  be  heard  in  the  appointment  of  a  new 
trustee.  But  this  is  tn  the  discretion  of  the 
court."  That  the  question  as  to  who  are 
the  necessary  parties  In  such  a  case  is  one 
resting  in  the  sound  discretion  of  the  court 
Is  also  recognized  in  several  other  cases. 
In  re  Robinson,  37  N.  Y.  261,  is  a  leading 
case  on  the  subject  In  it  the  question  as  to 
parties  was  raised  directly;  and,  as  the 
views  expressed  coincide  closely  with  those 
which  we  have  adopted,  we  cannot  do  bet- 
ter than  quote  the  language  of  Bockes,  J., 
delivering  the  opinion:  "It  is  next  urged 
that  bis  [the  trustee's]  appointment  was  Im- 
proper, without  notice  to  the  infant  cestuls 
que  trust.  This  was  not  an  application  fM- 
the  removal  of  a  trustee,  and  fCH-  the  passing 
and  settling  of  his  accounts.  Had  it  been 
sucb.  ail  parties  interested  In  the  trust 
property  and  estate  should  have  been  noti- 
0ed,  and  made  parties  to  the  proceeding,  in 
tlie  absence  of  all  excuse  for  the  omission. 
But  In  a  proceeding  simply  for  the  appoint- 
ment of  a  trustee  to  execute  trust  duties  and 
powers,  for  the  faithful  performance  of 
which  security  is  always  required,  it  Is  a  mat- 
ter of  discretion  with  the  court  as  to  who  no- 
tice shall  be  giveo  to.  The  court  in  which 
the  application  is  made  may  determine  and 
direct  in  that  regard;  the  appointment  be- 
\tsg  always  open  to  review  on  the  application 


of  any  party  interested,  and  who  may  not 
have  been  Informed  of  the  -proceeding.  lu 
applications  of  this  charactw,  especially,  th» 
determination  of  the  question,  as  regards 
parties,  rests  very  much  upon  conslderatlona 
of  convenience.  Indeed,  Judge  Story,  in 
speaking  of  the  subject  of  parties  In  actions 
and  proceedings  in  equity  generally,  re- 
marks that  the  rule  'does  not  seem  to  be 
founded  on  any  positive  and  uniform  prin- 
ciple, and  therefore  it  does  not  admit  of 
being  expounded  by  the  application  of  any 
universal  theorem  as  a  test'  He  adds,  'It 
Is  a  rule  founded  partly  in  artificial  rea- 
soning, party  in  considerations  of  conven- 
ience, partly  In  the  solicitude  of  courts  of 
equity  to  suppress  multifarious  litigation, 
and  partly  in  the  dictates  of  natural  justice^ 
that  the  rights  of  persons  ought  not  to  be- 
affected  lu  any  suit  without  giving  them  an 
opportunity  to  defend  them.'  In  Harvey  v. 
Harvey,  4  Beav.  215,  it  was  said  that  It 
was  a  question  of  convenience  whether  the 
court  would  i^ulre  all  the  parties  interested 
In  the  subject-matter  to  be  made  parties. 
And  in  Bittisong  v.  Birdsong,  2  Head,  289, 
it  was  held  to  be  a  question  of  discretion, 
rather  than  of  absolute  right  So  It  was 
held  in  Wiser  v.  Blachly,  1  Johns.  Ch.  438, 
by  Chancellor  Kent,  that  the  general  rule 
that  all  persons  whose  interests  may  be 
affected  by  the  decree  must  be  made  parties, 
was  founded  on  convenience,  and  subject  to 
exceptions  and  modifications  according  to 
the  discretion  of  the  court."  In  De  Peyster 
V.  Beekman,  55  How.  Prac.  90,  It  was  held 
that  the  person  creating  the  trust  was  not  a 
necessary  party  to  a  proceeding  to  remove 
a  trustee,  and  that  the  question  as  to  who 
should  be  made  parties  to  such  a  proceeding' 
was  within  the  discretion  of  the  court.  In 
Re  Estate  of  Brick,  9  Civ.  Proc.  R.  401,  It 
was  held,  in  a  proceeding  before  the  sur- 
rogate to  remove  a  trustee  and  appoint  an- 
other in  his  place,  It  was  not  necessary  that 
all  persons  Interested  should  be  made  par- 
ties, but  that  It  was  within  the  discretion  of 
the  court  to  say  who  should  be  made  parties. 
Similar  rulings  were  made  In  Tompkins  v. 
Moseman,  5  Redf.  (Sur.)  405,  and  In  Lane 
V.  Lewis,  4  Dera.  (Sur.)  468.  In  Barclay  v. 
Uoodloe's  Bx'r,  83  Ky.  493  (cited  In  note  on 
page  85  of  Am.  &  Eng.  Enc.  Law),  it  was 
held  that  beneficiaries  are  not  necessary 
parties  to  a  petition  by  a  trustee  for  his 
discharge  and  the  appointment  of  a  new 
trustee.  Here  the  trust  deed  conferred  upon 
the  trustee  the  power  to  name  his  own  suc- 
cessor, but  the  case  is  nevertueless  applica- 
ble, for  It  is  well  recognized  that  where  such 
a  power  is  not  used,  but  resort  is  had  to  the 
court,  the  rules  of  law  apply  the  same  as 
if  no  sucb  power  had  been  conferred. 

Prom  the  foregoing  cases  It  will  be  seen 
that  there  are  very  high  authorities  support- 
ing the  proixisltion  that  the  question  as  to 
who  are  necessary  parties  In  a  proceeding  to 
appoint  a  new  trustee  In  lien  of  one  who  has 
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veslgoed,  or  been  removed,  Is  one  resting  In 
the  aound  discretion  of  the  court.  And  the 
rule  to  this  ^ect  Is  as  well  supported  by  ree- 
«on  as  it  is  by  authority.  One  of  the  reasons 
4i|xiu  which  it  rests  we  have  already  noticed 
*efore  citing  the  authorities.  Another  reason 
arises  out  of  the  practice  in  such  cases.  Un- 
der the  Kugllsh  chancery  practice,  it  was  cus- 
toniaiT  to  refer  the  appointment  of  a  new 
.trustee  to  the  master,  usually  to  approve  of  a 
new  trustee  to  be  appointed.  And  it  seems 
tlwt  the  chancellor  would  not  appoint  a  new 
ti-ustee  without  a  reference  to  the  master,  ex- 
■cept  where  all  pereons  were  represented,  and 
■consented  to  the  appointment.  Hill,  Trus- 
tees, 195, 196,  and  citations.  O'Keeffe  v.  Cal- 
thorpe,  1  Atk.  18.  The  question  being  re- 
ferred to  the  master,  it  was  his  especial  duty 
to  bear  evidence  and  investigate  fully  as  to 
the  suitableness  and  eligibility  of  the  person 
proposed  as  the  new  trustee,  and,  If  no  one 
was  proposed,  then  to  select  a  tit  and  suitable 
person  to  be  appointed.  The  master,  there- 
fore, protected  the  interests  of  the  cestuis  que 
tru^ent,  and  all  others  interested,  so  far  as 
■the  selection  of  a  fit  and  suitable  pers<Mi  to  be 
appointed  as  trustee  was  concerned;  and  in- 
asmuch as  the  sole  question  involved  in  cases 
of  this  character  related  to  the  suitability  of 
the  person  to  be  appointed,  as  we  have  al- 
ready shown,  it  follows  that  every  possible  in- 
terest of  tlie  bencliciary  was  as  fully  pro- 
tected and  guarded  by  the  master  as  it  could 
possibly  have  been  by  a  guardian  ad  litem 
especially  appointed  for  that  puipose.  But 
under  our  practice  the  duties  of  a  master  in 
«i)ancery  are  more  circumscribed;  many  mat- 
ters devolving  upon  the  chnnc^or  himself, 
which,  imder  the  English  practice,  would  be 
4-efen-ed  to  the  master.  So  far  as  we  know, 
in  Georgia  the  selection  of  a  trustee  has  never 
been  referred  to  a  master.  The  chancellor 
hears  evidence,  and  selects  a  suitable  person 
to  be  appointed  trustee,  just  as  he'  woiUd  act 
in  selecting  a  person  to  appointed  re(;eiver; 
and,  this  being  so,  we  see  no  reason  why  the 
intei-csts  of  the  cestuis  que  trustent  would 
stifTer  at  his  hands  more  than  under  the  Eng- 
lish practice  of  refeiTlng  the  question  to  the 
jndster.  Why  might  not  a  judge  of  the  su- 
perior court,  before  there  was  an  express  pro- 
vision of  law  to  the  contrary,  appoint  a  trus- 
tee witiiout  having  the  minor  cestuis  que 
trustent  actually  represented  by  a  guardian 
ad  litem?  After  carefully  selecting  and  ap- 
pointing a  discreet  and  suitable  person  as 
trustee,  and  requiting  ample  security  for  the 
faithfid  performance  of  the  duties  of  the 
trust,  it  may  be  safely  assumed  that  as  this 
action  was  favorable  towards,  and  could  not 
reasonably  be  expected  to  injure,  the  interests 
of  the  cestui  que  trust,  it  was  not  of  vital 
importance  that  he  should  be  a  party.  It  is 
always,  however,  within  the  discretion  of  the 
coui-t  to  determine  whether  or  not  the  cestui 
^ue  trust  should  tie  formally  made  a  party, 
and  a  guardian  ad  litem  appointed  for  him. 
As  a  guide  to  the  exercise  of  that  distTetlou 


In  the  present  case,  the  court  conld  assuredly 
take  into  consideration  the  facts  that  it  had 
before  It  both  parents  of  the  cestuis  que  trust- 
ent, and  knew  their  wishes;  that  one  of  these 
(the  father)  was  the  creator  of  the  trust,  and 
the  other  (the  mother)  was  the  life  tenaar 
of  the  trust  estate;  and  that  there  was  noth- 
ing in  the  proceedings  hostile  to  the  minor 
cestuis  que  trustent,  who  were  remainder- 
men, or  which  had  any  tendency  to  briug 
their  interests  in  conflict  with  those  of  the  life 
tenant.  Under  such  circuiustances,  it  miglK 
well  be  expected  that  the  father  would  be  do 
less  vigilant  in  guarding  the  interests  of  the 
minors  than  a  guardian  ad  litem  formally 
appointed  would  be.  Virtually,  the  father 
was  their  guai-dian  ad  litem,  without  the 
formal  appointment.  In  Brandon  ▼.  Carter 
(Mo.  Sup.)  24  S.  W.  1035,  it  was  held  that  the 
fact  that  minor  beneficiaries  were  represented 
by  attorney,  and  not  by  guardian  ad  litem, 
did  not  vitiate  the  appointment  of  a  new  trus- 
tee; and  in  Koss  v.  Itallroad  Co.,  53  Ga.  514. 
a  decree  affecting  the  rights  of  minors,  for 
whom  no  guardiaji  od  litem  was  appointed, 
but  for  whom  an  answer  was  filed  by  their 
mother,  who  was  their  guardian  by  appoint- 
ment under  the  laws  of  New  York,  was  al- 
lowed to  stand.  Although  this  decree  wa.s 
pronounced  irregular  and  unwise,  it  was  held 
to  be  not  void,  If  had  In  good  faith,  without 
fraud,  and  with  Intent  to  protect  the  minors. 
The  fact  that  the  mothei'  was  guardian  by  ap- 
pointment in  another  state  did  not  make  her 
guardian  hei'e,  nor  authorise  her  to  represent 
the  children  as  guardian  in  the  courts  of  this 
state.  She  was  really  no  more  than  a  dc 
facto  guardian  ad  litem,  if  such  an  expres- 
sion may  be  used.  After  citing  authorities. 
Judge  McCay  says  (page  528):  "The  faUur» 
to  appoint  a  guardian  ad  litem  in  a  regular 
chancery  suit  would  seem,  therefore,  rather 
an  irregularity  than  a  defect,  like  want  of 
service."  Again,  on  pages  530,  531,  he  says: 
'Their  mother  [meaning  the  mother  of  the 
minor  defendants]  appeared  by  acknowledg- 
ment of  service,  as  their  guardian,  and  by 
eminent  counseL  The  only  defect,  so  far  a.4 
the  parties  are  concerned,  was  that  no  formai 
order  was  passed  appointing  a  guardian  a-l 
litem.  A  guardian  did  appear,  the  court  rec- 
ognized that  guai-dlan,  and  throughotrt  the 
whole  proceeding  the  rights  of  the  infants 
were  taken  care  of."  In  Watkins  v.  Lawton. 
69  Ga.  072,  it  was  held  that  where  one,  for 
himself,  and  as  next  of  kin  for  certain  mi- 
nors, filed  a  bill  in  equity,  and  there  was  a 
cross  bill,  to  which  the  mmor  complainants 
were  made  respondents,  they  were.  In  the  ab- 
sence of  fraud,  bound  by  the  decree  rendered, 
though  there  was  no  formal  order  appointing 
the  principal  complainant  In  the  main  bill 
their  guardian  ad  litem.  But  if  we  are  cor-ect 
in  holding  that  the  conrt,  in  its  discretion, 
could  lawfidly  pass  the  order  to  change  the 
trustees  without  making  the  minor  cestuis  qui> 
trustent  parties,  it  Is  unnecessary  to  further 
pursue  the  inquiry  as  to  tiie  grounds  upoa 
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which  that  discretion  was  exercised,  or  as  to 
whether  the  discretion  of  the  court  was  wise- 
ly exercised  in  this  particular  instance.  Even 
if  the  court  erroneously  exercised  its  discre- 
tion, yet,  as  it  liad  Jurisdiction,  its  judgment 
or  decree  would  not  be  void,  and  would  there- 
fore he  upheld,  as  against  a  coliateral  attack 
like  tliat  in  the  present  case.  The  presump- 
tlons  which  attach  in  favor  of  Judgments  and 
decrees  rendered  by  courts  of  general  Jiurlsdlc- 
tion  apply  even  to  formal  orders  passed  by  a 
cliancellor  at  chambers.  Sec  Pease  v.  Wag- 
noa.  93  Ga.  3G1,  20  S.  E.  U37.  In  Milbank  v. 
Crane,  supra,— a  case  iuvolvlug  the  legality  of 
the  appointment  of  a  new  trustee,  but  being 
a  collateral  attack  on  such  appointment, — It 
was  said:  "Tlie  appointment  of  the  new  trus- 
tee la  valid,  even  if  it  should  be  tliought  to 
be  irregular,  or  even  imprudent  and  indis- 
creet, to  make  the  appointment  without  form- 
al notice  to  and  summons  of  those  interested." 
And  in  Dyer  v.  Leach,  91  Cai.  193,  27  Pac 
50S,— a  case  involving  the  same  question,— it 
is  said:  "As  the  attack  made  here  upon  the 
order  of  the  court  appointing  Hlbbard  trustee 
Is  collateral,  it  cannot  be  successful  unless 
such  order  is  absolutely  void,  but  we  do  not 
think  it  void.  The  current  of  authorities  is 
to  the  point  that  in  such  a  case  It  is  dlsci-e- 
tionary  with  the  court  what,  if  any,  notice 
sliall  be  given."  To  the  same  effect  is  the 
language  at  Smith,  J.,  In  Curtis  v.  Smith, 
tiO  Bartk  12:  "It  Is  also  urged  by  the  demui^ 
ring  turtles  that  the  appointment  of  the  plain- 
tiff as  trustee  was  void  for  severs!  reasons, 
among  which  are  the  following:  That  he  was 
appointed  on  petition,  merely,  and  not  by  bill; 
that  the  cestui  que  trust  was  not  a  party  to 
the  proceeding;  and  that  the  other  persons 
contingently  Interested  in  the  fund  were  not 
made  parties.  It  Is  a  sufficient  answer  to 
these  several  points  to  say  that  they  are  mere 
irregularities,  at  the  most  and  do  not  touch 
the  validity  of  the  appointment."  We  do  not 
care  to  oiter  into  a  discussion  of  the  nnmer- 
ona  cases  cited  and  relied  upon  Itf  the  connsd 
for  the  plaintiffs  in  error.  Many  of  them,  by 
the  application  of  the  principles  stated,  can 
be  distinguished  from  the  case  at  bar;  and 
such  of  them  as  cannot  be,  but  which  are  in 
direct  conflict  with  the  conclusion  we  have 
reached,  we  feel  constrained  to  say  are  not, 
in  our  opinion,  supported  by  the  weight  of 
reason  or  authority.  We  are  very  well  sat- 
isfied that  the  court  below  correctly  upheld 
the  appointment  of  Grief  Linch  as  trustee. 

2.  The  next  question  of  vital  Importance  Is 
whether  or  not  the  powers  confen-ed  upon 
the  trustees  named  in  the  deed  made  June 
14,  1846,  passed  to,  and  could  be  legally  ex- 
ercised by.  Grief  Linch,  as  their  successor  in 
the  trust.  In  so  far  as  the  order  of  appoint- 
ment could  accomplish  this  purpose,  it  did 
so,  for  it  expressly  declared  that  Grief  Linch, 
the  new  trustee,  "be  clothed  with  all  the 
powers,  and  subject  to  all  the  responsibili- 
ties, of  the  original  trustees,  upon  his  giving 
bond,  with  good  and  sufficient  security,  in 


the  sum  of  five  thousand  dollars."  We  do 
not  wish  to  be  understood  as  asserting  that 
the  order  appointing  the  new  trustee  could 
confer  upon  him  a  power  of  sale.  If  none  ec- 
lated In  the  original  instrument  by  which 
his  predecessors  were  appointed.  Nor  do  we 
mean  to  say  that,  where  the  original  instru- 
ment did  confer  upon  the  trustees  thei'eby 
appointed  a  iwwer  of  sale,  their  successor 
could  not  exercise  it  unless  the  order  ap- 
pointing him  expressly  so  declared.  But, 
certainly,  if  the  power  was  one  which  could 
legally  pass  from  the  first  trustees  to  their 
successor,  it  was  appropriate  to  so  provide 
in  the  order  of  appointment  At  any  rate, 
the  order  appointing  Grief  Linch  having  un- 
deitnken  to  clothe  him  with  all  the  powers 
possessed  by  Cornelia  M.  MiUen  and  Jacob 
W^aldburg,  It  is  at  least  free  from  attack  be- 
cause of  a  failure  so  to  do.  It  seems  to  be 
a  well-settled  and  time-honored  principle 
that  where  a  will  or  deed  confers  upon  trus- 
tees or  executors  a  power  involving  a  purely 
personal  trust  or  confidence,  and  it  Is  ap- 
parent that  the  testator  or  grantor  expected 
and  intended  that  the  person  appointed  to 
can-y  out  his  direction  should  exercise  a  per- 
sonal discretion  In  so  doing,  the  power  con- 
ferred win  not  pass  to  a  successor  appoint- 
ed by  the  court  Thus,  in  Hibl>ard  v.  Lamb, 
1  Amb.  309,  It  appeared  tliat  the  testatrix,  Es- 
ther Blunden,  by  will,  gave  several  legacies, 
payable  out  of  her  estate;  the  residue  to  be 
disposed  of  in  charity  to  such  persons  and  in 
such  manner  as  her  executors,  or  the  sur- 
vivors of  them,  should  think  fit  Four  ex- 
ecutors were  nominated;  two  of  them  died, 
and  another  became  very  infirm;  and  there- 
upon Lord  Hardwicke  referred  to  the  master 
the  appointment  of  additional  trustees  to 
sustain  the  annuities,  bat  said  the  new  ti-us- 
tees  could  not  dispose  of  the  residue  In  chari- 
ty, it  being  a  trust  confined  to  the  executors 
personally.  Again,  in  4  Vin.  Abr.  •485,  we 
find  reported  a  case  Involving  the  construc- 
tion of  the  will  of  one  Timothy  Wilson, 
wherein  the  testator  provided  that  in  a  cer- 
tain contingency  the  executors  were  to  dis- 
pose of  his  real  and  personal  estate  "to  such 
of  his  relations,  of  his  mother's  side,  who 
were  most  deserving,  and  in  such  manner  as 
they  saw  fit  and  for  such  charitable  uses 
and  purposes  as  they  should  also  think  most 
proper  and  convenient"  One  of  the  trustees 
declined  to  act  and  was  compelled  by  de- 
cree to  assign  the  trust  as  the  master  should 
direct  The  master  of  the  rolls  held  that 
the  power  given  by  the  will  to  the  trustees 
of  distributing  the  testator's  estate  as  they 
saw  fit  was  at  an  end,  and  could  not  be  as- 
signed over;  and  accordingly  directed  that 
one-half  of  the  estate  should  go  to  the  tes- 
tator's relations  on  the  mother's  side,  and 
the  other  tialf  to  charitable  uses.  The  doc- 
trine of  these  ancient  and  respectable  au- 
thorities has,  so  far  as  we  are  informe«l, 
been  followed  down  to  the  present  day.  We 
hai>pen  to  have  before  us  just  now  a  case 
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in  point  on  tbis  qnestion,— that  of  Di-um- 
mond'a  Adm'r  v.  Joues  (N.  J.  Gli.)  13  Atl.  611; 
and  others  to  the  same  effect,  and  In  great 
numbers,  could  easily  be  found.  The  ques- 
tion, however,  is  an  entirely  different  one 
when  the  i>ower  conferred  is  not  merely  uni- 
lateral, but  matter  of  express  covenant  In 
the  deed,  and  not  one  Inyolving  personal 
trust  or  confidence,  but  properly  pertaining 
to  the  office  of  ti'ustee,  and  especially  is  this 
so  when  it  is  a  power  coupled  with  an  inter- 
est. We  think  it  t>ecomes  obvious,  from  an 
inspection  of  the  deed  of  George  D.  Milieu, 
that  It  was  not  his  intention  to  create  in 
Cornelia  M.  Mlllen  and  Jacob  Waldburg  a 
mere  personal  trust  as  to  the  sale  of  his 
estate.  The  instrument,  as  will  have  been 
seen,  espressly  confers  upon  them,  "and  the 
survivor  of  them,  and  the  executors  and  ad- 
ministiutors  of  such  survivor,"  a  power  to 
sell  "upon  such  terms  as  may  to  them,  or 
the  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  seem  ad- 
visable." It  is  therefore  manifest  that  the 
maker  of  this  deed  did  not  contemplate  that 
the  power  should  be  exercised  by  the  named 
trustees  and  none  others,  or  that  it  should 
cease  to  he  operative  in  case  of  their  death 
or  resignation.  Undoubtedly,  under  this 
deed,  the  power  of  sale  would  have  gone  to 
the  "executors"  or  "administrators"  referred 
to,  for  the  deed  expressly  so  declares.  If 
the  word  "successors"  had  also  been  used, 
there  would  be  no  room  to  doubt  that  a  suc- 
cessor duly  appointed  by  the  court  would 
have  succeeded  to  the  powers  of  sale  l>e- 
longing  to  the  original  trustees.  As,  how- 
ever, the  deed  did  not  expressly  extend  the 
power  of  sale  to  the  successors  of  the  trus- 
tees named,  and  as  the  sale  upon  the  validity 
of  which  this  case  turns  was  not  made  by 
Cornelia  M.  Millen  and  Jacob  WaUtburg,  or 
the  survivor  of  them,  or  by  any  executor  or 
administrator  of  such  survivor,  but  by  a 
trustee  appointed  by  the  court,  the  question 
Is,  did  the  power  of  sale  go  to  that  trustee? 
If  so,  he  acquired  it  under  the  order  of  court, 
and  by  operation  of  law,  upon  a  proper  con- 
struction of  the  deed,  and  not  by  the  donor's 
express  declaration.  Under  this  deed,  the 
trustees  were  clothed  with  the  legal  title 
and  estate  in  the  trust  property,  and  the 
same  was  an  estate  in  the  entire  fee,  because 
the  beneficiaries  consisted  of  a  married  wo- 
man, as  tenant  for  Uf e,  and  6t  minor  children 
in  remainder;  and  the  deed  plainly  and  dis- 
tinctly declares  that  the  holding  in  trust 
shall  be  for  the  remainder-men  as  well  as  for 
th«  life  tenant  Besides,  some  of  the  ob- 
jects of  the  trust  clearly  indicate  that  they 
were  to  be  executed  irrespective  of  whether 
the  tenant  for  life  were  alive  or  dead.  For 
instance,  the  power  to  sell  for  the  purpose 
of  paying  the  debts  of  George  D.  Millen  was 
evidently  to  be  exercised  even  if  Mrs.  Mary 
S.  MiUen,  the  life  tenant,  should  die  before 
the  debts  were  all  paid.  Such  being  the 
character  of  the  deed,  we  think  the  power  of 


sale  passed  to  the  duly-appointed  successor 
of  the  original  trustees.  "A  trustee  wh* 
has  been  duly  appointed  under  a  power,  and 
In  whom  the  legal  estate  in  the  trust  proper- 
ty has  been  vested  by  a  propei  conveyance 
or  assignment,  stands  precisely  in  the  same 
situation,  and  is  Invested  with  tbe  same 
powers  and  privileges,  with  referoice  to  the 
trust  estate,  as  If  he  had  been  originally  ap- 
pointed a  trustee,  with  the  exception,  indeed, 
of  discretionary  powers  personally  given  to 
the  original  trustees."  Hill,  Trustees,  18S. 
To  the  same  effect,  see  2  Ferry,  Trusts,  §  5U3, 
where  the  following  language  is  used:  "Bnt, 
where  the  estate  is  transferred  to  trustees 
duly  appointed  under  a  power,  the  trans- 
ferees take  the  estate  and  office  together, 
and  can  exercise  the  power.  But,  where 
the  court  appoints  new  trustees,  it  cannot 
communicate  arbitrary  or  discretionary  pow- 
ers to  them,  unless  the  instrument  of  tmst 
confers  such  powers  upon  the  trustees  for 
the  time  being,  or  they  are  annexed  to  the 
office.  If  a  power  is  given  to  a  tmstee,  bis 
heirs  and  assigns,  and  a  new  tmstee  is  ap- 
pointed, and  a  vesting  order  made,  the  new 
trustee  may  execute  the  power  under  the 
word  'assigns.' "  In  Johnson  v.  Gushing,  4 
Sbars.  &  B.  Lead.  Cas.  Real  Prop.  p.  6,  we 
find  an  elaborate  diecussion  concerning  the 
execution  of  powers  by  a  surviving  donee, 
or  by  substitute.  On  page  53  the  following 
language  occurs:  "As  to  a  power  given  to 
executors,  the  old  rule  was  that  where  a 
mere  power  was  given  to  executors,  by  name, 
then,  if  one  died,  the  survivor  or  sorvivors 
could  not  execute  the  power;  but  If  there 
were  a  devise  to  the  execubora,  to  sell,  then 
the  survivor  or  survivors,  having  a  power 
coupled  with  an  interest,  could  execute  the 
power.  Co.  Lltt  133a.  This  distinction  is 
recognized  in  many  modem  authorities,  and 
the  conclu^on  may  be  drawn  that,  while  a 
power  coupled  with  an  interest  will  survive 
the  death  of  one  of  its  donees,  a  naked 
power  wiU  not";  citing  Franklin  v.  Osgood, 
14  Johns.  553;  BarUett  v.  Sutherland.  21 
Miss.  395;  Peter  v.  Beverly,  10  Pet  532: 
Williams  V.  Veach,  17  Olilo,  171;  Parrott  v. 
Edmondson,  61  Ga.  332;  Coleman  v.  McKis- 
ney,  3  J.  J.  Marsh.  216;  Boss  t.  Clore.  3 
Dana,  189.  It  must  not  be  understood  that 
the  "interest"  referred  to  in  the  expression, 
"power  coupled  with  an  interest"  means  a 
personal  beneficial  interest  on  the  part  of 
the  donee  of  the  power.  The  phrase  just 
quoted  simply  means  that  tbe  donee  la  pos- 
'  sessed  of  the  legal  estate,  or  of  a  right  there- 
in. See  page  24  of  the  volume  last  above 
mentioned,  and  the  cases  there  cited.  In 
I>rummond's  Adm'r  v.  Jones,  aupra,  it  was 
held  that  "where  the  power  is  ann^ed  to 
the  office  of  executor,  and  it  Is  created  to 
enable  an  executor  to  perform  hla  duties 
there,  although  the  words  creating  It  Indi- 
cate that  tbe  donee  may  exercise  discretion, 
yet  It  will  be  held  to  belong  to  the  oflBce,  and 
may  be  exercised  by  any  person  wbo  may 
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happen  to  fill  the  office."  And  see  Farrar  v. 
McCue,  80  N.  Y.  142,  in  which  It  was  held 
that  a  power  of  sale  conferred  by  will  upoa 
executors  passed  to  new  trustees  appointed 
by  the  court  In  their  stead.  The  case  which, 
upon  its  facts,  is  most  nearly  in  point  ax>oh 
the  question  now  under  consideration  Is  that 
of  Park  HeijThts  Co.  v.  Oettinger,  53  Md.  46. 
We  commend  to  the  careful  consideration  of 
all  interested  the  able  opinion  of  Irring,  J., 
and  the  authorities  cited  by  him,  which  we 
thlnlc  atmndantly  sustain  our  conclusion  in 
the  present  case  that  the  power  of  sale  con- 
ferred by  the  deed  of  George  D.  Milieu  upon 
Ck»ruella  M.  Millen  and  Jacob  Waldburg  pass- 
ed to,  and  could  be  legally  exercised  foy. 
Grief  Linch,  their  successor  In  the  trust  un- 
der the  court's  appointment. 

3.  There  is  one  other  question  requiring 
brief  notice  at  our  hands.  It  will  have  been 
observed  that,  In  tiie  petition  presented  to 
the  court  by  Cornelia  M.  Mtllen  and  Jacob 
Waldhurg  to  t>e  relieved  of  the  tmst.  It 
was  recited  that  they  bad  paid  all  the  debts 
of  George  D.  Millen;  and  it  was  accordingly 
Insisted  by  counsel  for  the  plalnttCts  In  error 
that  inasmuch  as  the  trust  deed  declared 
that,  out  Of  the  proceeds  derlred  from  the 
sale  of  the  grantor's  property,  ttie  tmsteee 
should  pay  all  of  his  debts,  and,  after  the 
payment  of  the  same  "to  hold  the  rest  and 
residue  of  said  estate,  real  and  personal," 
upon  the  trusts  already  mentioned,  the  pow- 
er of  sale  had  become  exhausted  before  any 
change  of  trustees  was  made.  We  think  a 
complete  answer  to  this  contention  wUl  ap- 
pear from  an  examtitation  of  the  deed  of 
tmst.  The  power  of  sale  was  undoubtedly 
broad  enough  to  comprehend  all  the  proper- 
ty conveyed  by  the  deed,  and  it  is  evident 
that  the  grantor  did  not  intend  to  confine  ttie 
exercise  of  this  power  to  the  one  purpose  of 
raising  a  suiacient  sum  of  money  to  pay  off 
bis  indebtedness.  He  evidently  tieUeved 
the  jffoperty  In  question  was  worth  more 
than  enongh  to  settle  all  his  detrts,  and  the 
facts  show  tlist  tie  was  right  in  so  belieTlng. 
The  language  of  the  deed  itself  leaves  no 
room  to  doubt  that  George  D.  Milieu  Intend- 
ed that  the  original  trustees  should  tiave  the 
power  to  sell,  not  only  for  the  purpose  of 
paying  his  debts,  but  also  for  reinvestment. 
This  will  become  apparent  from  a  mere 
glance  at  tl>e  words  used  in  the  deed  at  the 
conclusion  of  the  clause  investing  the  trus- 
tees with  the  power  of  sale.  After  express- 
ly giving  to  them  the  power  to  sell  and  dis- 
pose of  any  or  all  of  the  property  conveyed, 
the  following  words  are  used:  "Ueluvesting, 
however,  so  much  of  the  proceeds  derived 
therefrom  as  may  not  be  necessary  to  pay 
off  the  debts  of  the  said  George  D.  Millen, 
upon  the  same  uses  and  trusts  as  are  here- 
inbefore mentioned."  The  language  Just 
quoted,  in  connection  with  other  portions  of 
the  deed,  establishes  beyond  controversy, 
we  think,  the  correctness  of  the  proposition 
stated  in  the  third  headuota. 


4.  The  charge  of  the  court  amounted,  in 
substance,  to  a  direction  that  the  jury  should 
find  in  favor  of  the  defendant  The  case 
was  absolutely  controlled  by  the  legal  prin- 
ciples which  we  have  announced  and  endeav- 
ored to  sustain  in  the  foregoing  divisions 
of  this  opinion.  Our  views  of  the  law  coin- 
cide entirely  with  those  entertained  by  the 
eminent  trial  Judge;  and  if  these  views  are 
correct  the  only  verdict  legally  possible,  from 
the  undisputed  facts,  was  tliat  which  the 
Jury  returned,  and  consequently,  his  honor 
committed  no  error  in  giving  the  direction 
above  mentioned.    Judgment  af^rmed. 


CENTRAL  RAIIJROAD  &  BANKING  CO. 

V.  JACKSON. 

(Supreme  Court  of  Georgia.     July  23,  18H.) 

CONTIXDAMCR    IK    ClVIL  ClBM  —  At.TBKATI05  OV 

Complaint— IsNORAMOE  of  DBfBNDANT. 
TIte  declaration,  as  filed,  recorded,  and 
served,  beins  for  damaees  to  lot  of  land  No. 
,  and  flbe  some  ha-nng  been  altered  by  ndd- 
hig  an  "a"  to  each  of  the  words  "lot"  and  ''No.," 
and  by  filling  the  blank  with  four  numbers,  so  as 
to  maJce  the  complaint  apply  to  four  lots  of  land 

I  instead  of  to  one  only,  and  it  appearing  that 
the  counsel  representing  the  defendant  at  the  trial 
had  no  previous  knowledge  of  this  alteration,  and 
it  not  appearing  that  any  notice  of  the  same  had 
been  given  to  or  served  upon  them,  or  upon  their 
predecessor  in  the  management  of  the  cause,  who 
was  dear],  it  was  a  good  ground  for  a  continu- 

I  ance  that  counsel  were  surprised  to  find  the  decla- 
ration in  this  condition,  they  stating  in  their  places 
that  they  were  wholly  ignorant  of  the  alteration 
until  the  case  was  callc>d  for  trial,  and  for  that 
roason  were  not  prepared  to  go  to  trial  on  the 
question  of  damages  to  tliree  of  the  lots,  but  were 
prepared  as  to  one  only.  'The  court  erred  in  re- 
fusing a  continuance,  or,  at  least,  in  not  postpon- 
ing the  triai  for  such  time  as  would  be  reason- 
able for  making  preparatico,  in  view  of  the  chan- 
ged state  of  the  declaraUon. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Houston  county; 
A.  C.  Riley,  pro  liac  Judge. 

Action  by  G.  H.  Jackson,  trustee,  against 
the  Central  Railroad  &  Banking  Company 
for  damage  to  land.  Judgment  for  plaintiff, 
and  defendant  brings  error.     Reversed. 

Steed  &  Wlmberly  and  John  R.  Cooper,  for 
plaintiff  in  error.  M.  O.  Bayne,  for  defend- 
ant in  error. 

PER  CURIAM.    Judgment  reversed. 


ROCKMORE  v.  CULLEN  et  aL 

(Supreme  Court  of  Oeo^io.    July  23,  ISOi.) 

SoiT  IK  Jl'stiob'b  Court— Opbk  Accoumt— Am- 

D^viT  OF  Plaintiff— SwoR^  Denial 

BY  Defendant. 
Under  tho  act  of  September  26.  1883, 
when  the  plaintiff  in  a  suit  upon  an  open  acconnt 
in  a  justice's  court  hoa  duly  proved  his  account  by 
written  aflSdavit,  the  introduction  of  tliat  affidavit 
in  evidence  to  the  jury,  on  the  trial  of  an  appeal 
taken  by  the  defendant  is  conclusive  npon  tiie 
right  of  the  plaintiff  to  recover,  miless  the  de- 
fendant has  filed  his  written  affidavit  denying  the 
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justice  and  fairness  of  the  whole  or  some  part  of 
the  account.  An  unsworn  plea  will  not  suffice 
as  a  substitute  for  the  aflSdavit  required  of  the 
defendant  bj  the  statute,  nor  will  a  sworn  plea, 
nnless  the  oath  thereto  be  in  writing. 
(SyUabna  by  the  Court) 

Error  from  superior  court,  Walton  county; 
N.  L.  Hutchlns,  Judge. 

Action  by  Cullen  &  Newman  against  E.  M. 
Rockmore  on  an  open  account  After  a 
verdict  for  plaintiffs,  the  cause  was  remored 
to  the  superior  court  by  certiorari,  where 
the  writ  was  oven-uled,  and  defendant 
brings  error.    Afflrmed. 

The  following  Is  the  official  report: 

CuIIen  &  Newman  obtained  a  verdict  in  a 
mngistrate's  court  against  Rockmore,  who 
took  the  case  by  certiorari  to  the  suiierlor 
court,  where  the  certiorari  was  overruled,  to 
which  ruling  Rockmore  excepted.  The  judge 
of  the  superior  court  ruled  that  while  the 
verdict  was  not  technically  legal,  because  of 
the  method  of  calculating  the  Interest,  it 
appearing  that  substantial  justice  was  done, 
the  certiorari  was  dismissed,  and  judgment 
affirmed.  The  suit  was  upon  an  open  ac- 
count for  ^2.37  principal,  $26.03  interest, 
was  returnable  to  the  May  term  of  the  mag- 
istrate's court,  and  there  was  personal  serv- 
ice. No  plea  was  ffied  nor  appearance  made 
at  that  term,  and  judgment  was  rendered 
by  the  magistrate  against  defendant.  In 
bis  petition  for  certiorari,  petitioner  alleged 
that  he  was  prevented  from  being  at  the  court 
and  entering  bis  plea,  on  account  of  a  sudden 
attack  of  severe  illness  on  his  way  to  court, 
information  of  which  he  sought  to  and  did 
convey  to  the  Justice  before  the  case  was 
brought,  who  disregarded  the  information 
and  entered  judgment  The  magistrate  in 
tats  answer  said  that  the  case  was  called  in 
Its  order;  that  the  court  sent  after  Rock- 
more, after  he  had  been  called  by  the  con- 
stable, and  the  parties  returned  and  an- 
swered tliat  Rockmore  was  diiink;  that  the 
court  had  no  notice  from  defendant  that  he 
could  not  attend  or  bad  any  intention  of 
filing  a  defense;  and  that  the  court  met 
-Rockmore  that  morning,  and  had  a  conver- 
sation with  him,  and  had  no  notice  of  his 
being  dissatisfied  with  the  Judgment  until  he 
came  to  give  bond  and  appealed  to  a  jury; 
that  when  the  trial  came  on  appeal  both 
parties  announced  ready,  and  plaintiUs' 
counsel  introduced  the  account,  and  closed; 
that  then  defendant's  counsel  offered  to  in- 
troduce some  of  the  goods  as  bought  of 
plaintiffs,  and  to  testify  himself,  which  was 
objected  to  by  plaintiffs'  counsel  upon  the 
ground  that  there  was  no  plea  filed  at  the 
first  term,  nor  any  filed  at  that  term  under 
oath,  as  required  by  law;  that  at  that  time 
defendant  offered  to  swear  to  the  plea  oral- 
ly, without  attaching  affidavit,  which  was 
objected  to  by  plaintiffs'  counsel,  and  this 
objection  was  sustained;  and  that,  there  be- 
ing no  more  evidence  offered,  defendant 
picked  np  liis  plea  and  walked  out,  the  case 
dosed,  and  the  Jury  found  for  plaintiffs, 


principal  $42.37,  Interest  $2G.03,  and  costs. 
The  pleas  offered  were  pleas  of  not  indebted, 
and  that  the  goods  and  other  articles  pur- 
chased of  plaintiffs  were  not  such  as  weie 
recommended  to  defendant,  and  defendant 
was  not  bound  by  the  contract  made  witli 
plaintiffs.  The  answer  was  not  traversed. 
The  petition  for  certiorari  alleged  that  when 
the  case  was  called  for  trial  before  the  Jury 
petitioner  offered  to  file  bis  pleas,  wtalcb  was 
objected  to  because  they  were  not  sworn  to, 
which  objection  the  court  sustained;  tliat 
petitioner  then  offered  to  swear  to  or  verify 
the  same  then  and  there,  and  asked  the 
magistrate  to  swear  him  to  the  same:  that 
philntiffs'  counsel  objected,  because  the  pleai 
were  not  filed  and  sworn  to  at  the  first  term, 
which  objection  the  court  sustained;  that 
plaintiffs  then  tendered  their  open  account 
in  evidence,  and  closed;  that  petitioner  was 
then  sworn  in  his  own  behalf,  and  proceed- 
ed by  his  own  testimony  to  show  wby  plain- 
tiffs were  not  entitled  to  recover  on  the  ac- 
coimt,  but  plaintiffs'  counsel  insisted  that 
petitioner  was  not  entitled  to  be  heard  and 
sworn  In  his  own  liehalf,  which  contention 
was  sustained  by  the  court,  and  the  Jury  re- 
tired, and  returned  their  verdict;  that  peti- 
tioner insisted  that  part  of  the  account  sned 
upon  was  for  a  lot  of  Jewelry  set  forth  in  a 
list  attached  to  this  petition  (no  such  list 
was  attached,  so  tar  as  the  record  shows), 
and  that  the  Jewelry  as  sold  and  sent  him 
was  of  no  merchantable  value,  and  not  of 
the  best  quality  of  Jewelry  to  be  had,  as 
gnarantled  by  plaintiffs  and  shown  by  said 
list,  because  it  was  nothing  but  brass,  and 
not  gold  plated,  and  hence  the  plea  of  fail- 
ure of  consideration,  and,  this  item  being 
more  than  the  principal  sued  for,  plaintiffs 
were  not  entitled  to  recover  any  sum.  The 
errors  alleged  were:  Because  the  verdict 
was  contrary  to  law  and  evidence:  because 
of  error  In  refusing  to  allow  the  plea  to  be 
filed;  error  in  refusing  to  allow  petitioner  to 
swear  to  and  verify  the  pleas;  error  in  re- 
fusing to  allow  him  to  testify  In  his  own 
behalf;  and  because  instead  of  faOkOS  in- 
terest being  dne,  if  plaintiffs  were  entitled 
to  recover  at  all,  the  correct  amount  is  only 
$12.20. 

0.  H.  Brand,  for  plaintiff  In  error.    Napier 
&  Cox,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 


MONTAGUE  et  al.  v.  CHATTANOOG.\,  R. 
&  C.  R.  CO. 

(Supreme  Court  of  Georgia.    July  30,  1891.) 

Lien   vor   Materials  —  SiiT    to    Fobkcloss  — 

Amendment  of  Declaration-— Suit  aoain'st 

Owner  Alone— Dismissal 

1.  An  action  against  a  railroad  company  by 

a  mnterial  man  to  enforce  a  statutory  lien  upon 

the  railroad  for  the  price  of  materials  sold,  not  to 

the  compan.T,  but  to  a  contractor,  is  not  aoienil- 

able  so  as  to  charge  the  comttany  as  a  debtor  to 
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the  plaintiff  for  the  valae  of  the  material,  ai 
ir<>o<]s  sol;l  and  delivered,  or  as  goods  of  the 
jilaintifl  used  and  appropriated  by  the  company 
in  constructing  its  railroad.  Such  an  amend- 
ment would  introduce  a  wholly  new  and  dis- 
tinct cause  of  action. 

2.  In  respect  to  the  dismissal  of  the  action 
nfter  the  proposed  ameniment  was  disallowed, 
the  ease  is  ruled  by  Ixjmbard  t.  Trustees,  73 
Ga.  322,  and  Castleberry  v.  Johnston,  17  S.  B. 
772,  92  Ga.  499. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Floyd  cooDty; 
SV.  M.  Henry,  Judge. 

Action  by  Montague  &  Co.  against  the  Chat- 
tanooga, Rome  &  Colmnbus  Railroad  Com- 
pany for  materials  furnished,  and  to  foreclose 
a  Iten  for  the  same.  On  a  judgment  dismiss- 
ing the  action,  plaintiffs  bring  error.  Affirm- 
ed. 

The  following  is  the  official  report: 

The  petition  of  Montague  &  Co.  alleged: 
They  are  material  men,  and  persons  fur- 
nishing material  for  improving  real  estate. 
As  such,  on  March  5,  1888,  they  furnished 
the  Chattahoochee  Brick  Company  railroad 
culvert  pipe,  for  which  It  promised  to  pay 
tbem  $167.40  principal,  besides  interest,  which 
sums  are  past  due,  unpaid,  and  owing  to 
Iietltloners,  and  due  them  for  165  pieces  of 
such  pipe  sold  and  delivered  by  them  to  the 
brick  company,  which  was  of  the  value  of 
'  said  sum  of  money.  The  Chattahoochee  Brick 
Company  are  the  principal  contractors  for  the 
bnllding  and  equipment  of  the  Chattanooga, 
Rome  &  Columbus  Railroad  through  the 
counties  of  Floyd  and  Chattooga,  and  used 
said  pipe  in  building  the  said  railroad  through 
Floyd  county.  The  pipe  is  fastened  and  oth- 
erwise secured  to  the  railroad  track,  roadlsed, 
nnd  right  of  way,  and  especially  to  that  part 
of  the  same  In  Floyd  county,  at  a  certain  por- 
tion of  the  road  mentioned.  Petitioners  have 
fnlly  complied  with  their  contract  for  fur- 
nishing the  pipe  to  the  brick  company,  and 
have  takoi  no  personal  security  for  the  debt, 
and  have  no  security  therefor  except  under 
their  lien  herein  asserted.  Within  three 
months  from  the  time  the  pipe  was  furnished, 
petitioners  recoiled  their  claim  of  lien,  in 
the  office  of  the  cierk  of  the  superior  court  of 
Floyd  county,  the  claim  of  lien  being  set  out 
in  the  declaration,  and  being  a  claim  on  the 
railroad,  and  a  cei-tain  part  of  it  described, 
lying  in  Floyd  county,  which  was  sublet  to 
J.  H.  Powers  by  tlie  Chattahoochee  Brick 
Company.  The  lien  was  claimed  for  furnish- 
Inj;  the  railroad  company  with  1G5  pieces  of 
railroad  culvert  pipe,  shipped  March  5,  1888, 
of  the  value  of  $l(i7.40,  which,  with  accrued 
interest,  is  due  Montague  &  Co.  for  said  ma- 
terial, "which  was  used  by  said  company  In 
tlic  construction  of  its  line  of  railroad  in  said 
county  of  Floyd,  and  the  same  and  every 
part  thereof  is  now  unpaid.  Said  pipe  or  ma- 
terial was  received  and  used  and  put  in  said 
company's  roadbed  by  said  Chattahoochee 
Brick  Company,  the  chief  or  principal  con- 
tractors of  said  line  of  road.  Montague  & 
Co.    assert    this    their    lien    for    said    sums 


against  said  railroad  as  against  the  true 
owner  or  owners,  as  by  statute  provided." 
The  petition  further  alleged  that  petition- 
ers- began  this  action  for  the  recovery  of 
the  amount  due  them  within  12  montlis  from 
the  time  the  same  became  due  and  payable. 
Process  was  proyed  against  the  railroad  com- 
pany, and  for  foreclosure  of  the  lien  Claimed, 
The  action  was  brought  in  Floyd  superior 
court  July  21, 1888.  On  June  21,  1888,  plain- 
tiffs served  the  railroad  company  with  notice 
of  their  lien,  and  their  purpose  to  estabiisb- 
the  same  to  enforce  the  payment  of  their 
debt.  In  October,  1888,  the  railroad  company 
pleaded  not  indebted,  and  denying  that  plain- 
tiffs  had  any  lien  on  the  railroad  and  its  prop- 
erty. In  January,  1890,  plaintiffs  amended- 
their  declaration,  alleging:  Defendant  was- 
served  with  notice  in  writing  of  their  lieu,, 
and  their  purpose  to  foreclose  It,  on  June  21,. 
1SS8,— nine  months  before  defendant  settled 
with  the  brick  company,  on  March  21,  1889. 
Defendant  paid  the  brick  company  a  sum> 
largely  in  excess  of  plaintiffs'  debt,  in  full 
settlement  of  their  contract  for  the  construc- 
tion of  the  road.  The  brick  company  bad  ac- 
tual notice  of  plaintiffs'  lien  and  its  record, 
and  in  May,  1888,  admitted  their  liability  tO' 
plaintiffs  oa  this  debt,  and  promised  to  pay 
it,  but  have  never  paid  it,  nor  any  part  of  it, 
and  now  refuse  to  pay  it.  The  brick  com- 
pany is  liable  therefor  to  plaintiffs,  because  It 
used  the  pipe  in  the  constnictlon  of  the  rail- 
road, knowing  it  was  plaintiffs'  property,  and 
not  paid  for  by  any  one,  and  though  it  so  used 
the  pipe,  and  promised  at  that  time,  and 
shortly  aftei-wards.  to  pay  for  It,  It  deiayeit 
the  fulfillment  of  the  promise  until  it  flnally 
refused  to  pay.  The  brick  company  bos  ei- 
ther been  paid  the  funds  due  plaintiffs,  and 
holds  them  for  plaintiffs'  use  and  benefit  or 
the  railroad  company  has  the  funds  held 
back  in  the  final  settlement  with  the  brick 
company,  and  now  holds  the  same  for  plain- 
tiffs' use,  but  refuses  to  pay  plaintiffs.  Both 
the  railroad  and  brick  companies,  on  the  Aaj 
of  tlieir  final  settlement,  and  long  before, 
knew  tliat  the  debt  was  owing  to  plaintiffs, 
and  unpaid,  and  that  they,  and  each  of  them, 
were  liable  therefor,  and  yet  each  is  seeking 
to  evade  the  same,  as  if  by  common  consent 
The  brick  company  lias  actual  notice  of  th» 
pendency  of  plaintiffs'  suit  and  had  at  and' 
long  before  the  final  settlement,  and  ex- 
pressed its  indifference  with  regard  to  the 
suit  The  debt  was  due  plaintiffs.  In  the  first 
instance,  by  the  brick  company,  and  after- 
wards became  due  plaintiffs,  in  the  second  in- 
stance, by  the  railroad  company,  and  it  is  now 
due  by  each.  Plaintiffs  prayed  that  the 
brick  company,  a  corpoiation  domiciled  in 
Fulton  county,  might  be  made  a  party  defend- 
ant and  required  to  interplead  therein.  On 
Januarj'  17,  1800,  this  amendment  was  al- 
lowed, and  an  order  passed  tliat  the  brick 
company  be  made  a  party  defendant  and 
be  8e;-ved.  On  December  4,  1890,  an  order- 
was    passed    reciting    tbat    the    brick    corn- 
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pany  had  not  been  Eerred,  and  It  was  or- 
dered that  it  be  aerred  at  ouce;  and  on  Janu- 
ary 27,  1891,  It  was  served  by  the  sheriff  of 
PultMi  county.  It  demurred  on  the  following 
grounds:  Because  it  appears  from  the  peti- 
tion that  it  is  a  citizen  of  Fulton  county,  and 
the  superior  court  of  that  county  alone  has 
Jurisdiction  of  plaintiffs'  suit;  because  the 
suit  should  have  been  brought  within  one  year 
from  the  filing  of  plaintiffs'  Hen;  and  because 
no  sufSclent  or  legal  cause  of  action  is  set  out 
against  the  brick  company.  The  case  coming 
on  for  hearing,  plaintiffs  amended  as  follows: 
Powers,  as  a  subcontractor  on  the  railroad, 
■ordered  tlie  pipe  from  them,  but  never  used 
it,  because  be  failed,  as  such  contractor,  be- 
fore the  pipe  arrived  on  the  road,  and  it  was 
used  by  the  brick  company,  who  took  from 
Powers  his  contract,  and  did  the  work  Powers 
undertook  to  do  by  bis  contract  Before  this 
suit  was  begim,  or  their  lien  filed  for  record, 
Powers  became  insolvent,  and  Is  so  at  the 
time  of  filing  this  amendment,  and  for  these 
causes  was  not  sued.  The  brick  company  has 
been  paid  by  the  railroad  company  for  the 
pipe,  but  at  no  time  has  the  brick  company 
paid  therefor,  but  is  indebted  to  plaintiffs  for 
the  same  $167.40,  with  interest.  Plaintiffs 
offered  the  following  amendment,  which  the 
-court  refused  to  allow:  "If,  for  any  reason, 
plaintiffs  are  not  entitled  at  law  to  bare  their 
special  lien  established  against  the  railroad 
company,  the  railroad  company  having  got 
the  pipe,  and  appropriated  it  to  its  exclusive 
ose,  plaintiffs  are  entitled  to  recover  the  val- 
ue thereof,  and  pray  they  may  recover  gener- 
ally against  the  railroad  company,  and  liave 
verdict  and  judgment  accordingly  for  the  sum 
due,  as  in  ordinary  actions  for  debt  on  im- 
plied contracts.  For  these  causes,  and  others 
set  {)ut  in  this  cause,  plaintiffs  pray  that  they 
may  recover  generally  against  the  railroad 
company,  as  in  suits  on  accounts  and  other 
oi-dinary  debts,  and  for  this  reason  they  ask 
It  may  be  converted  into  a  suit  for  that  pur- 
pose." The  action  was  dismissed  upon  the 
written  demurrer,  and  upon  an  oral  motion  to 
dismiss  made  by  the  defendants.  To  this 
ruliiifr.  and  to  the  refusal  to  allow  the  amend- 
ment last  above  mentioned,  plaintiffs  except- 
ed. 

Heni-y  Walker,  for  plaintiffs  in  eiTor.  Pou- 
ch^ &  Fouch6  and  J.  Brauham,  for  defend- 
ant in  error. 

PER  CURIAM.    Judgment  afflnned. 


BOOZ  v.  B.\TTEY. 

(Supreme  Court  of  Georgia.    Aug.  6,  1894.) 

Afpiai,  rsoM  JtisTicB— Plea  Filbd  ih  Sopebiok 

COUKT. 

After  the  defendant  in  a  suit  upon  a 
promissory  note,  bronglit  and  tried  in  a  justice's 
court,  has  established  in  that  court  the  defense 
of  payment,  failure  to  reduce  the  defense  to 
v-riting  before  the  jury  is  stricken  in  the  supe- 


rior court  to  try  an  appeal  taken  by  the  plaintilX 
will  not  preclude  the  filing  of  a  proper  plea  of 
payment  then  tendered,  unless  it  amrmatively 
appears  tliat  some  injustice  will  be  done  the 
plaintiff  by  allowing  the  plea  to  be  filed.  Where, 
on  the  contrary,  it  affirmatively  appeared  that 
the  same  defense  sought  to  be  set  up  by  the  plea 
was  litigated  in  the  justice's  court.  It  was  error 
not  to  permit  tlie  plea  to  be  filed.  This  ruling  is 
made  in  full  view  of  the  acts  of  September  2*>, 
1883  (Acts  1882-83,  p.  103);  October  15,  ISS.'J 
(Acts  1884-85,  p.  97);  and  October  16,  1S91 
(Acts  1890-91,  p.  111). 

(Syllabus  by  the  Court,) 

Error  from  superior  court  Polk  county;  W. 
M.  Henry,  Judge. 

Action  by  O.  M.  Battey,  transferee  of  Bat- 
tey  &  Hamilton,  against  M.  A.  Booz,  ou 
promissory  notes.  Judgment  for  plalntifiT. 
Defendant  brings  error.     Reversed. 

The  following  is  the  otBcial  report: 

G.  M.  Battey,  aa  transferee  of  Battey  & 
Hamilton,  sued  Mrs.  Booz  In  three  separate 
suits  in  a  Justice's  court  upon  promissory 
notes  made  by  her  to  Battey  &  Hamilton, 
tbree  in  number,  aggregating  $180  principal, 
one  dated  February  26,  18S5,  and  the  other 
two  November  26,  1865,  and  all  transferred 
to  Battey,  by  Battey  &  Hamilton,  on  Febru- 
ary 1,  1888.  The  tbree  cases  were  appealed 
to  the  superior  coml,  and  there,  on  motloa  of 
plaintiff's  counsel,  were  consolidated.  Plain- 
tiff moved  for  a  judgment  for  the  amount  of 
the  notes,  because  no  written  pleas  bad 
been  filed  to  tbe  suits  in  t&e  court  below, 
they  being  on  unconditional  contracts,  nor 
had  any  written  pleas  been  filed  In  the  su- 
perior court  Defendant's  counsel  then  of- 
fered the  following  written  pleas,  in  brief: 
Before  the  institution  of  the  suit  she  fuiIy 
paid  and  discharged  all  of  the  notes,  in  tbe 
following  manner:  For  the  year  1885  she 
had  an  arrangement  with  Bonner  &  B«nner. 
tenants  ou  her  farm  in  Floyd  county,  tliat 
the  rents  due  her  by  them,  $500,  vrere  to  be 
paid  Battey  &  Hamilton,  who  then  owned 
tlie  notes  sued  on.  Said  tenants,  during  tbe 
fall  of  1885,  turned  over  to  Battey  &  HamU- 
ton,  as  agents  of  defendant  enough  cotton 
to  pay  off  the  $500  rent,  to  wit  14  iMdea.  and 
she  directed  Battey  &  Hamilton  to  keep 
enough  of  the  rent  cotton  to  pay  off  all  tbe 
notes,  and  to  pay  her  the  balance.  Tbey- 
coUected  said  rent  of  $500,  appropriated  tbe 
money  to  tlielr  own  use,  and  failed  to  give 
her  credit  on  the  notes.  When  the  notes 
were  given,  it  was  agreed  lietween  her  and 
them  that  the  notes  were  to  be  paid  off  in 
this  manner,  and  they  were  so  paid.  Dur- 
ing 188C  and  since,  and  during  the  fall  of 
1885,  after  the  notes  were  so  paid,  ahe  de- 
manded tbe  notes  from  Battey  &  Hamilton, 
and  the  balance  of  the  rent  due  her,  and  so 
paid  to  them,  and  they  refused  to  cancel  the 
notes  or  turn  them  over  to  her,  and  pay  her 
the  baLonce  due  on  the  rents. .  Further,  that 
G.  M.  Battey,  as  her  agent  on  December  16, 
1885,  swore  out  a  distress  warrant  against 
the  Bonners  for  rent  due  her  during  iSSo. 
and  on  the  first  Tuesday  in  March,  18S6,  col- 
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jetted  $115  wlilch  was  *ne  her,  and  e.ppto- 
l>riated  It  to  bis  own  use,  wbicli,  according 
to  tbe  agi'eeinent,  sbould  bare  been  applied 
to  the  payment  of  said  notes,  If  anything  re- 
mained dne  on  them.  Ou  March  29,  18S8, 
he  collected  9100  on  tlie  dlsti-esa  warrant, 
wUlcb  he  appropriated  to  bis  own  use,  and 
which  sbould  hare  also  been  credited  on  the 
notes,  if  anything  was  due  on  them.  De- 
fendant's coonsel  also  proposed  to  show  to 
the  conrt  that  all  of  the  cases  were  defended 
in  tbe  justice's  court  on  the  defense  of  pay- 
ment, gained  by  the  defendant,  and  appealed 
by  plaintiff  to  tbe  supei'ior  court;  that  no 
point  or  objection  was  ever  made  in  the 
court  below  on  the  trial,  nor  at  any  other 
time,  because  tbe  defense  set  up  and  insist- 
ed upon  was  not  reduced  to  writing  In  tbe 
court  below,  these  facts  all  being  stated  by 
counsel  and  tftkrai  as  true  by  tbe  court,— all 
of  which  was  oven-uled  by  the  eoui-t  and 
upon  motion  of  p&lntllTs  counsel  the  plea 
above  set  out  was  disallowed,  and,  over  the 
objection  of  defendant's  counsel,  Judgment 
rendered  by  the  court  for  tbe  whole  amount 
of  the  notes.  Defendant  excepted  to  tbe  re- 
fusal to  allow  her  to  make  the  showing 
above  stated,  to  the  refusal  to  allow  ber 
plea,  and  to  tbe  refusal  to  allow  any  issue  to 
be  submitted  to  the  Jury,  and  rendering 
Judgment  for  pialnttfT. 

A.  Richardson,  Blauce  &  Fielder,  and  Col- 
Tille  &  Noyes,  for  plaintlflf  in  error.  Irwin 
&  Biinn,  for  defendant  in  eiTor. 

TER  CURIAM.     .Tudgment  reversed. 


CARTBR  T.  DARNELL. 
fSupreme  Court  of  Georgia.     .Ttily  30.  1894.) 

SfIT  BI  AnMISISTHATOK— EXPCI/SIOS  OF  InTKCDER 

ON  Land — Partitiok  op  Estate— Bpff.ct. 
An  administrator  does  not  lose  possession 
of  land,  or  the  right  to  expel  an  intruder,  by  rea- 
son of  having,  previously  to  the  intrasion  com- 
plained of,  caused  the  lands  of  his  Intestnte  to  \>e 
jwirtitioned  in  kind  among  the  heirs  at  law;  the 
parcel  in  controversy  not  having  been  taken  pos- 
M':<Hion  of  by  the  heir  to  whom  it  was  assigned, 
and  the  adniinistrntor  not  having  parted  with  his 
possession  to  any  one.  but,  on  the  contrary,  bav- 
ins Dtade  arrangements  with  a  stranger  to  occupy 
the  land  as  his  tenant' for  the  current  year,  ami 
tlu-  intrusion  consisting  of  an  entry  by  the  alleged 
intruder  when  the  administnitor's  tenant  was 
aliont  to  enter,  ami  wonid  have  entered,  but  for 
beinjr  excluded  by  the  intruder. 
(Syllabns  by  the  Conrt) 

Krror  from  snperlor  court,  Rabun  county; 
C  .T.    Wellborn,  Judge. 

Action  by  W.  J.  Carter,  as  administrator, 
to  eject  A,  A.  Darnell  from  a  house,  and  the 
land  upon  which  it  Is  situated.  From  a 
judgment  for  defendant,  plaintiff  brings  er- 
ror.     Reversed. 

The  following  is  the  official  report: 

W.    J.    Carter,    as    administrator  of   bis 

father,  Thomas    Carter,  made    affidavit   to 

eject  A.  A.  Darnell,  as  an  intruder,  from  a 

boiis>e,  and  small  parcel  of  land  oil  which  it 

v.21s.E.no.ll— 54 


Is  situated.  In  the  Second  district  of  Rabup 
Ok/unty;  It  being  a  narrow  strip  of  land, 
about  50  rods  wide,  running  from  east  to 
west  across  one  entire  lotf  and  heretofore 
recognized  as  tbe  southern  portion  of  lot 
No.  181;  It  being  near,  at,  and  along  the 
line  between  lots  181  and  156,  in  said  dis- 
trict and  immediately  north  of  the  line  ran 
between  said  lots  by  Obedir  Dlckerson,  and 
known  as  the  "Dlckerson  Line";  the  house 
on  said  land  being  where  Jack  Hopper  re- 
sided in  the  year  1892;  containing  GO  acres, 
more  or  less.  Defendant  made  a  counter 
affidavit,  alleging  that  he  claimed  In  good 
faith  a  legal  right  to  tbe  possession,  and 
adding,  "I  do  not  claim  any  portion  of  lot 
of  land  No.  181,  but  I  do  claim  that  tbe  above- 
described  house  and  parcel  of  land  clalmea 
by  W.  J.  Carter  is  on  lot  of  land  No.  15(5. 
In  tbe  Second  land  district  of  said  county." 
The  jury  found  for  the  defendant,  and  tbe 
plaintiff's  motion  for  a  new  trial  was  over- 
ruled. The -grounds  of  the  motion  are  that 
the  verdict  is  contrary  to  law  and  erldeuce, 
and  that  the  court  erred  In  charging  the 
jury  as  follows:  "If  you  believe  from  tbe 
evidence  that  the  plaintiff  petitioned  the  or- 
dinary for  a  division  of  the  lands  of  bis 
father's  estate  in  kind,  and  tbat  commis- 
sioners were  appointed  for  that  purpose,  and 
tbelr  report  had  been  ffied  with  the  ordinary, 
and  recorded  by  him,  previously  to-  tlie  bring- 
ing of  this  Bult,  and  that  tbe  commissioners 
so  appointed  allotted  this  land  in  dispute  to 
the  plaintiff's  brother  John,  or  some  one  of 
tbe  heirs,  then  I  charge  you  tbat  the  title 
bad.  passed  ont  of  tbe  plaintiff,  and  be 
could  not  recover  In  this  action." 

W.  S.  Paris  and  J.  J.  Klmsey.  for  plaintiff 
in  error.  AV.  F.  Flndley  and  W.  C.  Glenn, 
for  defendant  in  en'or. 

PEU  CURIAM.     Judgment  reversed. 


LUMPKIN  COUNTY  v.  WILLIAMS. 
(Supreme  Court  of  Georgia,    July  30,  1S04.) 

JcnoHtN'T  IS  Favor  or  County  —  Levt  or  Exe- 
cution—Stipilation  AS  TO  RiOHT  OF 

Set-0  rr- CoNSTKUOTiox. 
A  judgment  in  favor  of  a  county  against 
one  of  its  debtors  for  a  specific  sum  of  money 
may  be  enforced  by  execution,  notwithstanding 
an  agreement  by  counsel,  which  was  incorpo- 
rated in  the  judgment,  stipulating  that  the  judg- 
I  ment  should  in  no  wise  he  in  the  way  of  a  cer- 
tain claim  for  extra  compensation,  which  the 
defendant  then  had  pending  before  the  grand 
jury  of  the  county.  Phis  stipulation  could  not 
be  eonstriied  as  entitling,  or  as  intended  to  en- 
title, the  defendant  to  any  deduction  or  delay  of 
payment  by  reason  of  said  claim,  either  before  or 
after  its  allowance  by  the  grand  jury,  since  the 
statute  (Code,  S  ;JC97)  requires  the  im|v>«iti(>n  of 
a  tax  to  pay  claims  for  extra  compensation,  and 
does  not  render  them  a  chorge  ujwn  the  general 
funds  of  the  county. 
I  Syllabus  by  the  Court.) 

Error  from  superior  cotirt,  Lumpkin  coun- 
ty;  C.  J.  Wellborn,  Judge. 
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Petition  by  F.  M.  Williams  to  restrain  the 
sheriff  of  the  couuty  of  Lumpkin  fi-om  collect- 
ing an  execution  on  a  judgment  in  faror  of 
said  county.  From  a  Judgment  overruUng 
its  demurrer  to  the  petition,  the  county  of 
Lumpkin  brings  error.  Reversed. 
The  following  is  the  oflScial  report: 
On  July  4,  1893,  Williams  presented  a  peti- 
tion praying  that  a  restraining  order  be 
grouted,  directing  the  sheriff  of  Lumpkin 
couuty  to  desist  from  further  proceeding  to 
collect  an  execution  In  favor  of  that  county 
against  petitioner  (which  execution  luid  been 
levied  on  petitioner's  property)  until  the 
April  term,  1894,  of  the  superior  court,  and 
that  petitioner  have  such  other  and  further 
relief  In  the  premises  as  the  nature  of  his 
case  requires.  The  Judge  of  the  superior 
court  thereupon  ordered  that  the  sheriff  be 
"restrained  from  further  proceeding  to  en- 
force the  execution  until  the  next  term  of 
Lumpkin  superior  court,  and  until  petitioner 
has  an  oppoi-tunity  to  present  bis  claim  to 
the  grand  Jury  at  said  term."  On  August 
30.  1893,  the  attorney  for  Lumpkin  county 
entered  and  signed  upon  the  petition  the 
following:  "I  acknowledge  service  of  the 
within  petition  and  d^der  of  the  Judge  for 
Lumpkin  county,  and  waive  copy  of  the 
same,  but  waive  nothing  further."  At  the 
October  term,  1893,  the  county  demurred  to 
the  petition,  and  moved  to  dismiss  it,  and  to 
vacate  the  order  thereon,  upon  the  grounds 
that  there  was  no  process  attached  to  the  pe- 
tition, and  tlie  same  had  not  been  waived; 
that  the  petition  Is  imperfect  in  not  setting 
out  the  agreement  alleged  therein,  an^  a 
copy  of  the  same;  that  the  petition  sets  out 
no  facts  which  would  authorize  the  grant 
of  an  injunction  or  any  other  relief;  and 
tlmt  the  order  granted  on  the  petition  was 
without  previous  notice  to  defendant  and 
without  any  opportunity  to  be  heiird.  The 
court  oveiTuled  the  demttrrer,  and  passed 
the  following  order:  "The  hearing  of  the 
application  for  temporary  restraining  order 
in  this  case  having  been  set  for  this  term  of 
the  court,  and  It  appearing  that  the  grand 
Jury  at  the  present  term  have  recommended 
that  the  cose  be  continued,  and  tlut  no  fur- 
ther proceedings  be  had  until  the  next  term 
of  this  court,  It  is  ordered  by  the  fourt  that 
the  further  hearing  of  said  application  be 
continued  to  such  time  as  the  court  shall 
hereafter  determine;  and  that  in  the  mean- 
time, and  until  the  further  order  of  the 
court,  the  temporary  restraining  order  hei-e- 
tofore  granted  be  continued."  The  county 
excepted  to  the  overrtiling  of  the  demurrer, 
and  to  the  denial  of  its  motion  to  dismiss 
the  petition  for  want  of  process.  In  the  bill 
of  exceptions  the  Judge  makes  this  state- 
ment: "The  demun*er  was  overruled  for  the 
reason  that  the  petition  was  Simply  for  a 
temporary  restraining  order  until  the  grand 


Jury  could  act  upon  petitioner's  claim.  Tho 
application  for  temporary  restraining  oi-dt-r 
Is  undisposed  of,  and  the  court  specilles  thi- 
last  order  made  In  reference  to  the  heariuj: 
of  said  petition,  which  was  passed  in  ac- 
cordance with  the  recommendation  of  the 
grand  Jury,  as  necessary  to  a  clear  under- 
standing of  the  court's  rulings."  The  alle- 
gations of  the  petition  are:  At  the  April 
term  of  Lumpkin  superior  court,  a  Jndgmeot 
was  rendered  against  petitioner  in  favor  ot 
the  county  for  about  $360,  founded  upon  a 
suit  brought  by  the  county  against  petitioner 
as  ordinary  thereof,  for  alleged  overcharges 
against  the  county.  At  the  time  the  Jud^'- 
ment  was  rendered,  it  was  agreed  between 
the  attorneys  for  the  county  and  ]>etltioiier 
tliat  said  Judgment  was  in  no  wise  to  l>e  hi 
the  way  of  a  certain  claim  for  extra  coui- 
pensation  which  petitioner  then  had  pending 
before  the  grand  Jury.  Said  agreement  was 
in  writing,  and  is  a  part  of  the  Judgment. 
Petitioner  has  a  valid,  sulislsting,  bona  fidt* 
claim  for  extra  services  against  the  county, 
for  more  than  suiiicient  to  pay  off  and  dis- 
charge the  Judgment  which  claim  la  a  legal 
and  valid  charge  against  the  couuty.  At 
the  time  he  permitted  Judgment  to  be  en- 
tei-ed  against  him,  be  thought  and  believed 
that  the  grand  Jury  would  pass  upon  his 
claim,  and  allow  him  at  least  a  sufficient 
amount  to  balance  the  Judgment  agreed  up- 
on; but,  before  the  Judgment  was  signed 
against  him,  the  grand  Jury  refused  to  con- 
sider bis  claim,  the  foreman  of  .the  Jury  ab- 
solutely refusing  to  give  him  or  his  counsol 
a  hearing  before  the  Jury.  Execution  has 
been  issued  and  levied  on  petitioner's  prop- 
erty by  the  sheriff,  and  the  property  will  be 
sold  on  the  flrst  Tuesday  In  August,  unless 
petitioner  should  pay  the  same,  or  unless  tlv 
sheriff  is  restrained  by  the  writ  of  Injunc- 
tion. Petitioner  cannot,  under  the  law,  pre- 
sent his  claim  for  Rdjndioatlon  before  an- 
other grand  Jury  until  the  April  term,  18SU. 
of  the  superior  court.  It  was  only  by  the 
arbitrary  and  illegal  conduct  of  the  foreman 
of  the  grand  Jury  that  petitioner's  account 
for  extra  conipeusntion  was  rejected.  Thp 
grand  Jury  In  their  general  presentment!: 
simply  reported  against  his  account,  on  the 
ground  that  it  was  baiTed  by  law.  It  would 
be  inequitable  and  unjust  to  require  him  to 
pay  the  Judgment,  when  the  couuty  is  al- 
ready indebted  to  him  in  a  much  larger  sum. 
and  especially  when  it  was  distinctly  agree<l 
that  he  should  l>e  heard  before  the  grand 
Jurj'. 

M.  L,  Smith,  Howard  Thompson,  G.  K. 
Ijooper,  and  Perry  &  Dean,  for  plaintiff  in 
error.  Price  &  Charters,  M.  G.  Boyd,  and 
R.  H.  Baker,  for  defendant  in  error. 

PER  CURIAM.      Judgment  rev^-scd. 
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IIOnXBROOK  et  nl.  t.  TOWN  OF  ELM 
GUOVK  et  al. 

(Supreme  Couit  of  Appeals  of  West  Virginia. 
April  13, 1893.) 

HcxiciPAL  Corporation  —  Forfeitobb  of  CniR- 
TER— Parties  to  Suit. 

1.  A  forfeiture  of  the  charter  of  a  mnnioipal 
corporation  cannot  be  enforced  or  talcen  advan- 
t.ijtt'  of  in  any  legal  pi-ocetiling  collaterally  or  in- 
cidontally.  That  forfeiture  mUKt  be  declared  in 
a  proper,  direct  way.  Ihe  state  only  can  enforce 
Mich  foiieiture,  as  it  alone  has  the  right  to  waive 
or  enforce  it. 

2.  The  forfeltnre  of  charters  of  towns  for 
the  cansea  defined  in  Code,  c.  47,  {  44,  must  be 
governed  by  thi!  principles  above  stated.  «Jiinere. 
<-au  such  forfeiture  be  declared  by  any  judicial 
proceeding? 

3.  A  suit  to  enjoin  the  collection  of  mnnicijwl 
taxes,  on  the  ground  that  they  were  illegally  im- 
posed by  reason  of  want  of  authority  to  iiuixise 
them  from  forfeiture  of  the  munieiiml  ehartiT,  is 
not  wronjily  broiight,  from  the  mere  fact  that  the 
town  is  sued  in  its  corporate  name.  8o  bringing 
the  suit  does  not  admit  its  continued  existence. 

(Syllabna  by  the  Coort) 

Appeal  from  circuit  court,  Ohio  county. 

Bill  by  Henry  H.  Hombrook  and  others 
ngainst  the  town  of  Elm  Urove  and  others  for 
an  Injunction.  Decree  for  defendants,  and 
lilalntiffB  appeal.    Altli'med. 

Wm.  Eraklne  and  W.  P.  Hubbard,  for  ap- 
pellants.   Henry  M.  Russell,  for  appellees. 

BRANNON,  J.  Henry  H.  Hombrook  and 
others,  for  themselves  and  all  other  taxiMiyers 
of  tbe  town  of  Elm  Grove,  filed  a  bill  in  equi- 
ty in  tbe  circuit  court  of  Ohio  county  against 
that  town  and  its  otlicera,  praying  tbat  the 
collection  of  taxes  Imposed  on  tbem  by  the 
iovfa  might  be  enjoined,  and  an  injunction 
wbicli  was  granted  was  afterwards  dissolved, 
and  tbe  plaintiffs  appeal.  The  single  ground 
on  which  the  counsel  for  the  plnlntiSs  In  this 
coiu't  seek  to  rest  their  case  is  tliat  the  town 
lias  for  more  than  one  year  failed  to  keep  its 
streets,  alleys,  walks,  and  gutters  in  good 
reitair.  and  has  thereby  forfeited  its  cliarter, 
and  become  extinct,  and  therefore  has  no 
power  to  Impose  taxes.  This  position  rests 
on  section  44,  c.  47,  Code,  reading:  "Any  city, 
town  or  village  which  shall  fall  for  one 
}'ear  to  keep  its  roads,  streets,  alleys,  side- 
walks and  gtitters  In  good  order  and  repair, 
or  which  shall  fall  for  one  year  to  exercise 
its  corporate  poweva  and  privileges,  shall 
thereby  forfeit  its  charter,  and  all  tbe  rights, 
tiowers  and  privileges  conferred  tliereby." 
It  will  be  seen  at  once  tliat  this  suit  is  not  one 
having  for  its  purpose  to  ascertain  and  de- 
clare the  fact  working  the  forfeiture  of  the 
town's  cliarter,  but  that  it  seeks  to  do  this 
collaterally,  and  thus  make  the  forfeiture  ef- 
fectual, without  any  direct  judicial  declara- 
tion of  the  forfeiture.  It  is  said  the  very  let- 
ter of  the  Code  above  quoted  says  that,  be- 
cause of  certain  defaults,  the  town  sliall 
"thereby  forfeit  its  charter"  Ipso  facto;  that, 
if  that  default  be  found,  no  matter  about  tbe 


form  of  proceeding.  It  paralj-zes  tbe  acts  of  the 
town.  It  is  true  that  that  omission  Is  made 
by  the  Code  a  cause  of  forfeltiure;  but  is  that 
to  be  inquh-ed  into,  and,  if  found,  to  be  en- 
forced, in  a  purely  collateral  proceeding?  Ur 
must  there  be  some  judicial  Inquiry  in  a  pro- 
ceeding proper  to  ascertain  and  declare  the 
cause  of  forfeiture?  Must  there  not  t>e  a  di- 
rect judgment  of  death  upon  the  munlciital 
corporation?  The  general  rule  is  well  estab- 
lished that  the  corporate  existence  of  a  mu- 
nicii)al  corporation  cannot  be  questioned  col- 
laterally. Beach,  Pub.  Corp.  {  55;  Cooley, 
Const.  LIm.  254;  15  Am.  &  Eng.  Enc.  Law, 
9^4;  2  Kent,  Comm.  312.  "An  lncori)orated 
town  retains  its  corporate  caimcity  until  its 
charter  is  declared  forfeited  in  a  direct  Judi- 
cial proceeding.  It  cannot  be  held,  in  any 
collateral  proceeding,  to  have  forfeited  its 
charter  by  nou  user."  Harris  v.  Nesbit,  24 
Ala.  388.  In  an  action  by  a  town  to  collect 
taxes,  it  was  held  that  tbe  legal  existence  of 
tbe  corporation  could  not  be  tested  in  sucb  ac- 
tion. To^^-n  of  Geneva  v.  Cole,  01  111.  3U7.  Of 
course,  this  rule  will  apply  wbetber  the  ex- 
istence of  tbe  town  depends  on  invalidity  of 
its  charter  in  tbe  start  or  subsequent  for- 
feittuv.  Suppose  this  were  not  tbe  rule.  Cha- 
os would  relgiL  Whenever  tbe  town  would 
proceed  to  punish  one  for  any  offense  against 
its  orda:  and  peace,  or  enforce  its  taxes,  or 
sue  to  enforce  its  rights,  or  take  any  step,  un- 
der color  of  Its  charter,  there  must  be  an  in- 
vestigation before  eveiy  court,  higb  or  low, 
as  to  whether  it  had  kept  Its  streets,  alleys, 
walks,  and  gutters  in  order,  and  minute  in- 
quiries would  be  made  into  the  stifllclency 
of  tbelr  order,  and  lu  some  Instances  the 
mayor  or  alderman,  if  he  tbouKht  the  streets 
were  not  In  proper  order,  would  have  to  ab- 
dicate his  seat,  because  of  tbe  forfeiture  of 
the  town's  life.  Wh«e  would  be-  the  end 
of  the  confusion?  What  towns  would  it  af- 
flict? What  towns  would  it  not  afflict?  Is  it 
possible  that  our  legislature  has  dianged  this 
salutary  rule  by  the  section  of  the  Code  quot- 
ed? We  are  uuder  that  principle,  unless  by 
reason  of  it.  And  what  is  tbere  peculiar  in 
It,— so  peculiar  as  to  revolutionize  the  rule  lu 
West  Virginia?  It  merely  declares  that  for 
nonuser  and  misuser  it  shall  forfeit  its  char- 
ter. The  words  "thereby  forfeit"  in  the  stat- 
ute are  not  unusual  In  sucb  cases  where  the 
purpose  Is  to  declare  a  cei*taitt  fact  a  cause 
of  forfeiture,  fine,  or  other  legal  result.  It 
means  only  that  "by  reoson  of"  or  "because 
of"  such  and  such  facts  the  chatter  shall  be 
forfeited.  It  Is  only  equivalent  to  the  word 
"because,"  In  the  language,  "shall  because  of 
such  failure  forfeit  Its  charter  to  the  state." 
Lumber  Co.  v.  Ward.  30  W.  Va.  43,  3  S.  E. 
227.  It  states  the  cause  of  forfeiture,  and 
states  that  such  cause  shall  of  Itself  work 
a  forfeiture.  But  why  not  in  this  as  well  as 
in  other  instances  apply  the  rule  that  there 
must  be  a  direct  proceeding  to  ascertain  and 
adjudge  that  fact?  There  is  no  reason  why 
this  instance  Is  out  of  the  general  rule,  and 
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evei7  reason  why  It  Is  witbin  It.  We  most 
have  a  clearer  expression  than  is  here  found 
of  a  legislative  purpose  to  specify  a  cause  of 
forfeiture,  and  dispense  with  direct  Judicial 
inquiry  as  to  the  existence  of  that  fact,  and 
an  affirmative  Judgment  of  the  forfeiture  of 
the  charter.  We  are  referred  to  our  statutes 
forfeiting  lands  for  omission  of  assessment  or 
nonpayment  of  taxes  as  instances  of  forfeit- 
ure by  statute,  proprio  vlgore,  without  Judi- 
cial sentence;  but  that  legislation  was  de- 
clared by  the  court  In  Levasser  v.  Washburn, 
11  Grat  572,  as  having  a  certain  public  pol- 
icy "to  remedy  certain  evils  for  which 
prompt,  summaiT,  and  decisive  measures 
were  Indispensable,"  as  stated  in'  that  case. 
That  legislation  specified  the  cause  of  for^ 
feiture,  declared  that  cause  should  forfeit  the 
laud,  and  gave  the  land  at  once  by  legislative 
grant  to  certain  persons,  thus  evincing  an  In- 
tent to  dispense  with  any  inquest  upon  the' 
facts  producing  forfeiture.  That  decision  de- 
l>ended  on  that  particular  legislation,  which 
to  answer  a  certain  public  policj-,  plainly 
evinced,  for  reasons  stated  In  that  case,  a 
design  to  at  once  forfeit  the  titles  of  certain 
l>eT«ons,  and  at  once  give  them  to  others.  No 
.such  policy  or  necessity  here  exists.  There  is 
no  analogy  of  force  between  legislation  to  for- 
feit lands  of  private  individuals  for  neglect 
of  public  duty  and  legislation  forfeiting  the 
vei-y  existence  and  cutting  short  the  functions 
of  public  corporations  constituting  a  part  of 
the  machinery  of  governmental  administra- 
tion. Even  as  to  private  corporations,  our 
nile  is,  as  It  Is  everywhere,  that  there  must 
be  dh-ect  Judicial  adjudication  of  the  fact 
causing  the  forfriture  and  of  that  forfeiture, 
and  I  think  the  reasons  for  requiring  It  in  the 
case  of  towns  are  tenfold  stronger  than  in 
cases  of  private  corporations.  In  Baltimore 
&  O.  R.  Go.  v.  Supervisors,  etc.,  of  Marshall 
Co.,  3  W.  Va.  SJ23,  the  court  declared  the 
principle  that  a  forfeiture  of  a  corporate  char- 
ter must  be  Judicially  declared  before  Its 
forfeiture  could  be  recognized  In  any  court. 
The  charter  act  provided  tlmt.  If  the  road 
should  not  be  completed  by  a  certain  date, 
"then  this  act  shall  be  null  and  void";  thus 
flbroRating  the  very  act  giving  corporate  life, 
—a  strouKer  case  for  forfeiture  without  Ju- 
dicial sentence  than  this.  Could  there  be 
a  stronger?  The  court  said  the  question  of 
forfeiture  could  not  be  raised  except  by  a 
proceeding  in  the  name  of  tlie  state  against 
the  company  to  declare  and  determine  Judi- 
cially the  forfeiture  and  annul  the  charter. 
As  regards  the  language  of  the  net,  that  was 
as  strong  an  instance  of  legislative  intent  to 
at  once  forfeit  as  this,  if  not  stronger.  So 
in  Lumber  Co.  v.  Ward.  30  W.  \a.  4:<.  3  S.  K. 
'J21,  it  was  held  that  "a  cause  of  forfeiture 
cannot  be  taken  advantage  of  or  enforced 
against  a  private  corporation  collaterally  or 
Incidentally,  or  in  any  other  manner  than  by 
direct  proceeding  for  tliat  purpose  against  the 
corporation,  so  that  It  may  have  an  oppor- 
tunity to  answer;  and  the  state  can  alone  In- 


stitute such  a  proceeding,  since  It  may  waive 
a  broken  condition  of  a  compact  with  It  as 
well  as  an  individual  can." 

But  It  Is  said  that  the  reason  of  such  de- 
cisions, as  to  private  corporations.  Is  that 
they  are  contracts  with  the  state,  and  cau 
only  be  forfeited  by  due  process  of  law,  by 
Judicial  hearing,  as  mere  laws  cannot  Im- 
pair the  obligation  of  contracts.  I  fall  to  be 
Impressed  that  this  draws  a  substantial 
difference.  In  both  cases  the  state  created 
or  granted  the  franchise.-  It  is  with  It  t'> 
enforce  or  condone  the  forfeiture  as  mucb 
In  the  one  as  in  the  other  case,  contract  or 
no  contract.  Indeed,  it  Is  more  necessary  to 
vest  this  right  of  enforcement  or  condona- 
tion of  the  forfeiture  In  the  state  in  case  of 
a  town  than  in  case  of  private  corporations, 
because  a  town  Is  a  part  of  the  government, 
delegated  as  the  agent  of  the  state  to  ad- 
minister government  in  its  stead  in  a  given 
locality  and  in  certain  respects;  and,  the 
ix)wer8  of  government  being  vested  in  tb? 
state,  it  ought  to  be  left  to  it  to  say  whether 
the  interests  of  the  people  to  be  affecte<l 
will  be  better  promoted  by  the  abolition  or 
continuance  of  the  municipal  charter.  If 
the  idea  Is  that  the  power  to  end  the  diar- 
ter  being  with  the  legislature,  it  has  in  ad- 
vance provided  that  in  a  certain  event  it 
shall  ipso  facto  Instantly  cease,  it  Is  plain 
that  the  theory  of  contract  is  not  an  ele- 
ment of  this  proposition,  and  cannot  be 
used  as  a  reason  why  we  should  dispense 
with  the  nrte  requiring  a  direct  declara- 
tion of  forfeiture.  As  stated  above,  I  do 
not  think  the  woi-ds  "thereby  forfeiteil"' 
amount  to  a  legislative  forfeiture  in  ad- 
vance, without  sentence.  The  statute  merely 
specifies  a  cause  of  forfeiture,  leaving  its 
ascei-tainment  to  be  governed  by  the  gen- 
eral law  on  the  subject. 

The  case  of  Oakland  R.  Co.  ▼.  Oakland 
B.  &  F.  V.  R.  Co.,  45  Cal.  365,  Is  specially 
called  to  our  attention.  It  was  an  Injimc- 
tlon  to  restrain  a  company  from  building 
a  railroad  because  the  charter  limited  Its 
construction  to  certain  time,  and  provWed. 
In  case  of  failure,  the  franchise  should  "ut- 
terly cease  and  be  forfeited,"  and  it  was  held 
it  was  a  forfeiture  by  the  act  without  Judi- 
cial declaration.  Variant  decisions,  as  con- 
fusing as  an  Eg:i'ptian  labyrinth,  can  be 
found  In  the  vast  number  of  decisions  io 
different  national  and  state  courts  in  the 
endless  series  of  repoi-ts.  We  must  select 
those  most  persuasive  to  us.  But  we  must 
follow  our  own  Reports.  Shall  we  leave 
the  cases  of  Baltimore  &  O.  R.  Co.  ▼.  Sn- 
pervisoi-8,  etc.,  of  Mai-shall  Co.,  and  Lum- 
ber Co.  V.  AVard,  supra,  and  follow  the  Cali- 
fornia case?  Upham  v.  Hosklng,  62  Cal. 
2.V),  followed  the  case  Just  cited.  It  was  a 
fram-hiso  granted  to  Individuals,  not  a  cor- 
poration. The  remarks  of  Marshall,  C.  J., 
in  U.  S.  V.  Giiindy,  3  Cranch,  337,  that  where 
the  forfeiture  is  by  common  law  notliint; 
vests   in  the  government   until  some  legal 
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step  has  been  taken  to  assert  the  right,  but 
a  statutory  forfeiture  is  different,  were  inade 
as  to  a  statute  declaring  a  vessel  forfeits 
if  a  false  oath  were  taken  to  procure  a 
register.  It  was  a  forfeiture  by  a  private 
individual  of  private  property,  not  like  the 
Rovemment's  solemn  grant  of  incorporation 
for  municipal  purposes,  or  a  private  corpora- 
tion. Per  contra  the  California  case,  I  may 
cite  the  case  of  Bank  v.  Dawson,  13  La.  49T. 
The  statute  enacted  that,  if  a  bank  suspend 
specie  payment  for  more  than  90  days,  "the 
charter  shall  be  ipso  facto  forfeited  and 
void."  Here  was  a  much  stronger  statutory 
declaration  of  forfeiture  than  in  this  case. 
It  was  held  that  a  cause  of  forfeiture  can- 
not be  taken  advantage  of  or  enforced 
against  a  corporation  incidentally,  or  in  any 
other  mode  than  by  a  direct  proceeding  in- 
stituted by  the  government,  because  It  may 
waive  a  broken  condition  of  a  contract  or 
charter,  as  well  as  an  individual,  and  that 
it  continued  to  exist  as  long  as  the  state 
did  not  claim  the  forfeiture.  I  think  this 
decision  supported  abundantly  by  authority 
almost  univerval. 

But  it  is  argued  that  no  proceeding  in  any 
court  by  quo  wan-anto  or  other  process  lies 
to  declare  the  forfeiture  of  a  municipal  cor- 
poration, and  therefore  the  section  of  the 
Code  declaring  that  for  certain  causes  the 
charter  shall  be  forfeited  would  be  a  dead 
letter,  and  not  enforceable,  unless  it  may  be 
enforced  in  a  collateral  way,  such  as  is 
proposed  in  this  suit  This  is  not  a  quo 
warranto  or  other  such  direct  proceeding, 
and  we  are  not  called  upon  to  decide  whether 
quo  warranto  or  other  Judicial  process  would 
lie.  and  it  would  be  perhaps  obiter  dictum 
to  decide  it  in  this  case.  Speaking  for  my- 
self, I  do  not  think  quo  waiTanto  or  any 
other  Judicial  process  lies  to  forfeit  the  char- 
ter of  a  municipal  corporation,  and  this  be- 
cause it  is  a  part  of  the  government  Itself, 
and  it  lies  only  with  the  legislature  to  take 
away  its  charter.  Think  of  a  court  declaring 
the  charter  of  the  city  of  New  York  forfeited. 
•'Municipal  corporations  are  mere  instru- 
mentalities of  the  state  for  the  more  con- 
venient administration  ^f  local  government 
Their  powers  are  such  as  the  legisl.ature  may 
confer,  and  these  may  be  enlarged,  abridg- 
ed, or  entirely  withdrawn  at  its  pleasure. 
This  is  common  learning,  found  in  all  ad- 
judications on  the  subject  of  municipal  bod- 
ies, and  repeated  by  text  writers.  There 
is  no  contract  between  the  state  and  the 
public  that  the  charter  of  a  city  shall  not  be 
at  all  times  subject  to  legislative  control." 
Meri  weather  v.  Garrett  102  U.  S.  511.  So 
has  said  this  court  in  Probasco  v.  Mouuds- 
rille,  11  W.  Va.  501,  and  Board  of  Ed.  v. 
Board  of  Ed.,  30  W.  Va.  424.  4.S0,  4  8.  B. 
640;  1  Beach,  Pub.  Corp.  §  C3.  Such  a  cor- 
poration  being  thus  a  part  of  the  very  gov- 
emment  Itself,  its  agent  by  it  constituted 
to  perform  certain  functions,  even  legisla- 
tive functions,  which  belong  exclusively  to 


the  legislature  as  a  separate  department  of 
the  government,  if  the  Judiciary  can  annul 
the  charter,  it  invades  the  domain  of  the 
lawmaking  department  by  abolishing  the 
agency,  and  its  power  to  administer  gov- 
ernment as  directed  by  the  legislature,  la 
opposition  to  its  will  that  such  functions 
shall  be  administered  by  its  own  chosen 
agent  The  very  power  to  constitute  the 
agent  Is  here  a  legislative  prerogative,  and 
that  power  is  minified  by  a  court,  and  the 
powers  committed  to  that  agent,  confessedly 
pertaining  to  the  legislature,  can  no  longer 
be  exercised  as  commanded  and  deemed 
Mlse  by  the  legislature,  and  its  powei-s  to 
that  extent  thwarted  and  crippled.  In  Eng- 
land the  power  is  exercised  by  quo  war- 
ranto and  scire  facias.  The  charters  of 
London  and  of  the  colonies  of  Massachu- 
setts, Rhode  Island,  and  Connecticut  were 
thus  abrogated.  Mr.  Beach  expresses  the 
opinion,  as  also  Judge  Dillon,  that  the  Ju- 
diciary cannot  here  exercise  this  power, 
since  these  coiiwratlons  being  purely  pub- 
lic corporations,  composed  of  citizens,  form- 
ed only  for  local  government  by  the  legis- 
lative department,  to  give  the  Judiciary  the 
power  of  dissolution  would  make  It  co-ordi- 
nate with  the  legislative  power  in  control 
of  local  government  and  local  legislation, 
and  the  power  over  municipal  corporations 
vested  In  the  legislature  is  limited  only  by 
the  constitution,  and  in  it  the  legislature 
can  have  no  rival,  and  neither  the  Judiciary 
nor  the  executive  can  create  or  destroy  a 
municipality,  which  is  but  a  subdivision  of 
the  state  government  Dill.  Mun.  Corp.  SS 
112,  108,  720,  890;  Beach,  Pub.  Corp.  H  118. 
119.  There  are  cases,  however,  holding  that 
the  power  to  declare  a  forfeiture  exists. 
People  V.  City  of  Riverside,  60  Cal.  288,  5 
Pac.  850;  State  v.  Independent  School  DIst, 
29  Iowa,  264;  Dodge  v.  People,  113  111.  491, 
1  N.  E.  826. 

But  grant  that  there  is  no  Judicial  process 
directly  to  declare  the  forfeiture.  Does  that 
compel  us  to  say  that  It  can  be  enforced  Ju- 
dicially in  collateral  proceedings?  By  no 
means;  but  the  legitimate,  logical  conclu- 
sion therefrom  would  be  that,  as  there  Is  no 
direct,  there  can  be  no  indirect,  process; 
that,  if  you  cannot  accomplish  the  result  di- 
rectly, you  cannot  collaterally.  It  is  enough 
for  us  to  say  that,  in  the  Indirect  way 
proposed  In  this  suit,  the  power  of  taxation 
essential  to  the  exercise  of  the  powers  of  a 
town,  and  which  is  lawful  unless  the  cor- 
poration is  defunct,  cannot  be  denied.  But 
there  is  a  remedy,  and  in  my  Judgment  the 
only  remedy,  and  that  is  with  the  legislature. 
It  gave;  it  alone  can  take  away.  It  Is 
with  It,  as  it  ought  to  be,  to  say  whether 
the  public  Interest  Involved  will  be  better 
promoted  by  looking  over  the  misuser  of  the 
corporate  powers,  and  tnisting  for  better 
things  from  the  present  or  another  set  of 
ofllcers.  or  to  blot  out  the  municipality.  The 
fact  that  our  constitution  in  article  6,  {  39, 


Digitized  by  VjOOQIC 


854 


SOUTHEASTERN  REPORTER,  VoL  21. 


(W.  Va. 


provides  tlmt  the  legislature  shall  not  pass 
local  or  special  laws  incorporating  cities, 
towns,  or  villages,  or  amending  the  charter 
of  any  city,  town,  or  village  containing  a 
population  of  less  than  2,000,  but  it  sliall 
pi-ovlde  by  general  law  for  those  cases,  does 
not  take  away  that  power  residing  In  that 
body  to  repeal  or  declare  forfeited  a  charter  of 
a  town.  The  legislature  can  do  anything  not 
prohibited.  The  object  of  the  provision  was 
to  prevent  multitudinous  special  acts  creat- 
ing or  amending  municipal  charters  con- 
suming the  time  of  the  legislature;  but  this 
limits  only  the  power  to  create  or  amend 
charters,  and  it  does  not  prohibit  the  re- 
peal of  a  charter  by  special  act,  or  anything 
trenching  on  the  power  of  the  legislature 
over  municipal  corporations  existing.  See 
State  V.  Steen,  43  N.  J.  Law,  542.  Were  this 
a  proceeding  directly  assaulting  the  corpo- 
ration, I  should  say  private  individuals  could 
not  maintain  It,  but  only  the  state.  There 
would  be  more  reason  for  confining  this 
power  to  the  state's  election  than  in  cases  of 
private  coriMrations.  It  ought  not  to  lie 
with  Individuals,  from  mere  personal  in- 
terest, caprice,  or  iiapulse  of  prejudice,  to 
make  suggestions  of  misuser,  and  make  the 
existence  of  towns  the  football  of  litigation. 
Cooley,  Const.  Llm.  254. 

Counsel  for  appellees  suggests  that  this 
suit  is  wrongly  brought  against  the  town, 
and  should  be  only  against  its  officers,  and 
that  in  suing  the  town  its  continued  exist- 
ence is  admitted.  People  v.  City  of  Spring 
Valley,  129  111.  ICO,  21  N.  E.  843.  supports 
this  contention.  But  reputable  authorities 
cited  In  It  say  that  there  Is  a  distinction  be- 
tween private  and  municipal  corporations 
In  this  respect,  and  that  an  information 
against  a  municipal  corporation  by  its  cor- 
porate name,  even  where  its  corporate  ex- 
istence Is  challenged,  is  rightly  brought  as 
a  corporation  de  fncto,  though  not  de  jure. 
State  V.  Bmdford,  32  Vt.  50;  People  v.  City 
of  Riverside,  C6  Cal.  288,  5  Pae.  350.  In 
the  latter  ease  other  California  cases  are 
cited  justifying  that  nile.  In  State  v.  Brown, 
31  N.  J.  Law,  355,  an  action  to  have  It  ad- 
judged that  a  corporation  was  never  legally 
constituted.  It  was  held  tliat  the  proceeding 
must  be  one  that  will  bring  the  corporation 
itself  directly  before  tlie  court.  It  occurs  to 
me  that,  even  in  a  proceeding  to  directly 
test  the  existence  of  a  corporation,  It  ought 
to  be  a  party  by  Its  assumed  corporate 
name,  as  Its  existence  as  such  Is  the  very 
thing  to  be  tried,— its  right  to  live  nnd  act 
in  that  name.— and  that  its  lawful  existence 
is  not  admitted  simply  by  Impleading  It  In 
that  name,  when  the  pleading  denies  it.  If 
so,  a  suit  like  this  to  enjoin  taxes  assessed 
In  the  name  of  a  corjM>nitlon  Is  more  proih 
erly  brought  against  It  as  a  i)arty,  and  it 
doi-s  not  estop  the  plaintiff  from  contesting 
its  validity,  so  far  as  this  objection  goes. 
Vor  reasons  stated  al)ove,  the  decree  Is  af- 
ttrnied. 


CROPT  T.  HANOVER  FIRE  INS.  CO   et  at 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  18,  1885.) 

FiB«  iMscKiticcK- Oral  Costkaot— Atithobitt  of 

Agent — Hibtakb  as  to  Imsdred— Cob- 

RECTIOy  IX  EquiTT. 

1.  An  oral  execntory  contract  for  fire  insnr- 
ance  is  valid,  tbt  statute  of  frauds  not  applying 
to  It. 

2.  If  an  oral  contract  for  fire  insuranoe  tiat 
been  made,  and  before  the  issuance  of  the  policy 
the  property  ia  destroyed  by  fire,  equity  has  juris- 
diction to  compel  payment  of  tlie  mdemnity. 

3.  Though  the  assured  understands  the  term 
to  be  coveied  by  the  insurance  to  be  one  year, 
and  the  agent  of  the  insurance  company  onder- 
ataods  it  to  be  three  years,  costing  in  either  case 
the  same  premium,  this  docs  not  render  the  cod- 
tract  incomplete,  so  as  not  to  warrant  rpcovery 
for  loss  iiy  fire  occurring  within  one  year. 

4.  Where  an  apent  represents  several  insur- 
ance companies,  and  is  intrusted  with  blank  poli- 
cies, signed  by  the  officers,  with  authority  to  nego- 
tiate policies  and  issue  them  without  referrins 
them  to  the  companies,  and  it  ia  agreed  by  the  in- 
sured that  the  agent  shall  place  the  risk  in  Mu-fa 
company  as  he  selects,  and  he  does  iilnce  it  witli 

{  a  company,  as  shown  by  a  memorandum  made  by 
him,  the  agreement  is  binding  on  the  company. 

5.  Where,  by  agreement  between  the  msured 
and  the  agent,  the  agent  is  to  fix  such  amonnt  of 
indemnity  as  he  sees  proper,  and  he  does  fix  it.  as 
shown  by  a  memorandum  made  by  him.  the  oral 
agreement  ia  binding  on  the  company. 

6w  An  agent  of  an  insurance  company  author- 
ized to  negotiate  risks  may  give  cretlit  in  such  ex- 
ecntory agreement  for  the  preminm. 

7.  Unless  in  such  agreement  prepayment  !« 
made  a  condition  precedent,  the  premium  need  not 
be  paid  until  the  policy  agreed  upon  is  ready  to  be 
delivered. 

8.  The  agent,  by  mistake,  entered  in  hit 
memorandum  the  name  of  the  wrontr  person  as 
the  assured.  This  will  be  corrected  in  a  suit  in 
equity  on  such  executory  oral  agreement,  and  the 
person  who  owns  the  property  iusnred  and  wlin 
negotiated  the  insurance  may  recover  in  his  own 
name. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court.  Wood  county. 

Bill  by  Walter  L.  Croft  against  the  Han- 
over Plre  Insurance  Company  and  the  Citi- 
zens' Fire  Insurance  Company.  Decree  for 
plaintiff,  and  defendants  appeal.     Alflnneil. 

Hutchinson,  Hutchinson  &  Camden,  for  a|v 
peliants.  Van  AVlnkle  &  Ambler  and  Wm. 
G.  Peterkln,  for  apnellea 

BRANNON,  J.  This  was  a  suit  In  equity 
In  the  circuit  court  of  Wood  county  by  Wal- 
ter L.  Croft  against  the  Hanover  Fire  Inaor- 
ance  Company  and  the  Citizens'  Fire  Insur- 
ance Company  for  the  specific  performance 
of  an  agreement  to  Issue  a  policy  of  Insur- 
ance ui>ou  a  dwelling  house,  which  was  con- 
sumed by  fire.  The  court  decreed  that  the 
insurance  companies  pay  the  insurance  stip- 
ulated for,  and  the  companies  appeal. 

No  policy  was  actually  issued,  but  the  suit 
Is  based  on  an  oral  contract  to  insure  and  to 
issue  a  policy  accordingly.  As  the  "Statute 
of  Frauds  and  Perjuries."  so  called  (Code,  c. 
98),  does  not  apply  to  insurance,  an  agree- 
ment to  insure  need  not  be  in  writing.  Wood. 
Ins.  {  4;    May,  lus.  {  14;   Insurance  Co.  v. 


Digitized  by  VjOOQIC 


>V.  Va.) 


CUOFT  0.  IIAXOVEU  FIKE  IXS.  CO, 


855 


Colt,  20  Wall.  5C0.  1  do  not  think  clause  7 
of  cbapter  98  of  tbe  Code  applies  to  the  case, 
even  If  the  policy  agreed  upon  was  for  three 
years.  Klmmons  v.  Oldham,  27  W.  Va. 
2o8.  When  a  contract  for  insurance  has  been 
made,  but  no  policy  to  evidence  it  has  been 
issued,  the  remedy  of  the  Insured,  after  loss, 
may  be  by  bill  in  equity,  on  tbe  principle  of 
specific  perfoiTDance;  and  the  court  does  not 
simply  decree  the  specific  performance  of  the 
agreement  by  the  actual  execution  of  a 
policy  of  insurance,  and  then  compel  tbe 
insured  to  bring  an  action  on  that  policy, 
but,  to  avoid  multiplicity  of  actions  and  de- 
lay, having  the  parties  before  it  properly  for 
specific  performance,  will  at  once  decree  the 
Iiayment  of  the  amount  which  would  be  re- 
foverable  under  the  policy  if  issued,  agree- 
ably to  that  principle  of  equity  practice  that, 
as  all  the  necessary  parties  are  before  the 
court  for  one  purpose,  it  will  give  full  and 
i-omplete  relief,  and  not  send  them  to  another 
<-«urt.  Wooddy  v.  Insurance  Co.,  31  Grat. 
8(32;  May.  Ins.  |  665;  Wood,  Ins.  If  11,  12; 
Insurance  Co.  v.  Colt,  20  Wall.  500.  Or  be 
may  sue  at  law,  by  same  authorities. 

But  the  defendant  companies  say  there  was 
no  contract  to  sustain  a  suit,  because  the 
contract  was  vague,  uncertain,  and  incom- 
lilete.  Herein  lies  the  turning  point  of  the 
case.  As  to  proof,  there  is  nothing  peculiar 
in  contracts  of  insurance.  As  in  other  cases, 
tbe  contract  must  lie  definite  and  certain. 
and  tbe  parties  must  have  agreed  upon  all 
essential  terms.  Tbe  contract  must  be  swh 
as  to  bind  both  parties,— the  one  to  insure, 
tbe  other  to  pay  the  premium.  All  elements 
most  be  agreed  upon,  and  If  anything  Is  left 
open  or  undetermined,  so  that  the  minds  of 
the  parties  have  not  met,  no  contract  exists, 
and  there  is  no  liability  for  a  loss;  as,  where 
tbe  rate  of  premium  is  left  undetermined,  or 
tbe  time  when  the  policy  sliall  attach,  or  the 
apportionment  of  the  risk  has  not  been 
agreed  upon,  or  the  Insured  retains  control 
over  the  premium  note  or  any  papers  tbe 
delivery  of  which  is  a  condition  precedent, 
or  if  anything  remains  to  be  done  by  the 
insured  as  a  condition  precedent,  as  the  pay- 
ment of  premium,  or  If  the  duration  of  the 
risk  is  not  agreed  upon,  or  any  condition 
precedent  has  not  been  complied  with.  The 
aggregatio  mentium  (union  of  minds)  must  be 
fully  established,  and  nothing  must  remain 
to  be  done  but  to  deliver  the  policy.  Tbe 
details  of  tbe  contract  must  be  fixed,  and.  if 
tbe  agi-eement  or  understanding  of  the  par- 
ties in  reference  thereto  is  not  mutual,— that 
is.  If  one  party  understands  the  matter  one 
way.  the  other  another,— the  minds  of  the 
parties  have  not  met,  and  there  Is  no  con- 
tract in  law  or  equity.  Of  course,  the  bur- 
den of  proof  to  show  such  a  contract  as  Is 
enforceable  la  oa  tbe  plaintiff.  .Wood,  ins. 
«6. 

Tbe  chief  point  of  question  in  the  contract, 
as  it  seems  to  me,  is  as  to  the  length  of  time 
tbe  policy  was  to  mn.    It  has  been  stated 


above  that  this  is  an  essential  element  in 
a  valid  contract.  The  parties  must  agree 
upon  a  time  for  the  duration  of  the  policy. 
The  plaintilT  says  that  he  applied  for  a  poli- 
cy on  his  dwelling  house  for  one  year,  and 
imderstood  that  tbe  agreement  with  the 
agents  was  for  one  year.  One  of  the  agents 
says  he  understood  it  to  be  three  years.  Tbe 
agent  says  he  made  no  memorandum  in 
writing  on  this  occasion.  According  to  the 
evidence  on  both  sides,  in  that  interim  an 
agreement  was  made  for  tbe  Insurance  of  the 
dwelling  bouse  in  such  sum  as  the  agents 
should  fix,  at  a  certain  rate,  and  the  policy 
was  to  be  made  out  and  sent  by.  mall  to  tbe 
insured,  and  he  was  then  to  pay  tbe  pre- 
mium, or  it  was  to  be  charged  to  his  father, 
who  had  other  Insurance  with  these  agents, 
as  the  agents  preferred.  The  agents  agreed 
and  promised  to  send  the  policy.  They  had 
policies  in  blank,  signed  by  the  officers,  and 
they  had  authority  to  fill  out  and  deliver 
them  without  application  to  the  chief  officers 
of  tbe  companies.  About  one  month  after 
this,  a  brother  of  the  plaintilT,  by  authority 
of  his  brother,  met  the  one  of  the  agents  who 
had  negotiated  for  the  policy,  and  asked  the 
agent  for  it,  and  was  told  that  it  had  not 
been  made  out,  as  be  had  not  satisfied  him- 
self as  to  the  amount  for  which  tite  policy 
should  be  written.  Tbe  plaintltC's  brother 
told  the  agent  he  wished  it  fixed  up,  and  the 
agent  himself  says  that  he  told  the  brother 
that  he  would  fix  it  tliea  as  far  as  he  could, 
as  he  was  on  his  way  to  the  train  to  go  on  a 
trip,  but  would  attend  to  It;  and  he  then 
wrote  in  a  private  memorandum  book  this 
memorandum:  "W.  M.  Croft  $000.00  on  one- 
story  fr.  shingle  roof  dwell.,  near  DavisvUle, 
l%-3  yrs.  N.  Y.  Underwriters."  The  brother 
told  him  to  send  the  policy,  and  be  would 
send  the  money  to  pay  tbe  premium,  to 
which  the  agent  assented.  The  evidence 
shows  the  agent  agreed  to  credit;  did  not  de- 
mand preiwyment.  It  is  not  claimed  other- 
wise. About  a  month  after  this  interview  Im>- 
tween  this  agent  and  the  plaintlfT's  brother. 
the  house  was  destroyed  by  fire,  and  this 
brother,  the  next  day,  called  on  the  a^ent, 
and  asked  for  the  policy.  The  agent  said  he 
bad  written  it,  but  bad  mislaid  it,  and 
searched  and  could  not  find  it  and  said  he 
would  look  for  It  and  to  call  later,  and  then 
the  brother  informed  him  of  the  fire.  In  tlie 
afternoon  the  brother  called  again  for  the 
policy,  but  the  agent  had  not  found  It  Later 
this  agent  concluded  be  had  never  written 
it  up.  After  this  tbe  plaintiff  tendered  the 
agent  the  premium  money,  but  he  declined  it, 
saying  that  he  had  infonned  the  company 
of  the  Qre,  and  the  adjuster  would  soon 
come,  and,  "under  the  circumstances,"  he 
would  not  take  the  money. 

We  can  say  from  the  evidence  on  both  sides 
that  an  agreement  to  insure  was  made,  and 
nothing  remained  to  be  done  but  to  issue  the 
policy,  and  that  the  agent  promised  to  do 
this.     All  the  elements  were  settled,  except  as 
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to  time  to  be  covered  by  the  policy,  let  us  say. 
The  property  was  named.  The  plaintiff  gave 
Its  value.  The  amount  of  the  indemnity  was 
left  by  the  plaiatlCt  absolutely  to  tlie  decision 
of  the  agent.  He  would  have  right  to  fix 
that  anyhow.  It  was  with  him  to  say  just 
bow  much  he  would  Insure  It  lor.  He  did 
fix  it,  as  the  memorandum  shows.  The  rate 
of  premium  was  fixed.  The  diBcreti<»i  to  se- 
lect the  company  was  left  to  the  agent  Tbe 
agent,  as  a  witness,  says  it  was  only  through 
bis  neglect  or  f  orgetf  ulneaa  that  the  policy  was 
not  issued.  He  says  the  policy  should  have 
been  issued.  But  the  insured  asked  and  un- 
derstood that  tbe  insurance  was  to  be  one 
year,  while  the  agent  understood  it  to  be  three 
years.  Whateffect  can  this  have?  The  defense 
would  use  it  to  show  there  was  no  finished 
ngi'eement,  under  that  principle  of  law,  stated 
above,  that  all  elements  must  be  agreed,  and 
time  is  an  essential  element,  and  that  when  one 
party  understands  an  essential  element  of  tbe 
contract  In  one  way,  and  the  other  In  another 
way,  the  minds  of  the  parties  have  not  met  on 
that  essential  element.  But  what  practical 
harm  can  this  circumstance  do  the  companies? 
Tlie  fire  occurred  within  one  year.  The  plain- 
tiff says  to  tbe  companies:  "You  are  liable  to 
nie.  You  agreed  to  inswe  me  for  one  year, 
and  the  fli-e  occurred  within  one  year."  The 
conii)aniee  plead  In  reply:  "Wq  are  Bot  liaUe, 
because  we  agreed  to  Insure  you  for  thre« 
years."  Tbe  plea  is  not  good.  It  confesses 
the  fact  of  Insurance.  It  does  not  deny  that 
the  fire  was  in  one  year,  and  tbe  fact  that  the 
term  was  three  years  is  not  material,  tbe  three 
years  covering  one  year.  The  rate  agreed  was 
the  usual  one  for  three  years.  Croft's  evi- 
dence, however,  is  that  the  term  was  one  year. 
It  is  a  case  of  conflicting  evidence  aa  to  this. 
If  be  is  believed,  their  minds  met  on  one  year. 
We  should  not,  where  two  witnesses  thus  dis- 
agi'ce,  reverse  the  decree,  there  being  no  other 
evidence  as  to  that. 

It  is  contended  for  tbe  defense  that  no  com- 
pany was  named  as  tbe  insuring  company  at 
the  time  the  agreement  was  made,  and  that 
never  until  a  month  later,  when,  in  tbe  mem- 
orandum above  mentioned,  tbe  agent  wrote 
the  New  York  Underwriters  as  the  insurers, 
was  there  any  particular  insm*er  mentioned. 
Here  tlie  evidence  of  the  plaintiff  and  tbe 
agent  conflicts,  tbe  former  sa  j  lug  tbat  tb  i  Ne  w 
York  Underwriters  were  named  as  tbe  insur- 
ing parties.  Tbe  defendant  companies  did 
business  under  that  name.  Let  us  say  that  no 
insuring  party  was  named  at  the  time  of  the 
agreement.  The  firm  of  K.  8.  Boreman  & 
Sou  were  Insurance  agents,  doing  business  for 
the  defendant  companies,  and  also  oflier  com- 
panies, and  both  plaintiff  and  the  one  of  said 
Ann  acting  In  this  matter  (to  whom  I  have 
often  referred  above,  and  may  below,  as  agent) 
say  tliat  it  was  left  to  tbe  agents  to  assign 
the  risk;  that  is,  give  tbe  insurance  to  what 
company  they  pleased.  Croft,  having  confi- 
dence in  the  experience  of  the  agents  wltli  the 

arlous  companies,  committed  this  discretion 


to  them.  This  Is  often  tone.  It  is  lawful  and 
binding  on  tbe  company  selected  by  the  agent, 
when  they  had  policies  signed  in  blank,  to  is- 
sue to  whom  they  cboose.  It  does  not  render 
tbe  agreement  incomplete  as  for  want  of  con- 
tracting party.  Wood,  Ins,  f  20.  and  note; 
Hay,  Ins.  f  59,  end.  The  agents  clearly  had 
power  to  make  a  contract  binding  these  com- 
panies by  name  as  Inauvrs  at  tbe  time  of  the 
contract.  Then,  when  the  party  InBuring 
leaves  it  with  the  agents  to  select  any  of  tbe 
companies  represented  by  them,  why  is  it  not 
binding?  If  tbe  party  insured  does  not  ob 
Ject,  bow  can  tbe  company  object?  Xbedc  two 
companies  had  an  agreement  that  In  all  poli- 
cies taken  in  the  name  of  the  New  York  Un- 
derwriters they  should  share  premiuuM  and 
liabilities  In  certain  proportion.  Until  tbe 
agent  does  select  tbe  company,  there  is  oo  con- 
tract; but,  when  be  does,  then  there  is.  Let 
the  date  of  the  memorandum  namin;;  tbe  un- 
derwriters as  the  insurers  be  at  the  date  of 
tbe  agreement  or  afterwards,  it  was  before  the 
Are.  It  became,  as  to  this  point,  a  contract 
before  tbe  loss.  The  agent  wrote  to  the  com- 
panies after  tbe  fire  tliat  be  had  assigned  the 
risk  to  them.  Sheldon  v.  Insurance  Co.,  6^ 
Wis.  436,  27  N.  W.  316,  dted,  U  not  in  pobit 
An  agent  agreed  to  insure  in  some  company 
represented  by  blm,  but  not  designatedl,  on  cer- 
tain terms.  The  defendant  decided  to  insure 
Ml  different  terms,  but,  before  acceptance,  tbe 
company,  declined  to  do  so.  Held,  thoe  was 
no  contract.  Tbe  Judge,  admitting  that, 
where  it  is  left  to  an  agent  to  select  the  com- 
pany, it  is  binding  when  be  designates  tbe 
company,  said  it  is  not  a  contract  until  be 
designates.  The  memorandum  of  deaignatioB 
there  showed  a  rejection  by  tbe  company,  ami 
tbe  court  held  It  a  departure  from  tbe  order  of 
the  company  in  designating  a  leas  preaolum 
than  it  had  proposed  to  accept  The  case  of 
Aasoclution  v.  Boniri,  20  Fla.  815,  U  not  in 
point.  A  subagent  agreed  to  insure  In  a  com- 
pany not  designated,  and  there  is  no  showing 
that'  b«  was  to  select  it  and  be  never  did  des- 
ignate one,  and  he  bad  no  authority. 

There  is  an  indirect  allusion  in  brief  of  coun- 
sel to  tbe  nonpayment  of  the  premium,  but  tbe 
point  Is  not  distinctly  made.  It  would  be 
imtenable.  The  proof  is  full  that  the  agree- 
ment was  that,  when  the  policy  should  be  sent. 
Croft  would  bring  or  send  the  money,  w  it 
could  be  charged  to  his  father,  and  tbe  agents 
assented.  Now,  insurance  can  be  sold  on  cred- 
it as  well  as  anything  else.  Tbe  agent  can 
give  credit.  Eagan  v.  Insuraoce  Co.,  10  W. 
A'a.  583,  588;  Wood,  Ins.  I  28;  May,  Ins.  i 
360  D;  Insurance  Co.  y.  Colt,  20  Wall.  S60; 
Long  V.  Insurance  Co.  (Pa.  ijup.)  21  Am.  St 
Rep.  883,  note,  20  Atl.  1014.  Prepayment  is 
not  necessary  to  the  conclusion  of  an  oral  con- 
tract Wood,  Ins.  H  22  A,  43  B.  But  to 
addition.  If  .credit  had  not  been  given,  there 
was  no  obligation  to  pay  until  the  policy  was 
ready  to  be  delivered,  and  tbe  companieii  were 
to  do  tbnt,  and  did  not,  though  a^^ed  to  do  so. 
Wood.  lus.  §§  29,  30;  May,  Ins.  »  22  A.  43  C 


Digitized  by 


Google 


w.  va.) 


CROFT  e.  HANOVER  FIRE  INS.  CO. 


857 


The  atrent  made  out  the  memorondain  tn  the 
name  of  W.  M.  Croft,  not  to  that  of  plaintiff, 
Walter  U  Croft,  by  mtotake.  The  irialntifT 
owned  the  house,  and  applied  for  the  Insur- 
ance, and  made  the  agreement.  6^m  the 
fact  that  hia  father,  W.  M.  Croft,  had  Insur- 
auce  from  these  agents,  and  the  latter  thought 
that  the  father  owned  thehon8e,tbe  mistake  was 
made  by  the  agent  The  plaintiff  says  he  told 
him  the  house  was  his.  No  pretense  or  claim 
of  falsehood  or  concealment  is  made  against 
the  plaintiff.  The  agent  swears  that  it  would 
have  made  no  difference,  as  he  would  have  as 
readily  insured  In  the  son's  name.  This  mistake 
is  mentioned  in  the  brief,  bat  merely  men- 
tioned. It  can  have  no  effect  Bren  a  policy 
In  a  wrong  name  may  be  reformed  and  rec- 
tified after  loss.  This  is  a  suit  on  an  oral, 
executory  agreement,  and  we  are  in  a  court  of 
equity.  May,  Ins.  i  560  A;  Thompson  y.  In- 
surance Co.,  136  U.  S.  293,  10  Hup.  Ct.  1010; 
May,  Ins.  |i  479,  482.  This  court  decided  In 
Deitz  T.  Insurance  Co.,  83  W.  Va.  52C.  11 
S.  £.  60,  that  where,  by  mistake,  the  agent 
wrote  the  name  of  the  husband  as  the  as- 
sured Instead  of  the  wife.  It  would  not  defeat 
recovery  by  the  true  owner.  See,  also,  opin- 
ion in  Travis  v.  Insurance  Ca,  28  W.  Va.  583. 
But  this  memorandum  is  not  the  cona-act 
There  is  evidence  to  sustain  the  court  in  h<dd- 
in^  the  agreement  was  with  the  plaintiff.  The 
suit  is  on  the  oral  contract  The  memoran- 
dum Is  (»dy  important  as  showing  a  designa- 
tion of  the  insuring  companies;,  it  is  not  the 
contract  Plaintiff  In  person  applied  for  the 
policy  and  told  the  agent  the  house  was  his. 
Tbe  agent  accepted  the  risk  of  the  plaintiff  ia 
person,  and  why  should  we  or  the  agent  say 
tlie  contract  was  with  the  father?  The  agent, 
as  a  witness,  does  not  claim  he  was  misled; 
attributes  no  bad  faith  whatever  to  the  plain- 
tier.  He  Inferred,  because  the  plaintiff  was  a 
young  man  of  30,  and  the  father  had  a  mill 
property  close  by,  and  was  a  man  whose  name 
was  on  the  insurance  book  as  to  other  insor- 
ance,  that  the  father  owned  the  house.  It 
was  merely  his  Inference.  The  real  contract 
was  in  fact  and  in  law  with  the  plaintiff. 
Prima  facie,  if  the  plaintiff  did  not  mislead. 
It  would  be  his  contract.  Tbe  agent  says  it 
was  merely  his  inference.  I  repeat,  the  mem- 
orandum Is  not  tbe  contract  If  it  were,  the 
mistake  could  be  corrected. 

Variance.  This  is  relied  on  in  a  brief  of  coun- 
sel. As  regards  the  matter  last  apoken  of,— 
the  name,— there  can  he  no  variance  between 
allegation  and  proof.  The  bill  alleges  the  oral 
contract  as  made  with  the  plalntlfT,  and,  as 
I  have  shown,  the  proof  is  of  a  contract  made 
with  the  plaintiff.  The  memorandum  is  not 
the  contract  sued  on;  and,  if  It  were,  the 
bill  states  the  mistake  in  it,  and  gives  rea- 
«a>ns  of  mistake,  why  it,  if  the  gravamen  of 
the  suit,  should  be  treated  as  one  made  with 
plaintiff.  Either  party  may  have  even  a 
■written  contract  specifically  enforced  with 
emch  corrections  as  parol  evidence  may  show 
to  be  necessary  to  i-oiTect  a  mistake.  Creigh 
-V.  Boggs,  10  W.  Va.  240. 


Variance  as  to  Date  of  Contmct.  There  l» 
no  variance  between  bill  and  proof  In  this 
respect  The  bill  says  that  "about  tbe  mid- 
dle of  July,  1!'91,  the  plaintiff  applied  to 
the  agent  for  the  Insurance,"  etc.,  "and  that 
at  that  time,  to  wit  July,  1891,"  a  cer- 
tain agreement  was  made.  The  proof  shows, 
I  tliink,  that  this  was  on  the  11th  of  Au- 
gust. Is  it  poBdIble  that  wc  must,  In  s 
suit  in  equity,  overthrow  the  decree  for 
this?  There  is  no  variance.  The  substance 
and  real  point  of  the  allegation  Is  tliat  s 
contract  of  Insurance  was  made.  The  date 
is  not  material.  Even  if  the  bill  said  It 
was  on  a  fixed  day  In  July,  it  woald  not 
be  fSatal,  tbe  agreement  not  being  a  writing. 
Even  In  formal  law  actions,  allegations  of 
"time,  place,  quantity,  and  value,  when  not 
ddscriptive  of  the  Identity  of  tbe  subject  of 
action,  will  be  found  immaterial,  and  need 
not  be  proved  strictly  as  alleged.  Thus,  In 
trespass  tbe  material  fact  is  the  assault,  the 
time  and  place  not  being  material."  1  Greenl. 
Ev.  i  61.  A  distinction  exists  between  alle- 
gations of  matters  of  "substance,"  and  mat- 
ters of  "essential  description."  The  former 
may  be  substantially  proven;  the  latter  must 
be  proven  with  a  degree  of  strictness  extend- 
ing in  some  cases  even  to  literal  precision. 
Id.  f  36.  But  here  the  bill  does  not  tie  Itself 
to  a  fixed  date,  but  is  "about  the  middle  of 
July."  Now,  If  It  were  a  note  or  insti-ument 
described  by  date,  it  would  then  be.  In  the 
words  of  Greenleaf,  "matter  of  essential  de- 
scription," tbe  earmark  of  Identity,  and  strict 
proof  would  be  required,  and  such  cases  a« 
Scott  T.  Baker,  3  W.  Va.  285,  would  apply. 
This  date  is  not  matter  of  substance,  but 
the  substance  Is  the  contract  and  Its  essen- 
tial elements.  If  there  were  a  variance  in 
diem,  it  would  be  different  Therefore,  cases 
like  Railroad  Co.  v.  Skeels,  Id.  556,  and  James 
V.  Adams,  8  W.  Va.  576,  do  not  apply. 

Substantial  and  even-handed  Justice  has 
been  done  in  the  case  by  the  decree,  and, 
when  that  is  so,  there  ought  not  to  be  a  re- 
versal, though  on  some  point  It  may  be  ope» 
to  question.  4  Minor,  Inst  870;  Bartom,  Cb. 
Prao.  1130. 

The  agents  agreed  with  the  plaintiff,  for  a 
given  consideration,  to  Insure  a  particular 
house  owned  by  plaintiff,  In  a  sum  which  the 
agent  was  to  and  did  fix,  and  for  a  period 
of  time  covering  the  date  of  tbe  loss  by  fire. 
Nothing  remained  to  be  done  but  Issue  tbe 
policy,  which  the  agent  promised  to  do. 
These  things  he  himself  proved.  Both  par- 
ties understood  that  the  plaintiff  was  in- 
sured. Every  element  was  final  to  base  that 
policy  on.  The  agents  were  authorized  to  Is- 
sue It  His  own  memorandum  told  him  every 
single  element  from  which  to  issue  it,  except 
the  name  of  the  insured;  and.  liad  he  Issued 
it  in  the  wrong  name,  the  mLstake  could  be 
corrected,  and  a  suit  maintained  upon  It 
The  only  thing  wanting  Is  the  policy  to  per- 
fect the  insurance.  Whose  fault  that  It  was 
not  IsKued?  Where  is  the  plaintiff,  In  fault 
or  default?    To  decide  the  case  against  the 
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X)Iaintlff,  his  house  Is  lo.<t.  without  the  Inflem- 
nity  he  fairly  contracted  for;  to  decide  It 
against  the  defendants  Is  only  to  make  them 
do  what  they  fairly  contracted  to  do.  The 
defense  set  up  at  iirst  blush  inspires  some 
-<luestlonfl;  but,  on  consideration,  It  becomes 
a  flsment,  which  withers  away.  Courts  must 
not  let  Insurance  companies  evade  their  poli- 
-c-ies  through  mere  technicalities.  They  must 
be  treated  fairly,  and  only  held  up  to  their 
fair  engagements.  They  are  very  valuable 
institutions,  deserving  patronage  and  enconr- 
-agement;  but  when  their  contracts  of  m- 
■deninlty  prove  worthless,  for  unsubstantial 
reasons,  to  those  who  are  in  distress  and 
IKiverty  from  the  waste  of  Are,  against  which 
their  prudence  sought  to  provide,  It  derogates 
fi-om  the  efficacy  of  the  policies  and  the  con- 
fidence of  the  public  in  tire  Insurance. 

For  these  reasons,  we  ore  clearly  of  opin- 
ion to  affirm  the  decree. 


CLIFTON  V.  MONTAGUE. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  27, 1895.) 

IKPUBO  COVBSAST  IK  LSiSE— DESCRIPTIOH  0» 

Pbopbbtt. 

1.  V^Tiere  a  pnrty  in  a  written  lease  describes 
thp  proporty  as  the  premises  known  as  the  'Bed- 
foiil  Salt  Furnoce  Property,'  together  with  all 
the  aiipurtenanci-8  thereto  belonging,  inchidiuK 
-six  suit  wells,  tools  and  fixtures  of  the  same." 
there  is  no  implied  covenant  on  the  part  of  the 
lessor  that  there  are  on  said  premises  six  salt 
wells  of  any  particular  productive  ciipacity,  or 
suitable  for  the  purposes  for  which  they  are 
leased. 

2.  The  recitals  contained  in  said  lease  as  tn 
the  number  of  salt  wells  included  in  the  premises 
after  the  lease  has  been  accepted  nnd  acted  on 
for  more  than  two  years  by  the  lessee,  with  am- 
ple opportunity  of  knowing,  not  only  the  contents 
of  the  leoRe.  but  the  character  nnd  quality  of  the 
prorxTty  leased,  must  he  reftnnlcd  ns  conclusive 
of  the  fnct  between  the  parties  to  said  icaite. 

3.  The  words  "including  six  salt  wells,"  con- 
tained in  said  lease,  create  no  implied  wnnanty 
thnt  there  were  six  salt  wells  on  said  premises  of 
any  particular  quality  or  fitness  for  manufactur- 
ing sidt. 

4.  Where  a  written  lease  of  property  provides 
that  the  lessee  shall  keep  the  same  in  repair  ex- 
cept as  to  unavoidable  accidents  and  natural 
wear  and  tear,  the  law  will  not  imply  a  contract 
«n  the  part  of  the  lessor  to  repair  damages  caused 
by  unavoidable  accidents. 

(Syllabus  by  the  Court) 

Error  to  circuit  court.  Mason  county. 

Action  by  George  Clifton  against  T.  G.  Mon- 
tague. Judgment  for  defendant,  and  plain- 
tiff brings  error.     Affirmed. 

Malcolm  .Tackson,  Tomllnson  &  Wiley,  and 
C.  E.  Hogg,  for  plaintiff  In  error.  John  U. 
Myers,  for  defendant  In  error. 

ENGLISH,  J.  This  was  an  action  of  cov- 
enant brought  in  the  circuit  court  of  Masun 
county  by  George  Clifton  against  T.  G.  Jlon- 
tngiip.  The  action  was  predicated  upon  a 
lease  executed  by  said  T.  G.  Montague  to  said 
(U'.rgo  Clifton  and  W.  H.  Cavan,  dated  Au- 
gust 23,  1800,   whereby,   In  cousidemtlon  of 


the  rents  and  covenants  therein  contained,  tlh- 
said  T.  G.  Montague  leased  unto  said  Clifton 
and  Cavan,  for  the  period  of  three  years  from 
that  date,  the  premises  known  as  the  "Bed- 
ford Salt  Furnace  Proporty,"  together  witii 
all  the  appurtenances  thereto  belonging,  in- 
cluding six  salt  wells,  tools  and  fixtures  uf 
the  same,  and  the  buildings  of  the  party  of 
the  first  part  located  thereon,  situated  tn  and 
near  the  village  of  Clifton,  Maaon  county,  W. 
Va.,  with  the  right  to  mine  coal  In  the  man- 
ner therein  prescribed,  to  mn  said  fumaci*. 
etc.,  upon  the  considerations  and  llmitatiou:; 
therein  set  forth.  The  plaintiff,  in  bis  decla- 
ration, averred  that  the  defendant  by  said 
lease,  for  himself.  Impliedly  and  by  operntiuu 
of  law,  did  covenant  with  the  said  George 
Clifton  and  W.  H.  Cavan  that  said  premises 
and  property  included  six  salt  wells  as  In  the 
said  deed  specified,  suitable  for  pumping  brine 
thciefrom  and  supplying  the  same  to  said  fur- 
nace in  the  manufacture  of  salt  on  said  prem- 
ises, and  that  the  defendant  baa  not  per- 
formed, fulfilled,  and  kept  the  covenants  con- 
tained In  said  deed  according  to  the  toior  and 
effect  true  intent,  and  meaning  thereof.  In 
this:  That  there  were  not  six  salt  wells  on 
said  premises,  as  called  for  in  said  deed,  stat- 
able and  proper  for  pumping  brine  therefrom 
and  supplying  brine  to  said  furnace  for  the 
mannfacture  and  sale  of  salt,  but  that  there 
were  only  five  salt  wells  on  said  premise^) 
suitable  for  pumping  brine  therefrom  and 
supplying  brine  to  said  furnace  in  the  manu- 
facture and  sale  of  salt  On  the  10th  day  of 
February,  18U3,  the  defendant  craved  oyer  of 
the  lease,  and  demurred  to  the  plalntlfTs  dec- 
laration, which  demurrer  was  overruled,  and 
thereupon  the  defendant  pleaded  covenants 
performed  and  covenants  not  broken,  ond  is- 
sue was  thei-eon  joined.  On  the  8tb  day  of 
May,  18a3,  the  plaintiff  was  allowed  to  amend 
his  declaration  at  bar  by  Inserting  an  addi- 
tional count,  in  which  count  the  breach  was 
alleged  as  follows:  "And  plalntief  avers  that, 
after  said  lease  bad  been  made  and  entere<I 
Into  as  aforesaid,  the  said  defendant,  through 
his  agent  and  employ^,  continued  to  work  on 
said  well  In  the  act  of  putting  It  In  proper  or- 
der and  repair  for  some  time  thereafter,  but 
said  defendant  failed  and  refused  to  finish 
the  work  of  repairing  sold  well;  ana  by  the 
negligence  of  his  (defendant's)  agents  and  em- 
ployes, while  said  repairs  were  in  progress, 
said  well  vyas  rendered  wholly  worthless  aL'I 
made  incapable  of  use  by  said  lessees,  CliftoL 
and  Cavan,  and  said  well  was  practically  de- 
stroyed, leaving  In  effect  but  live  salt  wells 
on  said  promises;  and  by  reason  of  said  ue.:- 
llgence  of  the  said  defendant,  through  bS' 
agcut  and  ctiii)Ioyt'S,  In  working  on  said  well 
as  aforesaid,  said  well  was  so  much  injureil 
and  Impaired  as  not  to  be  practically  suscoii- 
til>Ie  of  being  put  In  proi>er  and  suitable  wa- 
ditiou  for  u.se  lu  connection  with  salt  fur- 
naces. And  plaintiff  avers  that  the  defend- 
ant, in  thus  lioldiug  out  to  Clifton  and  Cavan 
before  said  lease  was  executed  his  purp<»o 
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and  Intention  of  repniiing  said  sixth  well, 
whereby  said  lessees  were  induced  to  enter 
into  said  lease,  after  the  execution  to  abandon 
as  aforesaid  the  repairs  of  said  well,  and  by 
defendants'  own  acts,  as  aforesaid,  to  render 
said  well  wholly  worthless,  was  and  Is  a 
Kross  fraud  thereby  practiced  upon  said  les- 
sees." On  the  10th  day  of  May,  ISIKI,  the  de- 
iniirrer  to  the  declaration  as  amended  was 
sutftniued,  and  the  plaintifF  filed  a  second 
ninende<l  declaration  by  adding  two  new 
counts  tliereto,  in  the  Urst  of  which  counts 
tile  plniutiir  averrod  that  "the  said  defendant, 
since  the  uialcing  of  said  deed,  hitherto  liad 
not  perfoiiued,  fullilled,  and  l^ept  the  cove- 
u:iuts  In  said  deed  contained  on  bis  part  to 
be  performed,  fulfilled,  and  kept  according 
to  the  tenor  and  effect,  true  intent,  and  mean- 
ing of  said  deed,  in  this,  to  wit:  That  there 
wtn-e  not  six  salt  wells  on  said  premises,  as 
cnlled  for  in  said  deed,  but  tliat  there  vrete 
only  fire  salt  wells  on  said  premises,  and  not 
six.  as  stipulated  In  said  deed  of  lease.  And 
plaintiff  further  averred  that,  in  conse- 
quence  of  there  being  but  live  salt  wells  on 
snid  premises,  the  said  George  Clifton  and 
W.  H.  Cavan  w^«;re  forced  and  compelletl  to 
provide  another  salt  well  at  their  own  cost 
and  expense,  and  at  great  delay  and  loss  of 
lime,  and  they  were  thereby  greatly  hin- 
<lore<1  and  injured  in  the  business  of  the 
uiiinufactiire  and  sale  of  salt  on  the  said 
promises  describeil  and  leased  In  and  by 
said  deed,  of  all  of  which  the  said  defendant 
afterwards,  to  wit,  on  the  Ist  day  of  De- 
ct'mber,  J  892,  and  long  prior  thereto,  had  no- 
tice." In  the  second  count  the  plaintiff 
avers,  as  a  breach  of  covenant,  "that  the 
said  defendant,  since  the  making  of  the 
deed  aforesaid,  hitherto  has  not  performed, 
fulfilled,  and  kept  tlie  covenants  in  said  deed 
contained  on  his  part  to  be  performed,  ful- 
filled, and  kept  according  to  tl^e  tenor  and 
effect,  true  intent,  and  meaning  of  said  deed, 
in  this,  to  wit:  That  the  said  defendant 
failed  and  neglected  to  deliver  unto  the  said 
plaintiff  and  said  W.  H.  Cavan  the  six  salt 
wells  In  said  deed  of  lease  stipulated  for, 
and  only  dclivcre<l  unto  them  five  salt  wells, 
instead  of  the  six  wells  called  for  in  said 
lease,  and  that  In  consequence  of  the  failure 
and  neglect  of  the  said  defendant  to  deliver 
unto  the  said  plaintiff  and  said  W.  H.  Cavan 
the  six  salt  wells  stipulated  for  in  said  deed 
of  lease,  and  by  reason  of  bis  delivery  of 
only  five  salt  wells  unto  said  plaintiff  and 
said  Cavan,  the  said  George  Clifton  and  W. 
II.  Cavan  were  forced  and  compelled  to  pro- 
vide another  salt  well  at  their  own  cost  and 
exiicuse.  and  at  groat  delay  and  loss  of  time, 
iuid  they  were  tliereby  greatly  hindered  and 
Injured  in  the  business  of  the  manufacture 
and  sale  of  salt  on  the  said  premises  de- 
scribed In  and  by  said  deed,  of  all  of  which 
the  said  defendant  afterwards  liad  notice." 
At  the  September  term,  1803.  the  defendant 
craved  oyer  of  the  writing  obligatory  sued 
on  in  this  action,  and  demurred  to  the  plaln- 


■  tiff's  declaration  as  amended,  and  to  each 

count  tbci-eof.  In  which  the  plaintiff  Joined, 

I  which  demurrer  was  sustained  by  the  court 

'  as  to  counts  Nos.  1  and  2,  and  overruled  as 

to  counts  Nos.  S  and  4,  being  the  last  two 

I  counts  added,  by  way  of  amendment,  to  said 

'  declaration;  and  the  defendant  pleaded  cov- 

]  enants  performed  and  covenants  not  broken, 

j  and    Issue   was  Joined   thereon.     The  case 

was  submitted  to  a  Jury,   and  after   the 

'  plaintiff  had  Introduced  all  of  his  witnesses, 

.  and  examined  them  before  the  Jnry,  and 

rested  his  .case,  the  defendant,  by  his  attor- 

I  ney,  moved  the  court  to  exclude  from  the 

i  Jury   all   the   evidence   Introduced    by   th« 

I  plaintiff,   which  motion   was  sustained  by 

the  court;  and  the  plaintiff,  by  his  counsel, 

I  excepted,  and  asked  tliat  the  evidence  so  ex- 

I  eluded  be  certified  by  the  court  and  made 

;  part  of  the  record,  which  was  accordingly 

done;  and  the  Jury  found  a  verdict  for  the 

defendant,  and  thereupon  the  plaintiff  mov- 

.  ed  the  court  to  set  aside  the  verdict  and 

i  award  him  a  new  trial,  because  said  vei-dlct 

I  was  contrary  to  the  law  and  the  evidence, 

wlUch    motion    the    court    overruled.      The 

plaintiff  excepted.    Judgment  was  rendered 

for  the  defendant,  and  this  wrtt  of  error  was 

cbtained. 

The  tli-st  error  assigned  and  relied  upon  by 
the  plaintiff  in  error  Is  as  to  the  action  of  the 
circuit  court  In  sustaluing  the  demurrer  to  the 
plaintiff's  declaration  and  fii-st  amended  dec- 
laration; and.  In  considering  the  questions 
raised  by  this  as.slgnment  of  error,  we.tiun  to 
the  rules  prescribed  by  the  elementary  works 
In  regard  to  the  action  of  covenant  as  a  i«me- 
dy,  and  we  find  in  Chitty's  Pleading  (16th 
Ed.  vol.  1,  p.  IJO)  the  author  says;  "The  rules 
respecting  this  action  are  few  and  sim}>le. 
It  Is  a  remedy  provided  by  law  for  the  re- 
covery of  damages  for  the  breach  of  a  cove- 
nant or  contract  under  seal.  It  cannot  be 
maintained  except  against  a  person  who,  by 
himself  or  some  other  person  acting  on  his 
behalf,  has  executed  a  deed  under  seal,  or 
wlio,  under  some  very  peculiar  circumstan- 
ces, which  will  be  noticed  hereafter,  has 
agreed  by  deed  to  do  a  certain  thing.  In 
the  case  of  a  covenant  under  seal  an  action  of 
covenant  may  be  supported,  whether  such  cove- 
nant be  contained  in  a  deed  poll  or  Indenture, 
or  be  express  or  Implied  by  law  from  the 
terms  of  the  deed."  Upon  this  question  as  to 
the  existence  and  extent  of  Implied  cove- 
nants, Mr.  Justice  Swayne,  In  delivering  the 
opinion  of  the  court  In  the  case  of  Sheets  v. 
Selden,  7  Wall.  -423,  says:  "The  tendency  of 
modern  decisions  Is  not  to  Imply  covenants 
which  might  and  ought  to  have  been  express- 
ed if  intended.  A  covenant  is  never  Implitni 
tliat  the  lessor  will  make  any  repairs.  The 
tenant  cannot  make  repairs  at  the  expense  of 
the  landlord  unless  by  si)ccial  agreement.  It 
a  demised  house  be  burned  down  by  accident, 
the  rent  doas  not  cea.se.  The  lessee  continues 
liable,  as  If  the  accident  had  not  occuircd. 
In  the  case  under  consideration  the  lessees 
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covenanted  and  agreed  to  pay  to  the  lessor, 
his  peraonal  representative  or  assigns,  |250 
per  month,  at  the  end  of  each  calendar  month, 
for  the  use  of  the  furnace  and  the  bittern 
flowing  therefrom,  and  for  the  use  of  stable 
and  10  dwelling  houses  upon  said  premises, 
and.  In  addition  thereto,  to  pay  a  royalty  for 
the  coal  to  be  mined  by  them  In  the  quantity 
and  manner  therein  prescribed."  And  it  was 
further  provided  that,  If  said  lessees  failed 
or  neglected  to  pay  the  party  of  the  first  part 
the  rent  and  royalty  for  the  space  of  five  days 
after  the  same  became  due  jvithout  further 
demand,  the  said  lessor  might  re-enter  and 
take  possession  of  said  premises  without  le- 
gal process,  and  put  an  end  to  said  tenancy, 
without  waiving  any  security  held  by  him 
for  such  rent  and  royalty.  Said  lessees  also 
covenanted  to  keep  said  furnace  plant  In 
proper  and  sutnctent  repair,  and,  at  the  ter- 
mination of  the  lease,  to  surrender  and  deliv- 
er possession  of  the  premises  and  property 
therein  described  unto  the  said  lessor,  his 
heirs  or  assigns,  In  good  working  order  and 
condition,  unless  destroyed  by  Are  or  other 
imavoldable  casualty  not  caused  by  the  negli- 
gence or  carelessness  of  said  lessees,  their 
ser^'ants  or  agents.  Now,  oyer  was  craved 
of  this  lease  when  the  demurrer  was  entered; 
and,  in  determining  the  questions  raised  by 
the  demurrer,  we  must  take  the  lease  by  the 
four  comers,  and  gather  from  the  entire  in- 
strument the  true  intent  of  the  contracting 
parties.  It  appears  therefrom  that  |250  per 
month  was  to  be  paid  for  the  use  of  the 
furnace  and  the  bittern  flowing  therefrom, 
and  that  the  lessees  expressly  covenanted  and 
agreed  to  keep  the  fnmace  plant  In  proper 
and  sufficient  repair.  Now,  what  is  meant 
by  the  words  "furnace  plant"?  Webster  de- 
fines the  word  "plant,"  in  a  commercial  point 
of  view,  as  follows:  "The  whole  machinery  and 
apparatus  employed  in  can-ylng  on  a  trade 
or  mechanical  business,  also  sometimes  in- 
cluding real  estate  and  whatever  represents 
investment  of  capital  in  the  means  of  can-y- 
lng on  a  business,  but  not  including  material 
xvorked  upon  or  finished  producfas;  as  the 
plant  of  a  foundry,  a  mill,  or  a  railroad." 
By  the  express  terms  and  provisions  of  the 
lease,  then,  the  lessees  were  to  keep  said  fur- 
nace plant  in  proper  and  sufficient  repair. 
The  words  "fumace  plant,"  under  the  above 
detinition  we  must  regard  as  broad  enough 
to  cover  the  six  salt  wells,  and  especially  la 
this  tile  case  when  the  lease  on  its  face  de- 
scribes the  property  leased  as  the  "Bedford 
Salt  Furnace  Property,"  together  with  all  the 
appurtenances  tha-eto  belonging,  including 
six  salt  wells,  tools  and  fixtures  of  the  same, 
etc.;  and,  when  we  look  further,  It  is  aijpar- 
ent  that  the  lessees  covenanted  and  agreed 
to  surrender  and  deliver  possession  of  the 
premises  and  property  thereinbefore  described 
unto  the  party  of  the  first  part,  bis  heirs 
or  assigns,  in  good  working  order  and  condi- 
tion, unless  destroyed  by  fire  or  other  un- 
avoidable casualty  not  caused  by  the  negli- 


gence or  carelessness  of  said  lessees,  their 
servants  or  agents.  Now,  It  is  not  to  be  pre- 
sumed that  said  lessees  would  have  cove- 
nanted to  return  the  property  described  In 
the  lea.«e  (which.  In  express  words,  includes 
six  salt  wells)  if  there  were  only  five  salt 
we.iij  ou  the  property,  or  that  they  would 
have  entered  into  a  covenant  under  seal  for 
the  lease  of  six  salt  wells  when  In  reality 
there  were  only  five  on  the  property.  Bige- 
low,  in  his  valuable  work  on  Estoppel,  In  page 
611,  says:  "Generally  speaking,  It  is  often 
said  that  a  man  is  presumed  to  know  the 
truth  In  regard  to  facts  within  his  own  s|»<H;iai 
means  of  knowledge.  More  definitely  the  rule 
baa  been  stated  thus:  What  a  person  is 
bound  to  know  has  regard  to  his  particular 
means  of  knowledge,  and  to  the  nature  of  the 
representation,  and  Is  then  subject  to  the 
test  of  the  knowledge  which  a  man,  pay- 
ing that  attention  which  every  man  owes  to 
bis  neighbor  in  making  n.  representation, 
would  have  acquired  in  the  particular  case 
by  the  use  of  such  means.".  In  the  case  at 
bar,  the  lessor,  in  describing  the  property 
leased,  speaks  of  it  as  the  following  premii^es 
and  properties,  to  wit:  "The  premiscH 
known  as  the  'Bedford  Salt  Furnace  Proper- 
ty,' together  with  all  the  appurtenan<-e* 
thereto  belonging,  including  six  salt  wells." 
etc.,  located  thereon.  The  lessees,  we  mtt-st 
conclude,  had  the  means  of  knowledge  with- 
in their  power  as  to  the  number  of  salt 
wells  on  this  salt  property.  The  number  of 
salt  wells  on  the  property  was  not  a  matter 
of  InsignlflcBuce,  but,  on  the  contrary,  the 
gravamen  of  the  complaint  In  the  plaintiff's 
declaration  Is  that  there  were  only  five  salt 
wells  Instead  of  six,  as  set  forth  and  describ- 
ed in  the  lease.  We  must,  then,  regard  the 
words  "including  six  salt  wells"  as  a  particular 
and  definite  recital  of  a  material  fact,  and 
under  the  head  of. Estoppel  (7  Am.  &  Eng. 
Enc.  Law,  p.  7)  the  law  is  stated  thus:  "Par- 
ticular and  definite  recitals  are  conclusive  evi- 
dence of  the  material  facts  stated;"  mean- 
ing the  material  facts  stated  In  a  deed.  And 
Bigelow  on  Estoppel,  on  page  ai5,  says:  "Be- 
tween grantor  and  grantee  the  recitals  of  the 
deed  will,  doubtless,  be  conclusive  evidenc'e 
in  a  proper  case."  The  recital  contained  in 
the  deed  of  lease  as  to  the  number  of  ^ilt 
wells  on  this  property  we  must  regard  as 
conclusive  of  the  fact;  and  the  lessee,  having 
accepted  and  acted  upon  said  lease  for  mure 
than  two  years,  with  ample  opportunity  of 
knowing  not  only  the  contents  of  the  lease, 
but  the  character  and  quality  of  the  proper- 
ty leased,  is  estopped  from  saying  there  were 
only  five  salt  wells  Instead  of  six  npon  said 
salt  property. 

The  plainticr,  then,  having  placed  himsWf 
in  a  position  which  precludes  him  from  de- 
nying that  there  were  six  salt  wells  on 
said  property,  the  next  question  to  which 
we  direct  our  attention  is  as  to  whether 
the  defendant,  Montague,  by  his  lease,  cov- 
enanted that  the  said  wells  should  yield  any 
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partlcniar  quantity  of  salt  water,  or  have 
any  particular  productive  capacity.  So  far 
aa  express  covenants  are  concerned,  the 
lease  Is  silent  as  to  the  fitness  of  these  wells 
for  producing  salt  water.  Is  there  any  Im- 
l>lled  covenant,  or  covenant  by  operation  of 
law,  that  said  wells  shall  be  fit  for  the  pur- 
]>ose  for  which  they  were  teased?  If  the 
wells  were  deflcl^it,  the  lessees,  by  a  pro- 
vision contained  in  the  lease,  mlijht  have 
terminated  their  tenancy  at  the  end  of  any 
month  by  failure  to  pay  the  rent  for  five 
-days;  but  they  saw  proper  to  mn  the  fur- 
nace for  niwe  than  two  years,  and  this 
would  indicate  tltat  the  property  had  some 
fitness  for  salt  making.  The  weight  of  au- 
thority, however,  as  we  understand  it,  is 
that  there  is  no  implied  warranty  as  to  the 
fitness  of  the  leased  premises  for  the  pur- 
poses tor  which  It  Is  leased.  So.  In  the  case 
of  Harlan  v.  Navigation  Co.,  35  Pa.  St  287, 
it  was  held  that  "a  lease  of  the  right  to 
mine  coal  In  the  land  of  the  lesaor  is  the 
grant  of  an  interest  in  the  land,  and  not  a 
mere  license  to  take  the  coal.  In  such  a 
case  there  is  no  Implied  warranty  that  the 
land  contalna  coal  veins";  and  that,  "if  the 
]>artleB  to  a  coal  lease  were  under  a  mu- 
tual mistake  as  to  the  existcace  of  coal 
veins  in  the  land  demised,  the  proper  rem- 
edy of  the  lessee  is  by  a  proceeding  to  re- 
scind the  contract;  he  cannot  have  relief  In 
an  action  in  affirmance  of  it"  In  the  case 
of  Sutton  V.  Temple.  12  Mees.  &  W.  52,  Park, 
B.,  held  a«  follows:  "With  respect  to  the 
other  and  principal  question  In  this  case, 
via.  whether  a  contract  or  condition  is  im- 
l>lied  by  law,  on  the  demise  of  land,  that  it 
shall  be  reasonably  fit  for  the  purpose  for 
which  it  is  taken,  if  the  question  were  res 
Integra,  I  should  entertain  no  doubt  at  all 
that  no  such  contract  or  condition  is  im- 
plied in  such  a  case.  The  word  'demise' 
certainly  does  not  carry  with  it  any  such 
implied  undertaking.  The  law  merely  an- 
nexes to  it  a  condition  that  the  party  de- 
mising has  a  good  title  to  the  premises,  and 
that  the  lessee  shall  not  be  evicted  during 
the  term.  If  it  included  any  such  contract 
as  is  now  contended  for,  then  in  every  farm- 
ing lease,  at  a  fixed  rent,  there  would  be 
an  implied  condition  that  the  premises  were 
fit  for  the  purposes  for  which  the  tenant  took 
them,  and  it  is  difficult  to  see  where  such 
a  doctrine  would  stop."  In  the  case  of 
Clark  V.  Babcock,  23  Mich.  164,  it  was  held 
that  a  lease  of  a  salt  well  Implies  no  cove- 
nant that  the  well  shall  be  of  any  productive 
capacity.  In  the  absence  of  any  distinct 
agreement,  the  leasee  takes  it  as  he  finds 
it.  And  In  the  case  of  Kline  v.  McLain,  33 
W.  Va.  32,  10  S.  E.  11,  this  court  held  that 
"a  lessee  of  a  store  room  cannot  recover 
in  an  action  of  assumpsit  against  his  lessor 
for  damages  sustained  by  reason  of  the  fail- 
ure of  said  lessor  to  repair  damages  to  such 
building  caused  by  unavoidable  accident, 
whMre  there  is  a  written  lease  between  said 


contracting  parties,  In  the  absence  of  an  ex- 
press covenant  that  said  lessor  should  make 
such  repairs,"  and  that  wltere  a  written 
lease  of  such  building  provides  that  the 
lessee  shall  keep  the  same  in  repair,  except 
as  to  "unavoidable  accidents  and  natural 
wear  and  tear,"  the  law  will  not  Imply  a 
contract  on  the  part  of  the  lessor  to  repair 
damages  caused  by  unavoidable  accidents, 
and  a  demurrer  will  be  sustained  to  a  dec- 
laration setting  forth  these  facts  In  a  spe- 
cial count  that  "the  lessee  In  sucb  an  action 
will  be  cMifined  to  the  terms  of  the  writ- 
ten contract  declared  upon,  and  cannot  re- 
cover upon  a  verbal  contract  or  understand- 
ing made  or  had  contemporaneonsly  with 
said  written  lease."  Washburn  on  Real 
Property  (volume  1,  p.  637,  {  7)  states  the 
law  as  follows:  "Without  an  express  con- 
tract on  the  part  of  the  lessor,  be  cannot 
be  held  liable  for  repairs  made  by  the  ten- 
ant upon  demised  premises.  Nor  would  he 
be  bound  by  a  parol  promise  to  make  re- 
pairs if  such  promise  is  founded  only  upon 
the  relation  of  landlord  and  tenant.  *  •  • 
Among  the  caseeti  which  might  be  cited  upon 
this  point,  a  canal  company  made  a  lease 
of  a  water  power  which  had  been  created 
by  the  construction  of  the  canal.  It  was 
held  not  to  constitute  a  covenant  on  the 
part  of  the  lessors  to  keep  the  canal  in  re- 
pair or  supply  It  with  water;  and,  if  the 
canal  was  discontinued,  the  lessee  was  witb- 
OBt  remedy.  Trustees  ▼.  Brett,  25  Ind.  410. 
So,  the  lease  of  a  water  power  out  of  a  mill- 
pond  then  existing  was  not  held  to  consti- 
tute an  obligation  on  the  part  of  the  lessor 
to  keep  the  dam  in  repair.  Morse  v.  Mad- 
dox,  17  Mo.  568.  And  a  grant  of  a  rtght  to 
take  water  from  a  well  does  not  bind  the 
owner  of  the  well  to  repair  it" 

Heading,  then,  the  lease  upon  which  this 
action  was  predicated,  in  the  light  of  the 
authorities  I  have  had  an  opportunity  of  ex- 
amining, 1  cannot  construe  the  words  '"in- 
cluding rfx  salt  wells,  tools  and  fixtures  of 
the  same,"  as  Implying  six  salt  wells  of 
any  particular  or  peculiar  fitness  for  the 
purpose  of  supplying  salt  water  for  the  use 
of  the  furnace;  neither  can  I  hold  that  a 
salt  well  which  is  accidentally  obstructed 
by  the  tubing  is  not  a  salt  well;  and,  as  we 
have  seen,  if  the  well  Is  out  of  rep.iir,  in 
the  absence  of  a  special  covenant  the  lessor 
is  not  bound  to  repair,  but  the  lessee  takes 
the  property  as  he  finds  it.  Under  our 
construction,  then,  said  lease  contained  no 
covenant,  either  impliedly  or  by  operation  of 
law,  that  said  premises  and  property  includ- 
ed six  salt  wells  suitable  for  pumplug  brine 
therefrom  and  supplying  the  same  to 
said  furnace  in  the  manufacture  of  salt 
on  said  premises.  If  it  was  true  that  there 
was  a  covenant  implied  that  the  six  salt 
wells  should  be  fit  and  suitable  for  pump- 
ing brine  for  said  furnace,  then  it  is 
true  such  implied  covenant  might  be  set 
forth  in  the  declaration;  but,  as  there  is  no 
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Huch  iiuplied  covenant,  the  plaintiff  must  be 
confined  In  his  pleadinp  and  pi-oof  to  the 
covenants  contained  iu  the  instrument  sued 
upon;  and  the  pleader  in  this  Instance  hay- 
ing gone  beyond  the  scope  of  the  covenants 
contained  in  the  lease,  and  being  unau- 
thorized to  do  so  by  any  Implied  covenant, 
the  circuit  court,  in  my  opinion,  committed 
no  enxtr  in  sustaining  the  demuiTer  to  said 
first  declaration. 

The  plaintiff.  Id  his  amended  declaration, 
avers  that,  "before  said  lease  was  executed, 
the  defendant  well  knew  that  there  were 
but  five  salt  wells  on  said  premises  suitable 
to  be  used  and  pumped  in  the  manufacture 
of  salt;  and  defendant  also  knew  that,  to 
render  said  Bedford  Salt  Furnace  fit  to  well 
and  properly  make  salt  In  the  usual  and  or- 
dinary way,  the  other  and  sixth  well  com- 
plained of  therein  would  have  to  be  reimir- 
ed  and  made  suitable  as  a  salt  well  to  be 
used  In  connection  with  said  furnace;  and 
that  while  the  defendant,  throngh  his 
agents,  was  proceeding  to  repair  said  well, 
the  said  lease  was  made;  and  that,  after 
said  lease  was  made,  the  defendant  contin- 
ued to  work  on  said  well  in  the  act  of  put- 
ting it  in  proper  order  and  repair  for  some 
time  thereafter,  but  said  defendant  failed' 
and  refused  to  finish  the  repairs  on  said  well, 
and  by  negligence  of  defendaut's  agents 
and  employes,  while  said  repaii-s  were  in 
progress,  said  well  was  rendered  wholly 
worthless,  leaving.  In  effect,  but  five  salt 
wells  on  said  premises;  and  that  plaintiff 
was  induced  to  enter  into  said  lease  by  the 
defendant  holding  out  to  said  Clifton  and 
Cavan,  before  said  lease  was  executed,  his 
purpose  and  intention  of  repairing  said  sixth 
well,  and  afterwards  to  abandon  said  well, 
and  by  defendant's  own  acts  to  render  said 
well  wholly  worthless,  was  a  gross  fraud  up- 
on said  lessees,"  etc.  Now,  when  It  is  re- 
membered that  this  Is  an  action  of  cove- 
nant, and  the  instrument  sued  on  contains 
nothing  implying  an  assurance  t^iat  said 
well  should  be  put  in  repair,  and  the  law 
itself  does  not  Imply  that  the  property 
leased  shall  have  any  particular  suitable- 
ness or  fitness  for  tlie  purpose  for  which 
it  is  leased,  and  when  we  consider,  fui^ 
tber,  that  the  landlord  is  not  bound  to 
repair  In  the  absence  of  a  special  covenant 
to  that  effect,  we  need  but  to  refer  to  the 
ruling  of  this  court  In  the  case  of  Kline  v. 
McLaln.  33  W.  Va.  32,  10  S.  E.  11.  where 
It  is  held  that  "the  lessee  in  such  an  action 
will  be  confined  to  the  terms  of  the  written 
contract  declared  upon,  and  cannot  recover 
upon  a  verbal  contract  or  understanding 
made  or  had  contemporaneously  with  said 
written  lease";  and  I  can  reach  no  other 
conclusion  than  that  the  demurrer  was  prop- 
erly sustained  to  the  amended  declaration. 

The  plaintiff  filed  a  second  amended  decla- 
ration. Including  two  counts,  which  was 
also  demurred  to;  but  the  court  overruled 
the  demurrer  to  said  second  amended  decla- 


ration, as  before  stated.  Did  the  court  err 
in  so  ruling?  These  counts  we  re^nird,  alsu. 
as  demurrable,  for  the  reason  that  our  con- 
struction of  the  lease,  which  (oyer  having 
lieen  craved)  must  be  read  In  connection 
with  the  declaration,  contains,  as  we  con- 
strue it  no  covenant,  express  or  implied, 
that  the  property  therein  described  contain- 
ed six  salt  wells  of  any  particular  capacity, 
or  that  they  were  fit  for  the  purpose  for 
which  they  were  leased.  In  tl»e  case  of 
Cowen  T.  Sunderland,  145  Mass.  3G1,  H  N'. 
E.  117,  Dcvens,  J.,  delivering  the  opinion 
of  the  cowt,  says:  "It  is  a  general  rule, 
well  established  by  the  decisions  of  tlii^* 
court,  that  the  lessee  takes  an  estate  In  the 
premises  hired,  and  takes  the  risk  of  the 
quality  of  the  premises  In  the  absence  of 
an  express  or  implied  warranty  by  the 
lessor  or  of  deceit  •  •  •  The  rule  of 
caveat  emptor  applies,  and  It  is  for  the 
lessee  to  make  the  examination  nece8ear.r 
to  determine  whether  the  premises  he  hinni 
are  safe  and  adapted  to  the  pnri>ose8  for 
which  they  are  hired."  In  the  first  of  said 
counts  It  is  complained  that  there  were 
only  five  salt  wells  on  said  premises,  and 
not  six,  as  stipulated  in  said  deed  of  lease: 
and,  while  It  Is  true  that  the  lease  describes 
the  premises  as  including  six  salt  wells,  yet, 
when  we  remember  that  caveat  emptor  ap- 
plies, and  the  plaintiff,  under  his  hand  and 
seal,  has  admitted  that  there  were  indnded 
In  the  premises  six  salt  wells,  he  cannot 
be  heai-d  to  deny  it  The  second  coimt 
avers  that  the  defendant  by  said  deed.  Im- 
pliedly and  by  operation  of  law,  did  covenant 
with  plaintiff  and  said  Cavan  to  deliver  unto 
them  six  salt  wells  on  said  premises  for 
the  purpose  of  the  manufacture  of  salt  un- 
der said  deed  of  lease,  and  the  breach  com- 
plained of  Is  that  only  five  salt  wells  wen> 
delivered  to  them  Instead  of  six,  as  called 
for  In  said  lease.  My  construction  of  the 
lease,  however.  Is  that  there  was  no  Im- 
plied covenant  to  deliver  to  said  Clifton  and 
Cavan  any  number  of  salt  wells.  The  pro|v 
erty  leased  to  them  is  described  In  the  lease 
as  "the  premises  known  as  the  'BedfonI 
Salt  Furnace  Property,'  together  with  all 
<the  appurtenances  thereto  belonging.  In- 
cluding six  salt  wells,"  etc.;  and,  in  speak- 
ing of  the  six  salt  wells,  the  evident  In- 
tention was  to  describe  the  property.  Includ- 
ed In  the  lease. 

The  deed  itself  would  carry  the  right  of 
possession.  Ample  time  was  given  for  ex- 
amination. The  deed  bears  date  the  23d 
of  August,  1890;  and,  according  to  the  aver- 
ments of  the  declaration,  possession  was  not 
taken  thereunder  until  the  28th  day  of  Oc- 
tober following.  So  that.  If  the  rule  caveat 
emptor  is  applied,  the  plaintiff  cannot  com- 
plain, as  he  had  ample  time  to  examine  the 
premises  and  ascertain  what  was  Included 
in  the  lease,  and  yet  he  took  imsaession,  and 
operatefl  the  property  for  more  than  two 
years   thereafter;    and,   as   to   the   implied 
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covenact  averred,  It  was  held  lu  Hudson 
Caual  Co.  v.  Penusylvania  Coal  Co.,  8  AVall. 
^•U,  that  "in  tbe  case  of  a  contract  drawn 
te<liuicaU}-  in  form,  and  with  obvious  at- 
tention to  details,  a  covenant  cannot  be 
implied,  in  tlie  absence  of  language  tending 
to  a  conclusion  tbat  tbe  covenant  sought  to 
be  set  up  was  intended."  Looking  to  the 
contents  of  this  lease,  it  is  apparent  that 
the  same  is  carefully  and  technically  drawn, 
providing  for  the  mining  of  coal,  and  fur- 
nishing the  same  to  tbe  furnace  and  engines, 
and  allowing  a  deduction  from  the  royalty 
in  the  event  tbe  furnace  is  stopped  for 
more  than  five  days  without  fault  of  tbe  lea- 
sees, allowing  the  lessor  to  re-enter  and  te- 
oecupy  tbe  premises  upon  the  failure  to  pay 
rent  and  royalty  for  Ave  days  after  the 
same  falls  due,  providing  that  the  property 
should  not  be  sublet  without  the  written 
consent  of  the  lessor,  and  also  that,  if  the 
property  shotild  be  seised  by  legal  process 
for  the  debts  of  the  lessees,  the  same  should 
revert  to  the  lessor;  also  containing  a  cov- 
enant tbat  the  lessees  should  keep  the 
furnace  plant  In  proper  and  sufficient  re- 
l>alr,  and  setting  forth  in  detail  how  the 
coal  banks,  entries,  railroad  tracks,  and 
drains  shall  be  managed,  and  further  pro- 
viding for  tbe  return  of  the  property  de- 
scribed, including  tbe  six  salt  wells,  at  the 
termination  of  tbe  lease  to  tbe  lessor,  bis 
heirs  or  assigns,  in  good  working  order,  un- 
less destroyed  by  fire  or  unavoidable  castial- 
ty,  not  caused  by  the  negligence  or  careless- 
ness of  the  lessees,  their  servants  or  agents. 
Can  it  be  presumed  that,  with  more  than 
two  months'  time  to  examine  tbe  property 
between  tbe  date  of  the  lease  and  tbe  time 
vrhen  the  fm-nace  was  fired  np,  the  plaintiff 
-would  accept  and  act  under  said  lease,  re- 
citing, as  it  did,  tbe  vital  and  Important 
fact  tbat  said  premises  Included  six  salt 
wells,  when  In  fact  there  were  only  five 
tbereon?  And  tbe  fact  tbat  under  these 
circumstances,  which  appear  on  the  face 
of  the  declaration,  the  lessees  accepted  the 
property  under  said  lease,  and  actively 
operated  the  furnace  tbereon  for  more  than 
two  years,  so  far  as  appears,  without  any 
effort  on  their  part  to  repair  said  sixth 
well,  negatives  tbe  presumption  tbat  there 
was  any  implied  covenant  that  there  were 
six  salt  wells  of  any  particular  productive 
capacity  on  said  premises.  It  appears,  by 
averment  in  tbe  first  amended  declaration, 
tliat  this  sixth  well  was  being  repaired  In 
some  way  by  the  lessor  at  the  time  said 
lease  was  executed;  but  the  fact  tbat  a  salt 
well  Is  out  of  repair  does  not  prevent  It 
from  being  a  salt  well  still,  any  more  than 
a  coal  bank  which  is  obstructed  at  some 
point  by  fallen  slate  Is  no  longer  a  coal  bank; 
and,  looking  at  tbe  face  of  tbe  lease,  we 
cannot  say  that  tbe  recital  In  the  description 
3f  tbe  property  leased,  including  six  salt 
wells,  implied  a  covenant  tbat  there  were 
six  salt  wells  of  any  particular  productive 


capacity  on  said  premises,  although  the 
averments  of  tbe  declaration  show  that 
there  were  six  salt  wells  on  said  premises, 
one  of  which  was  being  repaired  at  tbe 
time  of  tbe  execution  of  the  lease. 

For  these  reasons,  we  think  the  plalutilf 
has  shown  no  cause  of  action,'  and  the  de- 
murrer should  have  been  sustained  to  the 
entire  declaration;  and  for  the  same  rea- 
sons we  are  of  opinion  that  the  circuit  court 
committed  no  error  in  excluding  tbe  plain- 
tifTs  evidence  from  the  jury.  The  judgment 
complained  of  must  be  affirmed,  with  costs, 
etc. 


HBNBY  V.  OHIO  RIVBR  R.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  27,  1895.) 

Fleadixo  — Waxt  ok  Repmcatios  —  Waiveu  of- 

EhKOH — OBSTRrCTtOS    OP  CCLVEHT —  RECOVEItr 

OF  Damages— LmiTATioNS — Accrual  op  Cause 
or  AcTio.s. 

1.  There  cannot  be  an  issue,  where  there  i» 
a  plea  of  new  matter,  concluding  widi  a  verifica- 
tion, without  a  repIicatioD. 

2.  Where  there  is  a  plea  of  new  matter,  coii- 
clndinK  with  a  verification,  and  the  ])laintiff  fails 
to  reply  to  it,  there  ought  to  be  a  judgment  of 
Don  prosequitur  against  him,  after  a  rule  to  re- 
ply, but  such  need  not  be  served. 

8.  Such  a  judgment  would  not  bar  a  second 
suit  for  same  canse^  it  having  the  effect  of  a 
nonsuit. 

4.  MTiero  there  are  two  or  more  pleas,  and 
one  is  good,  though  otlicrs  be  bad  or  found  untrue, 
yet  that  pl(  ii  defeats  tbe  action. 

5.  A  plea  introdueeM  new  matter,  and  con- 
cludes with  a  verifieation,  and  there  is  no  rep- 
lication to  it  or  joinder  In  issue,  but  the  oise  i» 
tried  on  its  merits  upon  the  evidence,  includ'.ns 
the  evidence  tonching  the  defense  set  up  in  such 
plea,  and  a  verdict  found  resiransive  to  such 
plea,  and  no  exception  made  to  it  on  that  score 
m  tlie  circuit  court.  Tliis  court  will  not  rcverst^ 
for  tills  cause,  especially  at  the  instance  of  hint 
who  failed  to  file  a  replication. 

6.  A  railroad  company  makes  an  embank- 
ment in  a  street  on  which  to  lay  its  track,  and  so 
negligently  constructs  it  as  to  obstruct  or  close  a 
culvert  already  there  for  passage  of  water,  and 
by  reason  thereof  at  times  water  from  rain  or 
snow  collects  and  floods  an  adjoining  lot.  Its 
owner  may  recover  damages. 

7.  The  statute  of  limitations  in  sndi  case  I>e- 
gins  to  run,  not  from  the  date  of  the  building  of 
the  embanliment,  but  from  the  time  of  the  actual 
injury  from  the  invasion  of  the  lot  by  the  water; 
the  injury  being  in  law  recurring,  mtermittent. 
and  continuous. 

8.  Permanent  injury  from  private  nuisance. 
AVhen  there  must  be  recovery  of  past  and  future 
damages  in  one  suit,  and  when  repeated  suits  as 
injury  recurs  may  be  brought,  discussed. 

9.  'When  the  evi<ience  tends  in  a  fairly  ap- 
preciable decree  to  sustain  the  piaintiif's  action, 
the  court  must  not  strike  out  his  evidence  or  di- 
rect a  verdict  for  the  defendant 

(Syllabus  by  the  Court.) 

Error  to  circuit  court.  Mason  county. 

Action  l>y  Darius  Henry  against  the  Ohio 
River  Railroad  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Revers- 
ed. 

Charles  E.  Hogg,  for  plaintiff  In  error.  V. 
B.  Archer,  for  defendant  in  error. 
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BBANNON,  J.  Darius  HemT  brought 
trespass  on  the  case  in  the  circuit  court  of 
Masou  county  against  the  Ohio  River  Rail- 
road  Company,  and  by  directive  of  the  court 
the  jury  found  for  the  defendant,  and  Judg- 
ment was  rendered  for  It,  and  the  plaintiff 
appeals.  The  suit  was  for  damages  to  a. 
lot  and  residence  thereon,  Injured  by  an  over- 
flow of  water  caused,  as  alleged,  by  an  em> 
bankment  raised  by  tlae  company,  on  which 
it  laid  its  track. 

A  question  of  law  in  the  case  Is  this:  The 
-defendant  pleaded  not  guilty,  putting  itself 
-on  the  country,  and  issue  was  regularly  Join- 
ed on  that  plea.  The  defendant  also  filed  a 
plea  of  the  statute  of  limitations,  but  the 
plaintiff  made  no  replication  to  it,  and  the 
want  of  such  replication  introduces  trouble 
Jn  the  case.  When  this  plea  came  in,  being 
one  of  confe«sloB  and  avoidance,  it  de- 
manded a  replication  either  by  way  of  trav- 
erse or  confession  and  avoidauce;  but,  stand- 
ing without  replication.  Judgment  should 
liave  been  rendered  upon  it  for  the  defend- 
ant, 08  it  is  a  rule  in  the  science  of  common- 
law  pleading  that  a  pleading  Introducing 
new  matter  must  be  met  by  demurrer  or  by 
some  response  of  fact  There  was  an  objec- ' 
tion  to  the  plea,  operating  as  a  demurrer, 
which  was  overruled,  and  the  plea  received; 
'but  there  was  no  replication,  and,  standing 
unansM'ered,  it  alone  called  for  Judgment  for 
defendant.  This  Judgment  is  based  on  the 
ground,  under  the  system  of  pleading,  that 
the  plaintiff,  by  failing  to  reply  to  the  plea,, 
does  not  further  prosecute  bis  suit  A  suit 
may  not  reach  an  issue.  It  may  be  cut  short 
by  failure  of  one  of  the  parties  to  pursue  his 
litigation.  As  to  the  def aidant.  If  he  ap- 
pears, and  falls  to  demur  or  plead  to  the 
declaration,  or  If,  after  plea,  he  fails  to  main- 
tain the  course  of  pleading  required  of  him 
t>y  the  law  of  pleading.  Judgment  called 
Judgment  by  nil  dicit  (he  says  nothing)  Is 
given  against  him.  This  would  be  a  judg- 
ment quod  recuperet,  both  final  of  the  cause 
■and  conclusive  In  a  second  suit.  On  the  other 
hand,  Judgment  may  be  given  agaiust  the 
plaintiff  for  not  declaring,  replying,  surre- 
joining, or  surrebutting,  and  these  are  called 
Judgments  by  non  pros,  (non  pwsequitur,— 
lie  does  not  prosecute).  Steph.  PI.  108,  109; 
i  Minor,  Inst.  8GC;  Tldd,  Prac.  730.  This 
Judgment  of  non  pros,  is  a  species  of  nonsuit, 
and  does  not  bar  another  suit  The  matter  of 
the  unanswered  plea  is  not  taken  for  true; 
for,  if  it  were,  the  Judgment  ought  to  be  one 
of  nil  capiat,  both  final  in  the  particular  suit 
and  a  bar  against  another.  It  is  based,  not 
on  the  idea  that  the  matter  is  true  for  all 
purposes,  but  only  for  failure  to  prosecute. 
It  seems  to  be  an  unreasonable  exception  to 
that  principle  of  the  law  of  pleading  which 
holds  that  whatever  is  well  pleaded,  and  not 
denied,  is  taken  to  be  true.  1  Saund.  Pi.  & 
"^v.  39.  A  mucli  more  logical  principle  would 
to  treat  it  as  confessed,  and  render  Judg- 
nt  final  and  conclusive,  like  the  proceed- 


ing in  chancery,  where  an  answer  la  filed  re- 
sponsive to  the  bill  alleging  new  matter, 
which,  in  absence  of  replication,  is  taken  to 
be  true,  and  final  decree  rendered  upon  it. 
Olegget  V.  Kittle,  6  W.  Va.  542. 

At  first  thought,  snch  judgment  might  he 
regarded  as  both  final  in  the  cause  and  con- 
dnsive  upon  the  matter  in  controversy,  as 
tliere  is  the  dedaration  stating  tlie  cause  of 
action,  and  the  plea  stating  facts  constitutiiig 
a  bar  on  its  merits,  and  It  remains  nnan- 
swered,  and  we  might  expect  a  judgment  of 
the  law,  which  would  ever  be  an  end  of  con- 
troversy upon  those  facts;  but  each  a  Judg- 
ment is  not  regarded  as  one  on  the  merits, 
bat  only  as  a  nonsuit  and,  while  final  in  tlie 
particular  case,  not  conclusive  upon  the  mat- 
ter of  action.  It  is  treated  as  a  nonsuit  by 
3  BL  Comm.  296;  by  4  Minor,  Inst.  837;  2 
Black,  Judgm.  §  702;  1  Freem.  Judgm.  f  281. 
Judge  Summers  regarded  it  as  a  nonsnit  in 
Pinner  v.  Edwards,  6  Rand.  675.  All  au- 
thorities hold  that  a  nonsnit  does  not  bar  a 
second  suit  for  the  same  cause.  The  authori- 
ties Just  given  say  that  a  judgment  on  non 
pros,  will  not  defeat  a  second  suit.  The 
question  waa  fully  diacusaed  in  Howee  v. 
Austin,  35  111.  396,  in  a  case  where.  Just  as 
in  this  case,  the  pleas  were  general  ipsue. 
aud  a  special  plea  in  bar,  and,  the  plaintifT 
falling  to  reply  to  the  special  plea  in  answer 
to  a  rule  to  reply.  Judgment  was  entered  ihat 
the  defendant  go  lience,  not  titat  the  plaintiff 
take  nothing  by  his  suit  It  vnui  held  to  be 
a  Judgment  of  ncmsulti  and  not  a  bar  to  sec- 
ond suit  It  was  not  necesaair,  Itefore  ren- 
dering such  judgment  of  non  pros.,  to  wait 
for  trial  on  the  plea  of  act  guilty;  for  there 
was  the  plea  of  the  statute,  and  no  replica- 
tion, and  it  alone  called  for  Judgment  ending 
the  suit  U  there  be  two  or  more  pleas,  one 
a  good  bar  to  the  whole  declaration,  tliongh 
others  be  hod,  or  found  against  the  defend- 
ant,- he  is  entitled  to  Judgment  on  that  pl«a. 
He  may  now  plead  several  defenses,  and.  if 
one  only  be  good,  that  is  enough  to  defeat 
the  action.  2  Tuck.  Bi.  Comm.  260;  Stetih. 
PL  273;  Clearwater  v.  Meredith,  1  Wall.  2.1. 
If  ttie  plea  were  bad,  such  Judgment  would 
be  Improper;  but  this  was  the  ordinary  plra 
that  the  action  accrued  more  than  five  yearn 
before  suit  and  was  on  its  face  good  and 
properly  admitted.  But  the  trial  went  on, 
notwithstanding  there  was  no  replication  to 
the  plea  of  the  statute,  court  and  parties 
treating  the  case  as  though  there  had  been 
an  issue  on  it  probably  by  mere  Inadvert- 
ence. After  tlic  Introduction  of  the  plnlD- 
tiff's  evidence,"  the  defendant,  without  givlns 
any  evidence,  moved  the  court  to  direct  the 
Jury  to  find  a  verdict  for  t^e  defendant  on 
the  plea  and  issue  Joined  on  the  statute  of 
limitations,  and  the  court  instructed  the  Jory 
to  find  such  verdict,  and  it  was  foimd.  Tlie 
plaintiff  in  error  says  this  verdict  slwuld  be 
set  aside,  I)ecau8e  there  was  no  repUcation. 
and  therefore  no  issue  on  the  pl«i  of  the 
statute  of  limitations.    I  tiioagbt  at  first  that 
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^e  might  be  able  to  aay  that  there  was  an 
.  Usue  bj  the  hmgnage  of  an  order  which  sayi 
that  the  defendant  moved  the  court  to  direct 
the  jury  to  find  for  it  "on  the  plea  and  issue 
joined  on  the  statute  of  Umltations,"  and 
thus  treat  the  case  as  it  was  acted  upon  in 
the  circuit  court,— that  is,  upon  issue  prop- 
erly Joined;  but  I  find  no  formal  leplieation, 
or  the  informal  one  often  resorted  to,  "And 
the  plaintiff  replies  generally  to  said  plea," 
which  is  simply  entered  in  the  order  book, 
and,  though  informal,  seems  good  (Railroad 
Co.  V.  Bitner,  15  W.  Va.  459);  and  there  is 
no  reference  to  the  joining  of  Issue,  save  that 
incidental  reference  Just  quoted,  and  we  can- 
not, by  mere  implication  from  it,  create  what 
should  be  directly  and  affirmatively  stated, 
the  tiling  of  a  replication  and  Joinder  of  Issue 
on  it  And,  at  best,  that  language  recognises 
only  on  Issue,  not  a  replication;  and  replica- 
tion is  one  thing,  joinder  of  issue  another, 
and  from  the  mere  recital  in  the  record  of 
the  existence  of  an  issue  we  cannot  imply 
tliat  without  which  no  issue  could  exist,  that 
is,  a  rejoinder.  "Where  a  plea  concludes  with 
a  vei-iflcation,  there  cannot  be  a  joinder,  of  is- 
sue without  a  replication,"  Lockrldge  v. 
Carlisle,  6  Band.  20;  1  Bart  I^aw  Prac.  478, 
4iJ0.  In  that  case  a  statement  on  the  record 
— stronger  than  in  this  case— that  issue  was 
Joined  on  the  special  plea  was  held  not  to  be 
sufficient  If  the  mere  mention  of  an  issue 
In  the  entry  of  sa'id  motion  would  be  suffi- 
cient to  show  a  replication,  the  statem«it  in 
</ie  record  that  the  jury  "was  sworn  to  try 
the  issue  Joined"  would  show  the  presence  of 
a  plea  in  such  cases  as  State  v.  Douglass,  20 
AV.  Va.  770,  and  Kuffner  v.  Hill.  21  W.  Va. 
152;  but  they  hold  otherwise.  There  is  no 
statement  In  this  record  either  of  a  replica- 
tion or  that  issue  was  joined  on  the  plea. 
Some  cases  hold  that  even  where  there  is  a 
statement  that  issue  is  Joined,  though  there 
in  none  tltat  the  plea  or  other  pleading  was 
tiled,  there  is  still  no  issue,  and  'the  defect 
is  fatal.  Wilkinson  t.  Bennett,  8  Munf.  314; 
Stevens  ▼.  Thornton's  Adm'r,  1  Wash.  (Va.) 
liM;  liockridge  v.  Carlisle,  G  liand.  20.  Oth- 
ers bold,  not  that  there  is  an  issue  in  such 
case,  but  that  it  Is  merely  misjoinder,  and 
cured  by  statute  of  jeofails  after  verdict 
Moore  T.  Mauro,  4  Rand.  48S;  Huffman  v. 
Alderson,  -0  W.  Va.  016;  Railroad  Co.  v. 
Daniel,  20  Grat  344.  There  is  conflict  in 
these  cases.    See  1  Bart.  Law  Prac.  482. 

So,  tested  by  technical  principles  of  com- 
mou-hiw  pleading,  we  shall  say  there  was 
uo  issue  on  this  plea.  What  then?  What 
tiie  result?  There  Is  considerable  difficulty 
in  reaching  this  result  It  has  been  long 
and  often  held  by  our  courts  that  when  a 
Judgment  rests  on  a  verdict  of  a  Jury  sworn 
to  try  an  issue  Joined  in  a  case,  criminal  or 
<>iril,  when  no  issue  bad  in  fact  been  joined, 
it  would  be  ground  for  its  reversal.  State 
V.  Douglass,  20  W.  Va.  770;  Ruffner  v.  Hill, 
21  W.  Va.  152.  So  often  and  indiscriminate- 
ly has  it  been  held  that  the  rule  seems 
v.2ls.E.nc.ll — 55 


almost  inexorable;  but  the  courts  have  In 
some  Instances  felt  its  inconvenience,  in 
cases  where  there  has  been  a  fair  trial  on 
the  merits,  and  no  objection  was  made  on 
that  score  In  the  trial  court.  In  this  case 
there  was  a  plea  of  not  guilty,  and  issue  on 
it,  and  this  plea  of  the  statute,  and  all  the 
evidence  bearing  on  both,  was  beard,  and 
a  verdict  responsive  'to  issues  under  both 
pleas,  had  there  l>een  issues,  was  found; 
ail  parties  treating  the  case  as  tried  under 
both  pleas.  In  Huffman  v.  Alderson,  9  W. 
Va.  610,  it  was  held  that  though  some  of 
the  pleadings  conclude  with  a  verification, 
and  no  issues  are  formally  joined  thereon, 
though  joined  on  others,  yet  if  the  record 
states  that  tlie  Jury  were  sworn  to  try  the 
issues,  and  the  instructions  show  that  the 
case  was  fully  tried  on  the  merits,  includ- 
ing the  defenses  set  up  by  the  pleadings,  on 
which  no  Issues  were  joined,  and  the  ver- 
dict responds,  not  only  to  the  Issues  joined, 
but  to  the  defenses  on  which  Issues  were 
not  Joined,  such  verdict  cures  such  defects 
under  the  statute  of  jeofails,  it  being  a  case 
of  misjoinder'  of  issue.  In  Oriffe  v.  Mc- 
Coy, 8  W.  Va.  201,  Judge  Raymond  rsfwred, 
with  some  expression  of  disapprobation,  to 
the  rigor  of  former  decisions  upon  this  sub- 
ject, and  thought  they  might  need  revision. 
He  says  he  would  follow  the  principles  In 
Southslde  R.  Co.  v.  Daniel,  20  Grat  344. 
That  was  an  action  for  damage  to  land 
caused  by  overflow  from  an  embankment 
made  for  the  railroad,  as  Is  this  case,  and, 
as  in  this  case,  the  defendant  pleaded  not 
guilty,  on  which  issue  was  joined,  and  a 
special  plea,  and  there  was  a  special  replica- 
tion, concluding  to  the  country,  but  no  re- 
Joinder,  nor  any  rejoinder  of  issue  on  It; 
but  the  parties  went  to  trial,  and  the  sub- 
ject of  the  special  plea  and  replication  were 
contested  before  the  jury,  and  a  verdict  for 
the  plaintiff.  The  record,  as  here,  showed 
that  the  Jury  was  sworn  to  try  the  Issue, 
not  Issues.  It  was  held  that,  as  there  was 
no  objection  to  the  want  of  Joinder  In  the 
court  below,  it  could  not  avail  In  the  appel- 
late court  We  know  in  the  coae  In  hand 
that  the  whole  matter  on  this  plea  of  the 
statute  was  contested,  because  the  record 
states  that  the  defense  moved  for  a  vei'dlct 
"on  the  plea  and  issue  joined  on  the  statute 
of  limitations,"  and  the  evidence  covering 
that  defense  was  before  the  jury.  The  case 
of  Moore  v.  Mauro,  4  Rand.  433,  supports 
this  view.  The  case  of  Curry  v.  Manqing- 
ton,  23  W.  Va.  14,  might  seem  at  first  view 
to  forbid  the  application  of  this  doctrine  to 
this  case.  There  the  defendant  pleaded  not 
guilty  and  the  statute  of  limitations,  and 
there  was  no  replication  or  Joinder  of  is- 
sue on  either  plea,  and  the  verdict  for  plain- 
tiff was  set  aside  at  defendant's  instance. 
There  the  defendant  was  not  chargeable 
with  the  omission  to  reply  to  the  pleas,  and 
he  could  with  consistency  avail  himself  of 
the  defect;    whereas.  In  this  case,  it  was 
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the  plaintiff's  duty  to  reply  to  the  plea,  and 
he  is  the  party  asking  to  have  the  rei-dlct 
set  aside,  and  take  advantage  of  tals  own  de- 
fault In  pleading,  as  the  defendant  could 
not  rejoin  till  the  plaintiff  replied.  This  Is 
a  reason,  in  addition  to  others  stated  above, 
for  not  allowing  the  plaintiff  for  this  cause 
to  set  aside  the  verdict.  So  it  seems  to  me 
that  the  plaintiff  cannot,  under  the  circum- 
stances, for  this  cause  set  aside  the  verdict. 
It  may  be  better  for  him  that  he  cannot;  be- 
cause, if  we  would  do  this,  then  It  might  be 
said  that,  as  there  is  no  replication,  he  could 
not  have  considered  the  evidence  as  regards 
the  statute  of  limitation;  but,  as  we  hold 
to  the  same  effect  as  If  there  had  been  such 
replication,  we  can  consider  the  evidence  as 
bearing  on  the  issue  raised  by  the  plea  of 
the  statute. 

Therefore  I  will  now  consider  whether, 
under  the  evidence,  the  action  was  barred, 
80  as  to  see  whether  the  action  of  the  court 
in  directing  the  Jury  to  find  for  the  defend- 
ant, on  the  theory  that  the  action  was 
barred,  is  correct  or  erroneous.  The  ground 
of  action  averred  in  the  declaration  is  that 
the  plaintiff  was  owner  of  a  lot  of  land  in 
the  town  of  Clifton,  on  which  was  his  dwell- 
ing, bounding  on  a  certain  street,  and  the 
railroad  company  built  its  railroad  across 
the  street,  and  in  so  doing  raised  an  em- 
bankment across  the  street  on  which  its 
track  was  laid,  and  maintains  it  to  the 
great  detriment  of  the  said  property;  that 
i-unning  along  by  the  side  of  the  street,  and 
within  its  bounds,  is  a  drain  or  culvert  used 
to  carry  off  water  accumulating  on  the 
street  from  rain  and  snow;  that  the  em- 
bankment was  so  carelessly,  negligenUy, 
and  unskiUfuUy  made  that  the  water  cannot 
pass  off  the  street,  as  it  had  always  done 
before  the  embankment  was  made,  but,  by 
reason  of  such  improper  construction  of  the 
embankment,  gathers  on  the  street  in  great 
quantity,  and  flows  Into  the  plaintifrs  lot, 
and  into  the  cellar  under  his  dwelling,  and 
remains  in  the  cellar  for  weeks  and  months, 
and  deprives  the  plaintiff  of  the  use  of  the 
cellar,  and  renders  the  dwelling  damp  and 
unhealthy,  and  damages  the  use  of  the  prop- 
erty as  a  home,  and  renders  the  property 
less  valuable  than  it  would  be  without  the 
embankment.  Though  general  deti-knent  to 
the  plaintiff's  property  is  alleged,  the  speci- 
fication is  the  overflow  of  water  from  rains 
and  snows,  transient  and  recurrent  causes. 
When  does  the  statute  of  limitations  begin 
to  run  in  such  case?  Shall  we  count  from 
the  making  of  the  embankment,  or  from 
each  overflow  as  it  recurs?  Here  the  lines 
of  thought  and  demarcation  are  close,  the 
application  of  principles  of  law  in  particular 
instances  difficult,  and  the  authorities  differ- 
ing. The  statute  begins  to  run  from  the 
time  the  cause  of  action  accrues.  But  when 
did  that  accrue  in  this  case?  The  act  of  the 
defendant' was  the  building  of  the  eml»ank- 
ment,  but  that.  In  itself,  alone  did  not  harm 


the  plaintiff.  He  conid  not  sue  for  that,  as 
no  harm  as  yet  was  done  his  property. 
Later  on  damage  is  done  him  by  overflow. 
The  water  Is  the  immediate  agent  doing  the 
injury.  We  seek  the  cause  of  Its  presence, 
and  find  the  embonkment  Is  the  cause  of  Its 
presence.  .  The  overflow  is  conseauential 
from  the  embankment.  Never  till  this  over- 
flow did  the  plaintiff  have  right  to  sue.  H.id 
he  sued  at  once  on  the  making  of  the  road, 
what  would  have  been  the  basis  of  damage? 
The  building  of  the  «nbankment  was  the 
remote  or  prima!  cause,— the  causa  causans, 
—in  the  line  or  process  of  the  production  ot 
the  injury;  but  the  overflow  consequent  up- 
on It  is  the  direct  cause  of  harm,— the  grava- 
men of  the  action.  If  one  put  a  log  In  the 
road,  no  individual  can  sue  for  that  only, 
but  if  he  fall  over  it  he  may  sue,  and  the 
statute  runs  from  the  fall.  There  mast  be  s 
wrong  and  some  loss  to  warrant  an  action. 
The  action  accrues  wfcen  the  damage  is  sus- 
tained by  the  plaintiff,  not  when  the  causes 
are  first  set  in  motion  ultimately  producing 
the  injury  as  a  consequence.  Wood,  Nuis. 
g  86a;  Lewis,  Em.  Dom.  i  600;  Wood,  Lim. 
i  180;  16  Am.  &  Eng.  Enc.  Law,  98S:  13 
Am.  &  Eng.  Enc.  Law,  667;  Ang.  Lim.  f 
300.  As  stated  in  the  elaborate  and  valu- 
able note  to  case  of  Wells  v.  New  Haven  & 
Northampton  Co.,  151  Mass.  46,  23  N.  E.  724, 
in  1  Am.  Ry.  &  Corp.  R^.  708,  the  funda- 
mental question  is  one  of  damages,  and  may 
be  put  thus:  When,  In  .a  suit  for  damages 
resulting  from  a  wrongful  act,  must  there 
be  a  recovery  in  one  suit  for  all  damages 
past  and  prospective,  and  when  must  the 
recovery  be  limited  to  damages  prior  to  the 
suit,  leaving  future  damages  for  future  suits, 
as  future  damages  occur?  The  question  us- 
ually comes  up  in  one  of  three  forms:  In 
considering  the  measure  of  damages,  in  con- 
sidering whether  the  action  is  barred  by 
limitation,  and  in  considering  whether  It  is 
barred  by'  a  former  recovery.  Now,  when 
the  case  is  one  of  such  nature  as  to  enable 
the  party  in  one  suit  to  recover  future  as 
well  as  past  damages,  there  the  statute  runs 
from  the  original  beginning  of  the  nuisance: 
but,  where  there  can  only  be  recovery  for 
past  damages,  the  statute  does  not  run  from 
the  institution  of  the  nuisance,  but  from  the 
injury,  when  It  occurs  or  recurs  'as  its  con- 
sequence. Where  the  nuisance  is  perma- 
nent, so  that  it  will  continue  unless  labor 
be  applied  to  change  it,  and  it  necessarily 
injures  the  plaintiff,  there  must  be  a  recov- 
ery In  one  suit  for  all  damage,  and  none 
other  can  be  afterwards  brought,  and  re- 
covery of  damages  will  give  the  defemlant 
right  to  continue  bis  nuisance  without  fur- 
ther claim  from  the  individual;  but,  where- 
it  Is  otherwise,  there  cannot  be  recovery  for 
future  damages,  but  only  from  time  to  time 
as  they  occur,  and  one  recovery  does  not 
Justify  the  perpetuation  of  the  nuisance,  but 
there  may  be  recovery  after  recovery,  as- 
long  as  continued.    This  doctrine  is  well  set- 
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tied  and  Is  recognized  by  this  court  In  Har- 
{jreaves  v.  Kimberly,  2G  W.  Va.  787;  Watts 
V.  Railroad  Co.,  39  W.  Va.  19C,  19  S.  E.  521; 
Rogers  v.  Driving  Co.,  39  W.  Va.  272,  19  S. 
E.  401.  See  Wood,  Nuls.  §  865;  Wood,  Llm. 
•5  180.  See  exhaustive  note  to  Hargreaves 
V.  Kimberly,  53  Am.  Rep.  123,  being  the  opin- 
ion In  UUne  v.  Railroad  Co.,  101  N.  Y.  98, 
4  N.  E.  536.  In  Plate  v.  Railroad  Co.,  37 
N.  T.  473,  an  action  for  maintaining  rall- 
load  tracli  and  ditches,  causing  water  to 
flow  on  land,  just  like  this  case,  it  was  held 
that  a  former  recovei'y  was  no  bar  to  a 
second  action,  and  that  only  p»«t.  not  pro- 
spective, damages  could  be  recovered  In 
such  case.  The  New  York  cases  collected  in 
the  opinion  of  Ullne  v.  Railroad  Co.,  just 
iiieutloned,  strongly  support  our  view.  In 
our  case  of  Hargreaves  v.  Kimberly  It  is 
stated  as  a  criterion  whether  one  recovery 
would  give  a  right  to  continue  the  cause. 
The  trouble  is  to  see  whut  cases  they  are; 
In  what  cases  a  recovery  for  a  trespass 
-(vould  confer  a  right,  pass  title  to  occupy 
Innd,  or  permanently  injure  It  Can  land  be 
thus  acquired?  I,  however,  make  no  point 
on  this,  but  the  suggestion  or  doubt  only 
.•strengthens  the  holding  on  the  real  point  in 
this  case.  Can  it  be  possible  that  an  amount 
of  damages  could  in  this  suit  be  recovered 
to  cover  all  damages  for  all  time  to  come 
from  repeated  overflows,  when  the  company 
might,  by  small  work,  entirely  remedy  the 
evil?  Could  the  jury  or  we  act  on  any  as- 
sumption that  It  would  not  do  so,  rather 
than  suffer  repeated  actions?  I  think  not 
It  seems  settled  that,  if  a  mllldam  cause  an 
ovei-flow  upon  land  of  a  riparian  owner,  the 
cause  of  action  is  continuous,  and  he  can 
sue  as  long  as  the  overflow  continues,  until 
the  right  to  overflow  is  vested  and  justified 
by  prescription.  Staple  v.  Spring,  10  Mass. 
72;   Field  v.  Brown,  24  Grat  74. 

I  would  liken  this  case  to  the  case  of  a  mlll- 
ilam,  save  that  if  any  dlflferent  this  is  more 
pluinly  the  case  of  continuous  injury,  actiona- 
ble upon  each  recurring  overflow.  I  think  the 
;reueral  rule  as  to  nuisances  applies  to  this 
case,  it  being  one  of  recurring.  Intermittent  or 
tK.'caaional  Injury.  That  rule  Is  that  every  con- 
tinuance from  day  to  day  is  a  new  nuisance, 
for  which  a  fresh  action  lies,  so  that  though 
action  for  the  original  nuisance  be  barred, 
damages  are  recoverable  for  the  statutory  pe- 
riod for  injuries  within  it  provided  enough 
time  lias  not  elapsed  to  give  the  person  main- 
taining the  nuh<ance  a  rl^t  to  do  so  by  ad- 
versary use.  4  Minor,  Inst.  509  (472),  646 
(.V)7»;  Wood,  Xuls.  i  SCO;  Wood.  Llm.  i  ISO. 
Now,  this  embankment  Itself  has  the  element 
of  permanency,  it  Is  true,  and  that  far  com- 
plies with  the  rule  warranting  recovery  of 
past  and  futiu«  damages,  in  one  action,  but  it 
does  not  necessarily  per  se  injure  the  plain- 
tiff's property  in  the  respect  to  the  mode  of  In- 
Jury  charged;  that  is,  overflow.  That  hap- 
IxaiR  only  when  rains  or  snows  come.  If  the 
suit  were  for  cutting  otC  access  by  reason  of 


the  embankment  only.  It  wpuld  be  different. 
Smith  V.  Raihoad  Co.,  23  W.  Va.  451.  To 
warrant  final  recovery  for  past  and  future 
damage,  there  must  be  a  structiu'e  permanent 
in  nature,  and  damage  directly  and  at  once 
necessarily  arising  from  it  In  Miller  v.  Rail- 
way Co.,  63  Iowa,  6S0,  16  N.  W.  5C7,  it  was 
held  that  against  a  cause  of  action  for  dam- 
ages from  water  fiowing  through  a  ditch 
wrongfully  dug,  the  statute  runs,  not  from  the 
date  of  digging  the  dltcl%  but  from  damage 
caused  by  it  In  Wells  v.  New  Haven  & 
Northampton  Co.,  supra,  it  was  held  that  where 
a  railroad  company  collected  the  water  of 
eight  natural  streams,  and  discharged  it  with 
considerable  surface  water  upon  land  where 
much  of  it  had  not  been  accustomed  to  flow, 
that  the  nuisance  was  continuous,  and  action 
was  not  barred  In  six  years  from  the  erection, 
and  one  subsequently  purchasing  the  land 
could  sue  for  damages.  So  one  purchasing 
after  the  improvement  recovered  in  Canal  Co. 
v.  Lee,  22  N.  J.  Law,  243,  which  he  could  not 
do  If  the  cause  of  action  accrued  from  the 
date  of  the  work.  Here  the  cause  of  action  is 
not  from  the  work,  as  it  would  be  if  the 
action  were  for  the  mere  construction  of  the 
embankment  on  ph-lntifC's  land  without  au- 
thority, or  for  cutting  off  access  to  his  lot. 
The  construction  of  the  work  was  lawful  and 
authorized,  but  it  is  the  manner  of  oonstrvic- 
tlon,  the  neg!lg.-nt  manner  of  construction,  en- 
tailing injury  later  as  a  consequence  by  pro- 
ducing overflow,  that  is  alleged  as  the  wrong. 
The  plea  was  properly  received,  but  the  evi- 
dence showed  overflow  within  five  years, 
and  hence  the  plea  could  not  justify  judgment 
for  defendaut  as,  although  the  embankment 
was  more  than  Ave  years  old,  the  case  was 
not  such  as  would  have  warranted  recovery  of 
futm'e  damages  had  an  action  been  brought 
within  five  years  from  the  erection  of  the  em- 
bankment, and,  the  damages  being  c.:ntiuuou8, 
the  statute  ran,  not  from  Its  erection,  but  from 
the  overflow.  So  we  hold  that  the  court  esrei 
In  directing  the  jury  to  flnd  for  the  railroad 
company  on  the  idea  that  the  action  was  bar- 
red by  time.  That,  though  a  work  of  im- 
provement, like  a  railroad,  is  hiwful  and  un- 
der authority,  yet  if  damage  result  to  an  in- 
dividual by  overflow  of  water  by  reason  of 
negligent  construction,  he  can  recover,  is  well 
settled.  GilUsou  v.  City  of  Cimrlesiton,  10  W. 
Va.  2  2;  Knight  v.  Brown.  25  W.  Va.  808; 
Taylor  v.  RaUroad  Co.,  33  W.  Va.  39,  10  S.  E. 
29.  It  is  only  an  application  of  the  maxim: 
"So  use  your  own  property  or  right  that  y«u 
do  not  injure  another."  I  understand.  Indeed, 
that  in  this  state  negligence  is  not  an  essential 
to  recovery,  but  only  damage.  GlUlson  v.  City 
of  Cliarleston,  16  W.  Va.  282;  Johnson  v. 
Parkersburg.  Id.  402.  But  where  the  land- 
owner has  been  compensated,  negligent  con- 
struction is  required  to  maintain  action. 

Another  eiTor  is  in  the  record;  that  is.  under 
the  plea  of  not  gnilty.  I  treat  the  aetlon  of 
the  cmut  In  directing  the  jury  to  flnd  a  v<?r«llct 
for  the  defendant.  In  the  light  of  a  motion  to 
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exclude  the  plaintiff's  evidence  because  Insnf- 
Sclent,  to  warrant  a  verdict  for  the  plaintiff. 
In  this  view  we  need  not,  ought  not,  and  do 
not  pass  <m  the  weight  or  effect  of  the  evi- 
dence to  warrant'  a  verdict  for  the  plaintiff, 
but  leave  that  for  what  that  evidence  has  not 
as  yet  received,— the  consideration  of  the  jury 
In  another  trial.  All  we  have  to  say,  under 
this  plea  of  not  guilty,  Is  whether  the  evi- 
dence to  any  appreciable  degree  tends  to  sup- 
port the  action,  ancfc  if  It  does,  that  requires 
It  to  go  before  the  Jnry  for  its  verdict  on  it, 
and  shows  that  the  action  of  the  court  in  di- 
recting a  verdict  was  erroneous.  Powell  v. 
Love,  36  W.  Va.  96,  14  S.  E.  405.  Bee  note 
Anth.  Steph.  PL  p.  336.  The  court  gave  as  a 
reason  for  its  action  its  opinion  that  tlie  action 
was  barred  by  statute.  Had  such  be«j  the 
case,  then  one  defense  would  have  been 
enough,  and  there  would  be  no  error  to  re- 
verse under  the  plea  of  not  guilty  in  directing 
a  verdict  It  may  be  suggested  that  as  the 
plea  of  the  statute  was  not  replied  to,  and  as 
Judgment  should  have  been  given  on  It  for  the 
defense  before  the  trial,  there  is  no  error  in 
giving  judgment  later,  though  after  trial;  that 
judgment  Is  only  what  the  defendant  was  en- 
titled to  on  that  plea,  and  that  which  ought 
earlier  to  have  been  given,  has  been  given  at 
last;  that  the  record  merely  states  a  wrong 
rtason  for  judgment,  but  If  judgment  was 
properly  given,  on  any  sround,  tlwuRh  not 
justifled  by  the  ground  stated,  the  reason  giv- 
en, though  wrong,  does  not  affect  the  judg- 
ment. Shrewsberry  v.  Miller,  10  W.  Va.  115. 
But  the  answer  is  that  the  Judgment  rendered 
Is  upon  verdict  on  both  issues,  and  is  one  of 
nil  capiat,  forever  barring  the  plaintiff  from 
recovery  In  another  suit  for  damage  up  to  Its 
institution,  thougli  it  would  not  for  after  dam- 
ages; whereas,  the  judgment  called  for  by  the 
failure  to  file  a  replication  would  be  one  of 
non  prosequitur,  as  stated  above,  which  would 
not  preclude  another  action,  for  reasons  fully 
given  above.  For  these  reasons  we  reverse 
the  judgment,  set  aside  the  verdict,  and  re- 
mand the  cause,  with  direction  to  award  a 
nile  upon  the  plaintiff  to  file  a  replication  to 
said  special  plea,  and.  If  he  does  so,  there  sliall 
be  a  new  trial,  and,  if  he  does  not,  then  for 
Judgment  of  non  pros,  against  the  plaintiff. 
Reversed  and  remanded. 


•WII^ON  V.  ROSS,  County  Asspssor. 

(Supreme  C!ourt  of  Appeals  of  West  Virginia. 
Hardi  27,  1805.) 

Powers  op  Towx  —  OnA^T  or  Ltquor  License — 

CoSSTlTrTIOSAL  LaT. 

1.  The  act  of  February  24.  1860,  amending 
the  charter  of  the  town  of  Ceredo,  confers  upon 
the  council  of  that  town  the  sole  power  to  graut 
«r  not  grant  a  statp  license  for  the  sale  of  intos- 
icatiug  llqnorg  within  the  limits  of  said  town. 

2.  Such  act  is  not  repugnant  to  the  consti- 
tution of  the  state  (see  section  46  of  article  6, 
anil  section  24  of  article  8,  of  the  state  constitii- 
tiou),  and  such  sole  power  to  grant  <uch  license 


or  not  is  recognized  by  section  11  of  diapter  3! 
of  the  Code  as  vested  in  the  municipal  authori- 
ties  of  such  town. 
(Syllabus  by  the  (Tourt) 

Error  to  circuit  court,  Wayne  county. 

Petition  by  B.  F.  Wilsou  against  J.  M. 
Ross  for  a  writ  of  mandamus.  The  writ  was 
awarded,  and  said  Ross  brings  error.  Xf- 
Armed. 

J.  S.  Marcum,  for  plaintiff  In  error.  W.  W. 
Marcum  and  Vinson  &  Thompson,  for  de- 
fendant in  error. 

HOLT,  P.  Upon  a  writ  of  error  to  a 
Judgment  of  the  circuit  court  of  Wayne  coun- 
ty, rendered  on  the  Cth  day  of  June,  1891. 
awarding  against  appellant,  J.  M.  Itoss,  as 
assessor  of  said  county,  a  peremptory  wilt 
of  mandamus,  commanding  him  to  deliver  to 
the  defendant  in  error,  B.  F.  Wilson,  a  cer- 
tificate and  statement  of  the  amount  of  the 
state  tax  assessed  against  the  said  Wilson  as 
a  retail  liquor  dealer.  The  case  was  decided 
upon  the  facts  as  they  appear  by  the  plead- 
laga,  and  are  in  substance  as  follows:  On 
ihe  22d  day  of  May,  1894,  the  common  conn 
ell  of  the  town  of  Ceredo  granted  to  defeml- 
ant,  B.  F.  Wilson,  a  license  to  sell  at  rttJiU 
spirituous  liquors  in  the  Millender  Block,  la 
that  town;  and  thereupon  he  delivered  to  J. 
M.  Rcss,  the  assessor  of  the  county,  a  copy 
of  said  order,  and  demanded  a  certificate  i.f 
the  license  he  wished  to  obtain,  and  the 
amount  of  taxes  to  be  paid  thereon  tu  ih- 
state,  but  J.  M.  Ross,  the  assessor,  refustnl 
to  do  so.  On  Wilson's  petition,  an  alternative 
writ  of  mandamus  was  awarded  against  IVts^s 
as  assessor  on  the  3l8t  day  of  May,  1894.  re- 
citing the  foregoing  facta,  and  the  additional 
fact  that  under  and  by  virtue  of  the  laws  of 
the  state  of  West  Virginia,  and  of  the  power 
thereby  granted  to  the  common  council  of  the 
town  of  Ceredo,  it  has  tiie  sole  right  to  grant 
permits  for  the  sale  of  intoxicating  liquors 
within  its  corporate  limits.  To  this  R<>ss 
made  answer  admitting  ail  the  foregoin:; 
facts  alleged,  except  the  sole  right  as  claimed 
on  behalf  of  the  common  council  of  the  t»wu 
of  Ceredo,  and  alleging  that  B.  F.  Wilson 
had  not  applied  to  and  received  from  the 
county  court  of  Wayne  county.  In  which  was 
situated  the  town  of  Ceredo,  an  order  author- 
ising the  issuance  to  him  of  such  Itooise,  ami 
that  said  council  did  not  have,  under  section 
11  of  chapter  32  of  the  Code,  the  sole  pt)wt>r 
of  granting  such  license.  On  demurrer  to 
said  answer  and  return,  the  court  held  the 
same  insufficient,  and  awarded  the  peremp- 
tory writ.  The  question  Is,  does  the  com- 
mon council  of  the  town  of  Ceredo  have  such 
sole  power  to  grant  such  license?  The  law 
upon  the  subject  is  as  follows:  No  person 
without  a  state  license  therefor  shall  sell 
sptrituotis  liquors,  wine,  porter,  ale.  or  iteer, 
or  any  drink  of  a  like  nature.  See  rode,  c. 
82,  {  1.  The  state  license  mentioned  in  the 
first  section  shall  be  issued  only  when  au- 
thorized by  the  county  oourt  of  the  county. 
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except  that,  •where  the  act,  occupation,  or 
business  for  which  such  state  license  is 
necessary  is  to  be  done  or  carried  on  In  an 
incorporated  city,  village,  or  town,  the  li- 
cense shall  be  issued  only  when  authorized 
.under  the  charter  of  said  dty,  village,  or 
town,  by  the  council  thereof.  Id.  {  10.  The 
constitutional  provisions  on  the  subject  are 
as  follows:  Section  40  of  article  6  provides 
that  "laws  may  be  passed  regulating  or  pro- 
hibiting the  sale  of  intoxicating  liquors  witli- 
In.  the  limits  of  this  state."  Section  2:1  of 
article  8  provides  that  the  county  court* 
shall  also,  under  such  regulations  as  mny  be 
prescribed  by  law,  have  the  superintendence 
and  administration  of  the  internal  police  and 
fiscal  affairs  of  their  counties;  provided,  that 
DO  license  for  the  sale  of  Intoxicating  liquors 
in  any  incorporated  city,  town,  or  village 
shall  be  granted  without  the  consent  of  the 
municipal  authorities  thereof  first  bad  and 
obtained.  These  provisions  were  construed 
In  the  case  of  Moundsville  v.  Fountain  (18So) 
27  W.  Va.  182,  in  which  it  was  said  (page 
188)  that  the  legislature  may  confer  on  the 
cities  and  towns  the  exclusive  authority  to 
regulate  or  prohibit  the  sale  of  liquors,  which 
Is  understood  to  have  been  done  In  certain 
cases,  the  cities  of  Wheeling  and  Wellsburg 
for  example.  Section  11,  c.  32,  Code  1891, 
p.  234,  recognizes  and  provides  for  such 
cases,  "wherein  the  municipal  authorities  are 
vested  with  the  sole  power  of  granting  such 
license."  So  that  the  sole  question  liere  is,  is 
the  town  of  Ceredo  In  such  class?  That  Is 
to  be  ascertained  by  reading  its  charter  In 
connection  with  the  general  laws  upon  the 
subject  The  charter  was  granted  by  act 
passed  on  the  23d  day  of  February,  18A6 
(Acts  1866,  p.  40).  Section  21  reads  as  fol- 
lows: "When  anything  for  which  a  state 
license  is  required  is  to  be  done  within  the 
said  town,  the  council  may  reqttire  a  town 
license  to  be  had  for  doing  the  same,  and 
may  impose  a  tax  thereon  for  the  use  of  the 
town,  and  the  council  may  In  any  case  re- 
quire from  the  person  so  licensed  a  bond 
with  sureties  in  such  penalties  and  with  such 
condition  as  it  may  determine."  By  act  of 
the  24th  of  February,  18tt8,  the  above  section 
was  amended  and  re-enacted  so  as  to  read 
as  follows:  "When  anything  for  which  a 
state  license  is  required  Is  to  be  done  within 
the  .limits  of  said  town,  the  council  may  de- 
cide whether  such  license  may  be  granted  or 
not,  and  if  granted  It  shall  be  assessed  and 
collected,  the  same  as  If  granted  by  the  super- 
visorsof  Wayne  county;  in  addition  to  the  state 
tax  for  such  license,  the  council  may  require  an 
additional  tax  for  the  use  of  the  town,  and  in 
addition  to  the  bonds  and  sureties  required 
by  the  state,  the  council  may  require  such 
additional  bonds  and  sureties  as  they  may 
determine."  Do  these  acts  invest  the  mu- 
nicipal authorities  of  the  town  of  Ceredo 
with  the  sole  power  of  granting  such  license? 


I  cannot  see  what  other  reasonable  co»»itruc- 
tlon  can  be  given  them.  The  council  is  ex- 
pressly given  the  power  to  grant  or  refuse 
such  state  license,  and  that  such  power  does 
not  need  the  sanction  of  the  county  court  is 
made  plain  by  what  Immediately  follows: 
"And  If  granted  it  shall  be  assessed  and 
collected,  the  same  as  If  granted  by  the  su- 
pervisors of  Wayne  county";  by  whom  It 
was  not  granted,  and  need  not  be  granted, 
being  a  plain  and  necessary  inference.  So. 
also.  It  is  an  Inference  from  the  authority 
given  to  take  the  bonds  and  sureties  required 
by  the  state,  and  makes  this  construction 
still  plainer  by  proceeding  to  say  that,  "in 
addition  to  the  state  tax  for  such  license, 
the  council  may  require  an  additional  tax  for 
the  use  of  the  town,"  and  may  require  addi- 
tional bonds  to  those  required  by  the  state. 
This  charter,  as  amended,  is  older  than  the 
constitution  of  1872,  which  for  the  first  time 
gives  an  incorporated  cityi  town,  and  village 
a  constitutional  protection  against  the  li- 
censed sale  of  intoxicating  liquors,  without 
the  consent  of  their  municipal  authorities, 
and  was  evidently  designed  to  subserve  the 
same  purpose. 

The  question  remains,  has  the  charter  of 
Incorporation  been  modified  in  this  regard  by 
any  subsequent  law?  for  such  municipal 
charter  is  not  a  contract,  nor  of  the  nature  of 
contracts.  Therefore  it  cannot  have  the  ob- 
ligation of  a  contract,  within  the  meaning  of 
section  10  of  article  1  of  the  constitution  of 
the  United  States,  and  of  section  4  of  article 
3  of  the  state  constitution;  and  may  be 
changed  at  pleasure,  when  the  constitutional 
rights  of  creditors  and  others  are  not  invad- 
ed. 1  Dill.  Mun.  Corp.  {  63  (36);  Dartmouth 
College  V.  Woodward  (1819)  4  Wheat  518, 
624,  708,  712.  Section  40  of  article  6  of  the 
constitution  provides  that  'laws  may  be 
passed  regulating  or  prohibiting  the  sale  of 
intoxicating  liquors  within  this  state."  This 
pi-ovislon,  so  far  from  restraining  the  power 
of  the  legislattu«  to  confer  such  power  upon 
the  town  as  to  granting  license, '  would  seem 
to  grant  and  confirm  It;  and  subject  to  this 
provision,  and  under  such  regulations  as 
may  be  prescribed  by  law,  the  county  courts 
shall  have  the  superintendence  and  adminis- 
tration of  the  internal  police  and  fiscal  affairs 
of  the  counties.  See  Moundsville  v.  Foun- 
tain, 27  W.  Va.  182,  187.  Therefore  it  cannot 
be  said  that  the  constitution  of  1872  has  tak- 
en away  from  the  municipal  authorities  of 
the  town  of  Ceredo  the  power  to  grant  such 
state  license.  I  have  not  been  able  to  find 
any  statute  that  expressly  or  by  necessary 
Implication  takes  away  such  power.  On  the 
contrary\  section  11,  c.  32,  Code  1891,  plainly 
recognizes  the  continued  existence  of  such 
power  as  solely  vested  in  the  municipal  au- 
thorities of  the  town  in  question.  This  being 
so,  the  judgment  complained  of  Is  right,  and 
must  be  affirmed. 
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COKE  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  3,  18d5.) 

MiNixo  AMD  Removal  op  Coal  —  Actios  bt 
Lanuownbr — Dkpexses  —  Claim  as  Lkssbb  — 
Plba  of  Limitations— Cosdcot  of  Trial -Rb- 

CBPTION    or  EVIDESCE. 

1.  In  an  action  of  trespass  on  the  case 
brought  for  the  recovery  of  damages  for  mining 
and  removing  coal,  the  defendants  tendered  a  spe- 
cial plea,  wDich  averred  that  more  than  three 
years  before  the  commencement  of  the  suit,  they 
entered  into  and  were  in  peaceable  ix)ssession  of 
the  close  and  land  in  the  plaintiff's  declaration 
and  amended  declaratioUj  and  each  count  there- 
of, mentioned  and  described,  claiming  title  un- 
der a  lease  of  the  same  for  the  purpose  of  digging 
and  operating  for  coal  and  oil  and  other  minerals, 
and  that  they  have  continuously  remained  in  such 
poBses-iion  for  the  space  of  more  than  three  years 
next  before  the  commencement  of  this  action,  and 
have  dug  and  bored,  ami  in  good  faith  expended 
money  in  such  digging,  boring,  and  operating,  and 
this  they  ore  ready  to  verify-"  On  objection, 
this  plea  is  bad  for  want  of  certainty,  and  for  the 
reason  that  it  doef.  not  state  under  whom  the 
lease  mentioned  is  claimed. 

2.  Whether  plaintiff  shall  be  allowed  to  give 
further  evidence  after  defendant's  evidence  is 
closed  is  within  the  discretion  of  the  trial  court; 
and  its  exercise  will  rarely,  if  ever,  be  the  ground 
of  reversal  by  an  appellate  court  Clearly,  he  is 
entitled  to  give  evidence  to  rebut  that  of  the  de- 
fendant. 

3.  It  is  error  for  a  court  to  instruct  a  jury- 
as  to  the  effect  of  a  deed  which  is  not  in  evi- 
dence before  tliem. 

(Syllabns  by  the  Court) 

Error  to  circuit  court,  Mercer  county. 

Action  by  George  W.  Perdue  agaiust  John 
Freeman  and  Jenkin  Jones,  doing  business 
under  the  name  of  the  Caswell  Creek  Coal 
&  Coke  Company.  Judgment  for  defendants, 
and  plaintiff  brings  error.     Reversed. 

Okey  Johnson  and  A.  C.  Davidson,  for 
plaintiff  In  error.  J.  S.  Clark  and  A.  W. 
Reynolds,  for  defendants  in  error. 

ENGLISH,  J.  This  was  an  action  of  tres- 
pass on  the  case  brought  by  George  W.  Ter- 
due  against  John  Freeman  and  Jenkin  Jones, 
late  partners  under  the  tlrm  name  and  style 
of  the  Casweli  Creek  Coal  &  Coke  Company, 
in  the  circuit  court  of  Mercer  county,  to  re- 
cover damages  for  coal  mined  and  removed 
by  said  defendants  from  a  certain  tract  of 
land  containing  10.39  acres  situated  in  said 
county.  The  defendants  demurred  to  the 
declaratien  and  each  count,  which  dcmnrrer 
was  overruled  as  to  the  first  and  second 
counts,  and  sustained  as  to  the  third  count, 
and  the  case  was  remanded  to  rules  to  file  an 
amended  declaration;  but  as  the  action  of 
the  court  on  the  demurrer  is  not  relied  on 
as  error  either  in  the  assignment  of  errors  or 
in  the  argument,  and  we  see  no'  objection  to 
the  declaration,  it  is  presumed  to  have  been 
waived.  On  the  18th  day  of  March,  1891, 
the  defendants  tendered  a  special  plea  in 
wrltluicr.  No.  2  (a  plea  of  license),  to  the  filing 
of  wiiich  the  plaintiff,  by  his  attorney,  ob- 
jected;  but  the  court  overruled  said  objec- 


tion, and  allowed  said  plea  to  be  filed,  to 
which  plea  the  plaintiff  replied  generally. 
Defendants  also  tendered  a  special  plea.  No. 
3,  denying  the  title  of  the  plaintiff  to  the  land 
in  the  declaration  mentioned,  which  plea  was 
objected  to,  and  the  objection  was  sustained, 
and  the  defendants  excepted.  The  defend- 
ants then  tendered  another  special  plea.  No. 
U,  denying  that  the  plaintiff  was  seised  and 
possessed  of  the  close  In  the  declaration  men- 
tioned at  the  time  of  the  commission  of  the 
alleged  trespass,  to  which  plea  the  plaintiff 
also  objected.  The  objection  was  sustained, 
and  the  defendants  excepted.  Tbe  defend- 
ants then  tendered  a  special  plea.  No.  4, 
which  was  a  plea  of  libemm  teuementum. 
which  was  filed,  and  Issue  was  joined  there- 
on; another  special  plea.  No.  5,  which  was  a 
general  plea  of  llberum  tenementum,  alleg- 
ing title  In  the  "Bluestone  Coal  Company," 
in  the  close  mentioned  in  tbe  declaration  and 
each  count  thereof,  and  that  the  defendants 
are  the  lessees  thereof,  which  plea  was  also 
objected  to,  the  objection  overruled,  and  the 
plea  was  permitted  to  be  filed,  the  plaintiff 
replied  generally,  and  issue  was  thereon  join- 
ed. The  defendants  then  tendered  another 
plea  in  writing,  marked  No.  6,  setting  up 
three  years  as  a  bar  under  tbe  statute  to  tbe 
plaintiff's  right  of  action,  which  plea  was 
objected  to.  The  objection  was  overruleil. 
and  issue  was  joined  thereon.  The  defend- 
ants then  offered  another  special  plea.  No.  7, 
which  is  a  plea  of  the  statute  of  limitations 
of  three  years,  to  which  plea  the  plaintiff 
objected.  The  court  sustained  said  cbjectiou, 
and  the  defendants  excepted,  and  tbe  plain- 
tiff replied  specially  to  the  plea  of  llberum 
tenementum.  On  tbe  6tb  day  of  January. 
1892,  an  order  of  survey  was  dli-ected.  On 
the  22d  day  of  December,  1892,  the  death  of 
John  Freeman  was  suggested,  and  the  case 
was  directed  to  proceed  against  Jenkin 
Jones,  surviving  partner  of  John  Freeman 
and  Jenkin  Jones,  partners,  trading  as  the 
Caswell  Creek  Coal  &  Coke  Company;  and 
the  case  was  submitted  to  a  Jury,  who,  after 
several  adjournments,  found  a  verdict  for  tbe 
defendants,  and  thereupon  the  plaintiff  mov- 
ed the  court  to  set  aside  the  verdict,  and 
grant  him  a  new  trial,  because  said  verdict 
was  contrary  to  the  law  and  the  evidence, 
which  motion  was  overruled,  and  the  plaintiff 
excepted.  Said  plaintiff  also  mo\-ed  ln>  ar- 
rest of  Judgment,  which  motion  was  over- 
ruled, and  the  plaintiff  excepted,  and  judg- 
ment was  rendered  for  the  defendants,  and 
the  plaintiff  obtained  this  writ  of  error. 

The  first  error  assigned  and  relied  on  by 
the  plaintiff  In  error  Is  as  to  the  action  of 
the  court  in  allowing,  against  the  objection  of 
the  philntlff,  pleas  Nos.  2,  4,  5,  and  G  to  be 
filed.  In  argument,  however,  counsel  for  the 
plaintiff  In  error  do  not  insist  on  their  objec- 
tion to  the  action  of  the  court  in  overruling 
their  objection  to  any  of  tbe  pleas  tendered 
by  the  defendants,  with  the  exception  of  pl«a 
No.  6,  which  plea  Is  in  these  words:    "And 
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the  defendants,  for  farther  plea  In  this  be- 
half, say  that  the  plaintiff  In  his  action 
against  them  ought  not  to  have  and  main- 
uUn,  because  they  say  that  more  tlian  three 
years  before  the  cominencement  of  this  suit 
they  entered  and  were  In  peaceable  posses- 
sion of  the  close  and  land  in  the  plaintUC's 
declaration  and  amended  declaration,  and 
each  count  thereof,  mentioned  and  described, 
claiming  title  under  a  lease  of  the  same  for 
the  pui-poee  of  digging  and  operating  for  coal 
and  oil  and  othw  minerals,  and  that  they 
have  continuously  remained  in  such  posses- 
sion for  the  space  of  more  than  three  years 
next  before  the  commencement  of  this  ac- 
tion, and  hare  dug  and  bored  for  and  in  good 
faith  expended  money  in  such  digging,  bor- 
ing, and  operating,  and  this  they  are  ready 
to  verify."  Now,  while  it  Is  true  that  this 
plea  is  substantially  In  the  language  of  the 
statute  under  which  the  defendants  are  seek- 
ing to  shield  themselves,  the  question  is 
whether  it  is  sufficient  to  give  the  plaintiff 
notice  of  the  true  character  of  their  defense. 
To  merely  say  that  the  defendants  are  in  pos- 
session under  a  lease  gives  the  plaintifl  no 
Information  as  to  the  party  under  whom  they 
claim  as  landlord,  so  that,  U  the  plaintifl 
should  wish  to  reply  specially  to  said  plea, 
be  Is  precluded  from  bq  doing  by  reason  of 
the  fact  that  the  lease  Is  not  sufficiently  de- 
scribed in  the  pica  to  enable  him  to  deter- 
mine whether  it  constitutes  a  valid  defense 
or  not,  or  whether  It  should  be  met  by  a 
general  or  special  replication.  And.  Steph. 
PI.  p.  355,  f  183,  under  the  heading  "The 
Pleadings  must  Show  Authority,"  states  the 
rule  thus:  "In  general,  when  a  party  has 
occasion  to  Justify  under  a  writ,  warrant, 
precept,  or  any  other  authority  whatever,  he 
must  set  It  forth  particularly  In  his  plead- 
ing." Co.  Lltt  283,  says:  "Regularly,  when- 
soever a  man  doth  anything  by  force  of  a 
warrant  or  authority,  he  must  plead  It" 
And  on  page  342  the  same  author  says: 
"When,  in  pleading,  any  right  or  authority  Is 
set  up  In  respect  of  prc^erty,  personal  or 
real,  some  title  to  that  property  must,  of 
course,  be  alleged  In  the  party  or  in  some 
other  person  from  whom  he  derives  his  au- 
thority." And  the  same  author,  on  page  347, 
S  1T6,  says:  "With  respect  to  particular  es- 
tates, the  general  rule  Is  that  the  commence- 
ment of  particular  estates  must  be  shown. 
If,  therefore,  a  party  sets  up  in  his  own  fa- 
vor an  estate  tail,  an  estate  for  life,  a  term 
of  years,  or  a  tenancy  at  will,  he  must  show 
the  derivation  of  that  title  from  its  com- 
mencement—that Is,  from  the  last  seisin  in 
fee  simple;  and,  if  derived  by  alienation  or 
conveyance,  the  substance  and  effect  of  such 
conveyance  should  be  precisely  set  forth." 
Again,  we  find  the  law  stated  in  6  Rob.  Prac, 
p.  G69.  In  speaking  of  a  case  in  2  Salk.  642, 
^lie  author  says:  "The  case,  howevw.  In 
Salkeld,  settled  that  It  was  sufficient  for  a 
man  to  justify  upon  his  possession  against  a 
«vrongdoer;   but  it  does  not  go  to  the  length 


of  showing  that  such  a  justification  Is  good 
as  against  a  person  who  has  the  title  to  the 
land,  and  who  makes  an  entry  In  pursuance 
of  that  title.  When  the  justlfleatlon  is  un- 
der the  right  of  another  person,  there  should 
be  an  allegation  of  authority  from  the  prin- 
cipal under  whose  right  the  act  complained 
of  was  committed.  Thus,  if  the  defendant 
justifies  breaking  a  close,  on  the  ground  that 
It  Is  the  freehold  of  another,  he  Is  bound  to 
state  that  he  did  so  enter  by  the  command 
and  as  the  servant  of  the  owner  of  the  close; 
and  so  it  is  In  similar  cases,  for  non  constat 
that  the  party  entitled  would  have  ever  in- 
sisted on  his  right,  and  there  can  be  no  rea- 
son, if  he  thinks  proper  to  waive  It,  why  a  ' 
stranger  should  Justify  himself  in  standing 
In  his  place."  That  this  plea  is  defective  for 
lack  of  certainty  is  manifest  for  the  follow- 
ing reason:  Suppose  the  plaintiff  desired  to 
reply  specially  thereto,  the  plea  in  its  present 
form  does  not  afford  him  an  opportunity  of 
thereby  controverting  the  validity  of  the  title 
of  defendants'  lessor,  for  the  reason  that  Is 
not  named.  The  plea  mer^y  says  that  they 
were  in  possession,  claiming  title  under  a 
lease  of  the  same  for  the  purpose  of  digging 
and  operating  for  coal  and  oil  and  other  min- 
erals. The  lease  mentioned  may  have  been 
valid  and  formal  in  every  respect,  and  may 
have  been  executed  by  one  having  an  unim- 
peachable title  to  the  land,  and  may  have 
conferred  ample  anthorlty  upon  the  defend- 
ants to  enter  upon  the  land,  and  mine  and 
remove  the  coal,  or  it  may  have  emanated 
from  a  stranger,  and  not  been  worth  the  pa- 
per upon  which  it  was  written;  but  this  plea 
affords  the  plaintiff  no  light  or  Information 
as  to  its  character  in  that  regard,  and  it  can- 
not be  presumed  that  the  legislature  ever  In- 
tended that  a  man  with  a  lease  in  his  pocket 
from  some  stranger  should  open  a  seam  of 
coal  on  the  mountain  side,  and,  after  three 
years'  possession,  be  allowed  to  plead  the 
facts  in  bar  of  a  recovery  for  such  trespass. 
Such  a  construction  would  be  dangerous,  In- 
deed, to  property  owners  In  this  state,  who 
are  absent  from  the  state,  or  for  any  cause 
fall  to  keep  an  eye  upon  their  coal  lands;  and 
for  these  reasons  we  think  the  court  erred  in 
overruling  the  objection  to  sold  plea,  and  per- 
mitting the  same  to  be  filed. 

The  third  and  fourth  assignments  of  error 
relied  upon  by  the  plaintiff  In  error  are  as 
follows:  "(3)  The  court  erred  in  excluding 
from  the  jury  the  record  In  the  case  of  Straley 
&  Johnston  v.  Perdue,  because  the  parties 
were  in  privity,  and  Straley  &  Johnston  had 
conveyed  by  deed  of  general  warranty  the 
Perdue  tract  to  Bartholomew,  trustee,  only  a 
few  days  before  they  accepted  the  deed  from 
Perdue,  and  filed  the  bill  to  perfect  the  title 
in  their  vendee.  (4)  The  c6urt  erred  In  re- 
fusing to  permit  A.  C.  Davidson,  a  witness 
introduced  for  plaintiff,  to  prove  that  the  suit 
of  Straley  &  John.ston  was  prosecuted  for  the 
benefit  and  at  the  instance  of  their  vendees. 
This  evidence  was  clearly  proper,  acd  could 
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hetter  be  Introdoced  in  rebuttal  than  In  chief, 
because  the  defense  daimed  that  the  land  -was 
indoded  in  the  Bell  deed,  which  Tvas  derived 
by  plaintiff,  and  the  record  was  relied  on  to 
rebut  that  claim."  These  asBlgnments  of  er- 
ror may  be  considered  together,  and,  in  order 
that  the  questions  presented  by  these  two  as- 
signments may  be  better  understood.  It  is  nec- 
essary to  state  briefly  the  circumstances  con- 
nected with  this  case,  which  gave  rise  to  the 
effort  on  the  part  of  the  plaintiff  in  error  to 
introduce  the  record  in  the  case  of  Straley  & 
Johnston  v.  Perdue  as  evldenoe  therein,  and 
to  show  by  the  witness  A.  G.  Davidson  that 
said  suit  of  Straley  St.  Johnston  y.  Perdue 
*  v\-a8  prosecuted  at  the  instance  and  for  the 
l>enefit  of  their  vendees.  In  the  month  of 
NoTeml>er,  1885,  said  Straley  &  Johnston 
ttrought  suit  In  equity  in  the  circuit  court  of 
Mercw  county  against  said  George  W.  Perdue, 
in  which  they  claimed  to  have  purchased  from 
snid  Perdue  all  of  the  coal  underlying  his 
borne  tract  of  land  whidt  liad  been  conveyed 
to  blm  by  one  Henry  Bell,  with  the  exception 
of  the  coal  underlying  25  acres  thereof,  which 
was  to  be  laid  off  so  as  to  Include  his  bouse 
and  buildings  and  two  springs,  which  tract 
they  alleged  was  afterwards  surveyed  for  tbe 
purpose  of  making  conveyances,  and  by  mis- 
take the  19  acres  in  controversy  was  omitted 
from  tlie  description  fnrnidied  by  the  survey- 
or. It  was  claimed  that  ttie  title  bond  called 
for  all  of  the  coal  under  the  land  conveyed  to 
said  Perdue  except  said  25  acres.  The  facts 
alleged  In  the  bill  were  put  in  iasne  by  an- 
swer and  proofs  taken,  and  the  circuit  court 
proceeded  to  specifically  enforce  said  contract, 
and  directed  that  said  strip  of  coal  land  of 
19.39  aci*ee  be  paid  for  at  the  contract  price, 
and  that  said  O.  W.  Perdue  should  execute 
and  file  among  the  papers  a  deed,  in  whidi 
his  wife  should  unite  conveying  said  19.30 
aa-es  of  land  to  said  Btraley  &  Johnston. 
From  this  decree  an  ai>peal  was  taken  to  this 
court,  and  the  same  was  reversed,  and  the 
plaintiff's  bill  was  dismissed.  See  33  W.  Va. 
375,  10  S.  H.  780.  The  plaintifT  In  this  action 
was  seeking  to  introduce  as  evidence  tlie  rec- 
ord of  the  chancery  suit  in  the  case  of  Straley 
&  Johnston  v.  Perdue  and  the  mandate  of 
this  court,  with  a  "lew  of  showing  that  the 
question  as  to  the  ownership  of  said  19.39 
aci-es  was  res  adjudicata.  By  the  ruling  of 
this  court  in  said  chancery  suit  the  record  in 
the  case  of  straley  &  Johnston  v.  Perdue  was 
excluded  from  the  jury  by  the  com-t,  on  the 
ground  that  tt\e  deftndants  in  this  case  were 
not  patties  thereto.  The  plaintiff  then  sought 
to  prove  by  a  witness,  A.  C  Davidson,  that 
tlie  said  suit  of  Straley  &  Jolinston  v.  Perdue 
was  prosecuted  at  the  Instance  and  for  the 
benefit  of  their  vendees.  This  witness  was 
offered  after  the  defendants  bad  rested  their 
mse,  and  It  appears  that  the  plaintiff  reoffer- 
'1  as  evidence  the  record  in  the  case  of  Stra- 
&  Johnston  v.  Perdue,  together  with  the 
Ddate  of  this  court  in  said  cause,  and.  in 
nectiOD  therewith,  offered  to  prove  by  said 


witness,  A.  C.  Davidson,  tliat  said  suit  of 
Straley  &  Johnston  v.  Perdue  was  Instituted 
and  prosecuted  at  the  instance  and  with  tbe 
approval  of  tbe  Bluestoae  Coal  Company,  and 
for  its  b«ieflt;  and  the  court,  on  its  own  mo- 
tion, declared  that  it  was  not  Its  purpose  to 
«pcn  this  case  after  the  long  time  engaged  u> 
It  for  the  Admission  of  evidence  In  chief,  the 
plaintiff  having  the  day  before  yesterday  rest- 
ed frc»n  his  case,  and  declared  himself  though 
in  chief;  and,  to  the  end  that  tbe  case  might 
be  concluded  in  a  reasonable  time,  tlie  court 
declined  to  permit  said  evidence  to  be  intio- 
duced.  and  tbe  plaintiff  excepted.  Tbe  ob- 
ject of  this  testimony  was  to  show  that  said 
Straley  &  Johnston  were  in  prtvity  with  the 
defendants,  and  tbe  first  question  we  sball 
consider  is  whether  the  court  acted  properly 
in  excluding  the  testimony  of  said  wltiieas  on 
the  ground  that  It  came  too  late.  Upon  tiiis 
question,  Thompson  on  Trials  (volume  1,  p. 
310,  i  348)  says:  "So  It  is  within  me  dlscre- 
ti<«  of  the  trial  court,  tKtth  in  civil  and  crimi- 
nal trials,  to  reopen  the  case  at  die  request 
of  a  party  for  tbe  purpose  of  allowing  him  to 
introduce  additional  evidence.  The  court  may 
allow  a  party  to  introduoe  ftirtber  evid«ice 
after  the  testimony  lias  closed  on  both  sides 
after  a  demurrer  to  the  evidence  has  l>een 
made,  after  the  argument  has  commei>ced,  and 
even  after  tiie  argnment  has  closed.  The  court 
may  allow  the  prosecution  in  a  criminal  trial 
to  reopen  its  case  and  introduce  further  evi- 
dence in  chief  even  after  tbe  examioatioii  of 
witnesses  for  the  defense  tas  commenced,  and 
after  the  state  bas  closed,  and  the  defendant 
bos  announced  that  he  will  introduce  no  evi- 
dence, though  it  has  been  elsewhere  said  tbat 
this  discretion  should  be  exercised  with  tbe 
utmost  caution.  This  discretion  wUl  not  be 
exercised  where  it  would  work  a  fraud  on  tbe 
opposite  party,  or  where  tbe  withhoWlng  of 
the  evidence  was  a  manifest  trick;  and,  if  tbe 
introdoctlon  of  the  additional  evidence  takt« 
the  adva«e  party  by  surprise,  be  slxHild  be 
allowed  time  and  opportunity.  If  desired,  to 
meet  It  with  furtlier  evidence  on  his  side.  It 
is  soarcel}'  necessary  to  add  tbat  it  ta  not  aik 
abuse  of  disci«tlon  for  the  trial  court  to  re- 
fuse to  open  a  case  to  admit  fui-tber  defenses 
after  tbe  trial  where  the  defendant,  Imowlng 
of  the  existence  of  the  defenses,  neglected  to 
assert  them  in  his  pleading  in  the  first  In- 
stance, and  gives  no  satisfactory  reason  for 
the  neglect.  But  where  tlie  pluintiff  has  in- 
advertently omitted  to  introtluce  a  formal, 
though  necessary,  document  until  after  tbe 
close  of  his  evidence,  It  will  lie  an  abuse  of 
discretion,  for  which  the  Judgment  will  be 
reversfd,  to  refuse  his  application  to  be  al- 
lowed to  introduce  it  then."  See  Meacham  v. 
Moore,  59  Miss.  561.  Now,  if  the  testlmonr 
of  A.  G.  Davidson  was  matter  for  rebuttal  it 
should  have  been  allowed  to  go  to  the  jury. 
By  reference  to  the  record  (page  98),  it  will 
be  seen  that  the  record  of  this  chancery  snit 
of  Straley  &  Johnston  v.  Perdue  and  the  man- 
date of  this  comt  were  offered  in  evidence; 
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«ncl  on  page  134  of  the  record  the  court  s^ald, 
"It  iiiHy  go  In."  On  page  135,  the  whole  rec- 
ord la  the  case  ot  Sti-aley  &  JohnstoQ  t.  Per- 
due ivas  offered  in  evidence,  and  was  object- 
ed to,  and  the  conrt's  opinion  was  reserved; 
nnd  on  iiage  186  of  the  record,  at  the  dose  of 
the  pla.lntiff'8  testimony  in  chief,  the  plain- 
tiff offered  separately  and  collectively  so  nyicb 
of  the  printed  record  as  had  theretofoi-e  been 
offered  in  manuscript.  In  so  far  as  It  was  con- 
tained in  the  printed  record.  It  was  objected 
to  by  the  defendants,  and  the  objection  sus- 
tained. The  defendants  then  introduced  their 
testimony,  during  the  introduction  of  which 
they  offered  in  evidence  documents  and  tes- 
timony tending  to  eSiow  that  Straley  &  John- 
ston bad  conveyed  the  coal  underlying  the 
laud  in  controversy  to  Bartholomew,  tinistee, 
before  the  suit  of  Straley  &  Johnston  was 
brought  against  said  Perdue;  and,  at  the  close 
of  the  testimony,  the  defendants,  by  their 
counsel,  renewed  their  motion  to  strike  out  the 
record  of  the  chancery  suit  of  Sti-aley  &  John- 
ston  V.  Perdue;  but,  before  the  coui-t  passed 
upon  the  motion,  plaintiff,  by  coimsel,  gave 
notice  that  he  desired  to  introduce  further  evi- 
dence to  show  the  privity  of  the  Blucstone 
Cool  Company;  and  the  defendant  Jones,  snr- 
viving  iHU'tner,  etc.,  with  the  plaintiffs  in  said 
chancery  suit  of  Straley  &  Johnston  v.  Per- 
due, and  to  show  that  said  chancery  suit  was 
prosecuted  at  the  Instance  and  with  the  ap- 
proval and  for  the  benefit  of  the  Bluestone 
Coal  Company  and  its  leasees.  Freeman  and 
lones,  partners,  under  the  name  of  the  Cas- 
nx'll  Creek  Coal  &  Coke  Company.  Thereup- 
on the  court  declared  that  it  had  given  plaintiff 
five  days  in  which  to  make  ont  his  case,  and 
It  was  not  the  purpose  of  the  court  to  open 
the  case  for  further  evidence  in  diief ,  and  sus- 
tained said  motion,  and  excluded  said  record 
of  said  chancery  suit,  and  every  port  thereof, 
for  the  reason  that  the  proceedings  la  said  suit 
were  res  inter  alios  acta,  and  that  the  defend- 
ants in  this  suit  could  not  be  prejudiced  tbera- 
by.  The  defendants  then  rested  their  case, 
and  the  plaintiff,  by  his  counsel,  at  once  reof- 
fered  the  record  in  the  case  of  Stralev  &  John- 
ston V.  Perdue,  together  with  the  mandate 
of  this  coiu^,  and,  in  connection  therewith, 
offered  to  prove  by  the  witness  A.  C.  David- 
son tliat  said  suit  of  Straley  &  Johnston  v. 
Perdue  was  instituted  and  prosecuted  at  the 
instance  and  with  the  approval  of  the  Blue- 
stone  Coal  Compauy,  and  for  its  benefit;  and 
the  court  refused  to  allow  Said  testimony  to  be 
given  to  the  Jury,  and  the  plaintiff  by  counsel 
excepted. 

Now,  while  It  is  true  that  in  the  trial  of  a 
case  at  law  much  is  left  to  the  discretion  of 
the  trhil  judge  as  to  the  order  and  time  that 
testimony  is  to  be  adduced,  yet,  in  exercising 
this  discretion.  It  must  be  a  sound  legal  dis- 
cretion, and  must  be  so  exercised,  if  possible, 
as  not  to  do  injustice  to  either  party.  When 
we  consider  that  the  record  discloses  the  fact 
that  this  chancery  record  was  at  first  allowed 
to  go  in,  and  then  the  printed  record  was  of- 


fered,  and  was  excluded.  Just  as  the  plaintiff 
was  resting  hla  case,  and,  when  tlie  defend- 
ants rested  their  case,  they  moved  the  court 
to  strike  out  the  record  of  the  chancery  salt, 
for  the  reasons  above  stated,  a  qnestion  of 
surprise  to  the  plaintiff  is  suggested.  I  can- 
not regard  the  testimony  which  the  plain- 
tiff then  offered  to  introduce  by  the  wit- 
ness A.  C.  Davidson  as  strictly  in  rebuttal,  or 
that  said  testimony  would  have  been  unneces- 
sary to  establish  the  plaintiff's  case  but  for  tlie 
documents  and  testimony  introduced  by  the 
defendants,  and  by  the  exclusion  of  said  chan- 
cery record  at  the  last  moment,  upon  the 
grounds  stated  by  the  court.  The  object  oif 
the  plaintiff  in  introducing  the  witness  A.  C. 
Davidson,  as  vras  stated  at  the  time,  was  to 
prove  that  the  said  cluincery  suit  of  Straley  & 
Johnston  v.  Perdue  was  Instituted  at  tlie  in- 
stance and  for  the  benefit  of  the  Bluestone 
Coal  Company,  tlie  lessors  of  the  Oasw^ 
Creek  Coal  Company.  Now,  the  record  shows 
that,  after  the  plaintiff  liad  rested,  the  defend- 
ant proceeded  to  offer  testimony  tending  to' 
show  that  Straley  &  Johnston  nad  conveyed 
the  land  in  controversy  to  BarttMlLmew,  trus- 
tee, before  said  chancery  suit  of  Straley  & 
Johnston  v.  Perdue  was  instituted,  and  that, 
therefore,  the  defendants  had  no  interest  In 
said  chancery  suit,  and  were  not  lx)und  by  its 
decree.  The  decree  of  this  court,  however, 
held  that  the  deed  from  Perdue  to  Straley  & 
Johnston  did  not  Include  said  10.39  acres,  »ni, 
as  a  consequence,  the  deeds  from  Straley  & 
Johnston  to  Bartholomew,  trustee,  etc.,  to  the 
Bluestone  Coal  Company,  did  not  convey  to 
them  said  19:39  acres.  This  ruling,  however, 
would  not  be  binding  upon  the  defendants  un- 
less they  or  their  lessors  were  privies  to  the 
suit;  and  while  the  evidence  of  the  witness 
A.  C.  Davidson  might  be  r^rarded  as  in  re- 
buttal to  the  testimony  of  the  defendants, 
which  tended  to  show  that  the  defendants  had 
no  interest  in  said  ciiancery  suit,  and  were  not 
bound  by  the  determination  thereof,  yet  it  Is 
evidence  that  might  have  and  perhaps  ought 
to  have  been  offered  in  cliief  by  the  plaintiff 
at  the  time  said  chancery  record  and  mandate 
were  offered.  Upon  this  question  of  discre- 
tion by  the  court  in  controlling  the  order  in 
which  evidence  shall  be  admitted,  this  court 
has  held  that  "whether  a  party  shall  Introduce 
further  evidence  after  that  of  the  adverse 
party  lias  been  heard  is  a  matter  witliin  the 
discretion  of  the  court,  and  its  exerci.'<e  Avill 
rarely,  If  ever,  be  the  cause  of  reversal  In  an 
appellate  coiurt.  Clearly,  he  Is  entitled  to  in- 
troduce evidence  to  rebut  that  of  the  other 
party."  See  Johnson  v.  Bums,  39  W.  Va.  659, 
2  S.  E.  086;  Clarke  v.  Railroad  Co.,  39  W. 
Va.  734,  20  S.  E.  606;  Bowyer  v.  Knapp,  15 
W.  Va.  278;  Brocks  v.  Wilcox.  U  Grat.  411. 
I  am  inclined  to  think  that,  under  the  circum- 
stances, the  exercise  of  a  soimd  discretion 
would  have  allowed  the  testimony  of  David- 
son to  have  gone  to  the  jury,  even  though  It 
be  i;n  chief;  but  as  the  case  is  to  be  remanded 
on  other  grounds,  and  upon  a  new  trial  a  dif- 
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(erent  conrsc  may  be  adopted.  It  la  unneces- 
sary to  now  determine  tbe  question. 

As  to  tlie  question  ra  l^ed  by  the  fifth  assign- 
ment of  error  as  to  the  propriety  of  instruction 
No.  2  given  at  the  Instance  of  the  defendant, 
tn  which  the  court  instructed  the  Jury  that 
"the  deed  from  George  W.  Perdue  to  H.  W. 
8traley  and  David  E.  Johnston,  dated  tbe  5th 
day  of  February,  1884,  and  which  Is  In  evi- 
dence in  this  case,  conveyed  to  said  Straley  & 
Jolinston  all  tbe  coal  and  minerals  in  and  un- 
der tbe  whole  of  the  tract  of  land  which  was 
convoyed  to  said  George  W.  Perdue  by  Henry 
Bell  by  deed,  which  is  in  evidence  in  this  case, 
except  the  twenty-five  acres  reservation  con- 
tained tn  the  title  bond  of  tbe  said  Perdue  to 
said  Straley  &  Johnston,  which  is  in  evidence 
In  tliis  case,  and  in  tbe  deed  dated  tbe  5th 
day  of  Febniary,  1884,  from  said  Perdue  to 
said  Straley  &  Johnston;  and  the  Jury  cannot 
find  for  the  plaintiff  any  damages  on  account 
of  the  entering,  mining,  and  carrying  away 
the  coal,  or  any  part  thereof,  from  said  19.30 
acres  of  land  in  controversy  in  this  case."— 
which  instruction  appears  to  have  been  given 
after  all  the  evidence  was  before  tlie  Jury,  and 
directs  tbe  Jury  to  pass  on  the  effect  of  a  deed, 
claiming  that  the  same  was  in  evidence  before 
the  Jury  when  in  fact  it  was  not;  the  only 
place  in  which  a  certified  copy  of  said  deed  Is 
found  being  In  said  chancery  record,  which 
was  excluded  from  the  Jury.  This  instruc- 
tion we  regard  as  eri-oncous,  and  it  had  a  di- 
rect tendency  to  prejudice  tbe  plaintiff. 

For  these  reasons,  the  Judgment  must  be  re- 
versed, and  the  cause  remanded,  with  costs  to 
tbe  plaintiff  in  error. 


BATES  T.  SWIGER  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  6,  189.>.) 

Specific   Febfohmance  —  As  aoaixst  Innocent 

Pl'IlCHASEK  —  OOTSTANPISO    InCUMBHANCE  — 
ESTOHHEL  TO  CLAIM   TlTLE — SUBMOOATIOS. 

1.  Where  a  vendor,  by  executory  contract, 
has  conveyed  the  lej;al  title  to  a  subsequent  pur- 
cl.-ascr  for  value,  without  notice,  there  cannot  be 
specific  performance  of  the  executory  contract  in 
favor  01  the  first  uurchaser;  but,  if  the  second 
purchaser  had  notice,  there  can  be,  the  convey- 
ance to  him  being  void  as  to  the  first  purchaser, 
and  he  can  be  eonipclled  to  convey  the  land,  with- 
out warranty,  to  tne  first  purchaser.  Proper  de- 
cree in  such  case. 

2.  Where  the  land  is  subject  to  a  life  main- 
tenance in  favor  of  a  third  party,  that  is  no  im- 
I>e(liment  to  a  specific  i)orforniancc  of  a  contract 
of  sale  with  general  warranty,  if  the  purchaser 
will  accept  a  conveyance  with  such  warranty,  and 
rely  upon  it  for  indemnity  against  such  incum- 
brance. 

3.  A  reservation  or  charge  upon  land,  in  a 
convc.vance.  for  nuiintenance  for  life,  is  valid, 
though  no  amount  be  fixed. 

4.  One  owuirg  or  having  any  interest  in  or 
charge  upon  land,  Iji'owing  that  nnntlier  is  about 
to  purchase  it,  whod  iciares  to  such  other  person 
that  he  has  no  inten  st  in  the  land,  and  that  the 
ane  pro|)osiiig  to  sell  has  the  absolute  right  to  the 
land,  cannot  set  up  any  ownership,  interest,  or 
cbavge,  then  existing,  hostile  to  tbe  right*  ac- 
Quir^  by  such  purchaser. 


6.  Where  one,  by  words  or  conduct  intentina- 
ally  causes  another  to  believe  in  the  existence  of 
a  certain  state  of  things,  or  such  words  or  c«.i' 
duct  are  of  such  nature  as  he  has  reasoo  to  l>- 
lieve  will  cause  him  to  so  believe,  and  sncb  ot'.i- 
er.  not  knowing  to  the  contrary,  acts  thereon.  th'> 
former  will  be  estonped  from  averring  or  claim- 
ing under  a  different  state  of  things,  then  exi«t- 
ing  and  known  to  him,  to  the  prejudice  of  tb.- 
otlicr  party. 

6.  Subrogation,  being  merely  tbe  creature  of 
e<^uity,  and  not  of  contractual  nature,  will  be  ad- 
ministered only  in  harmony  with  its  fixed  hiUn 
in  furtherance  of  justice. 

7.  Subrogation  is  not  given  to  one  who  olG- 
ciously,  as  a  stranger,  pays  a  debt  of  another. 

8.  One  guilty  of  fraud  in  the  transaction  on 
which  he  asks  subrogation,  as  one  who  aslu  it 
must  come  before  the  court  with  clean  hands,  cid- 
not  have  subrogation.  Therefore,  a  secctfid  pur- 
chaser, who,  with  notice  of  the  right  of  a  fir-it 
purchaser,  pays  o9f  a  lien  on  the  land,  cannot  a«k 
to  be  substituted  to  it. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Doddridge  county. 

Bill  by  Squire  Bates  against  C.  A.  Swiger 
and  others  for  tbe  specific  performance  of  a 
contract  for  the  sale  of  land.  Decree  for 
plaintiff,  and  defendants  appeal.     Affirmed. 

J.  V.  Blair,  for  appellants.  M.  B.  Croose 
and  M.  F.  Snider,  for  appellee. 

BBANNON,   J.     Charlotte  A.    Swlger,   by 
executory  contract,  sold  to  Squire   Bates  a 
tract  of  land.    Tbe  consideration  was  $900,  of 
which  be  paid  down  $20,  and  was  to  pay  $lSt 
more  in  money  to  Charlotte  A.  Swlger,  and 
pay  off  a  deed  of  trust  to  McMUkin.  when  the 
deed  should  be  made  to  Bates,  and  tbe  remain- 
der was  to  be  paid  In  three  anntial  install- 
ments.   This  land  had  been  conveyed  to  Char- 
lotte A.   Swlger  by  her  father  and   mother, 
William  L.  Swlger  and  Elizabeth  Sviriger,  by 
a  deed  reserving  to  tbem  "their  lifetime  main- 
tenance In  said  land."     Some  short  time  after 
the  sale.  Bates  met  Cliarlotte  A.  Swlger  and 
her  father  and  mother  at  their  borne,  counted 
out  the  $180  balance  of  cash  to  be  paid  under 
tl«  contract,  tendered  it,  and  asked  for  bis 
deed,  which  was  refused;  and  they  said  they 
would  pay  the  $20  back,  and  got  It,  and  pro- 
posed to  refund  It  to  Bates.    Bates  declined  to 
receive  it  saying  it  was  the  land  he  wanted. 
and  insisted  upon  tbe  performance  of  tbe  con- 
tract;  and,  as  Charlotte  A.  Swlger  would  not 
receive  the  $180,  he  left  it  on  tbe  table.  In 
their  presence,  and  left  the  boose.     He  bad  in 
tbe  meantime  paid  a  small  [>art  of  tbe  McMil- 
lan deed  of  trust  debt,  and  had  received  from 
McMillan  a  writing  addressed  to  W.  L.  Swl- 
ger, who,  with  bla  wife,  had  made  tbe  deed 
of  trust  to  secure  a  note  made  by  them  to  Mc- 
Millan, saying  that  he  (Bates)  had  arranged 
to  settle  and    pay  the  debt,  amounting    to 
$100.83,  and  that  the  deed  of  trust  need  not 
interfere  with  any  trade  between  tbem.    Tbis 
writing  was  exhibited  to  the  parties  on  the 
occasion  when  Bates  offered  the  money  and 
demanded  a  deed.     Later  on,  tbe  parties  met 
again,  when  a  deed  was  offered  to  Bates,  and 
he  objected  to  It  for  two  reasons,— one,  that 
its  boundary  Included  some  land  of  a  third 
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party,  and  because  of  Indeflnltenesa  of  de- 
scrlpHou;  the  second,  because  It  reserved  "un- 
to said  EUzabetJb  Swiger  and  Wm.  L.  Swiger 
their  life  estate,  support,  and  maintenance  In 
and  on  said  land,"  whereas  the  contract  be- 
tween Charlotte  A.  Swiger  and  Bates  called 
for  a  general  warranty,  making  no  provision 
for  such  reservation  of  a  life  estate.  The  rea- 
son given  for  refusal  to  mal^e  an  absolute  con- 
veyance was  that  such  reservation  existed  In 
favor  of  her  father  "and  mother,  and  they 
would  not  Join  in  the  deed.  In  a  day  or  two 
afterwards,  Charlotte  A.  Swiger  sold  this 
same  land  to  H.  L.  Swiger;  and  she  and  her 
father  and  mother  Joined  in  a  deed  conveying 
it  to  him  for  the  consideration  of  (1,000,  of 
which  $107  Is  recited  as  paid  down,  and  the 
residue  payable  In  deferred  installments,  re- 
serving no  life  estate  or  maintenance.  Then 
Bates  brought  a  suit  in  the  chrcuit  court  of 
Doddridge  county  to  specifically  enforce  the 
contract  between  him  and  Charlotte  A.  Swi- 
ger; to  set  aside  the  conveyance  to  H.  L.  Swi- 
ger, as  made  with  notice  on  his  part  of  Bates' 
pm-chase,  and  was  therefore  fraudulent;  and 
to  declare  that  the  life  maintenance  reserved 
in  the  conveyance  to  Charlotte  A.  Swiger  in 
favor  of  William  L.  and  Klizabetb  Swiger  was 
not  valid,  or  longer  valid,  against  Bates,  be- 
cause he  (Bates)  did  not  l^now  of  any  such 
reservation  in  said  deed,  as  he  lived  distant 
from  the  office  in  which  it  was  recorded,  and 
William  li.  Swiger  and  Elizabeth  Swiger  had 
represented  and  declared  to  htm  at  the  time 
when  be  entered  Into  said  contract  that  they 
had  no  Interest  in  the  land,  but  that  Charlotte 
'A.  Swiger  owned  it  all,  absolutely,  and  that 
they  had  aided  In  and  consented  to  her  mak- 
ing the  sale,  and  be  relied  on  aad  believed 
those  representations.  The  court  entered  a 
decree  that,  in  its  opinion,  Charlotte  A.  Swi- 
ger could  not  make  a  deed  in  accordance  with 
her  contract,  but  that  plaintiff  was  entitled  to 
specific  performance,  so  far  as  she  was  able 
to  perform,  and  putting  Bates  to  an  election 
whether  he  would  accept  a  conveyance  of  such 
title  as  she  was  able  to  make.  At  the  next 
term  the  court  entered  a  decree  from  which  it 
appears  that  Bates  refused  to  take  only  such 
deed'as  she  could  make,  and  elected  to  take  a 
deed  in  fee,  with  covenant  of  general  war- 
ranty, without  any  reservation  or  incum- 
brance, save  a  lien  for  unpaid  purchase 
money;  and  the  court  thereupon  went  on  to 
decree  that  the  plaintiff  have  specific  execution 
of  the  contract,  and  that  William  L.  Swiger 
bad  forfeited  and  estopped  himself  from  mak- 
ing any  claim  for  life  maintenance  upon  said 
land,  but  that  Elizabeth  Swiger  had  not  done 
so,  and  reserving  her  life  maintenance,  with- 
out prejudice  from  the  decree,  and  annulling, 
as  fraudulent,  the  deed  made  by  Charlotte  A. 
Swiger,  WUUam  L.  Swiger,  and  Elizabeth 
Swiger  to  H.  L.  Swiger,  and  that  Charlotte  A. 
Swiger  execute  to  Bates  a  deed,  with  general 
warranty,  for  tlie  land,  without  reservation 
or  incumbrance,  save  a  Uen  for  unpaid  pur- 
chase money,  and  tliat  Bates  execute  notes 


therefor,  and  pay  McMillan  his  debt  Char- 
lotte A.,  H.  L.,  Elizabeth,  and  William  L. 
Swiger  unite  In  an  appeal. from  said  decree. 
Squire  Bates  cross-assigns  certain  errors  to 
his  prejudice. 

First,  it  is  said,  against  the  decree,  that 
it  is  Inconsistent  with  the  first  one.  That  is 
not  material.  A  court  ought  to  be  allowed 
to  change  its  mind  before  final  decree.  The 
first  was  a  mere  expression  of  opinion,  but 
preparatory  to  further  decree;  It  decreed 
nothing.  An  interlocutory  decree  may  be 
set  aside  before  the  final  decree.  Morgan 
V.  Railroad  Co.,  :»  W.  Va.  19,  10  S.  E.  688. 
But  this  was  no  decree.  Now,  take  the  case 
as  to  Charlotte  A.  Swiger.  I^he  made  a 
plain  contract  entitling  Bates  to  a  clear  con- 
veyance, with  general  warranty;  and  the 
deed  which  she  wished  Bates  to  accept  was 
not  a  compliance,  because  it  reserved  a  life 
estate  In  favor  of  William  L.  and  Elizabeth 
Swiger.  Indeed,  undor  the  reservation  in 
that  deed,  she  created,  as  I  think,  a  more 
serious  and  hurtful  incumbrance  to  her  ven- 
dee than  that  contained  In  the  dc-ed  frcm  her 
father  and  mother  to  her,  as  that  gave  them 
only  maintenance,  not  a  right  to  possession, 
whereas  her  deed  to  Bates  called  for  a  life 
estate  in  the  land,  calling  for  possession, 
but  In  any  view  an  incumbrnnce  detracting 
seriously  and  substantially  from  the  value 
or  Bates'  estate  In  the  land.  The  decree  of 
specific  execution,  as  against  her  (Cliarlotte 
A.  Swiger),  Is  one  but  as  a  matter  of  course 
under  equity  principles  of  specific  perform- 
ance, as  expounded  in  Abbott  v.  L'Homme- 
dleu,  10  W.  Va.  677,  unless  there  be  imped- 
iment, either  because  of  her  conveyance  to 
U.  L.  Swiger,  or  because  there  was  a  life 
maintenance  charged  on  the  land  In  favor 
of  her  father  and  mother,  which  bound  her 
estate,  and  which  might  involve  her  in  trou- 
ble from  action  for  broach  of  warranty. 

As  to  the  Impediment  from  her  conveyance 
of  the  fee  to  H.  L.  Swiger:  If  he  were  a  pur- 
chaser for  value,  without  notice,  no  decree 
of  specific  performance  could  go  against 
Charlotte  A.  Swiger,  for  she  would  have  no 
land  to  convey,  and  would  be  utterly  dis- 
abled from  conveying,  by  reason  of  the  valid 
estate  in  U.  L.  iJwiger;  and  the  decree  would 
be  abortive,  and  the  plaintiff  could  get  relief 
only  by  an  action  for  damages  on  the  vio- 
lated contract  Wat  Siiec.  Perf.  §  125;  Pom. 
Spec.  Perf.  U  294,  461,  462.  But  H.  U 
Swiger  was  not  a  complete  purchaser,  not 
liaving  paid  purchase  money;  and,  more- 
over. It  Is  plain  and  clear  from  tlie  evi- 
dence that  when  he  purchased  ho  knew,  as 
he  admits,  of  the  sale  to  Bates.  He  says  he 
was  Informed  that  Bates  liad  refused  to  ac- 
cept a  deed,— tlio  Insufficient  deed  above  re- 
ferred to.  He  was  bound  to  inquire  of  Bates 
as  to  his  rights.  Bates  did  nothing  to  mis- 
lead him.  If  he  depended  on  misinforma- 
tion, he  assumed  the  risk  and  hazard.  The 
truth  is,  his  conduct  is  entirely  reprehensi- 
ble, as  he  wanted  to  buy  the  land  himself. 
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and  sought  tbe  merert  protext  for  doing;  so, 
In  Tlolatlon  of  Bates'  rights;  and  no  one 
reading  the  evidence  can  hesitate  to  say 
that  the  finding  upon  it  by  the  elrcnlt  court 
Judge,  that  his  purchase  was  fraudulent  and 
void,  is  crn-ect. 

Next,  did  the  existence  of  the  life-main- 
tenance charge  on  the  land  In  favor  of  her 
father  and  mother  forbid  a  decree  against 
her,  compelling  her  into  a  general  warranty, 
which  might  subject  her  to  liability  for  Its 
breach?  Here  an  argument  Is  made  that 
this  charge  or  reserration  in  the  deed  to 
Charlotte  A.  Swlger  for  life  maintenance  Is 
too  general,  unliquidated,  and  Indefinite,  and 
la  therefore.no  charge,  or  void;  and  this 
contention  Is  based  on  Brawley  v.  Catron, 
8  Leigh,  522.  But  I  do  not  concur  In  this 
contention.  That  case  does  say  that  an 
agreement  between  vendor  and  Sendee  that 
the  vendee  support  vendor  during  life,  and 
two  daughters  until  they  married,  consti- 
tuted no  lien;  but  there  was  no  reserva- 
tion or  charge  In  the  deed,  and  it  was  in 
tbe  days  of  Implied  Hen,  and,  If  any  lien,  it 
was  an  implied  one.  And  Jndge  Tucker  said 
the  doctrine  of  secret.  Implied  liens  had  been 
carried  too  far  already,  to  the  ruin  of  In- 
nocent purchasers,  and  that  it  ought  not  to 
be  extended  to  a  case  where  the  amount  of 
the  charge  was  indefinite,  extending  through 
several  lives,  and  would  justify  such  liens  in 
favor  of  several  generations,  so  that  pur- 
chasers could  not  know  the  amount,  even  If 
they  knew  of  the  fact  of  tbe  charge.  But 
here  Is  an  express  charge,  on  the  face  of 
the  deed,  and,  while  indefinite  In  amount,  is 
ascertainable;  and  a  purchaser  could  and 
would  be  bound  to  know  of  It,  as  It  Is  In  tbe 
chain  of  his  title.  A  similar  charge  con- 
tained In  a  deed  was  supported  In  Pownal 
v.  Taylor,  10  I^^lsrh,  172.  Still,  though  a  valid 
charge,  It  was  no  bar  to  a  decree  of  specific 
performance.  It  was  not  a  total  absence  of 
estate  in  Charlotte  Swlger,  but  only  a  charge 
for  a  small  part  of  the  duration  of  the  fee,— 
a  partial  disability,— and  might  not  ever  be 
enforced.  She,  with  knowledge  of  it,  war- 
ranted against  it,  by  her  contract;  and  she 
cannot  declaim  against  a  liability  under  her 
self -imposed  warranty,  If  tbe  purchaser  Is 
willing  to  take  It  It  may  be,  he  could  ask 
performance,  with  compensation  by  abate- 
ment from  purchase  money;  but  certainly 
the  vendor  cannot  complain  that  Bates  elects 
to  accept,  and  rest  on  his  warranty.  Pom. 
Spec.  Perf.  S  438;  Wat  Spec.  Perf.  »  130, 
203.  And  this  impediment  was  still  further 
diminished  by  the  denial  of  any  right  In  Wil- 
liam L.  Swlger  to  claim  anything  for  his 
maintenance.  The  decree  would  forever  bar 
him. 

As  to  B.  L.  Swlger:  I  have  said  enough 
tonching  his  case  above. 

As  to  William  L.  Swlger:  The  evidence  Is 
abundant  to  justify  the  decree  declaring 
that  he  had  no  further  right  to  maintenance 

nder  the  deed  from  his  wife  and  himself 


to  Charlotte  A.  Swlger.    He  Induced  Rites 
to   make  the  contract  with   his   daughter. 
He  was  present  at  the  drafting  of  the  con- 
tract (she  being  absient),  participated  In  It 
fixed  terms,  and  when  it  was  proposed  to 
draw  It  in  his  name,  as  the  seller,  the  other 
party  and  the  scrivener  supposing  he  owned 
the  land,  he  said,  "No";  that  he  bad  no  In- 
terest In  tbe  land,  but  It  was  his  daughter's, 
—and  went  along  with  Bates'  son  to  Bates', 
where  she  was  working,  yoimg  Bates  tak- 
ing the  contract  for  his  father,  to  have  her 
sign  It,  and  with  the  $20  cash,   and  she 
signed  it.    In  every  way  he  showed  his  as- 
sent    He  never  mentioned  his  Interest  or 
maintenance,  but  let  his  neighbor  go  on  and 
buy,  and  pay  money,— he  silent  as  to  his 
rlghtr    This  silence  alone  estops  blm,  as  an 
estoppel  In  pais,  called  "equitable  estoppel." 
1  Blgelow,  Estop.  544.    But  he  affirmative- 
ly and  expressly  declared  that  he  had  no  in- 
terest, but  that  his  daughter  was  absolute 
owner.    This,   of   course,    would    estop   bis 
claim.    See  doctrine  of  estoppel  stated  in 
Mason  v.  Bridge  Co.,  28  W.  Va.,  on  page  (M9; 
Stone  V.  Tyree,  30  W.  Va.  687,  6  8,  E.  878: 
Railroad  Co.  v.  Perdue  (this  term)   21  S.  K. 
T55.    An  estoppel  in  pais  operates  where  a 
person  has  made  an  admission  or  done  an 
act  with  Intent  to  Influence  the  conduct  of 
another,  or  that  he  has  reason  to  believe 
will  influence  his  conduct.  Inconsistent  with 
the  evidence  he  proposes  now,  or  with  the 
claim  or  title  he  proposes  to  set  ap.  where 
the  other  party  has  been  influenced  by  and 
has  acted  upon  It,  and  where  he  would  b* 
prejudiced  by  the  allowance  of  the  claim  or" 
title  set  up.    Pom.  Eq.  Jur.  |  804;    Oowles 
V.  Bacon,  56  Am.  Dec.  371;  Drew  t.  Kimball. 
80  Am.  Dec.  163;   Iron  Co.  ▼.  Tront  83  Va. 
397,  2  S.  B.  713.    William  L.  Swlger  could 
not  even  stand  by,  silent  as  to  his  interest 
in  the  land,  and  see  this  contract  made,  and 
money  paid  under  it  to  his  danghter.  and 
know  that  money  would  be  paid  to  McMil- 
lan, and  Indeed  take  the  active  agency  for 
his  daughter  in  the  sale.^nd  then  set  up 
his  claim.    Where  one  has  the  I^al  title  to 
land,  acquiesces  in  Its  sale  by  a  persog  uiv 
der  claim  of  title,  and  moreover  advises  am.' 
encourages  the  parties  to  carry  out  snob 
sale,  he  will  be  estopped  from  asserting  hi? 
title  against  the  purchaser.    Blgelow,  Estop. 
544;    Pom.   Eq.  Jur.  t  818;    Maple  v.  Kos- 
sart,  01  Am.  Dec.  214;    Tltns  v.  Morse,  6J 
Am.  Dec.  665:  Stebblns  v.  Bruce,  80  Va-  3S9- 
In  Stone  v.  Tyree,  30  W.  Va.  G87,  5  S.  E- 
878,  It  IB  held  that  one  who  has  title  to  land. 
and  stands  silent  by,  and  allows  an  Innocent 
man  to  purchase  from  one  claiming  author 
ity  to  sell.  Is  estopped   from   claiming  tbe 
land,  against  tbe  purchaser,  on  the  ground 
that  the  seller  had  no  authority;  and  so  fiir 
did  the  case  carry  this  doctrine  that  it  held 
that  a  court  of  equity  would  compel  hto 
to  convey  to  the  Innocent  purchaser.    It  can- 
not lie  said  that  Bates  ought  to  have  ex- 
amined the  record  to  see  If  thtt  tltie  was 
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-clear,  and  not  have  relied  on  Swlger'e  decla- 
ration or  silence;  but.  In  view  of  those 
<leelaration8, — even  sUeuce  alone, — he  need 
not  go  to  the  record.  The  declarations  ml»- 
led,  and  dispensed  with  Inquiry:  and  mere 
silence,  under  the  circumstances,  wtU  estop 
M.  L.  Swiger,  regardless  of  any  recoi-d  ex- 
amination. Stone  V.  Tyree,  80  W.  Va.  704, 
5  S.  B.  878. 

As  to  Elizabeth  Swiger:  The  evidence  of 
any  eondnct  on  her  part  to  bar  her  further 
claim  to  life  maintenance  Is  not  nearly  so 
strung  as  that  against  her  Irusband.  She 
Tvas  not  present  at  the  execution  of  the  con- 
tract, and  did  not,  prior  to  Its  close,  make 
declarations  that  she  had  no  Interest,  and 
that  her  daughter  had  tba  absolute  estate. 
She  was  not  present,  and  silent,  prior  to  the 
contract,  when  she  should  speak,  unless  we 
say  It  was  at  her  house,  after  the  contract 
was  drawn  up,  and  In  the  hands  of  Bates' 
son,  to  take  it  up  to  Charlotte  to  have  it 
signed.  She  then  and  elsewhere  expressed 
assent  to  the  sale,  but  there  is  conflict  of 
evidence  as  to  what  she  there  said  between 
her  and  her  husband  and  young  Bates. 
Mere  declarations  of  satisfaction  with  the 
sale  afterwards  will  not  create  this  estoppel. 
Besides,  several  Virginia  cases  bold  that  par- 
ticipation of  a  wife  in  the  fraud  of  the  hus- 
band win  not  impair  her  rights.  Taylor  v. 
Moore,  2  Kand.  (Va.)  563;  Penn  v.  White- 
bead,  17  Grat,  on  page  512.  William  L.  and 
Elizabeth  Swiger  say  they  never  intended  to 
let  Bates  liave  their  rights.  They  did  at  the 
time,  but  changed  their  minds  to  get  a  bet- 
ter price.  They  estimated  their  life  main- 
tenance at  much  more  than  |100,  and,  It 
tbey  did  not  intend  to  let  Bates  have  the 
land  unlncnmbered,  it  is -strange  that  in  a 
<lay  or  so  they  sold  their  interest,  with  the 
fee,  for  only  $100  more,  to  a  nephew,  unless 
it  M'as  a  shift  to  keep  Bates  fivm  having 
tbe  land,  and  retain  It  for  themselves.  But, 
to  debar  her,  we  must  find  conduct  before 
tbe  sale,  in  its  negotiation,  on  her  i>art,  mis- 
lending,  or  ignoring  her  right,  so  as  to  make 
an  equitable  estoppel  against  her;  and  we 
cannot  sustain  the  appellee's  cross  assign* 
ment,  and  reverse  the  circuit  judge  on  a 
question  of  fact,  on  tbe  evidence.    . 

Then  It  is  argued  that,  as  Elizabeth  Swlger's 
interest  was  left  still  in  ber,  the  deed  from  her 
and  others  to  H.  L.  Swiger  passed  that  in- 
terest and  ought  not  to  have  been  wholly  set 
aside.  Of  course,  as  it  conveyed,  with  gen- 
eral warranty,  the  land,  she  would  be  hinder- 
ed from  claiming  maintenance  had  the  deed 
stood,  and  it  woidd  be  mergiHl;  but  It  did  not 
pass  the  maintenance  separately,  as  that  is  a 
merely  personal  right  of  hers.  I  do  not  think 
tbere  is  fault  in  the  decree  in  wholly  annulling 
tbe  deed,  as  there  w(ruld  be  under  such  cases 
as  Love  v.  Tlnsiey,  82  W.  Va.  25,  0  S.  E. 
44,  in  case  of  deeds  fraudulent  as  to  creditors, 
■an  in  them,  if  the  debt  be  paid,  the  vendee  re- 
tains the  land,  as  It  was  only  subject  to  the 
incumbrance  of  debt;  but,  in  case  of  convey- 


ance to  a  purchaser  with  notice,  the  very  title 
to  the  land  must  be  passed  to  the  first  pur- 
chaser. My  opinion  is  that  in  such  a  case  as 
this,— a  suit  to  enforce  performance  of  an  ex- 
ecutory contract,  where  the  vendor  has  passed 
title  to  a  second  purchaser,  with  notice,— the 
proper  decree  is  to  direct  a  conveyance  by 
tbe  vendor  with  such  warranty  as  he  stipulat- 
ed, and  from  the  second  purchaser  without 
wan-anty,  In  one  or  separate  deeds.  As  the 
legal  title  passed,  a  co.'jveyance  from  the  sec- 
ond pureliaser  would  be  sufficient  to  give  the 
first  one  such  title;  but  you  want  the  war- 
ranty of  the  first,  and  the  estoppel  created  by 
it  Thus  you  follow  up  the  legal  title,  cer- 
tainly divesting  the  second  purchaser  of  it, 
and  vesting  it  in  the  first,  and  avoiding  all 
question  as  to  tbe  whereabouts  of  the  legal 
title  in  case  of  a  decree  directing  a  deed  from 
tbe  seller,  (and  annulling  tbe  second  deed  as 
to  the  first  purchaser.  Where  tbe  second  deed 
Is  wholly  avoided,  as  in  this  case,  it  revests 
tbe  title  in  its  grantor;  and  likely  so,  too, 
in  the  case  of  such  partial  annuUment,  when 
taken  in  connection  with  record.  Tbe  decree 
will  be  modified  so  as  not  to  prejudice  any 
rights  that  may  exist  between  the  grantors 
and  grantee  in  that  deed. 

A  point  made  against  the  decree  is  that  it 
requires  Bates  to  pay  McMillan  his  debt, 
whereas  H.  L.  Swiger  had  already  paid  it, 
and  Bates  ought  to  have  been  required  to 
pay  it  to  H.  L.  Swiger.  Though  It  was  not 
an  otficlous  payment,  as  to  Swlger's  gran- 
tors, yet  It  was  such  as  to  Bates,  and  Is  no 
gi-ound  of  action  against  him.  Crumlish's 
Adm'r  v.  Improvement  Co.,  38  W.  Va.  330, 
18  S.  E.  450.  A  stranger  cannot  be  sub- 
rogated to  a  Hen.  McNeil  v.  Miller,  29  W. 
Va.  480,  2  S.  E.  33&.  But  a  still  more  seri- 
ous bar  lies  in  tbe  way  of  H.  L.  Swiger  to 
subrogation  to  the  McMillan  Hen.  Subro- 
gation Is  purely  the  creature  of  a  court  of 
equity,  is  not  a  matter  of  contractual  char- 
acter, and  is  administered  just  as  equity 
deems  proper,  consistently  with  its  princi- 
ples, to  further  justice.  One  who  asks  relief, 
by  way  of  subrogation  or  otherwise,  in  a 
court  of  equity,  must,  under  one  of  Its  most 
tlxed  rules,  come  with  clean  hands,  guilty 
of  no  fraud.  But  H.  L.  Swiger,  with  eyes 
open  to  Bates'  rights,  sought  to  wrong  him 
out  of  his  prior  right  to  tbe  land;  and  this 
payment  is  one  of  the  very  acts  done  by 
hlui,  in  collusion  with  the  other  parties,  to 
effectuate  that  purpose.  His  grantoi-s  want- 
ed $100  more  for  tlie  property  than  they 
had  agreed  to  take.  Moved  by  this  design, 
probably  at  the  inaitignti(>u  of  «ouie  third 
party,  they  had  recourse  to  this  sale  to  H. 
L.  Swiger.  If  not  this,  it  was  a  mere  covert, 
sham  sale,  to  keep  Bates  from  getting  the 
land  under  his  purchase,  and  there  is  some 
show  of  this;  and,  if  so,  It  Is  worse  for  H. 
L.  Swiger,  making  him  only  an- instrument 
for  the  accomplisliment  of  the  wrong.  In 
either  asjiect  It  was  a  wrong,  odious  to  a 
court  of   equity.     Justice   Bradley   said   in 
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Railroad  Co.  v.  Soutter,  13  Wall.,  on  page 
523:  "Was  It  ever  knowa  that  a  fraudulent 
pui-cbaser  of  property,  when  deprived  of  Its 
possession,  could  retorer  for  his  repairs  or 
Improvements,  or  for  incumbrances  lifted 
by  him?  If  such  a  case  can  be  found  In  the 
books,  we  have  not  been  referred  to  It 
Whatever  a  man  does  to  benefit  an  estate, 
under  such  circumstances,  he  does  In  bis 
own  wrong.  •  •  •  One  ot  the  maxims  of 
the  latter  system  [English  equity]  Is,  'He 
that  hath  committed  Iniquity  shall  not  have 
equity.'  Subrogation  will  not  be  applied  to 
relieve  a  vendee  from  the  consecinences  of 
his  own  wrongful  act,  or  of  a  wrongful  act  in 
which  be  had  participated,  or  of  the  wrongful 
act  of  one  under  whom  be  claims."  Sbeld. 
Subr.  844.  The  decree  was  one  of  specific  per- 
formance of  the  contract,  and  followed  it  in 
decreeing  payment  to  McMillan  t>y  Bates. 
What  remedy  H.  L.  Swlger  may  have.  It  Is 
not  proper  to  say.  If,  as  Lord  Coke  says,  be 
has  no  remedy.  It  is  the  case  of  the  wood- 
cock caught  In  his  own  springe.  Tbe  plain- 
tiff, it  is  said,  had  not  paid  the  McMillan 
debt  He  had  arranged  It  and  McMillan 
looked  no  longer  to  tbe  debtors,  but  took 
Bates  and  the  land.  All  this  he  did  be- 
fore he  asked  a  deed.  No  objection  was 
made  on  that  score.  Bates  showed  himself 
prompt  and  eager  to  execute  the  contract, 
iind  the  defendant  Clxarlotte  A.  Swlger,  a 
young  girl,  who  had  derived  title  from  her 
parents  to  fi-ustrate  the  enforcement  of  a 
liability  feared  by  the  father  and  mother, 
took  every  means  suggested  by  her  father, 
and  probably  by  some  one  else,  to  de- 
feat a  plain  and  Just  right  of  Bates,  whose 
conduct  in  tbe  matter  seems  not  open  to 
any  wrong  or  Impropriety.  The  decree  is 
alflrmed,  without  prejudice  to  the  rights  of 
M.  L.  Swlger.  as  against  Charlotte  A.  Swi- 
f;cr,  William  L.  Swiger,  or  lOlluibeth  Swlger. 
growing  out  of  tbeir  deed  to  him  dated  1st 
day  of  November,  1SD2. 


MeDODRILL  et   al.    v.   PARDEE    &   CUB- 

TIN  LUMBER  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  13,  1685.) 

Tkkspass — Desckiption  or  Fkemises— Posskasion 

OP  Ward's  Fhopbrtt  —  Action  by  Minok — 

Evidence— Deed— Waste  bt  Cotexast. 

1.  In  the  action  of  trespass  to  realty,  or  an 
action  on  the  case  in  lieu  thereof  nnder  the  stat- 
ute, the  place  where  the  acts  complained  of  were 
done  is  material  and  traTersable,  auU  the  allega- 
tions thereof  miist  in  some  way,  eitlier  by  uie 
name  of  the  land  or  close,  by  some  or  all  of  its 
abuttals,  by  naming  a  particular  locality,  or  in 
some  other  way,  desisnate  or  describe  such  locus 
in  quo  with  a  reasonable  degree  of  definiteness; 
otherwise  the  declaration  will  be  bad  on  demurrer. 

2.  Not  a  guardian  by  nature,  but  only  a 
gnardian  appointed,  who  has  given  bond  as  and 
when  required  by  law,  is  entitled  to  the  posses- 
sion, care,  and  management  uf  his  ward's  estate. 

3.  An  infant  who  has  no  such  guardian  who 
has  Riven  bond  may,  for  damage  done  to  his  real 
estate,  sue  by  next  friend. 


4.  Where  a  deed  made  under  a  decree  by  a 
commissioner  or  other  authority  is  offered  in  evi- 
dence as  a  connecting  link  in  the  plaintiff's  chain 
of  title  to  land,  it  is  necessary  to  introduce  with  it 
so  much  of  the  record  of  the  suit  in  which  such 
decree  was  made  as  will  satisfactorily  show  that 
the  person  having  the  legal  title  to  the  land  co;i- 
veyed  was  a  party  to  the  suit,  and  as  will  identify 
the  land  conveyed  with  the  land  decreed. 

r>.  As  against  a  party  who  claims  against  tbi- 
deed  and  is  a  stranger  thereto,  the  recital  of  such 
facts  therein,  without  more,  is  not  evidence  there- 
of, and  tbe  deed  does  not  prove  the  transfer  of  the 
title  to  tbe  land  it  purports  to  convey. 

C.  Cotenonts,  who  commit  waste,  are  liable 
to  each  other  jointly  or  severally  for  the  dam- 
ages; but  the  amount  of  a  recovery  against  a 
stranger  or  a  grantee  of  a  cotenant  must  be  ap- 
portioned to  correspond  with  his  undivided  intfi^ 
est  in  the  land.  A  case  where  these  jtrindplcs 
are  applied. 
(Syllabus  by  the  Court) 

Error  to  circuit  court  Braxton  county. 

Action  of  trespass  on  the  case  by  Charles 
McDodriU  and  auotber  against  the  Pardee  & 
Curtin  Lumber  Company.  Plaintiffs  had 
Judgment  and  defendant  brings  error.  Re- 
versed. 

W.  E.  Haymond,  for  plaintiff  in  error. 
Dulln  &  Hall,  for  defendants  in  error. 

HOLT,  P.  This  was  an  action  of  trespass 
on  the  case,  brought  in  the  circuit  court  of 
Braxton  county,  by  Charles  McDodrill  and 
Martha  Couger,  an  Infant  suing  by  Mc- 
Dodrill as  her  next  friend,  against  the  lum- 
ber company,  a  corporation  under  the  laws 
of  tbe  state  of  West  Virginia,  for  trespasses 
committed  on  a  certain  tract  of  land,  by  cut- 
ting down  and  carrying  away  various  grow- 
ing trees.  There  was  a  demurrer  overruled; 
plea  of  not  guilty;  trial  by  a  Jury;  a  ver- 
dict for  plaiutilts  for  $oOO  damages;  motion 
for  a  new  trial,  motion  in  arrest  of  judg- 
ment, both  overruled;  judgment  for  plain- 
tiffs; and  this  writ  of  error  awarded  defend- 
ant—with all  these  rulings,  aud  others,  ex- 
cepted to  there,  and  assigned  as  grounds  of 
en-or  here. 

First  it  is  said  the  court  eri-cd  in  overrul- 
ing tbe  demurrer  entered  to  tbe  declaration 
as  a  whole  and  to  each  of  the  four  counts. 
The  first  two  counts  aver  a  trespass  com- 
uiitted  by  defendant  In  entering  upon  tbe 
lands  and  premises  of  plaintiffs  and  cuttlnit 
down  and  carrying  away  various  trees  ther« 
found  growing,  and  converting  aud  disposing 
thereof  to  its  own  use.  The  tblrd  coont 
avers  a  cutting  down  and  destroying  the 
saplings  and  undergrowth,  the  denudatloa  of 
the  land  of  all  its  valuable  timber,  to  the 
permanent  and  lasting  injury  of  tbe  same. 
Tbe  fourtb  and  last  count  avers  tbat  plain- 
tiffs are  tbe  owners  of  and  invested  with  tbe 
ownership  of  the  immediate  remainder  In 
fee  in  said  tract  of  land,  subject  to  a  certain 
life  estate,  followed  by  the  same  averments 
of  trespass,  whereby  plaintiffs  have  been  in- 
jured and  damnified  in  tbeir  estate  in  re- 
mainder in  and  to  said  land  and  premises. 
By  section  8  of  chapter  103  of  tbe  Code  it 
is  provided  tbat  "in  any  case  in  which  an 
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action  of  trespass  wUl  lie  there  may  be 
uiaiutained  an  action  of  trespass  on  the 
case."  By  chapter  92,  {  1,  if  a  tenant  of 
land  commit  any  waste  thereon,  or  after  be 
has  aliened  It,  while  he  remains  in  posses- 
sion, unless  by  special  permission  of  the 
owner  so  to  do,  be  shall  be  liable  to  any 
party  injured  for  damages.  Section  2:  If 
a  tenant  In  common,  Joint  tenant,  or  par- 
cener commit  waste,  he  shall  be  liable  to  bis 
coteuantfi.  Jointly  or  severally,  for  damages. 
Section  S:  If  a  guardian  commit  waste  of 
the  estate  of  his  ward,  he  shall  be  liable  to 
the  ward,  at  the  expiration  of  his  guai-dian* 
ship,  for  the  damages.  Section  4:  Any  per- 
son entitled  to  damages  in  any  such  case 
may  recover  the  same  in  an  action  on  the 
case,  and  by  section  14  of  chai>ter  82  any 
minor  entitled  to  sue  may  do  so  by  his  next 
friend. 

The  first  point  made  on  the  demurrer  is 
that  the  infant  cannot  sue  for  such  tres- 
pass to  his  lands;  it  must  be  brought  by  the 
guardian;  and  for  this  is  cited  Truss  t. 
Old  (1828)  6  Band.  (Va.)  556.  For  a  f  uU  dis- 
cussion of  the  various  Icinds  of  guardians 
and  of  the  common-law  doctrine  as  modiiled 
by  our  statutes,  see  1  Minor,  Inst.  c.  17, 
pp.  4to,  472,  et  seq.  It  was  held  In  that 
case  that  guardians  in  socage  and  testa- 
mentary guardians,  although  they  have  no 
beneficial  interest,  yet  have  a  legal  Interest, 
accompanied  with  the  possession  of  the 
ward's  land  during  the  guardianship.  If, 
therefore,  a  person  trespass  on  the  lands  of 
an  infant,  and  cut  and  can?  away  his  trees, 
without  the  license  of  the  guardian,  the  ward 
cannot  maintain  an  action  of  trespass  there- 
for, but  the  gniardlan  may,  and  he  must  ac- 
count to  the  ward  for  the  damage  recovered. 
And  section  7  of  chapter  82  of  the  Ck>de  pro- 
vides that  "every  guardian  who  shall  be  ap- 
pointed as  aforesaid  and  give  bond  as  re- 
quired shall  have  the  custody  of  his  ward 
and  the  possession,  care  and  management 
of  his  estate,  real  and  personal."  If  there 
be  a  father,  be  is  guardian  by  nature;  If  the 
father  be  dead,  then  the  mother  succeeds  as 
guardian  by  nature;  and  though,  as  such, 
charged  with  the  custody  of  the  child's  per- 
son, and,  it  may  be,  with  his  education,  they 
do  not  have,  as  such,  the  possession  or  care 
of  his  estate.  See  1  Minor,  Inst.  p.  472.  In 
Bucb  case  the  doctrine  of  Trass  v.  Old,  6 
Rand.  (Va.)  956.  would  not  apply,  for  the 
reason  and  foundation  of  the  rule  do  not 
exist.  Nothing  appears  on  the  face  of  this 
declaration  that  the  infant  has  any  guardian 
at  all;  certainly  nothing  that  she  has  a 
guardian  who  is  entitled  to  the  possession 
and  care  of  her  estate;  and  I  know  of  no 
rule  wblch  requires  or  authorises  such  pre- 
sumption to  be  made  in  passing  upon  a  de- 
uinrrer  to  her  declaration;  and  section  4  of 
chapter  02  of  the  Code  (page  706)  provides  that 
"any  person  entitled  to  damages  in  such  case 
(that  Is,  a  case  of  waste]  nwy  rocover  the 
«ame  in  an  action  on  the  case."    Is  this  dec- 


laration good  In  other  respects  on  general 
demurrer?  It  seems  to  have  been  drawn  In 
the  ancient  mode  of  declaring  in  trespass 
quare  clausum  freglt,  with  the  expectation 
of  making  a  new  assignment.  This  mode 
had  its  origin  In  the  practice,  which  had  be- 
come general,  to  sue  out  only  general  clau- 
sum fregits,  and  the  law  being  held  that 
upon  such  general  writs  tbe  plaintiff  either 
could  not  at  all,  or  could  not  to  any  conclu- 
sive effect,  count  of  a  close  In  certain,  the 
mode  of  declaring  generally,  pleading  the 
common-law  bar,— that  Is,  naming  any  place 
as  the  locus  in  quo,  and  the  plea  of  liberum 
tenementum,  and  making  a  new  assignment, 
—seems  to  have  been  nniversally  adopted. 
See  Martin  v.  Kesterton  (1776)  2  W.  Bl.  1080; 
4  Rob.  Prac.  684,  See  Cooke  v.  Thornton 
(1827)  6  Rand.  (Va.)  8.  But,  as  this  practice 
was  circuitous  and  full  of  delay,  it  has  been 
plainly  modified,  if  not  done  away  with.  In 
this  state,  by  section  32  of  chapter  125  of  the 
Code.  In  such  action  it  is  necessary  to  al- 
lege the  locus  in  quo,  for  such  fact  is  plainly 
traversable;  and  being  necessary  to  be  al- 
leged, it  must  be  given  to  a  reasonable  degree 
of  certainty.    Here  the  allegation  in  the  first 

three  counts  is  that  on  the  day  of 

,  1890,  at  the  county  of  Randolph,  state 

of  West  Virginia,  the  said  defendant,  with- 
out the  consent  or  approval  of  plaintiffs, 
wrongfully  and  unjustly  entered  upon  the 
lands  and  premises  of  the  plaintiffs,  to  wit, 
a  tract  of  344  acres,  more  or  less,  of  land, 
situated  on  Elk  run.  In  Randolph  county. 
West  Virginia,  and  wrongfully,  etc.,  cut 
down,  etc.,  100  poplar  trees,  etc.  It  is  not 
called  the  close  of  any  one,  or  designated  as 
In  the  occupation  of  any  one,  or  given  any 
name  or  designation,  nor  metes  or  bounds  of 
any  kind,  in  whole  or  in  part.  Any  one  or 
all  of  these  modes  of  designation  would  have 
sufficed,  and  could  have  been  easily  used  In 
this  case,  as  appears  In  this  record,  as  it  ap- 
pears to  be  the  land  conveyed  to  Lewis  C!ou- 
ger,  Peter  (longer,  and  John  Couger  by  Peter 
Conrad,  by  deed  dated  October  20,  1853,  on 
which  Jeremiah  Conger  then  lived.  It  was 
known  and  called  the  "Jere  (longer  Place" 
or  "Jere  0>uger  Land,"  described  as  on  Elk 
river,  at  the  "mouth  of  the  Valley  fork." 
It  was  so  described  in  plaintiff  McDodrlll's 
various  deeds.  The  reasons  are  obvious  for 
requiring,  in  actions  in  wblch  the  locus  in 
quo  is  of  tlielr  essence,  that  it  should  be  desig- 
nated in  tbe  declaration  by  name,  by  some 
of  the  abuttals,  or  by  some  other  proper  de- 
scription. And  I  have  not  been  able  to  find 
any  modern  case  under  any  system  of  plead- 
ing anywhere,  or  any  form  given,  or  any 
book  treating  of  the  subject,  wnlch  would 
seem  to  Justify  so  scant  and  indefinite  a  de- 
scription of  the  place  of  the  alleged  trespass 
as  we  find  In  this  declaration.  I  do  not  re- 
gard the  fourth  and  last  count  as  sufficient 
in  this  respect,  for  the  description  of  the 
locus  in  quo  Is  the  same;  the  only  differ- 
ence is  that  in  the  fourth  count  it  is  averre<l 


Digitized  by 


Google 


£80 


SOUTHEASTERN  RSPORTBR,  Vol.  21 


(VT.  Vs. 


that  "one  Jeremiah  Couger  was  in  possession 
of,  and  bad  an  estate  for  and  during  bis 
natural  life  in,  a  tract  of  land  containing 
■oW  acres,  more  or  less,  lying  on  EUi  river.  In 
Randolph  county,  West  Va.,  and  the  plain- 
tiffs were  and  are  now  the  owners  of  and 
Tested  with  the  immediate  remainder  in  fee 
In  said  land."  Here  possession  is  only  used 
to  describe  his  estate,  viz.  that  he  was  seised 
and  possessed  of  the  freehold  for  life,  not 
that  he  resided  on  the  land,  as  a  description 
of  the  land  Itself.  From  the  nature  of  such 
cases  the  locus  in  quo — the  place — is  material 
and  traversable;  therefore  it  cannot  be  omit- 
ted, but  must  be  alleged  with  reasonable  cer- 
tainty of  description.  Code,  c.  125,  §§  32,  34. 
The  rule  of  pleading  is  that  the  declaration 
must  allege  what  is  required  to  be  proved — 
that  is,  the  facts  constituting  the  cause  of 
action,  with  such  other  allegntions  as  are  re- 
quired for  the  right  understanding  of  such 
material  allegations— with  such  preclsiou, 
certainty,  and  clearness  that  the  defendant, 
knowing  what  be  is  called  apon  to  answer, 
may  be  able  to  plead  a  direct  and  unequivo- 
cal plea,  that  the  Jury  may  be  able  to  give 
a  complete  verdict  upon  tlie  Issue,  and  the 
court,  consistently  with  the  rules  of-  law, 
may  give  a  certain  and  distinct  judgment 
upon  the  premises.     See  1  Chit  PI.  25a 

It  needs  no  bill  of  exceptions  to  make  the 
overruling  of  the  demurrer  a  ground  .of  mo- 
tion for  new  trial,  for  that  fact  already  ap- 
peal's by  the  record;  but  as  to  other  mat- 
ters complained  of  as  error,  and  as  grounds 
of  such  motion,  they  must  be  made  part  of 
the  record  by  bill  of  exceptions  signed  by 
the  judge.  At  this  stage  of  the  case  the 
point  is  made  by  the  counsel  for  the  defend- 
ants In  error  (plaintiffs  below)  that  the  bills 
of  exception  are  not  in  such  foi-m,  and  the 
evidence  is  not  so  certified,  as  to  make  them 
parts  of  the  record.  This  is  not  made  good 
by  an  examination  of  the  record,  for  it  is  not 
necessary  that  there  slionld  be  a  separate 
bill  of  exceptions  taken  and  signed  to  each 
ruling  or  opinion  of  the  court;  such  excep- 
tions, though  they  may  be  numerous,  may  be 
incorporatetl  into  one  bill  of  exceptions. 
Snyder  v.  Railway  Co.,  11  W.  Va.  14,  32.  In 
this  instance,  four  bills  of  exception,  each 
complete  within  Itself,  are  numbered  and  set 
forth  seriatim,  conjointly,  in  one  bill,  which 
is  signed  as  the  signattu-e  of  each,  and  made 
part  of  the  record.  The  court  evidently  an- 
ticipated something  of  this  sort,  and,  follow- 
ing the  analogy  of  a  Joint  and  several  bond, 
made  each  one  of  the  four  bills  several,  and 
each  one  a  part  of  every  other.  Then  fol- 
lows: "The  court  certifies  the  following  evi- 
dence introduced  upon  the  trial  of  the  above 
cause."  Then  follows  the  evidence,  and 
closes  as  follows:  "And  there  was  no  other 
evidence  inti-odnced  on  said  trial  (except 
there  was  evidence  tending  to  corrolwrate 
the  plaintiff's  evidence  as  to  possession), 
and  the  same  Is  certified  and  made  part  of 
the  record  in   this  cause,"— signed   by   the 


judge  presiding,  which  certificate  Is  referrel 
to  in  the  bill  of  exceptions,  and  the  order 
book  notes  the  taking  thereof,  and  making 
the  same  a  part  of  the  record.  I  do  not  see 
what  else  could  be  required  to  be  done  to 
make  them  parts  of  the  record.  See  Widces 
T,  Railroad  Co.,  14  W.  Va.  157. 

From  the  certificate  of  evidence  the  fal- 
lowing facts  appear:  The  tract  of  land  on 
which  the  alleged  trespasses  were  committed 
calls  to  contain  344  acres,  is  situate  in  Raa- 
dolph  county,  on  Elk  river,  at  the  nnrntb  of 
the  Valley  fork.  Peter  Conrad,  by  deed  dat- 
ed 2S)tb  day  of  October.  1S53,  conveyed  tlte 
same  to  Lewis  Couger,  Peter  Couger,  and 
John  Couger  In  fee,  subject  to  a  life  estate 
In  their  father,  Jeremiah  Couger,  who  was 
then  living  on  it,  and  still  lives  on  it  This 
deed  recites  that  it  is  the  same  land  which 
was  conveyed  to  Peter  Conrad  by  David 
Goff,  commissioner,  by  deed  dated  3d  No- 
vember, 1836,  and  duly  recorded.  Lewis 
Couger  died  unmarried,  and  without  chil- 
dren, about  1801-65,  leaving  his  father,  Jere- 
miah Couger,  his  heir  at  law.  About  the 
year  1867  or  1868  plaintiff  Charles  McI>od- 
rill,  as  he  claims,  brought  suit  against  Lew- 
is Conger's  administrator  and  his  heir,  name- 
ly, his  father,  Jeremiah  Couger,  to  enforce 
payment  of  a  bond  of  $100  against  Lewis 
Couger's  estate.  Such  proceedings  were  bad 
that  the  circuit  court  of  Randolph  connty,  by 
decree  entered  on  the  22d  day  of  August. 
18))8,  directed  a  sale  of  the  reversionary  In- 
terest of  Lewis  Couger  In  the  tract  of  land 
in  the  bill  and  proceedings  mentioned,  and 
appointed  Joseph  A.  Thompson  a  special 
commissioner  to  make  such  sale.  On  the 
24th  day  of  August,  18G9.  he  made  sale  tliere- 
of  to  plaintiff  McDodrill  for  the  sum  of  $2Hl. 
and  reported  the  sale  to  court;  and  the 
court,  by  decree  entered  on  tlie  9th  day  of 
November,  1871,  confirmed  the  sale  and  ap- 
pointed Thompson  commissioner  to  convey 
the  same  to  the  purciiaser  upon  iiayment  of 
the  balance  of  the  purchase  money.  This 
being  paid  by  McDodtill,  Thompson,  as  com- 
missioner, by  deed  dated  October  1,  1872. 
reciting  these  facts  and  decrees,  cMive.ved 
the  same  to  McDodrlll,  which  deed  was  duly 
admitted  to  record  on  the  same  day.  Plain- 
tiffs also  proved  by  W.  H.  Wilson,  clerk  of 
the  circuit  court  of  Randolph  county,  and.  as 
such,  keeper  of  Its  records,  that  be  bad  made 
careful  and  diligent  search  on  three  different 
occasions  for  the  bill  and  pai)ers  in  said 
cause  in  his  office,  and  was  unable  to  find 
them,  but  he  had  never  seen  the  bill  or  pa- 
pers at  any  time.  The  original  decree  en- 
tered on  the  first  hearing  is  not  introduced. 
The  court  permitted  the  deed  from  Commis- 
sioner Thompson  and  these  three  copies  of 
decrees  to  be  read  in  evidence  on  behalf  of 
plaintiffs  dgninst  the  objection  of  defendant 
This  is  defendant's  ground  of  error  No.  2. 

Where  a  deed  made  under  a  decree  by  a 
commissioner  or  otlier  anthorlty  Is  offered 
in    evidence  as  a  connecting  link  of   tlie 
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part7'8  claim  of  title  to  land  It  Is  necessary 
to  Introduce  with  It  bo  much  of  the  record 
of  the  suit  In  which  such  decree  was  made 
as  will  satisfactorily  show  that  the  persons 
hnrlng  the  legal  title  to  the  land  conveyed 
were  parties  to  the  suit,  and  as  will  Identify 
the  land.  Waggoner  v.  Wolfe,  28  W.  Va. 
820.  In  that  case,  as  In  this,  It  was  proved 
by  the  clerk  that  the  file  of  papers  was  lost 
Here  the  recitals  in  the  commissioner's  deed 
made  In  pursuance  of  the  decree  state  that 
the  chancery  suit  was  pending  In  the  circuit 
court  of  Randolph  county,  in  which  the  said 
Charles  McDodrlU  was  plaintiff  and  John  M. 
Pbares,  administrator  of  Lewis  Couger,  Jr., 
deceased,  and  Jeremiah  Couger  and  Joseph 
E.  McDodrlU  were  defendants.  The  oral 
evidence  shows  that  the  said  Jeremiah  Cou- 
ger was  the  father  and  only  heir'  at  law  of 
Lewis  Couger,  who  died  Intestate,  unmar- 
ried, and  childless,  seised  and  possessed  in 
fee  simple  of  an  undivided  third  of  the  tract 
of  land  in  question,  subject  to  the  life  estate 
of  his  father,  the  said  Jeremiah.  The  deed 
of  Commissioner  Thompson  and  the  decrees 
were  at  that  stage  provisionally  admissible 
In  evidence  as  color  of  title,  and  were  there- 
fore competent  evidence.  Whether  the  legal 
effect' of  the  deed  was  to  transfer  the  legal 
title  presents  a  different  question.  Plaintiffs 
also  showed  that  some  years  ago  Peter  Cou- 
ger, one  of  three  grantees  of  this  land  by  the 
deed  of  Peter  Conrad,  d^arted  this  life, 
leaving  as  children  and  bis  heirs  at  law  the 
Infant  plaintiff  Martha  Conger,  and  also  the 
following:  George  W.  Couger,  who  convey- 
ed his  Interest  to  plaintiff  McDodrlU  by  deed 
dated  the  28th  day  of  January,  1891;  Debby 
J.,  wife  of  James  M.  Jackson,  who  conveyed 
to  McDodrlU  their  interest  by  deed  dated  the 
15th  day  of  March,  1890;  Minerva  A.,  wife 
of  Joseph  Daft,  who  conveyed  to  McDodrlU 
their  interest  by  deed  dated  13th  day  of 
May,  1889.  So  that  plaintiff  McDodrlU  had 
all  the  interest  of  Peter  Couger  except  that 
of  bis  Infant  coplaintiff.  Plaintiffs  also  intro- 
duced in  evidence  a  deed  of  special  warranty 
to  himself  from  John  Couger,  dated  the  17th 
day  of  March,  1890,  for  all  his  right,  title, 
interest,  claim,  and  demand  in  this  tract  of 
land,  be  being  one  of  the  three  grantees  from 
Peter  Conrad.  But  John  Couger  had,  by 
deed  dated  on  the  19th  day  of  January,  1889, 
duly  acknowledged  and  admitted  to  record 
In  the  clerk's  office  of  the  county  court  of 
Randolph  county,  sold  to  George  W.  Curtln, 
a  member  of  the  defendant  corporation,  for 
the  sum  of  $40  In  hand  paid,  32  of  the  trees 
In  controversy,  and  his  father,  Jeremiah  Coti- 
ger,  the  life  tenant,  and  in  one  view  the 
owner  In  fee  of  an  undivided  third,  then  In 
actual  possession,  by  deed  dated  the  2d  day 
of  February,  1889,  duly  acknowledged  and 
admitted  to  record  on  the  13th  day  of  May, 
18S0,  for  the  sum  of  $56.25  sold  to  said  Cur- 
tln 45  standing  trees,  the  remainder  of  the 
subject  of  controversy.  No  time  was  fixed 
In  either  contract  within  which  the  trees 
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were  to  be  cut  and  taken  awoy;  therefore 
they  had  a  reasonable  time.  Hanly  v.  Wat- 
terson,  39  W.  Va.  214,  19  S.  E.  536.  But  full 
rights  of  way  over  the  land  were  given,  and 
the  trees  were  afterwards  cat  and  taken 
away  by  defendant  and  sawed,  making  113.- 
864  feet  board  measure.  These  trees,  as 
they  stood  on  the  ground,  were  shown  by 
plalntlfT's  evidence  to  be  worth  from  $5  per 
1,000,  board  measure,  up  to  $15  per  tree;  by 
defendant's  evidence,  to  be  worth  from  $1.25 
to  $1.50  per  standing  tree.  Jeremiah  Couger, 
the  life  tenant,  was  at  the  time  In  possession 
of  the  land  under  the  Peter  Conrad  deed, 
and  had  been  In  actual  possession  under 
such  claim  continuously  for  at  least  37  years, 
and  since  'the  death  of  his  son,  I^ewls,  as 
owner  in  fee  of  one-third  of  it  There  was 
no  evidence  that  the  land  had  ever  been 
granted  by  the  commonwealth  or  state  to 
any  one. 

The  ground  of  error  No.  8  Is  that  the 
court  overruled  defendant's  motion  to  ex- 
clude all  the  evidence  of  plaintiffs  on  the 
ground  that  no  grant  from  the  common- 
wealth was  shown,  no  color  of  title  ripened 
Into  a  perfect  one  by  adversary  possession, 
no  right  of  recovery  on  any  ground  shown 
on  behalf  of  plaintiffs.  We  have  already 
seen  that  the  deed  of  Commissioner  Thomp- 
son was  admissible  at  that  point  in  the  case 
provisionally,— was  admissible  as  giving 
color  of  title  to  bis  claim  of  ownership,  and 
showing  the  nature,  the  boundaries,  and  ex- 
tent of  such  claim.  Whether  it  was  suffl- 
cleut  to  show  a  divesting  of  the  heir  of  and 
the  investing  of  the  purchaser  with  the  legal 
title  will  be  considered  under  another  head. 
In  such  refusal  of  the  court  there  was  nc 
error,  for  the  following  reasons:  (1)  Plain- 
tiffs and  defendant  derive  title  to  the  trees 
from  a  common  source.  In  such  case  the 
plaintiff  need  not  trace  his  title  back  be- 
yond such  common  fountain,  from  which 
both  claims  of  ownership  emanate.  Boiling 
V.  Teel,  76  Va.  493;  Newell,  Eject  p.  485. 
(2)  It  Is  not  a  suit  to  try  adverse  titles  to  the 
land,  but  an  action  on  the  case  by  the  re- 
mainder-man for  waste  committed,  to  the 
permanent  Injury  of  bis  Interest  in  the  free- 
hold; the  tenant  for  life  being  in  actual 
possession.  (3)  Even  as  against  the  state, 
under  our  statute,  the  Couger  title  has  beec 
perfected  by  length  of  continuous  actiia' 
possession  under  the  Peter  Conrad  deed: 
for,  by  s^tion  20  of  chapter  35  of  the  Code, 
"every  statute  of  limitation,  unless  other- 
wise expressly  provided,  shall  apply  to  the 
state."  And  the  estate  of  the  life  tenant 
of  which  he  is  seised  by  such  actual  pos- 
session, and  the  estate  in  fee  simple  in  re- 
mainder, constitute  but  one  freehold  in  law; 
and  therefore  such  possession  of  the  life 
tenant  so  far  as  it  perfects  his  own  title, 
inures  In  the  same  way  to  the  benefit  of 
those  entitled  in  remainder.  (4)  And.  what 
plaintiffs  sought  for  could  only  have  been 
given,  under  the  circumstances,  by  Instruc- 
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tion  given  to  the  Jury,  or  'nritbdrawiug  tbe 
deed  of  the  couiniisslouer,  aud  not  by  tak- 
ing the  case  from  tbem  entirely,  for  tbere 
was  no  controrersy  that  plaintiff  McDodrlll 
was  the  owner  by  legal  title  of  some  undi- 
Tided  part  of  the  land.  And  now,  as  al- 
ready intimated,  it  becomes  necessary  to 
regard  the  life  tenant,  Jeremiah  Ck>uger,  as 
invested,  under  the  statute  of  descents,  with 
the  legal  title  to  one-third  of  the  remainder 
in  fee,  as  the  heir  at  law  of  his  son,  Lewis 
Conger,  who  died  intestate,  unmarried,  and 
childless,  about  the  time  of  the  war,  in  18G2, 
and  as  one  of  the  cotenants,  for  such,  in  the 
record  as  it  stands,  he  appears  to  be.  As 
to  the  bill  and  file  of  papers  in  the  chan- 
cery cause  entitled,  at  the  head  of  the  de- 
cree, "Charles  McDodriU,  Complainant,  t. 
Lewis  Couger's  Adm'rs,  Defta  In  the  cir- 
cuit court  of  Randolph  county,"  tlie  clerk 
of  that  court  testlHes  that  he  has  searched 
for  ft,  and  cannot  find  it;  that  on  the  12th 
day  of  August,  1803,  he  had  been  clerk  nine 
years,  and  had  never  at  any  time  seen  the 
bill  or  file  of  papers.  The  first  decree  Is 
not  produced.  The  one  entered  on  tbe  22d 
day  of  August,  ISCS,  begins,  "This  cause 
came  on  again  to  be  heard  upon  the  papers 
foi-merly  read."  Neither  one  of  the  three 
shows  by  recital  or  In  any  way  that  Jer&- 
uiinta  Couger  was  a  party  to  the  suit,  or  had 
anything  to  do  with  it;  and  the  administra- 
tor does  not  represent  the  real  estate.  The 
defendant  claims  under  the  grant  of  timber 
made  by  Jeremiah  Couger  to  George  W. 
Curtin,  so  that  the  effect  of  the  commis- 
sioner's deed  to  transfer  the  legal  title  from 
Jeremiah  Couger,  as  the  heir  at  law  of  Lew- 
is Couger,  deceased,  is  directly  Involved  and 
put  In  Issue  In  this  suit.  The  deed  of  Com- 
missioner Thompson  does  recite  that  Jere- 
miah Couger  was  a  party  defendant  In  the 
suit,  but  such  recital  In  tbe  deed,  by  Itself, 
is  clearly  insufficient  to  show  that  Jeremiah 
Couger  was  a  party  to  the  suit,  as  against 
him  and  those  claiming  under  him,  where 
the  transfer  of  the  legal  title  Is  directly 
brouglit  In  question;  and  both,  being  stran- 
gers to  the  deed,  are  not  bound  by  its  re- 
citals. To  hold  otherwise  would  be  prov- 
ing in  a  circle.  He  was  a  party  to  the  suit; 
therefore  he  Is  privy  to  tbe  deed.  Being 
privy  to  the  deed,  its  recitals  are  compe- 
tent evidence  against  him  and  his  grantee. 
The  recitals  being  competent  evidence,  they 
state  that  Jeremiah  Couger  was  a  party  to 
tbe  suit;  therefore  the  effect  of  the  commis- 
sioner's deed  was  to  divest  Jeremiah  Couger 
of  the  legal  title.  See  Wiley  v.  Glvens,  6 
Grat.  277;  Walton  v.  Hale,  9  Grat.  194; 
Bower  v.  McCormlck,  23  Grat.  310,  327. 

It  Is  a  well-established  principle  that-  in 
adversary  proceedings  In  a  court  of  equity 
for  the  sale  of  land  nothing  but  the  title 
which  is  vested  in  the  parties  to  the  pro- 
ree<ling  can  be  sold;  and  a  deed  made  under 
a  deci'ee  in  such  proceedings  carries  with  It 
only  the  title  of  the  parties  to  the   suit 


Adams  v.  Alkire,  20  W.  Va.  480;  Waggoner 
V.  Wolfe,  28  W.  Va.  820.  See  HaU  v.  Hall. 
12  W.  Va.  1.  And  where  the  fact  whether 
one  waa  a  party  to  such  suit  Is  brought  into 
question  directly,  and  not  slnlply  on  some 
collateral  proceeding,  a  recital  In  the  deed 
made  by  the  commissioner,  professing  to 
convey  tbe  land  In  question,  is  in  and  of 
Itself  not  sufficient  evidence  that  tbe  court 
directing  the  deed  to  be  made  had  Juris- 
diction of  the  person.  In  this  state  the  ad- 
ministrator does  not  represent  tbe  land;  tbe 
heir  at  law  must  be  before  the  court  Tbe 
remai-kable  fact  about  this  case  Is  that  tbe 
decrees  introduced  recite  that  tbe  adminis- 
trator of  Lewis  Couger  Is  a  party,  but  no- 
where is  there  any  mention  of  Jeremiah 
Couger,  the  belr  at  law,  being  a  party. 
We  would  °  naturally  look  for  it  In  tbe  de- 
cree entered  on  the  first  hearing  of  tbe 
cause.  The  nonproductlon  of  a  copy  of 
that  decree  Justifies  the  inference  tliat  it 
would  do  the  plaintiffs'  title  no  good.  Our 
records  show  that  proceedings  have  been 
had  in  this  state  to  sell  by  decree  the  real 
assets  with  no  one  before  tbe  court  but  tbe 
administrator,  and  such  decrees  have  been 
held  to  be  mere  nullities  as  against  the  heir. 
Whatever  be  the  cause,  the  nonproductlon 
of  a  copy  of  the  first  decree  cannot  but  at- 
tract observation.  For  a  summary  of  tbe 
general  principles  governing  Jurisdictional 
iuquii-les,  sea  Freem.  Judgm.  {  124;  Freem. 
Jud.  Sales,  {  8;  Newell,  Eject  {  87  et  seq.. 
p.  489.  At  this  stage  of  the  case,  after  tbe 
evidence  was  all  In,  and  the  court  was  call- 
ed on  to  Instruct  the  Jury,  this  deed  of  Com- 
missioner Thompson  should  have  been  with- 
drawn by  the  court  as  evidence,  or  at  least 
the  Jury  should  have  been  expressly  in- 
sti-ucted  as  to  its  legal  effect,— that  Is,  that 
It  did  not  operate  as  a  transfer  of  the  legal 
title;  especially  as  the  counsel  for  defendant 
had  asked  tliat  it  should  be  stricken  out  as 
evidence,  or  not  be  considered  by  the  Jury. 
That  this  was  error  to  the  prejudice  of  the 
defendant  below  (plaintiff  here)>  plainly  ap- 
pears by  what  follows,  for  such  exclusion 
ought  also  to  Iiave  had  the  effect  to  limit  to 
that  extent  the  amount  of  plaintiffs'  recov- 
ery; and  because  It  showed  that  Jeremiah 
Couger,  who  now  appeared  to  be  one  of  tbe 
co-owners  of  the  reversionary  interest,  had 
not  been  Joined  as  a  plaintiff;  and  the  court 
instructed  tbe  Jury,  on  motion  of  defendant, 
that  unless  all  the  co-owners  were  so  Joined 
there  could  be  no  recovery  In  such  an  action 
as  this.  These  Instructions  given  for  de- 
fendant are  as  follows:  (1)  "Tbe  court  In- 
structs tbe  Jury  that  the  burden  Is  on  the 
plaintiffs  to  establish  their  right  by  satis- 
factory proof,  and,  unless  the  plaintiffs  have 
established  their  title  to  the  satisfaction  of 
the  Jury,  the  verdict  should  be  for  defend- 
ant" (2)  "The  court  further  histmcts  the 
Jury  that,  unless  all  the  co^)wners  of  the  re- 
versionary Interest  Join  as  plaintiffs,  there 
can  be  no  recovery  in  such  action  as  this." 
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Of  course,  these  instructions  would  have 
lieen  properly  modified  had  the  court  been 
led  to  take  the  above  view  of  the  legal  ef- 
fect of  the  commissioner's  deed. 

Defendant's  fourth  assignment  of  error  la 
based  on  the  giving  by  the  court  on  motion 
of  plaintiffs,  and  against  the  objection  of  de- 
fendant, the  following  four  instructions:  "No. 
1:  The  court  instructs  the  Jury  that  the  deed 
from  Peter  Gonrad  to  Lewis  Conger,  Peter 
Couger,  and  John  Conger  did  not  confer  upon 
.Teremlah  Couger  the  right  to  cut  and  remove 
from  the  land  therein  mentioned  the  market- 
able timber  thereon,  or  to  sell  and  dispose  of 
tlie  same  for  the  purpose  of  removal  from  said 
land;  and  that  the  contract  between  Jere- 
miah Couger  and  George  W.  Curtin  did  not 
i-onfer  upon  the  said  Curtin,  or  any  one  claim- 
ing imder  him,  the  right  to  cut  and  remove 
from  said  land  any  of  the  marketable  timber 
thereon.  No.  2:  The  court  instructs  the  Jury 
that  one  tenant  in  common  or  Joint  tenant  haa 
no  authority,  without  the  consent  of  his  co- 
tenants,  to  commit  waste  on  the  lands  owned 
by  them,  by  cutting  and  removing  therefrom 
the  marketable  timber  thereon,  or  to  author- 
ize another  so  to  do.  No.  S:  The  com-t  in- 
structs the  Jury  that  a  person  holding  a  life 
estate  in  land  has  no  right  or  authority  to  cut 
or  remove  tlierefrow  tlie  valuable  and  mar- 
ketable timber  thereon,  nor  can  he  confer 
such  authority  upon  a  stranger  without  the 
consent  of  the  persons  owning  the  Immediate 
remalnda:  in  fee;  and  the  povons  owning  the 
immediate  remainder  in  fee  are  not  authoriz- 
ed to  cut  and  remove  from  said  land  said 
timber  before  the  life  estate  Is  terpalnated, 
witboat  the  consent  of  the  person  owning  the 
life  estate.  No.  4:  If  the  Jury  believe  from 
the  evidence  that  the  defendant  cut  and  re- 
moved and  converted  to  its  own  use  any  of 
the  marketable  timber  on  the  land  In  the  dec- 
laration mentioned,  and  that  at  that  time  the 
plaintiffs  were  the  owners  in  fee  of  the  said 
land,  subject  to  the  life  estate  therein  of 
Jeremiah  Couger,  then  the  defendant  was  not 
authorized,  by  the  contract  read  In  evidence 
between  Jeremiah  Couger  and  George  W.  Cur- 
tin and  John  Couger  and  George  W.  Curtin, 
to  cut  and  remove  the  said  timber  without 
the  consent  of  the  plaintiffs,  and,  if  the  same 
was  done  without  consent  the  plaintiffs  are 
entitled  to  recover  from  the  defendants  suet 
damages  as  they  have  sustained  by  reason 
of  such  cutting  and  removal  of  timber;  and 
in  ascertaining  such  damages  the  Jury  have 
the  right  to  take  into  consideration  not  only 
the  value  of  said  timber,  but  the  permanent 
injury  occasioned  to  the  said  land  by  reason 
of  the  cutting  and  removal  thereof."  These 
iBStructlons,  as  we  see,  cover  the  point  thaX 
the  evidence  tended  to  raise  of  waste  on  the 
part  of  a  life  tenant  or  his  grantee  as  against 
the  remainder-men  who  were  cotenants  in 
fee,  and  of  waste  committed  by  such  remain- 
der-men, tteing  cotenants,  as  between  each  oth- 
er; but  not  the  case  of  a  life  tenant  of  the 
whole  and  a  co-owner  of  an  undivided  third 


of  the  Immediate  remainder  In  fee.  If  the 
learned  Judge  who  tried  the  case  below  had 
been  able  to  give  the  point  involving  the  legal 
effect  of  the  deed  of  Commissioner  Thompson 
more  matm-e  consideration,  he  would  have 
been  led  to  modify  these  instructions  also 
so  as  to  meet  that  aspect  of  the  case.  He 
treated  standing  timber  trees  as  part  of  the 
realty,— this,  as  a  general  rule,  is  well  set- 
tled (Schulenberg  v.  Harrlman,  21  Wall.  64),— 
and  correctly  Instructed  the  Jury  that  the 
life  tenant  had  no  right  to  cut  and  remove 
such  dmbw  without  the  consent  of  those  in 
remainder.  The  tenant  for  life  has  the  com- 
mon right  of  all  tenants  to  cut  wood  for  fuel 
to  burn  in  the  house,  for  the  making  and  re- 
pairing of  all  Instruments  of  husbandry  and 
of  fences,  but  not  to  sell  the  timber,  although 
the  proceeds  be  applied  to  repairs.  See  *i 
Minor,  Inst.  pp.  100,  101;  Lomaz,  Dig.  p. 
SO;  Williams,  Real  Prop.  (Am.  Notes,  p.  148; 
17th  Intemat.  Ed.)  p.  127.  SUU  the  land  In 
question  was  for  the  most  port  in  woods.  It 
was  certainly  Intended  that  the  life  tenaut 
might  clear,  for  the  purpose  of  farming,  to 
any  extent  he  saw  fit,  provided  he  left  wood 
and  timber  enough  for  the  permanent  use  of 
the  farm.  See  Jackson  v.  Brownson,  7  Johns. 
227.  The  deed  conveying  the  land  has  this  in 
conclusion:  "And  it  ks  understood  sti-ictly  that 
Jeremiah  Couger  is  to  have  the  use  and  con- 
trol of  said  land  during  his  natural  life,  and 
then  to  go  to  the  aforesaid  Lewis,  Peter,  and 
John  Couger."  In  this  State  the  law  of  waste 
must  be  so  viewed  as  to  accommodate  it  to 
circomstances  of  a  new  and  unsettled  coun- 
try. Findlay  v.  Smith  (1818)  6  Munf.  lU. 
See  Macaulay  v.  Land  Co.  (1843)  2  Rob.  (Va.) 
507,  527.  If  the  life  estate  were  ended,  each 
and  every  ootenant  would  have  the  right 
to  take  possession  peaceably,  and  have  the 
reasonable  enjoyment  thereof  in  some  of  the 
ordinary  methods  of  reaping  profits  from 
property  of  like  character  imder  like  circum- 
stances. Freem.  Coten.  |  251;  Hawley  v. 
Clowes,  2  Johns.  Ch.  122.  Thus,  if  timber 
standing  on  the  laud  Is  of  proper  size  and  con- 
dition for  advantageous  sale,  either  of  the  co- 
tenants.  It  is  said,  may  lawfully  proceed  to 
cut  and  sell  it;  for  in  so  doing  he  makes  no 
unusual  use  of  the  real  estate  of  which  he  is 
a  tenant  in  fee.  Freem.  Coten.  {  251.  Baker 
V.  Wheeler  (1832)  8  Wend.  505,  24  Am.  Dec. 
66,  and  note,  was  an  action  of  trover,  where 
It  is  held,  inter  alia,  that  license  by  one  ten- 
ant in  common  to  a  third  person  to  cut  tim- 
t>er  on  the  common  land  is  good,  and  gives 
such  person  title  to  the  trees  cut.  The  note 
is  quite  a  full  discussion  of  the  measure  of 
damages  in  such  cases.  Bradley  v.  Boynton 
a843)  22  Me.  291;  Alford  v.  Bradeen  aS65) 
1  Nev.  230;  Hihn  v.  Peck  (1861)  18  Cal. 
641,  on  injunction  affirmed  In  Carpentier  v. 
Webster,  July  3,  1868,  not  reported.  As  to 
quickstlvM-  mine,  see  McCord  v.  Mining  Co. 
(1883)  64  Cal.  135,  where  there  Is  a  t\M  dis- 
cussion of  the  general  subject.  One  tenant  lu 
common  cannot  maintain  an  action  on  the 
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case  tn  the  nature  of  waste  against  another 
tenant  In  common  In  posBessJon  of  the  whole, 
having  a  demise  of  the  moiety  from  the  first, 
for  cutting  down  trees  of  a  proper  age  and 
growth  for  being  cut.  Martyn  t.  ICnowUys 
(1796)  8  Term  R.  1-15;  1  Taunt  241.  The 
mere  act  of  selling  the  standing  timber  was 
not  waste.  They  were  sales  and  grants  by 
deed  of  some  Interest  in  the  realty,  and,  be- 
ing duly  recorded  In  the  proper  county,  had 
the  effect  of  notice  to  all  subsequent  pur- 
chasers; 80  that  such  purchaser  took  It  sub- 
ject to  such  rights,  whatever  they  may  be. 
The  subsequent  cutting  of  the  timber  consti- 
tuted the  waste.  If  any,  which  involves  dif- 
ferent questions;  and,  in  any  event,  the  plain- 
tiffs would  be  entitled  to  recover  only  their 
proportionate  part  of  the  damages,  measured 
by  the  quantity  of  their  Interest  in  the  tim- 
ber cut  and  carried  away.  See  Freem.  Coten. 
I  iiS6;  Carpentler  v.  Small,  35  Cai.  :i46;  Cain 
V.  Wright  (1858)  5  Jones  (N.  C.)  282,  72  Am. 
Dec.  551.  In  fact,  I  think  this  is  Included  in 
the  meaning  of  our  statute  on  the  subject  of 
wasrte  between  cotenants  (section  2  of  chap- 
ter 92  of  the  C!ode).  The  jury  evidently  in- 
cluded in  theh:  verdict  damages  for  all  and 
the  whole  of  the  trees  cut,  in  the  Interest  of 
Jeremiah  Couger  and  of  John  Couger,  who 
had  sold  the  trees  to  defendants. 

The  propriety  of  limiting  such  recovery  of 
the  cotenant  to  an  amount  in  damages  pro- 
portionate to  his  interest  in  the  land  may 
receive  some  further  Indirect  conflrmntiou 
from  section  14  of  chapter  100  of  the  Code, 
which,  among  other  things,  provides  that  an 
action  of  account  may  be  maintained  by  cine 
Joint  tenant,  or  tenant  in  common,  or  his  per- 
sonal representative,  against  the  other,  for  re- 
ceiving more  than  comes  to  his  Just  share  or 
propoi-tion,  and  against  the  personal  repre- 
sentative of  any  such  joint  tenant  or  tenant 
In  common.  "And  if  the  property  admits  of 
use  and  occupation  by  sereral,  and  less  than 
his  Just  and  proportionate  share  of  the  com- 
mon property  to  the  occupying  cotenant,  who 
in  no  way  hinders  or  excludes  the  others,  he 
is  not  accountable  to  bis  cotenants  for  the 
profits  of  that  i>ortlon  of  the  property  owned 
by  him  within  the  meaning  of  this  statute." 
Dodson  V.  Hays,  29  W.  Va.  677,  2  S.  E.  415. 
But  here  the  estate  for  life  was  not  ended, 
and  an  undivided  third  Interest  in  the  im- 
mediate remainder  in  fee  had,  by  our  statute 
of  descent,  come  to  the  father,  the  tenant  for 
life.  I  take  for  granted  that  by  operation  of 
the  law  of  merger  an  undivided  third  of  the 
life  tenant's  freehold  was  thereby  enlarged  to 
a  fee;  but  that  such  union  of  such  part  of 
his  particular  estate  with  such  part  of  the 
Immediate  remalndw  in  fee  came  to  him  by 
descent  did  not  operate  in  any  way  to  defeat, 
impair,  or  otherwise  affect  his  own  iwrtlcular 
estate  or  the  remainder.  If  it  had  the  efCect 
to  merge  the  life  tenant's  whole  legal  estate, 
then  It  would  be  to  be  held  for  the  use  of  the 
life  tenant  for  life.  See  section  13,  chapter  7J, 
of  the  (Jode;   Scott  v.  Scott  (lSU8j  18  Urat. 


150,  160;  Wlscofs  Case  (1509)  2  Coke,  6L 
Crump  V.  Norwood,  7  Taunt  3(j2,  goes  to  sus- 
tain the  first  view,  and  It  would  not  affect 
the  creditors  of  Lewis  Couger,  deceased,  oth- 
erwise than  as  provided  by  section  5  of  chap- 
ter 86  of  the  Code,  making  the  heir  liable  to 
those  entitled  as  creditors  for  the  value  tbei(^ 
of,  with  interest;  and  we  see  tibat  lie  did  by 
deed  sell  to  defendant  part  of  the  staudin:; 
timbo'  trees  here  in  controversy,  which  might 
have  some  bearing  upon  the  case  as  to  the 
remedy,  and  as  to  what  would  hare  befu 
his  liability,  and  what  U  the  liablUty  of  his 
vendee  growing  out  of  his  relation  as  life 
tenant  to  the  owners  of  the  remalnJer  in  fee, 
as  governed  by  the  doctrine  of  waste. 

The  fifth  gtx}und  assigned  Is  overruling  de- 
fendant's motion  to  set  aside  the  verdict  and 
grant  a  new  trial  for  the  errors  already  assign- 
ed, specifying  them,  and  alao  as  contrary  to 
law  and  the  evidence.  This  was  followed  by  a 
motion  inarrestof  Judgment,  made  and  over- 
ruled at  the  same  time.  "Arrests  of  Judgment 
arise  from  intrinsic  causes  appearing  on  the 
face  of  the  record,  •  *  •  as  where  the  verdict 
materially  differs  from  the  plea-lings  and  is- 
sue thereon,  *  *  *  or  if  the  case  laid  in 
the  declaration  is  not  eutllcieut  to  found  au 
action  upon";  and  this  has  already  been  cou- 
sldered  in  discussing  the  demurrer.  "And  it 
is  an  Invariable  rule  that  whatever  matter 
of  law  is  alleged  in  arrest  of  Judgment  must 
bo  such  matter  as  would,  upon  demurrer, 
bare  been  sutlident  to  overturn  the  action  or 
Ijlea."  3  Bl.  0)um.  394.  The  verdict  for  the 
plaintiffs  is  general  on  the  plea  of  not  guilty. 
There  is  no  special  finding  that  differs  from 
the  pleadings  and  issue;  so  that  in  this  case 
there  was  no  ground  for  motion  in  arrest  of 
Judgment  that  was  not  covered  by  the  motion 
for  a  new  trial,  and  also  by  the  demurrer. 
This  fifth  ground  of  error  need  not  be  further 
discussed,  for  we  have  already  seen  that  the 
demiu-rer  to  the  declaration  should  have  been 
sustained,  not  because  it  appears  upon  its 
face  that  one  of  the  plaintiffs  Is  an  infant, 
therefore  cannot  sue,— for,  as  to  the  first  threa 
counts,  we  cannot  presume  that  ebm  has  a 
guardian  who  luis  been  appointed  and  given 
bond  08  required  by  law  before  he  is  entitled 
to  the  possession  of  his  ward's  estate,  and  as 
to  the  fourth  and  last  count  we  are  inclined 
to  think  that  she  can  bring  an  action  on  the 
case  for  damages  to  her  estate  in  remainder, — 
but  because  the  locus  in  quo,  the  place  where 
the  act  was  done,  is  a  material  and  traversa- 
ble allegation,  and  should,  therefore,  be  al- 
leged with  some  reasonable  degree  of  cer- 
tainty and  deflnlteuess  of  designation.  We 
have  also  seen  that  as  the  evidence  8to<Hl 
at  its  close.  It  was  error  to  leave  the  deed 
of  Special  Commissioner  Thompson  to  plain- 
tiff C.  McDodrill  in  evidence  before  the  Jury 
at  all,  or  at  least  without  having  instructed 
them  that  It  did  not  have  the  effect  of  trans- 
ferring the  legal  title,  and  also  without  hav- 
ing adapted  the  other  instructions  given  to 
such  a  state  of  facts.    Therefore  the  Judgment 
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complained  of  must  be  reversed,  and,  pro- 
ceeding to  give  such  Judgment  as  the  circuit 
court  ought  to  have  given,  the  verdict  Is  set 
aside,  and  the  cause  remanded  for  a  oew 
trial. 


JACOBS  T.  GILREATH  et  si. 

(Supreme  Court  of  South  Carolina.     Ma^  10, 

1885.) 

DnvissAi.  or  Appbai.— Rbixbtatbmbht. 

When  an  appeal  Is  dismissed  bx  the  olurk 
for  failure  to  file  the  return  within  the  preseribe<l 
time,  and  it  gatisfartorily  appeared  that  the  fail- 
ure was  ewins  to  the  loss  of  one  of  the  papers, 
fcir  which  appell.Tnt  was  in  no  way  responsibli-, 
additional  time  will  be  allowed  bim  to  file  a  new 
cn«e. 

Appeal  from  common  pleas  circuit  court  of 
Grpenvllle  county. 

Motion  bj*  Mattle  Gllrenth  and  another  to 
reinstate  an  appeal  from  a  judgment  In  favor 
of  R.  H.  JacolM.     Granted. 

W.  H.  Ir\'Iue  and  B.  M.  Shuiuan,  for  appel- 
lants.   James  1.  Earle,  for  respondent. 

PER  CURIAM.  This  Is  a  motion  to  rein- 
state an  appeal  which  has  been  dismissed  by 
the  clerk  of  this  court  under  Rule  1,  for  fail- 
ure to  file  the  return  within  the  prescribed 
time.  The  clerk  was  right  on  the  showing 
made  before  him,  and  we  do  not  understand 
that  this  was  questioned;  but  this  motion  is 
now  made  to  reinstate  the  appeal  so  dis- 
missed, on  the  ground  that  the  failure  to  file 
the  return  on  proper  time,  under  the  agree- 
ment between  counsel,  resulted  from  the  loss 
of  one  of  the  papers— master's  copy  of  the 
jtostlmony— which  by  such  agreement  were  to 
constitute  a  part  of  the  "agreed  case."  We 
think  appellant  was  not  in  default  He  ex- 
pected, and  had  a  right  to  expect,  that  he 
would  find  this  paper  in  the  clerk's  office. 
Tbe  respondent  contends  that  the  statement 
as  to  loss  made  by  the  clerk  Is  not  competent, 
because  not  sworn  to  by  the  clerk,  but  only 
by  Mr.  Irvine,  to  whom  such  statement  was 
made;  but  we  think  Mr.  Irvine's  affidavit  is 
competent  to  show  that  application  was  made 
by  bIm  to  tbe  proper  custodian,  and  that  he 
failed  to  get  the  paper  on  such  application. 
Our  conclusion  Is  that  the  agreement  was  car- 
ried out  because  of  appellant's  failure  to  pro- 
cure a  copy  of  the  testimony  from  the  proper 
officer  when  demanded.  Under  these  clrcum- 
Ktances,  we  are  willing  to  let  appellant  sup- 
ply this  missing  part  of  the  record  If  he  can 
do  BO.  Therefore  we  will  permit  appellant, 
within  20  days  from  date,  to  serve  a  "new 
case";  the  practice  prescribed  by  the  rules  as 
to  service,  amendments,  and  settlement  be- 
Inp  observed.  If,  however,  respondent  is 
willing  to  have  the  appeal  heard  on  the  "case" 
as  now  pre;;ared  and  printed,  we  will  accord 
to  blm  that  privilege,  and  let  the  case  go  to 
the  foot  of  the  docket  of  this  circuit 


Respondent  having  declined  to  agree  to  a 
hearing  on  the  papers  as  now  prepared,  the 
court  signed  the  following  order: 

It  is  ordered  that  the  appellant  be,  and  she 
Is  hereby,  allowed  to  reinstate  her  appeal, 
provided  that,  within  20  days  from  date 
thereof,  she  shall  file,  with  the  clerk  of  this 
court,  the  return  required  by  tbe  rules  of  this 
court,  and  that  she  shall  within  the  same 
period  of  time  prepare  and  serve  respondent's 
attorney  with  a  copy  of  her  proposed  "case" 
and  exceptions  for  hearing  In  this  court,  just 
as  If  no  agreement  had  been  heretofore  en- 
tered Into,  and  that  respondent  may,  within 
the  piiescrlbed  time,  prepare  and  serve 'any 
amendments,  which.  If  accepted,  shall  be  In- 
corporated in  the  "case,"  but,  if  not  accepted, 
then  the  "case"  shall  be  settled  in  accord- 
ance with  the  rules  and  practice  of  this 
court,  and  the  case  may  be  docketed  for  a 
hearing  at  the  next  term  of  this  court 


NBW  ENGLAND  MORTGAGE  SECURITY 

CO.  V.  BAXLEY  et  aL 
(Supreme  Court  of  South  Carolina.     April  2K, 
1885.) 
Petition  for  rehearing.    Denied. 
For  former  opinion,  see  21  S.  B.  444. 

McIVER,  C.  J.  On  hearing  the  applica- 
tion of  the  respondent  Martha  A.  Baxley  for 
a  rehearing  of  this  case,  and  for  a  stay  of 
the  remittitur  herein,  and  on  consideration 
thereof.  It  is  ordered  that  the  remittitur 
herein  be,  and  is  hereby,  stayed,  and  shall 
not  be  sent  down  until  the  further  order  of 
this  court 

(May  14,  1886.) 

PER  CURIAM.  After  a  careful  consider- 
ation of  this  petition,  the  court  Is  unable  to 
discover  that  any  material  fact  or  principle 
of  law  has  been  either  overlooked  or  disre- 
garded, and  hence  there  Is  no  ground  for  a 
rehearing.  It  is  therefore  ordered  that  the 
petition  be  dismissed,  and  the  stay  of  the 
remittitur  heretofore  granted  be  revoked. 


MILLHOUSE  et  al.  v.  SALLY  et  aL 
(Supreme  Court  of  South  Carolina.     April  17, 

1895.) 

t 

Appeal— Rem  ittitoiu 
There  is  no  ground  to  recall  a  remittitur 
sent  by  the  clerk  of  the  supreme  court  to  the  clerk 
of  the  circuit  court  on  April  lat  when  the  opinion 
was  filed  March  2l8t. 

Motion  to  recall  remittitur.     Denied. 
For  former  opinion,  see  21  S.  E.  268. 

McIVBR,  G.  J.  This  is  a  motion  made  by 
appellants  for  an  order  recalling  the  remitti- 
tur, so'  that  they  may  be  enabled  to  present  a 
petition  for  a  rehearing  of  the  cause  by  this 
court.     The  opinion  was  filed  on  March  21st 


Digitized  by 


Google 


8S6 


SOUTHEASTERN  REPOETEU,  Vol.  21. 


(&a 


in  the  office  of  the  clerk  of  this  court.  On 
Monday,  April  1st,  the  clerk  sent  down  the 
remittitur  to  the  clerk  of  the  circuit  court. 
On  Tuesday,  April  2d,  application  was  made 
to  the  Chief  Justice  for  an  urder  staying  the 
remittitur,  and  such  an  order  was  signed,  the 
Chief  Justice  being  under  the  impression  that 
the  opinion  had  been  filed  on  March  22d,  but 
stating  to  counsel  at  the  time  that  It  might 
be  that  the  order  was  too  late.  Telegi'aphlc 
notice  of  this  order  was  received  by  the  clerk 
on  the  same  day,  but  this  was  one  day  after 
the  remittitur  had  been  actually  sent  down. 
It  Is  thus  manifest  that  the  clerk  committed 
no  error  in  sending  down  the  remittitur  on 
Monday,  April  Ist,  the  opinion  having  been 
filed  on  March  21st.  There  Is  no  ground, 
therefore,  for  granting  this  motion  to  recall 
the  remittitur.  But,  by  reason  of  the  earnest- 
ness of  counsel  and  the  Importance  of  the 
case,  we  have  carefully  looked  Into  the  pa- 
pers, and  fully  considered  the  groimds  upon 
which  the  petition  for  rehearing  Is  based,  and' 
wc  are  satisfied  tliat  nothing  Is  stated  In  the 
petition  to  warrant  us  In  granting  the  peti- 
tion even  if  it  were  properly  before  us.  We, 
therefore,  are  satisfied  that  no  harm  has  re- 
sulted to  appellants  by  reason  of  the  delay  in 
obtaining  order  to  stay  remittitur.  The  mo- 
tion must  be  refused. 


BICKLEY  T.  COMMERCIAL  BANK  OF 
COLUMBIA. 

(Supreme  Court  of  South  Carolina.     April  15, 
1895.) 

Action  aoaixst  Bank  —  Cbrtivicatb  of  Dbposit 
— SiONATi'RE  BY  Presidest  — Parol  Evidbncb 
— AuMissiBiLiTY  TO  Show  Prixcipal — Authob- 
ITT  OF  President. 

1.  On  an  issue  os  to  the  liability  of  a  bank 
on  a  certificate  of  deposit  signed  by  a  former  pres- 
idont  as  "manager,  without  naming  the  bank, 
evidence  that  a  certain  person  was  requested  to 
solicit  deposits  was  admissible,  the  directors  hnv- 
ing  authorized  the  president  to  receive  deposits 
and  pay  interest  thereoB. 

2.  In  an  action  agninst  a  bank  on  a  certifi- 
cate of  deposit  signed  by  one  I.  as  "manager."  on 
the  ground  that  I.  acted  for  the  bank,  of  which 
he  was  president  at  the  time,  wherein  defend- 
ant claims  that  I.  acted  as  the  manager  of  a  dif- 
ferent principal,  and  that  plaintiff  so  understood 
when  he  accepted  the  certificate,  parol  testimony 
is  competent  to  show  for  what jjrincipal  I.  sign- 
ed the  certificate.  17  8.  E.  9(7,  distinguished. 
Mclver.  O.  J.,  dissenting. 

3.  It  is  within  the  court's  discretion  to  permit 
the  reading  of  answers  to  cross-interrogatories 
showing  what  the  witness  swore  to  in  another 
cause  in  regard  to  the  same  matters. 

4.  Remarks  of  counsel  will  not  be  review<>d 
on  appral,  if  no  objections  thereto  were  made  on 
the  trial. 

5.  Where  It  wns  necessary  to  prove,  not  only 
that  the  president  of  a  bank  bad  authority  to  act 
for  the  bank  in  executing  an  instrument,  but  that 
he  also  made  fraudulent  representations  in  respect 
thereto,  a  charge  that  the  instrument  was  prini.i 
facie  not  the  contract  of  the  bank,  unless  the 
jury  were  satisfied  that  its  president  had  the  right 
to  act  for  the  bnnk,  did  not  tend  to  lead  the  jury 
to  bfliove  that  it  was  unnecessary  to  prove  fraud 
ou  the  part  of  the  president. 


6.  In  an  action  to  charge  a  bank  with  a  cer- 
tificate of  deposit  signed  by  one  I.,  it  was  not  er- 
ror to  modify  a  request  to  diarge  that  evidence 
that  the  money  was  deposited  by  L  to  his  credit 
in  defendant  bank  as  manager  of  another  concern 
would  not  sustain  the  action,  nnleas  I.,  as  presi- 
dent, was  held  out  by  defendant  as  clothed  hj 
it  with  authority  to  receive  deposits,  and  the 
deposit  was  made  with  defendant  bank,  by  ailJ- 
ing  thereto  that  if  I.  had  no  connection  with  de 
fendant  bank,  and  fraudulently  got  the  moaey 
from  plaintiff  and  deposited  It  in  defendant 
bank,  defendant  would  ne  liable,  not  in  law,  but 
in  equity. 

7.  Where  a  bank  authorizes  the  establishmeiit 
of  a  savings  department  raying  Interest  to  depoii- 
itors.  and  no  panicular  official  is  charged  with  the 
management  thereof,  if  the  president  holds  him- 
self out  to  others  as  in  control  thereof,  and  sneh 
others  deposit  their  money  with  him  as  In  charsv 
of  such  savings  department,  the  bank  is  liable 
therefor. 

8.  A  request  to  charge  on  the  meaning  to  bf 
given  answers  to  interrogatories  calls  for  a  charge 
on  facts,  which  cannot  be  givoi. 

Appeal  from  common  pleas  circuit  court  of 
Richland  county;  T.  B.  Fraser,  Judge. 

Action  by  J.  D,  Blckley  against  Commer- 
cial Bank  of  Columbia  on  a  certificate  of  do 
posit  Judgment  for  plaintiff.  Defendant 
appeals.    Affirmed. 

Lyles  &  Muller,  for  appellant  J.  8.  Ver- 
ner  and  Abney  &  Thomas,  for  respondent 

POPE,  J.  This  action  has  been  before 
this  court  on  appeal  once  before.  The  de- 
cision may  be  found  in  39  S.  C.  2S1,  17  S.  E. 
977;  and  by  that  decision  a  new  trial  was 
ordered.  The  complaint  In  the  case  was  In 
three  paragraphs,  whereof  the  first  alleged 
the  corporate  character  of  the  d^endant: 
the  second  alleged  that  on  the  2lBt  day  of 
October,  1890,  the  plaintiff  deposited  with 
the  defendant,  and  the  defendant  received 
from  the  plaintiff  on  deposit,  the  sum  of 
$800,  which  the  defendant  agreed  to  pay  to 
the  plaintiff's  order  one  year  after  said  date, 
with  Interest  thereon  at  the  rate  of  6  per 
cent  per  annum,  payable  semiannually  from 
said  date;  and  the  third  alleged  that  said 
sum  of  $800,  and  the  Inter^t  thereon,  was 
now  due  by  the  defendant  to  the  plaintiff, 
that  demand  had  been  made  therefor,  but 
the  defendant  refuses  to  pay  the  same  or 
any  part  thereof.  When  the  case  reached 
the  circuit  court,  a  motion  was  made  by 
the  plaintiff  to  amend  his  complaint  This 
motion  having  been  granted,  the  plaintiff 
served  his  amended  complaint  wherein  he 
retained  the  first  two  paragraphs  of  the 
original  complaint,  but,  having  omitted  the 
third  paragraph,  alleged  as  follows:  "(3i 
That,  before  and  at  the  time  said  sum  of 
money  was  deposited  In  said  defendant 
bank  by  this  plaintiff,  one  C.  J.  Iredell  was 
the  pvesldcnt  of  said  bank,  and  the  agent 
thei"eof,  to  receive  deposits  and  Issue  inter- 
est bearing  certificates  therefor,  and,  as  such, 
advertised  that  said  bank  would  receive  de- 
posits and  issue  Interest  bearing  certificates 
as  evidence  of  such  deposits.  (4)  That  the 
plaintiff,  with  knowledge  of  said  adrertlse- 
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meut,  went  to  said  bank's  place  of  business 
on  the  21st  day  of  October,  1890,  in  tbe  city 
of  Columbia,  S.  C,  for  tbe  purpose  of  de- 
positing said  sum  of  money,  and  made  spe- 
cial inquiries  of  said  Iredell  witb  reference 
to  said  bank  receiving  deposits,  and  tbe  rate 
of  Interest  it  allowed  thereon,  and  the  said 
Iredell  repi-esented .  to  the  plaintiff  that  be 
was  authorized  by  said  bank  to  receive  de- 
posits for  it,  and  give  Interest  thereon  at 
tbe  rate  of  6  per  cent,  per  annum,  and  in- 
duced the  plaintiff  to  deposit  his  money  in 
said  bank.  (5)  That  the  pialutiff,  relying 
upon  the  representations  of  said  Iredell  and 
believing  that  he  was  depositing  his  money 
in  said  bank,  and  that  Iredell  bad  the  au- 
thority, as  be  represented,  to  receive  tbe 
same,  and  relying  upon  tbe  credit  of  said 
bank  solely,  and  upon  its  ability  to  repay 
him,  delivered  the  said  sum  of  money  to 
Iredell,  who  deposited  it  in  said  bank,  and 
gave  this  plaiutiff  a  certiUcate,  of  which  the 
following  is  a  copy:  'Columbia,  S.  C,  Oc- 
tober 21,  1890.  I  hereby  certify  that  James 
D.  Bickley  deposited  with  C  J.  Iredell,  man- 
ager, eight  hundred  dollars,  payable  to  his 
order,  properly  Indorsed.  It  is  agreed  that 
said  sum  of  money  shall  remain  on  deposit 
fpr  one  year  from  the  date  tbei-eof ;  that  in- 
terest on  this  amount  shall  be  at  the  rate  of 
six  per  cent,  per  annum,  payable  semian- 
nually. C.  J.  Iredell,  Manager.'  (6)  That 
after  the  plalntifiC  liad  parted  with  his  money, 
and  the  same  hod  been  deposited  in  said 
bank  by  said  Iredell,  tbe  president  and  agent 
of  said  bank  as  aforesaid,  tbe  said  Iredell 
fraudulently  induced  the  plaintiff  to  receive 
said  certificate  as  tbe  certificate  and  obliga- 
tion of  said  bank,  and  was  in  proper  form, 
nnd  as  good  as  a  printed  certificate  of  said 
bank;  that  It  was  valid  and  binding  upon 
tbe  bank,  and  it  was  respousible  for  it,  and 
would  pay  the  same;  the  plaintiff,  relying 
apon  such  representation,  and  believing  It  to 
be  true  that  tbe  said  paper  was  tbe  certifl- 
cate  of  the  defendant,  and  was  in  proper 
form  and  valid,  took  tbe  same.  (7)  That 
before  the  beginning  of  this  action,  and  aft- 
'er  F4ild  deposit  was  due  and  payable,  the 
plaintiff  presented  said  certificate  to  said  de- 
fendant, in  Columbia,  S.  C,  for  payment, 
and  the  same  was  refused  by  the  then  pres- 
ident, W.  O.  Childs,  who  was  the  successor 
of  said  Iredell,'  upon  the  ground  that  said 
certificate  was  not  the  obligation  of  said 
l>auic,  and  that  said  l>ank  was  not  respon- 
vible  for  it  (8)  That  said  deposit  was  at 
tbe  beginning  of  this  action,  and  is  now,  in 
tbe  possession  of  the  defendant  bank  as  the 
property  and  deposit  of  this  plaintiff,  and 
the  plaintiff  alleges  that,  if  the  said  certlfi- 
<-ate  is  not  tlie  obligation  of  said  deposit 
bank,  then  this  plaintiff  was  induced,  by 
tbe  false  and  fraudulent  r^resentations  of 
snld  Iredell,  the  president  and  agent  of  said 
bank,  as  hereinbefore  alleged,  to  deposit  tbe 
said  sum  of  money  witli  the  said  bank,  and 
to  receive  tbe  said  certificate  as  the  evidence 


thereof;  and  tbe  said  bank,  having  now  ki 
its  possession  the  said  deposit  so  fraudulent- 
ly received,  is  liable  to  the  plaintiff  therefor, 
and  there  is  now  due  the  plaintiff  thereon 
tbe  sum  of  $800,  with  interest  from  the  21st 
day  of  October,  1800,  at  the  rate  of  six  per 
cent  per  annuli,  payable  semiannually." 
And  the  plaintiff  prayed  for  Judgment  for 
1800  and  interest  and  costs. 

To  this  amended  complaint  the  defendant 
bank  interposed  its  answer,  wherein,  after 
admitting  its  corporate  capacity  at  the  times 
alleged,  and  that  C.  J.  Iredell  was  its  presi- 
dent at  such  time,  denied  each  and  every  oth- 
er allegation.  Thereafter,  at  the  spring  term, 
1804,  of  tbe  court  of  common  pleas  for  Ulcb- 
laud  county,  the  action  came  on  for  ti-ial  be- 
fore his  honor.  Judge  Fraser,  and  a  Jury. 
After  the  plaintiff  closed  his  testimony,  the 
defendant  moved  for  a  nonsuit,  which  was 
refused.  Defendant  then  Introduced  testl-* 
mony,  to  which  the  plaintiff  replied.  Before 
the  Judge  delivered  bis  cliarge,  certain  re- 
quests to  charge  were  made  by  defendant. 
Some  of  these  requests  the  circuit  Judge  re- 
fused to  charge,  and  some  were  charged  in 
a  modified  form.  The  Jury  returned  a  ver- 
dict for  the  plaintiff,  and,  after  Judgment  was 
duly  entered  thereon,  tbe  defendant  appeal- 
ed from  the  same,  and  in  his  ground  of  ap- 
peal be  assails  certain  rulings  of  tbe  circuit 
Judge  as  to  tbe  competency  of  some  testi- 
mony; also  his  refusal  to  grant  the  motion 
for  nonsuit;  also  bis  action  on  requests  to 
charge;  and,  finally,  that  be  erred  in  failing 
to  grant  the  motion  for  a  new  trial. 

We  will  consider  tbe  grounds  of  appeal  in 
their  natural  order. 

As  to  tbe  alleged  errors  of  tbe  circuit 
Judge  in  admitting  cei-tain  testimony: 

(a)  "Because  the  witness  T.  J.  Gibson  was 
allowed  to  testify  against  the  objection  of 
the  defendant  that  he  has  been  requested  to 
solicit  deposits  for  the  defendant  bank." 
Now,  the  defendant  admitted  in  its  answer 
that  Mr.  Iredell  was  Its  president  at  the  pe- 
riod of  time  when  the  plaintiff  alleged  he 
made  the  deposit  in  question.  Tbe  produc- 
tion of  Its  by-laws  showed  that  tbe  directors 
of  the  defendant  bank  had  authorbied  the 
president  to  receive  deposits  and  pay  inter- 
est thereon.  The  duty  of  the  president  of 
any  corporation  is  to  enforce  tbe  directions 
of  its  board  of  directors.  If  they  are  legal. 
Hence,  if  the  president  of  the  bank  saw 
proper  to  employ  means  such  as  those  of  a 
soliciting  agent  for  deposits  to  obtain  such 
an  advantage,  and  if  It  would  throw  any 
light  upon  the  question  as  to  whether  the 
bank  sought  to  obtain  deposits  for  which  in- 
terest was  to  be  paid,  it  seems  to  us  tliat  tbe 
testimony  of  Mr.  Gibson  was,  in  that  view, 
competent  We  therefore  overrule  this  ex- 
ception. 

<b)  Exceptions  from  b  to  b.  inclusive  (2  to 
7,  inclusive),  raise  this  question,  whether  It 
is  competent  by  parol  testimony  to  show 
that  tbe  con]xact  sued  on  was  tbe  contract 
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of  the  defendant  bank.  An  exact  copy  of 
this  alleged  certificate  of  deposit  18  set  out 
in  the  complaint  already  incorporated  In  this 
opinion,  and  therefore  need  not  be  repro- 
duced Just  now.  An  inspection  of  that  in- 
strument will  disclose  the  Jact  that  the  de- 
fendant's name  nowhere  appears  there,  bat 
that  it  is  in  Its  body,  and  the  signature 
to  the  certificate  la  that  of  "G.  J.  Iredell,  Man- 
ager." In  the  former  decision  of  this  court 
in  this  case  the  conrt  held:  "The  cases  cited 
to  show  that  a  receipt  may  be  explained  by 
parol  evidence  have  no  application,  as  the 
paper  .in  question,  an  ordinary  certificate  of 
deposit,  lias  none  of  the  elements  of  a  re- 
ceipt, but,  on  the  contrary,  is  more  like  a 
promissoiy  note;  for  it  is  certainly  an  obli- 
gation to  pay  a  specified  sum  of  money  at  a 
time  stated,  with  interest  at  a  specified  rate. 
In  Miller  v.  Austen,  13  How.  218,  a  paper 
*  practically  Identical  In  form  with  this  was 
held  to  be  a  note,  upon  which  the  Indorser 
was  held  liable,  as  in  case  of  an  ordinary 
note.  So  that,  as  a  beginning  to  this  investi- 
gation, the  character  of  this  certificate  is 
tixed.  It  will  be  remembered  that  by  the 
pleading  of  the  plalntitT  it  is  contended  that 
this  ceitificate  of  the  <depo8it  is  tlutt  of  the 
defendant,  but  the  defendant  denies  ttiis 
proposition;  thus  an  issue  of  fact  is  square- 
ly presented.  The  plaintiff  admits  that  the 
certificate  is  not  signed  by  the  president  or 
cashier  of  the  defendant  bank  as  such  ot&- 
cers,  and  also  that  there  Is  no  reference  to- 
the  defendant  bank  in  the  body  of  the  certif- 
icate or  the  signature  thereto.  He  contends, 
however,  that  his  money  was  paid  to  C.  J. 
Iredell,  who  was  then  president  of  the  bank, 
in  the  buiidlng  devoted  to  the  business  of 
the  bank,  where  its  officers  had  their  offices 
and  their  desks,  where  money  was  deposited 
In  said  bank;  and  that  this  money,  after  be- 
ing paid  over  to  C.  J.  Iredell,  was  by  him  at 
once  paid  into  the  bank;  and  that  the  certif- 
icate in  question  was  written  out  by  C.  3. 
Iredell  after  he  had  paid  over  the  money 
into  the  bank;  and  that,  when  the  plaintiff 
was  handed  the  cei-tificate  so  prepared  by 
the  said  Iredell,  be  complained  to  him  that 
it  was  not  in  the  usual  printed  form  of  cer- 
tificates of  deposit,  and  to  this  remonsti'ance 
of  the  plaintiff  the  said  Iredeil  replied  that 
such  printed  forms  were  out,  but  that  the 
bank  was  responsible  for  the  deposit,  and 
would  pay  it;  that  he  contracted  with  Ire- 
dell, as  president  of  the  defendant  bank, 
touching  said  deposit,  and  that  the  certif- 
icate issued  to  Itim  by  said  Iredell  as  presi- 
dent of  the  bank,  and  though  signed  by  "C. 
J.  Iredell,  Manager,"  it  is  the  certificate  of 
the  bank,  and  that  he  should  I>e  allowed  to 
show  such  state  of  facts.  It  will  be  noticed 
that  Itedell  does  not  pretend  that  it  is  an 
obligation  personal  to  himself^  He  styles 
the  transaction  as  one  with  himself  as 
"manager."  For  awhile  in  the  history  of 
this  state— we  apprehend  It  must  have  been 
owing   to  the  sti-ictness   observed    in    the 


courts  of  law  as  opposed  to  tlut  of  equity— 
when  the  principal  was  disclosed  In  the  obli- 
gation signed  by  the  agent  a  recovery  could 
not  be  had  against  the  principal  thereon. 
Fash  V.  Ross,  2  Hill  (S.  C.)  294,  and  some 
cases  followed  in  its  wake.  However,  io 
the  case  of  Robertson  v.  Pope,  1  Ricli.  Law, 
603,  it  was  settled  that,  when  the  principal 
was  disclosed  in  the  obligation  made  by  bis 
agent,  the  principal  was  In  kiw  responsible 
on  the  contract.  In  Tarver  v.  Garlington, 
27  8.  C.  107,  2  S.  E.  846,  the  note  sued  on  in 
that  case  was  as  follows:  "$460.  On  the 
flrat  day  of  November  next  I  promise  to  pay 
Samuel  J.  Taver  or  order  four  hundred  and 
sixty  dollars,  for  value  received,  with  interest 
from  date  at  the  rate  of  seven  per  cent 
per  annum.  Witness  my  hand  and  seal  this 
March  22,  1894.  S.  D.  Garlington,  Agent" 
Action  was  commenced  by  Tarver  against 
Mrs.  Garlington  and  George  F.  Toang,  al- 
leging that  the  said  note  was  made  by  them 
through  S.  D.  Garlington  as  thMr  agent 
The  former  did  not  answer,  bat  George  F. 
Young  appeared  in  the  action,  and  demnr 
red,  on  the  ground  that  the  plaintiffs'  com- 
plaint failed  to  state  a  sufBcient  cause  of 
action.  Under  the  rules  for  the  construc- 
tion of  pleadings,  said  Young  thereby  ad- 
mitted the  truth  of  the  facts  as  alleged  in 
the  complaint  The  circuit  Judge  sustained 
the  demurrer,  but  this  court,  on  appeal,  re- 
versed such  Judgment,  holding  diat  Toung, 
having  admitted  that  S.  D.  Garlington  had 
made  the  contract  as  his  agent,  would  be 
held  bound  by  the  same  rule  of  law  that 
governs  these  cases  where  the  agent  in  the 
contract  its^f  discloses  who  bis  principal  is; 
and  in  the  opinion  of  the  court  it  is  iuteud- 
ed  that  there  may  be  exceptions  to  the  rale 
that,  when  the  contract  as  written  fails  to 
disclose  who  is  the  principal,  no  recovery 
can  be  had  against  such  principal  tho-eon. 
In  the  case  of  Barkley  v.  Tarrant.  20  8.  C. 
574,  tills  court  deemed  the  name  of  the 
payee  in  a  sealed  note,  which  sealed  note 
faUed  to  disclose  the  name  of  any  payee,  to 
be  proved  by  parol  testimony.  In  the  case 
of  Rapley  v.  Klugh,  40  S.  C.  3.34.  18  S.  E.  (!9\ 
this  court  allowed  the  terms  the  "R.  H. 
Wardlaw  homestead"  and  "and  othera"  in  a 
deed  to  be  proved  by  parol  testimony.  In 
the  case  of  Willis  ▼.  Hammond  (S.  C.)  19  S. 
K.  310,  this  court  held  that  when  a  written 
contract  fails  to  express  the  consideration, 
or  uses  terms  requiring  explanation  to  b<> 
understood  and  applied,  or  is  only  a  part  of 
a  general  whole,  it  Is  competent  to  supply 
the  missing  facts  by  evidence  of  all  tb<> 
precedent  oral  arguments  of  the  parties. 
Now,  in  the  case  at  bar,  If  you  depend  upon 
the  contract,— certificate  of  deposit,— which 
states  that  the  plaintiff  deimsited  $800  with 
"C.  J.  Ired^l,  Manager."  and  is  signed  b; 
"C.  J.  Iredell,  Manager,"  how  can  you  ever 
learn  of  whom  or  what  he  (Iredell)  is  '-Man- 
ager"? It  is  true,  sometimes  It  Is  held  that 
the  word  "Agent,"  <tr  any  other  word  imply- 
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Ing  agency,  vbeo  added  by  the  maker  of  a 
uote,  is  treated  as  suiplusage,  and  the  con- 
tract is  held  to  be  that  of  the  person  sign- 
ing his  name  to  the  obligation.  But  we  ap- 
prehend tliat  such  a  conclusion  in  a  court  of 
Jastice  is  always  based  upon  the  fact  tliat 
no  agency  exists.  Here  the  issue  is  square- 
ly made  by  the  plaintiff  that  Iredell  acted 
in  the  ti-ansaction  for  the  defendant  bank, 
while  the  defendant  seeks  to  establish  that 
Iredell  acted  in  the  transaction  as  the  man- 
ager of  a  different  principal  than  the  bank, 
and  that  the  plaintiff  so  understood  at  the 
time  he  accepted  the  certificate  of  deposit 
now  in  question.  We  are  obliged  to  hold 
that  parol  testimony  Is  competent  in  such  a 
case  to  show  for  what  principal  Mr.  Iredell 
signed  such  certificate  as  "Manager";  and 
tlutt  this  question  of  fact  is  one  as  to  agen- 
cy, and  must  be  passed  upon  by  the  Jury. 
But  the  defendant  insists  that  this  question 
has  been  decided  adversely  to  the  plaintiff 
by  this  court  in  its  former  decision  in  this 
case.  It  was  for  the  purpose  of  showing 
how  differently  the  pleadings  now  before 
the  court  were  from  those  In  the  first  hear- 
ing that  we  reproduce  the  allegations  of  the 
amended  complaint.  Besides,  the  chief  jus- 
tice, who  rendered  Judgment  in  the  first 
hearing  in  this  court  of  this  case,  was  ex- 
ceedingly careful  to  preseiTe  the  rights  of 
the  parties.  At  page  281,  39  S.  C,  and  page 
077,  17  8.  £.,  be  said:  "It  is  very  possible 
that  if  the  parol  testimony  in  question  had 
been  offered  to  show  of  what  or  for  whom 
C.  J.  Iredell  was  manager,  it  would  have 
oeen  competent  (inasmuch  as  the  terms  of 
che  paper  did  not  disclose  the  fact),  under 
the  cases  of  Mechanics'  Bank  of  Alexandria 
V.  Bank  of  Columbia,  5  Wheat  326;  Bald- 
win T.  Bank,  1  Wall.  234;  Llgon  v.  Irvine, 
1  Rich.  Law,  502;  Dupont  v.  Fen?'  Co.,  9 
Rich.  Law,  255.  But  here  the  evidence  was 
offered  for  no  such  pupose.  On  the  con- 
trary, it  was  offered  for  the  purpose  of 
showing  that  the  contract  upon  which  the 
plaintiff  sued  was  with  an  entirely  differ- 
ent person  from  the  one  named  in  the  paper 
delivered  to  the  t>lalntiff  as  evidence  of  said 
contract;  the  paper  showing  that  the  con- 
tract was  made  with  0.  J.  Iredell,  manager, 
while  the  parol  testimony  objected  to  was 
intended  to  show  that  it  was  made  with  the 
chartered  bsok  through  its  president,  and 
that,  too,  without  tlu  ttUghteal  foidence  lend- 
ing to  s?iow  tlaU  tlu  pretidmt  had  any  au- 
thoriiy  whatmr  to  make  such  a  contract, 
or  had  ever  in  any  instance  signed  his  name 
ns  manager  of  the  chartered  bank,  or  had 
in  any  way  ever  been  designated  as  such." 
(Italics  oui-8.)  The  testimony  offered  show- 
ed that  in  several  Instances  the  president 
received  the  money  to  be  deposited  in  the 
defendant  bank,  and  gave  certificates  there- 
for bearing  6  per  cent  interest  thereon,  pay- 
able semiannually,  and  that  the  defendant 
bank  paid  such  certificates.  The  by-laws  of 
the  bank  showed  that  Mr.  Iredell,  as  presi- 


dent, was  authorized  to  receive  deposits  on 
Interest  The  testimony  of  Mrs.  Bickley 
and  Mrs.  Jumper  tended  to  show  that  Mr. 
Iredell,  as  president  of  the  defendant  bank, 
held  oat  to  them  his  agency  for  the  bank  in 
their  transactions  with  the  bank  touching 
this  deposit  of  $800.  These  exceptions  must 
be  overruled. 

The  next  division  of  the  appeal  compre- 
hends the  two  questions  relating  to  the  de- 
nial of  the  motion  for  nonsuit 

1.  The  appellant  suggests,  as  the  certifi- 
cate of  deposit  negatives  the  idea  of  a  con- 
tract between  the  plaintiff  and  defendant, 
and  there  being  no  proof  of  misrepresenta- 
tion or  fraud  on  the  part  of  the  defendant 
bank  or  any  one  for  whom  it  was  responsible- 
in  that  respect,  therefore  the  motion  shouldi 
have  been  granted.  The  rule  Is  fixed  that 
if  there  exists  any  competent  testimony  re- 
sponsive to  the  issues  in  a  cause,  the  action- 
must  be  submitted  to  the  Jury,  for  It  is  ikv 
part  of  a  Judge's  duty  to  decide  upon  the 
sufficiency  of  the  testhnony.  When,  there*- 
fore,  it  appears,  as  there  appears  in  this- 
cause,  that  the  question  of  agency  or  no 
agency  of  the  defendant  in  the  certificate  of 
deposit  signed  by  "<X  X  Iredell,  Manager," 
Is  squarely  presented  by  testimony  thereon 
submitted  by  the  plaintiff,  the  motion  for 
nonsuit  ought  not  to  l>e  granted. 

2.  Again,  the  appellant  suggests  that  the 
presiding  judge,  in  refusing  the  nonsuit,  was 
controlled  by  the  idea  that  the  term  "man- 
ager" was  synonymous  with  "agent,"  an* 
that  this  was  error.  The  law  wisely  seeks- 
substance,  and  not  form.  It  matters  little- 
how  one,  who  is  acting  in  a  business  matter 
for  another  who  is  his  principal,  diaracter- 
lEes  such  agency.  The  question  Is,  in  what 
capacity  did  he  act?  The  technical  name- 
for  such  agent  may  be  "president"  "cash- 
ier," "teller,"  "manager,"  ''agent."  etc.;  but 
if,  in  the  discharge  of  an  authorized  act  for 
his  principal,  the  person  who  acts  for  suchi 
principal  mistakes  or  misstates  his  technical 
name  as  to  his  capacity  to  act  for  his  princi- 
pal, such  mistakes  or  misstatements  will  not 
be  allowed  to  prejudice  the  rights  of  tbird' 
persons  against  the  principal.  This  is  the 
principle  of  law  we  understand  the  circuit 
judge  had  in  his  mind  when  he  used  the- 
language  complained  of.  CYom  this  stand- 
point, the  circuit  Judge  did  not  err. 

3.  We  may  dispose  of  exception  10  In  this 
connection,  for  it  seems  that,  while  the  tes- 
timony of  defendant's  witness  Mr.  C.  J.  Ire- 
dell was  being  taken  by  commission,  the 
plaintiff,  in  his  cross- interrogatories  3,  5,  7, 
and  d,  embodied  page  after  page  of  questions 
of  counsel  and  answers  of  this  witness  in 
another  action  pending  in  court;  and  now 
the  appellant  claims  "that  it  was  not  compe- 
tent In  such  manner  to  Incorporate  the  evi- 
dence of  the  witness  in  another  cause  into 
this  cause."  It  does  not  seem  to  us  that  we 
should  lay  down  as  law  a  rule  which  may 
tend  to  cripple  a  party  who  may  wish,  on  a. 
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croBs-examlnation,  to  show  what  the  witness 
bus  sworn  In  another  cause  on  the  same 
matters,  to  test,  it  may  be,  his  credibility. 
The  circuit  judge  la  wisely  vested  with  con- 
siderable discretion  in  the  examination  of 
witnesses,  but,  inasmuch  as  he  did  not  view 
the  matter  complained  of  as  the  appellant 
does,  WG  are  not  inclined  to  hold  that  the 
circuit  judge  was  in  error  In  this  matter. 
This  exception  is  overrulcdl 

4.  The  eleventh  exception  complains  Uint 
the  plaintiff's  counsel  were  allowed  to  com- 
ment upon  the  said  cross-interrogatories 
Nos.  S,  5,  7,  and  9,  as  the  testimony  of  the 
witness  C.  J.  Iredell,  after.  In  his  replies 
thereto,  he  had  not  admitted  or  denied  the 
same.  Now.  in  the  "case,"-  we  find  not  the 
faintest  allusion  to  any  objection  by  defend- 
ant's counsel  to  any  matter  embraced  in  the 
argument  of  plaintiff's  counsel.  The  "case" 
states:  "At  the  conclusion  of  the  argument, 
the  presiding  judge  delivered  the  following 
charge."  Surely,  at  this  day,  it  Is  not'neces- 
sary  to  say  that  this  court  will  refuse  to 
consider  on  appeal  a  matter  to  which  the 
attention  of  the  circuit  judge  was  never 
called,  or  upon  which  he  made  no  ruling  one 
way  or  the  other.  This  exception  Is  over- 
ruled. 

The  thii-d  division  of  the  grounds  of  ap- 
peal may  be  said  to  consist  of  that  excep- 
tion relating  to  the  refusal  of  the  circuit 
Judge  at  the  close  of  argument  to  dismisB 
the  complaint.  The  exception  is  in  these 
words:  "(12)  Because,  after  the  close  of  the 
testimony,  In  the  argument  of  counsel,  his 
honor,  the  presiding  Judge,  refused  the  mo- 
tion of  defendant  to  dismiss  the  complaint, 
because  the  evidence  had  established  the 
fact  that  there  was  no  cause  of  action  on 
the  part  of  the  plaintiff  against  the  defend- 
ant." In  his  argument  the  defendant  ti-eats 
this  twelfth  ground  of  appeal  as  a  motion 
for  a  nonsuit  It  is  usually  the  case.  In  Jtuy 
trials,  that  a  motion  for  nonsuit  follows  Im- 
mediately after  the  close  of  plaintiff's  testi- 
mony. The  appellant  lays  stress  upon  the 
character  of  the  certificate  of  deposit,— the 
fact,  as  he  urges,  that  by  its  very  terms  it 
negatives  any  contract  between  plaintiff  and 
defendant,— as  his  ground  for  this  motion 
for  nonsuit.  Having  already  considered  this 
matter  in  disposing  of  the  eighth  ground  of 
appeal,  we  will  content  ourselves  with  the 
observation  that  we  are  still  satisfied  with 
the  views  there  expressed.  We  overrule  this 
exception. 

The  last  division  of  appellant's  exceptions 
will  embrace  those  relating  to  the  alleged  er- 
rors of  the  circuit  judge  in  disposing  of  the 
defendant's  request  to  charge.  The  thir- 
teenth exception  is  as  follows:  "Because  his 
honor,  the  presiding  Judge,  refused  plain- 
tiff's seventh  request  to  charge,  to  wit: 
'That  the  instrument  sued  on  Is  conclusive 
evidence  that  the  contract  was  not  made 
with  defendant  bank,  unless  It  is  proven  to 
the  sattsfaction  of  the  jury  that  the  plaintiff 


was  induced  to  take  it  by  fh«  fraodnlent 
representations  of  C.  J.  Iredell,'— but  modi 
lied  the  same  by  adding  thereto:  'Well,  that 
which  is  prima  facie  is  always  oonduslve, 
unless  you  remove  It.  I^erefore  it  is  conclu- 
sive evidence  It  was  made  with  C.  J.  Iredell, 
and  not  with  the  bank,  unless  you  are  satis- 
fled  that  Iredell  had  the  right  to  act  for  the 
bank.  With  these  explanations,  that  prop- 
osition of  law  is  correct,'— defendant  urging 
as  error  that  the  raid  modi^cntlon  vras  cal- 
culated to  lead  the  Jury  to  believe  that  it  was 
not  necessary  for  the  plaintiff  to  prove  that 
there  was  fraud  or  misrepresentation  on  the 
imrt  of  the  witness  C.  J.  Tredeil.  but,  upon 
simply  proving  that  he  had  afitbority  to  act 
for  the  bank,  they  might  find  for  the  plain- 
tiff." After  reflection,  we  are  not  able  to 
agree  with  the  appellant  that  the  modlfloa- 
tion  of  the  request  to  charge,  as  made  by 
the  circuit  Judge,  would,  or  might,  cause  the 
Jury  to  believe  that  it  was  not  necessary  for 
plaintiff  to  prove  that  there  was  fraud  or 
misrepresentation  on  the  part  of  the  witness 
C.  J.  Iredell,  but  that,  if  the  phiintlff  proved 
that  Iredell  bad  authority  to  act  for  the 
bank,  it  would  Justify  the  Jury  In  rendering; 
a  verdict  for  the  plaintiff.  A  Judge,  like  any 
one  else,  in  law  must  be  Judged  to  havt- 
meant  what  he  actually  said,  or  what  is 
naturally  and  directly  deducible  from  what 
he  did  say.  What  he  did  say  was  tlint 
prima  fade  the  certificate  of  deposit  In  this 
case  was  to  be  held  as  that  of  Charles  J. 
Iredell  as  an  individual  until  such  prima 
facie  view  of  it  was  removed  by  testimony 
here  offered  that  Charles  J.  Iredell  acted  for 
the  bank  (defendant)  in  making  the  certifi- 
cate of  deposit  There  is  no  duty  In  a  Judge 
to  cliarge  upon  abstract  propositions  of  law: 
he  must  mean  them  to  fit  the  facts  to  testi- 
mony. This  testimony  did  not  stop  at  sim- 
ply stating  that  Mr.  Iredell  was  authorixed 
by  the  bank  as  its  president  to  receive  de- 
posits, but  that  be,  as  such  president  and  un- 
der such  authority,  did  receive  deposits,  not 
only  for  the  plaintiff,  but  from  other  de- 
positors In  said  bank.  The  circuit  Judge  no- 
where restricted  the  Jury  to  "an  inquiry  as  to 
whether  the  bank  had  merely  autliorized  its 
president  Mr.  Iredell,  to  receive  deposits. 
Let  the  exception  be  overruled. 

The  fourteenth  exception  was:  "Because 
his  honor  modified  plalntltTs  seventh  request 
to  charge,  by  indicating  his  opinion  that  It 
did  not  have  much  to  do  with  the  case." 
There  Is  nothing  to  indicate  that  the  Judgi> 
ever  uttered  one  word  that  could  be  tortured 
into  an  opinion  that  the  seventh  request  did 
not  have  much  to  do  with  the  case.  Thl!< 
exception  Is  overruled. 

The  fifteenth  exception  Is:  "Because  his 
honor  refused  defendant's  tenth  request  t<> 
charge:  'That  this  being  an  action  at  law. 
foimded  upon  contract,  it  cannot  be  sustained 
by  proof  that  the  money  in  question  was 
deposited  by  Iredell  to  his  credit  as  manag<>r 
of  the  partnership  bank,— that  is,  by  the  oM 


Digitized  by 


Google 


S.  C.) 


BICKLEY  «.  COMMERCIAL  BANK. 


891 


bank,— even  by  breach  of  trust,  unless  ths 
Jury  belieTe  that  Iredell  nad,  or  was  held 
out  by  the  bank,  the  defendant  In  this  case, 
to  have,  authority  to  receive  deposits,  and 
that  the  deposit  was  actually  made  with 
the  defendant  bank,'— but  modliled  the  same 
by  adding  thereto:  'That  is  the  law  aa 
modified:  If  Iredell  had  no  connection  with 
the  bank  whatever,  and  fraudulently  got  this 
money  from  the  plaintiff  in  this  case,  and 
deposited  It  in  the  bank,  this  bank  would 
not  be  liable  in  an  action  at  law;  this  would 
be  an  action  on  the  equity  side  of  the  court,' 
—thus  indicating  that,  in  his  opinion,  the 
fact  that  Iredell  was  president  of  the  de- 
fendant bank  would  establish  a  different 
rule,  and  would  sustain  the  present  action, 
even  though  the  deposit  was  not  actually 
made  with  It."  There  is  room  Just  here  for 
some  nice  distinctions,  but  we  do  not  know 
that  we  would  be  Justified  In  entering  upon 
any  field  save  that  selected  by  the  appel- 
lant or  Indicated  by  the  substance  of  this 
exception.  To  business,  then:  The  appellant 
sought  by  his  request  to  charge  to  have  the 
circuit  Judge  announce  aa  tlie  law  govemiug 
this  case  that  here,  being  a  contract  in  the 
shape  of  a  certificate  of  deposit,  an  action 
cannot  be  sustained  thereon  upon  proof  that 
the  money  was  deposited  by  Iredell  to  his 
credU  in  defendant  bank,  as  maaatier  of  the 
old  partnership  bank,  unless  the  further  farts 
are  believed  to  exist,  namely,  that  Iredell 
as  president  was  held  out  by  the  defendant 
as  clothed  by  it  with  authority  to  receive 
deposits,  and  that  the  deposit  by  plaintiff 
was  actually  made  in  this  bank.  Now.  the 
Judge  sustained  the  request,  except  he  stated 
that  if  Iredell  bad  no  connection  with  the 
bank  whatever,  and  fraudulently  got  this 
money  from  the  plaintiff,  and  deposited  this 
money  in  this  bank,  the  bank  would  not  be 
liable  in  law,  but  would  be  in  equity.  Again, 
we  cannot  say  that  the  moditleation  as  made 
by  the  circuit  judge,  when  construed  care- 
fully, would  naturally  lead  to  the  conclu- 
sion that  the  Judge  thought  the  fact  that 
Iredell  was  president  of  the  bank  would  es- 
tablish a  different  rule,  and  would  sustain 
the  present  action,  even  though  the  deposit 
was  not  made  with  It.  It  is  quite  true  that 
if  Mr.  Iredell  had  not  been  president  of  this 
bank  when  he  deposited,  as  alleged,  the 
money  of  the  plaintiff  to  his  (Iredell's)  credit 
as  manager  in  said  bank,  and  there  was  no 
privity  between  the  plaintiff  and  the  d^end- 
ant,  the  plaintiff  could  not,  at  law,  have 
sued  the  bank  for  that  money,  for  the  bank 
would  have  owed  him  no  duty  enforceable 
at  law  touching  a  deposit  entered  by  another 
person  as  his  own.  A  resort  to  equity  would 
have  been  necessary  to  show  a  duty  of  the 
defendant  to  the  plaintiff,  arising  from  some 
breach  of  duty  on  the  part  of  the  depositor. 
Now,  all  the  Judge  did  was  to  preserve  the 
distinction  In  the  law.  No  ill  effects  could 
follow  to  the  defendant  therefrom.  The  ex- 
ception must  therefore  be  overruled. 


The  next  exception  (the  sixteenth)  Is  as 
follows:  "Because  his  honcar  refused  defend- 
ant's twelfth  request  to  charge:  That  nei- 
ther of  tlie  resolutions  of  the  board  of  di- 
rectors. Introduced  in  evidence,  authorized 
Iredell,  as  president,  to  receive  deposits,  ex- 
cept in  the  manner  prescribed  for  the  man- 
agement of  the  bank,'— but  modified  the  same 
by  saying:  TSrhat  I  have  to  say  is  this: 
The  supreme  court  has  ruled  on  It,  and  I 
will  have  to  follow  it,  whatever  my  views 
may  be;  but  if  the  president  was  author- 
ized by  that  resolution  to  establish  a  savings 
department,  and  borrow  money  at  four  per 
cent,  then,  if  the  resolution  did  not  go  any 
further  to  say  by  whom  it  was  done,  if  the 
president  represented  himself  to  outsiders 
that  he  had  authority  to  borrow  at  six  per 
cent,  I  think  the  bank  would  be  liable.  The 
question,  then,  would  be,  not  between  out- 
siders and  the  bank,  but  between  the  bank 
and  its  president  whether  he  was  transcend- 
ing the  authority  which  he  had.  If  they 
gave  him  authority  to  borrow  money,'  'or 
receive  deposits  and  pay  interest  that  is 
enough  to  Justify  outsiders,  without  further 
notice.  Therefore  I  cannot  charge  that  ex- 
ception as  modified,'— thereby  indicating  that 
the  question  was  to  be  determined  solely 
by  the  representations  made  by  the  presi- 
dent, Iredell,  as  to  his  authority  to  borrow 
money."  We  do  not  think  that  the  deduc- 
tion of  the  appelant  that  thereby  the  cinmlt 
Judge  indicated  that  the  question  was  to 
be  determined  solely  by  the  representations 
made  by  the  president  Iredell,  as  to  his 
authority  to  borrow  money.  Is  well  founded. 
Certainly  the  circuit  Judge  nowhere  says 
any  such  thing.  On  the  contrary.  In  the  sup- 
posed case.  If  the  bank  authorized  the  es- 
tablishment of  a  savings  department  with 
Interest  for  depositors,  and  no  particular  per- 
son as  a  bank  ofilclal  was  charged  by  the 
bank  with  this  work,  then.  If  the  president 
held  himself  out  to  othws  as  clothed  with 
the  power,  and  they  took  him  at  his  word 
and  deposited  their  money  with  the  bank, 
the  bank  would  be  liable  therefor  to  such 
depositors.  This  Is  good  law.  Let  the  ex- 
ception be  overruled. 

The  next  exception  is  the  seventeenth, 
which  Is  as  follows:  "(17)  Because  his  hon- 
or refused  defendant's  thirteenth  request  to 
charge  'tliat  the  answer  of  the  witness  0. 
J.  Iredell  to  the  eleventh  direct  interroga- 
tory, that  the  money  was  placed  on  deposit 
on  the  name  of  J.  D.  BIckley,  and  he  took 
the  certificate.  Is  shown  by  the  context  aud 
his  answer  to  the  thirteenth  interrogatory 
to  have  referred  to  a  deposit  in  the  Depos- 
Itora'  Co-opeiatlve  Association,  not  to  a  de- 
posit In  the  defendant  bank.' "  The  JuU;;e 
was  clearly  right  in  refusing  to  make  any 
su&h  charge,  for  be  would  have  charged  upon 
the  facts  If  be  had  undertaken  to  do  so; 
and  this  he  was  inhibited  by  the  constHa- 
tion  fi-om  doing. 

The  last  exception  Is  the  eighteenth:    "Be- 
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cauae  his  honor,  the  presiding  Judge,  refused 
defendant's  motion  for  a  aevr  trial  of  said 
cauBe,  based  upon  the  alleged  en-ors  of  his 
honor  in  the  admission  of  testimony,  and 
upon  the  faUure  of  the  plaiutift  to  introduce 
any  testimony  to  show  that,  by  the  use  of 
the  term  'manager,'  Iredell  was  authorized 
or  intended  to  bind  the  bank."  As  will  be 
seen,  this  involyes  two  propositions.  The 
first,  relating,  as  it  does,  to  alleged  errors 
in  the  circuit  Judge  in  the  admission  of  tes- 
timony, we  have  already  seen  is  untenable. 
The  second  refers  to  the  failure  of  the  plain- 
tiff to  Introduce  any  testimony  that  the  use 
of  the  term  "manager"  by  Iredell  was  au- 
thorized or  intended  to  bind  the  bank.  No 
doubt  the  presiding  Judge  conceived  that  the 
defendant  had  been  accorded  a  fair  trial; 
that  a  Jury  of  the  vicinage  had  found  the 
issue  against  it;  and  that  the  same  Idea 
can  be  conveyed  both  by  direct  and  by  In- 
direct means;  iit  other  words,  to  enlarge 
the  last  somewhat,  a  man  may  directly  and 
positively  appoint  A.  his  agent,  and  give 
public  notice  thereof.  The  same  man  may, 
without  any  direct  aftd  positive  appointment 
of  A.  as  bis  agent.  Just  as  effectually  in  law 
make  such  appointment  by  indirect  means, 
such  as  allowing  A.  to  assert  that  he  Is 
such  agent,  allowing  him  while  claiming  to 
be  such  agent  to  occupy  the  principal's  place 
of  business,  and  conduct  while  there  the 
principal's  business,— all  cf  which  Is  fully 
ratified  by  said  principal.  The  circuit  Judge 
did  not  err  here. 

It  is  the  Judgment  of  this  com-t  that  the 
Judgment  of  the  cbrcuit  court  be  afllrmed. 

MelVER,  C.  J.  (dtssentins).  It  seems  to  me 
that  the  material  questions  raised  by  this  ap- 
peal have  been  decided  by  the  conclusions 
reached  under  the  former  appeal  in  this  case, 
reported  in  39  S.  C.  281,  17  S.  E.  977,  adverse- 
ly to  the  result  reached  in  the  opinion  pre- 
pared by  Mr.  Justice  POPE  under  the  pres- 
ent appeal,  and  therefore  I  cannot  concur  in 
such  result.  Time  will  not  permit  any  ex- 
tended discussion  of  the  several  points  pre- 
sented by  this  appeal,  and  hence  I  must  con- 
tent myself  with  simply  Indicating,  very 
briefiy,  some  of  my  reasons  for  dissenting. 

Under  the  former  appeal  It  was  held  that  it 
was  not  competent  to  introduce  parol  testi- 
mony to  show  that  the  paper  offered  in  evi- 
dence,—the  certificate  of  d^osit,— constitut- 
ing the  evidence  of  the  contract  which  con- 
stituted the  basis  of  plalntifTs  action,  was 
really  intended  to  bind  the  defendant  bank. 
In  the  former  opinion  the  following  language 
is  used:  "It  Is  quite  clear  that  the  terms  of 
this  paper  not  only  do  not  imply,  but  ex- 
pressly repel,  the  idea  that  the  chartered  bank 
was  in  any  way  bound  thereby,  or  in  any 
way  referred  to  therein.  On  the  contrary, 
the  paper.  In  express  terms,  refers  to  and 
pui-ports  to  bind  a  totally  different  person; 
for,  in  law,  Iredell,  as  manager  of  the  part- 
nership bank,  or  as  manager  of  the  Depos- 


itors' Co-operative  Association,  and  as  presi- 
dent of  the  chartered  bank,  are  entirely  dis- 
tinct and  different  persons.  So  that,  frr» 
if  it  thould  b«  conceded  that  IredeU,  a*  presi- 
dent of  the  eharlcred  bank,  had  the  potcer  lo 
bind  the  bank  by  »uch  a  paper  as  this  [ital:<>s 
mine]  (a  concession  which  I  am  not  now  p^ 
pared  to  make),  there  Is  nothing  whatever, 
either  in  the  boidy  of  the  paper  or  In  its  sig- 
nature, to  which  alone  we  can  look,  which 
shows  that  he  attempted  or  intended  to  exer^ 
else  such  a  power."  Then  follows  a  quo- 
tation from  Greenleaf  on  Evidence,  which 
seems  to  me  very  appropriate  to  the  present 
inquiry,  but  which  need  not  be  repeated  here, 
as  It  Is  set  forth  In  the  former  opinion.  It  is 
true  that  It  was  said  in  the  former  opinion 
that  it  was  "very  possible  that.  If  the  parol 
testimony  in  question  had  beai  offered  to 
show  of  what  or  for  whom  C.  J.  Iredell  was 
manager,"  It  would  have  been  competent, 
and,  although  that  view  was  expressed  as 
possible  only,  yet  I  am  free  to  confess  that  I, 
there,  was  very  much  Inclined  to  adopt  that 
view;  but  I  must  add  that  subsequent  Inves- 
tigation and  reflection  has  tended  to  shake 
my  confidence  in  such  view,  as  there  is  noth- 
ing whatever  «n  the  face  of  the  paper  even 
to  suggest  that  the  defendant  bank  may  have 
had  some  connection  with  it,— not  even  tlie 
appearance  of  the  name  of  such  bank  written 
or  printed  on  the  margin.  Inasmuch,  how- 
ever, as  there  was  no  evidence  whatever  in 
the  case  tending  to  show  that  Iredell  ever,  in 
a  single  instance,  signed  his  name  as  "man- 
ager" of  the  defendant  bank,  or  was  ever 
known  or  regarded  as  such,  while,  on  the  coc- 
trary,  there  was  evidence  that  he  wa.s  so 
known  and  regarded  in  conducting  the  affairs 
of  the  partnership  bank,  and  was  in  the  habit 
of  signing  certificates  of  deposit  made  with 
the  partnership  bank,  as  well  as  with  the 
Depositors'  Co-operative  Association,  "O.  J. 
Iredell,  ManaRer,"  the  que«rtlon  whether  it 
was  competent  to  offer  parol  evidence  to  show 
for  whom  or  of  what,  Iredell  was  manager 
becomes  an  Immaterial  Inquiry,  as  there  is 
no  evidence  which  could  give  rise  to  such  an 
inquiry.  Indeed,  the  indisputed  fact  appear- 
ing In  the  testimony  that  while  the  defend- 
ant bank,  when  it  first  went  into  operation, 
used  some  of  the  blank  certificates  of  deposit 
prepared  for  the  partnership  bank,  with  the 
word  "Manager"  printed  at  the  bottom,  but 
with  that  word  erased  or  written  over  with 
the  woi-d  "President,"  conclusively  shows 
that  Iredell,  when  acting  for  the  defendant 
bank,  did  not  style  himself  "Manager,"  but 
"President." 

It  is  contended,  however,  that  the  case 
presents  itself  in  an  entirely  different  aspect 
from  that  which  It  wore  at  the  first  trial,  by 
reason  of  the  amendment  of  the  complaint 
made  since  the  former  decision  of  the  court, 
whereby  fraud  is  distinctly  charged,  to  that 
the  plaintiff  was  Induced  to  accept  the  paper— 
the  certificate  of  deposit— In  Its  present  fon» 
by  the  fraudulent  misrepresentations  of  Ire- 
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dell.  Conceding,  for  the  purpose  of  this  In- 
quiry, that  these  additional  allegations  In  the 
amended  complaint  are  true,  then  It  seems  to 
me  that  the  plalntifC  states  a  case  for  the  re- 
formation of  the  instrument  evidencing  the 
contract  for  the  breach  of  which  he  brings 
his  action,  so  as  to  express  the  real  Intent  and 
terms  of  such  contract,  and  such  a  case  Is 
within  the  exclusive  jniisdlctlon  of  the  court 
of  equity.  It  U  true  that  it  is  often  said.  In 
general  terms,  that,  in  cases  of  fraud,  courts 
«f  law  and  equity  have  concurrent  jurisdic- 
tion. While  that  may  be  conceded  as  a  gen- 
eral proposition,  yet  it  is  not  universally  true. 
In  2  Pom.  Eq.  Jur.  I  872,  that  distinguished 
author  classifies  the  cases  in  which  a  conrt 
of  law  may  take  Jurisdiction  and  those  which 
appropriately  belong  to  a  court  of  equity, 
among  which  latter  he  places  cases  for  the 
reformation  of  a  wiitten  instrument  so  as  to 
make  It  express  the  real  intention  of  the  par- 
ties; and  In  1  Pom.  Eq.  Jur.  SS  171,  172,  188, 
it  la  said  a  case  for  the  reformation  of  a 
written  Instrument  Ui  within  the  exclusive 
Jurisdiction  of  the  court  of  equity.  This  is 
obvious,  for  the  reason  that  a  court  of  law 
has  no  machinery  by  which  the  end  desired 
«an  be  attained.  It  is  true  tliat,  since  the  re- 
formed procedure  instituted  by  the  Code,  a 
plaintitC  may  unite  in  the  same  complaint 
equitable  and  legal  causes  of  action,  when 
otherwise  permissible,  and  therefore,  in  the 
same  complaint,  a  plaintiff  may  ask  for  a  ref- 
ormation of  a  written  contract  as  well  as  for 
damages  sustained  by  reason  of  a  breach  of 
such  contract;  yet  it  is  equally  true  that,  in 
such  a  case,  the  equitable  cause  of  action 
must  be  tried  by  the  tribunal  appropriate  to 
that  end,  and  the  l^al  cause  of  action  by  Its 
appivprlate  tribunal.  Adickes  v.  Lowry,  12 
6.  C.  97,  recognized  and  followed  in  numerous 
other  cases.  So  that  it  seems  to  me  that  the 
plaintiff  could  not  recover  against  the  de- 
fendant any  damages  for  the  breach  of  the 
contract  set  out  in  the  complahit  as  the  basis 
of  his  action  until  he  had  Just  obtained  a  de- 
cree of  the  court  of  equity  for  the  reforma- 
tion oif  such  contract,  so  as  to  make  it  express 
the  real  Intentions  of  the  parties  at  the  time 
It  was  entered  into.  The  fact  that  the  de- 
fendant may  not  have  made  any  request  to 
have  the  equitable  and  legal  Issues  tried  sep- 
arately by  the  tribunals  appropriate  to  each 
cannot  affect  the  question,  for  it  is  a  matter 
of  Jurisdiction,  and  If,  as  we  have  seen,  the 
court  of  equity  has  exclusive  Jurisdiction  of 
the  question  of  reformation  of  the  terms  of 
the  written  contract,  then  any  attempt  of  a 
court  of  law  to  render  Judgment  upon  such 
an  issue,  even  by  the  consent  of  defendant 
implied  from  want  of  objection,  would 
amount  to  nothing,  because  of  the  lade  of 
Jurisdiction.  For  the  reasons  above  indi- 
cated, without  going  into  any  of  the  other 
questions  presented  by  this  appeal  I  thhik  the 
Judgment  of  the  circuit  court  should  be  re- 
versed, and  the  case  re^nanded  to  that  court 
for  a  new  trlaL 


MARTIN  V.  KENDRICK  et  al. 

(Supreme  Court  of  Georgia.     Aug.  6,  1894.) 

New  Trial— Mewlt-Dibcovebeo  Bvidbscr. 

The  evidence  warranted  the  verdict.     The 

newly-djscovered  evidence,  if  true,  would  only 
tend  to  discredit  the  plaintiEPs  witnesses,  ami 
would  throw  no  direct  light  of  its  own  upon  the 
controversy.  The  court  did  not  err  in  denying  a 
new  trial.  « 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Carroll  county; 
S.  W.  Harris,  Judge. 

Action  by  Li.  Kendrick  and  another  against 
J.  B.  Martin.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.     Affirmed. 

The  following  is  the  official  report: 

Kendrick  &  Jones  sued  Martin  in  trover,  to 
recover  certain  cross-ties,  and  obtained  a  ver- 
dict for  $97.21.  Defendant  moved  for  a  new 
trial,  and,  his  motion  being  overmled,  except- 
ed. The  motion  contained  the  grounds  that 
the  verdict  was  contrary  to  law,  evidence, 
etc.;  and  that  a  new  trial  should  be  g;ranted 
because  of  newly-discovered  testimony.  In 
support  of  the  last  ground,  movant  produced 
the  affidavit  of  J.  O.  Mnllinix,  to  the  foltowing 
effect:  He  learned  from'  Martin,  several 
years  ago,  that  some  posts  on  one  side  of  the 
railroad  near  his  house,  which  had  been  sawed 
out  of  cross-ties  by  Martin,  belonged  to  W. 
O.  Adamson  and  C.  P.  Gordon,  and,  wishing 
the  posts,  applied,  to  the  best  of  his  recollec- 
tion, to  Adamson  to  buy  them,  stating  that  he 
had  been  Informed  by  Martin  that  they  be- 
longed to  him  and  Gordim;  and  Adamson  re- 
plied that  they  did  not  want  to  sell  them, 
that  they  needed  or  wanted  to  use  them  them- 
selves. Also,  the  affidavit  of  J.  K.  P.  Gray, 
that,  a  few  yeara  since,  be  applied  to  Martin, 
who  was  then  running  a  sawmill,  to  get  some 
posts;  he  did  not  have  any,  and  referred  him 
to  Gordon  and  Adamson,  as  having  some  on 
the  railroad  near  his  house,  which  he  bad 
sawed  for  them  out  of  some  croMs-ties;  that 
he  saw  Adamson,  and  proposed  to  buy  tbe 
posts,  after  his  saying  they  belonged  to  him 
and  Gordon,  and  Adamson  agreed  to  sell  him 
tbe  posts,  and  figured  on  the  price,  and  de- 
ponent found  they  would  cost  him  about  five 
cents  apiece,  and  did  not  buy.  Also,  the  affi- 
davit of  J.  L.  Lyie,  that  a  few  years  ago  he 
was  at  Martin's  sawmill,  and,  while  there. 
GordMi  came  to  the  mill  with  a  wagon,  and 
Martin  asked  him  If  he  had  come  for^hia 
posts,  saying  be  bad  not  yet  sawed  tbem,  to 
which  Gordon  replied  that  be  had  not  come 
for  the  posts  but  for  some  lumber,  and  would 
come  after  the  posts  another  time.  Also,  the 
affidavits  of  Martin  and  his  counsd  that  they 
were  ignorant  of  the  facta  stated  In  these 
affidavits  until  after  the  trial,  and  that  Mnlli- 
nix, Lyle,  and  Gray  were  of  good  character 
and  worthy  of  belief.  Martin  made  affidavit, 
also,  that  he  used  due  diligence  to  discover 
evidence  and  prepare  for  triaL  By  way  of 
counter  showing,  plaintiffs  used  the  affidavit 
of  Gordon  tliat  MuUinlx  never  applieil  to  hioi 
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to  purcliase  any  poets,  and  deponent  never 
Iiad  any  conversation  with  him  either  alone 
or  with  Adamson;  that  Lyle  is  mistaken,  be- 
cause the  time  Lyle  claims  deponent  went  to 
Martin's  mill  after  lumber  was  before  Martin 
sawed  the  ties,  before  the  levy  upon  the  ties, 
and  long  before  Martin  ever  had  any  connec- 
tion with  the  ties.  Aiso,  the  affidavit  of 
Adamson,  that  MuUinix  and  Gray  are  mis- 
taken as  to  the  conversation  referred  to;  that 
several  persons  came  to  him  after  the  differ- 
ence arose  with  Martin,  to  talk  about  the 
posts,  but,  regarding  them  as  sent  by  Martin 
to  make  evidence,  he  was  always  guarded 
in  his  conversation;  that  he  told  Martin, 
Gordon,  and  others  that,  if  the  posts  could 
be  sold  for  the  value  of  the  ties,  the  money 
would  settle  the  matter,  and  may  have  told 
Gray  and  Mullinlx  the  same  tiling,  and  Gray 
may  have  figured  on  the  matter,  but  deponent 
never  claimed  the  posts  and  offered  to  s^ 
them,  nor  did  he  ever  do  or  say  anything  to 
ratify  Martin's  taking  possession  of  the  ties; 
that,  before  the  ties  were  taken  by  Martin, 
deponent  tried  to  sell  them,  and  talked  to 
people  about  getting  them  hauled  to  town  or 
some  other  station,  and  honest  men  may  at 
this  distance  of  tlfne  mix  up  ties  and  posts  in 
their  memory;  and  that  Gray,  Mulllnix,  and 
Lyle  were  friendly  and  near  neighbors  of 
Martin.  Upon  the  trial,  Gordon  testified  as  a 
witness  for  plaintiffs:  He  was  attorney  for 
Kcndrick,  who  liad  a  claim  against  Kilgore, 
who  bad  been  getting  ties  near  the  railroad, 
not  far  from  the  defendant,  and  this  claim 
was  adjusted  by  taking  some  of  the  ties  which 
were  scatta«d  about  over  the  woods.  Defend- 
ant shortly  after  came  to  him  to  get  him  to  saw 
ties  into  posts,  but  witness  never  agreed  to  it. 
Witness  did  not  know  the  amount  or  number 
of  the  ties,  but  defendant  afterwards  told  him 
he  iiad  sawed  up  about  the  number  set  out  in 
the  summons  (the  suit  was  begun  in  a  Justice's 
court),  and  they  were  worth  the  amount  set 
out  in  the  summons.  He  never  ratified  the 
act  of  defendant  in  sawing  the  ties.  All  this 
occuned  in  188C  or  1887,  or  about  the  time 
alleged  in  the  summons.  Witness  never  tried 
to  get  Buff  to  haul  the  poets  to  OarroUton,  as 
testified  by  Buff.  He  had  no  use  for  the 
posts,  and  was  surprised  when  defendant  told 
him  he  had  sawed  the  ties  into  posts,  and  put 
them  on  the  railroad  near  his  (defendant's) 
bouse.  A  compromise  of  a  claim  case  placed 
title  in  the  ties  Jointly  in  the  plaintiffs.  They 
were  piled  on  the  raih-oad  at  a  crossing,  and 
"we"  tried  to  sdl  them.  They  were  good 
first-class  ties;  but  the  railroad  company 
would  not  buy  them  because  they  were  in  liti- 
gation. The  only  hauling  witness  ever  men- 
tioned to  any  one  was  with  a  view  to  hauling 
them  to  another  point.  In  order  to  sell  them. 
Martin  talked  to  him  and  Adamson  about  saw- 
ing them  into  posts,  but  no  terms  were  men- 
tioned. Adamson  said  he  bad  no  use  for  posts. 
"We"  did  not  agree,  nor  did  witness  agree 
with  Martin.  As  soon  as  witness  heard  that 
Martin  had  sawed  the  ties,  he  went  to  see  him. 


and  demanded  the  money  for  them.  He  said 
he  had  sold  $20  worth  <it  them,  and  claimeJ 
that  Adamson  authorized  him  to  saw  them. 
Witness  told  Martin  If  he  could  get  Adamsoo 
to  agree  to  It,  and  could  get  the  posts  bauled, 
at  a  reasonable  price,  be  was  willing  to  take 
some  of  them.  Martin  then  told  him  he  could 
get  Buff  to  take  them  for  "me"  for  little  or 
nothing,  but,  when  be  saw  Buff,  be  would  not 
agree  to  haul  them,  and  witness  afterward* 
told  Martin  he  could  not  take  them,  and.  be- 
sides, Adamson  would  have  nothing  to  do  with 
them.  Martin  never  claimed  to  bave  made 
any  trade  with  witness  at  that  time,  but  said 
be  was  amry  the  trade  was  not  made  with 
him.  If  it  had  been,  there  would  bave  been 
no  trouble  about  It  Witness  never  told  RutF 
the  posts  were  "my"  posts.  Adamson  also  tes- 
tified for  plaintiff,  his  testimony  being  similar 
to  that  of  Gordon.  He  also  testified  that  de- 
fendant talked  to  him  and  Gordon  about  the 
ties,  and  wanted  to  saw  them  into  posts,  but 
they  did  not  contract  with  defendant  to  do 
so;  that  defendant  afterwards  told  him  that 
he  had  gathered  up  the  ties,  bauled  them  to 
his  sawmill,  sawed  them  into  posts,  and  put 
his  and  Gordon's  part  of  them  on  the  railroad, 
near  defendant's  house;  that  witness  was  sur- 
prised at  this,  as  he  bad  not  contracted  with 
defendant  to  saw  them  Into  posts,  but  had 
declined  defendant's  proposition;  and  that  de- 
fendant told  him  afterwards  that  he  bad 
sawed  the  ties  into  posts,  all  but  50,  which  he 
sold  for  $20  cash.  Defendant  testified:  Hear- 
ing that  these  ties,  which  Kilgore  had  left 
scattered  about  in  the  woods,  belonged  to 
Gordon  and  Adamson,  be  went  to  them,  or 
rather  they  came  to  him,  and  wanted  him  to 
gather  up  the  ties  and  saw  them  Into  posts 
suitable  for  fencing  iMsts;  that  he  contracted 
with  them  to  saw  the  ties  Into  posts,  gathered 
up  the  ties,  carried  them  to  his  sawmill,  sawed 
them  into  posts,  as  he  had  agreed  to  do,  and 
carried  Gordon's  and  Adamson's  portion  of 
the  posts,  and  put  them  on  the  railroad,  where 
they  had  been  ever  since;  that  they  were  re- 
fused ties,  not  suitable  as  cross-ties,  and  this 
was  why  they  wanted  them  sawed  into  posts; 
that  he  certainly  would  not  have  hauled  them 
off  and  converted  them  into  posts  if  Gordon 
and  Adamson  had  not  got  him  to  do  it.  He 
admitted  he  got  $20  for  60  of  the  ties,  admit- 
ted the  niunber  of  the  ties  sued  for,  and  that 
he  placed  them  on  the  road  a  mile  from  where 
trains  stopped.  Buff  testified  that  Gordon 
told  him  the  posts  near  Martin's  were  his, 
and  asked  witness  what  he  would  haul  them 
to  CarroUton  for  on  his  pole  car,  and  he  told 
Gordon  he  could  not  do  it;  and  that,  to  tlie 
best  of  his  recollection,  Gordon  told  him  be 
got  Martin  to  saw  the  posts,  and  deliver  them 
on  the  railroad  near  Martin's. 

O.  W.  Austin,  for  plaintiffs  in  error.  Oscar 
Reese,  W.  P.  Brown,  W.  C.  Adamson,  and  C. 
P.  Gordon,  for  defendant  In  error. 

PEB  CUBIAM.    Judgment  affirmed. 
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CrUIiVBR  T.  MULLALLT. 

(Snpreme  Court  of  Georgia.     July  23. 18&1.) 

Writ  of  Error— Necessary  Parties— For eclo- 

BUBB  OF  Chattel  Muiitoaoe — Additional 

Parties  Plaintiff. 

1.  Where  a  sole  plaintiff  in  the  court  below 
has  a  coplaiutiff  forced  upon  him  by  an  ille^l 
nmendmcnt  made  at  ^e  instance  of  the  opposite 
imrtv,  such  coplaintiff  is  not  a  necessary  party  to 
a  writ  of  error  brought  by  the  original  plaintiff  to 
review  the  judgment,  more  especially  if  the  co- 
plaintiff  disclaimed  at  the  trial  all  ownership  and 
interest  In  the  subject-matter  of  the  litigation,  and 
asserted  no  interest  whatever  relatively  to  either 
party.  If  he  would  be  a  proper  party  to  the  writ 
of  error,  he  could  by  amendment  be  made  a  co- 
party  plaintiff  io  error. 

2.  In  a  statutory  proceeding  by  affidavit  of 
illegality  in  resistance  to  an  execution  founded  on 
the  foreclosure  of  a  mortgage  upon  personalty, 
the  mortgagor  has  no  right,  pending  the  cause,  to 
have  a  third  person  made  a  coparty  plaintiff  with 
the  mortgagee  upon  the  alleged  ground  that  he 
was  a  joint  owner  of  the  mortgage,  and  equally 
entitled  to  collect  from  the  mortgagor,  and  had 
collected  certain  specified  partial  payments  on  the 
mortgage  debt.  The  pleading  act  of  1887,  which 
nrovides  for  making  additional  parties,  has  no  ap- 
plication to  Buch  a  proceeding. 

(Syllabus  by  the  Court) 

Brror  from  superior  coui't,  Hancock  county; 
J.  J.  Hunt,  Judge. 

Action  by  B.  B.  Culver  and  another  against 
W.  T.  MttUally  on  a  chattel  mortfmge.  Judg- 
ment for  defendant,  and  piaintiS  Culver 
brings  error.    Ueversed. 

The  ffdiowing  Is  the  official  report: 

A  mortgage  on  personal  property  in  favor 
of  Culver  against  Mullally  was  foreclosed 
May  3. 1803,  for  $500  principal,  $19.66  Interest 
to  tliat  date,  and  f50  attorney's  fees.  Med- 
ially Interposed  an  afUdavit  of  illegality,  al- 
leging that  ¥378  bad  been  paid  to  Lamar  on 
the  mortgage,  and  tendering  the  balance  to 
the  sheriff.  On  tbe  same  day  that  this  af- 
Udavit was  filed  (June  0,  1893),  tbe  sherilT 
acknowledged  receipt  of  $122  from  Mnllally 
upon  the  fi.  fa.  At  the  trial  Mullally  was  allow- 
i.>d  to  amend  bis  affidavit  of  illegality  by  add- 
ing: "Said  T.  It.  Lamar  being  then  and  there 
joint  owner  of  said  mortgage  with  said  E.  B. 
Culver,  the  same  being  in  his  desk  in  his  of- 
fice, and  he  equally  with  the  said  E.  B.  Cul- 
ver entitled  to  collect  from  this  deponent, 
said  mortgage  having  been  written  by  and 
negotiated  with  said  T.  R.  Lamar;  and,  while 
the  note  was  made  payable  to  K.  B.  Culver, 
it  was  expi-essly  understood  that  payments 
were  to  be  made  direct  to  said  Lamar;  and  de- 
ponent prays  said  T.  R.  Lamar  may  be  made 
a  party  plaintiff  to  thiBcau8e,and  stand  to  and 
abide  tbe  results."  The  Jury  found  In  favor 
of  tbe  defendant,  and  a  motion  for  a  new  trial 
tvas  overruled,  upon  condition  tliat  defend- 
ant, within  10  days,  pay  to  the  sheriff  for 
the  use  of  plaintiff  $20.&1,  and  $14.79  attor- 
rey's  fees,  and  all  costs.  To  the  refusal  of 
a  new  trial  on  the  grounds  taken  in  tbe  mo- 
tion, and  to  the  ruling  allowing  defendant  to 
amend  his  affidavit  of  Illegality,  and  in  said 
amendment  to  make  Lamar  a  party  plaintiff 
over  objections  of  Culver,  Culver  excepted. 


Tbe  grounds  of  tbe  motion  for  a  new  trial 
were  that  the  verdict  was  contrary  to  law 
and  evidence;  and  that  tbe  court  erred  In 
allowing  defendant,  over  objection  of  plain- 
tiff, to  amend  his  affidavit  of  illegality  by 
making  Lamar  a  party  plaintiff  without  La- 
mar's consent;  and  erred  in  giving  to  tbe 
jury  certain  instructions,  wbicb  are  not  ma- 
terial to  the  report  In  the  supreme  court  a 
motion  to  dismiss  the  writ  of  error  was  made, 
because  Lamar  was  not  a  party  to  tbe  bill 
of  exceptions. 

T.  L.  Ueese  and  Jordan  &  Burwell,  for  plain- 
tiff In  error.  B.  H.  Lewis  and  F.  M.  Hunt 
for  defendant  in  error. 

PER  CURIAM.    Judgment  reversed. 


KING  et  al.  v.  JOHNSON. 
(Supreme  Court  of  Georgia.     July  30,  1894.) 

LlABIUTT  OF  ADHINISTRATOR— PATMBNT  OF  WID- 
OW'S 8DPPORT  —  Assets  in  Haxds  of  Widow 
—Return  of  Appraisebs  —  Conclusivbness  — 
Fleadixo. 

1.  A  widow  who,  by  reason  of  her  having 
been  administratrix  upon  her  husband's  eBtatc, 
had  in  her  hands,  or  was  chargeable  with,  funds 
or  property  of  the  estate  sufficient  to  pay  tbe  al- 
lowance subsequently  made  to  her  of  a  year's 
support  for  herself  and  children,  and  who  is  still 
chargeable  therewith,  has  no  right  to  enforce  by 
execution  payment  of  the  allowance  out  of  the  as- 
sets of  the  estate  in  the  bands  of  her  successor 
in  the  administration. 

2.  The  return  of  the  appraisers,  though  it  has 
become  final  as  to  the  amount  to  which  the  widow 
and  children  are  entitled  for  their  year's  supiwrt, 
is  no  evidence  against  the  administrator  to  charge 
him  with  assets,  inasmuch  as  the  statnte  mokes 
no  provision  for  objecting  to  the  return  on  the 
irround  of  deficient  assets.  The  return  by  the 
sheriff  of  nulla  bona  upon  tbe  execution  in  favor 
of  the  widow  against  the  administrator  is  of  it- 
self no  evidence  of  a  devastavit. 

3.  In  an  action  on  the  bond  of  an  administra- 
tor, brought  by  the  widow,  for  failure  to  pay  her 
year's  support,  the  administrator  cannot  by  pica 
or  answer,  call  the  plaintiff  to  account  as  a  re- 
moved administratrix,  who  preceded  him  in  the 
tiust,  tliough  he  may  ^ow  that  she  had  assets  be- 
longing to  the  estate,  out  of  which  the  year's  sup- 
port should  have  been  paid  by  her,  instead  of  send- 
ing an  execution  against  him. 

4.  As  against  a  general  demurrer  or  mere  mo- 
tion, a  plea  containing  a  good  defense  to  tlie  action 
la  not  vitiated  by  setting  up  other  matters,  and 
praying  for  relief  whidi  cannot  be  granted. 

(Syllabus  by  the  Court.) 

EJrror  from  superior  court,  Floyd  cotmty; 
W.  M.  Henry,  Judge. 

Action  by  A.  J.  Johnson,  ordinary,  suing 
for  tbe  use  of  Mrs.  Weber  and  others, 
against  J.  King,  administrator,  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Reversed. 

Tbe  following  is  the  official  report: 

Johnson,  ordinary  of  Floyd  coimty,  suing 
for  the  use  of  Mrs.  Weber,  widow  of  Joseph 
Weber,  and  ber  five  minor  children,  children 
of  Joseph  Weber,  brought  his  action  against 
J.  King,  as  administrator  of  Joseph  Weber, 
and  individually,  and  S.  S.  King,  as  security 
on  the  administrator's  bond,  for  $1,0Q0  prin- 
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'dpal,  besides  interest  and  attorney's  fees.. 
When  the  case  came  on  for  trial  a  motion 
-was  made  by  plaintiff's  counsel  to  strike  the 
plea  and  amended  plea  of  defendants,  which 
motion  was  sustained.  To  tills  judgment  de- 
fendants excepted,  alleging  that  the  court 
-erred  In  holding  and  deciding  (1)  that  no 
valid  defense  was  set  up  in  the  plea  and 
amended  plea;  (2)  that  the  Judgment  of  the 
court  of  ordinary  was  conclusive  against  the 
administrator  and  his  surety;  (3)  that  the 
judgment  against  the  administrator  was  con- 
clusive against  his  surety;  (4)  that  the  order 
and  judgment  of  the  court  of  ordinary,  set- 
•ting  apart  to  the  widow  a  year's  support  out 
■of  hei-  husband's  estate,  was  an  adjudication 
and  settlement  of  all  claims  of  the  estate 
against  faei*,  growing  out  of  her  conduct  as 
administratrix;  (5)  the  administrator  de  bo- 
nis non  could  not  in  this  suit  call  the  former 
Administratrix  to  an  account  of  her  actings 
and  doings,  nor  collect  from  her  money  due 
from  her  to  the  estate,  and  apply  the  same 
to  the  payment  of  the  year's  support,  nor 
any  part  thereof;  (C)  that  the  widow  need 
not  account  for  money  In  her  hands  as  for- 
mer adnainistrati-ix,  Itefora  collecting  the 
amount  set  apart  to  her  for  a  year's  support; 
<7)  that  the  widow,  with  an  amount  of  the 
money  and  effects  of  the  estate  in  her  hands, 
as  former  administratrix,  more  than  suffl- 
cient  to  discharge  the  judgment  for  a  year's 
support,  was  legally  entitled  to  hold  said 
money  and  effects  unaccounted  for,  and  also 
■ooUect  by  execution,  out  of  the  estate,  the 
additional  amount  set  apart  to  her  for  a 
year's  support  The  petition  alleged:  In 
1881,  J.  King  was  atqminted  administrator 
of  Joseph  Weber,  and  on  July  6,  1891,  gave 
the  bond  attached,  and  qualified  as  adminis- 
tititor.  Having  so  qualified  and  given  bond, 
he  took  possession  of  property  of  the  estate, 
consisting  of  personalty  and  realty,  a  sched- 
ule of  which  is  attached,  amounting  to  $6,- 
-584.  After  leave  to  sell,  regularly  obtained, 
from  the  court  of  ordinary  of  Floyd  county. 
King,  as  administrator,  sold  and  converted 
to  his  own  uae  ail  the  property  set  out  in 
said  schedule,  receiving  the  amounts  there- 
for shown  in  another  schedule  attached,  and, 
having  received  said  sums,  converted  them  to 
his  own  use,  by  pretending  to  apply  them  to 
pretended  claims  against  the  estate  of  junior 
rank  in  distribution  to  petitioBei''s  claim, 
hereinafter  set  out.  On  June  12,  1801,  Mrs. 
Weber,  for  herself,  as  widow,  and  for  the 
five  minor  children,  applied  to  said  court  of 
ordinai7  for  the  setting  apart  of  a  12-month 
support,  a  copy  of  which  petition  is  attached. 
Appraisers  were  appointed,  service  made  on 
King,  as  administrator,  the  appraisers  made 
return  in  conformity  to  their  appointment, 
setting  aside  $1,050  in  cash;  and,  after  cita- 
tion duly  run,  the  ordinary,  on  July  17,  1891, 
admitted  tbe  return  to  record,  and  made  It 
the  judgment  of  the  court  of  ordinary.  Cop- 
ies of  tbe  various  papers,  orders,  etc.,  above 
•referred  to,  are  attached.    Notwithstanding 


said  return  and  Judgment,  J.  King  refused 
to  pay  such  sum,  whereupon  execution  was 
issued  against  him,  as  administrator,  upon 
which  there  has  been  a  return  of  nulla  bona, 
as  will  appear  by  exhibit  attached.  King, 
administrator,  made  no  defense,  and  filed  no 
objection  to  the  petition  of  Mrs.  Weber,  anil 
therefore  the  entry  of  the  sheriff  of  nulla 
bona  binds  Mm  individually.  King,  as  ad- 
ministrator, having  received  funds  of  the  es- 
tate more  than  sufficient  to  pay  said  claim 
in  full,  but,— having  refused  to  pay  it— 
instead,  appropriated  tbe  fund  to  pretended 
claims  due  to  himself  individnally,  none  of 
which  w«e  equal  in  dignity  to  the  claim  for 
12  mouths'  support,  is  liable  individually  for 
all  of  the  sum  so  set  aside.  IndividiiaUy, 
and  as  administrator,  he  has  acted  In  bad 
faith,  and  been  stubbornly  litigious,  and  baa 
caused  petitioner  unneceesoiy  trouble  and 
expense  in  the  collection  of  the  daim  for  I'i 
months'  support,  and  is  therefore  liable  for 
attorney's  fees. 

The  pleas  alleged:  Joseph  Weber  died 
September  4,  1890,  intestate,  leaving  a  valu- 
able stock  of  goods  in  Rome,  Ga.,  accounts, 
notes,  etc.,  and  certain  realty  in  Floyd  coun- 
ty. Immediately  after  his  death  his  widow 
took  possession  of  bla  property,  of  every 
kind;  on  September  6,  1890,  was  appointed 
temporary  administratrix,  and  Novembo'  3, 
1890,  permanent  administratrix,  upon  the  es- 
tate. The  property  received  by  her  was  ap 
praised  at  $8,287.10.  She  took  dower  oat  of 
the  estate,  as  will  appear  by  exhibits  at- 
tached. She  took  charge  of  and  conducted 
the  business  of  the  deceased,  the  same  being 
a  merchant  tailoring  establishment  In  Rome, 
with  a  large  stock  of  goods.  Without  au- 
thority, she  employed  hands,  Incurred  debts, 
paid  out  money,  received  from  tlie  sales  of 
the  stock,  and  conducted  the  businees  in  a 
reckless,  extravagant,  and  illegal  manner, 
until  April  13,  1801,  when  she  was  removed 
from  her  trust  because  her  bond  was  insutfl- 
cient,  and  she  was  mismanaging  the  affabra 
of  the  estate,— complaint  liaving  been  made 
to  that  effect  When  she  took  charge  of 
the  estate,  it  was  amply  solvent  but  by  her 
extravagance  and  mismanagement  it  was 
rendered  insolvent  She  made  no  return  as 
administratrix  until  June  4,  1891.  On  Ma.v 
11,  1891,  J.  King  was  appointed  temirarary 
adminlstrat(»  de  bonis  non  upon  the  estate, 
and  on  July  6,  1891,  permanent  administra- 
tor de  iMnis  non,  and  as  such  has  frequently 
called  upon  her  for  an  account  of  her  actings 
as  administratrix;  but  she  neglects  and  re- 
fuses to  make  any  setuement  or  come  to  an 
account  with  him,  or  to  pay  him  any  of  the 
money  of  the  estate  In  her  hands.  She  had 
In  her  hands  at  the  time  of  her  removal 
$1,200  in  money  belonging  to  the  estate.  la 
addition  thereto,  she  and  her  children  had 
lived  iipon,  and  been  supported  out  of,  the 
estate,  from  the  time  of  Weber's  death  up  to 
the  time  of  her  removal,  and  she  had  neg- 
lected and  failed  to  give  any  account  of  the 
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same;  and  upon  that  account  she  Is  justly 
indebted  to  the  estate  $1,000,  or  other  large 
sum.  She  is  further  indebted  to  the  estate 
a  similar  sum  for  money  collected  by  her, 
and  paid  out  contrary  to  law,  and  without 
the  ordinary's  consent.  In  the  management 
and  running  of  the  business  of  Weber  after 
the  expiration  of  the  current  year  of  his 
death.  In  the  return  rendered  by  her,  she 
has  taken  credit  for  2^  per  cent,  upon  all 
sums  paid  out,  and  2Vi  upon  all  received,  and 
in  addition  for  $640  extra  compensation,  and 
$50  attorney's  fee.  Defendants  deny  her 
right  to  the  extra  compensation  and  attor- 
ney's fee,  and,  because  of  her  mismanage- 
ment deny  her  right  to  any  commtssions. 
Neither  as  administrator  nor  Individually  is 
J.  King  indebted  to  her  in  any  sum.  She  has 
in  her  hands,  and  has  received  from  the 
estate,  sums  largely  in  excess  of  the  amount 
set  apart  to  her  and  children  as  a  year's 
support,  and  nothing  further  is  due  her  on 
account  of  said  support  She  is  largely  in- 
debted to  the  estate,  and  defendants  filed 
this  answer  in  the  nature  of  a  cross  petition 
against  her,  and  prayed  that  she  come  to  a 
full  and  fair  account  of  her  actions  as  ad- 
ministratrix; that  she  be  charged  with  aU 
the  money  and  property  of  the  estate  con- 
sumed by  her  and  her  children  for  their 
maintenance,  from  Weber's  death  until  he> 
discharge;  that  she  account  for  and  pay  over 
to  the  administrator  all  money  of  the  estate 
collected  by  her  and  paid  out  In  running  the 
business  after  December  81,  1890,  and  for 
the  money  paid  out  by  her  at  any  time  for 
the  hire  of  labor  in  the  conduct  of  the  busi- 
ness '  without  the  approval  of  the  ordinary; 
that  she  accoimt  for  and  pay  over  to  him,  as 
administrator,  the  extra  compensation  and 
attorney's  fees  mentioned,  and  all  sums  re- 
ceived by  her  as  commissions,  and  $133.60 
balance  admitted  to  be  In  her  hands  at  the 
time  of  her  retnm;  that'  the  Judgment  and 
execution  In  her  favor  tor  a  year's  support 
be  decreed  satisfied  and  canceled,  and  de- 
fendant as  administrator,  have  Judgment 
against  her  for  any  balance  that  may  be 
found  due  from  her  to  the  estate.  By  the 
amendments,  defendant  alleged  that  Mrs. 
Weber,  as  administratrix,  collected  of  the 
effects  of  Weber  $4,763.20  in  money,  and  has 
in  her  hands,  unaccounted  for,  $2,828.07,  and 
refuses  to  pay  over  the  same  to  the  adminis- 
trator, or  to  account  for  it  Defendants 
prayed  that  she  be  decreed  to  pay  it  into 
court,  and  that  so  much  of  the  same  as 
might  be  necessary  be  applied  to  the  pay- 
ment of  her  year's  support;  and  they  al- 
leged that,  by  reason  of  the  premises,  she 
bad  received  full  payment  of  the  Judgment 
in  ber  favor  for  a  year's  support 

Reece  &  Denny  and  Kouch6  A  Fonchd, 
for  plaintiffs  in  error.  Nat  Harris  and  H. 
M.  Wright,  for  defendant  in  error. 

PER  CURIAM.   Judgment  reversed. 
v.2l8.E.no.l2— 57 


HOLDER  V.  AMERICAN  INVESTMENT  A 

LOAN  CO. 

(Supreme  Court  of  Oeoncia.     July  23, 1894.) 

Lbvt  on  Laxd  —  DstcRiPTioic  IN   EirrsT   akb 

SBBKIPF'S  DeBD— DKCCHTAINTT  —  COKVBTANOS 
UNDEH  POWBB— DBVISE— I.1ATBST  AllBIOUITT. 

1.  Tlie  evidence  showing  that  the  land  in 
Vineville  district  whfch  the  constable  intended 
to  seize  by  virtue  of  a  tax  fi.  fa.,  wai  a  lot  con- 
sisting of  two  acres  adjoining  several  adjacent 
owners,  one  of  whom  was  Ross,  alias  Hollintn- 
worth,  a  description  in  the  entry  of  levy,  and  in 
the  conveyance  sulMeqnentl^r  made  by  the  sheriff, 
was  too  vagne  and  uncertain,  the  whole  descrip- 
tion being  as  follows:  "One  acre  of  land,  more  or 
less,  in  the  Vineville  district  adjoining  the  prop- 
erty of  W.  T.  HoiliuKsworth  and  Ben  Ross."— 
and  the  land  of  Ross,  alias  Hollingsworth,  being 
so  situated  as  to  malce  the  description  equally  as 
applicable  to  various  other  acres  as  it  wonld  be  to 
the  premises  which  the  oflScer  intended  to  seize. 

2.  Where  the  owner  in  fee  of  one  undivided 
half  of  certain  premises  is  the  executrix  of  the 
deceased  owner- of  the  other  half,  and  besides  be- 
ine  tenant  for  life,  under  his  will,  relatively  to 
that  half.  Is  empowered  by  the  will  to  sell  in  fee, 
as  executrix,  for  reinvestment,  a  conveyance 
made  by  her  of  the  whole  premises  in  fee  to  a  par- 
chaser,  which  makes  no  meutim  of  her  execu- 
torship, and  does  not  refer  to  the  will,  or  to  any 
power  derived  therefrom,  bnt  purports  to  be  a 
cfinveyance  made  in  ber  own  rignt  as  sole  owner, 
passes  no  title  to  the  purchaser,  as  against  the 
rights  of  remainder-men  under  the  will.  Such 
conveyance  is  effective  to  pass  her  own  undivided 
interest  together  with  her  life  estate,  bnt  no  more. 

3.  A  devise  by  a  curviving  tenant  in  com- 
mon, her  deceased  husband  having  been  her  co- 
tennnt  in  which  she  gives  her  half  interest  in  a 
tract  of  land,  describing  it  as  the  tract  on  which 
she  now  lives,  "said  half  interest  having  been 
conveyed  to  me  by  deed  made  jointly  to  myself 
and  my  deceased  husbnnd  •  •  *  by  E.  H. 
Bloodworth.  the  other  half  interest  in  said  lands 
having  been  conveyed  to  my  said  husband."  im- 
ports on  its  face  a  gift  of  ail  the  interest  whidi 
she  derived  from  Bloodworth  by  the  deed  referred 
to.  including  her  half  of  the  entire  tract  as  de- 
scribed in  that  deed.  In  this  respect  there  is  no 
ambiguity  on  the  face  of  the  devise,  and  a  intent 
ambiguity,  raised  by  extrinsic  evidence  showing 
that  previously  to  the  execution  of  the  will  the 
testatrix  had  sold  and  conveyed  a  small  portion 
of  the  tract  to  another  person,  wonld  be  no  rea- 
son for  not  applying  In  favor  of  a  bona  fide  pnr- 
cfaaser.  who  purchased  without  notice  of  such  sale 
and  conveyance,  the  statutes  giving  priority  to  a 
junior  recorded  deed  over  a  senior  unrecorded 
deed;  and  that  statute  applies  where  the  senior 
deed  was  made  by  the  testatrix,  and  the  Junior  by 
her  devi»ee. 

4.  There  was  no  error  affecting  the  substan- 
tial merits  of  the  controversy,  and.  under  the 
focts,  no  legal  result  was  possible,  except  the  one 
which  was  reached  by  directing  a  verdict  in  fa- 
vor of  the  plaintiff  below. 

(Syllabus  by  the  Court) 

Krror  from  superior  court,  Bibb  county; 
C.  C.  Smith,  Judge. 

Action  by  the  American  Investment  & 
Loan  Company  of  Macon.  Ga.,  against  H.  S. 
Holder.  Judgment  for  plaintiff,  and  defend- 
ant brings  eiTor.    Affirmed. 

The  following  is  the  official  report: 

The  issue  In  this  case  was  between  the 
American  Investment  &  Loan  Company  of 
.Uacon,  Ga.,  and  H.  S.  Holder,  as  to  the  title 
to  two  acres  of  land.  The  Jury  found  for 
plaintiff,  the  investment  and  loan  company, 
that  the  title  to  the  two  acres  In  question 
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was  perfect  In  plaintiff,  and  that  the  deeds 
and  muniments  of  title  offered  In  evidence 
to  support  defendant's  title  were  Told,  and 
that  the  same  be  canceled.  The  following, 
among  other  things,  appeared  for  plaintiff: 
In  June,  1874,  E.  H.  Bloodworth  conveyed  to 
Sarah  E.  and  Q.  C.  S.  Johnson  a  tract  of 
land,  being  125  acres,  more  or  less.  In  Bibb 
county,  part  of  the  Macon  reserve,  on  the 
west  side  of  the  Ocmulgee  river,  and  also 
75  acres,  another  portion  of  the  same  re- 
serve. By  his  last  will,  dated  Fd)ruary  28, 
1877,  a.  C.  S.  Johnson  directed  that  his  ex- 
ecutrix (his  wife,  Sarah  E.  Johnson)  should 
pay  his  debts,  and  for  this  purpose  might 
sell  any  part  or  all  of  his  estate,  real  and 
personal,  if.  In  her  discretion,  it  should  be- 
come necessary  or  expedient.  He  made  a 
number  of  bequests  to  children  previously 
provided  for,  and  bequeathed  to  his  wife, 
for  life,  the  residue  of  his  estate,  directing 
"that  she  have  full  and  entire  control  of  the 
same  for  and  during  her  natural  life,  with 
power  to  sell  any  part  of  or  the  whole  of  the 
same,  and  to  reinvest  the  proceeds  in  other 
lllte  property."  He  further  directed  that  at 
the  death  of  his  wife  the  property  given  to 
ber  for  life  be  equally  divided  between  his 
-daughters,  Minnie  and  Callie,  and  his  step- 
daughter, Hattle  Tinsley,  and  that,  in  the 
event  either  of  them  die  without  a  natural 
heir,  her  stiare  should  be  equally  divided  be- 
tween the  survivors.  Sarah  B.  Johnson,  by 
will  dated  February  12,  1883,  devised  to  her 
three  children,  T.  D.  Tinsley,  Hattle  Tinsley, 
and  Minnie  Johnson,  her  half  Interest  in  the 
tract  of  land  deeded  to  her  and  her  hus- 
t>and  by  Bloodworth.  She  appointed  Lofton 
execQtor.  Un  March  3,  1884,  a  tax  fi.  fa.  for 
taxes  dae  for  1883  by  Mrs.  Johnson  was 
levied  on  the  land,  described  In  the  sheriff's 
deed  made  under  the  levy  as  "all  that  lot 
of  land  situated,  lying,  and  being  In  the 
Howard  district  of  said  county,  known  in 
said  district  as  the  'Place  of  Mrs.  Sarah 
Johnson,'  containing  175  acres,  more  or  less, 
agreeably  to  original  survey."  The  sheriff's 
deed,  made  April  1,  1884,  conveyed  the  land 
to  the  board  of  county  commissioners  of 
Bibb  county.  On  February  IS,  1885,  the 
board  of  county  commissioners,  by  quitclaim, 
conveyed  the  land  bought  by  them  as  the 
property  of  Mrs.  Johnson  to  H.  S.  Holder. 
On  April  28,  1888,  Holder  conveyed  to  Lof- 
ton, executor  of  Mrs.  Johnson,  the  land,  de- 
scribed in  the  deed  as  175  acres  more  or  less 
of  land  in  the  Howard  district  In  said  coun- 
ty, and  known  as  the  "Mrs.  S.  E.  Johnson 
Place."  It  was  recited  in  this  deed  that  Lof- 
ton, for  the  benefit  of  the  estate  of  Mrs.  S. 
E.  Johnson  and  Q.  0.  S.  Johnson,  had  re- 
funded the  taxes,  with  interest  and  cost; 
that  one  half  Interest  In  the  land  had  been 
the  property  of  G.  C.  S.  Johnson,  and  the 
other  half,  of  the  estate  of  Mrs.  S.  E.  John- 
son, as  would  appear  by  the  dispositions  made 
thereof  In  the  wills  of  Johnson  and  Mrs. 
Johnson;  and  that  the  purpose  of  this  deed 


was  to  restore  the  title  of  the  land  to  the 
condition  existing  at  the  time  of  the  tax 
■ale,  and  subject  to  the  wills  of  Johnson  and 
Mrs.  Johnson.  On  October  14,  1890,  Lofton, 
as  executor  of  the  will  of  Mrs.  Johnson, 
made  his  deed  to  J.  J.  Cobb,  a  J.  Toole, 
George  W.  Duncan,  and  T.  W.  Ellis.  This 
deeu  recited  the  deed  last  above  mentioned, 
and,  further,  that  the  legatees  under  the  wiii 
of  Mrs.  Johnson  having  sold  and  conveyed 
all  their  Interest  in  the  lands  belonging  to 
Mrs.  Johnson  to  said  Cobb,  Toole,  Duncan, 
and  Ellis,  this  deed  was  made  to  signify 
the  executor's  assent  to  the  vesting  of  the 
legacies  nnder  the  will  of  Mrs.  Jolmaon,  and 
for  conTeylng  any  Interest  that  may  have 
come  to  Lofton  as  execntor.  The  land  was 
described  as  "In  theVineville  district,  kno^rn 
as  'Parts  of  Lot  One  and  Two  of  the  Macon 
Reserve,  West  of  the  Ocmulgee  Rlrer,  and 
I'art  of  Lot  351,  in  13th  District,'  aU  in  Bibb 
county,  said  state,  *  •  •  being  the  same 
property  conveyed  by  B.  H.  Bloodworth  to 
Sarah  K.  and  G.  C.  S.  Johnson  on  June  16. 
1874,  •  •  •  and  supposed  to  contain  150 
acres,  more  or  less,  except  one  acre  sold  to 
the  Central  Railroad,  one  acre  to  Onsley  et 
al.,  about  four  acres  to  Frank,  and  aboat 
three  and  a  half  acres  to  Mrs.  Riley."  At 
various  dates  in  1890,  Callie  P.  Johnson. 
Hattle  E.  Lancaster  (formerly  Tinsley). 
'I'homas  D.  Tinsley,  and  Minnie  M.  Johnson 
conveyed  to  Cobb  and  others  their  interest 
in  the  lands,  as  devised  by  the  wills  of 
Johnson  and  Mrs.  Johnson;  and  through 
Cobb  et  al.,  by  various  conveyances,  the  title 
came  down  to  the  plaintiff.  For  defendant. 
It  appeared  In  evidence,  among  other  things, 
that  on  January  14,  1879,  Mrs.  Johnson  con- 
veyed to  Irwin  Haslln  two  acres  of  the  land 
deeded  by  Bloodworth  to  her  and  her  hus- 
band. This  deed  was  recorded  in  September, 
18U2.  On  July  1,  1892,  Irwin  Haslln  deeded 
the  two  acres  to  H.  S.  Holder. 

The  motion  for  new  trial  was  apon  the- 
general  grounds  that  the  verdict  was  con- 
trary to  law,  evidence,  etc.  Also  because  the 
court  erred  in  ruling  out  the  following  evi- 
dence offered  by  defendant:  Witness  T.  E. 
Merritt  was  asked,  "Did  you  have  any  con- 
versation with  Mrs.  S.  E.  Johnson  in  refer- 
ence to  these  lands  in  dispnteT"  An  objec- 
tion on  the  ground  of  irrelevancy  was  sus- 
tained. Defendant  proposed  to  prove  by  this 
witness  that  he  had  conversation  with  Mrs. 
Johnson  while  she  was  in  possession  of  the 
unsold  portion  of  the  Johnson  tract  and 
while  she  admitted  having  sold  these  two 
acres  to  Uaslin.  The  error  alleged  Is  that 
declarations  in  disparagement  of  the  allied 
title  In  Mrs.  Johnson  as  to  the  two  acres  In 
dispute,  were  admissible,  especially  when 
made  to  a  third  party,  in  no  way  interested 
in  the  question  at  issue.  Error  in  ruling  out 
the  testimony  of  T.  D.  Tinsley  to  the  same 
effect  as  the  above,  and  as  follows:  "Had 
your  mother  sold  any  land  before  this  time? 
A.  Yes,  sir;   she  sold  some,  and  exchanged 
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some;    ahe  exchanj^ed  part  of  tbe  extreme 
onstern  portion  to  Mrs.  RUeTi  and  she  sold 
tour    acteft—   (Objection;   sustained.)"    The 
error  alleged  is  that  this  evidence  would 
have  shown   a   material   reduction  in  the 
acreage  of  the  Johnson  tract,  and  that,  there- 
fore,  the   plaintiff's  deeds   could  not  cov- 
er that  tract,  as  originally  conveyed,  and, 
further,  that  it  would  have  established  an 
acquaintance  In  the  various  sales  of  Mrs. 
Johnson  by  all  those  who  were  entitled  to 
question  their  legality.    Error  in  refusing  to 
allow  defendant  to  show  by  Tlnsley  that  the 
two  acres  in  dispute  were  never  bargained 
or  conveyed  by  him  as  one  of  the  heirs  of 
Mrs.  Johnson,  the  error  alleged  being— First, 
that  the  deeds  offered  by  plaintiff  were  am- 
biguous upon  their  face,  and  therefore  parol 
evidence  was  admissible  to  show  that  they 
did  not  convey  the  premises  in  dispute;  sec- 
ond, that.  If  they  covered  the  disputed  land, 
it  was  only  by  Implication,  and  parol  evi- 
dence would  be  admissible  to  rebut  that  im- 
plication, as  a  latent  ambiguity,  especially 
in  view  of  the  f&ct  that  the  oral  testimony 
of  plaintiff's  president  admitted  that  a  tract 
adjoining  tbe  disputed  premises,  and  form- 
ing  one  of  Its  boundaries,  was  not  covered 
by  their  purchase.    The  deed  from  Tlnsley 
and  others  described  the  land  as  "all  that 
tract  or  parcels  of  land  lying  and  being  in 
the   Vineville  district,   known  as  'Parts  of 
Jx>t  Une  and  Two  of  the  Macon  Reserve, 
West  of  the  Ocmulgee  River,  and  a  Part 
of    Lot   861,    in   the    13th   District,'    aU    In 
Bibb  county,   said  state,   and  bounded  on 
the   east   by  the   Macon  &  Western   (now 
the    Atlanta  Division  of   the  Central   Kail- 
road)   Railroad,   on  the  south  by  lands  of 
Huff,  trustee,  on  the  west  by  lands  of  the 
estate  of  Peter  Solomon  and  Henry  J.  Berk- 
ner,  and  on  the  north  by  lands  of  Walter 
u.  Holt,  being  ttte  same  property  conveyed 
by  B.  H.  Bloodworth  to  Sarah  B.  and  O.  C. 
S.  Jobnaon.'June  16,  1874,  and  recorded  in 
Book  X,  page  77,  and  supposed  to  contain 
150  acres,  more  or  less,  except  one  acre  sold 
to  tbe  Central  Railroad,  one  acre  to  Ousley 
■et  ai.,  about  four  acres  to  Frank,  and  about 
three   and   one-half  acres   to  Mrs.   Riley." 
hlrror  in  ruling  out  the  testimony  of  T.  O. 
Green,  going  to  show  that  the  general    rep- 
utation of  the  neighborhood  was  that  the 
land  in  dispute  was  the  land  of  the  defend- 
ant.   The  error  alleged  la  that  plaintiff  wit- 
ness Sims,  president  of  plaintiff,  having  de- 
nied  any  knowledge  of  Holder's  claim,  it 
was  entirely  competent  to  show  the  general 
knowledge    in    tbe    neighborhood   of  that 
claim.    Ifirror  in  ruling  out  sheriff's  deed, 
witb  Its  attached  fl.  fa.  and  accompanying 
levy;    the  grounds  of  objection  by  plaintiff 
being  excessive  levy  and  InsuflSdent  descrip- 
tion.   The  attached  fi.  fa.  Issued  against  Ir- 
win Hamlin  for  two  dollars,  state  and  coun- 
ty tax  for  WSi.   The  levy  was  on  "one  acre 
of  land,  more  or  less,  is  the  Vineville  dis- 
trict, adjoining  the  property  of  W.  T.  Hol- 


llngsworth  and  Ben  Ross,  levied  on  as  the 
property  of  the  defendant,  Irwin  Haslin,  to 
satisfy  the  within  fl.  fa.  and  cost.  February 
25,  1SS5."  The  sheriff's  deed  was  dated 
May  25,  1886;  recited  the  foregoing  levy  in 
terms,  and  the  offer  of  the  lot  on  the  day  of 
sale,— first  one-fourth,  then  one-half,  then 
three-fourths,  and  then  the  entire  lot  being 
offered.  No  bids  being  received,  except  on 
the  entire  lot,  the  same  was  knocked  off  to 
H.  S.  Holder  for  |».30.  The  deed  then  pur- 
ported to  convey  to  Holder  all  that  lot  of 
land  In  the  Vineville  district  of  said  county 
known  in  said  district,  •  •  •  containing 
one  acre,  more  or  less,  agreeably  to  the  orig- 
inal survey.  Recorded  May  18,  1886.  The 
error  alleged  Is  that  having  shown  the  iden- 
tity of  Haslin  and  Hasten,  and  the  identity 
of  the  land  sold  with  that  conveyed  to  Has- 
lin, by  various  witnesses,  and  by  the  real 
defendant  In  execution,  it  was  competent  evi- 
dence to  go  to  the  jury  in  explanation,  at 
least,  of  Holder's  possession.  Further,  that. 
It  being  a  recorded  deed,  It  could  not  be 
withheld  from  the  jury,  unless  attacked  for 
forgery  or  for  fraud,  but  should  have  gone 
In,  subject  to  the  court's  instruction.  Fur- 
ther, that  the  right  to  attack  a  tax  deed  is  a 
personal  one,  and  plaintiff  has  not  shown  it- 
self to  be  in  privity  with  the  defendant 
whose  property  was  sold.  The  constable 
who  made  the  levy  of  this  tax  fl.  fa.  testi- 
fied, among  other  things,  that  he  was  bother- 
ed to  find  Haslin,  because  he  went  by  two 
name»-"Uaslln"  and  "Haston";  and  Berk- 
ner  testified  that  Haslin  was  called  by  three 
or  four  different  names,— "Haslin"  and  "Has- 
ton." IjSrror  In  directing  a  verdict  In  favor 
of  plaintiff- First,  because  the  evidence  for 
plaintiff  was  not  plain  and  undisputed  in  its 
favor;  second,  this  was  not  such  a  case  as 
required  defendant  to  make  out  a  special 
defense,  the  burden  being  upon  plaintiff  to 
show  Its  right  to  the  disputed  premises; 
third,  defendant  contended  there  was  evi- 
dence of  his.  being  in  possession,  and  that 
was  a  fact  which  the  jury  alone  could  pass 
upon;  fourth,  defendant  contended  that  the 
deeds  of  plaintiff  are  ambiguous,  and  did  not 
cover  the  premises  in  disptrte.  There  was 
evidence  to  support  that  theory,  and  this 
also  was  a  question  for  the  Jury  to  pass 
upon;  and  this  would  be  true  whether  Mrs. 
Johnson  had  tbe  right  to  Convey  to  Haslin, 
or  not. 

Freeman  &  Grlswold,  for  plaintiff  In  error. 
H.  V.  Washington  and  Anderson  &  Ander- 
son, for  defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 


BBLL  et  aL  v.  6UNN  et  a1. 
(Supreme  Court  of  Georgia.    July  23,  1884.) 
Intkrpleader  Phoceedino— Parties. 
1.  Where  a  debtor  filed  a  petition  of  Inter- 
pleader against  his  creditor  and  several  of  ths 
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creditors  of  the  l»tter,  who  claimed  specific  lions 
upon  the  property  of  the  plaintiff  as  security  for 
their  demands,  and  paid  into  court  a  fund  to  stand 
in  lieu  of  the  property,  and  it  was  sought  to  eon- 
duct  the  proceeding  so  as  to  substitute  that  fund, 
for  all  purposes  with  reference  to  the  alleired  liens, 
for  the  property  itself,  the  creditor  of  the  plain- 
tiff was  a  necessary  party;  and  tlie  case  was  not 
ready  to  proceed,  and  be  finally  disposed  of  as  to 
any  of  the  parties  thereto,  until  he  was  served 
with  process,  or  had  acknowledged  service,  or  du- 
ly waived  it,  by  appearance  or  otherwise.  Until 
this  occurred,  the  court  could  not,  without  his  con- 
sent, pay  out  the  fund,  or  any  of  it,  either  upon 
the  liens  claimed  on  the  plaintiff's  property,  or  up- 
on a  prior  general  judgment  against  the  unserved 
defendant. 

2.  While  the  court  was  right  in  not  recog- 
nizing the  right  or  power  claimed  by  the  attor- 
neys for  one  of  the  lien  holders,  without  other  evi- 
dence of  its  existence  than  the  statement  in  their 
places  of  these  attorneys,  to  represent  the  absent 
defendant  (their  client's  debtor)  in  acknowledg- 
ing or  waiving  service  of  the  original  process,  or 
of  the  interpleading  petition  filed  by  themselves 
in  behalf  of  their  client,  the  court  did  err  in 
awarding  a  portion  of  the  fund  to  a  judgment 
creditor  of  the  absent  defendant  without  having 
him  properly  served  with  process  in  the  main  ac- 
tion, at  least. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Bibb  county;  C. 
L.  Bartlett,  Judge. 

Petition  by  P.  A.  and  Mrs.  M.  A.  Rosslter 
against  one  Gunn,  3.  T.  Bell  &  Son,  and  oth- 
ers, requiring  defendants  to  interplead.  On 
the  decree  rendered,  J.  T.  Bell  &  Son  bring 
error.     Reversed. 

The  following  is  the  official  report: 

In  Bibb  superior  court  there  came  on  to  be 
tried  the  case  of  P.  A.  and  Mrs.  M.  A.  Rossl- 
ter V.  Martin,  McCook,  Cherry,  Gunn  (agent), 
Bell  &  Son,  Eden  &  Co.,  Hanse,  and  Higley; 
the  same  being  upon  a  petition  requiring  de- 
fendants to  interplead  with  each  other,  and 
show  their  respective  claims  and  liens  upon 
the  fund  admitted  to  be  due  Higley,  as  con- 
tractor, for  building  a  house  for  Mrs.  Rosslter. 
There  had  previously  been  passed  a  consent 
order  requiring  all  the  defendants  to  inter- 
plead and  set  up  their  respective  claims  to 
the  fund  ordered  paid  into  court,  the  order 
reciting  that  the  respective  liens  should  at- 
tach to  the  fund  in  lieu  of  the  property;  and 
in  pursuance  thereof  the  money  was  paid 
to  the  clerk,  all  the  defendants  being  enjoined 
from  proceeding  further  against  plaintiff. 
Bell  &  Son  filed  their  claim,  setting  up  that 
they  were  entitled  to  a  Hen  for  lumber  and 
material  famished  to  Higley  for  use  In  erect- 
ing the  house;  that,  in  accordance  with  the 
statute,  they  had  filed  their  lien  against  the 
property,  which  was  of  record,  and  all  of 
which  was  done  within  three  months  after 
the  completion  of  the  work  for  which  the 
material  was  furnished;  that  they  gave  no- 
tice to  plaintiffs,  stating  the  amount^ due 
them  (Bell  &  Son),  before  plaintiffs  had^set- 
tled  with  Higley;  that  they  had  fully  com- 
pleted their  contract  for  furnishing  the  ma- 
terial to  Higley;  and  that  they  had  taken  no 
personal  security  for  their  claim.  They 
prayed  for  Judgment  against  Higley,  alleged 
that  their  claim  was  the  highest  and  beat 


Hen  on  the  fund,  and  prayed  that  It  be  award- 
ed to  them  in  satisfaction  of  their  account, 
as  far  as  the  fund  would  go.  The  amount 
of  their  claim  was  $338.95;  and  the  amount 
of  the  fund,  $315.45.  Eden  &  Co.,  by  their 
interpleader,  set  up  a  similar  Uen,  and  made 
similar  prayers.  Neither  of  these  liens  had 
been  foreclosed.  Mrs.  Gunn  claimed  under 
an  execution  against  Higley,  npon  which  a 
garnishment  had  been  served  upon  Rosslter. 
The  claim  of  Martin  was  similar.  The  claim 
of  McCook  was  of  a  laborer's  Hen,  which  had 
not  been  foreclosed.  What  the  claim  of 
Hanse  was,  does  not  appear  from  the  record, 
and  no  pleading  by  Hanse  is  specified  as  ma- 
terial to  be  transmitted  to  this  court,  al- 
though the  bill  of  exceptions  states  that 
Hanse  filed  an  interpleader.  The  nature  of 
the  claim  of  Hanse  is  not  stated  In  the  bill 
of  exceptions.  Cherry  does  not  appear  to 
have  pleaded  at  all,  and  was  not  awarded 
anything.  The  claims  of  Martin  and  Mc- 
Cook w«w  allowed  by  consent  of  all  partien. 
Upon  the  call  of  the  case,  Ounn,  ageni. 
moved  that  the  fund  be  ordered  paid  upon 
his  claim,  first  paying  the  cost  of  court. 
Presumably,  Gunn  was  agent  for  Mra.  Gunn. 
The  interpleader  Is  In  her  name,  and  the 
execution  in  favor  of  Gunn,  agent,  without 
stating  for  whom  he  was  agent.  She  alleged 
that  she  held  the  judgment  on  which  the 
execution  was  issued.  This  motion  wa;: 
made  upon  the  ground  that  Higley  was  not 
a  party  to  the  case  before  the  court,  as  the 
original  papers  showed  no  su^lce  upon  bim. 
Whereupon,  M.  D.  Jones  stated  to  the  court. 
In  his  place:  That,  when  the  petition  was 
filed,  Higley  came  to  Jonea  &  Dasher,  of 
which  firm  Jonea  was  a  metnl>er,  to  secure 
their  services  as  his  attorneys.  That  they 
told  him  they  represented  Bell  ft  Son,  Hanse, 
and  Eden,  all  of  whom  were  claiming  liens 
against  Mrs.  Rosslter,  on  account  of  work 
done  and  material  famished  for  Higley  up- 
on the  house.  That  Higley  fully  and  dear- 
ly understood  that  Jones  &  Dasher  repre- 
sented these  parties,  and  stated  that  he  de- 
sired their  services,  notwithstanding  the  fart 
that  they  represented  other  parties;  that  he 
had  no  fight  to  make  against  Bell  &  Son, 
Hanse,  and  Eden,  but  desired  to  see  their 
claims  paid.  That  under  these  circumstances 
he  employed  Jones  &  Daaher  as  his  attor- 
neys In  the  case,  and  they  have  since  repre- 
sented him.  That,  when  the  consent  ordtf 
requiring  the  defendants  to  interplead  was 
taken,  Jones  &  Dasher  then  and  there  ap- 
peared for  Higley,  and  disputed  with  plain- 
tiffs' attorneys  as  to  the  amount  to  l>e  paid 
Into  court,  finally  agreeing  to  the  sum  which 
was  actually  paid  in.  That,  In  taking  the 
said  consent  order,  Jones  ft  Dasher  repre- 
sented Higley,  and  it  was  only  through  over- 
sight that  their  names  were  not  signed  to 
the  consent  decree  as  his  attorneys,  but  in 
point  of  fact  they  had  represented  him,  and 
appeared  for  him,  and  agreed  to  the  consent 
order  as  his  attorneys.    Jones  ft  Dasher  also 
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offered  to  acknowledge  serrlce  for  Hlgley 
upon  the  Interventions  filed  by  Bell  &  Son, 
Eden,  and  Hanse,  and  did  acknowledge  serv- 
ice for  said  parties  in  open  court  Xtiey  also 
filed  in  court,  as  Higley's  attorneys,  a  state- 
ment of  the  above  facts,  and  therein,  for 
him,  waived  service,  notice,  etc.  The  court 
granted  the  motion  of  Gunn,  agent,  and,  by 
written  Judgment,  ordered  the  fund  to  be 
paid  to  Hanse,  McCook,  Martin,  and  Gunn, 
agent,  after  paying  cost  and  attorney's  fees. 
This  Judgment  having  been  taken,  Jones  & 
Dasher  proceeded  to  give  in  evidence  upon 
the  claims  of  Bell  &  Son  and  Eden  &  Co. 
against  Higley;  and,  the  evidence  having 
been  submitted,  the  court  refused  to  permit 
Bell  &  Son  or  Eden  &  Co.  to  set  up  or  fore- 
close their  Hen  against  the  fund  in  court,  or 
the  premisec  of  Mrs.  Rosslter,  but  directed 
a  verdict  in  their  favor  against  HIgley. 

Bell  &  Son  excepted,  and  make  the  follow- 
ing allegations  of  error:  (1)  The  Judgment 
of  the  Judge  presiding  should  not  have  been 
granted,  without  first  submitting  the  matters 
contained  therein  to  the  verdict  of  a  Jury; 
said  Judgment  covering,  as  It  does,  certain 
facts  at  Issue  In  the  case,  and  not  being 
purely  questions  of  law,  to  be  decided  by 
the  court  (2)  Because  it  appears  from  the 
records  In  said  case  that  the  Judge  segre- 
Kiited  or  divided  the  case,  deciding  part  of 
it  by  a  written  Judgment,  and  allowing  oth- 
er portions  of  the  case  to  proceed  to  a  ver- 
dict by  the  Jury;  and  movant  says  that  the 
court  should  either  have  decided  the  whole 
<-ase,  or  allowed  the  Jury  to  decide  the  same. 
(3)  Because  the  Judgment  of  the  court  was 
rendered  on  the  Idea  that  X.  D.  Higley  was 
not  a  party  to  said  litigation,  and  yet  the 
court  proceeded  to  render  a  Judgment  appro- 
priating money  belonging  to  said  defendant 
N.  D.  Higley,  which  movant  says  was  error, 
unless  Higley  was  a  proper  party  to  such 
litigation.  (4)  Because  the  court  in  render- 
ing its  Judgment,  did  so  on  the  idea  that  N. 
D.  Higley  was  not  a  proper  party  to  the 
case,  and  yet  said  court  treated  said  Higley 
as  a  party  to  the  same  by  allowing  a  portion 
of  said  case  to  proceed  to  a  verdict  and  Judg- 
ment against  said  Higley.  (5)  Because  the 
court  erred  In  holding  and  deciding  that 
X.  D.  Higley  was  not  a  party  to  said  litiga- 
tion, for  the  reason  that  said  Higley  had  al- 
ways been  present  and  represented  by  coun- 
sel throughout  said  litigation,  and  had  con- 
sented to,  ratified,  and  acquiesced  in  all  the 
orders.  Judgments,  and  proceedings  had  in 
said  case.  (6)  Because  the  court  erred  in  not 
holding  and  deciding  that  N.  D.  Higley  was 
a  proper  party  to  said  litigation,  and  par- 
ticularly as  to  the  claim  of  T.  J.  Bell  &  Son, 
l>ecause,  through  his  counsel.  In  open  court, 
said  N.  D.  Higley  acknowledged  service  In 
writing  of  said  claim,  making  all  necessary 
waivers,  and  from  the  further  fact  that  N. 
P.  Higley  was  all  the  time  a  proper  party 
to  said  litigation,  being  present  by  his  coun- 
«€\,   adopting  and  ratifying  all  proceedings 


therein,  even  without  such  formal  written 
acknowledgment  of  service.  But  movant 
says  that  when  said  Higley,  by  his  counsel, 
did  propose  to  place  the  question  beyond 
doubt  as  to  whether  he  was  a  party  to  said 
case,  by  a  written  acknowledgment  In  open 
court  he  had  the  right  to  do  so,  and  cer- 
tainly, after  such  acknowledgment,  he  was  a 
legal  and  proper  party  to  said  case.  (7)  The 
court  erred  in  rendering  said  Judgment,  and 
In  not  decreeing  said  money  to  T.  J.  Bell  & 
Son  and  the  other  Hen  men,  for  the  reason 
that  they  held  material  men's  lien  for  sup- 
plies used  In  constructing  plaintiff's  bouse, 
and  which  claim  of  lien  was  of  higher  dig- 
nity than  the  other  claims  In  said  case,  to 
which  the  court  awarded  the  money.  Mov- 
ant says  that,  this  case  being  a  question  of 
Interpleader  between  various  creditors  and 
Uen  claimants  of  N.  D.  Higley  to  a  fund 
placed  In  court  by  petitioner  In  lieu  of  the 
property,  the  court  should  have  rendered 
Judgment  according  to  the  legal  priority  of 
the  respective  claims  before  the  court  as  the 
same  stood  at  the  filing  of  the  original  peti- 
tion in  this  case,  and  should  have  preserved 
the  liens  of  each  of  the  defendants  In  saiif 
case  as  they  stood  when  the  petition  was 
filed,  and  should  have  awarded  the  money 
accordingly.  And  when  the  defendant  cred- 
itors were  brought  Into  court  on  the  petition 
of  the  debtor  of  their  debtor,  and  all  such 
defendants,  by  the  petition  and  by  consent, 
agreed  to.Interplead  as  to  the  fund  paid  into 
court  no  Hen  claimant  was  required  to  re- 
duce his  claim  of  lien  to  Judgment  by  any 
outside  or  independent  proceeding,  but  could 
set  the  same  up  by  interpleader,  and  was  en- 
titled to  have  his  priority  of  lien  preserved, 
and  the  money  awarded  accordingly. 

Jas.  H.  Blount  Jr.,  A.  Dasher,  and  M.  D. 
Jones,  for  plaintiffs  in  error.  Hardeman, 
Davis  &  Turner,  Ryals  &  Stone.  Freeman  & 
Griswold,  and  Dessau  &  Hodges,  for  defend- 
ants in  error. 

PER  CURIAM.     Judgment  reversed. 


NANCE  V.  WINSHIP  MACH.  CO. 

(Supreme  Coart  of  Georgia.    July  23.  1894.) 

OUABAXTOK  or  NOTE  —  DiSCHARQB  —  FAILrRB  TO 

Bmxo  SciT — CaLLATERAL  SEcntiTT  —  Rbleass 
BT  Failure  to  Pile  Papers— Plea  or  Settlk- 

MEST— ScrPICIESCT. 

1.  In  Gforgia,  a  general  guarantor,  for  valiii-. 
who  KuarantieH  payment  of  a  promiDiiory  note  at 
maturity,  is  not  diRcfaarged  by  mere  failure  of  the 
creditor  to  briiiK  suit,  or  to  proceed  aeainst  the 
maker  of  the  note,  nIthouKh  the  maker  becomes  iu- 
aolrent,  or  some  obstaele,  such  as  sale  and  n>- 
mqgl^l  of  personalty,  arises  to  the  effective  on- 
forcemeat  of  a  collateral  security  held  by  tiie 
creditor;  the  creiiitor  himself  taking  no  part  in 
producing  the  inwjlvency,  or  in  creating  the  ob- 
stacle, and  the  guarantor  having  given  no  notice 
to  sue,  or  to  proceed  otherwise.  And  the  guaran- 
tor is  subject  to  suit,  although  no  salt  has  be^n 
brought  against  the  maker. 

2.  Sudi  a  guarantor  is  not  discharged  by  rea- 
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son  of  the  creditor's  brini^ng:  an  action  of  trorer 
against  a  third  person  to  recover  property  whldi 
the  maker  of  the  note  had  sold  to  that  person; 
this  property  being  tie  consideration  for  which 
the  note  was  given,  and  the  title  to  which  the 
creditor  retained  as  security  for  payment.  Had 
the  creditor  succeeded  in  this  action,  the  result 
would  have  been  beneficial  to  the  guarantor,  as 
well  as  to  himself.  The  suit  was  consistent  with 
the  contract  of  conditional  sale,  and  with  the 
contract  to  pay  embraced  in  the  note,  inasmuch 
as  such  actions  are,  in  this  state,  one  mode  of 
enforcing  payment  in  cases  of  conditional  sales. 

3.  A  plea  of  settlement,  without  setting  out 
either  the  terms  of  the  settlement,  or  its  agreed 
result  as  to  release,  discharge,  satisfaction,  or  ex- 
tinguishment of  the  liability  sought  to  be  enforced 
by  the  action,  sets  forth  no  defense. 

4.  A  guarantor  who  binds  himself  for  the 
payment  of  a  promissory  note  given  for  the  price 
of  personal  property  sold  by  the  payee  to  the 
maker  of  the  note,  with  a  reservation  of  title,  is 
discharged  by  failure  of  the  payee  to  have  the 
contract  of  conditional  sale,  which  was  in  writ- 
ing, dnly  recorded;  the  maker  of  the  note  having 
subsequently,  and  while  the  instrument  was  un- 
recorded, sold  the  property  to  a  bona  fide  purchas- 
er for  value,  whereby  it  became  lost  to  the  payee, 
and  incidentally  to  the  guarantor,  as  security  for 
the  debt 

(Syllabus  by  the  Court) 

Error  from  superior  court.  Hart  county; 
Hamilton  McWhorter,  Judge. 

Action  by  the  Winahip  Machine  Company 
against  J.  L.  Trance.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reyersed  In  part 
and  af&rmed  In  part 

Following  Is  tbe  official  report: 

The  Winshlp  Machine  Company  sued  Nance 
as  guarantor  on  three  promissory  n()tes  dated 
September  7,  1885,  and  due,  respectively,  on 
December  20,  1SS5,  October  20,  1886,  and  De- 
cember 20,  1880.  Tbe  declaraUon  alleges  that 
Smltb  tbe  maker  of  tbe  notes,  is  Insolvent 
and  a  nonresident  of  tbe  state.  Each  of  tbe 
notes  stipulates  that  tbe  title  to  a  gin,  feeder, 
condenser,  and  press,  for  wblcb  it  is  given, 
shall  remain  in  tbe  Wlnahlp  Macblne  Com- 
pany until  this  note  Is  paid  in  full.  On  each 
Is  the  following,  signed  by  defendant:  "For 
value  received,  we  guaranty  the  payment  of 
this  note,  and  waive  protest  and  notice  of  pro- 
test" The  defendant's  special  pleas  were 
stridden,  on  motion,  and  he  excepted.  These 
pleas  are.  In  brief,  as  follows:  "(1)  Plaintiff 
stood  by,  and  allowed  Smith  to  sell  out  and 
dispose  of  all  his  property,  and  leave  tbe 
country,  whereby  the  risk  of  defradant  was 
Increased.  (2)  To  protect  their  lien,  it  was 
necessary  to  have  tbe  notes  recorded  as  a 
mortgage;  and  It  was  plaintiff's  duty  towards 
defendant  to  do  this,  which  plaintiff  failed 
to  do.  which  failure  exposed  defendant  to 
greater  liability,  and  increased  his  risk.  (.'<) 
In  consequence  of  plaintifTs  faliura  to  have 
the  notes  recorded,  plaintiff's  lien  on  tbe  prop- 
erty was  lost,  the  same  was  sold  to  a  bona 
fide  purchaser, and  could  not  beheld  bounifeor 
the  payment  of  said  debt,  whereby  defendant 
was  Injured,  and  was  discharged  from  any 
and  all  legal  liability  to  pay  the  notes.    (4i 


There  la  no  legal  plaintiff  maintaining  said 
snit  (S)  On  or  about  the day  of  De- 
cember, ISSo,  defendant  and  plaintiff  had  a 
full  and  final  settlement  of  all  matters  and 
things  between  them,  which  settlement  in- 
cluded defendant's  liability  on  said  notes  sued 
on.  After  said  settlement,  defendant,  relying 
on  it,  took  no  steps  to  protect  himself  out  of 
Smith,  as  he  might  othaiwise  have  done,  am) 
had  no  Intimation  from  plaintiffs  that  the; 
still  claimed  that  he  was  still  boimd  on  tbe 
notes,  imtll  this  suit  was  filed.  Plaintiffs.  I>r 
their  own  action,  elected  to  rescind  tbe  tra<le 
under  which  tbe  machinery  was  sold,  and 
the  notes  taken,  by  bringing  an  action  of 
trover  in  Madison  superior  court  against  T. 
J.  Hunt,  who  was  at  the  time  in  posaessloo 
of  tbe  machinery,  and  on  the  trial  a  verdict 
was  rendered  against  plalntifCs;  and  defend- 
ant says  tbe  election  of  plaintiffs  to  bring  said 
trover  suit  was  an  election  of  legal  remedi<-s 
by  plaintiffs,  which  bound  them  to  that  reme- 
dy alone,  and  released  defendant  from  any 
liability  on  the  notes;  and,  further,  that 
bringing  said  trover  suit  amoimted.  In  law. 
to  a  rescission  of  the  contract  whereby  be 
was  released  from  all  liability  on  the  notes." 
(5)  Substantially  a  comblnatloD  of  the  second 
and  third  pleas.  "(6)  Defendant  Is  released 
from  any  and  all  liability  on  the  notes,  for  that 
plaintiffs  retained  the  title  to  the  machinery 
therein  described,  and,  by  their  negligence  and 
delay  In  prosecuting  suit  on  the  notes  agniniit 
tbe  maker,  tbe  machinery  was  lost  aa  securi- 
ty, tbe  same  having  been  sufficient  to  hare 
paid  said  debt  Smith  was  solvent  and  amply 
able  to  pay  the  notes  when  they  maturetl. 
and,  by  the  exercise  of  reasonable  diligence 
on  tbe  part  of  plaintiffs,  the  money  could  h.ave 
been  made;  but  by  negligent  delay  to  prose- 
cute suit  for  several  years  after  tbe  notes 
matured.  Smith  was  allowed  to  sell  out  all 
of  his  propei-ty,  and  leave  the  country.  Plain- 
tiff's suit  against  defendant  Is  Improperly 
brought,  for  the  reason  that  he  has  never 
sued  or  exhausted  tbe  maker,  and  has  no 
right  of  action  against  this  defendant  till 
then.  Plaintiff  did  not  notify  this  defendant 
or  call  on  him  to  settle  the  notes,  within  a 
reasonable  time  after  default  of  payment  on 
the  part  of  the  maker.  For  all  of  which 
reasons,  defendant  says  he  Is  not  liable.  (7) 
Tbe  suit  in  trover  before  mentioned,  and  tbe 
suit  on  the  notes,  are  not,  and  were  not  con- 
current remedies,  but  were  conflicting  and 
distinct;  and  the  election  of  plaintiff  to  brin.:: 
trover  was  such  an  election  as  debars  him 
from  bringing  a  subsequent  salt" 

P.  P.  Proffltt  and  A.  G.  McCurry.  for  plain- 
tiff in  error.  W.  S.  Hodges  and  L  C  Van 
Duzer,  for  defendant  In  error. 

PER  CURIAM.  Judgment  reversed  In 
part  and  in  part  aUirmed. 
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BA6WBLL  T.  TOWN  OP  LAWHHNOB- 

VILt.B. 

(Supreme  Coart  of  Georgia.    July  80,  1894.) 

AxESUATOXT  Act  — 'Sofpiciesot  of  Title — Mo- 

NiciPAL  Fowxaa— Pkohibition  of  Illboai, 

IdQUOK  Sales. 

1.  The  phrage,  "An  act  to  amend  the  seTeial 
acts  incorporating  the  town  of  Lawrenceville,"  is 
suflScientlj  descriptive  of  the  law  to  be  amended, 
the  amending  act  not  nndertalcing  to  expressly 
repeal  or  modify  any  of  the  provisions  contained 
in  the  acts  incorporating  the  town  of  Lawrence- 
TiUe,  but  only  adding  affirmative  legislation,  which 
might  have  been  constitntionally  enacted  with- 
out making  anr  reference  whatever  to  existing 
laws  touching  uiat  town,  the  sole  repealing  danae 
in  the  act  being  the  nsnal  general  clause  repealing 
all  conflicting  laws  and  parts  of  laws.  The  de- 
scriptive phrase  being  set  out  in  the  title  of  the 
act  it  was  nnnecessary  to  repeat  it  in  the  body 
of  the  same. 

2.  A  statutory  power  conferred  upon  a  munic- 
ipal corporation  "to  protect  the  health,  property 
and  person  of  the  citizens  of  the  town  and  to  pre- 
serve peace  and  good  order  therein,"  and  "to  make 
and  pass  all  needftil  orders,  by-laws,  ordinances, 
resolutions,  rules  and  regulations,  not  contrary 
to  the  constitution  and  laws  of  this  state,  and  to 
prescribe,  impose  and  enact  reasonable  fines  and 
penalties,"  etc.,  is  comprehensive  enough  and 
specific  enough  to  enable  the  corporation  to  pass 
and  enforce  an  ordinance  prohibitinK  any  person 
from  keeping  a  "blind  tiger,"  or  keeping  for  sale, 
barter,  or  exdiange  any  vinous,  Ebirituona,  or 
malt  liquors,  within  the  corporate  limits  of  the 
town,  there  being  no  law  of  the  state  which  pro- 
hibits or  makes  penal  the  acts  to  which  the  or- 
dinance applies,  and  it  not  api>earing  that  the 
county  in  whidi  the  town  is  situate  is  one  in 
which  liquors  could  lawfully  be  sold,  with  or 
without  license.  It  is  legitimately  within  the 
scope  of  general  police  powers  to  inhibit  the  keep- 
ing of  intoxicating  liquors  for  illegal  sale,  or  the 
keeping  of  places  for  conducting  such  sales. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Gwinnett  coun- 
ty;  N.  L.  Hutchlna,  Jndge. 

One  Bagwell  wa8  convicted  of  Tlolatlon  of 
an  ordinance,  and,  upon  the  oyerruUng  by 
the  superior  court  of  his  certiorari,  he  brings 
error.     Affirmed. 

The  following  la  the  official  report: 

Bagwell,  on  June  3,  1893,  was  tried  and 
convicted  In  the  mayor's  conrt  of  Lawrence- 
ville for  violation  of  an  ordinance  of  that 
town  known  as  the  "BUnd-Tlger  Ordinance." 
He  took  the  case  by  certiorari  to  the  supe- 
rior conrt,  where  his  certiorari  was  ov«n 
ruled,  and  to  this  he  excepted.  In  the  peti- 
tion for  certiorari  he  admitted  that  there 
was  snfflcient  evidence  to  authorize  the 
judgment  of  conviction,  but  insisted  that  the 
conviction  was  illegal  for  the  following  rea- 
sons: Because  the  ordinance  in  question 
never  has  been  adopted  by  the  present  board 
or  council.  The  court  trying  petitioner  ad- 
mitted that  a  new  council  was  elected  in 
.January,  1893,  for  the  ensuing  year,  and 
^ince  his  election  said  ordinance  has  not 
been  adopted  or  pnbUshed;  neither  was  the 
ordinance  in  question,  which  was  adopted 
in  October,  1892,  by  the  old  council,  ratified, 
approved,  or  made  the  ordinance  by  the  new 
and  present  council.  Second.  Because  the 
court   erred   In  allowing  the   ordinance  to 


be  used  as  evidence,  over  the  objectlor 
of  petitioner,  who  insisted  that  said  ordi- 
nance was  void  and  of  no  legal  effect  be- 
cause the  town  council  had  uo  authority  to 
pass  it  The  charter  under  which  said  coun- 
cil 'was  created  and  exists  confers  upon  the 
municipal  authorities  no  power  to  enact 
such  legislation,  and  It  Is  therefore  void. 
See  Acts  Gen.  Assem.  1882-83,  p.  366,  ap- 
proved September  17,  1883.  Third.  Because 
the  said  act,  known  as  the  "Act  to  amend 
the  act  Incorporating  Ijawrencevllle,"  etc., 
and  entitled  "An  act  to  amend  the  several 
acts  incorporating  the  town  of  Lawrence- 
ville, to  create  the  offices  of  mayor  and 
councilmen  and  to  declare  and  define  the 
powers  and  duties  of  the  same,  and  for  oth- 
er purposes,"  being  the  charter  under  which 
the  said  town  is  now  acting,  violates  the 
constitution  of  the  state,  and  Is  therefore 
void  and  of  no  legal  effect,  and  any  law  or 
ordinance  enacted  by  authorities  elected  and 
qualified  thereunder  Is  therefore  void.  Said 
act  is  unconstitutional,  and  therefore  void, 
because  it  contains  matter  different  from 
what  is  expressed  In  the  title  thereof,  and 
because  the  said  act  sought  and  seeks  to 
amend  all  the  prior  acts  In  reference  to  the 
town  of  Lawrenceville,  by  mere  reference  to 
the  titles,  in  fact  without  any  reference  to 
the  titles  even,  and  without  distinctly  de- 
scribing the  said  several  acts  sought  to  be 
amended,  and  without  giving  the  alterations 
to  be  made.  Fourth.  Because  the  court,  over 
the  objection  of  defendant's  counsel,  allow- 
ed the  Y^tness  John  Mills  to  testify  as  to  de- 
fendant's violation  of  said  ordinance  prior 
to  the  date  charged  in  the  warrant  and  affi- 
davit therefor,  under  which  he  was  arrested, 
to  wit.  May  80,  1893,  defendant  Insisting 
that  the  rule  applicable  in  state  cases,  to 
wit,  allowing  the  state  to  fix  the  time  of 
the  commission  of  the  alleged  offense  at  any 
period  or  date  within  the  statute  of  limita- 
tions, did  and  does  not  apply  to  cases  made 
against  violation  of  the  laws  of  municipal 
authorities.  From  the  answer  to  the  peti- 
tion for  certiorari  the  following  appears, 
among  other  things:  The  ordinance  In  ques- 
tion, after  being  ordained  by  the  council  at 
a  meeting  thereof  held  on  October  18,  1892, 
was  regularly  published  by  the  marshal  of 
the  town.  It  was  admitted  by  the  mayor 
that  the  ordinance  had  never  been  formally 
adopted  by  the  council  of  1893,  which  admis- 
sion was  coupled  with  the  fact  that  the 
same  bad  never  been  repealed  or  revoked. 
The  warrant  charged  defendant  with  having 
violated  tlje  ordinance  on  May  30,  1893,  and 
there  was  evidence  that  about  that  time  a 
witness  got  com  whisky  from  defendant  for 
which  he  was  to  pay;  that  he  had  got  liquor 
from  him  in  May,  1893,  and  paid  him  for  it; 
and  had  seen  others  drinking  at  defendant's 
place  of  business,  and  payinp  him  for  It,  but 
could  not  say  what  It  was  they  were  drink- 
ing. The  same  witness  testified  that  since 
October,  1892,  he  had  several  times  procure 
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ed  liquor  from  defendant  at  bis  place  of 
buslneso,  and  paid  lilm  for  It,  and  tliat'  de- 
fendant's place  of  business  was  in  Law- 
rencevllle.  The  ordinance  was  as  follows: 
"If  any  person  sliall  keep  a  'blind  tiger,'  or 
keep  for  sale,  barter  or  exctiauge  any  wine, 
brandy,  rum,  gin,  whisky  or  other  spiritu- 
ous or  malt  liquors  or  any  mixtures  of  such 
liquors,  within  the  corporate  limits  of  the 
town  of  Lawrenceville  (except  domestic 
wine  or  wine  for  sacramental  purposes), 
such  person  and  the  occupant  of  the  house 
or  other  place  of  business  for  the  time  be- 
ing, shall  seyerally  be  deemed  offenders,  and 
upon  conviction  thereof  shall  be  punished  as 
prescribed  in  ordiuance  No.  11,  of  the  by- 
laws of  the  town  of  LawrenceTllle." 

C.  H.  Brand,  for  plaintiff  in  error.    Sam  J. 
Winn,  for  defendant  In  error. 

PER  CURIAM.     Judgment  afBrmed. 


RICHMOND  &  D.  R.  CO.  T.  HERRINGTON. 

(Supreme  Court  of  Georgia.    July  30,  18d4.) 

Bbtibw  ok  Appbal  — Scfpicienot  op  Evidekcf. 

The  motion  for  a  new  trial  presenting  no 
qnestions  which  can  be  dealt  with  by  the  su- 
preme court,  except  those  arising  upon  the  gen- 
eral grounds  that  the  verdict  was  contrary  to 
law  and  the  evidence,  and  the  evidence  being 
sufficient  to  warrant  tiie  verdict,  no  reason  ap- 
pears for  setting  it  aside  after  its  approval  by  the 
trial  court. 
(Syliabug  by  the  Court) 

Error  from  superior  court,  Gwinnett  coun- 
ty; N.  L.  Hutchtns,  Judge. 

Action  by  Frances  H.  Herriugton  against 
the  Richmond  &  Danville  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

The  following  is  the  official  report: 

Mrs.  Herrington  sued  the  railroad  com- 
pany, alleging  in  brief:  On  the  afternoon 
of  February  7,  1891,  she  boarded  a  train  of 
defendant  for  the  purpose  of  going  to  Du- 
luth,  a  station  on  defendant's  road.  She 
had  with  her  a  little  grandchild,  six  years 
old,  a  little  hand  trunk,  a  bucl^et,  and  a 
basket.  The  conductor  took  up  her  ticket. 
Before  arriving  at  Duluth,  and  while  con- 
versing with  some  passengers  on  the  train, 
tiie  conductor  came  to  where  she  was  sit- 
ting, and  called  out,  "Here  is  the  place  you 
get  off,"  or  words  to  that  effect,  directing 
bis  remarks  to  her,  and  at  the  same  tinle 
picking  up  her  trunk.  Presuming  that  be 
would  not  deceive  her,  and  that  be  knew 
what  he  was  doing,  relying  upon*his  state- 
ment, she  immediately  got  up  from  her  seat, 
and,  taking  her  grandchild  by  the  band,  fol- 
lowed the  conductor  to  the  door  and  on  the 
platform.  When  she  arrived  on  the  plat- 
form, she  did  not  think  she  was  at  Duluth, 
as  the  appearance  of  the  place  was  unfa- 
miliar to  her,  and  she  told  the  conductor 
that  it  did  not  look  like  the  place  she  usual- 


ly got  off,  but,  it  being  dark,  she  could  not 
be  positive  whether  her  doubts  were  cor- 
rect or  not.  The  conductor  replied  tbat  they 
had  on  three  extra  coaches  that  night,  and 
that  was  why  she  did  not  get  off  at  tbe  usual 
place,  and  then  grabbed  ber  in  a  rough  man- 
ner, and  told  her  to  get  off  quick.  Relyinj; 
on  bis  statement  and  orders,  she  nndertool: 
to  get  off;  and  with  him  holding  ber  under 
and  by  the  arm,  in  a  rough  manner,  be  put 
ber  off  tbe  ti'ain,  at  a  rough  place,  whereby 
she  was  bruised  and  injured.  She  charges 
tliat  this  was  an  unlawful  ejection  from  tbe 
train;  that  she  did  not  voluntarily  leave  the 
train,  but  undertook  to  leave  and  was  put 
off  under  and  by  the  orders  of  the  conductor. 
The  point  where  she  was  ejected  from  the 
train  was  nearly  four  miles  below  Duluth. 
to  which  point  she  had  paid  her  fare. 
When  she  learned  how  far  she  was  from 
Duluth,  having  been  told  by  a  passenger 
who  alighted  at  tlie  same  place,  she  was 
greatly  vexed  and  annoyed.  With  the  things 
she  bad  with  her  and  her  little  grandchild, 
it  being  darli,  and  the  ground  wet  and  slip- 
pery from  long  and  continued  bad  weather, 
she  began  her  Journey,  hardly  knowing  what 
to'  do  or  where  to  go.  The  person  who 
alighted  from  tbe  train,  seeing  ber  perilous 
condition,  and  moved  by  her  fear  and  dis- 
tress and  the  cries  of  tbe  little  girl,  kindly 
went  up  the  road  part  of  the  way  wltb  ber, 
and.  Informing  her  of  the  names  of  tbe  near- 
est neighbors,  and  about  what  distance 
ahead,  he  left  her  alone,  in  the  dark,  on  the 
highway,  unprotected,  and  almost  fright- 
ened out  of  her  senses.  On  her  way  up  the 
railroad  track,  she  was  suddenly  confronted 
by  a  long  freight  train,  which  came  thunder- 
ing down  the  track  and  near  her  before 
she  was  aware  of  it,  and  which  almost 
scared  her  and  her  little  grandchild  to  death, 
as  she  was  at  such  a  place  she  could  not 
well  and  safely  leave  the  track  without  hurt 
to  herself.  She  was  on  a  high  embankment, 
and  below  on  each  side  was  a  pond  of  wa- 
ter, of  tbe  depth  of  which  she  knew  noth- 
ing, and,  to  save  herself  from  death  and 
great  bodily  injury,  she  grabbed  tbe  little 
child,  crouched  down  on  the  ground,  and 
with  the  child  clinging  to  her  clothes,  and 
she  to  the  end  of  the  cross-tie,  the  train 
passed  by,  leaving  her  almost  exhausted 
from  fear  and  the  dangerous  position  in 
which  she  was  thus  placed.  With  great 
trouble  and  suffering,  mental  and  physical, 
she  finished  her  Journey,  arriving  at  one 
Russell's  almost  prostrate  from  her  trip. 
She  could  not  and  did  not  sleep  a  "wink" 
during  the  night  Next  day  he  carried  her 
home,  about  5^  miles  from  his  residence. 
Her  Joints,  ankles,  knees,  and  hips  were 
injured  and  affected  by  the  trip  so  much 
tiuit  she  has  been  suffering  from  them  since. 
Frequently  at  night,  even. now,  she  cannot 
sleep  on  account  of  the  pain  in  her  ankles 
and  limbs,  caused  by  the  illegal  expulsion 
and  its  direct  and  unavoidable  consequences. 


Digitized  by 


Google 


Ga.) 


BICHMOXD  &  D.  B.  CO.  v.  HEBIllNGTON. 


905 


She  is  nearly  55  years  old,  and  the  wear  on 
ber  nervous  system  from  the  trip  has  been 
great,  causing  her  much  suffering.  Her 
feelings  were  wounded  and  greatly  outraged 
by  the  illegal  expulsion  and  careless  and 
reckless  ejection.  She  was  in  no  way  to 
blame.  She  obtained  a  verdict  for  $500, 
and,  defendant's  motion  for  new  trial  being 
overruled,  it  excepted. 

The  motion  contained  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.,  and  the  ground  (bat  the  verdict 
was  excessive.  Also,  that  the  court  erred 
In  not  granting  defendant's  motion  for  a 
continuance  of  the  case,  on  account  of  the 
nonreturn  of  Its  Interrogatories  sued  out  for 
the  female  witnesses  Mrs.  Rebecca  Smith 
and  Mrs.  Julia  Knox,  who  resided  In  Chat- 
tooga county,  Ga.  What  showing  was 
made  as  to  these  interrogatories  does  not  ap^ 
pear.  Error  In  allowing  plaintiff's  counsel, 
over  the  objection  of  defendant's  counsel, 
to  read  the  answer  of  the  witness  C.  Bush 
to  the  fourteenth  direct  interrogatory  as  to 
wliat  plaintiff  said  after  the  train  bad  left, 
the  same  being  too  remote,  and  not  part  of 
the  res  gestae.  It  was  not  stated  In  this 
ground  what  objection  was  made  to  this 
testimony  when  offered,  nor  does  any  state- 
ment appear  in  the  evidence  of  Bush,  as 
contained  In  the  record,  as  to  what  plain- 
tiff said  after  the  train  had  left.  The  evi- 
dence for  plaintiff  was  substantially  in  ac- 
cordance with  the  allegations  of  ber  d^- 
laratlons,  except  that  the  conductor  did  not 
handle  her  roughly  when  she  alighted  from 
the  train.  She  testified,  among  other  things, 
that  the  conductor  was  a  wealEly  little  fel- 
low, who  could  not  hold  her  up,  and  she 
had  to  Jump,  and,  in  Jumping,  hurt  the  bot- 
tom of  her  feet,  and  it  pains  her  yet,  and 
she  still  has  pains  "plum  up  to  her  hips"; 
that  it  was  some  distance  from  the  last  step 
to  the  ground,  and  as  she  got  off,  and  when 
ber  feet  struck  the  ground,  her  right  foot 
was  hurt;  that  she  struck  the  ground  heav- 
ily, and,  as  her  left  foot  hit  it,  she  felt  a 
pain  in  it  which  caused  her  from  that  min- 
ute to  suffer  from  It,  and  she  has  never  yet 
recovered  from  it;  that  it  pained  her  to 
walk,  and  from  the  effects  of  the  Injury  re- 
ceived In  alighting  from  the  train  her  ankle 
became  swollen  that  night,  and  Is  swollen 
yet;  that  she  did  not  sleep  any  that  night 
on  account  of  it,  and  has  never  seen  a  well 
day  since  on  account  of  it;  that  it  has  pre- 
vented her  from  doing  her  usual  domestic 
duty  unless  with  pain  and  suffering;  that 
she  never  was  so  affected  before,  having 
been  stout  and  healthy,  but  since  has  been 
unable  to  work  any  In  the  field,  when  prior 
to  that  time  she  had  always  gone  to  the 
field  when  necessary,  and  made  a  regular 
band;  that  she  has  used  up  bottle  after 
bottle  of  liniment,  oil,  etc.,  but  has  never 
been  able  to  cure  her  leg.  and  It  is  now 
swollen  up  to  her  hips;  that  she  walked 
down  the  railroad  towards  Duluth  about  a 


mile  and  a  quarter,  and  came  to  a  house 
where  she  was  allowed  to  spend  the  night; 
that  she  cannot  walk  much  now  to  amount 
to  anything,  and  before  could  walk  from 
Duluth  to  LawrenceviUe,  without  any 
trouble;  that,  when  she  got  off  the  train, 
the  conductor  was  too  weak  to  hold  her  up, 
and  she  Just  squashed  him  to  the  ground, 
and  went  sliding  down  by  his  side  on  down 
the  embankment,  and  struck  her  foot  against 
some  object,  hurting  it;  that  she  got  off- the 
train  on  the  right-hand  side,  at  the  point  in 
question,  Beaver  Dam  Crossing,  and  pas- 
sengers got  off  on  the  right-hand  side  at  Du- 
luth; that  the  conductor  had  a  lantern,  and 
the  porter  also  had  one;  tliat  she  knows 
where  the  guano  bouses  are  at  Duluth,  they 
being  south  or  west  of  the  depot,  towards 
Atlanta,  and  on  the  left-hand  side  coming 
from  Atlanta;  that  passengers  alight  on  the 
right-hand  side  at  Duluth  and  about  two 
or  three  hundred  feet  from  the  guano  houses; 
that  she  got  hurt  when  the  old  freight  train 
came  along.  In  getting  out  of  the  way  of  it; 
and  that  the  conductor  was  a  new  man, 
whom  she  never  saw  on  this  train  (the  ac- 
commodation) before  or  since.  She  showed 
her  ankle  to  the  Jury,  saying  that  it  was 
swollen,  caused  from  the  injuries  sustained 
in  being  put  off  the  train.  He  husband  tes- 
tified, among  otlier  things,  that,  when  she 
got  home  the  next  day,  she  complained  a 
good  deal  of  her  foot,  ankle,  and  limbs,  and 
has  complained  a  good  deal  since;  tliat  she 
has  not  been  able  to  work  in  the  field  since) 
may  have  picked  a  little  cotton;  that  she 
has  used  a  great  deal  of  medicine  and  lini- 
ment for  her  injured  leg;  and  that  her  leg 
has  been  and  is  now  swollen.  For  the  de- 
fendant, the  conductor,  flagman;  porter,  and 
a  passenger  testified.  Their  testimony  was 
to  the  following  effect,  in  brief:  The'  con- 
ductor knew  the  road  well,  but  bis  regular 
run  was  on  a  through  train,  and  he  was 
running  extra  that  evening  for  another  con- 
ductor. Plaintiff  was  a  passenger  on  his 
train  that  evening,  and  had  a  ticket  to  Du- 
luth. Just  after  the  train  left  Xorcross,  she 
tapped  him  on  the  arm,  and  told  him  not  to 
forget  her.  When  the  engineer  signaled  for 
Beaver  Dam  Crossing,  the  conductor,  having 
a  passenger  for  that  crossing,  rang  the  en- 
gineer to  stop,  and,  when  the  train  arrived 
at  the  crossing,  went  up  to  the  passenger 
for  Beaver  Dam,  who  was  sitting  Just 
across  the  aisle  from  plaintiff,  and  said  to 
him,  "Here  Is  your  place."  Plaintiff  rose  to 
go  out,  and  the  conductor  said  to  her,  "Do 
you  want  to  get  off  here?"  She  replied  that 
she  did,  and  he  took  her  trunk  and  basket, 
and  went  out  of  the  car.  He  assisted  her 
and  her  little  grandchild  to  alight  in  as 
polite  a  manner  as  possible.  After  getting 
on  the  ground,  she  said,  "This  don't  look 
like  my  place."  He  told  her,  "Yes;"  It  was; 
that  he  had  on  an  extra  coach  that  evening, 
and  had  not  stopped  directly  on  the  cross- 
ing.  He  pointed  out  the  crossing  to  ber,  and 
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asked  her  If  she  would  mind  standing  sttU 
till  the  train  moved  away,  when  she  could 
get  on  the  crossing,  about  15  or  20  feet  off 
up  the  road.  She  said,  "No,"  and  he  hand- 
ed her  trunk  to  the  passenger  who  got  off 
with  her,  got  back  on  the  train,  and  the 
train  left.  He  never  dreamed  that  a  mistake 
had  been  made,  or  that  she  was  dissatisfied, 
until  about  three  weeks  afterwards,  when 
he  heard  that  she  was  complaining  about  It. 
She  did  not  fall  or  stumble  In  getting  off 
the  car,  but  alighted  all  right  The  porter 
called  out  "Beaver  Dam  Crossing"  in  a  loud 
voice  twice,  and  the  conductor  called  It  once 
before  the  train  stopped,  and  once  after  it 
had  stopped  at  the  crossing,  loud  enough 
to  have  been  heard  all  ^over  the  car.  The 
ground  Is  not  rough  at  Beaver  Dam  Crossing 
where  she  got  off.  There  Is  no  platform 
there  for  the  accommodation  of  passengers. 
It  is  not  a  public  crossing,  and  no  passenger 
trains  stop  there  except  the  accommodation. 

J.  B.  Estes,  for  plaintiff  in  error.   C.  H. 
Brand,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 


TOWN  OP  DAVIS  T.  DAVIS. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

April  6,  1895.) 

Nuisance  —What  Coxstitdtbs  —  Abatembst  by 

Town  Council — Procedure— Okdbr  to  Show 

Cai;se— Review  bt  Court. 

1.  Under  Code,  c.  47,  g  28,  giving  the  coun- 
cil of  a  town  power  to  abate  a  nuisance,  but  not 
prescribing  the  methodi  of  procedure,  upon  a  pe- 
tition signed  by  50  residents,  supported  by  two 
affidavits  fully  describing  the  alleged  nuisance, 
a  merry-go-round,  and  praying  that  the  owner 
might  be  summoned  before  the  town  council,  a 
summons  signed  by  the  mayor  only  in  the  nature 
of  an  order  to  show  cause,  and  reciting  the  facta 
Bet  out  in  the  petition,  was  issued.  Hdd,  that  the 
procedure  and  summons  were  sufficient. 

2.  A  summons  in  the  nature  of  an  order  to 
show  cause,  issued  by  a  town  council  to  a  per- 
son charged  with  keeping  a  nuisance,  not  being 
a  writ  or  process,  within  the  meaning  of  Const 
art.  2,  §  8,  need  not  run  in  the  name  of  the  state. 

3.  Code.  c.  50,  i  58,  providing  for  continu- 
ances in  actions  before  a  justice,  does  not  apply 
to  proceedings  before  the  mayor  under  chapter 
47,  {  39,  making  it  the  special  duty  of  the  mayor 
to  preserve  the  peace  and  good  order  of  the  town. 

4.  Code,  c.  47,  8  28,  giving  the  council  power 
to  abate  anything  which,  in  the  opinion  of  a  ma- 
jority of  the  whole  council,  shall  be  a  nuisance, 
does  not  require  the  recorder,  or  more  than  a 
majority  of  me  council,  to  be  present  at  the  hear- 
ing of  a  petition  to  abate  a  nuisance. 

5.  where  the  law  gives  the  council  of  a 
town  ample  power  to  abate  nuisances,  and  the 
council  gives  the  person  charged  with  maintaining 
the  nuisance  opportunity  to  be  heard,  it  is  unnec- 
essary to  resort  to  a  court  of  equity  for  relief. 

C.  A  proceeding  by  a  town  council  agninat 
a  person  for  maintaining  a  nuisance  is  judicial 
in  Its  character,  and  the  decision  is  subject  to  re- 
view. 

7.  Where  a  person  accused  of  maintaining  a 
nuisance  feels  aggrieved  by  the  deoision  of  a  town 
council,  his  remedy,  if  the  statute  gives  no  ap- 
peal, and  no  question  is  made  that  the  statute 
IS  unconstitutional,  or  that  the  town  authorities 
did  not  have  jurisdiction  of  the  subject-matter,  is 
hy  certiorari,  and  not  by  prohibition. 


8.  Const  art  8,  §  S^  giving  the  supreme 
court  of  appeals  appellate  junsdiction  in  cases  of 
certiorari,  and  not  the  clause  fixing  the  court'i 
jurisdiction  by  the  value  of  the  matter  in  contro- 
versy, determines  the  court's  jurisdiction  when 
error  is  brought  on  ibe  ground  that  the  drcait 
court  refused  defendant  a  writ  of  certiorari  on  t 
conviction  by  a  town  council  for  maintaining  a 
nuisance. 

9.  A  merry-go-round,  mn  by  a  steam  engine, 
the  whistle  of  which  blew  every  few  minutes.  i(v 
companied  by  a  b.iud.  and  attended  by  a  larK<>. 
noisy,  and  boisterous  crowd  till  after  10  at  night, 
disturbing  some  of  the  people  living  near  by  it, 
is  such  a  ntiisance  as  a  town  coandl  has  power 
to  abate,  after  proper  investigation,  under  Code, 
c.  47,  I  28.    Affirmed  by  a  divided  court 

Error  to  circuit  court,  Tucker  county. 

Proceeding  by  the  town  of  Davis  against  8. 
T.  Davis  to  abate  a  nuisance.  On  c»tioiari 
to  the  circuit  court,  the  judgment  of  the  town 
council  was  affirmed,  and  said  Davis  brings 
error.    Affirmed. 

A.  M.  Ciuningbam,  for  plaintiff  In  eciw. 
C.  W.  Dalley  and  a  O.  Strleby,  tor  defendant 
in  error. 

HOLT,  P.  This  was  a  proceeding  on  the 
part  of  the  incorporated  town  of  Davis  against 
S.  T.  Davis,  to  have  declared  to  be  and  abat- 
ed, as  a  nuisance,  a  steam  riding  gallery,  com- 
monly called  a  "merry-go-round,"  operated  by 
defendant  Davis  in  the  town,  on  lot  No.  73. 
Such  pi-oceedings  were  had  that  the  town 
council,  by  Judgment  rendered  on  the  10th  day 
of  August  1894,  declared  the  same  to  be  a 
nuisance,  and  ordered  it  to  be  abated,— to  be 
8topi>ed,'we  infer.  On  the  17th  day  of  Au- 
gust S.  T.  Davis  presented  to  the  circuit 
judge,  in  vacation,  his  petition  for  a  writ  of 
certiorari,  but  on  mature  consideration  it  was 
refused,  and  to  such  refusal  this  writ  of  error 
was  granted.  Defendant  Davis  appeared  at 
the  time  and  place  mentioned  in  the  process 
before  the  members  of  the  town  council,  and 
moved  to  quash  and  dismiss  the  summons,  as 
unauthorized  by  law,  and  as  otherwise  faulty 
and  defective. 

1.  Was  such  motion  Improperly  overmled? 
Section  28  of  chapter  47  (see  Code  1891,  p. 
426),  which  defines  the  powers  and  duties  of 
the  council,  and  among  them  the  power  to 
prevent  Injury  and  annoyance  to  the  public  or 
to  Individuals,  and  to  abate,  mt  cause  to  be 
abated,  anything  which.  In  the  opinion  of  a 
majority  of  the  whole  cotmcll,  shall  be  a  nui- 
sance, does  not  prescribe  the  forms  and  meth- 
ods of  procedure.  Therefore  they  are  allowed 
a  wide  discretion,  within  the  limit  of  reason- 
able fairness.  In  this  case  there  was  a  petition 
and  Information,  signed  by  50  residents  of 
the  town,  supported  by  two  supplementary 
affidavits,  suggesting  the  location  of  the  riding 
gallery,  the  name  of  defendant  as  the  owner 
operating  it  and  praying  that  he  might  be 
summoned  to  show  cause  why  the  same  should 
not  be  declared  to  be  a  nuisance  and  abated, 
being  complained  of  as  both  a  public  and  pri- 
vate nuisance.  Upon  this  the  summons  In  the 
nature  of  a  scire  facias,  or  rale  to  show  cause, 
was  issued.  It  gives  the  defendant  notice  of 
the  lujury  and  annoyance  augge^ed  and  com- 
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plained  of,  commanding  the  officer  to  summon 
him  to  appear  at  a  certain  time  and  place  "to 
show  cause,  if  any  be  can,  why  the  steam 
riding  gallery,  commonly  knonn  as  the  'mory- 
co-round,'  owned  by  him,  and  operated  on  lot 
Xo.  73,  as  shown  by  the  map  of  the  town  of 
Darts,  between  the  hours  of  8  and  10  p.  m. 
each  day,  since  the  3d  day  of  August,  18M, 
until  this  date,  shall  not  be  declared  a  nui- 
sance, and  abated  as  such.  [Dated  and  signed 
by  the  mayor.]"  I  know  of  no  law  requiring 
it  to  be  signed  by  the  members  of  the  council. 
In  view  of  the  purpose  the  summons  and 
forms  of  procedure  are  intended  to  accomplish 
and  8ul>serye,  I  can  call  to  mind  no  more  short, 
simple.and  efficient  form  than  this,  to  givethe 
party  written  notice  of  the  thing  complained 
of,  the  relief  asked,  and  of  the  time,  place,  and 
tribunal  when  and  where  he  Is  to  appear  and 
show  cause  why  the  same  should  not  t>e  grant- 
ed.  As  to  the  authority  for  it,  it  finds  ]uati> 
flcation  In  the  fcnus  of  the  various  writs  of 
scire  facias  and  rules  to  show  cause  which 
have  been  In  use  for  the  like  purpose  time  out 
of  mind.  They  were  used  before  the  ordI> 
nary  distinctive  forms  of  common-law  actions 
came  into  existence,  and  they  still  survive  as 
efficient  and  simple  methods  of  notice  and  pro- 
cedure In  daily  use. 

2.  But  it  Is  said  that  it  is  a  writ,  and  void 
because  it  does  not  run  in  the  name  of  the 
state,  as  required  by  section  8  of  article  2  of 
the  constitution.  See  Code  1891,  p.  21.  I  do 
not  regard  it  as  a  writ  or  process  of  any  tri- 
bunal acting  as  a  court,  but  simply  a  notice, 
in  the  name  and  on  the  t>ehalf  of  the  town  of 
Davis,  that  defendant  should  appear  before 
the  council  at  the  time  and  place  designated, 
and  show  cause,  If  any  he  could,  why  they 
should  not,  in  the  exercise  of  their  police 
power,  abate  his  riding  gallery,  as  a  nuisance, 
— a  method  deemed  expeditious  enough  to 
meet  the  exigencies  of  this  particular  case,  and 
certainly  proper  in  Itself,  and  fair  to  the  de- 
fendant; for  it  not  only  gave  liim  an  opportu- 
nity to  show  cause,  but  to  remove  or  stop  it 
himself  if  he  saw  fit.  The  defendant  de- 
manded, as  matter  of  right,  a  continuance  of 
the  cause  for  seven  days,  as  allowed  by  sec- 
tion 58  of  chapter  50  of  the  Code  in  an  wdi- 
nary  civil  action  before  a  justice.  This  was 
refused,  but  the  further  hearing  was  deferred 
for  24  hours.  Such  refusal  was  not  error,  for 
three  reasons:  First.  It  was  not  a  cause, 
within  the  meaning  of  that  section.  Nor  was 
the  mayor  acting  as  a  Justice  of  the  peace  to 
try  a  case  between  parties,  but  as  the  chief 
executive  officer  of  the  town,  according  to  sec- 
tion 39  of  chapter  47  of  the  Code,  which 
makes  It  bis  especial  duty  to  see  that  the 
peace  and  good  order  of  the  town  are  pre- 
served, and  that  persons  and  property  therein 
are  protected.  Therefore,  when  60  residents 
lodged  with  him  their  sworn  Information  and 
complaint  of  a  nuisance,  and  asked  its  abate- 
ment, and  that  defendant  might  be  cited  be- 
fore the  council  to  show  cause,  if  any  he  bad, 
against  it,  the  mayor  caused  such  citation  to 


be  issued  and  served,  In  the  name  and  on  the 
behalf  of  the  municipality,  for  a  hearing  of  the 
matter  before  the  common  council,  having 
first  fixed  the  time  and  place.  Second.  If, 
within  the  meaning  of  the  section,  defendant 
made  no  affidavit,  and  in  such  case  the  statute 
requires  It.  Third.  And  when  the  examina- 
tion took  place,  on  the  next  day,  defendant 
appeared  with,  and  examined  on  his  own  be- 
half, some  25  witnesses. 

8.  Again  it  is  said  there  was  error  because 
the  council  heard  the  case  when  the  recorder 
was  absent  Section  27  of  chapter  47  says, 
"The  mayor  and  recorder  shall  vote  as  mem- 
bers of  the  council."  But  section  24of  chapter 
47  says,  "A  majority  of  the  council  shall  be 
necessary  to  form  a  quorum  for  the  transac- 
tion of  business."  And  the  inference  Is  that 
no  greater  number  Is  required,  unless  the  law 
In  the  given  case  specially  makes  the  pres- 
ence of  the  whole,  or  such  greater  mmiberi 
necessary.  I  can  find  no  such  law.  The  sec- 
tion relied  upon  for  this  contention  is  section 
28,  which  says  the  oooncll  shall  have  power 
to  abate,  or  cause  to  be  abated,  anything 
which,  in  the  opinion  of  a  majority  of  the 
whole  council,  shall  be  a  nuisance.  This  does 
not  mean  that  more  than  a  quorum  must  in 
such  case  be  present,  but  that  a  majority  of  the 
whole,  including  those  absent  as  well  aa  those 
present,  must  concur  in  such  (pinion.  Here 
five  out  of  the  whole  seven  concurred  in  the 
opinion  to  abate. 

4.  The  defendant  urges  that  the  remedy  by 
injunction  should  have  been  resorted  ta  In 
most  cases,— in  many  cases,  rather,— it  is  hard 
to  ccaiceive  of  a  judicial  remedy  more  full  and 
complete,  more  flexible  in  adaptability  to  the 
peculiar  exigencies  and  ever-varying  requiiv- 
ments  of  the  cases,  or,  what  may  be  more  to 
the  point,  more  simply  efficient  and  speedy; 
so  much  so  that  it  has  become  a  common 
judicial  remedy  in  a  common  criminal  nui- 
sance, where  abatemoit  Is  necessary,  and  In 
a  large  class  of  cases  has  well-nigh  superseded 
actions  at  law,  except,  perhaps,  where  man- 
damus Is  added  to  what  we  would  call  com- 
mon-law suits,  as  an  ancillary  remedy,  o> 
mode  of  carrying  a  specific  judgment  into 
effect.  But  I  take  It  for  granted  that  some 
sort  of  a  nuisance,  great  or  small,— and  many 
of  a  petty  character,— arises  almost  every  day 
in  dties  and  towns.  It  would  be  intolerable 
to  Jiave  to  apply  to  a  circuit  court,  in  such 
cases;  and  it  would  seem  not  to  be  necessary 
under  this  statute,  in  most  cases,  where  the 
party  is  properly  heard  before  he  is  con- 
demned, though  It  is  easy  to  Imagine  grave 
and  perplexing  questions  where  such  resort 
to  the  ordinary  courts  would  be  prudoit  and 
discreet,  and  especially  safe,  on  the  part  of 
the  common  council.  Long  experience,  the 
great  practical  test  of  general  fitness  and  con- 
venience in  such  matters,  has  shown  that  self- 
governing  municipalities  must  have  large 
power  over  such  afflalrs,  for  the  preventlcm  of 
injury  and  annoyance  to  individuals,  and  the 
public  from  things  dangerous,  offensive  or 
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unwholesome;  in  other  words,  to  see  ttiat 
each  one  has  the  full  enjoyment  of  bis  rights 
of  life,  lilierty,  and  propertj-.  and  therefore 
that  each  one  shall  so  use  such  rights  of 
his  own  as  not  to  inyade  or  injure  those  of 
another.  This  is  the  main  purpose  of  their 
creation,  and  the  chief  function  in  their  ex- 
istence; so  that  their  fair  and  honest  efforts 
in  that  l)ehalf  should  be  liberally  construed, 
and  steadily  upheld.  But,  on  the  other  hand, 
it  would  be  intolerable  for  such  local  munici- 
pal authorities  of  a  town  to  meet  In  private, 
and  declare  a  particular  thing  to  be  a  nui- 
sance, without  giving  the  party  an  opportuni- 
ty to  be  heard  and  show  cause  against  it. 
See  Yates  v.  MUwaukee,  10  Wall.  498.  Hence 
what  seems  to  me  to  be  the  fair  and  prudent 
course  was  pursued  by  the  mayor  and  coun- 
cil of  the  town  of  Davis  hi  this  instance. 

Now  the  question  arises,  and  has  been  dis- 
cussed, what  is  the  nature  of  such  proceed- 
ing? It  is  plainly  Judicial  in  its  ctiaracter. 
I  hardly  see  how  it  can  be  regarded  otherwise. 
It  is  true  that  it  is  in  the  exeralse  of  the  gen- 
eml  police  power  delegated  by  the  legisla- 
ture. But  Is  the  Judicial  ascertainment  of  a 
fact  in  a  proceeding  in  the  concrete  case 
against  a  particular  person  and  thing,  after 
due  notice  given,  In  order  to  ascertain  the 
character  or  status  of  the  thing  as  a  nuisance, 
followed  byexecutlonof  thejudgment.any  the 
less  a  Judicial  proceeding,  in  the  particular  in- 
stance, because  it  Is  done  under  the  delegated 
general  p<dice  power?  It  Is  merely  a  concrete 
lase  of  the  administration  of  Justice,  lilce  all 
other  cases  Judicial.  This  defendant  com- 
plains of  this  seizure  of  his  property  as  un- 
reasonable, the  condemnation  of  It  as  a  public 
nuisance  as  unlawful.  Can  it  tie  that  such 
seizure  and  condemnation  are  final  and  con- 
clusive? It  has  been  held  not  to  be  conclu- 
sive, and  that  the  party  proceeded  against  can 
test  the  validity  of  the  action  of  the  council 
by  certiorari,  if  not  by  distinct  action  against 
the  town  for  damages.  See  Cole  v.  Kegler, 
M  Iowa,  59,  19  N.  W.  843.  Neither  do  I 
agree  with  counsel  for  appellee  that  his  reme- 
dy was  by  prohibition,  and  not  by  certiorari, 
for  here  no  question  Is  made  tliat  the  statuto 
in  question  is  not  constitutional,  and  tliat  the 
town  authorities  did  not  have  Jurisdiction  of 
the  subject-matter;  so  that  if  they  failed  to 
follow  the  law,  in  applying  It  to  the  facts  of 
the  case,  the  remedy  is  by  certiorari,  and  pot 
by  writ  of  prohibition.  Mayor,  etc,  of  Mont- 
ezuma V.  Minor  (1883)  70  Ga.  191.  The  stat- 
ute gives  no  appeal  in  such  cases,  and,  being 
the  creature  of  statute  law.  It  does  not  lie, 
except  where  it  is  given  by  express  tei-ms. 
The  rule  with  regard  to  a  certiorari  is  the 
very  reverse.  It  always  lies,  unless  expressly 
taken  away,  and  it  requires  very  strong  words 
to  do  so.  The  reason  of  this  is  that  it  is  an 
exti-emely  beneficial  writ,  being  the  medium 
through  which  the  court  of  queen's  bench 
exercises  its  corrective  Jurisdiction  over  the 
summary  proceedings  of  inferior  courts.  2 
Smith,  Lead.  Caa.  (9th  Ed.,  p.  998,  note  to 


Crepps  T.  Durden.  And.  so  tnr  from  this 
common-law  writ  being  taken  away  in  the 
state,  the  constitution,  iu  express  terms,  gives 
the  circuit  court  supervision  and  control  over 
all  proceedings  before  Justices  and  other  in- 
ferior tribunals  by  certiorari  (see  Coost.  art. 
8,  S  12);  and  by  section  2  of  chapter  110  of 
the  Code  (Ed.  1891,  p.  761)  the  common-law 
Jurisdiction  of  the  writ  is  declared,  and  in 
every  case,  matter,  or  proceeding  before  a 
council  of  a  city,  town,  or  vllhige  it  is  ex- 
pressly provided  that,  subject  to  certain  ex- 
ceptions mentioned,  the  record  or  proceedin;; 
may,  after  a  Judgment  or  final  order  therein, 
be  removed  by  a  writ  of  certiorari  to  the 
proper  circuit  court,  and  such  writ  may  be 
awarded  by  the  Judge  In  vacation  as  well  as 
by  the  court  For  mode  of  procedure,  see 
section  4,  etc.,  of  chapter  110.  It  is  true  that 
the  question  of  what  is  a  nuisance  in  a  given 
case  is  a  very  perplexing  one.  and  one  that 
the  tribunals  are  constantly  called  upon  to 
decide;  but  so  far  from  that  being  a  reasnn 
why  it  should  be  left  to  the  sole  and  un- 
appealable decision  of  the  council,  with  uo- 
limlted  power  to  say  what  is  a  reasonable 
exercise  of  such  power,  it  must  for  tliat  re.as.on 
be  liable  to  frequent  and  grievous  abuse,  in 
the  Illegal  and  unnecessary  injury  of  private 
property  and  invasion  of  private  right,  ami 
must  strengthen,  rather  than  weaken,  the 
claim  of  the  party  affected  that  he  should 
have  the  right  to  subject  the  proceeding  to 
tiie  scrutiny  of  the  ordinary  courts.  I  think, 
tlierefore.  that  the  circuit  court  liad  Jurisdic- 
tion of  the  case.  As  we  have  already  seen, 
this  was  a  summary  conviction  of  defendant 
for  the  creation  of  a  nuisance,  which  has  beeu 
affirmed  In  the  circuit  court  on  certiorari.  In 
such  a  case  the  clause  which  determines  the 
Jurisdiction  of  this  court  by  the  value  of  the 
matter  in  controversy  does  not  apply,  and 
appellate  Jurisdiction  is  expressly  given  in 
cases  of  certiox-ari  by  section  3  of  article  S 
of  the  constitution.  See  Code  (Ed.  1891) 
p.  38.  And  even  if  it  were  a  civil  case,  and 
one  in  which  the  Jurisdiction  is  to  be  deter- 
mined by  the  value  of  the  thing  declared  to 
be  a  nuisance,  It  would  not  be  going  far  to 
assume,  as  a  matter  of  general  principles, 
that  a  steam  engine  and  ridmg  apparatus, 
etc.,  were  of  greater  value  than  JIOO. 

The  circuit  Judge  to  whom  the  record- 
made  up  of  the  evidence  given  and  proceed- 
ings had  before  the  council— was  preseute<l, 
together  with  a  petition  praying  that  a  writ 
of  certiorari  might  be  awarded,  heard  the  ap- 
plication upon  the  merits,  and  refused  to 
award  the  writ.  The  question  now  reached 
Is,  was  such  refusal  right?  Reviewing  the 
proceeding  of  the  council  upon  the  mer- 
its, and  determining  all  questions  arisin); 
on  the  law  and  th6  evidence,  as  certified, 
and  rendering  such  Judgment  upon  the 
whole  matter  as  law  and  Justice  require, 
should  the  order  of  the  town  council  have 
been  affirmed,  if  the  certiorari  had  been  al- 
i  lowed?    Many  of  the  questions  raised  by 
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the  plaintiff  In  error  have  already  been  dis- 
cussed and  considered.  Was  the  riding  gal- 
lery a  nuisance  at  that  particular  place  and 
time?  is  the  only  one  that  remains.  That 
depends  upon  the  place,  the  time,  the  cli^ 
cimistances,  the  manner  in  \rhlch  it  was 
operated,  and  the  effects  it  produced.  Did 
the  noise  and  crowd,  and  other  effects  of 
this  riding  gallery,  Invade  any  public  or  pri- 
vate right?  Did  it  materially  Interfere  with 
and  impair  the  ordinary  physical  comfort  of 
any  one  of  normal  sensibility  and  ordinary 
mode  of  living,  In  his  home  or  place  of  busi- 
ness T  The  place  has  much  to  do  with  It 
It  seems  to  have  been  on  a  vacant  lot  in  a 
populous  part  of  the  town,  with  at  least  four 
dwellings  near  by.  The  time  is  important. 
It  was  operated  up  to  10,  and  half  after  10, 
In  the  night,  tending  to  prevent  and  disturb 
sleep,  and  had  been  kept  up  continuoosly  for 
six  days.  The  attending  circumstances  are 
important.  It  drew  to  the  place  a  large  and 
noisy  and  boisterous  crowd.  The  nature  of 
the  thing  itself  is  Important.  It  was  run  by 
a  steam  engine.  The  whistle  blew  every 
few'  minutes.  The  music  i^ayed,  the  gal- 
lery ran  around,  the  crowd  hallooed,  etc., 
until  10  o'clock  at  night  That  It  was  a 
mere  Idle  amusement,  perfectly  legitimate  in 
a  proper  place  or  at  a  proper  time,  is  not 
wholly  unimportant  That  which  calls  to- 
gether a  disorderly  crowd  In  a  public  place 
was  held  to  be  a  public  nuisance  in  King  v. 
Moore,  3  Bam.  &  Aid.  184.  The  making  of 
loud  music,  with  instruments  or  otherwise, 
in  the  nighttime,  to  the  disturbance  of  a 
neighborhood,  was  held  to  be  a  public  nui- 
sance in  Rex  V.  Hlgglnson,  2  Burrows,  12SS; 
Com.  V.  Oaks.  113  Mass.  8;  Com.  v.  Smith, 
6  Cosh.  80.  Those  who  participated  did  not 
regard  it  as  a  nuisance.  Some  of  the  wit- 
nesses attended.  Some  permitted  their  chil- 
dren to  attend.  They  thought  it  a  harmless 
amusement  for  the  children.  It  did  them 
good,  rather  than  harm,  and  the  proprietor 
was  careful,  polite,  and  kept  good  order. 
This,  I  take  for  granted,  is  true,  at  a  proper 
time  and  In  a  proper  place.  Other  witnesses 
lived  at  a  distance.  They,  of  course,  were 
not  annoyed,  and  they  thought  it  was  not  a 
nuisance  to  those  who  lived  near  by.  Four 
witnesses  who  lived  close  by  say  that  it  was 
a  nuisance,  disturbed  and  annoyed  them  at 
their  homes,  and  prevented  or  interrupted 
their  sleep.  One  witness,  who  lives  on  the 
same  street  five  lots  below,  says  it  was  a 
considerable  annoyance,  and,  to  some  extent. 
Kept  him  awake.  Quite  a  number  of  wit- 
nesses who  live  or  do  business  near  by  were 
not  annoyed  by  it,  and  do  not  regard  it  as  a 
nuisance.  From  all  this,  and  from  the  gen- 
eral character  of  such  machines  in  opera- 
tion, with  their  usual  accompaniments,  it  is 
not  bard  for  one  to  form  a  pretty  accurate 
opinion  on  the  question  Involved;  that  Is, 
that  when  kept  up  day  and  night  for  days 
together,  in  such  a  place,  it  was  a  decided 
nuisance  to  «ome  people,  of  ordinary  sensi- 


bUity,  who  lived  or  had  their  place  of  sleep- 
ing adjoining  or  dose  to  the  vacant  lot  No. 
73,  while  to  those  who  lived  at  a  distance, 
those  who  participated,  and  some  of  those 
who  lived  close  to  the  place,  it  was  not  a 
nuisance,— did  not  annoy  them  to  any  mate- 
rial extent  Such  questions  cannot  be  de- 
cided by  a  mere  count  of  those  two  classes, 
or  by  taking  a  vote  of  the  town.  Whether  a 
thing  is  or  is  not  a  nuisance  does  not  de- 
pend upon  the  notions  of  people  living  In  a 
designated  locality.  "Ho  man  has  a  right  to 
take  from  another  the  enjoyment  of  what 
are  regarded  by  the  community  as  the  rea- 
sonable and  essential  comforts  of  life  be- 
cause the  notions  of  so:i>e  individuals,  m:  of 
the  people  of  a  given  locality,  may  not  cor- 
rectly estimate  the  standard  of  such  com- 
forts." Owen  V.  Phillips  (1881)  73  Ind.  281, 
205.  See  Snyder  v.  Cabell,  29  W.  Va.  48,  1 
S.  B.  241;  Powell  v.  Furniture  Co..  34  W. 
Va.  804,  12  S.  E.  1083. 

In  reaching  this  conclusion  as  to  the  re- 
sults produced  by  the  act  complained  of,  I 
lay  great  stress  upon  the  finding  of  the  coun- 
cil,—men  whose  duty  it  was  to  ascertain 
them,  and  who  had  a  right  to  observe  and 
inspect  for  themselves,  as  well  as  to  hear 
testimony.  The  law  lays  down  no  fixed 
method  of  procedure,  «and  we  may  well  be- 
lieve that  they  resorted  to  means  found  to 
be  so  useful  in  like  cases;  that  Is,  they  went 
upon  the  ground,  and  viewed  the  place  in 
question,  and  heard  and  observed  for  them- 
selves the  facts  relating  to  the  controversy. 
See  section  30,  c.  116,  Code.  With  this  view 
of  the  law  and  the  facts  of  the  case,  the 
Judgment  complained  of  must  tw  affirmed. 

DENT,  3,  (dissenting).  SecUon  28.  c.  47, 
of  the  Code,  under  which  these  proceedings 
were  instituted,  contains  two  clauses  refer- 
ring to  what,  under  the  law  In  its  broadest 
signiflcation,  are  classed  as  nnlsances,  as 
follows:  to  wit:  (1)  "To  prevent  Injury  or 
annoyance  to  the  public  or  Individuals  from 
anything  dangerous,  offensive  or  unwhole- 
some." (2)  "To  abate  or  cause  to  be  abated 
anything  which  in  the  opinion  of  the  ma- 
jority of  the  whole  council  shall  be  a  nui- 
sance." The  first  refers  to  and  includes  alT 
such  things  which,  though  lawful  in  them- 
selves, may  be  conducted,  used,  or  neglected 
in  such  manner  and  to  such  an  extent  ns 
will  cause  them  to  become  an  injury  or  an- 
noyance to  the  public  or  individuals,  by  rea- 
son of  their  becoming  dangerous,  offensive, 
or  unwholesome,  while  the  second  refers  to 
such  things  as  are  a  nuisance  per  se,  in  the 
opinion  of  the  council;  that  is,  their  sound 
and  reasonable  discretion.  To  hold  other- 
wise is  to  render  the  first  clause  nugatory 
and  meaningless,  as  the  word  "nuisance," 
construed  in  its  broadest  sense,  would  cover 
everything  that  injures  or  annoys  the  public 
or  individuals  by  reason  of  its  being  danger- 
ous, offensive,  or  unwholesome,  while  in  its 
strictest  sense  it  includes  only  such  things 
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as  are  an  Injury  or  annoyance  to  all  per- 
sona who  come  wltliln  the  sphere  of  their 
operations,  though  In  a  greater  degree  to 
some  than  others.  For  instance,  a  cesspool 
throwing  off  putrid  odors  or  gases;  a  harsh 
and  grating  sound,  continuously  repeated; 
the  unnecessary  obstruction  of  a  public 
thoroughfare;  a  dangerous  and  unprotected 
excavation  or  opening  of  any  kind, — are  all 
Injurious  or  noisome  to  every  one  who  may 
come  within  their  sphere,  and  hence  are  nui- 
sances per  se.  But  those  things  which  are 
a  source  of  pleasure  and  enjoyment  to  some, 
while  they  are  a  positive  annoyance  to  oth- 
ers, such  as  singing,  dancing,  a  hand  organ, 
amusements,  processions,  and  occupations  of 
all  kinds,  including  a  merry-go-round,  cats, 
dogs,  and  children,  are  not  nuisances  per  se, 
but  the  world  would  be  a  dreary  place  to 
many  without  them.  All  sncb  things  can  be 
Indulged  in  and  ased  In  such  manner  as  to 
make  them  a  nuisance  to  certain  individ- 
uals, and  yet  they  may  be  a  continual  source 
of  happiness  and  necessity  to  a  large  ma- 
jority of  the  people  who  come  within  their 
sphere.  The  council,  in  determining  what 
is  a  nuisance  per  se,  and  therefore  to  be  abat< 
ed,  must  use  their  sound  discretion;  hence 
the  use  of  the  words,  "In  the  opinion  of  a 
majority  of  the  wh»le  council."  But  they 
cannot  hold  and  abate  as  nnisance,  under 
the  second  clause,  that  which  Is  not,  in  a 
greater  or  less  d^^ee,  injurious  and  annoy- 
ing to  all  alike  who  come  within  its  sphere. 
To  give  them  the  power  to  abate  every- 
thing which.  In  the  opinion  of  a  majority, 
was  annoying  to  any  individual,  would  be 
unjust,  unreasonable,  destructive  of  private 
rights,  and  contrary  to  fundamental  law. 
A  merry-go-round  is  not  a  nuisance  per  se, 
and  does  not  come  under  the  second  clause, 
and  Is  therefore  not  a  subject  of  abatement 
by  the  majority  of  a  town  council,  and  the 
judgment  should  have  been  reversed,  and 
the  proceedings  quashed.  The  authority  to 
abate,  given  to  a  town  council,  should  not 
be  construed  as  a  license  to  do  what  they 
please  with  their  neighbor's  property,  bnt 
only  to  protect  the  Interests  of  the  public. 
In  this  case  no  such  interests  were  at  stake, 
but  It  was  simply  a  question  of  whether  a 
few  individuals,  because  of  annoyance,  real 
or  Imaginary,  had  the  right  to  cause  the 
abatement  or  destruction  of  that  which  af- 
forded pleasure,  amusomoit,  exercise,  and 
experience  to  a  much  larger  number.  It  may 
be  said  that  a  merry-go-round  comes  under 
the  first  clause.  Such  Is  the  case.  But  this 
prosecution  Is  under  the  second  clause,  and 
the  first  does  not  authorize  the  harsh  mea- 
sure of  abatement,  bnt  Is  simply  a  measure 
of  regulation  or  prevention.  A  merry-go- 
round  may  be  conducted  In  such  manner  as 
not  to  be  offensive  to  any  one,  and  yet  It 
may  be  made  a  source  of  annoyance  to  all. 
In  such  cases  It  becomes  the  duty  of  the 
coimcll  to  prevent  its  management  In  such 
way  as  to  make  it  an  offensive  annoyance 


to  a  person  of  ordinary  sensibilities;  thnt 
is,  ordinary  people,  who  love  their  own  and 
their  neighbor's  children,  find  a  sufficient 
recompense  for  all  annoyance  in  their  happy 
enjoyment  of  Innocent  pastimes  and  sports, 
and  observe  the  golden  rule,  "As  ye  would 
that  men  should  do  unto  you,  do  ye  even  so 
unto  them."  As  Is  said  in  the  case  of  West- 
cott  V.  Middleton,  43  N.  J.  Eq.  483,  11  Atl. 
400:  "Before  the  court  can  condemn  a  trade 
or  calling,  it  must  appear  that  it  cannot  be 
carried  on  without  working  an  Injury  or 
hurt  to  another;  and,  as  I  have  said,  that 
injury  or  hurt  must  be  such  as  would  af- 
fect all  reasonable  persons  alike,  similarly 
situated.  The  law  does  not  contemplate  mies 
for  the  protection  of  every  individual  wish, 
desire,  taste.  It  is  not  within  the  judicial 
scheme  to  make  things  pleasant  or  agree- 
able for  all  the  citizens  of  the  state."  Such 
a  scheme  could  not  be  devised  by  hnman 
ingenuity,  for  It  is  always  too  hot  or  too 
cold,  too  wet  or  too  dry,  too  light  or  too 
dark,  for  some  people.  Always  complaining, 
never  satisfied,  morbid,  phlegmatic,  contin- 
ually annoyed,  fault-finding,  looking  for 
slights,  easily  offended,  hysterical,  captious, 
haters  of  children  and  their  enjoyments,  a 
misery  to  themselves  and  a  heaviness  to 
their  friends,  Is  their  history;  and  for  sncb 
the  law  affords  no  remedy,  as  it  cannot  ad- 
minister to  a  mind  and  heart  diseased.  On 
the  Judgment  of  such  it  Is  never  safe  to  con- 
demn a  lawful  calling  as  an  offensive  an- 
noyance. The  conduct  of  this  meny-go-round 
was  a  legitimate  business,— just  as  much  so 
as  the  selling  of  ribbons  or  flowers  for  hats, 
cigars  or  pipes,  or  sweetmeats  or  candies, 
and  as  useful  or  beneficial.  The  council,  be- 
fore regulating  it,  should  have  fooi^  out 
wherein  it  was  offensive,  and  then  have  com- 
pelled the  manager  to  submit  to  necessary 
rules  to  reduce  its  offensive  characteristics 
as  much  as  possible,  and.  If  necessary,  to 
lop  off  some  of  the  offensive  contingents. 
To  testify  that  a  thing  is  a  nuisance  does 
not  make  it  so,  bnt  the  witness  must  testify 
to  the  annoying  characteristics.  R.  W.  East- 
man testified  "that  he  goes  to  bed  early, 
and  gets  up  early;  that  he  sleeps  best  in 
the  first  part  of  the  night;  that  the  noise  of 
the  merry-go-round  interrupted  him  from 
sleeping;  that  his  wife  bad  the  headache 
one  night,  and  it  annoyed  her  from  sleeping; 
that  the  crowd  around  the  merry-go-round 
hallooed  and  made  a  noise,  and  that  the 
music  annoyed  him."  To  go  to  bed  before 
9.60  p.  m.  on  a  sultry  summer  night  Is  out 
of  the  ordinary  rule,  in  towns  the  sise  ot 
Davis,  and  this  was  the  hour  the  amuse- 
ment stopped.  Neither  does  ordinary  music 
annoy  the  ordinary  man,  especially  when  In 
bed,  nor  should  the  Joyous  shouts  of  children 
at  play.  So  far  as  his  wife  was  concerned, 
she  certainly  was  guilty  of  contributory  neg- 
ligence in  having  the  headache;  and.  as  to 
which  caused  her  to  lose  sleep,  she  was  the 
best  witness.    George  Amlaw  nys  the  music 
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apnoyg  blm   ft-om   sleeplns-    Wilbur  Patrt- 
qoan  says  be  is  annoyed  out  of  one  hour's 
sleep  eacb  nlgbt    F.   A.  Cruiksbank  says: 
"The  music  and   whistle  trom   the   engine 
annoys  me.     I  Imagine  the  wUstle  blows 
eveiy  Ave  minutes,  if  it  don't  blow."    George 
S.  Ramsey  says  It  slightly  annoyed  bis  little 
girl  when  she  was  sick.    But  be  considers 
it  a  great  source  of  amnsement,  and  not  a 
nuisance.    O.  B.  Wolford  says:     "It  keeps 
me  awake  some.   It  makes  considerable  an- 
noyance."  This  iB  the  substance  t>f  all  the 
evidence  in  favor  of  tbe  prosecution.   Three 
were  annoyed  by  the  music,  one  by  the  noise 
of  the  crowd,  one  by  the  whistle,  which  be 
imagined  blew,  whether  It  did  or  not;  and, 
being  early  bed-goers,  they  were  each  cheat- 
ed out  of  from  half  to  one  hour's  sleep  each 
night    This  is  the  evidence  of  nuisance  on 
which  the  judgment  of  abatement  was  found- 
ed, and  the  defendant  deprived  of  his  legit- 
imate business.    If  the  whistle  was  an  of- 
fensive annoyance,   the  council  could  have 
prevented  its  blowing.    If  the  music  was  an 
otTensive  annoyance,  the  council  could  have 
required  the  playing  of  tunes  low  and  sooth- 
ing, or  stopped  it  altogether.    The  children's 
mirth   and   laughter   could   have   been    sup- 
pressed in  the  same  manner,  and  their  shout- 
ing could  have  been  prevented  by  the  prom- 
ise of  a  free  tide.    And,  that  these  witnesses 
should  enjoy  their  twilight  rest,  they  could 
have  caused  the  "machine"  to  abate  at  early 
candle-lighting,  or  when  the  chickens  go  to 
roost.    "The  power  to  abate  nuisances,  like 
all  other  iwwers,  must  be  exercised  reason- 
ably."  It  is  not  unlimited  power,  but  only 
such  as  Is  reasonably  necessary  for  tbe  pub- 
lic good.    The  general  authority  to  declare 
what, is  a  nuisance  will  not  "Justify  the  de- 
claring of  acts,  avocations,  or  structures,  not 
iujurious  to  health  or  property,  nuisances." 
Teass  v.  City  of  St.  Albnns,  38  W.  Va.  1, 
17   S.  B.  400.    On  the  side  of  tbe  defense, 
23  witnesses  testify  that  it  is  an  innocent, 
harmless,    healthful   amusement,   which  the 
children  enjoy   veiy  much;   that  the  music 
Is    greatly  enjoyed,  is  a  pleasant  soporific, 
and  that  there  is  really  not  enough  of  it; 
that  it  is  conducted  in  an  orderly,  careful 
manner,  and  is  beneficial  to  tbe  community. 
TUey  fully  establish  It  to  be  of  great  utility 
and  benefit  to  the  public,  Instead  of  being 
a  nuisance.   If  the  testimony  of  the  prosecu- 
tion was  sufilcient,   that  of  tbe  defendant 
has  a  decided  preponderance.   The  evidence, 
and   the  law  independent  of  ,tbe  evidence, 
w-as  for  the  defendant,  and  such  should  be 
tbe  judgment  of  tbe  court    The  attempt  was 
once  made  to  eiij(rfn  the  erection  of  a  school- 
bonse,  for  tbe  reason  that  it  was  a  nuisance. 
How  would  the  public  regard  such  an  at- 
tempt at  the  present  time?   All  other  build- 
ln;rs  must  give  way  to  public  schoolhouses, 
and   the  education,   elevation,   comfort   and 
linppiness   of  the  children   is  considered   a 
primary   duty   of   mankind;    and   anything 
tUat  Gontrlbate*  to  their  harmless  amuse- 


ment should  receive  the  encouragement  of 
the  public  conscience,  rather  than  be  placed 
under  tbe  ban  of  the  law.  The  power  to 
abate,  If  It  exists,  should  never  be  exercised 
by  a  town  oonncil  when  the  power  to  regu- 
late will  accomplish  the  same  end  without 
the  destmction  of  property  or  of  a  lawful 
avocation. 

BRANNON,  J.  (dissenting).  I  cannot  agree 
that  a  merry-go-round  Is  a  public  nuisance, 
to  which  the  harsh  and  vigorous  remedies 
provided  by  law  for  public  nuisances  shall 
be  applied.  This  merry-go-round  is  not  prov- 
en a  nuisance,  and  Is  not,  in  its  nature, 
such.  It  is  an  amusement  from  which  chil- 
dren derive  great  pleasure  and  enjoyment, 
and,  with  them,  their  parents.  A  great  many 
most  respectable  grown  people  enjoy  their 
presence  in  our  towns.  They  want  that  ele- 
ment necessary  to  stamp  them  as  nuisances, 
—that  their  harm  or  annoyance  shall  he  so 
extensive  as  to  affect  the  public  at  large, 
not  merely  a  few  persons.  Many  things  an- 
noy, perhaps  hurt  a  few  persons,  but  a  few 
must  not  make  law  for  the  many.  A  band 
discoursing  music  in  a  park,  very  frequently, 
in  summer,  no  doubt,  annoys  aged  or  sickly 
persons  in  tbe  neighborhood,  and  others  tired 
of  its  music,  from  repetition;  and  shall  we 
say  it  is  a  nuisance?  Shall  we  say  a  church 
wherein,  for  weeks,  religions  revivals  are 
held  until  late  at  night  is  such?  Is  the  ring- 
ing of  church  bells?  Are  theaters  and  cir- 
cuses? Are  even  billiard  tables  and  bowl- 
ing alleys  that  are  open  until  late  In  the 
night?  Many  things  annoy  a  few;  but  they 
cannot  deny  the  rights,  even  the  amuse- 
ments or  pastimes,  if  decent,  and  not  im- 
moral, of  the  many.  They  must  submit  to 
the  inconvenience  peculiar  to  tbemselres.  I 
do  not  attempt  a  discussion  at  large.  We 
must  not  make  government  too  rigid  and 
exacting,  upon  even  the  amusements  of  the 
people,  else  it  becomes,  in  their  eyes,  an 
engine  of  oppression  and  tyranny.  The  ac- 
tion of  the  council  in  this  case,  under  the 
form  of  law,  took  away  the  right  of  the 
owner  to  use  his  property  to  earn  a  liveli- 
hood, and  Invaded  the  right  of  the -people 
to  go  to  a  decent  place  for  harmless  and 
pleasurable  amusement  If  the  company  fre- 
quenting such  places,  as  it  seldom  or  never 
does,  becomes  disorderly  or  immoral,  that 
is  a  matter  of  police  control,  but  does  not 
make  a  merry-go-round  a  public  nuisance. 


YOUNGER  et  al.  v.  RITCHIE  et  aL 

(Supreme  Court  of  North  Carolina.    May  14, 

1895.) 

FBAIIDm.BXT  CONVBTASCB  OV  HoHBSTBAD— AO- 

Tiox  TO  Sbt  Aside. 
Act  1883,  c.  78,  providing  that  in  an  ac- 
tion to  set  aside  a  voluntary  conveyance  to  a  wife 
as  in  fraud  of  crpditor«.  the  fact  that  the  lands 
do  not  exceed  in  value  the  homestead  exemption 
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shall  be  DO  defense,  proTided  that  the  net  shall 
not  be  construed  to  authorize  the  sale  of  the  land 
nntil  after  the  expiration  of  the  homestead  exemp- 
tion, enables  the  creditors  to  immediately  sue  to 
Btt  aside  such  a  conveyance  as  a  cloud  on  the 
title,  and  render  their  judgment  a  lien  on  the 
reversion. 

Appeal  from  superior  court,  Stanly  coun- 
ty;  Robinson,  Judge. 

Action  by  L.  C.  Younger  and  others  against 
M.  Ritchie  and  others.  From  a  judgment  of 
nonsuit,  plaintUfa  appeal.    Reversed. 

Brown  &  Jerome,  for  appellants. 

CLARK,  J.  This  is  an  action  by  several 
creditors  of  the  male  defendant  to  set  aside 
his  conveyance  to  his  wife,  on  the  ground 
that  It  was  made  with  intent  to  hinder,  de- 
lay, and  defraud  the  creditors  of  the  grantor. 
It  was  admitted  that  he  was  a  resident  of  the 
state,  and  that  he  could  still  claim  a  home- 
stead in  the  land  conveyed  if  the  deed  was 
declared  fraudulent.  It  being  worth  less  than 
$1,0UU,  and  no  other  homestead  having  been 
allotted  him.  .  Crummen  v.  Bennet,  OS  N.  C. 
494;  Dortch  v.  Benton,  08  N.  C.  190,  3  S.  E. 
U3S;  and  numerous  other  cases  afflrmlug  the 
same  doctrine.  The  plaintiffs  are  not  seek- 
ing to  assert  that  the  defendant  is  estopped  to 
assei-t  his 'homestead  rights  in  the  property, 
by  reason  of  the  fraudulent  conveyance 
thereof,  but  they  contend  that  their  docketed 
judgments,  being  Hens  upon  the  reversion  aft- 
er the  termination  of  the  hoine.stead  (Jones  y. 
Britton,  102  N.  C.  1C<5,  9  S.  E.  5.54),  they  are 
entitled  to  have  the  cloud  or  obstruction  of 
the  fraudulent  conveyance  removed  now,  be- 
cause the  evidence  may  by  the  process  of 
time  become  un.avallable.  Had  there  been 
any  doubt  of  their  right  to  maintain  this  ac- 
tion for  that  purpose.  It  ts  removed  by  chap- 
ter 78,  Acts  1803,  which  expressly  provides 
that  it  shall  be  no  defense  to  actions  to  set 
aside  fraudulent  conveyances  to  "allege  and 
prove  tliat  the  lands  therein  embraced  do  not 
exceed  in  value  the  homestead  allowed  by 
law,"  providing,  however,  that  the  act  shall 
"not  be  construed  to  authorize  the  sale  of  the 
land  until  after  the  homestead  exemption  hns 
expired."  It  was  competent  for  the  legisla- 
ture to  so  enact,  and  the  meaning  of  the  stat- 
ute Is  clear  and  unambiguous.  It  is  not  Im- 
probable that  Its  enactment  was  brought 
about  by  the  doubtful  Intimation  in  Rankin 
T.  Shaw,  94  N.  C.  405,  that  such  was  not  the 
case  as  the  law  formerly  stood,  and  to  cure 
such  defect.  The  judgment  of  nonsuit  must 
be  set  aside.    Reversed. 


WEBSTER  V.  SHARPE. 
(Supreme  Court  of   North   Carolina.    May   14, 
1895.) 
IssnANca  OF  Scmmons— Slander. 
1.  A  summons  is  "issned"  (Code,  {  161),  so 
as  to  prevent  the  running  of  the  litatute  of  limita- 
tions, only  after  it  has  iHi8!iM>d  from  the  hands  of 
the  clerk  to  be  delivered  to  the  sheriff  for  service; 


a  summons  merely  filled  np.  and  held  b^  the  clerk 
for  a  prosecution  bond  to  l>e  given,  i»  not  "is- 
sued." 

2.  The  use  of  words  whldi  from  the  con- 
versation as  a  whole,  to  the  apprehension  of  a 
person  within  hearing,  intentionally  charge  an- 
other with  a  crime,  is  slanderous,  thou^  the 
words  do  not  in  terms  charge  such  crime. 

Appeal  from  superior  court,  Alamance 
county;  Hoke,  Judge. 

Action  by  Arthur  'V.  Welwter  against 
James  P.  Sliarpe.  There  was  a  judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

The  action  was  brought  to  recover  dam- 
ages for  defamation  of  character.  The  plain- 
tiff alleged,  among  other  things,  that  defend- 
ant did  maliciously  speak  of  and  concerning 
the  plaintiff,  in  presence  of  plaintiff  and  one 
\V.  T.  Webster,  the  following  words,  in  8ul>- 
stance,  speaking  to  plaintiff,  to  wit  "I  found 
out  who  went  into  my  store";  and  plaintiff 
asked,  "Who  was  it?"  Defendant  replied, 
"It  was  you  and  your  brother,  W.  T.  Web- 
ster, and  if  you  and  he  will  give  up  what 
you  took  I  will  hush  it  up,  and  have  no  more 
to  do  with  it";  whereby  defendant  malicious- 
ly intended  to  cliarge  plaintiff  with  breaking 
into  his  store  and  stealing  goods  and  money, 
etc.  Defendant  denied  the  allegation,  and 
says,  substantially,  that,  believing  the  said 
parties  did  enter  bis  store,  and  being  anxious 
to  recover  what  he  had  lost  he  did  not  make 
the  statement  with  malice,  but  only  to  give 
expression  to  an  honest  opinion  in  their  pres- 
ence and  others  that  they  were  the  parties, 
and  if  he  could  get  back  his  money,  etc..  be 
would  say  nothing  more  about  it  etc.;  and. 
further,  tliat  more  than  sis  months  elapsed 
after  the  alleged  words  were  spoken  and  be- 
fore the  commencement  of  this  suit 

Issues. 

(1)  Did  defendant  utter  to  Alexander  Trog- 
den,  of  and  concerning  plaintiff,  slanderous 
words  charging  that  plaintiff  entered  the 
store  of  defendant  and  stole  money  there- 
from? Ans.  No.  (2)  Were  the  slanderous 
words  charged  in  the  complaint  uttered  with- 
in six  months  before  the  commencement  of 
this  suit?  Ans.  No.  (3)  Wliat  amount  of 
damages  is  plaintiff  entitled  to  recover} 

Case. 

There  was  an  issue  as  to  the  statute  of  lim- 
itations, and  It  was  to  the  cliarge  of  the 
court  on  tliis  issue  that  the  plaintiff  excepted, 
and  takes  the  appeal.  All  the  evidence  tend- 
ed to  show  that  the  alleged  breaking  was 
on  the  night  of  December  31,  1892,  and  de- 
fendant made  the  charge  next  morning  to 
different  persons,  and  repeated  charge  to  var- 
ious persons  for  a  day  or  two,  till  January 
3,  lS9.t,  and  that  there  was  no  evidence  tend- 
ing to  show  any  charge  after  January  3. 
1803,  except  the  evidence  of  witness  Trog- 
den,  who  testified  tliat  he  was  at  defendant's 
store  three  or  four  weeks  after  the  hreakin? : 
and  in  talking  with  defendant  some  one  saUl, 
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"If  you  accuse  the  Websten  of  breaking  In- 
to your  store,  tbey  would  go  on  to  yon" ;  and 
defendant,  Sharpe,  thus  replied,  "Well,  I 
hare  told  tbem  to  tbelr  face  they  were  the 
boys,  and  I  have  never  accused  any  one  else 
with  doing-  It"  That  defendant,  Sharpe, 
afterwards,  on  that  same  occasion,  offered 
witness  Trogden  |i20  to  find  out  who  did  do 
It,  and  also  said  to  witness  that  he  did  not 
believe  much  In  liquor,  but  he  thought  it 
would  be  a  good  plan  to  get  them  drunk,  and 
get  it  oat  of  them  In  that  way.  Defendant 
testified  that  he  never  made  charge  to  any 
one  after  January  3d,  and  that  the  conversa- 
tion with  Trogdeu  was  before  that  time, 
and  not  after.  Plaintiff  also  offered  In  evl- 
dence  the  summons  docket  or  the  entries 
kept  by  the  clerk  In  his  court  Bummons  dock- 
et, puri>ortlng  to  give  date  when  suit  com- 
menced. The  case  at  bar  was  820,  and  entry 
opposite,  "Docketed  May  30, 1894."  The  case 
just  before  this,  being  819,  was  entered  as 
docketed  May  3d,  and  case  Just  after,  being 
821,  was  entered  as  docketed  June  14tb. 
The  clerk  testified  that  he  never  pat  these 
trammonses  on  his  docket  till  they  were  Is- 
sued, but  he  knows  this  summons  was  not 
Issued  the  day  It  bears  date  and  the  day  of 
this  entry,  because  there  was  no  deputy,  and 
be  himself  was  In  Greensboro;  that  he  sup- 
poses In  making  the  entry  he  was  misled 
by  the  date  of  the  summons.  The  clerk 
stated  also  that  be  Is  right  confident  sum- 
mons must  have  been  Issued  before  the  date 
of  the  next  case,  June  14th,  because  he  did 
not  docket  these  cases  at  all  till  the  summons 
was  Issued;  that  Is,  that  it  was  his  custom 
not  to  do  so,  but  he  could  not  state  this 
positively.  He  states  this  summons  was  Is- 
sued when  bond  was  given, but  does  not  know 
when  that  was.  Bond  Is  In  handwriting  of 
Mr.  Long,  except  name  of  one  of  the  sure- 
ties, which  Is  In  the  handwriting  of  the  clerk. 
The  clerk  further  stated  that  he  recollected 
the  sheriff  coming  for  the  summons  once, 
when  bond  had  not  been  completed,  and  when 
bond  was  completed  summons  was  Issued  by 
him.  By  Issuing  summons  he  means  band- 
ing same  out  to  sheriff  to  be  served.  The 
summons  has  entered  on  back,  in  handwrit- 
ing of  sheriff,  "Rec'd  July  10;  served  July 
11."  Sheriff  Hamilton  testified  these  entries 
were  in  his  handwriting,  and  give  dates  cor- 
rectly; that  summons  was  handed  to  him  by 
the  clerk  on  the  10th  day  of  July,  1803. 
Before  this  Mr.  Long  had  handed  to  him  a 
gammons,  and  asked  sheriff  to  give  same  to 
clerk  to  have  docketed.  He  took  same  to 
clerk,  and  when  be  did  clerk  said  no  bond 
had  been  given  in  the  case,  and  summons 
could  not  be  issued.  He  asked  clerk  to 
give  summons  back  to  him  when  bond  was 
completed,  and  says  the  entries  on  back  of 
summons  were  a  correct  return.  He  thinks 
there  was  one  name  on  the  bond  when  Mr. 
Long  first  handed  him  the  summons,  which 
was  In  May  before.  He  cannot  recollect 
whether  sammons  was  signed  by  cletk.  when 
v.21&E.Dal2— 58 


Mr.  Long  first  gave  it  to  him  or  not.  He 
asked  clerk  for  summons  once  before  it  was 
handed  out  to  him  in  July,  and  did  not  get 
It.  Bond  was  not  then  completed.  This  was 
on  May  SOth.  The  court  charged  the  Jury 
that  the  action  was  commenced  by  issuing 
the  summons,  and  the  summons  was  Issued 
whenever  It  was  put  out  from  the  clerk's 
office  by  direction,  and  under  sanction  and 
authority,  of  the  clerk,  and  handed  to  the 
officer  for  the  purpose  of  being  served;  that, 
if  it  was  sent  out  and  handed  to  some  one 
else  to  give  to  the  offl<^r  for  the  purpose  of 
being  served,  this  would  be  an  issuing  of  the 
summons,  but  it  must  leave  the  ofilce  for 
this  purpose  by  the  direction  or  under  the 
sanction  or  authority  of  the  clerk.  Plaintiff 
^cepted.  That  the  burden  of  this  issue  was 
on  the  plaintiff  to  show,  by  the  greater 
weight  of  evidence,  that  the  action  was  com- 
menced within  six  months  from  the  last 
utterance  of  defamatory  words;  that  if  the 
plaintiffs  failed  in  this,  or  the  minds  of  the 
jury  were  left  in  doubt  about  the  matter, 
so  that  they  were  onable  to  determine  it 
from  the  evidence,  verdict  should  be  for  the 
defendant  Plaintiff  excepted.  On  first  is- 
sue court  charged  the  jury  that  if  the  words 
used  to  Trogden  intentionally  charged  plain- 
tiff with  robbing  store,  or  the  words  used  to 
him,  or  In  his  presence,  by  reasonable  in- 
tendment and  from  the  rest  of  his  conver- 
sation, amounted  to  such  charge  to  the  ap- 
prehension of  Trogden,  or  of  any  one  who 
heard  them,  they  would  be  slanderous  and 
defamatory,  even  though  they  did  not  make 
charge  in  express  terms.  Plaintiff  excepted. 
There  was  no  exception  to  any  other  portion 
of  the  charge  on  statute  of  limitations,  nor 
to  any  other  portion  of  the  charge  except  as 
before  noted.  There  was  verdict  and  judg- 
ment for  defendant 

B.  S.  Parker,  for  appellee. 

FURCHBS,  J.  This  is  an  action  of  slander, 
in  which  plaintiff  alleges  that  defendant 
falsely  charged  him  with  breaking  into  de- 
foidant's  store  and  taking  his  goods.  De- 
fendant answered,  denying  the  allegations  in 
plaintiff's  complaint,  and  pleads  the  statute 
of  limitations.  On  the  trial  three  Issues  were 
submitted  to  the  jury,— one  as  to  whether  de- 
fendant uttered  the  slanderous  words  as  al- 
leged; another  as  to  the  statute  of  limita- 
tions; and  the  third  as  to  the  amount  of 
damages.  All  the  evidence  tended  to  ehow 
that  defendant's  store  was  broken  into  on 
the  night  of  the  3l8t  of  December,  1892,  and 
the  summons  bears  date  the  30th  of  May, 
1883.  But  it  was  contended  by  defendant 
that  in  fact  it  was  not  issued  until  the  10th 
of  July,  1893.  If  the  summons  was  Issued 
at  the  time  it  bears  date,  it  was  in  time. 
But,  if  It  was  not  issued  until  the  10th  of 
July,  It  was  not  In  time,  and  the  statute  of 
limitations  was  a  l>ar.  The  presumption  is 
tliat  it  was  Issued  at  the  time  It  bears  date. 
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and  the  burden  Is  on  defendant  to  show  tbat 
it  did  not  To  do  tiiis,  defendant  introduced 
ttie  cleric  and  the  slierifT,  and  their  testimony 
tended  to  show  that  the  aummons  did  not 
Issue  at  the  time  it  bears  date,  and  that,  as 
a  matter  of  fact.  It  was  not  issued  until  the 
10th  of  July,  1883.  An  action  is  commenced 
by  Issuing  a  summons.  Code,  )  199.  And 
au  action  Is  commenced  when  a  summons 
Is  Issued  agralnst  a  defendant.  Id.  8  161. 
This  involves  the  question  as  to  what  Is 
meant  by  the  word  "issue,"  and  we  are  of 
the  opinion  that  It  means  going  out  of  the 
liands  of  the  clerk,  expressed  or  Implied,  to 
1)6  delivered  to  the  sherifT  for  service.  If 
the  clerk  delivers  it  to  the  sheriff  to  be 
seiTed,  it  is  then  issued;  or  If  the  clerk  de- 
livers it  to  the  plaintiff,  or  some  one  else, 
to  be  delivered  by  him  to  the  sheriff,  this 
is  an  issue  of  the  summous;  or,  as  is  often 
the  case,  the  summons  is  filled  out  by 
:be  attorney  of  plaintiff,  and  put  in  the 
lands  of  the  sheriff.  This  is  done  by  the 
mplled  consent  of  the  clerk,  and,  In  our 
I'Piuton,  constitutes  an  issuance  from  the 
time  It  Is  placed  In  the  hands  of  the  sheriff 
for  service.  But  a  summons  simply  filled 
up  and  lying  In  the  office  of  an  attorney 
would  not  constitute  an  Issuing  of  the  sum- 
mons, as  provided  for  in  the  Code.  Nor 
would  the  fact  that  a  summons  being  filled 
up  and  held  by  the  clerk  for  a  prosecution 
bond  (ns  the  evidence  in  this  case  tends  to 
show  was  the  fact)  constitute  the  issuing 
of  a  summons,  until  the  bond  Is  given,  or  at 
least  until  it  goes  out  by  the  consent  of  the 
clerk  for  the  purpose  of  being  served  on  ther 
defendant.  This  being  so,  we  see  no  error 
in  the  Judge's  charge  on  the  question  as  to 
when  the  summons  issued  and  the  statute  of 
limitations.  The  Jury  finds  the  first  issue 
for  the  defendant;  that  he  did  not  utter  the 
defamatory  words  as  alleged  by  plaintiff; 
and  plaintiff  excepts  to  the  Judge's  charge  on 
this  Issue.  But  no  error  is  pointed  out  in 
the  exception,  and  we  see  noue.  Judgment 
affirmed. 


WRIGHT  V.  HARRIS. 

(Supreme  Court  of  North  Caroluia.    May   14, 

1895.) 

Texasct  is  Common. 

T«stator  devised  all  bis  land  to  bis  widow 

for  life,  aud  the  remainJer  to  his  nephew,  with  a 

provision  tliat,  if  a  former  slave  remained  with 

his  wife  and  nephew  nntil  the  death  of  hi»  wife, 

he  should  have  50  acres  of  land.    Testator,  iiefore 

his  death,  settled  the  slave  on  50  acres,  where  he 

rcmnlnwi   until  after  the  death  of  the   widow. 

Hrld,  that  he  was  a  tenant  in  common  with  the 

nephew,  and  entitled  to  hold  possession  of  the  50 

acres  aud  the  profits  thereof  until  partition  was 

had. 

Appeal  from  superior  court,  Person  coun- 
ty;  Uoke,  Judge. 

BJectment  by  Thomas  D.  Wright  against 
Jesse  Harris.  From  a  Judgment  for  defend- 
ant, plalutifl:  appeals.   Affirmed. 


Shepherd,  Manning  &  Foushee,  for  appel- 
lant   W.  W.  Kitcbln,  for  appellee. 

MONIXJOMBRY,  J.  The  defendant,  Jesse 
Harris,  was  a  former  slave  of  the  testator, 
and  the  latter.  In  his  will  and  testament, 
L>ore  witness  to  the  old  servant's  character 
and  devotion  In  requesting  him  to  remain 
with  his  (testator's)  widow  until  after  her 
death.  There  are  services  and  kindnesses 
which  these  old  family  servants  can  and  do 
render  to  their  former  owners  which  none 
other  can  or  will  render,  and  the  testator 
understood  this  as  no  one  else  can  who 
never  occupied  such  a  relation.  The  widow 
survived  her  husband  some  years;  and  when 
the  end  came  to  her,  on  the  23d  of  December, 
ia«4,  this  old  family  servant,  the  defendant, 
was  present  faithful  to  the  end.  In  fact, 
from  the  record  it  seems  that  be  bad  never 
left  the  old  plantation.  The  testator  appears 
to  have  been  a  Just  man,  appreciative  of  the 
defendant's  services,  and  in  his  lifetime  bad 
settled  him  on  50  acres  of  his  land,  and  in 
bis  will  made  provision  for  blm  in  compen- 
sation for  past  services  and  for  those  to  l>e 
rendered  by  him  In  future  to  his  widow. 
He  devised  his  tract  of  land  of  1,200  acres 
to  his  widow,  for  her  life,  with  remainder  to 
his  nephew,  the  plaintiff,  but  charged  it 
with  an  interest  in  favor  of  the  defendant 
in  the  following  language:  "However,  I  re- 
quest that  Jesse  Harris  and  Henry  Harris, 
former  slaves  of  mine,  remain  with  my 
wife  and  nephew  until  the  death  of  my  wife; 
and,  If  they  shall  remain  with  them  during 
that  time,  that  they,  Jesse  and  Henry,  shall 
iiave,  at  some  suitable  place,  fifty  acres  of 
land  each."  The  defendant  remained  with 
the  widow  till  her  death,  and  was  faithful 
to  her;  and  therefore,  upon  her  death,  im- 
der  the  will,  be  became  entitled  to  50  acres 
of  the  1,200-acre  tract  of  the  testator,  which 
was  the  only  land  he  owned.  He  is  a  tenant 
In  common  with  the  plaintiff  of  the  tract  of 
land  as  to  the  50  acres  devised  to  him  in  the 
will,  and  Is  entitled  to  partition.  Harvey  v. 
Harvey,  72  N.  C.  570;  6rubb  v.  Poust  99 
N.  C.  2iJ0,  6  S.  E.  103.  The  plaintiff  ought 
to  have  recognized  the  right  of  the  defend- 
ant under  the  will,  to  50  acres  of  land  in 
the  tract  of  1,200,  and  to  have  had  the  same 
allotted  to  him  In  some  proper  manner.  Not 
having  done  so,  he  will  not  be  allowed  to 
eject  the  defendant  from  that  particular  50 
acres  of  land  which  he  occupies,  and  wliich 
was  Indicated  by  the  testator  during  bis  life- 
time as  a  suitable  home  for  the  defendant: 
and  the  defendant  will  be  allowed  to  remain 
in  the  possession  of  it  until,  in  the  manner 
prescribed  by  the  Judgment  of  the  court  be- 
low, 50  acres  of  the  1,'JOO-acre  tract  shall  be 
allotted  by  commissioners  to  him.  Uinlf. 
Wills,  p.  390.  The  defendant  is  enUUed  to 
such  of  the  crops  or  proceeds  of  sale  of  same 
as  are  now  in  the  hands  of  the  receiver,  and 
which  were  growh  on  the  50  acres  which  the 
defendant  has    heretofore  cultivated.    His 
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lionor  committed  no  error  In  refusing  tbe  In- 
structions asked  by  the  plaintiff,  and  tbe 
Judgment  of  tbe  court  below  U  allirmed. 


HUNT"».  WHEELBR  et  al. 

<Supreme  Court  of  North  Carolina.    May  14, 

1895.) 

W^ILU — CHAROB  AOAIX8T  LaKS— IiIMlTATIONB- 
BflTOPPBL. 

1.  Under  a  will  giylng  certain  land  to  a 
jnvndaon,  he  to  pay  a  daughter  one-half  of  its 
value  out  of  the  rents  of  the  game  or  from  any 
other  source,  except  by  sale  of  the  land,  the 
ilaoghter's  share  is  a  charge  upon  the  land. 

2.  An  action  by  an  administrator  for  in- 
testate's share  of  an  estate  is  governed  as  to 
limitation  by  Code,  f  158,  providing  that  actions 
not  otherwise  provided  for  shall  be  brought  within 
10  years  after  the  cause  of  action  accruea 

3.  Defendant  can  take  no  benefit  from  an 
aCTeement  to  compromise  a  charge  against  land 
ivhen  he  has  not  complied  with  the  terms  of  the 
uin'eement,  claiming  that  there  was  no  charge 
against  tbe  land,  because  tbe  debt  was  a  personal 
one,  and  that  it  was  barred  by  limitation. 

Appeal  from  superior  court,  Granville  coun- 
ty; Green,  Judge. 

Action  by  W.  H.  Hunt,  administrator  for  tbe 
estate  of  Elizabeth  Gay,  against  W.  T. 
Wheeler  and  another,  for  a  share  of  Intes- 
tate's father's  estate.  From  a  Judgment  for 
t>Iabitlff,  both  sidea  appeal.  Modified  and  af- 
firmed. 

A.  J.  Field,  for  plaintiff.  Edwards  &  Roy- 
."ter,  for  defendants, 

MONTGOMERY.  J.  This  case  Is  presented 
upon  an  agreed  state  of  facts.  From  tbe 
Judgment  wblcb  was  rendered  In  tbe  court  be- 
low, both  parties  appealed.  We  will  treat 
l>oth  appeals  together.  Tbe  value  of  tbe  tract 
•of  land  devised  by  tbe  testator,  Moses  Wbeel- 
■er,  to  bis  grandson,  William  T.  Wbeeler,  In 
remainder  after  tbe  death  of  tbe  widow  of  tbe 
testator,  was  ascertained,  according  to  tbe 
manner  prescribed  by  tbe  will,  to  be  $1,380. 
One-half  of  this  amount  was  under  tbe  will 
to  be  paid  to  tbe  daughter  of  tbe  testator, 
Kllzabetb  Meadows,  a  man-led  woman.  Tbe 
Oefendants  contend  that  tbe  land  its^  Is  not 
<-harged  with  tbe  amount  in  favor  of  tbe 
(laughter,  and  tbe  plaintiff  Insists  that  It  is. 
Tbe  solution  of  the  question  depends  upon  tbe 
true  constmction  of  tbe  following  clause  of 
the  will:  "Item  First.  1  lend  to  my  wife,  El- 
vira, during  her  natural  life,  tbe  tract  of  land 
13-ing  near  and  adjoining  tbe  lands  of  my  son, 
nudley;  and  at  her  death  1  give  tbe  said 
tract  of  land  to  my  grandson,  William  T. 
Wheeler,  son  of  my  said  son  Dudley,  with  this 
understanding:  that,  at  tbe  death  of  my  said 
wife,  tbe  said  tract  of  land  is  to  be  valued  by 
tliree  freeholders,  to  be  chosen  by  my  execu- 
tors; and  my  said  grandson  is  to  pay  to  my 
daughter,  Elizabeth  Meadows,  one-half  of 
snid  valuation.  Said  one-balf  may  be  paid 
hy  and  from  tbe  rent  of  tbe  same,  or  from  any 
«itlier  source,  except  by  tbe  sale  of  the  snrae,  as 
I   do  not  wish  it  sold  for  division,  being  too 


nnall  a  tract  for  division  between  tbem,  and 
my  desire  being  to  secure  said  tract  of  land  to 
my  said  grandson." 

We  are  of  tbe  opinion  that  tbe  one-balf  value 
of  tbe  land  (to  wit,  $600),  tbe  daughter's  share 
under  tbe  will,  la  a  charge  upon  the  land. 
Carter  v.  WorreU,  06  N.  C.  358,  2  8.  B.  628; 
Aston  V.  Galloway,  3  Ired.  Eq.  126;  Rice  v. 
Rice,  115  N.  C.  43.  20  S.  B.  185.  The  daugh- 
ter, after  having  become  a  widow,  married  s 
second  time,  and  died  on  the  28tb  of  January, 
1888,  leaving  her  husband  surviving  her.  Tbe 
plaintiff  qualifled  as  her  administrator  on  the 
12th  of  November,  1894,  and  on  that  day 
commenced  this  action  against  tbe  defendants. 
Tbe  defendants  Insist  that  tbe  statute  of  lim- 
itations (Code,  (  155,  subd.  1)  Is  applicable  to 
the  facts  hi  the  case,  and  Is  a  bar  to  tbe  action. 
We  are  not  of  this  opinion.  Section  158  of 
tbe  Code  1  applies.  Tbe  defendants  insist  again 
that  tbe  agreement  made  on  the  2d  of  Janu- 
ary, 1888,  between  tbe  daughter  and  tbe 
grandson  of  tbe  testator,  relieved  tbe  land  of 
the  charge  upon  It  (if  It  ever  existed),  and 
made  the  compromise  obligation  on  the  part 
of  tbe  grandson  purely  a  personal  one  against 
bim.  This  cannot  be  so,  for  tbe  agreement 
especially  and  particularly  recites  tbe  contra- 
ry. Tbe  following  is  the  agreement:  "I, 
Thomas  F.  Meadows,  attorney  In  fact  for 
Robert  L.  Gay  and  Elizabeth  Gay  (formerly 
Elizabeth  Meadows),  a  daughter  of  Moses 
Wbeeler,  deceased,  having  been  appointed  by 
tbem  attorney  in  fact  to  represent  their  inter- 
est In  the  settlement  of  tbe  estate  of  said 
Moses  Wheeler,  having  agreed  with  W.  T. 
Wlieeler  to  accept  of  bim  the  sum  of  four 
hundred  dollars  in  full  satisfaction  of  tbe 
amount  due  from  him  to  said  Elizabeth  Gay 
as  a  charge  upon  the  land  devised  to  W.  T. 
Wbeeler  in  and  by  the  last  will  of  Moses 
Wbeeler,  provided  tbe  same  shall  be  paid  In 
two  months  from  this  date,  and  whereas  be 
has  paid  me  fifty  dollars  of  tbe  said  four 
hundred,  now  I  do  hereby  authorize  John  W. 
Hays,  as  my  attorney,  to  receive  from  W.  T. 
Wheeler  tbe  balance  of  said  sum,  to  wit,  $350, 
provided  tbe  same  shall  be  paid  within  two 
months  from  this  date;  and,  when  so  paid,  tbe 
said  Hays  is  authorized  to  execute  to  W.  T. 
Wbeeler  such  release  and  acquittance  as  shall 
fully  discharge  bim  from  all  further  liability 
on  account  of  said  charge  upon  said  land." 
Tbe  defendants  can  take  no  benefit  fvom  the 
agreement  of  compromise,  for,  although  It  ap- 
pears that  tbe  daughter  died  before  tbe  time 
when  tbe  money  agreed  npon  in  tbe  compro- 
mise should  be  paid,  and  that  there  was  no 
personal  representative  to  receive  It  when  It 
fell  due,  yet,  after  tbe  plaintiff  was  appointed 
administrator,  no  part  of  tbe  same  was  paid  or 
offered  to  be  paid;  tbe  defendants  all  tbe  time 
setting  up  tbe  plea  of  tbe  statute  of  limita- 
tions to  defeat  all  recovery,  and  also  relying 
npon  the  debt  being  a  personal  one  against 

1  Code,  S  108,  provides  that  actions  not  oth- 
erwise provided  for  must  be  brought  within  10 
years. 
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tlie  grandson,  and  not  a  charge  upon  the  land. 
The  Judgment  of  the  court  below  Is  aftrmed 
In  80  far  as  it  declares  that  the  amount  due 
to  the  plaintiffs  intestate  (the  daughter  of  the 
testator)  is  a  charge  upon  the  land,  and  to  be 
paid  by  the  rents  from  the  same,  and  the  ap- 
pointment of  a  recelTer  to  take  charge  of  the 
land  and  rent  it  out.  The  plaintiff,  howerer, 
ought  to  have  had  Judgment  for  the  sum  of 
!!:(SI)0,  half  the  value  of  the  land,  less  $50, 
which  was  paid  by  the  grandson  on  the  2d 
of  January,  1888,  with  Interest  from  the  9th 
of  April,  1883,  until  paid.  The  Judgment  Is 
affirmed  and  modified  as  above. 


HARGROVE  ▼.  HARRIS. 

(Supreme  Court  of  North  Carolina.    May  14, 

1895.) 

Jurisdiction  or  Justice— Suit  roB  Rent— Cijum 
AND  Delivery— Lien  on  Crops. 

1.  All  forms  of  actions  having  been  alxjlished, 
an  allegation  in  the  complaint,  in  an  action  to  re- 
cover for  rent,  that  defendant  wrongfully  detains 
the  crop  on  which  the  rent  is  a  lien,  does  not  de- 
prive the  justice  of  jurisdiction,  on  the  ground 
that  the  action  is  one  of  claim  and  delivery,  and 
not  one  ex  contractu. 

2.  In  such  case  the  justice  should  asanme 
jurisdiction,  merely  denying  the  relief  of  a  deliv- 
ery of  the  crop. 

3.  Since  under  Code,  i  17B4,  a-  judgment  for 
rent  is  a  lien  on  the  crops,  a  judgment  of  a  jus- 
tice's court  for  rent,  also  adjudging  the  judg- 
ment a  lien  on  the  crops,  is  not  invalid  as  being 
in  excess  of  his  jurisdiction,  as  the  portion  of  the 
judgment  adjudging  the  Uen  will  be  treated  as 
surplusage. 

Appeal  from  superior  court,  Granville 
county;   Green,  Judge. 

Action  in  a  justice's  court  by  Mary  L.  Har- 
grove against  Henry  P.  Harris.  From  a 
judgment  of  the  superior  court  dismissing 
the  action  on  appeal,  plaintiff  appeals.  Re- 
versed. 

J.  W.  Graham  and  P.  C.  Graham,  for  ap- 
pellant   A.  J.  Field,  for  appellee. 

CLARK,  J.  There  Is  no  such  thing  as  an 
action  for  claim  and  delivery.  Under  our  con- 
stitution (article  4,  {  1),  there  Is  but  one  form 
of  action  in  civil  cases.  In  that  many  ancil- 
lary remedies  may  be  asked;  i.  e.  arrest  and 
bail,  claim  and  delivery,  Injunction,  attach- 
ment, and  appointment  of  receivers.  These 
need  not  be  asked,  even  if  the  party  is  enti- 
tled to  them  (Wilson  v.  Hughes,  94  N.  C. 
182);  and,  If  they  are  Improperly  asked, 
they  are  simply  denied  or  dismissed;  but 
that  does  not  affect  the  action  itself,  which 
goes  on  If  the  plaintiff  is  entitled  to  any  oth- 
er remedy  (Deloatch  v.  Coman,  90  N.  C.  180; 
Morris  V.  O'Briant,  94  N.  G  72).  This  Is  the 
broad  distinction  between  the  present  sys- 
tem of  procedure  and  that  formerly  in  force. 
Under  the  old  system,  all  these  were  distinct 
forms  of  action;  and  so  much  regard  was 
paid  to  the  mode  in  which  relief  was  asked 
that,  however  meritorious  the  cause  of  ac- 
tion, a  mistake  In  the  exact  manner  of  seek- 


ing the  remedy  sent  the  plaintiff  out  of 
court  The  common  sense  of  mankind  and 
the  Intelligence  of  the  age  have  caused  the 
old  system  to  be  abrogated  In  the  large  ma- 
jority of  states  and  countries  of  the  English- 
speaking  race.  Indeed,  it  was  never  In 
force  in  any  other.  It  was  abolished  in 
this  state  over  a  quarter  of  a  century  since 

The  gist  of  the  present  action  is  that  the 
defendant  was  indebted  to  the  plaintiff  $75, 
due  for  rent  Incidentally,  the  plaintiff  ask- 
ed, or  might  be  construed  as  asking,  for 
claim  and  delivery  of  the  crop,  which  is  not 
alleged  to  be  worth  "not  more  than  fifty 
dollars."  The  Justice  of  the  peace  properly 
ignored  the  ancillary  remedy,  of  which  he 
would  have  had  no  Jurisdiction,  and  render- 
ed Judgment  for  the  amount  of  rent  found 
to  be  due,— $36.87.  Starke  v.  Gotten,  115  N. 
C.  81,  20  S.  E.  184.  In  that  case  the  action 
was  for  $70.80,  for  "damages  for  breach  of 
a  contract"  as  to  the  delivery  of  certain  to- 
bacco, and  to  subject  the  proceeds  of  the 
sale  of  the  tobacco.  It  was  held  that  while 
the  Justice  had  no  Jurisdiction  of  the  latter, 
"the  damages  for  breach  of  contract"  being 
ez  contractu,  the  Justice  properly  retained 
Jurisdiction,  and  rendered  Judgment  for  the 
debt  It  te  true  tliat  in  the  present  case  the 
summons  recites  that  the  defendant  "wrong- 
fully detains"  the  crop,  on  which  $75  is  due 
for  rent  The  same  words  were  used  in 
Deloatch  v.  Coman,  supra;  and  the  court 
held  that  this  was  the  basis  for  claim  and 
delivery  (Code,  (  322,  subd.  2),  but  that  the 
Justice  retained  Jurisdiction  to  render  Judg- 
ment for  the  debt,— less  than  $200.— though 
he  did  not  have  power  to  grant  the  claim 
and  delivery  for  the  property,  which  was  in 
excess  of  $50. 

In  the  present  case  the  court  below  erred 
In  dismissing  the  action,  and  tliat  is  the  only 
point  before  as.  To  prevent  misconception, 
however,  we  notice  that  the  Justice  not  only 
gave  Judgment  for  the  debt,  and  adjudged 
that  it  was  due  for  rent  as  he  might  liave 
adjudged  that  it  was  due  by  open  account 
or  on  a  bond  or  on  a  promissory  note,  bat 
he  went  further,  and  adjudged  that  it  was 
a  lien  on  the  crop.  This  was  unnecessary, 
and  must  be  held  mere  hannlesa  surplusage, 
as  the  statute  made  it  a  lien.  Code,  $  1754. 
The  lien  was  the  result,  and  no  valid  part, 
of  the  Judgment  declaring  the  amount  of 
the  Indebtedness,  and  that  It  was  due  for 
rent.  Id.;  Wilson  v.  Respass,  86  N.  C.  112. 
There  Is  analogy  on  the  criminal  side  of 
the  docket,  where  disfranchisement  of  one 
convicted  of  a  felony  is  held  to  be  the  effei-t 
of  the  sentence,  and  no  part  of  it  State 
V.  Jones,  82  N.  0.  685.  So  here  the  lien 
on  the  crop  la  the  effect,  but  no  part  of  the 
Judgment  tliat  the  defendant  is  indebted 
in  the  amount  named  for  rent  The  plain- 
tiff did  not  ask  for  a  Judgment  declaring  it 
a  lien,  and,  if  he  had.  It  would  not  have  de- 
stroyed the  Jurisdiction  to  grant  the  valid 
demand  for  Judgment  for  the  sum  dae,  be- 
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-cause  a  Judgm«Dt  for  tbe  amount  due  tor 
rent  ascertains  tbe  extent  of  tbe  lien  on  tbe 
•crop,  and  does  not  tbrow  every  petty  dis- 
pute about  rent  into  tbe  superior  court 
This  would  virtually  be  a  denial  of  Justice 
In  tbe  majority  of  Instances,  for  tbe  amount 
would  usually  not  Justify  seeking  relief  In 
tbat  foi-um.  In  trutb,  tbe  Hen  exists  by  vir- 
tue of  tbe  statute  before  and  Independent  of 
tbe  Judgment,  and  even  If  no  Judgment  Is 
«ver  rendered.  Tbe  Judgment  simply  ascer- 
tains tbe  amount  of  rent  due.     Reversed. 


ALPHA  MILLS  v.  WATBRTOWN  STBAM- 

BNGINK  CO.  et  al. 
(Supreme  Court  of  Xortb  Carolina.    May  14, 

]895.) 
Sale  of  Pp.rsosaltt  —  Actios  for  Falsb  War- 
RANTT— Limitations— FoRBiou  Corporation- 
Discovert  ov  Fraud — Damages. 

1.  The  ruling  of  the  trial  court  on  motion 
for  Mpw  trial,  on  the  ground  that  the  verdict 
■was  n^ninst  the  weight  of  evidence,  is  not  re- 
viewAble  on  appeal. 

2.  Where  a  person,  acting  as  agent  for  an- 
other, contracted  to  sell  plaintiff  an  engine  of  a 
<-ertain  kind,  and  knowinRly  delivered  an  in- 
ferior one,  plaintiff  may  retain  the  engine,  and 
8no  both  principal  and  agent  for  damaxes. 

R.  An  agent  authorized  to  sell  is  authorised 
to  make  a  warranty. 

4.  Where  B.  sold  an  engine  to  plaintiff,  and, 
in  an  action  against  B.  and  M.  for  dnmaRes  for 
false  warranty,  the  jury  find  on  a  distinct  issue 
tliat  B.  was  M.'s  agent  in  the  transaction,  it  is 
uot  error  to  refuse  to  iiuhmit  an  issue  as  to  wheth- 
er or  not  there  was  a  sale. 

5.  Code.  S  155,  subd.  9.  providing  that,  when 
relief  is  sought  on  the  ground  of  fraud  in  cases 
which  heretofore  were  solely  coxnizable  by  courts 
of  equity,  the  cause  of  aetion  shall  not  be  deemed 
to  have  accnied  until  the  discovery  of  the  fraud, 
was  amended  in  1888  by  striking  out  "in  cases 
which ^>ere  heretofore  solely  cognizable  by  courts 
of  equity."  Held,  that  the  nmciulment  applies  to 
an  action  for  a  false  warranty  on  a  sale  made  be- 
fore the  amendment. 

6.  A  foreign  corporation  cannot  set  up  the 
statute  of  limitation  in  bar  of  an  action  for  false 
warranty. 

7.  Whore,  in  an  action  for  false  warranty, 
there  is  a  question  as  to  when  plaintiff  first  knew 
of  the  fraud,  the  question  as  to  whether  tbe  ac- 
tion is  barred  by  the  statute  of  limitations  is  one 
of  fact  for  the  jnry. 

8.  In  an  action  for  false  warranty  in  the 
sale  of  an  engine,  plaintiff  is  entitled  only  to  dam- 
ages naturally  arising  from  the  fraud,  and  can- 
not recover  interest  or  insurance  on  such  engine. 

Appeal  from  superior  court,  Mecklenburg 
county;  Winston,  Judge. 

Action  by  tbe  Alpha  Mills  against  tbe 
"Watertdwn  Steam-Engine  Company  and 
others.  From  a,  verdict  for  plaintiff,  defend- 
ants appeal.    Reversed. 

Tbe  following  Is  Exhibit  6: 

"Office  of  Brem  &  McDowell,  Machinery, 
Mining  Supplies  and  Safes.  Agents  for  Lid- 
dell  &  Co.,  Manufacturers  of  "Boss"  Cotton 
Presses,  Saw  Mills,  Shafting,  Pulleys,  Bang- 
ers, &C.  Agents  for  Watertown  Engines. 
Cleveland  &  Hardwick  Engines.  Tbe  Pratt 
Improved  Cotton  Oln.  Com  and  Flour  Mills. 
Victor  Wagon  and  Platform  Scales.  Emer- 
son. Smitb  &  Co.  Planer  apd  Solid  Tootb  Cir- 


cular Sawa.  Marvin's  Fire  Proof  Safes. 
StMm  and  Water  Fittings  and  all  sizes  of 
Wrought  Iron  Pipe  and  Rubber  and  Leather 
Belting,  Constantly  on  Hand. 

"Charlotte,  N.  O.,  April  9tb,  188& 
"E.  K.  P.  Osborne,  Esq.,  President  Alpha 
Mills— Dear  Sir:    We  will  sell  to  your  mill  tbe 
following  machinery,  at  prices  given: 

One  Watertown  automatic  cut  off 
engine,  18x28  cylinder,  150  H.  P. 
nominal,  or  155  H.  P.  cutting  off  at 

half  stroke  70  lbs  steam $1,.500  00 

80  horse  still  boUers,  at  $843  each. .  1,(>S($  00 

No  3  pnmp 1 75  00 

No.  11  heater 250  00 

Steam  and  water  connection 1(X)  00 

Machinist's  time 30  00 

Freight  about 43  00 

$4,1S4  00 
"—With  pump  and  beater. 

"Yours,  respectfully,  Brem  &,  McDowell. 
"Accepted:    B.  K.  P.  Osborne,  Pres." 

Geo.  E.  Wilson  and  George  F.  Bason,  for 
appellant  Steam-Engine  Company.  Jones  & 
Tlllett,  for  appelhints  Brem  &  McDowell. 
Burwell,  Walker  &  Cansler,  for  appellee. 

FURCHES,  J.  This  Is  an  action  for  dam- 
ages upon  an  alleged  false  warranty  in  tbe 
sale  of  a  steam  engine.  In  wblcb  plaintiff 
recovered,  and  defendants  appeal,  and  file 
44  exceptions  to  tbe  ruling  of  tbe  court  We 
do  not  expect  to  take  up  and  discuss  these 
exceptions  seriatim,  but  only  to  discuss  such 
of  them  as  will  dispose  of  the  case  on  ap- 
peal, as  many  of  them  will  in  all  probability 
not  arise  again. 

Tbe  defendants  moved  to  dismiss  tbe  ac- 
tion for  want  of  due  service.  This  motion 
bad  been  made  and  passed  upon  some  terms 
ago,  upon-  affidavit  as  to  whether  the  de- 
fendants Brem  &  McDowell  were  agents  of 
the  other  defendant  in  making  tbe  sale  com- 
plained of;  and,  if  there  had  been  any  rea- 
son for  doubting  tbe  correctness  of  tbe  find- 
ing of  tbe  court  at  that  time  (and  we  do  not 
see  tbat  there  was),  there  certainly  is  none 
now,  when  this  question  has  been  submitted 
to  a  Jury,  and  found  tbat  they  were  tbe 
agents  of  tbe  Watertown  Steam-Engine 
Company.    This  motion  is  overruled. 

Defendants  then  moved  for  a  new  trial, 
upon  tbe  ground  tbat  tbe  verdict  was  against 
the  weight  of  the  evidence.  This  question 
has  been  so  often  decided  by  this  court  to 
be  a  matter  of  discretion  with  the  trial 
Judge,  and  not  reviewable  In  this  court,  that 
we  are  somewhat  surprised  It  should  be 
presented  again  for  our  consideration  by 
tbe  intelligent  counsel  who  represent  de- 
fendants.   This  exception  is  overruled. 

Defendants  then  moved  for  Judgment  on 
tbe  findings  of  tbe  Jury  (non  obstante,  we 
suppose).  This  exception  was  not  argued, 
and  we  suppose  was  virtually  abandoned; 
but  if  It  was  not,  we  see  no  ground  upon 
which  It  can  be  sustained,  and  it  is  over- 
ruled. 
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Exhibit  5  contains  the  contract  for  the 
sale  of  the  engine,  which,  In  our  opinion, 
shows  that  Brem  &  McDowell  acted  as 
agents  of  the  Watertown  Company  in  mak- 
ing the  sale;  and  that  It  also  constitutes  a 
sale  with  warranty  (Thomas  v.  Simpson,  80 
N.  C.  4;  Love  v.  Miller,  104  N.  C.  582,  10  S. 
E.  685);  and  that  plaintiff  might  retain  the 
engine,  and  have  an  action  against  defend- 
ants for  damages  (Lewis  v.  Rountree,  78  N. 
C.  323;  McKlnnon  v.  Mcintosh,  98  N.  C.  89. 
3  S.  E.  840).  An  agent  authorized  to  sell  Is 
authorized  to  make  a  warranty.  Hunter  v. 
Jamleson,  6  Ired.  252.  We  do  not  think  the 
fact  that  Brem  was  a  member  of  the  plain- 
tltr  corporation  benefits  the  defendants.  If 
he  acted  as  the  agent  of  the  Watertown 
Company  in  making  this  sale,— was  in  its 
employ,  and  pay,— he  could  not  at  the  same 
time  be  acting  for  the  plaintiff  corporation; 
and,  thus  acting.  It  is  not  to  be  supposed 
that  he  would  give  plaintiff  information  in- 
jurious to  his  principal,  and  which  would 
likely  prevent  a  sale  of  Its  property.  De 
Kay  V.  Water  Co.,  38  N.  J.  Eq.  161;  Hick- 
man V.  Oreen  (Mo.  Sup.)  27  S.  W.  440;  Bank 
V.  Harris,  118  Mass.  147;  Allen  v.  Railroad, 
150  Mass.  200,  22  N.  B.  917.  It  has  been 
held  that  if  the  agent  did  not  know  of  the 
defects  at  the  time  of  making  the  sole,  he 
would  not  be  guilty  of  a  moral  fraud,  but 
still  it  would  be  a  legal  fraud.  Peebles  v. 
Guano  Co.,  77  N.  O.  236.  But  In  this  case 
the  Jury,  by  the  seventh  issue,  find  that  the 
agents  had  knowledge  at  the  time  of  the 
sale  that  the  engine  was  not  a  150  H.  P.  en- 
gine. So  It  is  not  necessary  to  iuvoke  the 
rule  In  the  case  of  Peebles  v.  Guano  Co., 
supra. 

The  defendants  Insist  that  they  were  en- 
titled to  their  first  Issue  as  to  whether  there 
was  a  sale  or  not;  and  ordinarily  it  seems 
to  us  that  this  would  be  so.  But  in  this 
case  it  seems  not  to  be  denied  that  there 
was  a  sale  of  an  engine  by  Brem  &  McDow- 
ell to  the  plaintiff;  and  we  suppose  defend- 
ants insisted  on  this  issue  upon  the  ground 
that  Brem  &  McDowell  were  not  the  agents 
of  the  Watertown  Company,  and  as  this  was 
submitted  as  a  distinct  issue,  and  found 
that  they  were,  we  tMnk  this  supplies  any 
apparent  necessity  for  this  issue.  There  has 
been  much  discussion  (to  be  found  In  our 
Reports)  as  to  what  are  proper  issues.  But 
we  think  it  has  been  finally  settled  that  if 
the  issues  as  submitted  embrace  the  sub- 
stantial contention  of  the  parties,  in  such 
manner  as  not  to  deprive  either  party  of 
the  benefit  of  a  substantial  right,  this  la 
sufficient;  and,  applying  this  rule,  we  do 
not  see  that  defendants  were  prejudiced  on 
account  of  the  court's  not  submitting  this 
issue,  and  we  must  overrule  this  exception. 

Defendants  contend  tliat  plaintiff's  action  Is 
barred  by  the  statute  of  limitation;  and,  as  to 
the  defendants  Brem  &  McDowell,  we  would 
hold  this  to  be  so,  under  the  cases  of  Blount 
T.  Parker,  78  M.  0.  128,  and  Jaffray  v.  Bear, 


103  N.  C.  165,  9  8.  B.  382,  but  for  Act  18S0. 
c.  269,  amending  subdivision  9,  S  155,  of  the 
Code.  This  amendment  strikes  out  of  section 
155  of  the  Code  that  part  upon  which  the  de- 
cision In  Blount  v.  Parker  and  Jaffray  v. 
Bear  was  put  This  amendment  leaves  all 
actions  subject  to  the  same  rule,  whether 
they  were  heretofore  cognizable  solely  in 
courts  of  equity  or  not  and  makes  all  actions 
come  under  the  same  rule  as  if  they  bad  been 
originally  cognizable  in  courts  of-  equity: 
and,  the  Jury  having  found  the  issue  of  fraud 
in  favor  of  plaintiff,  it  makes  this  point  in 
the  case,  as  to  defendants  Brem  &  McDowell, 
depend  upon  the  time  when  the  fraud  was 
discovered  by  plaintiff;  that  Is,  when  they 
flrst  discovered  that  the  engine  was  not  a  ISO 
H.  P.  engine.  As  to  the  other  defendant  the 
Watertown  Company,  we  think  a  different 
rule  obtains.  This  defendant  is  a  foreign 
corporation.  Its  citizenship  is  in  New  York. 
In  matters  of  litigation  it  has  the  right  to 
avail  itself  of  this  fact  as  is  often  done  in 
cases  of  removal  from  state  to  federal  courts; 
and  we  see  no  reason  why  it  should  not  be 
subject  to  the  same  rule  that  individuals  are 
who  are  citizens  of  other  states.  We,  there- 
fore, do  not  think  the  statute  of  limitations 
applies  to  them,  whether  the  fraud  was  dis- 
covered within  three  years  t>efore  the  com- 
mencement of  the  action  or  not  Code,  i  162; 
Orist  V.  WillUms,  111  N.  C.  63,  15  S.  E.  8S9. 

The  defendants  Brem  &  McDowell  contend 
that  as  the  act  of  1889  was  passed  after  the 
sale  complained  of  was  made,  the  amend- 
ment does  not  apply  in  this  case,  and  that  the 
law  as  it  stood  before  the  amendment  must 
govern.  We  do  not  agree  to  this  contention. 
The  statute  of  limitation  is  no  satisfaction  of 
plaintiff's  demand.  It  is  only  a  bar  when 
set  up  to  the  action  of  the  court  It  does  not 
act  on  the  rights  of  the  parties,  but  only  af- 
fects the  remedy.  It  is  created  by  the  legis- 
lature, and  can  be  removed  by  the  legislature. 
This  is  certainly  so  where  it  had  not  run  so 
as  to  become  a  bar.  As  it  affects  no  rested 
rights,  there  is  no  reason  for  holding  that  it 
is  unconstitutional;  and  that  is  the  only 
ground  we  see  upon  which  defendants'  con- 
tention can  be  sustained. 

This  brings  us  to  the  consideration  of  his 
honor's  charge  upon  the  statute  of  limitations. 
The  question  of  the  statute  of  limitations  is 
a  mixed  question  of  fact  and  law;  and  it  is 
true,  as  stated  by  his  honor.  If  there  is  no 
dispute  as  to  facts,  then  it  becomes  a  question 
of  law,  and  the  court  should  instruct  the  Jury 
as  to  their  verdict  But  where  there  are 
disputed  facta  as  to  when  it  started  to  run, 
then  it  is  the  duty  of  the  court  to  submit  that 
question  to  the  Jury.  In  this  case  It  de- 
pended (as  to  Brem  &  McDowell)  as  to  whoi 
plaintiff  first  had  knowledge  that  the  engine 
sold  it  was  not  a  150  H.  P.  engine.  It  was 
in  evidence  that  plalntifl,  more  than  three 
years  before  the  commencement  of  this  ac- 
tion, had  in  its  possession  a  catalogue  of  the 
Watertown  Company,  wliich  tended  to  show 
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that  the  engine  sold  plaintiff  was  not  a  160 
U.  P.  engine.  What  Ward  said  abottt  It,  and 
other  evidence  which  tended  to  show  knowl- 
edge, was  at  least  enough  to  make  It  a  dis- 
puted question  of  fact.  And,  this  being  so, 
we  think  it  was  error  in  the  conrt  to  instruct 
the  jury  that  from  ail  the  evidence  in  Ihe 
case  they  should  find  that  the  statute  of  lim- 
itations had  not  run. 

We  also  think  there  was  error  in  his  charge 
upon  the  question  of  damages.  Plaintiff  gave 
In  evidence  the  cost  of  transportation  and  pnt- 
tlDg  down  both  engines;  and  defendants  con- 
tend tlist,  under  his  honor's  instructions,  the 
jury  charged  them  with  this  expense  for  both 
engines.  If  this  is  so,  It  seems  to  ns  It  Is 
clearly  wrong.  If  plaintiff  had  gotten  the 
last  engine  first,  It  would  have  been  com- 
pelled to  have  borne  this  expense.  Why, 
then,  charge  It  to  defendants?  If  defend- 
ants are  liable,  It  should  only  be  for  the  ex- 
pense of  the  defective  engine.  It  may  be  the 
defendants  were  not  charged  for  both  by  the 
Jury.  But  we  have  examined  his  honor's 
charge,  and  can  nowhere  find  that  they  were 
instructed  as  to  this  matter;  and  as  the  evi- 
dence was  allowed,  and  they  were  not  In- 
structed as  to  it,  we  think  it  probable— Indeed, 
most  llkely-^that  the  Jury  did  charge  defend- 
ants with  both.  We  also  think  there  were 
other  errors  in  his  honor's  charge  upon  the 
question  of  damages.  It  was  too  broad.  The 
rule  in  cases  like  this,  as  we  understand  It,  Is 
to  allow  such  damages  as  naturally  arise 
from  the  false  warranty,  but  not  for  every- 
thing that  may  result  therefrom  (Ashe  v. 
DeRossett,  S  Jones  [N.  O.]  301);  and  we  can- 
not see  how  such  things  as  interest  and  in- 
surance could  have  been  in  the  minds  of  the 
contracting  parties,  or  can  be  said  to  grow 
ont  of  the  breach  of  contract  between  the 
parties.  Would  not  plaintiff  have  to  pay  in- 
terest and  Insurance,  whether  there  was  a 
breach  of  this  contract  or  not?  And  did  this 
In  any  way  depend  upon  this  contract  be- 
tween plaintiff  and  defendants?  These  and 
any  other  matters  that  could  not  have  been  in 
the  minds  of  the  contracting  parties,  and  did 
not  arise  from  the  breach  of  warranty,  should 
be  eliminated  from  the  question  of  damages. 

There  are  other  exceptions  in  the  case, 
which  we  do  not  think  necessary  to  pass  up- 
on now,  as  they  will  likely  not  arise  on  a  new 
trial;  but,  for  the  errors  pointed  out,  we  are 
of  the  opinion  there  should  be  a  new  trial. 


HOLT  V.  SOUTHERN  FINISHING  & 

WAREHOUSE  CO. 

(Supreme  Court  of  North  CJarolina.    May  14, 

1805.) 

ExAMiRATioH  or  Adverse  Fahtt  BsroxB  Trial 
—Books  of  Corporatios. 
1.  Under  Oide,  t  579.  et  acq.,  providing  for 
the  taking  before  trial  of  the  tegtimon^  of  the 
adverse  parties  to  an  action,  in  an  action  by  a 
stockholder  to  set  aside  an  assignment  of  a  con- 
tract by  the  corporation  as  fraudulent,  the  di- 


rectors may  be  compelled  to  disclose  facts  so  as 
to  enable  plaintiff  to  draw  his  pleadings,  thoagb 
their  evidence  may  subject  them  to  pecuniary 
loss. 

2.  A  stockholder  may  compol  the  directors  of 
a  corporation,  under  Code,  {  579  et  seq.,  to  ner- 
mit  him  to  examine  the  books  of  the  corj^ratioD, 
so  as  to  enable  bim  to  procure  evidence  in  order 
to  set  aside  an  nssiniment  by  the  corporation  of  a 
contract  as  fraudulent 

8.  An  order  refusing  to  discharge  a  motion  to 
take  the  testimony  of  the  directors  of  a  corpora- 
tion, in  an  action  against  the  corporation  to  set 
aside  an  assignment  of  a  contract  as  fraudulent, 
is  not  appealable. 

Petition  for  a  writ  of  certiorari  by  the 
Southern  Finishing  &  Warehouse  Company 
In  an  action  by  Lawrence  S.  Holt  against 
petitioner  and  others.    Denied. 

The  plaintiff,  a  stockholder  in  defendant 
company,  for  himself  and  all  other  stockhold- 
ers, brings  this  action  against  the  defend- 
ant, and  files  affidavit,  dated  April  13,  1895, 
as  follows:  "(l)  That  he  has  begun  a  civil 
action  In  the  superior  court  of  Alamance 
county.  In  which  the  pleadings  have  not  yet 
been  filed.  (2)  That  Neil  Ellington,  E.  T. 
Uarset,  and  J.  W.  Llndau  are  stockholders 
in  defendant  company,  and  directors  in  the 
same,  and  that,  as  such,  are  parties  to  this 
action,  or  persons  for  whose  benefit  the  ac- 
tion is  immediately  defended.  (3)  That,  In 
order  to  get  facts  upon  which  to  base  a  com- 
plaint, it  is  necessary  to  examine  the  par- 
ties above  named,  under  sections  570-o8«5  of 
the  Code,  and  that  they  have  information 
which  is  necessary  and  material  evidence 
for  the  plaintiff.  (4)  That  the  object  of  the 
action  is  to  set  aside  a  pretended  transfer  by 
defendant  to  Moses  H.  Cone  of  a  cause  of 
action  arising  out  of  an  alleged  contract, 
also  of  an  alleged  contract  executed  Septem- 
ber 9,  1892,  by  the  plaintiff  with  the  defend- 
ant company,  and  that  the  reasons  for  seek- 
ing to  set  the  same  aside  are  that  Cone  is  a 
stockholder  and  director  in  the  company, 
and  has  been  since  its  organization,  that  he 
was  the  promoter  of  the  enterprise,  and  that 
any  purchase  or  pretended  purchase  by  him 
of  the  said  contract  from  the  company  is 
fraudulent,  and  voidable  at  the  option  of  a 
complaining  stockholder,  and  that  defendant 
is  now,  and  has  been  since  Its  organizution, 
one  of  the  largest  stockholders  in  tlie  com- 
pany. (5)  That  the  board  of  directors  con- 
sists of  men  largely  under  the  influence  of 
Cone,  and  one  of  them  is  a  brother,  and  an- 
other a  brother-in-law,  of  Cone,  as  affiant  is 
informed  and  believes,  and  that  five  persons 
only  constitute  such  board.  (6)  That  the  pre- 
tended sale  aforesaid  took  place  some  time 
in  January,  1895,  at  a  meeting,  or  an  ad- 
journed annual  meeting,  of  the  directors; 
that  affiant  has  made  diligent  effort  to  get 
at  the  truth  of  said  alleged  sale,  and  to  this 
end  has  made  inquiry  of  the  directors  as  to 
the  same,  and  has  also  made  application  to 
the  secretary  and  treasurer  of  the  company, 
to  see  the  booics  of  the  company  bearing  up- 
on said  sale  or  transfer,  but  that  all  his  ef- 
forts have  been  In  vain.    (7)  That  defend- 
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ants  have  said  knowledge,  and  that  plaintiff 
Is  entitled  to  the  same;  he  being  a  stock- 
holder In  the  company,  and  interested  In  said 
contract  Wherefore,  plaintiff  prays  the 
court  to  appoint  some  suitable  person  com- 
missioner to  take  said  examination,  at  such 
time  and  place  as  the  court  shall  designate, 
and  shall  meet  the  wishes  of  the  parties." 

Order  of  (ireen,  J.,  April  19,  1895:  "The 
court  adjudges  that  plaintiff  Is  entitled  to 
take  tlie  examinations  of  the  directors  in  de- 
fendant company,  named  In  his  affidavit,  to 
be  used  in  preparing  the  complaint,  and  as 
evidence  in  the  case  at  the  trial,  and  ap- 
ix>lnts  T.  J.  Sliaw  commissioner,  as  provided 
in  section  680  of  the  Code,  and  designates 
Saturday,  April  27,  1S9S,  at  Greensborough, 
N.  C,  at  the  law  office  of  Shaw  &  Scales,  as 
the  time  and  place  when  and  where  he  will 
cause  said  parties  to  be  and  appear  by  sub- 
poenas, and  whose  evidence  he  will  then  and 
there  take,  as  required  by  law.  Copies  to  be 
served  on  parties.    [Signed]  Green,  Jndge." 

Thereupon,  on  April  19tb,  the  commission- 
er notified  the  patties.  In  pursuance  of  the 
above  order.  And  the  defendant  company, 
on  April  20th,  notified  the  plaintiff  that  on 
the  24th  of  April,  1895,  at  Oxford,  a  motion 
would  be  made  before  Judge  Green  to  set 
aside  the  order  heretofore  made,  appointing 
a  commissioner  to  take  examination,  etc., 
upon  the  ground  that  the  same  was  improvi- 
dently  granted,  and  was  granted  upon  insuffi- 
cient affidavit,  and  without  notice,  and  tor 
other  causes. 

Affidavit  of  J.  W.  Llndau,  secretary  and 
treasurer,  and  a  director  in  the  defendant 
company,  April  23d:  "That  on  the  21st  of 
March,  1895,  plaintiff  began  this  action,  and 
caused  summons  to  be  served  on  defendant 
company,  but  which  has  not  been  served  on 
defendant  Cone.  No  pleadings  have  ever 
been  filed.  Plaintiff,  upon  notice  to  defend- 
ant, applied  to  the  Judge  for  an  order  re- 
quiring defendant  to  furnish  to  plaintiff 
a  copy  of  all  books,  papers,  and  documents 
in  Its  possession  and  under  its  conti'ol  relat- 
ing to  the  controversy  between  plaintiff  and 
defendant,  or  for  permission  to  Inspect  and 
copy  the  same,  alleging  that  the  same  con- 
tained Information  necessai-y  to  enable  him 
to  file  his  complaint  That  in  the  affidavit 
filed  by  plaintiff  it  was  stated  that  the  pur- 
pose of  the  suit  was  to  set  aside  an  alleged 
transfer  by  the  company  to  the  codefendant 
Cone  of  an  alleged  contract  which  plaintiff 
Is  alleged  to  have  made  with  said  Cone  for 
the  company,  which  said  contract  was  set 
out  in  the  affidavit  That  an  answer  to  the 
affidavit,  and  numerous  affidavits  in  support 
of  the  answer,  were  filed  by  the  company, 
and  after  argument  the  motion  of  plaintiff 
was  granted  by  the  court,  and  defendant 
prayed  an  appeal  to  the  supreme  court,  and 
has  perfected  the  same,  and  it  is  now  pend- 
ing in  said  court  That  while  the  appeal 
was  pending,  wherein  the  right  of  plaintiff 
to  have  the  benefit  of  said  books,  etc.,  is  de- 


nted by  defendant,  and  whereby  all  proceed- 
ings to  obtain  the  relief  asked  were  sospend- 
ed  In  the  lower  court,  the  plaintiff  procnred 
from  the  clerk  a  commission  to  take  the 
depositions  of  Ellington  and  Garset  and  this 
affiant  before  said  commissioner,  and  caused 
subpoenas  duces  tecum  to  issue  for  said  of- 
ficers, commanding  them  to  appear  before 
the  commissioner,  and  bring  said  books,  etc., 
and  this  notwithstanding  the  question  of  the 
right  of  plaintiff  to  have  the  boolu  was 
pending  before  the  supreme  court  That  said 
commission  was  Issued  without  notice  to  de- 
fendant while  the  question  was  so  pending, 
and  before  any  service  of  summons  on  the 
defendant  Cone,  and  before  any  pleadings 
were  Hied;  and  In  this  state  of  things  the 
defendant,  by  its  counsel,  appeared  before 
the  clerk,  and  moved,  for  reasons  set  out 
In  Its  affidavit,  to  revoke  said  commission, 
which  motion  was  allowed,  and  an  order 
made  directing  the  commissioner  to  proceed 
no  further.  That  affiant  is  advised  and  be- 
lieves that  If  It  was  competent  for  the  su- 
perior court  to  make  any  order  affecting  the 
right  of  plaintiff  to  an  Inspection  and  copy 
of  the  books,  etc.,  of  the  company,  while 
the  question  of  such  right  was  pending  as 
aforesaid,  the  clerk  of  the  court  below,  act- 
ing as  and  for  the  Judge,  had  power  to  issue 
and  revoke  the  commission,  and  the  act  of 
the  clerk  In  revoking  the  same  amounted  to 
a  Judgment  that  plaintiff  was  not  entitled  to 
the  relief  sought,  and  that  Judgment,  re- 
maining still  In  force,  not  appealed  from, 
and  unreversed,  and  being  the  Judgment  of 
a  court  of  competent  Jurisdiction,  is  con- 
clusive upon  the  plaintiff,  and  Is  res  adjndlca- 
ta  as  to  his  rights  In  the  premises.  That  not- 
withstanding the  right  of  plaintiff  in  the 
premises  is  questioned  In  the  appeal  pend- 
ing as  aforesaid,  and  notwithstanding  the 
said  Judgment,  which  Is  still  in  force,  the 
plaintiff  applied  for  and  obtained  an  order 
adjudging  that  plaintiff  is  entitled  to  take 
the  said  examinations,  and  appointing  a 
commissioner  to  take  the  s»me,  and  direct- 
ing him  to  cause  the  parties  to  appear  at  a 
certain  time  and  place,  and  that  accordingly 
the  commissioner  has  Issued  subpoenas  com- 
manding affiant  and  said  parties  to  bring  with 
them  the  books,  etc.,  of  the  company;  and  af- 
fiant believes  that  this  is  but  anotberattempt 
of  plaintiff  to  have  the  superior  court  give  him 
the  relief,  his  right  to  which  being  question- 
ed as  aforesaid,  and  which  has  already  been 
dented  him  by  a  court  of  competent  Juris- 
diction as  aforesaid.  That  the  object  of 
plaintiff's  suit  as  set  out  in  his  affidavit,  is 
to  set  aside  an  alleged  transfer  of  an  alleged 
contract  by  the  company  to  the  defendant 
Cone,— a  matter  properly  provable,  by  the 
rules  of  evidence,  only  by  the  records  of 
said  corporation,  showing  Its  doings  In  this 
behalf;  and  the  pretense  of  plaintiff  that  he 
desires  to  elicit  any  Information  as  to  said 
transfer  resting  In  the  knowledge  of  any  of 
the  parties  sought  to  be  examined  amounts 
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to  nothing,  as  neither  of  the  parties  could 
testify  as  to  the  contents  of  the  books,  etc., 
'Which  are  the  best  evidence  of  the  alleged 
transfer,  and  any  testimony  of  theirs  as  to 
tbls  matter  could  not  be  used  on  the  trial 
of  the  action,  for  the  reason  that  the  same 
would  affect  the  defendant  Cone,  who  has 
not  yet  been  served  with  process.  Afflant 
is  advised  and  believes  that  it  was  incompe- 
tent for  the  court  to  malce  said  order  pending 
said  appeal,  and  that  plaintiff  had  been  de- 
nied the  rights  thereby  granted  by  the  cleric 
of  the  superior  court  of  Alamance  county, 
acting  as  and  for  the  court;  and,  if  it  was 
competent  at  all,  affiant  is  advised  and  be- 
lieves that  the  order  should  not  liave  been 
made,  except  upon  notice  to  defendant;  that 
it  was  made  upon  insufficient  affidavit,  and 
Is  erroneous,  in  that  It  appoints  a  commis- 
sioner to  take  the  examination,  instead  of  or- 
dering the  same  to  be  taken  before  the  Judge 
or  court  Affiant  believes  the  fact  to  be, 
and  so  charges,  that  the  purpose  of  plaintiff 
is  not  l>ona  fide  to  secure  information  upon 
which  to  file  a  complaint,  but  that  the  pur- 
pose is  to  elicit  information  for  use  in  a  case 
now  pending  in  the  supreme  court  of  the 
<'lty  of  New  York,  wherein  Moses  H.  Cone 
is  plaintiff,  and  Lawrence  8.  Holt  is  de- 
fendant." 

Facts  found  by  the  court  upon  the  motion 
of  defendant  to  set  aside  the  order  hereto- 
fore made,  on  April  Idth:  "(1)  That  the 
right  of  plaintiff  to  an  inspection  and  copy 
of  the  books,  etc.,  was  pending  In  the  su- 
preme court  at  the  time  the  order  was 
gi-anted.  (2)  That  under  the  order  the  com- 
missioner appointed  thereby  has  Issued  sut>- 
IKtenas  duces  tecum,  commanding  the  pres- 
ence of  the  persons  named  in  the  order  at 
the  place  therein  named,  and  that  they  bring 
with  them  the  books,  etc.,  of  defendant  com- 
pany, and  that  similar  subpoenas  were  is- 
sued under  the  commission  of  the  clerk  of 
the  superior  court  of  Alamance  county,  here- 
inafter referred  to.  (3)  That  while  said  ap- 
peal was  pending  In  the  supreme  court  the 
plaintiff  applied  for  and  obtained  from  the 
clerk  of  the  superior  court  of  Alamance 
county  a  commission  to  take  the  depositions 
of  the  same  persons  named  in  said  order, 
which  commission  was  subsequently  revoked 
by  said  clerk,  who  had  competent  power  and 
authority  to  issue  and  revoke  the  same.  (4) 
U'tiat  defendant  company  and  witnesses 
songht  to  be  examined  had  no  notice  of  the 
order  made  on  April  19th  as  aforesaid.  (5) 
I'taat  the  persons  sought  to  be  examined  are 
parties  to  this  suit.    [Signed]    Green,  J." 

Order  made  at  chambers  in  Oxford  on  the 
24th  April,  1895:  "On  consideration  of  the 
motion  to  recall  a  former  order  appointing 
Siiaw  commissioner  to  examine  J.  W.  Lindau, 
K.  T.  (iarset,  and  Neil  Ellington,  as  set  out 
In  said  order,  the  court  here  now  considers 
and  adjudges  that  said  order  be  affirmed  and 
approved  in  all  things,  and  that  the  motion 
be  overraled.   In  considering  the  said  exam- 


ination of  said  parties,  no  inspection  of  the 
books  of  the  company  by  the  plaintiff,  and 
no  copy  of  such  books  by  him,  will  be  allow- 
ed, bat  in  all  things  said  examination  will  t>e 
conducted  as  like  cases  are  conducted  by 
commissions  in  taking  such  examination. 
liSlgnedJ  Green,  J."  From  this  order  the  de- 
fendant prayed  an  appeal.  The  appeal  was 
refused  by  the  court,  as  being  premature, 
and  the  defendant  excepted. 

PuUw,  Winston  &  Fuller,  for  plaintiff.  Dtl- 
lard  &  King,  L.  M.  Scott,  and  Shepherd  & 
Busbee,  for  defendant 

MONTGOMERY,  J.  This  Is  an  appUcatlon 
for  a  writ  of  certiorari,  as  a  sul>stitute  for 
an  appeal  alleged  to  have  been  denied  to  the 
defendants  by  the  judge  below.  The  record 
presents  a  most  unusual  condition  of  affairs. 
Five  meml)ei'8  constitute  the  board  of  directors 
of  the  defendant  company,  of  which  numl>er 
the  defendant  C<nie,  his  brother,  and  his 
brother-in-law  constitute  a  majority.  The 
phiintiff,  one  of  the  largest  stockholders  In 
the  company.  Is  denied  the  right  to  Inspect 
the  books  of  the  company;  and  that,  too, after 
he  has  made  known  to  the  directors  his  belief 
that  the  books  contain  evidence  of  matters 
deeply  prejudicial  to  his  hiterests,  both  as  a 
stockholder  and  as  an  individual,  and  which 
a  majority  of  the  directors  have  corruptly 
and  secretly  entered  therein.  Very  cogent 
reasons  must  be  shown  this  court  before  It 
will  conclude  that  such  a  right  does  not  be- 
long to  the  plaintiff.  The  plaintiff  has  com- 
menced a  civil  action  In  the  superior  court  of 
Alamance  county  against  tlie  defendant,  for 
the  purpose  of  setting  aside  an  alleged  pre- 
tended transfer  by  the  defendant  corporation 
to  Moses  H.  Cone  of  a  cause  of  action  arising 
out  of  an  alleged  contract,  and  also  an  alleged 
contract  executed  September  9,  1892,  by  the 
plaintiff  with  the  defendant  company,  for  the 
reasons  set  out  In  the  affidavit  of  the  plaintiff 
of  April  13,  1895,  as  appears  in  the  statement 
of  facts  In  the  case.  To  enable  him  to  draw 
his  complaint  with  greater  certainty,  the 
plaintiff  desires  to  examine  Nell  Ellington,  E. 
T.  Garset,  and  J.  W.  Lindau,  stockholders 
and  directors  of  the  company,  under  sections 
580  and  581  of  the  Code.  He  has  as  much 
right  to  examine  Ellington  and  Garset  and 
Lindau  before  the  trial  as  at  the  trial,  and  they 
are  subject  to  the  same  rules  of  examination 
as  prevail  in  the  examination  of  witnesses 
on  the  trial  of  actions  before  the  courts,  and 
they  are  compelled  to  answer  all  pertinent 
and  material  questions  put  to  them,  except 
such  as  the  constitution  and  laws  relieve  them 
from  answering.  We  know  of  no  such  ex- 
emption, except  that  a  man  may  not  be  com- 
pelled to  give  evidence  against  himself,  which 
Is  found  In  article  1,  f  11,  of  the  constitution, 
which  section,  by  Judicial  construction,  has 
been  extended  to  witnesses  In  civil  actions. 
Fertilizer  Co.  v.  Taylor,  112  N.  C.  149.  17 
S.  £.  69.    It  makes  no  difference  whether  the 
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answer  will  result  In  pecuniary  Injury  to 
the  witnesses,  or  not.  Tbey  must  answer  tha 
questions  aa  tbey  would  be  required  to  do  be- 
fore the  courts.  In  tbe  case  before  us  tbe 
matters  about  which  the  plaintiff  wishes  to 
e.xamlne  the  defendants  appear  to  be  most 
material  to  the  plaintiff,  and  are  in  no  sense 
inquisitorial.  The  plaintlfif  appears  deeply  In- 
terested, as  a  stockholder,  in  the  business  of 
tbe  company,  and  he  alleges  that  be  Is  being 
Injured  by  tbe  acts  of  the  company,  because 
he  Is  not  allowed  tq  Inspect  its  books;  and 
he  wishes  to  examine  the  defendants,  who, 
he  declares  under  oath,  can  furnish  him  with 
evidence  necessary  and  material.  It  seems 
Idle,  under  tbe  facts  of  tbe  case,  as  brought 
out  by  tbe  plaintiff's  affldavit,  to  talk  about 
Inquisitorial  powers  being  given  to  the  com* 
missloner  by  tbe  Judge  who  made  tbe  ordor 
of  examination.  Tbe  affidavits  of  tbe  defend- 
ants offered  on  tbe  hearing  before  Judge 
Green  to  vacate  bis  order  allowing  an  ex- 
amination of  tbe  defendants,  furnish  nothing 
which  goes  to  show  any  reason  why  tbey 
should  be  excused  from  being  examined. 
They  simply  deny  the  plaintiff's  right  to  have 
the  examination,  without  fui-nlsblng  any  legal 
excuse  for  such  a  denial.  The  papers  filed 
in  tbe  matter  bring  up,  and  there  was  argued 
before  us  by  counsel  on  both  sides,  a  certain 
order  made  in  a  proceeding  concerning  this 
matter  by  Judge  Green,  at  Durham,  on  the 
1st  of  April,  1895,  which  is  as  follows:  "Tbls 
matter  coming  on  to  be  heard,  and  being 
heard  in  chambers,  In  Durham,  on  April  1, 
ISOo,  tbe  plaintiff  and  defendant  being  repre- 
sented by  counsel,  the  defendant  Cone  .not 
being  represented,  upon  reading  and  consid- 
ering the  altldavlt  of  tbe  plaintiff,  and  tbe  an- 
swer of  defendant  company,  made  through 
Its  president,  Nell  Ellington,  and  duly  veri- 
fied, and  tbe  affidavits  of  E.  T.  Garset  and 
J.  W.  Llndau,  and  a  part  Ol  what  purports 
to  be  a  copy  of  an  affidavit  made  by  Moses 
H.  Cone  In  an  action  pending  in  the  state  of 
New  York  betweoi  this  plaintiff  and  said 
Cone,  which  was  offered  by  plaintiff,  as  well 
as  his  own  affldavit  in  reply,  the  court  ad- 
judges and  declares  that  under  section  578 
of  the  Code  the  granting  or  refusal  of  plain- 
tiff's motion  is  a  matter  ptu«ly  within  tbe 
discretion  of  tbe  court,  and  that  It  Is  un- 
necessary that  the  court  should  find  any  facts; 
and.  In  tbe  exercise  of  this  discretion,  the 
court  adjudges  that  tbe  defendant  company 
permit  the  plaintiff,  L.  S.  Holt,  to  Inspect  the 
books  in  its  possession,  or  under  its  control, 
which  contain  entries  of  the  acts  and  doings 
of  the  directors  and  stockholders  of  tbe  de- 
fendant company  at  the  annual  meeting,  or 
an  adjourned  meeting,  of  said  directors  and 
stockholders,  in  January,  1895,  and  that  plain- 
tiff may  Inspect  and  copy  such  entries  above 
described,  in  such  books,  as  he  deems  material, 
or  containing  evidence  relative  to  the  merits 
of  the  action,  at  any  time  during  business 
hours  within  the  next  ten  days,  and  said  in- 
spection and  copy  may  be  made  by  tbe  plain- 


tiff in  person,  ot  by  bis  attorneys,  Fuller, 
Winston  &  Fuller,  or  any  one  of  them.  Let 
the  clerk  Issue  a  copy  of  tbls  order,  to  be 
served  on  the  defendant  company."  The  de- 
fendants treated  this  order,  and  liie  applica- 
tion upon  which  It  was  made^  as  a  bill  of  dis- 
covery in  equity.  Tbey  deny,  on  affidavits, 
that  the  books  sought  to  be  inspected  by  the 
plaintiff  contained  any  entry  about  tbe  mat- 
ters of  which  the  plaintiff  wished  to  have 
knowledge.  There  was  no  otber  reason  gtven 
why  the  inspection  should  not  be  bad.  See- 
HoDa  580  and  581  of  the  Code  are  a  sub- 
stitute for  tbe  old  bill  of  discovery,  and  only 
a  substitute.  In  fact,  section  570  of  the  Code 
declares  that  "no  action  to  obtain  diaoovety 
under  oath,  In  aid  of  the  prosecution  or  de- 
fence of  another  action,  shall  be  allowed,  nor 
shall  any  examination  of  a  party  be  bad  oa 
behalf  of  the  adverse  party,  except  In  tbe 
manner  prescribed  by  this  chapter."  Dpon 
the  whole  matters  brought  before  us,  and  ar- 
gued on  the  moticHi  for  tbe  writ  of  certiorari, 
we  are  of  tbe  opinion  that  the  appeal  from  tbe 
order  of  bis  honor.  Judge  Green,  made  on  tbe 
iBt  of  April,  1885,  was  prematm«,  and  ought 
not  to  have  been  allowed.  There  is  no  vnot 
in  his  honor's  refusing  to  allow  an  appeal 
frcnn  Ills  otber  order  of  tbe  24tb  tit  April, 
1895;  and  bis  b(»ior  committed  no  error  in 
making  either  one  of  said  orders,  except  that 
In  tbe  last  one  he  denied  the  rigbt  of  plain- 
tiff to  examine  tbe  books  of  tbe  defendant 
corporati<ni,  which  ought  not  to  have  been 
denied.  With  tbls  exertion,  both  orders  are 
affirmed.  Helms  t.  Green,  105  N.  C.  251.  11 
S.  E.  470;  Vann  v.  Lawrence.  Ill  N.  O.  S2, 15 
S.  E.  1031;  Fertiliser  Co.  v.  Taylor,  supra. 
Motion  denied. 


BLACKBURN  et  ux.  v.  ST.  PAUL  FIRE  A 

MARINE  INS.  CO. 

(Supreme  Court  of  North   CaTolina.    May   14. 

1895.) 

FiBB  Insur&xob— Absiohment  or  FoucT— Estop- 
PKL  —  Fr^cdulbnt  Burnino  —  SDrnciBitcT  or 
EviDBNCB  —  Exception  to  Chaboe  —  Time  or 
Takino. 

1.  A  defense  to  an  action  on  a  fire  policy  tb.it 
the  proper^  was  fraudnlently  burned  by  iiisnre<l 
must  be  proved  by  a  preponderance  of  evidence 
only,  not  Deyond  a  reasonable  doubt. 

2.  An  exception  to  a  charge,  if  made  is  the 
statement  of  case  on  appeal,  is  in  time. 

3.  An  assignment  of  a  fire  policy  to  oii<> 
having  no  interest  la  tbe  ijroperty  is  valid  wbm 
made  on  the  assent  of  the  insurer,  iirocnred  with- 
out false  representations  or  suppression  of  facts. 

Appeal  from  superior  court.  Buncombe  coun- 
ty; Mclver,  Judge. 

Action  by  W.  A.  Blackburn  and  wife 
against  the  St.  Paul  Fhre  &  Marine  InBURii<ce 
Company  on  a  fire  policy.  Judgment  for 
plaintiffs.  Defendants  appeal  Reversed  In 
I>art 

M.  E.  Carter  and  Fry  &  Newby,  for  appel- 
lants. J.  H.  Merrimon,  C.  M.  Stedman,  and 
Moore  &  Moore,  for  appellees. 
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CLARK,  J.  The  consolidation  of  the  five 
actions  npon  concurrent  policies  of  insui'ance 
on  the  same  pro];)ert7  was  consented  to,  but. 
If  it  had  not  been,  the  judge  had  authority  to 
so  order,  as  there  might  pruperly  hare  been 
only  one  action  brought  Pretzfelder  v.  In- 
surance Oo.  (at  this  term)  21  S.  B.  302. 

The  charge  of  the  court  upon  the  eighth  and 
ninth  Issues  is  not  entirely  clear,  but  it  in  effect 
amounts  to  an  instruction  that  the  defendants 
naust  show  the  conspiracy  lietween  the  plain- 
tiffs to  bum,  and  also  the  burning  by  W.  A. 
Bladibum,  "beyond  a  rea;sonable  doubt";  for 
the  court  instructed  the  jury  that  there  was 
a  presumption  of  innocence,  and  that  tbey 
must  find  "that  there  was  no  reasonable  hy- 
pothesis consistent  with  the  innocence  of  the 
plaintiffs,"  and  that  it  is  not  sufficient  "that 
the  facts  and  circumstances  relied  upon  to  es- 
tablish the  truth  of  the  charge  are  consistent 
with  it;  they  must  be  incousistent  with  bis 
Innocence."  This  is  not  the  correct  rule  in 
cirll  actions,  which  bare  nothing  to  do  with 
{niilt  and  innocence.  The  burden  was  up- 
on the  defendants  as  to  these  two  issues  to 
prove  their  allegations  by  the  preponderance 
of  the  evidence,  but  not  beyond  a  reasonable 
doubt.  It  is  true  the  authorities  In  other 
states  are  conflicting,  but  this  is  the  general 
rule  in  civil  actions,  and  our  courts  have  seen 
no  reason  to  depart  from  It.  Klncade  v.  Brad- 
8haw,  10  N.  C.  63;  Barfleld  v.  Britt.  47  N.  C. 
41;  Outlaw  V.  Hurdle,  46  N.  C.  150.  Both 
reason  and  the  weight  of  authority,  especially 
the  later  cases,  sustain  the  proposition  that  "in 
an  action  on  a  policy  of  insuraiice  against  fire, 
when  the  defendant  pleads  that  the  property 
was  fraudulently  burned  by  the  plaintiff,  the 
defendant  is  not  bound  to  prove  such  defense 
beyond  a  reasonable  doubt."  Blaeser  v.  In- 
surance Co.,  19  Am.  Rep.  747;  Elliott  v.  Van 
Buren,  20  Am.  Rep.  668;  Jones  v.  Greaves, 
Id.  752;  Insurance  Co.  v.  Johnson,  21  Am. 
Rep.  223;  Kane  v.  Insurance  Co.,  23  Am.  Rep. 
239,  citing  Bteph.  Ev.  p.  115,  art.  94;  Insur- 
ance Ca  V.  Berry,  8  Kan.  159;  Munson  v. 
Atwood,  30  Conn.  103;  Wightman  v.  Insur- 
ance Co.,  8  Rob.  (La.)  442;  Marshall  v.  Insur- 
ance Co.,  43  Mo.  586;  Rothschild  v.  Insurance 
Co.,  62  Mo.  356;  Huchberger  v.  Insurance  (>>., 
4  Bias.  265,  Fed.  Cas.  No.  6,822;  Sibley  v.  In- 
surance Co.,  9  Blss.  31,  Fed.  Cm.  No.  12,830; 
Insurance  Co.  v.  Usaw,  112  Pa.  St  80,  4  Atl. 
35o;  Insurance  Co.  v.  Jacbnichen,  110  Ind.  59, 
10  N.  B.  636;  Mack  v.  Insurance  Co.,  4  Fed. 
59;  Scott  V.  Insurance  Co.,  1  Dill.  105,  Fed. 
Cas.  No.  12,533  (by  DiUon,  J.);  Schmidt  v. 
Insurance  Co.,  1  Gray,  529;  Ellis  v.  Buzzell, 
60  Me.  209;  Insurance  Co.  v.  Wilson,  7  Wis. 
169;  Matthews  v.  Huntley,  9  N.  H.  150;  Sim- 
mons V.  Insurance  Co..  8  W.  Va.  474;  1 
GreenL  Ev.  i  13a,  note;  2  Greenl.  Ev.  S  406, 
note  b;  Whart.  Ev.  §  1246;  1  May,  Ins.  {  583; 
Bid.  Ins.  443;  Wood,  Ins.  i  101. 

The  defendants  took  no  exception  to  the 
charge  at  the  time,  but  in  making  out  their 
statement  of  case  on  appeal,  tbey  specifically 
excepted  to  the  charge  in  this  particular.    This 


Is  in  Buffid^it  time  for  exceptions  to  the 
charge,  though  not  as  to  any  other  mattoi-s. 
Lowe  V.  Elliott,  107  N.  C.  718,  12  S.  E.  ;{83. 
and  other  cases  cited  in  ClarUs  Code  (2d  Ed.) 
p.  383,  and  Tillett  T.  Railroad  Co.  (at  this 
term)  21  S.  E.  698. 

If  the  assignment  of  the  policy  by  Cynthia 
A.  Blackburn  was  defective  because  her  hus- 
band did  not  join  therein,  she  and  her  husband 
being  parties  to  the  action,  the  defendants 
cannot  complain.  But,  taking  the  assignment 
as  Bufflclent  as  to  its  execution,  the  defend- 
ants are  estopped;  for,  through  their  agents, 
they  assented  to  the  assignment  being  made, 
and  there  Is  neither  allegation  nor  proof  that 
there  was  any  suppreasion  of  the  facts,  or 
that  said  agents  were  misled  or  deceived  in 
assenting  thereto.  It  would  be  a  fraud  on  tba 
plaintiffs  if  the  defendants  could  assent  to  the 
assignment  lull  the  assignee  and  assignor  into 
a  belief  that  the  prt^perty  was  protected  by 
the  insurance,  and  continue  to  receive  the  pre- 
miums, yet  when  there  la  a  loss  by  fire,  could 
assert  that  they  had  been  released  from  lia- 
bility by  an  assignment  which,  by  their  assent 
duly  indorsed  <»  the  policy,  they  had  agreed 
might  be  made,  and  which  was  rdied  on  by 
the  plaintiffs.  It  is  very  certain  that  if  the  de- 
foidants  bad  not  indorsed  theh:  assent,  the  as- 
signment would  not  have  been  made;  else  why 
the  care  taken  to  procure  such  assent  to  be  in- 
dorsed? It  Is  true  the  rule  is  that  a  policy  of 
insurance  against  fire  is  ix>t  valid  if  taken  out 
by  or  if  assigned  to  one  who  has  no  interest 
In  the  property  Insured.  But  here  the  defend- 
ants agreed  that  the  plaintiffs  might  execute 
this  assignment  It  Is  not  alleged  that  the 
companies  had  any  representations  made  to 
them,  in  (H-derto  procure  their  assent  that  the 
assignee  had  an  Interest  in  the  property,  and 
they  were  not  Incapacitated  to  give  a  valid 
and  binding  assent  That,  onder  snch  cir- 
cumstances, the  assignment  is  valid  and  bind- 
ing on  the  companies,  is  held  In  Insurance  Co. 
V.  Flack,  56  Am.  Dec.  748,  and  is  noticed  in 
Blbend  v.  Insurance  Co.,  30  Cal.  78,  where  it 
is  held  that  an  assignment  of  this  character 
is  regarded  in  the  light  of  a  transfer  of  the 
right  to  receive  the  money  that  might  become 
due  upon  the  happening  of  a  Joss.  F<>rtilizer 
Co.  v.  Reams,  105  N.  C.  283,  206,  11  S.  E.  467. 

As  the  error  only  affects  tlie  verdict  upon 
the  eighth  and  ninth  issues,  a  new  trial  is 
granted  only  as  to  them,  the  judgment  being 
affirmed  in  all  other  respects.  Burton  v.  Rail- 
road Co.,  84  N.  C.  102,  201;  TlUett  v.  Railroad 
Co.,  115  N.  C.  062,  20  S.  B.  480.     New  trial. 


GARDEN  V.  McCONNELL. 

(Supreme  Court  of  North  Carolina.    May  14, 

^895.) 

Blandbr  or  TiTLB— Parol  Evidence. 

In  an  action  for  slander  of  title,  where  it 
is  alleged  that  defendant  had,  by  misrepresenting 
plaintiff's  title  to  land,  prevented  a.  written  con- 
tract for  the  sale  of  the  land  lietween  plaintiff 
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and  I.  from  being  carried  out.  the  contents  of  the 
<!ontract  (the  contract  being  collateral  to  the 
gravamen  of  the  charge,  and  material  only  as  to 
the  measure  of  damages)  may  be  shovrn  by 
iparol.  ' 

Appeal  from  superior  court.  Clay  conntjr; 
Stauford,  Judge. 

Action  by  G.  B.  Cardan  against  W.  R.  Mc- 
Connell  for  slander  of  title.  From  a  Judg- 
ment of  nonsuit,  plaintiff  appeals.    Reversed. 

G.  B.  Garden,  for  appellant  J.  B.  Batche- 
lor,  for  appellee. 

FrRCHES.  J.  This  is  an  action  by  plain- 
tiff to  recover  damages  for  slander  of  bis 
title  to  land.  Plaintiff  offered  in  evidence  a 
-deed  from  T.  M.  Ledford  and  wife  to  him- 
self, and  was  then  introduced  to  prove  a  sale 
of  the  land  to  one  Isbeil;  and,  on  stating 
that  the  sale  was  in  writing,  the  defendant 
objected  to  his  speaking  of  the  contents  of 
the  paper  writing,  and  the  objection  was 
flustained.  Plaintiff  then  introduced  Isbell, 
who  testified  that  be  took  the  paper  writing, 
and  assigned  It  to  one  Hoffman,  of  Detroit, 
Mich.  Plaintiff  then  offered  to  prove  the 
contents  of  the  paper  writing.  Defendant 
objected,  and  the  objection  was  sustained. 
Plaintiff  excepted  to  his  honor's  rulings,  and 
submitted  to  a  nonsuit,  and  appealed. 

It  is  a  well-settled  principle  of  the  law  of 
evidence  that  where  a  transaction  takes 
place  between  parties,  which  Is  reduced  to 
writing,  and  signed  by  them  (or  it  may  be 
otherwise  assented  to  by  them),  and  an  ac- 
tion is  brought  to  enforce  this  transaction, 
the  written  evidence  must  be  produced  or  ac- 
eounted  for  before  other  evidence  Is  admis- 
sible as  to  the  transaction.  This  rale  is  put 
upon  the  ground  that  the  parties  have  agreed 
that  the  writing  shall  be  the  evidence  of 
their  contract  or  transaction.  This  learning 
Is  too  familiar  to  call  for  citations  to  support 
it.  But  this  rule  only  obtains  In  actions  be- 
tween parties  to  the  written  evidence  of  the 
contract,  and  where  Its  enforcement  is  the 
gravamen,— the  grievance  complained  of,  the 
substantial  cause  of  the  action.  Burrill,  Law 
Diet  568;  1  Greenl.  Ev.  366.  This  action  Is 
not  between  the  same  parties  who  made  the 
written  contract  to  sell  the  land.  That  was  be- 
tween the  plaintiff  and  Isbell,  and  this  action 
is  between  the  plaintiff,  Carden,  and  the  de- 
fendant, McConnell.  The  defendant,  McCon- 
nell,  is  no  party  to  this  writing,  and  is  in 
no  way  bound  by  it;  and  as  he  is  not  bound 
by  it,  as  between  him  and  the  plaintiff,  the 
plaintiff  is  not  I)ound  by  it  If  It  binds  one, 
it  binds  the  other;  and,  as  it  does  not  bind 
defendant^  it  does  not  bind  the  plaintiff. 
Reynolds  v.  Magness,  2  Ired.  26.  But  this 
action  is  not  brought  upon  this  written  con- 
tract between  the  plaintiff  and  Isbell.  It  is 
brought  against  the  defendant  upon  the  al- 
legation that  he  had  falsely  claimed,  to  the 
party  to  whom  plaintiff  was  about  to  sell  his 
land,  tliat  he  (the  defendant)  was  the  owner 
of  one-half  of  the  mineral  Interest  in  the 


same,  and  plaintlflTs  title  was  not  good;  and 
that  defendant  by  this  means,  had  prevent- 
ed him  from  making  the  sale.  This  false 
representation  Is  what  the  plaintiff  com- 
plains of.  This  is  the  gravamen,— the  grier- 
ance.  Burrill,  Law  Diet,  siq>nu  The  sale 
to  Isbell,  and  the  writing  which  was  tlie  evi- 
dence of  that  transaction,  as  between  plain- 
tiff and  Isbell,  is  collateral  to  the  gravamen, 
—the  issue  in  this  action;  and  is  only  ma- 
terial as  to  the  measure  of  damage  to  which 
plaintiff  would  be  entitled  If  be  sustains  the 
issue  as  to  the  slander,— the  alleged  griev- 
ance he  has  against  defendant  This  paper, 
then,  being  collateral  to  the  issue,— the  griev- 
ance complained  of,— Its  contents  may  be 
shown  without  producing  the  paper.  Rey- 
nolds V.  Magness,  supra;  Pollock  ▼.  Wilcox. 
68  N.  C.  46;  Wilson  v.  Derr,  69  N.  C.  137: 
State  V.  Wllkerson,  88  N.  C.  696,  3  S.  E.  6SV. 
There  was  error  in  sustaining  defendant's 
objections  to  the  testimony.    New  triaL 


MBRONBT  V.   ATT>ANTA  NATIONAL 

BUILDING  &  LOAN  ASS'N. 

(Supreme  Court  of  North  Carolina.     Mm.j  14, 

1895.) 

BoiLDiso  Associations  —  Usurt  —  Moktoases— 

Conflict  op  Laws — Accoujitiso. 

1.  Where  a  loan  is  made  through  a  local 
branch  of  a  coiporation  of  another  state,  tlie  by- 
laws of  which  provide  that  the  treasurer  of  the 
branch  shall  receive  2  per  cent,  on  collections,  and 
that  he  shall  give  bond  for  prompt  remittance  of 
collections  to  the  parent  office,  the  contract, 
though  reciting  that  it  is  solvable  in  the  other 
state,  will  be  held  to  have  been  intended  to  h* 
solved  by  payment  to  the  local  treasnter.  aol 
therefore  governed  by  the  laws  of  the  state  of 
such  branch. 

2.  In  the  enforcement  of  a  mortgage  on  lamL 
the  usury  law  of  the  state  in  which  is  the  Ian : 
will  govern,  the  security  Iiaving  been  given  t>* 
money  to  be  used  in  the  state,  though  paymeiit 
of  the  loan  in  another  state  was  provided. 

3.  A  foreign  building  and  loan  association, 
having  some  of  the  features  of  the  building  an  I 
loan  associations  organized  nnder  the  laws  r.{ 
North  Carolinaj  but  having,  in  addition,  power  t<> 
raise  funds  by  issuing  interest  and  dividend  bear- 
ing stock,  to  buy  and  sell  property  in  general,  as  t 
to  act  as  agent  and  trustee  for  the  invpstm>^t 
and  management  of  funds,  is  not  entitled  to  e\- 
ercise  the  special  powers  and  privileges  of  sorb 
local  organizations. 

4.  Tlie  transaction  between  a  quasi  bniMi?c 
and  loan  f.ssociaiion  and  its  borrowing  xt<xk- 
holder  is  simply  a  loan,  and  is  usurious,  where  in 
is  liable,  under  certain  circumstances,  to  pa; 
more  than  the  amount  loaned  and  legal  intemit. 

5.  On  an  accounting  Iwtween  a  quasi  bniVi- 
ing  and  loan  association  and  its  borrowing  stock- 
holder, he  should  be  charged  with  all  be  teceivni. 
with  legal  interest  thereon,  and  should  be  credits: 
with  entrance  fee,  stock  dues,  premiums,  asil  in- 
terest on  payments  in  advance  of  legal  intent;, 
and  should  not  be  charged  with  fines  for  noncoia- 
pliance  with  provisions  as  to  paymoit  of  pn- 
miums. 

6.  Act  March  9,  1895,  restricting,  ia  its  6i$: 
section,  building  and  loan  associations  to  6  ]wf 
cent,  interest,  if  held  to  allow  greater  interest  t>y 
the  provision  of  a  subsequent  section  antborixiBJ 
them  to  charge  costs,  expenses,  interest,  presii- 
ums,  and  fines,  is  repealed  bv  Act  March  13. 
1895,  prohibiting  any  one,  without  ezceptioo.  r.'' 
exact  more  than  6  per  cent  for  the  kwo  of  m 
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Appeal  from  superior  court,  Cherokee  coun- 
ty; Armfleld,  Judge. 

Action  by  J.  8.  Meroney,  Jr.,  against  tbe 
Atlanta  {rational  Bnlldlng  &  loan  Associa- 
tion to  enjoin  foreclosure  of  a  mortgage  and 
for  an  accounting.  Judgment  for  plaintiff. 
Defendant  appeals.     Affirmed. 

J.  W.  Hinsdale,  for  appellant.  J.  W.  &  E. 
L.  Cooper,  for  appellee. 

CLARK,  J.  Tbe  following  full  and  con- 
vincing opinion,  prepared  by  Mr.  Justice 
BURWELL  at  last  term,  Is  adopted  by  the 
court: 

"The  question  between  these  parties  is, 
what  sum  Is  legally  due  to  the  corporation 
called  the  'Atlanta  National  Building  & 
Loan  Association'  from  the  plaintiff  on  ac- 
count of  a  loan  of  $300  made  by  it  to  him  on 
September  11,  1880,  the  payment  of  which 
was  secured  by  a,  deed  in  trust  made  by  the 
plaintiff  and  his  wife  to  the  defendant  Gold- 
smith, by  which  they  conveyed  to  blm,  as 
trustee,  a  certain  town  lot  In  Murphy,  Chero- 
kee county?  What  the  defendant  corporation 
contends  for  as  Its  dues,  under  its  contract 
with  the  plaintiff.  Is  clearly  set  out  In  the 
letter  of  its  able  counsel,  which  has  been 
made  by  it  a  part  of  its  answer.  This  letter 
is  dated  March  10,  1892,  Is  addressed  to  the 
plaintiff,  and,  after  telling  him  that  he  is  in- 
structed to  foreclose  said  deed  of  trust,'  gives 
him  'an  opportunity  to  settle'  without  a  sale 
of  his  pr(9erty,  as  follows:  'You  were  a 
subscriber  to  five  shares  of  the  common  stock, 
class  B,  of  said  association,  upon  which  you 
liave  paid  the  dues  of  bO  cents  per  month  on 
each  share  from  March,  1890,  to  January, 
1801,  inclusive,  eleven  months,  at  $3  per 
month,  133.  See  by-law  No.  3.  On  Sep- 
teml>er  11,  1880,  you  borrowed  $300  from 
the  association,  and  made  your  note  and  deed 
of  trust  to  secure  the  same,  according  to  the 
cttarter  and  by-laws  of  tbe  company.  By  this 
contract  you  agreed  to  pay  the  association, 
in  addition  to  the  dues  or  monthly  install- 
luents  upon  your  stock  which  you  contract- 
ed to  pay  upon  becoming  a  stockholder,  the 
sum  of  $3  per  month  as  interest  and  premium 
on  said  advance,  until  the  stock  should  reach 
its  par  value;  and  you  stipulated  that,  if  you 
failed  to  pay  promptly  when  due  and  pay- 
able the  said  monthly  Interest  or  premium, 
fines,  and  monthly  payments  on  said  stock 
for  a  period  of  three  months  after  the  same 
bacame  due,  or  any  installment  thereof  be- 
came due,  then,  at  the  option  of  the  said  as- 
sociation, the  whole  Indebtedness  shall  at 
once  become  due  and  collectible.  You  owe  in- 
terest and  premium  for  the  same  time,  ac- 
cording to  your  contract,  $3  per  month,  for 
14  months,  $42.  The  association  has  exer- 
cised its  option,  and  now  requests  due  pay- 
ment of  the  whole  indebtedness.  You  owe, 
under  your  contract  of  subscription  to  five 
stxares  of  stock,,  dues  from  February,  1801, 
to  March,  1892,  60  cents  per  share  per  month, 
for  14  months,  at  $3  per  month,  $42.  You 
likewise  owe  for  14  months,  at  10  cents  a 


Bliare  per  month,  or  60  cents  per  month,  for 
14  months,  $7.  See  by-law  No.  8.  This- 
makes  a  total  of  $91  to  be  added  to  the  prin- 
cipal of  your  note,  $300,  which  makes  a  total 
of  $381.  By-law  22,  paragraph  22,  provides: 
"After  a  member  has  made  not  less  than  11 
successive  monthly  payments  of  dues,  ex- 
clusive of  tue  admiaslen  or  entrance  fee,  pro- 
vided he  has  paid  dues  for  every  month  up  to- 
tbe  date  of  withdrawal,  and  all  fines  w  other 
charges  against  him,  he  may  withdraw  the 
amount  of  dues  paid  by  him,  less  that  part 
of  the  same  apportioned  to  the  expense  fund." 
as  prescribed  in  by-law  No.  26,  with  inter- 
est at  6]l  per  annum  for  the  average  time  on^ 
the  amount  withdrawable.  Paragraph  4  of 
the  same  by-law  provides:  "No  withdrawal 
of  shares  which  are  In  arrears  will  be  allow- 
ed until  such  arrears,  with  all  fines  and  other 
charges,  have  been  paid.  Payment  of  dues 
must  be  continued  until  the  month  of  acttul 
withdrawal.  The  admission  or  entrance  fee 
and  the  ten  cents  per  share  per  month  ap- 
propriated to  the  expense 'fund  cannot  be 
withdrawn.  Sixty  days'  notice  in  writing,  to- 
be  signed  by  the  shareholder,  is  reQulred  for 
all  withdrawals.  A  withdrawal  fee  of  $3 
must  be  paid  on  each  certificate.  Each  no- 
tice to  withdraw  will  have  attention  in  order 
in  which  It  is  received.  Dues  are  the  month- 
ly Installments  paid  on  shares,  and  do  not 
include  the  admission  or  entrance  fee  of  one 
dollar  per  share."  By-iaw  25  provides: 
"There  shall  be  retained  and  reserved  from 
the  monthly  dues  paid  on  the  shares  the  sum 
of  ten  cents  per  month  per  share  for  the  pay- 
ment of  expenses,  to  be  known  as  the  'ex- 
pense fund';  the  excesses  over  and  above 
expenses  to  go  to  the  profit  account."  In  this- 
settlement  the  company  will  concede  to  you 
the  withdrawal  value  of  your  shares  as  if 
you  were  not  In  arrears.  Your  dues  on  stock 
from  March,  1890,  to  March,  1892,  at  $3  per 
month,  would  be  $75,  less  expense  fund,  ten- 
cents  a  share,  fifty  cents  a  month,  for  25 
months,  $12,  leaving  due  $62.50.  Add  Inter- 
est at  C%  for  average  time,  12  months  and. 
a  half,  $3.40,  maklHK  $05.90,  less  withdrawal 
fee,  $3,  leaving  $62.90.  .  So,  deducting  from 
$301  the  credit  of  $62.90,  we  have  $328.10  as 
the  amount  which  the  association  Is  now 
claiming  to  be  due  by  you.  If  tbe  same 
shall  be  paid  without  foreclosure,  you  will 
be  relieved  of  the  additional  expense  of  10% 
of  $32.10,  attorney's  fee,  and  expense  of  sale. 
Uniessyou  shall  at  once  pay  to  me  the  amount 
due  by  you  to  said  association,  I  shall,  under 
my  Instructions,  proceed  to  foreclose  the  deed 
of  trust  according  to  law.  I  will  call  your- 
attention  to  the  fact  that  this  contract  is  solv- 
able in  Geor2;ia,  and  is  made  with  reference 
to  its  laws.  The  courts  of  Georgia  have  de- 
cided such  a  contract  to  be  valid  and  binding.' 
'The  defendant  is  organized  under  the- 
laws  of  the  state  of  Georgia,  and  an  exam- 
ination of  its  charter,  a  copy  of  which  Is- 
Uled  with  the  brief  of  Its  counsel,  discloses, 
tbe  fact  jthat  the  scope  of  Its  power  is  vei?- 
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extensive.  'Tbe  object  of  said  asaoelation,' 
It  Is  said,  'shall  be  pecrinlary  profit  for  Its 
stockbolders,  to  encourage  tbe  .  saving  of 
small  sums  of  money,  to  aid  persons  of  lim- 
ited means  In  obtaining  homes,  the  accumu- 
lation of  a  fund  which  shall  be  paid  in 
monthly  Installments  by  its  stockholders, 
and  lending  the  sameaon  real  estate,  person- 
al, or  other  acceptable  security,  to  members 
of  said  association,  or  to  persons  not  mem- 
bers thereof,  or  to  corporations,  and  to  take 
and  hold  deeds,  mortgages,  executions,  or 
other  liens,  or  personal  security  therefor; 
to  sell,  assign,  transfer,  or  otherwise  dispose 
of  all  such  securities  or  any  part  thereof; 
to  make,  issue,  and  sell  bonds  or  other  obli- 
gation based  on  the  security  and  property 
held  by  tbe  association;  to  buy,  sell,  own, 
and  deal  in  any  real  or  personal  property; 
to  Improve  any  such  real  estate  by  erecting 
buildings,  machinery,  or  other  appliances  for 
increasing  the  value  thereof,  to  lease  or  rent 
the  same,  and  to  sell  the  same  for  cash  or 
on  installments;  also  to  act  as  agent  or 
trustee  for  the  Investment  and  management 
of  funds  for  persons,  corporations,  adminis- 
trators, executors,  guardians,  and  trustees. 
To  carry  out  all  of  which  objects,  as  well  as 
to  do  any  and  all  other  acts  or  things  neces- 
sai-j-  and  lawful  In  tbe  prosecution  and  man- 
ngement  of  said  business  and  businesses, 
petitioners  pray  to  be  invested  with  full 
power  and  authority.'  And  by  its  charter  It 
Is  given  full  power  and  authority  to  carry 
out  all  these  objects  of  its  organization. 

"A'ow,  if  we  leave  out  of  our  considera- 
tion, for  the  present,  all  questions  about  tbe 
alleged  special  powers  and  privileges  of  this 
corporation,  and  all  questions  that  pertain 
to  the  Intricacies  of  the  business  of  build- 
ing and  loan  associations,  and  tbe  applica- 
tion of  payments  made  by  the  borrower 
from  such  an  association  on  stock  in  in- 
dicating his  Indebtedness,  we  have  here  a 
loan  of  money  made  by  a  foreign  corpora- 
tion to  a  citizen  of  this  state,  and  secured  by 
mortgage  on  land  in  this  state,  at  a  rate  that 
is  plainly  usurious  under  the  law  here,  12 
per  cent  (6  per  cent  as  Interest,  and  SO 
cents  per  month  as  premium),  and  an  In- 
sistence by  the  foreign  lender  that,  because 
it  stipulated  in  the  contract  that  it  Is  'solv- 
able' in  tbe  foreign  state,  and  is  made 
with  reference  to  its  laws,  and  those  laws 
allow  tbe  taking  by  it  of  that  I'ate  of  interest 
for  the  loan  of  money,  the  courts  of  this 
state  are  bound  to  enforce  such  a  conti-act 
by  a  decree  of  foreclosure.  Tbe  proposition 
challenges  careful  attention.  It  is  important 
that  foreign  capital  Invested  within  our 
borders  sliall  have,  to  the  very  utmost,  its 
Just  dues,  and  that  it  shall  find  our  courts 
ready  now,  as  they  have  always  been,  to 
protect  Its  Interest  and  enforce  all  its  law- 
ful rights.  But  it  is  Important,  also,  that 
tbe  settled  policy  of  the  state  should  be  up- 
held by  Its  courts,  and' that  schemes  which 
to  them  seem  manifestly  adopted  merely  to 


erade  Its  usury  laws  should  not  be  allowed 
to  bring  about  ^vlrtuaLabso^tionof  tboee 
statutes.    If  a  fdrelgn  bank  woQl^lender 
of  money  may  establish  local  branches  or 
offices  in  ttiis  state,  and  through  Its  agents 
solicit   and   take   application   for   loans   cm 
mortgages  of  land  here  to  be  sent  to  the 
home  othdB  to  be  passed  upon  and  allowed 
there,  and  if,  because  of  such  arrangement 
and  the  Insertion  of  a  statement  put  in  the 
note  or  mortgage  that  tbe  contract  is  'solv- 
able' in  the  foreign  Jurisdiction  and  Is  made 
•with  reference  to  its  laws,'  the  courts  of 
this  state  are  required  to  enforce  such  con- 
tracts, and  decree  a  foreclosure  of  the  mort- 
gage and  a  sale  of  the  land,  that  the  foreign 
usurer  may  have  his  usury,  then  surely  will 
It  have  come  to  pass  that  It  Is  no  longer 
true  that  there  is  no  'cover  or  device*  by 
wmcn  tne  wholesome  restraints  put  upon  tht 
money  lenders  by  our  statutes  may  be  es- 
caped.    Upon  this  subject  there  is  Martin 
V.  Johnson,  84  Ga.  481,  10  S.  E.  1002.  a  most 
emphatic  declaration  from  the  highest  court 
of  the  state  that  is  the  domicile  of  tbe  de- 
fendant corporation.    A  loan  of  money  had 
been  made  by  a  citizen  of  Massachusetts 
through  an  agent  In  Georgia  to  a  citizen  of 
the  latter  state,  secured  by  mortgage  on  land 
there,  but  i>ayable  In  the  former  state.     It 
was  contended  that  the  rights  of  the  mort- 
gagee were  not  to  be  governed  by  the  laws 
of  Georgia  In  respect  to  usury,  because  the 
note   was  payable  In   Massachusetta     The 
coui-t  said:  'If  this  court  should  hold  that  a 
note  made  in  this  state,  but  payable  in  tbe 
state  of  Massachusetts,  for  money  advanced 
by  the  agent  of  a  person   who   resides  in 
Massachusetts,  could  be  collected,  notwith- 
standing It  contained  16  per  cent  nsurions 
and  unlawful  Interest  then  the  law  of  tbis 
state  as  to  usury  would  be  Inoperattre  and 
useless.    The  money  lenders  of  those  states 
that  have  no  usury  laws,  but  which  allow  to 
be  collected  any  rate  of  interest  contracted 
for,  could  flood  tbis  state  with  their  agents, 
and  by  the  loan  of  money  exact  the  highest 
rate  of  interest  even  a  hundred  per  cent. 
It  seems,  therefore,  that  the  principle  fk>r 
which  the  defendant  corporation  contends  is 
denied  in  the  courts  of  its  own  domicile; 
that  a  foreign  money  lender  loaning  money 
in  Georgia  on  mortgage  on  Georgia   land 
must  be  content,  In  a  foreclosure  proceed- 
ing, to  have  the  amount  due  determined  by 
Georgia  law.    Tbe  reasons  that  support  the 
rule   there   are  valid   here.     The   rules   of 
comity  require  us  to  allow  foreign  corpora- 
tions a  standing  In  our  courts  to  enforce  the 
valid  contracts  they  may  have  made  with 
our  citizens,  and  all  such  liens  upon  proi>- 
erty  situated  within  this  state  as  they  have 
lawfully  acquired.    But  that  comity  does  not 
require  that  we  should   allow  foreign  cor- 
porations to  enforce  contracts  here  if  such 
enforeement  would  be  in  conflict  with  our 
laws,  and  being  thus  in  conflict  the  enforce- 
ment thereof  would  work  against  our  own 
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clUsena,  and  give  to  the  foreigner  an  ad- 
vantage which  the  resident  has  not  Wal- 
ters T.  Whltlock,  9  Fla.  86.  Much  less  does 
it  require  that  we  should  allow  a  Georgia 
corpcratlon  to  enforce  a  mortgage  loan 
which  Is  Illegal  and  void  by  our  laws  (Ward 
T.  Sugg,  113  N.  0.  489,  18  S.  £3.  717),  while 
Id  that  state  the  rule  la  as  stated  In  Mar- 
tin V.  Johnson,  supra.  It  Is  well  settled— 
so  well  settled  that  authorities  need  not  be 
cited— that  a  purely  personal  contract,  made 
in  one  place  to  be  executed  In  another.  Is  to 
l>e  governed  by  the  laws  of  the  place  of 
performance.  This  general  rule  Is  subject 
to  the  qualification  that  the  parties  act  In 
good  faith,  and  that  the  form  of  the  transac- 
tion Is  not  adopted  to  disguise  its  real  char- 
acter. Tyler,  Usury,  83.  Now,  it  seems  very 
iiianlfest  to  us,  considering  all  the  facts  and 
circumstances,  that  this  Georgia  corporation 
required  the  plaintiff,  a  citizen  and  resident 
of  this  state,  to  declare.  In  the  obligation 
given  by  blm  to  it  for  the  money  loaned  him, 
that  the  contract  was  solvable  in  that  state, 
and  was  made  with  reference  to  Its  laws, 
not  because  It  was  contemplated  by  either  of 
the  parties  that  the  money  would  be  paid 
there,  or  that  the  parties  would  enforce  their 
respective  rights  under  the  contract  in  the 
courts  of  that  state,  but  because  this  money 
lender  desired  to  escape  the  restraints  of  the 
laws  of  this  state,  and,  by  this  formal  dec- 
laration Inserted  in  the  contract,  compel  the 
courts  of  this  state,  in  a  suit  for  the  fore- 
closure of  the  mortgage,  to  adjust  the  rights 
of  the  parties  according  to  the  laws  of  Geor- 
gia and  the  decisions  of  its  couits,  and  in 
disregard  of  the  laws  of  this  state  and  the 
decisions  of  this  court. 

"The  by-law  in  relation  to  the  establish- 
ment of  local  branches  Is  as  follows:  'in 
accordance  with  the  authority  conferred  In 
its  charter,  this  association  will  establish  lo- 
cal branches  In  Georgia  and  other  states  at 
ouch  points  as  the  board  of  directors  may 
approve.  The  local  branches  shall  elect 
their  own  officers  and  directors,  and  may 
make  such  by-laws  as  they  desire  to  govern 
their  own  bodies,  not  inconsistent  with  those 
of  the  parent  office.  The  treasurers  of  the 
local  branches  shall  give  such  bonds  to  the 
association  for  the  faithful  performance  of 
duties,  and  the  prompt  remittance  of  all  col- 
lections by  them,  as  the  board  of  directors 
of  the  parent  office  shall  determine  in  each 
particular  case.  They  shall  receive  2  per 
cent,  on  all  collections  from  the  local 
branches  made  and  paid  over  to  the  treas- 
urer of  the  parent  office  by  them.'  It  ap- 
pears from  the  record  that  there  was  a  'lo- 
cal branch'  at  Murphy,  through  which  this 
loan  was  negotiated.  It  Is  evident  that 
the  borrower  was  expected  to  make  his 
payments  to  the  treasurer  of  this  local 
board,  who  was  under  bond  to  the  associa- 
tion' for  the  prompt  remittance  of  all  coll(>c- 
tlons.  The  by-laws  provided  for  compensa- 
tion for  this  treasurer,— 2  per  cent  of  his 


collections.  The  local  treasurer  must  be  con- 
sidered the  collecting  agent  of  the  associa- 
tion. A  payment  to  him  must  be  consider- 
ed a  payment  to  the  association.  Assevera- 
tion that  he  is  the  agent  of  the  local  branch, 
not  the  parent  company;  that  he  was  ex- 
pected to  receive  and  remit  money,  not  as 
agent  of  the  lender  to  whom  he  had  given 
bond  for  the  faithful  performance  of  his 
duties,  but  of  the  borrower,— cannot  avail. 
It  Is  evident  that  this  contract  which  the 
borrower  was  required  to  say  was  solvable 
in  Georgia,  was  In  fact  to  be  solved  by  pay- 
ments to  this  local  treastu-er,  and  that  the 
form  of  the  transaction  was  adopted  to  dis- 
guise its  real  character. 

"Considering  the  transaction,  therefore, 
without  any  regard  to  the  Intricate  questions 
pertaining  to  what  are  called  'building  and 
loan  associations,'  but  merely  as  a  loan  of 
money  made  by  a  money-lending  corporation 
of  another  state  through  Its  local  branch  In 
this  state,  In  the  manner  detailed  in  the  case 
on  appeal,  to  a  cltleen  here,  we  conclude  that 
in  this  contract  between  the  parties,  as  to 
their  respective  rights  and  liabilities  under 
the  contract  those  rights  and  liabilities  must 
be  determined  by  the  laws  of  this  state;  that 
it  is  in  truth  a  Nwth  Carolina  contract,  to  be 
governed  by  our  lawn,  and  not  a  Georgt'%  con- 
tract, to  be  governed  by  the  laws  of  that 
state.  If  there  was  no  local  board  and  no 
local  treasurer;  if  the  application  of  th!s 
resident  of  North  Carolina  for  a  loau  of 
money  to  be  secured  by  a  mortgage  on  land 
in  this  state,  to  be  executed  here,  had  beeu 
forwarded  directly  to  the  home  office  of  this 
foreign  corporation,  and  had  been  there 
granted  upon  the  condition  that  the  note  or 
bond  given  by  the  borrower  should  be  made 
payable  at  the  home  office,  and  should  bear 
interest  at  a  rate  allowed  by  the  laws  of  that 
Jni'lsdlctlon,  but  illegal  here,— it  has  been  de- 
clared by  high  authorl^,  that  In  a  suit  to 
foreclose  the  mortgage,  the  decree  of  fore- 
closure will  limit  the  recovery  of  the  lender 
to  the  rate  of  interest  allowed  by  the  laws  of 
this  state.  Wliarton.  in  his  treatise  on  the 
Conflict  of  Laws  (section  !)07),  says  of  the 
question  'whether,  when  a  mortgage  is  given 
as  security  for  a  loan,  and  the  mortgage  Is  In 
one  state,  and  the  place  of  payment  of  the 
loan  Is  In  another,  the  law  of  the  former  state 
or  that  of  the  latter  state  is  to  prevail  In  the 
settlement  of  interest,'  that  It  has  been  fre- 
quently litigated  In  the  United  States,  and 
'with  results  which  on  their  face  are  irrecon- 
cilable.' And  the  learned  author  says:  'The 
true  test  is,  was  the  mortgage  merely  a  col- 
lateral sectu-ity,  the  money  being  employed 
In  another  state  and  under  other  laws,  or 
was  the  money  employed  on  the  land  for 
which  the  mortgage  was  given?  If  the  for- 
mer be  the  case,  then  the  law  of  the  place 
where  the  money  was  actually  used,  and  not 
that  of  the  mortgage,  applies.  If  the  latter, 
then  the  law  of  the  place  where  the  mortgage 
Is  situate  must  prevail.' 
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"It  Is  stated  in  the  elaborate  brief  of  the 
learned  counsel  for  appellant  that  the  au- 
thorities cited  by  Wharton  do  not  sustain 
the  rule  thus  laid  down  by  him.  Among 
these  cases  is  Chapman  v.  Kobertson.  7 
Fulge,  627,  in  which  It  was  adjudicated,  as 
stated  in  the  headnotes  of  that  case  in  81 
Am.  Dec.  264,  tluit  'the  construction  and  'ra.- 
lidlty  of  personal  contracts  depend  on  the 
laws  of  the  place  where  they  were  made,  un- 
less they  were  entered  Into  with  the  view  of 
being  performed  elsewhere';  and  also  that 
'transfer  of  land  or  other  heritable  property, 
and  the  creation  of  liens  thereon,  is  governed 
by  the  laws  of  the  place  where  such  prop- 
erty is  situate.'  Of  this  case,  B''olger,  J.,  said 
in  Dickinson  v.  Edwards,  77  N.  Y.  678: 
'Chapman  v.  Robertson  is  a  case  often  dted 
and  relied  upon,  but  it  does  not  impinge  the 
general  rule  that  the  validity  of  a  purely 
personal  contract  is  to  be  tried  by  the  law 
of  the  place  of  its  performance.  The  learned 
chancellor  concedes  that  the  case  would  have 
come  clearly  under  that  principle  if  the  con- 
tract in  suit  bad  been  only  the  personal  con- 
tract of  the  defendant;  but  he  holds  that  as 
it  was  a  mortgage  actually  executed  here,  by 
a  resident  here,  upon  land  here,  for  money 
borrowed  to  be  used  here,  though  to  be  re- 
paid elsewhere,  the  law  of  this  state  would 
fix  the  legality  of  the  rate  of  interest  re- 
served, and  his  further  reason  that  the  con- 
tract was  partially  made  here  actually  in  ref- 
erence to  our  laws,  with  an  appeal  to  our 
courts  contemplated  by  the  parties,  if  neces- 
sary.' A  distinction  seems  thus  to  be  dearly 
recognized  between  a  contract,  'purely  per- 
sonal,' as,  for  instance,  a  promissory  note 
executed  in  this  state,  but  made  payable 
bona  fide  in  Georgia,  and  a  contract  not 
'purely  personal,'  as,  for  instance,  a  loan  of 
money  by  a  citizen  of  Georgia  to  a  resident 
here,  to  be  repaid  in  that  state,  and  to  be 
evidenced  by  note  so  payable,  and  mortgage 
on  land  in  this  Jurisdiction.  In  Jackson  v. 
Mortgage  Co.  (Ga.)  15  S.  E.  812,  Bleckley,  G. 
J.,  speaking  of  a  loan  of  money  made  by  the 
defendant  to  the  plaintiff  in  New  York,  but 
secured  by  mortgage  on  land  in  Georgia, 
where  he  resided, 'says:  There  was  not  one 
contract  for  making  the  notes,  and  another 
(or  securing  them  by  a  conveyance,  but  a 
part  of  one  and  the  same  contract  was  ex- 
pressed in  the  note  and  a  part  in  the  deed 
executed  at  the  same  time.  •  •  •  There 
was  no  intention  to  make  a  loan  without 
having  it  secured  both  by  the  notes  and  the 
deed.  It  was  therefore  impossible  to  accom- 
plish the  object  without  calling  in  the  laws 
of  Georgia  as  a  part  of  the  transaction.  New 
York  had  no  law  whlcb  could  make  any  con- 
tract conveying  land  situated  in  Georgia 
operative  or  obligatory.  As  the  laws  of 
Georgia  would  thus  be  essential  with  respect 
to  a  part  of  the  transaction,  that  law,  if  pos- 
sible, ought  to  be  applied  to  the  whole.  There 
was  no  intention  to  make  a  mere  personal 
contract,  but  the  scheme  was  to  make  one 


partly  patH>nBl,  and  partly  confined  by  its 
very  nature  to  a  given  situs,  to  wit,  the  state 
of  Georgia.'  See,  also,  Martin  t.  Johnson, 
supra,  which  was  a  suit  to  foreclose  a  mort- 
gage, the  debt  being  payable  in  MfLssachi}- 
setts.  It  is  there  said:  'There  is  a  porikto 
of  the  contract  which  under  no  circumstances 
could  be  enforced  in  the  state  of  Maflsacbn- 
setts,— that  as  to  the  land  upon  which  it  i» 
sought  to  set  up  a  lien.  Nor  do  we  readily 
see  how  any  portion  of  this  contract  cotdd  be 
enforced  in  the  state  of  Massacbusetts 
against  a  person  resident  in  tlie  state  of 
Georgia.'  The  difference  in  tiie  contra<^ 
makes  a  difference  in  tbe  rule  applicable  t'> 
their  enforcement.  Hence  in  Pine  v.  Smith,  11 
Grny,  38,  it  was  decided  that  a.  note  made  in 
Massachusetts,  and  secured  by  mortgage  ob 
land  in  that  state,  although  payable  in  New 
York,  was  to  be  construed  by  the  MassariiD- 
setts  law;  and  in  Thompson  v.  Edwards.  85 
Ind.  414,  it  was  held  that  if  A.,  of  Indiana, 
borrowed,  in  Indiana,  on  note  secured  br 
a  mortgage  on  land  there,  money  of  a 
cltleen  of  New  York,  some  of  the  note  be- 
ing payable  in  New  York,  and  aa  to  soni*' 
the  note  specifying  no  place  of  payment, 
the  contract  waa  an  Indiana  contract,  and 
tbe  question  of  its  being  nsuriotn  was  (a 
be  tested  by  the  law  of  that  state.  la 
Pancoast  v.  Insurance  Co.,  79  Ind.  172,  tbe 
notes  and  mortgage  were  payable  in  Con- 
necticut, and  the  court  said:  'It  is  true  tbat 
the  notes  and  mortgage  are  made  payable  in 
Hartford,  In  the  state  of  Coimecticnt.  But  it 
is  true  that  they  were  executed  in  this  state, 
the  mortgagor  lives  in  this  state,  tbe  lands 
lie  in  this  state,  and  from  the  terms  of  tlip 
mortgage  it  is  clear  that  the  intention  of  the 
parties  was  that  tbe  contract  was  to  l>e  en- 
forced in  this  state.  The  mortgage  could  be 
enforced  nowhere  else.  In  such  a  case  tbe 
law  of  this  state  governs,  the  rate  of  IntcrcR 
being  fixed  in  accordance  with  the  laws  of 
this  state.' 

"The  doctrine  which  Dr.  Wharton  annooo- 
ces  seems  to  us  Just  and  reasonable.  It  bas 
been  repeatedly  held  that  such  transactions 
would  constitute  'doing  iHiBlnesa'  in  this 
state,  so  as  to  subject  the  foreign  monej 
lender,  thus  conducting  himself,  to  a  license 
tax.  Morfree,  Foreign  Corp.  {j  65,  60.  and 
cases  cited.  The  contention  of  the  defendant 
corporation  seems  to  us  to  amount  to  this: 
Tliat  it  must  be  allowed  to  do  buainees  in 
North  Carolina  in  total  disregard  of  North 
Carolina's  statutes  and  the  decisioDs  of  ber 
courts;  that  it  shall  be  allowed  to  take 
mortgages  on  North  Carolina  land  from  a 
resident  owner  for  money  loaned  to  the  res- 
ident, to  be  used  here,  and  foreclose  them  rn 
North  Carolina  courts,  where  alone  JnrisdH^ 
tion  for  foreclosure  could  reside,  and  where 
alone  it  must  have  contemplated  enfbrrinf 
its  rights,  if  a  resort  to  courts  slionld  be 
necessary,  not  by  North  Carolina  statates 
and  the  decisions  of  her  courts,  but  by  Geor- 
gia atatntes  and  the  decistona  of  ita  oooits: 
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In  fine,  that  It  shall  be  allowed  to  OTerride 
in  tbe  courta  of  this  Btate  the  laws  of  this 
state  and  Its  well-settled  policy  as  to  the 
borrowing  and  lending  of  money.  We  can- 
not accede  to  this  proiMsltlon,  but,  instead, 
we  choose  to  adopt  the  doctrine  announced 
by  Wharton,  quoted  above,  which  seems  to 
OB  more  reasonable,  and  which  he  assures 
OS  is  sustained  by  tbe  authorities.  We  have. 
Indeed,  as  it  appears  to  us,  an  affirmance  of 
that  doctrine  In  Commissioners  of  Craven  ▼. 
Atlantic  &  N.  C.  R.  Co.,  Tl  N.  0.  280,  where 
the  learned  Justice  Rodman,  spealclng  of  cer- 
tain bonds  which  tbe  defendant  company 
had  delivered  in  New  York  and  which  were 
I)ayable  there,  and  which,  It  was  contended, 
were  'governed  by  the  laws  of  New  York  In 
resi>ect  to  the  rate  of  interest,'  says:  'These 
bonds  were  clearly  a  North  Carolina  con- 
tract Tbe  precedent  debt,  which  was  the 
consideration,  was  incurred  and  payable  in 
North  Carolina.  Both  parties  resided  In 
North  Carolina.  The  bonds  were  secured  by 
a  mortgage  on  real  property  In  North  Caro- 
lina, which  could  only  be  enforced  through 
tbe  courts  of  this  state.  In  our  opinion,  the 
bonds  could  legally  bear  no  greater  rate  of 
Interest  than  that  allowed  In  North  Caroli- 
na.' Now,  if  the  reason  given  by  this  able 
judge  for  declaring  that  these  bonds  were 
clearly  a  North  Carolina  contract  be  ana- 
lyzed, it  will  be  found  that  tbe  fact  that 
'both  parties  resided  in  North  Carolina' 
could  not  have  been  an  Important  factor; 
for  in  Roberts  v.  McNeely,  7  Jones  (N.  C) 
50C,  it  was  proved  that  both  parties  lived  in 
Salisbury,  in  this  state,  and  yet  the  contract 
between  them,  a  promissory  note,  executed 
at  their  residence,  but  payable  in  New  Yorlc, 
was  declared  to  be  governed  by  the  law  of 
that  state  as  to  the  rate  of  Interest  it  would 
bear,— to  be  a  New  York  contia.ct  in  this  re- 
spect The  really  controlling  reason  for  the 
conclusion  announced  so  unhesitatingly 
about  that  contract  seems  to  have  been  that 
the  parties  manifestly  contemplated  the 
courts  of  North  Carolina  as  the  tribunal  for 
the  enforcement  of  the  conti'act;  the  securi- 
ty, the  mortgage,  being  enforceable,  as  is 
there  said,  only  through  the  courts  Of  this 
state,  and,  this  being  so,  the  laws  of  tbe 
former  must  govern  the  rate  of  interest 
We  do  not  deem  it  necessary  to  discuss  each 
one  of  the  many  authorities  cited  by  de- 
fendant to  show  that  our  courts  must  be 
governed  by  the  decisions  of  the  courts  of 
Georgia  in  ascertaining  what  is  due,  on  an 
accounting,  from  this  mortgagor  to  this 
mortgagee.  In  not  one  of  them,  so  far  aa 
we  can  see,  did  the  court  enforce  a  con- 
tract which  was  illegal  and  void  by  the  law 
of  the  forum,  illegal  and  void  by  the  law  of 
tbe  place  where  the  contract  was  made,  and 
Illegal  and  void  by  the  law  rei  sitae,  and 
Talid,  if  at  ail  so,  only  by  the  lex  loci  solu- 
tionis. Falls  V.  Building  Co.  (Ala.)  13  South. 
25,  was  an  action  to  foreclose  a  mortgage. 
Tbe    facts  were  very  similar  to  those    in 
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oar  case.  The  court  decided  tluit  the  con- 
tract which  gave  rise  to  the  present  suit  is 
an  Alabama  contract,  and  can  only  be  en- 
forced to  the  extent  our  statutes  permit'; 
and  added:  'Any  statute  of  this  state  which 
may  be  supposed  to  confer  on  building  and 
loan  associations  tbe  right  to  charge  more 
than  8  per  cent  interest  even  if  we  concede 
such  statutory  authority,  must  be  confined 
in  its  operation  to  such  corporations  as  are 
chartered  In  Alabama.  It  cannot  be  sup- 
posed that  our  legislation  bad  a  greater  pur- 
pose or  intent  than  that'  In  that  case,  as 
in  this,  the  borrower  was  required  to  have 
paid  three  months'  installment  on  stock  be- 
fore he  could  obtain  a  loan,  and  yet  that 
court  declare  that  the  transaction  was  'prac- 
tically a  loan  of  money,'  and  quotes  from 
Uhlfelder  v.  Carter,  64  Ala.  527,  the  follow- 
ing language:  'In  determining  whether  a 
contract  is  infected  with  usury,  its  sub- 
stance and  effect,  not  Its  form,  are  material.' 
"Holding,  therefore,  as  we  must  that  the  con- 
tract of  a  loan  between  thid  mortgagor  and 
mortgagee  is  governed  by  the  laws  of  this 
state,  we  come  to  the  question,  what  is  due 
the  mortgagee  according  to  those  laws?  We 
are  met  at  the  threshold  of  this  investigation 
by  the  contention  of  the  defendant  corpora- 
tion that  being  a  'building  and  loan  associa- 
tion,' it  is  entitled  to  exercise  the  same  pow- 
ers and  privileges  as  if  it  tiad  been  organized 
In  this  state  according  to  the  prorlsions  of  2 
Code,  c.  7;  that  the  same  effect  is  to  be  given 
to  Its  contract  with  the  plaintiff  as  if  it  were 
a  North  Carolina  corporation  formed  in  strict 
compliance  with  the  provisions  of  that  chap- 
ter of  the  Code,  and  therefore  entitled  to  ex- 
ercise special  powers  and  privilegoa  *A  build- 
ing and  loan  association  is  an  organization 
created  for  the  pm'pose  of  accumulating  u 
fund  by  the  monthly  subscriptions  or  savings 
of  Its  members,  to  assist  them  in  building  or 
purchasing  for  themselves  dwellings  or  real 
estate  by  loaning  to  them  the  requisite  money 
from  the  funds  of  tbe  society,  upon  good  se- 
cm-lty.'  2  Am.*  Bas. Bnc. Law, p. 604.  Mr. 
Endlich  (section  283),  q;>eaklng  of  the  i»'oper 
and  legitimate  purposes  of  the  creation  of  such 
corporations,  says:  'To  all  practical  intents. 
It  may  be  said  to  be,  to  enable  a  number  of 
associates  to  combine  and  Invest  their  savhigs 
to  mutual  advantage,  so  that  from  time  to 
time  any  individual  among  them  may  receive 
out  of  the  accumulation  of  the  pittances  which 
each  contributes  periodically  a  sum  by  way 
of  loan,  wherewith  to  buy  or  build  a  house, 
mortgaging  it  to  the  association  aa  security 
for  the  money  borrowed,  and  ultimately  mak- 
ing It  absolutely  his  own  by  paying  off  the 
Incumbrance  out  of  his  subscription.  It  is  on- 
ly so  far  as  they  serve  these  purposes,  and  are 
confined  to  the  objects  necessarily  involved 
therein,  that  tbe  acts  of  building  associations 
fail  properly  within  tlie  powers  granted.  As 
soon  as  they  transgress  these  limits,  they  are- 
ultra  vires.'  Nearly  every  state  In  the  Union 
has  a  general  statute  relating  to  the  incor- 
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poratlon  of  bnOdlng  and  loan  asaoclatlonB  or 
associations  of  tlmt  class  called  by  some  name 
of  similar  Import  Each  Of  these  statutes  dif- 
fers from  the  other.  All  agree  in  this:  that  the 
contemplated  organizations  are  all  strictly  co- 
operative in  their  nature.  Prof.  H.  B.  Adams, 
of  Johns  Hopkins  University,  an  eminent  writ- 
er on  eronomics,  In  his  essay  on  corporations 
In  13  Appl.  Enc.  (Annual,  18S8),  speaks  of 
these  asssoclations  as  a  'peculiarly  American 
form  of  co-operation.'  Mr.  A.  B.  Burke,  to 
whom  Mr.  Endllch  acknowledges  his  Indebted- 
ness in  a  note  to  section  7  of  his  work,  cfted 
heretofore,  has  lately  used  the  following  lan- 
guage in  a  journal  published  in  the  city  of 
Philadelphia:  'As  the  term  "buUdlng  society," 
Is  very  Indefinite,  and  as  applied  to  Philadel- 
phia societies  an  actual  misnomer.  It  Is  nec- 
essary to  specify  exactly  what  is  meant  by 
such  society.  The  name  was  first  applied  to 
organizations  which  built  bouses  to  be  sold. 
It  was  also  applied  to  speculative  loan  asso- 
ciations, whose  stockholders  had  no  relation 
with  the  borrower  except  that  of  lenders  of 
money;  and  more  recently  it  has  been  applied 
to  "national"  loan  associations,  baring  agen- 
cies all  over  the  Union,  and  salaried  ofBcers 
and  agents.  The  term  "building  society,"  as 
here  used,  is  not  intended  to  apply  to  any  or- 
Kantzatlon  of  the  character  above  mentioned. 
It  is  essential  that  the  true  plan  should  be 
i-learly  understood,  and  that  its  co-operative 
princlplos  should  be  faithfully  followed,  or 
those  who  are  tempted  to  imitate  the  Phila- 
delphia workingman  in  buying  a  bouse  may 
•  •  •  lose,  not  only  their  money,  but  their 
talth  In  co-operative  enterprises.' 

"If  we  consider  the  scope  of  the  powers 
of  this  corporation,  we  find  that  they  far 
e-tceed  those  conferred  upon  'homestead  and 
building  associations'  by  the  Code  of  this 
state.  The  powers  conferred  upon  it  have 
been  heretofore  fully  set  out,  and  need  not 
be  repeated.  Suffice  It  to  say  that  it  has  pow- 
ers under  Its  charter  to  do  things  far  ex- 
ceeding In  risk  the  assisting  of  Its  members 
'In  building  or  purchasing  for  themselves 
dwellings  or  real  estate.'  If  we  consider  the 
manner  in  which  its  funds  are  to  be  raised, 
we  find  that  It  la  not  by  'accumulating  a 
fund  from  the  monthly  subscriptions  or  sav- 
ings of  Its  members,'  but  mainly  by  inducing 
capitalists  to  Invest  their  surplus  in  one  or 
the  other  of  the  ilnM  of  stock  provided  for 
in  the  following  by-law:  '(2)  Pull-pay  Inter- 
est-bearing stock  In  class  B,  which  shall  be 
sold  at  $50  per  share,  and  which  shall  bear 
interest  at  6%  per  annum,  payable  semian> 
nuaily,  on  $50  per  share.  This  stock  shall 
be  redeemable  upon  maturity  of  the  install- 
ment stock  in  said  class,  at  $100  per  share, 
less  the  aggregate  sum  of  dividend  paid 
tliereon.  (3)  Permanent  investment  stock, 
which  shall  be  sold  at  $100  i>er  share,  and 
which  shall  participate  in  the  profits  of  tbe 
association  from  the  date  of  Issuing  the  cer- 
tificate of  stock  to  be  paid  semiannually, 
to  wit,  on  tbe  first  day  of  February  and  Au- 


gust of  each  year.  The  par  value  of  all 
stock  at  maturity  shall  be  $100  per  share. 
A  member  may  hold  any  number  of  shares.' 
A  corporation  having  the  authority  to  in- 
cur such  risks  and  responsibilltiea,  and  de- 
riving its  funds  from  such  a  source,  in  whole 
or  in  part.  Is  not  a  'building  and  loan  asso- 
ciation,' except  In  name.  It  is  merdy  a 
money-lending,  dividend-paying  corporation, 
to  which,  for  some  purposes,  some  features 
of  a  'building  and  loan  association'  have 
been  attached.  Its  purposes  and  powers 
put  It  outside  of  the  pale  of  the  beneficent 
statute  which  was  intended  to  encourage  co- 
operation among  the  saving  poor,  and  not  to 
run  the  risk  in  finding  good  Investments  for 
their  capital.  The  purpose  bad  In  view  by 
the  legislation  of  the  dltferent  states,  allow- 
ing the  incorporation  of  these  building  and 
loan  associations,  as  they  are  called,  la  tbus 
stated  by  Mr.  Endllch  in  section  118  of  bis 
work  on  the  laws  of  such  corporations:  'As 
a  mere  savings  institution,  the  building  as- 
sociation would  never  have  recommended  it- 
self to  the  favor  of  legislatures  to  so  un- 
precedented a  degree.  As  a  mere  bank  for 
the  depositing  of  money  lying  idle,  for  the 
purpose  of  fructifying  It  for  the  rich,  by 
fleecing  the  needy,  it  would  never  have  ac- 
quired the  unusual  rights  it  exercises.  Bat 
the  idea,  tlic  possibility,  of  making  member- 
ship In  it  the  means  of  raising  a  property- 
holding,  homestead-owning  class  of  citizens, 
precisely  as  those  whose  improvident  habits 
and  petty  earnings  had  hitherto  debarred 
them  from  tbe  blessing  or  feeling  the  stimu- 
lus of  the  prospect  of  owning  their  own 
homes.  The  desirableness  of  augmenting 
the  proportion  of  landowners  among  tbe 
working  classes,  particularly  in  a  repnidic. 
seems  so  weighty  a  consideration  In  the 
minds  of  legislators  that  they  were  willing, 
in  exchange,  to  make  a  sweeping  exception 
to  many  of  the  best-settled  rules  of  general 
policy  applicable  to  dealings  between  man 
and  man.'  If,  as  tbe  defendant  contends, 
our  statute  confers  upon  building  and  loan 
associations  those  special  powers  and  prirl- 
leges.  constituting,  as  the  learned  author 
says,  'a  sweeping  exception  to  many  of  the 
best-settled  rules  of  general  policy  applica- 
ble to  the  dealings  between  man  and  man.' 
it  is  certain  that  no  corporation,  except  such 
a  one  as  Is  contemplated  by  the  statute,  can 
lay  any  claim  whatever  to  those  special  pow- 
ers and  privileges.  A  true  building  and  loan 
association,  such  as  our  statute  provides  for. 
has  no  authority  to  declare  or  pay  dividend 
on  Its  stock.  End.  Bldg.  Ass'ns,  i  324.  'As  to 
participation  in  profits,  the  scheme  has  refer- 
ence to  the  final  adjustment  of  accounta,  not 
to  any  Intermediate  realization.'  Tbe  de- 
fendant corporation  baa  two  classes  of'  stock- 
holders to  whom,  as  shown  by  the  by-law 
heretofore  quoted,  dividends  are  to  be  paid 
each  year,  and,  having  power  so  to  conduct 
Its  business.  Is  not  the  kind  of  an  asaocia- 
tlOQ  which  our  legislature  designed  to  pro- 
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mote.  A  corporation  of  that  class  cannot 
risk  Ita  members'  money  and  houses  by  en- 
gaging In  many  of  those  enterprises  enumer- 
ated In  the  defendant's  cliarter  heretofore 
set  out  The  defendant  has  'full  power  and 
authority'  to  do  all  those  things.  Therefore 
It  Is  not  of  that  class,  and  can  lay  no  claim 
to  those  special  powers  and  privileges  with 
any  Justice  whatever.  In  section  89  of  Mr. 
Endlleh's  treatise  it  is  said  that  these  asso- 
ciations are  founded  upon  principles  of  strict 
neutrality  and  equality  of  benefits  and  obli- 
gations. A  corporation  not  founded  on  those 
principles  cannot  be  truly  a  building  and  loan 
association,  withla  the  purview  of  our  statute. 
The  benefits  are  not  strictly  mutual  and  equal 
where  one  stockholder,'  according  to  the  plan 
of  the  organiEatlon,  is  entitled  to  semian- 
nual Interest  on  what  he  has  paid  in,  and 
another  to  semiannual  dividends,  while  oth- 
ers must  await  the  termination  of  the  life 
of  the  association,  or  some  other  time,  in- 
definitely future,  before  reaping  any  profits. 
There  Is  no  strict  equality  of  obligation 
where  one  stockholder  pays  $30  for  a  share 
of  stock,  and  another  obligates  himself  to 
pay  $100  per  share.  In  Maryland,  a  corpo- 
ration which  made  Its  loans  to  members  in 
the  approved  form  of  building  association 
loans,  but  whose  alms  and  nature  did  not 
bring  its  property  within  the  statute  as  a 
building  association,  was  not  allowed  to  en- 
force reservations  lawfully  permitted  to  such 
institatlona.'  End.  Bldg.  Ass'ns,  |  355;  WU> 
Uams  T.  Association,  45  Md.  546.  The  same 
doctrine  is  established  in  Pennsylvania.  Jar- 
rett  V.  Cktpe,  68  Pa.  St  67;  Kupfert  v.  Asso- 
-clatlon,  80  Pa.  8t  466;  Rhoads  v.  Associa- 
tion. 82  Pa.  St  180. 

"The  wisdom  of  this  doctrine  will  be  ap- 
parent, we  think,  to  all  who  will  consider 
■the  possible  consequences  of  a  contrary  rule. 
For  lllustretion:  Let  us  assume,  for  the 
«ake  of  argument  that  a  building  and  loan 
Association  organized  under  our  statute  has 
A  right  to  loan  money  to  its  members  at  the 
rate  of  ^  per  cent,  per  month  and  a  like 
'premium,'  or  1  per  cent  per  month;  that 
It  requires  its  members  to  pay  60  cents  per 
month  as  dues  <»  each  share  of  $100,  of 
which  10  cents  ia  to  go  to  the  expense  fund 
«f  the  association,  and  enforces  prompt  pay- 
ment by  a  fine  of  10  cents  per  month  per 
share.  Let  as  now  suppose  that  one  of 
those  worthy  dtteens  for  whose  special  bene- 
fit it  Is  said  this  'beheflcent  statute'  was 
iulopted  Is  Indnced  to  subscribe  for  10  shares 
in  one  of  these  beneficent  institutions.  His 
first  duty  is  to  pay  $10  for  the  privilege  of 
t>eing  enrolled.  Let  us  assume  that  the  agent 
who  Induced  him  to  subscribe  takes  this  for 
Ills  trouble,  and  gives  that  particular  sum 
■no  farther  consideration.  Let  na  now  sai>- 
pose  that  this  monber,  wlShhig  to  become  a 
borne  owner,  sheets  one  to  cost  $1,S00,  and, 
-using  $600  which  ha  bad  and  $1,000  borrow- 
ed from  the  association  on  a  mortgage  of  the 
property,  he  takes  the  tttle^  and  bravely  sets 


out  to  battle  with  the  debt  he  has  incurred, 
to  provide  a  home  for  his  family,  in  good 
cheer  at  the  prospect  held  out  to  blm  by  the 
company's  agent,  that  at  the  end  of  seven 
years,  'at  the  furthest'  his  10  shares  of 
stock  will  be  worth  $1,000,  and  that  then,  by 
a  very  slmpie  process  of  adjusting  the  ac- 
counts, he  will  at  the  same  moment  cease  to 
be  a  debtor  to  the  association,  and  also  a 
stockholder  in  it  and  the  mortgage  on  his 
house  will  thereupon  be  canceled.  Let  us 
assume  that  the  mortgage  provides  that  he 
will  pay  'said  monthly  interest  or  premium, 
fines,  and  monthly  inyments  oa  said  stock' 
until  the  said  shares  shall  become  fully  paid 
In,  and  of  the  value  of  $100  each,  as  the 
mortgage  set  oat  in  this  record  does.  Now. 
let  us  suppose  that  this  worklngman,  at  the 
end  of  seven  years,  having  promptly,  oat  of 
his  hard  earnings,  paid  each  month  $10  in- 
terest and  $6  stock  dnes  to  the  association, 
asks  that  his  stock  be  exchanged  for  his 
debt  and  his  home  be  dislncombered  of  its 
lien,  and  is  told  that  while  the  soliciting 
agent  was  no  donbt  entirely  sincere  In  his 
belief  that  the  payments  thus  far  made  by 
him  would  satisfy  his  indebtedness,  those 
rosy-bued  hopes  oonstitnted  no  part  of  the 
contract;  that  it  stipulated  that  he  should 
keep  up  his  dreary  round  of  monthly  pay- 
ments until  he  had  fully  paid  up  his  stock, 
and  it  was  WMth  $100  per  share;  that  con- 
trary to  everybody's  expectations,  the  ex> 
penses  had  been  larger  than  was  anticipated, 
and  net  profits  had  been  smallw  than  hoped 
for,  and  that  his  stock  was  not  worth  $100 
per  share,  as  the  books  of  the  company  plain- 
ly showed;  that  while  his  engagement  was 
that  if  the  exigencies  of  the  association  re- 
qniced  it  he  would  pay  $1,000  In  stock  dues 
alone,  he  had  In  fact  only  paid  $504  (84 
times  $6)  on  that  score,  and  ont  of  that  he 
had  agreed  that  $84  (840  times  10  cents) 
should  be  used  in  eDcpenses,  leaving,  it  might 
be,  only  $420  really  credited  on  his  stock 
aoceimt  Let  is  snppese  that  still  hoping 
for  good  resnlts,  he  resames  his  payments, 
and  tolls  oa;  that  from  month  to  month, 
from  year  to  year,  the  happy  day  when  the 
atoek  Is  worth  par  is  pat  off  by  aceamalat- 
Ing  expenses  and  constantly  recorrlng  losses, 
until,  at  the  end  of  106%  months,  he  Insists 
that  his  stock  dnes,  at  least,  in  any  event, 
are  all  paid,  because  166%  payments,  of  60 
cents  ea^,  amonnt  to  $100,  and  is  told  that 
10  cents  of  each  60  cents  paid  in  by  blm  had, 
according  to  his  agreement  been  applied  to 
the  expenses,  and  that  the  association  was 
la  debt  and  that  all  the  subscriptions  for 
stock  which  he  was  informed  constltnted  'a 
tmst  fund'  must  be  paid  in;  and  hence,  as  the 
expenses  of  the  business,  Indndlag  the  in- 
terest and  dividends  paid  to  certain  classes 
of  the  stockholders,  had  consmned  all  the 
profits.  It  would  be  required  of  him  to  pay 
stock  dues  for  200  months,  as  it  takes  200 
times  SO  cents  to  make  $100.  Let  us  tnp- 
pose  that  he  oontinuee  his  payments  for  200 
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months,  and  thus,  beyond  all  question,  pays 
all  his  stock  dues,  and,  when  be  then  asks 
for  the  application  of  his  paid-up  stock  to 
the  satisfaction  of  his  mortgage  debt,  is  told 
that,  while  the  comi>any  was  called  a  build- 
ing and  loan  association,  it  bad  acted  also 
'as  agent  or  trustee  for  the  investment  and 
management  of  funds  for  persons,  corpora- 
tions, administrators,  executors,  guardians, 
and  trustees';  that  It  had  dealt  in  real  es- 
tate, and  had  been  engaged  in  erecting  build- 
ings and  machinery  thereon,  and  that  those 
enterprises,  all  of  which  were  infra  vires, 
had  proved  disastrous;  and  Is  Informed 
that,  though  the  receiver  who  bad  been  ap- 
pointed to  wind  up  the  affairs  of  the  corpora- 
tion would  find  that  his  stock  was  all  paid 
in,  and  that  there  was  no  claim  against  him 
on  that  account,  be  wonid  also  ascertain  that 
the  stock  of  the  company  waa  of  no  value, 
owing  to  the  disasters  that  bad  come  upon 
some  of  its  various  undertakings,  and  that 
It  would  be  necessary  for  all  mortgagors  to 
continue  to  pay  the  Interest  (12  per  cent.)  on 
the  amounts  advanced  to  them,  until  he  had 
collected  enough  to  adjust  all  the  liabilities 
of  the  company,  or  else  to  take  advantage  of 
the  option  allowed,  and  pay  back  the  whole 
sum  borrowed— 41,000— at  once.  Surely,  the 
trusting  home  builder,  caught  In  such  toils, 
might  Justly  exclaim  against  a  statute,  call- 
ed beieficent,  that  would  produce  such  a  re- 
sult Such  an  outcome  is  possible.  Of  its 
probability  in  different  degrees  It  Is  not  for 
us  to  Judge.  The  class  to  which  the  defend- 
ant corporation  is  by  us  to  be  hsslgned  is  the 
point  under  consideration,— whether  to  the 
class  of  money-lending,  dividend-paying  cor- 
porations of  the  investors  of  capital,  or  to  a 
class  of  incorirarated  associations,  co-opera- 
tive in  their  very  nature,  and  designed  by 
means  of  such  co-operatton  tA  foster  a  home- 
stead-owning class  of  dtlaens,  with  little 
risk  to  them,,  because  of  the  severe  limita- 
tions put  by  the  law  of  their  creation  upon 
the  corporate  powers  and  purposes.  An  ^- 
amtnation  of  the  charter  ot  the  defendant 
corporation.  Its  methods  and  powers,  leads 
us  unhestltatlngly  to  put  It  in  the  first-nam- 
ed category,  and  to  declare  that  there  is  no 
such  conformity  by  it  to  the  building  and 
loan  association  of  our  statute  as  to  entitle 
It  to  claim  aay  special  rights  or  powers  there- 
in granted  to  associations  organized  accord- 
ing to  Its  terms,  with  the  limited  powers 
and  the  restricted  purposes  therein  set  out 
"  'If  the  charter  of  a  building  association,  or 
what  is  called  its  "c<»Btitution," '  says  Ur. 
Endlich  (section  04),  'contains  the  grant  of 
power  •  •  *  in  excess  of  what  the  statutes 
regulating  the  formation  and  powers  of  such 
organizations  saactloB,  the  objectionable  grant 
is  simply  void.  Each  such  illegal  feature  may 
become  the  basis  of  a  proceeding  by  the  state 
against  the  society,  and  result  In  the  forfeiture 
of  the  franchise.'  Applying  this  principle  to 
the  case  in  hand,  we  have  here  a  corpomtion 
calling  itself  a  'building  and  loan  association,' 


and  asserting  the  possession  of  special  powors 
and  privileges  as  such,  and  yet  having  In  its 
charter  or  constitution  grants  objectionable  be- 
cause in  excess  of  what  our  statutes,  regulat- 
ing the  formation  and  powers  of  such  organi- 
zation, sanction.  We  cannot  declare  these  ob- 
jectionable grants  simply  void,  for  the  state  of 
Georgia  had  the  right  to  invest  this  legal  en- 
tity of  Its  creation  with  all  of  these  powers- 
Each  such  feature  cannot  become  the  basis  ot 
a  proceeding  by  this  state  against  the  society, 
and  'result  in  the  forfeiture  of  the  franchise,' 
for  those  features  are  not  It  seems.  Illegal 
where  conferred,  and  the  power  of  forfeitnre 
which  this  commonwealth  «nay  propuly  exer- 
cise over  the  corporations  of  its  own  creation 
cannot  be  applied  to  this  foreign  coiporatlon. 
A  member  of  this  association,  who  should  seek 
In  the  courts  an  InJuncHon  against  the  exer- 
cise by  Its  managing  board  of  these  powers 
and  the  assumption  of  the  accompanying 
risks,  or  should  endeavor  to  hold  those  officers 
responsible  to  him  for  losses  Incurred  In  the 
exercise  of  those  powov,  upon  the  ground  that 
a  building  and  loan  association,  within  the 
purview  of  our  statute,  could  not  lawfully  en- 
gage in  such  business  and  incur  such  rlska, 
would  be  promptly  confi'onted  with  the  rei>ly, 
not  to  be  gainsaid,  that  the  restraints  of  oar 
statute  could  not  affect  the  right  and  powers 
of  this  foreign  corporation.  Because  of  these 
things.  It  must  follow  that  there  is  no  course 
open  to  the  courts  of  this  state  but  to  declare 
that  so-called  'building  and  loan  associations,' 
whose  charters  legally  invest  them  with  the 
powers  not  contemplated  by  our  statute  (2 
Code,  c.  7),  aro  not  building  and  loan  assoda- 
tiona,  within  the  purview  of  that  statute. 

"We  come,  now,  to  the  conslderatloa  of  the 
defendant  corporation's  contention  that  its 
contract  with  the  plaintiff,  'without  reference 
to  the  statute  specially  authorizing  It  is  not 
usurious.'  Here  we  may  quote  the  language 
of  O'Neal.  0.  3.,  In  Association  v.  Bollinger, 
12  Rich.  Bq.  124,  when  speaking  of  the  con- 
tnct  similar  to  the  one  we  have  under  con- 
sideration: 'How  tiie  contract  •  •  •  can 
be  anything  else  than  usurious  *  *  *  it  is 
difficult  to  conceive.  Indeed,  It  must  task, 
and  has  tasked,  human  ingenuity.  In  every 
tribunal  where  the  question  has  been  present- 
ed, to  find  the  reason  whereby  such  a  contract 
could  be  sustained.'  The  defendant's  counsel 
sets  out  as  the  basis  of  his  argument  the  fol- 
lowing facts:  First  the  contiact  of  boirow- 
ing  Is  separate  and  distinct  from  that  of  snb- 
scription,  and  the  obligation  to  pay  monthly 
dues  upon  the  stock  was  Incurred  by  the  con- 
tract of  subscription;  second,  the  money 
which  Meroney  received,  whether  considered 
as  an  advancement  upon  a  portion  ot  his  stock 
or  as  a  loan,  was  never  to  be  repaid  except 
by  the  maturing  of  his  stock  at  an  uncertain 
time;  third,  if  Meroney  should  perform  his 
contract  It  would  be  uncertain  whether  he 
would  in  the  end  pay  more  or  less  than  8  per 
cent  interest  upon  the  statement  of  an  ac- 
count, with  the  strong  probability  In  favor  of 
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his  paying  leas;  foui-th,  his  liability  to  pay  a 
greatw  rate  of  interest  tbaa  8  per  cent  was 
taused  by  his  own  default,  which  he  might 
have  avoided  by  simply  keeping  his  contract; 
fifth,  being  interested  as  a  stockholder,  only 
three  of  his  five  shares  having  been  pledged 
to  the  association,  Meroney  was  directly  in- 
terested in  any  profits  which  th^  company 
might  make  upon  his  loan.  It  was  in  the  na- 
ture of  a  dealer  witli  partnership  funds. 

"As  to  all  this,  we  may  say  what  was  said 
by  Mr.  Justice  Reade  in  Mills  v.  Association, 
75  N.  C.  292,  'We  look  at  the  substance';  or 
what  was  said  by  Judge  Gaston  in  Shober 
T.  Hauso-,  4  Dev.  &  B.  01:  'It  is  the  duty  of 
courts  to  look,  not  merely  at  the  words,  but  at 
the  substance,  of  the  transaction;  on  the  one 
Itand,  not  to  be  governed  by  the  words,  if  the 
substance  goes  to  defeat  the  provision  of  the 
statute,  and,  on  the  other  hand,  not  to  rely  on 
the  words,  so  as  to  defeat  the  contract.  If  in 
substance  the  ttansactiom  be  legai  •  *  * 
In  spite  of  vrety  effort  of  the  courts  to  carry 
into  complete  effect  the  legislative  will,  no 
doubt  the  true  character  of  usurious  securities 
Is  very  frequently  concealed  under  cunning 
contrivances;  but  when  that  character  is  seen, 
whatever  may  be  the  contrivance,  the  conrt 
ninat  and  will  act  upon  the  transaction  such 
as  in  truth  it  is.'  We  see  in  this  whole  trans- 
action only  a  lending  of  ^300  to  the  plaintiff 
at  12  per  cent  per  annum,  payable  monthly, 
coupled  with  an  engagement  on  the  part  of 
tbe  defendant  that.  If  the  plaintiff  makes  no 
default  in  his  stipulated  payments,  whether 
as  borrower  or  stockholder,  the  defendant 
would  not  require  the  repayment  of  the  sum 
advanced  or  loaned  to  him  until  the  value  of 
bis  stock  reached  $100  per  share,  and  that  in 
Uiat  event  three  shares  of  his  stock  should 
cancel  the  debt  A  contract  for  the  loan  of 
money  is  ustirlous,  If  the  lender  reserves  the 
rlsht,  in  any  event,  to  collect  more  than  8 
per  cent,  and  the  sum  loaned.  The  liability 
of  the  plaintiff  to  pay  a  greater  rate  of  inter- 
est than  8  per  cent,  grows  out  of  the  contract. 
The  existence  of  such  liability  shows  the  con- 
tract to  be  usurious.  We  quote,  as  applicable 
iiere,  the  emphatic  language  of  Justice  Reade 
In  the  case  cited  above:  'We  know  of  no  de- 
vice or  cover  by  which  these  associations  can 
take  trom  those  who  borrow  their  money  more 
than  the  legal  rate  of  Interest  without  incur- 
ring the  penalties  of  our  usury  laws.  Calling 
the  borrower  "a  partner,"  or  substituting  "re- 
deeming" for  "lending,"  or  "premium"  or  "bo- 
ons" for  an  amount  wltlcb  they  propose  to 
bave  advanced,  and  yet  withhold;  or  "dues" 
for  "interest,"  or  any  like  subterfuge,  will  not 
avail.  We  look  at  the  substance.'  The  doo 
trine  announced  in  that  case  by  the  learned 
Justice  has  been  consistently  followed  by  all 
the  decisions  of  this  court  since  that  time.  It 
was  foreshadowed  by  the  strong  language  of 
Chief  Justice  Pearson  in  Smith  v.  Association, 
73  N.  C.  372,  the  first  case  in  which  such  an 
a— odatlCTB  appeared  in  this  court*  and  in 
wblcb  Mr.  WUUam  N.  H.  Smith,  afterwards 


chief  Justice  of  this  court,  was  of  counsel  for 
the  association,  and  filed  an  elaborate  brief, 
in  which  be  argued  many  of  the  points  now 
again  pi-esented.  Yet  this  learned  chief  Jus- 
tice, who  had  himself,  as  counsel,  argued 
earnestly  to  the  contrary,  yielded  cordial  as- 
sent to  the  doctiine  of  the  Mills  Case,  and  the 
opinions  of  this  court  in  Overby  v.  Associa- 
tion, 81  N.  C.  56,  and  Hosklns  v.  Association, 
81  N.  C.  838,  delivered  by  him,  distinctly  af- 
firm the  rule  there  laid  down,  which  is  also 
approved  in  Dickerson  v.  Association,  89  N. 
C.  37;  Prltchard  v.  Meeklns,  98  N.  C.  2U,  3 
S.  E.  484;  and  Heggie  v.  Association,  107  N. 
C.  581,  12  S.  B.  275.  Indeed,  that  the  doc- 
trine of  the  Mills  Case  is  well  settled  in  this 
state  Is  recognized  on  all  sides.  Mr.  Endllch 
says  (section  347)  that  that  case  has  been  con- 
sistently followed  In  cases  arising  subsequent- 
ly in  this  state.  And  in  2  Am.  &  Bng.  Bnc 
Law.  p.  612  (note),  North  Carolina  is  put 
among  those  states  where  the  transaction  be- 
tween a  building  and  loan  association  and  Its 
borrowing  stockholder  is  'considered  simidy  a 
loan.'  The  legislative  branch  of  the  state  gov- 
ernment has  tacitly  recognized  and  approved 
the  doctrine  of  the  Mills  Case,  and  those  cases 
that  follow  It;  for,  though  the  general  assem- 
bly has  rq)eatedly  convened  since  the  adoption 
by  this  conrt  of  the  rules  applicable  to  the 
conduct  ot  the  buslnesB  of  building  and  loan 
associations  organized  imder  the  statute  of 
18C8-09,  it  has  never  seen  fit  to  alt&c  that 
statute  so  as  In  any  way  to  free  them. from 
the  effect  of  those  rules.  If  the  contract  un- 
der cousideratlon  must,  according  to  the  well- 
settled  doctrines  of  this  court  be  held  to  be 
clearly  usurious,  though  the  defendant  corpo- 
ration were  a  true  building  and  loan  associa- 
tion under  oar  statute,  much  more  deariy  is 
it  usurious  when  nude  by  a  corporation  hav- 
ing, as  we  have  said,  no  Just  claim  whatever 
to  such  special  powers  and  privileges  as  such 
associations  may  be  entitled  to.  If  any.  Our 
constitution  most  wisely  provides  that  'no  man 
or  set  of  men  are  entitled  to  exclusive  or  sep- 
arate emoluments  or  privileges  from  the  com- 
munity, but  in  consideration  of  public  serv- 
ices.* Can  the  legislature  grant  to  a  corpora- 
tion, or  to  a  certain  class  of  corporations,  the 
exclusive  or  special  privilege  of  charging  more 
than  8  per  cent  for  money  loaned,  while  the 
general  law  of  the  state,  by  which  all  other 
individuals  and  corporations  are  controlled,  de- 
clares all  such  contracts,  usurious  and  void? 
See  Gordon  v.  Assodatioii,  12  Bush,  110, 
where  the  negative  of  that  proposition  is  held 
to  be  clearly  the  law;  and  see,  also,  Birming- 
ham V.  Association,  45  Md.  541.  Such  seems 
to  be  the  conclusion  of  this  court  in  Slmon> 
ton  y.  Lanier,  71  N.  C.  498,  where,  speaking 
of  this  constitutional  provision.  Justice  Bynum 
said:  'The  wisdom  and  forethought  of  our  an- 
cestors is  nowhere  more  clearly  shown  than 
in  providing  these  fundamental  safeguards 
against  partial  and  class  legislation,  the  insid- 
ious and  ever-working  foes  of  free  and  equal 
government.'    Whatever  may  be  said  upon 
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that  subject,  this  ts  at  least  clear:  The  Intent 
of  the  legislature  to  confer  such  a  privilege 
upon  a  claimant  must  be  entirely  free  from 
doubt,  or  It  ^U  not  be  allo^ved;  both  the 
grant  and  the  Identity  of  the  grantee  must 
clearly  appear. 

"It  was  proper,  therefore,  that  his  honor 
should  adjudge  that  the  contract  set  out  in 
the  defendant's  answer,  as  that  which  it 
claimed  the  right  to  enforce  by  a  sale  of  the 
plaintiff's  land,  'was  usurious  under  the 
laws  of  North  Carolina.'  We  have  declared, 
for  the  reasons  heretofore  set  out,  that  for 
the  purposes  of  this  action  it  is  a  North 
Carolina  contract,  and  that  the  sum  due  to 
the  defendant  must  be  aacertained  upon  an 
accounting  by  applying  to  the  disputed  items 
the  mles  establishod  by  the  decisions  of  this 
court  One  of  those  rules— that  one  which 
haa  been  fixed  by  a  long  line  of  decisions 
and  has  been  repeatedly  approved— is  that 
this  court,  looUng  at  the  substance  of  the 
matter,  as  bound  to  do,  sees  in  this  whole 
transaction  simply  a  loan  of  money  by  the 
defendant  to  the  piaintilf.  In  the  account 
taken  by  the  referee  under  the  directions  of 
his  honor,  the  plaintiff  is  charged  with  all 
be  received,  with  8  per  cent.  Interest  there- 
on. Entrance  fees,  stock,  dues,  and  premi- 
um must  all  go  to  bis  credit;  for,  as  we 
view  it,  all  these  payments  are  but  parts  of 
the  transaction  which  we  have  declared  to 
be  merely  a  borrowing  and  lending  of  mon- 
ey at  an  illegal  rate.  If  the  plaintiff  was 
to  be  charged  with  Interest  at  8  per  cent  up- 
on the  sum  loaned  blm,  be  was  entitled  to  a 
like  rate  upon  bis  payments.  He  should 
not  have  been  charged  with  any  fines,  for 
this  defendant,  as  we  have  said,  has  no 
right  to  lay  any  fines  upon  its  borrower,  un- 
der any  circumstances  here,  and  certainly 
cannot  collect  fines  from  the  plaintiff  lie- 
cause  he  refused  compliance  with  its  Illegal 
demands.  Whatever  may  be  the  decisions 
in  other  states,  in  this  one  ail  these  matters 
are  well  settled.  '2  Am.  &  Eng.  Enc.  Law, 
p.  639,  note  1.  We  can  see  no  good  reason 
for  reviewing  at  this  late  day  what  has 
been  so  long  acquiesced  in  by  all. 

"It  may  not  be  Improper  for  us  to  say  In 
this  connection  that  the  insertion  in  such 
contract,  as  we  now  have  under  considera- 
tion, of  a  stipulation  that  In  no  event  should 
the  aggregate  of  all  the  sums  to  be  paid  by 
the  borrower  (interest  being  allowed  to  his 
credit)  exceed  the  sum  loaned  him,  and  in- 
terest thereon  at  6  per  cent,  per  annum, 
would  perhaps  entirely  relieve  all  such 
transactions  from  the  imputation  of  being 
usurious.  The  remedy  seems  easy.  It  is 
insisted  with  great  confidence  that  the  rate 
which  he  would  be  required  to  pay,  if  he 
and  his  fellow  borrowers  would  carry  out 
their  engagements,  will  be  much  less  than  6 
per  cent  If  that  be  true,  no  loss  can  come 
to  the  lender  by  reason  of  the  Incorporation 
of  such  a  stipulation  in  the  contract  It 
would  be  merely  to  make  tliat  a  part  of  the 


contract  which  is  in  fact  an  Inducement  to 
it,  but  an  inducement  put  in  such  shape  aa 
to  be  of  no  legal  effect  to  protect  the  bor- 
rower from  usurious  exactions.  The  propo- 
sition is  a  simple  one.  Let  the  money-lend- 
ing corporations  that  nnder  the  guise  of 
building  and  loan  associations,  are  profess- 
ing to  lokn  money,  in  a  complicated  and 
somewhat  confusing  method,  at  0  per  cent. 
or  less,  insert  in  their  contract  a  binding 
stipulation  to  the  effect  that  in  no  event 
will  they  exact  more  than  6  per  cent,  and 
all  trouble  and  difficulty  will  vanish.  The 
courts  will  be  content  for  the  law  against 
the  taking  of  usury  will  be  obeyed.  The 
borrowing  mortgagor  will  be  foUy  protected 
against  Illegal  and  ruinous  ezacti(H>s,  and 
what  has  been  told  him  with  confidence  by 
the  lending  mortgagee  will  be,  in  a  meas- 
ure, legally  secured  to  him.  TIm  leadinc 
corporation  cannot  reasonably  object  for  the 
limit  proposed  (6  per  cent)  stands  far  be- 
yond the  rate  It  assures  the  borrower  it  will 
exact  An  objection  on  its  part  to  the  in- 
sertion of  this  safeguard  for  the  hooae 
builder  wovld  but  empliasiM  the  necessity 
for  the  rigid  enforcement  of  the  rule  of  tbe 
Mills  Case,  showing,  as  it  would,  that  there 
was  some  danger  that  the  exigencies  oC  Its 
business  might  frustrate  all  its  hopes  and 
calculations,  and  bring  to  the  confiding  bor- 
rower ruin  or  disastw.  In  Taylor  t.  Asso- 
ciation, 66  Ark.  340,  19  8.  W.  818,  such  a 
restriction  was  in  the  contract  betweeo  the 
borrowing  member  and  that  association,  and 
the  court  held  that  that  stipulation  Relieved 
the  transaction  of  all  charge  of  taking  ille- 
gal Interest 

"We  hare  proceeded  thus  for  upon  the  as- 
sumption that  the  promise  of  the  plAlntiff 
borrower  to  pay  the  defendant  lender 'for 
the  use  of  money  6  per  cent  as  interest  and 
6  per  cent  as  premium,  so  called,  was  sncb 
a  contract  as  T^ould  be  enforced  in  the 
courts  of  the  state  of  Georgia  if  it  was  soIt- 
able  in  that  jurisdiction,  and  made  with  ref- 
erence to  its  laws.  The  general  law  of  that 
state  makes  7  per  cent  the  legal  rate,  but 
parties  may  lawfully  contract  for  8  per  cent.. 
Charging  interest  beyond  this  limit  is  ille- 
gal. How,  then,  can  it  be  lawful  for  the 
defendant  corporation  to  charge  in  that 
state  what  is  clearly  the  equivalent  of  12 
per  cent,  to  wit  6  per  cent  interest  and  6 
per  cent,  premium?  We  are  told  that  In 
Parker  v.  Association,  46  Ga.  166,  and  In 
Van  Pelt  v.  Association  (Ga.)  4  S.  E.  601, 
the  supreme  court  of  Georgia  so  declared. 
An  examination  of  the  iirst-mentloned  case, 
which  is  very  fully  reported,  enables  us  to 
see  that  the  Fulton  Building  &  Loan  Asso- 
ciation was  a  corporation  differing  in  many 
respects  from  the  defendant  It  seems  to 
have  been  a  true  building  and  loan  associa- 
tion, as  defined  by  Mr.  Endllch.  Its  con- 
tract with  Parker  was  not  identical  with 
that  of  {his  defendant  with  thto  plaintiff.  It 
differs  from  it  in  many  material  respects. 
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Neither  rnrker  nor  Van  Pelt  was  charged  6 
per  cent,  interest  and  0  per  cent  premium 
on  the  money  advanced  to  them.  We  have 
not  been  able  to  find  In  any  of  the  cases 
from  the  supreme  court  of  Georgia,  to  which 
we  have  been  cited,  any  adjudication  upon 
a  contract  exactly  similar  to  the  one  we 
have  here  under  consideration.  In  Parker's 
Case,  at  page  192,  the  conrt  says  of  the 
transaction:  'Whether  the  scheme,  taken  as 
a  whole.  Is  or  la  not  a  device  to  avoid  the 
usury  laws,  Is  a  question  of  fact  for  the 
Jury,  under  the  proof.  The  conrt  so  char- 
ged the  jury,  and  the  finding  is,  in  effect, 
tbat  it  was  not  such  a  device.  We  think  the 
Jury  found  rightly  upon  the  evidence.'  The 
evidence  in  that  case  was  the  charter  and 
by-laws  of  the  association  and  the  contract 
with  Parker.  Non  constat  that,  because  it 
was  proper  for  the  Jury  to  find  there  was  no 
device  to  evade  the  usury  laws  of  Georgia  in 
tbat  scheme  upon  that  evidence,  it  would  be 
necessary  for  all  juries  to  find  that  there 
was  no  such  device  in  this  defendant's 
scheme,  as  evidenced  by  its  charter,  by- 
laws, and  contract  with  the  plaintiff.  CSom- 
Ity  may  require  that  the  courts  of  this  state 
sbali  adjudge  to  a  citizen  of  Georgia,  suing 
here  upon  a  purely  personal  contract  solva- 
ble in  that  state,  a  citizen  of  this  state,  such 
a  sum  as  by  the  laws  of  Georgia  he  could 
there  recover  on  the  contract;  that  the  meas- 
nre  of  his  recovery  shall  be  determined  by 
the  lex  loci  solutionis;  but  surely  comity 
does  not  require  us  to  assume,  in  order  to 
grlve  the  foreign  plaintiff  more  tlian  our  own 
citteens  tn  like  circumstances  could  recover, 
tbat  because  the  courts  of  that  state  had  de- 
clared one  scheme  of  a  genuine  building  and 
loan  association  not  usurious  'upon  its  face,' 
therefore  the  law  of  tbat  state  was  that  the 
very  different  scheme  of  a  very  different  cor- 
poration is  not  usurious.  A  decision  of  the 
supreme  court  of  Georgia  (Butler  v.  Invest- 
ment Co.,  20  S.  K.  101).  which  has  been  ren- 
dered since  the  trial  and  argument  of  this 
cause,  is  confirmatory  of  our  view  of  the 
law  above  expressed.  In  that  cause,  which 
was  an  action  by  the  Mutual  A  I*  &  I. 
Company  of  Atlanta)  Ga.,  against  Butler,  to 
foreclose  a  mortgage,  such  as  we  here  have 
under  consideration,  the  mortgagor,  among 
other  pleas,  averred:  'It  claims  to  loan  mon- 
ey at  6  per  cent,  per  annum,  payable  and 
collectible  monthly,  but  under  the  name  of 
"premium."  which  Is  but  another  name  for 
tisury,  collects  another  6  per  cent,  monthly, 
by  such  device  collecting  really  12  per  cent 
I>er  annum,  payable  monthly  on 'loans;  thus, 
under  fancy  names,  carefully  eschewing  the 
name  of  "interest."  which  said  charges  real- 
ly are,  and,  with  the  object  and  Intent  tn  do 
so.  contracting  to  take  and  collect  a  higher 
rate  of  interest  than  is  allowed  by  law.' 
The  lower  conrt,  considering,  no  doubt  that 
the  principle  established  by  Parker's  Case, 
supra,  was  applicable,  overruled  this  plea, 
and  gave  Judgment  for  the  foreclosure  of 


the  mortgage,  but  on  appeal  the  supreme 
court  said:  'The  plaintiff,  as  Indicated  by 
the  record,  not  being  a  building  and  loan  as- 
sociation, pure  and  simple,  like  the  one  in- 
volved in  Parker's  Case,  46  Ga.  166,  the  ob- 
ject of  which  was  to  enable  its  members  to 
acquire  houses  and  homes  by  the  payment 
of  small  sums  monthly,  but,  on  the  con- 
trary, being  apparently  a  composite  institu- 
tion, embracing  for  its  objects  insurance, 
loans,  and  investments,  the  plea  of  usuty 
should  have  been  entertained  for  investiga- 
tion and  determination  by  the  Jury,  nnder 
proper  Instructions  from  the  court,  as  to 
whether  the  scheme  of  tho  institution  as  a 
whole  embraced  usurious  measures  and  de- 
signs, and  whether  the  loan  to  the  defend- 
ant was  Infected  with  usury  or  not  and,  if 
•o,  to  what  extent'  The  record  here  fully 
shows  that  the  Atlanta  Building  ft  Loan  As- 
sociation is,  as  we  have  said,  'not  a  ballding 
and  loon  association  pure  and  simple,  like 
the  one  Involved  in  Parker's  Case,  46  Oa. 
166,'  but  Is  what  the  highest  court  of  its 
'own  state  has  well  described  as  a  'compos- 
ite Institution,'  and  therefore  not  entitled  to 
claim  benefit  under  that  decision.  Thus  la 
swept  away  the  claim  of  the  defendant  cor- 
poration that  by  the  lex  loci  solntionta  it  Is 
allowed  to  charge  and  collect  on  Its  loans  6 
X)er  cent  Interest  and  6  per  cent  *premium.' 

"Our  attention  has  been  caUed  to'  the  act  of 
18S8,  c.  434,  to  show  that  building  and  loan 
associations  are,  as  it  Is  said,  favorites  of  our 
law,  and  that  they  are  granted  special  favors 
by  our  statute.  This  Is  true.  And  it  also 
seems  to  be  true  that  our  legislature  has  in- 
vited, as  it  were,  foreign  associations  of  that 
kind  to  do  business  In  this  state  under  certain 
prescribed  regulations.  The  act  which  thug 
seems  to  Invite  them  to  come,  with  ttie  as- 
surance that  they  shall  enjoy  privileges  and 
exemptions  here  not  allowed  to  corporations 
of  other  classes,  is  an  amendment  to  the  gen- 
eral law  for  the  Incorporating  of  building  and 
loan  associations  (2  Code,  c.  7).  It  is  evident 
that  the  leslalature  intended  to  confine  its  lib- 
eral Invitation  to  those  foreign  corporations 
whose  powers,  purposes,  and  methods  corre- 
sponded with  the  powers,  purposes,  and  meth- 
ods of  home  corporations  organized  under  tills 
general  law,  and  that  it  did  not  intend  to  thus 
favor  corporati(>nB  the  scope  of  whose  powers 
extended  far  beyond  the  limits  imposed  upon 
domestic  corporations  by  the  act.  The  pow- 
ers of  a  building  and  loan  association  organ- 
ized under  our  law  are  very  limited.  It  is  a 
strlctl.v  mutual  co-operative  organization.  It 
cannot  borrow  money  except  for  specified  pur- 
poses. It  cannot  act  as  a  banking  Institution. 
It  cannot  deal  In  real  estate  or  personal  prop- 
erty. It  cannot  issue  bonds.  It  cannot  en- 
gage In  manufacturing.  It  cannot  act  as  a 
trustee  or  trust  company.  All  these  things  are 
ultra  vires.  If  its  officers  engaged  in  them, 
and  loss  follows,  they  are  personally  liable  to 
the  members.  They  may  be  enjoined  from  en- 
gaging in  them.    If  the  charter  of  a  foreign 
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corporation,  called  a.  '  bnlldlngr  and  loan  asao- 
clation,'  shows  that  these  buslnesaes  and  oth- 
ers of  like  nature  are,  as  to  It,  infra  vires, 
then  it  follows  that  the  privileges  and  ex- 
emptions of  the  act  cannot  be  claimed  bj  It. 
The  charter,  not  the  name,  determines  the 
class  to  which  it  Itelongs.  In  Isley  Royale  Land 
Corp.  T.  Secretary  of  State,  70  Mich.  162,  43 
N.  W.  14,  there  was  a  petition  for  a  mandamus 
to  compel  the  defendant  to  file  the  articles  of 
association  of  the  relator,  a  foreign  corpora- 
tion, under  an  act  of  that  state.  The  man- 
damus was  denied  upon  the  ground  that  the 
relator  was  not  such  a  corporation  as  the  act 
contemplated.  The  court  said:  'The  method 
of  organizing,  the  extent  and  condition  of  cre- 
ating, holding,  and  transferring  stocic,  the  au- 
thority andconstitutlon  of  the  governing  body, 
and  the  powers  and  functions  of  the  corpora- 
tion, and  of  its  constituent  members  and  bod- 
ies, are  all  matters  of  importance.  •  *  « 
The  secretary  of  state  based  his  principal  ob- 
]ccti(xi  to  filing  tbese  papers  on  the  fact  that, 
instead  of  being  organized  for  mining  and 
treating  metals,  those  were  but  partial,  and  to 
some  extent  incidental.  •  •  •  But  this 
company,  as  a  corporation  already  ori^nized 
under  foreign  laws  for  tha  multifarious  pur- 
poses named  in  its  articles,  cannot  obtain  any 
legal  stnuding  by  filing  its  papers,  under  sec- 
tion 23  of  the  mining  law,  without  the  sub- 
version of  settled  principles.'  Our  statnte 
contemplates  the  licensing  of  corporations  or- 
ganized for  a  certain  single  purpose,  with 
certain  prescribed  methods  and  powers.  One 
organized  under  foreign  laws,  for  multifari- 
ous purposes,  has  no  right  to  the  license  un- 
der tbe  act  It  can  depend  for  the  enforce- 
ment of  Its  rights  in  our  forums  only  on  the 
rules  of  comity. 

"We  are  not  forgetful  of  the  earnestness 
with  which  it  was  argued  before  us  tliat  be- 
cause, as  it  was  said,  large  sums  of  money 
had  been  loaned  in  this  state  by  foreign  com- 
panies upon  schemes  similar  to  that  one  we 
have  here  under  consideration,  and  much  oth- 
er foreign  capital  stands  ready  for  invest- 
ment within  onr  borders  upon  lUce  contracts, 
it  was  most  Important  that  such  transactions 
should  not  be  declared  usurious;  and  we  were 
told,  in  effect,  that  If  our  conclusion  was  as 
herein  declared,  the  foreign  lenders  would  at 
once  proceed  to  foreclose  th^  mortgages  to 
the  great  inconvenience  of  those  who  liad  bor- 
rowed from  them.  We  cannot  change  our 
opinion  of  the  law  to  suit  the  exigencies  of 
any  occnslon.  The  law  applicable  to  the  case 
in  hand  and  to  others  of  like  nature  has  been, 
as  we  thinlc  for  a  long  time  clearly  settled 
In  this  state.  In  all  the  legal  literature  per- 
taining to  the  perplexing  matters  of  buUding 
and  loan  associations,  so  far  as  we  have  found, 
the  doctrine  of  this  court  is  conceded  to  be 
plainly  stated  and  consistently  followed.  We 
merely  reiterate  what  our  predecessors  long 
ago  decided.  If,  under  these  circumstances, 
the  lender  gets  less  hire  for  his  money  than  be 
helped  f(Hr,  the  blame,  If  there  be  any,  must 


rest  on  those  who  have  acted  In  defiance  of  the 
decisions  of  this  court,  not  npon  us  v^o  only 
decline  to  reverse  those  decisions.  But  am 
harm  come  to  the  lender?  Certainly  not,  nn- 
/ess  it  is  exacting  more  than  6  pa  cent  toe 
the  hire  of  money,  for  that  rate  It  Is  allowed 
to  collect  How  can  the  borrower  be  harm- 
ed? EUs  mortgage  cannot  be  foreclosed  or 
his  lands  sold  so  long  as  he  makes  the  stip- 
ulated monthly  or  weekly  payments  set  forth 
in  it  When  these  payments,  treated  as  par- 
tial payments  on  the  debt  are  suffidoit  to  ex- 
tinguish that  indebtedness,  the  account  being 
taken  accordlngtothe  principles  repeatedly  an- 
nounced by  this  court  the  lien  on  his  property 
will  have  been  discharged,  and  the  courts  will 
decree  Its  formal  cancellation.  We  guard  Iilm 
from  unreasonable,  and  perhaps  minoos.  exac- 
tions in  the  future.  We  do  not  precipitate 
upon  him  any  new  burden.  We  merdy  fix 
a  limit  when  his  burden  bearing  slmll  in  any 
event  cense;  and  we  fix  that  limit  far  lieyond 
the  line  where  the  lender  says  he  will  wish  to 
ga  So  the  assurance  of  safety  we  give  to 
the  borrower  works  no  restraint  on  the  lender, 
and  both  should  be  content 

"When  this  cause  was  before  this  court  on 
a  former  appeal,  17  S.  E.  637,  the  sole  ques- 
tion was  whether  there  was  sufficient  ground 
for  enjoining  the  sale  of  the  plaintiff's  prop- 
erty tin  the  controversy  could  be  heard  and 
determined  on  its  merits.  The  record  as 
then  presented  contained  an  allegation  on 
the  plalntur's  part  that  the  transaction,  as 
detailed  in  the  complaint  and  answer,  was 
contrived  to  evade  the  usury  laws  of  this 
state.  We  did  not  consider  it  at  all  neces- 
sary then  to  discuss  the  vers  important  mat- 
ters involved  in  this  controversy,  as  it  no- 
where appeared  that  they  had  been  passed 
upon  by  the  court  below.  The  order  then  ap- 
pealed from  was  not  erroneous,  we  said,  for 
the  sutficlent  but  not  necessarily  sole,  rea- 
son that  there  was  evidently  a  'serious  Issue* 
between  the  parties.  We  merely  dedlned 
to  reverse  an  order  continuing  the  Injunction 
In  force  until  the  hearing." 

So  far  we  have  adopted  the  very  full  and 
convincing  opinion  prepared  for  the  court 
at  last  term  by  Mr.  Justice  BURWELL,  but 
which  was  not  then  filed.  A  reargument 
was  had  at  this  term  of  this  and  the  cognate 
case  of  Rowland  v.  Association,  115  N.  O. 
82.5,  18  S.  E.  965,  embracing  snbstantlally  the 
same  controversy.  This  Is  five  times  the 
questions  involved  alike  in  these  two  cases 
imve  received  the  fullest  and  most  exhaust- 
ive argument  before  the  court  It  must  be 
conceded  that  we  have  not  acted  hastllj, 
and  ttiat  we  have  had,  at  least  opportunity 
to  comprehend  the  points  presented  In  slU 
their  bearings.  Counsel  for  °  defendant 
frankly  admitted  in  the  argument  that  their 
client  t>egan  business  In  this  state  Imowliis 
that  the  decisions  of  this  court  in  the  JUUs 
Case,  which  has  for  20  years  remained  un- 
disturbed by  the  courts  and  the  legislature, 
prohibited  the  mode  which  it  proposed  to 
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follow  and  has  followed,  but  that  It  came 
expectUig  to  procure  a  revenal  of  tbat  de- 
cision. For  a  party  to  deliberately  and  ays- 
tematicaily  violate  the  law,  as  it  has  been 
announced  and  continuously  reco^lsed  by 
tbe  highest  court  of  the  state  for  a  series  of 
years,  with  the  avowed  purpose  of  causing 
the  court  to  take  back  and  reverse  its  de- 
cision under  the  better  Instruction  of  such 
law-breaker.  Is  a  proceeding  hitherto  un- 
known in  this  state.  The  nonresident  coun- 
sel of  the  nonresident  corporation,  who  thus' 
admit  their  deliberate  violations  of  our  stat- 
utes, used,  as  one  of  their  most  persistent 
arguments  to  change  the  views  of  this  court, 
tbat  the  combined  capital  of  such  corpora- 
tions mounts  up  into  millions  of  dollars.  It 
18  not  the  tlrst  time  that  accumulated  wealth 
baa  demanded  exclusive  favors  and  priv- 
ileges, but  It  has  probably  never  before  been 
mo  anreservedly  asserted  In  a  court  of  Jus- 
tice, In  this  state,  at  least  Our  Bevolutlon- 
ary  ancestors  anticipated  the  force,  the  ex- 
actions, the  Indltrerence  to  equality  of  over- 
grown combinations  of  capital,  and  placed 
m  the  bill  of  rights  of  1770  the  provision 
against  the  grant  of  exclusive  privileges, 
-which  remains  in  our  present  constitution 
WM  a  protection  to  the  plain,  common  people 
against  these  excessive  claims  of  money* 
gathering  corporations.  The  opinion  of  Jus- 
tice BURWELL,  above  adopted  by  us,  shows 
lM>w  Uttle  claim  such  instltntlons  as  this 
defendant  H  shown  to  be  have  to  use  the 
beneficent  title  of  "building  associations," 
and  tbat  they  are  In  fact  thinly-disguised 
banking  associations,  claiming  to  be  supe- 
rior to  cm  usury  law  because  chartered  else- 
where.^^och  discrimination,  If  legal,  wouM 
destroy  all  our  home  banks,  and  other  like 
Institutions,  which  faithfully  oliserve  tbe 
law  limiting  the  rate  of  interest,  and  pay 
tbeir  taxes  to  the  support  of  the  state  and 
county  government.  Thus  freed.  If  Its  claim 
la  allowed,  from  I>oth  our  taxation  and  usury 
laws,  tbe  defendant  would  yet  seek  to  ob- 
tain the  use  of  our  courts  to  collect  the  mon- 
ey which  it  has  secured  by  mortgage  on 
real  estate  here.  Tbe  circumstances  would 
Justify  sharper  criticism  than  we  hare  so 
far  given  to  any  case  before  us.  The  de- 
fendant asserts  Immunity  from  the  restric- 
tions and  burdens  imposed  by  law  on  all 
others,  and  at  the  same  time  asks  the  I>est 
security  given  by  law,  and  the  use  of  the 
process  of  tbe  courts  to  enforce  it.  The  de- 
fendant also  called  to  our  attention  a  bill 
which  it  procured  to  be  passed  at  the  last 
session  of  the  general  assembly,  and  claims 
tbat  It  protects  it  In  tbe  violation  of  our 
usury  laws.  This  statute,  which  is  drawn 
with  considerable  art,  provides.  In  tbe  first 
section,  tliat  building  and  loan  associations 
are  restricted  to  6  per  cent,  which  has  by 
a  general  act  of  the  same  legislature  been  re- 
stored as  the  limitation  upon  Interest  In  a 
sul>sequent  paragraph  the  association  is  al- 
lowed to  cliarge  costs,  expenses.  Interest, 


premiums,  and  fines.  The  conbolling  Idea 
In  the  first  paragraph,  restricting  these  cor- 
porations to  the  6  per  cent,  which  Is  the 
general  policy  of  the  state,  must  govern, 
and  calling  these  other  exactions  "premiums," 
"penalties,"  and  the  like  does  not  make  them 
other  ihan  Interest,  or  authorize  the  exac- 
tion of  more  than  6  per  cent  for  the  totality. 
A  similar  case  was  SImonton  v.  Lanier,  Jl 
N.  O.  4i>8.  When  ,two  constructions  of  a 
statute  are  possible,  the  court  should  adopt 
that  which  is  most  reasonable,  and  in  accord 
with  tbe  declared  and  recognlze^l  public  poli- 
cy of  tbe  state.  It  would  neither  be  rea- 
sonable, nor  In  accord  with  our  recognized 
policy,  nor  Just  to  the  legislature,  to  con- 
strue that  they  deemed  tbat  public  opinion 
and  considerations  of  Justice  required  that 
the  Industries  of  the  state  should  be  protect- 
ed against  the  exactions  of  a  greater  rate 
than  e  per  cent  for  the  use  of  money,  and 
yet  that  the  same  legislature  provided  that 
combinations  of  capital  might,  by  dubbing 
themselves  "building  and  loan  assoctatlons," 
and  euphoniously  styling  their  exactions  of 
Interest  "premiums,"  "fines,"  "penalties," 
and  the  like,  exact  pay  for  the  nse  of  mon- 
ey without  limitations.  This  would  be  one 
law  for  the  rich  and  another  for  the  poor. 
OoHld  we  hold  that  the  leglslatore  intended 
to  so  enact  (and  they  certainly  did  not),  the 
wlsdofn  of  the  organic  law  has  placed  its 
ban  upon  such  discrimination  and  special 
privileges.  A  penalty  or  fine  for  nonpay- 
ment of  money  Is  interest  If  money  Is 
loaned  at  6  per  cent  Interest  and  6  per  cent 
premium,  this  Is  simply  11  per  cent  Inter- 
est The  courts  have  always  said  that  In 
nsury  cases  they  "look  through  all  disguises, 
to  the  real  nature  and  truth  of  the  transac- 
tion." The  shifts  and  devices  of  avarice  are 
countless  In  attempting  to  evade  the  pro- 
tection which  the  lawmaking  power  sees 
tit  to  erect  against  Its  exactions.  Calling 
"Interest"  by  other  names,  as  "premiums," 
"fines,"  and  "penalties,"  Is  a  threadbare  de- 
vice, and  was  laid  open  In  the  very  ciear 
language  In  our  leading  case  of  Mills  v.  As- 
sociation, S20  years  ago.  Recurring  to  the 
act  of  ltJU5,  which  the  defendant  pressed  on 
our  notice  as  an  exemption  in  its  favor.  It 
may  be  noted  that.  If  the  legislature  could 
be  understood  as  having  so  intended  It  to 
be,  thus  overriding  the  first  clause  thereof 
and  the  general  statute  as  well,  and  If  there 
were  no  constitutional  prohibition  against 
tbe  grant  of  such  exclusive  and  special  priv- 
ileges, even  then  the  act  In  question  took 
eflTect  on  March  9,  1^,  while  the  gen- 
eral act  prohibiting  any  one,  without  excep- 
tion, to  exact  more  than  6  per  cent  for  tbe 
loan  of  money,  took  effect  April  13,  UU5,  and 
would  have  the  effect  of  repealing  all  excep- 
tiona,  and  stopping  on  that  date  the  tac- 
tion of  a  higher  rate  by  the  defendant  under 
Its  prior  special  act    Affirmed. 


AYBRY,  J.,  dissents. 
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BROWN  T.  HOUSE  et  aL 

(Supreme  Court  of  North  Carolina.     May  16, 

18U5.) 

BODKDABIBS— COUKSES  AND  DiSTAXCBg. 

A  deed  to  B.,  dated  March  28,  1799.  grant- 
ed 10,240  acres,  the  boandaries  beginniiig  at  a 
birch,  and  "running  south  360  chains  to  a  stake 
supposed  to  be  in  D.'s  line;  tlience  with  his  line 
east  390  chains  to  his  N.  B.  corner."  The  D.  line 
was  a  mile  and  a  quarter  from  where  the  calls  in 
the  B.  grant  gave  out.  The  D.  grant,  issued  in 
1795,  was  for  60,000  acres,  some  of  its  bounda- 
ries being  over  20  miles  long.  If  the  lines  run- 
ning south  were  extended  to  the  D.  line,  the  B. 
grant  would  contain  about  25,000  acres.  If  it 
stopi>ed  after  mnning  360  chains,  the  grant  would 
still  contain  more  than  10,240  acres,  the  amount 
the  deed  otlled  for.  Hdd.  that  the  calls  "run- 
ning aoutt  360  chains  to  a  stake  supposed  to  be 
in  D.'a  line,  thence  with  his  line  east  390  chains 
to  his  northeast  corner,"  were  too  vague  and  un- 
certain to  vary  the  course  and  distance  called  for 
in  the  grant.     Avery,  J.,  dissenting. 

Appeal  from  Bnperlor  conrt,  Madison  coun- 
ty; Armfleld,  Judge. 

Action  in  ejectment  by  Van.  Brown  against 
John  House  and  others.  From  a  Judgment 
for  defendants,  plaintiff  appeals.    Reversed. 

V.  S.  Lusk,  for  appellant.  W.  W.  Jonea  and 
H.  T.  Rumbougb,  for  appellees. 

FURCHB8,  J.  Tbis  is  an  action  of  eject- 
ment, brought  to  tills  court  ou  appeal  of  plain- 
tiff. Plaintiff,  for  the  purpose  of  makipg  out 
bis  title,  offered  In  evidence  a  grant  from  the 
state  of  North  Carolina  to  bimself,  issued  on 
the  IStb  of  June,  1890;  and,  it  being  admit- 
ted by  defendant  that  It  covered  the  land  in 
questioii,  and  It  also  being  admitted  that  de- 
fendant was  in  possession,  plaintitf  rested  his 
case.  And  the  defendants,  for  the  purpose  of 
show  big  tbat  the  land  claimed  by  plaintiff 
had  been  granted  prior  to  the  date  of  plain- 
tiff's grant,  and  was  not  the  subject  of  grant 
in  1890,  offered  in  evidence  a  grant  from  the 
state  to  Jobn  Gray  Blount  and  William  Stead- 
man,  dated  March  28,  1799,  which  be  claimed 
covered  the  land  in  controversy.  The  calls  of 
thia>  grant  are  for  "ten  thousand  two  hundred 
and  foity  acres  of  land  in  Buncombe  county, 
on  the  west  side  of  the  French  Broad  river, 
beginning  at  a  birch,  ash,  and  pine  on  the 
west  bank  of  said  river,  opposite  the  painted 
rock  below  the  warm  springs,  running  south 
3(H)  chains  to  a  stake,  supposed  to  be  in  'Stok- 
ley  Donelson's  line;  thence  with  bis  line  east 
300  chains  to  Us  northeast  corner;  thence 
south  275  chains  to  a  bunch  of  dogwood  on  a 
branch  of  Spring  creek,  near  the  Puncheon 
camp,  Donelson's  beginning  comer;  tbenoe 
east  80  chains;  thence  150  chains  to  a  line  of 
David  Allison's  250,240-acre  survey;  thence 
with  that  Hue  north,  45  degrees  east,  to  tbe 
French  Broad  river;  thence  down  the  rlTer 
with  the  meanders  of  tbe  bed  of  the  river,  and 
around  tbe  line  of  tbe  old  patented  land  on 
the  west  side  of  said  river,  to  tbe  beginning." 
The  beginning  call  of  this  grant  on  the  west 
bank  of  the  French  Broad  river  at  tbe  paint- 
ed  rock  was  agreed  upon  by  plaintiff  and  de- 


fendant; and  It  is  admitted  by  defendants 
that  to  run  south  from  this  agreed  beginning 
S60  chains,  and  then  east,  will  not  indn^  tbe 
land  covered  by  plaintiff's  grant.  Bnt  defend- 
ant claims  that  tbe  Blount  grant,  under  -which 
he  Is  defending,  calls  for  the  line  of  tbe  Stok- 
ley  Doueison  grant,  which  he  alleges  is  fur- 
ther south,  and  tbat  tbe  Stokley  Donelaon  line 
is  the  southern  line  of  tbe  Blount  giant.  Un- 
der this  claim  of  defendant,  tbe  sarreyar,  aa 
It  was  proper  for  him  to  do,  extended  tbis 
south  line  for  one  and  one-fonitta  miles  far- 
ther than  tbe  300  chabis  called  for  in  tb* 
Blount  grant,  to  a  point  that  defendant  claim- 
ed to  be  the  StoUey  Doneiaon  line.  And  it  is 
admitted  by  plaintiff  that  If  this  point,  claim 
ed  by  defendant  to  be  the  Stokley  Donelsoo 
line,  is  the  southern  boimdory  of  tbe  Btamt 
grant,  and  thence  east,  it  does  oorer  tbe  land 
contained  in  bis  entry  of  189a 

There  was  much  evidenoe  offered  by  ttoth 
sides  as  to  the  location  of  tbe  Doneiaon  grant, 
which  was  for  60,400  acrea,  issued  Angnct  28, 
1706;  defendant's  evidence  teniiing  to  estab- 
Uah  it  at  tbe  pc^t  contended  for  by  him,  and 
plaintiff's  evidence  tending  to  abow  tbat  tbis 
line— the  one  contended  for  by  defendant-' 
was  not  tbe  Stokley  Donelson  line.  There 
are  some  exceptions  taken  to  tbe  evidence^ 
which  we  are  not  prepared  to  anvove,  as  we 
understand  tbe  ruling  of  tbe  court  But,  as 
tbe  point  does  not  distinctly  appear,  and  we 
may  not  understand  the  point  Intended  to  be 
made,  and  as  a  ruling  on  tbis  pobit  in  fliTor 
of  the  plabitiff  would  probably  not  materially 
affect  a  new  trial,  we  prefer  to  put  onr  opin- 
ion on  a  more  substantial  point.  At  tbe  close 
of  the  evidence  the  plaintiff  asked  several  sfw 
dal  instructions  of  tbe  court,  which  w«  will 
not  repeat  In  fulL  But  In  these  instmctions 
he  asked  the  court  to  charge  tbat  tbe  first  call: 
"South  360  chains  to  a  stake,  supposed  to  be 
Stokley  Donelson's  line;  thence  with  bis  line 
east  390  chains  to  bis  northeast  comer, ''—was 
too  vague  and  uncertain  to  vary  the  coarse 
and  distance  called  for  in  the  grant;  and  that 
the  court  should  so  charge  the  jury,  and  In- 
struct them  ttiat  said  grant  stopped  at  the  end 
of  the  call  for  360  chains,  and  thence  ran  eaf^. 
The  court  refused  this  prayer  of  plaintiff,  and 
instructed  the  jut?:  "That  if  they  aboold 
find  tliat  the  beginning  comer  of  tbe  Donelson 
grant  was  at  the  point  designated  by  tbe  hand 
at  the  tipure  28,  as  contended  for  by  defendant, 
and  that  its  lines  had  been  run  out  and  mark- 
ed and  located  at  the  date  of  Blounf  s  grant, 
or  that  they  were  susceptible  of  location  to  a 
mathematical  certainty  from  tbe  Doneiaon 
grant,  tbe  beginning  comer  of 'the  Blount 
grant  being  admitted,  the  call  of  the  Blonnt 
grant 'beglnningatanoshopposite  tbe  painted 
rock,  running  south  360  chains  to  a  stake  sup- 
posed to  be  in  Stoldey  Donelson's  line,  and 
then  east  with  bis  east  line  S90  <Aalns  to  bis 
northeast  comer,'  etc.  [though  tbe  distance 
gare  out  before  the  Donelscm  Une  was  reacbed 
by  tbe  first  call],  the  second  call  woald  carry 
tbe  line  to  tbe  nearest  limit  In  the  Stokley 
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Oonel6(»  line,  and  tbea  with  that  Une  to  the 
Qortlieaat  corner  of  Donelson'a  srant,  If  such 
a  line  can  be  found;  and  If  tbty  believe  from 
all  the  evidence  that  the  StoUey  Donelaon 
line  was  the  line  called  for  In  the  Blount 
{TOnt,  that  the  Und  in  controversy  was  cov- 
ered by  the  Blount  grant,  and  the  plaintiff 
could  not  recover.  That  if  they  shonld  find 
that  tlie  Stokley  D<Hid8on  grant  had  been 
rorrectly  located;  that  its  beginning  corner 
was  established  at  the  date  of  Its  Issue,  and  its 
lines  were  located,  or  were  susceptible  of  lo- 
cation to  a  mathematical  certainty  from  the 
grant,  and  the  lines  of  the  Stokley  Donelson 
grant  were  the  lines  called  for  In  the  Blonnt 
grant,  that  the  law  wotdd  extend  the  second 
call  in  the  Blount  grant  to  the  line  of  the 
Stokley  Donelson  grant,  and  then  with  it  tn 
its  northeast  comer,  etc.  So  that  at  the  date 
of  the  plaintifTs  entry  and  giant  there  was  no 
land  vacant  and  open  to  grant  within  the  said 
boundary,  the  same  having  been  previously 
granted  to  Blonnt  by  the  state."  So,  then,  the 
qnestion  is,  was  the  refusal  to  give  the  In- 
Btmctions  asked,  and  the  charge  as  given,  er- 
roneous? If  they  were,  the  plaintiff  is  enti- 
tled to  a  new  trial.  If  tbey  were  not,  then 
the  Judgment  should  be  affirmed.  In  the  ear- 
ly history  of  this  state  there  were  a  great 
many  very  large  grants  of  land  obtained  by 
speculators,  commonly  called  "Speculation 
Grants."  As  the  country  did  not  fill  up  rap- 
idly, these  lands  did  not  Increase  in  value 
rapidly,  and  but  few  of  these  "speculators" 
dolved  much  benefit  from  such  lands.  But 
many  of  them  have  floated  down  with  the  cur^ 
rent  of  time,  and  are  now  in  the  hands  of 
other  speculators,  who  now  hold  them  under 
tax  titles  or  otherwise,  purchased  for  small 
sums.  And  as  these  lands  now  begin  to 
grow  In  value  and  Importance,  we  have  more 
and  more  litigation  growing  out  of  these  old 
grants,  the  most  of  them  being  located  in  an 
almost  unsettled  rough  mountain  country,  the 
lines  of  which  oftm  extended  for  miles. 
Mnny  of  them,  it  is  said,  were  never  actually 
survcj-ed,  but  a  party  wanting  to  make  an 
entry  would  locate  a  beginning  comer,  and 
tlien  plot  the  boundaries,  and.  In  the  language 
nf  the  court  below,  locate  them  "with  mathe- 
matical certainty"  by  simply  making  a  pint 
of  a  survey.  And  it  is  evident  to  our  minds 
tlint  both  the  Blount  grant  and  the  Donelson 
grant  (some  of  the  lines  of  which  were  2<) 
miles  long)  were  located  In  this  way,  and  this 
may  afford  some  explanation  for  the  Blount 
grant  calling  for  "a  stake  supposed  to  be  In 
the  Stokley  Donelson  line,"  when  the  Stokley 
DonelsoD  Une  is  a  mile  and  a  quarter  from 
where  the  calls  in  the  Blount  grant  give  out^ 
if  the  Stokley  Donelson  line  Is  where  defend- 
ant contends  It  is.  , 

llie  general  rule  is  that  the  calls  in  a 
grant  or  deed  control  in  locating  the  land 
granted  or  conveyed.  But  this  general  rule 
is  subject  to  the  exception  that  when  a  nat- 
ural object  or  monument  is  also  ^lled  for 
In  the  deed  or  grant,  susceptible  of  loca- 


tlon,  and  la  identified  and  located,  this  will 
control  course  and  distance  as  called  for  in 
the  instrument;  and  the  courts  have  held  the 
Une  of  an  adjacent  tract,  if  known  and  es- 
tablished at  the  time  of  Issuing  the  grant 
or  executing  the  deed,  may  constitute  such 
natural  object  or  monument  Btit  this  ex- 
ception is  put  on  the  ground  that  the  nat- 
ural object  is  more  certain  than  course  and 
distance,  as  these  depend  upon  the  correct- 
ness of  the  compass,  the  accuracy  of  the 
surveyor,  and  the  faithfulness  of  the  chain 
carrier.  To  take  the  case  out  of  the  gen- 
eral rule  that  course  and  distance,  as  called 
for  in  the  conveyance,  control,  there  must 
be  another  call  more  certain  than  course 
and  distance.  Then,  is  the  call  to  a  stake 
"supposed  to  be  Stokley  Donelson's  line," 
one  mile  and  a  quarter  from  where  the 
course  and  distance  called  for  in  the  grant 
give  out,  more  certain  than  course  and  dis- 
tance called  for?  It  is  manifest  from  the  call 
Itself  that  the  party  locating  this  grant  did  not 
know  where  Stokley  Donelson's  Une  was.  And 
if  he  did  not  know  where  It  was  then,  but  It 
should,  a  hundred  years  after  the  grant  was 
issued,  be  found  that  the  Stokley  Donelson 
Une  was  one  mile  and  a  quarter  from  where 
the  calls  of  the  grant  located  the  grant,  can  It 
be  reasonably  contended  that  this  uncer- 
tain call,  "supposed  to  be  in  the  Stokley 
Donelson  line,"  Is  more  certain  than  the 
call,  "thence  sonth  360  chains  to  a  Btake"> 
This  it  must  be,  or  the  calls  of  course  and 
distance  contained  In  the  grant  will  control. 
This  Is  the  general  rule,  and  the  exception 
must  be  estabMshed,  or  the  general  rale  will 
prevail.  Then,  if  there  was  nothing  more  In 
the  call  than  this  (a  stake,  supposed  to  be  In 
Stokley  Donelson's  Une),  it  seems  dear  to 
us  npon  the  "reason  of  the  thing"  that  this 
call  would  not  be  sufficient  to  take  the  case 
out  of  the  general  rale,  and  the  course  and 
distance  called  for  In  the  grant  must  pre- 
vail. But  this  is  not  only  so  upon  the  rea- 
son of  the  thing,  but  It  has  been  so  held  by 
our  court.  MiseU  v.  Simmons,  70  N.  C.  182. 
But  the  call  does  not  stop  with  the  call  for  a 
stake  "supposed  to  be  in  Stokley  Donel- 
son's line,"  but  it  then  calls  as  follows: 
"Thence  with  his  line  east  390  chains  to  his 
northeast  corner."  And  it  is  claimed  for  the 
defendant  that  this  call  is  more  certain  than 
the  other,  and  carries  the  south  line  of  the 
Blount  grant  to  the  Donelson  line,  wher- 
ever it  may  be.  But  we  do  not  assent  to 
this  proposition.  In  our  opinion,  any  call, 
to  take  the  case  out  of  the  general  rule, 
must  be  both  reasonable  and  certain,  and  we 
do  not  think  this  Is  either.  We  do  not  think 
It  reasonable  that  when  the  state  granted 
to  Blount  a  tract  of  land  commencing  on 
the  west  side  of  the  river  at  the  painted 
roCk.  thence  south  360  chains.  It  intended 
that  lino  to  extend  1^  miles  further  than 
was  caUed  for;  and  to  have  this  effect 
the  call  must  be  to  some  well-known  and 
weU-establlshed  object  at  the  time  of  the 
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grant  But,  as  It  appears  to  as,  thU  call 
depends  upon  the  other  call,  "supposed  to  be 
la  Stokley  Donelsou's  line";  and  It  Is  no 
stronger  than  that  call,  which,  weitaave  seen. 
Is  not  sufficient.  If  the  Blount  grant  had  ex- 
tended to  Stokley  Donelson's  line,  thence 
east  would  have  necessarily  run  with  Stok- 
ley Donelson's  line,  as  bis  line  WAs  an  east 
and  west  line.  But  if  the  grant  Old  not  gb 
to  the  "supposed  line,"  then  It  did  not  run 
east  With  the  "supposed  line."  Wbethet 
we  get  to  the  Stokley  Donelson  line  or  not 
does  not  change  the  calls  in  the  Blount 
grant.  It  Is  thence  east  from  wherever  the 
Blount  grant  stops. 

And  it  la  not  pretended  that  the  defendant 
established  or  found  any  comer  or  line  of  the 
Stokley  Dondson  grant,  except  the  begin- 
ning comer.  And  the  other  lines  and  cor- 
ners of  a  60,400-acre  grant  are  attempted  to 
be  established  by  a  surrey  "with  mathemat- 
ical certainty"  to  control  the  course  and 
distance  called  for  in  the  Blount  grant  It 
Is  not  contended  that  any  marked  line  or 
monument  is  found  locating  the  Stokley 
Donelson  line  at  the  point  wtaere  defend- 
ant contends  that  the  Bloimt  grant  should 
terminate.  We  do  not  think  such  a  mathe- 
matical line  as  this  can  be  used  to  control 
the  positive  calls  of  coarse  and  distance  con- 
tained in  the  Blount  grant  Who  can  tell 
that  there  are  not  errors  in  the  calls  of 
course  and  distance  in  the  Stokley  Donel- 
son grant  or  in  the  survey,  made  in  a  rough 
and  almost  unbroken  forest  of  a  00,000- 
acre  tract  of  land,  granted  s  hundred  years 
ago?  The  surveyor  testified  (and  his  testi- 
mony is  made  part  of  the  judge's  case  on 
appeal)  that  to  survey  the  Blount  grant  as 
contended  for  by  defendant  It  would  contain 
between  %,000  and  30,000  acres  of  land, 
and  to  survey  it  by  the  calls  and  distances 
In  the  grant  as  contended  should  be  done 
by  plaintiff.  It  will  contain  more  than  10,240 
acres  (this  being  the  amount  called  for  in  the 
grant).  We  are  not  Inadvertent  to  the  fact 
that,  as  a  general  rule,  quantity  of  acres 
called  for  in  the  cimveyance  cannot  be  in- 
voked to  establish  lines  and  locate  the  deed. 
But  it  has  been  held  by  this  court  that 
"where  the  boundaries  are  doubtful,  it  be- 
comes an  important  element."  Cox  v.  Cox, 
91  N.  C.  256.  We  do  not  think  this  south 
boundary  of  the  Blount  grant  doubtful.  But, 
1(  it  should  be  considered  so,  then  this  ques- 
tion of  quantity  comes  in  to  sustain  the  view 
we  have  taken  of  this  case.  We  are  of  the 
opinion  that  plalntiflF  was  entitled  to  the 
prayer  as  above  stated,  and  there  was  error 
in  the  court's  refusing  to  give  the  same,  and 
there  is  also  error  in  the  charge  as  given. 
The  plaintiff  is  entitled  to  a  new  trial,  and 
It  is  so  ordered.    New  triaL 

AVERT,  3.  (dissenting).  It  was  conceded 
tliat  the  call  from  a  known  beginning,  "run- 
ning south  3(90  chains  to  a  stake  supposed  to 
be  in  Stokley  Donelson's  line,"  would  not  con- 


trol couTM  and  distance  imder  the  mling  in 
Mlaell  V.  Simmons,  79  N.  0.  182,  even  wbere 
the  location  of  *tbe  line  called  for  was  unques- 
tioned, and  no  difficulty  would  arise  about 
the  point  where  an  extended  line  would  inter- 
sect with  the  Stokley  Donelson  line.  But  the 
question  presented  by  the  appeal  is  whether 
the  Judge  erred  when  he  refused  to  charge  tbe 
Jury  that  the  two  calls,  "south  300  chains  to  a 
stake,  supposed  to  be  in  Stokley  Donelson's 
line,  thence  with  his  line  390  chains  to  Ills 
northeast  comer,"  were  "too  vague  and  un- 
certain to  vary  the  course  and  distance  called 
for  In  the  grant"  though  the  defendant  of- 
fered evidence  tending  to  show  the  location 
of  the  Donelson  line  as  contended  for  by  him, 
viz.  where  he  contended  the  extended  line  In- 
tersected. The  court  instnicted  the  Jury  in 
substance  that  if  the  Stokley  Donelson  Iin> 
could  be  ascertained  with  "mathematical  cpr- 
talnty,"  die  first  call,  taken  in  connection  with 
the  second,  would  be  construed  so  as  to  give 
effect  to  all  of  the  descriptire  words,  and 
would  extend  the  first  line  to  the  Donelsim 
line,  and  run  with  it  the  distance  called  for. 
If  the  first  call  had  been  for  a  stake  "in" 
Stokley  Donelson's  line,  and  that  line  bad 
been,  at  the  time  of  taking  out  the  grant,  "an 
established  line,  or  capable  of  being  then  es- 
tablished," then,  upon  the  authority  of  MizcU 
V.  Simmons  (on  page  187),  and  Carson  v.  Mills. 
1  Dev.  &  B.  546,  there  dted.  It  would  have  bee» 
competent,  by  a  survey  of  the  Donelson  grant 
to  establish  the  line  called  for,  and  then  ex- 
tend the  first  line  till  it  should  intra-sect  with 
it.  This  would  be  done  upon  the  fundamental 
maxim  that  the  law  regards  as  certain  what- 
ever can  be  made  certain  with  Uie  data  availa- 
ble for  the  purpoae.  The  opinion  delivered  by 
Justice  Bynum  In  MizeQ's  Case,  that  a  line 
which  was  capable  of  being  established  would 
control  distance  as  effectually  as  one  actually 
iTiarked,  finds  support  In  a  long  line  of  deci- 
sions. Judge  Pearson,  In  Com  v.  HcCrarr. 
3  Jones,  499,  said  of  a  similar  line:  "It  makes 
no  difference  whether  It  Is  a  marked  or  an 
unmarked  or  'mathematical  line,'  as  It  is 
t&rmed  in  the  case,  provided  it  be  the  line 
which  Is  called  for."  In  the  same  opinion  he 
defines  a  mathematical  line  as  one  not  marked, 
but  ascertained,  by  running  the  call  from  one 
known  comer  to  another.  It  la  admitted  tbat 
there  was  evidence  tending  to  show  the  loca- 
tion of  the  Donelson  line  that  would  hare 
been 'Intersected  by  extending  the  first  call. 
The  same  learned  Justice,  In  Graybeal  v.  Pow- 
ers, TO  N.  C.  70,  announces  the  doctrine  dis- 
tinctly that  whenever  a  line  of  another  tract 
(whether  a  marked  or  a  mathematical  line) 
Is  called  for,  course  must  be  disregarded,  if 
the  Jury  find  that  the  evidence  Is  sufflcieat 
to  locate  the  line  mrtitloned. 

It  being  conceded,  then,  that  there  was  tp«- 
timony  tending  to  locate  the  line  matbcmat- 
ically.  It  follows,  upon  the  authorities  cited 
above,  that  distance  must  be  dlsregarde«l  U 
Oie  Jury  ihink  it  established  mathematical!,* 
by  running  between  two  known  comers.  Ju:jt 
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as  If  there  had  been  additional  evidence  that 
It  was  marked.     It  there  Is  any  establlahed 
rule  of  constniction  which  would  require  that 
the  second  line  should  be  run  direct  to  the 
Douelson  line.  If  the  jury  considered  the  evi- 
dence sufficient  to  locate  it,  the  judge  did  not 
err  in  bis  instruction  to  the  jury  that,  If  they 
found  from  the  evidence  that  the  Donelson 
line  had  been  run  out  and  marked  and  located, 
or  that  it  "was  suaceptible  of  being  located 
to  a  mathematical  certainty,"  then  the  second 
call  would  be  mn.  to,  and  then  with,  that  line 
aocovdlng  to  the  call.    If  the  Donelson  line 
could  be  aseci-tained  with  mathematical  cer- 
tainty (that  being  a  question  for  the    jury 
Tvben  the  testimony  was  conflicting),  the  call 
"thence  with  his  [Itoneison's]  line"  would  be, 
according  to  all  of  the  authorities,  more  (!&■ 
tain    than  the  other  description,   "east  300 
cbaing  to  his  northeast  cwner."    But  It  Is  a 
familiar   and    well-established  role  that   in 
cases  like  this  the  line  must  be  mn  so  as  to 
fulfill  both  descriptions  as  near  as  possible. 
Bucliner  v.  Anderson,  111  N.  a  576,  1«  8.  E. 
424;   Shaffer  v.  Hahn,  111  N.  0.  Vi,  15  8.  K. 
1033;  Proctor  v.  Pode,  4  Dev.  370;  Shultz  v. 
Young,  3  Ired.  385.     "It  is  a  leading  rule  in 
the    construction    of   all   instruments,"   «aid 
Judge  Gaston,  in  Shultz  v.  Young,  supra,  "that 
effect  should  be  given  to  every  part  thereof, 
and  In  expounding  the  description  In  a  deed 
or  grant  of  the  subject-matter  tber«<of  they 
ought  to  be  reconciled  If  possible,  nnd  us  far 
as  possible.    If  tbey  cannot  stand  together, 
each  of  them  la  to  be  considered  as  declaring 
the  Intent  of  the  parties.    Tue  lines  of  ether 
tracts  may  be  as  notorious  anu  certain  as  any 
natural  object,  and  by  making  one  of  these 
lines  a  part,  of  the  description  of  tlie  thing 
p-auted  the  parties  represent  it  as  a  known 
line,  by  which  the  certainty  of  tte  thing  (.'iniit- 
ed  Is  defined."     Upon  the  principle  stated,  the 
court  held  in  that  case  that,  in  order  to  f  ulltll 
the  wbtde  of  a  description  from  a  certain  point 
"south  with  A.  B.'B  line  310  poles  to  O.  1>.'8 
corner,"  where  the  direction  of  0.  D.'s  comer 
was  at  right  angles  with  that  of  A.  B.'s  line. 
It  was  i»t>per  to  ran  the  distance  called  for 
310  poles  with  A.  B.'s  line,  and  thence  diivct 
to  C.  D.'s  comer.    Onr  caae  presents  the  ques- 
tion wbettaer  jjreclsely  the  same  leading  pur- 
pose of  the  following  two  descriptions,  when- 
ever tbey  can  be  reconciled,  would  not  as  the 
Jtidse  told  tbe  jury,  extend  the  distance  so  as 
to  reach  ttie  Donelson  line,  if,  in  the  opinion  of 
tbe  jnry.  It  was  iffoperly  located,  and  meet 
the  description  fully  by  running  with  it  to  tbe 
objective  point  called  for.    In  this  way  the 
tbree  purposes  of  the  grantOF— to  mn  with  a 
certain  line,  to  ran  a  certain  distance,  and 
to  reach  a  given  object— would  all  be  carried 
out.    Among  the  older  cases  yrblch  recognize 
tbe  doctrine  of  diverging  from  a  course  so  as 
to  ran  with  a  natural  boundary,  and  return 
by  tbe  most  direct  route  to  a  known  ob- 
jective point,  is  that  of  Cherry  v.  Slade.  S 
Miirpby,  82,  and  among  the  later  cases  that 
of  Long  V.  Long,  73  N.  C.  87a    Tbe  prlnciide 


which  gov0a»  this  case  was  recognized  by 
both  partMl  io  Bnckner  v.  Anderson,  supra, 
but  the  fltatroversy  grew  out  of  the  difference 
as  to  Its  proposed  application.  Upon  looking 
into  the'flicts,  it  is  manifest  that  tbe  nillng 
in  that  carte  sustained  tbe  instraction  excepted 
to  in  this. 

I  do  it0t  think  that  the  court  can  take  Jo- 
dicial  cognizance  of  the  history  of  land  grants, 
certainly'not  outside  of  what  appears  in  the 
judicial  annals  of  the  state.  But  even  the 
judicial  history  indicates  that  the  original 
giiintee,  under  whom  the  defendant  claims, 
obtained  patents  for  large  bodies  of  land  cov- 
ering a  considerable  portion  of  many  coun- 
ties, notably  Yancey,  Madison,  Buncombe,  and 
Haywood,  and  that  a  large  number  of  small 
landowners  trace  their  titles  to  that  source. 
I  cannot  concur  in  speaking  disparagingly  of 
any  title  acquired  in  a  way  that  the  law  pro- 
nounces legitimate.  Proprietors  of  large 
bodies  of  territory  and  owners  of  small  home- 
steads should  feel  that  they  meet  with  equal 
favOT  before  tbe  courts;  and  even  claimants 
nnder  tax  titles,  which  will  rarely.  If  ever,  be 
found  valid  where  they  were  executed  before 
the  passage  of  the  statute  regulating  tbe  sale 
of  land  for  taxes,  which  is  now  in  force,  are 
entitled  to  the  full  protection  afforded  by  the 
laws.  It  is  true  that  nearly  all  of  the  sur- 
veys made  a  hundred  years  ago,  whether  for 
large  or  small  tracts,  covered  far  greater  aci-e- 
age  than  they  purported  to  include^  and  many 
grants  for  small  tracts  embraced  within  their 
limits  proportionally  as  great  an  excess  over 
the  acreage  called  for  as  the  large  grant  of- 
fered in  this  case  would  cove:  if  surveyed  ac- 
cording to  tbe  contention  of  tbe  defendant. 
We  cannot  make  a  rule  for  large  tracts  with- 
out disturbing  tbe  principles  under  which  tbe 
iMundarles  of  smaller  ones  have  by  common 
consent  been  settled. 


0OMMI88IONERS  OF  BURKB)  COUNTY 

V.  CATAWBA  LUMBER  CO. 

(Supreme  Conrt  of  Nortii  Carolina.     May  14, 

180S.) 

Fl,oatable  STKSikx— What  CoifSTiTDTES. 

1.  Floatable  rivers  are  navigable  highways. 
Id  which  the  pnblic  has  an  easement  iMiramouDt  to 
the  rights  of  riparian  owners;  and,  in  order  to  e»- 
tablinb  such  easement.  It  is  unnecessary  to  show 
that  die  river  is  susceptible  of  nse  continnously 
daring  the  whole  year,  but  it  is  iniffident  if  it  ap- 
pears that  business  men  may  calculate  that,  with 
tolerable  regularity  as  to  seasons,  the  water  will 
lise  and  remain  at  such  height  as  will  enable 
them  to  make  it  profitable  as  a  highway  fw  trans- 
porting logs  to  mills  or  markets  lower  down.  'M 
S.  ETtO?,  847,  affirmed. 

2.  Between  a  point  on  the  river  where  de- 
fendant's mill  was  located  and  the  place  where 
logs  were  cnt  for  transportation  tbeieto  were 
shoals  where  the  water  was  not  deep  enongfa  to 
permit  the  possage  of  Ioks,  bnt  8  or  10  times  a 
year,  at  irre^lar  Intervals,  the  river  rose  Severn] 
feet  remainmg  at  such  height  from  24  to  48 
hours,  during  which  time  Ioks  were  carried  over 
the  shoals  without  artificial  assistance.  HHd, 
that  the  river  was  a  floatable  stream,  in  which  the 
public  had  an  easement  the  reasonable  nae  of 
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wbidi  was  paraznouat  to  the  rl|MB  of  ripariAn 
owners.  Furches,  J.,  dissenting.  JP.S.  o.  707, 
8-17,  reversed.  " 

On  rehearing.     Reversed.  > 

For  former  opinion,  see  20  S.  E.,^7,  847. 

Moore  &  Moore,  I.  T.  Avery,  Mtd  O.  M. 
Busbee,  for  petitioner.  S.  J.  Errin,  J.  T. 
Perkins,  and  Burwell,  Walker  &  Cttasler,  for 
respondent.  > 

AVERT,  J.  It  seems  to  be  settled  law  in 
North  Carolina,  as  In  all  of  the  states,  tliat 
navigable  streams  of  every  class,  however 
defined  or  distinguished  from  otheir  water 
courses,  are  natural  highways,  and  that  the 
public  easement  whatever  may  be  its  extent, 
is  paramount  to  the  private  right  of  the 
riparian  proprietor.  State  t.  Narrows  Island 
Club.  100  N.  C.  481.  6  S.  E.  411;  State  r. 
Olen,  7  Jones,  328,  327;  Broadnax  v.  Baker, 
04  N.  C.  675;  Gould,  Waters  (2d  Ed.)  i!  86, 
87,  107,  108,  110;  Ang.  Water  Courses,  541a; 
16  Am.  ft  Eng.  Enc.  Law,  p.  238;  SulUvan's 
Ex'rs  y.  Jernigau,  21  Fia.  264.  All  waters. 
Including  bays.  Inlets,  rivers,  and  creeks, 
"wUch  are  navigated  by  sea  vessels,"  said 
the  court  In  State  v.  Olen,  7  Jones,  at  page 
323,  "are  called  'navigable'  in  a  technical 
sense,  are  altogether  publici  Juris,  and  the 
soil  under  them  cannot  be  entered  and  a 
grant  taken  out  under  the  entry  law.  •  *  • 
When  the  tide  ebbs  and  flows,  the  sliore 
between  the  high  and  low  water  •  *  • 
may  be  the  subject  of  direct,  special  legisla- 
tive grant  Ward  t.  Willis,  6  Jones,  185"; 
Bond  V.  Wool,  107  N.  C.  130,  12  S.  E.  281. 
The  court  In  that  case  went  on  to  say  that 
the  beds  of  other  streams  were  "technically 
styled  'unnavi^ble,'  "  and  were  open  for  ap- 
propriation by  Individuals  by  means  of 
grants  from  the  state.  In  order  to  direct  the 
attentl<Mi  more  closely  to  the  development 
of  the  principles  governing  the  case  at  bar 
by  a  line  of  decisions  In  this  state,  and  pspe- 
cially  to  controvert  the  contention  of  coun- 
sel that  owners  of  the  beds  of  Inland  rivers, 
not  navigable  for  vessels,  have  the  absolute 
control  of  the  streams,  we  reproduce  the  fol- 
lowing from  the  opinion  of  Merrimon,  J.,  in 
State  V.  Narrows  ladland  Club,  supra:  "The 
learned  counsel  for  the  appellant  pressed 
upon  our  attention  State  v.  Glen,  7  Jonea, 
321,  as  an  authority  favoring  strongly  the 
absolute  right  of  the  owner  of  the  whole  bed 
of  the  river.  This  is  certainly  a  misappre* 
bension  of  the  real  meaning  of  that  case. 
The  river  to  which  it  referred  was  ascertain- 
ed to  be  unnavigable,  and  the  case  does  not 
contradict  what  we  have  here  said.  Indeed, 
the  court  recognized  the  public  right  in  case 
of  the  navigability  of  the  stream.  It  said: 
'As  the  riparian  proprietor  of  the  land  on 
both  sides  of  the  stream,  he  Is  clearly  enti- 
tled to  the  soil  entirely  across  the  river,  sub- 
ject to  an  easement  in  the  public  for  the 
purpose  of  transportation  of  flour  and  other 
articles  in  flats  and  canoes.'  It  appeared 
that   flatboats    were    occasiooally    used    in 


transporting  the  artlclea  named."  It  sUU  re- 
mained for  this  court  when  the  forests  of 
the  state  began  to  attract  attention,  and  to 
invite  capital  to  utilize  them  in  commerce, 
to  determine  in  precisely  what  classes  of 
streams  not  technically  navigable  the  ease- 
ment which  was  paramount  to  the  right  of 
the  actual  owner  of  the  bed  of  the  river,  or 
of  the  riparian  proprietor  on  both  sides,  ex- 
isted. In  McLaughlin  v.  Manufacturing  Co., 
103  N.  C.  108,  9  S.  E.  307,  this  court,  adopt- 
ing the  classiflcatlcm  of  streams  laid  down 
by  Wood  in  his  work  on  Nuisances  (2d  Ed., 
I  457  et  seq.),  defined  a  navigable  stream  of 
the  third  class  to  be  one  wlilch  la  "floatable 
or  capable  of  valuable  use  in  beartuK  the 
products  of  the  mines,  forests,  and  tillage  of 
the  country  it  traverses  to  mills  or  markets." 
That  case  was  cited  and  approved  subse- 
quently In  the  case  of  State  v.  White  Oak 
River  Corp.,  Ill  N.  a  663,  16  S.  B.  331.  In 
the  dissenting  opinion  (which  was  wrlttoi 
before  the  opinion  of  the  court)  in  Gwnltney 
V.  I^nd  Co.,  Ill  N.  C,  at  page  667.  16  S.  E. 
682,  will  be  found  a  definition  of  a  floatable 
stream,  which  was  adopted  by  the  court  (see 
page  552,  111  N.  0.,  and  page  G92,  16  3.  E.). 
and-  which  has  been  since  reiterated  with  ap- 
proval in  Gwaltney  v.  Land  Co.,  115  N.  C 
581,  20  3.  E.  465,  and  in  Commissioners  of 
Burke  Co.  v.  Catawba  Lumber  Co.,  115  N.  C. 
585,  20  S.  B.  707,  817  (the  case  now  before  na 
for  rehearing).  The  language  so  often  ap- 
proved Is  as  follows:  "It  is  not  necessary,  in 
order  to  establish  the  easement  in  a  river, 
to  show  that  it  is  susceptible  of  use  continu- 
ously during  the  whole  year  for  the  purpose 
of  floatage^  but  It  is  sufficient  if  it  appear 
that  bosinesB  men  may  calculate  that  with 
tolerable  regularity  as  to  seasons,  the  water 
will  rise  to  and  remain  at  such  a  height  as 
will  enable  them  to  make  it  profltable  to  use 
as  a  highway  for  transporting  logs  to  mills 
or  markets  lower  down."  Justice  MacRae. 
In  Gwaltney  v.  Land  Ga,  supra,  quoting  fur- 
ther from  the  same  opinion,  says:  "Wlien 
prudent  business  men  may  regulate  their  ex- 
penditures with  reference  to  the  anticipated 
rise,  the  stream  becomes  a  factor  in  con- 
ducting the  commerce  ot  the  ceantry."  In 
the  former  opinion  in  this  case  tha  court  laid 
down  as  a  further  test  of  floatabHity  the  role 
that  "a  temporary  rise,  passing  quickly 
down,  is  not  sufficient  to  make  a  stream 
floatable,  and  would  not  be  suffldent  if  the 
freshet  should  coatinue  up  for  even  two  or 
three  days,  and  be  reasonably  ezi>eeted  every 


year. 


The  increase  in  the  depth  of 


the  streams  occasioned  by  the  rainfall  snfll- 
cient  to  float  1<«b  occurs  8  or  10  times  each 
year,  and  the  water  sutaides  In  24  or  48 
hours.  •  •  •  We  are  of  the  opinion  that 
this  floatablllty  on  the  occasional  and  toI«a- 
biy  regular  rises  of  the  river  must  depend  on 
more  than  a  rapid  fre^et  subsiding  as  rap- 
idly." 

The  first  question  raised  by  the  petition 
and  order  granting  the  rehearing  Is  whether 


Digitized  by 


Google 


N.  C.)    COMMISSIOIJERS  OF  BURKE  COUNTY  v.  CATAWBA  LUMBEE  GO. 


948 


the  two  rules  laid  down  as  criteria  for  deter- 
mining the  capacity  of  streams  to  subserve 
the  purpose  of  channels  of  commerce  are  not 
::o  inconsistent  that  both  cannot  be  allowed 
to  stand  as  guides  to  the  people,  who  are 
anxious  to  understand  and  observe  the  law, 
as  well  as  to  the  profession,  whose  office  It 
Is  to  advise  them.  If  a  stream  rises  to  a 
sufficient  height  eight  or  ten  times  a  year  to 
carry  down  all  the  logs  that  have  been  roll- 
ed  into  It,  may  It  not  be  possible  that  pru- 
dent business  men  would  calculate  with  rea- 
sonable certainty  on  and  regulate  their  ex- 
penditures with  reference  to  an  anticipated 
rise  that  will  make  the  nse  of  the  stream  as 
a  highway  profitable,  notwithstanding  the 
fact  that  It  continues  for  only  two  or  three 
days,  or  even  a  shorter  time  ?  The  capacity 
to  carry  logs  from  the  j>lace,  when  they  are 
shipped  upon  it,  and  deliver  them  at  the  point 
where  they  are  taken  ont  for  use,  depends 
chiefly  upon  the  velocity  of  the  stream  and 
the  distance  they  are  transported.  Courts 
are  not  required  to  so  restrict  the  limit  to 
which  Judicial  knowledge  extends  as  to  ex- 
clude matters  which  are  of  common  observa- 
tion and  within  the  knowledge  of  all  in- 
telligent men.  Deans  v.  Railroad  Co.,  107 
N.  C.  093,  12  S.  B.  77. 

If  a  stream  should  carry  a  log  at  a  velocity 
of  3  miles  an  hour,  then  in  three  days  or 
seventy-two  hours  it  would  be  transirarted  a 
distance  of  216  miles,  in  two  days  144  miles, 
ic  one  day  72  miles.  It  may  be  that  the 
longest  distance  for  which  the  Catawba  riv- 
er Is  used  is  not  72  miles,  and  that  Johns 
river  Is  not  used  for  more  than  half  that 
distance.  If  all  the  logs  awaiting  removal 
on  the  banks  of  each  stream  were  removed 
only  10  times  a  year,  but  at  Irregular  inter- 
vals extending  over  the  9  fall,  winter,  and 
spring  months,  it  is  not  impossible— Indeed, 
it  Is  almost  certain— that  any  pradent  bust- 
nesB  man  could  arrange  to  get  all  the  logs 
needed  in  10  deliveries;  yet  It  Is  probable 
that  all  are  delivered  more  than  SO  times  in- 
stead  of  10.  How  can  we  arbitrarily  fix  a 
minimum  period  for  transportation,  and  at 
tiie  same  time  leave  the  cai>aclty  for  yield- 
ing a  reasonably  certain  profit,  as  a  test  of 
lloatability?  If  it  may  be  true  that  all  logs 
placed  alone  In  either  stream  would  be  de- 
livered at  the  mills  of  defendant  from  27 
Co  63  times  or  oftener  in  the  course  of  a 
year,  how  can  we  hold  that  the  rises  must 
occiir  mote  frequently  or  continue  longer, 
and  leave  people  who  wish  to  know  and 
obey  tbe  law  in  such  a  state  of  doubt  and 
uncertainty  that  they  would  be  deterred 
'witbout  further  information  fr6m  engaging 
in  this  Important  branch  of  commerce?  The 
rule  wtiicb  makes  susceptiblilty  to  nse,  as  a 
obannel  for  transporting  the  products  of 
mines  and  forests,  the  criterion  of  floatablll- 
ty.  Is  a  test  wblch  any  intelligent  lumber- 
man can  comprehend  and  apply.  The  other 
criterion  which,  without  regard  to  the  prob- 
«Ue  profits  of  Uie  business  or  the  actual 


condition  of  the  stream,  would  exclnde  from 
the  benefits  of  a  water  highway  one  who  lo- 
cates his  plant  on  a  swift  mountain  water 
course,  which  subsides  within  two  or  three 
days,  aiia  extend  the  easement  in  a  slug- 
gish stream  to  another  person  if  be  settle  In 
the  low  country,  though  the  water  may  land 
as  many  logs  for  the  one  In  one  day  as  for 
the  other  in  four  days,  Is  manifestly  arbi- 
trary and  Inconsistent  with  the  mle  that  has 
so  often  been  sanctioned,  not  only  by  this 
court  In  the  cases  we  have  cited,  but  ap- 
proved by  all  of  the  leading  text  writers  and 
the  courts  of  those  states  where  extensive 
and  valnable  forests  have  been  or  are  be- 
ing utilized.  1  Wood,  Nnls.  (Sd  Ed.)  |  41- ; 
l>avls  V.  Wlnslow,  SI  Me.  261-290;.  Gaston 
V.  Mace,  38  W.  Va.  14,  10  S.  B.  60;  Brown  v. 
Chadboume,  50  Am.  Dec.  641;  Moore  v. 
Sanboi-ne,  58  Am.  Dec.  p.  220,  and  note; 
Itooming  Co.  V.  Speechiy,  31  Mich.  836;  fl 
Lawson,  Rights,  Rem.  &  Prac.  {  202a  (}onld, 
in  his  work  on  Waters  (sections  108  and 
109),  says:  "It  It  not  necessary  that  the 
stream,  in  order  to  be  a  highway,  should 
be  capable  of  floating  logs  at  all  seasons  of 
the  year,  but  its  public  character  depends 
on  Its  fitness  to  answer  the  wants  of ^  those 
whose  business  requires  its  use.  •  •  • 
If  t^e  stream  Is  not  always  navigable,  it 
must  t>e.  capable  of  floatage,  as  the  result 
of  natural  causes,  at  periods  recurring  from 
year  to  year,  and  continuing  for  a  sufllcient 
length  of  time  In  each  year  to  make  it  use- 
ful as  a  highway."  Gould  cites,  among  oth- 
er authorities,  the  leading  case  of  Morgan 
T.  King,  36  N.  Y.  454,  to  sustain  the  fore- 
going proposition;  and,  in  view  of  the  fact 
that  the  learned  counsel  for  the  plaintiff 
seemed  to  misconceive  what  the  court  in 
that  case  meant  by  the  words  'In  its  natural 
state,"  It  Is  perhaps  best  to  call  attention  to 
tbe  fact  that,  so  far  from  limiting  the  use 
of  streams  to  the  periods  when  they  are  not 
swollen  from  rainfall,  the  court  said  (at  page 
4SU):  "Nor  Is  It  essential  to  the  easement 
that  the  capacity  of  the  stream,  as  above  de- 
fined, should  be  continuous,  or,  in  other 
words,  that  its  ordinary  state  at  all  seasons 
of  the  year  should  be  such  as  to  make  it 
navigable.  -If  it  is  ordinarily  subject  to  pe- 
riodical fluctuations  in  the  volume  and 
height  of  its  water,  attributable  to  natural 
causes,  and  occurring  as  regularly  as  the 
seasons,  and  if  its  periods  of  high  water  or 
navigable  capacity  ordinarily  continue  a 
sntficteut  length  of  time  to  make  it  useftil 
as  a  highway,  it  is  subject  to  the  public 
easement."  It  is  plain,  therefore,  that  the 
text  writers,  all  of  whom  give  their  sanction 
to  the  doctrine  of  floatablllty  as  it  has  been 
approved  by  this  court,  are  warranted  in 
citing  Morgan  v.  King,  as  they  do,  to  sus- 
tain their  positions.  It  will  be  observed 
that  In  almost  every  Instance  <  where  we 
find  the  words  "In  its  natural  state,"  quoted 
from  Morgan  v.  King,  in  the  opinions  of  ap- 
pellate courts,  the  further  discussion  ot  the 
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subject  develops  the  fact  that  they  are 
nsed  In  tiie  sense  given  to  them  by  the  court 
of  New  v:ork.  "Natural  state"  In  that  con- 
nection does  not  seem  to  have  been  under- 
stood by  courts  or  text  writers  as  conflnlng 
the  test  of  use  for  commercial  purjmses  to 
the  low-water  mark,  but  as  referring  to  the 
height  attained  as  the  result  of  the  regular- 
ly recuiTlng  rainfalls  of  every  year,  which 
Is  a  natural  cause,  operating  with  some  de- 
gree of  uniformity.  Lewis  v.  Coffee  Co.,  77 
Ala.  1»3;  The  Montello.  20  WalL  441;  Gas- 
ton V.  Mace  (W.  Va.)  25  Am.  St.  Rep.  862, 
and  note,  10  S.  E.  60;  Moore  v.  Sanborne,  60 
Am.  Dec.  'Z'M,  note;  Brown  v.  Chadboume, 
SU  Am.  Uec.  G49,  note. 

The  intention  of  the  courts  seems  to  have 
been  to  limit  the  right  of  navigation  for 
logs  to  these  streams  made  useful  by  the  or- 
dinary rainfall,  as  distinguished  from  such 
as  would  only  transport  the  logs  after  re- 
sorting to  artificial  means,-  as  by  blasting  out 
and  deepening  the  channel,  or  putting  In 
locks  or  dams  with  gates.  6  Lawson,  Rights, 
Rem.  &  Prac.  {  2924.  We  see  no  reason  for 
following  to  its  logical  results  the  argument 
of  the  learned  counsel  for  plaintiffs,  and  tak- 
ing this  occasion  to  overrule  the  line  of 
our  decisions  Xrblcb  recognize  and  define 
easements  for  the  purpose  of  floatage.  We 
think  that  any  rule  which  attempts  to  fix  a 
detinite  period  of  time  during  which  a  wa- 
ter course  at  each  recurring  rise  must  re- 
main at  a  sufficient  height  to  transitort  logs, 
and  to  adopt  that  rule  alike  to  long  and  to 
short,  to  swift  and  to  sluggish,  streams, 
Is  In  conflict  with  the  general  doctdne 
which  makes  capacity  for  profitable  use 
the  test,  and,  if  adhered  to,  would  close  for 
commercial  use  n^iny  water  courses  that 
have  all  of  the  elements  of  natural  high- 
ways, under  the  general  definition  approved 
by  the  courts  of  this  and  other  states  con- 
taining valuable  forests.  To  illustrate  the 
inconsistency  of  applying  the  rule  which 
makes  time  the  test;  suppose  tlmt  logs 
were  floated  in  Johns  river  for  a  distance 
of  only  20  miles,  and  in  the  Catawba  for  60 
miles,  and  that  the  velocity  of  the  current 
In  the  former  stream  were  6  miles  an  hour, 
In  the  lattw  3  miles;  would  It  require  pre- 
cisely the  same  length  of  time  necessarily 
to  supply  a  mill  with  all  of  the  logs  It 
could  saw  by  the  one  as  by  the  other?  Un- 
der a  fundamental  principle  of  our  system, 
every  man  Is  presumed  to  know,  and  Is 
therefore  required  to  observe,  the  law  of  the 
land;  and  no  rule  ought  therefore  to  be  laid 
down  for  the  government  of  the  people,  un- 
less Its  terms  are,  or  are  capable  of  being 
made,  so  certain  that  they  can  be  under- 
stood. Doubtless,  the  instruction  which  was 
sustained  In  Uwaltney  v.  Land  Co..  115  N. 
0.  579,  20  S.  E.  465,  was  intended  to  ap- 
ply to  extraordinary  freshets,  upon  the  re- 
currence of  which  prudent  business  men 
could  not  rely  for  the  success  of  a  milling 
enterprise,  but  which  often  do  occur  at  some 
time  during  the  year,  and  are  therefore  not 


unexpected.  Construed  in  any  other  ■enae. 
it  would  establish  a  rule  that  would  prove 
80  inconsistent  with  the  general  proposi- 
tion that  has  received  our  sanction,  and  wirb 
the  leading  authorities,  that  both  could  noi 
be  applied  as  tests  in  any  conceivable  case. 
We  are  brought,  therefore,  to  the  considera- 
tion of  the  question  whether  the  Judge  below 
properly  applied  the  correct  definition  of  a 
floatable  stream  to  the  facts  found  by  him  in 
the  case  before  us.  The  action  is  brought 
to  restrain  the  defendant  from  floating  logs 
down  the  Catawba  and  Johns  rivers;  be- 
cause, when  the  water  rises  to  a  snfBcient 
height  to  carry* the  logs  over  the  shoals,  tbey 
necessarily  come  in  contact  with  and  par- 
tially or  totally  destro}'  a  low  bridge  acixiss 
the  Catawba  and  another  across  Johns  riv- 
er, on  a  highway  in  Burke,  and  a  tbir'I 
bridge  across  the  Catawba  river  between 
Burke  and  Caldwell  counties,  one-half  of 
which  Is  under  the  official  managemoit  of 
the  plaintiffs.  The  defendant  has  been  us- 
ing both  of  these  rivers  above  the  two 
bridges  in  Burke  county  to  transport  Iors  to 
a  point  on  the  Catawba  below  all  tbree 
of  the  bridges,  where  the  mill  of  the  de- 
fendant is  located.  At  this  mill  the  defend- 
ant employs  about  To  laborers,  and  saws 
about  35,000  feet  of  lumber  a  day,  and  has 
Invested  between  $230,000  and  $350,000  In 
establishing  the  plant  The  depth  of  the 
Catawba  river  at  the  bridge  known  as 
the  "Rocky  Ford  Bridge"  and  "Ijovelady 
Bildge,"  when  the  water  is  at  ordinary 
height,  averages  2  feet,  but  in  some  parts  of 
it  reaches  4  feet,  and  is  about  300  feet  wide. 
The  depth  of  Johns  river  at  the  bridge  over 
that  stream  Is  about  4  feet,  and  it  is  about 
100  feet  wide.  There  are  shoals  on  the  Ca- 
tawba at  intervals  of  about  half  a  mile  and 
on  Johns  river  about  one-fourth  of  a  mile 
apart,  where  the  water  is  only  from  8  to  12 
inches  deep  at  ordinary  low  water.  Between 
the  shoals,  when  the  water  ui  either  river  is 
at  ordinary  low-water  mark,  logs  will  be  car- 
ried by  the  current  of  both  rivers  between, 
but  not  over,  the  shoals,  without  taking  out 
stones  and  resorting  to  other  artificial  helps. 
Both  of  these  rivers  rise  8  or  10  times  a  year 
to  a  height  of  from  2  to  4  feet  above  ordi- 
nary water,  and  remain  at  that  height  from 
24  to  48  hours,  during  which  period  all  of  the 
logs  placed  In  the  channel  of  either  will  be 
carried  over  the  shoals  without  obstmctioD. 
These  rises  occur  In  the  fall,  winter,  and 
spring  months,  not  at  fixed  periods,  but  some 
time  during  nine  months.  Besides  these  ris- 
es, about  two  freshets  usually  occur  during 
every  year,  when  these  rivers  rise  8  to  15 
feet  above  the  low-water  line.  Eliminating 
from  this  discussion  the  arbitrary  rule  pre- 
scribing a  fixed  period  for  the  continuance 
of  the  rise,  it  seems  very  clear  that  the  learn- 
ed Judge,  to  whom  both  parties  Intrusted  the 
trial  of  all  Issues  of  fact  and  law,  was  not  in 
error  in  holding,  upon  the  facts  found  by  him 
from  the  testimony,  that  both  the  Catawla 
and  the  Johns  rivers  were,  In  contemplation 
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of  law,  floatable  streams.-  U  eight  or  ten 
times  a  year  every  log  placed  In  either  stream 
above  these  bridges  will  be  carried  without 
hindrance  or  obstruction  over  the  shoals  to 
the  defendant's  mill  lower  down,  then  it  in- 
evitably follows  that,  by  cutting  and  placing 
logs  upon  the  bank  in  the  way  described  in 
the  findings  of  the  Judge,  a  suihclent  number 
can  be  ti'ansporteU  on  these  highways  to  sup- 
ply the  milK  The  reasonable  expectation 
that  it  would  be  within  its  power  every  year 
to  transport  a  sufficient  number  of  logs  to 
keep  its  mills  in  operation  without  resorting 
to  artiUclal  assistance  at  the  shoals  Justified 
its  managers  in  establishing  their  business. 
If  the  Judge  was  correct  in  finding  that  these 
rises,  "occurring  at  irregular  intervals"  dur- 
ing the  fall,  winter,  and  spring  months,  are 
sufficient  to  carry  every  log  committed  to 
either  river  over  the  shoals,  then  the  princi- 
ple involved  here  is  not  affected  by  the  fact 
that,  instead  of  being  so  provident  as  to  lay 
In  its  supplies  at  the  proper  seasons,  the 
defendant  had  sometimes  opened  a  channel 
at  the  shoals  during  the  summer  months  for 
the  passage  of  logs,  though,  as  his  honor 
finds,  the  mill  had  been  almost  exclusively 
supplied  by  floatage.  The  question  is  wheth- 
er the  company  was  warranted  in  calculating, 
when  Its  business  was  established,  that  these 
two  highways  could  be  utilized  legitimately 
to  furnish  it  full  supplies  of  raw  material  for 
its  mill.  We  think  that  the  facts  Justified 
the  heavy  expenditure  it  has  made  in  the 
reasonable  expectation  that  the  law  would 
protect  It  In  the  proper  use  of  these  natural 
highways.  If  these  rivers  are  floatable,  they 
are  natural  highways,  in  which  the  public 
have,  as  In  other  water  highways,  an  ease- 
ment, the  reasonable  use  of  which  is  para- 
mount to  the  rights  of  all  others.  Gould, 
Waters,  87-01,  107-110;  Broadnax  v.  Baker, 
supra;  Ang.  Water  Courses  (7th  Ed.)  {  53tt; 
16  Am.  &  Eng.  Enc.  Law,  pp.  269,  270,  and 
notes;  Id.  pp.  258,  260,  and  notes;  Gwaltuey 
V.  Land  Co.,  Ill  N.  C,  at  page  559,  16  S.  E. 
092.  Where  a  stream  is  navigable  for  any 
purpose.  It  is  generally  a  nuisance  to  obstruct 
it  Wood,  Nuis.  i  464;  State  y.  Dibble,  4 
Jones,  107;  State  v.  Parrott,  71  N.  C.  311; 
6  Lawson,  Rights,  Rem.  &  Prac.  {  2936;  State 
v.  Hari)er,  71  N.  C.  314;  Lewis  v.  Keeling, 
1  Jones,  299;  Hettrick  v.  Page,  82  N.  C.  71; 
BlUott.  Roads  &  &  p.  491,  and  note.  This 
principle,  as  a  general  rule,  applies  to  inter- 
ference witk  the  right  of  floatage  Just  as  to 
attempts  to  prevent  the  passage  of  vessels  In 
streams  affording  a  sufficient  channel  for 
them.  Wood,  Xuls.  {  464.  But  the  right  of 
floatage  must  be  exercised  reasonably,  and 
with  a  due  regard  to  the  rights  of  riparian 
proprietors  and  the  owners  of  the  beds  of 
fresh-water  streams,  especially  such  as  be- 
long to  the  third  class  of  navigable  waters, 
and  are  only  used  as  highways  for  the  pur- 
pose of  transporting  logs.  The  owners  of  the 
soil  hare  a  right  to  the  reasonable  use  of  the 
water  as  a  power  for  propelling  machinery 
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and  operating  the  various  kinds  of  mills. 
While  the  right  to  au  easement  for  floatage 
is  superior  lo  that  of  the  proprietor  of  the 
soil,  the  law  enforces  the  use  of  the  dominant 
easement  with  due  regard  to  the  servient  In- 
terest A  person  using  a  stream  as  a  high, 
way  for  transporting  logs,  as  well  as  one  In 
charge  of  a  steamer  plying  on  navigable  ws- 
ter,  is  answerable  for  wanton  injury  in  even* 
removing  a  nuisance.  Gwaltney  v.  Land  Co.,- 
supra;   Lewis  v.  Keeling,  1  Jones,  299. 

The  governing  principle  is  that  the  right  to- 
the  use  of  a  water  highway  for  the  transpor- 
tation of  timber  is  subject  to  the  maxim  that 
we  must  so  use  our  own  as  to  avoid  needless 
injury  to  another.  The  public  have  the 
paramount  right  of  way  in  the  public  roads; 
yet  that  does  not  excuse  (me  driving  a  car- 
riage or  wagon  over  it  for  needlessly  injuring 
a  person  or  even  an  animal  that  is  tempo- 
rarily obstructing  It  '  Davles  v.  Mann,  10 
Mees.  &  W.  545.  It  remains  for  us  to  de- 
termine In  each  case  that  may  hereafter 
arise  what  is  culpable  carelessness  in  the  en- 
joyment of  this  easement  We  adhere  to  the 
announcement  made  by  the  court  in  the  opin- 
ion which  we  are  now  reviewing  (115  N.  C. 
596,  597,  20  &  B.  707,  847)  that  the  right  of 
floatage  must  "be  exercised  with  due  care  for 
the  avoidance  of  injury  to  the  Interests  of  the 
riparian  proprietors  and  the  owners  of  the 
soil  beneath  the  bed  of  the  stream.  •  •  * 
And,  on  the  other  hand,  it  would  seem  that 
if  these  were  floatable  sti-eams,  in  which  the 
public  has  an  easement  for  transportation, 
it  would  be  the  duty  of  the  county  commis- 
sioners, certainly  in  the  absence  of  express 
authority  to  the  contrary,  to  so  construct 
bridges  on  the  highways  as  to  permit  the 
use  of  rivers  for  the  purpose  of  floatage." 
If  the  streams  are  highways,  then  bridges 
constructed  over  them  so  as,  by  interposing 
a  barrier  to  fioating  logs  every  time  the  rivers 
rise  sufficiently  high  to  carry  them  over  the 
shoals,  to  practically  prevent  their  use  by  the 
pubUc,  are  unlawful  obstructions.  6  Law- 
son,  Rights,  Rem.  &  Prac.  {  2936;  Keon  ▼. 
SteUon,  5  Pick.  492;  Charlestown  v.  Middle- 
sex Com'rs,  3  Mete.  (Mass.)  202.  The  case 
last  cited  was  one  where  the  county  commis- 
sioners acted  under  the  authority  of  an  act 
passed  by  the  legislature  of  Massachusetts, 
empowering  them  especially  to  build  the 
bridge,  but  not  specifying  Its  character;  and 
Ohief  Justice  Shaw,  in  a  strong  opinion,  an- 
nounced the  principle  that  the  county  authori- 
ties were  not  warranted  in  so  constructing 
the  bridge  as  to  obstruct  the  use  of  the 
stream  us  a  highway. 

The  question  of  reconciling  the  conflicting 
claims  of  the  owners  of  the  soli  of  the  bed 
of  the  stream,  who  erect  dams  across  floata- 
ble rivers  for  the  purpose  of  operating  mills, 
is  not  now  before  us.  The  legislature  has- 
made  provision  in  certain  cases  for  opening 
dams  so  as  to  permit  the  passage  of  logs 
floated  over  them  to  market  (Code,  |  3712);. 
and  in  chapter  56  of  the  (vode,  which  con> 
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tains  this  piovlslon,  county  commlaalonen 
are  clothed  with  authority  to  bare  streama 
cleaned  out.  It  would  seem  that  these  sec- 
tions were  passed  entirely  with  reference 
to  floatable  streams,  because,  without  con- 
demnation, the  commissioners  would  have 
no  right  to  enter  ap<m  and  clean  out  the  beds 
of  streams  which  were  not  natural  hlgh- 
-ways.  It  seems  that  the  low  bridges  con- 
■■structed  by  the  plaintiffs  and  their  predeces- 
jora  have  been  frequently  destroyed  during 
Tlses  in  the  rivers  by  trees  floating  down, 
liut  within  a  few  years  past  the  injuries  to 
them  have  generally  been  caused  by  logs 
that  are  transported  to  the  mills  of  the  de- 
fendant company.  We  cannot  destroy  a 
great  natural  right  which  affects  people  scat- 
tered over  hundreds  of  square  miles,  whose 
only  prospect  of  disposing  of  valuable  prop- 
erty Is  depending  upon  the  use  of  water  for 
transporting  timber  to  market,  in  order  to 
save  a  county  the  difference  between  the 
cost  of  bridges  two  or  three  feet  above  the 
low-water  mark  and  more  durable  structures 
above  the  high-water  marks.  Perhaps  It 
may  not  be  improper  to  add  that,  where  a 
stream  Is  not  floatable,  it  can  be  used  for 
the  transportation  of  logs  only  by  a  license 
from  the  owner  of  the  bed  of  the  stream  or 
the  riparian  proprietor.  Without  such  li- 
cense, one  who  is  using  the  stream  for  such 
a  purpose  is  either  as  a  trespasser  responsi- 
ble for  at  least  nominal  damages,  or,  when 
he  creates  a  nuisance,  for  any  special  dam- 
age shown  to  have  been  actually  sustained. 
It  appeai-s  incidentally  from  the  testimony 
that  many  tributaries  of  the  Catawba  other 
than  Johns  river,  and  of  which  the  floatabili- 
ty  is  not  in  question  here,  have  been  used 
In  some  way  by  the  defendant  for  transport- 
ing logs  to  the  Catawba,  and  thence  to  its 
mill.  This  intimation  may  serve  as  a  guide 
in  regulating  Its  conduct  or  in  adjusting  the 
rights  of  those  interested. 

In  reference  to  the  argument  that  no  suffl- 
dent  ground  had  been  shown  for  granting 
a  rehearing,  we  need  only  say  that  the  court 
was  not  inadvertent,  in  its  former  opin- 
ion, to  the  inconsiatancy  of  the  two  tests  of 
floatablllty  given  In  the  same  opinion.  That 
question  waa  not  dlacussed  In  the  opinion, 
and  attention  was  not  directly  called  to  It 
on  the  argument. 

On  reviewing  the  rulings  of  the  learned 
Judge  who  tried  the  case  below,  we  find  no 
error,  and  are  of  the  opinion  that  the  Judg- 
ment should  have  been  affirmed.  To  the 
end  that  it  may  be  now  enforced,  let  this 
opinion  be  certified  to  the  court  below.  Pe- 
tition allowed. 

FTJRCHBS,  J.  (dissenting).  Dissenting  from 
the  Judgment  of  the  court,  I  think  it  due 
alike  to  the  court  and  to  myself  that  I  should 
state  aome  of  the  reaaons  I  have  for  ao  do- 
ing. The  petition  to  rehear,  in  my  opinion, 
'jt  In  violation  of  the  rulea  of  thla  court  It 
does  not  only  undertake  to  point  out  the  er 


ror  of  the  court  in  Its  opinion,  as  reported 
in  115  N.  C.  579.  20  S.  E.  405,  but  It  enters 
into  an  extensive  argument  to  sustain  the 
petition.  This  la  not  allowable,  aa  held  by 
the  court  In  White  v.  Jones,  92  N.  0.  388, 
where  it  is  held  that  such  arguments  should 
not  be  made  in  the  petiUon,  but  on  the  ar- 
gument in  court.  As  I  understand  the  rule. 
Interpreted  by  the  court,  "no  case  should  be 
reversed  upon  a  petition  to  rehear  unless  It 
was  decided  hastily,  and  some  material  point 
was  overlooked,  or  some  direct  aathori^ 
was  not  called  to  the  attention  of  the  court" 
Watson  V.  Dodd,  72  N.  G.  240;  Hicks  v.  Skin- 
ner, 72  N.  a  1;  Haywood  v.  Daves,  81  N.  G 
8;  Devereuz  v.  Devereux,  Id.  12;  Smith  v. 
Lyon,  82  N.  0.  2;  Lockhart  v.  Bell,  90  N.  G 
490;  University  v.  Harrison,  93  N.  O.  84^  Du- 
pree  v.  Insurance  Co.,  Id.  237.  Nor  will  this 
court  rehear,  "where  the  grounds  of  error 
assigned  in  a  petition  to  rehear  are  substan- 
tially the  same  as  those  argued  and  passed 
upon  In  the  former  hearing.  The  court  will 
not  disturb  its  Judgment  in  such  cases." 
Lewis  V.  Rountree,  81  N.  O.  20.  "The  weight- 
iest considerations  Induce  the  court  to  ad- 
here to  Its  decisions  unleaa  manifest  error 
appears,  especially  when  the  decision  was 
made  by  a  full  court,  and  with  unaolmltf, 
and  after  full  argument  by  counsel."  Lewis 
V.  Rountree,  supra.  "The  court  reiterates 
that  It  will  rehear  a  case  only  for  weighty 
considerations,  and  when  the  alleged  error 
clearly  appears."  Bmry  v.  Railroad  Co,  105 
N.  C.  45,  11  S.  E.  162. 

The  matters  of  fact  complained  of  by  the 
petitioner  are  "that  It  seems  that  the  court 
overlooked  the  finding  of  Judge  Alien  that 
petitioner's  mill  liad  been  established  in 
1890,"  and  that  Judge  Allen  found  that  both 
the  rivers,  at  the  "pirints"  where  the  bridges 
are  were  floatable  streams.  We  do  not  ad- 
mit these  allegations.  We  find  that  Justice 
Avery,  in  a  concurring  opinion,  starts  out 
by  saying:  "If  it  be  true,  as  appears  from  , 
the  testimony  offered,  and  was  found  by  the 
Judge  below,  that  neither  the  Catawba  river        , 


nor  Johns  river  affords  sufficient  water  to 


float  logs  over  the  shoals  that  abound  in  the  I 
beds  of  l>oth,  except  when  they  rise  sudden- 
ly 8  or  10  times  every  year,  and  continue  at 
a  sufficient  height  to  carry  logs  off  for  a 
period  of  from  24  to  48  hours,  then  neither 
of  the  rivers  would  fail  within  the  definition 
of  a  floatable  highway,  heretofore  given  by 
this  court  Gwaltney  v.  Land  CA,  111  N.  C. 
547,  16  S.  E.  692."  Then,  it  would  seem 
that  not  only  the  findings  of  Judge  Allen 
were  fully  considered  by  the  court,  but  the 
evidence  in  the  case  as  welL  But,  suppose 
the  court  did  not  take  into  its  consideration 
the  fact  that  petitioner's  mill  was  establish- 
ed in  1890;  can  It  be  contended  that  the  e» 
tabllshment  of  the  petitioner's  mill  changed 
the  character  of  the  streams,  and  made  two 
rivers  navigable  that  were  not  so  before? 
I  cannot  subscribe  any  such  doctrine.  And 
suppose  these  rivers  are  wide  enough  and 
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deep  enoQgh  at  the  "points"  where  the  plain- 
tiff's bridges  are  to  float  a  log,  bnt  for  every 
quarter  of  a  mile  above  and  below  In  Johns 
river,  and  every  half  mile  above  and  l>elow 
In  the  Catawba  river,  there  are  shoals  and 
rocks,  as  Is  found  by  Judge  Allen,  so  shal- 
low and  rough  that  a  log  will  not  float  over 
them,  except  when  the  watw  is  up,— from  8 
to  12  times  a  year;  what  difference  could 
this  make  in  determining  whether  these 
rivers  were  navigable  or  not?  What  good 
«oaId  it  do  the  petitioner  to  float  Its  logs 
under  the  bridge  if  it  could  not  get  them 
down  the  river?  So  it  is  perfectly  apparent 
to  me  that  there  Is  nothing  in  these  assign- 
ments, if  it  should  be  true  that  they  were 
not  considered  by  the  court;  and  this  I  do 
not  admit 

Then,  the  only  remaining  question  to  be  con- 
sidered is  the  question  of  law  argued,  rather 
than  stated,  in  the  petition,  that  the  court  erred 
In  construing  the  word  "usually"  In  Judge  Al- 
len's finding.  The  petition  then  shows  that 
this  part  of  the  Judge's  findings  was  not  over- 
looked by  the  court,  and  that  the  petition 
should  not  be  allowed,  and  the  opinion  ren- 
dered at  the  last  term  of  the  court  overruled, 
on  this  ground.  See  Dupree  v.  Insurance  Co., 
and  other  cases  cited  supra.  This  Is  a  rehear- 
ing. The  flacts  are  now  just  what  they  were 
at  the  last  term  of  the  court  Not  a  word 
has  been  added,  and  not  a  word  taken  away. 
It  Is  admitted  in  the  petition  that  they  were 
considered,  and  the  opinion  of  the  court  shows 
they  were,  as  one  of  the  opinions  filed  says 
that  the  facts  foand  by  the  judge  and  shown 
by  the  evidence  established  the  fact  that  this 
river  is  not  even  a  floatable  river.  It  is  not 
shown  that  the  case  was  not  well  argued  at 
the  last  term,  or  tliat  It  was  hastily  deter- 
mined. Indeed,  the  case  as  published  forbids 
Any  such  conclusion,  as  there  Is  not  only  a 
leading  opinion  by  Justice  MacRae,  but  a 
lengthy  concurring  opinion  by  Justice  Avery. 
rrhe  opinion  at  last  term  was  unanimous,— no 
dissenting  voice.  It  is  shown  there  were  no 
mistakes  of  fact  at  that  term  that  could  pos- 
sibly affect  the  opinion  of  the  court  So  the 
qaestion  tomes  substantially  to  this:  that  this 
case  is  an  appeal  from  the  last  term  of  this 
court  to  the  present  term.  And  the  result  is 
that  four  justices  at  this  term  hold  that  the 
judgment  of  five  justices  at  the  last  term  was 
erroneous. 

I  Iiave  thus  far  been  considering  the  case 
upon  the  rules  and  practice  established,  as  I 
think,  by  a  train  of  authorities,  some  of  which 
I  have  cited,  to  show  that  tbis  petition  should 
not  be  allowed.  And,  as  my  opinion  is  not  to 
be  the  law  that  governs  the  case,  I  will  not 
enter  into  an  elaborate  discussion  of  the 
question  as  to  whether  this  river  is  a  navi- 
gable—a "floatable"— stream  or  not  But, 
in  my  opinion,  the  doctrine  announced  in 
the  opinion  of  the  court  reverses  what  has 
been  considered  the  law  In  this  state  for  more 
than  100  years.  I  had  supposed  until  recently 
Ottct  what  was  naturally  a  navigable  water 


course  was  settled  hi  tbis  state.  The  idea 
has  been— and  this  state  has  acted  upon  that 
idea  from  its  organization  until  now— that  it 
has  no  right  to  grant  the  beds  of  navigable 
water  courses,  but  that  It  had  the  right  to 
grant  the  beds  of  such  as  were  not  navigable; 
and,  acting  upon  this  idea,  the  state  has  grant- 
ted  the  soil  under  the  water  in  most  of  the 
water  courses  in  the  western  part  of  the  state, 
such  as  the  Catawtw  river,  Johns  river,  Yad- 
kin river,  etc.  State  v.  Glen,  7  Jones,  323. 
These  rivers  are  not  like  they  are  in  the  east- 
em  part  of  the  state.  There,  where  a  river 
is  wide  enough  for  navigation,  it  is  deep 
enough.  But  the  rivers  in  the  western  part 
of  the  state,  such  as  the  Catawba,  the  Johns, 
and  the  Yadkin,  are  broad,  shallow,  rapid,  and 
fall  of  shoals  and  rocks,  and  valuable  princi- 
pally for  water  power  which  abounds  all 
through  that  section  of  the  state.  Many  of 
the  citizens  who  wish  to  erect  mills,  and  for 
the  purpose  of  not  being  troubled  about  their 
dams,  have  entered,  or  bought  of  others  that 
had  entered,  the  beds  of  these  streams,  erected 
their  dams  thereon,  and  attached  thereto  their 
mills  and  machinery.  They  are  the  owners 
of  this  property.  But  the  effect  of  this  opin- 
ion is  to  legislate  them  out  of  their  property— 
their  vested  rights— without  process  or  com- 
pensation. The  idea  that  the  Catawba  and 
Johns  rivers  are  navigable  water  courses  is 
one  of  recent  origin.  It  has  been  held  that 
the  Yadkin  was  not— was,l)ecau8e  it  probably 
is  now,  under  this  decision.  In  State  v. 
Glen,  supra,  which  is  reiterated  by  this  court 
through  Chief  Justice  Merrlmon  in  the  case  of 
State  V.  Narrows  Island  Club,  100  N.  C.  482, 
S  S.  B.  411,  it  is  held  not  to  be  navigable;  and 
the  Yadkin  river  Is  a  longer  and  much  narrow- 
er navigable  water  course  than  are  the  Cataw- 
ba and  Johns  rivers.  But  under  the  defini- 
tion laid  down  In  this  case,  the  question  will 
be,  what  is  not  a  navigable  water  course? 
There  are  thousaiids  of  little  streams  in  the 
west  that  will  float  a  log  (and  how  many  are 
to  be  floated  to  make  it  navigable  we  are  not 
told)  when  up.  They,  like  the  Catawba  and 
Johns,  rise  when  it  rains,  and  can  be  counted 
on  to  rise  with  about  as  much  certainty  as 
either  of  these  streams.  Then,  why  are  they 
not  also  navigable?  Where  is  it  to  end? 
And  where  Is  the  line  to  be  drawn  between 
what  Is  and  what  Is  not  a  navigable  stream? 
Whose  property  will  be  safe  against  an  Inter- 
ested lumber  companjr  or  lumber  speculator? 
Our  rivers  in  the  western  part  of  the  state 
are  not  like  the  rivers  in  the  northwest,  the 
source  from  which  the  court  draws  Its  au- 
thority for  declaring  these  streams  navigable 
water  courses.  They  are  more  like  our  east- 
ern rivers.  Their  seasons  are  different  from 
ours.  They  rise  at  regular  periods,  and  con- 
tinue so  for  the  season;  and  I  prefer  to  adhere 
to  our  own  authorities  and  state  policy  rather 
than  to  these  northern  authorities,  that  reach- 
ed us  about  the  time  such  parties  l)egan  to 
speculate  in  our  timbers.  "Floatable  water 
courses"  is  a  term  not  Imown  to  our  law  untU 
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within  the  last  six  or  eight  years,  and,  as  I 
Bay,  came  about  the  time  the  lumber  speculat- 
ors came,  who,  as  I  understand  and  as  seems 
to  be  urged  In  this  case,  have  bought  up  large 
sections  of  woodland,  and  the  court  must  pro- 
tect them.  With  me,  this  has  nothing  to  do 
with  my  Judgment  in  this  case.  _  I  cannot  see 
how  large  bodies  of  timbered  land,  as  urged 
in  the  opinion  of  the  court,  can  make  a  river 
navigable  which  was  not  navigable  before.  It 
may  be  a  convenience  to  those  having  such 
timber  to  have  a  navigable  water  course.  But 
how  the  fact  of  having  timber  can  create  the 
navigable  condition  of  the  water  course  I  can- 
not see.  I  cannot  help  looking  at  this  case 
as  a  contest  between  the  parties  for  legal 
rights,  and  not  one  of  policy.  If  these  rivers 
ATfi  navigable  water  courses,  the  plaintiffs  are 
trespassers,  and  are  guilty  of  creating  and 
maintaining  a  public  nuisance,  though  they 
are  only  doing  what  had  been  conceded  to 
their  ancestors  and  predecessors  for  100  years. 
But,  if  the  North  Carolina  Idea  should  be  sus- 
tained,—that  is,  if  these  streams  are  not  nav- 
igable water  coiuses,— then  the  petitioner,  In 
destroying  plaintiffs'  bridges.  Is  a  trespasser. 
If  the  plaintiffs  are  trespassers,  every  mill 
owner  and  fishery  owner,  though  he  wes 
owner  of  the  soil  upon  which  his  dam  is  erect- 
ed, Is  guilty  of  creating  and  maintaining  a  pub- 
lic nuisance.  The  court  says  the  legislature 
could  make  provision  for  slopes,  or  In  some 
other  way  protect  such  persons.  If  there  is 
to  be  legislation,  I  think  It  ought  to  be  by  the 
legislature,  in  declaring  and  providing  for 
making  that  a  public  highway  which  nature 
has  failed  to  make  so,  in  which  there  would  be 
provision  made  to  compensate  the  property 
owners  for  their  property  taken  for  the  public 
use,  as  in  cases  of  railroads,  canals,  and  other 
public  Improvements;  that  this  is  within  the 
province  of  the  legislature,  and  not  within 
that  of  the  courts. 


FIRST  NAT.  BANK  OF  SPRINGFIELD  et 

al.  V.  ASHEVILLE  FURNITURE 

&  LUMBER  CO  et  al. 

(Supreme  Court  of  North  Carolina.     May  17, 
1895.) 

Corporations— Authority  or  Masioeb  —  Pat- 

KBST  or  Debts— SiBECTOBs'  Msbt- 

iNG — Validity. 

1.  The  treasurer  of  a  corpoiation  engaged  in 
the  mannfactnre  of  furniture,  who  had  general 
charge  of  its  buslDess,  with  power  to  sell  goods, 
porchade  material,  borrow  money,  and  pay  debts, 
took  the  entire  stock  of  furniture  and  a  large 
quantity  of  lumber  belonging  to  the  company, 
agreed  on  a  value  for  it  witii  certain  corporate 
creditors,  and  turned  it  over  to  them,  to  be  ap- 
plied on  the  company's  debts  to  them,  some  of 
which  were  not  then  due.  Held,  that  the  treasur- 
er exceeded  his  authority,  and  the  attempted  sale 
was  void. 

2.  An  instnicilon  by  the  directors  of  a  cor- 
poration engaged  in  the  manufacture  of  furniture, 
to  their  general  manager,  to  sell  the  furniture  on 
hand,  and  "apply  the  proceeds  of  sale  to  the  pay- 
ment of  the  debts"  in  the  state,  does  not  anuor- 
iae  such  agent  to. dispose  of  the  entire  stock,  to- 


gether with  a  large  quantity  of  unmanafactnred 
material,  as  a  part  payment  on  certain  debts  of 
the  company,  some  of  which  are  not  due  at  the 
time. 

3.  The  acts  of  the  majority  of  directors  at  a 
meeting  held  at  an  anusual  time  and  place,  with- 
out notice  to  the  other  directors,  are  not  binding 
on  the  corporation. 

4.  Where  it  appears  that  a  majority  of  the 
directors  in  a  corporation  met  at  an  nnnsaal  time 
and  place  for  holding  meeting^  and  no  record  of 
the  meeting  is  produced  or  alleged  to  exist,  one 
attempting  to  snow  that  the  corporation,  by  such 
meeting,  had  ratified  the  act  of  its  agent,  must 
prove  that  sncb  directors  had  actual  notice  of  the 
meeting. 

Appeal  from  superior  court,  Bancombe 
county;  Armfield,  Judge. 

Actions  by  the  First  National  Bank  of 
Springfield,  Ohio,  and  the  Mad  River  Nation- 
al Bank,  against  the  Ashevllle  Furniture  & 
Lumber  Company,  were  consolidated.  Prop- 
erty of  defendant  was  attached  by  plain- 
tiff In  each  action,  and  the  National  Bank 
of  Ashevllle  and  others  Intervened,  claiming 
the  property.  From  a  Judgment  for  inter- 
veners, the  plaintiff  in  each  action  appeals. 
Reversed. 

F.  A.  Sondley  and  Moore  Se  Moore,  for 
appellants.  W.  W.  Jones,  G.  M.  Stedman, 
and  M.  E.  Carter,  for  appdlees. 

MONTGOMERT,  7.  The  plaintiffs,  at  Oie 
time  of  commencing  their  actions  (afterwards 
consolidated  and  tried  as  one  against  the 
defendant,  a  corporation),  issued  and  levied 
attachments  npon  certain  real  and  personal 
property  which  they  alleged  belonged  to  the 
defendant  The  National  Bank  of  Ashevllle, 
the  Battery  Park  Bank,  and  the  Western 
Carolina  Bank,  the  appellees,  Intervene,  and 
claim  the  personal  property  attached  by  vir- 
tue of  an  alleged  purchase  by  them  from  the 
defendant,  on  the  4th  of  November,  1891  (20 
days  before  the  attachments  were  levied).  The 
only  matter  for  our  decision  is  whether  that 
sale  and  purchase  constituted  a  valid  trans- 
action, and  passed  the  title  to  the  property 
to  the  Interveners.  The  interveners,  having 
to  show  by  preponderance  of  testimony  their 
title  to  the  property,  took  upon  themselves 
that  burden,  and  attempted  to  show  a  valid 
sale  to  them,  at  a  fair  price,  by  an  agent 
of  the  defendant  The  verdict  of  the  Jury 
establishes  the  sufficiency  of  the  price  agreed 
on  as  a  fair  one,  and  there  Is  no  contention 
over  that  matter.  It  Is  admitted  by  all  par- 
ties that  the  property  which  the  Interveners 
claim  under  the  alleged  sale  embraces  the 
entire  stock  of  manufactured  goods  (furni- 
ture) which  the  defendant  had  on  hand  at 
the  time  of  the  sale,  valued  at  about  $19,- 
000,  and  also  a  lot  of  flooring,  valued  at 
about  $3,000.  W.  W.  Avery,  the  defendant's 
agent  who  made  the  alleged  sale  to  the 
Interveners,  testified  that  he  got  a  full  price 
for  it,  but  explains  that  the  Interveners  were 
creditors  of  the  defendant  some  of  the  debts 
not  being  due  at  the  time  of  the  sale,  and 
that  they  took  the  property  at  the  price 
agreed  on   ($22,081.11)    "as  a  payment  on 
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their  debts."  The  witness  Avery,  In  writing 
to  the  secretary  of  the  defendant  corpora- 
tion, two  days  after  the  alleged  sale,  made 
the  following  statement  of  the  transaction: 
"AshevlUe,  N.  C,  Nov.  6th,  1891.  Mr.  Wm. 
Edmluston,  KnoxvlUe,  Tenn.— Dear  Sir:  As 
telegraphed  you  last  night,  the  three  banks 
here,  acting  together,  attached  for  the  over- 
due debts  due  them.  But  they  have  not  sued 
us  Individually,  and  I  do  not  think  they 
will.  If  we  can  make  the  property  pay  them 
out  They  were  all  cocked  and  primed  for 
me  when  I  went  up  yesterday  afternoon  to 
meet  them  at  five  o'clock;  bad  all  the  pa- 
pers issued  and  ready  to  serve.  I  wanted  to 
get  some  time,  but  they  would  not  consent 
to  give  me  any,  as  they  seemed  to  be  afraid 
some  other  creditor  would  come  down  on  us 
and  get  the  drop  on  us  before  they  did.  They 
were  going  to  attach  everything  we  had,  and 
I  knew  that  If  they  did  so,  and  got  all  our 
property  into  the  hands  of  a  receiver,  it 
would  be  sacrificed  to  such  an  extent  that 
It  would  never  come  anywhere  near  paying 
our  debts.  As  ali  of  the  creditors  of  the 
concern  would  l>e  treated  alike  by  the  re- 
ceiver, there  would  be  a  great  deal  of  paper 
left  unpaid  with  our  personal  Indorsement 
on  it,  and  on  this  paper  we  would  be  sued, 
and  none  of  us  ever  get  out  from  under  the 
load  of  debts  and  Judgments  that  would  be 
piled  up  against  us.  So  I  asked  them  if 
they  would  be  willing  to  take  our  furniture 
and  lumber  as  a  payment  on  the  paper  which 
they  held  against  us,  and  on  which  we  were 
individually  Indorsed,  and  give  us  an  op- 
portunity to  sell  it  for  them,  and  get  as 
much  out  of  it  to  pay  on' these  papers  as 
we  could.  After  consulting  some  time,  they 
agreed  to  do  this,  and  I  made  the  sale  to 
them,  as  It  was  the  only  thing  left  for  me 
to  do,  and  seemed  to  be  the  best  thing  I 
could  do  for  all  of  us.  *  *  *  But  they 
still  insisted  upon  attaching  our  real  estate 
and  personal  property  for  the  overdue  debts, 
in  order,  as  they  said,  to  make  themselves 
secure.  This  they  did  yesterday  afternoon, 
and  our  factory  Is  now  In  the  hands  of  the 
sheriff.  To-day  they  seem  to  feel  that  their 
debts  against  us  are  secure,  and,  while  I 
do  not  know  positively,  I  think  they  will 
be  inclined  to  let  us  work  It  out,  if  we  fed 
so  disposed,  and  make  the  property  pay  them 
as  much  as  we  can  of  their  debts;  but  they 
have  come  down  on  us  so  suddenly  and  un- 
expectedly that  I  have  no  confidence  left  In 
any  of  them.    •    *    •" 

The  question  now  arises,  did  W.  W.  Avery 
have  authority  to  dispose  of  the  property  In 
the  manner  In  which  he  did?  As  to  his  gen- 
eral powecs,  he  was  the  treasurer  of  the  com- 
pany, and  he  testified  that  he  "sold  all  the 
furniture  manufactured  at  the  works  of  the 
company,"  and  "used  the  proceeds  of  sale 
for  the  benefit  of  the  company  in  carrying 
on  its  general  business";  that  It  was  agreed 
that  he  should  stay  at  AshevlUe,  and  Vun 
tbe  business:  that  from  the  formation  of  de- 


fendant company  he  had  charge  of  It,  man- 
aged it,  sold  Its  furniture,  borrowed  money 
for  it,  and  paid  Its  debts;  that  he  had  done 
this  "for  two  years,  and  up  to  the  date  when 
the  furniture  in  question  was  sold  to  the 
interveners,  without  any  objection  from  the 
directors  or  stockholders  or  corporation,  but 
with  their  full  knowledge  and  consent,  and 
that  he  managed  all  the  affairs  of  the  com- 
pany." And  it  Is  also  contended  for  the  In- 
terveners that  if  the  alleged  sale  by  Avery 
was  outside  the  scope  of  his  general  powers, 
described  as  above,  his  conduct  was,  never- 
theless, authorized  by  the  directors  of  the  de- 
fendant corporation,  who  afterwards  met  at 
Cluclunatl,  and  "talked  over  informally  the 
business  of  the  company";  that  It  owed  a 
large  amount  of  debts;  and  that  the  direct- 
ors would  have  to  make  some  arrangement 
to  meet  them  as  they  became  due,  which 
would  be  at  an  early  day.  The  particular 
authority  thus  given  him  is  then  stated  by 
the  witness:  "They  all  agreed  and  so  In- 
structed me  to  come  back  to  North  Carolina, 
sell  the  furniture  we  then  had  on  hand,  and 
apply  the  proceeds  to  the  payment  of  the 
company's  debts  here,  with  a  view  of  remov- 
ing the  plant  to  Lenoir  City,  Tenn."  We 
think  that  the  agent,  Avery,  transcended  his 
powers,  as  claimed  for  himself  by  his  own 
testimony,  when  he  attempted  to  make  such 
a  disposition  of  the  property  of  the  corpora- 
tion as  this  transaction  discloses,  and,  there- 
fore, that  no  title  to  the  property  passed  to 
the  Interveners  In  the  attempted  sale.  Avery 
claimed,  and  the  testimony  shows,  that  he 
had  very  large  powers  in  the  active  man- 
agement of  the  business  for  which  the 
cotaipauy  was  organized,— the  manufacture 
and  sale  of  furniture;  but  we  cannot  find 
from  a  reeding  of  the  whole  testimony  that 
the  company  ever  intrusted  him  with  the 
power  to  do  what  he  attempted  to  do  in 
tlte  transaction  above  set  forth.  His  agen- 
cy concerned  the  running  and  continuation 
of  the  business.  By  his  act  he  practical- 
ly put  an  end  to  It.  Under  bis  powers,  he 
was  to  sell  the  product  of  the  defendant 
manufacturing  company,  purchase  material 
for  Its  use,  borrow  money,  and  pay  Its 
debts.  He  was  not  authorized  to  take  the 
entire  stock  of  furniture,  and  also  a  large 
quantity  of  lumber,  agree  upon  a  value 
for  It  with  certain  of  the  creditors  of  the 
corporation,  turn  the  property  over  to  them, 
and  have  the  value  placed  upon  Its  indebted- 
ness, some  of  which  was  not  due,  as  a  cred- 
it; which  thing  he  did.  At  the  Ume  of  the 
attempted  sale,  the  agent  gave  to  the  pre- 
ferred creditors  (the  Interveners)  Information 
concerning  the  company's  matters,  showing 
Its  large  Indebtedness  and  Its  Inability  to 
pay  the  same,  which  resulted  In  the  Imme- 
diate action  of  the  creditors,  the  interveners, 
by  attachment  of  the  other  property  of  the 
defendant,  and  thereby  closing  up  the  busi- 
ness of  the  company.  However  broad  may 
he  the  general  power  of  an  agent  to  conduct 
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the  business  of  a  manufacturing  corporation, 
it  cannot,  in  reason,  be  extended  to  cover 
sucli  a  transaction  as  the  one  which  the 
agent  In  this  matter  attempted  to  perform. 
Neither  were  the  special  instructions  which 
Avery  claims  were  given  to  him  by  the  di- 
rectors at  Cincinnati  such  as  to  confer  upon 
him  the  power  which  he  exercised  in  the  at- 
tempted sale  to  the  banlis,  the  interveners. 
He  says  he  was  authorized  to  sell  the  fur- 
niture which  was  then  on  hand,  and  "apply 
the  proceeds  of  sale  to  the  payment  of  the 
debts  here"  (In  North  Carolina).  This  did 
not  empower  him  to  dispose  of  the  entire 
stock,  and  also  of  some  $3,000  worth  of  un- 
manufactured material,  as  a  part  payment 
on  debts  to  certain  of  defendant's  creditors, 
some  of  which  were  not  due.  It  therefore 
follows  that  Avery  bad  neither  general  nor 
special  authority  to  transfer  to  the  inter- 
veners the  property  in  dispute,  and  that,  be- 
cause of  his  want  of  authority  to  do  so,  they 
took  no  title  thereto.  Owing  to  the  unusual 
and  extraordinary  disposition  of  the  property 
of  the  defendant  corporation  which  the  agent 
was  attempting  to  make,  the  other  parties 
to  the  transaction  (the  interveners)  were  put 
on  their  guard,  and  they  should  have  been 
particularly  careful  to  find  out  the  agent's 
power;  more  especially  as  In  the  matter  he 
was  attempting  to  relieve  himself  of  per- 
sonal liability  on  account  of  his  Indorsement 
of  the  notes  which  the  banks  held  against 
the  company.  There  was  certainly  enough 
In  this  transaction  to  have  excited  suspicion 
of  lack  of  authority  of  the  agent,  and  they 
should  have  clearly  scrutinized  his  powers. 
Therefore,  It  follows  that  in  his  honor's  re- 
fusal to  instruct  the  Jury,  as  he  was  request- 
ed to  do  by  the  plaintiffs,  that  there  was  "no 
competent  evidence  that  W.  F.  Avery  had 
authority  to  sell  the  furniture  as  attempted 
in  this  case,"  there  was  error,  and  on  ac- 
count of  this  error  there  must  be  a  new  trial. 
But  the  Interveners  contend  that,  if  Aveiy 
did  transcend  his  powers,  yet  his  action  was 
afterwards  ratified  by  defendant  corpora- 
tion, and  by  this  ratification  any  defect  in 
their  title  to  the  property.  If  there  was  any, 
was  cured.  Certainly,  the  defendant  could 
have  ratified  the  acts  of  Its  agent,  and  by  so 
doing  make  valid  an  act  which  without  such 
ratification  would  have  been  Invalid.  But  in 
seeking  to  cure  such  a  defect  In  the  act  of 
their  agent,  and  alleging  that  the  ratifica- 
tion took  place  at  a  meeting  of  the  directors. 
It  must  be  first  shown  that  the  meeting  was 
a  legal  one.  It  is  said  that  the  alleged  rat- 
ification was  made  at  the  Glen  Rock  Hotel, 
in  Asheville.  The  interveners'  evidence  in 
regard  to  that  meeting  is  as  follows:  Avery 
said:  "I  think  there  was  a  notice  given  of 
the  meeting  of  the  company  at  Glen  Rock 
Hotel.  Am  not  sure  of  that,  however.  The 
Olen  Rock  Hotel  was  not  the  usual  place  of 
the  meeting  of  the  company,  but  was  the 
most  convenient  place,  inasmuch  as  two  of 
*he  directors  were  already  there.    The  meet- 


ing at  this  hotel  was  regularly  organised  at 
the  suggestion  of  Carter,  and  the  sale  of  the 
furniture  to  the  banks  was  discussed  and 
approved  by  the  meeting."  Carter's  testi- 
mony concerning  this  meeting  was  as  fol- 
lows: "The  directors  of  defendant  company 
met  at  Olen  Rock  Hotel  In  AshevlUe.  The 
meeting  was  organized  by  the  president  and 
secretary,  with  a  majority  of  the  directors 
present  I  explained  to  them,  as  attorney 
of  the  company,  the  sale  of  the  furniture 
made  to  the  banks.  All  of  the  directors  In 
the  meeting  approved  of  the  sale  Avery 
held  the  stock  of  the  Tennessee  company  of 
about  $100,000,  which  they  said  they  wished 
to  transfer  to  the  banks  In  liquidation  of  the 
company's  Indebtedness  to  the  banks.  After 
the  meeting  was  informed  of  this  sale  of  the 
furniture  to  the  banks,  they  directed  Avery 
to  destroy  that  stock,  which  he  did  by  tear- 
ing It  up  In  my  presence.  I  do  not  know 
that  there  was  any  previous  notice  of  the 
Glen  Rock  Hotel  meeting  given  to  the  di- 
rectors of  the  company."  The  testimony 
■shows  that  the  board  of  directors  of  defend- 
ant company  consisted  of  five  members, 
Avery  being  one  of  them,  and  that  he  and 
two  others  were  present  at  this  meeting. 
Here,  then,  were  three  out  of  five  directors 
at  an  unusual  place  and  time  for  holding  the 
meetings  of  the  company,  without  notice  to 
the  other  directors,  so  far  as  appears  from 
the  testimony.  Was  such  an  assemblage  a 
meeting  of  the  corporation  In  any  legal 
sense?  We  cannot  think  so.  "Unless  the 
meeting  Is  one  that  assembles  at  stated 
times,  pursuant  to  some  provision  In  the  con- 
stitution or  by-lsrws.  It  must  be  duly  notified 
to  all  the  directors;  for  even  If  a  majority 
of  a  total  number  of  directors  were  present, 
and  the  vote  Is  unanimous,  so  that  the  votes 
of  the  absentees  could  not  have  changed  the 
result,  it  does  not  follow  that  those  actually 
present  would  not  have  voted  differently  had 
they  heard  what  the  absentees.  If  present, 
might  have  said.  To  make  the  proceedings 
regular,  all  should  have  had  an  oi^tortunity 
to  be  present  and  take  part  In  them."  TayL 
Corp.  i  200.  And  even  though  it  be  taken  as 
true  that  the  usual  presumption  In  fbvor  of 
regularity  applies  to  the  directors'  meetings, 
and  tliat  the  burden  of  proof  to  show  a  want 
of  due  notice  of  the  meeting  is  on  the  party 
impeaching  the  regularity,  yet  we  think  the 
presumption  was  rebutted  by  the  admission 
of  the  Interveners  that  the  agsembling  of  a 
majority  of  the  directors  was  at  an  unusual 
place,  at  an  unusual  time,  and  that  no  rec- 
ord of  such  meeting  was  produced  or  alleged 
to  exist;  and  that,  under  all  the  circum- 
stances of  this  meeting  of  a  majority  of  the 
directors,  as  proved  by  the  interveners'  wit- 
nesses, it  was  incumbent  on  them,  when 
they  sought  to  show  that  the  corporation  by 
that  meeting  had  ratified  the  act  of  the 
agent  in  disposing  of  the  property  in  dispute, 
to  show  actual  notice  of  the  meeting  given 
to  each  director. 
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DpoB  tlM  qnestloD  of  ratification,  his  hoo- 
rr'a  charge  was  aa  follows:  "Now,  Avery 
and  Carter  testl&ed  that,  at  a  meeting  at 
Glen  Rock  Hotel,  there  was  a  gathering  of 
a  majority  of  the  directors  of  the  Ashevllle 
Company,  and  that  then  this  board  under- 
took to  ratify  Avery's  acts.  The  question  is, 
was  that  a  lawful  meeting,  and  had  it  the 
power  to  ratify?  The  evidence  Is  some- 
what equivocal,  and  not  so  certain  that  they 
attempted  to  organise,  and  the  evidence  of 
Carter  is  that  he  knew  of  no  notice,  but 
there  is  no  evidence  that  there  was  none. 
As  I  told  you  before  that  men  having  a  duty 
to  perform  are  presumed  to  do  tliat  dnty 
rightly,  and  to  take  all  necessary  steps  in  Its 
right  performance,  and  as  you  have  heard 
all  the  evidence  on  this  point,  I  will  leave  it 
with  you  to  say  whether  there  was  a  lawful 
meeting  of  the  board  there  or  not.  Against 
it  yon  will  note  that  Carter  said  he  knew  of 
no  notice,  and  you  will  remember  that  be 
said  that  the  meeting  was  organized  at  his 
suggestion,  and  at  an  unusual  place  for  the 
directors  to  meet,— a  place  where  they  never 
met  before.  It  also  appears  that  this  board 
was  somewhat  uncertain  in  its  method  of 
holding  its  meetings;  that  they  were  in  tlte 
habit  of  meeting  at  various  places;  and 
against  this  stands  the  presumption  I  have 
mentioned  before,  that  men  act  according  to 
law.  And  if,  upon  the  whole  evidence,  yon 
believe  this  was  a  lawful  meeting,  then  it 
was  lawful;  but,  if  not,  it  goes  for  nothing, 
so  far  as  ratlflcation  is  concerned,  but  can 
be  nsed  for  the  purpose  of  contradicting 
these  men,  because  they  were  then  attempt- 
ing to  approve  of  this  very  sale.  If  you  And 
this  was  an  unlawful  meeting,  it  is  not  to  be 
considered  for  the  purpose  of  proving  ratifi- 
cation, but  to  contradict  these  men."  The 
plaintiff  excepted,  because— First,  "the  Judge 
should  have  charged  the  Jury  that  the  meet- 
ing at  Glen  Rock  Hotel  was  not  lawful"; 
and,  second,  "because  there  was  no  evidence 
to  warrant  the  Judge  In  submitting  to  the 
Jury  the  question  whether  or  not  'the  meet- 
ing at  Glen  Rock  Hotel  was  lawful."  Our 
Opinion  is  that,  upon  tlie  undisputed  facts 
concerning  the  assembling  of  the  majority 
of  the  directors  at  Glen  Rock  Hotel,  there 
was  no  such  meeting,  in  law,  of  the  govern- 
ing and  directing  body  of  the  defendant  cor- 
poration, as  to  make  its  acts  and  comclii- 
sions  the  acts  and  conclusions  of  the  corpo- 
ration, binding  on  it  and  its  creditors,  as  a 
ratification  of  an  otherwise  Invalid  act 
There  was  error  in  his  honor's  refusal  to 
charge  on  the  matter  of  ratification  as  he 
was  requested  to  do  by  the  plaintiffs. 

After  what  has  been  said  In  this  opinion, 
it  seems  unnecessary  to  discuss  any  other  of 
the  exceptions  filed  by  the  plaintiffs.  New 
trial. 

AVERT,  J.,  did  not  sit  on  the  hearing  of 
this  case. 


THOMSON-HOUSTON  BLEOTRIC  LIGHT 

00.  V.  HENDERSON  ELBOTBIC  ft 

OAS  LIGHT  00. 

(Sapreme  Court  of  North  Carolina.    May  16, 

18S6.) 

Corporate  Assbtb— Pdnd  for  Crsditors— Coon 

TBKOI.AIM— FlLINO  Or  EXCBrTIOKS— 

Findings  of  Fact, 

1.  The  relation  between  a  corporate  creditor 
and  the  corporation,  whether  solvent  or  InsolTent, 
being  simply  that  of  creditor  and  debtor,  he  has 
no  equitable  titie  to  the  corporate  assets  in  the 
bonds  of  its  treasurer. 

2.  A  counterclaim  against  persons  other  than 
plaintiffs  for  a  tort  Dot  connected  with  the  sub- 
ject of  the  action  will  not  be  allowed. 

3.  Exceptions  to  findings  of  fact  by  the 
court  must  be  filed  before  the  court  adjourns  for 
the  term. 

Appeal  from  superior  court,  Vance  county; 
Battle,  Judge. 

Action  by  the  Thomson-Houston  Electric 
Light  Company  against  the  Henderson  Elec- 
tric ft  Gas  Light  Company  and  others  for 
the  purchase  price  of  goods.  From  a  Judg- 
ment for  plaintiff,  defendant  gas  light  com- 
pany appeals.    Modified. 

J.  W.  Hinsdale,  for  appellant  T.  T.  Hick* 
and  T.  M.  Pittman,  for  appellee. 

MONTGOMERY,  J.  The  theory  upon  which 
the  idalntiffs,  in  their  complaint,  seek  equi- 
table rtilef ,  rests  upon  the  idea  that  the  di- 
rectors of  the  defendant  corporation  are  trus- 
tees in  the  most  comprehensive  aenie  for 
them;  that  the  assets  of  the  corporation  are 
a  trust  fnnd  in  the  hands  of  the  dlreetora 
for  their  Iwnefit;  and  that  therefore,  in  this 
acti<»i,  they  can  have  an  order  against  the 
defendant  Burgwyn  for  a  payment  into  ooort 
of  funds  in  his  hands,  as  treasurer,  to  IJe 
applied  to  such  Judgment  aa  the  plaintiffs 
may  recover  against  the  defendant  corpora- 
tion. The  argument  of  Mr.  Hicks  for  the 
plaintiffs  was  able  and  ingenioas,  but  It 
failed  to  satiafy  ns  of  the  correctness  of  the 
plaintiffs'  position.  The  relation  between  a 
creditor  and  a  corporation,  solvent  or  insolv- 
ent  la  simply  that  ot  creditor  and  debtor; 
and  where  the  law  writers  and  the  courts 
have  nsed  the  words  "tn»t  fund"  in  con- 
nection with  the  assets  of  an  lnaolv«it  cor- 
poration. It  has  not  been  intended  to  mean 
that  there  is  a  direct  and  express  trust  at- 
tached to  the  property.  The  assets  are  not 
in  any  true  and  complete  sense,  trusts.  1 
Pom.  Eq.  Jur.  |  1046.  In  Hill  v.  Lomber 
Co.,  113  N.  0.  173,  18  8.  B.  107,  this  court 
decided  tliat  a  director  of  the  insolvent  de- 
fendant corporation,  who  was  also  a  cred- 
itor, could  not  take  advantage  of  the  Inform- 
ation which  he  had  of  the  affairs  of  the  cor- 
poration, to  protect  himself  by  a  Judgment 
confessed  by  the  corporation  in  his  favor, 
to  the  Injury  of  other  creditors,  who  did  not 
have  the  same  means  of  Information;  and 
that  the  assets  of  the  cort>oration  were  a 
trust  fund,  and  that  general  creditors  were 
entitled  to   come  in  on   equal   terms   with 
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directors  who  were  bona  fide  creditoTB.  It 
is  true,  too,  that  in  tliat  case  the  court  used 
the  word  "lien"  In  reference  to  the  claims 
of  creditors  upon  the  assets  of  the  company, 
but  the  word  was  afterwards  explained  in 
Merchants'  Nat  Bank  of  Richmond  t.  New- 
ton Cotton  Mills,  115  N.  C.  614,  20  S.  E.  765, 
to  mean  simply  a  right  of  priority  of  pay- 
ment over  stockholders  of  the  corporation. 
It  did  not  undertake  to  decide  that  these 
priorities  were  such  a  trust  as  attached  to 
the  property,  and  placed  the  right  thereto 
in  the  creditors.  In  Holllns  ▼.  Iron  Co.,  150 
V.  S.  371,  14  Sup.  Ct.  127,  these  words  are 
used:  "A  party  may  deal  with  a  corporation 
In  req>ect  to  Its  property  In  the  same  man- 
ner as  with  an  Individual  owner,  and  with 
no  greater  danger  of  being  held  to  have 
received  Into  his  i>osse8slon  property  burden- 
ed with  a  trust  or  lien.  The  officers  of  a 
corporation  act  in  a  fiduciary  capacity  in 
respect  to  Its  property  in  their  hands,  and 
may  be  called  to  an  account  for  fraud  or 
mismanagement  In  respect  thereto.  As  be- 
tween itself  and  its  creditors,  the  corpora- 
tion is  simply  a  debtor,  and  does  not  hola 
its  property  in  trust,  or  subject  to  a  lien 
in  their  favor,  in  any  other  sense  than  does 
an  individual  debtor.  The  assets  of  ini>^h  a 
corporation  [an  insolvent  bank]  are  a  fund 
for  the  payment  of  its  debts.  If  they  are 
held  by  the  corporation  Itself,  and  so  In- 
vested as  to  be  subject  to  legal  process,  they 
may  be  levied  on  by  such  process."  Curram 
V.  Arkansas,  16  How.  904.  So  It  appears 
from  the  authorities  that  the  plaintiffs  have 
no  equitable  title  to  the  assets  of  the  cor- 
poration In  the  hands  of  Burgwyn,  the  treas- 
urer of  the  defendant  company.  The  rela- 
flona  of  trustee  and  cestuls  que  trustent  -be- 
tween him  and  the  creditors,  for  the  purposes 
of  this  action,  do  not  exist,  and  the  plain- 
tiffs cannot  Invoke  the  aid  of  the  court  in 
its  equitable  Jurisdiction,  to  enforce  the  pay- 
ment of  the  Judgment  recovered  against  the 
defendant  in  this  action  by  an  order  of  the 
court,  on  pain  of  attachment  for  contempt. 
In  Daniel  v.  Owen,  72  N.  C.  340,  where  the 
relation  of  trustee  and  cestui  que  trust  did 
not  exist,  the  court  below  made  an  order 
that  the  Judgment  debtor  should  pay  Into 
court,  on  a  day  certain,  the  amount  of  the 
Judgment.  This  court  held  that  the  order 
was  void,  because  of  the  want  of  power 
to  make  It  In  that  case  the  «>nrt  said: 
"Under  the  old  equity  system  the  chancel- 
lor had  power  to  order  one  who  held  the 
legal  title  In  trust  for  another  to  execute 
a  deed.  So  he  had  power  to  order  a  defend- 
ant who  held  a  fund  in  trust,  whether  it 
consisted  of  bonds  or  money,  to  pay  "the 
funds"  Into  court,  to  the  end  that  the  fund 
should  be  put  under  the  protection  of  the 
court.  This  power  the  court  still  has  under 
the  new  system  In  all  cases  where  there  is 
the  relation  of  trustee  and  cestui  que  trust, 
and  the  land  or  the  fund  is  in  contemplation 
of  a  court  of  equity    the  property  of  the 


plaintur  in  an  action  broogtat  to  oiforce  the 

equity,  and  an  order  made  for  the  execu- 
tion of  a  deed  on  the  payment  of  the  fund 
into  court  Is  a  lawful  order,  within  the 
meaning  of  Battle's  Revlsal,  a  24,  {  1,  snbd. 
4."  Code,  i  648,  subd.  4.  The  Judge  below 
properly  overruled  the  second  conclnslon  of 
law  of  the  referee  allowing  the  counterclaim 
of  the  defendants  set  up  in  their  amended 
answer.  Upon  the  facts  found  by  the  referee 
the  defendants,  as  a  matter  of  law,  were 
not  entitled  to  It  According  to  the  referee's 
finding,  the  counterclaim  embraced  a  tran- 
saction not  connected  with  the  subject  of 
the  action,  the  plaLntlCTs  had  no  connection 
with  it,  nor  ever  had,  and  it  was  for  a  tort 
against  other  persons  than  the  plaintiffs.  All 
of  the  exceptions  filed  by  the  defendants  to 
the  findings  of  fact  by  his  honor  were  filed 
too  late  They  were  not  put  In  until  after 
the  court  had  adjourned  for  the  term.  Bat- 
Ue  V.  Mayo,  102  N.  C.  413,  9  S.  E.  3S1:  Lowe 
V.  Elliott,  107  N.  C.  719,  12  S.  E.  383.  The 
Judgment  of  the  court  below  Is  affirmed,  ex- 
cept tliat  part  of  it  which  adjudges  "that 
the  said  W.  H.  S.  Bttrgwyn,  treasurer,  be, 
and  he  is  hereby,  ordered  and  directed  to 
satisfy  the  plaintiffs'  said  recovery,  and  the 
costs,  by  paying  the  same  out  of  the  said 
assets."  The  plaintiffs  may,  however,  at 
once  examine,  as  under  the  chapter  of  the 
Code  entitled  "Proceedings  Supplementary 
to  the  Execution,"  W.  H.  S.  Burgwyn  and 
the  other  directors  of  defendant  corporation, 
or  any  other  persons  who  may  have  any  as- 
sets of  defendant  corporation  In  their  bands 
or  under  their  control,  without  any  further 
proceedings,  as  It  appears  from  the  com- 
plaint and  answer  In  this  case  and  the  proof 
that  the  defendant  company,  through  Bur- 
gwyn, its  treasurer,  either  received  or  ought 
to  have  received,  at  the  time  of  the  sale  of 
the  defendant  corporation's  property  and 
franchise,  an  amount  from  that  sale  more 
than  the  Judgment  recovered  In  this  action, 
and  that  there  is  no  other  creditor,  nor  Is 
there  any  other  property  of  the  defendant 
corporation.    Modified  and  affirmed. 


DURHAM  CONSOLIDATED  LAND  &  IM- 
PROVEMENT CO.  V.  GUTHRIE  et  al. 
(Supreme  Court  of  North  Carolina.    May  16, 
1893.) 

BiLLB  OP  Laud  —  Parol  Costbact— Repcdiatios 
Bi  VsNnEE— Recovebt  op  Moxei  Paid. 

1.  Under  Code,  5  1554,  which  requires  con- 
tracts for  the  sale  of  land  to  be  in  writine,  signed 
by  "the  patty  to  be  charged  therewith,  a  con- 
tract signed  by  the  vendor  only  binds  him,  but 
not  the  vendee. 

2.  Where  a  parol  contract  for  the  sale  of  land 
Is  repudiated  by  the  vendor,  the  vendee  may  re- 
cover the  amount  he  has  paid  thereunder. 

3.  A  parol  contract  for  the  sale  of  land  is 
void  only  at  the  instance  of  the  party  who  is  en- 
titled to  and  who  does  plead  the  ctatnte  of 
frauds. 

4.  Where  the  vendee  in  a  parol  contract  tot 
the  sale  of  land  repudiates  the  same,  he  cannot 
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fecorer  money  paid  tbttNonder  ficom  ibfi  Tendor, 
who  is  able  and  willing  to  perform  1^  part  of  the 

aereement. 

5.  Where  the  Tendee  in  a  parol  contract  for 
the  sale  of  land  repudiates  the  same,  he  cannot, 
in  an  action  brought  12  mcmtha  thoeafter,  recov- 
er money  paid  on  such  contract,  though  the  Ten- 
dor  has  disposed  of  the  property,  and  is  therefore 
ncable  to  convey  to  the  vendee. 

Appe&lB  from  superior  court,  Durham  coqd- 
ty;   Brown,  Judge. 

Action  by  the  Durham  Consolidated  Land 
&  Improvement  Company  against  W.  A.  Uuth- 
rie  and  others  for  money  due  on  account  De- 
fendants set  up  a  counterclaim.  From  a 
Judgment  against  plaintiff  on  its  claim,  and 
in  favor  of  defendants  for  $330  on  their 
counterclaim,  plaintiff  and  defendants  ap- 
peal.   Affirmed  on  both  appeals. 

The  defendants  bad  contracted  with  Fow- 
ler, Ferrell  &  Hiclcs  for  certain  lands  in 
Durliam  county,  and  held  their  bonds  for 
title  when  the  purchase  money  was  imid. 
In  1S90  the  plaintiff  and  defendants  enter- 
ed into  the  following  agreement,  marked 
"Elxhlbit  B,"  concerning  the  same  lands: 
"October  1,  1890.  To  the  Durham  Consoli- 
dated Land  &  Improvement  Company:  We 
will  let  you  talce  the  property  at  the  actual 
cost  to  us,  and  on  the  same  terms  as  we 
bought  it.  which  are  aliout  as  follows:  Cash 
payments,  $2,500;  $4,276  in.  one  year  from 
date  of  our  purchase;  $1,600  in  eighteen 
months  from  date  of  our  purchase.  About 
$3,000  of  these  time  payments  Is  at  6  j(  Inter- 
est; the  balance  at  8  i.  You  are  to  be  at 
all  expense  of  advertising  and  selling  the 
pro];>erty,  and  putting  it  In  proper  condition 
for  sale  to  the  best  advantage,  by  opening 
streets  and  malcing  whatever  invprovements 
is  necessary  to  sell  the  property  in  one 
year  from  date;  and,  after  deducting  the 
actual  expenses  only  from  the  proceeds  of 
sale,  the  remainder  of  the  proceeds  is  to  be 
equally  divided  between  us  and  yourselves. 
{Signed]  S.  T.  Morgan,  for  Guthrie,  Carr 
and  Morgan."  The  plaintiff  accepted  the 
above  proiWBition;  paid  the  cash  sum  of 
$2,500;  took  possession  of  the  lands,  cut 
and  carried  away  wood,  trees,  etc.;  received 
rents;  and  remained  in  possession  for  more 
than  12  months.  In  March,  1892,  the  de- 
fendants notified  the  plaintiff  tliat  they  (de- 
fendants) were  sued  by  Ferrell  for  his  money 
then  Just  due,  and  added:  "We  request  you 
to  comply  with  the  terms  of  our  contract 
with  you,  and  make  payment  of  the  pur- 
chase money,  and  take  title  deeds  for  all 
the  property."  Nothing  niore  was  paid  or 
done  by  the  plaintiff,  and  in  the  spring  of 
1S!)2  the  defendants  resumed  possession  of 
the  lands.  Afterwards  the  plaintiff  demand- 
ed that  the  $2,500  be  paid  back,  which  was 
refused  by  defendants.  In  September,  1883, 
the  plaintiff  commenced  this  action  to  recov- 
er the  $2,500,  and  filed  its  complaint,  which 
the  defendants  answered,  and  set  up  a  coun- 
terclaim for  the  value  of  wood,  timber,  rent, 
etc.,  received  during  the  plaintiff's  posses- 


sion. His  honor  submitted  these  issues:  "(1) 
Are  the  defendants  Indebted  to  the  plaintiff; 
if  so,  in  what  sum?  No.  (2)  What  is  the 
value  of  the  timl>er  and  rents  received  by 
the  plaintiff  from  the  lands  described?  $330." 
The  court  rendered  Judgment  in  favor  of 
the  defendants  according  to  the  verdict,  and 
each  party  apipealed. 

F.  H.  Busbee  and  Shepherd,  Manning  & 
Fousbee,  for  plaintiff.  J.  W.  Graham  and 
Boone  &  Boone,  for  defendants. 

FAIROLOTH.  O.  J.  We  find  from  an  ex- 
amination of  the  record  that  the  main  ques- 
tion is,  can  the  plaintiff  recover  back  the 
$2,500,  paid  in  part  performance  of  the 
agreement  set  out  in  the  statement  of  the 
case?  The  action  doea  not  seek  to  mforce 
the  contract,  but  to  recover  Iwck  the  money 
paid;  and  the  complaint  alleges  that  the 
written  agreement  la  defective  in  its  de- 
scriptive part,  and  is  therefore  void  by  the 
statute  of  frauds,  and  cannot  be  enforced 
against  the  defendants  by  a  bill  for  specific 
performance.  The  defendants  answer,  and 
say:  When  you  perform  your  agreement, 
we  are  ready,  willing,  and  able  to  perform 
our  part,  by  giving  you  good  fee-simple 
deeds,  according  to  the  true  iMundaries, 
which  are  well  known  to  and  recognized  by 
you,  by  reason  of  your  acceptance  and  pos- 
session of  the  lands  for  more  than  12 
months.  The  plaintiff's  position  rests  upon  a 
misconception  of  the  statute  of  frauds  (Codn. 
I  1554).  The  statute  only  requires  that  the 
contract  shall  be  in  writing,  and  signed  by 
"the  party  to  be  charged  therewith."  Ho 
that  if  A.  contracts  in  writing  to  sell  a  tract 
of  land  to  B.,  whose  promise  to  pay  is  not 
in  writing,  A.  would  be  bound  to  perform, 
but  B.  would  not,  if  he  saw  proper  to  avail 
himself  of  the  statute.  Love  v.  Welch,  87 
N.  C.  200,  2  8.  B.  242.  If  A.  and  B.  contract 
for  the  sale  of  land  by  parol,  and  the  vendor 
elects  to  repudiate  the  contract,  the  vendee 
may  recover  back  the  amount  he  has  paid 
under  the  contract.  Wllkie  v.  Womble,  80  N. 
C.  254.  A  parol  contract  for  land  is  not 
void,  except  at  the  instance  of  the  party  who 
Is  allowed  to  and  does  plead  the  statute, 
and  neither  party  who  repudiates  the  con- 
tract can  take  any  advantage  or  benefit  un- 
der it.  The  repudiator  is  left  In  the  condi- 
tion in  which  he  finds  himself  at  the  time 
of  the  abandonment  The  plaintiff  cannot 
recover  in  assumpsit,  t>ecause  it  is  admitted 
that  it  bad  a  special  contract  and  so  long 
as  It  exists  it  cannot  fall  back  on  the  com- 
mon counts.  The  cases  of  Green  v.  Bailroad, 
77  N.  C.  95,  and  Foust  v.  Shoffner,  Phil.  Eq. 
242,  are  on  "ail  fours"  with  the  case  before 
us.  In  the  first  case,  it  was  agreed  verbally 
that  defendant  would  convey  a  certain  tract 
of  land  to  the  plaintiff  as  soon  as  he  would 
deliver  to  defendant  an  agreed  number  of 
cords  of  wood.  Plaintiff  delivered  a  part  of 
the  wood,  and  quit  and  sued  defendant  for 
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the  value  of  bo  much  wood  as  he  bad  de- 
livered. Defendant  said,  "I  am  ready  aod 
able  to  give  you  a  good  title  to  the  land  as 
soon  as  you  perform  your  part  of  the  con- 
tract," and  the  court  held  that  plaintiff  could 
not  recover.  It  was  conceded  that  defend- 
ants had  otherwise  disposed  of  the  land  be- 
fore this  action  was  begun,  and  it  waa  urged 
by  counsel  that,  inasmuch  as  defendants 
were  not  in  a  position  to  convey  the  title 
to  plaintiff  at  that  time,  therefore  the  plain- 
tiff ought  to  recover.  That  argument  is  with- 
out force,  because  it  ignores  the  fact  that 
more  than  12  months  prior  thereto  the  plain- 
tiff, np<Hi  demand,  had  failed  to  perform  Ita 
obligation  then  past  due,  and  it  would  have 
been  unreaaonable  to  require  defendants  to 
bold  their  property  in  an  unproductive  state 
nntu  It  suited  the  pleasure  of  the  plaintiff  to 
make  the  first  move.  We  think  it  unneces- 
sary to  consider  the  numerous  other  points 
raised  at  the  trial  and  on  the  argument,  for, 
assuming  each  and  every  one  of  tliem  in 
favor  of  the  plaintiff,  with  the  question  above 
settled  as  it  is,  the  result  would  be  the  same. 
Judgment  affirmed. 

In  Defendants'  Appeal  In  Same  Case. 

This  appeal  la  dependent  upon  the  same 
facta  as  are  found  in  the  plaintiff's  appeal. 
The  defendants  recovered.  In  the  opinion  of 
the  Jury,  the  value  of  the  actual  damages  to 
their  property,  and  asked  for  the  profits 
which  they  thought  would  have  been  real- 
ized If  the  plaintiff  had  pressed  its  specu- 
lations with  more  energy,  in  accordance  with 
the  agreement  His  honor  thought  these  were 
too  uncertain  and  too  near  out  of  sight, 
and  In  this  we  agree  with  him.    Affirmed. 


BALSLEY  V.  BALSLEY  et  al. 

(Supreme  Court  ot  North  Carolina.     May  16, 

1885.) 

SCIT  TO  COHSTRUB  WlLI^-jDBMDIOTION  —  ObaITT 
OF  FUKTHER  RSLIKr. 

1.  The  8aperior  conrt  has  jnTisdiction  of  a 
rait  by  an  administrator  for  the  construction  of 
the  will  whtn  the  administrator  hai  the  peraonal 
asiieta  in  hand,  ready  for  distribution,  and  the 
will,  while  providing  for  an  equal  distribution  of 
the  estate,  does  not  clearly  show  whether  tlie 
debts  of  the  distributees  are  teleased,  or  are  to 
be  included  as  a  part  of  the  personal  assets  for 
distribution. 

2.  A  court  of  equity,  having  properly  taken 
jurisdiction  of  a  suit  to  construe  a  will,  may  or- 
der a  valuation  of  the  real  estate,  if  this  is  nec- 
essary in  order  to  afford  complete  relief,  though  it 
inrolre  the  granting  of  a  remedy  ordinarily  grant- 
ed in  a  spcdal  proceeding. 

Appeal  from  superior  court,  Guilford  county; 
Hoke,  Judge. 

Action  by  T.  E.  Balsley,  executor,  against 
William  6.  Balsley  and  others,  for  the  con- 
struction of  a  will.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

MacRae  &  Day,  for  appellants.  Dlllard  & 
King  and  Sheplierd  &  Busbee,  for  appellee. 


AVE^T,  J.  The  frequent  iOlng  ot  bUls. 
under  the  old,  and  institutions  of  actions  io 
the  nature  of  bills  in  equity  under  the  new, 
practice,  by  executors  and  truKtees,  against 
those  entitled  to  the  beneficial  interests,  for 
the  purpose  of  obtaining  a  constructlan  of 
wills,  Iiave  led  to  the  thorough  crystallization 
of  the  leading  principles  governing  causes  of 
tuts  kind. 

1.  Only  such  questions  will  be  determined 
by  the  court  as  it  is  necessary  to  settle  in  or- 
der to  protect  the  fiduciary  in  the  discbarge 
of  his  present  duty.  Tyson  v.  Tyson,  100  N. 
C.  860,  6  S.  E.  707;  Tayloe  v.  Bond,  Buab. 
Eq.  6. 

2.  The  courts  will  not  assume  Jurisdiction, 
ttrcept  where  there  is  a  present  existing  ques- 
tion of  right  to  be  acted  upon,  the  determina- 
tion of  which  can  now  be  made  the  subject- 
matter  of  a  decree.  They  will  not  advise  as 
to  the  past  conduct  of  an  executor,  nor  as  to 
the  future  and  contingent  rights  of  legatees. 
Taykte  v.  Bond,  supra;  Little  v.  Thome,  m 
N.  G.  00. 

8.  The  trustee  who  seeks  advice  as  to  the 
disposition  ot  property  or  the  distribution  of 
a  fund  must,  as  a  rule,  have  it  in  his  ixis- 
sesslon,  so  that  the  order  of  the  court  may  be 
carried  out  Perkins  v.  Caldwdl,  77  N.  G. 
438. 

While  the  advisory  jurisdiction  of  tbe  courts 
cannot  be  Invoked  to  eUdt  an  opinion  or  an 
abstract  questioa,  yet,  where  the  court  has 
properly  taken  cognizance  of  a  case  for  tbe 
settlement  of  another  controverted  point,  for 
the  proper  determination  of  which  it  Indden- 
tally  becomes  necessary  to  place  a  constmc- 
tlon  on  a  will,  the  courts,  acting  upon  a  fa- 
miliar rule  of  equity  practice,  make  an  excep- 
tion to  tbe  general  rule.  Little  v.  Thome,  su- 
pra. The  executor  had  In  band  the  sum  of 
f5,727.47,  arising  from  the  sale  of  tbe  persona] 
property  after  paying  the  debts  of  the  tes- 
tator and  tbe  costs  of  administration.  Tbe 
leading  pmpose  of  the  testator  to  make  an 
equal  division  of  all  of  his  estate,  real  and 
personal,  except  a  specific  legacy  of  $500,  left 
In  trust  for  his  granddaughter,  Mary  B.  Atkin- 
son, is  clearly  expressed  in  Hie  will,  and  must 
be  carried  out  if  It  is  in  the  power  of  tbe  caort 
to  do  so.  Lasslter  v.  Wood,  88  N.  G  380; 
King  V.  Lynch,  74  N.  0.  364;  Alexander  v. 
Summey,  06  N.  C.  577.  There  was  no  intent 
expressed  to  treat  as  advancements  the  in- 
debtedness of  his  children,  nor,  on  the  other 
band,  to  have  any  such  debt  left  out  of  an 
account  of  advancements  or  released.  Tbe  de- 
fendant Charles  T.  Balsley,  one  of  the  aons 
of  the  testator,  was  indebted  to  the  estate  in 
the  aggregate  sum  of  $2,885.87,  with  interest 
on  various  smaller  sums,  making  up  that  ag- 
gregate from  various  dates.  His  creditors, 
who  are  defendants,  and  who  appealed  from 
the  Judgment  of  the  court,  contended  that  thr 
indebtedness  of  Charles  ought  not  to  be  added 
In  order  to  arrive  at  tbe  aggregate  value  of 
tbe  real  and  personal  property,  tnd  make  an 
equal  division  of  the  same,  but  that,  tearing 
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hla  indebtedneas  ont  of  the  estimated  ralne  of 
the  whole  estate,  Charles  was  entitled  to  re- 
ceive one-fourth.  The  executor  was  advised 
that  the  amount  of  this  indebtedness  should  oe 
added  to  ascertain  the  value  of  the  estate,  and 
deducted  from  the  one-fourth  thereof  in  de- 
termining the  amount,  If  anything,  coming  to 
Charles.  When  the  executor  sought-  to  dis- 
tribute the  trust  fund  arising  from  the  sale 
of  the  personalty,  and  left  after  the  payment 
of  debts  and  expenses,  he  was  confronted 
with  some  controverted  questions,  about  which 
he  had  a  right  to  ask  the  advice  of  the  court 
for  his  own  present  protection.  But,  If  the 
Indebtedness  of  Charles  was  to  be  charged 
against  him  as  an  advancement,  the  executor 
could  not  determine  without  some  authorita- 
tive valuation  of  the  entire  real  estate  wheth- 
er, after  deducting  the  debt  from  one-fourth  of 
the  aggregate  sum  ascertained  by  adding  to- 
gether the  balance  in  hand  arising  from  the 
sale  of  the  personalty,  the  sums  due  from 'the 
heirs  and  distributees,  and  theestimated  value 
of  the  real  estate,  there  would  be  any  excess 
on  hand  due  to  Charles.  Then,  if  there  should 
be  any  excess,  it  would  become  necessary  to 
know  what  portion,  If  any,  should  be  treated 
as  exempt  from  his  debts,  and.  If  treated  as  a 
homestead,  how  the  fund  should  be  disposed 
of  for  the  benefit  of  Charles  and  his  creditors. 

But  the  defendants  assign  as  error  the  order 
that  the  land  be  sold  for  the  purpose  of  mak- 
ing an  equal  distribution  under  the  will.  It 
is  declared  by  the  court  in  express  terms, 
however,  that  it  was  made  "by  consent  of  par- 
ties"; and  It  is  manifest,  therefore,  that  no 
exception  can  be  taken  to  the  sale  at  this  late 
day.  So  the  whole  fund  is  now  In  hand,  and 
it  remains  to  determine  what  interest  Charles 
or  suck  of  the  defendants  as  are  Jils  creditors 
have  In  Its  distribution. 

We  think  that  the  motion  to  dismiss  for 
want  of  Jurisdiction  was  properly  refused. 
The  executor  set  forth  facts  sufficient  to  show 
that  he  had  a  right  to  a^  the  advice  of  the 
court  as  to  the  distribution  of  the  fund  already 
in  hand,  and,  when  It  was  made  to  appear 
that  the  advice  could  not  be  given  without 
first  ascertaining  and  determining  the  value 
of  the  real  estate,  the  court,  havhig,  in  the  ex- 
ercise of  its  equitable  Jurisdiction,  once  taken 
rightful  cognizance,  was  empowered  and  re- 
qolred  to  afford  complete  relief,  even  though 
it  Inddentally  Involved  the  granting  of  a  rem- 
edy ordinarily  administered  by  the  court  in  a 
special  proceeding.  We  have  seen  that,  where 
the  court  takes  cognizance  for  a  dlCterent  pur- 
pose. It  will  Incidentally  construe  a  will  in 
order  to  afford  the  relief  to  which  a  party  Is 
entitled;  and  so.  In  the  case  at  bar,  the  court, 
finding  It  necessary  to  determine  the  value  of 
the  land,  was  authorized  to  have  It  ascertained 
In  the  way  provided  by  law.  We  are  relieved 
from  the  necessity  of  determining  whether 
the  heirs  could  have  Insisted  on  an  actual  par- 
tition of  the  land  by  commissioners  instructed 
to  ascertain  the  aggregate  value  of  it,  and,  If 
it  should  become  apparent  that  the  debt  of 


Charles  would  amount  to  more  than  the  valne 
of  a  share,  to  divide  It,  as  near  as  might  be 
practicable.  Into  three  equal  shares,  to  the 
other  heirs  entitled  under  the  will.  The  court, 
by  consent  of  all  parties,  ordered.  In  the  prog- 
ress of  this  litigation,  that  the  land  be  sold; 
and  the  fund,  which  stands  In  place  of  it.  Is 
now  subject  to  the  order  of  the  court.  Just  as 
the  residoe  of  the  proceeds  of  the  sale  of  per- 
sonalty has  been  from  the  filing  of  the  com- 
plaint. The  voluntary  consent  of  all  parties 
Interested  to  the  order  of  sale  likewise  dis- 
penses with  the  necessity  for  considering  or 
discussing  the  question  whether  the  terms  of 
the  will  are  such  as  to  give  the  executor,  by 
implication,  power  to  sell.  It  is  immaterial, 
in  view  of  the  assent  of  the  parties  to  the 
sale,  whether,  in  the  face  of  objection,  the 
executor  would  have  been  deemed  authorized, 
by  Implication,  to  sell  \n  order  to  carry  out 
the  leading  purpose  of  the  testator  to  make 
all  of  the  four  devises  equal,  or  whether,  In 
the  way  indicated,  some  of  the  devisees  might 
have  demanded  actual  partition.  If  Charies 
Balsley'a  Indebtedness  exceeds  his  share  of 
the  estate.  It  would  seem  that  the  court  pro- 
vided for  the  disposition  of  the  fund  in  the 
manner  pointed  out  as  proper  In  Vanstory  v. 
Thornton,  112  N.  C.  106,  17  S.  E.  066,  and 
the  cases  cited  by  the  Justice  who  delivered 
that  opinion.    We  think  there  was  no  error. 


PABKBB  V.  BEASLBY  et  nx. 

(Sapreme  Court  of  North  Carolina.     Mardi  12, 

1885.) 

MoKTGAOE— Epvect  or  Tender — Lux. 

1.  The  tender  by  a  mortgagor  of  the  amount 
due  upon  a  mortKaKe,  after  matupty,  without 
payment  into  court.  atODR  interest  and  costs  after 
tender,  bat  does  not  discbarge  the  lien  of  the 
mortgage. 

2.  An  action  for  posaession  of  land  on  de- 
fault in  a  mortgage,  or  for  judgment  for  the 
debt  to  be  disduuged  opon  surrender  of  tiie  land 
or  its  sale  under  order  of  court,  to  which  defend- 
ant pleads  a  discbarge  of  the  lien  by  tender  and 
refusal,  and  asks  that  the  mortgage  be  declared 
satisfied,  is  an  action  for  equitable  reUef. 

Appeal  from  superior  court,  Hertford  coun- 
ty;   Armfield,  Judge. 

Action  by  A.  D.  Parker  against  3.  N. 
Beasley  and  wife.  From  a  Judgment  for 
plaintiff,  defendants  appeaL    Affirmed. 

The  defendants,  J.  N.  Beasley  and  wife, 
Mary  A.  Beasley,  borrowed  money,  and 
gave  their  promissory  note  for  the  same, 
payable  to  R.  E.  Beale,  on  January  1,  1890, 
and  executed  a  mortgage,  duly  probated  and 
recorded,  on  a  certain  tract  of  land  belong- 
ing to  said  Mary,  to  said  R.  E.  Beale,  to  se- 
cure the  payment  of  their  said  note,  with 
the  usual  power  of  sale  in  case  of  default 
in  such  payment;  and  on  the  14th  of  April, 
1891,  said  Beale  assigned  the  note  to  the 
plaintiff.  On  the  28th  of  October,  1891, 
Beale,  the  mortgagee,  offered  said  land  for 
sale  under  the  power  and  according  to  the 
provisions  of  sold  mortgage,  when  the  plain- 
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tiff  bid  It  off,  and  offered  to  pay  by  Bnrren- 
derlng  his  note  and  mortgage.  Tbe  mort- 
gagee declined  to  make  a  deed,  and  the  de- 
fendants did  not  pay  the  money.  The  de- 
fendants, on  the  27th  of  October,  1891,  or  on 
the  day  of  said  sale,  tendered  to  the  plaln- 
tifTs  authorized  attorney  tbe  amount  of 
principal,  interest,  and  cost  then  due,  which 
was  refused  by  said  attorney.  It  was  found 
by  the  Jury  that  there  was  no  sale  under 
the  power  In  said  mortgage,  and  that  the 
tender  was  made  as  stated.  On  the  30th  of 
September,  1892,  the  plaintiff  Instituted  this 
action  (1)  for  possession  of  the  land;  (2)  for 
judgment  against  defendants  for  tbe  amount 
of  said  note,  "to  be  discharged  upon  the  sur- 
render of  the  said  land  or  the  sale  thereof 
under  an  order  of  the  court,  and  for  costs 
and  any  other  necessary  relief."  The  de- 
fendants filed  an  answer,  arerrlng,  among 
other  things,  that  on  the  said  27th  of  Octo- 
ber, 1881,  the  defendants  legally  tendered 
the  amount  then  due  the  plaintiff  to  his  at- 
torney, which  was  refused.  The  defend- 
ants prayed:  First,  that  plaintiff  recover 
judgment  only  against  the  defendant  J.  N. 
Beasley,  and  for  the  amount  due  on  October 
27,  1891,  the  date  of  said  tender;  second, 
that  said  land  be  discharged  from  any  lia- 
bility for  the  payment  of  said  note,  and 
that  said  mortgage  be  declared  satisfied. 
At  the  trial  the  plaintiff  had  judgment  for 
the  amount  of  his  note,  with  Interest  and 
costs  which  were  due  on  the  said  day  of 
tender,  and  declaring  said  judgment  to  be  a 
lien  upon  said  mortgaged  land,  with  an  or- 
der that  after  90  days  the  said  land  be  sold 
to  satisfy  said  judgment,  and  to  pay  over 
any  balance  to  defendants.  To  this  judg- 
ment the  defendants  excepted,  "because  the 
court  declined  to  hold  that  the  tender  dis- 
charged the  Hen  of  the  mortgage  on  the 
land,"  and  appealed. 

B.  B.  Winborne,  for  appellants.  L.  L. 
Smith,  for  appellee. 

FAIIICLOTH,  0.  J.  A.  makes  a  promis- 
sory note  to  B.  for  borrowed  money  payable 
on  a  day  certain,  and,  to  secure  it,  he  and 
his  wife  give  B.  a  mortgage  on  land,  duly 
registered,  and  the  money  Is  used  in  im- 
proving the  mortgaged  premises.  After  ma- 
turity of  the  debt,  and  before  any  sale  or 
foreclosure  proceedings  begun,  the  mortga- 
gor tenders  to  the  mortgagee  the  amount 
then  due,  principal.  Interest,  and  costs  then 
incurred,  and  the  mortgagee  refuses  to  accept 
the  tender  and  surrender  his  note  and  mort- 
gage. Does  this  tender  discbarge  the  lien 
on  the  mortgaged  land?  The  above  state- 
ment discloses  the  only  question  presented 
in  the  record  in  the  present  action.  It  does 
not  appear  tliat  the  money  tendered  was 
deposited  anywhere,  nor  that  it  was  kept 
ready  for  the  plaintiff  In  case  of  demand, 
nor  that  it  was  tendered  at  the  trial.  The 
plaintiff  instituted  this  action  for  possession 


of  the  land,  and  to  recover  ft  Jndgment  on 
the  note,  and  for  a  decree  condemning  and 
ordering  said  land  to  be  sold  to  satisfy  his 
judgment  The  defendants  pleaded  their 
tender,  among  other  things,  and  relied  on  it 
as  a  discharge  of  the  mortgage  lien.  At  tbe 
trial  the  plaintiff  had  judgment  for  the 
principal  money  and  interest  and  cost  prior 
to  the  day  of  tender,  and  also  on  order  to 
sell  the  land  to  satisfy  the  judgment  Tbe 
defendant  Beasley  excepted,  ''because  tbe 
court  declined  to  hold  that  the  tender  dis- 
charged the  lien  of  the  mortgage  on  the 
land,"  and  appealed.  The  effect  of  a  legal 
tender  In  case  the  security  had  been  wholly 
personal  Is  not  presented,  and  we  express  no 
opinion  on  that  question;  nor  la  the  effect 
of  a  tender  made  before  or  at  maturity 
(called  the  "law  day"  in  case  of  a  mortgage 
security)  presented. 

We  are  not  aware  tliat  the  qnestlon  now 
before  us  has  ever  been  directly  presented 
to  this  court  In  some  of  our  sister  states, 
either  by  statute  or  judicial  ruling,  the 
mortgage  lien  is  held  to  be  only  a  mere  se- 
curity or  pledge,  with  the  title  remaining  In 
the  mortgagor,  and  that  a  tender  kept  in- 
tact discharges  the  lien,  and  in  some  that 
the  debt  la  discharged  because  the  condltinn 
of  the  mortgage  contract  is  performed,  and 
that  the  title  of  tbe  mortgagor  Is  complete 
without  reconveyance  or  other  equivalent 
act  This  is  the  result  of  the  harsh  rule  of 
the  common  law.  But  in  those  states,  if  the 
mortgagor  should  call  on  the  court  of  chan- 
cery to  remove  the  cloud  on  his  title,  or  to 
work  out  any  other  object  be  is  required  to 
pay  tbe  debt,  on  the  principle  that  he  must 
do  equity  If  he  asks  for  it  In  the  state  of 
New  York,  "after  several  cases  much  consid- 
ered, it  waa  finally  settled  by  a  divided 
court  in  Kortrlght  v.  Cady,  21  N.  T.  343, 
that  a  tender,  although  not  kept  good,  made 
after  tbe  law  day,  at  any  time  before  foreclo- 
sure, discharges  tbe  lien.  In  a  few  other 
states  the  same  doctrine  prevails,  but  they 
all  rest  on  the  holding  that  the  mortgage  is 
a  mere  security  or  pledge,  wltboat  any  legal 
title  In  the  mortgagee.  The  several  deci- 
sions in  such  states  present  various  phases 
of  the  question.  In  New  York,  In  Tuthill  v. 
Mon-is,  81  N.  Y.  99,  which  was  an  action  to 
restrain  a  sale  and  to  have  the  mortgage 
canceled  of  record,  on  the  ground  that  tbe 
amount  of  the  mortgage  had  been  duly  ten- 
dered and  refused,  the  court  say:  "A  party 
coming  Into  equity  for  affirmative  rello! 
must  himself  do  equity,  and  this  would  re- 
quire that  he  pay  the  debt  secured  by  the 
mortgage  and  the  costs  and  Interest,  at 
least  up  to  the  time  of  the  tender.  The 
most  that  could  be  equitably  claimed  would 
be  to  relieve  the  debtor  from  the  payment  of 
Interest  and  cost  subsequently  accruing. and. 
to  entitle  him  to  this  relief,  he  should  bare 
kept  bis  tender  good  from  the  time  it  w.is 
made."  And  there  are  many  similar  ded 
sions  In  those  states. 
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But  It  l8  claimed  that  the  present  action  Is 
not  one  for  equitable  relief.  We  think  this 
Is  a  misapprehension.  It  is  true  that  It  is 
an  action  for  possession,  for  judgment  for 
the  amount  of  the  debt,  "to  be  discharged 
upon  the  surrender  of  the  said  land,  or  the 
sale  thereof  under  an  order  of  the  court, 
and  for  costs  and  any  other  necessary  relief"; 
and  the  defendants,  after  pleading  tender  and 
refusal,  pray  the  court  "that  said  land  be 
discharged  from  any  liability  for  the  pay- 
ment of  said  note,  and  that  said  mortgage 
be  declared  satisfied."  Here  both  parties 
are  asking  the  conrt  to  do  things  which  a 
court  of  law  could  not  do.  Before  the  con- 
stitution of  1868,  neither  party  could  get 
any  equitable  relief  except  by  a  bill  In  equi- 
ty, but  under  that  constitution  and  the  Code 
either  party  can  assert  and  obtain  his  equi- 
table relief  in  any  action  at  law  by  the  oth- 
er party,  thus  expediting  business  and  sav- 
ing costs;  and  the  moment  either  party,  by 
bis  pleadings,  sets  out  and  asks  equitable 
relief,  the  court  of  equity  acquires  jurisdic- 
tion, clears  the  debt,  and  adjusts  all  equi- 
ties between  the  parties;  and  this  view 
clearly  embraces  the  present  case.  In  a 
much  larger  number  of  the  states  we  think 
the  rule  is  different  from  that  in  New  York. 
In  North  Carolina  the  mortgagee  has  the  le- 
gal estate,  and  the  mortgagor  Is  the  equi- 
table owner.  Until  the  day  of  redemption 
Is  past,  he  may  pay  the  money  according  to 
the  proviso  In  the  contract,  and  avoid  the 
conveyance  at  law,  and  this  is  termed  his 
legal  right  of  redemption.  After  the  day  of 
redemption  is  past,  he  has  still  an  equity  of 
redemption,  which  is  a  continuance  of  his 
old  estate.  Hemphill  v.  Ross,  66  N.  C.  477; 
Coleb.  Coll.  Secur.  {  157,  says  there  are  few 
states  where  the  mortgage  Is  regarded  as 
merely  subsidiary  to  the  debt,  an  incident 
to  the  principal,  the  shadow  which  follows 
and  depends  upon  the  substance.  "This  Is 
not  the  view  taken  in  this  state  of  these 
relations,  nor  is  It  In  harmony  with  the  gen- 
eral course  of  adjudications  elsewhere.  The 
note  is  the  personal  obligation  of  the  debtor. 
The  mortgage  is  a  direct  appropriation  of 
property  to  Its  security  and  payment."  Cape- 
hart  V.  Dettrlck,  91  N.  C.  344.  353.  The  mort- 
gagee may  at  any  time  take  or  recover  pos- 
session of  the  mortgaged  land,  unless  ex- 
pressly forbidden  by  the  terms  of  the  deed 
or  by  necessary  implication.    1  Jones,  Mortg. 

With  this  view  of  the  mortgagee's  estate 
and  Its  Incidents,  ^hat  is  the  effect  of  the 
tender  relied  on  In  this  case?  Does  It  dis- 
cbarge the  lien?  The  burden  of  showing 
tender  and  refusal  Is  on  the  party  pleading 
tt.  The  defendants  can  derive  no  benefit 
from  their  plea  of  a  tender,  because  It  is  not 
accompanied  by  a  payment  into  court  of  the 
amount  admitted  to  be  due.  State  v.  Briggs, 
65  N.  0.  158.  We  have  also  omitted  to  notice 
-tbat  a  plea  o!  tender  is  incomplete  unless 
Accompanied  by  a  payment  of  the  sum  ten- 


dered into  court  Terrell  v.  Walker,  Id.  91. 
It  was  insisted  that  in  the  opinion  of  Pear- 
son, C.  J.,  In  Capeheart  v.  Biggs,  77  N.  C. 
264,  by  the  expression,  "The  plaintiff  might 
Invalidate  a  sale  made  under  the  power  by 
proof  that  before  the  sale,  or  even  on  the 
day  of  sale,  he  tendered  the  balance  due 
with  the  expenses  Incurred,"  we  must  as- 
sume that  he  meant  a  tender  kept  good  by 
payment  Into  court,  especially,  as  in  Cope  v. 
Bryson,  1  Wlnst.  112,  he  had  already  said 
that  defendant  must  plead  "tender  and  re- 
fusal and  'always  ready,'  and  pay  the  mon- 
ey into  court,  and  take  a  rule  on  the  plain- 
tiff to  take  It  or  proceed  further  at  his  peril." 
In  Shields  v.  Lozear,  34  N.  J.  Law,  496,  it  is 
held:  "But  an  unaccepted  tender  of  the 
mortgage  money,  made  after  the  day  pre- 
scribed in  the  moatgage,  will  not  affect  the 
lien  of  the  mortgage  on  the  land.  It  Is  nei- 
ther performance  of  the  condition  nor  iMy- 
ment  or  satisfaction  of  the  debt  Its  only 
effect  will  be  to  stop  the  running  of  Inter- 
est and  to  subject  the  mortgagee  to  the 
costs  of  a  redemption  by  bill  in  equity."  In 
BisseU  V.  Heyward,  96  U.  S.  580,  it  is  stated 
that  "to  have  the  effect  of  stopping  Interest 
or  costs,  a  tender  must  be  kept  good;  and 
it  ceases  to  have  that  effect  when  the  mon- 
ey Is  used  by  the  debtor  for  other  purposes." 
A  plea  of  tender  not  accompanied  by  profert 
In  curia  is  bad.  Soper  v.  Jones,  56  Md.  503. 
A  tender  after  default  does  not  discharge 
the  lien  of  a  mortgage,  although  sutttclent  in 
amount  Wheii  a  tender  is  made  after  the 
day,  it  should  be  kept  good.  Crain  v.  Mc- 
Goon  au.)  18  Am.  Law  Reg.  178;  Metritt 
T.  Lambert  7  Paige,  344;  Maynard  v.  Hunt 
5  Pick.  240;  Matthews  v.  Lindsay,  20  Fla. 
973.  A  tender,  to  prevent  the  running  of  in- 
terest must  be  continuing.  Using  the  mon- 
ey after  refusal  by  the  creditor  to  receive 
It  destroys  this  attribute  of  a  legal  tender. 
Gray  v.  Angler,  62  Ga.  590.  In  tender,  where 
the  money  is  brought  into  court  and  de- 
posited and  left  with  the  plaintiff,  he  is 
entitled  to  cost  only.  Shiver  v.  Johnson,  62 
Ala.  37.  A  tender  of  payment  to  be  effectu- 
al, must  be  kept  good,  and  be  ready  at  any 
time.  To  get  the  benefit  of  a  tender,  the 
money  must  be  placed  In  the  custody  of 
the  court,  so  that  It  may  be  awarded  to  the 
party  to  whom  it  rightfully  belongs.  Frank 
V.  Pickens,  69  Ala.  369.  The  general  rule  is 
that  in  a  plea  of  tender  it  must  be  accom- 
panied with  an  averment  that  the  defendant 
was  and  still  is  ready  to  pay  it  and  that  the 
money  is  produced  in  court  2  Greenl.  Ev. 
pt  4,  589.  The  payment  of  money  into  court 
is  anadmlssion  of  indebtedness  to  the  amount 
paid  in,  and,  whatever  may  be  the  result  of 
the  trial,  the  money  belongs  to  the  plaintiff, 
and  the  party  paying  It  in  loses  all  right  to 
It  25  Am.  &  Eng.  Enc.  Law,  943.  It  is  sel- 
dom that  a  case  of  absolute  refusal  after 
tender  Is  made  out,  for  it  is  generally  at- 
tended with  circumstances  that  explain  the 
refusaL 
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Upon  the  welgnt  of  current  authorities, 
and  upon  general  reasoning  and  a  due  re> 
grard  for  fair  dealing,  we  are  of  opinion  that 
the  defendants'  plea  of  tender  was  not  avail- 
able, except  to  stop  Interest  and  save  them 
costs  after  the  tender,  which  was  accorded 
to  them  at  the  trial.  To  decide  otherwise 
might  be  to  let  the  defendants  keep  their 
money,  discharge  the  security,  and  the  plain- 
tiff get  nothing  from  any  quarter.  This 
would  be  monstrous.  The  law  contemplates 
the  payment  of  Just  debts.  We  see  no  error 
In  the  Judgment  below.    Affirmed. 

CLARK,  J.  (dissenting).  The  defendants, 
whose  land  was  advertised  for  sale  under  a 
mortgage,  tendered  the  creditor's  attorney 
"all  that  was  due  and  all  costs."  The  attoi^ 
ney  refused  to  take  this,  unless  the  mortga- 
gor would  in  addition  pay  his  fee.  This  not 
being  done,  he  sold  the  land;  the  plaintiff 
bought,  and  brings  this  action  for  ejectment. 
The  question  presented  is  whether  this  tender 
discharged  the  lien,  not  the  debt;  for.  If  It 
did  not  discharge  the  mortgage,  a  purchaser 
at  a  sale  thus  made  under  It  would  acquire  a 
good  title,  and  mortgagors  In  such  cases 
would  be  at  the  mercy  of  the  exactions  of  the 
creditor  or  his  counsel.  This  not  only  would 
subject  mortgagors  to  a  liability  to  be  thus 
squeeced  rather  than  bear  the  annoyance  and 
additional  cost  of  a  sale  under  the  mortgage 
with  payment  of  the  commission  to  the  trus- 
tee for  selling,— of  itself  often  a  considerable 
burden,— but  frequently  the  exaction  would 
be  submitted  to,  rather  than  lose  the  oppor- 
tunity of  a  private  sale  to  a  party  who  might 
buy  the  land  If  dislncumbered.  If  a  tender 
by  the  mortgagor  of  the  full  amount  due  will 
not  discharge  the  lien,  but  the  acceptance 
thereof  by  the  mortgagee  Is  necessary  to 
have  that  effect,  then  the  mortgagee,  by  de- 
clining to  receive  the  payment,  can  (as  in  this 
case)  add  to  the  Hen,  by  his  own  wrongful 
act,  the  costs  of  the  sale  and  the  commission 
toe  selling,  unless  he  Is  minded  to  Waive  an 
actual  sale  by  receiving  payment  of  the  sum 
the  commissions  would  amount  to  In  addi- 
tion to  the  sum  Justly  due.  As  the  parties 
can  stipulate  for  the  rate  of  commission  for 
selling,  this  would  simply  repeal  the  usury 
law,  and  give  the  mortgagee  a  safe  and  sure 
mode  of  collecting  his  illegal  rate  of  Interest 

It  Is  true  that  In  the  present  ease  the  pur- 
chaser at  the  sale  was  the  holder  of  the  mort- 
gage, and,  recognizing  that  he  could  not  re- 
cover in  ejectment  under  a  purchase  at  a  sale 
made  under  these  circumstances,  he  changed 
front  on  the  trial,  and  asked  for  a  decree  of 
foreclosure.  Instead  of  a  Judgment  for  pos- 
session. But  the  principle  involved  Is  the 
same,  and  the  single  question  presented  is 
whether  a  tender  of  the  full  amount  due  on 
the  mortgage,  with  all  costs,  is  a  discharge 
of  the  lien.  The  hardship  which  would  re- 
sult from  holding  that  It  would  not  is  such 
as  must  be  apparent  to  a  court  of  equity 
which  looks  to  all  possibilities  of  oppression. 


There  are  no  direct  precedents  In  this  state, 
but  the  overwhelming  weight  of  authority 
elsewhere  is  that  such  tender  in  full  would 
discharge  the  lien,  leaving,  of  course,  the 
debt  still  valid.  The  carefully  written  Ameri- 
can &  English  Encyclopedia,  which  puts  in- 
to Its  text  the  prevailing  and  better  doctrine, 
citing  the  minority  decisions  In  the  note,  thus 
states  the  generally  accepted  doctrine:  "A 
tender  of  the  full  amount  of  a  debt  secured 
by  a  mortgage  or  pledge  discbarges  the  Ilea 
of  the  mortgage  or  pledge.  According  to  tbe 
current  of  authority,  the  Uen  Is  extlngulsbed. 
though  tender  is  not  made  until  after  de- 
fault. It  is  not  necessary.  In  order  to  effect 
a  release,  that  the  tender  should  be  kept  goou 
or  that  the  money  should  be  paid  Into  court/ 
25  Am.  &  Eng.  Enc.  Law,  927,  929.  This  is 
sustained  In  the  notes  by  citation  of  a  great 
number  of  authorities,  especially  from  courts 
of  such  standing  as  those  of  New  Twk, 
Michigan,  Wisconsin,  Massachusetts,  and 
others,  citing  also  the  very  few  decisions  to 
the  contrary.  To  the  same  iforport  is  sec- 
tion 8S^,  1  Jones  Mortg.  (5th  Ed.),  which  says, 
citing  authorities:  "The  rule  In  several  states 
Is  that  a  tender  of  the  amount  due  on  a  mort- 
gage after  the  day  fixed  for  payment  is  a  dis- 
charge of  the  lien  Just  as  much  as  payment 
is,  and  In  the  same  way  that  a  tender  at 
common  law,  made  upon  the  day  named  in 
the  condition,  has  this  effect.  The  lien  of  the 
mortgage  Is  thereby  ipso  facto  discharged, 
and  the  holder  of  the  mortgage  can  only  look 
to  the  personal  responsibility  of  the  person 
liable  for  the  mortgage  debt  To  have  thiii 
effect  It  is  not  even  necessary  that  the 
money  should  be  brought  Into  court  or  that 
It  should  be  shown  that  the  tender  has  ever 
since  been  kept  good."  It  Is  not  necessary 
here  to  cite  the  authorities  which  are  theri- 
quoted  to  sustain  the  text  but  in  Kortright 
V.  Cady,  21  N.  Y.  3i3,  will  be  found  ma  un- 
usually able  and  full  opinion  showing  that 
this  was  the  doctrine  of  the  common  law. 
and  that  it  is  fully  sustained  by  authority 
and  reason.  Not  only  is  this  doctrine  sup- 
ported by  the  weight  of  precedent  and  con- 
siderations of  equity  and  public  policy,  but 
It  Is  the  actual  contract  between  tbe  parties. 
This,  In  the  usual  form,  provides:  "If  the 
said  amount  shall  be  paid,  then  this  mort- 
gage shall  be  null  and  void;  otherwise,  it 
shall  remain  In  full  force  and  effect"  When 
the  mortgagee  as  In  this  case  tenders  tbe 
"full  amount  due  with  all  cost"  he  has  in 
equity  done  all  that  he  can  do,  and  the  mort- 
gage Hen  becomes  null  and  void  by  the  terms 
of  the  contract  By  Its  very  condition  this  is 
so.  It  is  otherwise  as  to  the  debt  Itself. 
There  Is  no  condition  as  to  that  That  is  ab- 
solutely due,  and  remains  due  till  the  money 
Is  accepted.  The  tender  can  only,  at  most, 
stop  the  running  of  the  interest  There  Is  do 
hardship  in  this,  as  there  would  be  In  coa- 
tlnulng  in  force  a  mortgage  or  other  lieti 
after  tender  made,  with  the  effect  of  hamper- 
ing any  other  disposition  of  the  property  oi 
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forcing:  the  mortgagor  to  pay  the  commission 
and  coet  of  a  sate  to  prevent  the  property  go- 
ing Into  the  bands  of  a  pnrchaaer  who  would 
ncquire  a  good  title  at  such  sale  If  the  tender 
does  not  discharge  the  Hen.  Of  course.  In- 
genious reasons  can  be  given  by  counsel, 
based  upon  subtle  distinctions,  to  the  con* 
trary,  and  some  decisions  can  be  found  also 
to  sustain  that  view;  but  when  every  cent 
due,  principal  and  Interest  and  costs,  is  ten- 
dered the  mortgagee,  he  ought  not  In  good  con- 
science to  be  allowed,  against  the  very  terms 
of  his  contract,  to  maintain  his  lien,  never- 
theless. In  full  force,  with  the  opportunity 
this  gives  of  exacting  (as  was  demanded  In 
this  case)  additional  sums  to  buy  that  release 
which  he  is  entitled  to  have  upon  tender  of 
the  full  amount  due. 

So  much  of  the  judgment  as  adjudges  re- 
covery against  the  debtor  for  the  principal 
money,  with  interest  and  costs  np  to  the  time 
of  the  tender,  should  be  affirmed.  Neither 
party  excepted  to  this.  But  so  much  of  the 
Judgment  as  directed  a  foreclosure  and  sale, 
notwithstanding  the  full  tender  made,  should 
be  reversed.  By  such  tender  the  condition 
of  the  mortgage  was  fulfilled  as  fully  as  the 
mortgagor  was  permitted  by  the  mortgagee 
to  do  so,  and  the  lien  was  discharged  by  the 
terms  of  the  mortgage. 

MONTGOMERY,  J.,  concurs  in  the  dissent- 
ing opinion. 


LOGAN  V.  NORTH  CAROLINA  B.  CO. 

(Supreme  Court  of  North  Carolina.     May  17, 

189S.) 

L«A8B  or  Railroad— LiABiLiTT  roa  Nioliqckcb 
— Kbllow  Sekvaxtb. 

1.  A  railroad  company  cannot  escape  its  re- 
sponaifaiUty  for  negligence  by  leasing  its  road  to 
another  conmany,  unless  its  charter  or  a  aubse- 
quent  act  of  the  leEialature  specially  exempta  it 
from  liability  in  anch  case. 

2.  Where  a  seetivn  boaa  baa  full  power  to 
hire,  command,  and  diacharge  thoae  working  un- 
der him,  he  la  not  a  fellow  aerrant 

3.  In  an  action  againat  one  railroad  company 
as  lessor  of  another  for  injuries  auatainea  by 
plaintiff,  a  aecti<»i  hand  in  the  employ  of  the  lea- 
see, by  reason  of  the  negligence  of  the  aection 
boaa  of  the  latter,  a  complamt  which  allegea  •the 
fact  of  incorporation  of  both  companiea,  the  mak- 
ing of  the  lease,  the  fact  and  nature  of  plaintitTa 
employment,  aad  that  )d  removing  a  hand  car 
from  the  track,  in  response  to  the  ordera  of  hia 
boss,  the  giving  of  wh.ch  at  that  time  waa  negli- 
fcence.  be  waa  atmck  and  injured  by  a  paanng 
train,  states  a  canae  of  action. 

Appeal  from  superior  court,  Guilford  coun- 
ty;   Green,  Judge. 

Action  by  Gilbert  Logan  against  the  North 
Oarollna  Railroad  Company,  as  lessor  of  the 
Klchmond  &  Danville  Railroad  Company,  for 
personal  injury.  From  a  Judgment  for  de- 
fendant on  demurrer,  plaintiff  appeals.  Re- 
Tersed. 

Complaint:  "(1)  That  the  defendant,  the 
N'orth  Carolina  Railroad  Company,  is,  and 
^ras   at  and   before  the  time   hereinafter 


named,  a  corporation  duly  chartered  and  or- 
ganized under  the  laws  of  North  Carolina, 
and  is  now,  and  has  been  continuously  for 
more  than  20  years  past,  the  sole  owner  of 
the  railroad  extending  from  Gtoldaboro,  In 
this  state,  through  Greensboro,  Johnstown, 
High  Point,  to  Charlotte,  in  this  state,  in- 
cluding the  railroad  bed  and  track  laid 
thereon,  between  the  points  aforesaid,  with 
all  the  rights,  franchises,  and  privileges 
thereto  belonging,  vrith  the  rights  to  run 
freight  and  passenger  cars  thereon,  and 
with  the  power  to  rent  and  lease  the  same 
to  other  companies  or  corporations  at  its 
pleasure,  to  be  used  for  the  purposes  of  rail- 
roading. (2)  That  on  or  about  the  12tb  day 
of  Septembor,  1871,.  and  prior  to  the  Stb  da; 
of  October,  1893,  the  said  North  Carolina 
Railroad  leased  to  the  Richmond  and  Danville 
Railroad  Company,  a  corporation  duly  char- 
tered and  organized  under  the  laws  of  the 
state  of  Virginia,  for  the  period  of  SO  years 
then  next  ensuing.  Its  said  railroad  from 
Goldsboro  to  Charlotte,  including  said  road- 
bed and  track,  to  be  used  by  the  said  Rich- 
mond and  Danville  Railroad  Company  for  the 
purpose  of  transporting  passengers  and 
freight  by  means  of  its  engines  and  cars  up- 
on and  along  the  said  railroad  track  from 
and  between  these  points  aforesaid;  and 
the  said  Richmond  and  Danville  Railroad 
Company,  at  the  time  of  the  injury  to  the 
plaintiff,  hereinafter  stated,  was  In  the  pos- 
session of  the  said  road  under  its  said  lease. 
and  running  Its  freight  and  passenger  trains 
thereon  at  Its  pleasure,  by  permission  of  the 
said  defendant,  the  North  Carolina  Railroad 
Company.  (3)  That  the  plalntlflF,  at  and  be- 
fore the  injuries  and  wrongs  hereinafter 
mentioned,  was  employed  by  the  said  Rich- 
mond and  Danville  Railroad  Comi>any  as  a 
section  hand  on  the  section  from  Johnstown 
to  Thomasville,  on  the  line  of  the  said  de- 
fendant's railway,  at  and  for  a  certain  hire 
and  reward  agreed  upon  by  the  parties  in 
that  behalf.  That  the  plaintiff  was  hired 
and  employed  by  one  Capt  Walter  Snell, 
who  was  the  agent  and  servant  of  the  said 
Richmond  and  Danville  Railroad  Company, 
the  said  Suell  being  the  section  boss  for  said 
section,  with  full  power  and  authority  of 
the  Richmond  and  Danville  Railroad  Com- 
pany to  hire  and  discharge  hands  and  serv- 
ants on  said  section,  and  who  was  the  su- 
pervisor of  the  plaintiff  In  that  behalf,  and 
whose  orders  and  commands  in  the  lines  of 
said  service,  as  the  agent,  foreman,  and  boss 
of  the  said  Richmond  and  Danville  Railroad 
Company,  the  said  plaintiff  was  lawfully 
bound  to  obey.  (4)  That  on  ot  about  the 
7th  day  of  October,  18&3,  the  said  Suell,  as 
such  section  boss,  foreman,  and  agent  of  the 
said  Richmond  and  Danville  Railroad  Com- 
pany, ordered  and  commanded  the  plaintiff 
and  others  of  the  section  hands  to  accompa- 
ny him  on  a  hand  car  over  a  part  of  the 
said  defendant's  railway,  for  the  purpose  of 
repairing  the  roadbed  of  the  defendant  at  a 
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point  near  Jamestown,  being  on  tbe  said 
Saell's  section;  and  while  pusslng  over  eald 
road  on  the  said  baud  car,  as  aforesaid,  the 
said  Richmond  and  DanTille  Railroad  Com- 
pany, by  Its  agent,  servant,  and  section  boss, 
said  Suell,  not  regarding  its  duty  in  that  be- 
half, and  not  exercising  due  care,  carelessly 
and  negligently  required  the  plaintiff  and 
other  section  bands  upon  said  band  car  to 
propel  the  same  into  a  cut  on  said  defend- 
ant's road,  with,  high  embankments  on  ei- 
ther side,  as  the  train  hereinafter  mention- 
ed was  about  due  to  pass  that  point)  and 
that  while  passing  through  said  cut  as 
aforesaid  it  was  observed  that  a  train  of 
the  Richmond  and  Danville  Railroad  C!om- 
pany  was  approaching  from  the  direction  In 
which  they  wwe  going,  and  within  about 
three  hundred  feet  from  them,  and  thereup- 
on the  said  Suell,  section  boss,  ordered  the 
hand  car  to  be  stopped,  and  ordered  the 
plaintiff  and  other  section  hands  to  remove 
the  said  band  car  from  the  track,  over 
against  the  left  embankment,  and.  carelessly 
and  negligently  ordered  plaintiff  and  other 
section  hands  to  lift  said  car,  and  hold  It  up, 
while  the  said  train  was  passing,  which 
command  they  obeyed.  That  as  soon  as  the 
said  hand  car  was  stopped,  the  plaintiff  and 
other  section  bands  began  to  remove  said 
car  to  the  right  side  of  the  roadbed,  there 
being  more  room  on  said  side;  whereupon 
said  Suell,  section  boss  as  aforesaid,  care- 
lessly and  negligently  commanded  plaintiff 
and  the  other  section  hands  to  remove  the 
same  to  the  left  side,  as  hereinbefore  stated. 
The  plaintiff  not  having  time  to. think,  as 
the  train  was  approaching  so  rapidly,  be- 
lieved the  command  of  said  section  boss 
was  a  proi>er  one,  and  from  a  sense  of  duty 
obeyed  It,  and  in  obedience  to  the  command 
held  it  up  on  the  side  of  said  embankment, 
as  directed  and  commanded  by  the  said 
Suell,  and  that,  while  holding  the  said 
hand  car  as  aforesaid,  the  said  train,  al- 
though in  full  view  of  the  hand  car  and 
plaintiff  for  a  distance  of  several  hundred 
feet,  and  with  suiScient  time  to  have  been 
stopped,  negligently  and  carelessly  and  at 
full  speed  ran  through  said  cut,  struck  the 
said  hand  car  with  great  force  and  violence, 
and  carried  It  upon  and  against  the  plain- 
tiff, whereby  be  was  greatly  hurt  and  iu- 
jured  in  his  body  and  limbs,  and  was  con- 
fined to  his  house  and  bed  several  months, 
ond  has  neyer  been  able  since  to  labor  or 
work,  and  still  suffers  from  the  effects  of 
the  wounds,  Injuries,  and  bruises  received 
as  aforesaid,  and  is  permanently  disabled, 
to  his  damage  to  the  amount  of  five  thou- 
sand dollars.  Wherefore  the  plaintiff  prays 
judgment  in  the  sum  of  five  thousand  dol- 
lars, and  for  the  costs  of  this  action,  and 
for  such  other  and  further  relief  as  the 
court  may  deem  proper." 

Demurrer:  "The  defendant  above  named 
demurs  to  the  complaint  of  the  plaintiff 
herein,  and  says  that  the  same  doth  not 


state  facts  sufficient  to  constitute  a  cause  of 
acUon,  for  that:  (1)  It  is  alleged  that  the 
defendant  corporation  had  legally  leased  all 
of  its  property,  real  and  personal,  rights 
and  franchises,  to  the  Richmond  and  Dan- 
ville Railroad  r  mpany,  and  that  the  Rich- 
mond and  Dau  >  .>le  Railroad  Company  was 
In  the  legal  possession  of  the  same  at  the 
time  of  the  injury  complained  of,  and  that 
the  North  Carolina  Railroad  Company  was 
not  In  such  possession.  (2)  For  that  the  neg- 
ligence for  which  the  plaintiff  brings  his  ac- 
tion Is  directly  alleged  to  be  the  negligence 
of  the  servants  and  employes  of  the  Rich- 
mond and  Danville  Railroad  Company,  and 
not  the  North  Carolina  Railroad  Company, 
directly  or  indirectly.  Tberefore  defendant 
asks  that  the  action  be  dismissed,  and  that 
it  recover  costs,"  etc. 

The  demurrer  was  sustained,  and  the 
plaintiff  appealed. 

Ij.  M.  Scott  and  Shaw  &  Scales,  for  appel- 
lant F.  H.  Busbee  and  Shepherd,  Manning 
&  Foushee,  for  appellee. 

AVERY,  J.  It  is  settled  law  in  this  state 
that  railway  companies  are  private,  as  dis- 
tinguished from  public,  corporations.  Hughes 
V.  Commissioners,  107  N.  C.  508,  12  8.  R. 
465;  Durham  &  N.  R.  Co.  v.  North  Caro- 
Una  R.  Co.,  108  N.  C.  S04,  12  S.  E.  983. 
But  when  the  power  of  eminent  domain  is 
delegated  for  the  purpose  of  enabling  these 
companies  to  discharge  duties  for  the  public 
benefit,  they  occupy  a  different  relation  to  the 
state  and  the  people  from  that  of  the  ordin- 
ary private  corporations,  the  powers  of  which 
are  given  and  exercised  exclusively  for  the 
profit  or  advantage  of  their  stockholders,  and 
are  therefore  called  quasi  public,  though  they 
fall  within  the  classification  of  private  cor- 
porations. Hence  It  has  been  declared  that 
these  companies  have  no  more  authority  to 
sell,  separate  from  the  franchise,  any  real 
estate  belonging  to  them,  and  dedicated  to 
strictly  corporate  pmimses,  than  a  Judgment 
creditor  of  a  county  has  to  subject  the  land 
on  which  the  public  buildings  of  the  county 
are  located.  Oooch  v.  McOee,  88  N.  O.  61; 
Hushes  T.  Commissioners,  supra;  Coe  v. 
Railroad  Co.,  10  Ohio  St.  372;  Railroad  Co. 
V.  ColweU,  89  Pa.  St  837;  Foster  v.  Fowler, 
60  Pa.  St  27.  Indeed,  In  Oooch  v.  IfcGee, 
supra,  the  clearest  Intimation  is  given,  after 
approving  the  principle  announced  in  the 
cases  Just  cited,  that  but  for  the  fact  that 
the  statute  had  dispensed  with  the  necessity 
for  doing  so,  this  court  would  have  overruled 
State  V.  Rives,  S  Ired.  297.  There  is  a  con- 
sensus of  legal  opinion  everywhere  that  quasi 
public  corporations  cannot  s^  themaelves, 
and  that  their  creditors  cannot  subject  at 
execution  sale,  except  as  incident  to  the 
franchise,  any  property  which  Is  necessary 
for  corporate  purposes.  If  they  cannot  de- 
nude themselves  of  the  means  of  discharging; 
their  duties  to  the  public,  can  they,  by  a 
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lease  of  tbe  francblse  and  appurtenant  prop- 
erty, rid  themselves  of  responsibility  for  tbe 
performance  of  the  duties  which  are  Imposed 
as  Inseparable  from  prlTlleges  granted  them 
by  the  l^islature?  The  question  of  the  au- 
thority of  the  lessor  company  to  "farm  out" 
its  franchise  and  property  to  the  lessee  Is  no 
longer  an  open  one.  State  t.  Richmond  & 
D.  RaUroad  Co.,  72  N.  C.  634.  Tbe  plaintiff, 
after  alleging  that  the  North  Carolina  Bail- 
road  Company  has  leased  its  road  to  the 
Richmond  &  Danville  Railroad  Company, 
will  not  be  heaid  to  insist  that  we  sliall  re- 
fuse to  take  notice  of  the  adjudications  of 
this  court  in  reference  to  the  validity  of  the 
lease,  unless  the  charters  should  be  exhib- 
ited. 

The  defendant's  counsel  contend  that,  the 
authority  to  lease  being  conceded,  its  exer^ 
else  by  necessary  implication  absolved  the 
lessor  company  from  all  liability  during  the 
term  for  injuries  caused  by  tbe  negligence  of 
the  lessee  in  operating  it  Is  such  an  impli- 
cation necessarily  involved  in  the  grant  of 
power  to  lease?  Or  must  it  appear  that  the 
state  has  in  express  terms  released  the  lessor 
from  the  duties  and  obligations  which  de- 
volved upon  it  in  its  very  creation,  and  which 
constituted  the  consideration  for  clothing  it 
with  nominal  corporate  powers?  Upon  this 
question  the  authorities  are  conflicting,  and, 
as  it  is  presented  for  the  first  time  here,  it 
Is  our  privilege  and  our  duty  to  be  governed, 
not  by  the  number  of  cases  cited  on  tbe  one 
side  or  tbe  other,  but  rather  by  the  soundness 
of  the  reasoning  upon  which  they  rest 
Beach,  in  his  work  on  Private  Corporations 
(section  366)  says:  -"A  railway  company  exe- 
cuting a  lease  to  another  company  of  the  ex- 
clusive use  of  its  track  and  rolling  stock  for 
89  years,  which  is  confirmed  by  the  legis- 
lature, will  be  liable  for  the  destruction  of 
property  by  fire  caused  by  the  neglect  on  the 
part  of  the  lessee  company  to  keep  Its  track 
clear  of  all  inflammable  matter,  notwith- 
standing the  legislature  may  have  conferred 
on  such  lessee  corporation  all  of  the  powers 
of  the  lessor.  There  being  no  clause  of  ex- 
enaption  in  such  act  of  the  legislature,  tbe  lia- 
bility of  the  lessor  will  remain.  •  •  • 
Tbe  original  obligation  to  answer  for  negli- 
gence in  the  operation  of  the  road  can  only 
be  discharged  by  a  legislative  enactment  con- 
futing to  and  authorizing  the  lease,  with  an 
exemption  granted  to  the  lessor  company." 
After  conferring  upon  a  corporation  the  right 
of  eminent  domain,  with  many  other  special 
privileges,  which  the  legislature  is  empow- 
ered to  grant  only  in  consideration  of  its  duty 
and  obligation  to  serve  the  people  by  afford- 
ing them  tbe  means  of  safe  as  well  as  speedy 
transportation  for  themselves  and  their  prop- 
erty, the  state  cannot  be  held  to  have  abdi- 
cated its  right  to  protect  the  patrons  of  the 
road,  who  are  under  its  care,  by  the  strained 
construction  of  a  naked  power  to  lease.  Such 
a  power  does  not  carry  with  it  the  authority 
to  the  lessor  to  absolve  itself,  and  transfer 
v.21s.E.no.l3— 61 


Its  duties  and  obligations  to  anotb«,°whetber 
able  or  unable  to  respond  in  damages  for  its 
wrongs  or  defaults.  National  Bank  v.  At- 
lanta &  C.  A  li.  R.  Co.,  2o  S.  C.  220;  Har- 
mon V.  Railroad  Co.,  28  S.  C.  401,  6  S.  £.  835; 
Naglee  v.  RaUway  Co.,  83  Va.  707,  3  S.  E. 
369;  Acker  t.  RaUroad  Co.,  84  Va.  648,  5  S. 
E.  688;  Railroad  Co.  v.  Mayes,  49  Ga.  355; 
Balsl^  V.  Railroad  Co.,  119  IlL  68,  8  N.  B. 
859;  Singleton  v.  Railroad  Co.,  21  Am.  & 
Eng.  R.  Cas.  226;  1  Spel.  Priv.  Corp.  i  135. 
"The  lessor  company,"  says  Spelling,  supra, 
"remains  liable  for  the  performance  of  public 
duties  to  private  parties  for  the  nondelivery 
of  goods  received  by  it  for  delivery,  and  for 
all  acts  done  by  the  lessee  in  the  operation  of 
the  road,  notwithstanding  the  lease  is  author- 
ized by  the  lessor's  charter."  As  we  have 
intimated,  tbe  decisions  of  the  courts  of  dif- 
ferent states,  and  sometimes  those  of  tbe 
same  states,  are  conflicting,  and  we  do  not 
pretend  to  be  governed  by  the  greater  num- 
ber, but  the  greater  weight  of  the  reasons 
given  to  sustain  them.  No  matter  bow  many 
leases  and  subleases  may  be  made,  the  law 
attaches  to  the  actual  exercise  of  tbe  priv- 
ilege of  carrying  passengers  and  freight  the 
compensatory  obligation  to  the  public  to  use 
ordinary  care  for  the  safety  both  of  persona 
and  property  so  transported.  Spel.  Priv. 
Corp.  i  134.  On  the  other  hand,  tbe  carrier, 
who  simply  substitutes,  with  'the  consent  of 
the  state,  another  in  his  place,  cannot  estab- 
lish his  own  right  of  exemption  from  respon- 
sibility for  tbe  wrongs  of  tbe  substitute,  un'. 
less  he  can  show  not  only  explicit  authority 
to  lease  the  property,  but  to  rid  himself  of 
such  responsibility.  Singleton  v.  Railroad  Co., 
supra.  Where  the  legislature  gives  its  express 
sanction  to  tbe  release  of  the  lessor  company 
from  liability,  there  can  be  no  question  that 
It  is  exempt  Braslln  v.  Railroad  Co.,  145 
Mass.  64,  13  N.  E.  65. 

Of  the  two  or  three  reasons  assigned  for 
holding  that  tbe  lessor  company  is  liable  for 
tbe  torts  of  a  lessee,  where  it  has  legislative 
authority  to  demise  its  road,  but  there  Is  no 
express  provision  for  its  own  exemption,  we 
prefer  to  rest  our  ruling  upon  the  ground  that 
the  original  grant  of  extraordinary  privileges 
still  carries  with  it  a  correlative  obligation  to 
perform  the  duties  which  were  in  contempla- 
tion of  the  state  and  the  corporation  when 
tbe  charter  was  enacted.  Tbe  legislature  is 
warranted  in  granting  such  exclusive  priv- 
ileges only  in  consideration  of  services  to  be 
rendered  to  the  public.  Const  N.  C.  art  1, 
t  7.  While  the  compensatory  obligation  ta 
use  ordinary  care  in  providing  for  the  safety 
of  persons  and  property  coihmitted  to  Its  care 
as  a  carrier  inheres  In  and  attaches  to  the  ex- 
ercise of  the  corporate  rights  by  the  lessee, 
we  think  that,  without  tbe  express  sanction 
of  the  legislature,  the  lessor  is  not  relieved 
by  any  implication  arising  out  of  tbe  general 
power  to  lease,  but  still  remains  subject  to 
its  original  liability.  RaUroad  Co.  v.  Peyton, 
IOC  lU.  634.     When  the  state  exercises  its 
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supreme  and  exclusive  power  In  delegating  to 
a  corporation  the  right  up<Hi  the  payment  of 
Just  compensation  to  take  It  for  public  puT'* 
poses,  the  company  holds  Its  Interest  in  the 
land  solely  for  corporate  purposes,  and  sub- 
ject to  the  right  of  the  sovereign.  If  It  fall 
to  discharge  Its  public  functions,  to  Instituta 
proper  proceedings,  and  have  It  dissolved.  In 
case  of  dissolution.  It  seems  that  the  prop- 
erty and  franchise  may  be  sold  for  the  ben- 
efit of  creditors,  and  devoted  to  the  same,  or 
diverted  to  some  other  public  purpose,  and 
that  there  Is  a  bare  possibility  of  reverter. 
€r0och  V.  McGee,  supra;  Bass  v.  Water-Pow- 
er Co.,  Ill  N.  C.  446,  16  S.  B.  402:  Von  Glahn 
V.  De  Rosset,  81  N.  O.  467.  Where  the  Inter- 
est of  the  lessor  company  In  the  land  con- 
demned Is  limited  to  the  right  to  use  for  cor- 
porate purposes,  and  Its  franchise,  which  fre- 
quently expires  In  a  term  of  years.  Is  subject 
to  forfeiture,  in  case  of  misuser  or  nonuser  of 
Its  powers,  we  fall  to  trace  any  such  analogy 
between  it  and  Its  lessee  a^  exists  between 
a  landlord,  who  Is  owner  of  the  fee,  and  his 
lessee  for  years.  Yet,  upon  this  supposed 
analogy,  many  of  the  courts  have  held  that 
the  liability  of  the  railway  company  that  de- 
mises its  road,  like  that  of  a  landlord,  en- 
tends  no  further  than  the  obligation  to  use 
ordinary  care  in  keeping  the  track,  roadbed, 
right  of  way^  station  houses,  and  other  per- 
manent  structures  In  such  condition  that  the 
safety  of  the  public  will  not  be  Imperiled  by 
them,  while  the  lessee  Is  solely  answerable 
for  Injuries  caused  by  negligence  In  running 
trains,  or  the  use  of  defective  machinery.  A 
part  of  the  original  obligation  of  the  lessor 
company  to  the  public  was  to  furnish  such 
trains  and  other  appliances  as  would  be  nec- 
essary to  provide  for  the  safety  of  the  pas- 
sengers as  well  as  the  employ&i  who  should 
travel  on  Its  cars,  and  we  see  no  reason  why 
that  duty  should  not  exist,  like  that  to  look 
after  the  roadbed,  till  the  legislature,  for 
the  sovereign,  declares  the  lessor  absolved 
from  It    • 

Resting  our  ruling  npon  the  broader  ground 
of  the  obligation  to  the  public,  which  Is  in- 
separable from  the  grant  and  the  exercise  of 
the  corporate  privileges,  except  by  the  ex- 
press consent  of  the  legislature,  we  see  no 
force  in  the  view  of  the  subject  which  seeks 
to  limit  the  scope  of  the  lessor's  duty  to  such 
as  pertain  to  land.  Under  our  statute,  which 
this  court,  In  Gooch  v.  McGee,  supra,  say  is 
in  affirmance  of  the  common-law  principle, 
the  land  held  for  corporate  purposes  is  an  In- 
cident to  the  franchise,  and  held  only  for  the 
purpose  of  enjoying  the  privileges  granted 
and  performing  the  duties  imposed.  It  seems 
but  a  narrow  view  of  the  subject  to  say  that 
the  duties  attach  to  the  limited  Interest  in  the 
land,  and  not  to  the  franchise,  to  which  the 
roadbed  is  a  mere  Incident  There  are,  how- 
«ver,  still  other  courts,  in  which  it  is  held 
that  while  the  liability  of  the  lessor  arises 
out  of  the  original  duty  imposed  by  the  char- 
ter, and  that  the  power  to  lease  raises  no  Im- 


plication that  It  can  rid  itself  of  Its  responsi- 
bility for  injury  to  others,  whether  due  to 
the  bad  condition  of  the  roadbed,  right  of 
way,  or  other  permanent  structures,  or  to  the 
careless  running  of  trains  or  defective  ma- 
chinery, the  lessees  are  nevertheless  solely 
answerable  for  injuries  to  their  own  em- 
ployes and  servants.  Looking  to  the  funda- 
mental principle  upon  which  we  rely  to  sus- 
tain our  position,  we  see  no  sufficient  reason 
for  dewing  any  such  line  of  distinction. 
While  we  know  that  there  are  courts  which 
maintain  and  others  that  deny  the  correct- 
ness of  this  doctrine,  yet  If  we  apply  the 
test— which  we  hold  to  be  the  true  wae— that 
the  liability  of  the  lessor  grrows  out  of  the 
duty  Imposed  with  the  privileges  in  the  first 
Instance,  the  same  reason  is  found  to  exist 
for  holding  it  liable  to  servants  of  the  lessee 
for  Injuries  sustained  by  them  as  for  tho86 
Inflicted  on  passengers.  SpeL  Prtv.  Corp.  f 
135.  A  part  of  the  original  duty  Imposed  by 
the  charter  was  to  compensate  servants  in 
damages  for  any  Injury  they  might  sustain, 
except  such  as  should  be  due  to  the  negli- 
gence of  theh:  fellow  servants.  The  employ^ 
is  deemed  In  law  to  contract  ordinarily  to  In- 
cur such  risks  as  arise  from  the  carelessnesn 
of  the  other  servants  of  the  company;  but 
where  the  lessor  company  would  be  liable,  if 
It  had  remained  in  charge  of  the  road,  to  a 
person  acting  as  its  own  servant  we  see  no 
reason  why  It  should  not  be  answerable  to 
him  when  employed  by  the  lessee.  Its  im- 
plied obligation,  in  the  first  Instance,— to  come 
back  to  the  touchstone,— was  to  tompensate 
its  own  servants  for  injuries  due  to  any  cause 
other  than  the  carelessness  of  their  fdlows. 
and  the  same  rule  must  apply  In  Its  relation 
with  the  servants  of  the  lessee.  If  the  les- 
see would  be  liable  If  sued  jointly  with  the 
lessor  company,  then  the  demurrer  cannot  be 
sustained. 

That  brings  us  to  the  question  whether  the 
section  boss,  Suell,  who,  as  alleged  in  the 
complaint  "had  full  power  and  authority 
from  the  lessee  company  to  hire  and  dis- 
charge hands,  •  •  •  and  whose  orders  and 
commands  the  plahitlfl  was  bound  to  obey." 
Is  to  b&  deemed  a  fellow,  when,  by  his  fail- 
ure to  stop  the  hand  car  in  time,  and  by  his 
carelessness  In  directing  the  manner  of  its 
removal  from  the  track  in  front  of  an  ap- 
proaching train,  he  caused  the  plaintiff  to  be 
Injured.  The  demurrer  admits  the  truth  of 
the  allegations  of  the  complaint  and  we  think 
the  facts  bring  this  case  witnm  the  principle 
announced  In  Patton  v.  Railroad  Oa,  86  N.  C. 
45.?,  1  S.  E.  863.  In  that  case  the  section 
master,  who  was  empowered,  Just  as  In  th:;,. 
to  command,  discharge,  and  employ  laborers, 
ordered  the  laborer  to  jump  from  the  movins 
train.  The  order  to  the  plaintiff  was  to  jump 
off  the  hand  car  In  a  cut  assist  in  removins 
it  from  the  track,  and  to  attempt  to  hold  it 
against  the  bank,  and  out  of  the  way  of  a 
passing  train.  Being  unable  to  keep  It  out 
of  the  way    of    the    train,   the    car  was 
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stricken  and  thrown  violently  against  him, 
so  that  he  sustained  serious  Injury.  Under 
the  ruling  In  Patton's  Case,  there  would  be 
no  question  about  the  liability  of  the  lessee 
company.  If  It  had  been  sued;  and  holding, 
as  we  do,  that  the  lessor  Is  liable  to  the  same 
extent  as  the  lessee  company,  we  conclude 
that  there  was  error  In  sustaining  the  demur- 
rer.   Error. 


In  re  TERMS  OF  JUDGES. 

(SuDreme  Court  of  North  Carolina.    May  11, 

1884) 

JUDOXS — ElLBOTIOX  TO  VACANCIES— TSRICB. 

Conit.  art  4,  {  25,  proTides  that  yacandes 
in  the  offices  of  justices  of  the  sapreme  and  superi- 
or courts  shall  be  filled  by  the  appoiotment  by  the 
Koverbor,  and  that  the  appointees  shall  hold  office 
until  the  next  regular  election  of  members  of  the 
general  aaaembly,  when  elections  shall  be  held 
to  fill  sudt  offices.  Section  21  proTides  how  the 
justices  of  such  courts  shall  be  elected,  and  that 
they  shall  hold  office  for  eight  years.  Edd,  that 
under  the  cODStmction  placed  on  section  25  by 
the  legislature,  and  the  acquiescence  therein  by 
the  people  in  filling  Tacanaes,  and  the  constitu- 
tional provisions  eridenctng  the  intention  that 
only  a  portion  of  the  justices  stiall  Tacate  their 
offices  at  the  same  time,  a  justice  elected  in  case  of 
a  vacant  holds  office  only  during  the  unexpired 
term  of  nis  predecessor. 

State  of  North  Carolina,  Execntire  Depart- 
ment 

March  29,  1804. 
To  the  Honorable  Chief  Justice  and  Asso- 
ciate Justices  of  the  Supreme  Court,  Ba- 
lelsb.  N.  C. 

Sirs:  There  exists  a  difference  of  opinion 
in  the  minds  of  the  citizens  of  the  state  In 
regard  to  the  term  of  office  of  a  judge  elect- 
ed by  virtue  of  the  provisions  of  section  25, 
art  4,  of  the  constitution.  The  attorney  gen- 
eral, in  an  opinion  filed  at  my  request  in  this 
office,  has  advised  me  that  every  judge  elect- 
ed under  that  section  Is  elected  for  a  full 
term  of  eight  years.  A  considerable  num- 
ber of  able  members  of  the  legal  profession 
differ  from  blm  in  his  construction,  and 
contend  that  a  judge  so  elected  is  only  elect- 
ed for  the  unexpired  term  of  his  predecessor 
in  office.  It  Is  ail  Important  that  the  ques- 
tion should  be  determined  by  the  highest 
court  in  the  state  before  the  election  of 
judges  shall  take  place  in  1894.  The  Im- 
portance of  having  this  matter  determined 
will  be  apparent  from  section  2689  of  the 
Code,  which  is  as  follows:  "When  the  elec- 
tioo  shall  be  finished,  the  registrars  and 
Judges  of  election,  in  the  presence  of  such 
of  the  electors  as  may  choose  to  attend,  shall 
open  the  boxes  and  count  the  ballots,  read- 
ing aloud  the  names  of  the  persons  who 
ehall  appear  on  each  ticket;  and  if  there  shall 
be  two  or  more  tickets  rolled  up  together, 
or  any  ticket  shall  contain  the  names  of  more 
persons  than  such  elector  has  a  right  to 
vote  for,  or  shall  have  a  device  upon  it,  in 
either  of  these  cases  such  tickets  shall  not 
be  numbered  In  taking  the  ballots,  but  shall 


be  void,  and  the  said  cotmtlns  of  votes  sball 
be  continued  without  adjournment  until 
completed  and  the  result  thereof  declared." 
I  am  Informed  by  the  attorney  general  that 
this  section  has  been  construed  by  the  su- 
preme court  in  the  case  of  Deloatch  v.  Rog- 
ers, 86  N.  C.  357,  to  mean  that,  if  a  ticket 
contains  the  names  of  more  persons  than  the 
elector  has  a  right  to  vote  for,  "it  is  not 
only  Inoperative  as  to  the  person  improperly 
voted  for,  but  as  to  all  others  for  whom  the 
elector  may  vote.  The  entire  ballot  for  all 
is  vitiated,  and  must  be  rejected  from  the 
count"  This  section  has  not  been  modified 
or  repealed,  and  is  a  part  of  our  present  elec- 
tion law.  By  virtue  of  its  provisions  the 
whole  judicial  ticket  may  be  void  If  it  should 
contain  more  names  than  the  elector  has  a 
right  to  vote  for.  It  will  contain  more  names 
than  the  elector  has  a  right  to  vote  for 
If  upon  it  Is  pilnted  or  written  the  names  of 
a  candidate  for  the  office  of  judge  when  the 
term  of  such  office  will  not  have  expired  by 
January  1,  1895.  It  is  manifest  that  this 
result  will  occur  if  the  attorney  general's 
opinion  contains  a  oMrect  construction  of 
section  25,  art  4,  of  the  constitution,  and 
the  electors  of  the  state  vote  for  Judges  upon 
a  ticket  printed  or  written  in  accordance 
with  the  opposite  construction.  In  view  of 
the  importance  of  determining  the  doubt  pre- 
vailing upon  the  subject  I  respectfully  re- 
quest you  to  Indicate  what  is  your  constroc- 
tion  of  the  constitational  provisions  relat- 
ing thereto. 

I  have  the  honor  to  be,  very  respectfully, 
yours, 

[Signed]         BUAS  CABR,  Governor. 

Letter  of  Chief  Justice  Shepherd  and  Asso- 
ciate Justices  Avery  and  BurweU. 

Raleigh,  N.  G.,  April  B,  1884. 
To  the  Governor: 

Your  communication  of  the  29th  ultimo, 
requesting  an  opinion  respecting  the  term  of 
office  of  the  judges  elected  under  the  pro- 
visions of  section  25,  art  4,  of  the  constitu- 
tion, has  been  received  and  duly  considered 
by  us.  We  beg  to  assure  your  excellency 
that  we  appreciate  the  importance  of  the 
question  you  have  submitted  for  our  consid- 
eration, and  that  we  would  at  once  give  to 
it  the  thorough  investigation  which  its  solu- 
tion would  require  it  we  could  feel  that 
in  expressing  an  opinion  upon  the  subject 
we  were  not  overstepping  the  bounds  which 
a  proper  sense  of  propriety  prescribes  for 
our  action.  As  you  are  aware,  Justices 
Clark  and  MacKae,  of  this  court  and  Judges 
Armfleld,  Bynum,  Shuford,  Whitaker,  and 
Boykin,  of  the  superior  court  have  rights  of 
property  in  offices  which  would  be  affected 
by  a  judicial  determination  of  the  question 
which  you  ask  us  to  answer;  and  we  find 
our  perplexity  Increased  by  the  fact  that 
these  gentlemen  do  not  Join  your  excellency 
In  requesting  us  to  examine  into  the  matter 
and  express  an  opinlcm  thereon.   If  we  could 
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be  assured  tbat  sncb   is  their  desire,  we 
should  feel  lees  embarrassed  in  coming  to  a 
conclusion  as  to  what  action  we  should  take 
In  this  emergency.    We  desire  to  state  that 
Justices  Clark  and  MacRae  have  deemed  It 
proper  that  they  should  abstain  from  taking 
any  part  whatever  In  this  correspondence. 
We  are  yours,  very  respectfully, 
[Signed]         JAa  E.   SHEPHERD, 
Chief  Justice. 
[Signed!        A.  a  AVERY, 

Associate  Justice. 

[Signed]        ARMI8TEADBURWELL, 

Associate  Justice. 

The  associate  Justices  of  the  supreme  court 
and  the  Judges  of  the  superior  court  whose 
tenure  of  office  was  affected  by  the  question 
inyolved  Joined  In  a  request  that  the  mat- 
ter should  be  left  to  the  decision  of  Chief 
Justice  Shepherd  and  Associate  Justices  Av- 
ery and  Burwell,  and  the  following  reply  to 
the  governor  contains  the  opinion  of  the 
Judges: 

Raleigh,  N.  C.  May  11,  1894. 
Hon.  Ellas  Carr,  Oovemor  of  North  Caro- 
lina. 

Dear  Sir:  The  communication  from  our 
associates  and  the  Judges  of  the  superior 
court  which  has  been  forwarded  by  your 
excellency  to  us  relieves  us  of  embarrass- 
ment In  complying  with  your  request,  since 
it  is  in  the  nature  of  a  submission  of  the 
controversy  In  reference  to  their  terms  of 
olBce  without  a  formal  action. 

The  doctrine  of  stare  decisis  applies  with 
equal  force  to  constructions  placed  upon  con- 
stitutions and  upon  statutes.  Where  courts 
of  last  resort  have  placed  an  Interpretation 
upon  either,  which  adjusts  and  settles  the 
rights  of  citizens  to  offices  or  any  other  prop- 
erty, nothing  short  of  the  most  palpable 
proof  that  such  precedents  are  productive  of 
wrong  and  injustice  will  warrant  a  material 
modification  of  the  principle  so  settled. 
Courts  are  extremely  reluctant  likewise  to 
disturb  or  modify  any  construction  that  has 
been  given  by  the  legislature  to  statutes  or 
provisions  of  constitutions  since  their  en- 
actment. Where  business  relations  have  been 
heretofore  adjusted  or  rights  to  offices  have 
been  recognized  as  settled  by  the  legislative 
sanction  so  given  to  a  particular  construction 
of  doubtful  language,  courts  are  even  more 
averse  to  disturb  or  overrule  a  principle  which 
has  been  accepted  and  acted  upon  by  the  pub- 
lic, because  It  had  the  approval  of  the  law- 
makers whose  power  to  enact  or  modify  stat- 
utes Is  limited  only  by  the  constitution,  and 
whose  Interpretation  of  the  organic  law  Is 
entitled  to  such  profound  respect  that  It  will 
be  disturbed  by  the  courts  only  on  the  weigh- 
tiest considerations.  The  importance  to  be 
attached  to  the  opinion  of  this  co-ordinate 
department  of  the  government  Is  greatly  en- 
hanced by  the  fact  that  the  controverted 
question  which  we  are  called  upon  to  decide, 
though  not  one  in  which  we  have  any  direct 


interest,  may,  nevertheless,  naturally  sug- 
gest to  the  public  the  possibility  that  It  re- 
lates so  closely  to  our  own  positions  as  to 
make  it  difficult  to  eliminate  pertonal  conse- 
quences from  Its  consideration.  It  is  of  the 
first  importance,  not  only  tliat  Justice  should 
be  fairly  and  properly  administered,  but  that 
its  administration  should  command  the  con- 
fidence of  every  honest,  enlightened,  and 
law-abiding  citizen. 

We  are  confronted  at  the  threshold  of  the 
investigation  by  the  fact  that  the  legal  ad- 
viser pf  your  excellency  has,  at  your  re- 
quest, submitted  a  well-considered  and 
strong  argrument  upon  the  one  side,  while 
some  others  of  the  ablest  and  most  learned 
members  of  the  legal  profession  have  favor- 
ed us  with  powerful  presentations  of  the  op- 
posing view.  When  the  scales  are  so  near- 
ly evenly  balanced,  we  deem  it  our  duty  to 
settle  the  preponderance  by  casting  the  leg- 
islative view,-  which  Is  of  peculiar  weight 
in  this  case.  Into  the  scale  where  it  belongs. 
Another  consideration  which  influences  ns 
to  act  upon  this  view  Is  the  fact  that,  after 
applying  all  of  the  rules  devised  to  aid  ns 
in  ascertaining  the  meaning  of  a  constitn- 
tlonal  provision.  It  must  be  admitted  that 
the  science  of  law  Is  less  exact  in  its  appli- 
cation to  construction  to  be  placed  upon 
words  than  to  any  other  subject,  since  such 
is  the  imperfection  of  human  language  that 
lawmakers  often  fall  to  express  their  mean- 
ing In  unequivocal  terms,  and  the  Interpre- 
tation of  doubtful  expressions  of  their  pur- 
pose almost  always  leads  to  conffict  even 
among  the  most  learned  Jurists. 

The  act  of  1876-77  (Code,  {  2736)  provides 
how  any  vacancy  either  In  the  offices  of 
Justices  of  the  supreme  court  or  Judges  of 
the  superior  court,  among  others,  shall  be 
filled,  when  it  occurs  more  than  SO  days  be- 
fore a  general  election.  If  it  did  not  ap- 
pear ex  vl  termini  that  the  word  "vacancy" 
was  used  In  the  sense  of  an  unexpired  term, 
the  repetition  of  the  same  word  In  the  very 
next  section,  which  preceded  the  provision 
In  reference  to  the  Judges  In  the  original  act 
(section  42,  c.  275,  Laws  1876-77),  and  fol- 
lowed when  both  were  re-enacted  in  the 
Code  (section  2737),  tends  to  show  that  it 
was  the  legislative  purpose  to  fill  the  va- 
cant place  In  both  instances  for  the  unex- 
pired term.  A  reference  to  the  history  of 
our  own  courts  will  show  that  this  was  the 
view  of  the  law  which  was  put  into  prac- 
tical operation  when  vacancies  occurred 
after  the  passage  of  the  act  of  1876-77,  both 
by  the  legislature  and  the  executive  and  Ju- 
dicial officers  of  the  state.  Justice  DUlard 
was  elected  In  August,  1878,  a  Justice  of  the 
supreme  court  for  a  term  of  eight  years,  the 
full  term  of  his  predecessor  having  expired. 
Justice  Rufflu  was  appointed  on  the  11th 
February,  1881,  to  fill  the  vacancy  caused 
by  his  resignation;  and  the  l^islatnre,  dur- 
ing the  same  year  (cliapter  327,  {  1),  pro- 
vided in  express  terms  for  the  election  of  a 
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Justice  to  fill  the  vacancy.  After  the  elec- 
tion of  Ruffln,  In  1882,  be,  in  turn,  resigned; 
and  Justice  Merrlmon  was  appointed  on  the 
29th  of  September,  1883,  to  fill  the  conse- 
quent vacancy.  In  18S4,  Justice  Merrlmon 
was  elected  to  fill  such  vacancy,  but.  In- 
stead of  holding  for  a  term  of  eight  years, 
was  re-elected  for  a  full  term  In  1886.  Judge 
McKoy  was  elected  a  Judge  of  the  superior 
court  in  1882  for  a  full  term  of  eight  years, 
but  he  died  in  the  fall  of  1885,  and  Judge 
Boyl^in  was  appointed  to  fill  the  vacancy. 
Boykin  was  elected  in  1886  to  fill  the  unex- 
pired term  of  Judge  McKoy,  which  came  to 
an  end  in  1890;  whereupon  he  was  again 
elected  by  the  people  at  the  very  time  when 
the  term  of  his  predecessor  would  have  closed 
but  for  his  death.  In  the  same  way  Judge 
Gilmer,  of  the  superior  court,  was  appointed 
in  1879  to  fill  the  unexpired  term  of  Judge 
Kerr,  which  began  In  1874;  was  elected  in 
1880,  and  again  for  a  full  term  in  1882,  eight 
years  after  the  election  of  his  predecessor. 
It  thus  appears  that  the  general  assembly 
gave  expression  to  its  construction  of  the 
constitutional  amendment  in  1877,  just  after 
it  took  effect  (on  the  1st  of  January  of  that 
year);  and  both  Justices  of  the  supreme 
court  and  Judges  of  the  superior  court  have 
been  acting,  when  the  question  has  arisen, 
upon  the  Idea  that  the  legislative  view  was 
correct,  while  the  executive  officers,  whose 
duty  It  has  been  to  send  out  election  blanks 
and  assist  in  ascertaining  the  result,  and 
the  Judges  of  election  and  canvassers  In  the 
county,  have  never  failed  to  perform  their 
allotted  parts  in  supervising  the  re-election 
of  an  Incumbent  who  had  been  first  elected 
before  the  expiration  of  the  term  of  his  pred- 
ecessor. The  more  recent  cases  in  which 
8  specific  term  has  been  mentioned  in  the 
commissions  of  Judicial  officers  have  never 
been  called  to  the  attention  of  the  public 
till  now,  nor  have  they  been  properly  con- 
sidered for  executive  construction,  since  we 
cannot  conceive  how  the  tenure  which  de- 
pends upon  the  meaning  of  the  constitution 
can  be  afTected  one  way  or  the  other  by 
the  action  of  your  excellency  or  one  of  your 
predecessors  in  unnecessarily  incorporating 
the  length  of  a  term  in  a  commission. 

While  we  rest  our  opinion  upon  the  duty 
and  propriety  of  adhering  to  this  settled 
legislative  construction,  acquiesced  In  until 
a  very  recent  period  by  the  people  acting 
in  public  and  private  capacities,  we  deem 
it  not  Improper  to  call  attention  to  other 
clauses  in  the  constitution  and  other  legis- 
lation Indirectly  bearing  upon  and  harmo- 
nlzlDg  with  our  views.  In  this  connection, 
as  amended  in  1875,  in  reference  to  the 
length  of  the  terms  of  the  Judicial  officers 
of  either  court,  is  found  section  21,  art.  4, 
which  provides  that  "Justices  of  the  su- 
preme court  shall  be  elected  by  the  qualified 
voters  of  the  state,  as  is  provided  for  the 
election  of  members  of  the  general  assem- 
bly.   They  shall  hold  their  offices  for  eight 


years.  The  Judges  of  the  superior  courts, 
elected  at  the  first  election  under  this 
amendment,  shall  be  elected  in  like  manner 
as  is  provided  for  Justices  of  the  supreme 
court,  and  shall  hold  their  offices  for  eight 
years."  Construed  literally,  and  without 
transposition,  this  section  would  fix  the 
terms  of  only  those  Judges  of  the  superior 
court  first  elected  thereafter  at  eight  years, 
and  provide  for  their  election  by  the  people 
of  the  whole  state  Instead  of  the  voters  of 
the  district,  leaving  us  to  look  elsewhere  in 
the  instrument  for  any  provision  which 
fixes  the  terms  of  those  who  should  be 
chosen  in  after  years.  The  language  of  sec- 
tion 21,  art.  4,  of  the  constituUon  of  18GS 
(Batt.  Revisal,  p.  48)  was  very  greatly  alter- 
ed as  to  the  tenure  of  office  of  superior  court 
Judges.  That  section  provided  that  "the 
Judges  of  the  superior  courts  [all,  not  sim- 
ply those  chosen  at  the  next  election]  shall 
be  elected  in  like  manner  *  •  *  and  shall 
hold  their  offices  for  eight  years."  To  say 
the  least,  It  was  very  remarkable  if  this 
change  of  phraseology  was  accidental.  If 
we  interpret  the  amended  section  according 
to  the  ordinary  rules  of  construction,  giving 
to  the  words,  as  they  are  arranged,  their 
natural  and  obvious  meaning,  we  would  be 
constrained  to  look  elsewhere  for  some  nec- 
essary implication  which  fixed  the  terms  of 
all  the  Judges  chosen  after  the  election  in 
August,  1868,  other  than  those  elected  in 
1878.  Section  33,  art  4,  of  the  amended 
constitution  provides  that  the  alterations 
then  made  (In  1875)  "shall  not  have  the  ef- 
fect to  vacate  any  office  or  term  of  office 
now  existing."  Construing  that  with  other 
sections  of  the  same  article,  such  as  section 
10,  which  required  that  the  state  should  be 
divided  Into  nine  Judicial  districts,  "for 
each  of  which  a  Judge  should  be  chosen," 
and  sections  11,  16,  22,  and  29,  we  may  fair- 
ly infer  that  existing  terms  of  office  were 
not  to  be  disturbed.  The  status  of  such 
Judges  was  at  that  time  briefly  as  follows: 
Six  Judges  had  been  elected  in  1874,  under 
the  constitution  of  1808,  which  fixed  their 
terms  of  office  at  eight  years,  extending  till 
1882,  or  till  the  qualification  of  their  suc- 
cessors, January  1,  1883;  while  section  33, 
art.  4,  of  the  amended  constitution,  provided 
tliat  no  such  term  should  b«  vacated. 
Though  the  amendment  adopted  In  1875  had 
reduced  the  aggregate  number  of  superior 
court  Judges  from  twelve  to  nine,  by  dis- 
pensing with  three  of  the  second  class  elected 
under  the  constitution  of  1868  for  long  terms, 
there  was  no  express  provision  fixing  the 
terms  of  those  elected  In  1874;  and  the  In- 
ference arose  that  the  terms  were  intended 
to  be  fixed  as  previously  provided,  thus  tak- 
ing us  back  by  way  of  reference  to  ascer- 
tain the  length  of  time  to  the  older  provi- 
sions of  the  organic  law,  which  prescribed 
the  tenure  in  connection  with  the  provision 
for  classification  as  a  part  of  a  system.  It 
will  be  remembered  that  lots  were  cast  In 
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1868,  as  provided  by  the  convention,  to  de- 
termine which  of  the  judges  of  the  enperlor 
courts  then  elected  should  belong  to  the 
class  whose  terms  wonld  expire  In  1874, 
and  which  to  the  class  whose  terms  wonld 
expire  In  1878. 

There  are  many  circumstances  that  point 
to  the  legislative  construction  that  these 
two  classes  of  judges  were  to  be  continued, 
and  the  terms  fixed  in  that  way  at  eight 
years,  just  as  it  had  previously  been  more 
plainly  provided  in  the  constitution  of  1868. 
When  the  general  assembly  determined 
(Laws  1885,  c.  GO)  to  again  Increase  the  num- 
ber to  12,  It  was  strange,  if  an  undesigned 
coincidence,  that  the  terms  of  the  new 
judges  of  the  Third,  Fourth,  and  Eighth  dis- 
ti-icts  were  so  arranged  as  to  begin  cotem- 
poraneously  with  those  elected  for  the  old 
Seventh,  Eighth,  and  Ninth,  or  the  new 
Ninth,  Tenth,  and  Twelfth,  and  that  thus 
the  whole  12  were  again  divided  Into  two 
classes,  so  that  one-half  of  the  whole  num- 
ber would  necessarily  stand  for  election 
every  four  years,  if  all  should  serve  for  full 
terms.  If  there  was  no  general  legislative 
idea  that,  by  a  fair  Implication  from  all  of 
the  provisions  of  the  organic  law,  the  two 
classes  were  to  be  preserved,  and  that  laws 
were  to  be  enacted  in  view  of  that  governing 
principle,  it  is  not  only  remarkable  that  the 
act  of  1885  should  have  operated  as  it  did, 
but  more  so  that  the  constitutional  amend- 
ment should  add  two  justices  to  the  su- 
preme court  whose  term  would  begin  on 
January  1,  1889,  two  years  after  the  election 
of  the  chief  justice  and  the  other  two  as- 
sociates; so  that  if  the  terms,  whether  filled 
by  one  or  two  Incumbents,  should  be  fixed 
at  eight  years,  we  would  have  two  of  the 
officers  of  that  tribunal  whose  term  would 
expire  on  what  is  known  as  the  "presiden- 
tial years,"  and  three  on  the  "off  years." 
These  coincidences  would  seem  to  be  ex- 
plained by  attributing  to  the  legislature  the 
purpose  to  Interpret  the  amended  constitu- 
tion, like  that  of  1868,  as  providing  for  two 
classes  of  superior  court  judges,  and  to  ex- 
tend the  classification  to  the  supreme  court, 
and  not  to  leave  all  liable  to  be  removed  un- 
der the  Infiuence  of  sudden  excitement.  It 
should  be  noted,  too,  that  the  act  of  1885  de- 
clared that  the  state  should  be  divided  Into  12 
judicial  districts,  for  each  of  which  a  judge 
and  solicitor  should  be  chosen,  "in  the  man- 
ner now  prescribed  by  law."  What  law? 
The  act  of  1876-77,  which  had  already  been 
re-enacted  in  the  Code,  and  was  now  again 
recognized  by  the  legislature.  These  consid- 
erations lend  additional  strength,  If,  indeed, 
any  were  necessary,  to  our  conclusion  that 
it  was  the  plain  purpose  of  the  legislature  to 
construe  section  25  of  article  4  of  the  con- 
stitution 80  as  to  Insure  the  election  of  jus- 
tices and  judges  of  the  supreme  and  supe- 
rior courts  for  full  terms  only  at  regularly 
recurring  Intervals  of  eight  years.  Such 
being  the  Tlew  we  have  adopted  after  ma- 


ture deliberation,  we  deem  It  nnneoessaiy 
to  enter  Into  an  elaborate  discussion  of  the 
meaning  of  the  language  used  In  section  25, 
art  4,  of  the  constitution.  While  we  are 
Inclined,  according  to  our  Interpretation  of 
the  terms  employed  in  that  section,  to  so 
construe  their  actual  meaning  as  to  har- 
monize with  our  view  of  the  legislative  con- 
struction, we  prefer  to  concede  that  the  very 
able  argument  of  the  attoi-ney  general  has 
raised  a  doubt  in  our  minds  as  to  the  mean- 
ing of  the  words,  considered  from  the  action 
of  other  branches  of  the  government.  Con- 
ceding, then,  that  the  particular  langroage 
leaves  the  intention  of  the  framers  of  the 
constitution  uncertain,  we  prefer  to  rest  onr 
opinion  upon  the  idea  that  onr  doubts  should 
be  resolved  in  favor  of  the  legislative  con- 
struction, with  the  universal  acquiescence  In 
it  by  the  people,  as  also  upon  the  ground 
that  in  the  effort  to  fix  the  terms  we  are 
compelled  to  consider,  as  In  pari  materia, 
other  provisions  of  the  constitution,  and 
bring  them  into  accord  with  the  section  re- 
lating more  specifically  to  the  question  be- 
fore us. 

It  is  not  Improper  to  add  that  It  Is  consid- 
ered a  safe  and  sound  rule  of  constrnctlon 
that,  when  "the  duration  of  a  term  of  office 
which  Is  filled  by  popular  election  Is  in 
doubt  or  uncertainty,  the  interpretation  is 
to  be  followed  which  limits  It  to  the  short- 
est time,  and  returns  to  the  people  at  the 
earliest  period  the  power  and  authority  to 
refill  it" 

[Signed]    JAS.  E.  SHEPHERD, 

Chief  Justice:. 
[Signed]     A.  C.  AVERT, 

Associate  Justice. 
[Signed]     ARMISTEAD  BURWEUL. 

Associate  Justice. 


BLIZABETHTON  SHOE  CO.  v.  HUGHES. 

(Supreme  Coart  of  North  Carolina.    May   14. 

1895.) 
Suit  aoaikst  SnsRiFF— Inbolvbkt  Estatb — ^Pao- 

CEBDS  op  SaLB. 

1.  Plaintiff  aliened  that,  as  a  creditor  of  a 
firm  which  had  made  an  assignment,  he  had  be- 
iran  an  action  by  attachment  to  have  the  assiim- 
ment  set  aside  for  fraud;  that  the  defendant,  >i 
sheriff,  levied  the  attachment;  that  a  compromise 
was  effected,  whereby  the  goods  were  to  remain 
in  defendants  possession,  subject  to  the  attach 
ment  lien,  and  were  to  be  sold  by  the  aaaignee,  u 
a^ent  for  defendant  and  the  proceeds  aj^ed  oa 
plaintiff's  claim;  that  defendant  sold  goods,  and 
paid  plaintiff  a  certain  amonnt,  bnt  refused  o 
turn  over  other  proceeds  of  sales;  and  that  be 
had  transferred  the  same,  with  the  stock  of  goods, 
to  the  assignor  firm._  J3'e{a,that  neither  the  assign- 
or firm  nor  the  assignee  were  necessary  parties, 
they  l)eing  mere  agents  of  defendant 

2.  The  fact  that  tiie  attachment  suit  was  atfll 
pending  was  no  defense,  aa  defendant  waa  not  a 
party   thereto. 

3.  It  was  not  necessary  for  plaintiff  to  all«s« 
that  E.,  K.  &  B.  were  not  entitled  to  the  propertf 
as  tiieir  exemption.  That  fact  was  matter  <^  de- 
fense. 

4.  It  was  not  necessary  to  allege  that  defoiO- 
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ant  was  a  party  to  the  eompromUe  agreement, 
where  be  has  accepted  the  tmat  bj  taking  the 
I>roperty  into  hia  posseasion. 

5.  The  facta  uieged  atate  a  canae  of  action 
againat  defendant. 

Appeal  from  superior  court,  Orange  county; 
Hoke,  Judge. 

Action  by  EllBabethton  Shoe  CJompany 
against  John  K.  Hughes  for  damages.  From 
a  judgment  overruling  his  demurrer  to  tlie 
complaint,  defendant  appeals.    Affirmed. 

J.  W.  Graham  and  P.  O.  Graham,  for  ap- 
pellant Shepherd,  Manning  &  Foushee  and 
C.  D.  Turner,  for  appellee. 

FUKCUES,  J.  This  action  comes  before 
us  upon  complaint  and  demurrer.  It  appears 
that  certain  parties  doing  business  under  the 
iirm  name  of  Ellen,  Koplon  &  Bro.,  in  the 
month  of  June,  1893,  made  a  deed  of  assign- 
ment for  the  benefit  of  their  creditors,  in 
which  they  preferred  Lena  Ellen,  wife  of 
Isaac  Ellen  (one  of  the  partners),  to  a  large 
amount;  that  some  time  thereafter  plaintiffs 
commenced  an  action  to  set  aside  the  deed 
of  assignment  for  fraud,  In  which  they  had 
the  goods  named  In  said  deed  of  assignment 
attached,  and  the  members  of  the  firm  Ellen, 
Koplon  &  Bro.  arrested;  that  defendant,  be- 
ing the  sheriff  of  Orange  county,  acted  as  the 
officer  in  making  these  arrests  and  in  serving 
said  attachments.  Under  this  state  of  affairs, 
the  parties,  by  their  attorneys,  came  to  terms 
of  compromise,  in  which  It  was  agreed  that 
the  defendant  should  be  discharged  from  cus- 
tody, and  that  no  sale  should  be  made  under 
said  attachments,  and  that  plaintiffs  would 
accept  33'A  cents  on  the  dollar  in  satisfaction 
of  their  debts,  which  they  say,  thus  reduced, 
amounted  to  $1,051.60.  And  in  consideration 
of  these  concessions  on  the  part  of  plaintiffs 
it  was  agreed  on  the  part  of  defendants  (El- 
len, Koplon  &  Bro.)  that  the  lien  of  the  at- 
tachment should  contlune,  and  that  T.  A. 
Faucett,  the  aasignee  named  in  the  deed  of 
assignment,  should  continue  to  sell  said  goods 
as  the  agent  of  the  defendant  Hughes,  ac- 
counting to  Hughes  for  the  goods  sold,  and 
the  defendant  was  to  apply  the  money  thus 
raised  to  the  payment  of  plaintiffs'  claims,  as 
reduced  by  the  terms  of  said  compromise. 
Tliat  under  this  arrangement,  defendants  (the 
firm  of  Ellen,  Koplon  &  Bro.),  Faucett,  and 
the  defendant  sold  goods,  and  defendant  paid 
plaintiffs  $200,  reducing  their  claims  to  the 
sum  of  $851.60.  Plaintiffs  further  allege  that 
tinder  this  arrangement  the  goods  belonging 
to  the  firm  of  Ellen,  Koplon  &  Bro.  to  the 
amount  of  $3,158.03  went  into  the  possession 
of  the  defendant,  and,  in  addition  to  the 
^oods  above  mentioned,  on  January  1,  1894. 
the  firm  of  Ellen,  Koplon  &  Bro.  moved  goods 
they  had  in  Rockingham  to  HiUsboro  to  the 
amount  of  $1,600,  and  turned  them  over  to 
the  defendant  Hughes,  to  be  sold  by  him,  and 
applied  to  the  payment  of  plaintiffs'  daim; 
and  that  defendant  accepted  them  for  that 
purpose,  and  put  them  in  the  store  with  the 


other  goods.  Plaintiffs  further  allege  that  on 
the  27tb  of  January,  1804,  aU  these  goods 
were  burned  and  destroyed,  except  $1,100 
worth.  And  they  further  allege  that,  besldek 
the  $200  which  defendant  paid  to  them,  un- 
der the  terms  of  the  compromise,  he  collected 
$700,  which  should  be  paid  to  them;  but  that 
he  refuses  to  pay  this  to  them,  or  to  sell  the 
$1,100  worth  of  goods  left  from  the  fire,  and 
pay  their  debt  out  of  this;  and.  Instead  of 
doing  so,  he  has  turned  them  over  to  the  mem- 
bers of  the  firm  of  Ellen,  Koplon  &  Bro.; 
wherefore  they  ask  for  Judgment,  etc.  To 
this  complaint  the  defendant  demurs— First. 
Upon  the  ground  that  there  is  a  defect  in  the 
parties,— that  the  members  of  the  firm  of 
Ellen,  Koplon  &  Bro.  and  T.  A.  Faucett 
should  have  been  made  parties.  Second.  That 
the  actions  referred  to  in  said  agreement  (Ex- 
hibit B)  are  stUl  pending.  Third.  That  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  (1)  That  It  was 
not  shown  that  it  was  the  duty  of  defendant 
to  Insure  the  goods;  (2)  that  complaint  does 
not  show  that  the  members  of  the  firm  of 
Ellen,  Koplon  &  Bro.  were  not  entitled  to  the 
$1,100  as  their  exemptions;  (3)  that  defend- 
ant was  not  a  party  to  tbe  agreement  (the 
compromise  and  assignment  above  mention- 
ed). We  do  not  think  tbe  demurrer  can  bo 
sustained.  We  do  not  think  the  members  of 
the  firm  of  Ellen,  Koplon  &  Bro,  or  Faucett 
are  necessary  parties.  The  goods  were  not 
in  their  hands,  except  as  the  agents  and  um- 
ployte  of  defendant.  He  was  to  control  the 
matter,  to  receive  the  money,  and  to  pay  it  to 
plaintiffs.  Indeed,  it  seems  from  the  com- 
plaint that  the  goods  were  in  the  possession 
of  the  defendant.  And  in  considering  this 
appeal  we  are  boimd  by  the  allegations  of 
the  complaint,  whether  they  are  In  fact 
true  or  not,  as  the  legal  effect  of  the  defend- 
ant's demuri-er  Is  to  admit  them  to  be  true. 
That  It  cannot  be  sustained  upon  the  second 
ground  assigned— First.  For  tbe  reason  that 
defendant  Is  not  a  party  to  the  "actions  re- 
ferred to"  In  the  complaint.  Woody  v.  Jor- 
dan, G9  N.  C.  189.  Second.  That  this  de- 
fense could  only  be  taken  advantage  of  by 
a  plea  in  abatement,  and  not  by  demurrer. 
Woody  V.  Jordan,  supra.  That  it  carinot  be 
sustained  upon  the  third  groimd,  as  It  seems 
clear  to  us  that  plaintiffs  have  set  up  a  cause 
of  action.  They  allege  that  the  firm  of  Ellen, 
Koplon  &  Bro.  owed  them  $1,051.60;  that  this 
firm  put  $4,500  worth  of  property  in  the  hands 
of  the  defendant  to  pay  them;  that  defendant 
accepted  this  property  under  this  trust,  and 
paid  them  $200,  reducing  their  debt  to  $8ol.- 
60;  and  that,  although  there  has  been  a  loss 
by  fire,  about  which  there  might  be  some 
question  as  to  defoadanf s  liability,  besides 
this  he  has  $700  in  money  collected  and  $1,100 
worth  of  the  goods  saved  from  the  fire.  In 
other  words,  he  has  $1,800  or  $2,000,  out  of 
which  he  should  pay  plaintiffs  the  $851.60 
due  them.  But  it  is  said  In  tbe  donnrrer  that 
plaintiffs  do  not  allege  that  tbe  members  of 
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the  firm  of  Ellen,  Koplon  &  Bro.  are  not  en- 
titled to  this  fund  as  their  personal  property 
exemption,  and  plalntlffa  are  not  entitled  to 
rtcover  on  that  account.  We  do  not  think 
it  was  necessary  that  plaintiffs  should  allege 
this  In  tbelr  complaint,  and  whatever  might 
be  the  result  if  defendant  bad  answered  and 
set  up  this  defense  is  not  now  before  us  for 
our  determination.  But  we  do  say  that  It 
is  not  such  a  defense  as  a  trustee  can  lUHkc 
by  way  of  a  demurrer  against  an  action  by 
hU  cestui  que  trust  for  withholding  funds  in 
his  hands  aa  such  trustee;  that  it  was  not 
necpF^ary  that  defendant  should  have  signed 
the  Instrument  of  July,  1893,  making  him  the 
trustee,  and  placing  the  goods  In  his  bands. 
His  signature  at  most  would  have  only  amount- 
ed to  an  acceptance  of  the  trust;  and  this  was 
afterwards  signified  by  his  aco^ting  the 
trust,  and  acting  under  it,  as  be  did.  We 
lea  re  out  of  consideration  the  matter  of  In- 
sumnce.  The  complaint  la  good  without 
There  Is  no  error  in  the  judgment  appealed 
from.   AlUrmed. 


SUTTON  T.  PmrXIPS  (three  cases). 

(Supreme  Court  of  North  Carolina.     April  23, 

1895.) 

Fines  and  Peualtibs— Proceeds— Seluno  Ahti- 
CLEs  BT  Unlawful  Mbasork. 

1.  Code  1883,  «§  3841,  3842,  which  providea 
that  private  parties  may  recover  penalties  of  any 
person  selling  and  delivering  provisions  by  unau- 
thorized weights  and  measures,  is  not  in  conflict 
with  Const.  1875,  art.  9,  S  5,  which  provides  that 
the  net  proceeds  of  all  penalties  and  forfeitures 
shall  go  to  the  school  fund.  Fabdoth,  O.  J., 
and  Avery,  J.,  dissenting. 

2.  In  an  action  to  recover  under  Code  1883, 
{{  S841,  3842,  providing  for  a  penalty  for  selling 
by  unauthorized  weights  and  measures,  and  for 
selling  by  other  measure  than  the  standard,  a 
finding  for  plaintiff  on  the  second  ground  is  error 
whem  fie  nrtii-'p  sold  ^""i  iiipnt. 

3.  Under  chapter  100,  Acts  1893,  there  is  a 
violation  of  the  statute  only  when  the  defend- 
ant has  used  weights  and  measures  after  refus- 
ing to  permit  *he  standard  keeper,  who  has  vis- 
it^ him  for  that  purpose,  to  seal  or  stamp 
them. 

Appeals  from  superior  court,  Lenoir  county; 
Boykln,  Judge. 

Three  actions  by  James  O.  Sutton  against 
John  R.  Phillips  to  recover  two  penalties  for 
selling  by  weights  and  measures  not  tried  by 
the  standard,  and  for  selling  meat  to  plaintiff 
by  less  measure  than  the  standard.  Defend- 
ant appeals.    Modified. 

R.  O.  Burton,  for  appellant  N.  J.  Rouse^ 
for  appellee. 

CLARK,  J.  While  the  courts  have  the  pow- 
er and  It  is  their  duty,  in  proper  cases,  to  de- 
clare an  act  of  the  legislature  unconstitution- 
al, it  la  a  well-recognized  principle  that  the 
courts  will  not  declare  that  this  co-ordinate 
branch  of  the  government  has  exceeded  the 
powers  vested  in  It  unless  it  is  plainly  and 
clearly  the  case.  If  there  is  any  reasonable 
doubt  It  will  be  resolved  in  favor  of  the  law- 
ful exercise  of  their  powers  by  the  representa- 
tives of  the  people.    For  several  reasons,  it  Is 


not  clear  that  the  act  in  question,  wliidi  wa* 
not  only  re-enacted  since  the  constitution  of 
1875  by  the  Code  of  1883  (see  secUona  3S11. 
S842),  but  which  has  been  recognized  as  ralid 
and  amended  three  times  by  the  general  as- 
sembly, first  in  1889  (ciiapter  404),  and  again 
by  the  general  assembly  of  1£03  (cuapters 
100,  207),  is  unconstitutional  and  Invalid. 
Among  these  reasons  are: 

1.  This  court  has  heretofore  recognized  that 
acts  like  thU,  giving  the  penalty  prescribed 
for  a  violation  of  the  statute  to  any  one  <as  tu 
some  designated  person)  who  shall  sue  for  the 
same,  are  constitutional.  Ashe,  J.,  fc«-  the 
court.  In  Katzensteln  r.  Railroad  Co.,  84  N. 
C.  688,  expressly  passes  upon  the  point  and 
holds  that  such  acts  are  not  in  contravention 
of  article  9,  {  6,  of  the  constitution.  In 
Hodge  V.  Railroad,  108  N.  C.  24, 12  S.  E.  104, 
Merrimon,  G.  J.,  elucidates  the  point;  and  in 
his  concurring  opinion,  on  pages  30,  31,  32, 
108  N.  C,  and  page  104, 12  S.  E.,  gives  strong 
reasons  for  adhering  to  the  former  opmlon  of 
the  court  as  rendered  by  Ashe,  J.  The  con- 
stitution of  Missouri  (article  11,  S  8)  contains 
a  clause  almost  Identical  with  that  of  this 
state;  and  the  supreme  court  of  that  staie 
has  uniformly  held  that  it  was  not  an  Inliibi- 
tion  upon  the  legislature  to  give  the  penalties 
to  any  person  whom  the  act  Impos&ig  the 
penalties  might  provide,  and  that  the  object 
of  the  constitutional  provision  was  not  to  pro- 
hibit qui  tam  actions  in  future,  but  simply  to 
provide  that  all  penalties  hiuring  to  the  stai<* 
should  go  to  the  school  fund.  In  view  of 
these  authorities  in  our  state  and  elsewliere 
upholding  the  constitutionality  of  such  acts 
which  had  been  customarily  passed,  time  out 
of  mind.  It  cannot  be  said  that  this  act  is 
I)lainly  and  clearly  unconstitutional.  The 
doubt  If  any,  must  be  resolved  in  favor  of 
the  general  assembly.  In  addition  to  these 
cases,  directly  in  point  acts  of  the  legislature 
giving  the  penalty.  In  whole  or  In  part,  w 
the  person  suing  for  the  same,  have  been  rec- 
ognized as  valid  In  numerous  cases  bhi<«  the 
amended  constitution  of  1875;  thus,  m  i^Tect 
approving  the  direct  decisions:  Branch  v. 
Italiroad,  77  N.  C.  847;  Keeter  t.  RaUroad. 
86  N.  C.  346;  Whitehead  t.  Railroad,  87  N. 
C.  255;  Branch  v.  Railroad.  88  N.  0.  570; 
Mlddleton  v.  Railroad,  95  N.  C.  167;  McGow- 
an  v.  Railroad,  Id.  417;  McGwlgan  ▼.  Rail- 
road, Id.  428;  Hines  t.  Railroad  Co.,  Id.  434; 
Williams  V.  Hodges,  101  N.  C.  800,  7  S.  E. 
786;  Cole  ▼.  Laws,  104  N.  C.  651,  10  S.  E. 
172;  and  there  are  more  than  twice  as  many 
more.  All  of  these  were  erroneously  aecided. 
and  must  be  ovemiled,  if  the  plaintiffs  in 
them  were  now,  by  a  new  construction  of  tlie 
constitution,  held  not  to  have  had  a  cause  of 
action,— a  defect  which  must  have  been  no- 
ticed in  this  court  without  exception  below. 
If  such  defect  had  existed.  Indeed,  the  €*■?€ 
of  Katzensteln  v.  Railroad,  In  which  thi:i 
court  expressly  held  that  the  amenoment  to 
the  constitution  was  not  a  restriction  upon 
the  legislature,  prohibiting  qui  tam,  or  popu- 
lar actions,  as  they  are  sometimes  termed,  has 
been  cited  as  authority  in  no  less  than  12  cases. 
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The  judicial  conBtructto»  of  this  proTlslon  hag 
been  tuil((»Ta  and  frequently  repeated.  The 
leglslatiTe  constmctlon  has  been  no  less  so. 
In  the  reply  of  the  court  to  the  goyemor  as  to 
the  "Judicial  Term  of  Office,"  114  N.  C.  923, 
21  S.  B.  963,  on  page  927,  114  N.  O.,  and  page 
9U5,  21  S.  E.,  the  court  says:  "We  rest  our 
-opinion  of  the  construction  of  the  constitu- 
tional provision  upon  the  duty  and  propriety 
of  adhering  to  the  settled  legislative  construc- 
tion, acquiesced  in  until  a  very  recent  period 
by  the  people  acting  in  public  and  private 
capacities."  By  the  same  reasoning,  the  con- 
struction of  this  constitutional  provision  has 
had  10  times  over  "a  settled  legislative  coa- 
strucUon,"  which  should  be  -  adhered  ta 
Scarcely  a  single  legislature  since  the  conven- 
tion of  1875  has  passed  which  did  not  rec- 
ognize the  power  and  duty  of  the  legislature 
in  this  particular  by  enacting  or  amending 
statutes  conferring  the  whole  or  a  part  of  pen- 
alties upon  persons  suing  for  the  same.  This 
has  been  acted  on  without  question  in  that 
department  of  the  government.  So  tinlversal- 
ly  has  it  been  "acquiesced  in  by  the  people 
in  public  and  private  capacities"  that  only 
once  Is  it  known  to  have  been  questioned  by 
the  pleadings  in  ail  the  actl(ms  brought  to  col- 
lect penalties  (Katzenstein  v.  Railroad,  su- 
pra); and  then,  by  an  exc^tlonally  able  court, 
— Smith,  Ashe,  and  Buffin,— the  legislative 
-construction  was  unanimously  sustained,  and 
lias-  been  r^eatedly  and  uniformly  recognized 
since  as  the  law  in  nimierous  cases,  many  of 
them  above  cited.  It  has  thus  20  years'  uni- 
form construction  by  both  the  legislative  and 
Judicial  departments,  and  should  be  deemed 
settled,  if  anything  can  be. 

2.  From  time  Immemorial,  in  the  English 
law,  it  has  been  found  that  qui  tarn  actions 
— actions  in  which  the  penalty  goes  in  whole 
or  in  part  to  the  person  suing  for  the  same 
— ^were  an  efficient,  and,  indeed,  sometimes 
an  indispensable,  means  of  enforcing  the  law 
in  many  cases,  as  for  the  breach  or  neglect 
of  duty  by  officers  and  corporations;  and 
parliament  in  England,  and  legislative  bod- 
ies in  this  country,  have  freely  enacted  stat- 
utes for  the  enforcement  of  laws  by  such 
actions.  There  has  been  no  agitation  for 
the  repeal  of  such  statutes;  and,  if  there 
liad  been  a  radical  departure  Intended  by 
the  amendment  of  1875  by  which  the  gen- 
eral assembly  would  have  been  deprived  of 
its  power  to  authorize  qui  tarn  actions,  such 
inblbitlon  would  have  been  clear  and  un- 
mistakable, and  would  have  been  placed  in 
the  chapter  relating  to  the  legislative  de- 
partment, among  the  restrictions  upon  the 
exercise  of  legislative  power.  Const  art  2, 
H  10,  11,  12,  14.  Instead  of  that,  this  pro- 
vision is  found  In  article  9,  upon  education, 
and  in  the  section  transferring  to  the  school 
fund  certain  sources  of  revenue,  and  among 
others  is  Incidentally  mentioned  "also  the 
clear  proceeds  of  all  forfeitures  and  penal- 
ties." It  would  be  a  strange  construction 
that  this  Incidental  reference  in  the  article 
on  education  was  a  reversal  of  the  policy  of 


hundreds  of  years,  and  a  clear,  distinct  in- 
hibition upon  the  legislature  against  permit- 
ting qui  tam  actions  any  longer,  and  an 
enactment  that  hereafter  the  state  alone 
should  recover  penalties  In  civil  actions.  On 
the  contrary,  as  already  held  by  our  court, 
and  also  by  the  Missouri  court,  upon  an  al- 
most identical  constitutional  provision,  the 
purport  and  true  meaning  of  this  clause  of 
the  constitution  Is  not  to  vest  the  sole  right 
to  collect  penalties  In  the  state,  but  to  vest 
In  the  school  fund  the  clear  proceeds  of  all 
penalties  which  by  authority  of  law  should 
be  collected  for  the  benefit  of  the  state.  It 
is  best  to  stand  super  vias  antiquas. 

3.  If  the  constitutional  provision  were 
clear  that  the  general  assembly  was  prohib- 
ited from  any  longer  permitting  qui  tam  ac- 
tions or  the  collection  of  penalties  by  any 
one  except  the  state,  public  iwllcy  could  not 
be  considered.  But,  when  such  restriction 
is  not  clearly  shown,  considerations  of  pub- 
lic policy  may  be  invoked,  on  the  ground 
that  there  was  no  great  recognized  evil  or 
public  agitation  which  called  for  so  radical 
a  departure  as  depriving  the  lawmaking 
power  of  its  immemorial  discretion  to  au- 
thorize the  recovei-y  of  penalties  by  private 
persons,  as  it  has  done  in  section  3842  of  the 
Code,  or  by  official  persons,  as  In  section  3841 
of  the  Code,  as  well  as  in  divers  and  sundry 
other  statutes.  Not  only  would  this  restric- 
tion upon  the  legislature  virtually  repeal  the 
penalties  prescribed  for  breaches  of  duty  in 
these  and  similar  cases,  but  it  would  virtu- 
ally repeal  all  statutes  providing  penalties 
for  delay  in  shipping  freight,  and  other  pen- 
alties for  breach  of  duty  by  corporations, 
since  penalties  will  be  rarely  sued  for  If 
there  Is  no  benefit  to  accrue  to  the  party 
bringing  the  action.  It  would,  Indeed,  be  a 
virtual  repeal  of  this  long  recognized  and 
efficient  mode  of  enforcing  the  law,  and 
would  leave  its  enforcement  In  effect  solely 
to  the  criminal  side  of  the  docket  with  its 
official  prosecutors,  and  the  benefit  to  the 
defendant  of  the  preponderance  of  challen- 
ges, tjie  protection  of  the  doctrine  of  rea- 
sonable doubt  and  the  other  advantages 
with  which  the  law  favors  a  defendant  on 
trial  for  crime.  Such  change,  not  being 
called  for  by  public  policy,  and  such  restric- 
tion upon  the  legislature  being  against  the 
experience  and  the  public  policy  of  centu- 
ries, If  made,  should  appear  clearly  and  un- 
mistakably, and  not  by  inference  from  a 
mere  provision  assigning  sundry  funds  for 
the  support  of  education.  The  act  of  1889 
(chapter  199,  !  36)  requires  solicitors  to  prose- 
cute and  collect  penalties  and  forfeitures  en- 
tered In  their  courts,  upon  Judgments  ren- 
dered. It  does  not  extend  to  those  cases 
where  no  judgment  is  rendered,  but  an  ac- 
tion Is  simply  authorized  to  be  brought  for  a 
penalt}-.  Code,  §  3S42,  defines  (as  does  sec- 
tion 1090)  two  distinct  violations  of  the 
law,— the  first  for  buying,  selling,  or  barter- 
ing by  any  weight  or  measure  which  has 
not  been  stamped  or  sealed  as  required  by 
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section  3841;  and,  secondly,  for  selUn;  and 
delivering  by  less  measure  than  the  stand- 
ard. For  each  offense  a  penalty  of  $40  is 
prescribed,  and  the  same  act  may  be  a 
violation  of  both  provisions  or  of  one 
only.  A  party  conld  sell  by  unstamped 
measure  or  weights,  and  violate  the  first 
clause,  and  yet  not  sell  by  measure  less 
than  the  standard,  in  which  case  he  would 
not  be  liable  to  the  second  penalty.  In  the 
present  case  the  defendant  is  not  liable  to 
the  second  penalty,  but  on  a  different 
ground,  which  is  that  the  second  penalty  is 
restricted  to  articles  sold  and  delivered  by 
measure  less  than  the  standard  (the  word 
"weight,"  which  appears  in  the  first  clause, 
being  omitted);  and  the  defendant  is  not  li- 
able to  the  second  penalty,  because  meat  Is 
an  article  which  is  not  sold  by  measure. 
An  English  case,  nnder  a  similar  statute, 
and  exactly  in  point,  is  Hughes  v.  Humph- 
reys, 3  El.  &  Bl.  954.  If  it  be  objected  that 
the  jury  has  so  found,  inspection  of  the  sec- 
ond issue  shows  that  it  does  not  come  up  to 
the  statute,  which  imposes  the  penalty  on 
any  one  who  shall  "sell  and  deliver";  and 
the  issue  and  response  thereto  do  not  find 
that  there  was  any  delivery,  which  is  an  es- 
sential to  constitute  the  penalty.  As  to  the 
first  clause,  we  concur  with  the  learned 
counsel  for  the  defendant  that  the  words 
"sealed  and  stamped  as  aforesaid"  refer  to 
section  8841,  as  amended  by  chapter  100, 
Acts  1893,  and  that  there  is  a  violation  of 
the  statute  only  when  the  defendant  has 
bought,  sold,  or  bartered  by  weights  or 
measures,  which  he  did  not  "allow  and  per- 
mit" the  standard  keeper,  who  visited  him 
for  that  purpose,  to  seal  or  stamp.  But  the 
Jury  find,  In  response  to  the  first  issue,  that 
the  defendant  sold  meat  to  the  plaintiff  by 
"weights  that  had  not  been  examined  and 
adjusted  by  the  standard  keeper,  as  re- 
quired by  the  statute."  These  words  "as  re- 
quired by  the  statute,"  in  the  verdict,  have 
the  same  reference  to  the  amended  section 
3841  as  the  words  "as  aforesaid,"  in  the 
statute,  and  can  only  mean  that  the  defend- 
ant, not  having  complied,  "as  required," 
with  the  duty  of  "allowing  and  permitting" 
his  weights  and  measures  to  be  stamped 
and  sealed,  did  sell  meat  by  them.  Upon 
the  verdict  the  plaintiff  was  entitled  to  re- 
cover the  $40  penalty  in  each  case  upon  the 
offense  stated  in  the  first  clause  of  section 
3842,  but  It  was  error  to  render  Judgment 
against  him,  for  reasons  above  stated,  for 
any  penalty  in  regard  to  the  second  clause 
of  said  section.  The  costs  of  the  appeal  will 
be  divided  between  the  oarties.  Modified 
and  affirmed. 

FAIRCLOTH,  C.  J.  (dissenting).  1  agree 
tliat  In  England  the  subject  of  penalties  is 
controlled  by  the  legislative  branch  of  the 
government,  because  there  Is  no  eonsltftu- 
tlonal  restriction.  I  agree  that  In  North 
Carolina,  prior  to  1868,  the  subject  was  en- 
tirely under  the  control  of  the  legislature, 


and  that  the  early  statutes  on  tbe  anbject 
have  been  allowed  to  continue  on  our  statute 
books,  by  inadvertence,  I  think,  as  now  ap- 
pears in  Code,  {  3812,  and  others.  After  the 
late  war,  however,  when  the  state  was  eon- 
fronted  with  new  conditions,  when  tlie  sub- 
ject of  general  education  and  a  general  sys- 
tem of  public  instruction  became  an  impor- 
tant question  of  state  policy,  the  convention 
of  1868-69  adopted  a  constitution  with  a  pro- 
Tision  (article  9,  (  4)  which  declared  that 
"the  net  proceeds  that  may  accrue  to  the 
state  from  sales  of  estrays  <Mr  from  fines. 
penalties  and  forfeitures  •  •  •  shall  be 
sacredly  preserved  as  a  school  fond,  •  •  • 
and  for  no  -  otlier  purposes  whatsoever." 
Again,  the  constitutional  convention  of  1S75. 
amending  the  state  constitution  in  sevenl 
respects,  after  providing  for  a  general  and 
nniform  system  of  public  schools,  and  set- 
ting apart  the  sources  of  means  for  main- 
taining the  same,  declared,  in  article  9,  i  5. 
"that  all  monies,  *  *  *  also  the  net  pro- 
ceeds from  the  sales  of  estrays,  also  tbe 
clear  proceeds  of  all  penalties  and  fonfeit- 
nres,  and  of  all  fines  c<rilected  In  the  several 
counties  for  any  breach  of  the  penal  or  mili- 
tary laws  of  the  state,  *  •  *  shaU  bdong 
to  and  remain  In  the  sevoal  connttes.  and 
shall  be  faithfully  appropriated  for  estaUlsh- 
ing  and  maintaining  free  public  schools  in 
tbe  several  counties  of  the  state:  provided 
that  the  amount,  collected  in  each  county 
shall  be  annually  reported  to  the  superin- 
tendent of  public  instrnctlon."  Again,  tbe- 
legislature  (Laws  1881,  c.  200,  1 14)  enactea 
in  the  identical  words  of  the  c<Mistltutlon  of 
1875,  that  the  "net  proceeds  from  sales  of 
estrays,  also  the  clear  proceeds  of  all  penal- 
ties and  forfeitures,  and  of  all  fines,  •  «  » 
shall  belong  to  and  remain  in  the  several 
counties,  and  shall  be  faithfully  appropriat- 
ed for  establishing  and  maintaining  tree 
public  schools  in  the  several  connttes  as  es- 
tablished In  pursuance  of  the  conatitntion: 
provided  the  amount  collected  in  each  coun- 
ty shall  be  reported  annually  to  the  state 
superintendent  of  public  instruction,"  which 
statute  was  re-enacted  into  the  Code  in  1883 
(section  2544). 

Thus,  we  linve,  on  the  one  hand,  the  con- 
stitutional provisions  of  1868  and  1875.  and 
the  act  of  assembly  of  1881  (chapter  200,  | 
14,  Code.  S  2544).  declaring  In  plain  terms 
that  the  "clear"  and  "net"  (synonymons 
terms)  proceeds  of  fines,  forfeitures,  penal- 
ties, etc.,  shall  be  faithfully  applied  to  main- 
tain public  schools,  and,  on  the  other  hand. 
Act  1741,  c.  32,  {  1  (Code,  {  3842),  giving  the 
entire  penalty  to  any  person  suing  therefor. 
and  so  for  other  penalties;  and  the  question 
is,  which  shall  control?  The  conatitntion 
does  not  impose  penalties,  but  only  directs 
the  application  of  the  net  proceeds  thereof 
when  collected.  It  leaves  with  the  l^Isla- 
ture  the  power  to  Impose  i>enalties,  to  pro- 
vide the  machinery  for  collecting  them,  the 
designation  of  suitable  persons  to  collect 
them,  and  the  right  to  make  reasonable  com- 
pensation to  the  collectors  f(w  serTlces  and 
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expenses.    Tbe  state  has  made  the  connty 
board  of  education  a  corporate  body,  with 
power  to  sae  and  be  sued,  to  recover  school 
property,  real  and  personal,  and  to  see  that 
the  school  law  Is  enfM-ced.    I  should  regret 
to  know  that  the  state  is  compelled  to  ap- 
peal to  the  selfish  motives  of  common  in- 
formers  to    have   its   laws   enforced,    and 
would  prefer  that  it  (the  state)  would  select 
its  own  suitable  agents  to  perform  this  labor 
with  reasonable  compensation;  and  I  see  no 
reason  why  the  county  board  of  education. 
In  a  case  like  the  present,  may  not  make  the 
collection  and  place  the  net  proceeds  to  the 
school  fund,  and  so  on  with  other  penalties, 
etc.     For  iUustratlon,  the  act  of  1889  (chap- 
ter 199,  I  36)  requires  the  solicitors  of  the 
several  Judicial  districts  to  prosecute  all  pen- 
alties and  forfeited  recognizances  entered  in 
their  respective  courts,  and  collect  by  exe- 
cution, if  necessary,  and  allows  them  to  re- 
ceive as  compensation  for  their  services  a 
sum  to  be  fixed  by  the  court,  not  less  than 
5  per  cent,  on  the  amount  collected;  and  this 
act  is  amendatory  of  Code,  {  2544,  requiring 
the  net  collection  to  be  applied  to  the  school 
fund,  as  above  stated.    Will  it  be  suggested 
that  the  solicitors,  county  boards  of  educa- 
tion, and  such  others  as  the  legislature  has 
or  may  designate  as  collectors  of  all  penal- 
ties,  are  not  patriotic  enough  to  perform 
their  sworn  duties  in  this  behalf  with  rea- 
sonable compensation?    By  this  method  the 
school  fund  is  Increased,  but  If  any  person 
who  may  choose  to  sue  is  allowed  to  recover 
the  whole  penalty  to  his  own  use,  as  Is  at- 
tempted in  this  case,  then  the  school  fund 
suffers,  and  Const  art.  9,  {  5,  is  a  "dead  let- 
ter."   It  is  seldom  that  we  find  an  express 
and  positive  restraint  upon  legislative  power 
in  the  constitution,  but,  when  we  see  a  posi- 
tive direction  therein,  it  carries  with  it  a 
necessary    Implication    against    everything 
contrary  to  it,  which  would  frustrate  or  dis- 
app<rfnt  the  purpose  of  that  provision.    1 
mnst  assume  that  these  constitutional  provi- 
sions and  the  act  of  1881  (chapter  200)  were 
enacted  after  due  deliberation,  and  not  inci- 
dentally or  tiy  mere  accident.    In  two  cases 
this  question  has  been  discussed  by  this 
conrt     First,  Katzenstein  v.  Railroad,  84  N. 
C.  6S8.    In  that  case  the  court  took  a  middle 
ground,    by    distinguishing    between    those 
penalties  with  an  express  provision  that  any 
I>er8on  could  sue  and  recover  to  his  own  use 
and  those  without  any  such  provision;  hold- 
ing   that  the  latter  only  belonged   to  the 
school  fund.    I  respectfully  submit  that  this 
was  a  petltlo  principii,  as  the  constitution 
Bays,  "All  penalties,"  eta,  which  must  in- 
clude all  or  none,  subject  to  the  deduction 
which  the  leg^islature  may  deem  a  reasona- 
ble allowance  for  services  and  expenses  of 
collection.     Second,  Hodges  v.  Railroad,  108 
N.  C.  24,  12  S.  E.  104.     In  this  case  the  same 
question  was  discussed  by  a  divided  court, 
but  It  was  left  as  an  open  question,  as  it  was 
not  necessary  to  decide  it  in  that  case.    With 


the  highest  regard  for  tiie  decisions  of  the 
conrt  as  constituted  when  Katzenstein's 
Ciase,  supra,  was  decided,  and  knowing  that 
it  is  important  that  the  law  should  be  fixed 
and  steady,  still  I  feel  that  the  organic  law 
must  be  preserved  according  to  its  true  in- 
tent, and  that  the  law  should  be  "reasonable 
and  right";  that  it  cannot  be  settled  until  it 
is  settled  right;  and  that,  if  an  error  is  com- 
mitted by  this  court,  it  should  be  corrected, 
and  the  sooner  tbe  better,  before  it  is  fol- 
lowed by  a  list  of  decided  cases,  spreading 
In  so  many  ways  that  to  eradicate  the  error 
would  do  more  harm  than  good.  I  am  of 
opinion  that  tbe  Judgment  below  should  be 
reversed,  and  the  action  as  now  constituted 
dismissed. 

AVERY,  J.,  also  dlssenta. 


STATE  ex  rel.  BURRBLL  v.  HUGHES  et  aL 

(Supreme  Court  of  North  Carolina.    May   14, 

1895.) 

Soil  FOR  PbSALTT— JOIMDSB  OF  ACTIONS — ^FABTT 

PlAlSTIFF— VarIAKCE — SuMUOKS   ASD 

COMPLAIKT. 

1.  A  motion  to  dismiss  for  want  of  Jnrisdic- 
tion,  or  because  the  complaint  does  not  state  a 
cause  of  action,  is  not  snch  a  demurrer  ore  tenns 
as  will  permit  an  appeal  from  its  refusal. 

2.  Where  a  summons  was  issued  In  tbe  name 
of  plaintiff,  "Dennis  Burreli,"  and  the  amended 
complaint  declared  in  tho  name  of  the  "state,  on 
the  relation  of  Dennis  Bnrrell,"  the  discrepancy 
is  not  material. 

3.  The  person  suing  for  a  penalty  for  fail- 
ure to  discharge  an  ofiBdal  duty  is  the  proper 
party  plaintiff,  and  not  the  state,  unless  it  is  so 
required  by  the  statute. 

4.  A  person  suing  one  defendant  for  penalties 
for  failure  to  discharge  official  duties  may  unite 
several  such  causes  of  action,  so  as  to  give  juris- 
diction to  the  superior  court 

Appeal  from  superior  court.  Orange  coun- 
ty; Hoke,  Judge. 

Action  by  the  state,  on  the  relation  of  Den- 
nis Burreli,  against  John  K.  Hughes  and 
others,  to  recover  a  penalty  of  $100  alleged 
to  be  due  by  reason  of  the  failure  of  de- 
fendant sherUr  to  execute  process  in  a  crimi- 
nal action,  assigning  four  separate  and  dis- 
tinct forfeitures.  Demurrer  to  complaint 
sustained,  and  plaintiff  appeals.    Reversed. 

The  plaintiff  made  affidavit  that  by  reason 
of  poverty  he  was  unable  to  give  bond  or 
make  deposit  for  costs  for  prosecution  of 
suit  This  was  supported  as  to  his  poverty, 
and  the  belief  that  he  had  a  good  cause  of 
action,  by  the  affidavit  of  George  W.  Day; 
and  C.  D.  Turner,  a  practicing  attorney,  cer- 
tifies that  he  has  carefully  examined  the 
facts  and  law  in  the  case,  and  is  of  opinion 
that  plaintiff  has  a  good  cause  of  action. 
Thereupon  the  following  order  was  made 
by  the  clerk  of  the  superior  court:  "This 
cause  coming  on  to  be  beard,  it  is  ordered 
that  the  petitioner,  Dennis  Burreli,  be  al- 
lowed to  sue  in  forma  pauperis,  and  that 
G.  D.  Turner  be  assigned  as  counsel  for  said 
petitioner.    ThU    October    12.    1893."    On 
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October  16,  1884,  a  summons  was  Issued 
against  tbe  defendant  and  sureties  in  tbe 
name  of  Dennis  Burrell  against  John  K. 
Hughes  et  al.,  and  tbe  complaint  was  8Ul>- 
sequently  filed  in  tbe  name  of  "state,  on  re- 
lation of  Dennis  Burrell,  against  Hughes  et 
al.":  "State  of  North  Carolina,  on  relation 
of  Dennis  Burrell,  t.  Hughes  et  al.  Amend- 
ed Complaint.  Tbe  plaintiff,  complaining, 
alleges:  (1)  That  defendant  Hughes  was 
elected  sheriff  •  •  •  in  NoTeml)er,  1892, 
and  qualified  in  Dec^nber,  1892,  after  giving 
bonds  required  by  law,  which  were  accepted 
and  approved  by  the  proper  authority.  (2) 
That  one  of  tbe  bonds  was  a  process  bond 
payable  to  tbe  state  of  N.  C.  in  the  sum  of 
f5,000,  with  tbe  defendants  (naming  them) 
as  sureties,  conditioned  to  well  and  truly  ex- 
ecute and  due  return  make  of  all  process 
to  him  directed,  and  in  all  other  things  well 
and  truly  and  faithfully  execute  the  office 
of  sheriff  during  his  continuance  therein. 

(3)  That  defendant  has  not  well  and  truly 
executed  and  due  return  made  of  all  process 
to  him  directed,  in  the  following  particulars: 

(4)  First  At  March  term,  1893,  of  thte  court, 
there  was  pending  and  for  trial  a  criminal 
action  wherein  John  Crisp  and  the  plaintiff 
Dennis  Burrell  were  defendants,  and  about 
March  11,  1893,  the  said  defendants  pro- 
cured a  subpoena  to  be  issued  commanding 
defendant  Hughes  in  due  form  to  summon 
Claud  Hughes,  Joseph  Smith,  and  Charles 
Vincent  to  appear  at  said  March  term,  and 
give  evidence  in  said  criminal  action  on  tbe 
part  of  defendants  therein.  Said  subpoena 
was  placed  in  the  hands  of  said  Hughes  on 
or  about  March  11, 1893,  with  request  to  ex- 
ecute same.  (5)  That  defendant  failed  to 
serve  said  subpoena  upon  Charles  Vincent, 
and  made  no  return  as  to  Vincent,  contrary 
to  tbe  statute,  etc.,  whereby  he  has  forfeited 
to  any  one  who  may  sue  for  ihe  same  the 
sum  of  one  hundred  dollars.  (6)  That  de- 
fendant returned  on  said  subpoena,  'Served 
on  all  but  Charles  Vincent,  fee  90c.';  and 
the  plaintiff  Is  Informed,  and  believes,  and 
so  alleges,  that  the  return  is  false  in  fact, 
in  that  the  subpoena  was  served  in  part 
through  tbe  mail,  and  by  notice  sent  by  par- 
ties unknown,  and  not  personally  served 
upon  each  of  said  witnesses  so  commanded 
to  be  summoned  as  required  by  law,  con- 
trary to  the  statute,  eta,  whereby  defendant 
has  forfeited  a  sum  of  one  hundred  dollars  to 
any  one  who  will  sue  for  the  same.  (7) 
That  plaintiff  Is  Informed  and  believes  that, 
In  addition  to  the  foregoing  forfeiture  ap- 
proved as  aforesaid,  the  said  return  as  to 
Vincent  Is  an  insufficient  return,  within  the 
condition  of  said  bond,  In  that  tbe  said  sheriff 
did  not  well  and  truly  execute  and  due  re- 
turn make  of  said  subpoena.  (8)  That  the 
defendants  In  the  above-mentioned  criminal 
action  on  or  about  March  13,  1893,  procured 
another  subpoena  in  due  form  to  be  issued, 
commanding  defendant   sheriff  to  summon 

■.  A.  Smith  and  J.  W.  Pickett  to  appear  at 


said  March  term,  1898,  to  give  evidence  In 
said  criminal  action  in  bebalf  of  tbe  defend- 
ants therein,  and  the  subpoena  was  placed  in 
defendant  sheriff's  bands  with  request  to 
serve  same  on  or  about  March  13,  1883.  t'^) 
That  defendant  positively  failed  and  refused 
to  serve  said  subpoena,  and  the  same  has 
been  neither  served  nor  returned  to  tbe  pres- 
ent day,  contrary  to  the  statute,  etc.  Where- 
by said  sheriff  has  forfeited,  to  any  one  who 
will  sue  for  the  same,  the  sum  of  one  hun- 
dred dollars  for  his  failure  to  execute  and  due 
return  make  of  said  subpoena  for  J.  A.  Smith. 
That  he  has  forfeited  to  any  one  who  will 
sue  for  the  same  the  sum  of  one  hundred  dol- 
lars, by  reason  of  his  failure  to  execute  and 
due  return  make  of  said  subpoena  for  J.  W. 
Pickett.  Wherefore  plaintiff  prays  Judg- 
ment against  defendant  and  sureties  for  tbe 
sum  of  five  thousand  dollars,  the  penalty  of 
the  process  bond,  to  be  discharged  upon  the 
payment  of  four  hundred  dollars,  amount  of 
the  penalties  accrued  upon  said  process  bond 
by  reason  of  the  forfeitures  aforesaid." 

The  defendants  moved  to  dismiss  tbe  ac- 
tion, and  also  demurred  to  the  amended 
complaint:  "(1)  That  the  summons  in  the 
action  issued  on  the  16th  of  October,  1883,  ii 
In  the  name  of  Dennis  Btirrell,  and  tbe 
amended  complaint  Is  an  attempt  to  state  an 
action  In  the  name  of  tbe  state  of  North 
Carolina  on  the  relation  of  Dennis  BmreU 
on  the  official  bond  of  John  K.  Hughes  as 
sheriff,  no  leave  of  court  being  asked  or  giv- 
en to  amend  said  smnmons.  (2)  That  tbe 
superior  court  has  not  Jurisdiction  of  a  suit 
to  recover  the  penalty  of  one  hundred  dol- 
lars either  for  failure  to  execute  process  or 
a  false  return,  and  such  Jurisdiction  cannot 
be  conferred  by  an  attempt  to  onlte^  in  one 
action,  suits  for  different  penaltiea  which 
are  s^arate  and  distinct  actions,  when 
there  is  only  return  necessary  to  be  made 
of  a  subpoena.  (3>  That  the  e<HnpIatnt 
does  not  state  facts  sufficient  to  oonstitnte  a 
cause  of  actloti,  as  it  does  not  roCer  to  any 
statute  under  which  a  penalty  Is  imposed. 
nor  does  it  show  any  fine  or  amercement 
imposed  on  the  sheriff  tor  which  the  sureties 
on  his  official  bond  have  become  liable.  (4) 
That  under  the  constitution  (article  9,  §  5)  the 
clear  proceeds  of  all  penalties  shall  belong 
to  the  several  counties  of  the  state,  and  ou 
action  can  be  maintained  for  such  penalties 
tmless  the  county  or  treasure'  of  the  public 
school  fund  shall  be  made  party  plalntilf 
to  such  action.  (5)  That  complaint  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action.  In  that  there  Is  no  allega- 
tion of  any  injury  to  plaintiff,  and  from 
an  inspection  of  the  subpoena  Issued  and 
the  record  and  witness  tickets  In  the  case 
of  State  V.  Dennis  Biurell  and  John  Crisp 
It  appears  that  the  witnesses  were  subpoe- 
naed and  attended  court  and  were  examined 
for  defendants;  that  In  the  subpoena  issued 
March  11,  1893,  are  the  names  of  Clnnd 
Hughes,  Joseph  Smith,  Charles  Vlncoit,  and 
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Joseph  W.  Pickett,  and  the  return  Ib  'served 
on  all  bnt  Charles  Vincent,  fee  00  cents, 
John  K.  Hughes,  Sheriff*;  that  whether  the 
personal  service  or  as  allowed  by  section 
1355  of  the  Ciode  Is  Immaterial,  and  it  la 
asked  that  the  said  return  be  amended  to 
show  that  Charles  Vincent  did  not  reside  In 
the  county  of  Orange,  bnt  In  Alamance, 
which  Is  the  reason  why  the  said  subpoena 
was  not  served  on  him  by  adding  to  said 
return,  'who  is  not  to  be  found  In  my  comi- 
ty.' (0)  Tliat  all  the  matters  and  things 
alleged  In  this  action  in  regard  to  the  sub- 
poenas issued  on  March  13,  1893,  and  the 
failure  of  Hughes  to  serve  the  same,  are  im- 
material, as  It  is  shown  that  the  witnesses 
were  summoned  under  the  Bubi>oena  set 
forth  In  the  action  now  pending  In  Orange 
superior  court,  wherein  the  said  Burrell  and 
Crisp  are  plaintiffs,  and  Hughes,  D.  M. 
ILaws,  and  John  McCracken  are  defendants, 
and  it  was  the  duty  of  the  sheriff  to  exe- 
cute only  one  subpoena  on  a  witness.  (7) 
That  said  J.  A.  Smith  and  J.  W.  Pickett 
-were,  as  appears  by  Inspection  of  the  papers, 
duly  summoned  to  attend  March  t^m,  1893, 
as  witnesses  for  the  defendants  in  the  case 
of  State  v.  Burrell  and  Crtsp,  and  there  is 
no  allegation  in  the  complaint  that  they  did 
not  attend,  and  the  facts  stated  do  not  show 
any  failure  of  the  sheriff  to  serve  any  paper 
which  It  was  his  duty  to  execute.  (8)  That 
even  If  any  such  subpoena  Issued  as  alleged, 
dated  March  13,  1893,  It  was  unnecessary, 
as  said  Smith  and  Pickett  were  duly  sum- 
moned as  witnesses,  and  the  defendants 
In  the  case  of  State  v.  Burrell  and  Crisp 
examined  the  said  witnesses.  (9)  That  the 
facts  stated  in  the  amended  complaint  do 
not  show  a  refusing  or  neglecting  to  return 
any  precept,  notice,  or  process  to  the  sheriff 
tendered  or  delivered,  which  it  was  his  duty 
to  execute,  or  that  plaintiff  was  injured  by 
the  neglect,  misconduct,  or  misbehavior  com- 
plained of.  (10)  That  if  there  had  been  a 
failure  to  return  the  subpoena  alleged  to 
have  been  issued  on  March  13,  1888,  the 
only  liability  Incurred  would  have  been  $100 
of  which  this  court  has  no  jurisdiction.  Ul) 
That  no  proper  order  has  been  made  allow- 
ing suit  to  be  brought  in  forma  pauperis. 
(12)  That,  even  If  the  summons  in  this  ac- 
tion is  amended  to  make  the  state  a  party 
plaintiff  in  this  action,  it  cannot  be  main- 
tained, and  there  is  no  right  to  sue  on  the 
official  bond  of  the  sheriff,  and  It  is  not  the 
duty  of  the  sheriff  to  execute  three  sub- 
poenas or  more  than  one  on  any  witness  in 
the  same  case.  Wherefore  defendants  de- 
mand Judgmoit  that  this  action  be  dismis- 
sed," etc.  It  was  adjudged  that  the  demm*- 
rer  be  sustained,  and  the  action  dismissed, 
and  the  plaintiff  appealed. 

C.  D.  Turner,  for  appellant.   J.  W.  Gra- 
ham and  P.  0.  Graham,  for  appellees. 

FAIRCLOTH,   C.   3.   The  plaintiff   insti- 
tuted tbiB  action  on  defendant's  oflSdal  bond 


for  four  penalties  In  $100  each,  for  failing 
to  serve  process.  The  summons  was  Issued 
in  the  name  of  the  plaintiff  "Dennis  Bur- 
rell," and  the  amended  complaint  declared 
in  the  name  of  the  "state,  on  relation  of 
Dennis  Burrell,"  the  plaintiff.  The  defoid- 
ant  moved  to  dismiss  the  action,  and  de- 
murred because  of  the  discrepancy  in  the 
summons  and  amended  complaint,  and  for 
want  of  jurisdiction  in  the  superior  court. 
A  motion  to  dismiss  for  want  of  jurisdiction, 
or  because  the  complaint  does  not  state  a 
cause  of  action,  is  not  such  a  demurrer  ore 
tonus  as  will  permit  an  appeal  from  its  re- 
fusal. Joyner  v.  Roberts,  112  N.  C.  Ill,  16 
S.  E.  917.  The  demurrer  not  only  raises 
Issues  upon  matters  alleged  in  the  com- 
plaint, but  sets  forth  other  matters,  which 
can  only  be  presented  by  answer,  and  there- 
fore cannot  now  be  considered.  The  dis-  ' 
crepancy  in  the  summons  and  the  amended 
complaint  is  not  a  material  matter,  and  has 
been  permitted.  Jackson  v.  Maultsby,  7S 
N.  0.  174;  Warrenton  v.  Arrington,  101  N. 
C.  112,  7  S.  E.  652.  The  person  suing  for  a 
penalty  is  the  proper  party  plaintiff,  and  not 
the  state,  unless  so  expressed  in  the  statute. 
Middleton  v.  Railroad  Co.,  95  N.  C.  169;  Sut- 
ton v.  PhUlips  (at  this  term)  21  S.  E.  968. 
A  party  suing  for  penalties  against  the  same 
defendant  may  unite  several  causes  of  action 
In  the  same  complaint,  and,  if  they  exceed 
$200,  the  superior  court  will  have  jurisdic- 
tion. Maggett  T.  Roberts,  108  N.  G.  174,  12 
8.  E.  890.  Our  conclusion  is  that  his  honor, 
in  sustaining  the  demurrer,  committed  error. 
Reversed. 


STATE  ex  rel.  COOK  v.  MEARES. 
(Supreme  Court  of  North  Carolina.     May  16, 
1885.) 
Election  op  Officbbs. 
Plaintiff  was  elected  by  the  leKislatnre  on 
March  9th,  to  fill  an  office  created  by  an  act  pass- 
ed on  March  8th,  containing  the  provision  that  it 
should  be  "in  force  from  and  after  its  ratifica- 
tion," and  which  was  not  signed  by  the  president 
of  the  senate  and  speaker  of  the  house  until 
March  12th.     Bdd,  that  the  election  was  void. 

Appeal  from  superior  court.  New  Hanover 
county;   Hoke,  Judge. 

Action  in  the  nature  of  quo  warranto  up- 
on the  relation  of  C.  A.  Cook  against  O.  P. 
Meares  to  test  defendant's  right  to  the  office 
of  judge  of  the  circuit  criminal  court.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

D.  L.  Russell,  L.  C.  Edwards,  and  T.  P. 
Devereux,  for  appellant  Shepherd  &  Bus- 
bee,  for  appellee. 

FURCHES,  J.  This  is  an  action  in  the 
nature  of  quo  warranto  for  the  office  of 
judge  of  the  circuit  criminal  court,  com- 
posed of  the  county  of  New  Hanover  and 
others.  It  appears  tiiat  the  general  assem- 
bly, on  the  8th  of  March,  1895,  completed 
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the  passage  of  an  act,  through  both  of  Its 
houses,  establishing  this  "circuit  criminal 
court,"  but  this  act  was  not  signed  and  rati- 
fied by  the  president  of  the  senate  and 
speaker  of  the  house  until  the  12th  of  March, 
1896;  that  in  this  act  the  legislature  de- 
clared there  should  be  one  judge  for  tills 
criminal  district,  to  be  elected  by  the  legisla- 
ture; that,  in  pursuance  of  this  legislation, 
it  proceeded  on  the  0th  of  March  to  elect 
the  plaintiff  judge  of  said  court,  which  vote 
was  reported  and  confirmed  on  the  11th  of 
March;  and  on  the  13th  of  March  the  gov- 
ernor appointed  the  defendant  judge  of  said 
criminal  court,  and  he  is  now  occupying  the 
office,  and  holding  the  courts.  Brery  ques- 
tion involved  in  this  case  is  decided  in  the 
case  of  Ewart  v.  Jones  (at  this  term)  21  S. 
B.  7S7,  except  one;  and  tliat  is  that  plaintiff 
was  elected  three  days  t>efore  the  act  was 
signed  by  the  president  of  the  senate  and 
the  speaker  of  the  house.  There  is  no  doubt 
of  the  plaintiff's  lielng  elected,  and  It  la  con- 
tended that  the  legislative  will,  so  clearly 
expressed,.should  not  be  defeated  by  a  mere 
technicality.  It  is  also  said  in  support  of 
plalnUff's  claim  that  the  act  of  the  12th  of 
March  Was  only  a  part  of  the  expression  of 
the  legislative  will;  that  It  Is  In  pari  ma- 
teria with  the  acts  of  legislation  commenced 
on  the  9th,  and  completed  on  the  11th,  In 
reirarting  and  declaring  the  vote  for  plain- 
tiff; and  that  they  should  be  read  and  con- 
strued together.  And  they  say  there  are 
precedents  in  our  own  legislative  history  to 
support  plaintiff's  claim;  that  the  legisla- 
ture of  1876  passed  and  ratified  an  act  es- 
tablishing a  criminal  court  for  the  county  of 
Wake  on  the  10th  day  of  March,  and  on  the 
same  day  elected  George  V.  Strong  to  fill  the 
office  that  day  created;  that  on  the  Gth  day 
of  March,  1891,  the  legislature  passed  and 
ratified  an  act  establlBhing  the  court  of  rail- 
road commissioners,  and  on  the  same  day 
proceeded  to  elect  the  officers  to  fill  the 
same.  And  they  contend  that  It  Is  not 
known  whether  these  acts  were  signed  by 
the  speaker  and  the  president  of  the  senate 
before  or  after  said  elections.  And  plaintiff 
further  contends  that  In  March,  1887,  the 
legislature  passed  an  act  proposing  an 
amendment  to  the  constitution,  increasing 
the  number  of  associate  justices  of  the  su- 
preme court  from  two  to  four,  which  amend- 
ment was  to  be  submitted  to  the  people  In 
November  following,  for  their  ratification  or 
rejection,  and  provided  that  said  vote  should 
be  reported  to  the  state  board  of  canvassers 
on  the  second  Thursday  thereafter,  and  if, 
upon  a  canvass,  it  should  be  found  that  a 
majority  of  the  people  voted  for  said  amend- 
ment, the  governor  should  so  declare  by 
proclamation,  and  that  he  should  attach  his 
certificate  to  the  act  to  that  effect,  which 
should  be  deposited  in  the  office  of  the  sec- 
retary of  state;  that  it  was  also  provided  in 
said  act  that  at  the  same  election.  In  No- 
-ember,  there  should  be  an  election  held 'for 


two  Justices  to  fill  the  ofllces  "^  be  created" 
by  said  amendment.  If  It  shonid  be  adopted; 
that  an  election  was  so  held  for  two  Jos- 
tices,  the  constitutional  amendment  was 
adopted,  and  the  justices  so  elected  quali- 
fied, and  took  charge  of  their  ofDce&  And 
it  Is  contended  that  these  justices  were  dect- 
ed  when  the  vote  was  cast,  in  November, 
like  the  plaintiff  was  on  the  Stb  of  Marcli; 
and  that  the  constitutional  amendment  did 
not  take  effect  until  the  vote  was  counted 
and  ascertained  by  the  canvassing  boaiA, 
and  the  governor's  proclamation  issned  pro- 
claiming its  adoption;  and  that  there  was 
no  office  to  fill  at  the  election  In  November, 
1888.  WhUe,  on  the  other  hand,  defendant 
says  that  the  act  of  the  legislature  on  the 
&th  electing  the  plaintiff,  and  the  act  passed 
on  the  8th,  but  not  ratified  until  the  12tti. 
weDO  separate  and  distinct  acts  of  leglaia- 
tlon,  and  cannot  be  considered  and  con^ 
strued  together;  that  the  rule  of  pari  mate- 
ria does  not  apply;  that  when  plaintiff  was 
elected,  on  the  9th,  there  was  no  anch  of- 
fice; that  Its  passing  the  legislature^  on  the 
8th,  amounted  to  nothing  until  It  was  signed 
by  the  president  of  the  senate  and  the 
speaker  of  the  house,  on  the  12th  of  MotcIl 
Defendant  further  says  that  this  court,  hi 
Scarborough  v.  Robinson,  81  M.  O.  409,  has 
decided  this;  and  the  case  of  Bhodea  v. 
Hampton,  101  N.  a  629,  8  S.  B.  219,  derides 
that  a  man  cannot  be  elected  to  an  office 
when  there  is  no  office  at  the  time  of  the 
election;  and  therefore,  admitting  that  plain- 
tiff-received votes  enough  to  elect  him,  that 
he  was  not  elected,  for  the  reason  tliat  the 
office  was  not  created  for  three  days  there- 
after. 

The  only  point  before  the  court  in  Scar- 
borough V.  Robinson  was  as  to  whether  the 
court  could  compel  Robinson,  then  lieuten- 
ant governor  and  president  of  the  senate, 
and  Mooring,  speaker  of  the  house  of  rep- 
resentatives, to  sign  a  school  bill  passed  by 
the  legislature,  or  not,  after  the  legislature 
had  adjourned;  and,  although  this  was  the 
only  question  before  the  court  for  its  judg- 
ment, the  court  proceeded  to  a  lengthy  dis- 
cussion of  legislative  powers.  In  the  coone 
of  which  It  announced  the  opinion  that  an 
act  passed  by  the  legislature  was  not  a  law 
until  it  was  signed  by  the  presiding  officers. 
We  find  very  respectable  authority  to  tlie 
contrary;  and,  without  passing  on  this  dic- 
ta (ttecause  it  is  not  necessary  we  shonid  do 
so  In  giving  oiu:  judgment  In  this  case),  ve 
say  that  it  announces  a  very  grave  proposi- 
tion. If  what  Is  held  In  that  opinion  be 
true,  the  presiding  officers  of  the  legislature 
are  clothed  with  a  veto  power  greater  than 
that  vested  In  the  president  of  the  United 
States  or  in  any  governor  In  any  state  of 
the  Union,  because,  where  there  has  been  a 
veto  power  vested  in  the  executive,  there  is 
also  provision  made  to  pass  the  act  over  liU 
veto,  which  is  not  unfreqneutly  done.  Here 
there  la  no  such  power.    The  courts  wUl  not 
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compel  them  to  sign  tbe  act,  and  there  Is 
no  means  prcrlded  bj  which  the  legislature 
can  pass  it  oyer  their  refusal  to  sign.  But, 
as  we  have  said,  we  do  not  pass  upon  this 
question.  In  the  case  of  Rhodes  y.  Hamp- 
ton, supra,  the  point  as  to  whether  a  party 
could  be  elected  to  an  office  which  did  not  ex- 
ist at  the  Ume  of  the  election  was  presented, 
and  the  court  held  that  be  could  not  And 
we  admit  that  it  was  the  intention  of  the 
legislature  to  elect  the  plaintiff  to  the  office 
he  is  claiming  in  this  action.  We  admit 
tliat  the  point  made  by  defendant  is  a  tech- 
uical  question.  We  admit  that  the  Journals 
^uow  that  George  V.  Strong  was  elected  on 
the  day  the  bill  establishing  the  court  was 
ratified.  We  admit  that  the  Journals  show 
that  the  railroad  commissioners,  in  1881, 
were  elected  the  day  the  bill  was  ratified. 
And  we  admit  the  two  additional  justices 
were  elected  at  the  Noyember  election  in 
1888,  and  that  the  amendment  creating  the 
offices  to  which  they  were  elected  did  not 
go  into  effect  until  some  time  afterwards, 
when  the  goyemor  so  proclaimed.  But  these 
all  took  place  when  there  was  harmonious 
action  between  the  legislatiye  and  execntiye 
departments  of  the  goyemment  None  of 
them  haye  been  tested  in  the  courts;  so  they 
cannot  be  considered  precedents  to  control 
our  action.  But  In  the  case  of  Judge  Strong, 
and  In  the  case  of  the  railroad  commission, 
as  It  was  all  done  on  tbe  same  day,  we 
must  presume  that  it  was  rightly  done;  that 
is,  that  the  act  was  ratified  before  the  elec- 
tion took  place.  And  In  the  case  of  the  jus- 
tices of  tbe  supreme  court  their  election  was 
proyided  for  in  the  same  act  that  provided 
for  the  amendment;  and  this  may  make  the 
difference  between  their  case  and  that  un- 
der consideration.  We  have  said  we  put  out 
of  our  consideration  in  this  case  the  case  of 
Scarborough  v.  Robinson,  because  this  act, 
creating  a  criminal  court,  was  signed,  and  is 
now  the  law.  So  the  question  presented  in 
Scarborough  v.  Robinson  is  not  presented 
here;  and  we  put  our  judgment  on  this  act, 
now  the  law,  which  provides  that  "it  shall 
be  in  effect  from  and  after  its  ratification," 
which  Is  in  effect  saying  that  it  shall  not  be 
In  effect  before  that  time,  and  this  is  the 
12th  day  of  March,  1895,  and  upon  the  opin- 
ion In  Rhodes  v.  Hampton,  supra,  which 
holds  that  a  party  cannot  be  elected  to  an 
office  that  does  not  exist  at  tbe  time  of  the 
election.  It  is  better  that  the  intention  of 
Ihe  legislature  should  be  defeated  for  a  time 
than  that  we  should  violate  the  law.  We 
find  no  error  in  the  Judgment  appealed  from, 
and  tbe  same  is  affirmed. 

CLARK,  J.  (concurring).  It  Is  settled  that 
the  legislature  had  the  power  to  fill  tbe  of- 
fice created  under  this  act  Bwart  y.  Jones 
<at  this  term)  21  a  B.  787.  Tbe  statute, 
■trbich  is  dvly  and  regularly  enacted,  provides 
tliat  it  should  be  "in  force  from  and  after 
Its  rattfloatlon."    Tbls  took  place  March  12, 


1885.  Neither  on  that  day  nor  at  any  time 
since  has  the  legislature  elected  any  one  to 
fill  the  office.  The  statute  provides,  further, 
that  in  event  of  a  vacancy  the  governor 
should  appoint  till  tbe  next  session  of  the 
general  assembly,  which  shall  then  elect  to 
fill  the  unexpired  term.  Under  this  author- 
ity the  governor  could  appoint  the  defend- 
ant who  la  now  discharging  the  duties  of 
the  office.  The  legislature  held  a  ballot  and 
selected  the  plaintiff  relator  to  fill  the  posi- 
tion on  9th  of  March,  1895.  But  at  that 
time,  by  the  very  terms  of  tbe  act  it  was 
not  in  force,  and  could  not  take  effect  ^11 
ratified,  which  was  three  days  thereafter. 
There  was  then  no  office  which  could  be 
filled  on  March  9tb.  The  attempted  elec- 
tion to  an  office  which  was  not  yet  In  exist- 
ence was  without  warrant  of  law,  and  was 
practically  a  merely  informal  expression  of 
preference  upon  the  part  of  members.  Tbe 
failure  to  elect  after  the  act  took  effect  and 
the  attempted  election  at  a  time  prior  there- 
to, were,  it  may  be  supposed,  an  inad- 
vertence. To  fill  an  office,  there  must  be 
one  already  created.  If  tbe  term  of  the 
office  is  to  begin  In  tbe  future  (as  in  this 
case,  on  April  Ist),  it  is  competent  for  tbe 
legislature  or  other  appointing  power  to  fill 
it,  provided  that  there  has  then  been  such 
an  office  created,  but  not  at  a  time  when 
there  is  no  such  office  in  existence.  By  the 
terms  of  tbe  statute,  the  act  not  taking  ef- 
fect till  after  Its  ratification,  It  is  not  neces- 
sary for  us  to  consider  the  nature  and  ef- 
fect of  a  ratification.  The  act  itself  selects 
that  date  as  tbe  beginning  of  the  life  of  this 
statute.  Prior  thereto  it  was  to  be  dead,— 
of  no  effect;  and  after  that  date  it  was  to 
live,  breathe,  and  be  effective.  By  its  terms, 
It  could  not  be  retrospective  and  validate  a 
prior  election.  And  as  a  wise  judge  has 
said,  "We  cannot  be  wiser  than  the  law." 
We  cannot  hold  that  this  office  was  in  exist- 
ence prior  to  the  time  when  the  act  creat- 
ing it  took  effect  Tbe  attempt  to  fill  an 
office  before  it  is  in  existence,  however  in- 
advertent the  attempt  is  simply  a  nulUty. 
Rhodes  v.  Hampton,  101  N.  C.  629,  8  S.  B. 
219.  The  courts  have  no  prerogative  to  step 
in  and  cure  inadvertences  and  nonaction  on 
the  part  of  the  legislature.  This  would  be 
unwarrantable  assumption  and  Interference 
by  this  co-ordinate  department,  and  would 
lead  to  far  greater  evils  in  cases  of  sup- 
posed or  alleged  inadvertences  and  omis- 
sions hereafter  than  the  postponement  for  a 
few  months  of  legislative  actioB  la  aUiag 
this  position. 

It  has  been  held  in  Scarborough  y.  Robin- 
son, 81  N.  G.  408  (Smith,  C.  J.),  that  a  bill 
has  no  validity  till  duly  ratified,  which  Is 
"an  essential  prerequisite  to  tbe  existence  of 
the  statute,  •  *  •  which  is  incompleteand 
inoperative  without  it";  and  in  State  v.  Pat- 
terson, 88  N.  G.  660,  4  a  E.  350,  that  a  bUl 
"perfected  and  passed  is  not  a  statute  till 
ratified."    But  even  conceding,  U  we  could, 
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that  the  bill  became  a  law  on  its  third  read- 
ing in  the  house  on  March  8th  (it  having 
passed  the  senate  previously),  or  that  the 
ratification,  when  made,  could  refer  back 
and  make  the  act  valid  at  the  date  of  such 
last  reading  (a  doctrine  which  has  no  author- 
ity to  support  it),  this  would  not  help  the 
relator,  for,  if  the  act  dated  back  to  the  8th 
of  March,  it  still  provides  that  it  was  to 
have  no  effect  till  the  ratification,  which  was 
March  12th.  In  Com.  v.  Fowler,  10  Mass. 
290,  304  (Parsons,  C.  J.),  an  act  creating  a 
new  county  provided  that  It  should  take  ef- 
fect on  a  future  day  named.  Before  that 
day  the  proper  appointing  power  appointed 
an  officer  to  fill  one  of  the  positions  (judge 
of  probate)  created  by  the  act  The  appoint- 
ment was  adjudged  void,  although  a  custom 
of  making  api)ointments  in  such  cases  was 
shown.  In  that  case  were  cited  Baa  Abr. 
"Statute,"  (c.),  and  Rex  ▼.  Gall,  Ld.  Raym. 
371,  Plowd.  79,  which  sustain  the  proposi- 
tion that  an  act  which  is  to  take  effect  at  a 
future  day  has  no  force  till  that  time.  To 
like  purport  are  onr  own  decisions,  for  it 
was  held  in  State  v.  Bond,  49  N.  C.  9,  that 
where  a-  statute  creating  a  criminal  offense 
was  to  take  effect  at  a  future  day,  the  speci- 
fied act,  if  committed  after  the  passage  of 
the  act,  but  before  the  day  it  was  to  take 
effect,  was  not  indictable  under  the  act 
And  as  to  civil  matters  it  was  held  (Dick, 
J.)  In  Merwin  v.  Ballard,  66  N.  C.  398,  that 
if  "the  act.  In  express  terms,  is  declared  to 
be  in  force  from  and  after  its  ratification,  it 
had  no  operation  previous  to  that  day.  A 
statute  must  be  construed  as  intended  to  regu- 
late the  future  conduct  and  rights  of  persons, 
and  not  to  apply  to  past  transactiona  •  •  » 
A  contrary  intention  must  be  expressed  by 
the  statute."  If  the  present  statute,  in  ad- 
dition to  creating  the  office  of  judge  of  a 
criminal  court,  had  made  certain  acts  in- 
dictable, it  is  clear  that  such  acts,  if  com- 
mitted on  March  9th,  before  the  ratification 
on  March  12tb,  would  not  be  punishable. 
Till  the  day  named  for  the  act  to  go  into 
effect,  no  rights  nor  liabilities  can  accrue 
under  it  23  Am.  &  Eng.  Enc.  Law,  218.  In 
Rhodes  V.  Hampton,  supra,  it  was  held 
(Smith,  C.  J.)  that  the  election  of  a  person 
to  an  office  which  did  not  then  exist  "was  a 
nullity,  for  the  obvious  and  sufficient  reason 
that  there  was  then  no  such  office  to  be 
filled."  To  somewhat  similar  purport  are 
Klmberlin  v.  State,  130  Ind.  120,  29  N.  E. 
773,  which  holds  that  the  election  of  a  per- 
son to  an  office  held  at  a  time  which  was 
not  authorized  by  law  is  void;  and  Brewer 
▼.  Davis,  9  Humph.  208,  which  holds  that 
an  election  on  a  different  day  from  that  pro- 
vided by  an  act  erecting  a  new  county  is 
void;  and  Sawyer  v.  Hay  don,  1  Nev.  75, 
which  holds  that  an  election  not  authorized 
by  law  is  a  nullity.  The  above  are  the  few 
precedents  bearing  on  the  point,  as  the  in- 
stances have  been  rare,  and  they  are  all 
against  the  plaintiff.    To  say  that  the  legis- 


lature had  power  to  elect,  and  did  elect,  is 
but  begging  the  question.  If  the  election 
was  made  without  authority  of  law  (th# 
point  in  issue),  it  was  no  election  at  alL 

AVERT,  J.  (concurring).  I  concur  in  the 
conclusion  reached  by  the  court  but  not  en- 
tirely in  the  reasons  upon  which  It  is  made 
to  rest  While  much  of  the  discussion  in 
Scarborough  v.  Robinson,  81  N.  C.  409,  was 
entirely  obiter,  the  court  construed  a  clause 
of  the  constitution  (article  2,  i  23)  as  making 
ratification  an  essential  prerequisite  to  the 
validity  of  an  act  of  the  legislature;  and  the 
decision  of  the  question  involved  depended 
upon  that  construction.  The  purpose  of  the 
plaintiff  in  bringing  that  action  was  either  to 
have  a  declaration  from  the  court  that  the  bUi 
should,  in  view  of  the  facts  shown,  have  been 
deemed  to  have  the  force  and  effect  of  an 
act  passed  and  ratified  in  the  ordinary  war, 
or  that  the  presiding  officer  should  be  re- 
quired to  sign.  It  seems  to  me  tliat  the 
court  did  not  transcend  the  proper  limit  of 
logical  argument  in  discussing  and  passing 
upon  the  questions  whether  it  was  com- 
petent for  the  defendant  to  still  impart 
vitality  to  an  inchoate  act.  or  whether,  if 
the  compulsory  power  of  the  court  could  not 
be  invoked  for  such  a  purpose,  it  could, 
nevertheless,  declare  that  under  the  peculiar 
circumstances,  the  unsigned  bill  should  be 
deemed  a  complete  legislative  enactment 


BROCK  et  al.  t.  O'DBLL  et  bL 

(Supreme  Court  of  South  Carolina.    April  15, 
1895.) 

COMPETINOT  OF  WITNESS  —  TbAXBAOTIONS    WITB 

Dbcedbkt— Intebest— Reforjiatiok  of 
Deed— Mistake  of  Law. 

1.  The  son  of  a  grantor  in  a  deed  may  testify 
as  to  remarks  made  by  the  grantor  at  the  time  of 
executing  the  deed,  which  was  to  another  son  of 
the  grantor,  and  as  to  directions  by  the  grantor  to 
the  person  drawing  the  deed,  wiuont  mfringins 
Code,  §  400,  forbidding  one  to  testify  as  to  a 
transaction  or  communication  between  himself 
and  a  decedent 

2.  On  an  issue  as  to  whether  there  was  a  mis- 
take on  the  part  of  the  scrivener  in  drawing  a 
deed  under  direction  of  tlie  grantor  tiierein  to  the 
Krantor'A  son,  another  son  is  not  rendered  incom- 
petent to  testify  by  the  fact  that  he  claimed  nnder 
a  similar  deed  from  the  father. 

3.  Where  the  parties  to  a  deed  intended  tint 
a  fee  simple  sliobld  be  conveyed,  but  the  word 
"heirs"  was  omitted,  so  that  only  a  life  estate 
was  conveyed,  a  reformation  of  the  deed  will  he 
decreed,  though  the  omission  arose  from  a  mistake 
of  law.    Mclver,  O.  J.,  dissenting. 

Appeal  from  common  pleas  circuit  court  of 
Pickens  county;    Wallace,  Judge. 

Action  by  Caroline  Brock  and  others 
against  W.  T.  O'Dell  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeaL  Af- 
firmed. 

Ansel  &  HolUngsworth,  for  appellants.  3. 
P.  Caxey,  T.  C.  RobUison,  Cothran  &  Robin- 
son, and  J.  E.  Boggs,  for  respondents. 
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POPS,  X  Stephen  CSayton  conveyed  by 
deed  400  acres  of  land  sitiuite  In  Pickens 
cormty,  in  tbla  state,  to  bis  son  Alfred  T. 
Clayton.  The  said  Alfred  T.  Clayton  con- 
veyed the  said  land  In  fee  simple  to  one  Wil- 
liam T.  O'DeU  In  1882,  who  Is  now  In  pos- 
■esslon  of  the  same,  and  thereafter,  In  1884, 
departed  this  life.    The  said  Stephen  Clayton 

departed  this  life,   Intestate,  on  the  

day  of  Jane,  1879;  and  his  heirs  at  law,  the 
plaintiffs  and  all  the  defendants,  except  W. 
T.  O'DeU,  now  seek  by  this  action  to  recover 
the  iKMKesslon,  and  thereafter  for  a  partition, 
according  to  law,  of  the  said  400  acres  of 
land.  The  defendant  contests  their  right 
to  recover  said  lands  from  him,  claiming  to 
bold  the  same  in  fee  simple.  The  contention 
bas  arisen  from  the  absence  in  the  deed 
from  Stephen  Clayton  to  Alfred  Clayton  of 
the  word  "heirs."  It  Is  admitted  that  the 
word  "heirs"  does  not  appear  in  the  deed, 
bnt  the  defendant  claims  to  avoid  the  effect 
of  snch  omission  of  the  word  "heirs"  by 
showing  that  it  was  the  Intention  of  both 
grantor  and  grantee  in  said  deed  that  sach 
word  "heirs"  should  have  been  Inserted,  bat 
that,  through  a  mistake  of  the  scrivener  em- 
ployed by  the  parties  in  preparing  the  deed, 
such  word  was  omitted.  The  case  came  on 
for  trial  before  his  honor.  Judge  Wallace, 
and  a  Jury,  at  the  fall  term,  1883,  of  the  court 
of  common  pleas  for  Pickens  county,  and 
resulted  in  a  verdict  for  the  defendant  W. 
T.  O'Dell,  which  ripened  into  a  judgment, 
after  which  the  heirs  at  law  of  Stephen  Clay- 
ton, deceased,  appealed  therefrom;  and  It 
Is  the  grounds  of  this  appeal  we  are  now  to 
consider.  For  the  purposes  of  our  considera- 
tion of  them,  they  may  be  treated  under 
these  heads:  First  Was  It  error  In  the  cir- 
cuit Judge  to  allow  the  witness  W.  W. 
Clayton  to  testify  as  to  what  passed  between 
Stephen  Clayton,  grantee,  and  J.  B.  Clayton, 
the  scrivener,  at  the  time  the  former  signed' 
the  deed  to  and  for  Alfred  T.  Clayton,  the 
frrantee?  In  this  form  different  phases  of 
dlfflcnlty  In  the  admission  of  this  testimony 
arc  suggested  by  the  appellante:  (a)  The  deed 
was  introduced,  and  spoke  for  itself.  fl>) 
The  witness  was  heir  at  law  of  Stephen 
Clayton,  and  not  competent,  onder  section 
400  of  our  Code,  (c)  The  testimony  of  this 
witness  tended  to  vary  and  add  to  a  solemn 
deed,  (d)  The  testimony  was  not  competent 
am  stating  the  conversation  between  Stephen 
Clayton  and  J.  B.  Clajrton,  becanse  such  con- 
versation was  addressed  to  the  witness  as 
well  as  J.  B.  Clayton,  (e)  The  witness  ought 
not  to  have  been  allowed  to  testify,  as  he 
held  a  deed  from  Stephen  Clayton,  liable  to 
the  same  difficulty  as  existed  In  that  of 
St^hen  to  Alfred  Clayton. 

The  testimony  of  the  witness  W.  W.  (Say- 
ton,  he  being  the  only  witness  offered  by  the 
defendant  O'DeU  to  testify  in  regard  to  the 
alleged  mistake  of  Stephen  Clayton,  the 
grantor,  and  Alfred  Clayton,  the  grantee,  in 
the  deeiid  around  which  both  sete  of  dalm- 
v.2l8.E.no.l3— 62 


ante  here  revolve  In  their  contention,  la  of 
great  importance;  for.  If  Us  testimony  Is  not 
competent,  the  defendant  O'Ddl  has  lost  his 
defense.  The  crucial  test  in  determining  the 
competency  of  testimony,  under  section  400 
of  the  Code,  is,  was  the  transaction  or  com- 
munication between  a  person  now  deceased 
and  the  witness?  If  it  was,  he  is  not  compe- 
tent to  testify  as  to  such  transaction  or  com- 
munication. If  it  was  not,  he  is  competent. 
The  facte  brought  befcnre  Jndge  Wallace  in 
this  connection,  and  npon  which  his  inillng 
was  sought,  were  these:  Stephen  Clayton 
had  placed  his  four  sons,  J.  B.  Clayton, 
Alfred  T.  Clayton,  W.  W.  Clayton,  and 
Moses  D.  Clayton,  respectively,  in  posses- 
sion  of  a  tract  of  his  (Stephen's)  land,  some 
four  or  five  years  before  August  22,  1854; 
and  he  had  giyea  to  each  of  bis  daughters 
a  slave  or  slaves  after  their  respective  mar- 
riages. On  the  22d  August,  1854,  his  son  J. 
B.  Clayton  presented  a  will  to  Stephen  Clay- 
t<m  to  sign;  whereupon  Stephen  Clayton, 
protesting  that  the  will  could  be  set  aside 
by  astute  lawyers,  thereby  defeating  the 
Intention  of  the  testator,  declined  to  sign 
such  will,  declaring  that  he  Intended  to  give 
his  sons  his  land  and  his  daughter  his  negro 
slaves,  and  directed  his  son  J.  B.  Clayton  to 
write  out  a  deed  for  his  son  Alfred  T.  Clay- 
ton for  the  400  acres  of  which  he  was  then 
in  possession.  The  son  J.  B.  Clayton  wrote 
out  the  deed,  which  Stephen  Cilayton  slgrned 
In  the  presence  of  O.  W.  Taylor  and  John 
(3ampbell,  both  of  whom  are  now  dead.  On 
the  same  occasion,  Stephen  Clayton  signed 
a  deed  to  the  witness  W.  W.  Clayton,  for  his 
land,  which  Is  In  the  same  form  as  that  to 
Alfred  T.  Clayton.  Now,  when  It  Is  remem- 
bered that,  under  the  testimony  here  offered, 
It  was  J.  B.  Clayton  who  produced  the  will 
which  he  requested  his  father,  Stephen  Clay- 
ton, to  sign,  and  no  connection  Is  shown  to 
have  existed  between  J.  B.  Clayton  and  W. 
W.  Clayton  touching  the  will,  and  the  re- 
marks of  Stephen  Clayton  whereby  he  gave 
his  reasons  for  refusing  to  sign  the  will  were 
made  to  J.  B.  Clayton,  in  the  presence  of  W. 
W.  Clayton,  we  cannot  see  where  there  was 
any  communication  or  transaction  of  Stephen 
with  W.  W.  Clayton  that  falls  under  section 
400  of  the  CV>de. 

As  to  the  question  Involved  In  the  subdivi- 
sion a,  it  is  manifest  that.  If  it  conteins  souhd 
law,  no  mistake  of  fraud,  or  accident,  in  a 
deed  could  ever  be  corrected  unless  some  pa- 
per writing  contemporaneously  made  was  ex- 
hibited as  the  basis  therefor.  Such  Is  not  the 
law. 

Subdivision  b  has  been  disposed  of  in  the 
preceding  remarks. 

As  to  subdlvlslcm  c,  it  may  be  said  that  it 
is  unfortunate  that  the  witnesses  to  the  deed 
are  both  dead,  but  it  will  hardly  be  contend- 
ed that  the  rights  of  W.  T.  O'Dell  or  any  other 
party  are  to  be  affected  by  this  providential 
dispensation  In  case  other  testimony  In  their 
stead  can  be  applied.    Stei^en  Clayton  died 
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in  1879,  and  this  action  was  not  commenced 
until  the  27th  day  of  April,  1882,a  period  of  18 
yean,  but  only  8  years  after  Alfred  T.  day- 
ton's  death.  While  the  plalntUfs  bad  a  right 
to  bring  tbelr  action  'when  they  did,  on  the 
othei-  band  the  defendant  is  not  to  be  blamed 
for  their  delay.  Any  defenses  he  may  haye, 
founded  In  law  and  supported  by  facts,  ate 
not  to  be  prejudiced  by  plaintiffs'  delay.  No 
doubt,  he  would  have  hailed  with  delight  the 
information  that  these  two  witnesses  were 
both  alive,  and  within  reach  of  his  summons 
for  them  to  testify. 

As  to  subdivision  d,  it  may  be  said  that  onr 
preliminary  remarks  are  an  answer  thereto. 

Lastly,  as  to  subdivision  e,  we  do  not  see 
how  the  competency  of  W.  AV.  Clayton  is  to 
be  tested  by  the  fact  that  he  liad  a  deed  from 
his  father  similar  In  its  terms  to  that  of  Al- 
fred T.  Clayton.  Such  a  fact  might  go  to 
his  credibility,  but  does  not  affect  his  com- 
petency. Besides,  In  this  case,  the  appellants 
cannot  complain  as  to  this  deed  of  W.  W. 
Clayton.  It  was  Introduced  In  testimony,  but 
his  honor  ruled  that  it  could  not  be  used  to 
re-enforce  the  deed  to  Alfred  T.  Clayton,  and 
no  appeal  is  taken  from  this  ruling. 

The  remaining  grounds  of  appeal,  the  sixth, 
seventh,  and  eighth,  have  given  us  renl  con- 
cern; and  we  will,  in  their  discussion,  take 
them  up  seriatim,  and  will  reproduce  the  tesct 
of  each. 

Sixth:  "Because  his  honor,  the  circuit  judge, 
erred  In  refusing  to  charge  the  jury  the  fom-th 
request  of  the  plaintiffs,  which  was  as  fui- 
lows:  'Assuming  that  all  the  testimony  in 
regard  to  the  execution  of  the  deed  from 
Stephen  Clayton  to  A.  T.  Clayton,  and  of  the 
Intention  of  St^hen  Clayton  by  the  deed  in 
question  to  convey  the  fee  to  \.  T.  Clayton, 
1>  true,  the  failure  to  insert  the  word  "heh^" 
in  the  deed,  which  was  necessary  to  convey 
the  fee,  was  done  in  ignorance  of  the  law,  and 
was  not,  as  claimed  by  the  defendant  O'DcU 
a  mistake  of  law.'  "  The  circuit  judge,  in  de- 
clining to  make  this  request,  used  this  lan- 
guage: "Now,  I  cannot  charge  you  that,  lean- 
not  charge  you  that  this  Is  ignorance  of  tht 
law,  but  whether  the  testimony  makes  it  ont 
you  must  say."  We  have  frequenUy  held  that 
the  charge  of  the  circuit  judge  should  be  con- 
strued as  a  whole.  In  his  charge  to  the  jury 
in  this  cause,  he  had.  In  a  previous  part  of 
his  charge,  said:  "The  allegation  of  the 
plaintiffs  is  that  It  [the  titie]  did  not  pass 
out  of  Stephen  Clayton  by  that  deed,  but  that 
Alfred  Clayton  bad  a  life  estate  in  it,  and  at 
his  death  It  reverted  to  Stephen  Clayton.  It 
Is  contended  by  defendants  that  Stephen  day- 
ton  Intended  that  that  deed  should  operate 
as  if  the  word  'heirs'  was  there;  and  that 
that  was  the  understanding  of  the  parties;  and 
that,  by  a  mistake  of  law,  that  word  was 
omitted;  and  that  It  can  be  supplied  now  by 
this  court,  and,  if  you  do  supply  it,  that  the 
titie  passes  from  Stephen  Clayton  to  Alfred 
Clayton  and  to  Mr.  W.  T.  01>dl;  and  that 
Mr.  0'I>dl  lias  It  now;  and  that,  tberafore. 


the  plaintiff  cannot  reoover.  Now,  tiie  de- 
fendants say  it  [word  "helra'l  wa*  omitted 
by  a  mistake  of  law.  Yon  temember  testi- 
mony was  pnt  np  on  that  snbject  as  to  tbedr- 
cnmstances  attending  the  parties  at  the  time 
of  the  execution  of  tbe  instmment,  and  all 
that;  all  of  the  time  intending  to  show  that  it 
was  a  mistake  of  law  tiiat  that  word  'heirs' 
was  not  inserted  in  that  deed.  Ignoranceof  law 
and  mistake  of  law  are  very  different  Tbe 
same  rule  as  to  Ignotanoe  of  the  law  in  crim- 
inal cases  applies  as  well  in  civil  actions.  He 
is  bound  notwithstanding  his  ignotanoe.  He 
is  sometimes  bound  when  he  makes  a  mistake 
of  law,  bnt  not  always;  and  right  there  comes 
the  clear-cut  distinction  between  Ignorance  of 
the  law  and  the  minf-aifp  from  which  the  court 
of  equity  will  relieve  him.  Now,  the  conrts 
have  decided  that  a  man  may  take  up  a  stat- 
ute, and  study  it,  and  then  make  a  mistake 
It  is  the  same  way  with  a  written  instruinent. 
If  a  man  takes  a  deed  or  a  will,  and  reads  It, 
and  studies  it,  and  acts  upon  it,— assumes  re- 
sponsibilities on  what  it  means,— «md  It  turns 
out  that  his  construction  is  erroneous,  he  is 
bound  still,  although  it  Is  a  mistake  of  law. 
Now,  on  tbe  other  hand,  where  two  parties 
atiempt  to  effectuate  an  agreement,  the  agrei?- 
meut  is  understood  between  them,  and  tbey 
undertake  to  put  it  'n  writing,  and  It  tnma 
ont  that  all  of  the  requirements  of  law  are  not 
complied  with,  and -those  facts  are  made  to 
appear  to  a  jury,  they  would  be  relieved  on 
account  of  that  mistake.  Now,  in  the  in- 
stance supposed,  it  is  a  lawful  undertaking, 
and  they  undertook  to  carry  It  out,  and  to 
put  the  terms  of  the  agreement  in  writing; 
bnt  it  turns  out  that  they  have  not  done  so. 
and,  when  the  facts  are  brought  to  the  atten- 
tion of  the  jury  and  a  judge  in  chancery,  tbey 
wiU .  be  reUeved  of  that  difficulty.  •  •  • 
Now,  was  that  word  'bdrs'  omitted  te>m  tliat 
deed  by  ignorance  of  law?  If  it  was,  tbe 
'deed  must  stand  according  to  its  import  as 
writtoi.  If  that  word  'heirs'  was  left  out 
there  through  ignorance  of  the  law,  or  throng 
an  erroneous  conclusion  on  the  part  of  St^hen 
Clayton  and  Alfred  Clayton  as  to  what  the 
law  was,  then  that  deed  would  cease  to  op- 
erate at  the  death  of  Alfred  Clayton,  and  the 
fee  would  pass  to  Stephen  Clayton  and  the 
heirs  Intended  in  this  action.  If  there  was 
an  understanding  between  Stephen  Clayton 
and  Alfred  Clayton  that  Alfred  dayton  was 
to  have  a  f ee«imple  [titie]  to  that  laud,  and  a 
draftsman  was  brought  In,  and  it  was  put  ia 
writing,  each  meaning  tiiat  he  should  have  It 
[the  fee-simple  titie],  and  the  proper  word 
was  omitted  by  mistake,  thai  that  mistake 
could  be  corrected,  and  the  finding  would  be 
in  favor  of  Mr.  O'Dell.  Now,  gentlemen,  all 
of  these  legal  principles  that  I  have  given  yon. 
you  wUl  consider,  and  apply  the  facts  that 
you  have  heard  to  tbeae  legal  prlndplea  I  bave 
given  you." 

Reduced  to  its  analysis,  the  request  of  the 
plaintiffs  we  are  now  considering  imputes  er- 
ror to  the  circuit  Judge  for  not  having  g^ven 
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to  the  ixtej  his  opinion  of  the  mffldenGy  of  fhe 
testlmonr.  This  comae  on  the  part  of  the 
clrcnlt  Judge  womd  have  been  an  nncanstlta- 
tlonal  Inyaslon  of  the  powers  of  the  Jnry.  If 
the  plaintiffs  bad  desired  a  charge  from  the 
ti-lal  judge  upon  a  bypothetlcal  state  of  facts, 
they  should  have  so  framed  their  request 
We  are  obliged,  as  was  the  circuit  ]udge<  to 
treat  it  in  the  form  presented  by  the  plaintiffs 
In  their  request  to  charge.  We  do  not  mean 
that  such  request  should  be  treated  literally, 
but  its  form  and  substance  should  be  regard- 
ed.   We  must  overmle  this  exception. 

The  seyenth  ground  of  appeal  is  as  fol- 
lows: "Because  his  honor,  the  circuit  judge, 
erred  in  refusing  to  charge  the  fifth  request 
of  the  plaintiffs,  which  is  as  follows:  That 
In  this  state  the  distincticn  between  igno- 
rance of  law  Is  sharply  and  distinctly  drawn. 
Ignorance  of  law  is  passive,  does  not  rea- 
son, does  not  know.  Mistake  of  law  pre- 
sumes to  know  when  in  fact  it  does  not 
Ignorance  of  the  use  of  apt  and  proper 
terms,  as  for  Instance  the  word  "heirs"  to 
convey  in  fee,  is  not  a  mistake.' "  The  quo- 
tation from  the  general  charge  of  the  circuit 
judge  evidences  his  excee<\iag  care  that  the 
Jury  should  understand  the  terms  "igno- 
rance of  law"  and  "mistake  of  law."  The 
science  of  metaphysics  undertakes  to  discuss 
ignorance  as  a  term,  and  to  ascribe  to  it  cer- 
tain qualities,  as  b^g  passive,  void  of  rea- 
soning, and  also  of  knowledge.  We  doubt 
however,  that  a  circuit  Judge  can  be  said  to 
have  failed  in  his  duty  to  the  Jury  In  this 
Instance  by  steering  clear  of  these  abstrac- 
tions, and  preferring  to  be  guided  in  his 
charge  to  the  Jury  of  practical  business  men 
by  those  illustrations  of  ignorance  of  law 
that  would  be  readily  apprehended  by  them; 
and  the  plaintiffs,  having  elected  to  group 
these  metaphysical  subtleties  with  a  sound 
proposition  of  law,  as  that  embodied  In  the 
last  sentence  of  the  request  must  take  the 
consequences  of  their  temerity.  Under  the 
rule,  this  court  cannot  undertake  to  divide 
what  was  submitted  by  the  appellants  to 
the  judge  as  an  entirety.  This  exception 
must  be  overruled. 

Appellants,  in  their  last  ground  of  appeal, 
the  eighth,  allege  "that  all  the  testimony 
upon  the  question  whether  it  was  a  mistake 
or  Ignorance  of  law  in  omitting  the  use 
of  the  word  'heirs'  was  offered  by  the  de- 
fendanta  Assuming,  as  the  fourth  request 
does,  that  this  testimony  was  true  and  undis- 
puted, it  was  the  duty  of  the  circuit  Judge 
to  say  to  the  Jury  that  such  testimony  de- 
fines the  term  'ignorance  of  law,'  and  it  was 
error  to  leave  to  the  Jury  the  decision  of  this 
technical  and  controlling  questions  of  law." 
The  testimony  of  W.  W.  Clayton  was  as  fol- 
lows: "At  the  time  the  deed  was  to  be 
signed,  Bayless  [J.  Bayless  Olayton]  had  a 
will  there,  and  he  wanted  my  father  to  sign 
the  will;  and  he  said  that  he  would  not  do 
it;  that  he  would  not  make  a  will;  that  If 
he  did  no,  some  of  them  might  get  dissatls- 


fled  about  it,  and  that  lawyers  would  break 
It;  that  wills  were  very  often  broke,  and 
that  what  he  wanted  to  give  his  children 
he  wanted  them  to  have  It;  that  he  allowed 
to  give  his  property  away,  so  that  he  would 
have  nothing  at  his  death  to  have  a  sale  on; 
and  that  he  would  make  the  deeds  to  his 
children  before  his  death,  and  then  nothing 
could  be  taken  away  from  his  children  after 
his  death,  and  that  there  would  not  be  any 
sale  after  his  death  for  a  division  of  his 
property;  and  he  would  make  deeds  of  gifts, 
so  that  the  lawyers  could  not  take  It  away 
from  them.  And  he  did  sign  the  deed  then." 
The  deed  in  question  is  in  the  handwritlns 
of  J.  Bayless  Clayton.  It  was  further  testi- 
fied that  Stephen  Clayton  declared  that  It 
was  his  purpose  to  give  his  lands  to  his 
sons,  and  his  negro  slaves  to  his  daughters; 
that  he  never  gave  his  sons  any  of  his  ne- 
gro slaves,  but  did  give  some  to  each  of  his 
daughters.  The  matter  which  was  the  sub- 
ject of  defendant's  effort  in  his  proof,  and 
the  law  he  sought  to  apply  thereto,  was 
this:  That  it  was  the  understanding  of  Ste- 
phen Clayton  and  A.  T.  Clayton  that  he 
could  convey  by  deed  an  absolute  estate  in 
the  lands  over  which  this  contention  is  now 
made  to  the  said  A.  T.  Clayton.  It  was  not 
contended  that  there  was  any  Ignorance  of 
the  law  that  a  deed  to  convey  a  fee-simple 
title  to  lands  should  use  the  word  "heirs"; 
nor  was  it  contended  that  A.  T.  Clayton  In- 
ferred, as  a  conclusion  of  his  own  mind  from 
the  terms  actually  used  in  the  deed  made 
to  him  by  his  father,  Stephen  Clayton,  that 
by  such  a  deed,  by  the  terms  therein  em- 
ployed, his  title  thereunder  was  one  in  fe^ 
8lmpl&  In  reading  the  charge  of  the  circuit 
judge.  It  Is  very  evident  that  he  brought 
himself  In  his  charge  to  the  Jury  to  dissect 
this  proposition  of  law,  of  which  his  lan- 
guage proved  very  plainly  be  had  a  very 
clear  perception.  The  principle  upon  which 
courts  enforce  a  reformation  of  on  instru- 
ment is  that  preceding  the  execution  of  the 
Instrument  and  as  the  inducement  to  its 
execution,  the  parties  to  the  same  had  an 
anderstandlng,  an  agreement  a  contract; 
and,  in  the  effort  to  reduce  the  evidence  In 
writing  of  that  contract,  a  mutual  mistake 
was  made,  by  which  mistake,  so  made,  the 
tmderstandlng,  the  agreement,  the  contract, 
of  the  parties  in  relation  to  the  subject-mat- 
ter thereof  was  not  carried  into  effect 
There  is  no  Ignorance  of  law  in  such  a  con- 
tingency. The  parties  knew  what  they 
wished  to  have  done,  and  had  agreed  that 
It  should  be  done.  The  mistake  occurred  in 
the  preparation  of  the  instrument  which  was 
intended  to  embody  that  agreement  under- 
standing, contract  It  is  perfectly  competent 
in  law  that  this  mistake  may  be  established 
by  parol  proof,  as  well  as  by  contemporane- 
ous writings.  It  Is  necessary  that  the  proof 
of  the  mistake  should  be  clearly  made  out 
by  the  testimony  adduced.  In  the  language 
of  Judge  Wallace  to  the  jury  on  this  point: 
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*^OTi  can  see  very  well,  gentlemen,  that  the 
proof  must  be  very  clear  to  anthorlze  a 
Jury  to  correct  a  solemn  Instrument  There 
Is  no  doubt  about  that.  It  Is  not  light, 
flimsy,  doubtful  proof,  but  the  Jury  must 
be  satisfied  by  clear,  competent  testimony 
that  a  mistake  has  not  only  been  made,  but 
is  of  the  nature  against  which  a  court  of 
equity  would  relieve."  It  is  observed  that 
no  exception  Is  taken  to  that  part  of  the 
charge  which  Is  devoted  by  the  circuit  Judge 
to  explaining  and  laying  down  the  law  on 
this  subject  The  appellants  have  content- 
ed themselves  to  rest  their  attack  upon  the 
Judge's  charge  to  the  matters  set  out  In 
their  requests  to  charge.  We  might  stop 
here,  but  we  will  briefly  notice  some  au- 
thorities on  this  subject 

Mr.  Pomeroy,  in  his  work  on  Equity  Juris- 
prudence (section  843),  thus  states  this  prin- 
ciple of  law:  "The  first  Instance  I  shall  men- 
tion la  closely  connected  with  the  doctrine 
stated  In  the  last  paragraph  but  one.  It  was 
there  shown  that,  if  an  agreement  was  what 
it  was  Intended  to  be,  equity  would  not  In- 
terfere with  it  because  the  parties  had  mis- 
taken Its  legal  Import  and  eftect  If,  on  the 
other  hand,  after  making  an  agreement,  in 
the  process  of  redndng  it  to  a  written  form, 
the  Instrument  by  means  of  a  mistake  in 
law,  tells  to  express  the  contract  which  the 
parties  actnally  entered  into,  equity  will  in- 
terfere with  the  appropriate  relief,  either  by 
way  of  defense  to  Its  enforcement  or  by 
cancellation  or  by  reformation,  to  the  same 
extent  as  If  the  failure  of  the  writing  to  ex- 
press the  real  contract  was  caused  by  a 
mistake  of  fact  In  this  Instance  there  la 
no  mistake  as  to  the  legal  import  of  the  con- 
tract actually  made,  but  the  mistake  of  law 
prevents  the  real  contract  from  being  em- 
bodied in  the  written  Instrument  In  short, 
if  a  written  instrument  falls  to  express  the 
intention  which  the  parties  had  in  making 
the  contract  which  It  purports  to  contain, 
equity  will  grant  its  relief,  affirmative  or  de- 
fensive, although  the  failure  may  have  re- 
sulted from  a  mistake  as  to  the  legal  mean- 
ing and  operation  of  the  terms  or  language 
employed  in  the  writing.  Among  the  or- 
dinary examples  of  such  errors  are  those  as 
to  the  legal  efTect  of  a  description  of  the 
subject-matter,  and  as  to  the  Import  of  tech- 
nical words  and  phrases;  but  the  rule  is  not 
confined  to  these  instances."  The  learned 
author  cites  a  number  of  authorities  in  snp- 
I)ort  of  these  propositions,  among  which  is 
the  case  of  Hunt  T.  Rousmanier's  Adm'rs,  8 
Wheat  174, 1  Pet  1,  when  Mr.  Justice  Wash- 
ington, in  delivering  the  opinion  of  the  su- 
preme court  of  the  United  States,  said: 
"There  are  certain  principles  of  equity  ap- 
plicable to  this  question,  which,  as  general 
principles,  we  held  to  be  uncontrovertible. 
The  first  is  that  when  an  Instrument  is 
drawn  and  executed  which  professes  or  is 
intended  to  carry  into  execution  an  agree- 
ment whether  in  writing  or  by  parol,  pre- 


viously entered  into,  but  which,  by  tbe  mis- 
take of  the  dniftsman,  either  as  to  fltct  or 
law,  does  not  fulfill,  or  which  violates,  the 
manifest  Intention  of  the  parties  to  the 
agreement  equity  will  correct  the  mistake 
so  as  to  produce  a  conformity  of  the  instru- 
ment to  the  agreement.  The  reason  is  ob- 
vious. The  execution  of  agreements  fairly 
and  legally  entered  into  Is  one  of  the  pe- 
culiar branches  of  equity  Jurisdiction;  and 
if  the  Instrument  which  is  Intended  to  exe- 
cute the  agreement  be,  from  any  caose,  tn- 
sufiicient  for  that  purpose,  tbe  agreement 
remains  as  much  unexecuted  as  if  the  par- 
ties had  refused  altogether  to  comply  with 
their  engagement;  and  a  court  of  equity  wUU 
hi  the  exercise  of  its  acknowledged  Juris- 
diction, afford  relief  In  the  one  case  as  well 
as  in  tbe  other,  by  compelling  the  delin- 
quent party  fully  to  perform  his  agreement 
according  to  the  terms  of  It,  and  to  the  man- 
ifest intention  of  the  partlea  So,  If  the  mis- 
take exist  not  In  tbe  instrument  which  is 
Intended  to  give  effect  to  the  agreeement 
but  in  the  agreement  itself,  and  is  dearly 
proved  to  have  been  the  result  of  Ignorajice 
of  some  material  fact,  a  court  of  equity  will, 
in  general,  grant  relief  according  to  the 
nature  of  the  case  ha  which  It  Is  sought." 

The  two  cases  from  our  own  reports. 
Lowndes  v.  Chlsholm,  2  McGord,  Eq.  455, 
and  Lawrence  T.  Beanblen,  2  Bailey,  623. 
are  authorities  of  no  uncertain  character  on 
this  question,  especially  after  a  most  learn- 
ed review  of  the  authorities  bearing  npon 
this  subject,  and  also  because  afterwards, 
in  Hopkins'  Bx'rs  v.  Mazyck,  1  Hill  (S.  C.) 
250,  the  court  reaffirmed  these  cases.  In 
which  latter  case  Chancellor  Johnson,  as  tbe 
organ  of  the  court,  speaking  of  the  two 
cases  Just  cited,  said:  "We  concur  with 
the  chancellor  that  the  trust  deed  executed 
by  Paul  Ravenel  Mazyck  is  good,  and  most 
stand,  and,  therefore,  that  the  decree  of  tbe 
circuit  court  should  be  affirmed;  and  that 
would  be  sufficient  for  the  case  itself,  but 
the  observations  of  the  chancellor  are  cal- 
culated to  shake  the  rule  In  Lawrence  v. 
Beaublen  and  Lowndes  v.  Chlsholm,  and  the 
court  thought  it  necessary  to  use  tbe  occa- 
sion to  express  their  aflherence  to  It  Law- 
rence V.  Beaublen  was  decided  upon  much 
consideration,  and,  the  more  I  have  reflect- 
ed upon  it  since,  the  more  I  am  confirmed  in 
Its  correctness;  and  I  feel  persuaded  that 
all  doubts  about  it  proceed  from  misap- 
prehension of  the  principle  on  which  it  is 
founded.  There  Is,  as  I  understand  It  a 
very  obvious  distinction  between  Ignorance 
and  mistake  of  law.  Ignorance  cannot  be 
proved  (who  can  enter  into  the  bedrt  of 
man,  and  ascertain  how  much  knowledge 
dwells  there?),  and  for  that  reason  the  courts 
cannot  relieve  against  it,  but  not  so  as  to  a 
mistake  of  law.  That  Is  sometimes  suscep- 
tible of  proof.  •  •  •  Mistakes  as  to  mat- 
ters of  fact  have  always  been  regarded  as 
retrievable  upon  dear,  taO,  and  Irrefraga- 
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tile  proof;  and  mistakes  In  law  ongtit  to 
be  upon  the  same  footing,  when  the  proof  is 
«qaall7  certain."  Now,  what  were  the  doc- 
trines of  the  cases  of  liowndes  t.  Chlsholm, 
supra,  and  Lawrence  t.  Beanblen,  supra? 
In  the  first  It  was  announced:  "But  It  Is 
well  established  that  relief  Is  ^yen  In  cases 
where  the  mistake  has  been  one  clearly  of 
law;  and  the  authorities  relied  on  put  the 
matter  beyond  all  doubt.  If,  indeed,  It  conld 
be  doubted  at  this  day."  In  the  latter,  Chan- 
cellor Johnson,  as  the  organ  of  the  court, 
says:  *The  question  there  arises  whether 
this  contract  can  be  enforced  against  him; 
or,  to  put  It  abstractly,  whether  one  is 
bound  by  a  contract  entered  into  under  a 
mistaken  deduction  of  law  from  facts  which 
were  known  to  him,  by  which  he  acquired 
nothing,  and  the  party  contracted  with  part- 
ed with  no  right  nor  suffered  any  loss." 
It  had  been  In  the  case  cited  urged  tliat 
to  uphold  the  right  to  correct  a  mistake  in 
law  controyerted  the  maxim,  "Ignorantla 
Juris  non  excusat"  Replying  to  this  sugges- 
tion, the  learned  chancellor  said:  "The  pro- 
priety and  necessity  of  its  application,  as  the 
means  of  enforcing  the  obligation  of  contracts, 
is  to  my  mind  an  utter  peryersion  of  the  use 
for  which  it  was  designed,  for  ttiat  is  suffl- 
c-ienUy  attained  by  the  rules  of  equal  obliga- 
tion, framed  for  the  express  purpose.  Amongst 
these,  that  which  has  been  the  strongest 
analogy  to  that  contained  in  the  maxim  is  that 
which  provides  that  no  one  shall  aver 
against  his  own  deed;  but  that  is  founded 
on  a  very  different  principle.  The  uncer- 
tainty of  contracts,  and  the  temptation  to 
perjury,  incident  to  the  substitution  of  facts 
depending  on  slippery  memory  for  those  re- 
'duced  to  writing,  are  the  foundations  of  this 
rule;  and  it  would  seem  to  furnish  itself  a 
sufficient  security  against  ail  abuses  without 
the  aid  of  'ignorantla  Juris  non  excusat' 
And  yet  tills  rule,  while  it  is  imperative  in 
the  Interpretation  of  contracts,  is  made  to 
promote  the  great  ends  of  Justice  by  letting 
in  proof  ttiat  the  most  solemn  contract  was 
obtained  by  fraud  or  duress  or  other  cor- 
rupt and  lllegHl  means;  and  I  am  utterly  un- 
able to  conceive  of  any  solid  foundation  for 
the  exclusion  of  proof  that  the  consideration 
was  founded  in  a  mistake  of  law.  All  the 
difficulty  and  confusion  which  have  grown 
out  of  the  application  of  the  maxim  appear  to 
me  to  have  originated  in  confounding  the 
terms  'ignorance'  and  'mistake.'  The  former 
is  passive,  and  does  not  presume  to  reason; 
and,  unless  we  were  permitted  to  dive  into 
the  secret  recesses  of  the  heart,  its  pres- 
ence is  incapable  of  proof.  But  the  latter 
presumes  to  know  when  it  does  not,  and 
supplies  palpable  evidence  of  its  existence. 
Hence  it  is  well  remarked  by  Lord  Uosslyn 
in  Fletcher  v.  ToUet,  6  Yea.  14,  that  Ig- 
norance Is  not  mistake.' " 

It  has  been  supposed  that  the  cases  of 
Keitt  V.  Andrews,  4  Rich.  Eq.  349,  Cunning- 
ham  T.   ConxJngham,   20   S.   OL   817,   and 


Bonndtree  v.  Roundtree,  28  a  0.  450,  2  S.  B. 
474,  have  seriooaly  interfered  with  the  cases 
prevlondy  decided  by  the  court  of  last  re- 
sort in  this  state,  and  have  thus  caused  one 
state's  decisions  to  be  at  variance  not  only 
with  themselves,  but  as  well  with  other 
American  states.  We  will  examine  these 
cases  to  see  if  this  be  true.  Fundamental 
to  the  inquiry  of  what  is  decided  in  any 
given  case  must  always  be  the  ascertain- 
ment of  wliat  tlie  court  was  called  upon  to 
decide,  for  it  is  only  when  the  decision  is 
responsive  to  the  case  that  it  is  entitled  to 
be  regarded  as  an  authority  binding  on 
others;  it  being  no  part  of  the  duty,  under 
the  law,  of  courts  to  formulate  law.  Un- 
der the  theory  of  the  states  of  this  union  of 
states,  the  duty  of  formulating  the  law  be- 
longs to  another  co-ordinate  branch  of  gov- 
ernment so  far  as  state  laws  are  concerned. 
In  Keitt  v.  Andrews,  supra,  the  facts  were 
these,  substantially:  The  will  of  Daniel 
Hess  gave  his  property  to  his  daughter  and 
grandchildren.  At  the  time  of  bis  death  he 
liad  only  two  grandchildren.  Years  after- 
wards, in  accordance  with  a  settlement  sheet 
prepared  by  the  ordinary  of  Orangeburg 
county,  without  any  distinction  as  to  the 
manner  in  which  such  settlement  sheet 
should  be  made  by  the  personal  representa- 
tives of  the  said  Daniel  Hess,  deceased,  the 
said  ordinary,  under  his  construction  of  the 
will  that  all  five  grandchildren  were  en- 
titled to  a  share  thereof,  prepared  receipts 
for  an  equal  share  therein  of  each  of  said 
grandchildren,  which  receipts  were  signed 
by  each  grandchild,  and  bis  or  her  share  was 
duly  paid  over.  Ten  years  afterwards  in 
one  case,  and  eight  years  afterwards  in  the 
other,  two  grandchildren,  who  were  in  esse 
at  the  death  of  the  testator's  death,  filed 
bills  in  equity  seeking  thereunder  to  cancel 
the  settlements,  and  have  the  whole  estate 
paid  to  them;  thus  excluding  the  other  three 
grandchildren.  The  court  refused  to  do  so  on 
the  grounds  that  while  It  was  true  that  the 
two  complainants,  under  our  law,  were  en- 
titled to  the  whole  estate,  yet  (1)  that  inas- 
much as  the  executor  and  legatee  honest- 
ly misconstrued  the  will,  and  had  a  set- 
tlement in  full,  based  upon  such  miscon- 
struction, the  settlement  will  not  t>e  opened 
merely  because  of  such  misconstruction; 
and  (2)  the  parties  deshlng  the  opening  of 
the  settlement,  on  the  grounds  of  mistake  or 
error,  had  waited  too  long  in  this  instance. 
Parties  desiring  such  a  course  must  make 
haste  in  their  application  to  the  courts  there- 
for. Iiong  acquiescence  amounts  to  a  per- 
sonal ratification.  One  of  the  discharges  of 
the  executor  was  under  seal,  while  the  other, 
though  in  writing,  was  not  under  seal. 
"The  ground,"  says  the  cliancellor,  "on  which 
complainants  claim  to  be  relieved,  is  simply 
Ignorance  of  the  law;  or,  in  other  words,  ig- 
norance of  the  true  legal  construction  of  the 
will.  •  •  •  But  ignorance  of  the  law  does 
not  entitle  one  to  open  a  settlement  formally 


Digitized  by  VjOOQIC 


982 


SOUTHEASTBRN  REPORTER,  VoL  21. 


(&a 


and  solemnly  made.  •  •  *  Is  there  any 
authority  whicb  goes  so  far  as  to  say  tbat 
a  party  is  entitled  to  r^ef  from  a  mistake  of 
law,  wbere  there  Is  no  fraud,  misrepre- 
sentation, management,  or  undue  influence, 
and  where  the  mistake  was  simply  his 
own  erroneous  construction  of  a  will  or 
deed?  In  this  case  the  parties  seeking  re- 
lief had  the  will  before  them.  They  were 
familiar  with  its  proylslons.  The  defend- 
ants did  not  seek  in  any  way  to  Impose  their 
construction  of  it  upon  the  complainant  It 
does  not  appear  that  they  expressed  any 
opinion  as  to  its  proper  construction.  If  the 
parties  now  complaining,  possessed  of  all 
the  facts,  as  they  were,  and  with  the  will  be- 
fore them,  had  applied  to  the  proper  sources 
of  information,  and  had  sought  legal  coun- 
sel, they  would  haye  been  advised  as  to  the 
true  constmctlon  of  the  will.  •  •  •  Their 
not  pursuing  this  course  was  laches  on  th^r 
part,  against  the  consequences  of  which  the 
court  is  not  bound  to  protect  them.  •  •  • 
A  misconstruction,  like  that  made  out  in  this 
case,  is  rather  an  error  of  the  Judgment  than 
a  mistake  of  the  law  or  fact  Tfu  nmple  mit- 
eonitrveiion  of  a  will  or  deed,  v)h«n  there  U  no 
flraud  or  eireumvenHon,  canriot  be  regarded,  in 
any  point  of  view,  a*  coming  within  the,  eeope  and 
authorit]/  of  ihote  eaM*  where  mittakei  of  law,  in 
eorUradietinetion  to  ignorance  of  law,  have  been 
eoneidered  a*  affordin-i  groundefor  relief. "  These 
last  words,  which  we  .have  italicized,  show 
plainly  enough  that  the  learned  chancellor, 
whose  circuit  decree  was  adopted  by  the 
court  of  appeals  without  any  words  of  eX' 
planatlon  or  comment  recognized  the  exist- 
ence of  the  very  distinction  that  Judge  Wal- 
lace made  in  his  charge  to  the  Jury,— that 
not  all  mistakes  of  law  are  retrievable  in  a 
court  of  equity,  and  that  there  is  a  dis- 
tinction between  mistakes  of  law  and  Ig- 
norance of  law.  If  the  chancellor  or  court 
of  appeals  had  deemed,  after  a  careful  re- 
view of  the  law,  that  the  cases  of  Lowndes 
V.  Chisholm  and  Lawrence  v.  Beaubien, 
supra,  were  at  variance  with  their  conclu- 
sion here  reached,  they  would  have  said  so, 
and  the  whole  case  is  entirely  free  from  any 
reference  to  the  result.  The  case  of  Cun- 
ningham V.  Cunningham,  supra,  is  where 
Miss  Cunningham,  with  her  father's  will  be- 
fore herself  and  brothers,  executed  inter- 
changeable deeds  to  some  of  the  real  es- 
tate controlled  by  the  provisions  of  their 
father's  wllL  Years  afterwards  her  devisee 
sought  to  have  such  deeds  reformed,  so  that 
the  purpose  of  the  will  in  question  might  be 
preserved,  on  the  ground  that  his  testatrix. 
Miss  Cunningham,  bad  misconstrued  those 
provisions  of  her  father's  will.  But  the 
court,  on  the  authority  of  Keitt  v.  Andrews, 
supra,  denied  this  application  for  a  reforma- 
tion. Judge  Fraser,  of  the  circuit  bench,  sit- 
ting in  the  place  of  Chief  Justice  Simpson, 
who  was  disqualified  to  preside,  because  of 
having  been  counsel  to  one  of  the  parties 
while  at  the  bar,  in  delivering  the  opinion 


of  this  court,  did  say:  "The  case  before  the 
court  does  not  call  for  any  attempt  to  define 
the  rule  by  which  relief  can  be  granted  on 
account  of  mistake  of  law.  *  *  *  In  this 
state,  however,  the  distinction  has  been 
sharply  drawn  between  ignorance  of  law 
and  mistake  of  law,  in  Lawrence  v.  Beau- 
bien,  2  Bailey,  823,  and  Lowndes  t.  Chis- 
holm, 2  McCord,  Eq.  455;  the  court  holding 
that  in  cases  of  mistake  the  court  could  give 
relief,  and  that  it  would  be  refused  in  cases 
of  mere  Ignorance,  the  principal  reason  given 
being  that  mistake  could  be  proved,  and 
that  Ignorance  could  not  As  the  parties 
can  now  testify  In  their  own  behalf,  it  mag 
be  doubtful  if  the  reason  can  be  longer  safB- 
dent  to  Justify  the  distinction.''  (Italics 
ours.)  In  Hopkins'  Ex'rs  v.  Mazydc,  tlu: 
court  of  appeals,  in  affirming  the  clccnlt  de- 
cree, takes  occasion  to  put  its  Judgment  on 
another  ground,  and  to  reaffirm  the  doctrine 
in  Lawrence  v.  Beaubien  and  Lowndes  v. 
Chisholm,  on  which  the  chancellor  bad  cast 
some  doubts  in  the  drcnlt  decree.  The 
conrt,  however,  has  never  held  that  even  a 
mistake  of  law  stands  in  all  caaea  on  the 
same  footing  as  a  mistake  of  fact;  and  no- 
where have  any  liabilities  been  laid  down 
capable  of  general  application.  And  then 
the  learned  Jndge  quotes  the  language  of 
Chancellor  Dargan  oaed  in  Keitt  t.  An- 
drews, supra,  that  already  appears  herein, 
as  to  the  fact  that  misconstruction  of  wills 
or  deeds,  where  there  is  no  fraud  or  circum- 
vention, does  not  fall  within  the  scope  of  the 
law  regulating  mistakes  of  law  by  which 
such  mistakes  can  be  corrected.  Ete  tben 
says  in  this  view  this  court  concnrs,  and 
holds  that  "even  if  there  is  a  difference  as  to 
Ignorance  of  law  and  mistake  of  law,  and 
it  should  be  regarded  as  in  fact  true  that 
Pamela  Cunningham  had  formed  an  opinion, 
either  from  her  own  construction  of  this  will 
or  In  consequence  of  erroneous  advice  of 
others,  this  is  no  ground  on  which  this  court 
can  relieve  her  devisee  from  the  eifect  of 
those  solemn  deeds  executed  in  1875." 

It  will  be  seat  that  all  that  this  court  has 
done  is  to  express  a  doubt  as  to  whether 
the  distinction  between  mistake  of  law  and 
Ignorance  of  law  still  sulMlsts,  now  that  par- 
ties are  allowed  to  testify  on  their  own  be- 
half; and  In  no  form  Is  It  asserted  that 
there  are  not  mistakes  hk  law  from  which 
equity  will  relieve.  It  may  be  doubted  if 
the  fact  that  parties  can  now  testify  in  their 
own  behalf  is  a  very  potent  reason  for  the 
doubt  expressed  by  the  learned  Judge. 

As  to  the  case  of  Roundtree  v.  Roundtree. 
supra:  In  this  case  the  testator  had  made 
his  will  some  time  before  }iis  death.  Daring 
his  last  illness,  his  son  James  died,  and  for 
prudential  reasons  the  news  of  his  death  was 
kept  from  the  sick  father,  who,  howerec, 
learned  this  fact  Just  before  his  death,  but  no 
alteration  of  his  will  was  made.  By  the 
terms  of  this  will  the  children  of  James  were 
unprovided  for.    This  at  first  seemed  not  to 
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haye  been  knawn  by  tbe  testator's  other 
children,  and  accordingly,  when  testator's 
general  estate  was  distributed,  the  children 
of  James  were  given  a  child's  share  between 
them.  After  a  life  estate  terminated,  and 
thereby  released  a  tract  of  land  for  division 
among  testator's  children,  the  question  was 
sprang  that  James'  children  were  not  enti- 
tled to  a  share.  This  was  stoutly  contested 
by  them,  and  they  Insisted  that  they  were 
entitled  to  have  the  will  reformed  so  that 
they  might  receive  their  ftitber's  (James') 
share.  The  circuit  court  sustained  their  con- 
tention, but  this  court,  on  appeal,  held  that 
this  was  error.  Chief  Justice  Mclver,  in  de- 
livering the  opinion  of  the  court,  among  oth- 
er things,  said:  "Again,  It  Is  urged  that  tbe 
children  of  James  W.  Roundtree  should  I>e 
let  In  on  the  ground  of  mistake.  It  is  not 
necessary  for  ns  to  consider  whether  the 
court  of  equity  has  Jurisdiction  to  correct 
mistakes  in  wills,  and,  If  so.  In  what  cases, 
for  we  do  not  think  any  mistake  was  pre- 
sented. It  is  true  that  James  W.  Round- 
tree  was  alive  at  the  time  of  the  execution 
of  the  will,  and  was  one  of  the  objects  of 
the  Intended  bounty  of  tbe  testator,  but  it 
does  not  necessarily  follow  that  his  chil- 
dren were;  certainly  not  that  they  were 
equal  objects  of  bis  bounty.  •  •  ♦  The 
circuit  Judge  seems  to  assume— but  upon 
what  evidence,  if  any,  the  record  does  not 
disclose— that  the  testator  was  kept  In  ig- 
norance of  his  (James')  death  until  so  near 
his  own  that  it  was  probably  impossible  to 
alter  his  will.  Now,  even  accepting  the  as- 
sumption as  well  founded,  it  certainly  does 
not  show  a  case  of  mistake,  but  rather  that 
of  misfortune  or  omission.  Can  any  one 
venture  to  say  what  the  testator  desired  to 
do  with  the  interest  he  had  Intended  for 
his  dead  son,  and  which  he  could  not  take 
by  reason  of  his  death?  If  the  court  should 
undertake  to  do  so,  would  not  that  be  a 
clear  case  of  undertaking  to  make,  instead 
of  construing,  the  will  of  the  testator?' 
The  present  chief  Justice  then  proceeds  to 
suggest  that  the  provision  of  the  act  of  1789 
might  have  reached  the  case  of  the  testator, 
and  he  may  have  concluded  that  under  this 
act  the  children  of  James  W.  would  not  take 
under  the  provision  in  the  will  made  for  the 
said  James  W.  And  then  he  says:  "But, even 
If  this  were  so,  this  already  was  not  such  , 
a  mistake  of  law  as  the  court  would  relieve 
from  (if,  Indeed,  there  is  now  any  case  in 
which  relief  would  be  granted  upon  that 
ground.  Cunningham  v.  Cunningham,  20  S. 
C.  317);  for  it  was  nothing  more  than  an 
erroneous  constraction  of  a  statute  (Pratt  v. 
McOhee,  17  S.  C.  4588),  which  certainly  af- 
fords no  ground  of  relief."  Again  we  ob- 
serve the  expression  of  a  donbt  as  to  the 
existence  of  any  mistake  In  law  which  is 
relievable;  but  with  this  expression  of  doubt, 
parenthetically  expressed  at  that,  it  is  evi- 
dent the  chief  Justice  did  not  desire  to  be 
understood  as  so  rallng. 


In  Hunro  v.  Long,  35  S.  C.  354, 14  S.  B.  824, 
It  Is  said  the  distinction  Itetween  Ignorance 
of  law  and  mistake  of  law  is  "wide  and 
shadowy."  And  in  Smith  ▼.  Winn,  38  S. 
C.  102, 17  S.  B.  717,  761,  Chief  Justice  Mclver. 
in  speaking  of  the  mistake  made  in  tbe  con- 
struction of  a  will,  says:  "It  is  very  obvious 
from  the  cases  of  Keitt  v.  Andrews,  supra, 
and  Cunningham  v.  Cunningham,  that  such 
a  so-called  'mistake'  would  not  be  sufficient" 
And  in  this  same  case,  in  the  dissenting 
opinion  of  Justice  Pope,  it  is  said:  "While 
it  is  true  that  this  court  cannot  view  with  ap- 
proval any  appeal  that  is  based  upon  an  er- 
ror of  fact  or  of  law  In  the  constraction  of  a 
will  when  there  is  no  fraud  or  circumvention 
which  parties  to  a  controversy  or  their  priv- 
ies may  have  made,    •    •     ♦." 

It  must  be  evident  in  looking  to  the  text  of 
these  decisions  that  it  is  nowhere  decided 
that  there  are  not  some  mistakes  of  law 
which  the  court  of  equity  will  relieve.  Fur- 
thermore, all  the  cases  from  our  own  state 
courts  since  Lawrence  v.  Beaublen,  supra, 
have  dealt  with  mistakes  made  by  parties 
in  the  constraction  of  wllla  They  not  one 
of  them  pretend  to  cover  a  case  similar  to 
the  case  now  on  appeal.  Here,  In  the  case 
at  bar,  the  contention  la  directly  confined  to 
this:  When  a  grantor  and  grantee  have  made 
an  agreement  as  to  a  conveyance  of  land, 
and  a  mistake  of  the  scrivener  converts  the 
deed  executed  to  carry  out  the  previous 
agreement  from  one  fee  simple  to  one  con- 
veying only  a  life  estate,  and  these  facts 
are  made  clearly  to  appear.  Is  It  relievable, 
so  that  when  the  heirs  at  law  of  the  grantor 
seek  to  take  away  the  land  from  the  grantee, 
because  of  the  terms  in  their  grantor's  deed, 
the  grantee  may  show  this  mistake?  We 
think  it  is  in  this  case. 

Before  closing  this  discussion,  we  would 
desire  to  call  attention  to  the  cases  of  deeds 
in  fee  simple  absolute  on  their  faces,  now, 
when  the  grantees  come  into  a  court  of  eqnl- 
ty.'and  allege  and  prove  that  nothwithstand- 
ing,  by  the  terms  of  the  deed,  an  estate  In 
fee  simple  is  granted  to  the  grantee,  yet 
such  an  Instrament  was  made  really  to  se- 
cure the  grantee  in  the  loan  of  money  to  the 
grantor  by  a  pledge  of  the  land  named  in 
the  deed.  This  is  allowed.  It  may  be  said 
that  this  is  done  because  it  is  competent  to 
prove  tbe  consideration  of  a  deed.  This  Is 
true,  but  it  is  not,  after  all,  because  there 
was  an  agreement  between  the  parties  for 
the  loan  of  money,  and  not  an  absolute  sale 
of  land,  and  therefore  the  deed  prepared  as 
a  conveyance  should  have  been  a  mortgage. 

So  far  as  the  eftort  of  the  appellants  is  con- 
cerned where  they  seek  to  hiject  the  ques- 
tion as  to  this  being  a  voluntary  deed,  and 
therefore  not  reformable,  we  have  looked  in 
vain  in  the  "case"  to  find  any  place  where 
these  appellants  raised  snch  a  question  be- 
fore the  circuit  Judge,  and  it  is  too  late  to 
ask  that  this  question  be  considered  by  this 
court 
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It  is  the  Judement  of  this  court  that  tbe 
Judgment  of  the  circuit  court  be  affirmed. 

McIVEil,  C.  J.  (dissenting).  Being  unable 
to  concur  in  ttie  conciuslon  reached  by  Mr. 
Justice  POPE.  I  propose  to  state  briefly,  with- 
out elattorating  the  agreement,  the  grounds  of 
my  dlsaent. 

It  seems  to  me  that  the  first  and  tliird 
grounds  of  appeal  properly  Impute  error  to 
the  circuit  judge  in  receiving  parol  evidence 
to  vary  the  tei-ms  of  the  deed  from  Stephen 
Clayton  to  his  son  A.  T.  Clayton.  The  mani- 
fest object  of  this  testimony  was  to  correct 
an  alleged  mistake  in  that  deed  by  supplying 
the  word  "heirs,"  not  found  in  the  deed,  so  as 
to  convert  that  conveyance  from  a  deed  con- 
veying a  life  estate  only  into  a  deed  convey- 
ing the  fee.  There  is  no  doubt  tliat,  as  a  gen- 
eral i-ule,  parol  evidence  is  not  competent  to 
vary  the  terms  of  a  deed  or  other  written  in- 
strument; but  to  this  general  rule  certain  ex- 
ceptions are  recognized.  As  is  said  in  2 
Pom.  Eq.  Jur.  t  858:  "It  ia  an  elementary 
doctrine  that  parol  evidence  Is  not.  In  general, 
admissible  between  the  parties  to  vary  a 
written  instrument  *  *  *  It  is  equally 
well  settled  that  mistake,  fraud,  surprise,  and 
accident  furnish  exceptions  to  this  otherwise 
universal  doctrine."  Here  the  defendant  la 
seeking  the  benefit  of  this  exception  to  tbe 
general  rule  of  evidence  for  the  purpose  of 
obtaining  equitable  relief  from  an  alleged 
mistake  in  the  terms  of  the  deed,  under  which 
he  claims  to  hold  the  land  in  controversy; 
and,  l>efore  he  can  obtain  the  benefit  of  this 
exception  to  the  general  rule  of  evidence.  It 
must  appear  that  the  case  In  which  such  ex- 
ception is  sought  to  be  applied  is  a  case  in 
which  he  would  be  entitled  to  the  equitable 
relief  demanded.  I  do  not  think  tills  In  such 
a  case,  for  the  following  reasons: 

1.  The  deed  sought  to  be  reformed  is  a  pure- 
ly voluntary  conveyance.  It  so  appears  upon 
its  face,  and  there  is  no  testimony  to  the  con- 
trary, and  therefore  it  is  not  such  an  mstru- 
ment  as  a  court  of  equity  would  undertake  to 
reform.  In  15  Am.  &  Eng.  Enc.  Law,  678, 
the  rule  is  laid  down  in  the  following  lan- 
guage: "It  is  a  well-settled  principle  of  equity 
tluit  a  deed  that  is  purely  voluntary,  resting 
on  no  consideration  wliatever,  cannot  be  re- 
formed for  mistake,"— and  quite  a  numt>er  of 
cases  are  cited  In  the  notes  to  sustain  that 
proposition.  Amongst  the  cases  there  <dted 
is  one  v^7  much  like  tbe  case  now  under 
consid^ation.  That  is  the  case  of  Powell  t. 
Morisey,  98  N.  C.  420,  originally  reported  in 
4  S.  B.  185.  In  that  case  a  grandfather  had 
conveyed  tbe  land  In  question  to  bis  grandson 
by  a  deed,  the  terms  of  which  passed  only  the 
life  estate,  and  the  grandson  claimed  that  the 
word  "heirs"  was  omitted  tlu:ough  the  inad- 
vertence of  the  draftsman.  Held,  that  the 
deed,  being  voluntary,  could  not  be  reformed. 
To  the  same  effect,  see  1  Story,  Eq.  Jur.  { 
17G;  2  Story,  Eq.  Jur.  (  703a.  The  doctrine 
thus  laid  down  in  that  valuable  encyclopedia. 


besides  being  sustained  by  .tbe  autborltles 
there  cited,  has  also  tbe  siq>port  of  reason; 
for,  as  I  understand  it,  the  theory  upon  which 
a  court  of  equity  proceeds  in  affording  rdlef 
from  a  mistake  is  that  there  was  a  precedent 
agreement,  the  terms  of  which  are  Imperfect- 
ly or  inaccurately  incorporated  in  tbe  written 
Instrument  sought  to  be  reformed;  and  equi- 
ty, looking  beliind  such  written  instmmoit, 
will  require  the  specific  performance  of  ■n<^ 
precedent  agreement  by  reforming  the  writ- 
ten Instrument  in  accordance  with  tbe  terms 
of  such  agreement  In  other  words,  a  court 
of  equity,  in  both  cases,  proceeds  upon  tbe 
same  principle;  and  the  rule  is  undoubtedly 
well  settled  that  a  court  of  equity  wOl  not 
decree  the  specific  performance  of  a  purely 
voluntary  agree.ment,  even  though  under  seal. 
See  the  sections  al>ove  cited  from  1  Story,  Kq. 
Jur.  3;  2  Pom.  Eq.  Jur.  {§  1293,  1403;  Fry. 
Spec.  Pof.  S  04;  22  Am.  &  Eng.  Enc.  Iaw, 
1030. 

2.  In  the  second  place,  I  do  not  think  that 
the  mistake.  If  there  was  one,  was  such  as  to 
warrant  the  interposition  of  a  court  of  equi- 
ty. If  tliere  was  any  mistake  at  all,  it  was 
in  supposing  that  tbe  deed  as  drawn  would 
convey  the  fee,  for  there  is  not  the  slightest 
evidence  tending  to  show  that  the  word 
"heirs"  was  omitted  through  inadvertence  or 
accident  To  use  the  language  of  Wardlaw. 
Ch.,  in  Dennis  v.  Dennis,  4  Rich.  Eq.  307.  a 
case  which  in  principle  is  very  much  like  the 
case  now  before  the  court:  "In  the  case  be- 
fore us  the  parties  were  probably  ignorant  of 
the  effect  of  the  terms  of  limitation  employed 
by  them,  but  there  is  no  proof  of  mistake. 
No  word  was  inserted  in  the  deed,  nor  omit- 
ted from  it,  not  intentionally  inserted  or 
omitted."  And  we  might  add,  in  the  lan- 
guage used  by  the  same  chancellor  in  his  cir- 
cuit decree  in  that  case,  which  was  affirmed 
by  the  court  of  appeals:  "It  is  prolMbie  that 
all  concerned  in  tbe  concoction  and  execu- 
tion of  the  deed  mistook  the  legal  effect  of 
the  words  of  limitation  employed,  but  It  was 
a  mistake  arising  altogether  from  overween- 
ing conceit  of  themselves,  or  rash  neglect  in 
advising  with  the  skillful.  Those  who  will 
ignorantiy  and  rashly  employ  technical  terms 
of  the  law  must  submit  to  the  consequence 
of  having  the  terms  technically  construed. 
If  relief  be  afforded  in  this  case,  the  court 
must  undertake  to  correct  all  the  miscar- 
riages of  audacious  ignorance  in  conveyan- 
cing." To  the  same  effect,  see  Byan  t.  Good- 
wyn,  McMul.  Eq.  451,  where  the  court  de- 
clined to  afford  relief  in  a  case  where,  al- 
though the  manifest  intention  was  to  convey 
property  to  a  married  woman's  sole  and  sep- 
arate use,  BO  as  to  protect  it  from  the  cred- 
itors of  her  improvident  husband,  yet  under 
the  terms  used  in  the  deeds,  she  was  invest- 
ed with  such  an  estate  as  that  her  husband's 
marital  rights  attached,  and  the  property 
was  held  liable  for  the  claims  of  his  credit- 
ors. So  in  case  ot  Westbrook  v.  Harbeson. 
2  McCord,  Eq.  112,  where  a  married  woman 
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joined  witb  her  huaband  in  the  conveyance 
of  ber  estate  of  inheritance,  and  undoubted- 
ly intended  to  release  her  inheritance,  but, 
through  the  ignorance  of  the  magistrate,  she 
only  released  her  right  of  dower,  the  court 
declined  to  give  relief.  See,  also,  the  case  of 
Keitt  y.  Andrews,  4  Blch.  Eq.  347,  recog- 
nised and  followed  in  Munro  v.  Long,  35  S. 
•G.  364, 14  8.  B.  824,  where  the  court  declined 
to  give  relief  from  an  alleged  mistake  lb  the 
construction  of  a  will.  See,  also,  the  famous 
case  of  Bunt  v.  Rousmanler's  Adm'rs,  1  Pet  1. 
In  tliat  case  a  borrower  of  money  proposed 
to  secure  the  lender  by  either  of  three 
modes,— a  mortgage  on  his  vessel,  a  bill  of 
sale  of  the  vessel,  or  an  irrevocable  power  to 
selL  The  lender  selected  the  latter,  and,  al- 
though there  was  no  doubt  of  the  intention 
of  both  parties  to  have  the  loan  adequately 
secured,  yet  the  court  declined  to  give  relief 
when  the  security  proved  unavailing  by  rea- 
«on  of  the  death  of  the  borrower  before  the 
maturity  of  the  debt,  which,  as  matter  of 
law,  operated  as  a  revocation  of  the  power 
of  sale,  although  it  was  contended  that  the 
loider  acted  under  a  mistalcen  belief  that  th« 
power  of  sale  was  irrevocable,  and  that  he 
should  be  relieved  from  the  consequences  of 
such  mistal^e.  In  that  case  it  was  undoubt- 
-edly  the  intention  of  the  parties,  the  one  to 
give,  and  tlie  other  to  obtain,  adequate  se- 
curity for  the  repayment  of  the  money  loan- 
■ed;  yet,  as  the  mistake  was  due  to  an  em>> 
neous  construction  of  the  legal  effect  of  the 
instrument,  which  was  adopted  to  carry  out 
the  intention,  relief  was  denied,  although  the 
lender  acted  under  the  advice  of  counsel, 
which  proved  to  be  erroneous,  that  the  pow- 
er to  sell  was  irrevocaUe.  So  in  this  case, 
even  if  it  should  be  conceded  that  the  evl- 
'dence  was  sufficient  to  show  that  the  parties 
intended  a  deed  wliich  would  convey  a  fee 
simple,  yet,  as  their  mistake  was  in  putting 
An  erroneous  construction  upon  the  legal  ef- 
fect of  the  deed  which  was  in  fact  executed, 
relief  must  be  denied,  upon  the  same  ground 
as  in  the  case  last  cited.  As  is  said  in  2 
Pom.  Bq.  Jur.  §  843:  "The  rule  is  well  set- 
tled that  a  simple  mistake  by  a  party  as  to 
the  legal  effect  of  an  agreement  which  he 
•executes,  or  as  to  the  legal  result  of  an  act 
which  he  performs,  is  no  ground  for  either 
defensive  or  afBrmative  relief.  If  there  were 
no  elements  of  fraud,  concealment,  misrep- 
resentation, undue  influence,  violation  of  con- 
fidence reposed,  or  of  other  inequitable  con- 
<luct  in  the  transaction,  the  party  who  knew, 
or  had  an  opportunity  to  know,  the  contents 
of  an  agreement  or  other  instrument,  cannot 
defeat  Its  performance  or  obtain  its  cancel- 
lation or  reformation,  tiecause  he  mistook 
the  legal  meaning  and  effect  of  the  whole  or 
Any  of  its  provisions." 

Again,  I  think  the  circuit  Judge  erred  in 
leaving  the  question  to  the  Jury  whether  the 
testimony  in  the  case  showed  ignorance  of 
law  or  a  mistake  of  law,  and  In  refusing  to 
«harge  as  requested  by  plaintiffs'  fourth  and 


fifth  request,  and  hence  that  the  sixtli,  sev- 
enth, and  eighth  grounds  of  appeal  should 
be  sustained.  The  defense  of  mistake  was 
an  equitable  defense,  and  the  issue  thereby 
presented  was  an  issue  to  be  tried  by  the 
court,  and  not  by  the  Jury;  for  while  it  is 
entirely  true  that  an  equitable  defense  may 
be  pleaded  to  an  action  at  law,  either  Jointly 
with  other  legal  defenses  or  separately,  yet 
care  must  be  taken  to  liave  the  issues  thus 
presented  tried  by  their  appropriate  tribu- 
nals. Adlckes  V.  Lowiy,  12  S.  0. 97.  From 
what  has  been  already  said,  it  seems  to  me 
that  the  Judge  erred  in  refusing  plaintiffs' 
fourth  and  fifth  requests. 

I  think,  therefore,  that  the  Judgment  of  the 
circuit  court  should  be  reversed,  and  the  case 
remanded  for  a  new  triaL 


WHATLET  V.  BLOCK. 

(Supreme  Court  of  Georgia.     Nov.  12,  1894.) 

Injokt  to  EmfiiOyk— -UNauABosD  Elkvator 

Shaft. 

Irrespective  of  the  question  whether  the 

Slaintiff  might  or  might  not,  by  the  exercise  of  or- 
iBKcy  care,  have  avoided  fauing  into  the  eleva- 
tor shaft,  inasmuch  as  the  evidence  failed  to  show 
that  there  was  any  negligence  on  the  part  of  the 
defendant,  the  judgment  of  nonsuit  was  right. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  Howard 
Van  Epps,  Judge. 

Action  by  Henry  Whatley  against  Frank 
B.  Bloclt.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

R.  J.  Jordan,  for  plaintiff  In  error.  P.  L. 
Mynatt  &  Son,  for  defendant  in  error. 

SIMMONS,  C.  J.  This  was  an  action  by  a 
servant  against  a  master  for  personal  injuries 
received  in  the  course  of  his  employment 
The  declaration  alleged  various  acts  of  negli- 
gence on  the  part  of  the  master.  As  this  is 
not  a  case  against  a  railroad  company,  the 
general  law  governing  master  and  servant 
applies,  and  the  presumptions  are  all  in  fa- 
vor of  the  master,  and  the  burden  of  over- 
coming them  by  evidence  is  upon  the  plain- 
tiff. In  this  class  of  cases  the  master  is  not 
liable  to  the  servant  for  the  negligence  of  a 
coservant  unless  it  be  shown  tliat  the  master 
employed  such  coservant  with  Imowledge  that 
he  was  careless  or  incompetent  or  retained 
him  in  the  service  after  his  imfltness  was  dis- 
covered. No  allegation  that  the  master  was 
at  fault  in  this  respect  is'  made  In  the  dec- 
laration. We  have  carefully  read  the  evi- 
dence in  the  record,  and,  In  our  opinion,  the 
plaintiff  totally  failed  to  establish  by  his  evi- 
dence any  of  the  allegations  of  negligence 
made  in  the  declaration.  There  was  some  evi- 
dence of  negligence  on  the  part  of  a  coem- 
pIoy6  in  moving  the  elevator  without  notice 
to  the  plaintiff,  but  this,  we  have  shown,  is 
not  imputable  to  the  master.  As  to  the  ab- 
sence of  a  railing  around  the  hole  in  the  floor 
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through  which  the  elevator  passed,  there  waa 
no  evidence  that  snch  a  railing  was  necessary 
in  order  to  perform  the  work  with  safety. 
No  general  rule  or  custom  In  regard  to  placing 
such  railings  around  other  elevators  of  the 
same  class  was  shown,  so  as  to  charge  the 
master  with  notice  that  It  was  proper  and 
necessary  to  do  so.  "A  custom  with  refer- 
ence to  the  ad(^tIon  of  certain  safeguards  in 
a  given  business  must  be  so  gen^til  that  it 
is  presumed  that  the  defendant  had  knowl- 
edge of  it,  In  order  to  make  him  liable  for 
neglecting  to  provide  the  same."  14  Am.  & 
Bng.  Enc.  Law,  pp.  903,  904.  Besides,  If  the 
absence  of  a  tailing  rendered  the  work  dan- 
gerous, the  servant  knew  It  as  well  as  the 
master;  and  it  is  an  established  iHrlncipIe 
of  law  that  the  servant  takes  upon  himself 
the  hazard  of  all  known  dangers  connected 
with  the  service.  Of  course,  if  by  want  of 
ordinary  care  he  fell  into  the  bole,  knowing 
it  was  there,  he  could  not  recover.  The  evi- 
dence failed  to  show  that  the  master  was 
guilty  of  negligence  in  not  promulgating  rules 
for  the  government  or  running  of  the  ele- 
vator. It  was  not  shown  that  such  rules  were 
necessary,  or.  If  necessary,  what  were  the 
proper  rules  for  this  purpose;  nor  was  It 
rtiown  that  there  was  a  general  custom  on 
the  part  of  other  persons  owning  elevators  to 
promulgate  rules  for  their  government  After 
a  careful  consideration  of  the  case,  we  are 
forced  to  the  conclusion  that  the  court  was 
right  in  awarding  a  nonsuit.  Judgment  af- 
firmed. 

ATKINSON,  J.,  not  presldtag. 


GRAHAM  v.  MARKS  et  al. 
(Supreme  Court  of  Georgia.     Nov.  12,  1804.) 

Action  aoainst  Joint  Defendants — SnrpioiBNci 
or  Bektice— Dismissal  of  Action. 
Where  an  action  was  brought  against  two 
persona  upon  a  promissory  note  executed  by  them 
as  joint  malcers,  and  one  only  of  them  was  served, 
a  motion  by  the  latter  to  dismiss  the  action  for 
want  of  service  upon  the  other  ought  to  have  been 
sustained,  it  not  appearing,  and  the  plaintiff  not 
offering  to  show  in  resistance  to  the  motion,  that 
the  defendant  not  served  was  dead  or  beyond  the 
jurisdiction  of  the  court,  and  there  being  no  re- 
turn of  non  est  inventus  as  to  him. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  S.  Marks  &  Co.  against  Eliza  J. 
Graham  and  O.  M.  Davis  and  another.  There 
was  a  Judgment  against  said  Eliza  J.  Gra- 
ham, and  she  sued  out  a  writ  of  certiorari  to 
the  superior  court,  which  was  dismissed,  and 
she  brings  error.    Reversed. 

Geo.  A.  Garter,  for  plaintiff  In  error.  M. 
Foote,  Jr.,  for  defendants  In  error. 

SIMMONS,  C.  J.  It  appears  from  the  rec- 
ord that  Mrs.  Eliza  J.  Graham,  the  plalntlfT 
in  error,  and  one  C.  M.  Davis  executed  a  Joint 


pramiasory  note,  payable  to  M.  Voote^  Jr.,. 

attorney  for  Brown  Bros.  The  note  was 
Indorsed  by  Foote  and  by  one  Lu  EL  Davis, 
and  was  negotiated  to  Marks  &  Co..  and  tbey 
brought  suit  upon  it  In  a  Justices  ooart 
against  the  joint  makers  and  against  Foote, 
attorney  for  Brown  Bros.  At  the  appearance 
term,  the  defendant  Mrs.  Graham  filed  sev- 
eral pleas,  which  It  is  unnecessary  now  to  no- 
tice, and  at  the  trial  term  she  moved  to  dis- 
miss the  case  on  the  ground  that  Ae  was 
a  Joint  maker  with  O.  M.  Davis,  and  that  be 
had  not  been  served.  This  motion  waa  over- 
ruled, and,  after  dismissing  the  pleas  filed  by 
Mrs.  Graham,  the  court  rendered  Jndgment 
against  her  and  against  M.  Voat9,  attorney 
tor  Brown  Bros.,  for  the  amoimt  of  the  note. 
Mr&  Graham  sued  ont  a  writ  of  certiorari  to 
the  anperlor  court  and,  on  the  hearing  in  that 
court,  the  certiorari  was  dismissed  and  tbe^ 
Judgment  of  the  magistrate  affirmed,  and  to 
this  ruling  she  excepted. 

Where  two  persons  execute  a  Joint  c(«tract 
and  are  sued  thereon,  and  one  of  them  is  not 
served,  and  It  does  not  apiiear  that  the  de- 
fendant not  served  Is  dead  or  beyond  tbe  Jn- 
risdiction  of  the  court,  and  there  ia  no  return 
of  non  est  Inventus  as  to  him,  the  court  upon 
a  motion  made  at  the  proper  time,  should  dis- 
miss the  action.  Code,  S|  S350,  3414;  Boober 
V.  Worrlll,  43  Ga.  587.  There  bdng  no  aor- 
Ice  as  to  one  of  the  Joint  makers  sued  In  this 
case,  and  the  plaintiff  not  having  shown  or 
attempted  to  show  that  the  one  not  served 
was  dead  or  beyond  the  Jurisdiction  of  tbe 
conrt,  and  there  being  no  return  of  non  est  in- 
ventus as  to  him,  the  court  l>elow  erred  in  dis- 
missing the  certiorari. 

As  to  the  Indorsera,  It  was  optional  witli  the 
plaintiffs  to  sue  either  or  both  of  them  in  thin 
action,  or  to  leave  them  both  out  of  tbe  ac- 
tion, If  they  saw  proper  to  do  so.  Hie  tn- 
dorsers  being  simply  indorsers,  and  not  Joint 
maketB,  it  was  not  necessary  to  Join  them  in 
tbe  action.    Judgment  reversed. 


O'BRYAN  et  al.  v.  HARDWICK  «t  aL 

(Supreme  Conrt  of  Georgia.     Jaly  30,  18d4.> 
iNJDSCTios— To  Restrain  E»cotioh  8at.b. 
There  was  no  abuse  of  discretion  in  the 
Judgment  revoking  tbe  rest^ning  order  and  deny- 
ing the  Injunction  prayed  for. 
(Syllabus  by  the  Court) 

Error  from  superior  court  Whitfield  oonn> 
ty;  T.  W.  Mllner,  Judge. 

Petition  by  O' Bryan  Bros,  and  others 
against  G.  L.  Hardwlck  &  Co.  and  others  for 
an  Injunction  and  other  relief.  An  injnnc- 
tlon  was  denied,  and  petitioners  bring  error. 
Affirmed. 

Tbe  following  Is  the  official  report: 

O'Btyan  Bros.,  Manler  &  Co.,  and  Boss  Ac 
Co.,  by  their  petition,  alleged:  J.  L.  Ledford 
owes  O'Bryan  Bros.  1612.31  on  a  mortgage 
fi.  fa.,  wIUi  interest  secured  by  mortgage 
on  the  lands  hereinafter  described.    Xiedford 
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owes  Manio^  &  Co.  $338.48,  with  Interest,  on 
a  mortgage  fl.  fa.  secured  In  the  same  way; 
and  he  owes  Boss  &  Ck>.  HU.55,  with  in- 
terest, on  a  mortgage  fl.  fa.  secured  in  the 
same  way.  Ledford  and  Ridley,  as  makers, 
and  R.  H.  Baker,  as  indorser,  owe  O'Bryan 
Bros.  $69.46  as  principal,  with  interest  and 
costs,  on  a  judgment  in  favor  of  O'Biyan 
Bros,  against  Ledford  and  Ridley,  rendered 
April  19,  1883;  the  Judgment  not  being 
against  Bakwas  Indorser,  but  he  was  indorser 
on  the  note  npon  which  the  judgment  is 
based,  which  note  was  given  as  part  pur- 
chase money  for  the  land  hereinafter  de- 
scribed, and  taken  up  from  C.  L.  Hardwlck 
&  Ca  On  September  S,  1888,  B.  H.  Baker 
sold  to  Ledford  and  Ridley  certain  lands,  de- 
scribing them,  for  $2,000,— $500  due  January 
1,  1889,  and  notes  for  $500  due  January  1. 
1890,  $500  due  January  1,  1891,  and  $500  due 
January  1,  1892.  Ledford  and  Ridley  took 
I>OB8es8ion,  and,  with  the  farming  buslnoES, 
carried  on  a  general  mercantile  business  for 
a  time,  when  Ledford  bought  Ridley  out, 
both  in  the  land  and  store.  Baker  indorsed 
the  three  notes  in  blank,  and  either  sold 
them  or  pledged  them  to  Hardwlck  &  Co. 
Hardwlck  &  Co.  held  the  two  last  notes  as 
owners,  or  controlled  them  in  some  way. 
Petitioners  sold  Ledford  goods  for  the  gen- 
eral mercantile  business  above  mentioned, 
and  on  May  20,  1800,  Ledford  executed  to 
them  mortgages  of  equal  date  and  dignity 
with  each  other  on  said  land,  to  secure  his 
indebtedness  to  them;  the  balance  of  said 
debt  being  the  amount  set  out  above  as  due 
them.  On  January  12, 1891,  the  note  next  to 
the  last  one  being  in  possession  of  Hardwlck 
&  Co.,  and  due,  and  they  wanting  their 
money,  and  petitioners  having  rights  sec- 
(Hidary  to  these  purchase-money  notes,  and 
wishing  to  help  Ledford  to  prevent  suits, 
advanced  to  Ledford  the  amount  now  held 
by  them  as  a  judgment  for  the  purchase 
money  above  set  out,  paying  the  money  to 
Hardwlck  &  Co.  On  May  18.  1891,  Ledford 
transferred  In  writing  to  Weatherly  and 
Leonard,  traveling  salesmen,  agents,  and  rep- 
resentatives of  two  of  petitioners,  and  rep- 
resenting by  request  the  other,  the  bond 
for  titles  to  said  land  made  to  Ledford  and 
Ridley  by  Baker  as  further  security  to  peti- 
tioners for  their  debts;  but,  while  the  date 
of  the  transfer  as  appears  from  said  indorse- 
ment is  May  18,  1880,  petitioners  believe  it 
was  dated  back,  at  Ledford's  instance,  per- 
haps just  one  year;  the  exact  reason  for 
his  wanting  it  dated  back  being  not  now 
remembered.  Matters  stood  thus  until  Janu- 
ary 1,  1882,  when  the  last  note  of  Ledford 
and  Ridley  for  $600  fell  due,  held  by  Hard- 
"wick  &  Co.,  and,  they  wanting  the  money 
due  them,  and  Ledford  not  paying,  they  be- 
gan, in  connection  with  Weatherly  and  Leon- 
ard, to  look  Into  matters  closely,  and  they 
ascertained  for  the  first  time  that  Baker  had 
no  title  to  the  land,  but  the  title  was  in  his 
-wife;   and,  Ledford  and  Ridley  being  both 


Insolvent,  and  the  debts  held  by  Hardwlck 
dc  Co.  and  petitioners  both  being  in  jeopardy, 
unless  they  could  get  the  land  papers  in 
such  shape  that  they  conld  divest  her  title, 
Weatherly  and  Leonard,  representing  peti- 
tioners, and  F.  T.  Hardwlck,  acting  for 
Hardwlck  &  Co.,  examined  the  purchase- 
money  notes,  with  the  indorsements  and  the 
bond  for  titles  held  by  Weatherly  and  Leon- 
ard, transferred  to  them  by  Ledford,  and  the 
amount  of  debts  due  petitioners  secured  by 
the  mortgages  and  bond  for  titles,  and  de- 
termined to  try  to  get  the  title  from  Mrs. 
Baker,  so  as  to  get  the  land  certainly  Cas- 
tened;  and  when  obtained  it  was  distinctly 
understood  and  agreed  that  it  was  for  tlie 
l)enefit  of  petitioners  and  Hardwlck  &  Co., 
the  purchase-money  debt  being  the  first 
money  paid  from  the  lands.  It  was  dis- 
cussed in  whose  name  the  deed  from  her 
should  be  taken;  Hardwlck  suggesting 
Weatherly  might  take  it,  and  each  agreeing 
the  other  might  take  it;  and  finally  Weath- 
erly banded  Hardwlck  the  bond  for  titles, 
who  said  he  would  take  it  to  Mrs.  Baker, 
and  get  the  title  made  to  him  for  the  protec- 
tion of  all,  and  did  obtain  the  deed,  and 
some  days  afterwards  retnrned  the  bond, 
with  the  statement  he  bad  die  deed  as 
agreed,  from  BIrs.  Baker.  The  deed  was 
made  on  January  1,  1882,  to  Hardwlck,  and, 
while  it  is  a  plain  deed  upon  Its  face,  it  was 
made  with  tbe  express  understanding  be- 
tween Weatberiy,  Leonard,  and  Hardwlck. 
in  trust  for  them  all,  that  Hardwlck  held  the 
title  both  for  petitioners  and  Hardwlck  ft 
Co.  In  reality.  Bake*,  in  making  the  sale, 
acted  as  agent  for  his  wife,  and  in  the  exe- 
cution of  the  bond  for  titles,  and  she  knew 
it,  and  ratified  It  affirmatively,  or  else,  by 
her  silence,  acquiesced  in  it,  and  took  the 
benefits  accruing  from  the  payments  made 
by  petitioners  and  Ledford,  using  the  pro- 
ceeds of  goods  furnished  by  petitioners;  and 
she  cannot,  ha  equity  and  good  conscience, 
thus  do.  Hardwick  &  Co.,  with  knowledge 
of  all  these  facts  to  F.  T.  Hardwick,  a  mem- 
ber of  the  firm,  brought  a  proceeding  to  the 
October  term,  1883,  of  the  superior  court  of 
Whitfield  county,  setting  up  that  on  the  date 
of  the  execution  of  the  deed  by  Mrs.  Baker 
to  EUirdwlck  she  executed  it  to  procure 
Hardwlck  &  Co.  that  day  to  purchase  said 
promissory  note,  and  pay  the  money  therefor, 
when  in  fact  the  deed  recites  on  its  face  that 
it  was  made  for  a  consideration  of  $2,000, 
tbe  amount  of  the  original  purchase  money, 
and  Hardwick  &  Go.  had  been  the  owner  of 
the  note  by  absolute  purchase  more  than  a 
year  before  the  date  of  the  deed.  Hardwlck 
&  Co.,  in  said  petition,  prayed  judgment 
against  Mrs.  Baker,  and  a  specific  lien  upon 
the  land;  that  it  be  sold  as  her  property, 
and,  attet  paying  their  debt,  the  balance  be 
I>aid  to  her;  when  in  fact  she  is  not  known 
as  maker  or  indorser  of  their  debt  (unless 
by  ratification  of  the  act  of  her  husband, 
as  above  set  forth),  and  the  deed  was  pro- 
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-cured  from  her  for  petitionerB  and  Hardwlcic 
•&  Co.  The  counsel  of  petitioners  had  fre- 
-quent  conference  with  F.  T.  Hardwlck  and 
his  counsel  about  how  to  bring  the  land  to 
sale  under  their  respective  liens,  and  pro- 
posed to  Join  aa  pialntlfTs  or  defendants  in 
-any  proceeding  that  might  be  necessary  to 
get  a  proper  decree  to  protect  all  parties  in 
their  rights,  and  supposed  it  was  agreeable, 
until  they  learned  of  the  proceedings  above 
mentioned,  and  then  petitioners'  attorneys 
went  to  Baker,  and  asked,  without  cost  to 
Mrs.  Baker,  whose  agent  he  was,  that  they 
^M  allowed  to  file  her  answer  and  set  up  the 
facts,  making  petitioners  parties  to  the  case, 
-and  get  a  decree  that  would  protect  all  par- 
ties; and,  while  Baker  did  not  agree,  as  his 
wife's  agent,  that  said  counsel  might  do  so, 
the  latter  thought  it  was.  agreeable,  and  par- 
tially prepared  an  answer,  and  expected  to 
flnisb  and  file  the  same  during  the  term  to 
wliich  the  same  was  returnable,  but  during 
the  absence  of  such  counsel  from  said  term 
under  leave  of  the  court  Baker  sent  for 
Starr,  an  attorney,  and  had  him  prepare  an 
-answer  admitting  all  the  allegations  in  the 
petition  of  Hardwlck  &  Ck>.,  and  filed  a  con- 
sent that  a  decree  might  be  taken  at  die  first 
term,  and  accordingly  a  decree  was  taken 
against  her  for  the  debt  of  Ledford  and 
Ridley  as  makers  and  Baker  as  indorser, 
for  the  Judgment  previously  recovered  by 
Uardwlck  &  Ck).  against  said  parties,  together 
with  counsel  fees,  and  directing  the  land  to 
be  sold  as  her  property,  and,  when  the 
debt  of  Hardwlck  St  Co.  is  paid,  the  balance 
to  be  paid  over  to  her.  Bzecutlon  has  issued 
■on  this  claim,  which  has  been  levied  on  the 
land  as  hers,  and  the  land  is  advertised  for 
aale.  If  the  sale  is  made,  petitioners  will  be 
without  remedy  for  their  money.  Ledford  is 
wholly  insolveqt,  and  so  are  Baker  and  Mrs. 
Baker.  Hardwlck  &  Co.,  or  F.  T.  Hardwlck, 
and  Baker,  Mrs.  Baker,  and  Ledford  are  in 
-collusion  to  defeat  the  rights  of  petitioners, 
either  in  the  interest  of  Mrs.  Baker  or  Led- 
ford. The  land  is  worth  all  the  debts  coo- 
trolled  by  petitioners  and  Hardwick  &  Co., 
-and  petitioners  make  no  point  now,  and 
never  did,  that  when  sold  Hardwlck  &  Co. 
would  get  their  money  first;  but,  if  the  land 
is  allowed  to  sell  under  this  execution,  peti- 
tioners can  get  nothing,  which  would  be  an 
unconscionable  fraud  on  them.  Ridley,  long 
prior  to  the  execution  of  the  mortgage  and 
deed,  parted  with  his  interest  to  Ledford. 
Petitioners  prayed  that  the  sale  sought  to  be 
made  under  the  execution  be  enjoined,  and 
the  decree  be  annulled;  that  the  title  to  the 
land  be  decreed  In  Ledford,  and  the  land 
sold,  and  the  proceeds  paid  first  to  the  pur- 
chase money,  then  to  the  mortgage  liens 
-of  petitioners,  and  the  excess.  If  any,  to  Led- 
ford; that,  if  petitioners  are  mistaken  In 
these  prayers,  F.  T.  Hardwick  be  decreed 
their  trustee  under  the  deed  made  to  blm  by 
Mrs.  Baker,  and  as  such  protect  their  inter- 
ests, as  he  has  those  of  Hardwick  &  Co.,  and, 


If  he  refuse  to  do  so,  that  petttlonera  have 
judgment  against  him  and  Mrs.  Baker,  and 
a  decree  against  the  land  aa  her  property; 
that  she  be  required  to  ratify  as  a  whole  the 
sale  of  ber  land  by  her  husband,  and  not 
only  as  a  part,  and  be  required,  witii  Baker, 
to  make  good  the  bonds  for  title  to  Ledford; « 
for  general  relief,  etc.  By  amendment,  peti- 
tioners addressed  questions  to  Baker  and  hia 
wife,  in  substance  aa  follows:  Did  Baker 
sell  Mrs.  Baker's  land  to  Ledford  and  Ridley, 
In  1888,  with  or  without  her  consent  and 
knowledge,  or  was  it  with  her  consent  and 
knowledge,  and  in  good  faith,  both  Intending 
that  Baker's  act  should  be  carried  out,  and 
the  bond  be  complied  with?  How  much 
money  has  been  paid  to  Baker  or  Mrs.  Baker 
or  both  on  the  land,  and  did  not  Mrs.  Baker 
know  the  money  was  being  paid  by  Ledford, 
and  did  she  not  say  to  Baker  that  it  was  all 
right,  and  that  she  would  cany  out  his  con- 
tract, and  make  a  deed  in  compliance  witb  his 
bond  at  the  proper  time,  or  words  to  tliat 
effect?  Did  not  Baker  know  he  had  no  title 
to  the  land,  and  was  not  the  title  in  Mrs. 
Baker's  father,  or  his  estate,  at  the  time 
of  the  sale  to  Ledford  and  Ridley?  As 
whose  agent  was  Baker  acting  at  the  time, 
and  was  it  with  or  without  the  knowledge 
of  his  principal?  Did  Mrs.  Baker  ever  claim 
any  Interest  In  the  land,  after  the  sale  to 
Ledford  and  Ridley,  further  than  holding  the 
title  to  secure  the  purchase  money?  I>oe9 
she  now  claim  any  interest  In  it,  w  its  pro- 
ceeds if  sold,  and,  if  so,  upon  what  grounds? 
Have  either  Mr.  or  Mrs.  Baker,  or  any  one 
for  them,  since  1888,  returned  the  land  for 
taxation,  and,  if  not,  why?  Did  Mrs.  Baker, 
on  January  1,  1892,  sell  Hardwick  St  Co.  one 
of  the  notes  given  by  Ledford  and  Ridley  for 
the  land,  and,  to  get  them  to  purchase  It 
make  a  deed  to  Hardwick  to  secure  him  in 
that  purchase,  or  any  transaction  of  that 
sort,  on  that  day?  When  the  deed  was  exe- 
cuted by  Mrs.  Baker  to  Hardwick,  why  was 
the  consideration  named  $2,000?  Was  not 
that  the  price  Baker,  acting  as  her  agent,  bad 
sold  the  land  for,  and  was  not  the  deed 
made  for  that  expressed  consideration,  to  be 
in  line  with  and  In  harmony  with  the  txtnd 
for  titles,  and  to  comply  with  the  bond? 

Hardwick  &  Co.  and  F.  T.  Hardwick  an- 
swered, in  brief:  All  the  information  they 
have  about  plaintiffs*  mortgages  or  debts  is 
derived  from  hearsay.  They  never  felt  any 
Interest  in  inspecting  or  Inquiring  into  plain- 
tiffs' mortgage  fl.  fas.,  or  the  debts  on  which 
they  were  made.  It  has  never  been  pretend- 
ed by  plaintiffs  or  their  agents  that  tbose 
mortgages  or  fi.  fas.  could  in  any  way  come 
into  competition  with  respondents'  claim 
against  Ledford  and  Ridley,  as  a  lien  on  the 
land,  but  the  contrary  was  always  conceded 
by  Weatherly  and  Leonard  and  is  conceded 
by  plaintiffs.  It  Is  not  true  that  Baker  In- 
dorsed and  delivered  to  respondents  three 
of  the  purchase-money  notes  of  Ledford  and 
Ridley.    Respondents  never  had  title  to  any 
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of  these  notes  except  those  falUns  due  Janu- 
ary, 1891,  and  1892.  Hardwick  &  Co.,  about 
Jnne,  1890,  acquired  possesaion  of  the  note 
due  January,  1891,  in  a  transaction  with 
ono  H.  P.  Baker,  as  collateral  security  for 
money  boiTowed  from  their  bank  by  R.  P. 
Baker;  and  about  the  same  time  acquired 
the  note  due  In  January,  1892,  from  U.  H. 
Baker,  as  collateral  security  for  money  loan- 
ed by  them  to  him.  Some  time  afterwards, 
and  before  January  1,  1891,  respondents 
learned  that  Weatherly  and  Leonard  were  in- 
terested in  having  these  two  notes  paid  off, 
and  they  were  advised  that  respondents  held 
the  notes,  and  would  expect  and  require 
them  to  be  paid  as  they  fell  due.  At  that 
time  Weatherly,  Leonard,  and  Ledford  ap- 
peared to  be  working  together  in  relation  to 
these  notes,  and  all  of  them  informed  re- 
spondents that  the  notes  would  be  paid  as 
they  matured.  Weatherly  and  Leonard  both 
told  F.  T.  Hardwick  then,  and  repeatedly 
afterwards,  that  if  Ledford  did  not  pay  the 
notes  tliey  would,  and  that  they  would  be 
obliged  to  pay  them  if  Ledford  did  not.  In 
order  to  protect  themselves,  or  the  firms  they 
represented,  on  debts  due  by  Liedford.  In 
December,  1890,  Ledford  came  into  respond- 
ents' bank,  and  notified  them  that  he  had 
turned  over  to  Weatherly  and  Leonard  some 
produce,  and  that  Weatherly  and  Leonard 
would  pay  the  note  due  January  1,  1891; 
and  about  January  12,  1891,  two  payments 
were  made  on  this  note,  one  by  Weatherly 
and  the  other  by  Leonard,  being  in  full  of 
tlie  note,  which  was  delivered  to  Weatherly 
and  Leonard.  When  this  note  was  paid  by 
Weatherly  and  Leonard  they  asked  that  the 
sums  so  paid  be  entered  on  a  slip,  and  this 
slip  be  pinned  to  the  note,  saying  they  wish- 
ed to  keep  this  note  alive,  as  it  was  better 
secured  than  some  other  claims  they  owned, 
and  that  the  proceeds  of  the  produce  would 
be  credited  on  those  other  claims.  As  Led- 
ford had  told  respondents  to  expect  payment 
out  of  his  produce,  they  demurred  to  this 
course,  and  finally  consented  to  it  solely  up- 
on the  promise  of  Weatherly  and  Leonard 
that.  If  any  contest  ever  came  up,  this  note 
should  not  rank  with,  or  have  the  same  lien 
on  the  land  as,  the  note  due  January,  1892; 
respondents'  object  being  to  make  the  latter 
note  more  secure.  This  agreement  has  been 
referred  to  and  acquiesced  in  several  times 
since,  and  stands  now  undispnted,  so  far  as 
respondents  know.  Inasmuch  as  all  the  pur- 
chase-money notes  had  then  been  paid  ex- 
cept that  maturing  January  1,  1892,  which 
respondents  bdd  to  secure  money  borrow- 
ed by  R.  H.  Baker,  and  in  consideration  of 
and  relying  upon  the  repeated  assurances 
of  Weatherly  and  Leonard  that  they  were 
obliged  to  and  would  tolj  the  notes  promptly 
if  Ledford  did  not,  respondents,  on  May  11, 
1891,  bought  the  fall  title  to  the  note  doe  in 
January.  1892,  outright  from  R.  H.  Baker, 
giving  him  credit  therefor  on  his  indebted- 
ness to  them.    But  this  purchase  was  made 


in  consideration  also  of  Baket's  express 
promise  that  the  title  to  the  land  should  be- 
deeded  to  respondents  to  secure  the  pay- 
ment of  this  note,  and  not  to  secure  any- 
thing else,  whenever  respondents  should  call 
for  it  In  the  summer  of  1891  respondents 
learned  from  Weatherly  that  he  had  ad- 
vised Ledford  to  apply  to  a  loan  associa- 
tion for  a  loan  on  the  land  sufficient  to  pay 
all  of  Ledford's  debts,  but  that  the  loan 
might  not  be  obtained  on  account  of  the  title 
to  the  land  not  being  in  Baker.  This  was 
the  first  notice  respondents  ever  had  as  to 
any  defect  in  Baker's  title,  and  caused  them 
to  institute  an  investigation,  resulting  in 
finding  that  the  title  was  in  Mrs.  Baker. 
They  concluded  to  try  to  get  Baker  to  induce 
his  wife  to  deed  the  land  to  them  (respond- 
ents) to.  secure  this  note,  and  told  Weatherly 
of  this  determination,  to  which  he  made  no 
objection,  and  bad  no  right  to  make  any; 
and  they  asked  him  to  lend  them  the  bond 
as  a  guide  in  drawing  a  deed,  for  the  proper 
description  of  the  land,  for  Mrs.  Baker  to- 
sign.  A  deed  was  accordingly  drawn  to  F. 
T.  Hardwick,  and  D.  K.  McKamy  took  the 
deed,  and  went  with  Baker  to  the  latter's 
house,  to  get  it  signed;  but  Mrs.  Baker  re- 
fused to  sign  it,  without  giving  any  reason. 
In  a  few  days  respondents  returned  the- 
bond  for  titles  to  Weatherly.  This  was  the- 
flrst  and  only  time  they  ever  examined  or 
saw  it.  This  was  in  the  summer  of  1891, 
and  there  was  then  no  written  assignment 
thereof  indorsed  thereon  as  alleged  in  tbe- 
petitlon,  as  now  remembered.  Respondents 
also  told  Weatherly  of  her  refusal  to  sign, 
freely  and  fully  communicating  these  mat- 
ters to  Weathoiy  and  Leonard,  because  of 
the  interest  they  expressed  and  seemed  to 
feel  in  the  payment  of  the  note,  not  doubting 
that  those  whose  business  it  was  for  the  note- 
to  be  paid,  and  who  had  repeatedly  prom- 
ised to  pay  it  if  Ledford  did  not,  would  be- 
glad  to  see  it  safely  secured,  so,  if  they 
should  have  to  pay  it,  according  to  their 
promise,  they  would  have  security  for  their 
reimbursement  to  the  eixtent  of  such  pay- 
ment; and  so  they  seemed  to  regard  it  at 
that  time.  Resiiondents  deny  that  in  any  of 
the  interviews  with  Weatherly  and  Leonard, 
or  either  of  them,  anything  was  said  by  re- 
spondents, or  rither  of  them,  that  could  be 
understood  that  the  deed  respondents  were 
going  to  try  to  get  from  Mrs.  Baker  was  for 
any  other  purpose  than  solely  to  secure  re- 
spondents' said  last  note,  and  they  deny  that 
there  was  any  contract  or  understanding  to- 
ttae  contrary.  On  January  1,  1892,  F.  T. 
Hardwick  asked  Weatherly  to  p^y  this  note. 
He  declined  to  make  any  direct  response,  re- 
marking that  he  would  see  about  the  matter 
later  in  the  day,  and  a  little  later  on  the 
same  day  came  back,  and  said  he  had  al- 
ready invested  in  I^edford  all  the  money  he- 
could,  and  that  his  attorney  had  advised  him 
not  to  pay  any  more.  Etardwick  insisted  hfr 
should  pay  the  note,  reminding  him  of  his 
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promise  to  do  so,  which  he  did  not  deny, 
but  Bimply  Bald  he  could  not  Inveat  more 
money  In  Ledford.  Hardwick  then  said  to 
him  that  he  must  try  to  secnre  the  bank, 
and  then  told  McKamy,  In  the  presence  of 
Weatherly,  to  draw  np  a  deed  to  the  land, 
and  try  to  get  Mrs.  Baker  to  sign  it,  to 
secure  the  note  due  the  bank.  Weatherly 
said  nothing,  and  walked  out  McKamy 
then  drew  up  the  deed,  and  took  it,  the  same 
day,  to  Mrs.  Baker,  and  she  executed  it  for 
the  sole  purpose  of  securing  the  note  due 
to  Hardwick  &  Co.  The  deed  was  on  Its 
face  an  absolute  and  unconditional  deed  to 
F.  T.  Hardwick,  but  was  in  fact  made  sole- 
ly to  secure  the  note  held  by  Hardwick  & 
Co.,  and  was  so  understood  by  all  the  por^ 
ties.  It  Is  not  true  that,  when  the  note  fell 
due,  respondents.  In  connection  with  Weath- 
erly and  Leonard,  then  began  to  look  into 
matters,  and  then  found  that  the  title  to 
the  land  was  in  Mrs.  Baker,  but  these  facts 
were  known  to  the  parties  in  the  summer  of 
1891.  It  is  untrue  that  when  the  note  fell 
due  respondents,  Weatherly,  and  Leonard 
consulted  as  to  how  they  might  divest  the 
title  in  Mrs.  Baker  for  the  common  benefit 
and  security  of  petitioners'  debt  and  re- 
spondents' note.  And  it  is  not  true  titat 
Weatherly  and  Leonard  examined  the  pa- 
pers, and  determined  to  try  to  get  the  title 
from  Mrs.  Baker,  so  as  to  get  the  land  cer- 
tainly fastened,  nor  that,  when  obtained,  it 
was  agreed  that  it  was  for  the  benefit  of  pe- 
titioners Hardwick  ft  Co.  No  such  thing 
ever  occurred,  nor  were  such  understandings 
had  at  any  time.  It  is  not  true  that  Weath- 
erly handed  the  bond  for  titles  to  Hardwick 
on  January  1,  1892,  nor  was  there  any  dis- 
cussion in  whose  name  the  deed  from  Mrs. 
Baker  should  be  taken;  nor  did  Hardwick 
say  he  would  take  it  to  Mrs.  Baker,  and 
get  the  title  made  to  him  for  the  protection 
of  all,  and  did  take  it  and  obtain  a  deed, 
and  some  days  afterwards  return  the  bond, 
with  the  statement  he  had  the  deed  as 
agreed  from  Mrs.  Baker.  When  Hardwick 
applied  to  Weatherly  for  the  bond  for  title 
in  the  summer  of  1891,  to  get  the  description 
of  the  land,  he  told  Weatherly,  if  Weatherly 
and  Leonard  would  take  up  the  note,  or  se- 
cure It  in  writing,  he  would  advise  Mrs. 
Baker  to  make  the  deed  to  them,  if  It  was 
satisfactory  to  Ledford,  and  Baker's  bond 
should  be  surrendered  to  him,  so  tliat  the 
adjustment  would  be  satisfactory  to  all  par- 
ties. Weatherly  declined  to  do  this,  but  de- 
livered the  bond  to  Hardwick  for  the  pur- 
pose for  which  Hardwick  wanted  it,  without 
objection  or  intimating  any  desire  that  the 
deed  should  be  taken  to  secure  any  claim 
save  that  of  Hardwick  ft  Co.  What  Hard- 
wick thus  said  to  Weatherly  was  said  by 
him  solely  on  his  own  motion,  to  get  the 
bank's  debt  into  a  safe  condition.  The  rea- 
son given  by  Weatherly  for  declining  to  as- 
sume the  debt  in  writing  was  that  he  and 
Leonard  would  not  want  to  give  their  own 


written  obligation,  aa  the  debts  they  om- 
trolled  belonged  to  the  hoosea  they  rqrre- 
sented.  When  Hardwick  applied  to  Weath- 
erly, in  the  summer  of  1801,  to  get  the  bond 
for  titles,  he  told  Weatherly  why  he  wanted 
it,  and  Weatherly  made  no  objection,  bot  ap- 
peared to  be  pwfectly  willing,  because,  as  re- 
spondents suppose,  he  felt  at  least  morally 
lx>and  by  his  promise  to  pay  the  note  if 
Ledford  and  Ridley,  and  in  executing  the 
respondents'  right  to  priority  of  payment  ont 
of  the  land.  Neither  i>etitionerB  nor  their 
agents  ever  did  anything  towards  protmring 
the  deed  from  Mrs.  Baker.  Respondents 
never  heard  of  the  claims  now  aet  np  by 
Weatherly  and  L«onard  until  they  found 
them  in  the  petition.  Resirandents  do  not 
admit  that  Baker,  in  making  the  sale  to 
Bedford  and  Ridley,  and  in  executing  the 
bond  for  titles,  acted  as  agent  for  tils  wife. 
All  they  know  on  this  point  is  what  appears 
on  the  papers,  which  Indicated  that  he  ex- 
ecuted the  bond  in  his  individual  right 
and  name,  and  that  the  notes  were  made 
payable  to  him  in  his  own  right  They  do 
not  know  what  passed  between  Baker  and 
his  wife,  nor  that  she  ever  got  any  of  the 
benefit  of  the  purchase  money.  On  the  con- 
trary, they  know  that  Baker  used  at  least 
the  two  last  notes  in  his  indlvldnal  basiness, 
as  before  stated.  When  respondenta  orig- 
inally took  said  two  notes  as  collateral  se- 
curity, and  when  they  purchased  outright 
the  last  note,  they  believed  that  the  title 
to  the  land  was  in  Baker,  and  the  land 
bound  for  the  pajrment  of  the  notes  as  pur- 
chase money.  They  deny  any  latiflcatloB 
by  Mrs.  Baker  of  the  sale  by  Baker,  and 
deny  that  her  deed  to  Hardwick  ought  to 
be  affected  by  any  such  pretended  ratifica- 
tion. The  allegations  of  petitioners  as  to 
conferences  between  counsel,  etc.,  are  Irrde- 
vant  It  is  true  that  counsel  for  petitioners 
had  interviews  with  Hardwick  and  respond- 
ents' counsel  as  to  the  proceedings  each 
would  or  could  adopt  but  it  was  never  pre- 
tended by  petitioners'  counsel  in  those  Inta^ 
views  that  petitioners  had  any  rights  under 
the  deed  of  Mrs.  Baker  to  Hardwick.  The 
only  proceeding  In  the  way  of  bringing  the 
land  to  sale,  as  proposed  by  plaintiffs'  conn- 
ed was  they  wanted  Ha.rdwick  to  execute 
a  deed  to  Ledford  and  Ridley,  have  it  re- 
corded, and  then  have  the  land  sold  nndtf 
the  judgment  of  Hardwick  ft  Go.  against 
Ledford  and  Ridley,  aa  the  property  of  Led- 
ford and  Ridley;  and.  If  petitioners'  counsd 
proposed  that  petitioners  should  join  with 
respondents  as  plaintiffs  or  defendants  in 
any  original  suit  to  bring  the  land  to  sale, 
respondents  have  no  knowledge  or  Informa- 
tion of  it  The  proposition  of  petitioners' 
coonsel  for  Hardwick  to  file  a  deed  and  sell, 
as  above  mentioned,  was  rejected  by  re- 
spondents; respondents'  counsel  telUng 
plalntlfb'  counsel  that  respondents  wonld 
stand  upon  their  own  separate  right  under 
the  deed  from  Mrs.  Baker.    Respondents  de- 
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oy  all  fnnd  or  collusion  with  any  one  In  the 
bringing  of  their  suit  against  Mra.  Baker, 
and  insist  that  it  was  their  right  to  liave 
their  decree  at  the  first  term,  as  it  was  with 
the  express  consent  of  Mrs.  Baker,  the  sole 
defendant.  If  petitioners  or  their  counsel 
intended  to  make  any  application  to  the 
court  for  petitioners  to  be  made  parties  to 
the  case  between  respondents  and  Mrs.  Bak- 
er, respondents  never  heard  of  it  before  the 
decree  was  rendered;  nor  did  they  ever  Iiave 
any  notice  of  such  intention  until  the  peti- 
tion in  this  case  was  filed. 

The  answers  of  Baker  and  Mrs.  Baker  were 
as  follows,  in  brief:  When  Baker  sold  the 
land  to  Ledford  and  Ridley,  the  legal  title 
to  the  land  was  in  Dr.  Fonte,  Mrs.  Baker's 
father,  who  died  since  the  sale,  in  May,  1890, 
without  making  any  wllL  But  he  had  re- 
peatedly declared  his  intention  and  desire 
that  Mrs.  Baker  should  have  the  land,  and 
after  his  death  his  heirs  at  law,  by  agree- 
ment, wound  up  the  estate  without  adminis- 
tration, and  all  of  them  except  one,  who  had 
been  fully  advanced  by  her  father,  deeded 
their  interest  in  the  land  to  Mrs.  Baker. 
Knowing  that  Dr.  ^B'oute  Intended  the  land 
for  Mrs.  Baker,  Baker,  as  head  of  the  fam- 
ily, assumed  the  right  to  sell  the  land  as  he 
did  sell  it,  without  asking  or  receiving  from 
her  any  special. authority  to  do  so.  But  he 
always  talked  freely  to  her  about  his  business 
matters,  told  her  before  the  sale  that  he 
thought  It  best  to  sell  the  land,  and  after  the 
sale  told  her  of  the  sale,  and  she  made  no 
objection.  There  was  no  fraudulent  con- 
eplracy  between  them  or  with  Hardwick  & 
Co.  or  any  one  to  defraud  petitioners  or  any 
other  person.  Baker  acted  in  good  faith. 
Baker  used  all  of  the  notes  given  by  Ledford 
and  Ridley  for  the  purchase  money  of  the 
land,  and  all  the  money  paid  by  them  to 
him,  in  his  private  business,  and  has  never 
paid  his  wife  any  part  thereof,  nor  invested 
any  part  in  any  way  for  her  use  and  benefit, 
except  the  benefit  she  may  have  received  as 
the  wife  of  Baker,  in  the  way  of  supiiort  and 
maintenance  from  him  as  a  member  of  his 
family.  The  notes  falling  due  January  1, 
1891,  and  January  1,  1892,  were  originally 
indorsed  and  pledged  by  Baker  to  Hardwick 
&  Co.  as  collateral  security  for  money  bor- 
rowed. About  May,  1891,  the  note  due  Jan- 
uary 1,  1892,  was  sold  by  Baker  to  Hard- 
wick te  Co.  In  payment  of  Baker's  debt  to 
them  for  borrowed  money,  and  turned  over 
to  them  absolutely,  they  giving  him  credit 
therefor  on  his  indebtedness  to  them.  As 
part  of  the  consideration  to  induce  than  to 
purchase  this  note,  Baker  promised  that  a 
deed  should  be  made  of  the  land  to  secure  to 
them  the  payment  of  the  note  whenever 
thereafter  required  by  them.  In  June,  1891, 
a  deed  was  presented  to  Mrs.  Baker,  to  be 
executed  by  her  to  secure  the  payment  of 
this  note,  but  she  declined  to  sign  it  at  that 
time.  On  or  about  January  1,  1892,  when 
the  note  fell  due,  she  executed  a  deed  to  F. 


T.  Hardwidt,  which,  though  absolute  b> 
form,  was  really  given  to  secure  the  payment 
of  this  note,  and  not  to  secure  any  claim  of 
petitioners,  or  anything  else.  Baker  induced 
her  to  sign  this  deed,  and  she  consented  to 
do  so  solely  for  the  purpose  of  carrying  out 
the  promise  above  mentioned,  made  by  him 
to  Hardwick  &  Co.  Baker  had  never  beard 
of  any  request  or  expectation  by  Weathei-ly 
and  Leonard  that  they  or  the  petitioners 
should  have  any  sort  of  interest  under  the 
deed,  and  no  one  aslced  Mrs.  Baker  to  make 
the  deed  to  secure  any  claim  except  the  note 
of  Hardwick  &  Co.,  and  she  never  thought  of 
or  Intended  the  deed  as  secorlty  to  any  one 
except  Hardwick  &  Co.  Mrs.  Baker  now 
claims  that  she  should  be  paid  out  of  the 
proceeds  of  the  sale  of  the  land  about  f  M, 
with  interest,  on  two  claims  she  holds  against 
Ledford,  but  she  only  claims  that  this  be 
paid  to  her  after  the  Judgment  of  Hardwick 
&  Co.  and  the  Judgment  held  by  one  of  pe- 
titioners for  $69,  for  a  small  balance  on  the 
imrchnse  money,  are  pnld.  All  the  balance  of 
her  interest  under  the  decree  in  favor  of 
Hardwick  &  Co.  against  her  she  has  trans- 
ferred to  Ledford.  Neither  Baker  nor  Mrs. 
Baker  have  given  In  the  land  for  taxes  since 
the  sale,  because,  Ledford  and  Ridley  being 
in  possession  of  the  land  under  the  purchase, 
it  was  Baker's  understanding  that  they  were 
bound  to  pay  the  taxes.  Mrs.  Baker  made  no 
defense  to  the  suit  brought  by  Hardwick  & 
Co.  against  her,  because  she  did  not  think 
it  right  to  do  so,  and  she  admitted  the  facts 
as  charged  In  that  suit,  because  she  regarded 
the  claim  as  substantially  true,  and  because 
she  had  no  Just  and  honest  defense  against 
the  relief  as  sought  by  Hardwick  &  Co.; 
and,  having  no  defense  that  she  was  willing 
to  make,  she  consented  to  the  decree  being 
rendered  at  the  first  term,  because  she  be- 
lieved it  lawful  and  right  to  do  so,  and  with- 
out any  intention  to  wrong  or  hurt  petition- 
ers in  this  suit,  or  any  other  person.  Blie 
does  not  know  why  the  consideration  of  the 
deed  made  to  F.  T.  Hardwick  was  expressed 
therein  as  $2,000.  She  had  nothing  to  do 
with  the  drawing  up  of  the  deed,  and  was 
not  consulted  about  it.  It  was  presented  to 
her  ready  drawn,  and  she  signed  it  as  it  was, 
without  anything  being  said  about  the  con- 
sideration expressed  therein.  She  received  no 
money  or  other  valuable  consideration  for 
making  the  deed. 

The  evidence  introduced  on  the  hearing 
was  conflicting  uimn  the  material  questions  in 
the  case,  and  especially  upon  the  question  as 
to  whether  ECardwick,  in  taking  the  deed 
from  Mrs.  Baker,  acted  under  an  agreement 
or  upon  an  understanding  that  he  would  do 
so  to  protect  petitioners  as  well  as  Hardwick 
&  Co.  The  Judge  presiding  ordered  that  a 
temporary  restraining  order  previously  grant- 
ed be  revoked;  that  the  execution  iasoed  from 
the  decree  of  Hardwick  &  Co.  against  Mrs. 
Baker  proceed,  and  that  the  land  be  sold;  and 
tliat  the  surplus  from  the  sale,  if  any,  above 
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what  It  took  to  pay  off  the  Hardwlck  St  Co. 
execution,  be  held  up  to  await  the  further  di- 
rection of  the  court  To  the  granting  of  this 
order  and  refusing  the  injunction  prayed  for 
petitioners  excepted. 

Jones  &  Martin,  for  plalntlfFs  In  error.  R. 
J.  &  J.  McCamy  and  McCutchen  &  Shumate, 
for  defendants  In  error. 

PBB  CURIAM.    Judgment  affirmed. 


CRAWFORD  ▼.  8TATB. 
(Supreme  Court  of  Georgia.     Oct.  16,  1894.) 

CABBTIKa  CONOSALKD  'WbaPOBS— EVlDaiTOK— IlT- 
■TROCTIONB. 

l.The  written  request  to  charge  the  juir 
not  being  in  its  terms  adapted  to  the  tacts  in  ert- 
dence,  or  even  to  the  statement  of  the  accused, 
but  being  more  comprehensive  than  either,  there 
was  no  error  in  denying  the  same. 

2.  Under  tiie  statute  prohibiting  the  carryhig 
of  a  pistol  concealed  about  the  ^person  (Code,  { 
4527),  so  carrying  a  broken  and  meffident  pistol, 
eren  though  it  be  carried  for  the  purpose  and  with 
tiie  intent  of  having  it  repaired,  is  an  offense;  cei^ 
tainly  so  if,  while  on  his  way  to  or  from  the  shop, 
the  individual  superadds  to  his  original  purpose 
and  intention  a  rehclution  to  produce  the  pistol 
suddenly  and  use  it  in  making  a  hostile  demon- 
stration aeainsl  one  whom  he  happens  to  encoun- 
ter while  ne  has  the  pistol  concefJed. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Ifacon;  John  F. 
Boss,  Judge. 

Burrel  Crawford  was  conyicted  of  carry- 
ing a  concealed  weapon,  and  brings  error. 
Afilrmed. 

J.  W.  Preston,  for  plaintitt  in  oror.  W.  H. 
Felton,  Jr.,  Sol.  Oai.,and  Harrls(m  &  Peeples, 
for  the  State. 

LUMPKIN,  J.  1.  The  court  was  requested 
to  charge  the  Jury  as  follows:  "Bvery  car- 
rying of  concealed  weapons  by  a  person  Is 
not  a  crime.  There  are  certain  exceptions 
wlilch  excuse  one  baying  a  weapon  concealed 
upon  his  person.  One  Is  when  an  officer  Is 
in  discharge  of  his  duty.  Another  is  in  time 
of  war,  and  when  martial  law  has  been  de- 
dared.  Another  is  when  a  person  carries  a 
broken  pistol  to  a  shop  to  have  it  repaired, 
and  one  who  carries  s  pistol  simply  for  trans- 
portation. These,  and  socta  like,  are  not  car- 
rying concealed  weapons,  and  are  not  crimi- 
nal yiolatlons  of  the  statute."  There  was 
nothing  either  in  the  eyidence  or  in  the  state- 
ment of  the  accused  to  the  effect  that  he 
was  an  officer  in  the  discharge  of  his  duty, 
or  that  a  war  was  In  progress,  or  that  mar- 
tial law  had  been  declared.  We,  therefore, 
would  not  feel  authorized  to  reyerse  the  trial 
judge  for  refusing  to  give  in  charge  a  request 
referring  to  such  Irreleyant  matters,  eyen  tt 
the  request  was  In  other  respects  legal  and 
pertinent  Besides,  even  by  his  own  state- 
ment, the  accused  made  a  rery  weak  case 
of  canTlng  a  brc^en  pistol  to  a  shop  to  have 
It  repaired,  or  of  carrying  it  simply  for  trans- 


portation. The  court,  therefore,  had  abm- 
dant  reason  for  rofnslng  the  request  in  any 
view  of  ttie  matter. 

2.  Instead  of  giylng  the  charge  regnested. 
the  court  charged  "that  a  pnson  mistat  car 
ry  a  pistol  in  a  basket  oe  bucket  or  wagon, 
or  wrapped  up  in  a  paper  so  as  to  be  hid  torn 
view,  if  he  carry  it  simply  for  transporlatioD, 
or  to  a  shop  to  haye  it  repaired.  Bnt,  if  be 
carry  it  about  bis  person  concealed,  the  fact 
that  it  is  a  brokoi  pistol  would  make  no  dU- 
ferenoe;  and  if  he  carries  such  a  pistol, 
though  simply  to  have  it  repaired,  concealed 
in  his  pocket  or  onder  his  coat,  he  la  guilty 
under  the  statat&"  Under  the  facts  of  this 
case,  there  was  no  error,  as  against  the  ac- 
cused, in  so  charging.  In  Bcfles  t.  State,  W 
Oa.  26B,  12  S.  B.  361,  this  court  held  that  a 
yiolatlon  of  section  4627  of  the  0>de^  which 
prohibits  the  carrying  of  a  concealed  weapon 
about  the  person,  might  consist  in  carrying 
a  pistol  in  a  basket  or  bag  upon  the  arm. 
"and  not  for  transportation  aloaei"  Bven  if, 
by  the  use  of  the  words  Just  quoted,  tt  was 
intimated  that  carrying  fi  pistol  in  a  basket 
or  bag  for  transportation  only  wonld  not  be 
a  criminal  oifense,  there  certainly  was  no  in- 
timation that  carrying  a  pistol  concealed  upon 
the  poson,  for  any  purpose,  would  fall  short 
of  being  a  violation  of  the  section  in  ques- 
tion. Otanting,  however, .  for  arguments 
sake  (tboogh  we  do  not,  by  any  means,  wish 
to  be  understood  as  so  holding),  that  ooemlgfat 
lawfully  carry  concealed  upon  hla  pemn  a 
broken  and  inefficient  pistol  for  the  irarpoee 
of  taking  It  to  a  shop  and  haying  It  repaired, 
we  are  quite  certain  the  individual  so  doin;; 
criminally  violates  the  law  if  be  superadds  to 
his  original  pun>OBe  a  resolution  to  suddenly 
produce  and  use  it  in  making  a  hostile  demon- 
stration against  one  whom  he  happens  to  en- 
counter while  he  has  the  pistol  so  concealed. 
It  appeared  in  this  ease  that,  while  tbe  ac- 
cused was  proceeding  along  the  street  with  a 
pistol  In  his  pocket,  he  became  mgaged  in 
a  quarrel  and  difficulty  with  other  persons, 
in  the  course  of  which  he  suddenly  pulled 
the  pistol  from  his  podcet  and  pointed  It  at 
one  of  them.  Under  these  drcumstancea,  we 
have  no  hesitation  in  holding  that  the  ac- 
cused was  guilty  of  the  charge  made  against 
him,  and  that  the  Jury  were  right  In  so  find- 
ing.   Judgment  affirmed. 


liOTT  y.  WILSON  et  aL 
(Supreme  Cktnrt  of  Ceorgia.     Oct  22,  ISM.^ 

HdBBXND  and  WiFB — PBOPSRTT  RtORTS  —  La5» 
OF  WiFB'S  FaTBSB— Deed  BT  ADliI!nSTRA.TOB. 

A  deed  made  Jointly  to  hnsband  and  wlfr 
in  October,  1867,  by  tiie  admlnisttmtor  of  dtr 
wife's  deceased  father,  operated  prima  fiacie  t» 
invest  each  of  the  grantees  with  an  oadirided  half 
interest  in  the  land  conveyed;  and,  in  order  for 
the  wife  to  assert  exclusive  ownership  of  tbr 
whole,  by  teasom  of  her  having  acquired  tbr 
property  by  descent  it  is  necessary  for  her  «• 
show  that  her  father  died  after  December  13. 
1866.     If  he  died   befote  that  time,   intecute. 
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the  hnsband  was  entitled  to  take  her  share  of  the 
real  estate  by  virtue  of  his  marital  rights;  and 
the  acceptance  of  the  administrator's  deed,  after- 
wards made,  was,  in  effect,  the  assertion  of  his 
marital  rights  as  to  one-half  and  the  relinquish- 
ment to  her  of  the  other  half  of  the  land  covered 
by  the  deed.  In  the  present  case,  as  it  did  not  ap- 
pear when  the  father  died,  the  deed  is  the  control- 
ling evidence  as  to  the  state  of  title. 
(Syllabna  by  the  Court.) 

Error  from  superior  conrt,  Ware  county;  J. 
L.  Sweat,  Judi;e. 

Execution  proceedings  by  Joel  Lott  against 
one  Wilson.  A  claim  to  the  property  levied 
on  was  made  by  H.  B.  Wilson.  There  was 
a  Judgment  for  claimant,  and  plaintiff  brings 
error.     Reversed. 

Hitch  &  Myers,  for  plaintiff  in  error.  L. 
A.  Wilson,  for  defendant  in  error. 

LUMPKIN,  J.  This  was  a  claim  case. 
The  plaintlfTs  execution  was  based  on  a  Judg- 
ment dated  June  18,  1892.  It  was  levied  on 
a  lot  of  land,  August  31,  1893,  and  it  appeared 
from  the  sheriff's  entry  that  Wilson,  tbe  de- 
fendant in  execution,  was  In  possession  at  the 
time  of  the  levy.  This  made  a  prima  facie 
case  for  the  plaintiff  In  execution.  Mrs.  Wil- 
son, the  claimant,  introduced  a  deed  from  tbe 
administrator  of  her  deceased  father,  dated 
October  1,  1867,  and  recorded  February  22, 
IS&i,  conveying  the  property  in  dispute  to  her- 
self and  her  husband.  She  testified,  In  sub- 
stance, as  follows:  The  land  was  her  share 
in  tbe  estate  of  her  father.  She  was  a  minor 
when  the  deed  was  made,  and  did  not  know 
what  effect  putting  the  name  of  her  husband 
in  the  deed  would  have.  He  never  paid  any- 
tblng  for  the  land,  and  disclaimed  having  any 
interest  in  it.  Tbe  deed  lias  been  in  her  pos- 
session ever  since  It  was  made.  She  sup- 
posed her  husband  returned'  the  property  for 
taxation,  but  be  was  not  authorized  by  ber 
to  return  In  his  own  name,  and  she  did  not 
know'  he  had  done  so.  She  and  her  husband 
lived  on  the  land  about  six  years  ago,  and 
sbe  has  been  living  on  It  since.  They  were 
not  living  on  it  when  tbe  levy  was  made,  nor 
wben  tbe  Judgment  was  rendered.  It  was 
shown  by  the  tax  digests  that  the  defendant 
in  execution  had  returned  the  property  for 
taxation  from  1887  to  1892,  Inclusive.  It  did 
not  appear  when  the  claimant's  fattier  died, 
nor  are  the  contents  of  the  administrator's 
deed  to  herself  and  her  husband  set  fortta  in 
tbe  brief  of  evidence.  The  record  shows 
DOthtng  as  to  tbe  nature  of  that  deed,  further 
ttuin  as  aboye  stated.  Upon  these  facts,  the 
Jury  foimd  the  land  not  subject,  and  tbe  court 
overmlcd  a  motion  for  a  new  trial,  based  on 
the  general  grounds  that  tbe  verdict  was  con- 
trary to  law,  to  tbe  evidence,  and  the  charge 
of  the  court.  Under  the  evidence,  at  least 
one  undivided  half  interest  In  the  land  was 
subject  to  the  plaintiff's  execution.  It  seems 
clear  that  tbe  effect  of  tbe  administrator's 
deed  was  to  invest  the  husband  and  wife  each 
•vwlth  an  undirided  half  interest  In  the  land 
tJbereby  conveyed.  If  tlie  claimant's  father 
v.21b.K.no.li^6a 


died  after  tbe  passage  of  the  act  of  December 
13,  1SU6,  known  as  the  "Woman's  Law,"  h» 
share  in  his  estate  came  to  ber  free  from  the 
marital  rights  of  ber  husband.  U  ber  father 
died  before  that  date,  her  husband,  by  virtue 
of  bis  marital  rights,  was  entitled  to  take  ber 
share  in  tlie  real  estate,  and  hold  It  as  bis 
own.  If  be  had  such  right,  and  accepted  a 
deed  from  the  administrator  of  the  father, 
conveying  to  him  only  an  undivided  half  in- 
terest In  the  land,  this  conduct  on  Ms  part 
would  amount  to  an  assertion  of  his  marital 
rights  as  to  tiiat  half  and  a  relinquishment 
to  bis  wife  of  the  otlier  half  of  the  land.  In 
the  absence  of  any  testimmiy  as  to  tbe  date 
of  her  father's  death,  and  there  being  no  ex- 
planation as  to  why  the  administrator  came 
to  make  tbe  deed  to  tbe  husband  and  wife 
Jointly,  her  parol  evidence  is  entirely  insuffi- 
cient to  overcome  tbe  plain,  legal  effect  of  tbe 
deed,  especially  as  sbe  kept  it  In  ber  own  pos- 
session more  than  25  years  without  making 
any  effort  to  have  It  reformed,  afad,  as  she 
herself  testified,  allowed  her  husband  to  re- 
turn the  property  for  taxation  fof  a  series  of 
years,  not  only  neglecting  to  see  that  it  was 
returned  in  her  own  name,  but  falling  to  dis- 
cover that  her  husband  liad  tmlformly  re- 
turned the  property  in  hid  own  name.  As 
the  case  appears  In  the  record  now  before  us, 
tbe  deed  should  have  been  treated  by  the 
court  and  Jury  as  tbe  controlling  evidence  up- 
on the  question  of  title.  We  leave  for  futur^ 
determination  the  questions  which  may  arlsf 
in  tbe  event'  it  should  be  shown  that  t^6 
claimant's  father  died  after  the  passage  yOf 
the  "Woman's  Iaw."     Judgment  revera^ 


McDANIBL  et  al.  v.  MITCHELL  et  al. 

BRAY  et  aL  v.  McDANIBL  et  al. 

(Supreme  Conrt  of  Oeorgia.     Nov.  12,  1894.) 

Motion   for   Nsw   Tbiil  —  Nbwlt-Disooverbd 

BviDBNCS  — Suit  tok  Bpsoifio  Pebformancb— 

JCDOMBHT    VOB    DbFBKDJLNT  —  OWKBUSHIP     OF 

Land. 

1.  Tlie  evidence  being  conflicting,  and  that  in- 
troduced In  behalf  of  the  defendants  being  suffi- 
cient to  wartant  the  verdict,  and  it  not  being  at 
all  probable  that  the  newly^diacovered  evidence 
would  change  the  result,  this  court  will  not  in- 
terfere with  the  discretion  of  the  trial  Jndge  in 
refusing  to  grant  a  new  trial. 

2.  Where  an  equitable  petition,  filed  for  tl>« 
purpose  of  obtaining  specific  performance  of  an 
alleged  parol  contract  for  the  sale  of  land,  was 
met  by  answers  setting  forth  facts  showing  that 
tbe  plaintiffs  were  ^ot  entitled  to  the  relief  pray- 
ed for,  bat  containing  no  prater  for  affirmative  or 
specific  relief  against  the  idaintiffs,  and  there  was 
a  general  verdict  for  the  defendants,  npon  which 
a  judgment  for  costs  was  entered  against  the 
plaintiffs,  it  was  not  error  to  deny  a  motion  sub- 
sequently filed  by  the  defendants  to  so  amend 
this  jutlRnient  as  to  make  it  adjudce  that  the 
title  to  the  land  in  controversy  was  in  one  of  the 
defendants,  and  direct  that  a  writ  of  possession 
do  issue  in  his  favor. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  coimty; 
J.  H.  I,iumpkln,  Judge. 
Petition  by  E.  W.  McDaniel  and  others 
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against  Alexander  W.  Mitchell  and  others. 
Defendant  MltcUell  having  died.  Wellborn 
Bray  and  others,  oa  his  executors,  were  made 
parties  defendant.  There  was  a  Judgment  for 
defendants,  and  plaintiffs  bring  error.  De- 
fendants also  assign  error  on  the  refusal  of 
a  motion  to  amend  the  Judgment.  Judgment 
In  each  case  affirmed. 

W.  T.  Moyers  and  L.  P.  Skeen,  for  plaintiffs. 
M.  J.  Clarke  and  Dorsey,  Brewster  ik  How- 
ell, for  defendants. 


LUMPKIN,  J.  Ed  Wilsm  McDanlel  and 
others  filed  a  petition  against  Alexander  W. 
Mitchell  and  othws,  the  chief  object  of  which 
was  to  obtain  a  decree  for  the  si>eclflc  per- 
formance by  Mitchell  of  a  pared  contract  for 
the  sale  by  him  of  a  tract  of  land  to  the  fa- 
ther and  mother  of  the  plaintifTs.  They  alleg- 
ed that  Mitchell  agreed  to  s^  the  land  to  their 
parents  for  $300,  to  be  paid  in  money  or  work, 
immediate  possession  to  be  given  them,  and 
a  deed  to  be  made  on  payment;  that  posses- 
sion was  aqpordingly  given  them;  that  they 
remained  on  the  land  till  they  died;  that 
plaintiffs  have  occupied  it  ever  since,  and 
that  the  purchasers  fully  complied  with  their 
agreement.  Plaintiffs  further  alleged  that 
they  demanded  a  deed  of  Mitchell,  and  that 
he  refused  to  make  one;  that  In  the  spring 
of  1SS9  they  informed  one  of  the  defendants, 
John  T.  Backus,  of  their  rights  in  the  land, 
but  that  he,  about  two  months  later,  having 
bought  the  land  from  Mitchell,  took  forcible 
possession  of  a  part  of  it;  that  Mitchell  now 
claims  title  nnder  a  tax  sale,  and  that  on  Au- 
gust 14, 18^9,  he  sued  out  a  dispossessory  war- 
rant auralnst  two  of  the  plaintiffs,  and  on  Au- 
gust 20, 1880,  Backus  sued  out  a  dlspossessory 
warrant  against  one  of  the  plaintiffs  as  a  ten- 
ant of  his  who  refused  to  pay  rent  .  Plain- 
tiffs denied  that  th^  had  ever  been  tenants 
of  either  Mitchell  or  of  Backus,  but  alleged 
that  they  were  too  poor  to  i^ve  the  bonds 
necessary  to  resist  the  proceedings  Institut- 
ed to  dispossess  them.  The  prayers  were 
that  Mitchell  be  decreed  to  make  them  a 
deed,  that  the  laud  seised  by  Backus  be  re- 
stored, that  Mitchell's  tax  deed  be  canceled, 
and  that  he  and  Backus  be  enjoined  from 
prosecuting  their  dlspossessory  proceedings. 
The  defendant  Mitchell,  In  his  answer,  de- 
nied that  he  ever  made  a  contract  with  the 
mother  and  fatlicr  of  plaintiffs  for  a  sale  to 
them  of  the  land,  and  denied  that  they  had 
overpaid  blm  any  purchase  money.  Headmlt- 
ted  that  the  parents  had  possession,  as  al- 
leged, and  that  plaintiffs  have  had  posses- 
sion, as  alleged;  but  averred  that  such  pos- 
session was  merdy  permissive.  He  denied 
that  plaintiffs  ever  demanded  a  deed  of  him, 
or  that  he  claims  title  under  a  tax  sale.  He 
further  answered  tliat  he  sold  to  the  defend- 
ant Backus,  December  24,  1S8S,  and  notified 
plaintiffs  of  the  sale,  and  that  they  agreed 
to  surrender  possession  whenever  required. 
He  explained  further  that  the  dlspossessory 


warrant  was  sworn  oat  under  a  mtstake  of 
law,  and  bad  been  dismissed.  The  defendant 
Backus  answered  that  when  be  sued  out  the 
dlspossessory  warrant  mentioned  by  plain- 
tiffs they  were  his  tenants  under  a  contract  of 
rent  which  expired  about  two  months  be- 
fore. He  averred  that  he  bought  the  laud 
from  Mitchell,  December  2-1,  ISSS,  without 
any  notice  of  plaintiffs'  claim;  that  be  re- 
celted  a  deed  in  July,  1889;  that  soon  after 
buying  he  took  possession  of  the  south  half 
without  objection  from  plaintiffs,  and  built 
two  houses  upon  it;  that  in  July,  1880,  be 
consented  for  plaintiffs  to  remain  on  the 
land  tiU  August,  1889;  and  that,  they  having 
failed  to  pay  rent  he  resorted  to  the  dlspos- 
sessory proceedings.  Mitchell  died  pending 
the  suit,  and  Bray  and  others,  aa  bis  exec- 
utors, were  made  parties  defendant.  There 
was  a  general  verdict  In  favor  of  the  defend- 
ants. The  plaintiffs  moved  for  a  new  trial 
on  the  grounds  that  the  verdict  was  contrary 
to  law  and  the  evidence,  and  because  of  cer- 
tain newly-discovered  evidence.  The  Judg- 
ment of  the  court  below  overruling  their  mo- 
tion is  the  error  complained  of  In  the  first  of 
the  above-stated  cases. 

The  evidence  was  decidedly  conflicting,  but 
that  introduced  by  the  defendants  was  am- 
ply sufficient  to  sustain  the  finding  in  their 
favor,  and  therefore  this  court  cannot  inter- 
fere with  the  discretion  of  the  trial  Judge  in 
refusing  to  set  the  verdict  aside  as  being 
contrary  to  the  law  and  evidence.  The  evi- 
dence for  the  plaintiffs  consisted  largely  of 
alleged  admissions  made  by  MltcbeU.  The 
newly-discovered  evidence  related  to  still  an- 
other alleged  admission  on  his  part,  tending 
to  show  that  the  plaintiffs  were  entitled  to 
the  premises  in  dispute;  but,  even  if  this 
evidence  had  been  introduced  at  the  trial,  we 
do  not  think  it  in  the  least  degree  probable 
that  the  result  would  have  been  different, 
and  consequently  a  new  trial  on  the  ground 
of  newly-discovered  evidence  cannot  proper- 
ly be  granted.  This  disposes  of  the  first 
case. 

On  the  day  the  verdict  for  the  defendants 
was  rendered,  a  Judgment  for  costs  was  en- 
tered in  their  favor.  At  the  next  term  ot 
the  court  the  defosdants  filed  a  motion  to 
amend  a  Judgment  so  as  to  adjudge  that  the 
title  to  the  premises  was  in  Backus,  and  direct 
that  a  writ  of  possession  do  issue  In  his  fa- 
vor. The  motion  was  denied,  and  the  Judg- 
ment denying  it  is  the  error  assigned  tn  the 
itiU  of  exceptions  sued  out  la  the  second  of 
the  above-stated  cases.  From  the  preceding 
statement  of  the  pleadings  It  will  be  obsenr- 
ed  that  neither  of  the  answers  contains  a 
prayer  for  affirmative  or  specific  relief  of 
any  kind  against  the  plaintiffs.  The  an- 
swers are.  In  effect,  a  mere  general  denial 
of  the  plaintiffs'  cause  of  action,  without 
more.  While  it  may  have  been  perfectly 
proper  and  germane  for  the  defendants  to 
have  prayed  for  the  relief  sought  by  the  mo- 
tion they  afterwards  made  to  anead  the 
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Judgment,  yet,  as  they  did  not  do  *>,  we  iu:e 
unable  to  i>ercelTe  either  how  the  jury  could 
have  found  they  were  entitled  to  this  relief, 
or  the  court  could  have  so  adjudged.  There 
was  nothing  In  their  pleadings  to  authorize 
a  verdict  or  judgment  of  this  kind.  It  Is  a 
fundamental  principle  that  all  verdicts  must 
be  based  on  proper  pleadings,  and  that  all 
judgments  must  follow  the  verdicts  upon 
which  they  are  founded.  If  the  defendants 
could  not,  at  the  term  when  the  case  was 
tried,  have  bad  a  verdict  and  judgment  for 
the  particular  relief  in  question,  they  could 
not,  of  course,  either  then  or  subsequently, 
obtain  such  relief  by  a  mere  motion  to 
amend  the  general  judgment  for  costs  which 
had  been  entered  up  in  their  favor.  With  the 
utmost  respect  for  the  able  and  distinguished 
counsel  who  so  earnestly  Insisted  before  this 
court  that  the  allowance  of  the  motion 
would  have  been  proper,  and  that  the  re- 
fusal to  allow  it  was  erroneous,  we  are  una- 
ble to  bring  our  minds  to  take  this  view  of 
the  matter.  The  only  thing  that  could  make 
us  entertain  the  least  doubt  that  the  denial 
of  the  motion  was  correct  Is  the  fact  that  so 
accurate  and  profoundly  learned  a  jurist  as 
be  sincerely  entertained  an  opinion  differing 
from  our  own.  Judgment  la  each  case  af- 
firmed. 


HAMILTON  V.  STATE. 

(Supreme  Court  of  Georgia.     Oct.  8,  1894.) 

Sellino  Mostoaoed  Chops — Cbihisal  Pko^bcd- 

TtOS. 

A  crop  of  cotton  and  com,  mortgaged  in 
May,  and  sold  in  November,  is,  when  sold,  per- 
sonal property  under  mortgage;  and,  if  tiie  sale 
be  such  as  violates  section  4600  of  the  Code, 
prescribing  a  penalty  for  fraudulently  selling  per- 
sonal property,  the  offense  is  punishable  under 
that  section. 

(Syllabus  by  the  Court) 

Error  from  superior  cotirt,  Gordon  county; 
W.  M.  Henry,  Judge. 

Itfollle  Hamilton  was  convicted  of  sdllng 
mortgaged  property  with  Intent  to  defraud, 
and  brings  oror.    Affirmed. 

R.  J.  &  J.  McCamy,  for  plaintiff  in  error. 
A.  W.  Flte,  SoL  Gen.,  for  the  State. 

SIMMONS,  0.  J.  Section  4600  of  the  Code 
prohibits  a  mortgagor  of  personal  property 
from  selllngorotherwisedlsposlngof  thesamc 
virltbout  the  consent  of  the  mortgagee,  and 
■with  Intent  to  defraud  him.  Under  this  sec- 
tion the  accused  was  Indicted;  the  indictment 
alle^ng,  in  substance,  that  on  the  10th  of 
May.  1892,  she  executed  and  delivered  to  Al- 
exander  a  mortgage  on  her  growing  crop  to 
secure  the  payment  of  a  certain  amount  of 
money  which  she  owed  him,  which  would  be- 
come due  on  the  15th  day  of  October,  1892; 
and  that  on.the  1st  day  of  November,  1892, 
slie  sold  and  disposed  of  the  mortgaged  prop- 
erty with  intent  to  defraud  Alexander,  with- 
out  first  obtaining  his  consent,  and  before 


payment  of  the  Indebtedness  for  which  the 
mortgage  was  executed;  and  that  Alexander 
sustained  loss  thereby.  The  accused  was 
found  guilty,  and  made  a  motion  in  arrest  of 
judgment  on  the  ground  that  the  property  de- 
scribed in  the  mortgage  was  not  personal 
property,  and  therefore  not  within  the  provi- 
sions of  the  section  above  referred  to.  A  dis- 
tinction exists  by  which  it  may  be  determinetl 
whether  things  growing  upon  the  land  are 
realty  or  personalty.  That  distinction  is  that, 
if  the  growths  are  fructus  naturoles,— that  is, 
the  natural  and  spontaneous  productions  of 
the  land,— they  are  regarded  as  a  part  of  the 
land,  and  consequently  as  real  estate;  but,  if 
they  are  fructus  industriales,— that  Is,  the  re- 
sult of  labor  performed  about  the  land,— they 
are  personalty.  1  Corbln's  BenJ.  Sales,  S 
126;  note  to  Nohis  v.  Watson,  65  Am.  Dec. 
102.  Growing  trees,  fruit,  or  grass,  the  nat- 
ural produce  of  the  earth,  and  not  annual  pro- 
ductions raised  by  the  industiy  of  man,  are 
part  of  the  land  itself;  while,  on  the  other 
hand,  annual  productions  or  fruits  of  the 
earth,  planted  and  cultivated  by  labor,  are 
personalty.  Cotton,  which  is  planted  each 
year,  and  cultivated,  is  therefore  personal 
property,  and  subject  to  be  mortgaged  as 
such,  though  stlU  growing  upon  the  land. 
Before  maturity,  growing  crops  cannot  be 
sold  under  execution  (Code,  |  3642),  but  It  is 
quite  likely  that  the  owner  can  sell  them  be- 
fore that  time,  and.  If  he  should  do  so  without 
selling  the  land  at  the  same  time,  it  would  be 
a  recognition  on  his  part  that  they  were  per- 
sonalty. So,  if  he  sliould  give  a  mortgage 
upon  them,  and  should  afterwards  sell  them 
before  maturity,  without  the  consent  of  the 
mortgagee,  and  whh  Intent  to  defraud  him, 
we  think  be  would  be  subject  to  the  penalty 
prescribed  in  section  4600,  supra.  But, 
whetl^  this  is  so  or  not,  we  think  there  can 
be  no  doubt  that,  if  he  should  sell  them  after 
maturity,  a^  appears  to  have  been  done  In 
this  case,  without  such  consent,  and  with  in- 
tent to  defraud  the  mortgagee,  this  section 
would  apply.  It  la  well  settled  that  when 
such  crops  have  matured,  and  ceased  to  draw 
sustenance  from  the  land,  they  become  per- 
sonalty. The  crop  in  question  being  person- 
alty when  sold,  and  being  then  onbject  to  the 
mortgage,  it  does  not  matter  whether  it  was 
personalty  or  not  at  the  time  it  was  mort- 
gaged. The  trial  judge  therefore  did  not  err 
In  overruling  the  motion  in  arrestof  judgment 
In  addition  to  the  authorities  cited  supra,  see 
2  Schouler.  Pecs.  Prop.  H  448-452.  Jndg' 
ment  affirmed. 


SAVANNAH,  P.  &  W.  RT.  CO.  v.  BUN- 
DICK. 
(Supreme  Court  of  Georgia.     Oct.  15,  18^) 

IXTBRSTATB  CaBKIER— RiOHT  TO  BCBEDULE  KaTB 
— MiSTAKS  OF  AOENT— NaMINO  OF   KaTB 

— Retbhtiok  or  Ooons. 
Inasmuch  as  the  interstate  commerce  act 
prohibits  not  only  contracting  for,  but  also  collect- 
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Sng,  a  less  rate  of  freight  on  interstate  shipments 
than  that  specified  in  the  schedule  of  rates  In 
force  at  the  time  (such  scbednle  being  required 
by  the  act  to  be  printed,  ind  Icept  in  every  sta- 
tion for  inspection  and  nse  by  the  public),  a  com- 
mon carrier  who  has  complied  with  the  terms  of 
tlie  act  in  respect  to  providing  and  Iteeping  the 
schedule  is  not  precluded  from  collecting  from 
a  shipper  the  full  schedule  rate  because,  by  mis- 
take, a  less  rate  was  named  to  him  by  the  car- 
rier at  the  point  of  shipment,  and  also  inserted  in 
a  bill  of  lading  signed  both  by  the  carrier  and 
the  shipper,  no  fraud  or  willful  deception  having 
been  practiced  or  attempted.  On  discovery  of 
the  mistake,  after  the  shipment,  bnt  in  time  to 
correct  it  at  the  point  of  destination,  it  may  there 
be  corrected  by  the  exaction  of  the  full  sdiedule 
rate,  and  payment  of  the  same  by  the  shipper, — 
he  being  also  the  consignee, — as  a  condition  to 
surrendering  the  goods  to  him,  the  transportation 
being  fully  completed.  Should  he  refuse  to  com- 
ply with  the  conditions,  the  detention  of  the 
goods  by  the  carrier  to  enforce  payment  of  the 
correct  charges  is  no  conversion. 
(Syllabus  by  the  Court) 

Error  from  superior  court.  Ware  county;  X 
L.  Sweat,  Judge. 

Action  by  R.  H.  Bundlck  against  the  Sa- 
vannah, Florida  &  Western  Railway  C!onipa- 
ny.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

Erwin,  Du  Bignon  &  Oblabolm  and  &  W. 
Hitch,  for  plaintiff  In  error.  L.  A.  Wilson 
and  Atkinson,  Dunwody  &  AtklnB<m,  for  de- 
fendant in  error. 


LUMPKIN,  J.  The  plalntUT  below  shipped 
nine  horses  over  the  Savannah,  Florida  ft 
Western  Railway  from  OalnesvUle,  Fla.,  to 
Waycross,  Ga.,  having  the  shipment  consign- 
ed to  himself.  According  to  bis  testimony, 
the  company's  agent  at  the  shipping  point  ex- 
pressly informed  him  ttiat  the  rate  would  be 
$19.70.  Certainly  this  amount  was  Inserted 
in  the  bill  of  lading,  which  was  signed  by 
both  him  and  the  agent  There  cai^  how- 
ever, be  no  possible  doubt  that  this  rate  was 
less  in  amount  than  that  specified  for  a  ship- 
ment of  ttiis  kind  in  the  schedule  of  rates  in 
force  at  that  time.  There  was  evidence  in 
behalf  of  the  company  tending  to  show  that 
the  plaintiff  was  in  error  In  stating  that  the 
rate  quoted  to  him  was  $19.70.  But,  be  this 
as  it  may.  It  cannot  be  doubted,  taking  into 
consideration  all  the  evidence,  tlutt,  if  suCb 
rate  was  named  to  the  plaintiff,  it  was  the 
result  of  a  mistake;  and  it  is  also  perfectly 
dear  that  the  Insertion  of  this  rate  In  the  bill 
of  lading  was  the  result  of  a  mistake  on  the 
part  of  the  agent's  clerk.  There  is  nothing 
whatever  in  the  record  to  suggest  that  any 
fraud  or  willful  deception  was  practiced  upon 
the  plaintiff,  or  that  anything  or  this  kind 
was  attempted.  Taking  the  case  in  its  most 
favorable  light  for  him,  he  ol>tained  a  rate 
less  than  that  which  ought  to  have  been  char- 
ged; and,  granting  that  he  was  perfectiy  hon- 
est In  the  matter,  the  tact  that  be  secured  the 
reduced  rate  was  due  solely  to  a  mistake  oi 
mistakes  on  the  part  of  the  company's  serv- 
ants, who  were  themselves  acting  with  perfect 
honesty,  and  In  good  faith.    The  mistake  in 


the  bin  of  lading  being  discovered  befwe  the 
horses  reached  Waycross,  the  company's 
agent  at  that  point  was  advised  by  the  agent 
at  the  atiipplng  point  to  collect  the  proper 
charges,  which  amounted  to  $29.70.  There 
was  some  contention  that  the  tiorses  were  de- 
livered to  Bundlck  at  Waycross,  and  after- 
wards taken  from  his  possession  by  the  com- 
pany's agent,  for  the  purpose  of  enforcing  the 
payment  in  full  of  the  $29.70.  This  conten- 
tion, however,  is  not  borne  out  by  the  evidence 
as  a  whole,  nor,  indeed,  by  the  testim<niy  of 
Bundlck  himself,  taken  alone.  It  does  ap- 
pear that  he  paid  to  a  servant  of  the  oomin- 
ny  $20,  which  was  30  cents  more  than  the 
amount  expressed  In  the  bUl  of  lading,  and 
was  permitted  to  take  the  horses  out  of  the 
car,  and  to  a  neighboring  livery  stable,  tar  the 
purpose  of  feeding  them.  This  person,  how- 
ever, had  no  authority  either  to  receive  the 
money  or  to  deliver  the  horses,  and  express!.? 
notified  Bundlck  that  the  permission  to  take 
his  horses  from  the  car  was  subject  to  the 
approval  of  the  agent  who  did  have  authority 
to  make  delivery.  The  agent  last  named,  on 
receipt  of  the  $20  from  his  sulwrdinate,  at 
once  sent  for  Bundlck,  and  Informed  him  he 
must  pay  $0.70  more,  and,  upon  the  refusal 
of  the  latter  so  to  do,  took  diarge  of  the 
horses,  and  refused  to  deliver  them  to  Bun- 
dlck. The  truth  of  the  case,  therefore.  Is 
that  tho'e  was  no  delivery  to  Bundlck,  that 
he  refused  to  pay  the  l^al  rate  of  freight 
when  demanded  of  him,  and  that  the  company 
retained  possession  of  die  horses.  It  also  ap- 
pears that  the  company  afterwards  caused 
them  to  be  sold  for  the  piuxKMe  of  collecting 
In  full  the  proper  charges.  Bundlck  bron^t 
an  action  against  the  company  for  the  value 
of  the  horses,  and  there  was  a  verdict  in  his 
favor.  Quite  a  number  of  questions  were  pre- 
sented by  the  motion  for  a  new  trial,  bnt  the 
case  really  turns  upon  the  propositions  an- 
nounced In  the  head  note.  This  was  an  in- 
terstate shipment,  and  therefore  must  be  gov- 
erned by  the  provisions  of  the  Interstate  ccm- 
merce  act  That  act  prohibits  not  ijtly  con- 
tracting for,  but  also  collecting,  a  less  rate  cf 
freight  on  such  shipments  than  that  specified 
In  the  schedule  of  rates  in  force  at  the  time, 
and  the  act  requires  that  such  schedule  sliall 
be  printed,  and  kept  in  every  station  for  in- 
spection and  use  by  the  public.  It  appeared 
unmistakably  In  this  case  that  the  railway 
company  had  fully  complied  with  the  law  In 
reference  to  providing  and  keeping  the  sched- 
ule. One  of  the  main  purposes  of  the  act  hi 
question  is  to  prevent  carriers  subject  to  its 
provisions  from  making  discriminations  either 
for  or  against  any  of  Its  customers,  and  to 
compel  such  carriers  to  observe  uniformity 
and  equality  In  their  dealings  with  all  ship- 
I>erB.  Therefore,  It  was  unlawful  for  this 
company  to  make  in  Bundick's  favor  a  rate 
of  freight  less  than  that  which,  under  the 
schedule,  it  was  required  to  charge  every  cus- 
tomer. It  makes  no  difference  whether  Bun- 
dlck was  or  was  not  ignorant  tliat  the  rate 
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named  to  him  was  an  nnlawful  one.  Under 
no  circimuitances  would  be  be  entitled  to  tbe 
benefit  at  a  rate  which  waa  denied  to  other 
customers.  To  so  bold  would  be  In  the  very 
teeth  of  the  statute,  and  would  utterly  defeat 
Its  porpose  to  prevent  just  such  discrimina- 
tion. Such  advantatre  as  be  could  gain  un- 
der tbe  terms  of  the  statute,  and  no  more, 
would  be  the  precise  measure  of  Bundick's 
rights  under  any  contract  of  shipment  be 
might  make  with  the  carrier.  Besides,  be 
might  easily  liave  informed  himself  upon  this 
point  by  merely  inspecting  the  schedule  which 
tbe  law  required  to  be  kept,  and  to  which,  as 
tbe  evidence  discloses,  he  bad  ready  access. 
If  tbe  comiwny's  agent  at  tbe  shipping  point 
bad  willfully  deceived  blm,  and  thus  have 
fraudulently  Induced  him  to  make  a  shipment 
which  be  would  otherwise  not  have  made, 
and  to  bis  damage,  we  are  not  prepared  to 
say  be  would  not  have  a  cause  of  action  of 
some  kind  against  the  company  to  redress 
tbe  tort;  but  we  are  quite  certain,  under  the 
facts  of  this  case,  he  bad  no  right  to  rely  on 
and  enforce  tbe  Illegal  contract,  which,  at 
best,  resulted  alone  from  innocent  mistake. 
Nor  has  he  any  right  to  an  action  of  any  kind 
against  tbe  company,  to  maintain  which  he 
must  necessarily  Invoke  tbe  Illegal  contract  hi 
question.  "The  general  rule  of  law  is  that  a 
contract  made  In  violation  of  a  statute  Is  void, 
and  that,  when  a  plalntUT  cannot  establish  his 
cause  of  action  without  relying  upon  an  Il- 
legal contract,  be  cannot  recovor."  Hancock 
V.  Railroad  Co.,  145  U.  S.  416, 12  Sap.  Ct  960, 
and  authorities  there  cited. 

Oar  ruling  that  tbe  railway  company  was 
entitled  to  collect  tlie  proper  legal  charges, 
notwithstanding  the  Insertion  In  tbe  bill  of 
ladmg  of  an  erroneous  and  illegal  rate  of 
frei^t,  is  supported  by  Kowland  v.  Railroad 
Ck>.,  61  Conn.  103,  23  AtL  755.  Another  case 
somewhat  in  point  Is  that  of  Baird  v.  Railway 
Co.,  41  Fed.  592.  In  that  case  the  error  in 
tbe  bill  of  lading  resulted  from  the  fraud  or 
mistake  of  the  consignor,  but  nevertheless  the 
plaintiff,  who  was  the  consignee,  insisted  that 
tbe  carrier  was  bound  by  the  rate  named  in  tbe 
bill  of  lading,  under  the  statute  of  Arkansas 
mnklng  it  unlawful  for  any  railroad  company 
to  collect  a  greater  sum  for  transporting  freight 
tban  that  specified  in  the  bill  of  lading. 
After  stating  that  such  a  construction  of  the 
statute  would  enable  the  plaintiff  to  profit  by 
bis  own  fraud  or  mistake,  and  that^the  stat- 
ute was  not  susceptible  of  any  such 'construc- 
tion, Caldwell,  J.,  adds  that,  even  if  the  stat- 
ute In  question  would  admit  of  tne  construc- 
tion contended  for  by  the  plaintiff.  It  would 
avail  blm  nothing,  because  tbe  shipment,  be- 
ing from  New  Orleans  to  Little  Ucck,  was 
interstate  commerce,  and  therefore  the  act  of 
/x>ngress  would  controL  It  was  accordingly 
adjudicated  that  under  the  provisions  of  this 
act  the  railway  company  was  entitled  to  col- 
lect the  legal  rate  of  freight,  notwithstanding 
tbe  error  in  the  bill  of  lading.  On  the  other 
Iiand,  the  supreme  court  of  Alabama,  In  Rail- 


road Co.  T.  Dlsmukes,  94  Ala.  131,  10  South. 
289,  took  a  different  view  of  tbe  qoestianfl 
Involved  In  tbe  case  before  us;  but  after  giv- 
ing the  opinion  of  McClellan,  J.,  a  careful  pe- 
rusal and  consideration,  we  remain  satisfied 
with  our  own  conclusion,  as  above  expressed. 
Judgment  reversed. 


WILLIAMS  V.  MACON  A  B.  B.  CO. 

(Supreme  Court  of  Georgia.     Aug.  14,  1894.) 

CONDSMXATION    PkOCEBDINO    BT    RaILKOAI)  COM- 

PANT— Practice— Evidiscb—Revibw 
OS  Afpbai. 

1.  As  to  the  right  to  open  and  conclude,  the 
ease  is  controlltd  by  Hamson  v.  Young,  9  Ga. 
350;  Streyer  v.  RaUroad  Co.,  15  S.  B.  637,  90 
Ga.  56;  Wolff  v.  RaUroad  Co.  (thia  term)  20  S. 
E.  484. 
,  2.  Several  of  the  grounds  of  the  motion  for  a 

I  new  trial  present  no  question  which  this  court  can 
review;  Bome  of  tiiun  not  being  sofficiently  veri- 
fied by  tbe  judge,  and  others  not  specifying  the 
ground  or  grounds  of  objection  to  the  evidence. 

3.  In  none  of  the  other  grounds  of  the  motion 

for  a  new  trial  does  any  error  appear  antborislng 

or  requiring  this  corrt  to  grant  a  new  trial  over 

the  approval  of  the  verdict  oy  the  presiding  jadge. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Upson  county; 
X  J.  Hunt,  Judge. 

Proceeding  by  tbe  Macon  &  Birmingham 
Railroad  Company  against  F.  J.  Williams, 
adminlsti-ator,  and  others,  for  tbe  condemna- 
tion of  a  right  of  way.  From  the  award  of  as- 
sessors both  parties  appeal  to  tbe  superior 
court,  and,  a  motion  by  tbe  administrator  in 
such  court  for  a  new  trial  being  overruled,  be 
brings  error.     Affirmed. 

Tbe  following  Is  tbe  oflSclal  report: 

Tbe  Macon  &  Birmingham  Railroad  Com- 
pany, desiring  to  procure  a  right  of  way  over 
the  land  of  tbe  estate  of  Laura  Jones,  deceas- 
ed, under  section  16891  of  tbe  Code,  which 
stetlon  had  t>een  adopted  in  Its  charter,  ap- 
pointed as  its  assessor  J.  S.  King.  Williams, 
as  administrator  of  Laura  Jones,  appointed  as 
his  assessor  0.  A.  Norris,  and  these  two  as- 
sessors selected,  as  provided  by  law,  H.  J. 
Wbeeless  as  tbe  third  assessor.  These  as- 
sessors awarded  the  administrator  $500  as 
damages  for  rigbt  of  way  through  the  lands, 
tbe  railroad  company  to  move  the  houses  off 
the  right  of  way  to  tbe  place  designated  by 
tbe  administrator,  the  log  bouse  on  north  of 
tbe  roadbed  not  Included  or  not  required  to 
be  moved  by  tbe  railroad.  Both  parties  en- 
tered appeals  to  tbe  superior  court  Tbe  ap- 
peal filed  by  the  railroad  company  was  tried 
at  tbe  July  term,  1892,  and  thera  was  a  ver- 
dict in  favor  of  the  administrator  for  $906.75. 
Wheroupon  a  motion  for  new  trial  was  made 
and  granted,  after  which  tbe  appeal  filed  by 
tbe  railroad  company  upon  motion  was  dis- 
missed upon  its  failure  to  strengthen  its  ap- 
peal bond,  thereby  leaving  tbe  case  to  be  tried 
upon  the  appeal  filed  by  the  administrator. 
The  case  coming  on  to  be  tried  at  tbe  Novem- 
ber term,  1893,  upon  the  latter  appeal  there 
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was  a  Terdlct  for  the  administrator  for  ^23.- 
60.  He  moved  for  a  new  trial,  and,  bia  mo- 
tion being  overmled,  excepted. 

The  motion  contained  the  grounds  that  the 
verdict  was  contrary  to  law,  evidence,  etc.; 
also,  that  the  verdict  was  tnadeqnate,  and 
showed  an  nndue  bias  on  the  part  of  the  Jury 
in  favor  of  the  railroad  company  and  against 
the  administrator: 

Because,  when  the  case  was  announced 
ready,  the  attorneys  for  the  railroad  compa- 
ny and  the  attorney  for  Williams,  administra- 
tor, both  claimed  and  contended  before  the 
court  for  the  right  to  open  and  conclude  both 
in  the  introduction  of  the  testimony  and  in  the 
argument  before  the  Jury,  the  attorney  for 
Williams,  administrator,  so  claiming  the  right 
to  open  and  conclude  on  the  gronnd  that  he 
represented  the  heirs  of  Laura  Jones,  who 
were  the  owners  of  the  land,  and  that  he 
was  the  appellant  in  the  superior  court  from 
the  award  of  the  assessors;  and  the  court 
decided  the  question  In  favor  of  the  railroad 
company,  and  allowed  it  to  c^en  and  conclude 
both  in  the  Introduction  of  the  evidence  and 
the  argument  before  the  Jury,  the  railroad 
company  being  the  movant  In  the  original 
proceedings  to  condemn. 

Because  the  court  committed  error  In  re- 
fusing to  allow,  upon  motion  of  administra- 
tor's attorney,  G.  A.  Weaver,  to  testify  that 
he  sold  the  right  of  way  over  some  land  to  the 
railroad  company  which  Joined  to  the  land  of 
I.iaura  Jones  on  the  west  Movant  says  tliat 
where  there  is  a  sale  of  land  adjacent  to  the 
property  in  controversy,  and  the  money  paid 
for  such  land  Is  paid  without  the  appoint- 
ment of  assessors  or  any  compulsory  proceed- 
ings, and  that  the  sum  paid  for  such  land 
Is  paid  by  mntnal  argument  and  consent,  it 
is  competent  evidence  to  go  before  the  Jury 
In  estimating  the  damage  to  the  property  in 
dispxite;  and  he  says  that  the  court's  refusal 
to  allow  such  evidence  when  offered  was  eV- 
ror.  Movant  also  says  that  he  expected  to 
prove  by  Weaver,  and  so  stated  to  the  court, 
that  he  received  $2,(500  in  cash  for  the  land 
sold  by  him,  and  that  it  was  a  much  smaller 
lot  than  the  right  of  way  over  the  Laura 
Jones  land. 

Because  the  court  committed  error  In  refus- 
ing to  allow  counsel  for  the  administrator, 
upon  his  motion  to  do  so,  to  read  a  decision 
(Railroad  Oo.  v.  Nettles)  in  the  Supreme  Court 
Reports  from  77  Ga.  570-679,  as  part  of  his 
argument  before  the  jury.  Movant  says  that 
his  counsel  simply  desired  to  read  the  facts 
in  that  case,  and  by  analogy  to  the  Jury  that 
there  was  but  very  little  difference  In  the 
facts  of  the  two  cases,  only  that  one  was 
town  and  the  other  farm  property,  and  that 
the  town  property,  on  account  of  being  such, 
most  naturally  received  greater  damage. 

Because  the  court  committed  error  in  al- 
lowing J.  H.  Hall,  of  counsel  for  the  railroad 
company,  over  objection  of  administrator's 
attorney,  to  argue  In  his  speech  before  the 
Jvry  that  should  further  damage  result  to  the 


land  In  the  event  the  rallroaa  company  broad- 
ened the  cut  (100  feet  right  of  way)  throagb 
the  land  a  distance  of  50  feet  from  the  center 
of  the  tradi  to  the  dwelling  house,  said  dwel- 
ling house  being  situated  only  62  feet  from  the 
edge  of  said  cut  as  It  now  is,  It  could  be  re- 
covered by  the  parties  who  might  own  the 
land  at  the  time  emdb  work  was  done.  If 
done  at  all,  and  not  the  present  administra- 
tor. That  he  went  to  the  Judge's  stand  at 
the  time  tt  was  done,  and  called  the  conrt'9 
attention  to  such  argument  by  Mr.  Hall,  and 
that  he  promised  to  cover  the  gronnd  In  bis 
charge  to  the  Jury,  but  which  fact  the  oomrt 
overlooked,  and  neglected  and  failed  to  Ho. 
That  such  argument,  undented,  waa  calcu- 
lated to  greatly  Influence  the  Jury  in  arriTtng 
at  a  true  and  Just  verdict  That  Mr.  Btall 
was  at  the  time  making  the  conclndlng  speech 
In  the  case  before  the  Jury.  The  argument 
of  Mr.  Hall  was  in  reply  to  the  argument  of 
attorney  of  administrator  that  the  Jury  might 
look  to  such  future  use  by  the  railroad  com- 
pany in  considering  the  question  of  comae- 
quential  damage. 

Because  the  court  committed  error  In  di- 
recting the  attorney  for  the  administrator, 
when  he  was  making  his  8pee<di  before  tbe 
Jury,  not  to  so  repeatedly  refer  to  and  speak 
of  the  wards  of  this  administration  as  being 
"orphans,"  and  when  it  was  In  testimony  be- 
fore the  Jury  that  they  were  orphans,  and 
which  testimony  was  unobjected  to  and 
never  ruled  out;  that  such  direction  by  tbe 
court  was  calculated  to  bias  their  minds 
against  the  said  orphans,  and  to  Inflnenee 
their  verdict  In  favor  of  the  railroad;  that  J. 
H.  Hall  several  times  referred  to  tbem  by 
name  in  his  last  speech  before  the  Jury,  and 
continued  to  do  so  at  Intervals  througlKrat 
his  entire  sjpeech,  and  that  he  received  no 
similar  direction  from  the  court  as  movanfa 
counsel  did.  All  of  which  he  assigns  as  er- 
ror, and  says  that  It  was  calculated  to  in- 
fluence the  verdict  of  the  Jury  against  him. 

Error  in  refusing  to  allow  the  Introduction 
of  the  brief  of  evidence,  or  the  same  to  be 
read  before  the  Jury,  which  was  introdnoed 
on  a  former  trial  of  this  case,  and  which  had 
been  approved  by  the  Judge  of  said  court, 
the  motion  being  made  by  the  administra- 
tor's attorney  to  so  Introduce  it  as  it  applied  , 
to  witnesses  named  in  this  gronnd,  for  the 
purpose  of  showing  that  their  testimony  ©a 
that  tri^  was  very  materially  different  ta 
what  it  is  on  the  present  trial;  and  ♦»Ht 
said  brief  of  evidence  should  have  been  ht- 
lowed  by  the  court  to  go  to  the  Jury,  for  the 
purpose  of  not  only  showing  such  a  material 
ditlerence,  but  also  to  show  that  R  A.  Mat- 
thews, one  of  said  witnesses,  knew  verx 
little  about  the  damages  to  the  property,  but 
was  a  violent  and  willing  witness  for  tbe 
railroad,'  and  prejudiced  and  biased  in  tbelr 
behalf.  In  a  note  to  this  ground  the  court 
states  that  all  that  transpired  relative  there^ 
to  Is  reported  fully  In  the  brief  of  evidence. 

Error  in  refusing  to  allow  coimsei  for  the 
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administrator  to  show  by  R.  A.  Mattbews 
that  the  place  In  dlspnte  was  nndealrable  for 
him  to  live  at  because  of  the  railroad  belug 
buUt  tlirongh  it  Movant  alleges  tbat  such 
evidence  would  bare  been  an  element  of 
damage  for  tbe  consideration  of  the  Jury. 

Error  in  confining  administrator's  counsel, 
over  objection,  to  cattle  of  tbe  owner  of  the 
place,  on  tbe  question  of  tbe  danger  of  cat- 
tle being  caught  in  tbe  cut  by  passing  trains. 

Because  when  administrator's  counsel  ask- 
ed J.  R.  Lassater:  "If  you  swore  that  the 
right  ol  way  before  was  worth  $250  to  $50i), 
is  It  true  that  it  was?"  tbe  court  said:  "It 
la  embarrassing  to  put  a  question  In  that 
way."  In  a  note  to  this  ground  the  court 
states  that  It  is  approved  by  reference  to  the 
approved  brief  of  testimony. 

Because  tbe  court  refused,  upon  motion  of 
administrator's  attorney,  to  allow  the  ques- 
tion put  to  witness  G.  A.  Norris,  to  wit, 
"Please  explain  to  tbe  Jury  why  you  say  that 
damage  to  the  property  is  $1,000,  when  yon, 
as  one  of  the  assessors,  said  it  was  $oOO." 
Movant  says  that  he  expected  to  show  by 
witness  that,  as  one  of  tbe  assessors,  be  con- 
tended for  $1,000,  and  that  tbe  $500  agreed 
to  was  a  compromise  award;  and  he  also 
says  such  fact  tbe  court  should  have  allowed 
him  to  explain  to  tbe  Jury. 

Because  tbe  court  refused  to  allow  the 
Introduction  of  tbe  judgment  founded  on  tbe 
note  In  favor  of  the  administrator  for  $150 
as  rent  for  tbe  year  liefore  tbe  railroad  was 
built  Movant  says  be  offered  to  sbow  how 
much  tbe  place  rented  for  before  the  railroad 
was  built 

Because  the  court,  over  objection,  allowed 
Sandwich,  witness  for  plaintiff,  to  testify 
bow  mucb  land  there  was  in  a  piece  100 
feet  by  1,100  feet  long.  Movant  says  sach 
calculation  was  for  tbe  Jury,  and  that  it  was 
Illegal  and  irrelevant  It  was  agreed  after- 
wards that  there  were  2%  acres.  It  Is  not 
stated  in  this  ground  what  objection  was 
made  to  the  evidence  when  offered. 

Because  the  court  committed  error  in  al- 
lowing, over  objection  of  administrator's  at- 
torney, all  that  part  of  N.  H.  Sandwich's  tes- 
timony about  the  passage  of  an  act  in  No- 
vember, 1889,  amending  tbe  charter  of  tbe 
Maoon  &  Blrmingtiam  Railroad  Company, 
and  also  as  to  matters  and  things  coming  to 
Ills  knowledge  on  account  of  bis  relationship 
as  attorney  and  client;  and  also  as  to  tbe 
contents  of  a  bill  of  injunction  filed  by  the 
people  of  Tbomaston;  and  also  a  mandamus 
granted  by  tbe  judge  of  tbe  Middle  circuit 
against  the  ordinary,  compelling  him  to  ap- 
point an  assessor;  and  as  to  the  contents  of 
tbe  decision  of  the  supreme  court  made 
about  April  14,  1800,  on  tbe  case;  and  also 
about  the  provision  of  the  act  about  tbe  town 
paying  tbe  difference  of  cost  in  tbe  two  lines, 
and  tbe  selection  of  the  engineers  to  ascer- 
tain the  cost  of  each;  and  also  as  to  certain 
moneys  being  deposited  in  the  Atlanta  Na- 
tional Bank  to  tbe  credit  of  said  railroad 


comi>any.  Movant  says  there  was  higher 
and  better  testimony  of  such  facts,  and  that 
it  was  illegnl  and  irrelevant,  but  it  was  not 
stated  In  this  ground  what  objection  was 
made  to  this  evidence  when  offered.  In  a 
note  to  this  ground  the  court  stated  that  it  is 
approved  by  reference  to  the  approved  brief 
of  testimony  as  to  what  occurred. 

Because  movant  says  the  court  committed 
error  in  all  that  part  of  his  charge  to  the  Jury 
on  tbe  question  of  damages  to  the  land;  that 
it  falls  to  charge  what  elements  of  damage  are 
to  be  considered  by  them,  and  It  also  fails  to 
charge  what  are  benefits,  such  benefits  as 
contemplated  by  tbe  law,  and  that  it  would 
be  only  certain  kinds  of  benefits  which  could 
be  set  off  against  tbe  consequential  damages 
resulting  to  tbe  land;  that  the  court  failed 
to  charge  that  noise,  vibrations,  noxious 
vapors,  soot,  smoke,  dust,  cinders,  and  things 
of  that  sort  were  elements  of  damage;  and 
that  tbe  broadening  of  tbe  cut  to  the  extent 
of  50  feet,  or  their  full  right  of  way,  was 
a  prospective  or  consequential  damage  which 
could  be  considered  by  them,  and  that,  in 
order  to  set  off  such  damages,  there  would 
have  to  be  such  benefits  accruing  to  the  prop- 
erty that  would  amount  to  more  than  mere 
convenience  or  comfort  on  account  of  the 
location  and  operation  of  the  railroad;  that 
tbe  court  should  have  explained  what  are 
the  elements  of  damage  and  what  consti- 
tuted tbe  benefits  refeiTed  to  in  his  charge; 
and  that  that  part  of  his  charge  was  too 
general  and  insnflScient  for  the  Jury  to  under- 
stand the  rules  by  which  they  were  to  be 
governed,  and  rather  tended  to  confuse  than 
enlightoi  them. 

Error  In  charging:  '^n  estimating  the 
damages  you  will  consider  the  market  value 
of  tbe  property  at  the  time  of  the  appn^rla- 
tion,"  without  more.  Movant  says  that  such 
language  was  calculated  to  mislead  them  on 
the  question  of  what  rule  or  criterion  they 
should  be  governed  by  in  ascertaining  the 
damage.  It  should  have  gone  further,  and 
have  stated  the  rule  or  the  measure  of  dam- 
ages to  be  the  difference  in  the  market  value 
of  the  property  at  the  time  of  tbe  appeal 
trial  and  its  market  value  Just  before  the 
railroad  was  built  the  railroad  having  failed 
to  tender  the  amount  of  tbe  award  or  to  file 
tbe  same  with  tbe  clerk  of  tbe  superior  court; 
and  that  compensation  should  be  assessed 
by  them  accordingly,  with  interest  added  to 
such  difference.  This  ground  was  not  ap- 
proved or  disapproved,  because  the  court  bad 
no  recollection  of  it,  one  way  or  the  other. 

Error  in  <4iarging:  "You  will  inquire 
whether  the  construction  of  the  railroad  had 
the  effect  of  enhancing  the  value  of  the  prop- 
erty if  it  did  have  sucii  effect  and  all  the  evi- 
dence should  show  tbe  unappropriated  prop 
erty  was  as  valuable  as  before,  that  is,  be- 
fore the  railroad  was  built;  then  the  vnly 
damage  done  by  the  railroad  company  is 
the  occupying  of  a  certain  right  of  way  100 
feet  wide,  and  you  will  find  only  damages 
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for  the  value  of  the  right  of  way."  Movant 
says  that  It  is  not  the  actual  value  of  the 
land  taken  up  by  the  right  of  way,  but  it  is 
the  entire  damage  done  to  the  whole  prop- 
erty; that  the  intrinsic  value  of  the  right  of 
way  might  be  vei7  small  as  compared  to  the 
lutrinsic  and  actiial  damage  done  to  the 
whole  property  acci-uing  from  no  other  cause 
than  the  right  of  way  Itself. 

Error  In  charging:  "If  you  believe  from 
the  evidence  that  benefits  were  conferred  up- 
on the  balance  of  the  land  by  the  construc- 
tion of  the  railroad,  but  that  such  benefits 
are  not  equal  to  the  damage  done,  you  will 
deduct  the  .value  of  the  benefits  from  the 
amount  of  damages,  and  find  hi  favor  of  F. 
J.  Williams  as  administrator,  and  add  the 
amount  to  the  value  of  the  land  actually  ap- 
propriated as  right  of  way;  finding  a  ver- 
dict for  one  total  sum,  and  calculate  the  in- 
terest thereon,  and  add  It  to  the  other  sum; 
finding  one  sum  as  damages  for  the  actual 
appropriation,  and  such  other  damages,  if 
any,  as  you  may  find,  added."  Movant  says 
that  such  language  was  not  clear  enough  to 
be  imderstood  by  the  Jury;  that  it  was  too 
vague  and  uncertain. 

Because  the  court  committed  error  in  al- 
lowing, over  objection  of  attorney  of  admin- 
istrator, the  introduction  of  the  original  peti- 
tion filed  by  F.  J.  Williams  on  October  28, 
1889,  for  permanent  letters  of  administration 
on  the  estate  of  Laura  Jones,  deceased,  in 
which  he  sets  up  that  she  "departed  this  life 

on  the  day  of  ,  1886,  leaving  a 

large  estate  of  real  and  personal  property, 
worth  the  sum  of  $2,500.00;"  and  also  in  al- 
lowing the  order  of  appointment  attached 
thereto;  and  also  in  allowing  another  order 
attached  thereto,  appointing  certain  parties 
appraisers  of  the  estate.  Movant  says  the 
court  erred  in  allowing  it  as  an  "admission 
of  the  administrator  as  to  the  value  of  it 
at  tliat  time;"  and  he  also  says,  first,  that  it 
is  not  an  admission,  and,  second,  that  the 
value  of  the  estate,  especially  In  October, 
1889,  liad  nothing  to  do  with  the  value  of 
the  property  appropriated  by  the  railroad 
just  before  It  was  built  In  August,  1890,  and  at 
the  time  of  the  trial  in  Novembo',  1893. 
That  such  ruling  was  Illegal  and  calculated 
to  bias  the  mind  of  the  jury  against  the 
heirs,  who  are  not  bound  by  the  allegations 
in  the  petition  filed  by  a  man  who,  at  the 
time,  was  not  their  administrator  or  the  ad- 
ministrator of  theb:  mother's  estate,  and 
could  not  be  such  until  the  order  of  his  ap- 
pointment was  rendered;  and  that  the  order 
was  not  passed  until  December  2d  following 
after  the  petition  was  filed.  It  was  not  stat- 
ed in  this  ground  what  objection  was  made 
to  this  evidence  wlien  offered. 

Miller  &  Miller,  for  plaintiff  In  error.  Ous- 
tin,  Guerry  &  Hall,  M.  H.  Sandwich,  and 
B.  L.  Tlslnger,  for  defendant  in  error. 

FEB  CURIAM.     Judgment  affirmed. 


CONSTITUTION  PUB.  CO.  v.  DH  LAUGH- 
TER. 
(Snpreme  Oonrt  of  Georgia.    Noi.  12,  1894.) 

Btatdts  or  LiHrTATiovs — Dismissai.  of  Bnir— 
Rbnbwal  ih  Biz  Mouths. 
An  action  bron^t  in  the  United  States 
circuit  conrt  for  the  Northern  district  of  Geor- 
gia, and  digmissed  by  the  plaintiff,  cannot,  nnder 
tiie  proviaioDS  of  section  2d32  of  the  Code,  be  re- 
newed in  the  d^  conrt  of  Atlanta  within  six 
months  after  sncn  dismissal,  so  as  to  avoid  the 
bar  of  the  statute  of  UmitatioBS,  which  had  st- 
tadied  before  the  second  motion  was  brought. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  T.  P. 
Westmoreland,  Judge. 

Action  by  J,  E.  De  Laughter  against  the 
Constitution  Publishing  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Dorsey,  Brewster  &  Howell,  for  plidntiff  hi 
error.  Hall  A  Eta.mmond,  for  defendant  in 
error. 

SIMMONS,  C.  J.  This  was  an  acUon  in  the 
city  court  of  Atlanta  for  a  libel  alleged  to 
have  been  published  September  21,  and  Sep-  , 
t«nber  29,  1891.  The  action  was  filed  May 
26,  1893.  In  order  to  take  the  case  out  of 
the  statute  of  limitations,  the  plaintiff,  by 
amendment,  alleged  that  he  bad  brought  suit 
agahist  the  defendant  In  the  United  States  cir- 
cuit conrt  for  the  Northern  district  of  Georgia 
on  October  13,  1891,  for  the  same  cause  of 
action,  tliat  court  having  jurisdiction  of  the 
same,  and  that  the  snlt  was  pending  therein 
until  May  25,  1893,  when  It  was  dismissed  by 
the  plaintiff,  and  the  case  renewed  by  bring- 
ing the  present  suit  within  six  months  there- 
after; this  amendment  being  predicated  upon 
section  2932  of  the  Code,  which  declares  that, 
"if  a  plaintiff  shall  be  nonsuited,  or  shall  dis- 
continue or  dismiss  his  case,  and  shall  re- 
commence within  six  months,  such  renewed 
case  shall  stand  npon  the  same  footing,  as  to 
limitation,  with  the  original  case."  The  de- 
fendant moved  to  dismiss  the  declaration  as 
amended,  on  the  groimd  that  the  cause  of  ac- 
tion was  barred  by  the  statute  of  limitations, 
and  contended  that  this  section  of  the  Code 
does  not  apply  where  the  suit  was  commenced 
in  a  federal  court  and  renewed  In  a  state 
court.  The  court  overruled  the  motion,  and 
the  defendant  excepted.  The  section  above 
quoted  was  taken  from  the  thlrty-tbird  sec- 
tion of  the  act  of  March  6, 1856  (Acts  1855-56. 
p.  237),  and  that  section  of  the  act  of  1856 
was  predicated  on  the  act  of  Decemlier  29, 
1847  (Cobb,  Dig.  p.  569).  Construing  this 
section  of  the  Code  in  the  light  of  these  acts, 
we  do  not  think  it  applies  to  suits  brought  in 
the  federal  courts.  It  seems  to  us  to  have 
been  the  manifest  intention  of  the  legldatnre 
that  it  should  apply  only  to  state  conrta.  for 
in  the  act  of  1847  it  uses  the  words  "conrta  of 
ttiis  state,"  meaning,  in  our  oplnKxi,  oonita 
created  by  the  constitution  and  laws  of  this 
state.    It  confers  a  personal -privilege  i^on 
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snltora  who  bring  their  actions  in  courts  of 
this  state  to  renew  them  in  the  same  or  other 
courts  of  the  state  having  lurisdlctlon  thereof, 
where  such  an  action  would  otherwise  be 
barred  by  the  statute  of  limitations.  While 
the  act  of  185C  and  the  Code  both  leave  out 
the  words  "courts  of  this  state,"  we  do  not 
think  the  legislature  or  the  codlflers  Intended 
to  enlarge  this  privilege  by  conferring  It  upon 
anitors  who  commence  their  actions  in  the 
federal  courts.  The  act  of  1856,  and  the  sec- 
tion of  the  Code  under  review,  were  merely 
oodifications  of  the  act  of  1847,  and  it  will 
not  beheld  that  the  codlflers  or  the  legislature 
intended  to  change  the  law,  unless  that  inten- 
tion is  clear  and  manifest.  We  think,  there- 
fore, that  the  court  erred  in  not  dismissing  the 
case.  We  are  strengthened  in  this  conclu- 
s.'on  by  the  ruling  of  this  court  in  the  case  of 
Cox  V.  Railroad  Co.,  68  Ga.  446.  Judgment 
reversed. 


HOTLB  et  al.  t.  EXCBLSIOR  STBAM 

LAUNDRY  CO. 
(Snpreme  Oourt  of  Georgia.    Nov.  12,  1884.) 

XMVBT  to  EHPLOTB— DA.NOBBOU8  OcCUrATIOM. 

The  plaintiff  beiag  an  adult  engaged  in  the 
work  of  cleansing  a  machine,  an  operation  the 
danger  of  which  was  obvious  without  instructions 
from  the  master,  there  was  no  negligence  in 
failing  to  give  her  warning  of  the  danger;  and, 
it  appearing  from  the  evidence  that  by  the  exer- 
cise of  ordinary  care  giie  might  liave  avoided  the 
injury  she  suitalned,  there  was  no  error  in  grant- 
ing a  nonsuit. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  Howard 
Yen  Epps,  Judge. 

Action  by  Lavinia  Hoyle  and  others 
against  the  Excelsior  Steam  Laundry  Com- 
I>any.  Judgment  for  defendant,  and  plain- 
tiffs bring  error.    Affirmed. 

Goodwin  &  Westmoreland,  for  plaintiffs  in 
error.  Jackson  ft  Leftwich,  for  defendant 
In  arror. 

SIMMONS,  C.  J.  The  record  shows  that 
the  plaintiff  was  over  30  years  old  at  the 
time  of  the  injury  complained  of,  and  that 
she  had  worked  several  months  in  the  laun- 
dry, and  about  two  months  on  the  particular 
machine  by  which  she  was  injured.  This 
machine  was  an  iron  cylinder,  about  the 
size  of  a  floor  barrel,  which  revolved  to- 
wards the  person  using  It,  and  was  used 
for  the  purpose  of  ironing  tablecloths, 
sheets,  etc.  The  plaintiff  was  directed  to 
wipe  it  off  every  Monday  morning,  and  to 
do  this  while  it  was  running.  In  order  to 
perform  this  duty,  It  was  necessary  to  wrap 
a  cloth  around  her  band,  and  in  this  partic- 
alar  instance  she  left  part  of  the  cloth  hang- 
ing down  from  her  hand,  and  this  part  of 
the  cloth  was  caught  between  the  cylinder 
and  the  piece  agrainst  which  the  articles 
Ironed  were  pressed,  and  her  hand  drawn 
into  the  machine  and  injured.    The  super- 


Inteqdent  had  not  warned  her  of  the  danger 
attending  the  work  in  which  she  was  en- 
gaged, and  this  is  the  main  ground  apon 
which  she  sought  to  recover. 

It  seems  to  us  from  the  description  of  this 
machine  In  the  record  that  any  person  of 
ordinary  Intelligence  would  have  known  that 
it  was  dangerous  if  proper  care  was  not 
taken  in  working  upon  it.  The  plaintiff  be- 
ing an  adult,  and  having  worked  upon  it  for 
two  months  and  having  cleaned  it  several 
times  before,  must  have  known  as  well  as 
the  superintendent  that,  if  a  part  of  the 
cloth  wrapped  around  her  hand  was  allowed 
to  hang  down,  the  cylinder  in  its  rapid  revo- 
lutions would  be  likely  to  take  It  up  and 
draw  her  hand  into  the  machine,  as  it  did 
on  this  occasion;  and,  when  the  danger  was 
as  obvious  to  her  as  it  was  to  him,  what  was 
the  necessity  of  his  telling  her  that  the  ma- 
chine would  mash  her  hand  unless  she  was 
careful?  Under  this  state  of  facts,  the  fail- 
ure to  warn  plaintiff  of  the  danger  was  not 
negligence  on  the  part  of  the  defendant  and 
the  court  did  not  err  In  granting  a  nonsuit 
See  Engine  Works  v.  Randall,  60  Am.  Rep. 
798.   Judgment  affirmed. 


SIMMONS  V.  GOOLBDGB  et  aL 
(Supreme  Court  of  Georgia.     Nov.  12,  1894.) 

LbVY  09  PSHSOyALTT  —  BaLS  U27DBR  OrDBB— AB- 

SBNOB  OF  JUSOE— JliBISOIOTIOK  OF  UB- 

UINART — NOTICB. 

1.  When  the  judge  of  the  superior  court  is 
absent  from  the  coanty  in  which  a  levy  of  an'  ex- 
ecution or  other  process  issued  by  the  clerk  of 
that  court  is  made  on  personal  property,  the  or- 
dinary, under  the  provisions  of  section  3648  of 
the  (3ode,  is  the  only  judicial  officer  authorized 
to  grant  an  older  for  the  speedy  sale  of  such 
property,  and  an  order  for  such  sale  granted  by 
the  judge  of  the  superior  court  of  another  drcnit 
ii  void. 

2.  Whenever  a  speedy  sale  of  personal  prop- 
erty is  made  under  the  provisions  of  the  above- 
dted  section,  it  shonld  afBrmatively  appear  that 
two  days'  notice  of  the  applicant's  intention  to  ap- 
ply for  the  order  of  sale  was  duly  given,  unless 
the  case  falls  within  some  one  of  the  exceptions 
specified  in  that  section. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fnlton  county; 
J.  H.  Lumpkin,  Judge. 

Writ  of  error  by  0.  J.  Simmons' on  a  Judg- 
ment in  favor  of  P.  J.  Cooledge  &  Bro.  Re- 
versed. 

Simmons  &  Corrigan,  for  plaintiff  in  t^ 
ror.  Harrison  &  Peeples,  for  defendants  in 
error. 

LUMPKIN,  J.  It  Is  unnecessary  to  deal 
specilically  with  the  numerous  questions 
made  in  this  case.  It  turns  mainly  upon  the 
proposition  announced  in  the  first  headnote. 
Section  3048  of  the  Code  provides  in  sub- 
stance, among  other  things,  that  whenever 
any  process  issuing  from  a  superior  court  is 
levied  on  personal  property  of  a  perishable 
nature,  or  which  Is  liable  to  deteriorate  In 
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value  from  keeping,  or  la  expensive  to  keep, 
and  it  remains  in  tlie  hands  of  the  levying 
ofHcer  because  of  a  failure  by  the  defendant 
to  replevy  the  same,  "upon  the  facts  being 
made  plainly  to  appear  to  the  judge  of  the 
siiperlor  court,  or  to  the  ordinary  of  the 
county  in  which  such  levy  is  made,  during 
the  absence  of  the  judge  of  said  superior 
court,"  It  shall  be  his  duty  to  order  a  sale 
of  the  property,  provided  "that  no  Judicial 
officer  shall  grant  any  order  for  the  sale  of 
personal  property  where  the  defendant  In  fl. 
fa.,  or  other  process,  or  his  attorney,  has  not 
had  at  least  two  days'  notice  of  applicant's 
intention  to -apply  to  such  order,  which  no- 
tice shall  specify  the  time  and  place  of  bear- 
ing." 

The  question  is  whether,  in  the  absence 
of  the  judge  of  the  superior  court  from  the 
county,  the  judge  of  another  judicial  cir- 
cuit has  the  authority  to  grant  an  order  of 
sale  under  the  provisions  of  this  section,  or 
is  such  authority  then  confined  to  the  or- 
dinary of  the  county  in  which  the  levy  Is 
made?  It  was  insisted  that  the  nonresident 
judge  had  such  authority  by  vii-tue  of  sec- 
tions 247  and  248  of  the  Code.  The  first  of 
these  sections,  after  declaring  that  judges 
of  the  superior  courts  have  authority  in  va- 
rious matters  not  pertinent  to  the  present 
inquiry,  provides  generally,  in  paragraph  6, 
that  they  may  "exercise  all  other  powers 
necessarily  appertaining  to  their  jui-isdic- 
tions,  or  which  may  be  granted  them  by 
law."  The  next  section  declares  that:  "The 
authority  granted  in  the  preceding  section  to 
each  judge  in  his  own  circuit,  may  be  exer- 
plBed  by  any  Judge  of  another  circuit  when- 
ever the  resident  Judge  is  absent  from  the 
circuit,"  etc.  While  the  language  authoriz- 
ing Judges  of  the  superior  court  to  exercise 
ail  powers  "which  may  be  granted  them  by 
law"  would  probably  be  broad  enough  to  In- 
clude the  power  mentioned  In  section  3648, 
and,  consequently,  to  authorize  a  nonresi- 
dent Judge  to  exercise  that  power  in  the  ab- 
sence of  the  resident  Judge,  if  that  section 
bad  not  distinctly  provided  upon  whom  the 
exercise  of  this  authority  should  devolve  in 
case  of  such  absence,  we  are  of  the  opinion 
that,  by  deliberately  conferring  this  power 
upon  the  ordinary,  the  legislature  meant  to 
declare  that  he,  and  be  alone,  should  act 
when  the  Judge  of  the  superior  court  whose 
circuit  embraced  the  county  of  the  levy  was 
away  from  that  county.  Section  3648  of  the 
Code  became  a  part  of  our  statute  law  long 
after  the  adoption  of  sections  247  and  248; 
and  it  Is  hardly  probable  that,  in  enacting 
the  law  embodied  in  section  3648,  the  legis- 
lature had  in  mind  that  they  were  confer- 
ring upon  a  judge  of  the  superior  court  au- 
thority to  grant  outside  of  his  circuit  an  or- 
der for  the  speedy  sale  of  personal  property, 
because  of  the  broad  and  very  general  pro- 
visions in  sections  247  and  248  which  we 
have  already  pointed  out  Certainly  there 
was  no  express  intention  to  extend  the  au- 


thority conferred  by  section  248  to  cases  aris- 
ing under  section  3648.  It  is  far  more  rea- 
sonable to  conclude  that  it  was  intended  to 
grant  authority  to  order  such  a  sale  to  an 
officer  who  would  most  probably  be  always 
at  hand  during  the  absence  of  the  resident 
judge.  At  any  rate,  it  was  distinctly  de- 
clared that,  In  the  absence  of  tbe  Judge  of 
the  superior  court  from  the  county,  the  or- 
dinary should  attend  to  this  business;  and, 
there  being  no  intimation  of  a  purpose  to 
authorize  or  allow  any  other  Judicial  offi- 
cer to  attend  to  it,  we  tbinlc  the  section  con- 
fers the  authority  exclusively  upon  the  or- 
dinary when  the  resident  Judge  of  the  sui>e- 
rior  court  is  absent  from  the  county.  It  fol- 
lows from  the  foregoing  that  the  sale  by  the 
sheriff,  at  which  the  defendants  in  error  be- 
came purchasers,  was  void,  and  passed  no 
title  to  them,  it  having  been  made  under  an 
order  granted  by  tbe  Judge  of  tbe  Stone 
Mountain  circuit,  wtio  had  no  legal  power 
to  grant  the  same.  In  view  of  the  provi- 
sions of  section  3648,  recited  in  tbe  begin- 
ning of  this  opinion,  it  cannot  be  doubted 
that,  even  if  the  order  had  been  granted  by 
an  officer  vested  with  full  authority  in  the 
premises,  it  should  be  made  to  afflrraatively 
appear  that  the  two  days'  notice  of  the  ap- 
plicant's intention  to  apply  for  tbe  order  of 
sale  was  duly  given,  unless  tbe  case  be  one 
which  falls  within  some  of  the  exceptions 
specified  in  that  section  where,  in  the  sound 
discretion  of  tbe  Judge,  a  sale  may  be  order- 
ed without  notice.    Judgment  reversed. 


DAVIS  et  al.  v.  DAVIS  et  aL 
(Supreme  Court  of  Georgia.     April  15,  1895.) 

AcnoK  AOAINST  BXECl'TOR  — DbVISBB'S  CRBniTOB 
A8  PLlINTirr  —  PrriTIOtl  fob  iNTSHrLBAnEB— 
NOHRBSIDBNT  DSFENDAKT— APPEABASCE  BT  AT^ 
TOBSBT. 

1.  Ordinarily  there  is  no  privity  between  an 
executor  of  an  estate  and  a  creditor  of  a  devispp 
under  the  will,  and,  in  order  to  sustain  an  action 
by  such  creditor  against  the  executor  for  a  fooil 
which  wonld  under  the  will  lielong  to  the  devisee, 
the  petition  shouid  affirmatively  establish  a  priv- 
ity by  showing  some  such  lien,  charge,  or  claim  on 
the  fund  in  favor  of  the  creditor  as  would  justifT 
the  court  in  awarding  it  to  him  rather  than  to 
the  devisee. 

2.  It  is  essential  to  the  maintenance  of  a  pe- 
tition for  interpleader  that  there  be.  by  at  least 
two  persons,  conflicting  claims,  each  apparently 
well  founded,  to  a  fund  in  the  hands  of  a  persoa 
having  no  interest  in  or  claim  thereon,  ana  who. 
as  between  the  conflicting  claimants,  is  perfectlv 
indifferent  Where,  therefore,  it  appears  that 
an  executor  Is  being  sued  by  a  devisee  fOT  a  sum 
to  which  she  is  entitled  under  the  will  of  the  tes- 
tator, and  a  creditor  of  sndi  devisee  ia  likewise 
suing  the  executor  to  recover  the  interest  of 
such  devisee  upon  an  alleged  indebtedness  due 
from  such  devisee  to  himself,  in  &e  absence  of 
aliegationa  in  the  petition  for  interpleader  ahow- 
ing  clearly  how  and  upon  what  account.the  cred- 
itor is  entitled  to  maintain  an  action  against  tbe 
executor  for  the  recovery  to  his  own  use  of  the 
sum  due  tbe  devisee,  an  order  directing  an  inter- 
pleader will  not  be  awarded. 

3.  The  principle  above  announced  would  al- 
so be  aivlicable  when,  by  decree  of  the  proper 
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eoart  the  rights  under  a  win  of  a  peraon  named 
therein  as  deTisee,  and  all  other  claims  of  that 
person  against  the  testator's  estate,  had  been 
fixed  and  adjusted,  and  the  executor  directed  to 
ray  such  person  a  specific  amount  of  money  in 
lien  of  the  deTise  or  legacy  mentioned  in  the  will, 
and  in  fall  satisfaction  of  all  demands  of  that 
person  against  the  testator's  estate. 

4.  As  against  a  special  dprnurrer,  a  sworn 
allegation  oi  an  affidavit  of  noncoUnsion  by  the 
peraon  Meking  relief  is  indispenfiable  to  the  main- 
tenance of  a  petition  for  interpleader. 

5.  An  attorney  at  law  who  acknowledges 
service  for  a  defendant,  and  who  afti-rwards, 
with  the  knowledge  of  the  defendant,  appears  of 
record  at  repreaenthig  him  in  the  further  progress 
of  the  canae,  as  long  as  such  acknowledgment 
stands  nnchallenged  upon  the  record,  will  be  pre- 
sumed to  have  been  in  the  first  instance  author^ 
ized  to  make  it,  and  snch  acknowledgment  will 
be  treated  in  the  farther  progress  of  the  action 
as  personal  service  npon  the  defendant.  Where, 
therefore,  a  person  wt>o  resides  beyond  the  lim- 
its of  the  Ktate  is  thus  served,  the  conrt  may 
thereon  proceed  to  judgment  in  personam,  as 
thongh  service  had  been  refrularly  perfected  up- 
on- the  defendant  while  within  this  state,  to  toe 
extent,  at  least,  of  binding  the  property  of  the  de- 
fendant within  this  state;  ana  especially  Is  this 
true  when  It  does  not  appear  that  at  the  time  of 
the  acknowledgment  of  service  the  defendant 
was  not  within  the  limits  of  the  state. 

(Syllabns  by  the  Court) 

Error  from  superior  court,  Greene  county; 
W.  F.  Jenkins,  Judge. 

Petition  by  Charles  A.  Davis,  Jr.,  and  others, 
executors  of  Charles  A.  Davis,  deceased, 
against  Hart  &  Sibley,  attorneys  at  law,  and 
Mrs.  Icella  E.  Davis,  to  enjoin  tbe  prosecution 
of  certain  suits  and  to  require  defendant  to 
Interplead.  An  order  of  Interpleader  was 
{minted,  and  Mrs.  Davis  excepted,  and,  on 
tbe  refusal  to  grant  an  injunction,  tbe  ex- 
ecutors took  a  cross  bill  of  exceptions.  Re- 
versed on  main  bill  of  exceptions,  and  af- 
firmed on  cross  bill. 

The  following  Is  tbe  official  report: 

Tbe  executors  of  Charles  A.  Davis  brought 
their  petition  against  Hart  &  Sibley,  attor- 
neys at  law,  and  Mrs.  Icella  E.  Davis, 
widow  of  Charles  A.  Davis,  to  enjoin  them 
from  prosecuting  suits  they  had  brought 
against  petitioners,  and  to  require  them  to 
Interplead  and  establish  their  respective 
rights  to  a  fund  in  petitioners'  hands;  and 
for  direction  as  to  how  petitioners  should 
further  comply  with  a  previous  decree  touch- 
ing the  settlement  with  said  widow,  and  the' 
payment  of  the  balance  of  the  indebtedness 
due  thereunder.  Eiart  &  Sibley  answered, 
admitting  the  truth  of  the  facts  alleged,  and 
stating  that  they  were  willing  to  Interplead 
with  Mrs.  Davis  as  to  the  fund,  but  denying 
that  their  suit  should  be  enjoined,  etc.  Mrs. 
Davis  answered:  (1)  That  at  the  date  of  the 
filing  of  the  petition  she  was,  and  has  been 
ever  since,  a  citizen  and  resident  of  Cook 
county,  III.,  and  that  the  superior  court  of 
Greene  county  has  no  Jurisdiction  of  her. 
Not  waiving,  but  insisting  upon,  said  want 
of  jurisdiction,  she  says:  (2)  That  said  su- 
perior court  has  no  authority  to  enjoin  tbe 
suit  filed  by  her  against  the  executors  In  the 
circuit  court  of  tbe  United  States  for  the 
Northern  district  of  Georgia;    (3)  that  the 


petition  Is  not  sufficient  In  law,  because  not 
supported  by  an  affidavit  of  noncollusion  on 
the  part  of  the  petitioners;  (4)  and  that  the 
averments  as  to  the  claim  of  Hart  &  Sibley 
show  that  they  have  no  yalid  claim  against 
the  executors,  and  therefore  she  cannot  be 
held  to  Interplead  with  them.  The  court 
granted  the  order  of  Interpleader  as  prayed, 
to  which  Mrs.  Davis  excepted.  The  injunc- 
tion prayed  for  was  not  granted,  for  the 
reason  that  Mrs.  Davis  was  a  nonresident, 
and  there  would  be  no  way  of  enforcing  the 
Injunction  on  this  account.  To  this  ruling 
the  executors  took  a  cross  bill  of  exceptions. 
The  petition  of  the  executors  alleges  the  fol- 
lowing: Mrs.  Davis,  being  dissatisfied  with 
the  legacy  left  her  In  the  will  of  Charles  A. 
Davis,  filed  a  caveat  to  the  probate  of  the 
same,  and  filed  an  application  for  a  year's 
support.  Besides,  other  differences  arose  be- 
tween her  and  the  executors  touching  her 
Interest  In  the  estate.  Growing  out  of  said 
litigations  and  disputes,  a  contract  of  set- 
tlement was  entered  into  between  her  and 
the  executors,  whereby  it  was  agreed  that 
tbe  executors  should  pay  to  her  $40,000  In 
fuU  settlement  and  satisfaction  of  her  In- 
terest in  the  estate,  as  soon  as  the  Judg- 
ment of  the  superior  court  ratifying  this 
agreement  could*  be  had,  upon  proceedings 
to  be  at  once  Instituted  by  the  executors  for 
that  purpose.  This  agreement  Is  attached 
as  an  exhibit  In  compliance  with  Its  terms, 
the  executors  instituted  the  proceedings  In 
the  superior  court,  to  which  the  widow  and 
all  other  legatees  under  the  will  were  par- 
ties; and  at  the  August  term,  1894,  a  decree 
was  rendered  ratifying  and  confirming  the 
contract  of  settlement,  and  directing  the  ex- 
ecutors to  execute  the  same.  Record  of 
these  proceedings  Is  attached  as  an  exhibit. 
After  the  rendition  of  the  decree,  the  ex- 
ecutors immediately  commenced  to  make 
payments  on  the  contract  of  settlement  as 
fast  as  they  could  realize  cash  from  the  as- 
sets of  tbe  estate,  until  the  amount  due 
thereunder  was  reduced  to  a  balance  of  |8,- 
607.45.  Throughout  said  litigations,  dis- 
putes, and  settlement.  Hart  &  Sibley  were 
the  sole  attorneys  at  law  and  counsel  for 
Mrs.  Davis,  representing,  by  her  employ- 
ment of  them,  her  entire  interests,  claims, 
and  demands  against  the  estate.  Payments 
heretofore  made  by  the  executors  under  tbe 
contract  of  settlement  and  decree  were,  by 
knowledge  and  consent  of  Mrs.  Davis,  made 
to  her  said  attorneys;  but  In  August,  1894, 
shortly  after  the  last  payment  was  made, 
she  notified  the  executors  to  pay  no  more 
money  to  her  attorneys,  but  to  pay  all  the 
balance  due  directly  to  her.  On  the  other 
hand,  the  attorneys  notified  the  executors  to 
pay  the  balance  of  the  fund  to  them,  claim- 
ing that  their  client  had  agreed  that  their 
fees  should  be  taken  out  by  them  from  the 
balance  due.  Soon  afterwards  Hart  &  Sib- 
ley sued  the  executors  In  the  superior  court 
for  18,250,  besides  interest,  claiming  that  tliU 
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much  of  the  balance  bad  been  assigned  to 
them  by  said  widow;  and  tbey  have  noti- 
fied the  executors  tbat  they  demand  7  per 
cent  interest  on  their  fees,  and  tbat  a  suffi- 
cient sum  to  meet  such  demand  and  all 
costs  of  suit  should  be  held  in  their  bands. 
Mrs.  Davis  has  since  brought  suit  against 
the  executors  in  the  circuit  court  of  the 
United  States  for  the  Northern  district  of 
Georgia  for  the  balance  in  their  hands  doe 
under  the  settlement  and  decree.  They 
cannot  undertake  to  decide  the  differences 
between  the  attorneys  and  their  client,  for 
want  of  information  of  the  facts.  They, 
therefore,  cannot,  with  safety  to  themselves 
and  to  the  Interests  of  the  estate,  pay  out 
the  fund  or  execute  the  decree  touching  the 
settlement  with  the  widow  until  the  rights 
of  herself  and  her  attorneys  are  judicially 
ascertained  by  this  court.  On  October  17, 
1894,  service  of  this  petition  was  aclcnowl- 
edged  by  the  attorneys  for  Mrs.  Davis  and 
by  Hart  &  Sibley.  On  November  24,  1S9i, 
an  affidavit  to  the  truth  of  the  facts  stated 
in  the  petition  was  made  by  Charles  A. 
Davis,  Jr.,  one  of  the  executors.  Two  days 
later  the  court  granted  a  rule  to  show  cause, 
service  of  which  was  acknowledged  by  the 
attorneys  for  Mrs.  Davis  and  by  Hart  & 
Sibley.  On  December  11,^1804,  the  execu- 
tors filed  an  amendment  to  their  petition, 
alleging  as  follows:  Mrs.  Davis  was  a  resi- 
dent of  Greene  county,  Oa.,  at  the  time  the 
executors  instituted  the  proceedings  for  the 
decree  ratifying  the  settlement  with  her, 
continued  to  be  a  resident  of  that  county 
uutU  after  she  had  acknowledged  service  of 
said  proceedings,  and  did  not  claim  to  have 
changed  her  residence  till  after  the  appear- 
ance term  of  said  case.  Since  the  rendition 
of  said  decree,  the  amount  due  by  the  ex- 
ecutors under  the  contract  and  decree  bos, 
by  agreement  between  them  and  Mrs.  Davis, 
been  definitely  fixed  at  the  sum  of  $8,645.53, 
which  includes  all  Interest  up  to  the  1st  of 
November,  1894,  the  sum  stated  In  the  orig- 
inal petition  being  the  amount  due  without 
Interest;  and  it  was  further  agreed  between 
them  and  her  that  this  balance  was  the  prop- 
er sum  to  be  held  by  them  till  the  respective 
rights  of  herself  and  Hart  &  Sibley  could  be 
Judicially  ascertained.  Petitioners  are  not 
colluding  with  any  of  the  parties  defend- 
ant in  this  cose;  but  they  simply  hold  the 
balance  of  said  fund  because  of  the  conten- 
tion, set  forth  in  the  petition,  between  Mrs. 
Davis  and  her  attorneys.  They  are  ready  to 
pay  over  said  fund  to  whatever  pai'ty  or 
patties  may  be  entitled  thereto  upon  a  final 
adjudication  of  this  case,  and  they  should 
not  be  chargeable  with  any  further  interest 
thereon.  They  pray  to  be  allowed  to  de- 
posit the  fund  with  such  custodian  as  the 
court  may  direct,  and  to  be  discharged  from 
further  liability  to  any  of  defendants.  They 
attach  as  an  exhibit  a  receipt  dated  Novem- 
ber 1,  1894.  signed  by  Mrs.  Davis,  for  $3,- 
000,  as  a  credit  on  the  amount  due  under  set- 


tlement between  her  and  the  executors,  rati- 
fied by  decree  of  the  superior  court  at  the 
August  term,  18&4.  The  receipt  further  re- 
cites: "After  allowing  said  credit  of  $3,- 
000.00,  there  remains  a  balance  due  of  $S.- 
645.53,  which  bears  interest  from  this  date 
(Nov.  Ist,  1894)  at  the  rate  of  six  per  cent 
per  annum;  it  boing  understood  tbat  said 
balance  is  to  be  paid  by  the  executors  of 
said  will  at  the  end  of  the  litigation  between 
myself  and  my  former  attorney,  John  C. 
Hart,  touching  our  respective  rights  to  said 
fund,  and  to  be  paid  in  accordance  with  the 
final  decree  or  judgment  of  court  settling 
the  rights  of  said  parties."  An  affidavit  to 
the  truth  of  the  facts  stated  in  this  amend- 
ment was  made  by  John  C.  Hart,  December 
27,  1804. 

Bishop  &  Andrews  and  Marshall  J.  Clarke, 
for  plaintiffs  in  error.  H.  T.  Lewis,  Hart  & 
Sibley,  and  N.  J.  &  T.  A.  Hammond,  for  de- 
fendants In  error. 

ATKINSON,  T.  The  focts  upon  which  the 
questions  were  made  in  this  case  are  suffi- 
ciently stated  in  the  official  report  The  gen- 
eral principles  announced  In  the  first,  second, 
and  third  headnotes  are  such  as  not  to  re- 
quire further  elaboration  than  as  therein  stat- 
ed. To  a  correct  application  of  them  to  the 
facts  of  this  case  it  is  only  necessary  that 
the  circumstances  under  which  this  litigatl<in 
arose  be  briefly  stated.  The  plaintiffs  in  the 
petition  for  interpleader  were  the  executors 
upon  an  estate.  In  the  course  of  its  admin- 
istration, a  charge  thereon  was  established  In 
favor  of  one  of  the  correspondents  for  a  cet- 
tain  sum  of  money.  The  other  party  re- 
spondent claimed  that,  because  of  a  pre-ex- 
isting Hen  created  thereon  or  assignment 
thereof,  this  fimd  should  be  paid  to  them 
rather  than  to  the  one  entitled  as  devisee  un- 
der the  will.  These  were  conflicting  claims 
to  this  fund  in  the  hands  of  the  executors. 
Prima  facie,  the  obligation  of  the  executors 
was  to  pay  to  the  devisee,  and  the  burden  of 
showing  the  contrary  would  have  been  upoo 
the  other  claimant  Being  pressed,  however, 
by  both  claimants,  the  executors  filed  a  peti- 
,tion  praying  for  Interpleader.  In  this  pet:- 
*tion  the  claim  on  the  devisee  is  plainly  and 
distinctly  set  forth  in  such  form  as  that  tliis 
court  might  adjudicate  Its  merits.  The  i>»'t:- 
tion  for  interpleader  states  in  general  terms 
the  claim  of  the  other  respondent,  alleges  that 
a  suit  thereon  lias  been  brought  which  is  peiid- 
ing  in  the  superior  court  in  which  the  peti- 
tion for  interplead^'  is  filed,  and  alleging  far- 
ther that  this  suit  against  them  as  executors 
plainly  and  distinctly  sets  forth  the  cause  oi 
action  of  the  adverse  claimant  No  copy  o( 
this  petition  is  attached  to  the  petition  for  inter 
pleader,  but  leave  of  reference  is  prayed  to  it 
as  the  court  from  time  to  time  may  requirsL 
Presumably  the  judge  of  the  superior  court 
had  before  him  the  original  record  of  this 
suit  at  the  time  be  passed  upon  the  question 
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made  In  the  petition  for  Interpleader,  but  in- 
asmuch as  It  was  not  introduced  In  evidence 
upon  the  hearing,  nor  certified  to  this  court 
as  such,  and  inasmuch  as  no  copj  of  said  suit 
Is  attached  as  an  exhibit  to  the  petition  for 
interpleader,  It  could  not  come  up  to  this 
court  upon  this  writ  of  error,  either  as  a 
part  of  the  record  or  as  a  part  of  the  evi- 
dence. For  this  reason,  this  court  has  not 
before  It  such  a  statement  of  the  claims  of 
these  contesting  parties  as  that  It  can  ad- 
Judge  that  the  petition  for  Interpleader  should 
have  been  allowed.  Upon  the  contrary,  ac- 
cording to  the  record  as  we  have  It  here, 
there  does  not  appear  to  be  any  valid  subsist- 
ing, substantial  claim  to  this  fund  upon  the 
part  of  any  person  adverse  to  the  claim  of 
this  devisee.  We  know  of  no  reason  why, 
upon  the  remittitur  being  altered  in  the  court 
below,  the  petition  may  not  be  so  amended 
as  to  obviate  the  difficulty  which  we  encoun- 
ter in  deciding  the  question  here.  It  Is  read- 
ily conceivable  how  a  devisee,  by  assignment 
of  a  specific  portion  of  a  legacy,  or  by  the 
creation  of  liens  thereon,  may  create  such  a 
right  in  favor  of  a  third  person  as  would  en- 
title him  to  assert  his  title  as  against  the 
claim  of  the  devisee,  and  we  presume  that 
if  upon  a  further  Investigation  of  this  matter, 
with  the  record  complete  and  the  evidence 
before  it,  the  circuit  judge  shall  find  that  to 
this  fund  In  the  hands  of  these  executors 
there  are  adverse  claims,  each  apparently 
well  founded,  by  two  separate  and  distinct 
persons,  he  will  make  such  order  as  will 
serve  to  protect  the  executors  against  loss. 

That  an  affidavit  of  noncoUuslon  by  the 
plalntUt  in  propria  persona  is  essential  to  the 
maintenance  of  a  petition  for  interpleader  we 
do  not  think  is  open  to  serious  question,  but, 
under  our  liberal  system  of  pleadings  and 
amendments,  we  know  of  no  reason  why  the 
Judge  of  the  superior  court  may  not  allow 
this  formal  affidavit  to  be  supplied  when  this 
case  shall  again  be  reinstated  in  the  superior 
court,  and  then  proceed  to  final  Judgment  as 
though  It  had  been  originally  made. 

We  think  that,  upon  the  facts  disclosed  In 
the  record,  the  superior  court  had  Jurisdic- 
tion of  the  person  of  this  nonresident  re- 
spondent. She  was  represented  by  attorneys 
at  law,  in  favor  of  whose  acts  liberal  pre- 
sumptions are  indulged.  These  attorneys  ac- 
knowledged due  and  legal  service,  for  and  on 
l>ehaif  of  the  defendant,  of  this  petition  for 
interpleader,  both  of  the  petition  and  process; 
they  waived  copy  and  all  other  and  further 
service,  and  up  to  this  time  their  authority 
in  this  respect  stands  unchallenged  upon  the 
face  of  the  record.  C!oncedlng  even  that 
there  is  sufficient  evidence  of  the  nonresl- 
dence  of  this  defendant,  the  affidavit  submit- 
ted by  her  in  this  case  does  not  of  itself  ex- 
clude the  idea  of  her  presence  at  the  time  nor 
an  actual  personal  direction  to  her  counsel 
to  make  for  and  on  her  behalf  the  acknowl- 
edgment and  waiver  upon  the  petition.  It  Is 
perfectly  consistent  with  the  affidavit  made 


by  her  that  she  was  then  and  there  present, 
and  we  think  this  acknowledgment  affords 
sufficient  ground  and  Is  sufficient  authority 
for  the  court  to  proceed  to  Judgment  against 
this  respondent  as  if  upon  personal  service. 
It  is  not  necessary  for  us  to  inquire  now  and 
here  whether  a  Judgment  rendered  against 
her  under  such  circumstances  would  be  rec- 
ognized In  other  Jurisdictions  as  a  Judgment 
In  personam,  nor  is  it  necessary  to  inquire 
what  would  be  Its  extraterritorial  effect;  but 
we  are  satisfied  that  a  Judgment  rendered  up- 
on such  a  service  Is  so  far  a  Judgment  In  per- 
sonam as  to  bind  all  the  property  of  the  de- 
fendant within  the  limits  of  this  state  and 
which  may  be  subject  to  the  Jurisdiction  of 
the  courts  of  the  state  of  Georgia.  Where 
parties  litigant  once  submit  themselves  to  the 
Jurisdiction  of  the  court,  the  court  having  ob- 
tained, will  retain,  Jurisdiction  of  their  per- 
sons and  property,  at  least  to  the  extent  of 
awarding  Judgment  In  favor  of  citizens  resi- 
dent within  this  state,  and  will  not,  by  the 
dismissal  of  a  remedy,  compel  them  to  assert 
their  rights  In  foreign  Jurisdictions.  Judg- 
ment on  main  bill  of  exceptions  reversed. 
Judgment  on  cross  bill  of  exceptions  affirmed. 


SIMMONS  V.  SOUTHBBN  BANKING  & 

TRUST  CO.  (two  cases). 

(Supreme  Court  of  Georgia.     Nov.  12.  1894.) 

Action  on  Writtbic  Comtbact  —  JDnoHEST  bt 

DBFAULT — BOFPICIBNOT    OF  DBFBNSK— ENTRT 

or  CouM8Ei.'s  Nakb  ON  Docket. 

The  action  being  upon  an  nnconditional 
contract  in  writing,  and  the  defendant  baring 
made  no  defense,  except  by  having  the  namp  ot 
his  counsel  marked  npon  the  bench  docket,  there 
was  no  error,  when  the  case  was  called  for  trial, 
in  striking  the  defense  thus  made,  and  renderinK  a 
judgment  against  the  defendant:  it  appearing 
that  the  court,  before  so  doing,  offered  to  allow 
the  defendant  to  file  other  and  further  defenses, 
which  he  noclected  and  refused  to  do.  While, 
under  the  rolinRs  of  this  conrt,  marking  the  name 
of  defendant's  counsol  upon  the  docket  mar  liave 
been  equivalent  to  filing  a  plea  of  the  general  is- 
sue, which  was  pnoueh  to  ampud  by.  ypt.  if  no 
nmondment  setting  up  an  issuable  defense  on 
oath  was  in  fact  filed  when  the  opportunity  to  do 
so  was  presented,  as  stated,  there  was  no  obsta- 
cle to  thp  renditior  of  a  judgment  by  the  court 
against  the  defendant. 
(Syllabus  by  the  Conrt.) 

Error  from  city  court  of  Atlanta;  Howard 
Van  Gpps,  Judge. 

Two  actions  by  the  Southern  Banking  A 
Trust  Company  against  C.  J.  Simmons.  There 
was  a  Judgment  in  each  case  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Simmons  &  Corrlgan,  for  plaintiff  In  error. 
Brandon  &  Arkwright,  for  defendant  in  error. 

LUMPKIN,  J.  In  Barrett  v.  Pascoe,  90  Gh. 
826,  17  S.  B.  117,  this  court  held,  in  effect, 
that,  even  in  an  action  on  an  unconditional 
contract  In  writing,  the  marking  of  the  name 
of  defendant's  counsel  upon  the  bench  docket 
at  the  appearance  term  prevented  the  case 
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frona  being  In  default,  and  was  equivalent  to 
filing  a  plea  of  the  general  issue,  to  which 
plea  any  other  Issuable  defense  supported  by 
the  oath  of  the  defendant  might  afterwards, 
at  any  stage  of  the  case,  be  added  by  amend- 
ment, subject  to  the  Imposition  of  such  terms 
as  the  court  might  properly  impose  in  case 
of  negligence  "in  respect  to  the  matter  of 
amendment."  The  decision  In  the  case  just 
mentioned  was  based  upon  previous  rulings  of 
this  court,  some  of  which  are  cited  in  the 
opinion  filed  in  that  case.  The  writer  has  al- 
ways been  strongly  inclined  to  the  opinion 
that  under  paragraph  7  of  section  4  of  article 
G  of  the  present  constitution,  which  provides 
that  "the  court  shall  render  judgment  without 
the  verdict  of  a  Jury,  in  all  civil  cases  found- 
ed on  unconditional  contracts  In  writing, 
where  an  issuable  defense  is  not  filed  under 
oath  or  affirmation"  <Code,  f  5145),  it  would 
have  been  better  to  hold  that  nothing  short  of 
a  written  plea,  sworn  or  afSrmed  to  by  the 
defendant,  could  constitute  a  valid  defense  to 
an  action  founded  upon  an  unconditional  con- 
tract in  writing,  and  consequently  that  a 
mere  oral  answer,  and  the  marking  of  the 
name  of  counsel  upon  the  docket,  would  be 
no  plea  at  all  to  such  an  action,  nor  one  which 
could  properly  be  regarded  as  a  basis  for 
amendment  What  has  just  been  said  would, 
of  course,  have  been  applicable  with  reference 
to  the  similar  provision  in  the  constitution  of 
1808,  except  that  there  the  power  of  the  court 
to  render  a  judgment  without  a  jury  extended 
to  "all  civil  cases  founded  on  coutiact,"  where 
Issuable  defenses  were  not  filed  on  oath. 
The  Barrett-Pascoe  Case,  however,  followed 
tiie  precedent  established  by  repeated  deci- 
sions of  this  court;  but,  so  far  as  we  are  In- 
formed, this  court  has  never  yet  decided  that, 
in  an  action  upon  an  unconditional  written 
contract,  simply  "answering"  when  the  case 
is  called,  and  having  the  name  of  counsel 
marked  upon  the  docket,  would,  of  Itself, 
constitute  such  a  defense  as  would  prevent 
the  court  from  rendering  a  judgment,  with- 
out a  jury,  in  thi  plaintiff's  favor.  Certainly, 
taking  these  steps,  and  doing  nothing  more, 
would  not  be  filing  an  issuable  defense  un- 
der oath  or  affirmation. 

In  the  first  two  of  the  cases  with  which  we 
are  now  dealing,  the  court,  before  rendering 
Judgment,  distinctly  offered  to  allow  the  de- 
fendant to  file  other  and  further  defenses, 
which  he  neglected  and  refused  to  do.  In 
the  last  case  it  did  not  appear  that  any  such 
offer  was  made  by  the  court,  but  it  did  appear 
that,  up  to  and  including  the  time  when  the 
case  was  called  for  trial,  the  defendant  had 
entirely  failed  to  file  an  Issuable  detease  un- 
der oath  or  afOrmation,  and  that  he  made  no 
offer  whatever  to  do  so.  Both  cases,  there- 
fore, stand  substantially  upon  the  same  foot- 
ing. Surely,  the  rule  laid  down  In  the  Bar- 
rett-Pascoe Case,  and  the  decisions  upon  which 
that  case  rests.  Is  sufficiently  liberal  to  de- 
fendants, and  goes  quite  far  enough  for  their 
full  protection.    Our  Judgments  in  the  pres- 


ent cases  are.  we  think,  not  only  perfectly 
sound  upon  principle,  but  entirely  consistent 
with  the  rule  just  mentioned.  It  is  proper  to 
add  that  these  cases  have  been  decided  with- 
out reference  to  the  pleading  act  of  December 
15,  1883,  but  the  law  announced  seema  to  be 
in  harmony  with  the  qiirlt  and  parporc  of 
that  act    Judgment  in  each  case  affirmed. 

AXKIKSON,  J.,  not  presiding. 


LIVERPOOL  &  LONDON  &  GLOBE  INS. 

CO.  T.  ELLINGTON. 

(Supreme  Court  of  Georgia.     Oct  22,  1S94.) 

Absiosmbnt  of  Insi'ranck  Policy— Suit  pob  Usi 
or  As8t6NEB— Amendmbnt  orPBTiTioN — Psoors 
or  Lobs  —  Waives  —  Conditiox  or  Fouor  — 
Kbbpino  of  Books  —  RErcBAi.  to  Pat  Lou  — 
BjlV  Faith. 

1.  It  is  no  cause  for  dismissing,  on  motion, 
an  action  founded  upon  a  policy  of  Insorance 
which  has  been  assigned  in  writing,  that  the  aa- 
signor  sues  for  the  use  of  the  aaognee,  botii  theae 
parties  being  before  the  court  as  such  by  virtue  of 
the  petition  thus  brought  and  the  petition  being 
amendable  by  striking  out  the  assignor.  A  re- 
covery may  be  had  without  amendment  the  de- 
fect not  being  one  which  could  prejudice  the  de- 
fendant on  the  merits  of  the  litigation.  The 
pleading,  being  bad  in  form,  was  open  to  special 
demurrer  to  enforce  correction  by  amendment. 

2.  One  of  nnmerous  conditions  in  the  policy 
of  insurance  declared  upon  beini;  that  the  assmred 
was  to  furnish  the  company  with  proofs  of  loss, 
and  the  plaintiff's  petition  alleging  in  genemi 
terms  that  he  "has  complied  with  all  the  condi- 
tions, precedent  to  a  recovery,  the  petition,  on  be- 
ing amended  by  setting  out  that  the  proofs  fur- 
nished were  not  satisfactory,  and  were  returned 
as  objectionable  and  insufficient  that  the  com- 
pany's adjuster  absolutely  refused  to  pay  the 
loss,  saying  that  it  would  hare  to  be  adjusted  in 
the  courts,  and  alleging  that  this  refusal  consti- 
tuted a  waiver  by  tlie  company  to  insist  upon  or 
require  the  plaintiff  to  furnish  tiie  preliminary 
proofs  of  loss  requited  by  the  policy,  and  conse- 
quently he  did  not  furnish  them."  is  consistent 
with  itself,  and  contains  no  dupUdty,  inasmuch 
as  the  amendment  qualified  and  virtually  cancel- 
ed pro  tanto  the  general  ali^;atian  of  compliance 
with  all  conditions. 

3.  The  legal  evidence  of  agency  for  die  com- 
pany by  the  person  who  was  called  and  recognised 
as  an  adjuster,  and  who,  as  such,  examined  some- 
what into  the  loss,  being  wholly  uncontradicted 
and  unanswered,  vias  suffident;  and  the  absolute 
refusal  of  that  person  to  pay,  at  the  same  time  re- 
ferring the  assured  to  the  courts  for  redress,  was. 
prima  facie  and  unexplained,  a  waiver  <m  the  part 
of  the  company  of  the  preliminary  proofs  of  loss. 
And  although  some  illegal  evidence  was  admitted 
and  some  eitor  committed  by  the  court  in  chai^ 
ging  the  jury,  both  as  to  agency  and  waiver,  the 
verdict,  save  as  to  damages  and  attorney's  fees. 
was  obviously  correct,  and  for  this  reason  no  nevr 
trial  is  awarded. 

4.  One  of  the  stipulations  in  (he  policy  being 
that  the  assured  should  "keep  a  set  of  books 
showing  a  complete  record  of  business  transacted, 
including  nil  purchases  and  sales,  both  for  cash 
and  credit"  it  was  not  indispensahle  (hat  tiie  act 
of  boolcs  kept  should  embrace  what  is  usnally 
termed  a  "cashbook,"  or  that  the  hooks  should 
be  Icept  on  any  particular  system  or  in  a  manner 
to  render  it  easy,  rather  than  slow  or  difficult  to 
ascertain  the  amount- of  purchases  and  sales,  and 
distinguish  cash  transactions  from  those  on  cred- 
it It  was  enough  that  these  matters  would  be 
ascertainable  from  the  books  with  the  assistance 
of  those  who  kept  them  or  who  nuderstood  the 
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system  on  which  they  were  kept.  But  the  ob- 
scurity or  complication  of  the  books,  and  the 
probability  of  their  not  being  understood  by  rea- 
son of  not  being  kept  on  some  clear  and*  retmlar 
system,  would  furnish  good  cause  for  unwilling- 
ness  on  the  part  of  the  company  to  pay  in  full 
when  the  statement  from  the  books  furnished  to 
the  adjuster  appeared  to  him  to  show  a  much 
less  loss  than  tnat  claimed;  and  in  such  case  bad 
faith  in  refusing  to  pay  the  whole  should  be  treat- 
•<1  as  nepitiTed  by  an  offer  to  pay  a  sum  appros- 
■matinK  the  whole,  bat  falling  short  thereof  about 
20  per  cent. 

5.  There  was  no  abase  of  discretion  in  deny- 
ing the  motion  for  a  continuanoe. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Ware  county; 
T.  li.  Sweat,  Judxe. 

Action  by  W.  B.  Ellington,  to  the  use  of  an- 
3ther,  against  the  Liyerpool  &  London  & 
Globe  Insurance  Company.  Judgment  for 
plaintiff,  and  defendant  brlftgs  error.  Af- 
firmed. 

Atkinson,  Donwody  &  Atkinson  and  L.  A. 
Wilson,  for  plaintiff  in  error.  W.  G,  Brant- 
ley and  John  O.  McDonald,  for  defendant  in 
error. 


SIMMONS,  J.  1.  It  appears  from  the  rec- 
ord that  on  Noyeml)er  1,  1882,  the  London  & 
LJverpool  &  Globe  Insurance  Company  Issued 
to  Ellington  a  policy  of  Insurance  for  the 
term  of  one  year  upon  a  certain  stock  of 
goods  and  storehouse  in  the  town  of  Saussy, 
Ga.  On  December  29,  1892,  the  property  In- 
sured was  destroyed  by  fire.  On  December 
30, 1892,  Ellington  made  a  written  assignment 
of  the  policy  to  the  Savannah  Grocery  Com- 
pany. Subsequently  this  action  was  brought 
by  Ellington,  for  the  nse  of  the  assignee. 
When  the  case  came  on  for  trial,  the  defend- 
ant moved  to  dismiss  the  same,  on  the  ground 
that  it  appeared  from  the  allegations  in  tha 
declaration  that  Ellington  had  no  legal  title 
nor  any  equitable  Interest  In  the  policy,  and 
bence  no  action  could  be  maintained  by  him 
either  for  himself  or  for  the  use  of  the  Sa- 
vannah Grocery  Company.  This  motion  was 
overruled,  and  the  defendant  excepted. 

It  is  undoubtedly  true  that  sound  principles 
of  pleading  require  that  an  action  shall  be 
brought  by  the  person  having  the  legal  in- 
terest therein,  and  this  action  should  have 
l>een  brought  by  the  assignee  without  Elling- 
ton as  a  party.  If  the  defendant  bad  demur- 
red specially  upon  the  ground  that  Ellington 
was  not  entitled  to  institute  the  action,  the 
court  should  have  dismissed  it,  unless  the 
declaration  was  amended  by  striking  there- 
from the  name  of  Ellington  as  plaintiff.  One 
of  tlie  objects  of  special  demurrer  to  a  dec- 
laration Is  to  require  the  plaintiff  to  amend 
the  declaration  in  matters  of  form,  and.  If  he 
refuses  to  amend,  the  court  may  dismiss  the 
action.  But  a  motion  to  dismiss  an  action 
for  improper  joinder  of  parties  Is  a  dlffer«it 
tiling  from  a  special  demurrer,  which,  as 
abore  Indicated,  is  predicated  on  the  theory 
Miat  tbe  declaration  needs  amendment  in  mat- 
ter  of  form,  while  the  motion  to  dismiss  is 


upon  the  theory  that  the  action  cannot  pro- 
ceed at  all,  because  there  la  no  cause  of  ac- 
tion. While  it  would  have  been  better  plead- 
ing to  have  brought  this  action  in  tbe  name 
of  assignee,  yet,  a»  against  a  motion  to  dls- 
misB,  the  court  did  not  err  in  allowing  tbe  ac- 
tion to  stand.  The  fact  that  the  names  of 
the  assignor  and  the  assignees  were  both  in 
tbe  declaration,  one  suing  for  tbe  use  of  the 
other,  did  not  make  it  void,  so  that  no  recov- 
ery could  be -bad  thereon.  It  could  have 
been  amended  at  any  time  by  striking  the 
name  of  the  assignor,  and  the  rights  of  the 
tefendant  were  not  prejudiced  by  having  both 
parties  before  the  court  Any  defense  the  de- 
fendant may  have  bad  could  bave  been  set 
up  as  well  with  the  declaration  in  this  form 
as  It  could  bave  been  If  the  assignee  had 
sued  alone;  and  a  judgment  In  the  case 
would  bind  both  the  assignor  and  the  as- 
signee. What  substantial  difference^  then, 
could  the  bringing  of  the  suit  tn  this  form 
moke  to  the  defendant  if  none  of  its  rights 
were  prejudiced  thereby?  See  OUmore  v. 
Bangs,  55  Oa.  403;  Cheese  Co.  v.  Smith 
(March  term,  1894)  20  S.  B.  106. 

2.  One  of  the  conditions  of  the  policy  de- 
clared upon  was  that,  if  tbe  property  should 
be  destroyed  by  fire,  tbe  insured  should  fnr- 
nlsb  the  insurance  company  with  proofs  of 
loss  within  a  specified  time.  The  original 
declaration  alleged  that  the  plaintiff  had 
"compiled  with  all  the  conditions  precedent 
to  a  recovery."  On  the  trial  of  tbe  case  tbe 
plaintiff  was  allowed  to  amend  bis  declara- 
tion by  alleging  that  the  proofs  furnished 
were  not  satisfactory,  and  were  returned  as 
objectionable  and  Insufiacient;  that  tbe  com- 
pany's adjuster  absolut^y  refused  to  pay  the 
loss,  saying  that  it  would  have  to  be  ad- 
justed in  the  courts;  and  that  this  refusal 
constituted  a  waiver  by  the  company  of  its 
right  to  insist  upon  or'  require  the  plaintiff 
to  furnish  the  preliminary  proofs  of  loss  re- 
quired by  the  policy,  and  consequently  he  did 
not  furnish  them.  The  defendant  demurred 
to  the  amendment,  and  to  tbe  entire  declara- 
tion, upon  the  ground  that  the  dedaration  as 
amended  was  double,  and  that,  because  of 
duplicity,  tbe  plaintiff  sbonld  be  put  to  bis 
election  thereon.  The  court  overruled  tbe  de- 
murrer, and  refused  to  compel  the  plaintiff  to 
elect,  and  to  these  rulings  tbe  plaintiff  except- 
ed. This  amendment  did  not  change  the 
cause  of  action,  as  was  insisted  upon  by  coun- 
sel for  the  plaintiff  In  orror.  Tbe  cause  of 
actltHi  was  a  breach  of  the  contract  The 
amendment  related  to  tbe  manner  of  proof. 
In  the  original  declaration  tbe  plaintiff  al- 
leged that  he  had  complied  with  all  the  con- 
ditions of  the  policy.  In  tbe  amendment  he 
averred  that  he  had  not  complied  with  cer- 
tain of  those  conditions,  because  the  defend- 
ant had  waived  compliance.  This,  In  our 
opinion,  meant  that  he  abandoned  that  part 
of  the  original  declaration  which  alleged  com- 
pliance with  the  conditions  referred  to,  and 
would  not  rely  upon  it,  but  would  rely  uimn 
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the  waiver.  Where  a  plaintiff,  having  aver^ 
red  in  his  original  declaration  his  ability  to 
prove  a  certain  state  of  facts,  subsequently 
amends  it  by  alleging  another  state  of  facts 
inconsistent  with  the  first,  be  abandons  or 
cancels  the  first  averment,  and  it  is  virtually 
stricken  by  the  allowance  of  the  amendment. 
The  better  practice  would  be  to  take  an  order 
striking  the  first  allegation  from  the  declara- 
tion, or  else  enlarge  the  amendment  so  as  ex- 
pressly to  expunge  tliat  allegation  or  substi- 
tute the  new  matter  for  it 

3.  There  was  evidence  to  the  effect  that, 
after  the  fire,  one  O'Connor  visited  the 
place  where  it  occurred,  and  that  the  agent 
who  bad  issued  the  policy  recognized  him 
as  an  adjuster  of  the  company,  and  as  such 
he  examined  somewhat  into  the  loss.  This 
evidence  was  wholly  uncontradicted  and 
unanswered,  although  O'Connor  and  this 
agent  were  present  at  the  trial,  and,  in  our 
opinion,  was  sofilclent  proof  of  O'Connor's 
agency  for  the  company.  The  record  fur- 
ther discloses  that  he  negotiated  with  the 
insured  in  regard  to  the  payment  of  the  loss, 
Instructed  him  how  to  make  proofs  of  loss, 
and  the  proofs  were  sent  to  him,  and  re- 
turned by  him  as  Insufficient,  and  finally  he 
refused  absolutely  to  pay  the  loss,  and  re- 
ferred the  Insnred  to  the  courts  for  redress. 
These  facts,  unexplained,  constituted  prima 
'fade  a  waiver  on  the  part  of  the  company 
of  the  preliminary  proofs  of  loss.  Although 
some  illegal  evidence  was  admitted,  and 
some  error  committed  by  the  court  in  char- 
ging the  jury,  both  as  to  agency  and  waiver, 
we  are  satisfied,  after  a  careful  examina- 
tion of  the  evidence  in  the  record,  tliat  the 
verdict  was  correct,  save  as  to  damages  and 
attorney's  fees;  and  as  the  case,  under  the 
evidence,  could  have  no  other  legal  result 
than  a  verdict  for  the  plaintiff,  we  decline 
to  award  a  new  trial,  but  direct  that  the 
damages  and  attorney's  fees  be  written  off 
from  the  Judgment. 

4.  At  the  conclusion  of  the  plaintiff's  evi- 
dence, the  defendant  moved  for  a  nonsuit 
One  of  the  grounds  of  this  lAotion  has  al- 
ready been  dealt  with  as  a  ground  of  tbe 
motion  to  dismiss  the  action;  namely,  that, 
prior  to  the  institution  of  the  action,  Elling- 
ton had  parted  with  bis  entire  interest  in  the 
policy.  Of  course,  if  this  was  not  sufficient 
as  a  ground  for  the  motion  to  dismiss  the 
action,  which  Is  in  the  nature  of  a  general 
demurrer,  it  is  not  sufficient  as  a  ground  for 
nonsuit.  The  second  ground  of  the  motion 
for  nonsuit  was  tliat  the  plaintiff  had  cove- 
nanted to  "keep  a  set  of  books  showing  a 
complete  record  of  business  transacted,  in- 
cluding all  purchases  and  sates  both  for 
cash  and  credit,"  as  stated  in  the  policy, 
and,  in  the  event  of  a  failure  to  produce  tbe 
same,  the  policy  to  be  void;  and  that  he 
had  failed  to  keep  a  set  of  books  or  to  pro- 
duce the  same  showing  his  cash  sales,  and 
therefore  the  action  could  not  be  main- 
tained.   Tbe  record  discloses  that  the  plain- 


tiff did  keep  a  set  of  books,  In  which  wov 
entered  his  purchases  and  sales,  both  for 
cash  and  on  credit,  and  tliat  he  kept  a  cash 
account,  though  he  did  not  keep  wbat  is 
usually  termed  a  "cashbook,"  showing  daily 
cash  sales  or  a  distant  record  of  merchan- 
dise sold  for  cash.  The  plaintiff  and  his 
bookkeeper  testified,  however,  that  they 
could  ascertain  and  did  ascertain  from  these 
booka  the  amount  of  cash  and  credit  sales. 
Under  the  clause  referred  to,  it  was  not  in- 
dispensable that  the  books  kept  should  em- 
brace what  is  usually  termed  a  "cashbook." 
or  that  the  books  should  be  kept  on  any  {lar- 
ticular  system.  It  was  sufficient  if  tbe 
books  were  kept  in  such  manner  that,  witli 
the  assistance  of  those  who  kept  them  or 
understood  the  system  on  which  they  were 
kept,  the  amoant  of  purcliases  and  sales 
could  be  ascertained,  and  cash  transactions 
distinguished  from  those  on  credit,  althougli 
it  might  be  slow  and  difficult  to  do  this. 
The  plaintiff  and  his  bookkeeper  having  tes- 
tified as  above  stated,  and  the  books  them- 
selves being  before  tbe  Jury,  tbe  court  did 
not  err  In  refusing  a  nonsuit  on  this  ground. 
The  fact,  however,  that  tbe  books  were 
complicated  and  difficult  to  be  understood, 
by  reason  of  their  not  being  kept  on  some 
clear  and  regular  system,  afforded  a  good 
reason  on  the  part  of  the  company  for  being 
unwilling  to  pay  in  full  when  tbe  statement 
from  the  books  furnished  to  tbe  adjuster  ap- 
peared to  him  to  show  a  much  less  loss  tlian 
that  claimed  by  the  plaintiff.  The  evidence 
shows  that  It  took  the  person  who  kept  tbe 
books  a  long  time  to  show  how  much  of  tbe 
goods  were  sold  for  credit  and  bow  much 
for  cash,  and  that  to  do  this  he  liad  to  re- 
sort to  complicated  calculations.  Under  this 
state  of  facts,  we  think  It  was  not  bad 
faith  for  the  agent  to  refuse  to  pay  the 
whole  of  tbe  loss  claimed.  Tbe  fact  that, 
under  these  circumstances,  be  offered  to  pay 
four-fifths  of  the  amount  claimed,  should  it- 
self negative  bad  faith  on  the  part  of  the 
company.  The  verdict  was  wrong,  there- 
fore, in  so  far  as  It  awarded  damages  and 
attorney's  fees  against  the  defendant. 

6.  Under  the  facts  there  was  no  abuse  of 
discretion  In  denying  the  motion  for  a  con- 
tinuance. Judgment  affirmed,  with  direc- 
tion. 


HIOHT  V.  BARRETT  et  al. 

(Supreme  Court  of  OeorgU.     Nov.  12.  1894.) 

Plbaoimo  Act— CoMSTBDCTioN— Absbkos  or  Db- 

VBNBE. 

The  principal  oMect  of  the  ideadine  act  of 
1893  is  to  dispense  with  trials  wheie  there  i« 
nothing  to  try,  and  to  restrict  trial  to  issues  ac- 
tually raised  between  the  parties.  Hence,  when 
no  defense  whatever  is  filed,  every  essential  avei^ 
ment  of  fact  distinctly  and  plainly  madi>  in  plain- 
tiff's petition  is  to  be  taken  as  prima  facie  tne. 
because  not  denied  by  answer,  nor  any  excuse 
rendered  for  failing  to  deny. 
(Syllabus  by  the  Court) 
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Error  from  city  court  of  Atlanta;  Howard 
Van  Epps,  Judge. 

Action  by  Barrett  &  Bradiey  against  James 
L.  Hlght.  Judgment  for  plaintlflg,  and  de- 
fendant brings  error.    Afilrmed. 

Hulsey  &  Bateman'and  Hlllyer,  Alexander 
&  lAmbdIn,  for  plalntlCC  In  error.  E.  M.  & 
G.  F.  Mltcb^,  for  defendant  in  error. 

ATKINSON,  J.  In  accordance  wltli  tlie 
act  of  1893,  wlilcb  regulates  tlie  method  of 
pleading  in  civil  actions  in  tliis  state,  tlie 
plaintiff  brought  his  action  in  the  city  court 
of  Atlanta  for  damages  for  the  nonperform- 
ance by  the  defendant  of  a  contract  for  the 
purchase  of  certain  real  estate,  by  reason 
whereof  he  was  prevented  from  earning  cer- 
tain commissions  which  otherwise  be  would 
have  earned,  and  to  which  be  was  entitled 
under  his  agreement  with  the  defendant 
This  action  was  properly  framed  in  accord- 
ance with  the  terms  of  the  act  referred  to; 
each  averment  of  fact  was  piainlj-  and  dis- 
tinctly made.  In  orderly  paragraphs,  logical- 
ly stated,  each  in  its  appropriate  place;  and 
the  whole  presented  a  perfect  cause  of  ac- 
tion. Of  the  day  set  for  the  call  of  the  ap- 
pearance docket  the  court  gave  due  notice, 
and,  this  cause  being  then  called  In  Its  reg- 
ular order,  and  no  defense  being  filed,  the 
same  was  marked  in  default  Afterwards, 
when  the  cause  was  reached  In  its  order, 
the  court,  without  the  plaintiff  having  intro- 
duced any  evidence  In  support  of  his  declara- 
tion, instructed  the  Jury  to  return  a  verdict 
in  Ills  favor.  A  motion  for  a  new  trial  was 
made  upon  the  ground  that  "the  verdict  was 
obtained  without  submitting  to  the  court 
and  Jury  any  evidence,  and  was  taken  with- 
out any  proof  whatever,  and  is,  therefore, 
void."  This  motion  was  overruled,  and  the 
question  is  now  for  the  first  time  presented 
whether  such  a  verdict  could  be  legally  ren- 
dered. 

Prior  to  the  passage  of  the  act  under  which 
this  suit  was  brought,  there  were  only  two 
cases  in  which,  upon  causes  of  action  cog- 
nizable in  common-law  courts,  a  Judgment 
or  verdict  could  be  entered  against  the  de- 
fendant without  formal  proof  of  plaintiff's 
rlcmand  either  before  the  court  or  Jury. 
One  of  these  was  where  the  defendant  ap- 
peared and  entered  a  formal  confession  of 
judgment  The  other  was  where,  being 
sued  upon  an  open  account,  and  the  writ  be- 
ing served  personally,  he  failed  to  appear 
and  plead  at  the  first  term.  In  such  case 
tbc  court  was  required  to  enter  a  default 
Aieaiust  the  defendant,  and  thereafter  the 
plaintiff  was  allowed  to  take  a  verdict  with- 
out further  proof,  upon  the  confession  tm- 
X>lied  from  bis  failure  to  defend.  The  act 
now  under  consideration  marks  a  ne|v  era 
In  the  law  of  pleading  in  this  state.  It 
makes  a  sweeping,  far-reaching,  and  radical 
c-b.nnge  in  the  old  order  of  things.  It  re- 
Btores  in  a  new  form  some  of  the  best  prin- 
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dples  of  the  ancient  common-law  rales  of 
pleading,  and  blends  with  them,  to  some  ex- 
tent, the  remedial  procedure  of  courts  of 
chancery.  It  prunes  away  the  refined  sub- 
tleties of  the  special  pleader,  presenting  in  s 
simple,  tangible  form  the  real  vital  Issues 
necessary  for  consideration  In  determining 
the  rights  of  litigants.  The  legal  profession 
is  slow  to  accept  such  striking  Innovations 
upon  rules  of  civil  procedure  to  which  it  has 
been  long  accustomed,  and  to  which  it  has. 
in  a  certain  sense,  become  endeared.  It  is 
disposed  to  look  with  suspicion,  and,  in  many 
instances.  Justly  so,  upon  the  modem  law 
reformer,  who,  without  the  slighest  reference 
to  the  symmetry  or  permanence  of  a  Judicial 
system,  seeks  to  invent  some  new  statutory 
remedy  for  the  enforcement  of  every  sup- 
posed right,  instead  of  leaving  such  matters 
for  determination  under  general  and  uniform 
rules  of  procedure.  But  the  statute  now  un- 
i  der  review,  though  It  may  sliatter  some  idols, 
is  so  salutary  In  Its  effect,  so  simple  and 
easy  of  understanding,  so  highly  remedial  In 
its  operation,  and  so  eminently  beneficial  and 
Just  In  its  purposes.  It  cannot  but  commend 
Itself  to  the  favor  of  the  profession.  It  is 
not  perfect  in  all  Its  details,  but  whatever 
defects  may  exist  may  easily  be  remedied  by 
the  general  assembly.  At  all  events.  It  is 
the  law,  and  this  court,  in  dealing  with  it. 
will,  at  the  outset,  endeavor  so  to  Interpret 
Its  provisions  as  to  give  full  expression  to 
its  remedial  features.  It  Is  neither  to  be 
60  strictly  construed  as  to  the  hearing  and 
deteiinlnation  of  exceptions  to  declaration 
or  plea,  timely  made,  as  to  deprive  the  court 
of  all  discretion  as  to  the  proper  time  for 
the  determination  thereof,  nor  in  such  man- 
ner as  to  revolutionize  the  order  of  pleading 
which  has  heretofore  obtained;  nor  Is  it  to 
be  so  liberally  construed  In  favor  of  dilatory 
defendants  as  to  deprive  the  diligent  plain- 
tiff of  the  advantage  resulting  to  him  from 
a  failure  upon  the  part  of  the  defendant  to 
timely  plead.  Let  us  consider  what  the 
right  of  such  a  plaintiff  is.  Assuming  that 
he  has  in  all  respects  complied  with  the  re- 
quirements of  this  act,  he  Is  entitled  to  have 
the  defendant  appear  at  the  first  term,  and 
demur  or  plead  to  the  action.  If  no  demur- 
rer is  filed,  or,  being  filed,  Is  thereafter  over- 
ruled, he  must  then  make  answer  to  each 
averment  of  fact  stated  in  the  declaration, 
and.  failing  this,  the  plaintiff  Is  entitled  to 
have  a  Judgment  or  verdict  (as  the  cause  of 
action  may  be  upon  an  unconditional  con- 
tract. In  writing  or  otherwise)  pro  confesso. 
Should  the  defendant  appear  and  plead,  such 
averments  of  fact  only  are  to  be  so  taken 
as  the  defendant  neither  denies  nor  alleges 
his  Inability,  for  want  of  information,  either 
to  admit  or  deny.  The  act  carefully  guards 
the  rights  of  each  of  the  parties,  and,  saving 
only  that  the  declaration  Is  not  required  to 
be  sworn  to  (an  omission  which  the  goneral 
assembly  might  wisely  correct),  It  closely 
resembles  proceedings  in  equity  where  dis- 
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covery  Is  prayed,  and  the  defendant  fallB 
to  answer.  With  this  underatandiug  of  the 
act.  bow  stands  this  plaintiff  In  error?  The 
suit  a{^lnst  him,  as  we  have  seen,  was 
brought  upon  a  liquidated  demand  In  strict 
compliance  with  the  statute.  He  was  duly 
served.  He  failed  to  appear  and  plead.  Un- 
der this  condition  of  affairs,  no  alternative 
was  left  for  the  court  save  to  take  as  con- 
fessed the  plaintiff's  declaration,  and  direct 
a  verdict.  The  judgment  overruling  the  mo- 
tion for  new  trial  was,  therefore,  corrrect 
Judgment  affirmed. 


SAVANNAH,  F.  &  W.  RY.  CO.  et  al.  v. 
ATKINSON. 

(Supreme  Court  of  Georgia.     Oct.  22,  1884.) 

Amendment  or  Petition —Chamob  is  Pbaybr — 
Appeakancb  —  Action  aoainst  Railroad  Cox- 
pant — Venoe — Desd  of  KionT  ofWay— Abak- 
DONHEXT  OP  Road  —  Remedy  of  Landowner. 

1.  A  Dctltlon  cast  in  the  form  of  a  bill  in 
equity,  and  addressed  to  the  judge  of  the  superior 
court  by  name,  and  also  to  the  superior  court  of 
the  county,  is  amendable  by  ezpuiif;ing  from  the 
address  everything  but  to  the  superior  court  of 
the  county,  and  by  Rtr'king  out  the  word  "wa- 
tor"  wherever  it  occurs,  and  inserting  the  word 
"petitioner,"  and  by  changing  tlie  prayer  for  sub- 
poena to  a  prayer  for  process. 

2.  The  atffience  of  process  is  immaterial 
where  the  defendants  have  appeared  and  demur- 
red generally  to  the  merits  of  the  petition.  Aft- 
er the  hearing  and  overruling  of  such  demurrer, 
it  is  too  late  to  move  to  dismiss  the  action  for 
the  want  of  process  or  service. 

3.  As  to  the  cases  provided  for  by  section 
3406  of  the  Code,  the  residence  of  a  railroad  cor- 
poration is,  for  the  purposes  of  suit  against  it. 
whether  the  cause  of  action  be  legal  or  equitable, 
or  partly  one  or  partly  the  other,  no  less  in  the 
various  counties  in  which  its  line  of  railroad  is 
located  than  in  the  county  in  which  it  keeps  its 
principal  office  or  place  of  business,  and  it  ac- 
quires this  breadth  of  residence  as  soon  as  its 
line  is  permanently  defined  and  the  work  of  con- 
stnictioD  commenced;  nor  is  its  residence  in  any 
given  county,  after  being  once  acquired,  lost  by 
abandoning  work  in  that  county,  or  even  ebandon- 
ing  and  susix-ndiiig  operations  throughout  the 
entire  line.  Where  the  consideration  of  a  deed 
conveying  a  right  of  way  to  a  railroad  company 
was,  as  expressird  in  the  deed  itself,  the  benefits 
which  were  expected  to  accrue  to  the  landowner 
from  the  construction  of  the  contemplated  rail- 
road, and  there  was  an  express  promise  on  the 
part  of  the  company  to  construct  the  road,  by 
virtue  of  which  promise  the  conveyance  was  pro- 
cured, and  also  a  parol  license  to  cut  cross-ties  in- 
duced, a  breach  of  the  contract  by  failing  to  con- 
struct the  road,  abandoning  work  upon  it,  and  sell- 
ing out  to  a  rival  company,  with  intent  that  the 
whole  enterprise  should  be  suppressed  and  for- 
ever abandoried,  constitutes  a  cause  of  action  in 
behalf  of  the  landowner  to  the  extent,  at  least, 
of  having  decreed  i  cancellation  of  the  convey- 
ance, ana  of  having  awarded  to  him  compensa- 
tion for  any  damage  done  to  the  land  by  severing 
timber  and  cross-ties  therefrom,  nnd  digging  up 
the  ».^il,  or  by  other  means,  while  the  work  of 
construction  was  in  progress;  and,  inasmuch  as 
th*!  alleged  purchase  made  by  the  second  com- 
pany of  the  first  would  render  the  second  com- 
pany interested  in  any  decree  of  cancellation 
which  could  be  made,  this  company  is  a  proper 
party  defendant  to  the  action,  and,  under  the  act 
of  1885.  may  rightly  be  made  a  party  out  of  the 
county  of  its  residence,  the  suit  being  appropri- 


ately located  with  reference  to  Jnrisdiction  over 
the  other  company. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Camden  coontj; 
J.  L.  Sweat,  Judge. 

Action  by  Burwell  Atkinson  against  the 
Savannah,  Florida  &  Western  Railway  Com- 
pany and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

Goodyear  &  Kay,  Erwln,  Da  BIgnon  k 
Chlsholm,  and  W.  L.  Clay,  for  plaintiffs  hi 
error.  S.  C.  Atkinson  and  S.  R.  Atkinson, 
for  defendant  in  error. 

SIMMONS,  J.  1,  2.  The  act  approved  Oc- 
tober 24,  1887,  requi;:e8  that  "all  civil  suits 
begun  In  a  superior  court  of  this  state, 
founded  on  a  legal  or  equitable  cause  of  ac- 
tion, for  a  legal  or  equitable  remedy  or  both, 
shall  be  commenced  by  a  petition  addressed 
to  said  court,"  and  that  "the  form  of  process 
to  the  petition  referred  to  above  shall  be 
that  at  present  required  in  actions  at  law." 
Acts  1887,  p.  64.  A  year  after  the  adoption 
of  this  act,  a  bill  was  filed,  in  the  old  form 
of  equity  pleading,  addressed  to  the  Judge  of 
the  superior  court  by  name,  and  also  to  the 
superior  court  of  the  coimty,  and  praying 
for  subpoena  Instead  of  process.  The  de- 
fendants demurred,  generally,  on  the  ground 
that  no  cause  of  action  was  set  forth,  and 
upon  the  special  ground,  among  others,  that 
the  plaintiff  In  bringing  this  bill  bad  failed 
to  comply  with  the  act  atiove  referred  to. 
that  the  bill  was  not  properly  addressed, 
and  that  no  process  was  Issued  thereon. 
The  plaintiff  thereupon  moved  to  amend  by 
striking  out  the  address  of  the  Judge,  and 
by  striking  out  the  word  "orator"  and  Insert- 
ing "petitioner,"  and  by  changing  the  prayer 
for  subpoena  to  a  prayer  for  process;  also 
to  amend  the  process,  which  was  addressed 
to  the  defendant,  by  adding  an  address  t(> 
tbe  sheriff  of  the  county  or  his  lawful  dep- 
uty. These  amendments  were  allowed,  over 
the  objection  of  the  defendants.  The  de- 
fendants then  moved  to  dismiss  the  cause 
for  want  of  proper  service,  and  this  motion 
was  overruled.  Under  onr  Code  and  th» 
practice  prevailing  in  this  state,  the  court 
did  not  err  in  allowing  the  plaintiff  to  amend 
by  striking  out  the  address  of  the  Jndge.  and 
by  striking  out  the  word  "orator"  and  Insert- 
ing "petitioner"  in  lieu  thereof,  and  by 
changing  the  prayer  for  subpoena  to  a  pray- 
er for  process.  That  this  kind  of  amend- 
ment could  be  made  was  decided  in  the  ca.<« 
of  De  Lacy  v.  Hurst,  83  Ga.  223,  9  S.  E.  1(62. 
So  far  as  the  want  of  process  Is  concerned, 
the  proper  mode  of  taking  advantage  of 
such  a  defect  was  by  a  motion  to  dismlis. 
and  not  a  demurrer;  and  after  the  defend 
ants  had  appeared  and  demurred  generally 
to  the  petition  as  presenting  no  cause  of  ac- 
tion, and  the  demurrer  had  been  orermicJ. 
it  was  too  late  to  move  to  dismiss  the  actios 
for  want  of  process  or  service.  To  demnr 
generally  to  a  petition  as  presenting  no 
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canse  of  action  Is  to  plead  to  the  merits. 
Lyons  T.  Bank,  86  Oa.  485,  12  S.  E.  882. 

3.  The  petition  was  filed  In  the  cotinty  of 
Camden  against  the  East  Georgia  &  Florida 
Railroad  Company  and  the  Savannah,  Flor- 
ida &  Western  Railway  Company.  It  ap- 
pears from  the  allegation  in  the  petition  that 
the  former  of  these  companies,  having  ob- 
tained a  charter  authorizing  It  to  build  a 
railroad  In  the  county  of  Camden,  com- 
menced work  ui>on  Its  line  of  road  therein, 
cleared  Its  right  of  way,  made  ezcaTatlons, 
cut  cross-ties  and  established  agencies  In 
the  county,  and  that,  while  the  work  was 
in  progress,  the  contract  upon  which  the  suit 
is  founded  was  entered  Into  between  the 
company  and  the  plalntifF,  to  be  performed 
In  that  county.  One  of  the  grounds  upon 
which  the  defendants  demurred  to  the  peti- 
tion was  that  It  showed  upon  its  face  that 
the  Jurisdiction  thereof  was  in  Chatham 
county,  and  not  in  Camden  county,  the  prin- 
cipal office  and  place  of  business  of  the  de- 
fendants being  in  the  former  county.  It 
was  contended  that,  this  being  an  equitable 
proceeding,  the  constitution  (Code,  §  5189) 
required  that  It  should  be  brought  in  the 
cotmty  in  which  the  defendants  resided,  and 
that  the  defendants  resided  where  their 
principal  office  or  place  of  business  was  lo- 
cated. Under  our  Code,  all  railroad  compa- 
nies are  residents,  for  purposes  of  suit 
against  them,  in  every  county  through  which 
the  road  runs,  whether  the  cause  of  action 
be  legal  or  equitable,  or  partly  the  one  and 
partly  the  other.  Code,  {  340C;  Watson  x. 
Railroad  Co.,  01  Ga.  222, 18  S.  E.  30C.  Such 
corporations  are  creatures  of  the  state,  and 
the  constitutional  provision  above  referred 
to  does  not  preclude  the  legislature  from  fix- 
ing their  place  of  residence  in  this  manner. 
Another  paragraph  of  the  constitution  (Code, 
S  5172)  declares  that  "all  other  civil  cases 
shall  be  tried  In  the  county  where  the  de- 
fendant resides,"  yet  this  court  has  held 
uniformly  since  the  passage  of  the  act  of 
1855,  embodied  In  section  3406,  supra,  that 
a  railroad  company  may  be  sued,  under  this 
act.  In  a  different  county  from  that  In  which 
its  principal  office  Is  located,  without  violat- 
ing that  provision  of  the  constitution.  We 
see  no  reason  why  this  cannot  be  done 
where  equitable  principles  are  involved  as 
well  as  In  other  cases.  As  soon  as  the  East 
Georgia  &  Florida  Railroad  Company  locat- 
ed its  line  In  the  county  of  Camden  and 
commenced  the  work  of  construction  there, 
it  acquired  a  residence  In  that  county,  and 
could  be  sued  there  for  causes  of  action  aris- 
ing or  on  contracts  to  be  performed  therein; 
and  such  residence,  after  being  once  ac- 
quired, could  not  be  lost  by  abandoning  the 
work  in  that  county,  or  even  abandoning 
the  whole'  enterprise  and  suspending  opera- 
tions throughout  the  entire  line. 

4.  It  appears  from  the  allegations  In  the 
petition  that  the  plaintiff  made  a  deed  con- 
veying &  right  of  way  to  the  East  Georgia 


&  Florida  Railroad  Company,  the  considera- 
tion of  which,  as  expressed  In  the  deed  it- 
self, was  the  benefits  which  were  expected 
to  accrue  to  the  grantor  from  the  construc- 
tion of  the  contemplated  railroad;  and  there 
was  an  express  promise  on  the  part  of  the 
company  to  construct  the  road,  by  virtue  of 
which  promise  the  conveyance  was  pro- 
cured. By  reason  of  this  promise,  he  was 
also  Induced  to  grant  a  parol  license  to  cut 
cross-ties  upon  his  land.  It  was  alleged 
that,  after  the  conveyance  was  made,  the 
company  entered  upon  the  land,  cleared  off 
the  right  of  way,  dug  ditches,  threw  up  em- 
bankments, and  prepared  Its  roadbed,  and 
cut  cross-ties,  but  afterwards  abandoned  the 
work,  and  sold  out  to  the  Savannah,  Flor- 
ida &  Western  Railway  Company,  a  rival 
company,  with  intent  that  the  whole  enter- 
prise should  be  suppressed  and  forever 
abandoned.  Under  this  state  of  facts,  we 
think  the  plaintiff  had  a  cause  of  action,  to 
the  extent,  at  least,  of  having  a  decree  can- 
celing the  conveyance,  and  of  having  award- 
ed to  him  compensation  for  any  damage 
done  to  the  land  by  severing  timber  and 
cross-ties  therefrom,  and  digging  up  the  soil, 
while  the  work  of  construction  was  In  prog- 
ress. The  consideration  of  the  conveyance 
being  the  benefit  which  the  plaintiff  expect- 
ed to  receive  from  the  construction  of  the 
railroad,  it  would  be  unjust  to  him  to  allow 
the  railroad  company  to  enter  upon  his  land 
and  damage  It  as  alleged  In  the  petition, 
and  then  abandon  the  construction  of  the 
road  and  sell  the  property,  with  the  purpose 
alleged,  without  allowing  him  compensation 
for  the  damage  sustained  by  him;  and  It 
would  also  be  unjust  to  him  to  allow  the 
company  to  retain  title  after  it  had  failed 
to  comply  with  its  promise  to  build  the  road, 
and  the  consideration  of  the  conveyance  had 
failed.  These  allegations  gave  the  superior 
court  of  Camden  county  Jurisdiction  to  can- 
cel the  deed  and  award  compensation  for 
the  damage;  and,  Inasmuch  as  the  alleged 
purchaser  of  the  right  of  way  from  the  East 
Georgia  &  Florida  Railroad  Company  by  the 
Savannah,  Florida  &  Western  Railway  Com- 
pany would  render  the  latter  company  In- 
terested In  any  decree  of  cancellation  which 
could  be  made,  that  company  Is  a  proper 
party  defendant  to  the  action,  and,  under 
the  act  of  October  16, 1885  (Acts  1885,  p.  36), 
could  rightly  be  made  a  party  out  of  the 
county  of  Its  residence.    Judgment  affirmed. 


CHANCEI-LOR  v.  SPENCER  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  3,  1885.) 

BiLi.  OP  Review — Wajver. 

1.  A  person  is  not  entitled  to  file  a  biU  of  re- 
view who  is  not  a  party  to  the  oriBinal  suit,  and 
whose  rights  are  In  no  manner  affected  by  the 
decree  souKht  to  be  reviewed. 

2.  A  joint  owner  of  property,  who,  being  a 
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party  to  «  suit,  allows  hia  undivided  interest  in 
such  property  to  be  sold  to  satisfy  judgment  liens 
thereon,  cannot  file  a  bill  of  review  to  set  aside 
the  decrees  in  such  suit,  for  the  sole  purpose  of 
having  the  property,  not  being  susceptible  of  par- 
tition, sold  as  a  whole,  for  by  his  negligence  he 
has  waived  whatever  rights  he  may  have  had  In 
this  respect. 
(Syllabus  by  the  Court.) 

Appeal  from  circuit  court.  Wood  county. 

Action  by  W.  N.  Chancellor  against  E.  M. 
Spencer  and  others.  Judgment  for  plaintiff, 
and  defendants  E.  M.  and  Camden  Spencer 
filed  a  bill  of  review.  Dismissed  and  com- 
plainants appeal.     Affirmed. 

Geo.  Loomls  and  Hutcbinson,  Hutchinson 
&  Camden,  for  appellants. 

DENT,  J.  The  circuit  court  of  Wood 
county,  at  the  August  term,  1S92,  entered  a 
final  decree  dismissing  a  bill  of  review  filed 
by  Camden  Spencer  in  the  chancery  cause 
of  W.  N.  Chancellor  v.  E.  M.  Spencer  et  aL, 
for  the  reason  that  the  errors  assigned  were 
not  sufficient  to  authorize  a  review  and  re- 
versal of  the  decree  complained  of,  and 
from  this  decree  Camden  Spencer  and  E.  11. 
Spencer  appeal  to  this  court  The  errors 
assigned  are  as  follows,  to  wit:  (1)  Because 
It  Is  apparent  upon  the  face  of  the  bill  and 
the  papers  of  the  cause  that  the  decree  ren- 
dered In  the  said  suit  of  W.  N.  Chancellor 
was  wholly  erroneous,  in  that  the  minor 
children  of  E.  M.  Spencer  and  Alary  P. 
Spencer,  deceased,  whose  interests  were  to 
be  vitally  affected,  were  not  made  parties 
to  that  suit.  (2)  E.  U.  Spencer,  If  he  has 
any  interest  by  the  curtesy  In  the  said 
house  and  lot  conveyed  to  him  as  trustee  for 
his  wife,  Mary  P.  Spencer,  took  only  such 
interest  as  belonged  to  her,  to  vr\t,  an  equi- 
table interest,  or  use  of  the  property  during 
her  life.  At  her  death  the  fee  went  to  the 
said  four  minor  children.  If,  however,  such 
construction  be  given  to  section  17,  c.  71, 
Code  1891,  as  shall  conflict  with  this  view, 
it  in  no  wise  relieves  the  proceedings  of  the 
first  error  complained  of,  viz.  these  minor 
children  were  not  made  parties  to  the  suit, 
nor  did  they  appear  by  guardian  or  other- 
wise. (3)  It  was  manifest  error  In  the  court, 
having  In  his  hands  at  the  same  time  both 
the  Chancellor  suit  and  the  Coffer  petition, 
each  seeking  a  sale  of  the  same  property,  to 
decree  a  sale  in  each  case.  The  court 
should,  of  Its  own  motion,  have  consolidat- 
ed the  two,  and  directed  that  they  be  heard 
together.  The  effect  of  the  separate  de- 
crees in  each,  in  force  at  the  time  of  sale, 
was  to  sacrifice  the  property,  no  matter 
which  decree  the  property  was  sold  under. 
(4)  The  court  erred  In  directing  the  sale  of 
E.  M.  Spencer's  interest  In  the  wharf  prop- 
erty without  first  ascertaining,  by  reference 
to  a  commissioner,  the  other  Joint  owners  of 
said  wharf  property,  and  the  extent  of  their 
several  interests,  and  requiring  them  to  be 
made  parties,  that  they  might  be  apprised 
of  the  sale,  as  being  most  likely.  In  view  of 


their  own  interests,  to  offer  better  prices 
than  would  casual  purchasers  or  strangers. 
The  decrees  sought  to  be  reviewed  were 
entered  in  a  suit  brought  by  W.  N.  Chan- 
cellor to  enforce  a  Judgment  lien  agahist 
two  certain  pieces  of  property  alleged  to  be 
owned  by  the  Judgment  debtor,  £.  M.  Spen- 
cer, to  wit:    (1)  A  life  estate  in  a  certala 
house  and  lot  belonging  to  Mary  P.  Spen- 
cer, deceased,   his  wife.     <2)  An  ondirided 
interest  in  a  certain  wharf  property.     E.  M. 
Spencer,  though  a  party  served  with  pro- 
cess, made  no  appearance  or  defense,  bat 
permitted  the  decrees  to  be  entered  on  bill 
confessed.     Camden  Spencer  was  not  a  par- 
ty, nor  In  privity  with  any  party,  to  the 
suit;  and  he  could  not  be  bound,  nor  could 
his  rights  be  affected,   by  aoy  decree  en- 
tered therein,  and  therefore  he  is  not  enti- 
tled to  maintain  a  bill  of  review.     1  Bart. 
Ch.  Prac.  p.  204,  S  64.     He  claims  that  E. 
M.  Spencer  was  not  entitled  to  a  life  estate 
in  the  property  of  his  wife,  Mary  P.  Spen- 
cer, deceased.    If  this  be  true,  then  none 
was  sold,  as  the  court  could  only  sell  such 
interest  as  E.  M.  Spencer  had  in  the  prop- 
erty, in  the  absence  of  those  lawfully  enti- 
tled to  it.     He  further  claims  that,  if  the 
life  estate  did  exist.  It  was  an  injury  to  the 
heirs  to  sell  It  separately  from   the  rever- 
sion, and  that  the  property  should  be  sold 
as  a  whole,  to  Insure  a  fair  price.     This  can 
be  easily  accomplished  by  making  the  pres- 
ent owner  of  the  life  estate  a  party  to  the 
suit  to  sell  the  reversion,  as  it  makes  no 
difference  to  the  reversioners  whether  the 
life  estate  is  owned  by  E.  M.  Spencer  or  by 
W.  S.  Tracewell,  as  in  one  case  the  pur- 
chase price  of  the  life  estate  win  go  to  E. 
M.  Spencer's  creditors;   in  the  other,  to  W. 
S.  Tracewell.    Therefore,  in  no  event  is  Cam- 
den Spencer  interested  in  reviewing  the  de- 
crees complained  of,  and  the  circuit  court 
did  right  to  dismiss  bis  bill.   As  to  E.  M. 
Spencer,  while  he  might  have  had  the  righ: 
to  have  all  the  jmrtles  Interested  In  the  two 
properties  before  the  court,  and   have  bad 
them  partitioned  and  sold  as  a  whole,  yvi 
by  his  negligence  he  acquiesced  In  the  pro- 
ceedings in  the  suit,   and  cannot   now  be 
heard    to    complain.     Bart.    Cli.    Prac.   ST^- 
The  decree  complained  of  is  therefore  af- 
firmed. 


MACK  et  al.  v.  PRINCE  et  aL 

(Supreme  Court  of  Appeals  of  West  VirgiDia. 
March  30,  1885.) 

FBAUDULBire  CONVSTARCES  —  JCDOmCXT  BT  COS- 

PRSSION. 

A  Judgment  confeawd  by  an  insnlTeBt 
debtor,  together  with  the  execution  iasned  tben- 
on.  Is,  in  effect,  an  assijmment  of  the  dpl't<ir'j 
property  to  the  pxtent  of  the  lien  or  levy  of  jt--": 
execution,  is  void  as  a  preference  andrr  ■prb-^a 
2.  c.  74.  of  the  Code,  and  inuiea  to  the  beaeat  of 
all  tho  insolvont's  creditors. 
(Syllabus  by  the  Court) 
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Appeal  from  cIrcuH  court,  Cabell  county. 

Action  by  Mack,  Btadler  &  Co.  against 
Prince,  Dnnn  &  Co.  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Af- 
firmed. 

Couch,  Floumoy  &  Price,  for  appellants. 
Simms  &,£in8low,  for  appellees. 

DENT,  J.    The  facts  are  as  follows,  to  wit: 
On  the  17th  day  of  June,  1803,  the  defendant 
D.  H.  Nugen,   in  the  clerk's  office  of  said 
court,  confessed  a  Jndgment  in  favor  of  P.  H. 
Noyes  &  Co.  for  the  sum  of  $397.31,  on  which 
execution  was  forthwith  issued,  and  placed 
in  the  hands  of  the  sheriff  of  said  county,  and 
was  levied  on  a  certain  stock  of  store  goods 
belonging  to  said  Nugen.     Before  said  exe- 
cution, said  Niigen  made  a  sale  of  said  goods 
to  the  defendant  Waltw  Wilson  at  the  price 
of  $1,200,  to  be  paid  on  a  debt  due  himself, 
and  said  Judgment  of  P.  H.  Koyes  &  Co.,  and 
a  debt  due  Mack,  Stadler  &  Co.     Several  pai^ 
ties  then  sued  out  attachments,  and  levied 
on  said  goods;  among  them.  Prince,  Dunn  & 
Co.  and  Sehon,  Blake  &  Co.,  who  join  In  this 
appeai,  but  have  made  no  assignment  of  er^ 
ror.     Mack,  Stadler  &  Co.  then  filed  their  bill 
In  chancery,  convening  all  the  parties  in  In- 
terest, and  praying  that  the  sale  to  Wilson  be 
held  a  general  assignment  for  the  benefit  of 
all  the  creditors  of  said  Nugen,  and  the  pro- 
ceeds be  distributed  accordingly.    An  answer 
was  filed  by  P.  H.  Noyes  &  Co.,  claiming  the 
right  to  have .  their  Jndgment  and  execution 
paid  In  full;    also  by  the  attachment  cred- 
itors, claiming  the  benefit  of  their  attach- 
ment liens.    The  cause  was  referred  to  a  com- 
missioner, and  on  the  coming  In  of  his  report 
the  various  defendants  excepted  thereto.    On 
the   13th  day  of  Decembw,  1S93,  the  court 
entered  a  decree  overruling  the  exceptions  to 
the    commissioner's    report,    confirming    the 
same,  and  distributing  the  net  proceeds  of 
the  property  among  all  the  creditors  pro  rata; 
"from  which  decree  P.  H.  Noyes  &  Co.  appeal, 
and  assign  the  following  errors:    First,  ov^- 
raling  petitioner's  exceptions  to  the  commis- 
sioner's report;  second,  setting  aside  and  an- 
nulling petitioner's  Judgment,  and  the  execu- 
tion thereon,  and  refusing  to  give  It  priority 
of  payment  out  of  the  funds  derived  from  the 
sale   of  said  goods;    third,   distributing  said 
funds  pro  rata  among  all  the  creditors  of  said 
D.  H.  Nugen. 

Exceptions  to  report  are  as  follows:  "P. 
H.  Noyes  &  Co.  except  to  within  report  (1) 
because  the  commissioner  fails  to  report  their 
writ  of  fieri  facias  against  D.  H.  Nugen  as 
a  flnit  lien  on  the  stock  of  goods  of  D.  H.  Nu- 
(ren;  (2)  because  the  commissioner  reports  the 
Jiidj^ment  in  their  favor  against  D.  H.  Nugen 
as  void;  and  for  other  reasons  apparent  on 
the  face  of  the  repo^." 

The  only  qnestion  raised  by  these  exceptions 
and  presented  for  the  consideration  of  the 
court  te  whether  the  language  used  In  section 
2,  c.  74,  of  the  Code  Includes  within  Its  mean- 
ing, according  to  legislative  Intent,  a  confes- 


sion of  Judgment  and  execution  thereon.  In 
other  words,  whether  the  statute  is  rendered 
abortive  by  the  failure  to  embrace  confessed 
Judgments  therein;  for.  If  such  be  the  case, 
all  an  insolven't  debtor  will  have  to  do  to  en- 
tirely evade  the  provisions  of  the  statute  Is  to 
go  into  the  circuit  court  clerk's  oflSce,  and  con- 
fess judgments  to  his  favored  creditors,  ac- 
cording to  the  priority  In  which  be  wants 
them  paid;  thus  defeating  the  very  object  of 
the  law,  and  accomplishing  as  complete  a 
preference  among  his  creditors  as  if  made  by 
sale,  assignment,  or  transfer,  and  Just  as  expe- 
ditiously. The  word  "charge"  has  a  specific 
technical  and  also  a  broad  legal  meaning,  un- 
der which  it  Includes  any  lien  on  property  of 
any  description.  In  construing  a  word  sus- 
ceptible of  two  meanings,  the  court  will  give 
It  such  construction  as  will  render  the  law  ef- 
fective, and  not  nugatory.  3  Am.  &  Eng. 
Enc.  Law,  118,  note  3;  23  Am.  &  Eng.  Enc. 
Law,  310.  362,  364;  1  Oooley,  Bl.  50,  61, 
note  21.  The  section  under  consideration  pro- 
vides that  "every  gift,  sale,  conveyance,  as- 
signment, transfer  or  charge,  made  by  an  In- 
solvent debtor  to  a  trustee,  assignee,  or  other- 
wise, giving  or  attempting  to  give  a  priority 
or  preference  to  a  ci-editor  or  creditors  of 
such  Insolvent  debtor,  or  which  provides  or 
attempts  to  provide  for  the  payment  In  whole 
or  In  part,  of  a  creditor  or  creditors  of  such 
insolvent  debtor,  to  the  exclusion  or  prejudice 
of  other  creditors,  shall  be  void  as  to  such 
priority,  preference  or  payment  so  made;  and 
all  such  gifts,  sales,  conveyances,  assign- 
ments, transfers  and  charges,  shall  be  deemed 
void  as  to  such  priority,  preference  or  pay- 
ment; and  eveiy  such  gift,  sale,  conveyance, 
assignment,  transfer  or  charge  shall  be  deem- 
ed, taken  and  held  to  be  made  for  the  benefit 
of  all  the  creditors  of  such  debtor  except  as 
heretofore  provided;  and  all  the  estate,  prop- 
erty and  assets,  given,  sold,  conveyed,  assign- 
ed, transferred  or  charged  as  aforesaid,  shall 
be  applied  upon  the  debts  and  paid  to  the 
creditors  of  such  Insolvent  debtor  pro  rata; 
provided  that  nothing  in  this  section  shall  be 
taken  or  construed  to  change.  Impair  or  affect 
any  prior  lien,  priority  or  Incumbrance  ac- 
quired by  a  creditor  on  the  real  estate  of  such 
debtor  in  any  manner  now  prescribed  by 
law,"  etc.  The  plain  intention  of  this  enact- 
ment was  to  prevent  preferences  among  the 
creditors  of  an  Insolvent  debtor,  and  secure  a 
pro  rata  distribution  of  his  assets.  The  gist 
of  the  whole  matter  Is  whether  the  debtor, 
recognising  his  Insolvency,  Is  aiding,  abet- 
ting, or  colluding  with  the  creditor  to  secure 
to  him  payment  of  his  debt  in  priority  or  pref- 
erence of  his  other  creditors;  and  any  way  in 
which  this  could  be  accomplished  Is  included 
within  the  Intent  of  the  statute;  and,  if  the 
language  used  can  be  construed  so  as  to  cov- 
er this  Intent,  It  is  the  duty  of  the  court  so  to 
construe  it.  The  appellants  are  here  claim- 
ing the  benefit  of  a  preference  forbidden  by 
the  statute,  and  the  reason  urged  in  support 
of  their  claim  la  that  they  have  discovered 
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an  overalKbt  of  tha  legislature,  which  has  en- 
abled them  to  evade  Its  enactment,  provided 
they  can  convince  the  court  that  it  is  contrary 
or  derogatory  to  the  common  law,  and  should 
be  strictly  construed.  While  this  may  be  true^ 
yet  the  statute  should  not  be  abrogated  or  an- 
nulled or  rendered  absurd.  Equality  Is  equi- 
ty, and  the  legislature  was  seeking  to  pro- 
duce equality  among  the  creditors  of  an  in- 
solvent debtor,  and  put  it  beyond  bis  power, 
if  possible,  to  turn  his  assets  over  to  preferred 
creditors,  when  the  rights  of  all  his  cred- 
itors should  be  regarded  as  equal,  and  each 
entitled  to  an  equal  share  in  assets  Insufficient 
in  amount  to  satisfy  all  in  full.  The  debtor 
has  a  peculiar  knowledge  of  his  own  Insolven- 
cy, and  it  Is  not  equitably  right  that  he  should 
be  permitted  to  use  this  knowledge  In  such 
way  as  to  advance  the  interests  of  SMne  to  the 
detriment  and  loss  of  other  creditors;  and 
the  law,  to  prevent  this  injustice,  deprives  the 
creditor  of  any  advantage  gained  by  him 
through  the  connivance  of  the  debtor,  and 
places  ail  creditors  on  an  equal  footing  as  to 
such  advantage.  And  yet  it  does  not  pre- 
vent a  creditor  acting  entirely  Independent  of 
the  debtor  from  gaining  any  possible  prefer- 
ence or  priority  of  payment  against  any  e^ 
tate,  i-eal  or  personal,  of  the  debtor,  in  any 
manner  prescribed  by  law;  but  it  is  the  debt- 
or's hands  and  conscience  it  seeks  to  bind  ac- 
cording to  the  rules  of  common  honesty  and 
fair  dealing  among  men,  and  therefore,  when 
be  seeks  to  give  an  undue  preference  to  one 
of  his  creditors,  the  law  holds  it  to  inure  to 
the  benefit  of  all  indiscriminately.  The  good 
Intent  of  the  debtor,  which  must  be  deduced 
from  the  circumstances  sun'ounding  the 
transaction.  Is  involved;  and  if  it  reasonably 
appear  from  the  transaction  that  he  was  not 
endeavoring  to  give  the  creditor  an  undue 
priority  or  preference  over  others,  but  was 
simply  securing  a  Just  debt,  then  the  statute 
would  not  destroy  the  security.  The  lan- 
guage used  Is,  "giving  or  attempting  to  give," 
or  "provides  or  attempts  to  provide,"  "to  the 
escluslon  or  prejudice  of  other  creditors."  If 
be  Is  not  Insolvent,  the  law  does  not  apply; 
but,  if  he  Is  insolvent,  he  must  treat  all  alike. 
In  this  case  personal  property  is  alone  af- 
fected, and  it  is  unnecessary  to  discuss  the 
effect  of  a  judgment  Hen  as  to  real  estate, 
and  It  would  be  Improper  to  review  the  de- 
cision in  the  case  of  Refining  Co.  v.  Qulnn, 
39  W.  Va.  535,  20  8.  E.  576,  the  same  ques- 
tions of  law  not  being  presented.  While  the 
provisions  of  the  section  are  derogatory  to  the 
common  law,  they  are  remedial  In  their  na- 
ture, and  therefore  should  be  liberally,  and 
not  strictly,  construed,  "so  as  to  prevent  the 
mischiefs  at  which  It  Is  aimed."  White  v. 
Cotzhausen,  129  U.  S.  329,  9  Sup.  Ct  309; 
Hudler  v.  Golden,  38  H.  Y.  446;  Hart  v. 
Clels,  8  Johns.  41.  In  the  case  of  Richard- 
son V.  Thurber.  101  N.  Y.  610,  11  N.  E.  133. 
It  Is  said:  "The  word  'assignment'  may 
Komt'tlines  have  reference  to  the  Instrument 
wUU:U  affects  the  transfer,  and  sometimes  to 


the  transfer  Itself,  oonsIda«d  as  a  legal  ef- 
fect or  result;"  and  "In  such  cases  the  con- 
text or  the  apparent  meaning  determine  the 
sense  in  which  the  word  is  used."  And  the 
same  may  be  said  of  the  words  "transfer" 
or  "charge."  In  the  section  under  considera- 
tion It  Is  the  "legal  effect  or  result,"  rather 
than  the  Instrument,  which  the  legislature 
bad  in  contemplation  In  using  the  words  "as- 
signment," "transfer,"  or  "charge,"  and  tt 
Intended  to  cover  thereby  and  Include  there- 
in any  transaction,  of  whatever  kind  or  char- 
acter, which  an  Insolvent  debtor  might  use 
or  attempt  to  use  to  secure  an  appropriatioa 
of  his  property,  or  a  part  thereof,  for  the  ben- 
efit of  one  creditor,  to  the  exclusion  or  preju- 
dice of  his  other  creditors.  The  judgment 
confessed  and  execution  issued  and  levied 
operated  in  effect  as  an  assignment  and  trans- 
fer of  the  debtor's  proiierty  to  the  extent  of 
the  levy  as  completely,  to  all  Intents  and  pur- 
poses, as  any  other  mode  of  assignment  or 
transfer  could  have  done.  In  the  case  of 
White  V.  Cotzhausen,  129  U.  S.  342.  9  Sup. 
Ct  309,  Justice  Harlan  says:  "We  only  meau 
by  what  has  been  said  that  when  an  insol- 
vent debtor  recognizes  the  fact  that  he  can 
no  longer  go  on  in  business,  and  determines 
to  yield  the  dominion  of  his  entire  estate, 
and  in  execution  of  that  purpose,  or  with 
intent  to  evade  the  statute,  transfers  all,  or 
substantially  all,  his  property  to  a  part  of 
his  creditors.  In  order  to  provide  for  them 
in  preference  to  other  creditors,  the  Instrument 
or  instruments  by  which  such  transfers  are 
made  and  that  result  Is  reached,  whatever 
the  form,  will  be  held  to  operate  as  an  assign- 
ment, the  benefit  of  which  may  be  clalmeil 
by  any  creditor  not  bo  preferred  who  will 
take  appropriate  steps  in  a  court  of  equity  to 
enforce  the  equality  contemplated  by  the  stat- 
ute." And  on  pagf  344,  129  U.  S.,  and  page 
309,  9  Sup.  Ct,  he  quotes  approvingly  fr<^ni 
the  opinion  of  Judge  Treat  in  Freund  ▼.  Yae- 
german.  26  Fed.  812,  814,  as  follows:  "You 
may  call  it  a  mortgage,  or  yon  may  make  a 
confession  of  judgment,  or  use  any  other  con- 
trivance, by  whatever  name  known;  if  the 
purpose  Is  to  dispose  of  an  insolvent  debtor's 
estate,  whereby  a  preference  is  to  be  effected, 
it  is  in'  violation  of  the  statute."  And  be 
continues  on  the  same  page  (344,  129  U.  S- 
and  page  309,  9  Sup.  Ct):  "Surely  the  mera 
name  of  the  particular  Instruments  by  which 
the  iUegai  result  is  reached  ought  not  to  be 
permitted  to  stand  In  the  way  of  giving  the 
relief  contemplated  by  the  statute.  Courts 
of  equity  are  not  to  be  misled  by  mere  de- 
vices. Bor  baffied  by  mere  forms."  Becger  v. 
Varrelmann,  127  N.  Y.  281,  27  N.  B.  lOK: 
Preston  v.  Spauldlng,  120  IlL  208,  10  N.  E. 
903;  Miners'  National  Bank's  Appeal,  57  Pa. 
St  193;  Winner  v.  Hoyt,  66  Wis.  227,  28  N. 
W.  380;  Wilks  v.  Walker,  22  &  G.  106.  lU: 
Wright  ▼.  Fergus  Falls  Nat  Bank  (Mian.) 
00  N.  W.  1030.  The  conclusion,  thertf  ore.  Is 
that  the  Judgment  confessed,  together  with 
the  execution  and  levy,  was,  in  effect,  an  as- 
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signmeBt,  made  by  the  debtor,  glrlng  or  at- 
tempting to  give  a  priority  or  preference  to 
a  creditor,  to  the  exclusion  or  prejudice  of 
other  creditors,  and  therefore,  to  the  extent 
of  the  property  levied  on,  was  void,  and  op- 
erated as  an  assignment  of  such  property  for 
tlie  tienefit  of  all  the  creditors  of  the  debtor. 
The  judgment,  however,  was  not  void  in  toto, 
but  remained  good  as  between  the  debtor  and 
creditor;  and  the  effect  of  the  decree  com- 
plained of  is  to  so  hold.  The  court  referred 
the  case  to  the  commissioner  to  ascertain 
whether  or  not  the  said  judgment  was  and  is 
void  under  the  statute  in  such  case  made  and 
provided.  The  commissioner  reported  that 
It  wasi  so  void.  And  the  court,  in  confirming 
said  report,  decreed  that  the  said  confessed 
judgment  and  execution  issued  thereon  be 
set  aside,  annulled,  and  held  to  be  of  no  ef- 
fect, so  far  as  the  same  gave  or  attempted 
to  give  a  preference  to  the  creditor;  thereby 
simply  annulling  the  preference  as  to  the 
property  in  controversy,  and  leaving  the  judg- 
ment and  execution  in  full  force  and  effect  in 
all  other  respects,— that  is  to  say,  to  the  ex- 
tent they  operated  as  an  assignment  contrary 
to  law,  they  were  void;   otherwise  not. 

The  attaching' creditors  who  Join  in  this  ap- 
peal do  not  assign  errors,  nor  have  they  filed 
briefs,  and  it  Is  apparent  they  liave  aban- 
doned their  pretensions  that  the  sale  from 
the  debtor,  Nugen,  to  defendant  Wilson  was 
absolutely  void,  as  having  been  made  with 
intent  to  delay,  hinder,  and  defraud  creditors; 
for  it  is  plain  that  it  was  a  mere  attempt  on 
the  part  of  the  debtor  to  prefer  favorite  cred- 
itors, which  he  would  have  bad  the  right  to 
do  prior  to  the  enactment  of  section  2,  c.  74,  of 
the  Code,  and  that  by  virtue  of  tbe  provisions 
of  this  section  it  inured  to  the  benefit  of  all 
tbe  creditors.  But  the  confessed  judgment 
and  execution  operated  as  a  general  assign- 
ment for  the  benefit  of  all  the  creditors,  prior 
to  the  sale  to  defendant  Wilson,  as  to  all  the 
pr'operty  on  which  said  execution  was  a  lien 
or  levied,  and  hence  the  subsequent  sale 
could  not  affect  the  status  of  the  property. 
Tbe  partial  conduct  of  the  insolvent  debtor 
in  attempting  in  violation  of  the  law  to  secure 
a.  preference  to  any  one  of  his  creditors 
amounts  to  such  a  fraud  as  to  deprive  him  of 
further  control  of  the  property  involved,  and, 
there  being  no  other  administrative  tribunal 
provided,  at  tbe  Instance  of  any  interested 
party  a  court  of  equity  will  assume  the  re- 
spouslbility.  No  error  appearing  in  the  de- 
cree prejudicial  to  the  appellants,  it  is  af- 
Qrmed. 


GREENBRIER  INDUSTRIAL  EXPOSI- 
TION V.  SQUIRES. 
(Supreme  Conrt  of  Appeals  of  West  Virginia. 

March  80,  1895.) 
CoBPOKATiOHs— Estoppel  to  Usmr  Cobfoiuts 

GXISTHXCS. 

A  party  who  takes  part  in  the  meeting  of 
utookholilers  for  the  orRnnization  of  a  corporation 
under  chapter  S4  «t  the  Code,  and  votes  therein 


a*  a  stockholder  for  directors,  and,  when  called 
upon  by  order  of  the  directors,  pays  an  assesa- 
mPDt  on  his  stock,  cannot  deny  the  existence  of 
the  corporation  whoi  sued  for  his  stock,  and  Is 
Uable  tueretor. 

(Syllabus  by  tbe  Court) 

Error  to  circuit  court,  Greenbrier  county. 

Action  by  the  Greenbrier  Industrial  Expo- 
sition against  L.  W.  Squires.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

A.  F.  Mathews,  for  plaintiff  in  error.  J. 
W.  Harris,  for  defendant  in  error. 

BRANNON,  J.  The  Greenbrier  Industrial 
Exposition,  as  a  corporation,  obtained  a 
judgment  in  the  circuit  court  of  Greenbrier 
county  against  L.  W.  Squires,  based  on  a 
subscription  by  bim  to  Its  capital  stock,  and 
Squires  obtained  this  writ  of  error.  Squires 
depends  on  tbe  theory  that  there  never  was 
a  legal  corporation  as  to  him,  and  that  the 
subscription  which  he  made  to  Its  stock  is 
not  binding.  The  formation  of  this  alleged 
corporation  was  under  chapter  S4  of  the 
Code.  The  preliminary  agreement  consti- 
tuting the  first  step  and  basis  in  the  process 
of  formation  of  the  corporation  was  signed 
by  Squires,  but  not  acknowledged  by  htm. 
Tbe  certificate  of  incorporation  issued  color- 
ably  under  It  By  tbe  agreement  the  pro- 
posed corporation  was  to  expire  December 
1,  1910,  while  the  certificate  of  incorpora- 
tion fixes  the  date  of  its  expiration  Decem- 
ber 1,  1919.  By  reason  of  nonacknowledg- 
ment  of  agreement  and  variance  between  It 
and  the  certificate  of  incorporation,  Squires 
would  not  be  liable  for  his  subscription, 
made  by  said  preliminary  agreement,  bad 
be  done  nothing  more,  as  this  court  decided 
in  Industiial  Exposition  v.  Rodps.  37  W.  Va. 
738,  17  S.  K.  305.  That  statutory  require- 
ments as  to  preliminary  steps  In  the  organi- 
zation of  a  corporation,  to  bind  signers  of 
the  agreement,  must  be  complied  with,  I 
refer  to  1  Lawson,  Rights,  Rem.  &  Prac.  {| 
436,  437;  Childs  v.  Smith,  55  Barb.  45.  The 
case  of  Real-Estate  Co.  v.  Tower,  161  Mass. 
10,  36  N.  E.  680,  holds  the  right  of  one  sign- 
ing preliminary  articles  to  withdraw  before 
organization,  and  is  a  full  discussion  of  how 
he  may  withdraw.  See  Tavern  Co.  v.  Burk- 
hard,  87  Mich.  182,  48  N.  W.  562.  This  case, 
however,  differs  from  the  Rodes  Case  In  its 
facts.  Rodes  did  not  acknowledge  the 
agreement,  though  he  signed  it,  and  took  no 
part  in  the  organbsation  of  the  company; 
did  nothing  but  sign  the  agreement  Squires 
signed  tbe  agreement,  and,  though  be  did 
not  acknowledge  it,  be  attended  the  organi- 
zation meeting  held  by  stockholders  on  25th 
November,  1890,  after  the  Issue  of  the  cer- 
tificate, and  voted  as  a  stockholder  for  the 
directors  then  elected,  and  when,  after  tbe 
directors  had  made  a  call  for  the  payment 
of  10  per  cent  on  the  stock,  payment  of  tbe 
assessment  was  asked  of  him,  lie  paid  $20, 
the  10  per  cent,  on  bis  two  shares  of  stock, 
and  an  account  was  opened  on  tbe  books  of 
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the  corporation,  charglag  him  witb  two 
shares  of  stock,  and  crediting  blm  with  the 
$20.  In  June,  1891,  after  further  calls  bad 
been  made  upon  stoclibolders,  the  assistant 
secretary  addressed  an  official  letter  to 
Squires,  informing  him  of  the  action  of  the 
directors  Incurring  cost  In  the  erection  of 
buildings  and  race  course,  and  asking  pay- 
ment of  Squires'  assessments,  to  which  be 
wrote  a  reply,  dated  July  24,  1801,  stating 
that  bis  understanding  was  that  be  was  on- 
ly taking  $100  of  stock,  and  was  only  to  pay 
$50,  and  that,  if  that  suited  the  directors,  it 
was  all  right,  and,  if  not,  he  wished  bis 
money  returned,  and  be  would  not  pay  the 
amount  demanded.  Thus  he  recognized  the 
directory  of  the  corporation,  and  that  he 
had  subscribed  stock,  and  on  a  certain  basis 
would  pay  as  a  stockholder,  differing  only 
as  to  amount  of  subscription,  a  matter  out- 
side of  the  question  of  his  character  as 
stockholder,  and  governed  by  the  evidence 
bearing  on  it,  the  agi-eement  In  the  Case 
of  Bodes,  supra,  it  is  stated  incidentally— 
not  as  a  point  necessary  to  the  decision  in 
the  case— that  as  to  subscribers  before  the 
issue  of  the  charter,  those  becoming  so  by 
executing  the  agreement  preliminary,  if  they 
acquiesced  in  the  mode  of  incorporation  by 
subsequent  acts  by  payment  of  installments, 
or  otherwise  treat  it  as  a  coi-poratlon,  they 
cannot  set  up  that  the  corporation  was  not 
legally  Incorporated.  I  have  taken  pains, 
by  examination  of  authorities  cited  and 
some  others,  to  ascertain  whether  this  posi- 
tion is  correct,  and  1  find  It  so.  1  find  It 
laid  down  in  the  very  recent  work  (1  Thomp. 
Corp.  S  528),  which,  Judging  from  Uie  two 
volumes  now  out,  will  prove  an  invaluable 
work  upon  that  all-important  subject  In 
Rikhoof  V.  Machine  Co.,  68  Ind.  388,  it  was 
held  that  payment  of  part  of  stock  upon 
assessment  and  promise  to  pay  balance,  "in- 
volved a  clear  admission  of  the  full  and 
complete  organization  of  the  corporation, 
and  of  the  existence  of  every  fact  necessary 
to  such  organization."  Railroad  Co.  v.  Bow- 
ser. 48  Pa.  St.  29,  held  that  when,  after 
subscription  of  stock  under  an  act  requiring 
a  certain  amount  before  incorporation,  a 
later  act  lessened  it,  the  change  would  not 
release  the  subscriber  who  voted  at  the  or- 
ganization and  In  the  election  of  directors  in 
right  of  his  subscription.  In  B«U's  Appeal, 
115  Pa.  St  88,  8  Atl.  177,  it  was  held  that 
one  who  subscribed  In  view  of  and  for  pur- 
poses of  organization,  and  paid  part  of  the 
stock,  was  estopped  from  denying  his  liabil- 
ity. In  the  supreme  court  of  Missouri,  in 
Hotel  Co.  V.  Hunt,  57  Mo.  126,  the  opinion 
says  it  is  well  settled  that  a  defect  in  the 
certificate  is  not  available  to  a  stockholder, 
who,  by  bis  conduct,  has  waived  the  defect 
The  court  also  said;  "The  cases  in  regard 
to  this  point  have  all  been  examined,  and 
they  all  agree  that,  where  the  subacriptlon 
has  been  acquiesced  in,  either  by  payment 
of  part  of  the  subscription,  or  by  becoming 


a  director,  or  by  attending  meetings  of 
stockholders,  or  by  any  other  act  indicating 
an  acquiescence  in  the  validity  of  his  aub- 
Bcrlptlon,  his  defense,  based  on  mere  tech- 
nical objections,  will  be  disregarded.  Bnt  tli« 
present  case  is  peculiar.  In  that  U  shows 
nothing  but  the  bare  act  of  Bubeeribing. 
•  •  ♦  It  appears  that  the  10  per  cent  re- 
quired by  the  articles  of  association  to  be 
paid  on  subscription  was  never  paid;  that 
the  defendant  never  took  any  part  in  tlw 
company's  acts,  except  to  subscribe."  The 
Alabama  court  says:  "A  subscriber  to  stock 
may,  like  any  other  person,  be  estopped 
from  disputing  the  de  facto  existence  of  • 
corporation,  especially  as  against  creditors, 
where  he  attends  meetings  of  stockholder!!, 
or  otherwise  participates  in  the  business  of 
the  company,  thereby  inducing  others  to  act 
upon  the  faith  of  his  admissions,  to  their 
prejudice."  Schloss  t.  Trade  Co.,  87  Ala. 
414,  6  South.  300.  In  Bridge  Co.  t.  Cbapin. 
6  Cush.  50,  it  is  admitted  that  If  a  sub- 
scriber, knowing  the  whole  capital  had  not 
been  subscribed,  bnt  attended  meetings,  and 
participated  in  the  business  of  the  company, 
he  would  be  estopped  to  deny  his  Bubscrii>- 
tloa  In  Association  r.  W'alker,  83  Mich. 
S6e,  47  N.  W.  338,  attending  meeting  and 
voting  stock  was  held  to  be  a  walrer  of 
o|>Jection  to  an  increase  of  stock.  Presence 
of  a  party  at  organisation  of  a  company  as 
a  corporation,  his  election  as  president,  and 
signature  as  such  to  a  note  is,  in  effect,  an 
admission  of  the  existence  of  tbe  eorpoia- 
tion,  and  that  be  was  a  stockholder.  Haynes 
y.  Brown,  36  N.  H.  545.  Payment  of  calls 
is  an  admission  that  subscription  is  bind- 
ing. Boggs  V.  Olcott,  40  111.  304;  Mnsgrave 
T.  Morrison,  54  Md>  161.  Such  acts  waive 
Irregularity  of  snbecription.  Railroad  Co.  v. 
McPherson,  86  Am.  Dec.  128,  and  note. 

It  is  contended  that  a  corporation  was  form- 
ed, bnt  not  the  corporation  contemplated.  It 
is  tbe  same  name,  differing  only  as  to  date  of 
expiration  from  the  agreement  We  cannot 
say  this  makes  it  another  corporation.  It  is 
tbe  same  in  all  other  aspects.  "E^en  where 
artides  of  association  are  altered,  or  an  at- 
tempt is  made  to  transfer  a  subscription  to  a 
new  company,  the  subscriber  will  be  liable. 
If  he  consented  to  tbe  change,  either  by  word 
or  act  Indicating  acquiescence."  Hammond 
▼.  Strans,  53  Md.  1,  16;  1  Mor.  Priv.  Corp. 
i  63.  "If  any  question  could  arise  as  to  the 
identity  of  the  corporation  organised  as  the 
one  mentioned  in  the  subscription  x>aper.  it 
must  be  held  to  have  been  waived  by  the 
defendant  when  he  appeared  at  Its  meeting, 
and  took  part  in  the  discussion  of  questions 
there  raised,  and  voted  his  stock."  Opinton 
In  Association  t.  Walker,  83  Mich.  393,  4T  N. 
W.  338.  There  is  not  a  shadow  of  evidence 
that  any  other  corporatioo  of  anything  like 
the  same  name  existed,  and  It  seems  to  me 
that  it  is  utterly  impossible  to  say  that  Squires, 
in  his  acts  of  participation.  In  tact  meant  any 
other,  or  that  the  law  would  say  It  was  out 
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referable  aolely  to  the  corporation  contem- 
plated by  the  agi-eement  which  he  signed.  It 
was  the  same.  The  mere  variance  above 
spoken  of  between  agreement  and  certificate 
did  not,  for  the  purpose  of  the  (inestion  now 
spoken  of,  make  !t  another  company;  !t  did  not 
change  Jdentlty.  The  frame,  the  business,  the 
nature  of  the  corporation  made  by  the  certif- 
icate are  the  same  as  those  of  the  one  con- 
temi^ted  by  the  article,  so  thnc  Squires'  nc- 
qnlescence  or  waiver  would  snrely  apply  to 
the  corporatlwi  made  by  the  certificate. 
Whare,  even,  there  is  a  material  ilepai'lnre 
from  the  original  plan,  the  cas(>s  agree  that 
action  such  as  that  of  the  subsjciliMir  in  this 
case  will  bind  him.  Note  in  Jlnchine  Co.  v. 
Davis  (Minn.)  2C  Am.  &  En?.  Corp.  Cas.  TO, 
41  N  W.  102a  The  case  of  Manufacturing 
Co.  V.  Hockaday,  89  Va.  557,  18  S.  E.  877, 
while  holding  that  a  material  change  In  the 
pui-poses  of  a  corporation  will  release  a  stock- 
holder, admits  in  the  opinion  that  attendance 
on  meetings,  or  paying  subscriptions,  is  a 
waiver  of  the  objection.  The  rule  of  release, 
meet  It  where  yon  will,  is  always  stated  with 
tills  qwuiflcatlon.  Railroad  Co.  r.  Wilson,  22 
Conn.  433,  is  strong  to  same  point  See,  on 
till-)  cstopi.cl  subject,  Ghtss  Co.  v.  Alexander, 
9  Am.  Dec.  102. 

But  It  Is  argued  that  when  Squires  did  the 
acts  of  acquiescence  he  did  not  know  of  the 
variance  The  certlflcatt  of  Incorporation  v,-as 
rend  aloud  at  the  organization.  He  says  he 
did  not  heai  It  read.  No  one  was  rlmr^ed 
with  duty  to  inform  him  of  it.  It  was  his 
own  duty  to  look  to  that,  and  means  were 
open.  In  Railroad  Co.  v.  Bowser,  48  I'a,  St 
2S).  it  was  argued,  as  here,  that  to  bind  the 
subscriber  by  acquiescence  he  must  know  of 
the  cfaan^  An  instruction  to  the  jnrj*  that. 
If  he  did  net  know  of  It,  he  was  not  bound, 
was  bAd  erroneoutf.  Theoplnlon  said  that,  after 
the  act  of  the  legMature  reduced  the  capital, 
"the  company  was  organized,  and  the  defend- 
ant voted  in  right  of  his  subscription  at  the 
or^nlzatioc  and  at  tbt  election  of  directors. 
Upon  this  statt  of  facts  the  court  Instnicted 
the  Jurj'  that,  unless  the  defendant  knew 
when  h«  voted  that  the  required  subscription 
to  the  capital  stock  had  been  reduced  by  law 
from  ¥150,00&  to  $25,000,  the  change  released 
biir  from  hl6  subscription;  that  the  presump- 
tion of  law  would  be  that  he  knew  of  the 
change  Ic  the  «diarter,  but  that  whether  he  did 
or  not  the  Jury  rtiould  determine.  In  this, 
wfe  think,  there  was  error.  By  voting,  the  de- 
fendant admitted  himself  still  a  corporator, 
and  tht  general  principle  of  law  is  that  a  cor- 
porator must  be  held  cognisant  of  his  own 
charter.  There  was  no  evidence  to  rebut  this 
legal  presumption,  even  If  it  was  capable  of 
rebuttal.  •  •  •  The  change  in  the  charter 
could  not  relieve  the  defendant.  After  It  was 
made,  he  bad  contributed  to  involve  his  co- 
corporators  in  the  venture,  encouraged  the 
creation  of  debtsi,  and  tt  was  no  longer  for 
bim  to  deny  his  liability  to  pay  his  own  sut)- 
■criptlon.    We  afflrm  the  Judgment 


BOARD  OF  EDUCATION  OP  OCEANA 

DIST.  v.  MITCHELL  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  6,  1895.) 

Harried  Woman— Sepahate  Kstatb — Riohts  or 

HcBBAND's  Creditors. 

1.  Married  woman's  separate  property.  Syl- 
labi 1,  2,  S,  4,  5,  and  10  in  the  case  of  Trapnell 
V.  Conklyn,  16  S.  E.  570.  37  W.  Va.  242.  and 
syllabus  2  In  case  of  Stewart  v.  Stout,  18  S.  E. 
726,  38  W.  Va.  478,  approved. 

2.  A  court  of  equity  will  not  at  the  instance 
of  the  husband's  creditors  attempt  to  charze  a 
wife's  separate  property  with  alleged  improve- 
ments put  thereon  by  the  skill  and  labor  of  the 
husband,  nnless  the  evidence  establishes  the  exist- 
ence, and  at  least  the  approximate  amount,  of 
such  improvements. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Wyoming  coun- 
ty. 

Action  by  the  board  of  education  of  Oceana 
district  against  Richard  MltcheU,  Virginia 
D.  Mitchell,  and  others.  From  the  decree 
rendered,  Virginia  D.  MltcheU  appeals.  Re- 
versed in  part 

Watts  &  Asbby,  for  appellant 

DENT,  J.  Virginia  D.  Mitchell  appeals 
from  a  decree  of  the  circuit  court  of  Wyo- 
ming county  rendered  on  the  17th  day  of 
July,  1890,  In  two  consolidated  chancery 
suits  pending  therein  In  favor  of  certain  Judg 
ment  creditm^  to  enforce  their  liens'  against 
the  real  estate  of  R.  Mitchell,  the  husband 
of  the  appellant  An  amended  bill,  to  which 
appellant  was  made  defendant,  brought  in- 
to these  suits  two  certain  small  tracts  of 
land,  one  containing  1  acre,  the  other  27% 
poles,  the  legal  title  of  which  was  In  the 
defendant,  and  alleged  that  said  tracts  were 
purchased  and  paid  for  by  the  husband, 
and  large  Improvements  were  put  thereon 
by  him,  and  were  conveyed  at  his  Instance, 
in  order  to  delay,  binder,  and  defraud  bis 
creditors,  to  the  appellant.  Appellant  filed 
her  answer,  denying  the  allegations  and 
claiming  that  said  lands  and  the  Improve- 
ments were  paid  for  and  made  by  her  out 
of  her  separate  estate.  The  commissioner 
to  whom  the  causes  were  referred  reported 
that  the  1-acre  tract  was  purchased  and  paid 
for  by  her  with-funds  not  furnished  by  her 
husband,  but  that  the  273-pole  tract  and  the 
improvements  to  the  amount  of  $1,4(X)  on  the 
other  tract  were  in  fraud  of  the  husband's 
creditore.  Appellant  excepted  to  this  report, 
but  the  court  overruled  the  exception  and 
decreed  accordingly. 

The  evidence  for  appellant  shows  that  she 
bought  the  1-acre  tract  and  paid  for  It  with 
money  earned  by  her  in  teaching  school  be- 
fore marriage.  The  consideration  was  only 
$30.  She  also  testifies,  and  is  sustained  by 
her  husband  and  her  vendor,  that  she  pur- 
chased the  273-poIe  tract  for  $80,  part  of 
which  she  paid  out  of  the  proceeds  of  a  cow, 
which  was  her  separate  property,  and  partly 
out  of  goods  purchased  on  credit  and  sold  by 
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ber,  and  that  tbe  vendor,  Clay,  had  her  note 
for  the  balance,  which  was  unpaid.  Mr. 
Henry  J.  Clay,  who  sold  the  two  tracts  of 
land  to  appellant,  had  a  stock  of  goods,  and 
proposed  to  ber,  If  she  would  build  on  tbe 
l-acre  tract,  he  would  pay  for  tbe  same  in 
goods,  and  move  In  and  occupy  tbe  store- 
room. Tbe  Improvements  cost  about  $500. 
$328  of  this  amount  was  paid  by  Clay  out  of 
the  store  goods,  and  remains  an  open  and 
unsettled  account  between  said  Clay  and  ap- 
pellant; $74,  for  lumber,  was  also  paid  out 
of  tbe  store;  and  $80,  for  lumber,  was  paid 
with  a  horse  which  appellant  purchased 
from  her  father-in-law,  Joseph  Mitchell,  on 
credit,  and  which  she  was  to  pay  for  in  such 
things  as  and  when  he  needed  them.  A 
large  imrt  remains  unpaid.  Apparently, 
from  the  evidence,  the  appellant  has  been 
since  tbe  year  1888  carrying  on  a  store  busi- 
ness for  herself.  About  all  these  matters 
she  had  tbe  aid  and  assistance  of  her  hus- 
band, who  sometimes  clerked  for  her  with- 
out charge,  and  sometimes  for  H.  J.  Clay. 
He  also  did  some  lnconsiderat>Ie  work  on  tbe 
buildings,  assisting  and  superintending  tbe 
carpenters.  But  tbe  extent  and  value  of 
such  work  does  not  appear.  Several  wit- 
nesses on  behalf  of  the  plaintiffs  give  their 
opinion  that  tbe  improvements  on  the  prop- 
erty were  worth  from  $1,200  to  $1,500. 
These  witnesses  give  a  mere  estimate, 
founded  on  the  appearance  of  the  property, 
with  little  or  no  exi)ert  knowledge.  They 
furnish  no  basis  on  which  to  found  a  solid 
Judgment,  contradicted  as  they  clearly  are 
by  the  actual  cost  of  the  improvements.  One 
witness  testifies  that,  some  time  after  the 
Improvements  were  put  on  the  property,  Mr. 
Mitchell  told  him  tbat  tbe  improvements  had 
cost  him  $1,400  besides  his  own  work.  It  is 
not  pretended  that  this  declaration  was 
made  in  the  presence  of  the  appellant,  and 
It  would  be  an  exceedingly  harsh  rule  to  per- 
mit a  wife's  separate  property  to  be  taken 
away  from  her  by  reason  of  sweeping  dec- 
laratious  made  by  her  husband  in  ber  ab- 
sence, even  admitting  such  declarations  to 
be  unquestioned.  As  a  case  in  point,  see 
Trapnell  v.  Conklyn,  37  W.  Va.  242,  1«  S.  E. 
5T0,  where  it  is  held  that  tbe  declarations  of 
the  husband  are  not  admissible  against  the 
wife  in  a  contest  between  tbe  wife  and  his 
creditors;  that  the  general  rule  of  evidence 
is  applicable  in  such  cases,  Casto  v.  Fry,  33 
W.  Va.  440,  10  S.  B.  799.  Husbands  are  so 
accustomed  to  their  old  and  senile  common- 
law  prerogatives,  which  are  slowly  yielding 
to  the  nobler  and  more  righteous  enact- 
ments, that,  as  barons  not  quite  shorn  of 
their  strength,  they  still  talk  egotistically  of 
their  femes'  separate  estates.  They,  in  or- 
dinary conversation,  with  a  selfishness  born 
of  pride,  cling  to  the  e.\pleded  theory  that 
whatever  Is  my  wife's  is  mine  alone,  for  she 
Is,  and  yet  is  not,  for  I  am.  We  are  two  in 
one,  and  1  am  tbe  one  even  though  she  sup- 
iwrts  ma. 


Man,  poor  man,  said  the  iittying  tpiHt, 
Dearly  you  pay  for  your  primal  faU. 

Some  flow'rets  of  Eden  yon  still  inherit. 
But  tbe  trail  of  the  serpent  im  over  them  all 

This  appears  to  I)e  a  case  wherein  a  wo- 
man who  had  earned  a  small  amount  of 
money  teaching  school  marries  a  man  wbo 
is  notoriously  Insolvent,  and  undertakes  with 
her  frugal  savings  to  buy  a  small  tract  ot 
land,  improve  it  by  its  use,  ber  credit  and 
services  in  selling  goods,  and  in  such  other 
ways  as  are  open  to  ber,  and  then  because 
her  husband  has  given  her  to  some  exteoi 
the  benefit  of  his  time  and  lalx>r,  and  Is  en- 
titled to  her  earnings,  bis  creditors  must 
come  in  and  swallow  up  the  whole.  lo 
short.  In  marrying  an  insolvent  man  she  has 
hopelessly  mortgaged  herself  to  bis  credit- 
ors, and  her  small  accumulations  most  be 
surrendered  to  the  satisfaction  of  his  debts. 
His  misfortunes  attach  to  ber  with  remorse- 
less grasp,  under  the  unbending  rules  of  the 
common  law.  In  tbe  case  of  Bailey  v.  Gard- 
ner, 31  W.  Va.  94,  5  S.  E.  636,  this  court  beld 
tbat  a  wife's  earnings  are  the  separate  prop- 
erty of  ber  husband.  This  law  is  now  abro- 
gated by  legislative  enactment.  Acts  ItSi't, 
c.  3,  {  12.  But  it  was  in  full  force  at  tbe  ame 
of  the  institution  of  tbe  present  suits.  It  is 
the  settled  law  that  improvements  put  upon 
a  wife's  separate  property  by  her  husband  can 
be  subjected  to  tbe  payment  of  the  tatter's 
debts.  Bank  v.  Wilson,  25  W.  Va.  244;  Rose 
V.  Brown,  11  W.  Va.  122.  As  an  exception 
to  both  these  rules  it  has  l)cen  beld  that, 
when  her  skill  and  labor  in  the  use  of  bef 
separate  property  produce  profits,  they  are 
hers,  not  earnings  belonging  to  ber  husband. 
Stewart  v.  Stout,  38  W.  Va.  478,  18  S.  B.  VM; 
Trapnell  v.  Conklyn.  37  W.  Va.  248,  16  a  B. 
570.  Also,  that  a  husband  may  give  bis  at- 
tention and  labor  to  tbe  care  and  improve- 
ment of  his  wife's  separate  property  with- 
out making  the  same  liable  for  tbe  payment 
of  his  debts.  Robinson  v.  Nelll,  34  W.  Va. 
123,  11  S.  E.  999;  Stewart  v.  Stout,  and 
Trapnell  v.  Couklyn,  supra;  Atwood  v.  Do- 
lan,  34  W.  Va.  563,  12  S.  E.  688.  Tbe  appel- 
lant in  the  present  case  purchased  this  prop- 
erty with  ber  separate  funds  and  credit,  bn- 
proved  it  on  credit,  and  proceeded  to  pay  for 
tbe  improvements  by  tbe  use  of  the  prop- 
erty as  a  storeroom  in  which  to  sell  goods. 
While  paying  for  it  in  this  manner,  and  be- 
fore it  was  paid  for.  these  suits  were 
brought  against  it  This  case  is  especially 
in  point  with  Trapnell  v.  Conklyn,  supra,  as 
followed  by  Stewart  v.  Stout,  supra.  As  to 
any  services  rendered  or  labor  performed  by 
the  husband,  it  is  governed  by  the  case  of 
Boggess  V.  Richards'  Adm'r,  39  W.  Va.  Sb*T. 
20  8.  E.  599,  where  It  is  held  that  from  rue 
hust>and'8  services  and  labor  must  be  first 
deducted  tbe  support  of  himself,  wife,  and 
family  before  his  creditors  can  ask  the  t>eae- 
fit  of  profits  thereby  accumulated.  But  tbere 
is  no  evidence  to  show  that  tbere  were  any 
profits,  or  putting  any  value  whatever  on  his 
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services.  X7ncertaln  "gneases"  as  to  the  In- 
creased value  of  property  furnish  no  basis 
on  which  the  court  can  determine  how  much 
the  services  and  labor  of  a  husband  may 
have  been  Instrumental  In  producing  such 
value,  in  the  absence  of  any  evidence  show- 
ing or  tending  to  show  what  such  labor  and 
services  were  worth,  and.  even  If  this  were 
in  evidence,  there  Is  nothing  to  show  a  clear 
profit  subject  to  apportionment  by  a  court  of 
equity.  For  the  foregoing'  reasons  the  de- 
cree complained  of  Is  reversed  as  to  the  ap- 
pellant, Virginia  D.  Mitchell,  and  said  suits 
are  dismissed  In  so  far  as  she  and  her  sepa- 
rate property  Involved  therein  are  concerned. 


WEST  et  «1.  V.  RAWSON,  Juttice  of  the  Peace, 

et  al. 

(Supreme  Court  of  Appeals  of  West  Virt^nia. 

AnrU  6.  1895.) 

Takiso  Unlawfcl.  Toll — Rkcoverv  ov  Fsmaltt 

— Prohibitios. 

1.  The  five  dollars'  forfeit  prescribed  by  law 
(section  37,  c.  44.  Code)  to  be  paid  by  the  pro- 
prietor of  B  gristmill  to  his  customer  for  talcing 
more  toll  than  allowed  by  the  statute  may  be 
recovered  in  a  <uvil  proceeding  l>efore  a  justice 
of  the  peace. 

2.  Where  such  Justice  has  Jurisdiction  of 
the  snbject-matter  in  controversy,  and  does  not 
exceed  his  legitimate  powers,  a  writ  of  prohibi- 
tion should  Dot  be  granted. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Wirt  county. 

Writ  of  prohibition  by  O.  West  aud  others 
against  W.  J.  Rawson,  Justice  of  the  peace, 
and  John  Lockhart.  From  an  order  dismiss- 
ing the  writ,  plaintiffs  bring  error.    Affirmed. 

T.  A.  Brown,  for  plaintiffs  In  error.  Oasto 
&  Loclthart,  for  defendants  In  error. 

HOLT,  P.  Upon  a  writ  of  error  to  the  Judg- 
ment of  the  circuit  court  of  Wirt  county  ren- 
dered on  the  2l8t  day  of  June,  1804,  refus- 
ing to  award  plaintiffs  in  enor  (defendants 
below)  a  writ  of  prohibition.  The  plaintiffs 
in  error,  O.  West  and  others,  are  the  owners 
of  a  gristmill  In  the  county  of  Wirt  John 
I^ockhart,  one  of  the  defendants,  took  grain 
to  the  mill,  to  be  ground  for  the  consumption 
of  himself  and  family.  He  complained  that 
the  proprietors  of  the  mill  took  for  toll  more 
tlian  the  statute  allows,  and  accordingly 
brought  suit  before  W.  J.  Rawson,  a  Jus- 
tice of  the  peace,  against  West  and  others,  to 
recover  five  dollars,  the  sum  which  the  stat- 
ute declares  the  proprietor  of  the  mill  shall 
forfeit  to  the  party  injured  for  such  viola- 
tion. Such  proceedings  were  had  before  the 
Justice  that  the  cause  was  ready  and  about 
to  be  tried  when  defendant  West  applied  for 
and  obtained  from  the  circuit  Judge,  in  vaca- 
tion, a  rule  against  W.  J.  Rawson,  the  Jus- 
tice, and  John  Lockhart,  the  plaintiff,  to 
appear  at  a  time  and  place  designated  after 
being  served  with  a  copy  of  the  order,  and 


show  cause.  If  any  they  coold,  why  a  writ 
of  prohibition  should  not  be  awarded  com- 
manding Rawson,  the  Justice,  and  Lockhart, 
the  plaintiff,  from  further  proceeding  in  said 
action  then  pending  before  the  Justice.  Ou 
the  27th  day  of  March,  1894,  the  plaintiffs. 
O.  West  and  others,  appeared  In  court;  and 
on  their  motion,  the  rule  having  been  served, 
their  motion  for  writ  of  prohibition  was 
docketed.  On  the  0th  day  of  April,  defend- 
ant Lockhart  tendered  his  answer  to  the 
rule,  and  the  same  was  ordered  to  be  filed. 
On  the  21st  day  of  June,  West  and  others 
moved  the  court  to  strike  out  the  answer, 
but  the  court  overruled  the  motion;  and  the 
cause  then  coming  on  to  be  heard,  upon  the 
pleadings  and  evidence,  including  the  tran- 
script of  the  record  of  the  proceedings  pend- 
ing before  the  Justice  and  argument  of  coun- 
sel, the  court  was  of  opinion  that  plaintiffs. 
West  and  others,  did  not  show  themselves 
entitled  to  the  writ,  and  gave  Judgment  that 
the  same  should  not  Issue,  dismissing  the 
rule,  with  costs. 

The  only  question  of  importance  turns  up- 
on the  meaning  and  .application,  with  refer- 
ence to  the  Jurisdiction  of  a  Justice,  of  sec- 
tion 37  of  chapter  44  of  the  Ciode  (Ed.  1891, 
p.  358),  which  reads  as  follows: 

"Sec.  37.  At  every  mill  which  grinds  grain, 
whether  the  same  be  established  under  an 
order  of  the  court  or  not,  there  shall  be  well 
and  sufflcientiy  ground,  all  grain  brought  to 
the  mill  for  the  consumption,  when  ground, 
of  the  person  bringing  or  sending  It,  or  his 
family,  and  in  due  turn  as  the  same  is 
brought,  and  within  a  reasonable  time  there- 
after; and  there  shall  not  be  taken  for  the 
toll  more  than  one-eighth  part  of  any  grain 
of  which  the  remaining  part  is  ground  into 
meal,  nor  more  than  one-sixteenth  part  of 
any  grain  of  which  the  remaining  part  ia 
ground  into  hominy  or  malt  If  at  any  mill 
there  be  a  violation  of  this  section  in  any 
respect,  the  proprietor  thereof  shall,  for 
every  such  violation,  forfeit  to  the  party  In- 
jured $5.00,  but  with  these  provisos,  that  the 
proprietor  sliall  not  be  obliged  to  run  moro 
than  one  pair  of  stones  to  grind  grain 
brought  to  the  mill  for  consumption  of  the 
persons  bringing  or  sending  It,  or  their  fam- 
ilies, and  that  such  proprietor  may  grind 
grain  for  the  consumption  of  his  family  In 
preference  to  that  of  others." 

This  statute.  In  its  main  features,  has  a 
long  history,  going  back  to  the  acts  of  1748 
(see  C  Hen.  St  pp.  58,  50),  and  has  been  kept 
up  in  every  revisal  of  statutes  from  that 
time  to  this.  I  have  not  been  able  to  find 
any  case  where  this  section  has  called  for 
construction,  but  it  was  the  practice  to  bring 
actions  of  debt  in  snch  cases  under  the  C^le 
of  1849,  and  I  can  discover  no  material 
change.  See  Code  1849  (Ed.  18130,  p.  370)  c. 
63,  {  12.  If  the  statute  prohibits  the  doing 
a  thing  under  a  penalty,  and  does  not  pre- 
scribe any  mode  of  recovery,  an  action  of 
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debt  may  be  mtdntalned.  Com.  Dig.  "AiS 
tlon  upon  Statute,"  F;  2  Bac.  Abr.  "Debt," 
A;  Sims  v.  Alderson  (1S36)  8  I^lgh,  479. 
Here  no  mode  Is  prescribed.  By  section  28 
of  article  8  of  the  constitution  the  civil  Ju- 
risdiction of  a  Justice  of  the  peace  extends 
to  actions  of  assumpsit,  debt,  detinue,  and 
trover,  If  the  amoont  does  not  exceed  $300,— 
that  Is,  all  causes  of  action  for  which  these 
might  be  brought;  and,  under  power  con- 
ferred on  the  legislature  by  the  same  sec- 
tion, it  has.  In  chapter  SO  of  the  Code,  made 
this  civil  Jurisdiction  still  broader. 

The  plaintiffs  in  error  contend  that  the 
five  dollars  prescribed  by  the  statute,  as  the 
forfeit  ta  be  paid  by  the  proprietor  of  the 
gristmill  to  his  customer  for  talking  more 
toll  than  what  is  allowed  by  law,  viz.  one- 
eighth,  cannot  be  recovered  before  a  Justice 
in  a  civil  proceeding;  that  tt  only  can  be 
recovered  either  by  presentment  or  indict- 
ment in  the  circuit  court,  or  by  crimlual  war- 
rant and  arrest  before  a  Justice;  that  a  Jus- 
tice has  no  jurisdiction  of  the  subject-matter 
at  all,  or,  tf  jurisdiction,  it  is  only  on  a  crim- 
inal warrant,  and  not  by  any  civil  proceed- 
ing, and  therefore  the  circuit  court  erred  In 
■refusing  the  writ  of  prohibition.  We  do  not 
think,  however,  that  they  make  good  this 
contention.  Chapter  36  of  the  Code  (the  one 
in  part  relied  on)  relates  to  the  mode  of  re- 
covering fines.  It  provides  that  the  term 
"fine"  shall  include  every  pecuniary  penalty 
or  forfeiture,  and  that  it  shall  be  to  the 
state  for  the  support  of  free  schools,  unless 
it  is  otherwise  expressly  provided,  or  would 
be  manifestly  inconsistent  with  the  intention 
of  the  legislature.  Here,  as  we  have  seen, 
it  is  otherwise  expressly  provided,  for  sec- 
tion S7  of  chapter  44  says  in  so  many  words 
that  the  forfeit  of  five  dollars  shall  go  to 
the  party  Injured;  and  Mayo,  In  his  Guide 
(page  673),  gives  a  civil  warrant  as  the  form 
for  its  recovery.  In  certain  cases  the  in- 
former or  prosecutor  is  entitled  to  have  a 
part  of  the  fine,  and  no  more.  See  Code,  c. 
86,  $  2.  Here  the  whole  goes  unconditional- 
ly to  the  injured  party,  and,  in  no  event  or 
contingency  does  any  part  go  to  the  state. 
Then,  why  should  the  state  sue  or  ppoBecute 
for  a  penalty  In  which  in  no  contingency  it 
has  any  interest?  And,  as  no  costs  can  be 
revovered  against  the  state,  the  mill  owners 
would  think  it  a  great  hardship,  and  quite 
a  one-sided  affair,  that  any  customer  could 
sue  them  with  impunity  without  any  risk  as 
to  the  payment  of  costs  on  failure  to  make 
out  a  case:  yet  the  mill  owner  must  pay, 
and  pay  always,  to  some  extent,  whether  he 
gains  or  loses.  We  are  of  opinion  that  the 
Justice  of  the  peace  does  have,  by  civil  ac- 
tion. Jurisdiction  of  such  cases;  that  in  this 
case  Justice  Rawson  was  in  no  particular 
exceeding  his  legitimate  powers;  and  that 
the  Judgment  of  the  circuit  court  In  refusing 
the  writ  of  prohibition  was  right  Judge- 
ment afilrmed. 


BOTD  et  al.  t.  WOOLWrNlS  et  at 

(Supreme  Conrt  of  Appeals  of  West  Virginii:. 

March  30.   1SC5.) 

BiSEKEXT— What  Cojistitutes— Hiobwat— Is- 

JtJSCTION. 

1.  A  private  right  of  way  Is  the  right  ot  go- 
ing over  another  man's  land,  and  may  be  ac- 
quired by  grant,  express  vt  implied,  or  by  pT»' 
■cription. 

2.  When  a  man  grants  land  to  anotiter  in  tiw 
middle  of  land  retained,  he  impliedly  gives  tbe 
grantee  a  way  to  come  at  it  acroas  the  land  re- 
tained. This  is  an  instance  of  what  is  called  a 
"way  of  necessity." 

3.  A  private  right  of  way  by  prescription 
may  be  acquired  by  a  visible,  eontinaoiia,  nniii- 
terrupted  use  for  20  yeara  under  a  bona  fide 
claim  of  ri^ht 

4.  The  continuons  and  anintermpted  use  of 
a  passway  for  20  years  or  more  by  the  people 
generally,  thongh  witli  the  knowledge  ana  con- 
a«it  of  the  owner  of  the  land,  will  not  constitDte 
it  a  county  highway;  U  must  be  accepted  or  in 
some  way  recognized  as  such  by  the  county  conrt 

B.  A  mandatory  Injunction  will  lie  to  cause 
an  obstructed  or  closed  private  way  to  be  cleared 
and  opened  for  the  oae  of  die  owner. 

A  case  in  which  these  pdndples  are  applied. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court.  Summers  coun- 
ty. 

BUI  by  George  A.  Boyd  and  another 
against  Caroline  Woolwine  and  others. 
From  a  decree  dismissing  the  bill,  plaintiffs 
appeal.    Reversed. 

Jas.  H.  Miller  and  J.  3.  Swope,  for  appel- 
lants.   Thos.  G.  Mann,  for  appellees. 

HOLT,  P.  This  was  a  bill  of  injunction 
In  the  circuit  court  of  Summers  county  to 
protect  and  enforce  a  private  right  of  way. 
On  the  23d  day  of  June,  1892,  the  Injunction 
was  granted  the  plaintUTs  restraining  the 
defendant  Caroline  Woolwine  and  the  oth« 
defendants  from  obstructing  the  road  In  the 
bill  mentioned,  and  requiring  them  to  un- 
lock the  gates  and  remove  all  other  obstruc- 
tions placed  In  the  road  by  defendants, 
and  leave  the  same  open  and  unobstructed 
until  further  order.  All  the  defendants  put 
in  answers,  the  plaintiffs  replied,  deposi- 
tions were  taken,  exhibits  filed,  and  the 
cause  coming  on  for  final  hearing  on  the 
15th  day  of  September,  1893,  before  a  spe- 
cial Judge,  tbe  injunction  was  dissolved, 
and  the  bill  dismissed,  with  costs,  and  from 
this  decree  this  appeal  was  allowed  tbe 
plaintiffs. 

The  bill  was  demurred  to.  Docs  It  make 
out  a  case  for  relief?  The  plaintiffs  allege 
that  they  are  the  owners  of  valuable  real 
estate,  on  which  they  reside,  situate  In  Tal- 
cott  district,  Summers  county,  on  the  wa- 
ters of  E^le  branch,  a  small  stream  flowin:; 
into  Greenbrier  river;  that  defendants  are 
owners  of  a  tract  of  land  below  on  said 
branch.  This  latter  tract  appears  to  have 
been  conveyed  by  Augustus  Gwinn  and  wife 
to  defendant  Caroline  Woolwine  and  her 
children  by  deed  dated  the  Tth  day  of  April, 
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1883,  as  contalnioK  24  acres  lying  on  Green- 
brier river,  and  Including  tbe  month  ot  Ea- 
gle  branch.     That    when   plaintiffs    bought 
their  land  and  commenced  to  reside  upon  it, 
24  years  ago,  there  was  an  open  and  noto- 
rious way  running  np  said  branch  for  pei> 
sons    to   pass    and    repass    from    plaintiffs' 
lands,  through  the  21  acres  now  belonging 
to  defendants,  to  the  public  highway;   that 
it  has  been  open  to  such  travel  time  out  of 
mind.    Plaintiffs  also  allege  that  they  own 
an  easement  as  a  private  right  of  way  along 
said  Eagle  Branch  road;   that  for  24  years 
they  have  used  and  enjoyed  the  same  con- 
tinuously and  without  Interruption,  openly 
and  visibly,  and  claiming   the   same  as  a 
pilvate   right  of  gateway;   that  they   have 
worlced  npon  it  and  kept  the  same  In  repair 
without  objection  w  molestatlou  on  the  part 
of  the  defendants,  who  had.  made  two  small 
-changes  In  that  part  running  through  their 
own  land,  after  having  first  asked  for  and 
obtained  from  plaintiffs  permission  to  make 
them;    that  plaintiffs   have  no   other    way 
through  their  own  premises  to  the  public 
road;  that  this  easement  is  the  only  way  they 
own  by  which  they  can  have  access  to  the  pub- 
lic highway  to  mill,  to  market,  and  to  church, 
and  that  there  Is  a  public  school  house  on 
the  branch,  called  "Boyd's  School  House"; 
that  they  are  informed  that  there  was  a 
parol  agreement  between  defendants  and  tbe 
person  from  whom  defendants  bought  their 
land  that  this  way  and  easement  was  to  re- 
main open  and  unobstructed  by  defendants; 
that  on  the  Ist  day  of  June,  1892, .  defend- 
ants conspired  together  to  lidure  and  annoy 
plaintiffs  by  preventing  their  use  of  this 
passway,  and  to  that  end  put  trees  and  oth- 
er obstructions  across  the  same,  closed  and 
locked  the  gates,  and  refused  to  open  them 
or   to   penult  plaintiffs    to    pass   through, 
though  they  were  often  requested  to  do  so,— 
by  all  which  plaintiffs  are  greatly  damaged 
and  annoyed;  praying  for  the  injunction  al- 
ready   mentioned    as    temporarily    granted, 
and   for  general  relief.     Such   Is  the  sub- 
stance of  the  bill,  with  the  order  in  which 
the    facts  are  set  forth  slightly   changed. 
Some  defects  are  obvious,  such  as  the  alle- 
gation made  on   information  alone,   which 
plaintiffs,   perhaps,   did   not  believe   to  be 
true.     The  plaintiffs,  however,  could  to  ad- 
vantage have  made  the  location  and  title 
of   their  own  lands  more  definite  and  ex- 
plicit, bnt  I  shall  take  for  granted  that  some 
of  these  facts  sufflciently  set  forth  make  out 
a.  prima  facie  case,  two  circuit  Judges  hav- 
ing 80  held,  and  nothing  to  the  contrary  be- 
ing claimed  in  defendants'  brief. 

1.  As  to  the  public  right  of  way.  I  can 
8ca.rcely  think  of  anything  a  private  right 
of  way  would  be  likely  to  emteaee  beyond 
a.  public  one  while  the  latter  one  lasted;  yet 
it  is  easy  to  see  that  the  two  are  not  neces- 
sarily inconsistent,  and  that  the  former  may 
t>e  coexistent  with  the  latter,  and  so  it  has 
been  held.     Browulow  v.  Tomliusou,  1  Man. 


ft  6.  481.  The  proof  shows  that  It  has  been 
used  as  a  way  continuously  by  the  public 
In  the  sense  of  any  and  all  who  saw  flt  to 
pass  over  It,  and  for  00  years  or  more,  going 
back  to  a  time  when  all  these  lands  were 
In  a  state  of  nature,  uncleared  and  unf  enced. 
When  the  tract  of  24  acres  was  first  fenced 
and  gates  put  across  tiie  road  does  not  ap- 
pear, but  It  does  appear  that  it  was  not  done 
for  the  purpose,  and  did  not  have  the  effect,  ' 
of  putting  a  stop  to  Its  me;  but  the  erection 
of  the  gates  without  leave  of  the  county  couit 
tends  to  show  that  It  was  not,  or  at  least  was 
not  regarded  as,  a  county  read.  It  does  not 
appear  that  It  was  ever  a  thoroughfare.  It 
la  now,  and  has  long  been,  only  a  col  de  sac 
a  mile  or  so  long,  opening  out  into  the  high- 
way after  passing  through  the  land  of  de- 
fendants. Augustus  GwUm  became  the  own- 
er of  the  land  In  1638,  and  this  was  a  public 
passway  then,  and  has  been  ever  since.  He 
sold  to  plaintiff  Taylor  and  his  father  where 
the  former  now  resides,  and  It  was  the  agree- 
ment that  plaintiff  was  to  have  the  right  to 
use  this  road  as  an  outlet  to  the  public  road, 
but  there  was  no  evidence  in  writing  of  such 
agreement  or  of  such  sale.  Gwlnn  after- 
wards sold  and  conveyed  the  24  acres  to  de- 
fendants, who  knew  of  this  public  passway, 
and  agreed  to  leave  it  open,  but  there  was 
no  reservation  thereof  in  the  deed  or  any 
contract  to  that  effect  in  writing.  This,  to- 
gether with  such  long  user,  is  the  evidence 
of  dedication  to  tiie  public  of  this  right  of 
way.  No  acceptance  thereof  by  the  county 
court  appears,  and  it  must  be  taken  that 
none  was  ever  made,  as  the  county  court 
■peaks  only  by  record.  It  has  long  bean  the 
settled  law  in  this  state  that  the  mere  user 
of  a  road  by  the  public,  tor  however  long  a 
time,  will  not  make  it  a  public  read.  Da 
the  contrary,  the  mere  permission  by  the 
owner  of  the  land  to  the  public  to  pass  over 
the  road  is,  without  more,  to  be  regarded  as 
a  license  revocable  at  his  pleasure.  A  road 
dedicated  to  the  public  must  in  some  way, 
directly  or  by  inference,  be  accepted  by  the 
county  court  upon  its  records  before  it  can 
become  a  public  county  road.  This  may  be 
done  by  laying  It  off  Into  precincts  or  road 
districts,  by  appointing  for  it  an  overseer 
or  surveyor,  or  by  any  act,  formal  or  iu- 
formal,  showing  plainly  that  it  claims  and 
treats  the  road  as  a  public  one  And  if,  after 
notice  of  such  claim,  the  owner  of  the  soil 
permitted  the  road  to  be  passed  over  for  any 
time,  the  road  might  well  be  inferred  to  be  a 
public  road.  See  Brander  v.  Justices  of 
Chesterfield,  5  Call,  548;  Clarke  v.  Mayo,  4 
Call,  374;  Com.  v.  Kelly  (1851)  8  Orat.  632; 
Ball  T.  Cox,  29  W.  Va.  407.  1  S.  E.  C73.  It 
Is  true  that  section  31.  c.  43,  of  the  Code,  by 
change  of  language  made  in  1S81,  now  reads 
as  follows:  "Every  road  •  •  *  nsed  and 
occupied  as  a  public  road  *  *  '  *  shall  in 
all  courts  and  places  be  taken  and  deemed  to 
be  a  public  read  •  •  •  whenever  the  es- 
tablishment thereof  as  such  may  come  In 
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question;"  yet  the  court  has  beld  that  this 
ineaDS  used  and  occupied  under  the  sanction 
of  the  county  court  in  some  way  expressed. 
See  Ball  t.  Cox,  20  W.  Va.  407,  1  S.  E.  673; 
Talbott  V.  King,  32  W.  Va.  6,  9  S.  E.  48; 
Yates  V.  Town  of  West  Grafton,  33  W.  Va. 
507,  11  S.  E.  8;  People  v.  Underhill,  144 
N.  Y.  316,  39  N.  E.  333.  Tbis  doctrine  and 
this  construction  of  tbis  statute  find  tbeir 
reason  and  justification  in  tl>e  following 
facts:  In  this  country,  new  and  sparsely  set- 
tled as  it  is,  passways  run  here  and  there, 
used  more  or  less  during  more  than  a  life- 
time of  one  generation  with  the  silent  per- 
mission of  the  owners  of  the  land,  but  with- 
out the  faintest  intent  on  their  part  to  dedi- 
cate, or  thought  that  they  were  thereby  dedi- 
cating, a  right  of  way  to  the  public.  In  con- 
templation of  our  law  of  county,  police,  and 
economy,  there  can  be  no  coun^  road  which 
is  not  in  some  way  committed  to  the  care  and 
superrlslon  of  some  road  surveyor,  whose 
duty  it  is  to  see  that  It  is  kept  open  and  free 
from  obstruction.  Is  the  county  court  to  be 
held  liable  In  damages  to  any  person  who 
has  sustained  an  injury  In  person  or  prop- 
erty by  reason  of  a  road  being  out  of  repair 
which  It  has  never  in  any  way  accepted  or 
recognised  as  a  public  county  road  or  caused 
to  be  occupied  as  such  by  its  road  officers? 
See  section  53,  c.  43,  of  the  Ck>de.  But  the 
question  remains,  have  the  plaintiffs  shown 
themselves  to  have  a  private  right  of  way? 
Tbis  Is  quite  a  different  tblug,  not  only  in  its 
nature  and  extent,  but  hi  the  methods  of  its 
creation  and  the  evidence  of  its  existence. 
It  falls  under  the  bead  of  an  easement,  an 
incorporeal  right,  is  of  many  varieties  and 
with  various  characteristics,  according  to  its 
own  peculiar  facts,  which  need  not  be  no- 
ticed here  or  discussed  further  than  they  are 
brought  Into  question'  by  this  record. 

2.  It  is  claimed  that  plaintiffs  have  a  right 
of  way  through  defendants'  land  of  necessity, 
A  way  of  necessity  arises  as  an  Incident  to 
a  grant  of  land  surrounded  wholly  by  that 
of  the  grantor,  when  otherwise  the  land 
granted  would  not  be  accessible  and  the 
grantee  would  derive  no  benefit  from  the 
grant.  It  Is  an  instance  of  the  maxim  that 
one  is  always  understood  to  Intend,  as  an 
incident,  to  grant  whatever  Is  necessary  to 
give  effect  thereto  which  Is  in  the  grantor's 
power  to  bestow.  2  Minor's  Inst.  20;  Rog- 
erson  v.  Shepherd,  33  W.  Va.  307,  10  S.  B. 
632;  Nichols  v.  Luce  (1834)  24  Pick.  102; 
6  Rob.  Prac.  804.  But  these  plaintiffs  do  not 
allege  in  their  bill  that  they  acquired  their 
lands  by  purchase  or  conveyance  from  Au- 
gustus Gwinn  or  from  any  other  person,  but 
simply  say  that  they  are  the  owners  of  the 
land  on  which  they  reside,  without  alleging 
when,  bow,  or  from  whom  they  acquired  title 
thereto.  By  their  evidence  they  make  out 
a  very  clear  case  of  inaccessibility  Into  their 
homes,  and  out  to  the  mill,  market,  church, 
and  courthouse  and  highway,  without  using 
tbe  road  in  controversy;  such  a  case  of  ne- 


cessity as  the  county  court  would  not  hesi- 
tate to  relieve  them  from  by  making  it  • 
public  road  if  addressed  to  that  body  (Lewis 
V.  Washington,  5  Grat  265),  but  tbey  pro- 
duce no  competent  proof  here  that  tbeT  have 
any  title  at  all  to  tbeir  lands  excepi  their 
actual  possession,  which  makes  them  prima 
facie  owners  in  fee,  sufficient  perhaps,  for 
the  purposes  of  this  case  in  otber  aspects, 
but  certainly  giving  us  no  clue  as  to  bow  cr 
why  they  own  this  way  as  a  way  of  neces- 
sity. They  also  claim  title  to  tbla  way  by 
prescription.  This  right  Is  fully  set  forth 
In  tbeir  bill  and  clearly  made  out  by  the 
proof.  Augustus  Gwinn,  wbile  he  was  still 
tbe  owner  of  the  24  acres  at  tbe  mouth  of 
Eagle  branch,  agreed  verbally  that  plaintiff 
Taylor  and  tbe  others  living  on  tbe  branch 
should  have  the  use  of  tbe  road  in  dispute 
as  an  outlet  to  tbe  public  road.  Truebeart  r. 
Price  (1811)  2  Mun.  468;  McKlnEle  v.  Elliott 
an.;  1890),  24  N.  B.  965.  Under  this  claim 
of  right,  and  thus  claiming  it  as  tbeir  own. 
they  have  visibly  and  continuously  used  and 
enjoyed  this  passway  without  interruption 
for  more  than  20  years,  working  it  and  keep- 
ing it  in  some  sort  of  repair  during  all  that 
period,  with  tbe  help  of  some  of  the  defaid- 
ants  who  resided  on  it  where  it  runs  throng 
their  own  land.  By  such  adversary  user  tor 
that  period  of  time  they  acquired  a  right  to 
the  unobstructed  use  of  said  way.  Rogerson 
V.  Shepherd,  33  W.  Va.  307,  10  S;  E.  C32; 
Stokes  V.  Upper  Appomatox  Co.  (1831)  3 
Leigh,  318;  Coalter  v.  Hunter  (1826)  4  Rand. 
58.  If  such  is  the  right  of  the  plaintiffs,  no 
question  is  made  that  tbis  is  their  proper 
remedy;  In  fact,  their  only  plain,  adequate, 
and  complete  remedy,  seeing  that  it  is  tbe 
unobstructed  use  of  the  road  they  are  after, 
and  not  damages  for  the  obstruction  of  it 
Therefore  the  decree  of  September  15,  1S93, 
complained  of,  must  be  set  aside,  and  the 
temporary  injunction  awarded  on  tbe  23d 
day  of  July,  1892,  be  made  perpetuaL 


TRICE  T.  CHESAPEAKE  &  O.  RT.  CO. 

(Supreme  CJourt  of  Appeals  of  West  Virginia. 

March  27,   1895.) 

Ejection  of  Passekobr — Mistake  ik  Ticebt  bt 
Agext — Damages. 

1.  By  mistake,  a  ticket  agent  selling  a  mile- 
age ticket  good  for  one  year  stamm  npon  it.  as 
the  date  of  issne,  4th  March,  1S92,  instead  of 
1893.  The  passenger  tenders  it  on  24th  April 
1893.  in  payment  of  fare,  but  it  is  refused,  and 
he  ejected  for  nonpayment  of  fare.  The  passen- 
ger can  regover  damages. 

2.  By  mistake  a  ticket  agent  selling  a  mile- 
age ticket  good  for  one  year  from  issue  stamps 
upon  it,  as  the  date  of  issue,  4th  March,  1892.  in- 
stead of  1893,  and  after  the  figures  189-  writes 
the  figure  3,  making  the  date  of  the  expiration  of 
the  book  4th  March,  1893,  and  then  corrects  the 
latter  mistake  by  writing  over  the  3  the  fizu'e 
4,  making  it  read  1894,  not  correctinR  the  ISOi 
On  2-lth  April,  1893,  the  bolder  tenders  this  b<x>k 
in  payment  of  faie,  but  it  is  rejertej  as  out  of 
date,  and  he  is  ejected  from  the  train,  after  ex- 
plaining to  the  collector  that  the  aguut  had  made 
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thp  mistake,  and  he  nad  himself  not  altered  the 
ticltet,  and  aslcin;;  that  the  collector  wait  until 
the  train  reached  Huntington,  where  the  book 
was  sold,  so  that  the  collector  would  be  satisfied 
that  the  book  had  not  been  fraudulently  altered; 
and  the  collector  made  no  inquiry  at  any  of  sev- 
eral telegraph  stations  of  the  railroad  company 
as  to  it.  Toe  passenger  can  recover  damages  of 
the  coDjpany. 

3.  Where  the  case  is  one  of  indeterminate 
damages,  and  the  law  gives  no  s^'ific  rule  of 
rompensation,  the  decision  of  the  jury  upon  the 
amount  of  damages  is  generally  conchisiTe,  unless 
the  amount  is  so  large  or  small  as  to  induce  the  be- 
lief that  the  jury  was  influenced  by  passion, 
partiality,  corruption,  or  prejudice,  or  misled  by 
some  mistaken  view  of  the  case;  but,  if  so  ex- 
cessive as  to  induce  such  belief,  It  will  be  set 
aside. 
(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Cabell  county. 

Action  by  R.  C.  Trice  against  the  Chesa- 
peake &  Ohio  Railway  Company.  Plaintiff 
had  judgment,  and  defendant  brings  error. 
AlHrmed. 

Simms  &  Enslow,  for  plaintiff  In  error.  B. 
TV.  Wilson,  for  defendant  In  error. 


BRANXON,  J.  Trice  sued  the  Chesapeake 
&  Ohio  Railway  Company,  In  Cabell  county, 
for  damages  for  his  ejectment  from  a  train, 
and,  on  demurrer  to  evidence,  recovered 
Judgment  for  ?3.j(),  and  the  defendant  brought 
the  case  here.  The  facts,  in  sliort,  are  as 
ftdlows:  Trice  boarded  a  passenger  train  on 
the  24th  of  April,  1803,  at  Charleston,  to  go 
to  Huntington.  He  had  a  mileage  ticket  Is- 
sued for  1,000  miles,  having  remaining  un- 
used coupons  for  40  miles'  travel.  These  tick- 
ets are  good  for  one  year  from  issu&  This 
one  had  stamped  upon  it  as  date  of  Its  Issue 
March  4,  1892.  For  date  of  expiration  there 
TFcre  printed  on  It  the  figures  189-,  to  be  filled 
out  with  the  particular  year  of  issue;  and 
there  was  Inserted  In  ink,  with  the  pen,  the 
figure  3,  making  the  date  of  expiration  4th 
March,  18»3;  but  over  the  8  was  written  with 
pen  and  ink  the  figure  4,  making  the  expira- 
tion, considering  the  figure  4  as  the  right 
one,  and  disregarding  the  figure  3,  4th  March, 
1884.  The  question  Is,  when  was  this  ticket 
issued?  When  fare  was  demanded.  Trice 
gave  the  collector  this  mileage  ticket  as  pay- 
ing 40  miles'  fare,  and  50  cents  In  money, 
vrbich  the  collector  accepted,  and  passed  on, 
saying  that  there  was  some  change  coming 
to  Trice,  which  he  would  hand  him.  The  col- 
lector soon  returned,  saying  to  Trice  that  bis 
ticket  was  not  good,  because  out  of  date. 
When  the  dates  on  the  ticket  were  called  to 
bis  attention.  Trice  Insisted  that  the  ticket 
XV&3  good;  that  be  had  purchnsed  it  at  the 
Huntington  office  4th  March,  1S03,  and  that 
the  stamp  of  1802  as  the  date  of  purchase 
was  a  mistake  In  the  agent  who  sold  it  to 
Iilm;  that,  even  though  the  stamp  gave  the 
date  1892  for  ity  piu-chase,  still  the  date  of 
expiration  on  the  ticket  was  1894.  Where- 
upon the  collector  said:  "That  won't  help 
you  any.  That  four  has  been  made  there 
since   you    bought   the    ticket.    You    have 


changed  that  three  to  a  four.  I  won't  ac- 
cept it"  Trice  still  Insisted  upon  the  cor- 
rectness and  validity  of  the  ticket,  and  said. 
If  there  was  any  mistake,  it  could  be  rectified 
at  Huntington,  and  the  collector  would  there 
find  out  that  it  was  genuine  and  correct,  to 
which  the  collector  replied  that  he  did  not 
have  to  go  to  Himtlngton  to  ascertain  about 
it,  and  that  he  would  have  to  put  Ti-lce  off, 
and  told  bim  to  get  off  at  next  stop.  Trice 
did  not  get  off  at  the  next  stop,  Spring  Hill; 
and,  after  the  train  left  Spring  Hill,  the  col- 
lector said  to  Trice  that  he  would  have  to 
pay  fare  or  get  off  the  train,  and  handed  him 
back  the  mileage  book  and  50  cents.  Then 
the  conductCHT  came  to  him,  inspected  the 
book,  said  the  collector  was  right  in  rejecting 
It,  and  Trice  would  have  to  get  off  at  St. 
Albans,  which  he  did  under  protest,  still  de- 
manding right  of  passage. 

Was  the  mileage  ticket  still  good  for  40 
miles'  travel?  That  depends  on  whether  it 
was  Issued  In  1802  or  1898,  and  this  depends 
on  whether  the  stamp  date,  4th  March, 
1892,  was  a  mistake  as  to  the  year,  or  was 
right,  and  the  figure  4,  written  over  the 
figure  3  In  its  date  of  expiration,  was  wrong- 
fully put  there  by  forgery.  Trice  swears  he 
purchased  the  ticket  4th  March,  1893,  and 
that  he  did  not  put  the  figure  4  in  the  date 
of  expiration,  but  that  the  agent  at  Hunting- 
ton did.  There  is  no  evidence  to  the  contrary; 
and,  even  if  we  were  not  deciding  the  case 
on  a  demurrer  to  evidence,  we  would  be  re- 
quired to  say  that  the  facta  are  as  Trice 
states  them;  but  the  more  certainly  and 
plainly  that  is  our  duty  under  principles  gov- 
erning us  upon  a  demurrer  to  evidence. 
Where  is  the  registry  kept  at  the  Huntington 
office,  if  any  was  kept,  showing  sales  of 
mileage  books  by  date  and  number?  Where 
the  agent  who  sold  this  book?  They  are  ab- 
sent, and  their  absence  unaccounted  for.  No 
alteration  in  the  ticket  Is  shown.  We  must 
consequently  say  that  the  stamped  date  of 
Issue  Is  a  mistake  of  the  selling  agent,  as  also 
the  date  of  1803  for  expiration  a  mistake,  and 
that  he  discovered  it,  and  corrected  It  by 
writing  the  figure  4  over  the  figure  3  in 
date  of  expiration,  and  omitted  to  change  the 
1892  in  date  of  Issuance.  It  does  seem 
strange  that  the  selling  agent  would  retain 
as  late  as  4th  March,  1893,  the  old  stamp  of 
1^92,  and  still  more  that  he  would  put  1893 
in  date  of  expiration  if  the  book  was  issued 
in  1893,  making  two  mistakes.  Did  this  hap- 
pen only  in  the  case  of  this  ticket?  How  did 
it  happen?  We  do  not  know.  But  the  evi- 
dence shows  mistaken  date  of  Issuance.  The 
collector  could  not  say  that  the  date  1892 
in  date  of  issue  was  infallibly  right,  and 
that  the  date  1894  in  date  of  expiration  was 
wrong,  unless  the  latter  was  forgery.  In- 
deed, the  fact  that  the  figure  4  was  written  in 
Ink  over  the  figure  3  would  indicate  that  the 
1892  was  erroneous  and  1894  right,  unless 
forged,  and  the  Ink  of  the  figures  3  and  4  and 
in  other  parts  seems  the  same,  and  the  4 
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In  day  of  month  made  like  the  4  In  the 
year  1894.  Thus,  the  passeuger  bad  a  lawful 
ticket,  and  was  wrongfully  ejected.  There 
is  nothing  forbidding  oral  evidence  to  show 
mistake  in  date.  The  mileage  book  is  a  con- 
tract, but,  under  the  rule  that  error  in  mere 
date  may  be  shown,  I  take  it  the  true  date 
can  be  shown.  The  defense  is  only  that  the 
collector  acted  under  a  rule  of  the  company, 
directed  to  collectors,  saying  that  "a  ticket 
bearing  any  evidence  of  alteration  or  erasure 
should  not  be  accepted  for  imssage,  unless  col- 
lectors are  satisfied  that  the  same  has  been 
done  in  ignorance  and  contrary  to  instruc- 
tions by  agent  who  sold  the  ticket."  That  Is 
good  between  company  and  collectors;  but 
can  it  destroy  the  right  of  a  passenger  under 
a  ticket  which  in  fact  has  not  been  mutilated 
or  changed?  Suppose  the  collector  should 
find  marks  of  mutilation  or  alteration  when 
a  court  should  find  none.  Would  the  rights 
of  the  party  be  defeated  in  a  court  by  the 
decision  of  the  collector?  The  rule  is  pru- 
dent; but  If  an  instance  of  its  application  Is 
one  of  misapplication  or  error,  and  thereby 
one  guilty  of  no  fault  is  injured,  the  com- 
pany, like  others,  must  answer  for  the  con- 
sequence of  its  action  or  the  mistakes  of  its 
agents,  though  well  meant  This  ticket  was 
apparently  good,  or,  at  least,  as  apparently 
good  as  apparently  bad;  more  apparently 
good  than  bad. 

In  the  McKay  Case,  34  W.  Va.  65,  11  S.  E. 
737,  we  held  that  where  a  railroad  company 
agreed  to  sell  a  ticket  for  passage  between 
-certain  points,  but  by  mistake  wrote  the 
ticket  for  passage  to  other  points,  the  pas- 
senger could  not  ask  passage  where  the 
ticket  did  not  carry  him,  it  being  apparently 
not  good  for  the  passage  demanded;  and  the 
passenger  leaving  the  car,  at  the  command 
of  the  conductor,  but  without  force,  could 
not  sue  in  tort,  but  must  sue  for  breach  of 
contract  by  the  company  in  agreeing  to  cai^ 
ry  him  that  passage,  and  falling  therein  by 
not  giving  him  tlie  ticket  conti-acted  for. 
That  case  was  confessedly  somewhat  close, 
but  I  still  think  it  was  rightly  decided,  and 
sustained  by  cases  of  eminent  authority. 
There  the  ticket  showed  nothing  for,  and  all 
against,  the  right  of  the  passenger  to  the 
ride,  which  he  claimed,  and  was  transpar- 
ently not  good, — a  mere  blank  or  nullity  as 
to  the  ride  claimed;  while  here  it  is  appar- 
ently good,  more  apparently  good  than  bad, 
and  turning  out  in  the  end  to  be  good. 
There  is  a  difference,  though  it  cost  reflec- 
tion to  see  it.  In  this  case  I  go  upon  the 
theory,  which  I  think  is  correct,  that  the 
plaintiffs  grievance  is  not  a  breach  of  con- 
tract in  agreeing  to  sell  him  a  ticket  for  a 
certain  passage,  and  giving  him  a  wrong 
ticket,  as  in  the  McKay  Case,  but  In  the  fact 
that  he  had  a  ticket  entitling  him  to  go  to 
Huntington  as  he  demanded,  and  in  its 
wrongful  rejection  and  his  expulsion.  He 
liad  a  ticket  turning  out  ultimately  to  have 
heen  good  from  the  start    The  confusion  as 


to  date  arising  from  the  agent's  error,  with- 
out fault  in  the  passenger,  does  not  change 
its  validity.  In  Railroad  Co.  v.  Rice,  64  Md. 
03, 21  AtL  87,  a  party  had  a  ticket  for  a  round 
trip  contaioing  two  coupons,  one  each  way: 
and  the  conductor  tore  off  the  wrong  one, 
and  left  the  other  one  with  the  passenger 
for  return,  and  the  conductor  on  the  return 
ejected  him,  and  he  recovered.  He  had 
bought  a  ticket  good  on  its  face,  and  the 
mistake  of  the  conductor  could  not  cliange 
it  His  rights  depended  on  Us  ticket  good 
from  the  first  as  issued,  not  on  the  cr>n- 
ductor's  error.  So  In  Railroad  Co.  ▼.  Fix. 
8S  Ind.  381,  where  conductor  tore  off  wrong 
coupon  in  round-trip  ticket  This  passenger. 
Trice,  made  explanation  as  to  the  ticket  to 
the  collector,  and,  what  showed  his  good 
faith,  asked  the  collector  to  wait  till  they 
got  to  Huntington,  where  any  mistake  could 
be  corrected.  This  was  a  reasonable  proiM>- 
sition  no  doubt  In  Hufford  t.  Railroad  Co. 
(iliph.)  81 N.  W.  544,  it  was  held  that  where 
an  agent  bad  made  a  mistake  in  selling  a 
ticket  the  conductor  ought  to  rely  on  the 
passenger's  statement  as  true,  until  found 
to  be  untrue,  without  regard  to  words,  fig- 
ures, or  other  maiks  on  the  tidcet  and  the  com- 
pany was  held  liable  for  ejection.  And  then 
this  was  a  train  stopping  at  all  the  stations, 
nearly  a  dozen,  between  Charleston  and 
Huntington,  and  many  of  them  telegraph  sta- 
tions, so  that  the  collector  could  have  ascer- 
tained about  the  ticket  by  inquiry  of  the 
Huntington  oflBce  without  coat.  He  took  no 
steps  to  ascertain  the  truth,  but  assumed  a 
forgery  on  Trice's  part 

Is  the  amount  of  damages  found  excessive? 
While,  from  the  first  I  have  had  no  doubt  of 
the  plaintiff's  right  to  recover,  my  incllua- 
tlon  was  to  think  that  the  jury  had  Imposed 
too  heavy  a  hand  on  the  company,  and  com- 
pensated Trice  beyond  any  barm  Oir  loss  he 
suffered.  Not  a  finger  was  laid  upon  him  to 
force  him  from  the  train,  but  he  got  off  of  his 
own  action,  under  protest  It  does  mot  ap- 
pear that  he  suffered  from  weather.  He  got 
off  at  a  regular  station.  It  Is  not  shown  t&at 
he  was  greatly  delayed,  or  lost  anything 
thereby.  He  says  he  liad  important  business 
in  Huntington,  but  what  or  whether  he  lost 
anything,  he  does  not  say.  There  Is  no  evi- 
dence tliat  he  was  exposed  to  public  humili- 
ation, or  that  what  was  said  was  heard  by 
other  passengers.  The  appearance  of  the 
ticket  might  well  suggest  a  doubt  to  the  con- 
ductor. Where  a  passenger  is  wrongfully 
ejected  from  a  train  by  a  conductor  for  non- 
payment of  fare,  in  good  faith,  in  execution 
of  the  rules  of  the  company,  as  he  8uppo>«s. 
without  malicious  intent  or  circumstances 
of  indignity  or  Insult,  without  force,  there 
ought  not  to  be  heavy  or  exemplary  dam- 
ages, but  only  such  as  compensate  actual  !'>('& 
Railroad  Co.  v.  Guinan,  47  Am.  Rep.  279; 
Fitzgerald  v.  Railroad  Co.,  50  Iowa.  TU;  Car 
Co.  V.  Reed,  75  111.  123.  But  here  the  col- 
lector charged  upon  Trice  the  crime  of  fo^ 
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gery,  and,  where  eiroumstances  ot  iiunilt 
and  indignity  attend,  tliat  fact  may  be  con- 
sidered fairly  by  a  Jury  in  estimating  dam- 
ages. In  Railroad  Co.  v.  Fix,  sapra,  where 
the  7erdict  was  $G0O,  a  distlngulsbing  fea- 
ture was  tile  conductor's  charge  that  plain- 
tiff wanted  to  cheat  the  company.  This  is 
a  matter  considered  everywhere.  But  as  is 
said  in  3  Suth.  Dam.  |  953:  "In  actions  for 
personal  injuries,  and  in  cases  generally 
where  there  is  no  fixed  legal  rule  of  com- 
pensation,, the  theory  of  the  law  is  that  the 
decision  of  the  Jury  Is  conclusive,  unless 
they  have  been  misled,  or  their  verdict  has 
beeo  influenced  by  corruption,  passion,  or 
prejudice  Unless  the  Verdict  finds  an 
amount  so  out  of  proportion  to  the  actual 
injury  aa  to  evince  such  misleading,  or  the 
pi-eaence  of  some  malign  Infiuence,  it  will  be 
susitained,  aHbough  it  may  materially  differ 
from  the  Judgment  of  the  court  But  if  the 
amonnt  of  the  verdict  so  far  exceeds  or  falls 
short  of  what  to  the  court  appears  to  be  Just 
€ouii)eB8ath>n  as  to  induce  the  belief  that 
the  jury  have  not  given  the  case  a  fair  and 
dispassionate  consideration,  it  will  be  set 
aside."  Our  own  authorities  are  the  same, 
and  in  such  cases  bold  that  the  finding  of 
the  Jury  governs,  unless  so  excessive  as  to 
Induce  the  belief  that  it  was  governed  by 
partiality,  corruption,  or  prejudice,  or  misled 
by  some  mistaken  view  of  the  merits  of  the 
case.  Farish  &  Co.  v.  Iteigie,  11  Grat  687; 
Pegram  v.  Storta,  31  W.  Va.  220,  6  S.  a  485; 
Boster  V.  RaUway,  36  W.  Va.  318,  15  S.  Q. 
^X;  Sheets  v.  Railroad  Co.,  39  W.  Va.  475, 
20  S.  E.  066.  Under  these  principles,  we 
cannot  interfere  with  the  amount  found.  In 
a  note  to  Railroad  Co.  v.  Guiuan,  13  Am.  & 
Edk.  R.  Cas.  41,  are  collected  eases  In  which 
verdicts  have  be^t  held  excessive  for  ejec- 
tion of  passengers  and  others  where  large 
verdicts  have  been  sustained,  but  they  af- 
ford no  certain  guide.  Certainly,  where  the 
conductor  is  honestly  executing  bis  duty, 
though  he  Is  mistaken,  and  there  is  no  force, 
insult,  or  harsh  treatment,  the  finding  ought 
to  be  only  compensatory,  not  punitive  and 
heavy.  We  think  this  verdict  heavy,  but  we 
hesitate  to  Interfere  with  the  finding  of  the 
Jury.    Affirmed. 


UNION  TRUST  GO.  v.  McCLELLAN. 

(Supreme  Court  of  Appeals  of  Wdst  Virginia. 

April  3,  1805.) 

ACTIOX  —  ACCOMM0DA.T1ON    NoTB   —  Bt'BDB!!    Of 
PsOOr — CON'SIDEKATIOX  OF  PLEDGE— EVI- 
DENCE—PrKSUMPTIONS. 

1.  Where  it  is  shown  in  evidence  that  a  cpr- 
taln  ncgctiable  promisaorr  note  was  made  and  de- 
livered to  the  payee  at  hia  instance,  and  for  his 
Accommodation  for  a  specific  purpose,  and  that 
such  payee,  without  the  knowledge  or  consent  of 
the  Biaker,  used  such  note  for  a  different  pnr- 
pooe,  the  burden  is  on  the  holder  of  sach  note  to 
Uiow  that  he  received  it  in  the  ordinary  course  of 
t>usinos8,  before  maturity,  for  value,  without  no- 
tice of  it«  wrongful  misuse  by  the  payee,  t>efore 
he  can  reco\  er  from  the  maker. 
T.21s.E.no.lS — 65 


2.  A  pre-oxisting  debt  is  not  sach  valuable 
consideration  as  will  protect  the  holder  of  a  nego- 
tiable note  wrongfully  pledged  as  collateral  se- 
curity by  the  payee. 

3.  Where  the  harden  is  on  a  party  to  a  suit 
to  prove  a  material  fact  in  laane,  the  failure,  with- 
out excuse,  to  produce  an  important  and  neces- 
sary witness  to  such  fact,  raises  the  conclusive 
presumption  that  such  witness'  testimony,  if  in- 
troduced, would  be  adverse  to  the  pretensions  of 
such  party. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Mercer  county. 

Action  on  a  note  by  the  Union  Trust  Com- 
pany against  J.  L.  McClellan.  Defendant 
had  Judgntent,  and  plaintiff  brings  error. 
Afllrmed. 

Johnston  &  Hale,  for  plaintiff  in  error.  A. 
W.  Reynolds,  for  defendant  In  error. 

DENT,  J.  A  suit  brought  by  the  Union 
Trust  Company  against  J.  It.  McClellan  on 
a  certain  promissory  note.  In  the  circuit  court 
of  Mercer  county,  resulted,  on  the  24th  day 
of  February.  ISM,  in  a  Judgment  for  the 
defendant,  from  which  the  plaintiff  obtaluEd 
a  writ  of  error,  and  here  relies  on  the  follow- 
ing pndix  and  argumentative  assignment,  to 
wit:  "First.  The  court  erred  In  permitting 
the  defendant  to  read  as  evidence  to  the  Jury 
the  deposition  of  Wm.  B.  Reed,  over  the  ob- 
jections of  the  plaintiff.  This  deposition  was 
wholly  ImmatMlal  and  irrelevant.  This  suit 
was  brooght  upon  a  note  negotiable  under 
the  laws  of  the  state  of  Pennsylvanhi.  The 
plaintiff  was  the  owner  thereof,  having  taken 
it  for  value,  and  this  deposition  undwtakes 
t»  explain  the  circumstances  under  wbich  It 
was  executed  by  the  defendant  to  the  said 
Wm.  B.  Reed,  the  payee  thereof.  Sectmd. 
The  said  circuit  court  erred  In  permitting 
the  defendant  to  testify  before  the  Jury  in 
esphination  of  the  circumstances  under 
which  he  executed  the  said  negotiable  note 
to  the  said  Wm.  B..  Reed,  over  the  objection 
of  the  plaintiff.  Third.  The  court  erred  in 
permitting  the  d^eodant  to  testify  to  the 
Jury  why  the  said  Reed  proposed  to  give  to 
the  said  defoidant  COO  shares  of  stock  In  tlie 
Fottrell  I.  W.  C.  Company,  over  the  objection 
of  the  plaintiff.  This  was  whoUy  Irrelevant 
and  immaterial,  and  tended  to  lead  away 
the  mind  of  the  Jury  from  the  issue  in  the 
case.  Fourth.  The  court  erred  in  permitting 
the  defendant  to  testify  before  the  Jury  as 
to  the  opportunity  that  the  plaintiff  luul  to 
see  the  defendant  In  Philadelphia,  and  as 
to  the  number  of  times  they  passed  by  the 
plaintiff's  place  of  business  while  in  Phila- 
delphia, and  as  to  where  be  first  found  out 
that  the  nota  sued  on  in  this  case  bad  not 
been  used  according  to  the  contract  between 
him  and  the  said  Reed,  and  as  to  how  long 
it  was  before  the  first  action  was  brought 
on  said  note,  over  the  objections  of  the  plain- 
tiff. Fiftb.  The  court  erred  in  refusing  to 
strike  out  the  whole  of  the  examination  in 
chief  of  the  defendant  Sixth.  The  said 
court  erred  in  refusing  to  strike  out  the 
whole  of  the  detotdant's  evidence  in  this 
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CAse,  and  direct  the  Jury  to  find  a  rerdlet  for 
the  plaintiff,  because  it  presented  no  valid 
defense.  This  practice  was  approved  by  the 
court  of  appeals  of  this  state  in  the  case  of 
Spencer  v.  Rose,  28  W.  Va.  333.  Seventh. 
The  court  erred  In  permitting  the  defendant 
to  testify  to  the  jury  in  aur  rebuttal  that  t\e 
had  never  executed  the  note  referred  to  In 
the  deposition  of  D.  Howard  Foote,  read  In 
the  case  t>efore  the  Jury.  Eighth.  The  court 
erred  in  refusing  to  give  to  the  jury,  at  the 
Instance  of  the  plaintiff,  Instructions  Nos.  1, 
2, 3, 4,  and  5.  It  vras  clearly  error  in  the  court  in 
refusing  to  give  these  instructions,  especially 
so  as  to  No.  3.  There  was  evidence  In  the  case 
showing  that  the  note  sued  on  was  Indorsed  to 
the  plaintiff  by  the  payee.  Reed,  for  a  consid- 
ei'atiou,  and  there  was  evidence  showing  or 
tending  to  show  that  a  consideration  passed 
from  the  payee.  Reed,  to  J.  L.  McClcllan,  the 
maker  thereof,  and  there  was  evidence  tend- 
ing  to  show  that  Reed,  the  payee,  practiced 
a  fraud  upon  McClellan,  the  maker;  and  It 
Is  hard  to  conceive  why  the  court  rejected 
this  Instruction,  which  was  Intended  to  meet 
this  view  of  the  case.  Ninth.  The  court 
erred  in  giving  to  the  Jury  instruction  No.  1 
for  the  defendant.  This  was  clearly  errone- 
ous. It  garbles  the  facts,  and  violates  a 
tveli-established  principle.  It  put  prominent- 
ly before  the  Jury  parts  of  the  evidence,  and 
ignored  other  parts  of  the  evidence.  It  is 
long,  prolix,  and  hard  to  understand,  and 
does  not  propound  the  law  correctly.  Tenth. 
The  verdict  was  contrary  to  the  evidence  In 
the  case.  Wm.  B.  Reed  in  bis  deposition 
says  that  the  note  was  given  him  for  the  pur- 
pose of  having  It  d!scouute<I;  and  he  further 
said  in  his  deposition  that  said  n6te  was 
used  by  him  in  paying  for  stock  in  the  Fot- 
trell  1.  W.  C.  Company  for  the  defendant. 
The  whole  evidence  in  the  case  sliows  that 
the  note  sued  on  was  either  based  on  valua- 
ble consideration  to  the  defendant,  the  mak- 
er, or  that  it  was  an  accommodation  note, 
given  by  the  defendant  to  accommodate  his 
friend,  Wm.  B.  Reed,  and  in  either  event  the 
verdict  should  have  been  for  the  plaintiff." 

No  other  errors  were  assigned  at  the  bar, 
and,  as  none  are  apparent  from  the  record, 
after  careful  inspection,  it  must  be  presumed 
tliey  do  not  exist,  as  the  able  counsel  for  the 
plaintiff  would  not  have  overlooked  them. 

Tlie  four  Instructions  asked  for  plaintiff, 
and  refused,  areas  follows,  to  wit:  "Instruc- 
tion No.  2:  The  court  further  instructs  the 
Jury  that  if  they  believe  from  the  evidence 
In  this  case  that  the  note  sued  on  In  this 
case  was  made  and  delivered  by  the  defend- 
ant, McClellan,  to  Wm.  B.  Reed,  as  payee, 
for  the  personal  accommodation  of  said  Reed, 
and  with  the  understanding  that  the  said 
Reed  should  use  the  said  note  for  the  purpose 
only  of  paying  for  or  showing  to  the  stock- 
holders of  the  Fottrell  Insulating  Wire  Cable 
Company  that  500  shares  of  the  capital  stock 
of  said  company  had  been  paid  for  by  the 
said  defoidant,  or  the  said  defendant  and 


said  Reed  jointly;  and  the  Jury  shall  further 
believe  from  the  evidence  In  this  caao  that 
the  said  Reed,  with  said  understanaing. 
which  be  made  known  to  the  plaintiff  at  the 
time  he  negotiated  said  note  to  the  plaintiff. 
and  that  he  did,  before  the  maturity  of  s.tll 
note,  negotiate  the  same  to  the  plaintiff  for 
value  by  getting  the  money  thereon,  by  having 
the  same  discounted,  and  getting  the  monor. 
or  by  having  his  own  note  discounted,  and  at 
the  time  of  such  discount,  and  In  part  consii- 
eration  thereof,  he.  Reed,  deposited  :tbe  note  in 
suit  as  collateral  security,— then  the  Jutt 
should  find  for  the  plaintiff.  Instruction  No. 
8:  The  court  Instructs  the  Jury  that  If  they 
believe  from  the  evidence  in  this  case  that 
the  note  sued  on  in  this  ease  was  taken  by 
Reed,  the  payee,  for  valuable  consideration, 
and  that  the  said  Reed  indorsed  and  deliv- 
ered the  said  note  to  the  plaintiff  for  valna- 
ble  consideration,  then  the  plaintiff  has  the 
right  to  recovK'  on  said  note,  imless  they 
farther  believe  from  the  evidence  in  this 
case  that  the  said  Reed  procured  said  note 
from  the  defendant  through  fraud,  and  that 
the  plaintiff,  at  the  time  it  took  said  note, 
knew  of  said  fraud,  and  the  burden  of  prov- 
ing said  fraud  and  notice  is  on  the  defend- 
ant. Instruction  No.  4:  The  court  Instructs 
the  jury  that  if  they  believe  from  the  evi- 
dence in  this  case  that  the  note  sued  on  in 
this  case  was  made  by  the  defendant,  J.  L. 
McClellan,  to  W.  B.  Reed,  as  payee,  and  that 
said  note  was  macle  for  the  purpose  of  dis- 
count, and  that  the  said  Reed,  before  the  ma- 
turity of  the  said  note,  indorsed  and  deliv- 
ered the  same  for  value  to  the  plaintiff.  Union 
Trust  Company,  then  the  said  plaintiff  is  en- 
titled to  recover  in  this  case,  unless  the  Jury 
shall  believe  from  the  evidence  In  this  cas? 
that  the  said  note  was  obtained  by  the  sail 
Reed  from  the  said  McClellan  by  fraud,  and 
that  the  plaintiff  had  knowledge  of  such 
fraud  when  it  took  the  said  note  from  th? 
said  Reed;  and  the  burden  of  proving  frar.d 
Is  on  the  defendant.  Instruction  No.  5:  The 
court  further  instructs  the  Jury  that  if  they 
believe  from  the  evidence  In  this  case  that 
the  plaintiff  took  the  note  in  suit  before  its 
maturity,  for  valtie,  and  without  notice  of 
any  equities  (If  the  jury  from  the  evidence 
shall  believe  any  equities  existed)  between 
the  defendant,  McClellan,  and  W.  B.  Reed, 
the  payee  of  said  note,  then  the  plaintiff  is 
entitled  to  recover  In  this  case,  and  the  Jury 
should  so  find."  Indorsement  on  this  Instn;c- 
tlon  by  the  Judge  of  the  court:  "This  In. 
struction  is  refused  upon  the  ground  that  it 
is  abstract,  and  submits  to  the  Jury  questions 
of  what  equities  are,  and  tends  to  mislead 
knd  confuw  It,— the  Jury.    R.  O  M." 

The  Instruction  given  for  defendant  over 
objection  of  plaintiff  is  as  follows:  '•De- 
fendant's instruction  No.  1:  The  court  in- 
structs the  Jury  that  If  they  believe  from 
the  evidence  in  this  case  that  the  defendant, 
J.  Lu  McClellan,  made  and  delivered  to  W. 
B.  Reed,  payee,  the  note  sued  on  In  this 
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case,  that  It  mlgbt  be  indorsed  by  him,  said 
Reed,  and  delivered  to  the  Fottrell  Insulated 
Wire  Cable  Company  at   a  then  proposed 
meeting  of  the  stockholders  thereof,  in  or- 
der to   have   the   books  of   said  company 
show  that  said  McClellan  had  fully  paid  up 
for  five  hundred  shares  of  the  capital  stoclc 
of  said  company;  and  if  the  Jury  further 
believe  from  the  evidence  that  the  said  W. 
B.  Reed  had  agreed,  or  did  agree,  that  he 
would  give  said  five  hundred  shares  of  said 
capital  stock  to  said  McClellan  in  considera- 
tion of   certain   sales   that    McClellan    had 
made  for  said  Reed  of  Penn  placer  mining 
stock;  and  If  the  Jury  believe  from  the  evi- 
dence that  the  said  note  was  made  by  said 
McClellan  and  received  by  said  Reed  for  the 
purpose  aforesaid,  and  for  no  other  purpose, 
and  that  it  was  the  contract  and  agreement 
between  said  Reed  and  said  McClellan  at 
the  time  said  note  was  made  and  delivered 
that  said  note  should  be  used  for  said  pur- 
pose, and  none  other;  and  if  the  jury  fur- 
ther believe  from  the  evidence  in  this  case 
that  said  Reed  agreed  with  said  McClellan, 
at  the  time  of  the  making  and  delivery  of 
the  note  sued  on  in  this  case,  that  be,  said 
need,  would  pay  the  amount  of  said  note  to 
said  Fottreli  Insulated  Wire  Cable  Compa- 
ny, and  that  said  McClellan  should  not  pay 
the  same;  and  If  the  jury  farther  believe 
from  the  evidence  In  this  case  that  the  said 
W.  B.  Reed,  In  violation  of  his  said  contract 
-with  McCldlan,  instead  pf  using  said  note 
for  the  purpose  aforesaid,  indorsed  and  de- 
livered the  said  note  to  the  plaintiff  in  this 
case;  asd  if  the  jury  believe  from  the  evi- 
dence in  this  case  tliat  said  indorsement 
and  delivery  of  said  note  was  made  to  one 
M.  S.  Stokes  by  said  Reed,  that  said  Stokes 
was  at  that  time  the  treasurer  of  said  plain- 
tiCr,  the  Union  Ti-ust  Company,  and  was  au- 
tboHzed  to  act  for  said  plaintiff,  and  did  act 
for  it  in  said  negotiation,  and  received  said 
note  from  said  Reed  for  said  company,  and 
tbat  at  the  time  said  Stokes  so  received  said 
note  from  said  Reed  said  Stokes  knew  of 
tlie  specific  purpose  for  which  said  note  was 
executed,  and  the  facts  and  circumstances 
attending  its  making  and  delivery,  afore- 
said,—then  the  Jury  should  find  for  the  de- 
fendant in  this  case,  notwithstanding  they 
may   fuilher  believe   from  the  evidence  in 
tlie  case  that  the  plaintiff  paid  a  valuable 
consideration  to  said  Reed  for  said  note." 

The  facts  clearly  established  by  the  evi- 
dence are  as  follows:  W.  B.  Reed,  feeling 
bimself  under  obligation  to  the  defendant 
for  certain  services  rendered  by  the  latter  in 
disposal  of  certain  shares  of  stock,  agreed 
to  give  him  500  shares  of  stock  In  the  Fot- 
treli Insulated  Wire  Cable  Company;  and 
be  obtained  from  the  defendant  the  follow- 
ing note:  "»1,000.  Oct  21,  1889.  Ninety 
days  after  date  1  promise  to  pay  to  the  or- 
der of  W.  B.  Reed  at  the  •  •  *  one  thou- 
sand dollars,  without  defalcation:  value  re- 
ceived.   J.   L.  McClellan."    Indorsed:  "Fro- 


test  waived.     W.  B.     i 
rectors  of  the  compt     ' 
ised  defendant  was 
would  pay  for  the  s 
take  up  the  note, 
took  said  Bote,  whic 
the  laws  of  Pennsyl-    i 
ing  being  PhlladelpI 
same  to  the  plaintiff    : 
curity  for  his  own  n(    ! 
then  borrowed,  or  1    ■ 
That  defendant  resi    •. 
miles  out  of  the  city    i 
adelphia  until  Marc 
that  Reed  Informed     I 
off  the  note,  be  heai 
never  knew  It  was  h    ( 
til  May,  1801,  after     : 
Virginia,  shortly  be:   i 
upon  it.    There  are  a   : 
of  fact  in  the  case.       I 
the  note,  says  that  .  > 
ered  the  same  to  one    I 
and  treasurer  of  the  | 
eral  security  for  his 
the  same  time;  that   ! 
purpose  for  which  tl  > 
executed,  and  at  firs 
took  It    D.  ^oward    > 
was  assistant  treasur  i 
Company  during  the   i 
deposition),  and  that 
the  note  to  the  com  : 
loan  on  it     His  depot 
ond  time  January  11,  I 
tlfied  that  it  was  gi-^  ! 
other  note  of  defeuda  . 
Ian  both  testify  that  i 
such  prior  note  as  thi 
to  In  his  last  deposit  i 
matters    of   controver  ; 
these  are  all  that  are  i 
rect  decision. 

It  is  the  settled  ru  i 
that,  where  a  negotial 
a  specific  purpose,  is 
the  payee  for  an  eutin 
without  the  knowledf 
maker,  the  burden  of  ; 
of  such  note  to  show  : 
the  ordinary  course  ol 
turity  for  a  valunbl: 
without  notice  of  its  : 
before  he  can  recover 
so  tbat  one  who  taker 
note  as  collateral  sect 
dent  debt  is  not  a  holdt 
at  least  the  law  of  Pen 
note  in  controversy  wa 
Dunn.  151  Pa.  St  228. 
Trust  Co.,  118  Pa.  St.  { 
penter  v.  Bank,  106  P 
Bank,  83  Pa.  St  248; 
Wend.  170;  Coddingto 
637.  In  the  case  of  W< 
Johns.  230,  it  was  laid 
"a  party  to  negotiable 
ness  to  prove  facta  sv 
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execution  of  the  note,  and  which  cteetroy 
the  title  of  the  holder."  Defendant,  McCle!- 
lan,  was  a  competent  witness  to  show  why 
the  note  was  executed,  and  that  It  was  aft- 
erwards misapplied  by  the  payee.  Having 
done  this,  both  by  the  testimony  of  himself 
and  the  payee,  Reed,  the  burden  was  then 
on  the  plaintiff  to  show  that  It  was  a  bona 
flde  holder  before  maturity,  for  value,  with- 
out notice. 

Plaintiff's  second,  third,  and  fourth  In- 
structions were  properly  refused  for  the 
reason  that  they  sought  to  cast  the  burden 
of  proving  both  fraud  and  notice  upon  the 
defendant  The  second  Instruction  goes  so 
far  as  to  claim  that,  even  If  the  plaintiff  had 
notice,  It  was  entitled  to  recover.  The  fifth 
Instruction  was  properly  refused  for  the  rea- 
sons, given  by  the  court,  that  it  was  ab- 
stract, uncertain,  and  would  tend  to  mis- 
lead the  jury.  All  these  Instructions  ignore 
many  of  the  facts  In  the  case,  and  were 
properly  refused  for  this  reason.  Storrs  v. 
Feick,  24  W.  Va.  606;  McMechen  v.  McMe- 
Chen,  17  W.  Va.  683.  The  Instruction  given 
for  defendant,  while  it  Is  long,  yet  It  Is 
hard  to  see  how  It  could  be  any  shorter,  and 
properly  state  the  case  from  the  defendant's 
standpoint  It  Is  too  plain  for  the  Jury  to 
have  been  misled  by  It,  and  It  correctly  pro- 
pounds the  law.  There  cannot  be  the  possi- 
bility of  a  doubt  but  what  this  case  was 
rightly  decided  both  by  the  Jury  and  the 
court.  The  preponderance  of  the  evidence 
is  clearly  In  favor  of  the  defendant.  The 
plaintiff  appears  to  have  entirely  ignored  the 
law  that  the  burden  was  upon  It  of  proving 
want  of  notice  of  the  fraud  vitiating  Its  ti- 
tle. The  only  witness  It  coxild  have  proved 
this  by  was  M.  S.  Stokes,  Its  former  secre- 
tary and  treasurer,  with  whom  Mr.  Reed 
says  he  dealt  when  he  transferred  the  note 
to  the  plaintiff,  and  that  he  had  full  knowl- 
edge of  the  purposes  of  Its  execution.  Not 
only  does  this  prove  notice,  but  the  pre- 
sumption of  the  law  Is  that  Mr.  Stokes 
would  have  so  testified  If  his  evidence  had 
been  taken;  and  It  was  suppressed  for  this 
reason.  "No  rule  of  law  is  better  settled 
than  that  a  party  having  it  hi  his  power  to 
prove  a  fact,  If  It  exist,  which,  if  proved, 
would  benefit  him,  his  failure  to  prove  it 
must  be  taken  as  conclusive  that  the  fact 
does  not  exist"  City  of  Wheeling  v.  Haw- 
ley,  18  W.  Va.  472;  Hefflebower  v.  Detrick, 
27  W.  Va.  IC.  And  much  more  is  this  the 
case  where  the  burden  Is  on  the  party  who 
falls  to  produce  the  only  witness  to  the  fact. 
It  Is  true  that  the  evidence  of  D.  Howard 
Foote  Is  taken  twice  on  this  subject  But 
his  statements  are  contradictory  and  uncer- 
tain, and  he  Is  contradicted  by  both  McCIel- 
Ian  and  Reed,  all  of  which  made  the  testi- 
mony of  M.  S.  Stokes  the  more  necessary, 
and  tke  presumption  of  the  adverse  charac- 
ter of  his  testimony  the  stronger.  Of  two 
innocent  sufferers  from  the  wrong  of  a  mu- 
tual  friend   the   defendant,    from   the   evi- 


dence, has  the  better  right,  and  for  this  rea- 
son the  Judgment  is  affirmed,  there  appear- 
ing no  error  In  the  record  prejudicial  to  the 

plaintiff. 


FLANNEOAN  v.  CHESAPEAKE  &  O.  RT. 

CO. 

(Supreme  Court  of  Appeals  of  West  Virginuu 

AprU  6,  1805.) 
Fellow  BEBVANra— Who  x*a — CoxrancTORT 

NeOLIGBKCB. 

1.  The  first,  second,  and  third  syllabi  in  tlM 
case  of  Haney  v.  Railway  Co.,  18  S.  E.  748,  33 
W.  Va.  570.  approved. 

2.  The  telegraph  operator  bi  charge  of  a  sig- 
nal station,  who  liiis  rontrol,  bf  mr^jm  of  sisiul 
orders,  of  the  running  of  trams  over  a  block 
Bection  of  a  railroad,  is  not  the  fellow  servant  of 
a  brakeman  injnred  on  sudi  block  Bection  by  rea- 
son of  Each  operator's  negligent  management  of 
the  running  of  such  trains. 

3.  The  syllabus  in  the  case  of  Comer  v.  Min- 
ing Co.,  12  S.  E.  476,  34  W.  Va.  534,  approved. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Fayette  county. 

Action  by  R.  £.  Flannegan  against  the 
Chesapeake  &  Ohio  Railway  Company. 
Plaintiff  had  Judgment,  and  defendant  brings 
error.    Affirmed. 

Simms  ft  Enslow,  for  plaintiff  In  error. 
T.  G.  Mann  and  W.  R.  Thompson,  for  de- 
fendant In  error. 

DENT,  J.  This  Is  a  writ  of  error  from 
the  Judgment  of  the  drcult  court  of  Fayette 
cosnty  i-endered  on  the  6Ui  day  of  March. 
18»4,  for  the  sum  of  $5,012.72,  In  favor  of 
R.  B.  Flannegan  against  the  Chesapeake  & 
Ohio  Railroad  Company,  on  a  demurrer  to 
evidence.  The  facts  are  as  follows:  On  the 
17th  day  of  March,  1892,  while  the  plaintiff 
was  in  the  employ  of  the  defendant  as  a 
brakeman  on  a  freight  train,  his  train  be- 
came uncoupled  In  Stretcher's  Neck  tun- 
nel, and  it  liecame  his  duty  to  couple  it;  and, 
while  engaged  in  the  discharge  tbe-eof,  a 
passenger  train  ran  Into  the  rear  end  of  the 
train,  and  caused  the  plaintiff's  right  leg  to 
be  cut  off  near  the  ankle.  The  oonductor 
sent  the  rear  brakeman  back  to  flag  any 
approaching  train,  but  whether  he  dischar 
ged  this  duty  properly  does  not  appear  In 
evidence.  The  engineer  says  he  did  not  see 
the  flagman,  but  heard  some  one  say  there 
was  a  man  in  the  tnnnel.  Wlio  said  this. 
It  does  not  appear.  But  It  does  appear  that 
he  was  on  the  wrong  side  of  the  engine, 
owing  to  the  curvature  of  the  road,  to  see 
the  flagman,  and  also  that  he  was  blinded 
by  the  smoke  so  that  he  could  not  see  a  foot 
ahead  of  the  engine.  The  fireman's  evi- 
dence was  not  taken,  and  it  must  have  l>eeo 
he  who  saw  the  man  In  the  tnnnel.  The  rear 
end  of  the  freight  train  was  about  330  feet 
from  the  west  end  of  the  tunnel  when 
struck,  which  occurred  but  a  ffew  minutes-- 
an  uncertain  time— after  It  became  nnooo- 
pled.    The  trains  were  run  through  this  tun- 
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nel  b7  meant  of  signals  known  as  the  "block 
system";  there  being  a  tel^raphic '  station 
at  eii.iier  end  of  the  tnnnel,  In  charge  of  an 
operator,  whose  duty  it  was,  by  signals,  to 
notify  trains  when  to  stop,  and  when  and 
at  what  rate  to  proceed.  The  operator  at 
the  west  end  gave  the  passenger  train  the 
wrong  signal,— being  that  for  a  dear  track, 
— and  allowed  It  to  proceed  at  full  speed, 
when  she  should  hare  stopped  it  Defend- 
ant demurred  to  the  evidence,  hut  the  court 
ovemded  it,  and  entered  Judgment  for  the 
plaintiff.  It  is  now  here  insisted  that  the 
court  erred  in  its  Judgment,  for  the  reasonB 
(1)  that  the  operator  was  a  fellow  servant 
with  the  plaintifF;  (2)  that  the  accident  was 
caused  by  the  fniture  to  flag  the  passenger 
train,  on  the  part  of  the  rear  brakeinan  of 
the  freight. 

In  passing  on  the  first  objection,  the  court 
1b  asked  to  review  and  overmle  the  case 
of  Haney  v.  Railway  Co.,  38  W.  Va.  670,  18 
S.  B.  748,  wherein  this  question  has  already 
been  determined.  The  contention  is  that 
both  the  flagman  and  signal  operator  are 
called  iq>on  to  perform  precisely  similar  du- 
ties, the  signal  stations  being  simply  an  ad- 
ditional preeantion  provided  to  prevent  ac- 
cidents. The  definition  of  "fellow  servants," 
as  defined  and  settled  by  recent  decisions, 
is,  those  "who  are  so  far  working  together 
as  to  be  practically  co-<H)erating,  and  to 
have  opportunity  to  control  or  influence  the 
conduct  of  each  other,  and  hare  no  superi- 
ority, the  one  over  another"  ^Madden  v.  Jttail- 
way  Ga,  28  W.  Va.  618),  whUe  It  is  held 
that  those  who  act  in  a  superior  position, 
and  have  the  right  to  direct  and  control  the 
conduct  of  others,  are  not  fellow  servants 
of  such  others,  especially  in  discharge  ot 
superior  duties  (Riley  v.  Railway  Co.,  27  Vf. 
Va.  14C;  Core  ▼.  Railroad  Co.,  36  W.  Va. 
456,  18  S.  E.  S96).  The  rear  brakeman  or 
flagman  on  a  train  is  the  fellow  servant  ot 
the  front  brakeman,  for  each  has  his  respeo- 
tive,  separate,  yet  dependent,  duties  to  per^ 
form  in  the  running  of  the  traha;  and  they 
may  influence,  and  even  control  each  other's 
conduct,  yet  they  are  neither  superior  to,  nor 
can  tlaey  control,  each  otlicr.  Yet  the  flag- 
man  occupies  a  far  different  relation  towards 
the  tnuBinen  of  all  other  trains,  far,  In  fil- 
ing tfaem  warning  of  the  obstruction  of  the 
track  by  the  train  to  which  he  b^onga,  he 
performs  a  duty  delegated  to  him  by  the 
master;  and  for  his  failure  to  discharge  it 
the  master  is  llabie,  for  it  is  one  of  the 
master's  personal  or  nonassignable  duties  to 
keep  tbe  track  free  from  obstructions,  for 
the  safety  of  his  employes.  So  a  flagman.  In 
discharging  the  same  duty,  acts  as  a  fel- 
low aervant  to  some,  and  as  the  superior  or 
master  to  others,  of  his  coemploySs.  Two 
persons  who  are  called  upon  to  perform  the 
same  daty,  in  effect,  may  occupy  a  relatively 
different  position  to  the  same  employ^,  in  its 
discharge.  For  instance,  the  flagman  pro- 
tects  his   coemployte  by   warning  the  ap- 


proaching train,  while  the  master,  tbe  dis- 
patcher, and  the  operator  render  them  the 
same  protection'  by  not  allowing  the  train 
to  nae  the  track  until  it  is*clear.  One  stope 
the  train.  The  other  holds  it  back.  The  one 
Is  a  part  of  the  train,  while  the  other  be- 
longs to  an  entirely  different  department, 
which  has  the  supervision  and  management 
of  all  tiains,  and  yet  Is  no  part  of  any  iarain, 
bat  is  entirely  stationary.  The  one  acts  for 
self-protection.  The  other,  being  in  no  per> 
Bonal  danger,  acts  for  the  safety  of  others, 
and  the  dispatch  of  his  master's  business. 
In  this  case  the  defendant,  seeking  to  dis- 
charge  its  personal  duty  and  provide  a  safe 
track,  and  at  the  same  time  facilitate  the 
rapid  movement  of  trains,  estabilsbed  thb 
signal  station,  and  placed  the  operator  In 
charge,  with  full  authority,  by  means  of  a 
code  of  signal  ordera  eqnally  as  effective 
as  any  other  kind  could  possibly  be,  to  con- 
trol tbe  running  of  all  trains  over  this  block; 
and  all  trainmen,  of  every  train,  were  on- 
der  abs(^te  rule  to  watch  tor  and  obe; 
her  orders  before  they  dare  eater  upon  the 
block.  If  she  had  been  attentive  to  bet 
daties,  she  must  have  known  the  block  was 
occapied  and  obstructed,  and  her  knowledge 
was  the  knowledge  of  the  master;  yet,  in 
the  face  of  tliat  fact,  she  negligently  gives 
a  peremptory  signal  for  the  train  to  pro> 
ceed.  In  what  way  could  she  possibly  bs 
the  fellow  servant  of  the  trainmen,  who  are 
entirely  at  her  command  and  who  can 
neither  influence  nor  control  her  Ind^endent 
actions?  She  is  ae  much  the  master  of  her 
section  Mock  as  the  master  is  of  the  whole 
road.  In  Lewis  v.  Seifert;  116  Pa.  St  647, 
XI  Atl.  514,  it  Is  held:  "The  master  owes 
X  every  employg  the  duty  of  providing  a 
reasonably  safe  place  in  which  to  work. 
This  is  a  direct,  personal,  and  absolute  ob- 
ligation; and,  while  the  master  may  dele- 
gate these  daties  to  an  agent  such  agent 
stands  in  the  place  of  the  principal,  and  the 
latter  is  responsible  for  the  acts  of  the 
agent  And  where  the  master  or  superior 
places  the  entire  charge  of  his  business,  or  a 
distinct  branch  of  it,  in  the  hands  of  an 
agent  or  subordinate,  exercising  no  discre- 
tion or  oversight  of  his  own,  tbe  master  is 
held  liable  for  the  negligence  of  such  agent 
or  subordinate."  Mullnn  v.  Steamship  Co., 
78  Pa.  St  25;  RaUroad  Co.  v.  BeU,  112  Pa. 
St.  400,  4  Atl.  50.  "It  would  be  a  monstrous 
doctrine  to  hold  that  a  railroad  company 
could  frame  such  schedules  as  would  in- 
evitably, or  even  probably,  result  In  colli- 
sions and  loss  of  life.  This  is  a  personal, 
positive  duty;  and,  while  a  corporation  is 
compelled  to  act  through  agents,  yet  th« 
agents,  in  performing  duties  of  this  charac- 
ter, stand  in  the  place  of,  and  repreeent 
the  principal.  In  other  words,  they  are  vice 
prindpala"  Lewis  v.  Seifert,  116  Pa.  St 
647,  11  Atl.  514.  In  the  case  of  Railway 
Co.  v.  Salmon  it  is  said:  "Higher  ofiicerB, 
agents,   or  sei'vauts  cannot  with  any  de> 
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gree  of  propriety,  be  termed  fellow  servants 
with  tbe  other  employes,  who  do  not  pos- 
Bess  any  such  extensive  powers,  and  who 
have  no  choice  *but  to  obey  sncb  superior 
officers  or  servants.  Such  uigher  officers, 
agents,  or  servants  must  be  deemed  la  alk 
cases,  when  tbey  act  within  the  scope  of 
their  authority,  to  act  for  their  principal, 
in  the  place  of  their  principal,  and  in  fact 
to  be  the  principal."  14  Kan.  524;  Darri- 
gan  v.  Railroad  Co.,  52  Conn.  2S5.  A  volume 
might  be  written  on  this  subject,  and  numer- 
ous authorities  cited  for  and  against  the 
rule  of  vice  principal,  as  propounded  in  tbe 
ease  of  Haney  v.  Railway  Co.,  supra;  but 
such  rule  has  become  too  firmly  established 
in  this  state  to  be  departed  from  now,  and 
must  be  carried  out  to  Its  legitimate  results, 
until  abrogated  or  altered  by  legislation.  It 
undoubtedly  bears  severely  on  corporations, 
but  its  object  Is  tbe  safety  and  preserva- 
tion of  life  and  limb.  The  doctrine,  as  reo> 
ognized  and  enforced  in  this  state,  is  that  it 
is  the  personal  or  nonassignable  duty  ot 
the  master  (1)  to  exercise  reasonable  care 
In  providing  and  Iceeping  in  repair  suitable 
umcbinery,  and  all  necessary  appliances,  in" 
eluding  a  safe  place  to  labor;  (2)  to  exercise 
a  like  care  to  provide  and  retain  suitable 
servants  for  each  department  of  service;  (3) 
to  establish,  conform  to,  and  enforce  com> 
pliance  with,  proper  rules  and  regulations. 
These  ai-e  the  superior  duties,  for  the  proper 
performance  of  which  the  master  is  respon* 
sibie,  whether  he  intrusts  them  to  a  depart- 
ment, or  any  employ^,  of  any  grade,  and  the 
neglect  of  which  by  the  agent  or  agency  to 
which  tbey  are  Intrusted  renders  the  mas- 
ter liable  to  any  one  Injured  by  reason  of 
such  neglect,  against  whom  and  to  whom 
contributory  negligence  cannot  be  shown  or 
imputed,  from  his  own  act  or  the  act  of  a 
fellow  servant,  whether  it  be  of  commis- 
sion or  omission.  Daniel's  Adm'r  v.  Rail- 
way CO.,  36  W.  Va.  30",  15  S.  E.  1G2;  Cooper 
V.  Railroad  Co.,  24  W.  Va.  37;  and  othe^ 
cases  heretofore  cited;  also,  Schroeder  t. 
Railway  Co.,  108  Mo.  323,  18  S.  W.  1094t 
Foster  v.  Railway  Co.,  115  Mo.  165,  21  S.  W. 
016.  The  decisions  of  many  Jurisdictions 
are  not  in  line  with  our  decisions  on  this 
subject.  7  Am.  &  Eng.  Enc.  Law,  821  (tit. 
"Fellow  Servants").  The  rule  of  stare  de> 
cisls  applies  with  impregnable  force  in  this 
instance,  and  from  which  there  is  no  w&y 
of  escape,  even  if  the  court  were  so  in- 
clined, unless  by  an  utter  and  reprehensible 
disregard  of  all  precedent. 

Defendant  insists,  even  if  this  be  true, 
that  tbe  plaintiff  is  not  entitled  to  recover, 
for  tbe  reason  that  his  fellow  servant,  th6 
flagman,  failed  to  do  his  duty,  and  that, 
tberetore,  contributory  negligence  Is  im- 
putable to  the  plalntifF.  The  question  at 
once  presents  itself  as  to  the  burden  ot 
proving  neglect  or  nonneglect  of  duty  on 
tbe  part  ot  tbe  flagman.  In  the  case  ot 
Comer  v.  Mining  Co.,  34  W.  Va.  634,  12  S. 


B.  476,  Judge  Brannon  proponnds  tbe  law. 
as  settled  by  repeated  dedslnos  of  this  oourt. 
as  follows,  to  wit:  "After  tbe  iMaintiff  ha» 
met  this  requirement  by  showing  negligence 
of  the  defendant  causing  him  injury,  and  not 
until  then,  the  plaintiff  may  rest  until  tbe  de- 
fendant answer  it  Tbe  defendant  may  meet 
a  case  satisfactorily  proven  on  the  part  of  tlie 
plaintiff  by  showing  contributory  negligence 
on  the  part  of  the  plaintiff  as  the  proximate 
cause  of  the  injury,  but  the  burden  of  show- 
ing contributory  negligence  rests  on  the  de- 
fendant" If  the  plaintiff's  evidence  shows 
contributory  negligence,  this  is  proof  suffi- 
cient to  defeat  a  recovery.  Riley  v.  Rail- 
way Co.,  27  W.  Va.  146;  Sheff  v.  City  ot 
Huntington,  16  W.  Va.  316;  Hesser  v. 
Town  of  Grafton,  33  W.  Va.  648.  U  8.  E. 
211.  Wherefore,  we  are  required  to  deter- 
mine whether  the  evidence  Justifies  the  in- 
ference of  contributory  negligence.  If  it  is 
a  matter  of  doubt,  it  must  be  resolved  la 
favor  ot  the  demurree.  The  condoctor  ot 
the  freight  testifies  that  he  directed  tbe  rear 
brakcman  to  flag.  The  engineer  of  th« 
passenger  train  says  he  saw  no  flagman,  but 
some  one  informed  him  there  was  a  man  Id 
the  end  ot  the  tunnel.  Owing  to  tbe  curva- 
ture of  the  track,  and  the  dense  smoke,  tbe 
engineer  was  not  in  position  to  see  the  flag- 
man; and  having  been  notified  that  the 
block  was  clear,  by  the  signal  given,  be  was 
not  on  the  lookout,  and  had  on  a  tall  bead 
of  steam,  and  was  running  rapidly.  The  evi- 
dence ot  the  fireman,  who,  if  not  busy  in 
the  performance  of  other  duties,  could  have 
seen  the  flagman,  is  not  taken,  and  neither 
is  the  evidence  of  the  flagman.  The  time 
elapsed  between  the  uncoupling  ot  the  train 
and  the  collision  is  very  uncertain.  The  de- 
fendant could  have  made  these  qne8tlon^ 
certain,  either  for  or  against  Itself,  by  th6 
evidence  of  the  fireman  and  flagman;  and 
the  presumption  arises  that  the  evidence,  if 
introduced,  would  have  been  adverse  to  tbe 
defendant,  or  it  would  not  tiave  been  witb- 
held.  Trust  Co.  v.  McClellan  (decided  at 
this  term)  21  S.  B.  1025.  On  the  demurrer  to 
the  evidence,  tbe  negligence  of  the  defend- 
ant having  been  fuUy  established,  and  the 
question  of  contributory  negligence  being 
left  in  an  uncertain  and  doubtful  condition, 
the  plaintiff  must  prevail,  as  there  is  no  ot>- 
ligation  on  him  to  prove  that  neither  him- 
self nor  any  of  his  coservants  were  gollty  ot 
any  default  or  omission  which  might  have 
been  the  proximate  cause  of  the  injury.  The 
court  cannot  Infer  such  default  from  tbe  ab- 
sence of  any,  or  a  doubtful  state  of,  evidence 
relating  thereto.  Comer  v.  Mining  Co.,  su- 
pra. Where  there  is  a  grave  doubt  which 
of  two  inferences  should  be  deduced,  the 
court  will  adopt  the  one  most  favorable  to 
tbe  plaintiff,  as  the  demurree.  EYanklln  v. 
Geho,  30  W.  Va.  27,  3  S.  B.  168;  Schwara- 
bach  V.  Union,  25  W.  Va.  642;  Miller  v.  In- 
surance Co.,  8  W.  Va.  615;  Ware  v.  Steph- 
enson, 10  Leigh,  164.    The  draiit  court  bav- 
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log  correctly  determined  the  demurrer  to 
«7idence  in  tevor  of  the  plaintiff,  the  Jodg- 
ment  is  atlirmed. 


I.OCIvHS3AD    ▼.    BERKBLBT    SPRINGS 

WATERWORKS  &  IMPROVOMBNT 

CO.  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  13,  1S95.) 

ri-BADIXa — ObMUKHBH  —  HSCBANIOS'  LiBNS— Fn.- 

INO  Claim— Verification. 

1.  In  passing  upon  a  demurrer  to  a  bill  witli 
whicli  written  documents  are  esliiblted,  as  parts 
thereof,  the  court  is  not  bound  to  accept  as  true 
and  correct  the  allegations  contained  in  the  bill 
ns  to  what  sach  documents  prove,  or  what  is  their 
effect  in  law,  but  may  look  to  and  go  by  the  docu- 
ments themselves. 

2.  Chapter  75  of  th;  Code  creates  the  me- 
chanic's lien  in  certain  cases,  on  certain  condi- 
tions; and  section  4  of  such  chapter,  amon);  other 
thini^,  provides  that  such  account,  to  be  effectual- 
ly filed  for  record  as  a  lien,  must  be  sworn  to  by 
the  person  claiming  the  lien,  or  by  some  person 
on  his  behalf.  Such  oath  is  an  element  essential 
to  the  crontion  of  the  lien,  and.  to  be  effectual, 
mnst  be  in  writing,  as  a  port,  in  some  way,  of 
the  paper  writing  filed  for  record. 

3.  If  such  affidavit  be  made  l)efore  any  ofS- 
cer  of  another  state  or  country,  such  as  the  Dis- 
trict of  Columbia,  it  is  not  duly  authenticated 
for  record  until  it  is  subscribed  by  such  officer, 
and  there  be  apnezed  thereto  a  certificate  of  the 
clerk  or  other  officer  of  a  court  of  record  of  such 
state  or  county,  under  an  official  seal,  verifying 
the  genuineness  of  the  si^rnature  of  the  first-men- 
tioned officer,  and  his  authority  to  administer  an 
oath.    Section  31,  c.  130,  of  the  Code. 

4.  A  case  in  which  these  rules  are  discussed 
and  applied. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Morgan  county. 

Bill  by  James  Xx>ckhead  against  the  Berke- 
ley Springs  Waterworks  &  Improvement 
Company  and  others  to  enforce  a  mechanic's 
lien.  The  bill  was  dismissed,  and  plaintiff 
appeals.    Affirmed. 

Flick  &  Westenha^er  and  Henry  R.  BUl- 
ott,  for  appellant.  W.  H.  Trarers,  for  appel- 
l«eN. 

HOLT,  P.  The  bill  In  this  case  was  filed 
in  the  circuit  court  of  Morgan  county  for 
tbe  enforcement  of  a  mechanic's  lien,  under 
cbapter  75  of  the  Code.  There  was  a  de- 
oaurrer  to  the  bill,  which  was  sustained  by 
tbe  court;  and,  the  plaintiff  expressing  no 
desire  to  amend,  the  bill  was  dismissed,  and 
this  appeal  has  been  allowed.  The  decree 
sustaining  the  demurrer  Is  the  one  error 
complained  of.  The  main  ground  of  demur- 
rer was  that  the  mechanic's  lien  had  not  been 
sworn  to,  and  the  oath  certified,  as  required 
by  statute.  The  bill  alleges  that  the  plain- 
tiff made  the  affidavit  required  by  statute, 
and  on  tbe  29th  day  of  June,  1894,  he  had 
the  same*  admitted  to  record  in  the  clerk's 
office  of  the  county  court  of  Morgan.  A 
copy  of  tbe  mechanic's  lien,  with  tbe  affida- 
vit therein,  Is  filed  as  an  exhibit  with  the 
biU. 

Under  tbe  provision  of  section  4,  c.  75,  of 


the  Code,  the  party  claiming  a  Hen  "shall 
within  sixty  days  after  he  ceases  to  labor 
or  furnish  material  for  such  building  or 
other  structure,  file  with  tbe  clerk  of  tbe 
county  court  of  tbe  county  in  wblcb  tbe 
same  is  situated  a  Just  and  true  account  of 
the  amount  due  him  after  allowing  all  cred- 
its together  with  a  description  of  the  proper- 
ty Intended  to  be  covered  by  the  lien  suffi- 
ciently accurate  for  identification  with  tbe 
name  of  the  owner  or  owners  of  the  proper- 
ty, If  known,  which  account  shall  be  sworn 
to  by  the  person  claiming  tbe  lien  or  by  some 
person  on  bis  behalf." 

The  affidavit  is  as  follows:  "District  of 
Columbia,  City  of  Washington— ss.,"— and 
signed,  "James  Lockhead,"  and  concludes 
with  the  following  certificate:  "Subscribed 
and  sworn  to  before  me  this  28th  day  of 
June,  A.  D.  1894.  J.  R.  Young,  Clerk  Su- 
preme Court,  D.  C.  [with  the  seal  of  the  su- 
preme court  of  the  District  of  Columbia],  by 
M.  A.  Ghancey,  Assistant  Clerk." 

The  case  in  hand  has  been  argued  by  cotm- 
sel  as  depending  upon  the  true  construction 
of  section  31  of  chapter  130  of  the  Code,  reg- 
ulating certain  matters  of  evidence,  which  Is 
as  follows:  "In  any  case  in  which  an  oath 
might  be  admlnlste^red  by,  or  an  affidavit 
made  before,  a  Justice,  the  same  may  be 
done  by  or  before  a  county  commissioner, 
notary  public,  or  a  commissioner  appointed 
by  the  governor,  or  by  a  court  or  the  clerk 
thereof;  or  In  case  of  a  surrey  directed  by 
a  court  In  a  case  therein  pending,  by  or  be- 
fore the  surveyor  directed  to  execute  said 
order  of  survey.  An  affidavit  may  also  be 
made  before  any  officer  of  another  state  or 
country  authorized  by  Its  law  to  administer 
an  oath,  and  shall  be  deemed  duly  authenti- 
cated if  it  be  8ut>8cril>ed  by  such  officer,  and 
there  be  annexed  to  It  a  certificate  of  the 
clerk  or  other  officer  of  a  court  of  record  of 
such  state  or  country,  under  an  official  seal, 
verifying  the  genuineness  of  the  signature 
of  the  first  mentioned  officer,  and  his  authori- 
ty to  administer  an  oath."  It  must  be  read 
in  connection  with  section  4  of  chapter  50, 
which  reads  as  follows:  "Where  any  oath 
may  lawfully  be  administered,  or  affida- 
vit or  deposition  taken  within  any  county.  It 
may  be  done  by  a  Justice  therein,  unless  oth- 
erwise expressly  provided  by  law." 

1.  It  will  be  seen  that  section  31  of  chapter 
130  seems  to  be  divided  into  two  clauses,  pro- 
viding for  two  classes  of  cases.  This  law 
bad  its  Inception  as  section  3  of  chapter  65 
of  the  act  of  March  6, 1841  (see  Acts  1840-11. 
p.  76),  which  reads  as  follows:  "That  In  all 
cases  when  by  law  the  affidavit  of  any  per- 
son residing  in  another  state  of  the  Unit- 
ed States  or  any  district  or  territory  thereof, 
or  in  any  foreign  country  Is  required  or  may 
be  necessary  in  any  Judicial  proceeding  in 
this  state,  the  same  shall  be  deemed  duly 
and  properly  authenticated  if  subscribed  and 
taken  before  some  oflicer  of  such  state,  dis- 
trict or  territory,  or  foreign  country,  author- 
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ized  by  the  laws  thereof  to  administer  an 
oath  or  attirmatlon,  and  shall  have  annexed 
thereto  a  certificate  of  the  clerk  or  other 
proper  officer  of  a  court  of  record  of  aacb 
state,  district  or  territory  or  foreign  oo«n- 
try  under  the  seal  of  such  conrt,  if  there  be 
a  seal,  or  of  any  of  the  officers  or  agents 
before  mentioned,  rerifying  the  genntnenesB 
of  the  signature  of  said  officer,  the  existence 
of  such  office  and  tl>e  antliorlty  of  such  offi- 
cer to  administer  an  oath  or  afflrmation." 
The  officers  and  agents  before  menti«ned  in 
the  act  are  "all  American  ministers  pleni- 
potentiary, cbarg6  d'affaires,  consuls  general, 
consols,  vice  consuls  and  commeralal  agents 
duly  appointed  and  recognized  in  any  for- 
eign country."  Chapter  67  of  the  act  of  14th 
February,  1844  (see  Acts  1843-44,  p.  52),  au- 
thorized the  governor  to  appoint  and  com- 
mission in  each  of  the  other  states,  in  the 
territories,  and  in  the  District  of  Columbia, 
one  or  more  comiuissioners,  with  authority  to 
take  acknowledgments  and  proof  of  deeds, 
etc.;  and  the  section  S  of  the  chapter  pro- 
Tides  as  follows:  "Every  commissioner  ai>- 
pointed  by  this  act  shall  have  full  power 
and  authority  to  administer  all  lawful  oaths 
and  affirmations,  and  his  certificates  of  the 
same  shall  have  the  same  effect  in  the  courts 
of  the  commonwealth  as  the  certificates  of 
Judges,  justices  and  commissioners  in  this 
commonwealth."  The  act  of  April  4,  1846 
(Acts  1817-48,  p.  61),  provided  that  notartes 
public  should  have  the  same  right  and  pow- 
er to  administer  oaths  in  all  cases  which  jus- 
tices of  the  peace  now  have  and  exercise, 
and  their  certificates  and  seals  shall  be  en- 
titled to  the  same  faith  and  credit  as  those 
of  justices  of  the  peace.  Then  came  the  re- 
risai  of  the  Code  of  1849.  See  report  of  Re- 
visers of  1849  (page  866).  Down  to  this  time 
the  modes  of  authentication  of  oaths  by  do- 
mestic and  foreign  and  quasi  foreign  officers 
were  separate  and  distinct  The  latter 
clause,  as  it  now  stands,  mentioned  the  Dis- 
trict, and,  putting  it  in  the  same  class  with 
foreign  counti-ies  proper,  required  an  ad- 
ditional certificate,  verifying  the  genuine- 
ness of  the  signature  of  the  foreign  officer 
taking  and  certifying  the  oath,  the  exist- 
ence of  such  office,  and  the  authority  of  such 
officer  to  administer  an  oath  or  afflrmation. 
The  revisers  of  1849  put  the  section  in  its 
present  form,  including  the  methods  of  au- 
thentication by  state  and  county  officers  In 
the  first  clause,  and  the  method  of  authenti- 
cation by  foreign  and  quasi  foreign  officers 
in  the  last  or  second  clause.  See  section  26, 
c.  17ii,  p.  665,  Code  1840.  It  was  amended 
nud  re-enacted  by  the  act  of  December  21, 
1850  (see  Acts  1859-€0,  p.  139),  so  as  to  read 
as  we  find  it  in  the  Code  of  1849  (see  Code 
1800,  {  27,  c.  176,  p.  726),  which,  for  the  pur- 
pose now  in  hand,  is  the  same  as  we  now 
have  it  in  this  state  by  section  31,  c.  130, 
Code  1891,  p.  827. 

2.  Not  only  does  the  history  of  the  enact- 
ment in  question  tend  to  show  that  the  first 


danse  of  section  81  of  chapter  ISO  Is  con- 
fined to  autbenticatlon  of  oatlis  takei  and 
certified  by  state  and  county  officers,  and 
that  the  second  clause  is  confined  to  the 
mode  of  authentication  of  oaths  taken  and 
certified  by  officers  of  all  other  states  and 
countries,  including  the  District  of  Oolnmbia, 
but  I  think  such  is  the  fair  reading  and 
meaning  of  the  section,  by  its  own  language 
and  terms.  For  we  see  that  all  the  officers 
mentioned  In  the  first  clause  are  unequivo- 
cally state  or  county  officers,  unless  It  be  the 
notary  public,  and  the  court  or  the  clerk 
thereof;  and  as  to  those  there  can  be  no 
doubt,  when  we  consider  the  history  of  the 
enactment,  and  its  present  apparent  classifi- 
cation of  domestic  and  foreign  officers,  bnt 
especially  when  we  consider  that  the  extent 
of  the  authority  of  ibe  justice  is  made  the 
measure  of  the  authority  of  all  the  others 
named  in  this  first  class,  for  his  aatbority, 
we  see  by  section  4  of  chapter  50,  Is  limited  to 
his  state  and  county,  and  so  we  must  regard 
the  notaries  public  and  courts  and  clerks 
mentioned  as  being  state  and  county  officers 
and  tribunahi;  and  the  commissioDer  ap- 
pointed by  the  governor  for  another  state  is, 
of  course,  an  officer  of  this  state. 

3.  The  reason  and  purpose  of  the  law,  na 
founded  upcm  the  state  of  facts  leading  to 
the  enactment  of  the  requirement  of  an  ad- 
ditional and  supplementary  certificate  of  au- 
thentication in  the  latter  class  of  cases  which 
does  not  exist  in  the  other,  also  tend  to  Justify 
the  same  construction.  Heretofore  the  gen- 
eral rule  prevailed  that  the  law,  written  or 
unwritten,  of  a  foreign  state  or  country,  had 
to  be  proved  as  a  fact;  but  now,  by  section 
4  of  chapter  13  of  the  Code,  the  courts  of 
this  state  shall  take  Judicial  notice  of  tlie 
laws  of  another  state  and  country,  whenever 
material,  and  would  be  thus  informed  that 
a  certain  class  of  officers  are  authorized  by 
the  laws  of  the  District  of  Columbia  to  ad- 
minlstM'  an  oath.  But  they  would  still  need 
to  be  certified  in  some  way  that  the  officer 
in  question  belonged  to  such  class,  and  that 
his  signature  was  genuine,  so  that  some  of. 
the  reasons  that  occasioned  the  law  still  ex- 
ist. And,  even  If  that  could  have  any  liear- 
tng,  no  part  ot  the  certificate  has  been  dis- 
pensed with,  but  the  lawmaker  has  seen  fit 
to  preserve  it  intact,  notwithstanding  the 
enactment  of  section  4  of  chapter  13  of  the 
Code  of  18C8,  as  borrowed  from  the  New 
York  Code  of  Procedure.  Parker  v.  Qark 
(1874)  7  W.  Va.  467,  and  Dickinson  t.  Rail- 
road Co.,  Id.  390,  are  the  only  coses  cited, 
and  the  only  ones  I  have  been  able  to  find  in 
our  Reports,  bearing  in  any  degree  upon  this 
point  There  the  authority  of  the  derk  of 
the  district  court  of  the  United  States  for 
the  district  of  West  Virginia  to  admlniato^ 
an  oath  under  the  first  clause  of  section  SI 
of  chapter  130  (section  27  of  chapter  176,  Ed. 
1660)  of  the  ciode  of  Virginia  is  expressly 
put  upon  the  ground  that  he  was  the  clerk 
of  a  court  holding  and  exerdslng  Jnriadlc- 
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tion  within  the  limitB  of  this  frtate.  The«e 
courts  are,  in  some  respects  enumerated,  rec- 
ognised as  courts  of  tbe  state,  and  are  there- 
fore wltbin  tbe  meaning  of  tbe  term  "by  a 
court  or  the  cleric  of  any  court,"  as  used  in 
tbe  first  clause  of  section  27  of  chapter  178 
of  the  Code  (Ed.  1860)  of  YirgtniB.  And  In 
Dickinson  v.  Hallroad  Co.,  7  W.  Va.  3»0, 
such  United  States  district  court  held  with- 
in this  state  is  held  to  be  a  local  court  of 
tbe  state,  within  the  meaning  of  section  5  of 
chapter  130  of  the  Code  of  1868,  and  not 
within  the  meaning  of  section  19  of  chapter 
130  of  such  Code.  Th^  clerk  In  this  case 
was  considered  aa  «fflc«  of  a  domestic  fed- 
ei-al  court,  and  therefore  within  the  reason 
and  meaning  of  the  first  clause  of  the  sec- 
tion; and  for  that  reason  there  was  not 
needed  to  be  annexed  thereto  any  c«tlficate 
under  an  official  seal  of  a  court  of  record, 
vei-ifying  tbe  genuineness  of  the  signature  of 
tii6  first-mentioned  ofileer,  and  his  authority 
to  administer  an  oath,  as  would  hare  been 
needed  had  such  clerk  been  held  to  be  an 
ofiElcer  of  another  state  or  country,  author- 
ized by  its  laws  to  administer  an  oath.  And 
tbe  terms  in  the  latter  clause,  "any  officer  of 
another  state  or  country,"  are  used  In  con- 
tradistinction to  the  officers  mentioned  in  the 
first  clause,  and  therefore  import  that  such 
officers,  so  mentioned  by  name,  are  domestic 
officers  of  the  state  and  countries,  and  fur- 
ther are,  in  effect,  equivalent  to  saying  all 
officei-B  of  another  state  or  country,  author- 
ized by  its  laws  to  administer  an  oath,  must 
have  the  genuineness  of  their  signatures, 
and  their  autliority  to  administer  an  oath  by 
tbe  laws  of  their  respective  states  or  coun- 
tries, verified  by  tbe  additional  certificate 
annexed  th^eto  of  tbe  clerk  or  other  officer 
of  a  court  of  record  of  such  state  or  country, 
tinder  an  official  seal.  But  the  bill  alleges 
that  the  plaintiff  made  the  affidavit  required 
by  statute.  Must  this  allegatioa  be  taken  to 
be  true  on  demurrer,  when  the  copy  of  the 
paper  filed  and  recorded  as  his  mechanic's 
Hen  is  exhibited  as  a  part  of  his  bill,  and 
^may  show  such  allegation  not  to  be  true? 
*i$uch  documentary  evidence  exhibited  with 
and  made  pert  of  the  bill  must  at  some  time 
be  read,  and  its  legal  effect,  and  tbe  fact  it 
proves,  be  determined  by  the  court.  The 
modem  rule  is  that  this  may  be  done  In 
passing  upon  the  demurrer,  and  the  court  Is 
not  bound  to  accept  as  true  for  such  purpose 
tbe  allegation  contained  in  the  bill  as  to  what 
fact  the  paper  proves,  or  what  is  Its  effect 
in  law.  See  1  Beach,  Mod.  Eq.  Prac.  §  229; 
Interstate  Land  Co.  v.  Maxwell  Land-Grant 
Co.,  139  U.  S.  569.  11  Sup.  Ct.  656;  Dillon  v. 
Barnard.  21  Wall.  430;  Lea  v.  Robeson,  12 
Gray,  280.  The  court  will,  on  demurrer,  con- 
strue the  Instrument  for  the  pleader.  See 
North  V.  Kizer,  72  111.  172.  In  our  practice 
It  is  no  longer  an  open  question.  Bias  v. 
Vickers,  27  W.  Va.  436.  This  leads  to  no 
Inconvenience,  as  tbe  court  may.  In  one  or 
more  ways,  when  there  is  proper  occasion 


for  It,  hold  tbe  ultimate  decision  of  the  de- 
murrer in  suspense  until  a  further  or  the 
llnal  hearing.  See  1  Barb.  Ch.  Prac.  845;  4 
Minor,  Inst.  1146;  Pryor  ▼.  Adams,  1  Call, . 
891.  For  ctrilectloB  of  authorities,  and  dis- 
cussion of  genera]  subject,  see  Kester  v.  Ly- 
on, 20  S.  B.  934.  40  W.  Va.  — . 

Another  point  made  by  counsel  for  appel> 
lant  Is:  "Conceding,  for  the  sake  of  argu- 
ment, that  the  certificate  annexed  to  tbe 
affidavit  to  the  account  filed  in  the  clerk's  of- 
fice does  not  contain  all  that  section  31  of 
chapter  130  requires,  yet  it  does  show  that 
the  affidavit  was  made  before  an  officer 
who  the  court  Judicially  know  has  author- 
ity to  administer  an  oath,  yet  the  fact  of 
such  authority,  and  the  genuineness  of  bi» 
signature,  may  be  proved  by  parol  or  other- 
wise by  evidence  aliunde  at  the  hearing  of 
the  cause.  They  say  that  the  paper  [the 
copy  of  the  mechanic's  lien  account]  filed  as 
an  exhibit  with  the  bill  purports,  upon  Its 
face,  to  have  been  sworn  to  by  the  plaintiff, 
the  lienor;  the  bill  alleges  that  he  made  up 
a  just  and  true  account  of  tbe  amount  dn» 
to  him  from  said  company,  with  a  descrip- 
tion of  the  property  intended  to  be  covered- 
by  the  lien,  made  the  affidavit  thereto  re- 
quired by  the  statute,  and  oa  the  29th  day 
of  June,  1894,  filed,  and  had  the  same  ad- 
mitted to  record;  that  this  was  sufficient  to- 
require  the  overruling  of  the  demurrer;  that 
the  objections  to  the  affidavit,  even  if  welt- 
founded,  go,  not  to  the  substance  of  the  act, 
but  merely  to  the  proof  furnished;  that  it 
had  been  sworn  to,— in  other  words,  the  au- 
thentication of  the  genuineness  of  the  cleric's, 
or  of  the  assistant  clerk's,  signature,  and 
his  authority  to  administer  an  oath,  is  de- 
fective. To  authenticate  a  writing  is  to 
perform  certain  acts  upon  it  for  the  purpose 
of  rendering  It  admissible  in  evidence  as  be- 
ing what  It  purixjrts  to  be,  without  proof  by 
witnesses  that  it  is  such.  Authentication  is 
then  merely  a  convenient  method  of  furnish- 
ing proof  of  certain  things.  When,  there- 
fore,  the  section  In  question  says  an  affidavit- 
will  be  sufficiently  authenticated  in  a  certain 
form,  verifying  the  genuineness  of  the  sig- 
nature and  the  authority  of  the  person  ad- 
ministering the  oath,  it  simply  means  thi» 
is  one  method  of  making  the  affidavit  ad- 
missible in  tbe  evidence  without  other  proof 
of  such  genuineness  and  such  authority.  It 
does  not  purport  to  be  the  only,  or  an  ex- 
duslve,  method.  Nor  does  it  follow  that  it 
the  oath  was  In  fact  lawfully  administered, 
if  the  affidavit  was  in  fact  duly  made,  tt 
shall  be  of  no  effect  because  the  officer  has 
neglected  to  avail  himself  of  the  most  con- 
venlent  method  of  making  It  admissible  In 
evidence  without  other  proof.  Consequently, 
parol  evidence  might  be  introduced  at  the 
hearing  both  as  to  the  genuineness  of  th« 
signature  of  the  clerk,  or  the  assistant  clerk, 
and  of  his  authority  to  administer  an  oath. 
Such  authority  the  court  knew,  by  having, 
under  our  statute,  judicial  knowledge  there- 
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of,  and  the  genuineness  of  tbe  Bignatnre  It 
also  sufficiently  knew,  by  virtue  of  taking  as 
ti-ue  on  the  demurrer  tbe  allegation  of  the 
bill  to  the  effect  that  the  mechanic's  lien 
had  been  duly  sworn  to.  The  case  was, 
therefore,  when  heard  below,  completely 
rounded  out  on  all  sides."  And  the  cases  of 
Van  Ness  v.  Bank,  13  Pet  17,  and  Bennet  y. 
Paine,  7  Watts,  334,  are  cited  as  Illustrations 
of  the  doctrine  applied  in  analogous  cases, 
and  Omealy  r.  Newell  (1807)  8  Eaat  864,  as 
giving  the  common-law  method  of  supple- 
mentary proof  or  verification  in  such  cases. 
I  do  not  think  these  cases  apply,  nor  do  1 
regard  this  view  of  the  law  of  this  case  as 
tenable,  either  by  tbe  language  of  the  stat- 
ute, tbe  reason  of  Its  enactment,  or  upon  the 
authorities,  as  far  as  I  have  been  able  to 
examine  them.  Here  It  is  conceded  that  the 
statute  baa  named  a  method.  Is  it  tbe  only 
method  of  authentication,  or  can  it  be  proved 
in  some  other  way  at  the  hearing?  Such 
contention  rests,  I  think,  upon  a  misconcep- 
tion of  the  purpose  of  the  authentication,  the 
persons  it  is  Intended  to  satisfy,  and  tbe  rea- 
son of  the  selection  of  the  method  which 
requires  it  to  appear  written  upon  the  fac6 
of  the  claim  authorized  to  be  made  a  lien 
on  being  admitted  to  record.  It  Is  intended 
as  a  notice  of  the  lien,— a  creature  of  the 
statute,— to  all  whom  it  may  concern.  At 
this  important  stage  tbe  court,  with  its  wide- 
spread  judicial  knowledge  or  notice  of  the 
facts  of  foreign  law,  has  no  concern  in  the 
matter.  It  is  a  notice,  and  la  not  intended 
by  the  lawmaker  to  answer  the  purposes  of 
deciding  subsequent  demurrers.  But  the  par- 
ties whom  it  does  concern  are  not  required 
to  take  Judicial  notice  of  the  law  of  the  Dis- 
trict of  Columbia  saying  who  may  adminis- 
ter an  oath,  but  of  the  statute  creating  tbe 
lien,  and  there  they  find  prescribed  a  method. 
>So  that,  unfortunately  for  the  argument,  the 
judicial  notice  of  foreign  laws,  and  tbe  con- 
cern in  the  validity  of  the  lien,  play  some- 
what at  cross  purposes;  and  for  his  purpose, 
when  their  coming  together  is  Important, 
they  are  not  together,  and  when  they  do  so 
come  together,  as  to  him,  by  tbe  aid  of  tbe 
judicial  notice  of  foreign  laws  as  facts,  his 
misplaced  confidence  in  tbe  record  is  past 
recall.  For  tbe  party  whom  It  may  concern, 
to  whom  the  statute  requires  the  notice  to  be 
given,  wishes  to  know  now  the  present  ac- 
tual fact  of  lien  or  no  lien,  as  already  ac- 
complished; and  the  lawmaker.  Intending 
to  cut  off  and  guard  against  all  chance  of 
secret  Uens  In  such  a  case,  required  such 
present,  actual  fact  to  be  a  written  one,  open 
then  and  there  to  his  observation  and  in- 
spection, and  to  be  definite  and  particular  in 
the  creation  of  a  new  and  elsewlse  danger- 
ous lien,— a  peculiarly  dangerous  lien;  pre- 
scribed a  method  of  authentication  which 
he  was  to  look  for,  and  must  find  admitted 
to  record,  if  it  exists  at  all,  and  he  is  re- 
quired to  look  there,  and  nowhere  else,  for 
all  the  essential,  determining  factors  of  such 


ascartalninent  "For  here  real  estate  In  tbe 
possession  of  his  debtor,  actual  or  intended. 
Is  to  be  charged  with  what  wonld  other- 
wise be  a  secret  lien."  Phil.  Mecta.  Liens 
(8d  Ed.)  SI  63,  337.  Surely,  the  lawmaker 
did  not  Intend  a  matter  made  essential  to 
the  existence  of  the  lien  to  be  left  at  large 
in  any  such  loose  and  undetermined  attitude 
that  it  might  stand  or  fall  by  words  not  yet 
written  or  spoken;  introduced  by  statutory 
judicial  notice  on  the  bearing  of  some  sob- 
sequent  demurrer,  that  there  was  still  an- 
other method  of  authentication,  by  parol  ot 
otherwise,  beset  In  some  cases.  It  might 
be,  with  the  temptation  to  supply  from  un- 
certain memory,  after  the  event,  what  was 
made  known  to  be  wanting.  This  wonld 
subvert  the  puripose  and  reason  of  requir- 
ing it  to  be  recorded,  and  the  hardship  of 
the  rare  instance  would  weigh  bat  little, 
when  put  in  the  balance  against  such  gen- 
eral inconvenience.  So  tbe  books  hold,  so 
far  as  I  have  been  able  to  examine  them, 
and,  as  we  have  already  seen,  the  letter 
of  tbe  statute  is  In  tbe  very  teeth  of  any 
such  construction.  Where  tbe  statute  pre- 
scribes no  method  of  verification  of  tbe  sig- 
nature of  tbe  ofilcer  before  whom  the  affi- 
davit is  made,  or  of  his  authority  to  ad- 
minister the  oath,  or  if,  when  a  method  is 
mentioned,  it  does  not  appear  to  be  restric- 
tive or  exclusive,  tbe  common-law  mode  of 
proof  must  be  in  the  one  case,  may  be  in  tbe 
other,  resorted  to.  Tbe  common-law  prac- 
tice was  to  make  affidavit  before  any  officer 
of  a  foreign  country  authorized  by  its  laws 
to  administer  the  oath  in  question,  and  then 
bis  signature  and  authority  might  at  any 
time  be  verified  by  the  affidavit  of  some  one 
cognizant  of  the  fact,  made  within  tbe  realm. 
Omealy  v.  Newell,  8  East,  364.  In  tbe  case  of 
Van  Ness  v.  Bank  (1839)  13  Pet.  17,  the  court 
followed  tbe  case  of  Connelly  v.  Bowie  (1823)  ^ 
6  Har.  &  J.  141,  in  holding  that  where  tbe  cer- 
tificate of  acknowledgment  of  a  deed  did  not 
state  that  the  persons  by  whom  It  was  taken 
were  justices  of  the  peace,  and  there  was  no 
evidence  in  the  record  to  prove  their  official 
character,  tbe  certificate  would  be  inadmis- 
sible, but  went  further,  and  held,  expressly, 
that  evidence  aliunde  was  admissible  to  sup- 
ply the  omission  in  tbe  certificate  indorsed 
on  the  deed.  In  the  case  of  Bennet  v.  Paine 
(1838)  7  Watts,  334,  the  certificate  of  ac- 
knowledgment contained  no  assertion  of 
magisterial  character.  It  was  not  affirmative 
of  either  office  or  place,  and  the  court  held 
that  proof  of  the  existence  of  the  magisterial 
character  could  be  supplied  by  evidence  aliun- 
de, and  by  tbe  common-law  methods,  as  there 
was  so  substitution  of  statutory  for  the  com- 
mon-law method  of  proof.  This  is  based  upou 
tbe  general  doctrine  that  where  the  statute  U 
silent  the  common  law  speaks,  but  tbe  gen- 
eral rule  is  equally  well  settled,— that  where 
the  statute  comes  in  the  common  law  is, 
to  that  extent,  displaced.  Here  the  statute 
prescril)es  a  method  of  giving  notice  to  all 
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whom  it  may  concern,  by  requiring  it  to  be 
in  writing,  and  made  matter  of  record,  so 
tliat  the  iien  created  may  not  be  secret,  and 
the  inherent  nature  of  the  transaction  nec- 
essarily implies  that  such  method  is  intended 
to  be  exclusive.  Where  a  statute  declares 
that  the  notice  to  create  a  lien  shall  be  veri- 
fied before  filing,  it  is  essential  to  the  crea- 
tion of  the  lien  that  it  should  be  sworn  to 
in  the  manner  prescribed.  The  want  of  yeri- 
fleation,  or  of  a  sufficient  verification,  is  a 
defect  which  goes  to  the  whole  claim,  and 
cannot  be  amended.  "A  claim  for  a  mechan- 
ic's lien,  when  filed,  should  have  been  veri- 
fied; and  it  should  appear  upon  its  face  to 
have  been  verified,  before  it  can  be  made  the 
basis  of  a  proceeding  to  enforce  the  claim 
based  upon  it.  If  any  special  form  of  veri- 
fication is  prescribed,  it  must  be  followed." 
See  Phil.  Mech.  Liens  (3d  Ed.)  U  SCO,  36Ca, 
citing  Hallagan  v.  Herbert,  2  Daly,  233; 
Lindsay  v.  Huth,  74  Mich.  712,  42  N.  W.  358. 
In  the  latter  case  the  notice  of  lien  filed  had 
no  verification  of  any  kind.  The  verification 
of  the  demand  contemplated  by  the  statute 
is  an  oath  or  affirmation  taken  and  admin- 
istered by  and  before  an  officer  having  au- 
thority by  law  to  administer  and  certify 
oaths  and  affirmations.  2  Jones,  Liens,  ( 
14.j1.  a  verification  of  the  claim  substan- 
tially as  required  by  statute  is  essential  to 
ltd  validity.  Id.  See  discussion  of  the  sub- 
ject in  Chandler  v.  Hanna  (1SS2)  73  Ala. 
390;  Blowpipe  Co.  v.  Spencer  (decided  at 
this  term)  40  W.  Va.  — ,  21  S.  E.  7G8.  Our 
opinion 'is  that  in  such  case  what  is  essential 
to  create  the  lien,  and  give  notice  thereof  to 
the  world  at  large  of  its  being  filed  for  rec- 
ord as  such  lien,  does  not  exist,  efficiently 
to  that  end,  unless  it  appears  on  the  face 
of  the  paper;  that  the  verification  of  the 
genuineness  of  the  signature  of  the  foreign 
officer  before  whom  the  affidavit  was  made, 
and  his  authority  to  administer  an  oath, 
does  not  in  this  case  so  appear  by  such  cer- 
tificate of  the  clerk  or  other  officer  of  a  court 
of  record  of  such  state  or  country,  as  sec- 
tion 31  of  chapter  130  of  ttie  Code  requires; 
that  the  decree  sustaining  the  demurrer  was 
therefore  right;  and  the  plaintiff  declining 
to  amend,  but  electing  to  stand  by  his  bill 
as  he  made  it,  there  was  nothing  the  court 
could  do,  but  dismiss  It  as  on  final  bearing. 
Decree  affirmed. 


WILSON  V.  PHOENIX  POWDER  MAN- 
UF'G CO. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
AprU  3.  1895.) 

NOISASCB— AOTIOX  FOR  IWtlRIES— EVIDENCE— AU- 
TUENTIOATION  OP  DEEDS— LaWS   Or  AN- 
OTHER State — Trespass. 

1.  A  mill,  manufacturing  powder  and  other 
explosives,  nnd  storing  the  s.ime  on  the  prpmiscs, 
situate  on  the  bank  of  the  Ohio  river  nnd  nenr 
two  railroads  and  a  public  road,  is  a  public  nui- 
sance, and  anyone  injured  in  property  by  explo- 


don  of  powder  stored  there  may  recover  damagea 
without  proof  of  negligence  in  its  operation. 

2.  Allegations  of  fticts  not  necessary  to  main- 
tain an  action  or  defense  are  immaterial  and  sur- 
plusage, and  need,  not  be  proven. 

3.  Where  a  judge  is  ex  officio  clerk  of  a 
court,  then  both  certificates  specified  in  section 
19.  c.  130,  are  not  required,  his  certificate  as 
judge  being  sufficient. 

4.  Under  section  4,  c  13,  Code,  courts  take 
judicial  notice,  without  proof,  of  the  law  of  an- 
other state,  and  in  so  doing  may  consult  any  book 
purporting  to  contain,  state,  or  explain  the  same, 
and  consider  any  testimony,  information,  or  ar- 
gument offered  on  the  subject. 

5.  Orifiinal  deeds  made  outside  of  this  state, 
and  so  certified  as  to  warrant  recordation  in  this 
state,  are  admissible  in  evidence  here. 

6.  Actual  possession,  being  an  element  of 
complete  legal  title  to  real  estate,  is  prima  facie 
evidence  of  snch  title  in  the  poRKcssor.  One  in 
such  possession  may  maintain  trespass  or  trespass 
on  the  case  for  damage  thereto,  without  further 
proof  of  his  title. 

7.  Either  actual  or  constructive  possession 
will  maintain  trespass  for  damage  to  realty. 

8.  An  answer  in  chancery  in  another  suit  is 
admissible  as  evidence  of  an  admission  therein  in 
behalf  of  one  though  not  a  party  to  the  suit  in 
which  it  was  filed,  though  it  would  not  be  admis- 
sible as  an  estoppel  under  the  principle  of  res 
judicata. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Wayne  county. 

Action  by  John  O.  Wilson  against  tiie  Phoe- 
nix Powder  Manufacturing  Company.  Plain- 
tiff had  judgmect,  and  defendant  brings  error. 
Affirmed. 

Sinims  &  Ensiow,  for  appellant  Marcum, 
Peyton  &  Marcum,  for  appellee. 


BRAXXON,  J.  The  Phoenix  Powder  Man- 
ufacturing Company  was  sued  in  an  action  of 
trespass  on  the  case  in  the  ch-cuit  court  of 
Wayne  county  by  John  G.  Wilson,  to  recover 
damages  to  Wilson's  dwelUug  house  and  oth- 
er buildings  resulting  from  explosion  of  pow- 
der stored  in  buildings  of  the  defendant  com- 
pany. The  jury  found  a  verdict  for  the  plain- 
tiff, subject  to  the  defendant's  demurrer  to 
the  plaintiff's  evidence,  on  which  demurrer  the 
court  gave  Judgment  for  the  plaintiff,  and  the 
defendant  resorted  zo  the  writ  of  error  which 
we  now  decide. 

/There  was  no  e\idence  to  show  negligence 
on  the  part  of  the  defendant  in  the  operation 
of  Its  pow^der  mill  or  in  the  storage  or  hand- 
ling of  its  powder,  and  thus  the  question 
arises  whether  the  plaintiff  ciin  recover  by 
showing  only  the  presence  of  the  mill  In  the 
location  it  occupied,  the  storage  of  powder 
there,  its  explosion,  nnd  the  consequent  dam- 
age to  the  plaintiffs  property,  without  proof 
of  negligence.  Was  the  defendant  malntaiu- 
hig  a  public  nuisance?  If  it  was.  it  was  en- 
gaged in  the  ::ommission  of  a  public  wrong; 
and,  injury  resulting  therefrom  to  the  plain- 
titT,  the  defendant  must  repair  such  injury. 
Powder  and  nitroglycerine  are  commodities 
of  essential,  if  not  primary,  importance  from 
their  wide  use  in  war  and  in  the  construction 
of  railroads,  roads,  buildings,  and  other  va- 
ried uses,  and  their  manufacture  is  a  business 
entirely  respectable  and    lndlsi)ensable;    but 
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that  coDsIdenitioa  is  not  an  contronkig;  that 
consideration  la  not  oloiae  to  be  regarded. 
The  rights  and  safety  of  tbose  not  engaged  In 
their  manufactare  ranst  not  be  forgotten. 
They  are  agents  of  magical  power  and  wrath. 
When  the  spark  or  touch  of  i^ition  meets 
them,  their  subtle  force  Is  awakened  to  In- 
stantaneous actloD,— an  action  giving  no  warn- 
ing, and  so  potent  that  almost  in  the  twinkling 
of  an  eye,  before  thought  of  self-ireserration 
con  come.  It  wastes  max  and  his  home  and 
bis  savings  with  its  irrepressible  energy. 
Often  the  exi>losicn  comes  from  causes  not 
discernible,  which  reasonaiile  foresight  «r  pru- 
dence cannot  see.  Valuable  as  are  these 
giants  as  auxiliaries  to  man  In  his  great 
worlcs,  they  must  be  limited  to  places  and 
txtnnds  of  safety.  Here  is  a  mill,  making 
powder  and  other  explosives,  standing  right 
on  the  bank  of  the  Ohio  river,  upon  wtiich, 
day  and  night,  boats  bear  thousands  of  pre- 
clons  lives  and  thousands  of  dollars  of  prop- 
erty; about  200  yards  from  the  great  Chesa- 
peake &  Ohio  Railroad  and  about  300  yards 
from  the  Huntington  &  Big  Sandy  Railroad, 
both  great  highways  of  the  public,  with  trains 
filled  with  paasengers  and  property  pesEing 
over  tbem  almost  hourly;  and  abont  75  yards 
from  a  country  read,  also  -a  hijii^iway  in  con- 
stant use.  Six  explosions  occurred  at  this  mill 
within  three  years,  showing  that  it  was  a  con- 
stant menace  to  life  and  property'  for  a  wide 
range  around  It,  within  which  many  people 
lived  and  worked,  as  its  explosions  threw  large 
pieces  of  Iron  and  larfre  timber  out  into  the 
river,  and  some  dear  across  into  the  town  of 
Btirlington,  about  one-half  mile  away  on  the 
Ohio  bank  of  the  river,  and  into  fl(4ds  in  Ohio. 
a  mile  distant.  The  buildings  of  the  plaintiff 
which  were  Injured  in  the  explosion  involved  in 
this  suit  stood  hi  Burlington.  Theseexpioslons 
have  Injured  many  bouses  in  Ohio,  by  shaking 
and  jarring,  damaging  chimneys,  walls,  plas- 
torlDg,  etc..  from  the  force  of  concussion. 
Some  of  the  explosions  were  terrible  in  their 
power  and  shock.  This  powder  mill,  with  Its 
great  quantity  of  explosive^  In  its  storehouse, 
was  a  constant  danger  impending  over  those 
highways  and  all  lawfully  using  tbem,  and 
the  people  living  In  the  neighborhood  within 
the  danger  limit,— an  ever-present  peril,  day 
and  night.  The  manufacture  and  keeping  of 
quantities  of  gunpowder,  nitroglycerine,  and 
other  explosives  to  or  dangerously  near  to  pub- 
lic places,  such  as  towns  or  highways,  is  a 
public  nuisance,  and  indictable  as  such.  It 
makes  no  difference  whether  carefully  or  neg- 
ligently conducted  and  managed.  Negligence 
is  here  no  material  element.  If  damage  bap- 
pen  to  a  person  from  explosion,  the  injured 
party  is  entitled  to  compensation  without  prov- 
ing negligence  on  the  part  of  the  defendant. 
He  Is  Injured  by  that  which  breaks  the  law 
made  for  his  protection,— the  law  against  pub- 
lic nuisance.  He  is  in  no  fault,  while  the 
other  man  is,  and  be  has  received  damage 
from  that  other's  man  wrongful  act  He  has 
a  right  to  Immunity  from  this  injury,  and  the 


other  man  owed  him  the  duty  of  secnrine  him 
immiinity.^nie  state  is  wronged  by  the  malo- 
tenance  of  a  nuisance  which  may  at  any  mo- 
ment take  the  lives  and  destroy  the  property 
of  Its  people  passing  and  repassing  over  tts 
highways,  and  reposing  and  working  In  tbdr 
accustomed  places,  and  the  particular  person 
hurt  lias  special  canse  of  complaint,  l>ecanse 
he  Is  especially  injured.  Talbott  v.  King.  32 
W.  Va.  6,  9  S.  E.  4a  It  Is  true  the  mannfac- 
turer  owns  Us  mlH,  and  Is  engaged  In  lawful 
and  bonoi-able  business;  but  he  has  violated 
that  maxim,  centuries  old  in  the  law,  yet  vital 
and  Indispensable  In  organized  society,  where 
everyone  must  use  his  property  to  earn  bread. 
•Sic  utsre  tuo  ut  alienum  non  laedas"  (So  use 
your  own  property  that  you  Iqjure  not  an- 
other). Ttiis  lawful  but  dangerous  business, 
being  can-ied  op  where  it  is,  Is  a  public  nni- 
sance.  No  care  can  exempt  it,  situated  where 
It  Is,  from  the  charge  of  being  a  nuisance. 
Wood,  Nuis.  $  69;  Wler's  Appeal,  74  Pa.  St 
230;  Heeg  v.  Licht,  80  N.  Y.  579;  Myers  r. 
Malcolm,  6  Hill,  292;  Powder  Co.  v.  Teamey, 
181  HI.  322,  23  N.  E.  389,  19  Am.  St  R.  34 
and  note  p.  39;  Mc Andrews  v.  Collerd.  42  X. 
J.  Law,  189.  In  McAndrews  ▼.  0«>Herd.  su- 
pra, the  opinion  says  that  "keeping  jwwder, 
nitroglycerine,  or  other  explosive  substances, 
in  lai-ge  quantities,  in  the  vicinity  of  a  dwel- 
ling house  or  other  place  of  business.  Is  a 
nuisance  per  se,  and  may  be  abated  by  action 
at  law  or  injunction  In  equity,  and,  if  actual 
Injury  results,  the  person  keeping  tbem  is  lia- 
ble therefor,  even  though  the  act  occasioning 
!  the  explosion  Is  due  to  other  persons,  and  is 
t  chai-geable  to  hta  personal  negligence." 
'The  reason  is  the  act  is  wrougful,  fraught 
with  danger,  an  the  thne,  and  it  is  Dlogical  to 
call  on  one  who,  free  from  fault  has  been 
injured  to  prove  tbat  the  party  who  hijured 
him  conducted  a  business  confessedly  unlaw- 
ful In  a  careless  manner,  and  Just  wherein  he 
was  careless.  His  whole  action  is  negligent 
from  being  wrongful,  so  to  speak.  The  a-a- 
tborities  above  cited  dispei»e  with  proof  of 
negligence  by  the  plaintiff.^^^Jiter  New  York 
cases  overrule  the  case  of  People  v.  Sands.  1 
Johns.  78,  In  tHs  regard.  Now,  If  this  min 
were  located  In  a  secluded  place,— one  remov- 
ed from  highways,- being  In  itself  a  lawful 
business,  the  case  would  be  different;  It  would 
not  be  a  public  nuisance,  and  to  recover  for 
injury  from  an  explosion  I  apprehend  the 
plaintiff  must  show  negligence  on  the  de- 
fendant's part  But  It  Is  contended  that  as 
the  declaration  alleges  negligence  on  the  part 
of  the  defendant,  it  must  be  proven.  That  al- 
legation was  unnecessary,  Immaterial,  and 
surplusage,  and  the  law  does  not  reqiiire  any- 
thtog  but  material  allegatioBS  to  be  proyoi-/ 
State  V.  Howes.  26  W.  Va.  119;  State  t.  Hallf 
26  W.  Va.  236;  1  Greenl.  Ev.  S  51. 

Another  matter  In  the  case  relied  upon  as 
error  Is  the  Introduction  in  evidence  of  a 
copy  of  a  win  to  show  title  In  the  plaintiff 
to  the  premises  Injured.  It  was  probated 
In  Ohio,  and  It  Is  said  that  It  is  InsufBclent- 
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ly  antheatleatecl  in  the  fact  that,  thon^  cer- 
tified as  a  full,  true  copy  by  the  probate 
Jndge,  It  wants  the  clerk's  certificate,  both 
b€ing  required  by  Bcctlon  19,  c.  ISOy  Code. 
By  the  constitution  of  Ohio  and  its  statute 
law,  the  probate  Judge  is  also  clerk  of  the 
probate  court,  and  keeper  of  Its  books  and 
papers.  This  same  person  could  make  two 
certificates,  but  that  would  seem  useless. 
The  object  of  the  statute  In  requiring  two 
certificates  Is  to  doable  the  probability  of 
truthful  certification;  but  this  cannot  be 
done  where  one  man  fills  both  places,  the 
statute  requiring  the  judge  of  the  same  court 
to  certify  that-  the  clerk's  certificate  is  In  due 
form.  It  has  been  held  that,  where  one  per- 
son Is  clerk  and  Judge  both.  It  is  sufficient. 
Cox  T.  Jones,  S2  Oa.  438.  We  have  the  right, 
under  section  4,  c.  13,  Code,  to  take  judicial 
notice  of  the  law  of  another  state,  this  be- 
ing a  change  from  the  former  law  (1  Rob. 
Prac.  21D;  1  Greenl.  Ev.  |  5,  note  1;  Id.  «  488), 
and,  in  exercising  this  power,  can  consult 
tl»  statutes  of  Ohio,  or  any  other  book,  to 
learn  that  the  probate  Judge  is  by  its  law 
ex  officio  derk  of  the  probate  court.  Good- 
rich's Case,  14  W.  Va.  840;  Manufacturing 
Co.  ▼.  Bennett,  28  W.  Va.  16. 

It  is  claimed  that  certain  deeds  were  Im- 
properly admitted.  They  were  offered  to 
show  title  in  the  idaintUf.  They  purport  to 
be  original  deeds,  not  authenticated  copies, 
and,  being  acknowledged  In  aitch  manner  as 
would  allow  them  to  be  recorded  here,  that 
is  suSlcleut  under  section  21,  c.  130,  Code 
18U1.  But,  eves  were  the  said  will  and  deeds 
not  admissible,  it  would  be  immaterial,  as 
tlte  plaintiff,  so  Car  as  concerns  his  title  to 
the  premises,  could  maintain  his  action,  as 
he  was  in  actual  possession,  which  Is  one 
and  the  first  element  of  title,  as  It  la  prima 
facie  eridence  of  full  legal  title  in  him  who 
has  it.  1  Lomax,  Dig.  574;  2  Minor's  lust. 
447;  2  Bl.  Comm.  596  and  note.  One  in  ac- 
tual possession  may  maintain  trespass  quare 
clansum  fregtt  Formerly,  to  maintain  that 
action,  actual  possession  was  necessary. 
Bart.  Law  Prac.  182;  Kretzer  v.  Wysong,  5 
Grat.  9;  Cooke  v.  Thornton,  6  Rand.  (Va.) 
8;  and  Truss  v.  Old,  Id.  550.  Therefore,  a 
tenant  being  in  possession,  the  landlord  could 
not  sue  in  ti-espass  for  lasting  Injury  to  the 
freehold,  but  must  bring  trespass  on  the 
case.  1  Tncker,  191J  But  now  a  construc- 
tive possession  Is  sufficient  to  maintain  tres- 
pass. Snider  v.  Myers,  3  W.  Va.  195;  Storrs 
T.  F^ck,  24  W.  Va.  006.  I  suppose  the  in- 
Jury  to  the  plaintiff's  property  was  so  direct 
and  Immediate  from  the  explosion  as  to  war- 
rant an  action  of  trespass  under  the  strict 
principles  of  the  common  law;  but  that  is 
Irrelevant,  as,  the  action  here  being  tres- 
imss  on  the  case,  we  need  not  consider  the 
nice  and  finespun  distinction  as  to  direct  and 
CQusequsntial  Injury,  on  which  rested  the 
choice  between  the  two  forms  of  action,  re- 
sulting formerly  in  so  many  nonsuits,  dis- 
-cussed  In  Jordan  t.  Wyatt,  4  Orat  151,  and 


elsewhere,  as  the  enactment  found  In  section 
8,  c.  103,  Code,  that  "In  any  case  in  which 
an  action  of  trespass  will  lie  there  may  be 
ntaintalned  an  action  of  trequuM  on  the 
case,"  does  away  with  it  In  this  case. 

Another  error  alleged  in  the  petition  for 
the  writ  of  error  Is  that  the  court  allowed  to 
go  in  evidence  the  answer  of  the  Phoenix 
Powder  Manufacturing  Company  filed  In  a 
suit  of  the  Huntington  &  Kenova  Land  De- 
relopmeut  Comiiany.  The  object  of  tender- 
ing this  answer  as  evldaice  was,  I  suppose, 
to  have  the  benefit  of  the  statements  in  it  as 
an  admission  that  the  defendant  did  buy 
land,  nnd  upon  it  erect  and  operate  a  pow- 
der manufactory.  Was  it  admissible?  It 
was  a  pleading  in  a  case  to  which  Wilson 
was  a  stranger.  A  Judicial  record  is  not  ad- 
missible against  or  binding  upon  parties  to 
It  in  favor  of  strangers  to  it,  its  effect  i>e- 
Ing  confined  to  the  parties  and  their  privies, 
that  Is,  when  offered  to  have  the  effect  of  es- 
toppel, under  tne  principle  of  res  Judicata; 
but  that  was  not  the  purpose  of  its  tntrodoc- 
tion  here,  it  being  offered  only  as  an  Item 
of  evidence  as  an  admission  by  the  defend- 
ant, open  to  explanation  or  rebuttal.  Tb^re 
Is  a  vohiue  of  law  to  show  that  pleadings  in 
another  cause  may  be  used  for  eivUIentiary 
or  collateral  purposes  where  only  one  party 
to  the  case  on  trial  was  a  party  to  the  for- 
mer one.  An  answer  In  chancery  may  be 
used  as  evidence  of  an  adtnission  of  a  fact 
or  facts.  Hunter  r.  Jones,  C  Rand.  (Va.)  541 ; 
Tabb  T.  Cabell,  17  Grat  160;  1  Greenl.  Ev. 
t  527a;  1  Whart.  Ev.  gf  830,  838.  Moreover, 
without  the  admission  contained  in  the  an- 
swer, there  was  plenty  of  evidence  to  show 
that  the  defendants  built  and  operated  the 
mill,  and  stored  powder  there,  especially  on 
a  demurrer  to  evidence.  There  was  ample 
evidence  to  sustain  the  verdict  especially 
considered  upon  a  demurrer  to  the  evidence. 
We  cannot  set  aside  the  verdict  for  ex- 
cesslv-eness  of  damages.  Therefore  we  afllrm 
the  Judgment 


HUNTINGTON  &  KENOVA  LAND  DB- 

VELOPAtENT  CO.  v.  PHOENIX 

POWDER  MANUF'G  CO 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  1,  1895.) 

NrisATtcE — Manutactcriso  Explosives— Ixjcsc- 

TION. 

1.  A  mill,  manufacturing  powder  and  other 
ezploflives.  and  storing^  the  same  an  Ibe  premispii. 
situate  ou  the  banlc  of  th«  Ohio  river  aud  near  two 
railroads  stni  a  public  road,  is  a  nuisance  per  se. 
Wilson  V.  Manufacturing  Co.,  21  S.  E.  1033,  40 
W.  Vn.  — . 

2.  When  a  company  engaged  in  the  mauu- 
facture  of  powder  and  other  explosives,  without 
misrepresentation  or  concealment  on  its  part,  is 
induced  to  locate  its  works  at  great  expense  on. 
Innds  adjacent  to  the  property,  and  for  the  pro- 
spective IjeneSt  of  a  lanil  development  and  im- 
provement company,  such  lattar  company  can- 
not, on  discoverirff  that  the  proximity  of  such 
powder  works  has  diminished  Instead  of  enhanced 
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the  Tdhie  of  its  adjoining  territorj,  enjoin  tlie 
coDtinnance  of  such  works  as  a  nuisance. 
(Syllabus  by  the  Coort.) 

Appeal  from  circuit  court,  Wayne  county. 

Bill  for  an  injunction  by  the  Huntiugton  & 
Kenora  Laud  Development  Company  against 
the  Phoenix  Powder  Manufacturing  Com- 
pany. From  a  decree  for  plaintiff,  defend- 
ant appeals.     Reversed. 

Simms  &  Enslow,  for  appellant  Camp- 
bell &  Holt,  for  appellee. 

DENT,  J.  The  Huntington  &  Kenova 
Land  Development  Company  filed  its  bill 
in  chancery  in  the  circuit  court  of  Wayne 
county  at  the  Deceml>er  Rules,  1892,  against 
the  Phoenix  Powder  Manufacturing  Com- 
pany, for  the  the  purpose  of  perpetually  en- 
joining the  worlss  of  the  defendant  as  a  nui- 
sance. The  allegations  of  the  bill  are  in 
Buttstance  as  follows,  to  wit:  That  the 
plaintiff  is  a  coriwration  for  the  purpose  of 
laying  out  towns  and  selling  lots  therein,  and 
doing  and  engaging  in  all  manner  of  manu- 
facturing and  developing  business  of  all 
kinds;  that  it  owns  about  2,000  acres  of  val- 
uable lands  lying  in  the  counties  of  Wayne 
and  Cabell,  along  the  Ohio  river,  between 
the  city  of  Huntington  and  the  towns  of 
Kenova  and  Ceredo;  that  the  greater  part 
of  this  land  his  been  laid  off  into  lots,  a 
large  portion  thereof  sold,  and  numerous 
manufactories  In  full  operation  thereon;  that 
the  defendant  is  the  owner  of  about  50  acres 
of  land,  on  which  It  has  an  extensive  plant 
for  the  manufacture  of  powder,  dynamite, 
and  other  explosive  substances,  and  is  en- 
gaged in  the  manufacture  of  the  same,  aud 
keeps  stores  of  such  substances  in  large 
quantities  continually  on  hand,  thereby  cre- 
ating a  dangeix>u8  and  threatening  nuisance, 
which  is  surrounded  on  three  sides  by  plain- 
tiff's land  aforesaid,  and  especially  that  por- 
tion of  it  which  has  been  laid  off  into  a  pro- 
posed town  to  be  known  as  the  "Town  of 
Kellogg";  that,  by  reason  thereof,  a  large 
portion  of  plaintiff's  lands  have  been  ren- 
dered valueless  for  the  purpose  for  which 
tliey  were  purchased,  and  cannot  be  used  in 
safety,  even  for  the  purpose  of  farming,  and 
are  thereby  greatly  diminished  and  decreased 
in  value,  and  are  undesirable  and  unsalable. 
Defendant  answered,  admitting  most  of 
plaintiff's  allegations,  but  denied  that  its 
works  were  a  dangerous  nuisance  or  had  to 
any  extent  materially  diminished  the  value 
of  plaintiffs  lands;  that  it  had  been  in- 
duced to  purchase  the  land  and  locate  its 
works  thereon  by  the  original  incorporators 
and  pridcipal  stockholders  of  the  plaintiff, 
immediately  prior  to  its  incorporation,  for 
the  prospective  benefit  of  the  plaintiff  and 
to  increase  the  value  of  its  property'  and 
boom  It  on  the  market;  that  the  plaintiff 
bad  used  It  for  that  purpose  in  its  original 
prospectus  and  advertisements,  and,  now 
ihat  its  boom  had  collapsed,  it  was  endeav- 


oring to  shoulder  the  blame  onto  Hbs  defend- 
ant; that  its  plant  has  cost  it  at  least  *$K0.- 
000,  and  It  has  built  up  an  extensive  and 
profitable  business,  and  now  to  destroy  it 
would  produce  irreparable  loss,  and  be  in- 
equitable, especially,  to  do  so  at  the  instance 
of  the  plaintiff.  On  a  final  hearing  of  the 
case  the  circuit  court  granted  a  perpetual 
injunction,  and  from  its  decree  the  defend- 
ant appeals. 

There  are  virtually  two  questions  present- 
ed for  the  consideration  and  determination 
of  this  court  (1)  Are  the  defendant's  worlis 
a  dangerous  nuisance  per  se?  (2)  Is  the 
plaintiff  in  a  position  to  Invoke  the  aid  of  a 
court  of  equity  for  their  abatement?  The 
first  of  these  questions  has  been  answered 
in  the  affirmative  upon  about  the  same  facts 
in  the  ease  of  Wilson  v.  Same  Defendant 
(decided  at  this  term  of  the  court)  21  S.  E. 
1035.  Tlie  first  clause  of  the  first  syllabus 
is  as  follows,  to  wit:  "A  mill,  manufactur- 
ing powder  and  other  explosives,  and  stor- 
ing the  same  on  the  premises,  situate  on 
the  bank  of  the  Ohio  river  and  near  two 
railroads  and  a  public  road,  is  a  public  nui- 
sance." Judge  Branuon  in  his  able  opinion 
elaborately  discusses  the  question,  and  ar- 
rives at  a  conclusion  which  Is  sustained  by 
reason  and  authority  and  was  fully  con- 
curred in  by  the  court,  and  it  becomes  un- 
necessary to  repeat  wliat  has  been  so  ex- 
haustively treated  in  that  case  here.  Tiuit 
the  defendant's  immense  worlds  were  a  dan- 
gerous and  tlireatening  nuisance  is  estab- 
lished beyond  controversy  or  doubt 

The  second  proposition  is  not  so  easily  dis- 
posed of,  as  it  presents  a  question  of  equita- 
ble interference  of  the  gravest  character  and 
highest  importance.  It  is  plain  from  the 
evidence  that  the  original  promoters,  land- 
owners, and  now  the  principal  stockholders 
and  officers  of  the  plaintiff,  for  the  benefit 
of  the  plaintiff  in  enhancing  its  lands  and, 
rendering  them  salable,  induced  the  defend- 
ant to  purchase  the  land  of  them  and  locate 
its  works  at  the  present  place.  This  it  did 
at  an  immense  cost  and  the  works  as  they 
now  stand  are  estimated  at  over  $250,000  in 
value.  'Afterwards  It  is  discovered  that  in- 
stead of  the  defendant's  works  being  an  ad- 
vantage to,  they  actually  diminish  and  al- 
most totally  destroy  the  value  of.  a  large 
portion  of  its  laads  for  the  purpose  for  which 
purchased,  and  the  plaintiff  becomes  as  anx- 
ious to  rid  itself  of  the  defendant  as  before 
its  original  promoters  and  many  of  its  stock- 
holders and  officers  were  anxious  to  have 
it  come  and  locate  in  their  midst;  that  is, 
including  its  immediate  predecessor,  the  Con- 
tinental Powder  Manufacturing  Company, 
from  whom  defendant  derives  its  title. 
When  the  plaintiff  found  out  the  injury  the 
defendant's  worlu  were  to  its  lands,  it  en- 
deavored to  get  the  defendant  to  more  them 
to  another  point,  and,  as  an  Inducement  of- 
fered to  take  the  land  at  $10,000,  give  a  note 
for  $10,000,  and  500  acres  of  land,  and  put 
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Id  a  switch.  The  defendant  declined  this 
offer, 'for  the  reason,  as  claimed,  the  offer 
■would  he  nothing  In  comparison  with  the 
loss  of  remoTal.  Those  representing  plain- 
tiff then  notified  defendant  that  "we  propose 
to  hare  you  go  up  In  the  valley,  if  not  by 
fair  means,  by  foul."  There  Is  some  little 
attempt  in  the  evidence  on  behalf  of  plain- 
tiff to  show  that  the  agents  of  the  defendant 
misrepresented  the  dangerous  character  of 
its  works,  but  there  is  no  allegation  in  the 
pleadings  to  this  effect,  and  the  evidence  on 
the  subject  is  at  least  a  stand-off.  The  pro- 
moters of  plaintiff,  being  men  of  wide  busi- 
ness expeiience,  were  certainly  aware  of  the 
dangerous  nature  of  powder  and  dynamite, 
although  not  acquainted  with  the  manner  of 
their  manufacture.  Plaintiff,  failing  to  make 
an  offer  sufficient  to  Justify  defendant  to  re- 
move. Instituted  this  suit  ij  furtherance  of 
the  threat  to  use  fair  or  foul  means.  The 
defendant  has  Indicated  its  williugness  to 
move,  provided  It  receive  a  sufficient  con- 
sideration to  cover  the  loss  occasioned  there- 
by. There  is  no  evidence  to  show  what  this 
loss  would  be,  other  than  it  would  be  greatly 
in  excess  of  the  offer  submitted  by  the  plain- 
tiff. This  offer  is  not  claimed  to  have  been, 
nor  Is  there  any  proof  to  show  that  it  would 
be,  an  ample  Indemnity  to  the  plaintiff,  but 
counsel  Insist  that  it  was  a  mere  proffer  of 
charity.  If  the  evidence  had  shown  that 
the  amount  offered  was  a  sufficient  Indem- 
nity to  defendant,  and  was  made  and  con- 
tinued for  that  purpose,  plaintiff  would  have 
had  a  much  surer  standing  in  a  court  of 
equity.  But,  from  the  pleadings  and  evl* 
dence  in  this  case,  the  only  question  in  con- 
troversy is  as  to  which  of  the  parties  to  this 
suit  should  bear  the  expense  of  the  removal 
of  defendant's  works  to  a  more  suitable  loca- 
tion, and  this  is  still  narrowed  down  to  the 
difference  between  the  proffer  made  and  the 
actual  expense  of  the  removal;  and,  because 
the  defendaat  will  not  make  the  removal  un- 
less this  expense  Is  secured  to  it,  plaintiff 
recks  the  assistance  of  a  court  of  equity. 
A  "fair  means"  to  have  otherwise  accom- 
plished its  purpose  would  have  been  to  have 
assumed  this  expense.  Defendant  was  sold 
the  land  and  granted  the  privilege  of  con- 
structing its  works  by  those  under  whom 
plalBtiff  claims,  for  plaintiff's  benefit,  and 
did  so  construct  its  works,  and  has  not  en- 
larged tUcm  beyond  the  original  intention 
as  undei'stood  by  plaiutiff,  shown  by  its  pro- 
spectus. Bankart  v.  Houghton,  27  Beav.  425. 
Defendamt  has  suffered  serious  losses  by  sev- 
eral explosions  through  the  negligence  of  its 
employes  or  the  interferenee  of  others.  Its 
damages  hare  not  been  less  than  those  of 
the  plaintiff  from  these  accidents,  while  its 
expenses  for  rebuilding  and  repairs  have 
been  very  great,  and,  for  these  reasons, 
plaintiff  asks  the  entire  destruction  of  its 
works,  without  recompense.  Is  this  equity? 
Should  the  plaiutiff,  a  speculative  coi-pora- 
tlon,  be  permitted  to  induce  various  kinds 
of  manufacturers  to  purchase  of  its  lauds, 
make  great  outlays  in  creating  plants,  and 
then,  because  plaintiff  ascertains  that  any 


such  manufactory  Is  an  Injury,  to  the  sale 
of  others  of  Its  lands.  Is  It  to  have  the  priv- 
ilege of  calling  upon  a  court  of  equity  to  de- 
stroy the  property  and  investment  of  those 
who  have  been  Induced  to  purchase  of  it  in 
good  faith,  and  without  any  attempt  to  de- 
ceive It  as  to  the  character  of  the  manu- 
factory to  be  established?  Plaintiff  says. 
"I  was  mlstakea."  Equity  says:  "Make 
good  the  loss  the  defendant  will  Incur,  and 
you  will  be  relieved  of  Its  obnoxious  pres- 
ence; otherwise,  you  must  bear  it  as  a  bur- 
den of  your  own  assuming.  At  least,  a 
court  of  equity  will  not  lend  you  its  assist- 
ance under  such  circumstances.  If  you 
would  be  heard,  come  with  clean  hands  and 
a  righteous  cause."  A  penjon  who  licenses, 
permits,  or  acquiesces  in  the  establishment 
of  a  costly  and  expensive  nuisance  cannot 
invoke  the  aid  of  a  court  of  equity,  even 
though  It  prove  more  annoying  and  Injurious 
than  he  anticipated,  but  he  will  be  left  to  his 
remedy  at  law.  If  any.  If  he  cannot  sue  at 
law,  neither  can  be  sue  in  equity.  IC  Am. 
&  Eng.  Enc.  Law,  900;  2  Wood,  Nuis.  J§  785, 
804,  805,  80C;  Hulme  t.  Shreve,  4  N.  J.  Eq. 
116.  "A  person  may  so  encourage  another 
In  the  ei-ection  of  a  nuisance  as  not  only  to 
be  deprived  of  the  right  of  equitable  relief 
but  also  to  give  the  adverse  party  an  equity 
to  restrain  him  from  recovering  damages  at 
law  for  such  nuisance."  Williams  v.  Earl 
of  Jersey,  1  Craig  &  P.  91;  Carlisle  v.  Coop- 
er, 21  N.  J.  Eq.  576;  Eden,  InJ.  274;  High, 
InJ.  I  756;  Whitney  v.  Railway  Co.,  11  Gray, 
359;  Swain  v.  Seamens,  9  Wall.  254.  For 
the  foregoing  reasons,  the  decree  complained 
of  is  reversed,  injunction  dissolved,  and  bill 
dismissed. 


MATHIS  V.  WESTERN  UNION  TEL.  CO. 

(Supreme  Court  of  Georgia.     June  2,  1805.) 

Dissenting  opinion.  For  majority  opinion,  wo 
21  S.  E.  5&t. 

SIMMONS,  J.  (dissenting).  That  a  corpwa- 
tion  trangnctinp:  business  with  the  pubiie  has  a 
right  to  make  all  reasonable  roles  and  regulations 
for  the  goverDmeDt  of  its  busisess  is  teo  well 
settled  to  require  the  citation  of  authorities;  it 
is  universally  held  by  all  courts.  On  this  prin- 
ciple, courts  hold  that  an  insurance  company  has 
a  right  to  stipulate  with  the  assured  that,  in  case 
of  losH,  he  must  make  out  his  proof  of  loss,  and 
sniimit  it  to  the  company  witliiu  a  specified  time, 
or  his  right  of  action  to  recover  for  his  loss  is 
barred.  On  the  s;  me  nrinciple,  ponrts  hold  tliat 
a  telefiraph  company  has  the  right  to  contract 
with  the  gender  of  a  meK.saKe  that  he  must  give 
written  notice  of  his  claim  for  damages  arising 
from  a  breach  of  rontract  within  a  spvcified  time, 
or  his  right  to  recover  will  be  barred.  'Ihis  is 
held.  too.  in  the  face  of  the  statute  which  gives 
the  sender  a  much  longer  time  to  bring  his  action 
for  his  demages.  It  is  held  on  the  principle  that 
the  company  has  a  rifiht  to  make  reasonable  niles 
and  refnilations  in  the  trannaption  ef  its  business 
with  the  public;  and  such  rules  and  regulations 
are  held  to  be  reasonable  on  the  ground  tliat  the 
telegraph  company  receives  and  transmits  thou- 
sands of  telegrams  in  the  course  of  the  time  pre- 
Keribed  in  the  rule,  and  that  it  would  be  impos- 
sible, after  this  time,  for  it  to  preserve  its  evi- 
d<'nce  so  ns  to  meet  and  defend  actions  brought 
afniinst  it  for  damages  within  the  time  allowed 
the  sender  by  the  statute  of  limitations  to  sue 
for  the  breach  of  a  contract.    The  courts,  in 
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hoMlnir  this  rale  to  be  a  reasonable  one,  have  rir- 
tnally  allowed  it  to  abolish  the  statute  of  limita- 
tions by  contract  with  the  sender.  The  con- 
traeta  thns  made  do  not  relieve  the  telegraph 
company  from  any  part  of  its  obligation.  It  is 
bound  to  the  uime  care,  diligence,  and  fidelity  as 
the  law  requires  it  to  exercise  if  no  such  contract 
had  been  made.  All  the  contract  requires  is  that 
the  sender  of  a  telegram  should  give  notice  of 
his  claim  for  damrges  within  die  time  agreed  up- 
on in  the  contract,  so  as  to  enable  the  company 
to  ascertain  the  facts,  and  to  preserve  the  same 
for  its  defense.  This  being  true,  it  is  difficult  for 
tne  to  see  why  the  company  cannot  make  'he 
same  contract  in  relation  to  a  penalty  imposed 
by  law  for  a  violation  of  its  statutory  duty,  when 
the  penalty  is  to  be  recovered  by  an  individual, 
and  not  by  the  public.  I  admit  that  it  c.mnot 
make  a  contract  that  will  relieve  it  from  the  pen- 
alty, or  that  will  relieve  it  from  its  breach  of 
duty,  either  by  omission  or  conunissiun.  Bat 
the  contract  under  consideration  does  not  under- 
take to  do  that.  It  simply  means  that,  if  the 
company  fails  to  discharge  its  duty  to  the  sender, 
as  required  of  it  by  law,  the  sender  agrees  to  pre- 
sent to  it  in  writing  his  claim  for  the  statutory 
penalty  within  60  da.vs  after  the  message  is  filed 
•with  the  company.  It  does  not  relieve  rhe  com- 
pany of  the  penalty. '  'Xlie  same  obligation  rests 
upon  it  to  send  or  deliver  the  message  "with  im- 
partiality and  good  faith  and  due  duigence."  If 
it  fails  to  do  so,  and  the  sender  complies  with  the 
stipulation  to  make  his  claim  for  the  penalty 
within  60  days,  the  company  is  as  much  bound 
for  the  Mnalty  as  if  the  stipnlation  had  not  been 
made.  It  is  no  hardship  upon  him.  In  these 
days  of  intelligence  and  rapid  communication, 
be  can  certainly  ascertain  within  a  mnch  shorter 
time  than  this  the  failnre  on  the  partof  the  com- 
pany to  comply  with  the  lew.  If  he  itends  a 
message,  he  can,  within  a  few  hours,  or  days  at 
least,  ascertain  whether  it  was  transmitted  nr.d 
delivered  as  the  statute  requires.  Why  should 
he  have  more  time  to  bring  his  action  for  a  pen- 
alty of  $100  than  he  would  to  bring  it  for  dama- 
ges involving  $1,000?  It  is  said  that  the  reason 
is  that  in  the  one  case  it  is  for  a  penalty,  and  in 
the  otiter  for  damages;  that  the  penalty  implies 
public  policy,  and  that  the  law  forbids  any  one 
to  contract  contrary  to  that;  that  the  object  of 
the  legislature  was  to  quicken  the  diligence  of 
these  companies  in  the  performance  of  their  du- 
ties, and  that  this  act  is  based  upon  public  ]>ilicy. 
I  think  that  I  have  already  shown  that  the  com- 
pany is  not  relieved  from  any  of  its  duties  by  this 
stipulation  in  thecontract;  that  the  sender  waives 
no  right  that  the  statute  gives  him  by  agreeing 
to  the  stipulation.  All  that  he  does  waive  is  the 
general  statute  of  limitations,  in  case  he  fails 
to  give  the  notice.  He  agrees  with  the  company 
to  make  a  limitation  of  their  own  in  lieu  of  rhe 
general  statute  prescribed  for  the  breach  of  all 
contracts,  if  he  fails  to  give  the  notice  according 
to  his  agreement.  T'thmi  this  subject  I  think 
the  case  of  Telegra^  Co.  ▼.  Jones,  95  Ind. 
228,  and  the  case  of  Montgomery  v.  'rdegraph 
Co.,  50  Mo.  App.  591,  cited  by  Mr.  Justice  LUMP- 
KIN in  the  opinion  of  the  court  in  this  case,  is  di- 
rectly in  point.  I  call  particnlar  attention  to  the 
reasoning  of  Chief  .Tustice  Elliott  in  Jones*  Case. 
While  it  is  not  binding  upon  us,  the  reasoning  is 
very  forcible,  and  is  entitled  to  great  weicrht. 

Now,  as  to  the  public  policy  of  the  act  of  1887, 
which  gives  this  right  of  action.  It  will  be  ob- 
served that  the  act  declares  that  the  penalty 
may  be  recovered  by  "either  the  sender  of  the  dis- 
patch or  tlie  person  to  whom  sent  or  directed, 
whichever  may  first  sue."  It  does  not  give  the 
right  of  action,  to  the  public.  It  does  not  pro- 
ride  that  any  part  of  the  recovery  shall  go  to  the 
public,  or  to  any  portion  of  it.  It  sives  tiie 
whole  to  the  sender  if  he  first  brings  hia  actisn. 
The  suit  under  consideration  was  bronght  by  the 
sender.  I  am  free  to  admit  that  if  the  recovery, 
or  a  portion  of  it,  went  to  the  public,  the  sender 
could  not  agree  to  any  stipulation  which  would 
deprive  the  public  of  its  portion.  The  rule 
seems  to  bs  that  where  the  public,  or  a  portion 
thereof,  are  <nteresteM  in  a  fina  or  penalty,  tht 
person  or  informer  who  brings  the  action  cannot 


settle  or  compound  with  the  defendant  so  as  to 
deprive  the  public  of  its  interest  therein.  1** 
Am.  &  Eng.  Enc.  Law.  281,  and  authorities 
cited.  But  where  the  penalty  or  fine  goes  al-jr.e 
to  the  informer  or  person  who  institutes  the  a<- 
tion  therefor,  he  may  settle  or  compoond  wiili 
the  defendant,  or  withdraw  his  suit,or  waive  his 
right  to  recover  the  same.  He.  being  alone  in'-r- 
ested  in  the  matter,  may  make  any  kind  of  agre«- 
ment  about  it  that  he  pleases.  He  is  not  com- 
pelled to  sue;  and,  if  he  does  so,  he  can  withdraw 
the  suit,  or  settle  it  by  compromise.  If  be  ii 
entitled  to  receive  half  of  the  penalty,  he  can  coin- 
promise  with  the  defendant  for  his  half,  or  be 
may  release  the  defendant  from  his  part  thereof. 
Wardens  of  Poor  v.  Cope,  2  Ircd.  44;  Haskir.^ 
V.  Newcomb.  2  Johns.  404;  Telegraph  Co.  v. 
Taylor,  at  Ga.  408.  11  S.  B.  390;  Telegraph 
Co.  T,  Buchanan,  35  Ind.  430.  If  he  can  d<i 
tbia,  what  prevents  him  &om  stipulating  in  ad- 
vance that,  if  the  defendant  becomes  liable  xn 
the  penalty,  he  will  give  liim  notice  thereof  with- 
hi  eiO  days?  Section  10  of  our  Code  provi<It'> 
that:  "Laws  made  for  the  preservation  of  inil^- 
lie  order  or  good  morals  cannot  be  done  away 
with  or  abrogated  by  any  agreement:  bnt  a  pnr- 
son  may  wai'te  or  renounce  what  the  law  has  t~ 
tabllshed  in  his  favor,  when  he  does  not  thereliv 
Injtire  others  or  affect  the  public  interest."  Th- 
act  of  1887  was  not  enacted  for  the  preserration 
of  public  order  or  good  morals,  but  as  announct-l 
in  the  opinion  of  the  majority  of  the  court  wa> 
made  for  the  purpose  of  quickening  Ae  diligenc- 
of  these  companies  in  the  performance  of  their 
duties.  The  act  of  1887.  as  before  remarked, 
declares  that  the  whole  recovery  shall  go  to  th.- 
sender  if  he  is  the  first  to  sue.  His  Ktipulatitu' 
that  he  will  give  notice  of  the  liability  of  th.- 
company  for  the  penalty  within  60  days  affect* 
only  his  own  right  to  recover,  and  does  not  in- 
jure or  affect  the  public  interest  in  any  mann<'r. 
Under  this  section  of  the  Code  this  eonrt  held,  in 
the  case  of  Simmons  v.  Anderson,  56  Ga.  .TS. 
that  Simmons,  as  ht.ad  of  a  family,  could  waive 
his  right  to  a  homestead,  although  the  conctitii- 
tion  of  tiie  state  expressly  declared  that  he  w:.~ 
entitled  to  one.  and  that  it  shonid  not  be  snhjw* 
to  levy  and  sale.  Section  2040  of  the  Code  pri- 
vides  that  certain  property  of  every  debtor  wh., 
Is  the  head  of  a  family  shall  be  exempt  from  lew 
and  sale,  nor  shall  any  valid  lien  be  created  ther- 
on.  Yet  this  court  in  Flanders  v.  Wells.  HI 
Ga.  105,  held  that  Wells  could  waive  this  e\- 
eniptiou  on  property  described  in  the  section,  an : 
that  it  was  subject  to  sale  under  a  mortgage  liia 
thereon  which  contained  the  waiver.  "Siese  de- 
cisions were  pronounced  before  the  adoption  of 
our  present  constitution,  which  allows  a  waiver  of 
homestead  and  exemption.  This  constitutional 
provisien  allowing  the  homestead,  and  secti-n! 
2040.  providing  for  what  is  called  the  "pony  hoiu'^ 
stead,"  were  enacted  to  prevent  families  friii;i 
being  thrown  out  of  house  and  home,  and  thl.^ 
keep  them  from  becoming  charges  upon  the  puK- 
11c.  The  public  bad,  therefore,  an  indirect  in- 
terest in  seeing  that  each  head  of  a  family  ha.I  .i 
home.  Yet  with  this  interest  of  the  pitbUc.  a 
waiver  by  the  head  of  a  family  was  held  vali.l 
and  binding.  If  it  was  not  contrary  to  pu'.ii' 
policy  to  waive  a  homestead,  which  was  enact  >.l 
for  the  protection  of  the  women  and  children  -rf 
the  state,  and  to  prevent  them  from  becomiae 
charges  on  the  public,  how  much  less  is  it  contrarr 
to  that  policy  to  allow  a  sender  of  a  telegram  x'v 
stipulate  that  he  will  not  hold  the  oompaay  liaM.- 
for  a  penalty  unless  be  gives  it  notice  within  lii) 
days  from  the  filing  of  the  message? 

To  repeat,  he  does  not  waive  his  ri^t  of  ai- 
tion;  he  only  waives  the  general  limitation  art. 
in  case  be  fails  to  give  notice  of  his  claim  ^■>r 
the  penalty.  If  he  gives  the  notice,  he  can  sTill 
bring  his  action  within  the  time  prescribed  by  the 
statute  of  limitations.  His  doing  so  affects  nu 
one  but  himself.  If  he  fails  to  give  the  notiiv 
which  he  stipulates  to  do,  it  Is  his  own  fault: 
and  his  failiue  injures  no  one  but  himself.  In 
my  opinion,  the  plaintiff  in  this  case  had  the  ri.H.t 
to  make  the  agreement  in  question.  It  was  n.t 
contrary  to  public  folicy,  and  lie  should  not  t  o 
sHnwedto  ret>ove!r,git  zed  by  VjOOQ 


INDEX. 


AiNitement. 

Of  nnlaance,  Bee  "Nuisance." 


.4BATBMSNT  AND  BEViVAIi. 

Propriety  of  abatinif  an  action  on  the  eronnd 
that  there  was  another  action  pending,  the  lat- 
ter action  harinK  been  dismiMed  for  want  of 
jnriadiction,  and  no  appeal  taken. — Smith  t. 
Walke  (S.  C.)  249. 

Where,  after  judfrment  of  nonsuit,  plaintiff 
brings  error,  and  while  the  error  was  pending 
brinfrs  another  action,  and  dismisses  the  writ 
of  error,  a  plea  of  another  action  pending  should 
be  overruled.— Gllmore  t.  Georgia  Railroad  & 
Banking  Co.    (Ga.)  .50. 

Question  whether  the  right  of  a  receirer  to 
SUP  stockholder  on  a  debt  due  by  the  latter  wa« 
affected  by  a  suit  by  the  latter  against  the  di- 
rectorii  for  mitimanagement.  —  Buist  T.  Fitssi- 
mons  CS.  C.)  610. 

Acceptance. 

Of  draft,  see  "Negotiable  Instmmenta." 

Accident. 

See  "Negligence." 

At  crolklng,  see  "Railroad  Oompanles." 

Accommodation  Paper. 

See  "Negotiable  Instruments." 

Accord  and  Satjsfaction. 

See  "Payment." 

AccotintlTig. 

By  executor,  see  "Executors  and  Administra- 
tors." 
By  trustee,  see  "Trusts." 
In  equity,  see  "Equity." 


ACCOUNT  STATED. 

Effect  of  the  giring  of  a  new  note  in  renewal 
of  a  former  one  as  preventing  the  maker  from 
claiming  credits  which  should  hare  been  made 
on  the  first  note.— Turner  v.  Pearson  (Ga.)  104. 

Acknowledgment. 

To  toll  statute  of  limitntious,  see  "Limitation  of 
Actions." 

ACnON. 


See,  also,  "Abatement  and  ReTlTal";  "Appear 
ance";  "Continuance";  "Costs";  "Election  of 
Remedies";  "Jury";  "Limitation  of  Actions"; 
"Lis  Pendens";  "New  Trial":  "ParUes"; 
"Pleading";  "Practice  in  CItU  Cases";  "Ref- 
erecce";  "Removal  of  Causes";  "Trial"; 
"Venue  in  Civil  Cases";  "Witness." 

By  and  against  executor,  see  "Executors  and 
Administrators." 

On  injunction  bond,  see  "Injunction." 


On  note,  see  "Negotiable  Instruments." 

On  iwlicy,  see  "Insurance." 

Particular  actions,  see  "Action  on  the  Ciise"; 
"Assumpsit";  "Deceit";  "DiTorce";  "Eject- 
ment"; "False  Imprisonment";  "Injunction"; 
"Libel and  Slander'';  "Malicious  Prosecution"; 
"Partition";  "Quieting  Title— Removal  of 
Cloud";  "Specific  Performance";  "Trespasa." 

To  construe  will,  see  "Wills." 

Consideration  of  question  when  a  reoorery 
for  past  and  future  damages  from  a  private 
nuisance  most  be  in  one  suit. — Henry  v.  Ohio 
River  R.  Co.  (W.  Va.)  863. 

Richt  to  join,  in  an  action  for  a  penalty  for 
failure  to  transmit  a  telegram,  the  company 
which  received  the  message  for  transmission 
and  a  connecting  line,  whose  agent  failed  to 
deliver  it. — Chandler  v.  Western  Union  Tel.  Co. 
(Ga.1  832;  Western  Union  Td.  Co.  v.  Chandler, 
Id.;  Georgia,  C.  &  N.  Ry.  Co.  v.  Same,  Id. 

A  cause  of  action  against  one  defendant  for 
materials  furnished,  and  one  against  another 
defendant  on  a  separate  agreement  to  pay  for 
such  materials  on  uie  report  of  the  "engineer  in 
charge,"  approved  by  the  first  defendant,  can- 
not be  joined  in  one  action.— Renfroe  v.  Shu- 
man  (Oa.)  373. 

The  fact  that  the  money  f6r  which  an  Incom- 
ing clerk  of  court  snes  his  predecessor  in  office 
belongs  to  different  persons  does  not  involve  a 
miBJoinder  of  causes  of  action. — Peebles  v. 
Boone  (N.  C.)  187. 

Right  to  join  several  actions  against  one  de- 
fendant for  penalties  for  failure  to  discharge  offi- 
cial duties.— State  v.  Hughes  (N.  O.)  971. 

A  claim  for  a  spedflc  amount  of  damages  for 
an  injury  to  plaintiff's  business  cannot  be  split 
so  as  to  bring  the  amount  within  the  jurisdic- 
tion of  the  justice,  and  then  be  sued  on  in  sev- 
eral suits. — Hale  v.  Town  of  Weston  (W.  Va.) 

ACTION  ON  THE  CASE. 

Where  one  in  collusion  with  the  owner  con- 
verts property  subject  to  a  lien,  and  places  it 
out  of  reach,  he  is  liable  in  an  action  similar  to 
case.— Michalson  v.  All  (S.  C.)  32S. 


Acts. 


See  "Statutes.' 


Adequate  Bemedy  at  Law. 

See  "Equity." 


See 


Adjoining  Landowners. 

"Bonndariet," 


Adjournment. 

See  "CSontinuance." 


See 


Adndnlstratton. 

"Executors  and  Administrators." 
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Admissions. 

As  evidence,  see  "Evidaice." 
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ADVEBSE  POSSESSION. 

If,  after  adyerse  possession  has  begiin,  the 
legal  title  is  forfeited  to  the  commouwealth,  the 
possession  ceases  to  be  adverse  as  against  the 
commonwealth  until  resold  by  it.— Reusena  v. 
Lawson  (Va.)  347. 

One  cannot,  by  adverse  possession,  acquire  the 
right  to  obstruct  a  public  nighway.— Depriest  v. 
Jones  (Va.)  478. 

To  make  the  posseasion  of  a  tenant  adverse 
to  his  landlord,  the  landlord's  notice  of  such  ad- 
verse holding  need  not  be  shown  by  evidence  so 
convincing  as  to  preclude  all  doubt. — Reusena  v. 
Fjawson  (va.)  347. 

Question  as  to  the  effect  of  a  sheriflfs  sale  as 
a  means  of  passing  title  by  reason-of  four  years' 
posseRsion  by  a  life  tenant  of  the  land  under  a 
decree  previously  rendered. — Wallace  t.  Jones 
(Ga.)  89. 

Case  in  which  one  may  set  up  adverse  pos- 
session as  against  his  grantor,  who  has  re- 
tained the  legal  title.— Chapman  v.  Chapman 
(Va.)  813. 

Propriety  of  treating  the  possession  of  one  W.. 
prior  to  a  decree  under  which  plaintiffs  claimed, 
and  prior  to  a  sherifiTs  sale  under  which,  in  ad- 
dition to  the  decree,  defendants  claimed,  as 
available  to  plaintiffs  in  finding  their  prima 
facie  right  to  recover.— Wallace  v.  Jones  (Gra.) 
89. 

A  defective  tax  deed  may  be  issued  to  show 
color  of  titie.— Reusens  v.  Lawson  (Va.)  347. 

Possession  of  land  under  a  color  of  titie  will 
not  ripAi  into  a  prescriptive  title  unless  such 
title  is  accompanied  by  a  claim  of  right  thereto. 
—Wade  T.  Johnson  (Ga.)  5<S&. 

Affidavit. 

For  attachment,  aee  "Attachment." 

A£:ency. 

See  "Principal  and  Agent." 

Alcoholic  Liquora 

See  "Intoxicating  Ldquors," 

ALTERATION  OF  INSTSXT- 
MENTS. 

A  fraudulent  alteration  of  a  mortgage,  after 
execution  and  delivery,  by  inserting  another 
tract  of  land,  renders  it  void. — Powell  v.  Pearl- 
Htine  (S.  C.)  328;  Oarris  v.  Same.  Id. 


AMBASSADOBS  AND  CONSULS. 

A  state  court  has  jurisdiction  of  an  action  for 
the  price  of  goods  sold,  against  the  resident  con- 
sul of  Belgium.— De  Give  v.  Grand  Rapids  School 
Furniture  Co.  (Qa.)  582. 


Amendment. 

Of  affidavit  for  attachment,  see 
Of  judgment,  see  "Judgment" 
Of  pleading,  see  "Pleading." 
Of  return,  see  "Writs." 
Of  statute,  see  "Statutes." 


"AtUchmuit" 


Animals. 


APPEAL. 

See,  also,  "Certiorari";  "Error,  Writ  of;  '"Ex- 
ceptions, Bill  of/;  "New  Trial." 
Costs  on  appeal,  see  "Costs." 
In  criminal  cases,  see  "Criminal  Law." 

Where  the  controversy  has  been  adju.<ne<i 
pending  the  action,  an  appeal  will  not  lie  to  de- 
termine costs.— Elliott  V.  Tyson  (N.  C.)  106. 

The  court  of  appeals  has  appellate  jurisdiction 
on  the  refusal  of  a  circuit  court  to  Issue  a  writ 
of  certiorari  on  a  conviction  of  one  by  a  town 
council  for  maintaining  a  nuisance,  without  re- 
gard to  the  amount  involved.— Town  of  Davis 
V.  Davis  (W.  Va.)  906. 

Where  the  supreme  court  has  a  right  to  re- 
view the  findings  of  fact  of  the  lower  court,  it 
may  find  the  facta  if  they  are  not  fonnd  by  the 
lower  court— Pearce  v.  Klwell  (N.  C.)  305. 

I  Effect  of  consent  by  appellees,  to  an  amend- 
ment of  a  decree  in  accordance  with  appeJ- 
:  lant'a  request,  as  bearing  on  the  judgment  of 
I  the  appellate  court  —  Hartsfield  v.  Chamblin 
I  (S.  C.)  708. 

!  Refusal  to  set  aside  an  order  made  on  the 
I  written  consent  of  all  the  parties. — In  re  Spra- 
!  gins  (S.  C.)  &43:  Mann  v.  Poole,  Id. 

A  mere  exception  to  a  finding  of  fact  la  in- 
sufficient to  cause  its  review. — ^Hinsdale  t.  Un- 
derwood (N.  C.)  401. 

Where  the  court  failed  to  dedde  a  motion  to 
dismiss  a  complaint  an  exception  that  the 
court  erred  in  refusing  to  grant  such  motion 
presents  nothing  for  review  on  appeal. — ^Willis 
V.  Toier  (S.  0.)  617. 

Whether  certain  facts  show  contributory  neg- 
ligence or  estoppel  on  the  part  of  the  plaintiff 
cannot  be  determined  on  an  appeal  from  an  ord»-r 
overruling  a  demurrer. — Buiat  v.  Melchers  (S. 
C.)449. 

Appealable  Jadgments  and  orderA 

The  refusal  of  a  motion  to  dismiss  for  vrant 
of  jurisdiction  of  a  cause  of  action  la  not  ap 
pealable.— State  v.  Hughes  (N.  C.)  971. 

An  order  for  examination  in  supplementary 
proceedings  is  not  a  final  order. — Bruce  v.  Crab- 
tree  (N.  C.)  194;  Appeal  of  Hartsfield,  Id. 

A  judgment  disposing  of  only  a  part  of  the 
issues,  and  continuing  the  others  till  the  next 
term,  is  not  appealable. — Hintou  v.  Life  Ins.  Co. 
of  Virginia  (N.  C.)  201. 

An  order  by  the  court  in  equity  submitting 
issues  involving  fraud  to  a  junr  is  not  appeal- 
able.— Hammond  v.  Foreman  (8.  G.)  3. 

A  judgment  denying  a  motion  to  set  asidt>  a 
receiver's  sale  under  mortgage  foreclosure  is 
appealable. — ^Kreitzer  v.  Grovatt  (Qa.)  585. 

An  order  refusing  to  set  aside  a  motion  to 
examine  the  adverse  party  before  trial  ia  not 
appealable.  —  Holt  v.  Southern  Finishing  & 
Warehouse  Co.  (N.  C.)  010. 

Under  Code,  i  4250,  as  amended  by  Act  Oct. 
16,  1801,  an  order  overruling  a  demurrer  to  the 
complaint  by  a  part  of  the  defendants  is  appeal- 
able, though  the  action  is  still  pending  against 
the  other  defendants.  —  United  Underwriters' 
Ins.   Co.  V.  Powell  (Ga.)  565. 

Parties. 

Where  plaintiff,  suing  as  administrator,  joins 
with  another,  who  has  been  appointed  as  hi* 
successor,  in  a  motion  for  substitution,  the  sub- 
stitufion  may  be  made  in  'the  supreme  court  if 
denied  in  the  court  below. — Isbell  v.'  BlancharJ 
(Ga.)  720. 


Killed  or  injured  by  locomotive,  8e«  "Railroad  ^  Bond. 


Companies.' 


See  "Pleading.' 


Ans'wer. 


Where  a  supersedeas  bond  Is  defective,  the 
court  will  discharge  the  supersedeas,  but  allow 
the  appeal  to  remain  in  force  on  filing  a  new 
bond.— Beid  v.  Norfolk  City  K.  Co.  (Va.)  27. 
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A  surety  on  a  replevin  bond  given  by  defend- 
ant in  a  distress  warrant  cannot  become  sure- 
ty on  an  appeal  by  the  defendant  to  the  superior 
court  from  a  judgment  against  him  in  a  jus- 
tice's court.— Osborne  t.  Hughes  (Ua.)  65. 

Practice. 

Rulings  of  the  court  on  the  sufficiency  gf  the 
pjeading  should  come  to  the  supreme  court  by 
direct  exception,  and  not  by  exception  to  the  re- 
versal of  a  new  trial. — Rives  v.  Lamar  (Ga.)  284. 

Becord. 

A  bill  of  exceptions  must  set  forth  a  specific 
allegation  of  error,  and  enough  of  the  evidence 
to  show  the  propriety  or  impropriety  of  the  rul- 
ing.—Holleran  T.  Meisel  (Va.)  B68. 

The  appellate  court  cannot  consider  a  state- 
ment by  an  attorney,  made  on  the  trial  or  on 
appeal,  as  to  the  contents  of  a  letter,  as  being 
evidence  thereof.— Hobbs  v.  Beard  (8.  O.)  305. 

*  Under  Code  1891,  c.  131,  {  9,  when  exception 
is  taken  to  a  ruling  In  evidence,  all  of  the  evi- 
dence, whether  conflicting  or  not.  should  be  cer- 
tifiiHl  and  reviewed  on  appeal. — ^Yeager  t.  City 
of  Bluefield  CW.  Va.)  752. 

Where  appellant  fails  to  apply  for  certiorari 
to  complete  the  record  at  the  term  to  which  the 
appeal  is  returned  he  is  not  entitied  to  anch 
writ.— Haynea  t.  Coward  (N.  C.)  090. 

Where  the  record  is  insnfiicient  to  show  wheth- 
er or  not  error  was  committed  the  judgment  will 
be  affirmed.— McCrimmen  v.  Parish  (N.  C.)  407. 

Where  the  record  does  not  contain  ttie  evi- 
dence objected  to,  or  disclose  any  ground  of 
objection  made  b^  the  mocion  for  a  new  trial, 
the  rulings  on  evidence  will  not  be  reviewed. — 
National  Cash-Register  Co.  v.  Ison  (Oa.)  22& 

Evidence  alleged  to  have  been  improperly  ad- 
mitted must  be  set  out  in  the  motion  for  a  new 
trial  or  in  the  bill  of  exceptions.— Western  Un- 
ion TeL  Co.  V.  Michslson  (Ga.)  169. 

A  writ  of  error  will  not  be  dismissed  for  lack 
of  a  transcript,  where  it  appears  .from  the  bill 
of  exceptions,  and  the  certificate  of  the  judge 
thereto,  that  a  transcript  is  unnecessary. — 
Ahrens  &  Ott  Manufg  Co.  v.  Patton  Sash, 
Door  &  Bnilding  Co.  (Oa.)  S2S. 

The  acceptance  of  service  of  a  counter  case  aft- 
er the  time  had  expired  is  a  waiver  of  the 
delay. — ^Watkins  v.  Kaleigb  &  A.  AiivLiine  R. 
Co.  (X.  C.)  409. 

Appeals  flrom  Ihferlor  courts. 

The  right  to  plead  on  appeal  from  a  justice 
is  in  the  discretion  of  tne  appellate  conrt. — 
Forbes  v.  McGuire  (N.  C.)  178. 

Right  of  defendant  to  file  a  plea  of  payment 
after  the  jury  is  stricken  in  the  superior  court 
on  an  appeal  from  a  justice's  court— Boos  t. 
Battey  (Ga.)  848. 

Bevlew. 

The  refusal  of  a  motion  for  a  new  trial  can- 
not be  reviewed  when  the  grounds  of  the  motion 
are  not  sufficiently  verified. — Williams  v.  Macon 
&  B.  B.  Ca  (Ga.)  997. 

The  objection  that  there  was  not  suIBcient  evi- 
dence to  authorize  the  submission  of  a  certain 
issue  to  the  jury  must  be  raised  before  its  sub- 
mlMion,  to  authorize  its  consideration  on  appeal. 
— Holden  v.  Strickland  (N.  C.)  684. 

A  judgment  will  not  be  reversed  for  errone- 
ous instructions  unless  prejudice  is  shown. — 
iiusley  V.  Valley  Mut.  Life  Aaa'n  (Va.)  235. 

Decrees  of  the  supreme  oourt  are  a  finality, 
and  cannot  be  reviewed  except  for  aftrr-discov- 
ered  evidence.— Shepherd's  Aam'r  t.  Chapman's 
Adm'r  (Va.)  468. 

The  eredibility  of  those  making  affidavits  in 
attachment  cannot  be  determined  on  appeal. — 
GroUman  v.  Liprits  (S.  C.)  272. 


;     An  adjiidicntion  by  the  supreme  court,  mad? 
I  with  full  knowledge  of  the  facts,  will  not  be  dis- 
I  turbed. — Shepherd's  Adm'r  t.  Chapman's  Adm'r 
(Va.)  468. 

An  objection  that  petitioner  In  an  ex  parte 
proceeding  should  have  asserted  his  right  in  an 
action  cannot  be  raised  for  the  first  time  on  ap- 
peal.—In  re  Wells  (8.  C.)  HHi;  Latimer  v.  Lati- 
mer, Id. 

Propriety  of  reversing  a  decree  based  on  an 
irregular  attachment  which  was  not  objected  to 
below. — Keyser  v.  Guggenheimer  (Va.)  475. 

One  who  has  not  objected  to  the  admission 
of  a  referee's  report  made  in  a  former  action, 
to  which  he  was  a  party,  cannot  complain  on 
appeal  that  the  admission  of  such  report  was 
error.— Harmon  v.  Hunt  (N.  O.)  659. 

The  question  of  the  relevancy  of  evidence  is 
within  the  discretion  of  the  trial  court. — lieake 
V.  Anderson  (S.  C.)  430. 

Presumption,  on  appeal  In  an  action  to  set 
aside  a  transfer  as  in  fraud  of  creditors,  that 
a  statement  in  the  decree  that  the  transferee  had 
no  "interest"  to  delay  creditors  weu  a  mistake 
for  "intent."— Leake  t.  Anderson  (S.  C.)  439. 

Weight  and  anffloienoy  of  evidenoe. 

A  verdict  based  on  conflicting  evidence  will 
Dot.be  disturbed* on  appeal.— Onarleston  &  S. 
By.  Co.  V.  Vamadore  (Oa.)  581. 

A  verdict  by  the  jury,  approved  by  the  trial 
court,  in  a  case  involving  only  questions  of  fact, 
will  not  be  disturbed  on  appeal. — Sonthem  Exp. 
Co.  T.  Branch  (Ga.)  67S. 

The  conclusion  of  a  trial  court  on  questions 
of  fact  will  not  be  disturbed.— Powell  v.  Bober- 
son  (S.  C.)  814. 

Where  the  evidence  is  sufficient  to  warrant 
the  verdict,  it  will  not  be  set  aside  after  its  ap- 
proval by  the  trial  court.- Richmond  &  D.  R. 
Co.  V.  Herrington  (Ga.)  904. 

Where  the  verdict  Is  plainly  contrary  to  the 
evidence,  it  may  be  set  aside,  though  the  evi- 
dence was  conflicting. — ^Yeager  v.  City  of  Blue- 
field  (W.  Va.)  762. 

On  an  issue  as  to  the  price  at  which  land  was 
aold  at  commissioners'  sale,  the  finding  of  the 
lower  court  will  not  be  disturbed,  if  sustained 
by  the  evidence.— Borst  v.  Nelaon  (Vs.)  808. 

Harmless  error. 

Error  in  the  exclusion  of  evidence  is  harm- 
loss  where,  if  it  bad  been  admitted,  appellant 
could  not  have  recovered. — Love  v.  City  of  Ra- 
leigh (N.  C.)  .603. 

Where  plaintiff  has  not  made  out  a  cause  of 
action,  error  in  the  admission  of  evidence  as  to 
the  measure  of  damages  is  harmless. — Parks  v. 
City  Council  of  Greenville  (S.  C.)  540. 

The  refusal  to  allow  a  party  to  argue  his 
case  to  the  jury  is  not  reversible  error  where 
there  is  really  nothing  to  discus*. — Faulkner  v. 
Vickers  (Ga.)  233. 

Where  plaintiff,  on  the  trial  of  a  trftverae  of 
the  jiround  of  an  attachment,  successfully  car- 
ries the  burden  of  proof,  the  error  of  charinng 
that  the  burden  wna  on  defendant  ia  harmless. 
—Moore  v.  Brewer  (Ga.)  460. 

Decision. 

The  appellate  court  has  a  right  to  reconsider 
its  judgment  upon  good  cause  shown  before  a 
remittitur  has  issued. — Bartsfield  v.  Chamblin 
(S.  C.)  798. 

An  appeal  dismissed  for  want  of  prosecution 
will  not  be  reinstated  on  aflldavit  that  the  at- 
torney was  sick,  where  no  diligence  on  the  part 
of  the  appellant  is  shown. — ^Martin  v.  Chambers 
(X.  C.)  402. 

Where  an  appeal  Is  dismissed  by  a  clerk  for 
failure  to  file  a  return,  and  the   failure   was 
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owing  to  the  lost  of  papers  for  which  appellant 
wag  not  responsible,  time  will  be  grantea  to  file 
a  new  case.— Jacobs  t.  Gilreath  (8.  C)  885. 

Question  whether  the  sickness  of  an  attorney, 
combined  with  the  absence  from  the  county  of 
his  assistant,  was  sufiicient  cause  for  defend- 
ant's faiUire  to  perfect  his  appeal. — Boyer  v. 
Garner  (N.  C.)  180. 

Mandate  and  proceedings  below. 

WHiere  an  opinion  was  filed  March  2l8t,  a 
remittitur  was  properly  sent  on  April  Ist. — 
Millhonse  t.  Sally  (S.  C.)  885. 

Where  an  action  for  an  accounting  is  re- 
manded with  directions,  and  the  referee  makes 
an  Irrelevant  finding,  the  circuit  court  properly 
refuses  to  enforce  it— Cunningham  t.  Cauthen 
(S.  C.)  800. 

Right  of  defendant,  after  the  case  was  af- 
firmed on  appeal,  and  remanded  solely  to  hare 
a  certain  item  determined  by  the  referee,  to 
question  the  correctness  of  the  original  report 
of  the  referee  in  other  respects. — Bryce  v.  Mas- 
sey  (S.  C.)  320. 

Liability  on  appeal  bond. 

AVhere  the  security  on  an  appeal  bond  is  dead, 
judgment  against  the  principals  is  proper. — Lew- 
is T.  Maulden  (Ga.)  147. 

On  nppeal  bond  executed  bj»  three  persons  as 
principals  and  one  as  surety,  judgment  may  be 
entered  against  all  the  principals,  though  the 
verdict  is  against  one  of  them  only. — ^Lewis  v. 
Mnulden  (Ga.)  147. 


AFPEABANCB. 

The  absence  of  process  is  immaterial  when  de- 
fendants appear  and  demur  generally  to  the 
merits  of  the  petition.— Savannah,  F.  &  W.  By. 
Co.  T.  Atkinson  (Ga.)  1010. 

By  appearance  defendant  waives  dofefts  in 
the  service  of  notice  in  supplemental  nroceed- 
ings.— Hinsdale  v.  Underwood  (X.  0.)  401. 

One  who  proceeds  to  trial  on  the  merits  after 
bis  demurrer,  on  the  ground  that  the  court  has 
no  jurisdiction  of  the  parties,  has  been  overruled, 
cannot  question  such  jurisdiction  on  ai)peal. — 
Smith  V.  Walke  (S.  C.)  249. 

Where  judgment  given  by  default  la  set  aside 
to  allow  defendant  to  apnear  and  plead,  the  lat- 
ter cannot  claim  that  he  was  not  regularly 
brought  into  court. — Morotock  Ins.  Co.  v.  Pankey 

(Va.)  487. 

Applicatioii. 

For  new  trial,  see  "New  Trial." 

For  removal  of  cause,  aee  "Removal  of  Causes." 

Appointment. 

Of  guardian,  see  "Guardian  and  Ward." 
Of  receiver,  see  "Receivers." 

ABBITSATION  AND  AWABD. 

The  consent  to  t;.e  selection  of  an  umpire  by  a 
dissenting  arbitrator  will  be  presumed  where  his 
dissent  is  whollr  based  on  other  grounds. — Sa- 
vannah, F.  &  \V.  Ry.  Co.  V.  Decker  (Ga.)  372. 

The  woi-d  "arbitrators,"  as  used  in  a  submission 
to  an  arbitration,  includes  the  umpire  selected 
by  the  arbitrators  naiued.— Savannah,  F.  &  W. 
Ify.  Co.  V.  Decker  (Ga.)  372. 

A  mistake  in  an  award  not  caused  by  the 
fraud  of  either  party  is  not  ground  for  setting 
the  award  aside.- Patton  v.  Garrett  (N.  C.)  679. 

Sufficiency  of  award  made  by  one  arbitrator 
and  the  umpire  to  entitle  the  party  in  whose  fa- 
vor it  was  made  to  judgment  thereon.— Savan- 
u..h,  1\  ii  W.  Ky.  Co.  v.  Decker  (Gu.)  372. 


Question  whether  an  award  Involved  a  Judg- 
ment according  to  law,  so  as  to  enable  one  of 
the  parties  to  have  it  set  aside  for  errors  of  law. 
—Patton  V.  Garrett  (N.  C.)  679. 

Estoppel  of  one  who  executed  a  bond  in  ful- 
fillment of  an  agreement  for  arbitration  to  al- 
lege that  he  executed  it  in  ignorance  of  a  mis- 
taite  in  the  award.— Patton  v.  Garrett  (N.  C.) 
670. 

Argument  of  CounseL 

See  "Criminal  Law";  "Trial." 

Arms. 

See  "Carrying  Weapons." 

Arraignment. 

See  "Criminal  Law." 

ASSAXTIiT  AND  BATTEBT. 

Assault  with  intent  to  kill,  see  "Homicide.'' 

Evidence  examined,  and  held  insnfficient  to 
show  an  assault  in  a  secret  manner.— State  v. 
Gunter  (N.  C.)  674. 

ASSIOXMENT. 

See.  also,  "Assignment  for  Benefit  of  Cre.iitors>." 
Of  claim   against  United   States,  see  "Claims 

against  United  States." 
Of  policy,  see  "Insurance." 

A  credit  check  not  transferable  by  its  terms  i» 
a  chose  in  action  arising  on  contract,  and  lu- 
siguable  under  Code,  i  2244. — Bewick  Lumber 
(Do.  V.  HaU  (Ga.)  154. 

A  verbal  agreement  between  two  parties  hoW- 
ing  a  note  payable  to  them  jointly  that,  upon 
the  death  of  either  without  living  issue,  it  shall 
belong  to  the  survivor,  is  valid.— Taylor  v. 
Smith  (N.  C.)  202. 

Propriety  of  suit  on  a  policy  of  insurance  by 
the  assignor  thereof  for  the  xwe  of  the  assign<K-.-  - 
Liverpool  &  London  &  Globe  Ins.  Co.  v.  El- 
lington (Ga.)  1006. 

ASSIGNMENT  FOB  BENEFIT 
OF  CRKDIT&BS. 

See,  alao,  "Insolvencr." 

An  assignment  is  not  void  on  its  face  because 
the  trnstee  is  authorized  to  dispose  of  the  prop- 
erty as  he  may  deem  moat  beneficial  to  the  in- 
terests of  all  concerned. — Stonebumer  v.  Jeffreys 
(N.  C.)  29. 

An  assignment  by  an  insolvent  firm  is  not 
fraudulent  as  to  firm  creditors  by  a  preference 
of  debts  dne  individual  creditors. — Armstronjc  v. 
Carr  (N.  C.)  176. 

An  assignment  is  not  void  as  to  all  creditors 
because  franidulent  as  to  one.— Blair  v.  Brown 
(X.  C.J  434. 

A  provision  in  a  deed  of  assignment  Uiat  the 
assignee  should  sell  the  property  and  pay  a  cer- 
tain sum  to  the  assignor  as  his  personal  property 
exemption,  was  merely  evidence  of  fraud. — Blair 
V.  Brown  (N.  C.)  434. 

Validity  of  assignment,  as  affected  by  a  clauite 
authorizing  the  trustee  to  replenish  the  stock 
assigned  with  money  from  sales,  "if  he  deem 
this  for  the  best  interest  of  the  creditors."' — 
Stonebumer  v.  Jeffreys  (N.  C.i  29. 

Priorities,  as  between  different  judgment 
creditors  and  simple  contract  creditors,  upon  the 
setting  aside  of  an  assignment  by  a  debtor  upon 
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the  application  of  such  simple  contract  credit- 
ors.—In  re  Spragini  (S.  0.)  &13;  Mann  t.  Poole, 
Id. 

Propriety  of  refnsal  to  render  personal  judg- 
ment against  the  assignee  and  the  suretiea  on 
his  bond.— Blair  t.  Brown  (N.  C.)  434. 

Right  of  assignee  to  compensation,  when  the 
assignment  is  set  aside  for  fraud.— In  re  Spra- 
gins  (S.  0.)  543;  Mann  t.  Poole,  Id. 

An  assignee  is  not  entitled  to  the  statutory 
commissions  on  funds  which  are  turned  oyer  by 
him  to  a  receiver,  who  is  appointed  upon  the 
cancellation  of  the  assignment  for  fraud. — In  re 
Spragins  (S.  C.)  543;  Mann  t.  Poole,  Id. 

Associations. 

See  "Building  and  Loan  Associations";  "Corpo- 
rations." 

ASSUMPSIT. 

Where  defendant  injures  plaintiff's  property 
while  wrongfully  in  possession  thereof,  but  aft- 
erwards held  the  property  subject  to  demand 
therefor  by  the  owner,  plaintiff  cannot  recoTer 
for  the  injnry  in  assumpsit. — Reynolds  v.  Padg- 
ett (Ga.)  5.0. 

Complaint  examined,  and  hM  insufficient  to 
show  cause  of  action.— Webb  t.  EUcks  (N.  C.) 
672. 

AssTunption  of  Bisks. 

See  "Master  and  Servant" 

ATTACHMENT. 

See,   also,   "Execution";   "Exemptions";    "Gar- 
nisbment." 

Under  Code  Ala.  |  2892,  the  levy  of  an  at- 
tachment in  Georgia  on  property  subject  to  an 
Alabama  mortgage  only  applies  to  the  equity  of 
redemption.— Mabry  v.  Metropolitan  Trust  Co. 
(Ga.)  5a». 

A  writ  of  attachment  will  not  be  dismissed  be- 
cause it  does  not  name  defendant,  where  the 
identity  of  defendant  can  bb  ascertained  by  ref- 
erence to  the  affidavit  and  bond.— Moore  v. 
Brewer  (Ga.)  460. 

An  attachment  being  amendable,  the  affidavit 
and  bond  may  be  considered  when  the  writ  is 
uncertain  as  to  the  person  against  whom  it  was 
intended  the  writ  should  issue.— Moore  v.  Brewer 
(G«.)  460. 

The  rights  acquired  by  a  traverse  of  the 
grounds  of  attachment  are  not  affected  by  a  re- 
plevin of  the  property.— Ferryman  v.  Pope  (Ga.) 
715. 

On  motion  \)y  defendant  to  vacate  attachment, 
where  plaintiff  offers  affidavits  in  reply,  a  re- 
fusal to  Inform  him  as  to  which  affidavits  are 
considered  is  reversible  error. — Grollman  v.  Lip- 
sitz  (S.  C.)  272. 

Sufficiency  of  evidence,  on  a  motion  to  dis- 
solve an  attadiment  against  an  alleged  fraudu- 
lent debtor,  to  justify  a  denial  of  the  motion. — 
Rahn  v.  Hull  (Ga.)  567. 

When  authorined. 

A  mortgage  by  a  debtor  having  the  effect, 
after  condition  broken,  to  vest  title  in  the  mort- 
gagees, authorizes  an  attachment  for  disposing 
of  property  vrith  intent  to  defraud.— Taob  & 
Jenkins  Hardware  Co.  v.  Gelzer  (S.  C.)  261. 

The  shipment  of  products  of  an  enterprise  out 
of  the  state  in  the  due  course  of  business  is 
not  sufficient  ground  for  an  attachment  wherb 
the  removal  is  not  permanent,  and  the  proceeds 
are  brought  back  within  the  state. — Clinch  Riv- 
er Mineral  Co.  v.  Harrison  (Va.)  CUO. 


Affidavit. 

An  affidavit  alleging  acts  from  which  a  frabd- 
ulent  intent  can  be  mferred  is  sufficient  on  its 
face.— Grollman  v.  Lipsitz  (S.  C.)  272. 

An  affidavit  need  not  allege  that  the  pronerty 
fraudulently  disposed  of  was  not  a  part  of  de- 
fendant's homestead.— Kxroiimau  v.  Lipsiti  (S. 
C.)  272. 

Under  Act  Oct.  25,  18S9,  an  affidavit  for  at- 
tachment on  the  ground  that  defendant  is  about 
to  "move  without  the  limits  of  the  state"  may 
be  amended  by  adding  the  words  "and  county." — 
Brumby  v.  Rickoff  (Ga.)  232. 

An  affidavit  which  shows  that  the  debtor  bad 
mortgaged  his  entire  stock  of  goods  for  more 
than  their  value,  and  that  the  debtor  admitted 
that  two  of  the  mortgages  secured  an  amount 
much  greater  than  was  actually  due,  sufficiently 
avers  an  intent  to  defraud  creditors.— Tabb  & 
Jenkins  Hardware  Co.  v.  Gelzer  (S.  C.)  261. 

Under  Code,  §  250,  an  affidavit  on  information 
and  beWet  by  a  salesman  of  an  attaching  firm  is 
valid.— Grollman  v.  Lipsitz  (S.   C.)  272. 

An  affidavit  for  attachment  stating  ttiat  the 
claim  is  just,  and  that  the  defendant  is  convert- 
ing, etc.,  hdd  to  be  sufficient.  —  Clinch  River 
Mineral  Co.  v.  Harrison  (Va.)  660. 

Bonds. 

Where  the  bond  is  signed  by  only  part  of  the 
plaintiffs,  a  writ  under  it  will  be  set  aside. — 
Guckenheimer  v.  Dryfua  (8.  C.)  S31;  Benheim 
V.  Same.  Id. 

'  Rule  66  of  the  circuit  court,  providing  that 
there  must  be  a  subscribing  witness  to  the  un- 
dertaking, is  inconsistent  with  the  statutes.- 
Grollman  v.  Lipsitz  (S.  C.)  272. 

The  failure  to  file  a  power  of  attorney  author- 
izing an  agent  to  act  for  the  plaintiff  with  the 
undertaking  is  not  fatal.— Qn^lman  t.  Lipsitz 
(S.  C.)  272. 

The  undertaking  on  attachment  need  not  be 
under  seal.— Grollman  v.  Lipsitz  (S.  C.)  272. 

It  is  immaterial  whether  the  undertaking  is 
signed  in  the  name  of  a  partnership  simply,  or 
by  the  signatures  of  the  mdividual  member:!  of 
the  firm.— Grollman  v.  Lipsitz  (S.  C.)  272. 

In  an  action  on  a  forthcoming  bond  it  may  be 
shown  that  it  was  a  voluntary,  and  not  a  stat- 
utory, obligatioii. — Sullivan  v.  Williams  (S.  C.) 
642. 

In  an  action  on  a  forthcoming  bond  a  non- 
suit cannot  t>e  granted,  where  it  was  a  common- 
law  bond,  on  the  ground  that  the  attachment 
was  not  released  op  order  of  the  court. — Sullivan 
v.  Williams  (S.  C.)  642. 

Evidence  that  the  surety  on  the  bond  re- 
turned no  property  for  taxation  does  not  require 
an  inference  that  he  had  not  sufficient  property 
to  make  the  bond  good. — Reid  v.  Armour  Pack- 
ing Co.  (Ga.)  131. 

Where  defendant  files  an  affidavit  under  Code, 
S  3271,  as  to  the  Insufficiency  of  the  attach- 
ment bond,  the  proceeding  should  not  be  dis- 
missed because  the  levying  officer  could  not  find 
the  magistrate  who  issued  the  attachment  until 
after  the  first  day  of  the  term  to  which  it  was 
returnable.— Reid  r.  Armour  Packing  Co.  (Ga.) 
131. 

Where  the  issue  of  the  insufficiency  of  the 
bond  is  heard  before  the  magistrate,  the  burden 
of  proof  is  on  defendant  to  show  such  insuffi- 
ciency .—Reid  T.  Armour  Packing  Co.  (Ga.)  131. 

Betum  of  writ. 

Under  Code,  JM  3270,  3272,  an  attachment 
against  a  nonresident  may  be  returnable  to  the 
superior  court  of  any  county,  without  regard  to 
wliether  the  debtor  has  any  property  therein 
subject  to  levy  or  garnishment. — Nashville,  O.  & 
St.  L.  Ry.  Co.  V.  Cleghorn  (Ga.)  227. 
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The  sherifPs  return  to  an  attachment  does  not 
negatlre  the  possession  of  the  property  by  de- 
fendant by  stating  that  the  property  was  seized 
at  a  certain  railroad  depot.— Moore  t.  Brewer 
(Ga.)  460. 

Lien. 

To  render  an  attachment  lien  superior  to  that 
of  an  ordinary  Judgment,  obtained  uu  a  suit  filed 
nfter  the  levy  of  the  attachment,  under  Code,  S 
3331,  as  amended  by  Act  Sept.  19,  1891,  the 
8uit  in  which  the  judgment  is  rendered  must 
have  been  commenced  after  the  attachment  was 
levied.— Silvey  v.  Phenix  Ins.  Co.  (Ga.)  607; 
Everett-Ridley-Ragan  Co.  ▼.  Same,  Id. 

Procedure. 

Under  Code,  §{  253, 257,  the  affidavit  and  war- 
rant nee<l  not  be  served  upon  defendant — GroU- 
man  t.  Lipsitz  (S.  C.)  272. 

Where  there  is  a  pending  traverse  of  the 
ground  of  attachment  when  the  latter  comes  on 
for  trial,  the  whole  cause  should  be  tried  to- 
gether.—Ferryman  T.  Pope  (Ga.)  716. 

Where  the  ground  of  attachment  has  been 
traversed,  as  provided  by  Code,  $  3312,  defend- 
ant may  introduce  evidence  to  sustain  his  trav- 
erse, though  defendant  has  replevied  the  nrop- 
erty  attached.— Brumby  y.  Riclcoff  (Ga.)  232. 

ATTOBNET  AND  CLIENT. 

Arguments  of   counsel,   see    "CHminal    Law"; 

•*CWal." 
Privileged  communications,  see  "Witness." 

Where  the  trustee  of  the  maker  of  a  deed  of 
assignm«it  was  acting  as  attorney  for  a  cred- 
itor thereunder,  a  judgment  in  favor  of  the  cred- 
itor against  the  maimer,  rendered  on  motion  of 
such  attorney,  will  be  declared  a  fraud  in  law, 
though  there  was  no  fraudulent  intent — Wilson 
Cotton  Mills  V.  C.  C.  Randleman  Cotton  Mills 
(N.  C.)  431. 

A  judgment  obtained  by  an  attorney  who  rep- 
resents both  parties  to  the  action  will  be  set 
aside.— Arrington  v.  Arrington  (N.  C.)  181;  Ap- 
peal of  Bunn,  Id. 


See 


Australian  Ballot  Law. 
"Slections  and  Voters." 


Autrefois  Acquit  and  Convict. 

See  "Criminal  Law." 

Award.- 

See  "Arbitration  and  Award." 

BAIL. 

In  an  action  to  recover  personal  property,  un- 
der Code,  SS  3418,  3420a,  where  defendant  shows 
that  it  is  impossible  to  produce  the  property,  he 
must  be  discharged  without  bail. — Ragan  v.  Chi- 
cago Packing  &  Provision  Co.  (Ga.)  143. 

BAILMENT. 

See,  also,  "Carriers";  "Warehousemen." 

Instructions  and  evidence  in  action  by  one  who 
deposited  bonds  with  defendant  bank  to  be  kept 
for  him  free  of  charge,  they  havinjr  been  stolen 
by  its  cashier,  who  was  known  by  the  officers  to 
be  speculating. — Merchants'  Nat.  Bank  v.  Guil- 
martin  (Ga.)  65. 

Ballots. 

See  "elections  and  Voters." 


Bankruptcy. 

See  "Assignment  for  Benefit  of  Creditors";  "In- 
solvency." 


BANKS  AND  BANKING. 

Where  a  check  is  deposited  in  a  bank  for  col- 
lection only,  the  bank  is  not  liable  for  the  value 
of  the  check  as  purchaser.  —  Bailie  t.  A.agu$u 
Sav.  Bank  (Ga.)  717. 

Where  a  bank  receives  for  collection  a  check 
which,  by  the  exercise  of  diligence,  might  liave 
been  collected,  it  becomes,  in  the  absence  of  any 
contract  to  the  contrary,  liable  for  any  neglect 
whereby  the  collection  is  defeated,  whether  from 
the  default  of  Its  officers  or  of  its  correspond- 
ents to  whom  it  was  sent  for  collection. — Bailir 
V.  Augusta  Sav.  Bank  (Ga.)  717. 

An  implied  contract  arises  between  a  bank 
and  a  depositor  that  the  bank  will  pay  all  checks 
drawn  by  the  depositor  so  long  as  there  remains 
a  sufficient  amount  to  his  credit—Knobelocfa  t. 
(^rmania  Sav.  Bank  (S.  C.)  13. 

Admissibility  of  evidence  on  an  issue  as  to  the 
liability  of  a  bank  on  a  certificate  of  deposit  signed 
by  a  former  president  as  "manager,"  without 
naming  the  bank. — Bickley  v.  Ckimmercial  Bank 
(S.  C.)  886. 

Liability  of  bank  for  a  certificate  of  deposit 
given  to  a  person  depositing  money  on  represen- 
tations by  the  president  that  he  had  authority 
to  rFceive  it — ^Bickley  v.  Commercial  Bank  (S. 
C.)  880. 

Propriety  of  instructions  in  an  action  to 
<4iar)re  a  bank  on  a  certificate  of  deposit  signed 
by  its  president  as  manager,  without  namint; 
the  bank.— Bickley  v.  Commercial  Bank  (S.  C.) 
886. 

Where  a  trustee  deposits  the  trust  fnnd  in  n 
bank,  and  afterwards  withdraws  it  for  his  in- 
dividual benefit,  he  cannot  recover  the  fund  a^ 
belonging  to  the  trust,  thou{^  the  bank  had 
knowledge  that  he  was  himself  using  the  fund. 
— Munnerlyn  t.  Augusta  Sav.  Bank  (Ga.)  57.'>. 

Where  a  bank  which  is  a  state  depository  be- 
comes insolvent,  dwositors  indebted  on  notes 
can  set  off  against  tnem  in  the  hands  of  the  re- 
ceiver their  deposits,  and  the  Hen  of  the  state 
for  an  indebtedness  to  it  affects  only  balances 
due  after  such  set-otC. — State  v.  Brobston  (Ga.) 
146. 

BASTABDT. 

Code,  {  35,  makes  the  act  of  begetting  a 
bastard  a  criminal  offense.— State  t.  Wynne  (N. 
C.)  35. 

Under  Code,  {  32,  a  judgment  committing  de- 
fendant until  he  finds  surety,  thoo^  conditional, 
is  valid.— State  v.  Wynne  (N.  C.)35. 

Best  and  Secondary  Eividence. 

See  "Evidence." 

Bill  of  Exceptions. 

See  "Exceptions,  Bill  of." 

Bill  of  BevJew. 

See  "Equity." 

Bills  and  Notes. 

See  "Negotiable  Instruments." 

Bona  Fide  Purchasers. 

See  "Negotiable Instruments";  "Vendorand  Pur- 
chaser." 
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BONDS. 

See.  also.  "Principal  and  Surety." 

County  bonds,  see  "Counties." 

For  attachment,  see  "Attachment." 

Injunction  bonds,  see  "Injunction." 

On  appeal    see     Appeal." 

Railroad  bonds,   see  "Railroad  Con^aniea.'* 

In  an  action  on  a  county  treasurer's  bond  given 
under  Code  1887,  §  812,  the  only  plea  is  mil 
tiel  record. — Stuart  t.  Commonwealth  (Va.)  24(5. 

Construction  of  bond  giyen  by  one  to  produce 
property  leTied  on  by  a  constable  as  a  volun- 
tary bond  executed  and  delivered  by  a  bailee  to 
his  bailor.— Jones  t.  Kendrick  (Oa.)  831. 

BOUNDARIES. 

Coturses  and  distances  must  yield  to  other  calls. 
— Reusens  v.  Lawson  (Va.)  347. 

Admissibility  of  evidence  aliunde  when  there 
is  doubt  as  to  the  true  location  of  survey. — Reu- 
sens T.  Lawson  (Va.)  347. 

Admissibility  of  admission  by  defendant  as 
to  the  boundary  between  land  of  plaintiff's  tes^ 
tntor  and  land  claimed  by  defendant  as  having 
been  given  to  him  by  such  testator,  and  instruc- 
tion in  regard  thereto. — Rives  t.  Lamar .  (C!a.) 
•JiH. 

Question  whether  a  call  for  a  "stake  supposed 
to  Ije  in  D.'a  line"  was  certain  enough  to  prevail 
over  a  course  and  distance  named.— Brown  v. 
House  (N.  O.)  8S& 

Admissibility,  on  issue  as  to  boundary  of  land 
patented  pursuant  to  a  survey,  of  evidence  as  to 
the  calls  of  a  survey  and  neighboring  tract  by 
the  same  surveyor.— Reusens  t.  Lawson  (Va.) 
847. 

BRIDGES. 

The  approaches  to  a  toll  bridge,  as  well  as  the 
bridge  proper,  must  be  kept  in  repair  by  the 
owner,  in  tne  absence  of  any  provision  for  such 
repair  by  the  public. — City  Council  of  Augusta 
▼.  Hudson  (Ga.)  289. 

SUXLDINa  AND  LOAN  ASSOCI- 
ATIONS. 

What  law  governs  contracts,  see  "Conflict  of 
Laws." 

Act  March  9,  1895,  if  allowing  building  as- 
sociations to  collect  more  than  6  per  cent,  inter- 
est, is  repealed  by  Act  March  13,  1895.— Mero- 
ney  v.  Atlanta  National  Building  &  Loan  Ass'n 
(K.  C.)  924. 

Where  a  building  and  loan  association  sells 
all  its  claims  for  unpaid  loans,  thereby  realiz- 
ing a  fund  Buiiicient  to  raise  the  value  of  its 
stock  to  the  maximum  fixed  by  its  constitution 
and  by-laws,  and  with  this,  in  connection  with 
other  assets,  pays  oS  all  its  stockholders,  and 
ceases  to  transact  business,  it  is  virtually  dis- 
solved, and  cannot  thereafter  prosecute  a  pend- 
ing action  on  a  bond  so  transferred  after  the 
action  was  brought. — Home  Building  &  Loan 
Ass'n  V.  Van  Pelt  (Ga.)  606. 

A  transaction  between  a  quasi  building  asso- 
ciation and  its  borrowing  stockholder  is  a  loan, 
and  is  usurious,  where  he  is  liable  to  pay  more 
than  the  legal  interest. — Meroney  v.  Atlanta 
National  Building  &  Loan  Ass'n  (N.  C.)  924. 

Where  the  monthly  payments  by  a  stockhold- 
er, who  had  bid  in  an  advance  of  stock,  and 
executed  a  mortgage  for  its  payment,  aggre- 
fcated  at  the  time  of  the  anpointmont  of  a  re- 
ceiver the  amount  for  which  tin-  mortgage  was 
given,  it  cannot  be  foreclosed.— Buist  v.  Bryan 
(S.  C.)  &37. 


On  accounting  between  a  quasi  building  as- 
sociation and  a  stockholder,  he  should  be  charged 
with  the  money  received  and  with  legal  inter- 
est, and  credited  with  all  payments,  and  should 
not  be  charged  with  fiues  for  noncompliance  with 
provisions  as  to  payment  of  premiums. — Mero- 
ney V.  Atlanta  National  Building  &  Loan  Ass'n 
(X.  0.)  924. 

Sufficiency  of  complaint,  in  an  action  by  the 
receiver  of  an  association  on  a  bond  given  by 
a  stockholder  to  sectire  the  payment  of  an  ad- 
vance of  stock,  it  alleging  that  the  debtor  is  in 
arrears  for  five  monthly  installments. — Bnist  t. 
Fitzsimons  (S.  C.)  610. 

Sufficiency  of  answer,  in  an  action  by  the  re- 
ceiver of  an  association  against  a  stockholder, 
alleging  that  a  debt  was  payable  in  monthly 
installments  until  the  association  was  wound 
up,  and  that  sufficient  funds  had  been  paid  in 
to  authorize  the  dissolution  of  the  company. — 
Buist  V.  Fitzsimons  (S.  C.)  610. 

The  appointment  of  a  receiver  for  an  associa- 
tion terminates  the  liability  of  stockholders  for 
monthly  dues.— Buist  v.  Bryan  (S.  C.)  537. 

On  the  appointment  of  a  receiver  for  an  as- 
sociation, a  stockholder  who  has  given  a  mort- 
gage to  secure  an  advance  of  stock  is  entitled  to 
have  all  payments  made  by  him  credited  on  the 
mortgage.— Buist  v.  Bryan  (S.  C.)  537. 

A  foreign  association  having  powers  in  addi- 
tion to  the  features  of  associations  "of  North 
Carolina  is  not  entitled  to  exercise  the  special 
powers  of  local  orguuizations. — Meroney  v.  At- 
lanta National  Building  &  Loan  Aas'n  (N.  0.) 
924. 

BXTBGLABT. 

Code,  c  146,  U  U,  12,  relating  (6  burglary, 
include  all  buildings,  whether  used  as  a  dwelling 
house  or  otherwise.— State  t.  Wiliiama  (W.  Va.) 
721. 

The  value  of  the  property  taken  from  the 
premises  broken  into  may  be  shown,  though  not 
alleged  in  the  indictment;  such  evidence  being 
material  as  to  the  description  of  the  property 
found  in  possession  of  defendant. — ^Xarver  t. 
SUte  (Ga.)  SSL 

Where  property  taken  from  a  house  barglari- 
onsl^  entered  ia  afterwards  found  in  tlie  pos- 
session of  defendant,  the  time  that  elapsed  be- 
tween the  burglary  and  such  possession,  and  de- 
fendant's explanation  of  such  possession,  are 
material  for  the  consideration  of  the  jury. — 
Tarver  t.  State  (Gk.)  381. 

Where  the  breaking  is  shown,  refusing  to  in- 
struct as  to  the  crime  of  larceny  from  the  house 
is  proper.— Tarver  v.  State  (Ga.)  381. 

Eividence  examined,  and  Add  to  warrant  the 
verdict.— Coleman  v.  State  (Ga.)  124. 

On  a  count  alleging  both  burglary  and  larceny 
there  may  be  a  conviction  of  either,  but  not  of 
both.— State  v.  Williams  (W.  Va.)  721. 

On  a  general  verdict  of  guilty  on  an  indict- 
ment charging  both  burglary  and  larceny  in  one 
count,  sentence  must  be  fur  burglary  only. — 
State  V.  Williams  (W.  Va.)  721. 

Cancellatlozu 

Of  contracts,  see  "Equity." 


CARRIERS. 

See,  also,  "Horse  and  Street  Railroada":  "Rail- 
road Companies." 

Of  goods. 

Liability  of  receiving  company  for  damages  re- 
ceivoil  while  the  goods  were  in  the  hanrts  of  a 
ctinn(K>iinu  line. — Hill  t.  Georgia,  O.  &  N.  B. 
Ck).  (S.  C.)  337. 
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In  an  action  against  a  common  carrier,  it  was 
not  error  to  admit  a  waybill  of  the  goods  stiip- 
ped,  tliough  not  relevant  to  tlie  issue. — ^Hill  t. 
Georgia,  C.  &  N.  R.  Co.  (S.  C.)  337. 

Admissibility,  in  an  action  by  a  shipper  against 
a  carrier  for  damage  to  goods  consigned  to  a. 
factor,  of  evidence  that  the  consignee  had  paid 
drafts  of  plaintiff  for  more  than  the  valne  of 
the  goods.— HiU  t.  Georgia,  G.  &  N.  B.  Co.  (S. 
0.)  337. 

A  shipping  contract  limiting  the  carrier's  lia- 
bility to  a  certain  amount  in  case  of  loss  is  not 
binding  where  the  loss  is  the  result  of  the  car- 
rier's negligence. — Georgia  Railroad  &  Bank- 
ing Co.  T.  Keener  (Ga.)  287. 

Where  goods  are  stolen  while  in  the  posses- 
sion of  a  carrier  after  arriving  at  their  destina- 
tion, in  the  absence  of  evidence  to  the  con- 
trary, it  is  presumed  that  the  loss  resulted  from 
the  carrier's  negligence.  —  Georgia  Railroad  A 
Banking  Co.  v.  Keener  (Ga.)  287. 

Question  whether  there  was  variance  between 
an  allegation  of  a  contract  to  curry  and  deliver 
goods,  and  evidence  of  a  contract  to  carry  and 
deliver  goods  on  conditions  named. — Hill  v.  Geor- 
^a.  O.  &.  N.  R.  Co.  (S.  C.)  337. 

Where  a  carrier,  on  refusal  of  a  consignee  to 
receive  goods,  delivers  them  to  one  who  repre- 
sents himself  to  be  the  agent  of  the  consignor 
without  notice  to  the  latter,  and  the  ai^ent  con- 
verts th»  goods  to  his  own  use,  the  carrier  is  lia- 
ble therefor. — American  Sugar-Refining  Co.  v. 
McGhee  (Ga.)  383. 

Where  the  consignee  refuses  to  accept  goods 
at  the  destination,  the  carrier  becomes  liable  as 
a  warehouseman  only,  and  it  is  his  dnty  to  then 
notify  the  consignor  of  the  consignee's  refusal. 
— American  Sugar-Refining  Go.  y.  McGhee  (Oa.) 
383. 

Right  of  carrier  to  detain  freight  for  the  pay- 
ment of  the  rate  fixed  by  the  schedule  posted  as 
required  by  the  interstate  commerce  act,  though 
its  agent  at  the  point  of  shipment  by  mistake 
named  a  less  rate. — Savannah,  F.  &  W.  Ry.  Co. 
T.  Bnndick  (Ga.)  995. 

Where  several  car  loads  are  consigned  under 
a  single  contract  of  sale  to  the  same  consignee, 
the  carrier  may  retain  any  consignment  to  secure 
the  lien  for  the  freight  on  all  of  them.— Penn- 
i^lTania  Steel  Co.  v.  Georgia  Railroad  &  Bank- 
ing Go.  (Ga.)  577. 

Of  passengers. 

Question  for  jury  as  to  whether  a  railroad 
company  stopping  the  train  immediately  after 
the  conductor  called  the  station  was  negligent 
in  failing  to  warn  a  passenger  that  the  station 
had  not  oeen  reached.— Miller  ▼.  Bast  Tennes- 
see, V.  &  G.  Ry.  Co.  (Ga.)  153. 

A  passenger  alighting  from  a  moving  train  at 
the  direction  of  a  conductor  is  not  per  se  negli- 
gent where  there  was  no  appearance  of  danger.^ 
Watkins  r.  Raleigh  &  A.  Air-Line  R.  Co.  (N.  G.) 
409. 

Question  whether  a  passenger  was  negligent 
in  alighting  when  the  train  stopped  outside  of 
the  station,  \^ithout  first  assuring  himself  that 
the  station  had  been  reached  or  that  the  niace 
was  safe.— Millar  v.  East  Tennessee,  V.  &  G.Ry. 
Co.  (Ga.)  153. 

Liability  of  a  carrier  for  ejecting  a  passenger 
whose  ticket  was  defective  because  of  a  mistake 
made  by  the  carrier's  agent.— Trice  v.  Chesa- 
peake &  O.  Ry.  Co.  (W.  Va.)  1022. 

Admissibility,  in  an  action  for  wrongful  ejec- 
tion of  plaintiff  and  her  child  from  a  street  car, 
of  evidonce  that  plaintiff  took  the  car  because  of 
the  si<'kness  of  herself  and  child,  and  tliat  her 
husband  desired  her  to  take  it  for  this  reason. — 
Atlanta  Consol.  St. Ry.Co.  v.Hardago  (Ga.)  100. 

Kiglit  of  plaintiff  to  testify  that,  at  the  place 
■he  was  ejected  from  defendant's  car,  there  was 


no  police  protection  for  ladies  or  strai>.:fr'i. 
thongh  this  was  not  alleged. — Atlanta  Cod«>I. 
St.  Ry.  Co.  T.  Hardag«  (Ga.)  100. 

Propriety  of  a  judgment  for  *8<J0  for  wnwi- 
ful  ejection  of  a  railroad  passenger. — CbarieMoD 
&  S.  Ry.  Co.  V.  Varnadore  (Ga.)  581. 

A  judgment  for  wrongful  ejectment  of  a  rail- 
road passenger,  that  is  approved  by  the  tri.i' 
court,  and  is  not  so  large  as  to  indicate  bias  nf 
the  jury,  will  not  be  disturbeil  on  app-a'  — 
Charleston  &  S.  Ry.  Co.  r.  Varnadore  (Ga.)  5'>l. 

OABBYINa  WEAFOXS. 

Whether  the  evidence  was  sufficient  to  rebm 
the  presumption  of  concealment  raised  by  0>de. 
I  1005,  is  for  the  jury.— State  t.  Lilly  (N.  C.i 

Question  whether  the  carrying  of  a  tnvken  jris- 
tol  to  a  shop  for  repair  was  within  Code,  f  4S2T. 
prohibiting  the  carrying  of  a  pistol  concealed 
about  the  person. — Crawford  v.  state  (Ga.)  9li2. 

Certificate. 

Of  deposit,  see  "Bania  and  Banking." 


CESTIOBABL 

To  correct  record  on  appeal,  see  "Appeal." 

A  certiorari  will  be  granted  on  affidavit  of  de- 
fendant that  an  important  word  was  omitted  in 
the  testimony,  with  a  telegram  from  the  indst 
expressing  a  readiness  to  make  the  correction.— 
Sherrill  v.  Western  Union  Tel.  Co.  (X.  C.)  -tttO. 

Right  to  review  by  certiorari  a  deciuon  of  a 
town  council  abating  an  alleged  nuisance^  — 
Town  of  Davis  v.  Davis  (W.  Va.)  906. 

Right  of  appellant  to  obtain  certiorari,  wh<o 
he  has  neglected  to  docket  his  appeal  or  apply 
for  the  writ  until  a  year  after  the  determina- 
tion of  the  cause  in  the  lower  court. — Causey  t. 
Snow  (N.  O.)  179. 

A  minor,  who  hsis  sufficient  discretion  to  en- 
tertain a  rational  opinion  as  to  his  interests.  ii 
competent  to  make  an  affidavit  verifying  a  p^f.- 
tlon  for  certiorari,  brought  for  him  by  his  gaarl- 
ian,  and  may  allege  therein  his  inability  to  give 
security  for  costs. — Bowers  v.  Kanaday  (Ga.) 
45& 


Chancery. 


See  "Equity." 


Charter. 

Of  railroad,  see  "Railroad  Companies.** 
CHATTEL  MOSTGAGES. 

By  corporation,  see  "Corporations." 

A  mortgage  fl.  fa.,  with  entrj*  of  lery  thfr*- 
on,  will  not  be  quashed  because  the  description 
of  a  few  of  the  articles  in  the  entry  differs 
from  that  in  the  fi.  fa.  and  the  mortgage.— Filt- 
er V.  George  S.  Jones  Co.  (Ga.)  152. 

One  claiming  under  a  mortgage  parportiog  t'> 
he  executed  by  a  corporation  is  not  bound  t  • 
show  that  the  execution  was  authorized. — Clark 
V.  Hodge  (N.  C.)  502. 

The  lien  of  a  chattel  mortgage  to  secure  the 
purchase  price  is  superior  to  that  of  an  exist- 
ing judgment  against  the  purchaser,  though  a 
part  of  the  purchase  price  was  paid. — Coursca 
V.  Walker  (Ga.)  287. 

Right  of  chattel  mortgagee  to  enjoin  the  s-tie 
of  the  mortgaged  goods  by  the  owner  of  the 
equity.— Baker  v.  City  Nat.  Bank  iGa.)  XSd. 
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Rifdtt  of  mortgagor,  In  resisting  an  execution 
founded  on  a  foreclosure  of  a  mortgage  upon 
personalty,  to  have  a  third  person  made  a  party 
plaintiff,  as  boiug  joint  owner  of  the  mortgage. 
—Culver  V.  MuUally  (Ga.)  893. 

Construction  of  petition  as  to  whether  it  was 
to  enforce  a  mortgage  lien  or  to  recover  a  judg- 
ment against  the  mortgagor  and  one  who  as- 
sumed the  mortgage  debt. — ^Baker  ▼.  City  Nat. 
Bank  (Oa.)  159. 

The  execution  issued  on  foreclosure  of  a  chat- 
tel mortgage  need  not  be  entered  on  the  general 
docket  in  order  to  preaerre  the  lien.— Courson  t. 
Walker  (Ga.)  287. 

Where  property  described  in  a  chattd  mort- 
gage was  at  the  time  of  the  execution  the  prop- 
erty of  another  than  the  mortgagor,  the  mort- 
gage is  inadmissible  in  replevin  by  the  mort- 
gagee.—Clark  V.  Hodge  (N.  C.)  562. 

A  judgment  against  the  mortgagor  of  chattels 
as  garnishee  in  a  suit  against  the  mortgagee  will 
not  of  itself  prevent  the  mortgagee  or  his  as- 
signee from  foreclosing  his  mortgage  by  seizure 
and  gale  of  the  property.— Paul  v.  Roney  (Ga.) 
283. 

Question  whether  a  crop  of  cotton  and  com 
mortgaged  in  May  and  sold  in  November  was 
personal  property  under  mortgage,  within  Code, 
f_4W)0,  prohibiting  the  sale  of  such  property.— 
Hamilton  r.  State  (Ga.)  995. 

Checks. 

See  "Banks  and  Banking." 

diildrexi. 

See  "Infancy":  "Parent  and  Child." 

Citizenstalp. 

As  ground  for  removal  of  cause,  see  "Removal 
of  Causes." 

CLAIMS  AGAINST  UNITED 
STATES. 

An  assignment  by  a  deputy  marshal  of  a  claim 
for  services  before  the  amount  has  been  placed 
to  the  marshal's  credit  is  not  an  assignment  of 
a  claim  against  the  United  States,  and  invalid, 
under  Rev.  St.  U.  8.  §  3477.— Wallace  v.  Doug- 
las (N.  O.)  387. 

CUSBK  OF  COTTST. 

An  incoming  clerk  of  court  may  sue  his  prede- 
cessor and  the  lattcr's  surety  for  failure  to 
turn  over  the  records  and  moneys  of  the  ofitce 
without  showing;  that  he  himself  is  injured  by 
Buch  failure.— Peebles  t.  Boone  (N.  C.)  187. 

An  order  requiring  the  former  clerk  to  pay 
orer  the  funds  to  his  successor  in  office  is  not 
necessary  in  order  that  the  latter  may  sue  for 
his  failure  to  do  so.— Peebles  v.  Boone  (N.  C.) 
187. 

A  clerk  of  court  is  liable  for  damages  to  a 

Judgment  creditor  from  his  failure  to  properly 
ndex   the  judgment.— Redmond  v.   Staton  (N. 
C.)  186. 


See 


Collateral  Attack. 

"Judgment" 


CoUection. 

By  bank,  see  "Banks  and  Banking," 

Color  of  Title. 

See  "Adverse  Possession." 


Commissioii. 

Of  broker,  see  "Factors  and  Brokers." 

CommlBHloner. 

In  chancery,  see  "Equity." 

Common  Carrier. 

See  "Carriers." 

Compensation. 

Of  assignee,   see    "Assignment   for   Benefit  of 

Creditors." 
Of  broker,  see  "Factors  and  Brokers." 
Of  stenographer,   see  "Stenographers." 
Of  trustee,  see  ''Trusts." 


Of  juror,  see  "Jury." 
Of  witness,  see  "Witness. 


Competency. 

Tury." 
"Witness." 

Complaint. 


See  "Pleading." 

Condemnation  Proceedings. 

See  "Eminent  Domain." 

Condition. 

Of  policy,  see  "Insurance." 

Confession. 

As  evidence,  lee  "Criminal  Law." 

CONFLICT  OF  LAWS. 

A  loan  of  a  local  branch  of  a  foreign  building 
association  construed,  and  heid  to  be  governed 
by  the  laws  of  the  state  where  made.— Meroney 
V.  Atlanta  National  Building  &  Loan  Asa'n  (N. 
C.)  924. 

The  law  as  to  usury  of  the  state  in  which  mon- 
ey is  loaned  will  govern,  though  payment  of  the 
loan  was  to  be  made  in  another  state. — Meroney 
V.  Atlanta  National  Building  &  Loan  Ass'n  (N. 
C.)  924. 

Conneotins:  Lines. 

See  "CiuTiers." 

« 

Consideration. 

Of  contract,  see  "Contracts." 

CONSTIT  U  TION AL  LAW. 

Intoxicating  liquor  law,  see  "Intoxicating  Liq- 
uors." 
Titles  of  acta,  see  "Statutes." 

A  provision  that  the  father  of  a  bastard  shall 
pay  a  certain  sum  to  the  mother  is  not  unconsti- 
tntional.— State  v.  Wynne  (N.  C.)  35. 

Ode  1883,  f!  3841,  3842,  providing  that  pri- 
vate parties  may  recover  penalties  for  sales  by 
nnauthorized  weights  and  measures,  is  oonstitu- 
tional.— Sutton  v.  Phillips  (N.  C.)  968. 

Code  1887,  §  4106,  as  amended  by  Acts  1893- 
94,  p.  430,  giving  justices  of  the  peace  jurisdic- 
tion in  certain  misdemeanor  cases,  is  not  in 
conflict  with  the  constitutional  provision  grant- 
ing trial  by  jury.— Brown  tv.  Epps  (Va.)  119. 

Code.  c.  47,  providing  for  the  incorporation  of 
cities,  towns,  and  villages  by  proceedings  in  the 
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circuit  court,  is  constitutional.— Elder  v.  Incor^ 
poratore  of  Central  City  (VV.  Va.)  738. 

_  The  tai  required  by  Acts  1891-02.  c.  363,  p. 
595,  to  be  paid  by  oyster  tong-men  made  on  the 
amount  of  their  sales,  is  not  an  income  tax, 
within  Const,  art.  10,  §  4,  exempting;  incomes  un- 
der $600  from  taxation. — Commonwealth  r. 
Brown  (Va.)  357. 

Acts  1891,  c.  315.  §  10,  relating  to  railroad  aid 
bonds,  is  constitutional. — Union  Bank  t.  Board 
of  Com'ra  of  Town  of  Oxford  (N.  C.)  410. 

Acts  1891-92.  c.  363,  p.  595,  requiring  oyster 
tong-men  to  make  weelcly  returns  of  the  amounts 
of  their  sales,  and  to  be  weelUy  taxed  on  such 
sales.  Is  constitutional.  —  Commonwealth  v. 
Brown  (Va.)  357. 

An  act  authorizing  a  particular  person  to  act 
as  guardian  without  giving  the  usual  bond,  held 
constitutional.— Henderson  t.  Dowd  (N.  O.)  69Z 

CioilSUlB. 

See  "Ambassadors  and  ConBuls." 


CONTINXrANCE. 

An  amendment  strilcing  one  of  two  plaintiffs 
is  no  causR  for  a  continuance. — Conatitation 
Pub.  Co.  V.  Way  (Ga.)  139. 

Failure  to  grant  a  continuance  to  enable  com- 
plainant to  prepare  his  case  is  not  error  where 
none  was  aslted.  —  Dillard  t.  Dillard's  Ex'ra 
(Va.)  668. 

Right  of  defendant  to  a  continuance  upon  it 
api>earinK  at  the  time  of  trial  that  the  declara- 
tion had  oeen  altered  without  his  Icnowledge  so 
as  to  claim  for  damage  to  several  lots,  instead 
of  to  one  lot. — Central  Railroad  &  Banking  (jo. 
T.  Jackson  (Ga.)  846. 


OONTRACTS. 

See,  also,  "Alteration  of  Instruments":  "Arbi- 
tnition  and  Award";  "Assignment";  Assign- 
ment for  Benefit  of  Creditors";  "Assumpsit"; 
"Bailment";  "Bonds";  "Building  and  Loan 
Associations";  "Carriers";  "Chattel  Mort- 
gages"; "CoTonants";  "Deed";  "Easements"; 
"Frauds,  Statute  of:  "Fraudulent  Convey- 
ances"; "Guaranty";  "Insurance";  "Landlord 
and  Tenant";  "Marriage";  "Master  and  Serv- 
ant"; "Mortgages";  "Negotiable Instruments" ; 
"Partnership";  "Principal  and  Agent";  "Prin- 
cipal and  Surety";  "Sale";  "Specific  Perform- 
ance"; "Usury";  "Vendor  and  Purchaser." 

Cancellation,  see  "Equity. 

Damages  for  breach,  see  "Damages." 

Of  corporation,  see  "Corporations." 

Of  married  woman,  see  "Husband  and  Wife." 

Reformation  of,  see  "Equity." 

The  promise  ot  a  widow  to  i>ay  her  note,  exe- 
cuted during  coverture,  niid  void,  is  not  binding. 

—Wilcox  V.  Arnold  (N.  C.)  4;i4. 

It  is  no  defense  to  an  action  for  a  breach  of  con- 
tract to  purchase  an  interest  in  certain  rights 
that,  after  a  breach  by  defendant,  the  rights 
of  plaintiff  which  he  had  sold  to  defendant  nad 
been  forfeited.— Barrett  t.  Verdery  (Ga.)  64. 

Invalidity  of  notes  given  in  the  course  of  per- 
formance of  an  illegal  contract,  for  the  sale  of 
a  nctajority  of  the  stock  of  a  corporation  against 
the  ■will  of  the  minority  stockholders,  in  order 
to  consolidate  it  with  another. — ^Tompkins  ▼. 
Compton  (Ga.)  79. 

Effect  of  agreement,  between  sureties  upon 
different  bonds  of  a  guardian,  that  they  would 
share  the  burden  of  any  judgments  against  them 
equally,  as  against  sureties  on  one  of  the  bonds 
who  were  not  parties  to  the  agreement. — Tittie 
T.  Bennett  (Ga.)  62. 


A  writing  signed  by  the  parties  merges  all 
previous  parol  contr.ncts  relating  to  the  same 
subject-matter.— Ha  rtstield  v.  Chamblin  (S.  C.) 
79S. 

Right  of  grantee  in  deed  to  discharge  provisioD 
for  payment  of  an  annuity  by  allowing  the  eran- 
tor  to  receive  the  rents  of  the  propwty.— T>en- 
ham  T.  Walker  (Gn.)  102. 

Construction  of  the  words  'living  heir."  in  a 
contract  between  two  sisters  providing  that,  on 
the  death  of  either  without  a  living  heir,  the 
survivor  should  be  sole  owner  of  certain  prop- 
erty, as  meaning  "issue." — Taylor  v.  Smith   (N. 

c.)  im. 

A  promise  by  a  party  to  an  award  to  allow  an 
additional  credit  to  the  other  party  hHd  to  be 
invalid,  as  bdng  without  consideration. — Patton 
T.  Garrett  (N.  O.)  679. 

Where  a  clause  in  a  contract,  having  been  left 
unfinished,  is  meaningless,  the  court  wiU  not 
supply  supposed  omissions  to  give  it  legal  effect. 
--Sinclair  v.  Hicks  (N.  C.)  395. 

C!ontribiitory  Negligence. 

See  "Negligence." 

Of  passenger,  see  "Carriers." 

Of  servant,  see  "Master  and  Serrant," 

Oonveyances. 

See  "Chattel  Mortgages";  "Deed":  "Frandolent 
Conveyances";  "Mortgages";  "Sale";  "V^idor 
and  Purchaser." 


CJORPORA-TIOire. 

See,  also,  "Building  and  Loan  Associations"; 
"Carriers" :  "Insurance" ;  "Municipal  (>>rx>ora- 
tlons";  "Railroad  Companies";  "Telegraph 
Companies." 

Service  of  process  on,  see  "Writa." 

Taxation,  see  "Taxation." 

One  who  takes  part  in  a  meeting  of  the  stock- 
holders for  Ae  organization  of  a  corporation  an.I 
votes  for  directors  is  estopped,  in  an  acticm  f<ir 
the  assessment  on  the  stock,  to  denv  the  corpo- 
rate existence.— Greenbrier  Industrial  Exposition 
V.  Squires  (W.  Va.)  1015. 

In  the  absence  of  express  statutory  authoritr. 
the  stock  of  one  corporation  cannot  be  consolidat- 
ed with  that  of  another,  against  the  objection  of 
a  minority  of  stockholders  in  either  corporation. 
—Tompkins  v.  Compton  (Ga.)  79. 

A  corporate  creditor  has  no  equitable  titie  to 
the  corporate  assets  in  the  hands  of  the  treasni^ 
er.  —  Thomson-Houston  Electric  Light  Co.  t. 
Henderson  Electric  &  Gas  Light  Co.  (N.  C.)  951. 

The  residences  of  officers  and  directors  of  a 
corporation  cannot  be  iinputed  to  the  oorpora- 
tion.— KUne  v.  Bryson  City  Manufg  Co.  (N. 
C.)  791. 

Propriety  of  directing  a  verdict  for  corporate 
creditors  against  the  stockholders  of  an  insol- 
vent eornoratiou. — Harmon  v.  Hunt  (N.  C.)  oSH. 

Officers  and  agents. 

Authority  of  treasurer  and  general  manager  of 
a  corporation  to  agree  on  a  valnation  of  certain 
materials  in  stock,  and  turn  it  over  to  be  applied 
on  the  corporation's  debts  to  certain  creditors. — 
First  Nat.  Bank  v.  Asheville  Furniture  &  Lnm- 
ber  Co.  (N.  C.)  948. 

The  acts  of  the  majority  of  the  directors  at  a 
nieeting  held  at  an  nnnsual  time  and  place,  with- 
out notice  to  the  other  directors,  are  not  binding. 
—  First  Nat.  Bank  v.  Asheville  Furniture  & 
Lumber  Co.  (N.  C.)  948. 

Question  as  to  the  authority  conferred  on  the 
manager  of  a  corporation  by  an  instruction  from 
The  directors  to  sell  the  manufactured  stock  on 
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hnnd,  and  apply  the  proceeda  to  the  payment  of 
debts  In  the  state. — turst  Nat.  Bank  v.  AsheTJlle 
Furniture  &  Lumber  Co.  (N.  0.)  848. 

Burden  on  one  basing  his  claims  apon  the  ac- 
tion of  an  alleged  meeting  of  directors,  at  which 
a  majority  only  were  present,  to  show  that  the 
other  directors  had  notice  of  the  meeting. — First 
Nat.  Bank  ▼.  Asheville  Fnmiture  &  Lumber  Co. 
(N.  C.)  948.  « 

A.  stockholder  in  a  corporation  cannot  main- 
tain an  action  against  the  directors  for  official 
misconduct,  whereby  the  income  of  the  corpora- 
tion is  decreased,  without  making  other  interest- 
ed stockholders  parties  to  the  action.— Bethune 
▼.  Wells  (Qa.)  220. 

A  corporation  is  a  necessary  party  to  an  action 
by  a  stockholder  against  the  directors  for  mis- 
condnct  in  office.— Bethune  t.  Wells  (Ga.)  230. 

Contracts. 

It  is  competent  to  show  that  the  seal  affixed 
to  a  mortgage  purportin|;  to  be  executed  by  a 
corporation  was  not  affixed  by  corporate  au- 
thority.—Clark  T.  Hodge  (N.  O.)  662. 

A  chattel  mortgage  purporting  to  be  executed 
by  a  corporation  considered,  and  Md  to  be  the 
personal  act  of  the  president. — Clark  t.  Hodge 
(N.  C.)  502. 

Where  a  railroad  company,  incorporated  un- 
der a  general  act,  procures  an  amendment  to  its 
charter  by  a  special  act,  and  afterwards,  with- 
out objection  of  its  stockholders,  contracts  with 
respect  to  powers  conferred  by  the  special  act, 
both  the  corporation  and  the  stockholders  are 
bound  by  such  contracts,  whether  the  special 
net  be  Tslid  or  not.  —  Johnson  t.  Mercantile 
Trust  &  Deposit  Co.  (Oa.)  5T6. 

COSTS. 

A  person  who  is  brought  in  aa  a  party  after 
the  commencement  of  an  action  cannot  be  char- 
)r«J  with  costs  which  had  previously  accrued. — 
WUliams  t.  Washington  (S.  C.)  259. 

In  tresiMiss,  where  defendant  failed  to  dis- 
claim title  to  all  the  lands,  but  recorered  accord- 
ing to  the  boundary  set  np  in  his  answer,  plain- 
tiff is  entitled  to  coets.— Moore  r.  Angel  (N.  C.) 
(»9. 

Where  a  defendant,  sued  separately  by  two 
plaintiffs,  causes  them  to  interplead,  the  los- 
ing party  In  the  interpleader  may  be  charged 
with  the  costs  thereof,  and  of  the  action  brought 
by  himself,  bat  not  with  the  costs  of  the  other 
notion  to  which  he  was  not  a  party. — Morgan  v. 
Perkins  (Ga.)  574. 

Effect  of  decree  which  gives  defendant  B.  his 
costs  as  against  defendant  W..  and  reciting  that 
it  is  without  prejudice  to  the  rights  of  any  party 
as  to  costs.— Williams  t.  Washington  (S.  C.)  259. 

Question  whether  a  decree  on  appeal  adverse 
to  the  contention  of  a  defendant,  but  allowing 
bim  a  Uen  for  certain  sums  paid  by  him,  was 
so  adverse  to  him  as  to  justify  a  taxation  of 
costs  n  gainst  him. — Williams  v.  Washington  (S. 
C.)  259. 

Question  whether  an  action  by  a  cotenant  to 
determine  his  title  to  land  as  against  persons 
claiming  nnder  a  mortgage  wherein  his  cotenant 
-was  a  party,  and  he  asked  for  partition,  was  a 
suit  for  partition,  so  as  to  entitle  the  parties  to 
only  half  costs. — Williams  t.  Washington  (S.  C.) 
259. 

Suit  to  determine  title  to  land  wherein  a  de- 
fendant asked  for  the  foreclosure  of  a  mortgage 
given  to  him  by  a  third  person  held  not  to  be 
one  for  the  foreclosure  of  a  mortgage,  so  as  to 
entitle  the  parties  to  only  half  the  costs. — Wil- 
liams T.  Washington  (S.  C.)  2,').0. 

Where  plaintifl  gives  a  bond  for  costs,  under 
Code,  {  209,  the  surety  is  not  liable  where  plain- 
-tiff  obtains  judgment  for  costs,  though  ofter- 


I  wards  the  counterclaim  was  compromised,  and 
agreement  made  that  plaintiff  pay  costs.— Smith 
.  V.  Arthur  <N.  O.)  696;  Appeal  of  Cooper,  Id. 

The  supreme  court  has  no  t>riginal  jurisdic- 
I  tion  relative  to  the  taxation  of  costs.- Farks  t. 
I  City  Council  of  GreenvUle  (S.  C.)  B40. 

I  The  decree  of  the  chancellor  as  to  costs  will 
not  be  reviewed.— Cunningham  v.  Canthen  (S. 
C.)  800. 

Where,  on  appeal,  the  parties  consent  in  writ- 
ing to  a  dismissal,  with  costs,  appellant  is  es- 
topped to  claim  that  costs  were  erroneously  al- 
lowed.— Ramseur  v.  Moore  (S.  C.)  81. 

Where  plaintiffs  succeed  in  modifying  the 
judgment  appealed  from  they  are  entitled  to 
costs.— Sullivan  r.  Latimer  (S.  C.)  8. 

COUNTIES. 

See,  also,  "Municipal  Corporations." 

The  bonds  issued  by  Bartow  county,  pursuant 
to  an  order  of  court,  February  6,  18(53.  to  raise 
a  fund  for  the  support  of  soldiers'  families,  are 
valid.  —  Neel  v.  Board  of  Oom'rs  of  Bartow 
County  (Ga.)  510. 

The  motive  which  induces  one  to  enter  into  a 
legal  contract,  by  which  he  parts  with  his  prop- 
erty, and  it  is  received  by  the  county  for  a  pub- 
lic object,  will  not  prevent  a  recovery  on  the 
contract  to  pay  for  the  property.  —  Neel  v. 
Board  of  Com'ra  of  Bartow  County  (Ga.)  516. 

Though  a  county  has  no  power  to  borrow 
money  by  temporary  loans  to  supply  a  deficiency 
of  revenue,  where  the  money  of  the  lender  has 
actually  been  applied  to  objects  to  which  county 
revenue  may  rightly  be  devoted,  the  county  may 
repay  the  loan  out  of  the  county  treasury  when 
sufficient  funds  are  on  hand.— Peed  v.  McCrary 
(Ga.)  232. 

COUBTS. 

See,  also,  "Judge";  "Justices  of  the  Peace";  "Re- 
moval of  Causes." 

Action  against  consul,  see  "Ambassadors  and 
Consuls." 

Since  the  repeal  of  Rev.  "St.  V.  S.  (  711,  subd.. 
8.  state  courts  have  concurrent  jurisdiction  with 
the  federal  courts  of  actions  af^inst  a  foreign 
consul. — De  Give  v.  Grand  Rapids  School  Fur- 
niture Co.  (Ga.)  682. 

The  county  court  has  jurisdiction  of  an  action 
against  a  telegraph  company  to  recover  a  pen- 
alty of  $100,  for  failure  to  transmit  and  deliver 
a  message.— Western  Union  Tel.  Co.  v.  Bright- 
well  (Ga.)  518. 

The  county  court  has  jnrisdiction  of  a  sum- 
mary action  under  Code,  {  4072.  against  one  as 
intruder  on  land.— Durd«n  v.  Clack  (Oa.)  521. 

I  A  county  court  has  jurisdiction  of  an  action 
i  against  a  telegraph  company  to  recover  the  pen- 
I  alty  of  $100  for  failure  to  transmit  and  deliver 

a  message. — ^Dicken  v.  Western  Union  Tel.  Co. 

(Ga.)  ^. 

The  superior  court  has  jurisdiction  of  bastardy 
proceedings,  if  no  action  is  taken  by  a  justice 
within  one  year  of  the  begetting  of  the  cnild. — 
State  T.  Wynne  (N.  C.)  35. 


COVENANTS. 

Question  as  to  the  implication  of  a  covenant 

as  to  the  presence  of  salt  wells  upon  property 

I  leased  by  a  description  of  the  property  as  in- 

!  cludinc  salt   wells.  —  Clifton  v.  Montague  (W. 

Va.)  85a 


See 


Coverture. 

"Husband  and  Wife." 
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CredibiUty. 

Of  witness,  see  "Witness." 


CRTMrNAI.  LAW. 

See.  also,  "Bail";  "Habeas  Corpus";  "Indict- 
ment and  Information";  "Jury*';  "Witness." 

Particular  crimes,  see  "Assault  and  Battery"; 
"Bastardy";  "Burglary";  "Carrying  Weap- 
ons": "False  Pretenses'';  "Forgery";  "Hom- 
icide'"; "Kidnapping";  "Larceny'';  "Bape"; 
"Seduction." 

Criminal  liability  of  one  who  in  Tennessee 
lures  another  to  comsnit  a  trespass  in  Georgia. 
— Duckett  v.  State  (Ga.)  73. 

Capacity  to  commit  crime  is  for  the  jury,  con- 
sidering the  age,  appearance,  and  conduct  of  de- 
fendant both  at  the  time  of  the  alleged  offense 
and  at  the  trial.— State  t.  Williams  (W.  Va.) 
721. 

On  trial  of  a  boy  under  14  years,  It  is  not  er- 
ror to  charge  as  to  mental  capacity,  ander  Code, 
i  4294.— Gordon  t.  State  (Ga.)  54. 

The  circuit  court,  after  acquiring  jurisdiction 
to  try  defendant  by  his  election  to  be  tried  there- 
by, cannot  remand  the  case  to  the  county  court. 
— Nicholas  v.  Commonwealth  (Va.)  384. 

Under  Code,  J!  4721.  it  is  the  duty  of  the  officer 
making  an  arrest  under  a  warrant  from  another 
county  to  return  defendant  and  the  warrant  to 
the  county  in  which  the  offense  is  alleged  to 
have  been  committed,  without  allowing  defend- 
ant to  waire  examination  and  give  bail. — Lamb 
T.  Dillard  (Ga.)  463. 

A  judge  of  the  superior  court  is  not  abso- 
lutely bound  to  require  the  production  of  a  con- 
vict as  a  witness  for  defendnnt  at  the  expense 
of  the  public,  though  d;>fondant  be  unable  to  de- 
fray such  expense. — Roberts  t.  State  (Ga.)  l.'?2. 

Where,  after  an  order  excluding  witnesses 
from  the  court  room,  the  court  refuses  to  allow 
plaintiff's  son  to  remain,  because  of  having  tak- 
en a  leading  part  in  the  preparation  of  the  case, 
counsel  withdraws  him  as  a  <»itiiess,  litiil  not 
to  involve  error,  it  not  a  mien  ring  what  the  son 
wonld  have  testified  to.— Hinkle  t.  State  (Ga.) 
596. 

Motion  to  quash. 

A  motion  to  quash  an  indictment  containing 
two  counts  should  be  overruled,  where  either  is 
good.— State  v.  Mangum  (N.  C.)  189. 

Arraignment  and  pleas. 

The  waiver  of  arraignment,  and  the  entry  of 
that  fact  together  with  a  plea  of  not  guilty,  at 
the  request  of  the  solicitor  general,  sufficiently 
forms  the  issue  to  be  tried  in  a  criminal  case. 
— Tarver  v.  State  (Ga.)  381. 

A  conviction  of  assault  with  a  deadly  weapon 
will  not  support  a  plea  of  former  jeopardy  on  a 
trial  for  carrying  a  concealed  weapon.-— State 
V.  Robinson  (N.  C.)  701. 

Case  in  which  a  right  to  set  up  a  judgment  in 
a  previous  case  was  waived  by  applying  for  new 
trial. — Benton  v.  Commonwealth  (Va.)  495. 

Application  of  C!ode  1887.  $  4040,  providing 
that  if  the  verdict  be  set  aside  and  a  new  trial 
granted,  accused  shall  not  he  tried  for  any  high- 
er offense  than  that  of  which  he  was  convicted 
on  the  last  trial.  —  Benton  v.  Commonwealth 
(Va.)  495. 

Time  of  trial. 

Right  of  one,  who  is  granted  a  new  trial  on 
account  of  failure  to  give  him  a  speedy  trial,  to 
a  discharge. — Benton  v.  Commonwealth  (\  a.) 
495. 

The  fact  that  one  term  of  court  passed  with- 
out An  order  in  a  criminal  case  does  not  show 


a  denial  of  the  right  of  accused  to  a  speedy  trial. 
— Nicholas  v.  Commonwealth  (Va.)  364. 

Propriety  of  allowing  the  prosecutor  to  ex- 
plain the  delay  In  the  prosecution  by  testifyinf 
that  the  delay  was  the  result  of  a  consoltatioo 
between  himself  and  the  solicitor  generaL  — 
FusseU  T.  State  (Oa.)  97. 

Arguments  and  remarks  of  oonnseL 
'  Remarks  of  prosecuting  attorney,  not  objected 
to,  will  not  be  considered.— State  t.  Smliran 
(S.  O.)  4. 

Svidenoe. 

Defendant  cannot,  as  of  right,  make  a  second 
statement  because  the  prosecution  intiDdncea  ad- 
ditional evidence  which  strengthens  the  case 
against  him. — Boston  t.  State  (Ga.)  603. 

Where  a  statement  by  the  accnaed  on  bis 
commitment  has  been  reduced  to  writing  by 
the  magistrate,  parol  evidence  as  to  it,  in  the 
absence  of  proof  that  it  has  been  lost,  is  inad- 
minsibU'.— Oliver  v.  State  (Ga.)  125. 

The  record  of  a  conviction  of  a  misdemeanor 
in  a  city  court,  on  transmission  of  the  indict- 
ment from  the  superior  court,  is  not  inadmissi- 
ble because  of  a  failure  to  enter  the  order  of 
transmission  on  the  minutes  of  the  superior 
court. — ("oleman  v.  State  (Ga.)  12i. 

A  constable  may  testify  that,  after  he  told  de- 
fendant it  would  be  best  for  him  to  tell  what 
he  knew  of  certain  stolen  goods,  defendant 
showed  where  the  goods  were  hidden. — State  t. 
Winston  (N.  C.)  37. 

CJonfession  of  defendant  to  a  fallow  prisoner 
examined,  and  hdd  prima  fade  competent. — Mil- 
ler V.  State  (Ga.)  128. 

In  a  trial  for  murder,  evidence  of  declarations 
by  defendant,  made  subsequent  to  his  arrest,  to 
the  effect  that  the  killing  was  accidental,  is  in- 
admissible.—Boston  V.  State  (Oa.)  603. 

A  witness  may  testify  to  a  confession  whieh 
he  swears  was  made  by  defendant  to  a  third 
person  in  the  dark,  though  the  witness  knew 
him  only  by  his  roice.— Fnssell  v.  State  (Ga.) 
97. 

Where  independent  facts  discovered  throngh  a 
confession  are  admissible,  so  much  of  defend- 
ant's actions  and  declarations  as  are  necessaiy  to 
account  for  the  discovery  and  explain  the  man- 
ner of  it  are  admissible  for  that  purpose  only.— 
Knsher  v.  State  (Ga.)  593. 

Independent  facts  discovered  in  conseqoence 
of  a  confession  by  defendant  are  admissible  in 
evidence  against  him,  unless  violence  was  used 
in  procuring  the  confession.— Rusher  v.  Slate 
(Oa.)  593. 

Instructions. 

Instructions  need  not  be  given  in  the  language 
of  the  requests,  but  are  sufficient  if  given  in 
substance.— State  t.  Mills  (N.  C.)  106. 

The  court  may  read  to  the  jury  the  law  fixing 
the  punishment  provided  for  the  crime. — Miller 
V.  Commonwealth  fVa.)  499. 

Where  defendant  fails  to  request  any  instruc- 
tions, he  cannot  complain  that  they  were  not 
given.—  State  v.  Sullivan  (S.  G.)  4. 

A  charge  not  based  on  all  the  facts  in  the  case 
is  properly  refused.— State  v.  Sullivan  (S.  C.t  4. 

After  a  charge  in  the  terms  of  the  statute  as 
to  the  prisoner's  statement,  it  was  not  error  f<> 
instruct  that  the  jury  should  try  the  case  by  the 
evidence.— Miller  v.  State  (Ga.)  128. 

An  instruction,  in  a  prosecution  for  a  felony.' 
that  is  irrelevant  to  the  evidence,  and  may  mis- 
lead the  jury,  is  reversible  error. — State  v.  Zi-ig- 
ler  (W.  Va.)  763. 

The  failure  to  call  the  attention  of  the  jury  to 
the  ffl'-t  that  defendant,  after  the  accident,  s-ir- 
rendered  himself  to  the  officers,  is  not  error,  in 
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the  absence  of  a  request  to  so  charge.— Boston 
V.  State  (Ga.)  603. 

Where  more  than  one  of  the  state's  witnesses 
te  impeached,  the  charge  on  thi"  subject  of  im- 
peachment should  not  be  restricted  to  one  wit- 
ness only.— Fussell  t.  State  (Ga.)  97. 

Instructions  as  to  confessions  and  admissions 
of  the  accused,  and  reasonable  doubt,  and  the 
prisoner's  statement,  examined,  and  hdd  proper. 
—Miller  v.  State  (Ga.)  128. 

Sufficiency  of  instruction  as  to  reasonable 
doubt.— State  t.  Williams  (W.  Va.)  721. 

It  is  not  error  to  instruct  the  jnry  that  if, 
on  consideration  of  the  evidence  and  the  state- 
ment of  defendant,  all  reasonable  doubt  of  his 
guilt  is  removed,  they  should  convict.— Tarver 
T.  State  (Ga.)  881. 

Sentence. 

Acts  1885,  c.  248,  providing  that  one  convicted 
of  seduction  shall  be  "fined  or  imprisoned."  does 
not  authorise  the  imposition  of  both  fine  and 
imprisonment.— State  v.  Crowell  (N.  C.)  502. 

The  imposition  of  both  fine  and  imprisonment, 
Tvhen  only  one  was  authorized,  does  not  entitle 
defendant  to  a  new  trial,  but  only  to  have  the 
sentence  corrected.- State  v.  Crowell  (N.  C.)  502. 

ITew  trial. 

A  new  trial  will  not  be  granted  on  the  affi- 
davit of  the  principal  witness  for  the  state,  an 
iKUorant  girl,  bound  to  defendant,  that  by 
testimonv  at  the  trial  was  false.  —  State  v. 
Rhodes  (S.  C.)  807. 

Character  of  showing  to  be  made  on  an  appli- 
cation for  a  new  trisil  on  account  of  after-dis- 
covered evidence. — Nicholas  v.  Commonwealth 
(Va.)  364. 

The  state  may  file  counter  affidavits  in  oppo- 
sition to  an  application  for  a  new  trial  on  ac- 
count of  after-discovered  evidence. — Nicholas  v. 
Commonwealth  (Va.)  864. 

A  new  trial  will  not  be  granted  for  newly 
discovered  evidence,  where  the  proposed  witness 
dies  after  the  motion,  but  before  it  was  decided. 
—State  T.  Sullivan  (8.  O.)  4. 

Appeal  and  error. 

Where  the  jury  returns  a  special  verdict,  and 
tne  court  enters  a  verdict  of  not  guilty,  the  state 
may  appeal. — State  v.  Robinson  (N.  C.)  701. 

Beview. 

Where  evidence  is  erroneously  excluded,  but 
afterwards  admitted,  defendant  is  not  preju- 
diced.—State  V.  Sullivan  (S.  C.)  4. 

Where  it  is  sought  to  set  aside  a  verdict  of 
misconduct  of  the  constable  in  charge  of  the 
jury,  and  the  evidence  is  conflicting,  the  decision 
will  not  be  disturbed.- State  v.  Sullivan  (S. 
C.)4. 

Though  Code,  S  3045,  provides  for  monthly 
terms  of  the  county  court,  it  will  not  be  pre- 
sumed on  appeal  that  a  term  was  held  in  any 
one  month.— Nicholas  v.  Commonwealth  (Va.) 
:iM. 

Where  the  comix'tency  of  jurors  is  questioned 
nfter  verdict,  the  findiug  of  the  trial  judee  in  fa- 
vor of  their  competency  on  affidavits  submitted 
to  him  is  conclusive  on  appeal.— Hinkle  v.  State 
(Ga.)  585. 

Where  all  the  evidence  is  in  the  record,  a  con- 
viction may  be  reversed  for  insufficiency  of  evi- 
dence.—State  V.  Zeigler  (W.  Va.)  763. 

The  error  of  excluding  testimony  on  cross- 
examination  is  cured  by  afterwards  allowing 
the  witness  to  be  recalled  and  fully  examined  on 
the  questions.— Hinkle  v.  State  (Ga.)  505. 

Decision. 

A  conviction  will  be  affirmed  where  there  were 
no  exceptions  below,  though  the  case  states  that 


gfter  refusal  of  a  new  trial  defendant  excepted, 
ut  does  not  specify  on  what  grounds. — State 
V.  Page  (N.  C.)  401. 

Where  a  murderer  escapes  pending  appeal,  it 
will  be  dismissed,  but  without  prejudice  to  have 
it  reinstated  on  the  first  ensuing  term  after  the 
court  has  reacquired  jurisdiction.  —  State  v. 
Johnson  (S.  C.)  806. 

Construction  of  order  of  supreme  court  as  re- 

?iuiring  the  circuit  court  to  hear  testimony  of- 
ered  on  a  motion  for  a  new  trial  on  the  ground 
of  after-discovered  evidence,  and  to  certify  its 
decision  to  the  supreme  court. — State  v.  Way 
(8.  C.)  813. 

CrosB-Xixazninatioii. 

Of  witness,  see  "Witness." 

OUBTEST. 

See,  also,  "Dower." 

On  a  sale,  after  a  wife's  death,  to  pay  a  mort- 
gage given  by  the  wife  and  her  husband  on  land 
of  the  wife,  where  the  money  was  used  to  ben- 
efit her  property,  the  mortgage  will  be  dis- 
charged first  out  of  the  proceeds  of  the  sale,  and 
the  father's  interest  by  curtesy  will  be  paid 
from  the  balance. — In  re  Freeman  (S.  C.)  110. 

Custody. 

Of  child,  see  "Parent  and  Child." 


DAMAQEa 

For  delay  in  transmitting  telegram,  see  "Tele- 
graph Companies." 
For  ejection  of  passenger,  see  "Carriers." 
For  maintenance  of  nuisance,  see  "Nuisance." 

Applicability,  to  a  suit  for  wrongful  ejection 
of  a  passenger  from  a  car,  of  Code,  §  SCMXS,  pro- 
viding   for    additional    damages    to    deter    the 

I  wrongdoer  from  repeating  the  trespass,  or  as 
I  cumpensatiou  for  plaintiff's  wounded  feelings.— 
I  Atlanta  Consol.  St.  Ry.  Co.  v.  Hardage  (Ga.) 

;ioo. 

In  an  action  for  breach  of  a  bond  to  convey 
land,  the  grantee  cannot  recover  profits  which 
he  would  have  made  on  a  contract  of  sale  by 
him  to  a  third  person  unless  the  grantor  had 
notice  when  he  made  the  bond  of  such  contract. 
— Sanderlin  v.  Willis  (Ga.)  291. 

In  an  action  for  a  brea,ph  of  contract  to  pur- 
chase, plaintiff  is  entitled  to  recover  the  differ- 
ence between  the  value  of  the  interest  sold  at 
the  time  of  the  breach  and  the  amount  which 
defendant  had  contracted  to  pay  therefor.— Bar- 
rett V.  Verdery  (Ga.)  64. 

Measure  of  damages  in  an  action  on  a  war- 
ranty of  notes  which  were  made  for  a  balance  on 
the  exchange  of  property,  where  the  value  of 
the  property  exchanged  is  not  stated. — Vance 
v.  SIcBurnetf  (Ga.)  u20. 

Applicability  of  Code,  {  3067.  providing  that, 
when  the  entire  injury  is  to  the  peace,  happi- 
ness, or  feelings  of  plaintiff,  no  measure  of  dam- 
ages can  be  prescribed,  and  the  circumstances  of 
the  parties,  the  bad  faith  in  the  transaction, 
and  all  the  circumstances,  should  be  weighed. — 
Atlanta  Consol.  St.  Ry.  Co.  t.  Hardage  (Ga.) 
100. 

A  judgment  will  not  be  set  aside  as  excessive 
unless  it  is  so  large  as  to  indicate  that  thejury 
was  '-'" "  •- •■ ''-'-■ 

V. 


unless  it  is  so  large  as  to  indicate  that  the  jury 
was  influenced  by  corruption  or  prejudice. — Trice 
V.  Chesapeake  &  O.  Ry.  Co.  (W.  Va.)  1022.    • 


Decedents. 

See  "Executors  and  Administrators.' 
Transactions  with,  see  "Witness." 
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DECEIT. 

Statements  in  a  contract  for  the  exchanue  of 
corporate  stock  for  land  as  the  value  of  the 
stock,  and  the  financial  condition  of  the  corpo- 
ration, are  statements  of  fact,  and  not  of  opin- 
ion.—Blacknall  V.  Rowland  (N.  C.)  296. 

A  contract  for  the  exchange  of  corporate  stock 
for  land,  reciting  that  the  trade  is  conditional 
on  the  truth  of  certain  representations  therein, 
and  the  bubsequeiit  assignment  of  the  stock, 
are  parts  of  one  tninsaction,  and  the  fact  that 
the  assignment  does  not  contain  snch  represen- 
tations does  not  prevent  an  action  on  the  con- 
tract for  a  breach  thereof.— Blacknall  t.  Row- 
land (N.  C.)  286. 

Declarattons. 

See  "Pleading." 

Declarations  and  AdmissionB. 

See  "Evidence." 

DEDICATION. 

An  act  reincorporating  a  town  as  it  has  been 
laid  off  in  lots,  streets,  and  alleys  shows  accept- 
ance of  the  dedication  of  such  streets  and  alleys. 
— Depriest  v.  Jones  (Va.)  478. 

DEED. 

See,   also,    "Covenants";    "Fraudulent   Convey- 
ances"; "Vendor  and  Purchaser." 
Reformation  of,  see  "Equity." 

Insafficiency  of  evidence  to  show  that  the 
grantor  in  a  deed  was  the  son  of  one  to  whom 
the  land  was  originally  granted. — Dowdy  v.  Mc- 
Arthur  (Oa.)  14& 

.  Right  of  one  to  claim  nnder  a  deed  made  by 
an  administrator  of  J.  M.,  on  the  ground  that 
M.  was  a  member  of  the  firm  of  mT,  P.  &  Co., 
to  wUch  the  land  was  originally  granted,  there 
being  no  evidence  that  he  was  a  member  of 
such  firm.— Dowdy  v.  McArthur  (Ga.)  148. 

The  mere  fact  that  a  woman,  to  whom  a  de- 
vise was  made  as  S.  M.,  conveyed  the  proi)erty 
as  S.  B.,  describing  herself  as  formerly  S.  M., 
does  not  necessitate  proof  of  her  identity,  her 
marriage  being  presumed.— Dowdy  v.  McArthur 
(Oa.)  148. 

Bequiaitea. 

The  instrument  under  wBich  defendant  claims 
hdd  to  be  a  deed  as  to  the  land  in  suit,  and  not  a 
will.— Kaufman  v.  Ehrlich  (Ga.)  377. 

A  paper  purporting  to  be  a  deed  of  land,  hav- 
ing a  scroll  annexe<1  to  the  grantor's  signature, 
with  the  word  "seal"  written  therein,  held  to  be 
a  deed  of  conveyance. — Cosner  v.  McCrum  (W. 
Va.)  739. 

Question  for  jury  as  to  whether  an  instrument 
50  years  old,  offered  in  evidence,  which  lacked 
a  scroll  or  seal,  was  properly  sealed  before  de- 
livery.—Reusena  V.  LawBon  (Va.)  347. 

Description. 
A  deed  conveying  a  certain  number  of  acres 

on  the  north  side  of  a  lot  described  by  its  num- 
ber, district,  and  county  held  sufficiently  cer- 
tain.— Gress  Lumber  Co.  v.  Goody  (Ga.)  217. 

Where  a  deed  conveys  land  by  specific  refer- 
'ence  to  boundaries,  it  controls  the  general  ref- 
erence as  land  conveyed  to  the  grantor  by  one 
M.— Cox  V.  McCJowan  (N.  C.)  108. 

Delivery. 

Evidence  Iteld  to  show  a  delivery  of  the  deed 
under  which  defendant  claims.  —  Kaufman  t. 
Ehrlich  (Ga.)  377. 


Presumption  of  delivery  of  a  volnntary  deed 
by  a  father  to  his  wife  and  chilrtr>-n.  ari«in2 
from  the  fact  of  registry,  is  not  overcome  by  the 

f ranter's  retention  of  Uie  deed  and  the  land. — 
[elms  V.  Austin  (N.  C.)  556. 

Beglstratlon. 

Act  1885,  c.  147,  repealing  Code,  {  1245.  re- 
quiring the  registration  of  deeds  by  implication, 
continued  such  section  in  force  until  ISoS,  so  as 
to  authorize  the  re^stration  of  previously  exe- 
cuted deeds.— Cowen  v.  Withrow  (N.  C.)  67&. 

Construction. 

The  rule  in  Shelley's  Case  has  no  annlication 
to  a  conveyance  of  land  by  a  father  to  his  wif<> 
and  her  children.— Helms  v.  Austin  (N.  C.)  55G. 

Deeds  of  gift  construed,  and  hdd  to  coavev 
to  the  donee  an  estate  for  Ufe,  with  remainder 
to  the  donee's  children,  rather  than  to  the 
donee's  heirs  at  law.— Bray  v.  McGinty  (Ga.' 
284. 

ConstRiction  of  deed  to  grantor's  wife  and 
heirs  as  Kiving  the  wife  and  childr«i  a  fee  sim- 
ple.— Helms  v.  Austin  (N.  C.)  556. 

A  reservation  or  charge  on  land  in  a  cr>n- 
veyance,  for  the  maintenance  of  the  frmntnr 
for  life,  is  valid,  though  no  amount  be  fixed. — 
Bates  V.  Swiger  (W.  Va.)  874. 


S*e 


Dafeotive  Appliances. 

"Master  and  Servant" 


Defective  Bridges. 

See  "Bridges." 

Defective  Higrhways. 

See  "Highways." 

Defective  Streets. 

See  "Municipal  CoiporatioiM.'' 

Delivery. 

Of  deed,  see  "Deed." 

Demand. 

See  "Negotiable  Instruments." 

Demttrrer. 

See  "Pleading." 

To  evidence,  see  "Trial." 

Deposit. 

See  "Banks  and  Banking." 

DEPOSITION. 

A  motion  to  quash  because  the  deposition  did 
not  contain  all  the  evidence  will  be  overrule*! 
where  there  was  no  evidence  to  show  such  fact. 
—Chippewa  Valley  Bank  v.  National  Bank  (X. 

c.)  ese. 

Error  in  admittinK  deposition,  when  interroK- 
atories  and  the  answers  thereto  were  returned  Id 
a  badly  mutilated  envelope,  and  without  the 
commissioner's  name  written  across  the  seal. — 
Smith  r.  Moody  (Ga.)  157. 

Descent  and  Distribution. 

See  "Executors  and  Administrators";  "Wills." 


Description. 


In  deed,  see  "Deed." 
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Devise  and  Legacy. 


See  "Wills.' 


DISCOVERY. 


Under  Code,  8  579  et  seq.,  a  stockholder,  In  an 
action  to  set  aside  an  assignment  of  a  contract 
by  the  corporation  as  frandulent,  may  examine 
the  directors  before  trial,  and  may  compel  them 
to  allow  him  to  examine  the  books. — Holt  v. 
Koathern  Finishing  &  Warehouse  Ck>.  (N.  0.) 
919. 

Dismissal. 

Of  action,  see  "Practice  la  Civil  Cases." 
Of  apt>eal,  see  "Appeal." 

Dissolution. 

Of  attadiment,  see  "Attachment," 
Of  injunction,  see  "Injunction." 
Of  partnership,  see  "Partnership." 

Distillery. 

See  "Internal  Bevenue." 

Distress. 

See  "Landlord  and  Tenant." 

Diversion. 


Of    wHter    coarse,    see 
Courses." 


"Waters    and    Water 


DIVOBCTL 

Xh&t  plaintiff  married  defendant  to  avoid  a 
prosecntion  for  seduction  does  not  entitle  him 
to  a  divorce,  on  the  ground  that  the  marriage 
was  contracted  under  duress. — Copeland  v.  Cope- 
land  (Va.)  241. 

Doctunents. 

As  evidence,  see  "Evidence." 

DO  WEB. 

See,  also,  "Curtesy." 

Will  construed,  and  hdd,  that  a  provision  for 
the  support  of  testator's  wife  was  not  in  lieu  of 
dower.— Rivers  t.  Qooding  (S.  0.)  810;  Same 
V.  Rivers,  Id. 

Draft. 

See  "Negotiable  Instruments." 

DXXRESS. 

The  making  of  a  note  because  of  the  threats 
of  a  creditor  to  levy  on  the  maker's  property  is 
not  void  as  made  under  duress.— Ferryman  t. 
Pope  (Oa.)  715. 

EASEMENTS. 

One  who  conveys  land  entirely  surrounded  by 
other  land  owned  by  him,  by  implication,  gives 
the  grantee  a  right  of  way  to  the  land  conveyed. 
—Boyd  V.  Woolwine  (W.  Va.)  1020. 

A  private  right  of  way  by  prescription  may  be 
acquired  by  continued  use  for  20  years  under  a 
bcna  fide  claim  of  right— Boyd  v.  Woolwine  (W. 
Va.)  1020. 

lyection. 

Of  passenger,  see  "Carriers." 


EJECTMEITF. 

See,  also,  "Advwse  Possession";  "Quieting  Title 
—Removal  of  Cloud." 

A  party  entitled  in  equit-"  to  the  enforcement 
of  a  contract  for  the  purchase  of  land  because 
of  his  entering  into  possession,  and  paying  a 
part  of  the  price,  may  enforce  such  right  by 
ejectment  after  having  been  dispossessed. — Den- 
son  V.  Denson  (Ga.)  231. 

Plaintiff  in  ejectment,  who  claims  only  under 
a  will  which  does  not  specifically  describe  the 
land,  can  recover  only  such  part  of  the  premises 
as  decedent  was  possesseu  of,  though  the  entire 
tract  claimed  by  plaintiff  was  inventoried  as 
belonging  to  decedent's  estate.— Tripp  v.  Fausett 
(Ga.)  572. 

Right  of  one  to  recover  his  own  interest  and 
that  of  his  cotenants.  —  Marshall  v.  Palmer 
(Va.)  672. 

Validity  of  a  disclaimer  made  pending  suit  by 

Slaintiff,    without    coQsidemtion    or   counsel. — 
lartiu  V.  WoJker  (Ga.)  223. 

Title  to  support. 

One  seeking  to  recover  only  an  undivided  in- 
terest must  clearly  show  the  extent  of  his  in- 
terest.—Marshall  V.  Palmer  (Va.)  672. 

Right  to  a  nonsuit  in  an  action  to  recover 
land,  plaintiff  alleging  title  in  fee  simple,  and 
setting  up  title  under  a  deed  by  showing  title 
merely  as  heirs.— Hobbs  v.  Beard  (S.  C.)  305. 

Where  plaintiffs  claimed  under  a  will,  but 
there  was  no  evidence  of  possession  within  4K) 
years,  it  was  insufficient  to  entitle  plaintiff  to 
recover.— Huneycutt  v.  BrooKs  (N.  C.)  658. 

Defenses. 

A  defendant  in  ejectment  may  rely  on  an  out- 
standing title  in  the  commonwealth.— Rensens  v. 
Lawson  (Va.)  347. 

Evidence. 

Where  plaintiff  introduces  a  deed  containing 
an  exception  the  burden  is  on  him  to  show  that 
the  land  in  suit  is  not  included  in  the  exception. 
— Reusens  r.  Lawson  (Va.)  847. 

Plaintiff  can  introduce  a  deed  under  which  he 
claims,  thoutifa  the  calls  therein  do  not  corre- 
spond with  those  of  a  copy  of  a  grant  from  the 
state  previously  introduced.— Campbell  t.  Mor- 
rison (N.  C.)  303. 

In  ejectment  by  one  claiming  under  a,  decree 
for  specific  performance  of  a  contract,  brought 
against  the  maker  of  the  contract  and  his  gran- 
tee, the  decree  is  admissible  in  evidence,  though 
the  deed  made  in  pursuance  thereof  makes  no 
reference  thereto. — Faulkner  ▼.  Vickers  (Ga.) 
233. 

Where  plaintiff  in  ejectment  claims  an  entire 
tract  of  laud  under  a  will,  only  a  part  of  which 
was  in  possession  of  testator,  the  will  is  admis- 
sible, though  it  contained  no  description  of  the 
land,  but  disposed  of  testator's  estate  as  an  en- 
tiretv.— Tripp  v.  Fausett  (Ga.)  572. 

Admissibility,  on  issue  as  to  the  title  to  laud. 
of  a  judgment  against  another  than  defendant, 
forming  a  link  in  plaintilTs  chain  of  title. — 
Bussey  v.  Dodge  (Ga.)  151. 

Admissibility  of  evidence  in  an  action  of  eject- 
ment wherein  plaintiff  claims  by  a  prescriptive 
title,  tc  show  a  disclaimer  by  plaintiff  at  the  be- 
ginning of  his  possession.  —  Wade  v.  Johnson 
(Ga.)  569. 

Improvements. 

One  who  enters  and  improves  land  under  a 
conveyance  from  another,  who  was  not  in  pos- 
session, and  had  no  color  of  title,  is  not  entitled 
to  the  value  of  improvements  in  ejectment  by 
the  owner.— Tripp  v.  Fausett  (Ga.)  BT2. 

A  judgment  for  the  recovery  of  land  and  (or 
damages,  hdd  to  be  "executed,"  so  that  defend- 
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ant  could  not  petition  for  an  auessment  of  the 
Talue  of  the  .permanent  improTements,  under 
Code,  I  47&— Boyer  v.  Garner  (N.  C.)  180. 

ELECTIOir  OF  BEMEDIES. 

When  one  elects  to  sne  for  fraud  in  the  sale 
of  land,  allegations  as  to  breach  of  warranty  on 
such  representations  should  be  stricken  out. — 
^ymore  t.  Kice  (Ga.)  1293. 

ELECTIONS  AND  VOTEBS. 

Constitutionality  of  Act  March  6,  18»4,  pro- 
viding for  the  Australian  system  of  TOtinK. — 
Pearson  t.  Board  of  Sup'rs  of  Brunswick  Coun- 
ty (Va.)  483. 

Act  March  6,  1894,  putting  into  effect  the  An»- 
tralian  system  of  votmg,  is  not  unconstitution- 
al, as  depriving  persons  unable  to  read  or  write 
of  equal  opportunity  to  cast  their  ballots. — Pear- 
son V.  Board  of  Sup'rs  of  Brunswick  County 
(Va.)  483. 

The  provision  of  Act  March  6,  1894,  that  a 
constable  therein  provided  for  may  render  as- 
sistance to  an  elector  physically  or  educationally 
unable  to  vote,  requires  such  an  assistance  to  be 
rendered. — Pearson  v.  Board  of  Sup'rs  of  Bruns- 
wick County  (Va.)  483. 

A  limitation  of  2>A  minntes  within  which  an 
elector  may  prepare  his  ballot  is  not  so  unrea- 
sonable as  to  render  the  law  void. — ^Pearson  ▼. 
Board  of  Sup'rs  of  Brunswick  County  (Va.)  483. 

EMINENT  DOMAIN. 

Right  of  cities  to  condemn  for  public  use  the 
right  of  a  private  corporation  to  bridge  a  street. 
—Trustees  Atlanta  University  v.  City  of  Atlan- 
ta (Ga.)  74.  • 

Right  to  open  and  close  in  a  proceeding  to  con- 
demn land  for  railroad  ourposes. — ^Williams  v. 
Macon  &  B.  R.  Co.  (Ga.)  997. 

In  the  absence  of  power  in  a  charter  to  take 
private  property  for  street  purposes,  and  to 
make  compensation  therefor,  a  city  cannot  lav 
out  a  street  over  the  land  of  a  chartered  rail- 
way company  without  the  consent  of  the  com- 
pany.—Brunswick  &  W.  R.  Co.  V.  City  of  Way- 
crows  (Ga.)  145. 

In  a  suit  by  a  life  tenant  against  a  city  for 
damage  to  land  by  a  widening  of  a  street  a  re- 
versioner on  request  should  be  made  a  defend- 
ant.—.Tones  V.  City  of  Asheville  (N.  C.)  691; 
Appeal  of  Campbell,  Id. 

Enactment. 

Of  statute,  see  "Statutes." 

Entry. 

Of  judgment,  see  "Judgment." 


EQUITY, 

See,  also,  "Fraudulent  Conveyances";  "Injunc- 
tion"; "Marshaling  Assets";  "Mortgages"; 
"Partition";  "Partnership";  "Quieting  Title 
— Removal  of  Cloud";  "Receivers";  "Specific 
Performance";   "Subrogation";   "Trusts." 

Relief  against  judgment,  see  "Judgment." 

Code  1887,  {  836,  providing  a  method  for  re- 
sisting unjust  claims  against  a  county,  affords 
a  complete  remedy  at  law.  and  equity  has  no 
jurisdiction.  —  Pearson  v.  Board  of  Sup'rs  of 
Brunswick  County  (Va.)  483. 

In  an  action  by  a  receiver  of  n  corporation 
against  it*  directors  for  negligence,  where  thtir 


proportionate  liabilities  are  not  deiinitdy  ahown, 
an  accounting  is  necessary.- Buist  v.  Helcbers 
(S.  C.)  448. 

Power  of  court,  having  taken  jurisdiction  of  a 
suit  to  construe  a  will,  to  order  a  valuation  of  the 
real  estate,  if  this  is  necessary  to  complete  relief. 
-Balsley  t.  Balsley  (N.  C.)  954. 

Reformation  of  oontraots. 

Power  of  equity  to  correct  mistake  made  by 
insurance  agent  in  entering  in  his  memoran- 
dum an  executory  oral  agreement  for  insur- 
ance, ne  giving  the  wrong  person  as  the  as- 
sured.—Croft  V.  Hanover  Fire  Ins.  Co.  (W.  Va.) 
854. 

Right  to  have  a  deed  reformed  so  as  to  convey 
a  fee-simple  instead  of  a  life  estate  when  the 
word  "heirs"  was  omitted  through  a  mistake  of 
law.— Brock  v.  O'Dell  (S.  C.)  OTB. 

Cancellation    and    resciMion    of   con- 
tracts. 
Right  to  rescind  a  contract  for  the  sale  of  a 

lot,  on  the  ground  that  it  was  indnced  by  false 
representations  tliat  large  sums  were  to  be  spent 
in  securing  mannfacturing  enterprises  for  the 
town. — Wilson  v.  Carpenter's  Adm'r  (Va.)  243. 

The  absence  from  a  complaint  to  cancel  a 
deed  for  fraud  of  a  demand  for  judgment  for 
the  amount  due  plaintiffs  will  not  prevent  a 
Judgment  therefor,  where  the  complaint  contains 
allegations  warranting  it. — Sires  v.  Sires  (S.  C.) 
116. 

An  action  to  cancel  a  deed  executed  to  one 
coteuant  under  a  i>ower  in  a  will  as  frandulent 
can  be  brought  by  the  other  cotenants,  though 
not  in  iiossession.- Sires  v.  Sires  (S.  O.)  115. 

Parties. 

In  an  action  in  equity  for  the  settlement  of  the 
estate  of  a  deceased  administrator,  and  to  satis- 
fy a  judgment  obtained  In  another  state  against 
his  personal  representative  and  the  sureties  on 
his  bond,  such  sureties  are  proper  parties. — 
Moore  v.  Smith  (N.  C.)  506. 

Pleading. 

A  bill  framed  for  a  double  purpose,  but  upon 
consistent  state  of  facts,  praying  relief  in  the 
alternative,  is  not  for  that  reason  demurrable. — 
United  States  Blowpipe  Co.  v.  Spencer  (W.  Va.) 
769. 

A  motion  to  amend  a  complaint  first  made  on 
the  hearing  of  exceptions  to  the  master's  report 
sustaining  a  demurrer  to  the  coinplaint  cannot 
be  considered.— Milhous  v.  Sally  (S.  C.)  268. 

On  the  hearing  of  a  demurrer  to  a  bill  with 
which  written  documents  are  filed  as  exhibits, 
the  documents  themselves  may  be  considered  to 
ascertain  what  they  t-ontain,  tlie  court  not  being 
bound  to  accept  the  allegations  of  the  bill. — 
liOckhead  v.  Berkeley  Siirings  Waterworks  & 
Improvement  Co.  (W.  Va.)  1031. 

Evidence. 

If  defendant's  answer  is  used  to  itnpport  oom- 
plninant's  bill  it  must  be  read  and  taken  as  a 
whole. — Clinch  River  Mineral  Co.  v.  Uarri»on 
(Va.)  660. 

An  allegation  in  a  bill  denied  by  the  answer 
caunot  be  taken  as  confessed  until  complainant 
has,  after  due  notice,  made  a  motion  to  that  ef- 
fect. —  Clinch  River  Mineral  Co.  v.  Harrison 
(Va.)  660. 

Where  the  effect  of  an  answer  is  merely  to 
present  an  issue  and  throw  the  burden  of  proof 
on  complainant,  denial  of  the  answer  need  not 
be  overcome  by  the  testimony  of  two  witneaaes, 
or  the  corroliorated  testimony  of  one  witness. — 
Chapman  v.  Chapman  (Va.)  813. 

Practice. 

A  summons  in  equity,  on  which  is  indorsed  an 
order  for  an  attachment,  should  be  made  return- 
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able  to  the  term  of  court.— Keyser  t.  Goggen- 
heimer  (Va.)  475. 

20  St.  at  Large,  695,  does  not  deprive  the 
chancellor  of  the  power  to  submit  issues  of  fact 
to  a  jury. — Hammond  t.  Foreman  (S.  C.)  3. 

Where  a  special  master  is  appointed, '  the  mas- 
ter being  adjudged  disqualified,  a  succeeding 
judge  may  declare  the  master  qualified  to  make 
a  sale,  under  the  report  of  the  special  master. — 
New  England  Mortgage  Security  Co.  t.  Kinard 
(S.  C.)  113;   Appeal  of  Simms,  Id. 

Practice  on  the  hearing  of  exceptions  to  a 
commissioner's  report — Ward  t.  Ward's  Heirs 
(W.  Va.)  746. 

Error  on  the  face  of  a  commissioner's  report 
may  be  avniled  of,  with  or  without  exceptions. — 
Ward  T.  Ward's  Heirs  (W.  Va.)  746. 

A  commissioner,  to  whom  a  cause  is  referred 
to  settle  large  and  intricate  accounts,  should  re- 
turn an  itemized  account;  a  report  showing  only 
an  aggregation  of  items  in  accordance  with  liis 
conclusions  not  being  sufficient.  —  Dewing  t. 
Hutton  (W.  Va.)  780. 

Where  there  are  no  exceptions  to  a  commis- 
sioner's report,  it  Is  taken  as  admitted  by  the 
parties  to  be  correct,  except  as  to  errors  on  its 
face.— Ward  v.  Ward's  Heirs   (W.  Va.)  746. 

Where  excei>tions  are  taken  to  a  commission- 
er's report  within  10  days  after  its  comple- 
tion, it  IS  the  commissioner's  duty  to  certify  the 
exceptions  and  eridence  before  him  relating 
thereto,  with  such  remarlcs  as  he  may  see  prop- 
er to  make.- Ward  t.  Ward's  Heirs  (W.  Va.) 
746. 

On  the  trial  by  a  jury  of  exceptions  to  an  an- 
ditor's  report,  a  Verdict  must  be  returned  to  each 
exception;  a  verdict  merely  sustaining  the  "au- 
ditor's report  in  fnll"  not  being  snffident.— Wil- 
liams T.  Adama  (Oa.)  626. 

Bill  of  review. 

On  a  bill  of  review,  asking  for  a  reversal  for 
errors  apparent  on  the  record,  the  court  is  con- 
fined to  the  face  of  the  decree,  the  opinion  of  the 
court,  and  orders  and  proceedings  arisinu  on 
facts  admitted  or  stated  as  facts  in  the  decrees. — 
Shepherd's  Adm'r  v.  Cnapman's  Adm'r  (Va.)  468. 

A  joint  owner  of  property  who  allows  his  nn- 
divided  interest  to  be  sold  to  satisfy  a  judgment 
cnnnot  file  a  bill  of  review  to  set  aside  me  decree 
in  order  to  have  the  proper^  sold  as  a  whole. — 
Chancellor  v.  Spencer  (W.  Va.)  1011. 

A  person  cannot  file  a  bill  of  review  who  is  not 
a  party  to  the  original  suit. — Chuucellor  v.  Spen- 
cer (!*■.  Va.)  1011. 


EBBOB,  WBIT  OF. 

See.  also,  "Appeal";  "Certiorari";  "Exceptions, 
Bill  or;  "New  Trial." 

A  coplaintill  forced  on  the  sole  plaintiff  by  an 
illegal  amendment,  made  at  the  instance  of 
the  opposite  party,  is  not  a  necessary  party  to  a 
writ  of  error  brought  by  the  original  plaintiff.— 
Culver  V.  MuUally  (Ga.)  895. 

A  writ  of  error*  does  not  he  from  a  judpraent 
on  a  preliminary  onestion  as  to  jurisdictiou, 
where  the  merits  of  the  case  have  not  been  tried. 
— \Varren  v.  Blevins  TGa.)  459. 

ESTATES. 

Pee.  also.  "Deed";  "Homestead";  "Wills." 
deed,  see  "Deed." 
see  "Wills." 

Where  a  conveyance  from  a  life  tenant  is 

procured  by  fraud,  and  the  property  sold  tinaer 

a  judgment  against  the  vendee,  a  purchaser  at 

that  sale  with  knowledge  of  the  fraud  can  bold 

2l8K.— 67 


Created  tar  < 
by  will,  I 


it  as  against  the  devisees  in  remainder. — Fields 
V.  Bush  (Ga.)  827. 

A  sale  by  a  life  tenant  of  a  portion  of  the 
realty  would  pass  such  estate  as  she  had,  but 
no  more.— Fields  v.  Bush  (Ga.)  827. 

Sufficiency  of  possession  by  tenant  for  life  un- 
der a  decree  for  four  years,  in  order  to  benefit 
the  remainder-men,  as  against  the  lien  of  an 
existing  judgment  against  a  predecessor  in  title. 
—Wallace  v.  Jones  (Ga.)  89. 

ESTOPFEIj. 

To  deny  corporate  existence,  see  "Corporations." 

Right  of  one  sued  on  a  bond,  given  by  him 
to  a  constable  to  produce  the  property  levied  on 
by  the  constable,  to  set  up  title  to  the  property 
in  himself.— Jones  v.  Kendrick  (Ga.)  831. 

Estoppel  of  party  to  claim  a  construction  of  a 
contract  for  royalties  other  than  that  on  which 
a  settlement  for  seven  years  was  made  by  him. 
— American  Manganese  Co.  v.  Virginia  Man- 
ganese Co.  (Va.)  466. 

The  issuance  of  railroad  aid  bonds,  pursuant 
to  a  compromise  decree,  reducing  the  amount 
previously  authorised,  estops  the  town  from 
questioning  the  validity  of  the  bonds. — Union 
Bank  v.  Board  of  Com'rs  of  Town  of  Oxford 
(N.  C.)  410. 

Mere  declarations  by  the  donee  adverse  to  his 
title,  which  were  not  acted  upon  to  the  injury 
of  the  donor,  wiil  not  estop  the  former  from  in- 
sisting upon  the  gift.— Bives  v.  Lamar  (Ga.) 
294. 

Where  a  landowner  allows  a  railroad  company 
to  excavate  a  tunnel  on  his  land  without  objec- 
tion until  the  tunnel  is  completed,  and  the  rail- 
road constructed  through  it.  he  is  estopped  from 
maintaining  an  action  for  damages.— Norfolk  & 
W.  R.  Co.  V.  Perdue  (W.  Va.)  755. 

One  who  gives  a  naked  power  of  attorney  to 
sign  his  name  an  surety  to  a  treasurer's  bond 
containing  six  sureties  is  not  estopped  to  deny 
the  validity  of  a  subsequent  exercise  of  the 
power,  when  the  first  bond  proves  defective,  by 
which  his  name  was  attached  to  a  second  bond, 
containing  only  four  sureties.— Stuart  v.  Com- 
monwealth (Va.)  246. 

ISstoppel  of  maker  of  note,  who  tells  an  in- 
tending purchaser  that  it  was  given  for  rent, 
to  deny  the  execution  of  the  note  or  its  consid- 
eration.—Preeny  V.  Hall  (Ga.)  1G3. 

The  owner  of  furniture  does  not,  by  allowing 
it  to  remain  in  a  barber  shop  to  be  used,  hold 
it  out  as  a  basis  for  giving  credit  to  the  occu- 
imnts  of  the  shop.  —  Giannoue  v.  Fleetwood 
(Ga.)  76. 

Where  a  vendee  accept.s  the  benefits  of  the 
deed,  he  cannot  say  that  the  person  negotiating 
the  purchase  was  not  his  agent.— Johnson  v.  East 
Carolina  Land  &  Railway  Co.  (N.  C.)  28. 

One  who  has  declared  to  another  about  to 
purchase  land  that  he  has  no  interest  therein, 
cannot  thereafter  claim  such  interest  as  against 
such  purchaser.— Bates  v.  Swiger  (W.  Va.)  874. 

The  fact  that  a  suit  to  enjoin  the  collection 
of  municipal  taxes  because  defendant  town  has 
forfeited  its  charter  is  brought  against  the 
town  does  not  admit  that  the  charter  is  not 
forfeited. — Hombrook  v.  Town  of  Elm  Grove 
(W.  Va.)  851. 

A  party  to  a  compromise,  who  repudiates  it, 
is  estopped  to  set  it  up  in  a  suit  on  the  original 
claim.— Hunt  v.  Wheeler  (N.  C.)  915. 

Where  the  owner  of  a  mine  and  mill  site,  with- 
out objection,  allows  a  ditch  to  be  constructed 
which  diverts  the  water  of  a  stream  at  a  point 
above  his  premises,  he  cannot  restrain  the  use 
of  such  a  ditch. — Southern  Marble  Co.  v.  Dar- 
nell (Ga.)  531. 
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EVIDENOE. 

See,  also,  "Ejectment";  "False  ImprifKiiiment"; 

"Ubel  and  Slander";  "Treqwss." 
In  criminal  cases,   see  "Burglarj";   "Criminal 

Law";    "Homicide." 
Newly  discovered,  as  ground  for  new  trial,  see 

"New  Trial." 
Objections  to,  see  "Trial." 
Of  asency,  see  "Principal  and  Agent" 
Of  boimciary,  spe  "Boundaries." 
Of  fraud,  see  "Fraudulent  Conveyance*." 
Ileoeption  of,  see  "Trial." 

Under  Code,  c.  la.  5  4.  courts  take  judicial  no- 
tice of  the  law  of  anotlior  state. — AVilsnn  v.  Phoe- 
nix Powder  Manuf"  Co.  (\V.  Va.)  1035. 

The  fact  that  one  was  a  clerk  of  court  at  a 
certain  time  does  not  create  a  presumption  that 
he  held  the  office  before  that  time. — Jarvis  v. 
Vanderford  (N.  O.)  302. 

Where  the  burden  is  on  a  jMirty  to  a  suit  to 
prove  a  material  issue,  the  failure,  without  ex- 
cuse, to  produce  a  necessary  witness,  raises  a 
conclusive  presumption  that  such  witness'  testi- 
mony, if  introduced,  would  be  adverse  to  such 
party.— Union  Trust  Co.  v.  McClellan  (W.  Va.) 

In  an  action  >n  a  policy,  a  defense  that  the 
property  was  fraudulently  burned  by  the  in- 
sured must  be  proved  by  preponderance  of  evi- 
dence only.— Blackburn  v.  St  Paul  Fire  &  Ma- 
rine Ins.  Co.  (N.  C.)  922. 

Best  and  seoondary  evidence. 

Right  to  show  the  contents  of  a  deed  which 
has  been  destroyed  by  the  admissions  of  the 
grantor  in  a  chancery  suit. — Heusens  v.  Lawson 
(Va.)  347. 

Declarations  by  a  grantor  of  land  after  the 
conveyance  of  the  laud  and  surrender  of  pos- 
session are  inadmissible  to  prove  the  existence 
or  contents  of  the  deed.— Hobbs  v.  Beard  (S. 
C.)  305. 

Right  to  give  secondary  evidence  of  the  rec- 
ord of  a  deed  without  giving  the  statutory  no- 
tice of  an  intention  to  introduce  a  record. — 
Hobbs  V.  Beard  (S.  C)  305. 

Sufficiency  of  showing  of  the  loss  of  an  orig- 
inal telegram  to  justify  the  admission  of  oral 
evidence  of  its  contents.— Blair  v.  Brown  (N.  C.) 
434. 

Where  a  written  contract  is  collateral  to  the 
gravamen  of  the  charge,  and  material  only  as 
to  the  measure  of  uamages,  its  contents  may  be 
shown  by  parol. — Carden  v.  McConnell  (N.  C.) 
923. 

Declarations  and  admissions. 

On  an  issue  as  to  whether  a  parol  gift  of  land 
was  made,  evidence  of  declarations  of  the  donor 
tending  to  show  a  motive  for  the  gift  are  ad- 
missibfe. — ^Rives  v.  Lamar  (6a.)  294. 

Effect  of  admissions  by  a  grantor,  in  regard 
to  boundaries,  upon  his  grantee.— Heusens  v. 
Lawson  (Va.)  347 

Admissions  by  defendant's  general  manager, 
after  the  injury  sued  for  occurred,  that  the  per- 
son at  fault  was  an  employe  of  defendant,  is 
admissible.  —  Williams  v.  Southern  Bell  Tde- 
phone  &  Telegraph  Co.  (N.  C.)  298. 

Declarations  against  title  made  by  a  mort- 
gagor after  the  execution  of  the  mortgage  are 
not  competent  against  one  claiming  under  the 
mortgagee.— Jarvis  v.  Vanderford  (N.  C.)  302. 

A  wife  is  not  bound  by  declarations  made  by 
her  father  to  the  effect  that  certain  money  was 
given  to  her  husband,  and  not  to  her,  these  dec- 
larations being  merely  hearsay  as  to  her.— Rob- 
inson V.  Stevens  (Ga.)  96. 

Declarations  made  20  minutes  after  an  ac- 
cident, by  one  who  had  been  removed  a  con- 


siderable distance  from  the  scene,  are  tnadmis- 
sible  as  part  of  the  res  gestae. — Roach  ▼.  West- 
ern &  A.  R.  Co.  (Ga.)  67. 

One  suing  for  physical  injuries  cannot  show 
by  his  wife  that  he  frequently  complained  to 
her  of  pains  resulting  tnerefrom,  and  stated 
that  he  suff^'ed  a  great  deal.— Atlanta  St  R. 
Co.  V.  WalkOT  (Ga.)  48. 

Sufficiency  of  showing  of  a  conspiracy  between 
a  debtor  and  his  assignee  to  defrand  creditors 
to  admit  declarations  of  the  former  made  after 
the  assignment— Blair  v.  Brown  (N.  0.)  434. 

Opinion  evidence. 

When  witnesses  admit  that  they  cannot  iden- 
tify land  as  having  been  included  in  a  certain 
description,  it  is  error  to  ^ow  them  to  expn-ss 
the  opinion  that  the  land  was  so  included.— Hol- 
leran  v.  Meisel  (Va.)  658. 

One  who  testifies  as  to  his  feelings,  pains,  and 
symptoms  camnot  give  his  opinion  that  his  in- 
juries are  permanent— Atlanta  St  B.  Co.  t. 
Walker  (Ga.)  4a 

Documents. 

An  office  copy  of  a  deed  improperly  recorded 
is  inadmissible  as  evidence.— Clark  r.  Perdue 
(W.  Va.)  735. 

Admissibility  of  tax  deed  without  showing  that 
the  person  who  signed  it  was  in  fact  clerk.— Reo- 
sens  V.  Lawson  (Va.)  347. 

Where  a  deed,  made  nnder  a  decree,  is  offered 
in  evidence  as  a  link  in  plaintifTs  title  to  la.nd. 
it  is  necessary  to  introduce  with  it  so  much 
of  the  record  of  the  suit  in  which  such  decree 
was  made  as  will  show  that  a  person  liaving 
the  legal  title  to  the  laud  was  a  party  to  the 
suit— McDodrill  v.  Pardee  &  Gurtin  Lumlier 
Co.  (W.  Va.)  878. 

A  statement  by  the  re^ster  of  deeds  as  to 
how  much  property  was  listed  for  taxation  by 
the  defendant,  certified  to  by  the  register,  but 
not  a  copy  of  the  list  is  incompetent  as  evi- 
dence, under  Code,  i  1342.— State  t.  Oiampion 
(N.  C.)  700. 

A  letter  is  not  admissible  without  proof  of  its 
genuineness,  and  this  is  not  supplied  by  vrhat 
appears  on  the  face  of  the  letter  itself. — Free- 
man T.  Brewster  (6a.)  166. 

A  bill  of  sale  having  an  attesting  witness  ia 
not  admissible  as  a  muniment  of  title,  without 
proof  by  that  witness  of  its  execution,  unless 
his  nonproduction  is  accounted  for.— Criannone 
V.  Fleetwood  (Ga.)  76. 

Where  a  complaint  is  amended,  and  a  new  an- 
swer filed,  the  original  answer  may  be  introdu- 
ced by  plaintiff  as  prima  facie  evidence  of  the 
facts  stated  therein.— Willis  v.  Toaer  (S.  C.) 
617. 

Admissibility,  in  action  by  corporate  creditors 
against  stockholders,  of  a  judgment  rendered  in 
an  action  to  set  aside  an  assignment  by  the  cor- 
poration, together  with  findings  that  the  stock- 
holder had  drawn  out  all  he  had  paid  on  bis 
subscription.— Harmon  v.  Hunt  (N.  C.)  5S9. 

Plaintiff  cannot  object  to  the  admission  in  evi- 
dence of  a  paper  which  defendant  has  made 
a  part  of  the  record  by  attaching  a  copy  to  Iiis 
answer.- Hm  v.  Georgia,  C.  &  N.  R.  Co.  (S.  C.) 
337. 

An  answer  in  another  suit  is  admissible  in  evi- 
dence of  an  admission  therein  in  liehalf  of  one 
not  a  party  to  the  suit  in  whidi  it  was  filed. — 
Wilson  V.  Phoenix  Powder  Manuf'g  Co.  CW. 
Va.)  1035. 

Where  a  judge  is  ex  officio  clerk  of  court  both 
certificates  of  authentication  specified  in  Code,  c. 
130,  §  19,  are  not  required;  his  certificate  as 
judge  being  sufficient— Wilson  v.  Phoenix  Pow- 
der Manuf  g  Co.  (W.  Va.)  1035. 

Original  deeds  made  outside  of  the  state  that 
are  entitled  to  record  in  the  state  are  admissible 


Digitized  by 


Google 


INDEX. 


1059 


in  evidence.— Wilson  t.  Plioenis  Powder  Man- 
uf  jr  Co.  (W.  Va.)  1035. 

Parol  evidenoe. 

Parol  eyidence  is  admissible  to  locate  land  by 
a  description  In  a  deed  if  not  too  vague  and  in- 
definite.—Hartsell  v.  Ck>leman  (N.  C.)  392. 

A  lease  which  specifies  tiiat  it  is  to  embrace 
as  many  aa  50  lots  of  land  within  certain 
boundaries  may  be  applied  by  parol  evidence  to 
particular  lota  within  those  boundaries,  though 
the  iKJundaries  may  include  more  than  50  lots 
— Gress  Lumber  Co.  r.  Coody  (6a.)  217. 

Parol  evidence  is  inadmissible'  to  show  the 
purpose  for  which  t%rtnin  xoods  were  sbioped 
pursuant  to  correspondence,  where  the  corre- 
spondence Itself  was  in  evidence.  —  Dobbins  v. 
dlanchard  (Ga.)  215. 

Admissibility  of  parol  evidence  to  show  that 
an  annuity  payable  in  money  was  duringr  certain 
years  paid  by  allowing  the  annuitant  to  control 
and  rent  the  premises.  —  Denham  t.  Walker 
(Ga.)  102.  , 

Admissibility  of  parol  evidence  to  show  that 
plaintiff,  who  agreed  in  writing  to  set  up  piping 
at  so  much  per  pound  for  the  material,  and  so 
much  per  honr  for  the  labor,  represented  tliat 
the  cost  would  not  exceed  a  specified  sum. — May 
Mantel  Co.  t.  United  States  Blowpipe  Co.  (Oa.) 
142. 

In  an  action  by  the  assignee  of  a  nonnegotla- 
ble  note,  the  maker  cannot  defend  by  showing  a 
parol  agreement  between  plaintiff  and  his  as- 
.-<ignee  tiiat  only  a  certain  snm  should  be  col- 
lected by  plaintiff  on  the  note.— liondermilk  t, 
Londermilk  (Ga.)  77. 

Where  a  deed  anthorlzea  the  grantee  to  take 
as  much  land  as  is  necessary  for  a  certain  pur- 
pose, evidence  of  parol  contract  that  it  should 
pay  for  any  excess  over  a  certain  amount  is  ad- 
missible.—Johnson  ▼.  East  Carolina  Land  & 
Railway  Co.  (N.  C.)  28. 

Admissibility  of  parol  agreement  to  alter  a 
consent  decree  made  in  execution  of  an  agree- 
ment for  a  settlement  of  claims  to  land.  — 
Hardy  t.  Marvin  (Ga.)  833. 

Admissibilitv  of  parol  testimony  to  show  for 
what  principal  a  person  acted  in  signing  a  cei^ 
tiiicate  of  deposit  in  his  name  as  "tnansget," 
without  naming  any  principal.- Bickley  v.  Com- 
mercial Bank  (S.  C.)  886. 

Competency,  relevancy,'  and  materiality. 

Where  a  letter  of  defendant  is  relied  on  as 
evidence  of  his  promise  to  pay  the  debt  of  a 
third  person,  the  defendant  cannot  testify  as  to 
what  he  intended  in  writing  it. — Slater  v.  Dem- 
orest  Spoke  &  Handle  Co.  (Ga.)  715. 

Admissibility,  on  issue  as  to  false  representa- 
tions inducing  a  sale  of  a  lot,  of  similar  state- 
ments by  the  vendor  made  at  other  times  to 
other  persons.- Wilson  v.  Carpenter's  Adm'r 
<Va.)  243. 

Right  to  treat  letters  appenrinp  in  the  tran- 
script of  a  record  offered  in  evidence  as  a  part 
of  tiie  record.— Wallace  v.  Jones  (Ga.)  80. 

Where  the  value  of  the  land  in  controversy 
in  a  given  year  is  reversed,  its  value  for  some 
years  immediately  before  and  after  may  be  rel- 
evant—Wallace V.  Jones  (Ga.)  80. 

Evidence  that  the  wife  applied  for  a  home- 
stead in  land  after  a  mortgage  thereon  was  ex- 
ecuted by  her  husband,  held  to  be  improperly 
excluded  on  a  claim  by  her  in  fi.  fa.  proceed- 
ings under  the  mortgage. — Montgomery  v.  Payue 
(Ga.)  127. 

Admissibility  of  evidence  of  acts  of  negU- 
srence,  not  declared  apon  as  a  part  of  the  res 
f;estae  of  the  occurrence,  to  explain  the  con- 
duct of  the  parties.— Atlanta  St  R.  Co.  v.  Walk- 
er (Ga.)  48. 


Proof  of  handwriting. 

A  witness,  not  an  expert,  who  never  saw  a 
certain  person  write,  cannot  testify  as  to  his 
handwriting.— Jarvis  v.  Vanderford  (N.  C.)  802. 

Examination. 

Of  witness,  see  "Witness." 

EXCEPTIONS.  BHiL  OF. 

See,  also,  "Appeal";  "Certiorari";  "New  Trial." 

Where  the  last  day  for  tendering  a  bill  of  ex- 
ceptions is  Sundav,  it  may  be  tendered  on  the 
following  day. — Morgan  v.  Perkins  (Ga.)  574. 

Propriety  of  dismissing  a  bill  of  exceptions  en- 
tered by  the  judge  after  thu  expiration  of  the 
time  allowed  therefor.— Allison  v.  Jowers  (Ga.) 
570. 

In  the  absence  of  a  showing  to  the  contrary, 
it  is  presumed  that  a  bill  of  exceptions  was  ten- 
dered at  the  time  the  certificate  thereto  bears 
date.— Allison  v.  Jower*  (Ga.)  670. 

EzcessiTe  DamsLgem. 

See  "Damages." 

EZCHANQE  OF  FBOFEBTY. 

Right  of  party  to  a  horse  trade,  having  a 
right  to  rescind,  who  tenders  back  the  horse  re- 
ceived by  him,  and  demands  the  other,  to  sue 
for  the  latter,  though  he  still  retains  the  for- 
mer.—Bamett  T.  Speir  (Ga.)  ie& 

Excusable  Homicide. 

See  "Homicide." 


EXECUTION. 

See,  also,  "Attachment":  "Gamiahment'* 

A  decree  for  a  specific  sum,  to  be  paid  partly 
by  the  execution  of  notes,  may  be  enforced  by 
execution  without  further  order,  on  the  failure 
to  make  the  notes  within  the  time  limited. — 
Coulter  V.  Lumpkin  (Ga.)  461. 

'V\niere  a  judgment  is  against  a  firm  and  the 
individual  members,  naming  each  of  them,  and 
describing  them  as  of  the  firm,  an  execution  di- 
recting seizure  of  property  of  the  firm  and  of 
the  persons  named  in  the  judgment  does  not 
vary  from  the  jud^rment,  though  it  omits  to  state 
that  they  are  members  of  the  firm. — Nus.sbaum 
T.  Connor  (Ga.)  709. 

The  mere  inatlequacy  of  price  for  property 
purchased  in  good  faith,  from  one  in  failing  cir- 
cumstances, will  not  authorize  a  judgment  cred- 
itor of  the  vendor  to  subject  the  property  to  the 
satisfaction  of  his  judgment  by  tendering,  after 
tiie  levy  on  the  whole  and  pending  the  trial  of 
claim  case,  the  price  that  claimant  hod  paid  for 
the  property.— ^larp  t.  Hicks  (Ga.)  208. 

Until  an  execution  issned  from  a  justice's 
court  has  been  indorsed  "Nulla  bona,"  a  constable 
of  another  county  has  no  authority  to  make  aiiy 
levy  or  return  thereunder. — Formby  v.  Shackle- 
ford  (Ga.)  711. 

-Sufficiency  of  evidence  in  a  claim  case  to  sup- 
port a  finding  that  the  land  levied  on  was  not 
subject— Frick  v.  Taylor  (Ga.)  718, 

Sulficiency  of  description  of  land  in  the  entiy 
of  levy  thereon,  and  in  the  sheriffs  deed,  it 
being  such  as  to  be  annlicable  to  various  pieces 
of  property. — Holder  v.  American  Investment 
&  Loan  Ca  (Ga.)  897. 

Necessity  of  notice  of  one's  intention  to  apply 
nnder  Code.  }  3U48,  for  the  speedy  sale  of  per- 
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sonalty  levied  on.— Simmons  t.  Oooledge  (Ga.) 
1001. 

Where  a  joint  claim  to  land  waa  filed,  and 
the  court  afterwards  allowed  each  claimant  to 
file  an  amendment  alleging  ownership  of  an  un- 
divided half,  and  such  amendment  was  fiied 
without  objection,  it  is  too  late  12  months  there- 
after to  move  to  dismiss  the  claim  on  the 
gronnd  of  the  insufficiency  of  the  claim  bond. — 
Sharp  T.  Hicks  (Oa.)  208. 

Propriety  of  the  denial  of  an  injunction  to  re- 
strain an  execution  sale  on  the  petition  of  other 
creditors  of  the  execution  debtor.— O'Bryan  t. 
Hardwick  (Oa.)  986. 

A  mere  affidavit  of  illegality  is  sufficient  to 
prevent  the  enforcement  of  a  levy  under  a 
judgment  against  one  whose  name  was  forged 
to  the  instrument  on  which  judgment  was  giv- 
en, he  nerer  having  had  his  day  in  court  on  the 
question  of  forgery. — Rounsaville  t.  McGinnis 
(Ga.)  123. 

The  bolder  of  an  nnforeclosed  mortgage  of 
property  sold  under  a  judgment  junior  to  the 
mortgage  cannot,  without  consent,  cause  the  en- 
tire estate  to  be  sold,  and  claim  the  funds  in 
the  sherifTs  hands.— J.  G.  Hynds  Manuf  g  Co. 
V.  Oglesby  &  Meador  Grocery  Co.  (Ga.)  63. 

On  a  rule  to  distribute  money,  where  there 
was  no  issue  of  fact  on  the  record,  the  court 
should  allow,  on  discovery  of  the  mistake,  an 
issue  to  be  tendered  and  filed. — Valentine  t. 
Stafford  (Ga.)  154. 

An  order  for  the  examination  in  snpplemen- 
tai-y  proceedings  may  issue  against  the  defend- 
ant's assignee.— Bruce  v.  Crabtree  (N.  C.)  194; 
Appeal  of  Uartsfiuld,  Id. 

Where  the  books  in  which  claimant  kept  ac- 
counts against  bis  vendor  of  the  land  claimed, 
were  lost,  evidence  that  the  accounts  were  still 
open  until  the  controversy  in  question  arose,  is 
Admissible  on  the  question  whether  the  land 
was  paid  for  by  extinguishing  claimant's  ac- 
count against  his  vendor.— Sharp  v.  Hicks  (Ga.) 
208. 


EXECUTOBS  AND  ADM].inS- 
TBATOBS. 

See,  also,  "Wills." 

The  return  of  the  appraisers,  though  it  has  be- 
come final,  as  to  the  amount  to  which  the  widow 
and  children  are  entitled  for  their  year's  sup- 
port, is  not  evidence  against  the  administrator 
to  diarge  him  with  assets.— King  t.  Johnson 
(Ga.)  895. 

Right  of  widow  who  has  property  of  her  hus- 
band's estate,  obtained  by  her  as  administra- 
trix, to  enforce  allowance  for  herself  and  chil- 
dren out  of  the  assets  of  the  estate  in  the  hands 
of  her  successor  as  administrator. — King  v. 
Johnson  (Ua.)  895. 

Right  of  administrator,  in  an  action  on  his 
bond  by  the  widow  for  failure  to  pay  her  year's 
support,  to  call  the  widow  to  account  as  a  re- 
moved administratrix,  who  prpc<>ded  him  in  tiw 
trust.— King  v.  Johnson  (Ga.)  895. 

Where  two  administrators  execute  a  common 
bond,  each  is  surety  for  the  other,  and  where 
one  of  them  dies  the  suretyship  continues  as  to 
the  subsequent  acts  of  the  survivor. — Lancaster 
T.  Lewis  (Ga.)  155. 

Right  of  administrator  d.  b.  n.  c.  t.  a.  to  sue  to 
Invalidate  an  executed  transaction  between  his 
predecessor  and  another  on  the  grmind  of  fraud 
and  collusion  between  them.  —  Kuobeloch  v. 
Germania  Sar.  Bank  (S.  C.)  13. 

A  deed  by  one  as  executrix,  purporting  to  con- 
vey land  as  the  property  of  her  testator,  passes 
no  title  without  evidence  that  she  was  execu- 
trix, and  had  authority,  either  by  the  will  or 


by  leave  of  the  ordinary,  to  sell.— Dowdy  ▼.  Mc- 
Arthur  (Ga.)  148. 

An  estate  Is  not  liable  for  a  note  made  by  the 
executrix,  though  the  proceeds  were  used  in  pay- 
ing the  decedent's  debts,  where  the  executrix  is 
personally  liable. — ^Morehead  Banking  Co.  t. 
Morehead  (N.  C.)  190. 

The  estate  of  a  decedent  cannot  be  applied 

to  the  payment  of  debts,  where  there  is  no  lieu, 
except  through  the  personal  representatives. — 
Holden  t.  Strickland  (N.  O.)  684. 

Powers. 

Right  of  administrator  to  expel  an  intrader 
on  land  after  the  partition  of  the  intestate's 
land  among  the  heirs  at  law,  the  parcel  on 
which  the  intrusion  occurred  not  having  been 
taken  possession  of  by  the  heir  to  whom  It  vras 
assigned.— Carter  v.  Darnell  (Ga.)  819. 

Settlement  and  aooounting. 

Items  on  acconntiug  by  administrator  oonaid- 
ered.— Cunningham  v.  Cauthen  (S.  C.)  800. 

Where  an  executo/  is  charged  with  interest 
ui  to  the  time  of  accounting,  the  distribntees 
should  be  charged  with  interest  on  amoants 
previonsly  advanced  to  them. — Cunningham  t. 
Cauthen  (S.  C.)  800. 

Under  CSode,  {  2510,  an  executor  or  adminis- 
trator cannot  apply  any  part  of  the  estate  be- 

loueing  to  a  minor,  who  has  no  guardian,  to  the 
support  and  education  of  such  minor,  withont 
first  obtaining  an  order  of  court. — Williams  r. 
Adams  (Ga.)  526. 

Liabilities. 

Where  a  judgment  qnando  acdderint  was  ten- 
dered against  an  administrator  who  had  pleaded 
plene  administravit,  an  action  of  debt  on  soch 
judgment  may  be  maintained  against  him  per- 
sonally for  assets  subsequently  coming  into  his 
hands.— Willis  t.  Tozer  (S.  C.)  617. 

Measure  of  damiigos  in  a  suit  against  execu- 
tors for  failure  to  deliver  property  sold  by  their 
testator.— Purker  v.  Barlow  (Ga.)  213. 

An  executi'ix  is  not  personally  liable  on  a  note 
executed  in  her  representative  capacity,  where 
it  is  stated  therein  that  she  does  not  ezeente  it 

Eersonally. — Morehead   Banking   Co.    t.    More- 
ead  (N.  C.)  191. 

Execntors  of  a  vendor  of  timber  luld  in  a  cer- 
tain case  to  be  liable  personally,  and  not  offi- 
cially, for  obstructing  the  buyer  in  obtaining 
imssession  of  the  timber. — Parker  v.  iiarlow 
(Ga.)  213. 

Sales  under  order  of  conrt. 

Construction  of  order  granting  administrator 
leave  to  disimse  of  a  tract  of  land  as  relating 
back  for  terms  of  sale  to  another  order  cover- 
ing this  and  other  tracts. — Sledge  t.  Blliott  <N. 
C.)  797. 

An  administrator's  sale  of  land  is  void,  and 
may  be  impeached  collaterally,  where  the  allpg:e<l 
decedent  was  alive  at  the  time  of  the  sale. — 
Springer  T.  Shavender  (N.  C.)  397. 

Rights  of  purchaser  of  lanb  trom  an  adminis- 
trator at  a  certain  price  per  acre,  who  was  mis- 
led by  misrepresentations  by  the  administrator 
as  to  the  l>oundaries  of  the  land,  and  so  ob- 
tained 38  acres  while  paying  for  50  acres.— Fol- 
som  V.  Howell  (Ga.)  136. 

Actions. 

A  domestic  administrator  cannot  be  made  a 
party  to  a  suit  brought  by  an  administrator  ap- 
pointed in  another  state.  —  Isbell  t.  Blandiard 
fOa.)  720. 

An  administrator  de  bonis  non  appointed  in 
another  state  cannot  be  made  a  party  plaintiff 
in  an  action  by  his  predecessor.  —  Isbell  t. 
Blanchard  (Ga.)  720. 
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Saffieiency  of  answer  of  administrator  contain- 
ing a  plea  of  plene  adminlstraTit— Willi8  ▼,  To- 
ler  (S.  C.)  617. 

An  allegation  that  defendant  is  a  dnly  appoint- 
ed and  qualified  administrator  of  intestate  is 
sufficient,  where  no  ezceptl<m  is  taken  other 
than  by  oral  demurrer  at  the  trial.— Willis  v. 
Tozer  (S.  C.)  617. 

Rigrht  of  creditor  of  devisee  to  sue  the  expcntor 
for  fund  devised.— Davis  v.  Davis  (On.)  1002. 

Exemplary  Damages. 

See  "Damages." 

EXEMPTIONS. 

See,  also,  "Homestead." 

Commiaaiouera  to  set  opart  exemptions  In  ac- 
cordance with  a  verdict  of  the  jury  under  Act 
iSS5,  c.  347,  are  Imund  to  assume  that  the  jury 
placed  a  correct  value  on  the  property.— Sboaf 
V.  Frost  (N.  C.)  40». 

Faotoriziii|g>  Process. 

See  "Oamishment.'" 

FACTOBS  AND  BROKEBS. 

See,  also,  "Principal  and  Agent." 

Right  of  broker  to  money  compensation  from 
the  seller  when  the  arrangement  was  for  his 
payment  from  stock  of  the  vendee  company. — 
Bowles  V.  Allen  (Va.)  665. 

FALSE  IMPBISONMENT. 

In  an  action  for  false  imprisonment,  based  on 
an  arrest  of  plaintiff  under  a  criminal  warrant, 
evidence  that  the  grand  jury  returned  "no  bill" 
against  him  is  inadmissible;  nor  is  evidence  of 
other  crimes  commitced  by  plaintiff  admissible. 
—Lamb  v.  Dillard  (Ga.)  46a. 

FALSE  PRETENSES. 

An  indictment  alleging  tliat  defendant  falsely, 
etc,  reprostnited  that  the  horse  sold  "was 
sound,"  alU-ges  a  misrepresentation  of  a  subsist- 
ing fact.— State  v.  Mangum  (N.  C.)  IS). 

Failure  to  charge  that  the  goods  were  obtain- 
ed feloniously  is  a  fatal  defect. — State  v.  Wil- 
son (N.  C.)  692. 

Fees. 

Of  sheriff,  see  "Sheriffs  and  Constables." 


See 


Fellow  Servant. 

"Master  and  Servant." 


Feme  Covert. 

See  "Husband  and  Wife." 

Fires. 

Set  by  locomotive,  see  "Railroad  Companies." 

Foreclosure. 

Of  mortgage,  see  "Chattel  Mortgages";  "Mort- 
gages.''^ 

Foreign  Ghiardian. 

See  "Guardian  and  Ward." 


Foreign  Judgment. 

See  "Judgment." 

FOBGEBT. 

An  indictment  under  Code,  {  4447,  for  the 
fraudulent  uttering  of  a  forged  check,  need 
not  allege  the  intent  to  defraud  any  particular 
person.— Dukes  v.  State  (Ga.)  54. 

Former  Jeopardy. 

See  "Criminal  Law." 

FBAXJD. 

See.      also.      "Deceit":      "False     Pretenses"; 
"Fraudulent  Conveyances." 

A  wife  is  not  guilty  of  fraud  because  she  fails 
to  disclose  to  her  husband's  creditors  the  fact 
that  she  had  loaned  him  money. — Robinson  v. 
Stevens  (Ga.)  96. 

Where  money  is  loaned  on  inadequate  security 
because  of  fraud  by  the  borrower  and  his  con- 
federates, the  lender  may,  without  surrendering 
the  security,  follow  the  money  loaned,  or  its 
proceeds,  in  the  hands  of  the  borrower  or  any 
person  who  aided  in  the  fraud. — ^Lewis  t.  Eq- 
uitable Mortgage  Co.  (Ga.)  224. 

Propriety  of  instruction  that  transactions  be- 
tween father  and  son  are  to  be  closely  scruti- 
nized, on  an  issue  as  to  the  ownership  of  prop- 
erty claimed  by  the  father  and  levied  on  by 
creditors  of  the  assignee. — Giannone  r.  Fleet- 
wood (6a.)  76. 

FRAUDS.  STATUTE  OF. 

An  oral  ezecntorr  contract  for  fire  insurance 
is  not  void  under  the  statute  of  frauds.— Croft 
V.  Hanover  Fire  Ins.  Co.  (W.  Va.)  854. 

A  written  contract  for  the  removal  of  standing 
timber  within  one  year  may  be  extended  by  pa- 
rol.— Morgan  v.  Perkins  (Ga.)  574. 

Right  of  vendee  in  a  parol  contract  for  the  sale 
of  land  to  recover  the  amount  paid  by  him  on 
the  contract,  after  repudiating  it. — Durham  Con- 
solidated Land  &  Improvement  C!o.  t.  Guthrie 
(N.  C.)  952. 

A  contract  for  the  sale  of  land  signed  by  the 
vondor  only  binds  him,  and  not  the  vendee.— 
Durham  Consolidated  Land  &  Improvement  0>. 
V.  Guthrie  (N.  C.)  062. 


FBAUDULENT  CONVEY- 
ANCES. 

See,  also,  "Assignment  for  Benefit  of  Oedltors"; 
"Chattel  Mortgages." 

A  mortgage  given  by  an  Insolvent  debtor  to 
a  creditor,  which  is  intended  as  security  for  his 
debt,  and  not  as  a  transfer  as  a  preference,  is 
not  invalid,  under  Rev.  St  1883,  S  2146.— Por- 
ter V.  Strieker  (S.  C.)  635. 

Consideration  of  evidence  as  to  whether  sev- 
eral different  conveyances  made  by  a  debtor 
within  six  weeks  were  separate  transactions,  or 
constituted  one  transaction,  which  was  void  un- 
der the  assignment  law. — Leake  v.  Anderson  (S. 
C.)  430. 

Consideration  of  evidence  as  to  fraudulent 
character  of  conveyance  from  husband  to  wife. 
— Price  V.  Roi>inson  (Ga.)  40. 

A  conveyance  by  a  husband  to  his  wife  of 
land  not  in  excess  o^  the  homestead  exemption 
may  be  set  asicie  at  a  suit  of  judgment  creditors 
as  a  clouti  on  their  title,  under  Act  1803,  c  78. 
—Younger  v.  Ritchie  (N.  C.»  OIL 
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The  fact  that  a  debt  due  from  a  hnsbnnd  to 
his  wtfe  is  barred  by  limitations  does  not  render 
it  insufficient  to  sustain  a  deed  to  her  as  aKninst 
his  creditors. — Leake  t.  Anderson  (S.  C.)  439. 

The  fact  that  a  mortgage  was  dated  on  Sun- 
day does  not  show  that  it  was  antedated  in  or- 
der to  defraud  creditors. — Leake  y.  Anderson  (S. 
C.)  439. 

A  c<mfeBsion  of  jndfnnent  by  an  Iniolvent  with 
the  execution  issued  thereon  Is  void,  and  inures 
to  the  benefit  of  all  the  creditors. — Mack  t. 
Prince  (W,  Va.)  1012. 

Propriety  of  sustaining  a  transfer  to  a  credit- 
or, who  did  not  appear,  on  sustaining  other  trans- 
fers to  other  creditors  who  did  appear,  the  trans- 
actions all  standing  or  falling  together  under  the 
issues  as  made. — Leake  t.  Anderson  (S.  C.)  439. 

Where  a  conveyance  to  a  grantor's  son-in- 
law  is  attached  as  fraqdnlent,  evidence  that,  at 
the  time  of  the  conveyance,  the  grantor  was 
liable  in  a  large  amount  as  surety  on  another's 
bond  Is  admissible.— Sharp  v.  Hicks  (Ga.)  208. 

Suit  to  foreclose  a  mortgage  in  which  defend- 
ant having  alleged  that  it  was  given  to  defrand 
creditors,  equity  would  not  give  relief,  but  the 
issues  as  to  the  fraudulent  character  of  the 
mortgage  were  to  be  tried  by  a  court  of  law 
and  a  jury.— Bank  of  New  Hanover  v.  Adrian 
(N.  O.)  792. 

In  a  contest  between  creditors  and  a  wife  to 
claim  property  levied  on  as  that  of  the  husband, 
declarations  of  the  latter  as  to  the  ownership  of 
the  property  are  inadmissible  against  the  wife. — 
Board  of  Education  of  Oceana  Dist.  t.  Mitchell 
(W.  Va.)  1017. 


Freight. 


See  "GMTiers." 


GABNISHMEHT. 

See,  also,  "Attachment" 

By  answering,  a  garnishee  does  not  waive  his 
right,  at  the  hearing  of  an  issue  traversing  his  ' 
answer,  to  move  to  dismiss  the  garnishment  for  , 
want  of  jnrisdiction.— Ahrens  &  Ott  Mannf  g  : 
Go.  ▼.  Patton  Sash,  Door  &  Building  Co.  (Ga.)  . 
B28.  i 

In  order  for  an  assignment  to  defeat  the  gar-  i 
nishment,  it  must  appear  that  an  equity  had 
arisen  sufficient  to  support  the  assignment,  and 
that  the  parties  comtemplated  an  'immediate 
change  of  ownership  in  regard  to  the  fund  gsir- 
nished.— Jones  t.  Glover  (Oa.)  CO. 

After  Judgment  against  defendant  In  attach- 
ment, no  further  garnishment  can  issue  on  the 
same  attachment,  though  an  issue  be  pending 
between  plaintitE  and  a  former  garnishee  as  to 
the  truth  of  the  answer  made  by  such  garnishee. 
—Ahrens  &  Ott  Manuf  g  Co.  t.  Patton  Sadi, 
Door  &  Building  Co.  (Ga.)  623. 

QIFTS. 

The  official  appraisement  of  testator's  estate 
is  not  admissible  on  a  question  whether  he  had, 
many  years  before  his  death,  made  a  parol  gift 
of  land  to  one  of  his  children. — Rives  ▼.  Lamar 
(Ga.)  294. 

aUABANTY. 

Discharge  of  guarantor  of  a  note  by  failure  of 
a  payee  to  record  a  contract  by  which  the  title 
to  property  was  vested  in  him  to  secure  the  note. 
—Nance  v.  Winship  Slach.  Co.  (Ga.)  001. 

Question  whether  the  guarantor  of  a  note  was 
discharged  by  the  creditor's  failure  to  sue,  when, 
through  the  iiisoircncy  of  the  maker  or  some 
other  obstacle,   collateral   security   held  by   the 


creditor  could  not  be  enforced.— Nance  t.  WIb- 
sbip  Mach.  Co.  (Ga.)  9U1. 

The  guarantor  of  a  note  is  not  discharged  by 
the  fact  that  the  creditor  sues  a  third  person  for 
property  which  the  maker  of  a  note  sold  to  such 
person,  but  the  title  to  which  was  in  the  credit- 
or as  security  for  payment  of  the  note. — Nance 
T.  Winship  Mach.  Co.  (Ga.)  901. 

An  agreement  to  pay  for  materials  famished  a 
third  person  on  the  report  of  the  "engineer  in 
charge"  approved  by  such  Uiird  person,  cannot 
be  enforced  without  showing  such  appcoTaL— 
Renfroe  v.  Shuman  (Ga.)  378. 

aXTASDIAN  AND  WAHD. 

See,  also,  "Infancy";  "Parent  and  Child." 
Acting  without  bond,  see  "ConstitntioniU  I^aw." 

The  court,  in  the  county  where  the  father 
resided,  has  jurisdiction  to  appoint  a  Knardian 
for  the  lattpr's  minor  child,  though  the  child 
resided  elsewhere  during  his  father's  lifetime.— 
Bedgood  v.  McLane  (Ga.)  529. 

Only  a  guardian  who  has  given  a  bond  is 
entitled  to  the  possession,  care,  and  manage- 
ment of  ois  ward's  estate. — McDodriU  t.  Par- 
dee &  Curtin  Lumber  Co.  (W.  Vs.)  878. 

Two  guardians  jointly  appointed,  who  exe- 
cute a  joint  bond,  are  each  liable  for  a  devasta- 
vit by  the  other.— Freeman  v.  Brewster  (Ga-» 
165. 

The  liability  of  a  guardian  for  the  proceeds 
of  a  check  or  draft  belonging  to  the  ward,  nego- 
tiated by  him,  is  independent  of  the  fact  thvt 
the  draft  and  indorsement  thereon  were  irregu- 
lar.— ^Freeman  r.  Brewster  (Ga.)  165. 

Liability  of  a  surety  on  a  guardian's  boD'l. 
after  his  discharge,  to  a  surety  of  the  guardian 
on  a  second  bond,  who  has  answered  for  a  de- 
fault by  the  latter.— Tittle  v.  Bennett  (Ga.)  tXi. 

A  purchase  by  a  guardian  at  his  own  sale  i« 
voidable  only  at  the  election  of  the  wards. — 
Wallace  v.  Jones  (Ga.)  89. 

A  guardian  may  sell  a  vested  remainder  under 
an  order  granting  leave  to  sell  the  land,  his 
ward  having  no  estate  in  the  land,  except  the 
remainder  so  sold. — Wallace  t.  Jones  (Ga.)  89. 

Admissibility,  on  issue  as  to  whether  a  puar<i- 
ian  purchased  at  his  own  sale,  when  he  conveye<t 
to  another,  who  thereafter  conveyed  to  thv 
guardian's  brother,  of  evidence  that  the  brother, 
on  selling,  gave  a  part  of  the  consideration  \rt 
the  guardians.- Wallace  t.  Jones  ((ra.)  89. 

Admissibility  of  admission  made  by  one  of 
two  guardians  in  an  action  upon  their  jot;.- 
bond,  the  admission  being  made  after  the  gu^rtl- 
ianship  was  revoked.— Freeman  ▼.  Brewster 
(Ga.)  16S. 

Jnrisdiction  of  YlrKlnla  ooorti  over  a  forei^ 
gTiardian  who  haa  asked  snch  courts  for  permis- 
sion to  remove  the  fund  from  the  state.— Clen- 
denning  v.  Conrad  (Va.)  818. 

HABEAS  COBFDB. 

The  court  of  the  county  in  wUdt  a  minor  chad 
is  wrongfully  detained  from  the  custody  of  its 
father  has  jnrisdiction  of  a  petition  in  habtms 
corpus  for  the  custody  of  such  child. — Hunt  t. 
Hunt  (Ga.)  515. 

A  defendant  in  an  action  for  trover  reqniriai: 
bail  will  not  be  discharged  on  habeas  corpcs 
withotit  producing  the  property  sued  for.  or  ^v- 
ing  bail,  because  of  his  inability  to  do  so,  with- 
out first  applying  for  such  discharge  under  Cede. 
§  3420a.— Bass  v.  Hiphtower  (Ga.)  592. 

Handwriting. 

Proof  of,  see  "Evidence." 
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Harmlesa  Brror. 


See  "^MpeaL"  • 

HIOHWA7S. 

Advene  possession  of,  see  "Adverse  Possession." 
Dedication,  see  "Dedication." 

The  continued  use  of  a  private  way  by  the  peo- 
ple generally  with  the  consent  of  the  owner  will 
not  constitnte  such  way  a  county  highway,  as  a 
Ughway  must  be  recoguized  by  the  county  court. 
—Boyd  T.  Woolwine  (W.  Vaj  1020. 

The  fact  that  one  drove  into  a  dangerous 
place  in  the  highway,  through  his  failure  to  re- 
quire one  whom  he  was  passing  to  observe  the 
rule  of  the  road,  does  not  relieve  the  person  re- 
biMnsible  for  the  dangerous  place  from  liabil- 
ity.—Atlanta  St  B.  Co.  T.  Wallier  (Ga.)  4a 

HOMESTEAD. 

A  person  carrying  the  mail,  though  he  uses 
his  own  horse  and  vehicle  therefor,  is  a  labor- 
ing person,  within  Const,  art.  11,  §  1,  which 
provides  that  homestead  exemptions  shall  not 
extend  to  a  demand  for  services  of  a  laboring 
Ijerson.— Fannholt  v.  Luckhard  (Va.)  817. 

Where  an  administrator  qualified  prior  to  the 
homestead  act  of  18C8,  a  homestead  set  apart 
to  the  wife  of  the  administrator  in  1873,  out  of 
his  land,  is  subject  to  a  judgment  against  him 
in  favor  of  the  hrirs  on  a  settlement  of  his 
ftcconnt— Dnnagan  t.  Webster  (Ga.)  65. 

Presumption  of  assent  by  husband  to  an  ap- 
plication for  a  homestead  out  of  the  pronerty 
belonging  to  him,  he  making  no  objection  there- 
to.—Bladter  T.  Dunlop  (Ga.)  135:  Danlop  t. 
Blacker,  Id. 

After  minor  beneficiaries  under  a  homestead 
have  arrived  at  age,  they  cannot  recover  rents 
and  profits  from  one  who  excluded  them  wrong- 
fully from  the  possession  daring  their  minority. 
— Moore  ▼.  Peacock  (Ga.)  144. 

Right  of  execution  debtor,  after  having  a 
homestead  assigned,  liim,  to  demand  an  addi- 
tional assignment  in  another  county,  so  as  to 
make  up  the  Sl.OOO  allowed  by  the  constitution. 
—Springer  y.  CiolweU  (N.  C.)  301. 

Validity  of  deed  of  gift  conveying  homestead 
premises  in  fee  to  the  sole  beneficiary,  for  the 
time  being,  of  a  homestc>ad,  as  against  nn  at- 
tack upon  it  while  the  homestead  is  operotive. — 
Blacker  v.  Dnnl<^  (Ga.)  135;  Dunlop  v.  Black- 
er, Id. 

HOMICIDE. 

In  a  prosecution  for  murder,  where  there  is 
no  prqwnderance  of  evidence  that  the  homicide 
was  not  in  self-defense,  the  jury  ought  not  to 
convict  either  of  murder  or  manslaughter. — 
State  T.  Zeigler  (W.  Va.)  768. 

Instructions  of  the  court  construed  together. 
and  hdd  sufficient  and  proper  as  to  impenohrd 
vritnesses,  res  gestae,  considering  evidence  and 
prisoner's  statement  together,  malice,  presump- 
tion of  malice,  common  intent  of  assailants  in 
joint  assault,  manslaughter  justifiable  homicide, 
felonious  assault,  self-defense  by  first  assailant, 
self-defense  by  slayer  generally,  defense  of  son, 
and  duty  of  the  jury  to  free  themselves  from  ex- 
ternal influences  in  deliberating  on  the  case. — 
Ilinkle  v.  State  (Ga.)  5»5. 

Murder. 

Evidence  considered,  and  lidrt  sufficient  to  sub- 
mit the  question  of  murder  in  the  first  degree 
to  the  jury.- State  v.  McCormack  (X.  C.)  &SS.    \ 

Where  the  purpose  to  kill  has  be<>n  deliberately  : 
formed,  the  interval  before  its  execution  is  im-  i 
material.— State  y.  McCormack  (N.  0.)  6d3.        I 


Sufficiency  of  eridence  to  Justify  a  conviction 
of  murder,  wherein  defendant  pleaded  self-de- 
fense.- State  v.  Zeigler  (W.  Va.)  763. 

An  instruction  that  if  the  killing  of  deceased 
was  by  misfortune  or  accident,  and  there  was 
no  evil  design  or  culpable  neglect  on  the  part  of 
defendant,  he  would  not  be  guilty,  hdd  proper. — 
Boston  V.  State  (Ga.)  603. 

An  instruction  that  "where  the  state  shows 
that  a  killing  was  by  a  deadly  weapon,  and  noth- 
ing more  should  appear,  the  law  presumes  mal- 
ice from  the  mere  fact  ot  an  unautnorixed  killing 
with  a  deadly  weapon,"  Mrf  proper.— Boston  v. 
State  (Ga.)  603. 

Charging  that  "if  the  killing  occurs  by  the 
pointing  of  a  pistol  at  another,  and  firing  it. 
whether  the  intention  to  kill  or  not  existed  at 
the  time,  that  would  not  be  deemed  to  be  a  kill- 
ing by  misfortune  or  accident,"  hdd  proper. — 
Boston  V.  State  (Ga.)  603. 

Sufficiency  of  evidence  to  justify  a  conviction 
of  defendant  of  murdei  by  boring  holes  in  a  boat, 
and  so  drowning  deceased. — ^Nicholas  v.  (Com- 
monwealth (Va.)  364 

Manslaughter. 

Evidence  examined,  and  hdd  to  require  an  in- 
struction that,  if  true,  defendant  could  be  con- 
victed of  manslaughter  only.— State  v.  Horn  (N. 
C.)  694. 

Propriety  of  charing  on  subject  of  voluntary 
manslaughter,  the  instrument  of  the  homicide 
being  a  long-handled  shovel,  and  a  blow  having 
been  struck  under  circumstances  which  left  the 
degree  of  the  homicide  open  to  question. — Heath 
V.  State  (Ga.)  77. 

Exonsable  and  jnstiflable  homicide. 

It  was  for  the  jury  to  determine  whether  cir- 
cumstances justified  the  belief  of  defendant  that 
he  was  in  danger.— State  v.  Snlliyan  (S.  C.)  4. 

An  instruction  on  self-defense  should  state 
that  where  there  are  other  means  by  which  the 
shedding  of  blood  might  be  avoided  there  was 
no  such  necessity  as  would  excuse  the  killing. — 
State  ▼.  Sullivan  (S.  0.)  4. 

A  charge  which  fails  to  state  that  a  person 
cannot  take  huipan  life,  where  there  are  means 
by  which  it  can  be  avoided,  is  properly  refused. 
—State  V.  Sullivan  (S.  C.)  4. 

To  render  homicide  excusable,  it  must  be 
shown  that  defendant  retreated  as  far  as  he 
safely  could  in  good  faith,  with  the  honest  in- 
tention to  avoid  the  violence  of  deceased. — State 
V.  Zeigler  (Vf.  Va.)  763. 

Assault  with  intent  to  kill. 

Sufficiency  of  evidence  to  sustain  a  verdict  of 
guilty  of  assault  with  intent  to  kill,  defendant 
having  remarked  as  he  shot  that  he  shot  to  kill. 
—Miller  v.  Commonwealth  (Va.)  499. 

Evidence. 

Evidence  that  deceased  said  defendant  was 
not  fit  to  live  in  a  civilized  community  does  not 
show  a  threat  and  is  inadmissible.— State  v. 
Sullivan  (S.  C.)  4. 

On  a  prosecution  of  one  for  drowning  persons 
by  boring  holes  in  a  boat,  evidence  that  de- 
fendant possessed  an  auger  of  the  Rise  of  the 
holes  is  admissible. — Nicholas  v.  Commonwealth 
CV'a.)  364. 

Defendant's  attorney,  on  cross-examination, 
can  ask  a  medical  expert  his  opinion  as  to  how 
deceased  was  standing  when  the  ball  entered 
his  body.— State  v.  Sullivan  (S.  C.)  4. 

Right  to  establish  the  criminal  agencjr  by  cir- 
cumstantial evidence  after  death  by  criminal  vio- 
lence has  been  shown. — ^Nicholas  v.  Common- 
wealth (Va.)  304. 

Propriety,  in  a  prosecution  of  one  for  killing 
bis  wife,  of  allowmg  defendant  to  explain  why 
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be  disappeared  immediatel7  after  the  bomk-ide. 
—Boston  V.  State  (Ga.)  603. 

The  state  may  show  that  a  prisoner  at  times 
and  places  other  than  those  charged  in  the  in- 
dictment attempted  to  kili  deceased. — Nicholas 
T.  Commonwealth  (Va.)  364. 

The  state  may  show  that  defendant  had  stat- 
ed to  relatives  of  deceased  that  the  latter  had 
heart  disease  and  was  liable  to  die  at  any  time. 
—Nicholas  v.  Commonwealth  CVa.)  864. 

HOBSE  Aim  STBEET  RAHi- 
.  BOADS. 

See,  also,  "Carriers." 

Bridence  examined,  and  hdd  that  the  motor- 
man  was  ncKligent  in  approacbing  the  crossing 
without  having  his  car  under  control. — Savan- 
nah, T.  &  I.  of  H.  Ry.  V.  Bryan  (Ga.)  67. 

One  in  charge  of  an  electric  street  car  need 
not  stop  the  car  before  reaching  a  crossing  for 
the  puri>o8e  of  looldng  and  listening,  when 
there  was  no  apparent  danger  of  a  collision. — 
Savannah,  T.  dc  L  of  H.  Ry.  T.  Beasley  (Ga.) 
285. 

Evidence  in  an  action  against  a  street-car 
company  for  injuries  resulting  from  a  collision, 
hdd  not  to  sustain  a  verdict  for  plaintiff. — Home 
St  B.  Co.  V.  McGinnis  (Ga.)  707. 

Propriety  of  directing  a  nonsuit  in  an  action 
by  a  passenger  for  injuries  received  in  alight- 
ing from  a  moving  car.  —  Oaten  v.  North  & 
South  St.  R.  Co.  (Ga.)  710. 

It  is  contributory  negligence  for  a  passenger 
to  attempt  to  alight  from  a  moving  street  car, 
though  the  driver  failed  to  stop  ou  request. — 
Outen  V.  North  &  South  St  R.  Co.  (Ga.)  710. 

HTTSBAin)  AND  WIFE. 

See,  also,  "Curtesy";  "Divorce";  "Dower." 

A  personal  judgment  against  a  married  wo- 
man, on  a  cmtract  not  antborized  by  law.  may 
be  set  aside  on  motion,  if  the  fact  of  coverture 
ancears  in  the  record.— Green  v.  Ballurd  (N.  C.) 

Validity  of  a  mortgage  given  by  a  hoaband, 
m  wbich  the  wife  does  not  join,  to  gain  time  for 
and  secure  the  payment  of  a  judgment  against 
the  husband.- Blossom  v.  Westbroolt  (N.  C.)  193. 

A  deed  of  land  from  a  husband  to  bis  wife, 
though  void  at  law,  may  be  enforced  in  equity 
against  the  husband. — Cosnpr  v.  McCrum  (W. 
Va.)  739. 

Effect  of  acceptance,  before  December  13,  1866, 
by  a  husband,  of  a  deed  from  the  administrator 
of  his  wife's  father,  as  being  the  assertion  of  lua 
marital  rights  as  to  one-half  of  the  land  passing 
to  her  by  descent.— Lott  v.  Wilson  (Ga.)  992. 

Contracts  of  wife. 

A  wife  is  liable  on  a  joint  note  and  mortgage 
made  by  herself  and  husband  only  to  the  amount 
of  the  consideration  that  she  received. — Dobbins 
T.   Blauchard   (Ga.)   215. 

In  an  action  against  a  wife  on  the  joint  note 
of  herself  and  husband,  evidence  is  admissible 
that  a  part  of  the  consideration  went  from  the 
creditor  to  the  husband  individually. — Dobbins 
V.  Blanchard  (Ga.)  215. 

A  note  signed  by  a  hoaband  and  wife  jointly 
is  executed  with  the  husband's  written  consent, 
within  Coie,  ( 1826.— In  re  Freeman  (N.  C.)  110. 

Where  a  bnsband  obtains  money  for  bis  own 
nse  on  the  joint  credit  of  himself  and  wife,  the 
husband  is  the  debtor  and  the  wife  his  surety. 
—Dobbins  v.  Blanchard  (Ga.)  215. 

A  nute  by  a  married  woman,  neither  charging 
her  Henarate  estate  nor  for  her  benefit,  is  inval- 
id.—WUoox  V.  Arnold  (N.  C.)  434. 


Wife's  separate  estate. 

A  hiuband  an  agent  of  his  wife  cannot  dir<><?t 
her  money  to  be  applied  oo  his  debts. — Gleaton 
V.  Tj-ler  (S.  C.)  333. 

Under  Code.  {  1840,  a  husband  may  dispose  of 
the  rents  of  bis  wife's  land  without  her  const-nt. 
where  the  marriage  and  seisin  of  the  wife  took 
place  before  the  constitution  of  1868w — Cobb  r. 
fiaaberry  (N.  O.)  176. 

The  intent  of  a  married  woman  tliat  a  mort- 
gage shall  be  charged  on  her  separate  estate 
need  not  be  set  out  in  the  mortcace.— Gibsoo 
V.  Hutchins  (S.  C.)  230. 

Where  land  is  deeded  in  tmst  for  a  married 
woman  to  bold  for  her  as  a  feme  sole,  she  can- 
not, in  the  absence  of  express  power  in  the  deed., 
convey  it  without  the  joinder  of  the  trnstce, 
where  it  was  deeded  prior  to  the  adoption  uf 
Const.  1868.— Kirby  v.  Boyette  (N.  0.)  697. 

A  married  woman,  under  Code  1849,  c.  122.  f 
3;  Code  1887,  §  2513,— has  power  to  dispose  of 
her  separate  property  by  will.— Dillard  ▼.  Dil- 
lard's Bx'rs  (Va.)  668. 

A  married  woman,  having  absolute  disposi- 
tion of  her  separate  estate,  may  delegate  to  tru»- 
tees  the  power  to  appoint  one  of  two  clasMii 
who  shall  bull!  the  fee.  —  Dillard  T.  Dillard's 
Ex'rs  (Va.)  669. 

A  married  woman,  as  to  property  settled  to 
her  use,  unless  power  of  alienation  is  restrained, 
has  absolute  dominion.  —  Dillard  v.  Dillard's 
Ex'rs  (Va.)  669. 

Property  nnrchased  by  a  married  woman  from 
a  person  other  than  her  husband  is  her  separate 
property,  though  purchased  on  credit  and  naid 
for  out  of  profits  from  its  use. — Board  of  Edu*^- 
tion  of  Oceana  Dist  v.  Mitchell  (W.  Va.)  1017. 

A  court  of  equity  will  not  at  the  instance  of 
the  husband's  creditors,  charge  a  wife's  separate 
property  with  allied  improvements  thereon  by 
the  labor  of  the  husband,  unless  the  evidence 
shows  the  amount  of  such  improvements. — ^Board 
of  Education  of  Oceana  Dist  v.  Mitchell  iW. 
Va.)  1017. 

Separation  and  maintenance. 

In  a  proceeding  by  a  wife  against  a  hasband 
for  an  allowance  for  support,  the  question  as  lo 
what  is  a  reasonable  allowance,  is  for  the  conrt. 
—Cram  v.  Cram  (N.  G.)  197. 

Right  of  hasband  who  has  deserted  his  w-if<> 
to  set  up  an  agreement  of  separation  betiveec 
them  in  bar  of  a  proceeding  by  her  for  an  al- 
lowance for  her  support. — Cram  v.  Cram  (N. 
C.)   197. 

In  an  action  for  support  an  averment  that 
complainant  has  done  her  dnty  as  a  wife  ia  in- 
sufficient to  show  tbe  consummation  of  thp 
marriage  contract.— Miller  v.  Miller  (S.  C.)  254. 

Construction  of  verdict  and  decree  giviiig  a 
wife  a  certain  parcel  of  land  as  permanent  ali- 
mony, as  limiting  a  levy  previously  made  npi>n 
part  of  the  land  under  a  jndgmeit  in  h^r  fa- 
vor for  temporary  alimony.— Driver  t.  Driver 
(Ga.)  154. 

Impeaohmeiit. 

Of  witness,  see  "Witness." 


Implied  Tmsts. 

See  "Trusta." 

mPBOVEMENTS. 

Allowance  for.  In  ejectment  •«  "Eject  ment.** 

Construction  of  complaint  in  an  action  by  one 
against  whom  a  judgment  for  land  was  reDde>v<] 
to  recover  for  improvements  thereon.— Tomhio- 
ston  V.  Rumph  (S.  C.)  84;  StitAer  v.  Same.  Id.: 
Reeves  t.  Same,  Id.;  Hiott  ▼.  Same,  Id. 
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Imputed  Negligence. 

See  "Negligence." 

INDIOnOLErT  AND  INFOBMA- 

moN. 

See,  also,  "False  Pretenses";  "Forgery";  "Lar- 
ceny"; "Perjury." 

There  need  not  be  an  indorsement  by  tlie  grand 
jury  on  an  indictment  a  true  bill. — Miller  t. 
Commonwealth  (Va.)  499. 

An  indictment  charging  the  violation  of  a  cer- 
tain section  need  not  specify  tliat  the  act  char- 
ged  is  not  within  an  exception  of  a  subsequent 
section.— State  v.  Downs  (N.  G.)  689. 

Question  whether  an  indictment  for  malidons 
assault  with  intent  to  kill  charged  two  offenses 
because  it  also  charged  a  felonious  assault. — 
Miller  t.  Ck)mmonwealth  (Va.)  490. 

Right  to  join  a  charge  of  housebreaking  with 
intent  to  commit  larceny  and  grand  larceny  in 
one  indictment. — Benton  t.  Commonwealth  (Va.) 
495. 

Indorsement. 

Of  note,  see.  "Negotiable  Instruments." 

INTANOT. 

See,  also,  "Ouardian  and  Ward";  "Parent  and 
Child." 

A  minor  has  no  more  right  to  enforce  an  ille- 
gal contract  made  by  his  ancestor  than  the  lat- 
ter himself  would  have  had  if  living.— Mil- 
boas  V.  Sally  (S.  C.)  268. 

Where  infants,  after  reaching  majority,  with 
knowledge  of  facts  rendering  a  sale  of  their 
land  voidable  for  fraud,  receive  the  residue  of 
the  price,  they  ratify  the  sale. — Smith  v.  Gray 
(N.  C.)  :&0. 

Where  an  infant  conveys  land,  and,  on  coming 
of  age,  reconveys  by  a  new  deed,  taking  up  the 
old  one,  the  originnl  deed  is  rendered  valid  ab 
Initio.— Cor  v.  McGowan  (N.  C.)  108. 

Necessity  of  serving  minors  with  a  copy  of  the 
bill,  they  being  made  plaintiffs  by  amendment, 
and  a  decree  in  their  favor  being  taken  at  the 
first  term.— Wallace  v.  Jones  (Ga.)  89. 

An  infant  who  has  no  guardian  who  has 
given  a  bond  may  sue  by  a  next  friend  for 
damages  done  to  his  laud. — McDodrill  v.  Par- 
dee &  Curtin  Lumber  Co.  (W.  Va.)  878. 

Information. 

Se«  "Indictment  and  Information." 


INJXTNOnON. 

Against  execution  sale,  see  "Execution." 
nuisance,  see  "Nuisance." 

An  injunction  will  not  be  granted  to  restrain 
the  sale  of  land  nnder  an  execution  against  an- 
other.—Bostit;  V.  Young  (N.  C.)  552. 

A  mandatory  injunction  will  issue  to  remove 
obstructions  to  a  private  way. — Boyd  v.  Wool- 
wine  (W,  Va.)  1020. 

I>is8olution. 

The  action  of  the  lower  court  in  dissolving  an 
iujunction  will  not  be  disturbed  unless  there  has 
born  an  abuse  of  discretion.— Ingles  v.  Straus 
<Vn.)  490. 

I'jxin  a  moti:)n  to  disf^olve  an  injunction  where 
the  bill  waived  an  answer  under  oath,  an  answer 
m>£a  living  the  equities  of  the  bill  must  be  treat- 


ed as  a  denial  of  plaintiff's  ease.— Ingles  t.  Straus 
(Va.)  490. 

Propriety  of  granting  a,  continuance  on  a  mo- 
tion for  a  dissolution  of  an  injunction,  plaintiffs 
having  had  ample  time  to  take  depositions,  but 
having  failed  to  do  so. — Ingles  t.  Straua  (Ya.) 
480. 

Action  on  bond — Damages. 

Question  of  damages  on  dissolution  of  an  in- 
junction determined,  and  held,  that  attorney's 
fees  for  an  tmsuccessful  attempt  to  secure  dis- 
solution before  final  hearing  cannot  be  re- 
covered.—Garlington  V.  Copeland  (S.  0.)  317. 

Sufficiency  of  the  declaration  in  an  action  on 
an  injunction  bond^o  entitle  plaintiff  to  recov- 
er.-^tate  v.  Hall  (W,  Va.)  760. 

In  an  action  on  a  bond  given  on  an  injunction 
to  restrain  the  collection  of  a  judgment,  plain- 
tiff must  show  that  he  was  owner  of  the  judg- 
ment.—State  V.  Hall  (W.  Va.)  760. 

Where  an  injunction  bond  is  made  payable  to 
the  state,  actions  thereon  may  be  prosecuted 
from  time  to  time  for  the  benefit  of  ue  person 
injured  by  the  breach  thereof,  nntil  damages 
are  recovered,  in  the  aggregate,  equal    to    the 

?enalty  of  the  bond.— State  t.  Hall  (W.  Va.) 
60. 

A  motion  to  assess  damages  for  wrongfully  su- 
ing out  an  injunction  cannot  be  allowed  before 
a  final  determination  that  plaintiff  was  not  en- 
titied  thereto.— Crawford  v.  Pearson  (N.  C.)  5«1. 

A  separate  action  cannot  be  brought  for  dam- 
ages sustained  by  the  wrongful  suing  out  of  an  in- 
junction nnder  Code,  i  341.— Crawford  v.  Pear- 
son (N.  C.)  561. 

In  an  action  for  wrongfully  suing  out  an  in- 
junction, it  is  unnecessary  to  allege  and  prove 
that  it  was  issned  without  probable  cause. — 
Crawford  v,  Pearson  (N.  C.)  561. 

INSANITT. 

Beview  of  evidence  as  to  propriety  of  allow- 
ing a  certain  sum  for  the  board  and  support  of 
a  lunatic,  there  being  a  question  as  to  whether 
the  lunatic's  services  were  worth  as  much  as  the 
allowance  claimed. — Ashley  r.  Holman  (S.  C.) 
624;   Holman  v.  Ashley,  Id. 

Admissibility  of  evidence  that  one  making  a 
deed  to  land  was  insane  on  an  issue  as  to 
whether  an  occupant  of  the  land  continued  to  be 
her  tenant  thereafter,  the  grantee  being  a  vol- 
unteer, who  would  bold  in  trust  for  her  if  she 
were  insane.— Wallace  v.  Jones  (Ga.)  89. 

INSOLVENCY. 

See,  also,  "Assignment  for  Benefit  of  Creditors." 
Of  bank,  see  "Banks  and  Banking." 
Of  corporation,  see  "Corporations. 

The  question  whether  a  mortgage  by  an  in- 
solvent debtor  given  to  a  creditor  was  intended 
OS  security  or  as  a  preferential  transfer  of  the 
property  is  a  question  of  fact. — Porter  y.  Striek- 
er (S.  C.)  635. 

InstractlonB. 

See  "Criminal  Law";  "Trial." 

INSXTBANCE. 

A  firm  has  no  insurable  interest  in  honaehold 
furditure  or  wearing  apparel  belonging  to  one 
of  the  partners  and  his  wife. — Georgia  Home 
Ins.  Co.  V.  Hall  (Ga.)  828. 

An  assign  <uent  of  a  policy  to  one  having  no  in- 
terest in  the  property  is  valid,  when  made  with- 
out fraud,  on  the  assent  of  tlie  insurer. — Black- 
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burn  T.  St  Paul  Fire  &  Marine  Ins.  Co.  (N.  C.) 
922. 

Where  a  member  of  a  mutual  insurance  soci- 
ety procured  subsequent  certificates  of  member- 
shio  on  his  false  statements  that  be  was  not  al- 
ready a  member,  hcl<l  that  such  subsequent  cer- 
tificates are  void.— Home  Friendly  Society  t. 
Berry  (Ga.)  6»3. 

The  oontraot. 

Payment  of  fire  insurance  may  be  compelled 
under  an  oral  contract  therefor,  though  a  policy 
has  not  been  issued. — Croft  r.  Hanoyer  Fire 
Ins.  Co.  (W.  Va.)  854. 

Effect  on  recovery  for  loss  by  fire  occurring 
within  one  year  of  the  fact  that  the  insured 
understood  the  insurance  to  be  for  one  year 
and  the  insurance  agent  understood  it  to  be  for 
three  years.— Croft  t.  Hanover  Fire  Ins  Co. 
(W.  Va.)  854. 

A  floating  policy,  which  declares  that  it  does 
not  cover  cotton,  on  which  there  is  any  more 
specific  insurance,  does  not  apply  to  any  cotton 
which  is  specifically  insured  in  another  company. 
—United  Underwriters'  Ins.  Co.  t.  Powell  (Ga.) 
565. 

Question  whether  one  who  has  purchased  the 
property  at  a  judicial  sale  which  is  not  yet 
confirmed  has  snch  an  ownership  as  will  com- 
ply with  provisions  in  the  policy.  —  Morotock 
Ins.  Co.  v.  Pankey  (Va.)  487. 

Conditions  of  policy. 

niat  a  mutual  insurance  company  had  pre- 
viously accepted  assessments  after  default,  both 
from  deceased  and  other  persons,  on  a  certifi- 
cate of  good  health,  is  insufficient  to  show  a 
waiver  of  a  provision  in  the  policy  that  neglect 
to  pay  assessments  promptly  would  operate  as 
a  forfeiture.— Easley  t.  Valley  Mnt  Xilfe  Ins. 
Ass'n  (Va.)  235. 

Any  consent  by  the  company  or  its  agent,  act- 
ed on  by  the  insured,  that  the  insured  property 
may  be  removed  is  binding  on  the  company  not- 
withstanding the  policy  provides  that  all  waivers 
of  conditions  shall  be  void  unless  in  writing. — 
Western  Assnr.  Co.  v.  Williams  (Ga.)  370. 

(Question  whether  there  was  a  breach  of  con- 
ditions in  a  policy  on  pnrtnprshi])  pi-opprty  by 
an  agreement  by  one  of  the  partners  to  sell  his 
interest  to  the  other,  reserving  title  till  the  price 
was  paid,  the  loss  occurring  before  such  pay- 
mont— (Georgia  Home  Ins.  Co.  v.  Hall  (Ga.) 
8l'8. 

Question  whether  a  policy  was  avoided  by  a 
vacancy  of  the  buiUiing  insured,  in  violation  of 
its  provisions,  when  such  a  vacancy  was  not  con- 
templated by  the  parties  to  the  contract. — Moro- 
tock Ins.  Co.  V.  Pankey  (Va.)  487. 

Evidence  showing  a  waiver  of  forfeiture  for 
breach  of  a  condition.— Morotock  Ins.  Co.  ▼. 
Pankey  (\'a.)  487. 

Question  whether  the  transfer  of  property  to 
a  receiver  was  such  a  change  in  title  or  pooses- 
sion  as  would  avoid  the  policy. — Georgia  Home 
Ins.  Co.  V.  Bartlett  (Va.)  476. 

Ckmstmction  of  condition  in  policy  as  to  the 
keeping  of  a  set  of  Irooks  showing  a  complete  rec- 
ord of  the  business  of  assured. — Liverpool  &  Lon- 
don &  Globe  Ins.  Ck>.  v.  Ellington  (Ga.)  1006. 

Proof  and  payment  of  loss. 

A  clause  in  a  policy  that  no  neglect  of  the 
mortgagor  shall  defeat  the  insurance  as  to  the 
interest  of  a  mortgapoe.  does  not  disppiisc  with 
the  necessity  of  proofs  of  loss  required  by  the 
policy,  though  the  mortgagor  neglects  to  futiiish 
them. — Southern  Home  Building  &  Loan  Ass'n 
V.  Home  Ins.  Co.  of  New  Orleans  (Ga.)  375. 

Sufficiency  of  evidence  of  agency  of  one  who 
refused,  on  the  part  of  the  company,  to  pay  the 
policy,  so  as  to  make  -hm  action  a  waiver  of  the 


Sreliminary  proofs  of  loss.— Liverpool  &  London 
;  Globe  Ins.  Co.  v.  Ellington  (Oa.)  100& 

Question  whether  bad  faith  on  the  part  of  tho 
insurer  in  refusing  to  pay  the  whole  loss  wss 
negatived  by  an  oifer  to  pay  a  sum  within  20 
per  cent,  thereof,  so  as  to  render  improper  an 
award  of  damages  and  attorney's  fees  against  it. 
— Liverpool  &  London  &  Globe  Ins.  <3o.  t.  Ell- 
ingtoa  (Ga.)  1<X)6. 

Agents. 

Binding  effect  on  company  of  an  oral  agree- 
ment by  which  the  agent  is  to  fix  such  amount 
of  indemnity  as  he  sees  proper. — Croft  t.  Han- 
over Fire  Ins.  Co.  (AV.  Va.)  854. 

Authority  of  a^nt,  authorized  to  negotiate 
risks,  to  give  credit  for  the  premium. — Croft  t. 
Hanover  Fire  Ins.  Co.  (W.  Va.)  854. 

A  local  agent  of  a  foreign  mutual  insuraiKv 
company,  with  power  to  receive  applications  and 
collect  dues,  7tcW  not  to  have  power  of  waiving 
conditions  of  the  certificates  of  membership.— 
Home  Friendly  Society  v.  Berry  (Ga.)  583. 

Aotions  on  policies. 

Where  arbitrators  appointed  to  determine  the 
loss  under  a  policy  of  fire  insurance  fail  :o 
agree,  and  the  parties  cannot  agree  upon  other 
arbitrators,  the  insured  may  sue  on  the  policy. 
— Pretzf elder  t.  Merchants'  Ins. .  Co.  (N.  C.i 
302. 

Right  to  make  each  of  several  insurance  com 
panics  a  party  defendant  in  an  action  to  recov- 
er for  a  loss,  the  policies  limiting  the  amomit  of 
the  recovery  to  the  proportion  of  the  loss  whidb 
the  policy  bore  to  the  total  insurance. — Preti- 
felder  v.  Merchante'  Ins.  Co.  (H.  O.)  302. 

Sufficiency  of  declaration,  in  an  action  on  a 
policy,  tp  permit  an  amendment  alleging  that  de- 
fendant's agent  consented  to  the  removal  of  the 
insured  property  to  the  storehouse  where  it  was 
burned.— Western  Assor.  CJo.  v.  Williams  ((ra.! 
370. 

INTEKEST. 

See,  also,  "TTsniy.'' 

An  agreement  on  the  contest  of  a  will  to  take 
certain  amounts  in  satisfaction  of  legacies,  whicli 
directs  that  an  administrator  shall  be  appointF^I. 
is  not  a  judgment  which,  within  Code,  {  53i>, 
bears  interest  until  paid.— Moore  v.  Pollen  (N. 
C.)  195. 

Pecuniary  legacies  bear  interest  from  one  year 
after  testator's  death. — Moore  v.  Pullen  Qt.  C.) 
105. 

UHTESXtAL  BEVSNXJS. 

The  erection  of  a  house  and  its  use  as  a  dia- 
<^illpry  is  not  notice  to  a  mortgagee  lliat  one  is 
being  maintained  on  the  land  so  as  to  render  bis 
interest  liable  to  forfeiture.— Glenn  t.  Winstead 
(N.  C.)  393. 

A  sale  of  a  distillety  for  illegal  distilling  un- 
der Rev.  St.  U.  S.  i  3281,  does  not  pass  the  title 
of  a  mortgagee  where  he  had  no  knowledge  that 
the  distillery  was  maintained, — Glenn  v.  Win- 
stead  (X.  C.)  393. 


INTEBPTiTS  A  THKR. 

To  a  petition  of  interpleader  br  a  debtor 
against  his  creditor  and  the  latters  creditors, 
who  claim  specific  liens  on  the  debtor's  property 
as  security  for  their  demands,  the  creditor  of 
the  petitioner  is  a  necessary  party. — ^Bell  v. 
Gunn  (Ga.)  890. 

Pi-opriety  of  order  directing  an  interpleader  at 
the  request  of  an  executor  who  is  sued  both  by  a 
devisee  and  by  a  creditor  of  the  devisee  for  the 
same  fund.- Davis  v.  Davis  (Ga.)  1002. 
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Ai  against  a  special  demurrer,  a  sworn  alle- 
gation or  an  afiidaTit  of  noncollusion  is  indis- 
oensable  to  a  petition  for  interpleader.— DaTia  t. 
Davis  (Ga.)  1002. 

INTOXIOATIXO  UaUOBS. 

Act  Feb.  24,  1869,  givinj?  the  conncil  of  the 
town  of  Ceredo  the  sole  power  to  grant  Uqnor 
licenses,  is  not  unconstitutionaL  —  Wilson  T. 
Ross  (W.  Va.)  868. 

Under  Act  Dec.  24.  1890,  and  Gen.  Tax  Act 
1892,  S  2,  d.  15,  dealers  who  sell  in  original 
packages  com  whisky  of  their  own  manufac- 
tore  mnst  pay  the  special  tax  therein  provided. 
— Fincannon  t.  State  (Ga.)  58. 

Act  Feb.  24,  1869,  amending  the  charter  of 
the  town  of  Ceredo,  confers  upon  the  council 
the  sole  power  to  grant  a  state  license  for  the 
sale  of  Uquor.— Wilaon  t.  Ross  (W.  Va.)  868. 

Illegal  sales. 

The  intent  with  which  an  unlawful  sale  is 
made  is  immateiial.— State  t.  Downs  (N.  0.) 
689. 

It  is  no  defpnse  that  defendant,  nnder  advice 
of  counsel,  believed  the  particular  sale  was  not 
iUcgal.— State  v.  Downs  (N.  0.)  689. 

An  indictment  charging  an  illegal  sale  need 
not  specify  what  kind  of  liquors  were  sold. — 
State  T.  Downs  (N.  C.)  689. 

A  goremment  license  will  not  protect  the  hold- 
er from  prosecution  for  selling  in  violation  of 
state  laws.— State  v.  Downs  (N.  C.)  689. 

Where  an  indictment  charged  the  sale  within 
two  miles  of  "Bethel  Methodist  Church,"  a  ver- 
dict describing  the  church  as  "Bethel  Church" 
does  not  constitate  a  variance. — State  v.  Downs 
(N.  0.)  689. 

It  is  for  the  jury  to  determine  whether  the 
Uqnor  sold  was  intoxicating. — State  v.  Scott 
(N.  C.)  194. 

Under  Acta  1890-91,  vol.  1,  p.  128.  on  trial  of 

an  indictment  for  sale  of  liquors  withont  li- 
cense, it  must  ap[>ear  that  the  liquors  sold  were 
spirituous,  vinous,  or  malt  liquors,  or  a  mixture 
of  one  or  more  of  them.— Blankenship  v.  State 
(Ga.)  130. 

Where  the  indictment  charges  an  illegal  sale 
in  a  certain  diatrict,  proof  of  the  sale  in  the 
connty  in  which  the  district  is,  is  insufficient- 
Morgan  T.  Oommonwealth  (Va.)  826. 

JAIL  AND  JAXLEB. 

Where  a  town  provides  in  its  jail  necessaries 
to  protect  a  jprisoner  from  sufCering  it  is  not  lia- 
ble for  injuries  to  his  health,  caused  by  the  fail- 
ure of  the  jailers  to  supply  him  therewith  where 
its  governing  oflicers  were  not  negligent. — Shields 
V.  Town  of  Durham  (N.  C.)  402. 

Joinder. 

Of  causes  of  action,  see  "Action." 

Of  counts,  see  "Indictment  and  Information." 

Of  parties,  see  "Parties." 

JOINT  TENANCY. 

See,  also,  "Tenancy  in  Common." 

Code,  I  1326.  abolishing  survivorship,  does 
not  prohibit  contracts  making  the  rights  of  the 
parties  dependent  on  survivorship.- Taylor  v. 
Smith  (N.  C.)  202. 

JUDQE. 

See,  alao,  "Courts";  "Justices  of  the  Peace." 

A  judge  who  under  a  power  of  attorney  at- 
tach«8  the  name  of  a  surety  to  the  bond  of  a 


county  treasurer  is  disqualified  to  approve  the 
bond,  as  required  by  Code  1887,  f  812.— Stuart 
T.  Commonwealth  (Va.)  246. 

Right  of  judge  of  superior  court  of  another 
circuit,  in  the  absence  of  the  Judge  of  the 
proper  circuit,  to  authorize  a  speedy  sale  of  per- 
sonalty levied  on  under  process  issued  by  the 
clerk.^immons  v.  Cooledge  (Ga.)  1001. 


JUDGMENT. 

Appealable  judgments,  see  "Appeal." 

Where  there  ia  a  plea  of  new  matter,  conclud- 
ing with  a  verification,  and  the  plea  fails  to 
reply,  there  should  I>e  a  judgment  of  non  prose- 
guitar.— Henry  V.  Ohio  River  R.  Co.  (W.  Va.) 

Question  whether  an  action  on  an  insurance 
policy  was  such  that  judgment  could  be  obtain- 
ed after  IG  days'  notice,  under  Code  1887,  { 
3211.— Morotock  Ins.  (Jo.  v.  Pankey  (Va.)  487. 

Where  a  judgment  has  been  assigned  it  is 
error  to  set  it  on  against  auother  judgment  with- 
out notice  to  the  assignee.— In  re  Wells  (S.  C.) 
334;  Latimer  v.  Latimer,  Id. 

A  conditional  judgment  is  invalid. — Hinton  v. 
Life  Ins.  Co.  of  Virginia  (N.  C.)  201. 

Heirs  who  are  shown  by  a  decree  to  have  no 
interest  can  convey  none  save  as  against  them- 
selves and  their  privies,  though  the  decree,  for 
the  purpose  of  estopping  them  and  disarming 
them  of  all  pretext  of  ownership,  orders  them  to 
convey.— Bussey  v.  Dodge  (Ga.)  151. 

An  order  granting  an  administrator  license 
to  sell  if  it  Is  .found  necessary  ia  not  void  as 
being  a  conditional  judgment  or  as  attempting 
to  vest  the  administrator  with  judicial  powers. 
—Sledge  V.  Elliott  (N.  O.)  707. 

Right  of  defendant's  administrator,  in  an  ac- 
tion on  a  judgment  quando  acciderint,  to  claim 
that  assets  received  by  him  after  rendition  of 
the  judgment  were  apolicable  to  other  purposes. 
-Willis  V.  Tozer  (S.  C.)  617. 

Propriety  of  judgment  against  defendant  in  an 
action  on  a  contract  when  there  was  no  defense 
made  by  defendant  except  by  having  the  name 
of  his  counsel  marked  on  the  bench  docket. — Sim- 
mous  V.  Southern  Banking  &  Trust  Co.  (Ga.) 
1005. 

Operation  and  effect. 

Where,  in  ejectment  by  an  adverse  claimant 
against  a  tenant,  judgment  is  rendered  for  plain- 
tiff therein,  and  he  is  placed  in  possession,  in  a 
second  action  by  that  plaintiff's  grantee  against 
the  landlord  of  defendant  in  the  first  action  the 
record  of  the  first  action  is  competent,— Clark 
V.  Perdue  (W.  Va.)  735. 

Conclusiveness  of  decree  as  to  matters  which 
might  have  been  litigated  and  decided  within 
the  scope  of  che  issues.- Beale's  Adm'r  v.  Gor- 
don (Va.)  667. 

Effect  of  judgment  that  a  certain  person  was 
not  the  owner  of  certain  bonds  on  a  subsequent 
action  against  a  receiver  of  such  person  for 
failure  to  collect  the  judgment  out  of  such 
bonds  and  other  property.— Turner  v.  Rosenthal 
(N.  C.)  198. 

Effect  of  judgment,  rendered  in  a  suit  insti- 
tuted without  authority  of  tue  nominal  plaintiff 
therein,  as  to  whether  it  was  binding  upon  the 
latter.— Marchman  v.  Sewell  (Ga.)  172. 

Effect  on  enforcement  by  ezecntion  of  a  }ndg> 
meut  in  favor  of  a  county  of  an  agreement 
contained  in  the  judgment  that  it  should  not 
affect  a  certain  claim  for  extra  compensation 
in  favor  of  defendant  against  the  county.— 
Lumpkin  County  v.  Williams  (Ga.)  849. 

A  judgment  obtained  in  another  state  against 
the  sureties  on  a  bond  of  a  deceased  North  Car- 
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olina  administrator,  1b  competent  evidence  in 
an  action  In  the  latter  state  between  the  same 
parties  and  their  privies  for  settlement  of  the 
estate.— Moore  y.  Smith  (N.  C.)  506. 

Bes  judicata. 

Effect  of  judgment  quando  acciderint  aeainat 
an  administrator,  as  adjudicating  that  there  are 
no  debts  prior  to  plaintiff's  claim,  aud  that  as- 
sets subsequently  collected  will  be  first  applica- 
ble to  plaintiff's  jndgment — ^Willis  v.  Tozer  (S. 

oeit: 

•  A  decision  on  appeal  as  to  whether  a  memo- 
randum in  a  book  of  patents  took  effect  nsi  a 
grant  or  patent  is  conclusive  on  a  second  trial. 
— Holleran  v.  Meisel  (Va.)  658. 

Where  a  Jndgment  debtor  fails  to  appear  on 
service  of  summons  to  revive  Judgment,  and 
set  up  a  defense  of  payment,  that  question  is 
res  Judicata.— Babb  t.  Sullivan  (S.  C.)  277. 

An  order  for  revival  of  a  Judgment  is  con- 
clusive of  the  right  to  revive  as  to  all  persons 
parties  to  such  proceeding.— Witherspoon  v. 
Twitty  (S.  C.)  2.56. 

Where  a  judgment  of  a  clerk  sustaining  a  de- 
murrer for  misjoinder  is  affirmed  on  appeal  to 
the  judge,  a  subsequent  motion  to  divide  the  ac- 
tion is  res  judicata.— Langston  v.  Weil  (N.  C.) 
111. 

Application  of  princh'le  of  res  Judicata. — Cur- 
rie  V.  Chowning  (Va.)  809. 

A  judgment  of  non  prosequitur  for  plaintiff's 
failure  to  file  n  verification  will  not  bar  a  sec- 
ond suit  for  the  same  cause. — ^Henry  t.  Ohio 
Eiver  R.  Co.  (W.  Va.)  803. 

A  judgment  is.  conclusive  between  the  parties 
as  to  all  matter  necessarily  involved  on  its  ren- 
dition.—Willis  V.  Tozer  (6.  C.)  617. 

Unless  all  the  facts  necessary  to  establish  the 
defense  of  a  former  recovery  for  the  same  cause 
of  action  appear  on  the  face  of  the  declaration, 
such  defense  can  only  he  made  by  plea. — Dan- 
ielly  T.  Chceves  (Ga.)  524. 

Lien. 

A  bona  fide  deed  for  value,  made  before  a 
Judgment  against  the  maker,  though  recorded 
after  rendition  of  the  judgment  ami  with  notice 
thereof,  takes  precedence  of  the  judgment  lien, 
if  that  dates  only  from  a  subse(iupnt  entry  of 
the  execution  on  the  proper  docket. — Bailey  v. 
Bailey  (Ga.)  77;   Heard  v.  Hubbard.  Id. 

The  lien  on  a  judgment,  as  against  a  bona 
fide  conveyance  by  the  debtor,  dates  only  from 
the  entry  of  execution  on  the  general  execution 
docket,  unless  this  be  made  witnin  10  days  after 
the  rendition  of  the  Judgment.— Bailey  v.  Bailey 
(Ga.)  77;   Heard  v.  Hubbard.  Id. 

Where  an  ordinary  suit  is  commenced  on  the 
same  day  that  an  attachment  is  levied,  the  iu.ig- 
ment  first  rendered  has  priority  of  lien. — Silvey 
V.  Phenix  Ins.  Co.  (Ga.)  607;  Everett-Ridley- 
Ragan  Co.  v.  Same.  J.d. 

Where  the  date  of  levy  of  attachment  and  the 
commencement  of  an  ordinary  suit  are  the  same, 
the  two  events  are  regarded  as  contemporaneous, 
there  being  no  fraction  of  a  day.— Silvey  v.  Phe- 
n\x  Ins.  Co.  <Ga.)  607;  Everett-Ridley-Ragan 
Co.  V.  Same,  Id. 

A  decree  for  alimony  has  only  the  lien  of  an 
ordinary  judgment  for  money  as  to  any  provierty 
of  defendant  not  specifically  dealt  with  in  the 
decree.— Coulter  v.  Lumpkin  (Ga.)  401. 

Collateral  attack. 

A  Judgment  affirming  a  sale  in  partition, 
where  the  infant  defendants  are  served  with 
summons,  and  a  guardian  is  oppointed,  cannot 
be  set  aside  in  a  collateral  proceeding. — Smith 
V,  Gray  (N.  C.)  200. 

Presumption,  on  collateral  attack  after  80 
years,  that  a  recital  in  a  decree  that  service 


had  been  made  on  all  the  parties,  Inclading 
minors,  for  whom  the  clerk  of  court  was  tna(l9 
guardian  ad  litem,  waa  true. — Sledfe  t.  Elliott 
(N.  C.)  797. 

Amendment. 

Where  a  judgment  debtor  fails  for  10  years 
to  move  to  amend  a  revived  judgment,  a,  mo- 
tion then  made  is  too  late.— Babb  v.  SuUivaa 
(S.  0.)  277. 

An  amendment  of  a  judgment  >-.v  a  judge  aft.r 
the  last  session  of  the  court,  in  hi»  rooms,  n-itli- 
out  the  consent  of  opposing  counsel,  is  invalid. 
— Hiuton  v.  L.fe  Ins.  Co.  of  Virginia  (N.  C.)  -'Ol. 

Right  of  court  to  amend,  during  the  term,  its 

judgment  giving  a  foreign  guardian  permission 
to  remove  a  fund  from  the  state,  and  to  require 
its   return   by   him.  —  Clendenning   v..  Conrad 

(Va.)  ms. 

Revivor  and  scire  facias. 

Under  Code,  §  2914,  relating  to  the  levy  of 
an  execution  for  the  purpose  of  keeping  alivf 
the  Judgment,  the  entry  Uiereon  required  must 
be  made  by  an  officer  authorized  to  levy  and  re- 
turn the  execution.— Formby  v.  Shacklefopl 
(Ga.)  711. 

In  proceedings  to  revive  a  judgment,  the 
question  whether  an  heir  of  the  deceasnl  de- 
fendant had  possession  of  the  land  for  such 
time  as  to  entitle  him  to  claim  it  against  the 
Judgment  cannot  be  considered. — Witherspoon 
V.  Twitty  (S.  C.)  25a 

An  order  reviving  a  judgment  need  not  be  en- 
tered in  the  abstract  of  judgment — Rowland  v. 
Shockley  (S.  C.)  21. 

Validity  of  order  of  court  reviving  a  judgment 
in  a  suit  begun  by  service  of  summons  on  ihv? 
judgment  debtor.— Rowland  v.  Shockley  (S.  C.) 
21. 

Equitable  relief. 

Propriety  of  dismissing  a  bill  to  cancel  a  judz- 
ment  for  want  of  equity. — Rollins  v.  National 
Casket  Co.  (W.  Va.)  722. 

Right  to  enjoin  the  enforcement  of  a  judg- 
ment for  the  benefit  of  persons  who  had  the  salt 
instituted  in  another's  name,  without  authority 
from  him. — Marchman  v.  Sewell  (Ga.)  172. 

Right  of  defendant,  who  had  made  an  assign- 
ment for  creditors,  in  its  answer  to  a  creditor's 
bill  brought  by  plaintiff,  to  impeach] adgments 
obtained  by  plaintiff  as  fraudulent.— Wilson  Cot- 
ton Mills  V.  C.  C.  Randleman  Cotton  MLLs 
(N.  C.)  431. 

Assignment. 

The  assignment  of  a  judgment  does  not  carry 
with  it  the  right  of  action  which  has  acctueil 
to  the  judgment  creditor  against  the  clerk  of 
the  court  for  negligence  in  indexing  the  jads- 
ment.— Redmond  v.  Staton  (N.  C.)  186. 

Foreign  judgments. 

A  judgment  of  a  foreign  state  on  a  note  under 
seal  is  admissible  in  an  action  commenced  be- 
fore such  judgment  was  rendered  on  the  saiD-:> 
note,  and  to  foreclose  a  mortgage  given  to  se- 
cure It— Morris  v.  Burgess  (N.  C.)  27. 

Judicial  Notice. 

See  "Evidence." 

JUDIOIAIi  SAIiES. 

Execution  sale,  see  "Execution." 

Necessity  of  making  the  executor  of  the  boae- 
ficinry  in  a  deed  of  trust  a  party  to  a  pioceei- 
ing  to  sell  the  land  under  a  land  bond.— Miller 
V.  Miller's  Ex'r  (Va.)  471. 

The  fact  that  a  wife,  at  an  execution  sale  nf 
her  husband's  land,  notified  the  bidders  that  ^e 
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held  a  de«d  from  her  huisbaud  thereto,  does  not 
render  the  sale  fraudulent  as  afniinst  creditors 
on  the  ground  that  she  chilled  the  biddings.— 
Leake  t.  Anderson  (S.  C.)  439. 

Juxisdlction. 

See  "Courts." 

Of  pqulty,  see  "Equity." 

Of  justice,  see  "Justices  of  the  Peace." 

On  appeal,  see  "Appeal." 

JTJBY. 

AlIidnTits  of  jurors  to  impeach  verdict,  see  "New 
Trial." 

Competency  of  a  juror  who  has  formed  an 
opinion  from  reports,  but  testifies  that  he  can 
try  tlie  case  on  the  evidence  impartially.— Hinltle 
T.  state  (Ga.)  596. 

The  fact  that  in  a  suit  for  attorney's  fees  a 
lien  is  also  sought  does  not  entitle  plaintiff  to  a 
trial  to  the  court. — Wilson  v.  Township  of  York 
(S.  C.)  82;  Same  v.  Township  of  Catawba,  Id.; 
Same  v.  Township  of  Cherokee,  Id.;  Same  t. 
Township  of  Ebenezer,  Id. 

One  excepting  to  an  auditor's  report  on  the 
ground  that  tho  report  of  evidence  is  incomplete 
is  not  entitled,  as  of  right,  to  have  the  ques- 
tion tried  by  jury. — Faircloth  v.  Stubbs  (Ga.) 
•i82. 

Where  the  issues  raised  are  partly  legal  and 
partly  equitable,  the  denial  of  a  motion  to  hare 
all  the  issues  tried  by  jury  is  proper. — City  Coun- 
cil of  Greenville  v.  Ormond  (S.  C.)  642. 

In  an  action  pn  a  bond,  where  the  allegations 
in  the  answer  involved  frand  and  mistake  in  an 
account,  it  is  not  error  to  refuse  to  submit  the 
••nsc  to  a  jury.— City  Council  of  Greenville  t. 
Ormond  (S.  C.)  641. 

Where  a  party  is  entitled  to  a  jury  trial,  the 
court  cannot  order  the  testimony  to  be  taken  by 
a  referee,  on  wliich  the  case  may  be  afterwards 
tried  by  the  jury. — Wilson  t.  Town.sliip  of  York 
(S.  C.)  82:  Same  v.  Township  of  Catawba.  Id.; 
Same  v.  Township  of  Cherokee,  Id.;  Same  v. 
Township  of  Ebenezer,  Id. 

A  jury  trial  cannot  be  demanded  as  a  matter 
of  right  in  n  suit  to  enforce  the  liability,  of  a 
l»ank  for  cashing  checks  drawn  by  its  president 
as  executor  on  a  fund  deposited  in  trust  for 
beneficiaries  under  the  will. — Knobeloch  v.  Ger- 
mania  Sav.  Bank  (S.  C.)  13. 


JUSTICES  OF  THE  PEACE. 

Criminal  jurisdiction,  see  "Constitutional  Law." 

An  action  to  determine  possession  of  land 
which  defendant  claims  to  hold  in  fee  under  the 
ormditions  of  a  will  is  not  within  the  jurisdiction 
of  a  justice.— Wright  v.  Harris  (N.  C.)  693. 

After  a  justice  has  transmitted  an  appeal  to 
the  reviewing  court,  he  cannot  set  aside  his 
judgment  for  want  of  jurisdiction. — Forbes  v. 
MeUuire  (N.  C.)  178. 

To  entitle  a  justice  of  the  pence  tio  compensa- 
tion for  holiling  au  inquest,  it  must  be  shown 
that  tlu'i-e  wns  no  coroner  in  office,  or  that  he 
was  absent  from  the  county.— Early  County  v. 
.roiii-s  ((Ja.)  S2S. 

Right  of  plaintiff,  in  suit  on  an  open  account 
in  a  justice's  court,  to  have  judgment  after 
proving  the  account  by  written  affidavit,  unless 
defendant  files  a  written  affidavit- Rockmore 
V.  Cnllen  (Ga.)  845. 

A  judgment  of  a  justice  for  rent  is  not  in- 
valid, because  it  also  adjudges  that  the  judg- 
ment is  a  lien  on  the  crops,  this  he'iag  surplns- 
age.— Hargrove  t.  Harris  (N.  C.)  916. 


A  justice  is  not  deprived  of  jurisdiction  of  a 
suit  for  rent  because  plaintiff  alleges  that  de- 
fendant wrongfully  detains  the  crop  on  which 
the  rent  is  a  lien,  the  form  of  action  being  im- 
material.- Hargrove  v.  Harris  (N.  C.)  916. 

Under  Const  art.  4,  ii  21,  25,  a  justice  elected 
to  a  vacancy  holds  o£Bce  only  during  the  unex- 
pired term  of  his  predecessor. — ^In  re  Terms  of 
Judges  (N.  C.)  96a 

Justiflable  Homicide. 

See  "Homicide." 


KIDNAPPINQ. 

A  father  cannot  be  charged  with  kidnapping 
his  own  minor  child,  where  he  has  not  parted 
with  his  paternal  right  to  its  custody.— Hunt  v. 
Hunt  (Ga.)  515. 

LANDLOKD  AUD  TENANT. 

Question  whether  a  description  of  the  prem- 
ises as  a  certain  furnace  property,  "with  all 
the  appurtenances,  including  six  salt  wells." 
implied  a  covenant  that  there  were  six  salt 

i  wells  on  the  property.- Clifton  v.  Montagne  (W. 

I  Va.)  858. 

]  Where  the  vendor  of  land  allows  the  vendee  to 
I  occupy  the  premises  jointly  with  him,  the  vendee 
:  cannot  eject  the  vendor  by  summary  process 
I  under  Code,  $  4072,  as  an  intruder.— Durden  v. 
j  Clack  (Ga.)  521. 

I  Bent. 

I  After  a  notice  by  the  landlord  of  an  intention 
'  to  cancel  the  lease  for  nonpayment,  he  may 
t  withdraw  the  notice  and  sue  for  the  rent — 
:  Goldsboro  Storage  &  Warehouse  C!o.  t.  Duke 
!  (N.  C.)  178. 

!  The  price  paid  by  a  railroad  company  for  an 
'  occupation  of  terminal  facilities  is  inadmissible 
I  as  evidence  of  the  rent  which  should  be  paid  b,v 
;  the  prior  occupant— Rome  R.  Co.  v.  Chatta- 
:  nooga,  R.  &  C.  R.  Co.  (Ga.)  69. 

Right  of  lessee  to  extensiou  of  time  in  which 
!  to  pay  the  rent,  when  bis  efforts  to  pay  it  have 
i  been  eluded  by  the  lessor. — Voung  v.  Ellis  (Ya.) 
•480. 

:  Landlord's  lien — Diatress. 

j  Where  the  owner  of  land  puts  another  in  pos- 
session under  a  parol  contract  of  sale  providing 
that,  if  such  occupant  is  unable  to  make  the 
payments  required,  he  should  pay  certain  rent, 
and  such  occupant  failed  for  two  years  to  make 
any  payment,  the  relation  of  landlord  and  ten- 
ant is  created  as  to  his  second  year's  occupancy, 
and  the  lien  of  a  distress  warrant  by  the  land- 
lord for  such  rent  is  superior  to  that  of  the  gen- 
eral judgment  against  such  occupant,  though 
prior  in  date. — Reddick  v.  Hutchinson  (Ga.)  712. 

An  affidavit  to  obtain  a  distress  warrant  to  en- 
force a  special  lien  on  crops  for  rent,  in  behalf 
of  a  transferee  of  a  rent  contract  is  amendable. 
— Freeny  v.  Hall  (Ga.)  163. 

Under  CodI,  {  1794,  a  landlord's  lien  on  the 
crops  is  superior  to  that  of  advances  made  un- 
der sections  1799  and  18(K},  only  for  the  rent 
during  the  year  in  which  the  crons  are  grown. — 
Fleming  v.  Davenport  (N.  C.)  188. 

Where  a  railroad  company  admits  another 
into  the  use  of  its  terminal  facilities,  the  rela- 
tion of  landlord  and  tenant  exists,  and  the  rent 
for  such  use  may  be  collected  by  distress. — 
Rome  R.  (3o.  v.  (Jhattanooga,  R.  &  O.  R.  Co. 
(Ga.)  69. 

Where  the  tenant  had  the  use  on  the  prem- 
ises of  some  of  the  landlord's  servants  and  roll- 
ing stock,  and  the  compensation  was  for  the 
whole  in  one  gross  sum,  it  may  all  be  treated 
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as  rent,  and  collected  by  distress. — Rome  R.  C!o. 
y.  Chattanooga.  R.  &  C.  R.  Co.  (Ga.)  69. 

Where  a  landlord's  lien  for  supplies  is  created 
by  written  contract  before  any  supplies  are  fur- 
nished by  a  third  person,  bupplies  thereafter  fur- 
nished by  the  latter  on  the  tenant's  credit,  be- 
cause of  a  parol  aKreement  by  the  landlord  that 
he  will  assign  his  lien,  are  under  the  security  of 
the  lien,  though  the  written  assignment  is  not 
executed  until  after  a  portion  of  the  supplies  are 
furnished.— Baldwin  t.  McCarthern  (Gku)  578. 


LABOENT. 

Where  one  kills  a  cow  with  no  intention  of 
stealing  iti  he  is  not  guilty  of  "cattle  stealing," 
though  he  afterwards  steals  and  appropnates 
the  carcass.— Nightengale  ▼.  State  (Ga.)  221. 

Sufficiency  of  description  of  property  in  an 
indictment  for  larceny,  —  Nightengale  t.  State 
(Ga.)  221. 

On  a  trial  for  larceny,  where  there  is  no  doubt 
as  to  the  identity  of  flie  property  or  of  defend- 
ant's guilt,  any  doubt  as  to  the  accuracy  of  the 
description  of  the  property  is  immaterial.— Night- 
eni^e  y.  State  (Ga.)  221. 

Evidence  examined  and  kdd  insufficient  to 
take  the  case  to  the  jury.— State  y.  Arkle  (N.  C.) 
40& 

Where  the  eyidence  of  guilt  is  not  satisfactory, 
and  there  is  no  proof  of  yaluey  the  convietion 
will  be  set  aside.— Smith  y.  State  (Ga.)  45. 

Sufficiency  of  evidence  to  support  a  conviction 
of  larceny  from  a  house.— Rusher  v.  State  (Ga.) 
593. 

Sufficiency  of  evidence  to  warrant  a  conviction 
of  simple  larceny  for  attempting  to  obtain  cloth- 
ing for  the  use  of  a  third  person,  under  false  rep- 
resentations.—Pease  V.  State  (Ga.)  588. 


See  "Statutes." 


Laws. 


lioases. 


See  "Landlord  and  Tenant." 

Mining  lease,  see  "Mines  and  Mining." 


See  "Wills." 


Xiegsdes. 


Levy. 

Of  attachment,  see  "Attachment." 

T-TRTBT.  AND  SLANDEB. 

The  fact  that  the  iniblishor  of  defendant  news- 
pnper  during  suit  offered  to  open  the  columns  of 
tlie  paper  to  plaintiff  for  any  statement  he 
wished  to  make  is  immaterial. — Constitntion 
Pub.  Co.  y.  Wny  (Ga.)  139. 

Right  of  one  member  of  a  firm,  whose  r^nta- 
tion  for  honesty  has  been  attacked,  to  maintain 
a  separate  action  on  account  ther«)f. — Constitu- 
tion Pub.  Co.  V.  Way  (Ga.j  139. 

Words  which  convey  to  the  hearers  a  charge 
of  a  crime  are  slanderous,  though  they  do  not 
in  terms  charge  such  crime.  —  Webster  v. 
Sharpe  (N.  C.)  912. 

On  trial  for  slander  of  a  vvoman,  where  de- 
fendant as  a  witness  admits  the  innocence  of 
the  iwrsnn  slandered,  his  affidavit  for  continu- 
ance in  order  to  prove  her  unchastity  is  admissi- 
ble against  him.— State  v.  Mills  (N.  C.)  563. 

Xiceztse. 

To  sell  liquor,  see  "Intoxicating  liqaora." 


UENS. 

See,  also,  "Mechanics'  Liens." 
For  freight  charges,  see  "Carriers." 
Of  attachment,  see  "Attachment." 
Of  judgment,  see  "Judgment." 
Of  landlord,  see  "Landlord  and  Tenant" 
Of  mortgages,  see  "Chattel  Mortgages":  "Mort- 
gages.'* 

An  agent  with  unrestricted  management  of  i 
general  trading  business  carried  on  in  his  nam« 
with  the  right  to  buy.  sell,  or  exchange,  has  a 
lien  on  all  the  property  accumulated  in  sncb 
business  for  ndvauces  made  and  expense*  incur- 
re<l,  which  is  superior  to  any  lien  placed  on  the 
property  by  the  reputed  owner  thereof. — Dewing 
v.  Hutton  (W.  Va.)  780. 

A  manager  of  a  business,  who  has  a  lien  on 
property  for  expenses  incurred  in  carrylus  oo 
the  business,  may  transfer  such  property  to  a 
trustee  to  be  held  until  the  liability  for  the  lien 
is  discharged.- Dewing  v.  Hutton  (W.  Va.)  780. 

Life  Xneuraace. 

See  "Insurance." 


LIMITATION  OF  ACnOBTS. 

See,  also,  "Adverse  Possession." 

With  reference  to  the  statute  of  Uniitationg. 
an  action  against  a  carrier  for  Injuries  result- 
ing from  a  breach  of  a  contract  for  safe  car- 
riage is  one  on  contract,  and  not  in  tort- 
Patterson  V.  Augusta  &  S.  R.  Co.  (Oa.)  283. 

When  statute  applicable.  * 

Sufficiency  of  pleading,  in  action  of  trespass 
on  the  case  for  mining  and  removing  coal,  it 
alleging  that  defendant  had  been  in  peaceable 
possession  claiming  title  under  a  lease  for  more 
than  three  years,  and  had  in  good  faith  ex- 
pended money  in  operating  for  coal. — Perdue  v. 
Caswell  Creek  Coal  &  Coke  (Jo.  (W.  Va.)  870. 

Amendment  of  the  statute  of  limitatlona  ap- 
plies to  a  cause  of  action  ariring  prior  to  the 
amendment- Alpha  Mills  v.  Watertown  Steam- 
Engine  Co.  (N.  C.)  917. 

An  action  by  an  administrator  for  his  inti>«- 
tate's'share  of  an  estate  must  be  bron^t  with- 
in 10  years,  under  Code,  (  158.  —  Hunt  t. 
Wheeler  (N.  C.)  915. 

Question  for  jnry  as  to  whether  an  action 
based  on  fraud  was  barred  by  limitations.— 
Alpha  Mills  v.  Watertown  Steam-Engioe  C> 
(N.  O.)  917. 

Code,  S  1177,  which  exempts  certain  crimes, 
including  "deceit,"  from  the  two-yeara  limi'-i- 
tion,  applies  to  seduction.— State  t.  Ciowell  iX 

Running  of  the  statute. 

Question  whether  an  action  brought  withis 
six  months  after  the  dismissal  of  another  ac- 
tion brongbt  on  the  same  grounds,  the  dismis!:.il 
being  upon  the  striking  of  an  amendment  wh^''). 
had  been  decided  to  be  essential,  was  a  renewal 
of  the  first  action,  so  as  to  prevent  the  bar  --i 
limitations. — Savannah,  F.  &  W.  Ry.  Co.  v. 
Smith  (Ga.)  157. 

When  a  Judgment  rendered  by  a  ioatice  is 
vacated  by  a  judgment  rendered  on  rehearic:. 
limitations  begin  to  run  from  the  date  of  tl..* 
second  judgment — Salmon  v.  McLean   (N.  C- 

17a 

Propriety  of  instmction  as  to  the  running  nf 
limitations  against  a  claim  by  minor  renHunl«!^ 
men  previous  to  the  death  of  the  life  tenant— 
WaUace  v.  Jones  (Ga.)  89. 

Iiimitations  begin  to  run  against  an  B<rt:>'C 
for  damage  to  land  through  the  dooing  of  a 
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culrert  from  the  time  of  the  actaal  entt?,  and 
not  from  the  time  of  constnictint:  the  obstruc- 
tion.—Henry  V.  Ohio  River  R.  Co.  (W.  Va.) 
863. 

A  foreign  corporation  cannot  set  up  limita- 
tions  in  bar  of  an  action  for  false  warranty.— 
Alpha  Mills  T.  Watertowu  Steam-Engine  C!o. 
(N.  C.)  917. 

Limitations  begin  to  run  against  the  coupons 
on  a  bond  when  they  fall  due,  and  not  when  the 
bond  falls  due.— Thteadgill  t.  Commissioneis  of 
Anson  C!ounty  (N.  C.)  425. 

Code,  {  2932,  allowing  plaintiff,  after  a  nonsuit 
or  dismissal,  to  recommence  his  action  within 
six  months,  without  reference  to  the  running  of 
limitations,  does  not  apply  to  the  renewal  of  a 
case  in  a  state  court  after  a  dismissal  in  a  fed- 
eral coort.— Constitution  Pub.  Co.  r.  De  Laugh- 
ter (Oa.)  1000. 

Aoknowledgment  and  part  payment. 

Part  payment  of  an  obligation,  withont  the 
debtoir's  authority,  by  trustees,  under  an  assign- 
ment by  the  latter  for  the  benefit  of  creditors, 
will  not  rvmore  the  bar  of  the  statute. — ^Battle 
V.  Battle  (N.  O.)  177. 

Uxniting  IdabiUty. 

Carriers'  contracts,  see  "Carriers." 


US  PENDENS. 

The  pendency  of  a  bill  by  the  assignee  of  a 
bond  for  title  against  the  maker  and  assignor, 
for  specific  performance  and  other  lelief,  oper- 
ates as  a  notice  to  all  of  plaintiff's  eauities.— 
Faulkner  v.  Vickers  (Ga.)  233. 

Looal  Preijudice. 

As  ground  for  remoral  of  cause,  see  "Removal 
of  Causes." 


See 


SlagrlBtrate. 

"Justices  of  the  Peace." 


MAUdOUS  FBOSECUnON. 

The  failure  of  a  grand  Jury  to  find  an  indict- 
ment against  one  charged  with  crime  is  prima 
facie  evidonce  of  the  want  of  probable  cause. — 
Brndy  v.  Stlltner  (W.  Va.)  729. 

The  waiver  of  a  preliminary  examination  by 
a  person  charged  with  crime  is  prima  facie  evi- 
dence of  probable  cause. — Brady  v.  Stiltner  (W. 
Va.)  729. 

Evidence  examined,  and  hMt,  that  there  was 
no  probable  cause  for  arresting^ the  plaintiff  for 
forgery.— Thnrber  v.  Eastern  Building  &  Loan 
Ass'n  (N.  C.)  193. 

Where  the  prosecution  is  instituted  on  advice 
of  counsel,  it  is  for  the  jury  to  determine  wheth- 
er malice,  inferred  from  want  of  probable  cuuse, 
is  thereby  rebutted. — ^Thurber  v.  Eastern  Build- 
ing &  Loan  Ass'n  (N.  C.)  193. 

Manslaughter. 

See  "Homicide." 


MASBIAOE. 


See,    also,    "Curtesy": 
"Husband  and  Wife.'' 


"pivorce";    "Dower"; 


A  certificate  of  marriage  with  the  letters  "J. 
P.  C.  Co.,  Qa.,"  written  as  the  signature,  is 
insufficient  to  prove  tbo  official  character  of  the 
signer.— Miller  v.  Miller  (S.  G.)  204. 


A  copy  of  the  record  of  a  marriage  license  of 
citizens  of  South  Carolina  in  another  state  is 
not  conclusive  evidence  of  the  marriage,  where 
the  laws  pertaining  to  the  registry  required  on- 
ly residents  of  the  state  to  register.— Miller  v. 
Miller  (S.  C.)  254. 

MABSHAIilNG  ASSETS. 

A  petition  to  consolidate  suits  against  an  in- 
solvent estate,  and  to  marshal  the  assets,  should 
not  be  dismissed  on  general  demurrer. — Lancas- 
ter V.  Lewis  (6a.)  155. 

MASTEB  AND  SERVANT. 

See,  also,  "Principal  and  Agent" 

One  employed  to  sell  goods  on  commission, 
paying  his  own  expenses,  cannot  employ  others 
to  assist  him,  and  render  the  employer  liable 
for  the  expenses  of  such  others. — National  Cash- 
Register  Co.  V.  Ison  (Ga.)  228. 

Where  a  railroad  brakeman  threw  a  stone 
at  a  boy  attempting  to  board  the  train,  nnd 
struck  a  child  near  by,  the  company  is  not  lia- 
ble for  the  resulting  injury,  the  act  of  the 
brakeman  not  being  within  his  employment. 
— Georgia  Railroad  &  Banking  Co.  v.  Wood 
(Ga.)   m 

lilabillty  for  negligence. 

A  declaration  which  alleges  that  the  railroad 
company  was  negligent  in  "kicking"  its  cars  in 
a  public  place,  wnereby  plaintiff,  an  employ^,  in 
due  care^as  injured,  ctmtains  a  good  cause  of 
action. — ^Hndsoa  ▼.  East  Tennessee.  V.  &  Q.  R. 
Co.  (Ga.)  126. 

Liability  of  employer  for  injuries  received  by 
an  employs  througn  falling  down  an  unguarded 
elevator  shaft.— Whatiey  v.  Block  (Oa.)  985. 

Vice  principals. 

Evidence  examined,  and  hdd,  that  plaintiff 
was  injured  through  the  negligence  of  the  vice 
principal.— Shadd  v.  Georgia,  C.  &  N.  R.  Co. 
(k.  C.)  654. 

Fellow  servants. 

A  track  r^mirer  and  ennne  man  are  fellow 
servants.— Norfolk  &  W.  K.  Ca  v.  Nuckols' 
Adm'r  (Va.)  342. 

Duty  of  an  employer  to  exercise  care  in  ascer- 
taining the  fitness  of  his  employes  for  their  du- 
ties.- Norfolk  &  W.  R.  Co.  v.  Nuckols'  Adm'r 
(Va.)  342. 

When  injury  is  caused  to  servant  by  the  de- 
fault of  a  fellow  servant  together  with  the  neg- 
ligence of  the  master,  the  latter  is  liable. — Nor- 
folk &  W.  R.  Co.  V.  Nuckols'  Adm'r  (Va.)  342. 

A  train  dispatcher  is  not  a  fellow  servant  of  a 
brakeman  on  one  of  the  trains. — Flannegan  v. 
Chesapeake  &  O.  Ry.  Co.  (W.  Va.)  102a 

A  section  boss  having  fall  power  to  hire  and 
command  those  working  under  him  is  not  a  fel- 
low servant. — Logan  v.  North  Carolina  R.  Co. 
(N.  C.)  959. 

Contributory  negligence. 

Where  an  engineer  is  killed  because  of  nin- 
ning  his  engine  around  a  curve  at  a  rate  of  speed 
prohibited  %  the  rules  of  the  company,  the  com- 
pany is  not  liable  for  his  death,  though  the  trark 
was  defective  by  the  outside  rail  being  no  highot 
than  that  on  the  inside. — Robinson  v.  West  Vir- 
ginia &  P.  R.  Co.  (W.  Va.)  727. 

In  an  action  against  a  master  for  injuries  to  a 
servant,  the  burden  of  showing  contributory  neg- 
ligence Is  on  defendant.  —  Punne^n  v.  Chesa- 
peake &  O.  Ry.  Co.  (W.  Va.)  1028. 

Assumption  of  risks. 

One  entering  the  service  of  another  assumes 
the  danger  of  injuries  arising  from  the  negli- 
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cence  of  a  fellow  serrnnt.— Norfolk  &  W.  R. 
Co.  T.  Nuckols'  Adm'r  (Va.)  342. 

The  liability  to  injury  by  a  fellow  serTont  as- 
sumed by  one  entering  another's  serrice  does 
not  depend  upon  Kradntionx  iu  employment. — 
Norfolk  &  W.  K.  Co.  t.  Xuckols'  Adm'r  (Va.) 
342. 

Liability  of  employer  for  injuries  to  an  adult 
employ^  received  while  cleaniiis  a  miichine  in  a 
position  of  obvious  danger.— Hoyle  T.  Excelsior 
Steam  Laundry  Co.  (Ga.)  1001. 

Master  in  Chancery. 

See  "Equity." 

Measure  of  Damages. 

See  "Damages." 

MECHANICS'  lilBNS. 

Sufficiency  of  statement  of  account  to  entitle 
one  to  a  mechanic's  lien  under  Code,  c.  75,  8  4. 
—United  States  Blowpipe  Co.  t.  Spencer  (W. 
Va.)  709. 

Right  to  enforce  a  lie^  on  realty  for  mate- 
rials delivered  to  a  contractor  thereon  without 
making  the  contractor  a  party. — Montague  v. 
Chattanooga,  R.  &  C.  R.  Co.  (Ga.)  S40. 

Sufficiency  of  statement  and  its  verification  for 
a  mechanics  lien  executed  out  of  the  state. — 
Lockhead  v.  Berkeley  Siirinsrs  Waterworlis  & 
Improvement  Co.  (W.  Va.)  1031. 

MINES  AND  MININa 

Question  whether  the  grant  of  a  right  to  enter 
on  property,  and  search  for  and  mine  ores,  with 
a  provision  for  the  payment  of  a  rental  untid' 
mining  commenced,  was  a  mining  lease  or  a  li- 
cense.—Young  T.  Ellis  (Va.)  480. 

Minor. 

See  "Guardian  and  Ward":  "Infancy"';  "Par- 
ent and  Child." 

MOBTQAGES. 

See,  also,  "Chattel  Mortgages." 

Alteration,  see  "Alteration  of  Instrnmenta." 

Of  railroad,  see  "Railroad  Companies." 

On  the  trial  of  a  claim  to  proceeds  of  a  mort- 
gage sale,  claimant  may,  under  the  ordinary 
pleadings  in  a  claim  case,  give  in  evidence  the 
fraud  by  which  the  mortgage  was  procured. — 
Frick  v.  Taylor  (Ga.)  713. 

Admissibility,  on  a  claim  by  a  wife  in  a  mort- 
gage fi.  fa.  against  her  h>isl);tn(l.  of  a  former 
deed  by  a  husband  to  secure  a  debt,  on  which 
she  indorsed  her  consent  thereto,  the  grantee 
therein  having  reconveyed  to  the  husband. — 
Montgomery  v.  Payne  (Ga.)  127. 

Iilen. 

Where  the  owner  of  land  mortgaged  the  same 
to  secure  a  debt,  and  the  mort{:agee  procured 
anotlier  person  to  advance  the  money,  surren- 
dering the  mortgage  to  the  mortgagor,  the  per- 
son advancing  the  money  has  no  lien  on  the 
mortgaged  land  as  against  the  estate  of  the  de- 
ceascil  mortgagor.- Martin  v.  Walker  (Ga.)  2'23. 

A  moi'tgagee  is  not  chargeable  with  notice  of 
an  adverse  claim  of  Inud  which  was  given  to  his 
agent  whose  only  duty  was  to  inspect  the  land 
as  to  character  and  value. — Lewis  v.  Equitable 
Mortgage  Co.  (Ga.)  224. 

Effect  of  failure  to  register  mortgage  m 
against  a  judgment  creditor. — Bostic  v.  Young 
(N.  C.)  652. 


I     The  lien  of  a  bona  fide  mortgage,  made  while 
I  a  suit  is  pending  for  a  divorce  against  the  mort- 
'  gagor,  is  superior  to  that  of  a  subsequent  decree 
for  alimony. — Coulter  y.  Lumpkin  ((ra.)  461, 

The  tender  of  the  amount  due  after  maturity, 
without  payment  into  court,  stops  interest  and 
costs,  but  does  not  discharge  the  Uen. — Parker  v. 
Beasley  (N.  C.)  955. 

Under  Code  Ala.  S  3017,  the  lien  nnder  nn 
Alabama  mortgage  cannot  be  extinguished  by 
levy  of  attachment  in  G^rgia  without  first  pay- 
ment of  the  debt  securM, — Mabry  y.  Metropol- 
itan Trust  Co,  (Ga.)  589. 

Foreolosura. 

Attorneys  of  record.  In  the  foreclosjire  of  a 
mortgage  made  to  a  trustee  for  bondholders,  who 
are  also  attorneys  for  the  receiver,  are  disquali- 
fied to  become  purchasers  of  tlie  property  for 
their  own  benefit  on  the  sale  by  the  reoeirer  nn- 
der the  decree  to  foreclose. — Kreitzer  T.  Grovatt 
(Ga.)  585, 

Where  the  mode  adopted  of  serrice  on  an 

agent  is  authorized,  in  rendering  jndgment  of 
foreclosure,  the  court  necessarily  determines  the 
fact  of  service  and  its  sufficiency, — ^Flannery  v. 
Baldwin  Fertilizer  Co.  (Ga.)  587, 

Where  process  in  a  mortgage  foredosure  was 
regularly  returned  as  served  on  the  special  agent 
of  the  mortgagor,  a  creditor  of  the  mortgagor, 
by  a  general  judgment  junior  to  the  mortgage, 
cannot  dispute  the  legality  of  the  service  by 
showing,  on  the  rule  for  the  distribntion  of  mon- 
ey, that  the  person  served  was  not  in  fact  the 
agent  of  the  mortgagor, — Flannery  t.  Baldwin 
Fertilizer  Ck),  (Ga,)  S&i. 

MX7NICIPAL  COBFOBATIONS. 

1  See,  also  "Counties," 

'  Aid  to  railroad,  see  "Railroad  Companies," 
Incorporation,  see  "Constitutional  Law." 

Forfeiture  of  a  charter  of  a  municipal  corpo- 
ration cannot  be  enforced  or  taken  advantage 
of  in  a  collateral  proceeding.  —  Hornbrook  v. 
Town  of  Elm  Grove  (W.  Va.)  851. 

A  city  has  no  implied  authority  to  provide 
fireworks  for  the  Fourth  of  July. — Love  ▼.  City 
of  Raleigh  (N.  C.)  503. 

The  recorder  or  more  than  the  majority  of  the 
council  need  not  be  present  at  the  hearing  by  the 
town  council  of  a  petition  to  abate  a  nuisance, 
—Town  of  Davis  v.  Davis  (W.  Va.)  906. 

In  the  absence  of  malice  or  culpable  negligence, 
municipal  officers  ore  not  personally  liable  f<.r 
damages  caused  by  the  constrnction  of  a  sewrr 
across  private  premises. — Parks  ▼.  City  Oonncil 
of  Greenville  (S.  C.)  540. 

Ordinances  and  resolutions. 

Where  gambling  is  made  criminal  by  general 
law,  a  city  ordinance  covering  the  same  subject 
is  void.— State  v.  McCoy  (N.  C.)  090. 

Where  an  ordinance  prohibits  the  sale  of  meats 
without  a  liciuse  withm  certain  limits,  a  sale  by 
a  butcher  outside  the  limits  of  meat  dolivei^d 
within  the  limits  is  a  violation  of  the  ordinance. 
—State  V.  Wernwag  (N.  C.)  083. 

Sufficiency  of  resolution  of  mayor  and  city 
council  to  authorize  the  condemnation  of  the 
right  of  a  private  corporation  to  bridge  a  street, 
granted  by  a  previous  contract  with  the  city.— 
Trustees  Atlanta  University  y.  City  of  Atlanta 
(Ga.)  74. 

Power  of  municipalities,  under  authority  to 
protect  the  health,  property,  and  person  of  the 
citizens,  and  to  preserve  p^ce  and  good  order, 
to  pass  an  ordinance  prohibiting  one  from  keep- 
ing intoxicating  liquors  for  iUeral  sale.- Bag- 
well T.  Town  of  Lawrenceville  (Ga.)  903. 

Right  of  city  to  tax  the  manufacture  and  sate 
of  ice  under  Laws  1870-77,  c  192,  (  9,  au- 
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thorlziiig  the  levy  of  taxes  on  trades.— State  v. 
Worth  (N.  C.)  204. 

Liability  for  negligence. 

Under  Code,  c.  43,  §  53,  any  person  sustaining 
injuries  to  his  person  or  property  because  of  de- 
fective streets  may  recover  therefor  against  the 
city  or  town;  but  he  cannot  recover  for  inju- 
ries to  his  business  arising  from  such  defects. — 
Hale  V.  Town  of  Weston  (W.  Va.)  742. 

Liability  of  a  dty  for  personal  injuries  result- 
ing from  a  defective  street — i'enger  v.  CSty  of 
BlneBeld  (W.  Va.)  752. 

Under  Rev.  St.  1893,  i  1582,  a  city  is  not  lia- 
ble for  injuries  c«an8ed  by  a  horse  becoming 
frightened  at  merchandise  negligently  allowed 
to  be  displayed  on  the  street. — Dunn  t.  Town 
Council  of  Barnwell  (S.  0.)  315. 

One  walking  at  night  on  a  sidewalk  is  required 
only  to  use  ordinary  care  to  avoid  injury. — ^Rus- 
sell V.  Town  of  Monroe  (S.  C.)  550. 

A  city  that  owns  a  bridge  over  a  river  be- 
tween two  states  is  liable  for  Injuries  resulting 
from  a  defective  approach  to  the  bridge  on  the 
opposite  side  of  the  river. — City  Council  of  Au- 
KUbU  t.  Hudwn  (Oa.)  28D. 

In  ari  action  for  injuries  caused  by  a  defective 
sidewalk,  the  burden  of  abowing  contributory 
negligence  is  on  detendant.— Russell  v.  Town  of 
Monroe  (N.  C.)  550. 

A  city  Is  not  liable  for  Injuries  caused  by  neg- 
ligence of  its  agent  in  control  of  a  display  of  j 
fireworks  on  the  Fourth  of  July. — Love  v.  City  . 
of  Raleigh  (N.  C.)  508. 

A  city  is  not  liable  for  damages  resulting  from 
the  wrongful  acts  of  its  ofhcers,  in  the  absence 
of  a  statutory  provision  therefor.— Parks  v.  City  I 
Council  of  Greenville  (S.  C.)  540.  I 

Taxation. 

A  municipality  authorised  to  tax  trades,  pro- 
fessions, franchises,  and  incomes  is  not  ootand  . 
to  tax  them  uniformly  as  to  amount.— State  v. 
Worth  (N.  C.)  204.  . 

An  act  authorizing  the  levy  of  a  tax  by  a  city  j 
on  a  particular  date  will  be  construed  as  au- 
thorizing the  levy  on  that  date  or  within  a  rea- ' 
sonable  time  thereafter.— State  y.  Worth   (N. ; 
C.)  204.  I 

Act  Dec.  11,  1871,  authorizing  the  city  of  Ma- 
con to  collect  a  tax  "on  banking,  insurance  or 
other  capital  employed  therein."  does  not  author- 
ize the  taxation  of  corporate  stock  as  such. — City  . 
of  Macon  v.  Macon  Construction  Co.  (Ga.)  4u(i. 

Murder. 

See  "Homicide." 

Mutual  Benefit  Instirance. 

See  "Insurance." 


Necessary  Parties. 


See  "Parties.' 


NEOUGENCB. 

Defective  streets,  see  "Municipal  Corporations." 

Of  carrier,  see  "Carriers." 

Of  master,  injury  to  servant,  see  "Master  and 
Servant." 

Of  railroad,  see  "Railroad  Companies." 

Of  street  railroad,  see  "Horse  and  Street  Rail- 
roads." 

Of  telegraph  company,  see  '*TeIegTaph  Compa- 
nies."^ 

It  is  not    negligence  to  run  a    freight    train 
through  a    small  village  at  20    miles  an    hour 
where  the  train  is  equipped  with  proper  brakes. 
21«.£.— 68 


—Johnson's  Adm'r  v.  Chesapeake  &  O.  Ky.  Co. 
(Va.)  288. 

Where  injuries  resulted  from  a  horse  and  its 
driver  falling  from  a  bridge  down  an  embank- 
ment because  of  the  absence  of  guard  rails  on 
the  approach  thereto,  the  absence  of  guard  rails 
was  the  proximate  cause  of  the  injuries,  though 
the  horse  was  running  away  because  of  fright 
from  a  railroad  train  near  by. — City  Council 
of  Augusta  T.  Hudson  (Ga.)  2i88. 

Where  the  injury  complained  of  was  the  re- 
sult of  mutual  negligence  by  plaintiff's  servant 
and  defendant,  there  can  be  no  recovery  unless 
the  servant  was  less  in  fault  than  defendant. — 
Central  Railroad  &  Banking  Co.  of  Georgia  v. 
Newman  (Ga.)  219. 

In  an  action  for  injuries  to  a  child  nine  years 
old,  who  was  before  the  jury  as  a  witness,  it 
was  improper  to  charge  that  a  child  nine  years 
old  or  less  is  presumed  not  to  be  responsible  for 
his  acts.— Savannah,  P.  &  W.  Ry.  Cfc.  t.  Smith 
(Ga.)  157. 

Tlie  fact  that  plaintiff  was  intoxicated  at  the 
time  of  the  accident  does  not  prevent  his  re- 
covery, if  the  intoxication  did  not  contribute  to 
the  accident.— Central  Railroad  &  Banking  Co. 
V.  Phinazee  (Ga.)  66. 

There  is  no  presumption  that  a  boy  betweea 
10  and  14  years  of  age  .cannot  exercise  suffi- 
cient care  to  avoid  injury  by  a  train  in  motion. 
—Central  Railroad  &  Banking  Co.  v.  Golden 

(Ga.)  ea 

The  negligence  of  a  driver  and  owner  of  a 
private  vehicle,  which  contributes  to  a  collision 
with  a  locomotive,  is  not  imputable  to  one  riding 
by  invitation  in  the  vehicle,  and  with  no  con- 
trol over  the  driver. — Roach  v.  Western  &  A. 
R.  Co.  (Ga.)  67. 

Rieht  to  charge  jury  that  they  have  no  right 
to  find  anything  against  defendant  because  of 
negligence  shown  by  the  evidence,  which  is 
not  declared  upon.^Atlanta  St  R.  Co.  v. 
Walker  (Ga.)  & 

NEOOTIABLB  INSTRUMENTS. 

Where  the  payee  of  a  note  procured  the  same 
to  be  executed  by  an  agreement  to  procure  em- 
ployment for  a  third  person,  for  whose  benefit 
the  note  was  made,  by  which  the  latter  could 
earn  money  to  pay  the  note,  the  failure  of  the 
payee  to  procure  such  employment  will  defeat  a 
recovery  on  the  note.— Toombs  v.  West  (Ga.) 
522. 

Aocommodation  paper. 

In  an  action  on  an  accommodation  note,  where 
it  appears  thpt  the  payee  used  the  note  for  a  pur- 
pose other  than  that  specified,  the  burden  is  on 
plaintiff  to  show  that  he  is  a  bona  fide  holder 
thereof.— Union  Trust  Co.  v.  McClellan  (W.  Va.) 
1025. 

Indorsement  and  transfer. 

The  donor  of  a  note,  when  sued  on  his  in- 
dorsement, may  show  that  the  indorseioicnt  was 
based  on  love  and  affection  only. — lioudei-milk 
T.  Loudermilk  (Ga.)  77. 

Liability  of  the  indorser  of  notes  given  as  the 
purchase  price  of  land,  on  his  warranty  as  to  the 
solvency  of  the  makers,  knowing  at  the  time  of 
the  transfer  that  the  makers  were  insolvent  and 
that  the  bond  for  title  on  which  the  notes  were 
given  had  been  surrendered. — Vance  v.  McBur- 
nett  (Ga.)  520. 

I  Bona  fide  purchasers. 

i  Evidence  examined,  and  held  Insufficient  to 
show  that  the  purchaser  of  a  note  before  matu- 
rity had  notice  of  equities  against  it.— <^hippewa 
Valley  Bank  v.  National  Bank  (N.  C.)  688. 

An  existing  debt  iv  not  such  a  consideration  as 
will   protect   the   holder   of   a   negotiable   note 
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wroDgfulIy  pledged  ai  collateral  seouritj-  by  the 
payee.— Union  Trust  Co.  t.  McClelluu  (W.  Va.> 
1025. 

One  diacountlng  a  note  after  maturity  takes 
it  subject  to  all  equities.— Gibson  r.  Hntchins 
(S.  C.)  250. 

Rlgbt  of  maker  of  note,  when  sned  by  pur- 
chaser for  yalue  before  maturity,  to  plead  fail- 
ure of  consideration,  and  that  when  plaintiff 
purchased  he  knew  of  such  failure. — Montgom- 
ery T.  Hunt  (Ga.)  50. 

One  purchasing  notes  or  bonds  founded  on  a 
consideration  illegal  and  contrary  to  public  pol- 
icy, with  knowledge  of  the  facts,  tiikes  them 
subject  to  such  defense.— Tompkins  v.  Compton 
(Ga.)  79. 

A  purchaser  before  maturity  of  notes,  who 
pays  half  of  the  face  value  in  cash  and  gives 
the  indorser  credit  for  the  balance,  holds  all  the 
notes  free  from  equities  of  the  makers. — United 
States  Nat  Bank  v.  McNair  (N.  C.)  380. 

Sureties. 

Where  a  joint  note  with  surety  was  taken  up 
by  one  of  the  makers  Iv  his  gtving  two  other 
notes,  one  signed  by  the  same  surety  and  the 
other  by  another  surety,  to  whom  was  assigned, 
as  collateral  security,  such  maker's  claim  against 
the  joint  maker  of  the  original  note,  hdd,  that 
the  surety  on  the  original  noie,  who  had  been 
obliged  to  pay  the  second  note,  on  which  he  be- 
came surety,  is  not  entitled  to  share  in  such  col- 
lateral security.— Cbnrad  v.  Smith  (Va.)  501. 

Aooeptanoe. 

Where  a  draft  is  accepted,  payable  "when  I 
receive  funds  to  the  nse  oF'  the  drawer,  the  ac- 
ceptor is  liable  when  the  moneys  have  been 
placed  to  Ills  credit,  though  be  has  not  taken 
manual  possession  thereof. — Wallace  v.  Douglas 
(N.  C.)  387. 

Demand,  protest,  and  notice. 

An  indorser  of  a  note,  who  resided  in  the  city 
where  the  same  was  made  payable  and  was  pre- 
sented for  payment,  hdd,  under  the  facts,  not  to 
be  entitled  to  notice  of  protest  on  nonpayment. 
-Big  Sandy  Nat.  Bank  v.  Chilton  (W.  Va.)  774. 

Where  a  note,  indorsed  by  several  persons,  re- 
siding at  different  places.  Is  indorsed  to  a  bank 
for  collection,  and  1^  that  bank  presented  at  the 
place  of  payment,  where  one  of  the  indorsera 
resides,  on  protest  for  nonpayment  notice  need 
he  given  only  to  the  bank  that  Indorsed  it  for  col- 
lection.—Big  Sandy  Nat.  Bank  v.  Chilton  (W. 
Va.)  774. 

Where  the  indorsee  of  a  note  that  indorsed  the 
same  to  another  bank  for  collection  received  no- 
tice of  protest,  it  is  then  its  duty  to  notify  prior 
indorsers. — Big  Sandy  Nat.  Bank  v.  Chilton  (W. 
Va.)  774, 

Snfficiency  of  evidence  to  show  that  notice  of 
protest  was  posted  to  the  indorser,  it  bein^  first 
sent  to  a  bank  in  another  city,  which  mailed  it 
to  the  indorser,  who  lived  in  the  city  in  which 
the  note  was  payable. — Apple  v.  Lesser  (Ga.)  171. 

Necessity  of  evidence  as  vo  the  time  of  de- 
positing the  notice  of  protest  in  the  post  office, 
when  it  appears  that  the  indorser  never  received 
the  notice.— Apple  v.  Lesser  (Ga.)  171. 

Actions  on  notes. 

In  an  action  on  a  joint  note  made  by  husband 
and  wife,  evidence  that  the  credit  was  given  to 
the  wife  only  is  inadmissible.  —  Dobbins  ▼. 
Blanchard  (Ga.)  215. 

Propriety  of  InBtructlon,  in  an  action  on  a 
note  providing  for  attorney's  fees,  that  plaintiff 
could  recover  reasonable  fees,  evidence  of  such 
fees  having  been  given  without  objection,  and 
there  being  no  evidence  as  to  what  iilnintiff  ac- 
tually paid.— Smith  v.  Moody  (Ga.)  157. 

Right  of  one  claiming  under  a  written  assign- 
ment of  a  note  to  sue  in  his  own  name. — Louder- 
milk  T.  Loudermilk  (Ga.)  77. 


Burden  of  proof  in  a  salt  on  a  note,  where  ilc- 
fendnnt  admits  its  execution  and  plaintiff's  i.wn- 
ership  of  it.— Montgomery  v.  Hunt  (Ga.)  oU. 

Question  whether  a  tax  collector,  wijo  had  re- 
ceived certain  coupons  for  taxes,  in  snit  on  sim- 
ilar coupons  will  be  presumed  to  own  such  coa- 
pons  because  they  are  in  his  possession.- Threa'l- 
ctU  v.  Ckimmisaioners  of  Anson  County  (N.  C.) 

NEW  TRTATi. 

In  criminal  cases,  see  "Criminal  Law." 

A  question  as  to  the  regolari^  or  sufficiency 
of  the  pleading  cannot  be  raisea  by  motion  tvr 
a  new  trial.— Rivea  v.  Lamar  (Ga.)  294. 

The  inadvertence  of  coonsel  representing  both 
defendants  in  entitling  a  motion  for  a  new  trial 

Preparatory  to  taking  an  appeal  in  behalf  of  onr 
efeudant  only  is  immaterial,  and  a  new  trial 
granted  to  the  latter  inures  to  both  defendant.-^ 
— Tillett  V.  Lynchburg  &  D.  R.  Co.  (N.  C.)  09S. 

Affidavits  of  jurors  will  not  be  received  la 
Impeach  their  verdict. — City  Council  of  Au- 
gusta V.  Hudson  (Ga.)  289. 

On  motion  for  new  trial,  excepdona  pendente 
lite,  filed  by  defendant,  and  aangning  error  in 
the  striking  out  of  certain  pleas,  cannot  be  con- 
sidered, the  motion  containing  no  complaint  io 
that  regard.— Turner  v.  Pearson  (Ga.)  104. 

That  the  brief  of  evidence  on  a  motion  for  a 
new  trial,  which  was  duly  approved,  consista 
of  a  stenographic  report,  is  no  ground  for  ^a- 
missal  of  the  motion  if  no  motion  to  vacate  the 
approval  is  made.— Lewis  v.  Equitable  Mort- 
gage Co.  (Ga.)  224. 

That  the  brief  of  evidence  contains  snperfluooa 
matter  Is  no  ground  for  dismissing  a  motion  for 
a  new  trial.— Dawson  v.  Briscoe  (Ga.)  589. 

The  error  of  approving  a  brief  of  evidence 
over  objections  is  cured  by  a  previoos  written 
assent  by  counsd  to  the  correctness  of  the  brief. 
—Dawson  v.  Briscoe  (Ga.)  56i). 

Sufficiency  of  stipulation  by  counsel  as  to  the 
brief  of  evidence  on  a  motion  for  a  new  trial 
to  operate  as  an  estoppel  against  objections  that 
the  brief  was  not  filed  within  the  required  time. 
—Central  Railroad  &  Banking  Co.  v.  Keller 
(Ga.)  580. 

Propriety  of  refusing  to  approve  a  brief  of  evi- 
dence on  a  motion  for  a  new  trial  after  succes- 
sive adjournments  of  the  hearing. — Watson  v. 
Long  (Ga.)  507. 

The  refusal  to  approve  a  brief  of  evidence  on 
a  motion  for  a  new  trial  after  a  lapse  of  1$ 
months  from  the  trial,  is  not  error.— Watson  v. 
Long  (Ga.)  607. 

A  new  trial  will  not  be  granted  for  newly-dis- 
covered evidence,  which  tends  only  to  discredit 
witnesses.— Martin  v.  Kendrick  (Ga.)  893. 

The  grant  of  a  first  new  trial  is  within  th<> 
discretion  of  the  trial  court.— Cartersvilie  Land 
Co.  V.  Pratt  (Ga.)  71Q;  Dawson  v.  Briscoe  (Ga.t 
589;  Starling  v.  Western  Union  TeL  Cb.  (Ga.) 
400. 

Where  affidavits  as  to  newly-disoovered  evi- 
dence are  denied  by  a  counter  showing,  the  dis- 
cretion of  the  court  in  refusing  a  new  trial  will 
not  be  disturbed.- Whitney  v.  Gibson  (Ga.)  46. 


See 


Nonsuit. 

"Practice  in  CivU  Cases." 


Notes. 

See  "Negotiable  Instmmenta." 

Notloe. 

Of  nonpayment  of  note,  see  "Negotiable  Instru- 
ments." 
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NUISANCE. 

Wh«r«  the  injury  sustained  to  one's  bnsineas 
because  of  a  defective  street  in  a  city  is  only 
such  injury  as  !a  sustained  by  others,  he  cannot 
recover  therefor  against  the  city.— Hale  v.  Town 
of  Weston  (W.  Va.)  742. 

Manufacturing  explosives,  and  storing  same 
on  premises,  near  a  navigable  river,  two  rail- 
roads, and  a  public  highway,  is  a  nuisance  per 
se.— Huntington  &  Ivenova  Land  Development 
Co.  V.  Phoenix  Powder  Manuf'g  Co.  (W.  Va.) 
1037. 

Question  whether  a  "merryjioround,"  run  by 
a  steam  engine,  with  a  whistle  blowing  every 
few  minutes,  and  a  band  of  music  kept  up  till 
10  at  night,  is  a  nuisance  which  a  town  council 
may  abate.— Town  of  Davis  v.  Davis  (W.  Va.) 

9oa 

Sufficiency  of  a  summons  issued  by  the  mayor 
on  a  petition,  under  Code,  c.  47,  f  28,  asking  a 
town  council  to  abate  a  nuisance. — Town  of 
Davis  V.  Davis  (W.  Va.)  906. 

Necessity  of  resort  to  a  court  of  equity  to 
restrain  a  nuisance,  when  the  law  gives  the 
council  of  a  town  power  to  abate  nuisances. — 
Town  of  Davis  v.  Davis  (W.  Va.)  906. 

An  improvement  company  that  induces  a  man- 
ufacturer of  explosives  to  locate  on  its  premises 
cannot  restrain  the  operation  of  the  concern 
rfter  discovering  that  it  diminishes  the  value  of 
adjoining  property.  —  Huntington  &  Kenova 
Land  Development  Co.  v.  Phoenix  Powder  Man- 
nf  g  Co.  (W.  Va.)  1037. 

A  declaration  in  an  action  for  injuries  to 
plaintiff's  crops  for  two  specific  years  by  over- 
flowing his  land,  alleging  damages  at  $1,000, 
U  amendable  by  adding  an  allegation  that  the 
nuisance  rendered  the  premises  wholly  worth- 
less for  cultivation,  and  laying  the  damages  at 
$3,000,  the  purpose  being  to  recover  for  injuries 
to  his  crops,  and  not  for  permanent  damages.— 
Danielly  v.  Cheeves  (6a.)  524. 

In  an  action  to  recover  damages  for  overflow- 
ing plaintiff's  land,  a  declaration  alleging  in- 
juries to  crops  for  specified  years  cannot  be 
amended  so  as  to  allege  permanent  injuries  to 
the  land.— Danielly  v.  Cheeves  (Ga.)  524. 

Where  the  effect  of  the  overflowing  of  land 
for  successive  years  is  to  render  the  land  worth- 
less for  cultivation,  only  one  action  lies  for  ttie 
injuries,  but,  if  the  injuries  to  the  land  will 
abate  by  ceasing  overflow,  recovery  may  be  had 
for  the  injuries  to  the  several  annual  crops. — 
Danielly  v.  Cheeves  (Ga.)  624. 

One  whose  property  is  injured  by  an  explo- 
sion of  powder  stored  near  bis  premises,  so  as  to 
ccnstitute  a  nuisance,  may  recurer  damages 
from  the  owner  of  the  powdpr.  —  Wilson  v. 
Phoenix  Powder  Manufg  Co.  (W.  Va.)  1035, 

OATH. 

▲  verification  made  before  the  clerk  of  the 
hustings  court  of  Richmond,  Va.,  is  valid,  un- 
der Code,  I  633.— Hinton  v.  Life  Ins.  Co.  of 
Virginia  (N..C.)  201. 

OFFICE  AND  OFFICEB. 

See,  alsoj_ "Clerk  of  CJourt":  "Judge":  "Justices 
■Receivers  ;  "Sheriffs  and  Con- 


oi  the  i^eace' 
stables." 


Corporate  officers,  see  "Corporations." 

An  election  to  an  office  by  the  legislature  be- 
fore the  act  creating  the  office  takes  effect  is 
void.— State  v.  Meares  Qf.  C.)  973. 

Under  Code,  (  1090,  on  trial  of  an  officer  for 
willful  omission  or  neglect  of  duty,  corrupt  in- 
tpnt  need  not  be  show^n.- State  v.  Hatch  (N.  C.) 
430. 


The  sale  of  county  property  by  the  commission- 
ers at  a  grossly  inadequate  price  is  evidence  of 
omission  or  neglect  of  duty  within  Cbde,  |  1090. 
—State  V.  Hatch  (N.  0.)  430. 

Opinion  Evidence. 

See  "Evidence." 

Orders. 

Appealable  oi^^ers,  see  "Appeal." 

Ordinance. 

See  "Municipal  Corporations." 

FABENT  AND  CHILD. 

See,  also,  "Guardian  and  Ward";  "Infancy." 

Right  of  a  woman  who  has  been  abandoned  by 
her  husband  to  sue  for  injuries  inflicted  upon 
their  child  after  the  abandonment. — Savannah, 
P.  &  W.  Ry.  Co.  V.  Smith  (Gta.)  167. 

A  writing  executed  by  a  father  for  the  pur- 
pose of  securing  his  discharge  from  arrest  on 
a  charge  of  kidnapping  his  child,  releasing  to 
his  wife  the  custody  of  such  child,  is  invalid.— 
Hunt  T.  Hunt  (Ga.)  616. 

Propriety  of  a  Judgment  awarding  the  custody 
of  mmor  children  to  their  paternal  grandpar- 
ents.- Hunt  v.  Hunt  (Ga.)  515. 

Parol  Evidence. 

See  "Evidence." 


PARTIES. 

See,  also,  "Quieting  Titlfr-Removal  of  Cloud." 
On  appeal,  see  "Appeal." 

Infant  children  are  necessary  parties  to  a  pe^ 
tition  seeking  to  restrict  their  rights  to  the  use 
of  a  fund  assigned  to  them  under  their  de- 
ceased father's  nomestead  claim. — Clendenniug 
V.  Conrad  (Va.)  818. 

Qnestion  whether  an  assignor  for  creditors 
and  his  assignee  were  necessary  parties  to  an 
action  by  a  creditor  against  a  sheriff  who  was, 
by  agreement,  after  having  levied  on  the  as- 
signed goods,  intrusted  with  their  custody  for 
the  purpose  of  sale,  plaintiff  suing  for  part  of 
the  proceeds  of  sale. — Elizabeth  ton  Shoe  Go.  v. 
Hughes  (N.  C.)  966. 

Propriety  of  joinder,  in  an  action  against  a 
railroad  company  by  one  who  conveyed  a  right 
of  way  to  it  in  consideration  of  its  promise  to 
construct  the  road,  of  anotter  company,  to  which 
it  sold  out  its  rights,  with  the  understanding 
that  the  enterpiise  would  be  abandoned.  — 
Savannah,  F.  &  W.  Ry.  Co.  v.  Atkinson  (Ga.) 
1010. 

FABTITION. 

A  voluntary  partition  by  tenants  in  common, 
hrld  valid  after  long  acquiescence  and  possession, 
though  the  interest  of  one  cotenant  was  em- 
braced in  the  homestead  set  apart  prior  to  such, 
partition.— Blacker  v.  Dunlop  (Ga.)  136;  Dun- 
lop  V.  Blacker,  Id. 

Admissibility  of  testator's  will  in  an  action 
by  executors  for  partition,  which  was  founded 
on  the  will,  the  one  issue  on  the  trial  being  as 
to  the  alleged  gift  by  testator  to  his  son.  one 
of  defendants.— Rives  v.  Lamar  (Ga.)  294. 

Where,  on  partition,  it  is  necessary  to  sell  the 
land  and  divide  the  proceeds,  the  coparcener  who 
has  made  repairs  and  permanent  improvements 
should  receive  the  value  of  such  repairs  and  im- 
pruvumeuts  at  the  date  of  sale,  and  not  their 
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orijrinal  cost— Ward  t.  Ward's  Heirs  (W.  Va.) 
746. 

One  la  not  entitled  to  partition  when  the  re- 
lation of  joint  tenancy  on  which  his  claim  la 
based  was  created  by  an  illegal  agreement. — 
Milhona  t.  SaUy  (S.  C.)  268. 

Irregnlaritiea  in  a  partition  sale  of  lands  of 
minors  are  cured  by  Code,  f  387.  —  Smith  y. 
Gray  (N.  C.)  200. 

In  case  an  action  for  partition  is  transferred 
or  appealed  from  the  cleric  of  CMirt  to  the  «n- 
preme  court,  the  deed  under  which  plaintiffs 
claim  may  be  reformed  by  the  court. — Helms  v. 
Austin  (N.  C.)  536. 

Where  plaintiff  claims  as  tenant  in  common, 
and  his  title  is  denied,  the  burden  is  on  plaintiff 
to  establish  It  — Huneycutt  ▼.  Brooks  (N.  C.) 
558. 

I>ABTNEBSHIF. 

Assignment  by,  see  "Assignment  for  Benefit  of 
Creditors." 

A  member  of  a  firm  can  sign  the  firm  name 
to  an  undertaking  in  attachment  without  spe- 
cial authority.— Grollman  v.  Lipsitz  (S.  C.)  272. 

Where  a  bank  holds  a  note  made  by  one 
partner  and  indorsed  by  another  individually, 
it  has  the  burden  of  showing  that  it  is  a  firm 
debt.— National  Bank  t.  Cringan  (Va.)  820. 

Question  whether  Code  188T,  S  2877,  making 
all  the  property  used  in  a  business  liable  for 
the  debts  of  the  person  carrying  it  on  in  his 
own  name  without  the  addition  of  such  words 
as  "&  Co.,"  rendered  silent  partners  liable  for 
all  the  debts  of  partners  carrying  on  a  firm  in 
their  own  name.  —  National  Bank  v.  Cringan 
(Va.)  820. 

Liability  of  members  of  a  firm  for  a  debt 
created  by  a  loan  to  one  of  the  members  for 
the  purpose  of  furnishing  him  with  money  to 
put  in'o  the  firm. — National  Bank  y.  Cringan 
•(Va.)  820. 

A  firm  of  general  partners  need  not  disclose 
their  individual  names  on  a  sign  and  by  adver- 
tisement—National Bank  y.  Cringan  (Va.)  820. 

Rights  of  the  snrviying  partner  on  the  death 
of  a  member  before  the  expiration  of  the  term 
to  recover  from  the  estate  of  the  deceased  part- 
ner a  portion  of  the  conrideration  of  the  part- 
nership contract.— Petrie  v.  Steedly  (Ga.)  612. 

SufBciency  of  a  complaint  by  a  surviving  part- 
ner to  recover  from  his  deceased  partner's  es- 
tate a  portion  of  the  consideration  on  which  the 
partnership  agreement  was  made.  —  Petrie  v. 
Steedly  (Ga.)  612. 

Liability  of  a  retiring  partner  for  goods  order- 
ed by  the  firm,  where  such  retiring  partner  re- 
fused to  allow  delivery  after  dissolution  until 
he  was  released  from  liability. — Yenable  v.  Ste- 
vena  (Ga.)  S16. 


Passengers. 


See  "Carriers." 


PAYMENT. 

A  plea  of  payment  may  be  supported  by  parol 
evidence  that  notes  were  accepted  in  payment, 
without  producing  the  same. — Fisher  v.  George 
S.  Jones  Co.  (Ga.)  162. 

Effect  of  evidence  of  nncauceied  note  signed 
by  decedent,  found  among  the  papers  of  another 
decedent,  as  showing  that  the  debts  of  the  for- 
mer were  not  paid  during  his  life. — Johnson  y. 
Gooch  (N.  C.)  SB. 

Sufficiency  of  a  plea  of  settlement,  which  fails 
to  set  out  the  terms  of  the  settlement.— Nance  t. 
Winship  Mach.  Co.  (Ga.)  OOL 


Where  plaintiff  holds  two  notes,  one  as  exec- 
utor and  one  in  his  own  right,  and  on  request 
for  money  for  "one  of  the  heirs"  the  maker  re- 
mits a  check,  it  should  be  applied  on  the  note 
held  as  executor.— Moose  v.  Marks  (N.  C.)  661. 

Discharge  of  contract  by  the  acceptance  of  a 
certain  sum  from  the  debtor,  who,  on  payment 
declared  that  it  was  in  full  payment. — ^American 
Manganese  Co.  y.  Virginia  Manganese  Co.  (Va.) 
466. 

FEBJUBY. 

Indictment  examined,  and  Add  snfficient  — 
SUte  y.  Champion  (N.  C.)  7U0. 

PUBADINQ. 

See,  also,  "Assumpsit";  "Equity";  "Specific  Per- 
formance"; "Trespass." 

Question  whether  an  averment  that  defend- 
ant administrator  hi^  received  assets,  and  had 
failed  to  apply  them  on  plaintiffs  judgment, 
and  had  wasted  them,  were  allegations  of  law 
or  fact.— Willis  y.  Toaer  (S.  C.)  617. 

Under  Code  1887.  S  3211,  a  notice  for  pay- 
ment in  16  days  takes  the  place  of  both  writ 
and  declaration,  and  the  only  qutstion  on  de- 
murrer is  its  sufficiency. — Morotock  Ins.  (3o.  v. 
Pankey  fV'a.)  487. 

Demurrer. 

Where  defenses  are  not  separately  stated  in 
an  answer,  plaintiff  cannot  demur  to  a  part 
thereof.— Bmst  v.  Salvo  (S.  C.)  616. 

Paragraphs  of  an  answer  alleging  payment  of 
the  debt  sued  on  are  not  subject  to  general  de- 
murrer.— Buist  v.  Fitzsimous  (S.  C.)  610. 

On  a  demurrer  to  a  declaration,  in  an  action 
for  overflowing  farm  land,  or  a  series  of  decla- 
rations which -have  been  consolidated  for  trial, 
the  court  cannot  look  beyond  the  declarations 
themselves,  so  as  to  take  notice  of  the  contents 
of  the  declaration  filed  in  the  previoua  action  be- 
tween the  same  parties  touching  the  same  nui- 
sance, and  damages  to  crops  of  previous  years. 
— Danielly  v.  Cheeves  (Ga.)  524. 

In  an  action  on  a  primary  liability  of  corporate 
officers  the  objection  that  their  liabil!^  is  second- 
ary is  not  a  ground  for  demurrer.- Buist  v.  Mel- 
chers  (S.  C.)  449. 

Effect  of  demurrer  to  a.  petition  as  amended, 
as  opening  the  merits  of  the  whole  pleading  to  a 
fresh  adjudicatioii.  —  Foisom  y.  Howell  (Ga.) 
136. 

Flea  or  answer. 

If  one  of  two  or  more  pleas  is  good,  it  will 
defeat  the  action.— Henry  y.  Ohio  Biver  R.  Co. 
(W.  Va.)  863. 

As  against  a  general  demurrer  or  mere  motion, 
a  plea  containing  a  good  defense  is  not  vitiated 
by  setting  up  other  matters,  and  praying  tor 
relief,  which  cannot  be  granted. — ^Kmg  v.  John- 
son (Oa.)  805. 

Constmction  of  the  pleading  act  of  1S93  as  to 
the  effect  of  a  failure  to  deny  any  essential  aver- 
ment of  fact  made  by  plaintiff. — Hight  y.  Bar^ 
rett  (Ga.)  lOOa 

Motion  to  malte  more  definite  and  cer- 
tain. 

Under  Code,  |  181,  a  proper  remedy  for  an  in- 
definite pleading  is  by  motion  to  make  mote  defi- 
nite.—Buist  V.  Melchers  (S.  0.)  449. 

Beply. 

Failure  to  reply  to  a  plea  introdnciiig  new 
matter  or  to  join  an  Issue  may  be  corr«ctad  by 
a  trial  of  the  case  on  its  merits  with  the  in- 
troduction of  evidence  under  such  plea,  there 
being  no  exceptions  to  the  verdict  on  that  ac- 
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connt— Henry  t.  Ohio  River  R.  Co.  (W.  Va.) 
863. 

Amendment. 

Right  to  strike  oat  by  atnendment  the  words 
"as  executors"  after  the  name  of  plaintiff  in  the 
complaint.— Willis  t.  Tozer  (S.  C.)  817. 

Propriety  of  allowing  plaintiff  to  amend,  in 
an  action  against  an  administrator,  after  a  de- 
murrer to  the  complaint  was  sustained  as  fail- 
ing to  allege  that  the  assets  received  by  defend- 
ant were  applicable  to  the  payment  of  the  judg- 
ment sued  on.— Willis  v.  Tozer  (S.  0.)  617. 

A  declaration  in  an  action  by  a  parent  for 
the  loss  of  services  of  a  child  because  of  it» 
wrongful  death,  alleging  that,  as  the  child  ad- 
vance in  years,  its  services  would  become  of 
great  value  to  plaintiff,  may  be  amended  so  as 
show  thai:  the  services  of  the  child  were  of  a 
certain  value  at  the  time  of  its  death. — Sugar- 
man  V.  Atlanta  Consolidated  St.  By.  Co.  (Ga.) 
B81. 

Filing  an  amended  pleading  does  not  deprive 
one  of  the  tienefit  of  the  allegations  in  the  orig- 
inal pleading.  —  ThreadgtH  v.  Commissioners  of 
Anson  County  (N.  C.)  425. 

Though  the  penalty  for  failure  to  transmit  a 
message  may  oe  recovered  in  the  same  action 
with  the  damages  therefor,  one  cause  of  action 
cannot  be  intro<luced  by  way  of  amendment  in 
an  action  on  the  other.  —  Baldwin  v.  Western 
Union  Tel.  Co.  (Ga.)  212. 

Right  to  amend  petition  in  an  action  to  re- 
cover for  improvements  on  land,  under  Rev.  St. 
1893.  §  19.'52,  so  as  to  allege  that  plnintife  be- 
lieved herself  to  be  the  owner  in  fee  of  the  land 
when  she  purchased  it. — Tumbleston  v.  Rumph 
(S.  C.)  84;  Seigler  v.  Same,  Id.;  Reeves  v. 
Same,  Id.;   Hiott  v.  Same,  Id. 

Right  to  amend  the  declaration  in  a  suit 
against  a  telegraph  company  to  recover  the  stat- 
utory penaltar  for  failure  to  promptly  deliver  a 
telegram. — Western  Union  Tel.  C6.  v.  Smith 
(Ga.)  166. 

Right  to  amend  declaration  in  an  action  on  an 
account  by  setting  out  a  written  contract. — May 
Mantel  Co.  t.  United  States  Blowpipe  Co.  (Ga.) 
142. 

Where  a  joint  action  for  libel  was  brought  by 
two  plaintiffs,  one  of  them  could  be  stricken  by 
amendment.  —  Constitution  Pub.  Co.  v.  Way 
(Ga.)  139. 

In  an  action  nnder  a  statute  after  an  action 
founded  on  negligence  has  been  barred,  plaintiff 
cannot  amend  by  striking  out  the  allegations  as 
to  the  statute,  and  suing  for  the  negligence. — 
Mayo  V.  Sparinuburg.  U.  &  C.  U.  Co.  (S.  C.)  10. 

Right  to  amend  a  declaration  against  a  rail- 
road company,  seeking  to  enforce  a  lien  for 
materials  furnished  to  a  contractor  on  the  road, 
BO  as  to  charge  the  company  as  a  debtor  to 
pay  for  goods  sold  and  delivered,  or  used  and 
appropriated  by  the  company.  —  Montague  v. 
Chattanooga,  R.  &  C.  R.  Co.  (Go.)  846. 

Right  to  amend  declaration  against  a  tele- 
graph company  on  account  of  the  incorrect 
transmission  of  a  message  so  as  to  make  it 
nver  that  the  message  was  never  transmitted 
at  all.— Chandler  v.  Western  Union  Tel.  Co. 
(Ga.)  832;  Western  Union  Tel.  Co.  v.  Chand- 
ler, Id.;  Georgia,  C.  &  N.  Ry.  Co.  v.  Same,  Id. 

Right  to  amend  declaration  against  a  tele- 
graph company  for  statutory  penalty  so  as  to 
strike  out  anything  therein  which  is  inconsist- 
ent with  an  averment  therein  that  the  message 
was  never  transmitted. — Chandler  v.  Western 
Union  Tel.  Co.  (Ga.)  832;  Western  Union  Tel. 
Co.  V.  Chandler,  Id.;  Georgia,  O.  &  N.  Ry.  Co. 
T.  Same,  Id. 

Propriety  of  amendment  of  petition,  in  the 
form  of  a  bill  in  equity,  and  addressed  to  the 
judge  of  the  superior  court  by  name,  by  strik- 


ing out  its  characteristics  as  a  bill  and  the  name 
of  the  judge. — Savannah,  F.  &  W.  Ry.  Co.  t. 
Atkinson  (Ga.)  1010. 

The  amendment  of  a  petition  qnalifles  and  rir- 
tnally  cancels  inconsistent  allegations  in  the  pe- 
tition as  originally  filed.— Uyerpool  A  London  & 
Globe  Ins.  Co.  v.  BUington  (Ga.)  1006. 

Pleading  and  proof. 

Right  of  plaintiff  to  recover  a  certain  amount 
expended  on  l>ehalf  of  defendant  in  rendering 
services  to  the  latter,  in  the  absence  of  an  alle- 
gation of  Bach  cause  of  action.— Smith  v.  East- 
ern Building  &  Loan  Ass'n  of  Syracuse  (N.  C.) 

In  an  action  against  a  city  for  injuries  result- 
ing from  a  defective  street,  under  a  declaration 
alleging  that  plaintiff  fell,  and  was  thereby 
"greatly  injured,  bruised,  wonnded,  and  crip- 
pled," be  may  show  that  the  injury  was  the 
breaking  of  his  leg.— Teager  v.  Ci^  of  Bluefield 
(W.  Va.)  752. 

Where  plaintiff  alleged  that  he  loaned  money 
to  defendant  on  the  latter's  agreement  to  de- 
liver to  him  drafts  drawn  by  a  company  of 
which  defendant  was  treasurer,  and  that  the 
evidence  showed  that  the  loan  was  not  to  de- 
fendant, but  to  such  company,  the  variance  is 
fatal.— Commercial  Bank  v.  Tucker  (Ga.)  SdlT. 

Possession. 

See  "Adverse  Possession." 


POWEBS. 

Where  a  will  gives  a  widow  power  to  sell  the 
land  on  such  terms  and  conditions  as  she  may 
deem  best,  and  invest  the  proceeds,  and  a  power 
of  appointment  by  will,  she  cannot  convey  the 

groperty  on  a  nominal  consideration. — Sires  v. 
ires  (S.  C.)  115. 

Question  whether  a  power  of  sale  under  a 

trust  deed  for  the  benefit  of  the  maker's  family 
was  extinguished  by  the  payment  of  all  his 
debts.— Freeman  v.  Prendergast  (Ga.)  837. 

Sufficiency  of  deed  made  by  owner  of  an  un- 
divided half  of  property  as  a  conveyance  of  the 
other  half,  under  a  testamentary  power,  it  not 
referring  to  the  will,  or  any  power  derived  there- 
from.—Holder  V.  American  Investment  &  Loan 
Co.  (Ga.)  887. 


PBAOnCE  IN  UiVlLi  OASES. 

See,  also,  "Abatement  and  Revival";  "Action"; 
"Appeal";  "Appearance";  "Attachment"; 
^'Certiorari'';  "Continuance" ;  "Costs"; 
"Courts";  "Damages";  "Equity";  "Evidence"; 
"Judgment":  "Jury";  "Limitation of  Actions"; 
"Xew  Trial'':  "Parties";  "Pleading";  "Ref- 
erence"; "Removal  of  Causes";  "Trial"; 
"Venue  in  Civil  Cases":  "Witness";  "Writs." 

A  judgment  on  a  verdict  for  plaintiff  virtually 
overrules  all  demurrers  io  the  declaration.  — 
State  T.  Hall  (W.  Va.)  760. 

Where  there  is  evidence  though  slight  to  sus- 
tain plaintiff's  issue  it  is  error  to  direct  a  non- 
suit—Drummond  V.  Nicholls  (S.  O.)  322. 

Propriety  of  granting  a  nonsuit  in  an  action 
to  compel  payment  of  railroad  aid  bonds  where 
defendant  bad  alleged  the  facts  for  which  the 
state  mi(^t  forfeit  plaintiff's  charter. — Union 
Bank  v.  Board  of  Com'rs  of  Town  of  Oxford 
(N.  C.)  410. 

A  party  who  refuses  on  notice  to  produce  an 
instrument  in  his  possession  is  precluded  from 
thereafter  introducing  secondary  evidence  or  the 
instrumeut  itself  on  his  own  behalf. — Powell  v. 
E'earlstine  (S.  C.)  328;  Garris  y.  Same,  Id. 


Digitized  by  VjOOQIC 


1078 


INDEX. 


The  refusal  to  produce  an  instrament  on  no- 
tice cannot  be  justified  on  the  Kmnnd  that  it 
was  due  to  the  OTersight  of  counsel. — Powell  t. 
Pearlstine  (S.  C.)  328;   Garris  t.  Same,  Id. 

Propriety  of  dismissal  of  action  against  two 
joint  makers  of  a  note  for  want  of  service  upon 
one  of  them.— Graham  t.  Marks  (Oa.)  986. 

Preferences. 

See  "Assignment  for  Benefit  of  Creditors." 

Frescrlptioii. 

See  "AdTerse  Possession";  "Limitation  of  Ac- 
tions." 
Easement  by,  see  "Easements." 

Sresumptioa. 

See  "Eyidence." 

On  appeal,  see  "Appeal." 

FBINdPAL  AND  AQENT. 

See,  also,  "Factors  and  Brokers";  "Master  and 
Serrant" 

Agency  cannot  be  proven  by  the  declarations  of 
the  alleged  agent. — New  England  Mortgage  Se- 
curity Co.  T.  Baxlpy  (S.  C.)  444. 

One  in  possession  of  a  note  as  agent  for  an- 
other may  restore  the  note  to  the  latter,  though 
a  demand  for  it  has  been  made  by  another,  who 
subsequently  turns  out  to  be  the  true  owner. 
Wando  Phosphate  Co.  v.  Parker  (Ga.)  53. 

Under  Code,  {  2188,  an  agent  can  dispute  his 
principal's  title  only  wbeia  legal  proceedings  by 
third  persons  have  been  commenced  against  him. 
—Wando  Phosphate  Co.  v.^  I'urker  (Ga.)  53. 

An  agent  authorized  to  sell  is  authoriised  to 
make  a  warranty.— Alpha  Mills  v.  AVatertown 
Steam-Engine  Co.  (N.  C.)  917. 

Power  of  supervising  architect  to  bind  the 
owner  for  materials  furnished  by  a  contractor, 
and  question  whether  there  was  a  ratification 
of  such  action. — Crockett  t.  Chattahoochee 
Brick  Co.  (Oa.j  42. 

An  a<^nt  to  examine  land  offered  as  security 
for  a  loan,  and  report  to  the  principal,  cannot, 
by  bis  declarations,  affect  the  rights  of  his  prin- 
cipal or  those  in  whose  behalf  the  principal 
was  acting. — Lewis  v.  Equitable  Mortgage  Co. 
(Ga.)  a24. 

A  power  of  attorney  by  wife  anthorixing  her 
husband  to  make  notes  and  drafts  in  her  name 
is  not  a  ratification  of  drafts  previously  drawn 
so  by  him. — Dobbins  v.  Blanchard  (Ga.)  215. 

The  principal  is  chargeable  with  notice  of  the 
fraud  of  the  agent  in  the  performance  of  his 
duties  as  agent. — Liewis  v.  Equitable  Mortgage 
Co.  (Ga.)  224. 

FBINOIPAIi  Aim  STTBETY. 

See,  also,  "Guaranty." 

Where  sureties  on  a  bond  deliver  the  same, 
after  execution,  to  the  principal,  to  be  delivered 
to  the  oblige,  when  others  have  signed  the  bond, 
they  are  estopped  to  allege  that  the  signatures 
of  such  others  on  the  bond  when  delivered  to  the 
obligee  were  forged,  the  obligee  having  no  notice 
of  the  condition. — Sullivan  t.  Williams  (S.  C.) 
642. 

A  mortgage  by  a  principal  in  a  note  to  his 
surety  as  indemnity,  may  be  foreclosed  after 
maturity  of  the  note,  and  payment  thereof  by 
the  surety,  though  such  payment  was  made  by 
a  several  note  of  the  surety,  which  was  accepted 
in  payment  of  the  joint  note. — Flannagan  t.  For- 
rest (Ga.)  712. 


Though  a  surety  on  payment  of  a  debt  ia  en- 
titled to  be  subrogated  to  the  rights  of  the  cred- 
itor, he  raa.v  enforce  security  given  him  by  the 
principal  as  indenmity.  —  Flannagan  v.  Forrest 
(Ga.)  712. 

Effect  as  to  the  sureties  of  a  breach  of  a  con- 
tract by  a  mortgagee  which  was  not  binding  be- 
cause of  no  consideration.  —  Montgomery  v. 
Martin  (Ga.)  513. 

An  agreement  to  give  time  to  the  debtor, 
which  reserves  a  right  to  sue- at  the  request  of 
the  sureties,  does  not  release  the  latter.— Ex- 
change Bldg.  &  Inv.  Co.  T.  Bayless  (Va.)  279. 

Where  the  mortgagee,  without  the  consent  of 
a  surety  on  the  collateral  note,  applies  the  pro- 
ceeds of  the  mortgaged  property  to  another  debt 
of  the  mortgagor,  the  surety  is  discharged  to 
the  extent  of  the  value  of  such  proceeds  mis- 
applied.—Montgomery  V.  Martin  (Ga.)  513. 

Where  a  note  signed  by  sureties  was  also  se- 
cured by  a  chattel  mortgage  by  the  principal 
maker,  the  frandnlent  removal  by  the  mortgagor 
of  the  mortgaged  property  after  seizure  in  fore- 
closure releases  the  sureties.  —  Griffeth  t.  Moss 
(Go.)  463. 

Privllegred  CommnnicatlozuB. 

See  "Witness." 

Probable  Cause. 

See  "Malicious  Prosecnticni." 


Process. 


8«e  "Writs." 


PBOHrBinON,  WBIT  OP. 

Prohibition  will  not  lie  as  against  a  justice 
baring  jurisdiction,  and  not  exceeding  his  legit- 
imate powers.— West  v.  Rawson  (W.  Va.)  1019. 

Proof  of  Loss. 

See  "Insurance." 

Protest. 

See  "Negotiable  Instruments.** 

Proximate  Cause. 

See  "Negligence." 

PUBLIO  IiAin)S. 

Admissibility  of  a  surveyor's  declarations  in 
contradiction  of  an  offidal  report  by  him  upon 
which  the  commonwealth  has  issued  a  grant.— 
Reusens  v.  Lawson  (Va.)  847. 

Pimitive  Damagres. 

See  "Damages." 

Quashing:. 

Of  indictment,  see  "Criminal  Law." 

QTTIETINa  TITIiE  —  BEMOVAL 
OF  CliOTJD. 

See,  also,  "Ejectment." 

Where,  in  an  action  to  quiet  title,  it  is  nec- 
essary to  determine  whether  a  conveyance  un- 
der the  freedman's  act  was  not  void  so  as  to 
work  a  forfeiture  to  the  United  States,  the  lat- 
ter Is  a  necessary  party. — Green  v.  >fiver  (S. 
C.)  263. 
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OUI  TAM  AND  PENAL  AC* 
TIONa 

A  person  sniog  for  a  penalty  for  failnie  to  AW 
ohartfe  official  duty  in  tne  proper  party  plaintitf. 
—State  T.  Hughes  (N.  C.)  971. 

The  forfeiture  prescribed  for  the  taking  of  il- 
legal toll  by  the  proprietor  of  a  gristmill  may  be 
recovered  in  a  ciril  proceeding  before  a  justice. 
—Wert  T.  Rnwson  (W.  Va.)  1019. 

BAniT?.nAT>  CX3MFANIES. 

See,  also,  "Carriers";  "Horse  and  Street  Rail- 
roads"; "Master  and  Serraat" 

Charter  and  firanobise. 

There  being  a  general  law  for  the  incorpora- 
tion of  railroad  companies,  thoagh  the  si^al 
charter  of  a  railroad  company  be  anconstitutioft- 
al,  it  could  hold  property,  and  render  itsdf  lia- 
ble to  creditors  by  any  act  which  would  have 
bound  it  had  it  been  incorponted  under  the  gen- 
^eral  law.— McXighe  t.  Ma«An  Const.  Co.  (Oa.) 
701. 

Bight  of  way. 

Ri^t  of  action  in  landowner,  who  conveyed  a 
right  of  way  to  a  railroad  company  upon  its 
agreement  to  construct  the  road,  upon  the  aban- 
donment of  the  coHKtruction  and  the  sale  of  its 
rights  to  another  company.— Savannah,  F.  &  W. 
Ry.  Co.  T.  Atkinson  (Ga.)  1010. 

Municipal  aid. 

Railroad  aid  bonda,  iimied  pursuant  to  a  com- 
promise decree,  are  not  invalid  because  no  form- 
al release  of  the  town  from  further  liability  was 
executed  by  the  railroad  company  as  provided  by 
the  decree.— Union  Bank  t.  Board  of  Cktm'ra  of 
Town  of  Oxfoid  (N.  O.)  410. 

Where  an  act  rdating  to  railroad  aid  bonds 
does  not  provide  for  a  special  election  to  author- 
ize the  bonds,  the  election  should  be  held  under 
the  existing  laws  relating  to  the  borrowing  of 
money  by  munidpalities.— Union  Bank  v.  Board 
of  Com'rs  of  Town  of  Oxford  (N.  0.)  410. 

A  substantial  compliance  by  county  commis- 
sioners with  Act  1886,  c.  288.  as  amended  by  Act 
1887,  c.  88,  in  submitting  the  question  of  sub- 
scription to  railroad  aid  bonds,  is  sufiScient; 
and,  where  a  majority  of  the  qualified  voters 
TOte  for  the  snlwcription,  the  commissioners 
mart  iasne  the  bonda— Wilmington,  O.  &  E.  O. 
R.  Co.  T.  Board  of  Com'm  of  Onslow  County 
(N.  C.)  205. 

Bonds  and  mortgagea. 

Bonds  and  collateral  mortgages  issued  by  a 
railroad  corporation  de  facto  are  binding  on  such 
corporation  and  stockholders  therein.--McTighe 
T.  Macon  Const.  Co.  (Oa.)  701. 

A  railroad  company  organized  under  the  gen- 
eral law  can  bind,  by  a  mortgage  to  secure  bonds, 
after-acquired  property,  as  well  aa  property  own- 
ed by  it  at  the  time  of  executing  the  instrument. 
— McTighe  v.  Macon  Const  Co.  (Ga.)  701. 

A  railroad  bondholder  who,  by  contesting  the 
payment  of  proper  counsel  fees,  delayed  the  re- 
organization of  a  railroad  after  the  payment  of 
funds  sufficient  to  complete  the  reorganization 
into  court,  Md  not  entitled  to  interest  on  his 
bonds  pending  such  delay. — Cochran  t.  Rich- 
mond &  A.  R.  O.  (Va.)  664. 

lii  ability  for  negligence. 

Propriety  of  instructions,  in  an  action  on  ac- 
count of  a  fire  set  by  sparks  from  defendant's 
engine,  as  to  defendants  exemption  from  lia- 
bility if  the  sparks  were  caused  by  an  "unusual 
and  extratinlinary"  wind. — Blue  t.  Aberdeen 
ii  W.  E.  R.  Co.  (N.  C.)  299. 


In  an  action  against  a  railroad  company  for 
killing  animals  straying  on  the  track,  the  harden 
of  showing  negligence  by  defendant  is  on  plain- 
tiff.-Maynard  v.  Norfolk  &  W.  B.  Co.  (W.  Va.) 
733. 

Code,  c.  42,  {  14,  making  railroad  companies 
liable  for  the  death  of  animals  resulting  from  a 
failure  to  maintain  cattle  frnards.  does  not  ren- 
der a  company  liable  for  killing  animals  belong- 
ing to  a  person  other  than  the  abutting  land- 
owner, while  straying  upon  the  track. — May- 
nard  t.  Norfolk  &  W.  R.  Co.  (W.  Va.)  733. 

A  railroad  company  is  not  liable  for  the  death 
of  one  who  attempted  to  cross  the  track  without 
looking  or  listening  for  a  train,  though  no  sig- 
nal was  given  for  the  crossing.— Johnson's  Adm  r 
T.  Chesapeake  &  O.  Ry.  Co.  (Va.)  238. 

Liability  of  railroad  company,  permitting  an- 
other company  to  run  trains  over  its  road,  for 
injury  to  a  passenger  on  one  of  such  trains,  re- 
Bolting  from  defects  in  the  track. — Central  Bail- 
road  &  Banking  Co.  v.  Phinazee  (Oa.)  66, 

The  failure  to  give  statutory  signals  on  ap- 
proaching the  railroad  crossing  is  not  negligence 
per  se  as  to  a  person  200  yards  from  the  same. — 
Central  Railroad  &  Banking  Oo.  t.  Golden  (Oa.) 
68. 

The  presumption  of  negligence  arising  from 
the  killing  of  animals  on  a  railroad  is  overcome 
by  two  witnesses  who  witnessed  the  accident 
and  tertified  positively.  —  Savannah,  F.  &  W. 
Ry.  Co.  T.  McGonnell  (Oa.)  S68. 

Where  plaintiff,  in  attempting  to  climb  over 
a  flat  car  standing  on  crosaing,  accidentally 
caught  his. foot  in  a  stirrup  on  the  car,  and  was 
thereby  thrown  to  the  ground  and  injured,  the 
railroad  company  is  not  liable  for  the  injuries, 
though  the  car  was  unlawfully  on  the  crossing. 
—Montgomery  t.  East  Tennessee,  V.  &  6.  Ry. 
Co.  (Ga.)  671. 

Evidence  showing  contributory  negligence  on 
the  part  of  «ne  killed  by  a  train  while  on  the 
track.— Campbell'*  Adm'r  t.  Richmond  &  D.  R. 
Co.  (Va.)  480. 

A  railroad  by  lease  cannot  earape  responsibil- 
ity for  injuries  recfived  by  an  employ*  of  the  les- 
see road  through  the  negligence  of  a  foreman. — 
Logan  V.  North  Carolina  R.  (3o.  (N.  C.)  959. 

Crimes  against  railroads. 

SnflSciency  of  evidence  to  support  a  conviction 
of  attempting  to  wreck  a  railroad  train.— Now- 
ell  T.  State  (Oa.)  Ml. 

BAFE. 

TTie  state  must  prove  the  capacity  of  a  boy  of 
14  to  commit  rape,  to  sustain  a  conviction. — 
Gordon  t.  State  (Ga.)  54. 


BECEIVEBS. 

Of  building  and  loan  associations,  see  "Building 
and  Loan  Associations."  * 

Error  in  refusing;  to  appoint  receivers  for  per- 
sons alleged  to  be  insolvent,  and  who  have  com- 
bined to  defraud  plaintiff  out  of  his  claims 
against  another.— Pearce  t.  Elwell  (N.  C.)  305. 

Propriety  of  appointing  a  receiver  for  mort- 
gaged property,  when  the  mortgagor  and  one 
who  assumed  the  mortgage  are  solvent. — Baker 
T.  City  Nat.  Bank  (Ga.)  159. 

A  receiver  of  a  bank  on  whose  funds  the  state 
has  a  lien  for  deposits  will  act  at  his  peril  aa 
to  the  existence  of  any  demands  he  allows  aa 
set-offs  against  notes  due  the  bank.— State  t. 
Brobston  (Ga.)  146. 

Where  the  custodian  of  a  fond  agreed  in  writ- 
ing to  deliver  the  fund  to  the  receiver  if  a  judg- 
ment awarding  it  to  a  contestor  should  be  re* 
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rened,  on  the  reyersal  of  mich  judgnnent  the 
cnRtodian  will  be  compelled  by  rule  of  court  to 
make  restitution.  —  Charters  v.  Candler  (Ga.) 
618;  Farm«n'  Loan  &  Trust  Co.  ▼.  Same,  Id. 

Beoorda. 

Of  deed,  see  "Deed." 

Of  mortgage,  see  "Mortgages." 

On  appeal,  see  "AppeaL" 

BEFEBEXCE. 

Where  a  party  ta  entitled  to  a  jury  trial,  con- 
venienre  of  witnesses  and  the  length  of  the 
case  are  not  grounds  for  granting  compulsory 
reference. — Wilson  v.  Township  of  York  (S.  C.) 
82;  Same  y.  Township  of  Catawba,  Id.;  Same 
T.  Township  of  Cherokee,  Id.;  Same  t.  Town 
ship  of  Ebenezer,  Id. 

An  order  of  reference  to  a  master  may  be  re- 
viewed or  changed  by  a  succeeding  judge  for 
cause  shown. — New  England  Mortgage  Security 
Co.  y.  Kinard  (S.  C.)  113;  Appeal  of  Simma,  Id. 

The  account  which  is  the  subject  of  reference 
is  not  open  for  the  taking  of  further  evidence 
by  the  fact  that  the  referee  modifies  it  to  con- 
form with  the  rulings  of  the  supreme  court — 
Gay   V.   Grant   (N.   C.)  31. 

Necessity  of  notice  to  parties  by  referee,  be- 
fore modifying  his  report  so  as  to  conform  to 
rulings  of  the  supreme  court.— Oay  t.  Grant 
(N.  C.)  31. 

Where  the  testimony  has  been  reported  by 
a  referee,  to  whom  the  cause  is  remanded  to 
correct  his  former  conclusions,  additional  testi- 
mony is  admissible. — Cunningham  y.  Cauthen 
(S.  C.)  800. 

A.  referee's  report  on  an  accounting  by  an  as- 
signee for  creditors,  stating  that  certain  property 
was  sold  by  the  assignee  and  accounted  for.  is 
too  indefinite  in  not  stating  the  amount  realized 
or  how  expended.— Sharpe  v.  Eliaaon  (N.  C.)  401. 

Beformatloii. 

Of  contracts,  see  "Equity." 

H6giAtratioiL> 

Of  deed,  see  "I>eed." 

Belease  and  Discharge. 

Of  surety,  see  "Principal  and  Surety," 

Bemainder-Man. 

See  "Estates." 

Bemote  Cause. 

See  "Negligence." 

BEMOVAL  OF  CAUSES. 

An  application  for  removal  on  the  ground  of 
local  prejudice  must  be  made  to  the  federal 
court— Williams  v.  Southern  Bell  Telephone  & 
Telegraph  Co.  (N.  C.)  298. 

An  application  for  removal  for  diversity  of 
citizenship  may  be  made  in  the  state  court. — 
Williams  v.  Southern  Bell  Telephone  &  Tele- 
graph Co.  (N.  C.)  298. 

Where  an  application  for  removal  for  di- 
versity of  citizenship  is  cot  made  at  the  term 
at  which  the  answer  in  the  case  should  be  filed, 
tile  right  of  removal  is  forfeited,  though  it  is 
afterwards  made  at  the  time  of  fiiing  the  an- 
swer, which  is  treated  as  if  filed  in  proper 
time. — Williams  v.  Siu'liem  Bell  Telephone  & 
Telegraph  Co.  (N.  C.)  -JJH. 


Bant. 

See  "Landlord  and  Tenant" 

Beplevin. 

By  chattel  mortgagee,  see  "Chattel  Mortgaget.* 


See  "Pleading." 


Beply. 


Besciaalon. 

Of  contracts,  see  "Equity." 

Bes  Judicata. 

See  "Judgment" 

Betnm. 

Of  writ,  see  "Writs." 

of  attachment,  see  "Attachment* 

BBview* 

On  appeal,  see  "Appeal." 

BevivaL 

Of  Judgment,  see  "Judgment" 

Bisks  of  Employment. 

See  "Master  and  Servant." 


See  "Highways." 


Boads. 


SAIiB. 


See,  also,  "Fraudulent  Conveyances";  "Judicial 
Sales";  "Vendor  and  Purchaser." 

For  nonpayment  of  taxes,  see  "Taxatjon." 

Of  mortgaged  property,  see  "Chattel  Mort- 
gages." 

Under  execution,  see  "Executico." 

An  action  on  account  for  goods  sold  is  not 
supported  by  evidence  that  defendant  agreed 
that,  if  plaintiff  would  sell  the  goods  to  a  tliiid 
person,  he  would  pay  the  difference  between  a 
certain  amount  and  the  price  they  brongfat,  and 
that  plaintiff  made  snch  tale.— Uobbs  ▼.  Onaa 
(Ga.)  679. 

Right  of  one  for  whom  plaintiff  furnished  ce^ 
tain  piping  to  be  used  in  connection  with  mt- 
chincry  to  defend  an  action  for  the  price,  on  the 
ground  that  the  desired  results  were  not  ob- 
tained therefrom. — May  Mantel  Co.  y.  United 
States  Blowpipe  Co.  (Ga.)  142. 

Measure  of  damages  for  breach  of  warranty 
on  sale  of  timber,  that  it  should  amount  to  a 
certain  cumber  of  cords.  —  Parker  v.  Barlow 
(Ga.)  213. 

The  right  to  rescind  for  fraud  in  a  horse  trad? 
exists  only  when  actual  fraud  was  oommittfl.— 
Barnett  v.  Speir  (Ga.)  168. 

Sufficiency  of  declaration  in  an  action  br  a 
purchaser  for  breach  of  contract  of  sale,  no  sjk'- 
cific  time  of  performance  bejng  alleged  nor  nnr 
demand  for  delivenr  or  refusal  to  deliver.— 
Pusey  v.  McEIveen  Commission  Co.  ((Ja.)  15»l. 

Kigbt  of  purchaser  of  goods  who  resold  them 
to  recover  from  his  vendor,  on  the  ground  ib.nc 
they  were  worthless,  without  alleging  a  return 
by  him  of  the  money  receiyed  on  nia  resales.— 
Fewell  V.  Deane  (S.  O.)  1. 

Damages  recoverable  in  an  action  for  false 
warranty  in  the  sale  ot  an  engine. — ^Alpha  MilU 
y.  Watertown  Steam-Engine  Co.  (N.  C.)  917. 
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Right  of  one  to  whom  another  knowlngW  de- 
livers an  article  inferior  to  that  called  for  by 
the  contract  of  sale  to  retain  the  article  and  aue 
for  damages.— Alpha  Mills  t.  Watertown  Steam- 
Engine  Co.  (N.  C.)  017. 

Payment  of  the  freight  and  storage  most  be 
made  before  the  consignor  can  obtain  possession 
of  goods  under  the  right  of  stoppage  in  transitu. 
— Pennsylyania  Steel  Co.  t.  Georgia  Railroad 
&  Banking  Co.  (Ga.)  577. 

Sdre  Faciaa. 

See  "Jndgment" 

SeaL 

Corporate  seal,  see  "Corporations." 

Secondary  Bvldenod. 

See  "Evidence." 

SEDXTOnON. 

Sufficiency  of  the  definition  of  "a  virtuous  wo- 
man."—State  V.  Crowell  (N.  C.)  502 

Sel^Defense. 

See  "Homicide." 

Sentence. 

See  "Oriminal  Law." 

Servant. 

See  "Master  and  Servant." 

Service. 

Of  process,  see  "Writs." 

SET-OFF  AND  0OX7NTEB- 
CLAIM. 

Set  off  of  jndgments,  see  "Judgment' 

Where  an  attorney  takes  a  case  for  a  per  cent, 
of  the  amount  recorered,  and  on  obtaining  judg- 
ment has  his  interest  assigned  to  him.  the  court 
will  not  set  off  a  judgment  against  the  attor- 
ney's interest.— In  re  Wells  (S.  C.)  334;  Lati- 
mer T.  Latimer,  Id. 

The  right  to  set  off  judgments  will  be  enforced 
in  the  discretion  of  the  court.— In  re  Wells  (S.  C.) 
834;   Latimer  v.  Latimer,  Id. 

Where  the  grantor  in  a  contract  to  convey 
land,  after  giving  possession  to  the  grantee, 
wrongfully  entered  and  carried  away  timber, 
the  grantee  may,  when  sued  for  the  price, 
waive  the  tort,  and  plead  as  a  set-off  the  value 
of  the  timber  taken  away.— Sanderlin  v.  Wil- 
lis (Ga.)  28L 

Where  a  party  to  a  horse  trade,  having  a  right 
to  rescind,  disposes  of  the  one  received  by  him 
after  a  tender  of  it  back,  and  brings  trover  for 
the  one  exchanged  by  him,  the  other  party  may 
recoup  the  market  value  of  the  former  horse. — 
Bamett  v.  Speir  (Ga.)  168. 

Defendant  cannot  set  up  unliquidated  damages 
based  on  breach  of  a  contract  other  than  that 
sued  on. — American  Manganese  Co.  v.  Virginia 
Manganese  Co.  (Va.)  466. 

A  counterclaim  against  persons  other  than  plain- 
tiffs for  a  tort  not  connected  with  the  subject  of 
the  action  will  no*  be  allowed. — Thomson-Hous- 
ton Klectric  LiKbt  Co.  t.  Henderson  Electric  & 
Oa»  Light  Co.  (N.  C.)  95L 


Settlement. 

See  "Payment." 

SHEBIFFS  AND  OONSTABIiES. 

A  sheriff  is  not  guilty  of  a  trespass,  owing  to 
a  levy  by  him  under  a  judgment  on  a  bond,  the 
execution  debtor's  signature  to  which  was  forged. 
— Rounsaville  v.  McGinnis  (Ga.)  123. 

Where  the  sheriff  sells  land  and  collects  the 

?roceeds.  bis  fees  are  regulated  by  Rev.  St.  * 
46.— Williams  v.  McLendon  (S.  0.)  616. 

Sidewalks. 

See  "Municipal  Corporations." 

Societies. 

See  "Building  and  Loan  Associations";  "(Corpo- 
ra tions." 

SPECIFIC  PEfiFOBMANCK 

Contracts  enforceable. 

A  contract  to  convey  land  will  be  enforced  in 
favor  of  the  party  who  has  performed  his  under- 
taking, though  it  was  not  signed  by  him.— Lind- 
say y.  Warnock  (Ga.)  127. 

A  contract  for  the  conveyance  of  land  ma; 
be  specifically  enforced  though  the  land  is  sub- 
ject to  a  charge  in  favor  of  a  third  person,  the 
purchaser  being  willing  to  accept  ft  conveyance 
with  a  general  warranty.— Bates  T.  Swiger  (W. 
Va.)  874. 

A  contract  to  convey  land  cannot  be  specific- 
ally enforced  as  against  a  second  purchaser  for 
value  without  notice.— Bates  v.  Swiger  (W. 
Va.)  874. 

Specific  performance  of  a  contract  for  the  sale 
of  real  estne  will  be  decreed  when  the  contract 
is  valid,  unobjectionable  in  character,  and  capa- 
ble of  being  enforced.  —  Hoover  v.  Buck  (\a.) 
474. 

After  a  tender  of  the  purchase  price,  a  contract 
to  convey  land  on  the  payment  ot  the  price  with- 
in six  months,  is  not  void  for  lack  of  mutuality. 
—Sims  V.  Lide  (Ga.)  220. 

.Five  dollars  is  a  sufficient  consideration  for 
a  contract  under  seal  to  convey  land  on  the  pay- 
ment of  a  stipulated  price  within  six  months. — 
Sims  V.  Lide  (Ga.)  220. 

Propriety  of  a  decree  in  an  action  for  specific 
performance  by  an  assignee  of  the  bond  for  title 
against  the  maker  and  his  grantee  compelling 
the  grantee  to  convey  to  plaintiff  on  payment  of 
the  price.— Faulkner  v.  Vickers  (Ga.)  23.3. 

Specific  performance  may  be  enforced  at  the 
instance  of  the  vendee  in  a  contract  for  the  pur- 
chase of  land  who  sues  in  behalf  of  a  third  per- 
son to  whom  he  has  sold  his  interest,  such  as- 
signee being  also  made  party  plaintiff.— Sims  v. 
Lide  (Ga.)  220. 

Right  of  an  heir  to  specific  performance  of  an 
agreement,  made  by  him  with  another  heir  for 
the  conveyance  of  land,  which  was  intended  to 
defraud  decedent's  creditors. — Milfaous  v.  Sally 
(S.  C.)  268. 

Pleading  and  practice. 

In  order  to  enforce  specifically  a  parol  gift  of 
land  upon  the  ground  that  the  donee  has  made 
valuable  improvements  on  the  faith  of  the  gift, 
the  allegations  and  evidence  as  to  the  land 
given  must  correspond.— Rives  ▼.  Lamar  (Ga.) 

Propriety  of  finding,  on  conflicting  evidence,  as 
to  the  existence  of  the  contract  sought  to  be  en- 
forced.—McDaniel  T.  Mitchell  (Ga.)  003;  Bray 
V.  McDaniel,  Id. 
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Propriety  of  amending  judmnent  for  defendant 
M  aa  to  make  it  adjndtte  that  tlie  title  to  the 
land  was  in  one  of  defendants,  and  direct  a  writ 
of  possession  to  issue  in  bis  faror. — McDaniel  T. 
Mitchell  (Ga.)  993;    Bray  t.  McDaniel,  Id. 

Splitting. 

Canse  of  action,  gee  "Action." 

STATES  AND  STATE  OFFI- 
CERS. 

Question  whother,  between  the  ratification  of 
Act  1895,  c.  75,  creating  a  criminal  court,  and 
proTiding  that  the  general  asaembly  ahonld 
elect  a  judge  therefor,  and  the  electton  of  such 
judge,  there  was  a  constitutional  vacancy 
which  the  governor  bad  power  to  fill.— State  t. 
Jones  (N.  C.)  787. 

Statute  of  Frauds. 

See  "Frauds,  Statute  of." 

Statute  of  Idmitatioiis. 

See  "Limitation  of  Actions." 

STATUTES. 

Enactment. 

The  question  of  the  preliminary  adTertisement 
of  a  local  statute  is  for  the  determination  of  the 
general  assembly  before  passing  the  bill. — Peed 
V.  McCrary  (Ga.)  232. 

Effect  of  Const,  art.  10,  (  16,  requiring  the 
law  imposinc;  a  tax  to  state  the  tax  und  the  ob- 
ject to  which  it  is  to  be  applied  as  to  a  law  con- 
tinuing an  old  tax. — Commonwealth  ▼.  Brown 
(Va.)  357. 

Subjects  and  titles  of  acts. 

Sufficiency  of  title  of  Acts  1891-92,  c.  363,  re- 
enacting  certain  sections  and  renealing  certain 


sections  of  Code,  e.  97,  In  relation  to  oysters. — 
Commonwealth  t.  Brown  (Va.)  357. 

Question  whether  the  title,  "An  act  to  author- 
ize and  provide  for  a  special  election  in  the  coun- 
ty of  P.  as  to  the  removal  of  the  court  boose 
of  said  county,"  was  sufficient  to  cover  a  pro- 
vision for  two  elections  and  one  for  the  build- 
ing of  a  new  courthouse. — Ingles  v.  Straus  (Va.) 
490. 

The  subject  of  Act  Sept.  19,  1891,  amending 
Code,  (  3331,  relating  to  tbe  liens  of  attach- 
ments, Is  sufficiently  expressed  in  the  title. — 
Silvey  v.  Phcnii  Ins.  (>.  (Ga.)  607;  Everett- 
Ridley-Ragan  Co.  v.  Same,  Id. 

Sufficiency  of  title  of  aot  "An  act  to  amend 
the  several  acts  incorporating  the  town  of  Law- 
renceville,"  such  act  merely  adding  affirmative 
legislation  to  the  previous  acts.— Bagwell  ▼. 
Town  of  Lawrenceville  (Ga.)  903. 

Act  Dec.  9,  1893,  relating  to  the  duties  of  the 
county  court  of  Taylor  county,  Is  not  void  as 
embracing  more  than  one  subject — ^Peed  t.  Hc- 
Grary  (Ga.)  232. 

If  the  title  of  an  act  is  sufficient  to  embrace 
matters  covered  by  an  act  and  amendatory  tbere- 
of,  the  title  of  the  latter  net  need  not  express 
its  purpose.— Commonwealth  v.  Brown  (Va.) 
357. 

Sufficiency  of  title  of  act  for  the  preservation 
of  oysters  to  obtain  revenue  as  stating  the  ob- 
ject of  the  tax  imposed  by  the  act.— Common- 
wealth V.  Brown  (Va.)  357. 

The  title  of  an  act  amending  or  repealing  any 
part  of  the  Code  need  only  refer  to  the  proper 
chapter  and  section  of  the  act. — Oomntonwealtb 
V.  Brown  (Va.)  367. 

Amendment. 

Act  Dec.  9.  1893,  "to  amend  tbe  county  court 
laws  as  to  Taylor  county,  and  provide  for  the 
appointment  of  a  county  solicitor  for  said  coun- 
ty and  other  purposes,  is  not  void  as  in  viola- 
tion of  tbe  constitutional  {H-ovisions  that  no  law 
shall  be  amended  or  repealed  by  mere  reference 
to  Its  title,  etc.— Peed  v.  McCrary  (Ga.)  232. 


STATUTES  CONSTBUED. 


UNITED  STATES.  i 

Statctes  at  Lakoe.  I 

1866,  July  16,  ch.  200,  14         ' 
Stat  173 263 

Revisbd  Statctes.  ' 

I  711  582 

jl  3281  .m'? 

§  3477 387 

ALABAMA. 

CrtPB  1886. 
H  2892,  3017 589 

GEORGIA. 


3479 


Code  1&63. 


Code  1883. 


4.  par.  8. . . . 
\i  708-710... 

1969  et  sen. 
I  2176,  217 1 . 

S  2188  

i  2244  

I  2.-.40 

f  2637  

I  2781   

i  2914  

I  2932 
IS  .SOW!, 
{  3270 


.77, 


3067 


617 


674 

08 
127 
712 

53 
154 
520 
715 
171 
711 
KXK} 
100 
227 


8  3271 1311 

jt  3272 227  1 

I  3312 •. 232 

§  33.^1.  Amended  by  Laws 

1890-91,  p.  74 G07 

f  3418 143 

I  3419 123 

«  :U2<iti    143.  .">92 

i  3648 1001 

I  3697 849 

|i  3888,  3802 157 

I  3962  .%87 

I  4011  .515 

I  4027  132 

S  40.'i<!  458 

;  4072 521 

I  4183  123 

I  4203 526 

I  42.50.  Amended  by  Laws 

1891-02,  p.  82 566 


4294 
4447 
4527 
4578 
4600 

469fib 144 

4721  463 


54 

54 
992 
.581 
995 


City  Chaktces. 

Atlanta,  $  60.  Laws  1874, 
p.  131 

74 

Laws. 
1868.  p.  27 

65 

1871-72,  p.  120 

456 

1874,  p.  105 529 

1874,  p.  131 74 

1875,  p.  119 .52S» 

1879,  D.  144 143 

188!^^  D.  103  84S 

1883,  p.  58 845 

1883,  p.  106 132 

1883,>  109 IW 

1884-86,  p.  97 848 

1SS4-85,  n.  470. 124 

1885,  p.  130 14.5 

1885,  p.  131 691 

1887,  p.  64 89C-. 

1888,  p.  11 154 

1889,  p.  106.  »  1 77 

1880,  p.  110,  No.  446,  J  1.  232 

1890-dl,  p.  74 607 

1890-91,  p.  Ill M8 

1S90-91,  vol.  1,  p.  128.  .53,  ISO 
1801-92,  p.  82  ... • 666 

1892,  p.  & 53 

1893,  p.  56 1008 

NORTH  CAROLINA. 

CONSTITCTION  1888. 

IW 

Art  4,  jl  21..;.;!;*.;!*"  »sk 

Art  4,  J  25 787,  963 

Art  4,  J  30 787 

i  Arts,  83 205 

i  Art  7.  J  7 410 

Art.  10 697 

Art  10,  §  2 301 
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COSSTITUIION  1876. 

Art  9,15 


968 


Code  ]8b3. 

55  32.35 

581 

i  155,  Bubd.  9 

J  158 

5  161 

§§  192.  195 

5  209 

5  267 

5  341 

«  413 

5  473 

I  525 

I  530 

I  579  et  seq 

I  590 

il  633,  640 

I  892.  Amended  by  Laws 

1889,  p.  504 

«  1005  

i  1090  

I  1117  

I  1177  

f  1245  

I  1292  

I  1326  

I  1342  

I  ia51  

5  1554 , 

Il7.^ 

I  1820  

5  1840  

55  3841,  .S842  . . 


.188, 


Revised  Code. 
Ch.  46,  8  44 


Laws. 

1876-77,  oh.  192,  §9 

188.5.  ch.  147 207, 

1885,  ch.  147,  «  1 

1885,  ch.  233.  Aniomled  bjr 

Laws  1887.  cb.  b& 

1885,  ch.  248 

18*5,  ch.  347 

1887,  ch.  89  .., 

1889,  ch.  83 

IN*-'!',    p.    .'•'•4 

1891,  ch.  29 

1891.  ch.  315,  I  10 

1893,  ch.  78 

1893,  ch.  296,  §§14,39... 
1805,  ch.  75 


35 
187 
917 
915 
912 
791 
696 
302  1 
561 
429  1 
180  i 
699i 
195 
919 
175 
201 

35 
663 
430 
194 
502 
676 
19T 
203 
700 
.562 
952 
916 
110 
176 
968 


797 


205  I 
676  1 
552! 

205 

502! 

409 

2a->, 

700 
35 
000 
410 
912 
423 
787 


1895,    March   9.   Bnilding 

and  Loan  Assoeiations  .  924 
1895,  March  13.  Usury..  924 

SOUTH  CAROLINA. 

Code  op  Citil  Pkockdpre. 
I  111 22 

155,  subd.  4 634 

li  156 634 

250 272 

251  331 

SS  253,  257 .•.   272 

§310 21.  22 

Code  1883. 

I  181 449,  615 

I  400 976 

Oenbral  Statutes  183S. 
§1511 10 


Revised  Statutes  1886. 


746  . 

1582 

1688 

]720 

1952 

1991 

2146 

2548 

2561 


Volume  1. 


616 
315 

10 
337 

84 
324 
636 
259 
616 


Volume  2. 

Page  67 634 

Lawk. 

188.5.  p.  114.  §30 540 

1887.  p.  819 250 

20  St.  p.  695 3 

21  St.  p.  30 328 

21  St  p.  91 315 

VIRGINIA. 

Constitution. 

Art.  1,  «  10 119 

Art.  10.  55  2,4.6,  16 357 

Art.  11,  §  1 817 

Code  1849. 

Ch.  122,  §  3 670 

Code  1887. 

Ch.   97    357 

§812 246 


836  483 

2.-.13 670 

l§  2629,  2633 818 

2S77  820 

2959  660 

;!045,  3049,  3122 364 

3211,  3214,  3215,  32,>1.  487 

3299  466 

3444 490 

5  3470,  3471 27 

'5  3705,  3700 496 

4mo  495 

4106.  Amended  by  Laws 

1893-94,  p.  430 119 

Laws. 

1891-92,  p.  595.  ch.  363. . .  357 

1893-«4,  p.  430 119 

1894,  p.  862 483 

WBST  VIRGINIA. 
C0M8TITUT10S. 

Art.  2,  §  8 906 

Art.  6,  §46 868- 

Art.  8,  §  3 906 

Art.  8,  §  24 868 

Code  1887. 
Ch.  42,  §  14 733 

Code  1S91. 

Ch.l3,§4 1035 

Oh..  32,  I  11 868 

Ch.  43,  I  53 742 

Ch.44,§37 1019 

Ch.  47  738 

Ch.  47,  8  28 90(5 

Ch.  47,  |44 851 

Ch.  50,  I  58 906 

Ch.54    1015 

Ch.  74,  §2 1012 

«'h.  -|.-..  i!  4 709,  1031 

Ch.  100,  §  14 746 

Ch.  130.  5  19 1035 

Ch.  130,  5  31 1031 

Ch.  181,  §  9 752 

T"ws  Chakters. 
Ceredo.  Laws  1866,  p.  40. 
Amended  by  Laws  1869, 
p.  80 868 

Laws. 

1866,  p.  40.  Ceredo  Town 
Charter.  Amended  by 
Laws  1869,  p.  30 868 

1869,  p.  30 868 


Stealing. 


See  "Larceny.' 


STENOQRAPHEBS. 

A  Jndge  cannot  allow  an  official  stenographer 
compensation  for  writing  out  stenographic  notes 
before  the  services  are  rendered,  nor  in  case  of 
a.  mistrial.— Ragland  t.  Palmer  (Ga.)  145. 

Under  Code,  §  4696b,  and  Act  Oct.  12,  1885, 
the  compensation  of  official  stenographers  should 
be  limited  to  the  time  occupied  in  taking  their 
notes,  where  there  is  no  conviction  making  it 
n^-cessary  to  record  the  evidence. — Henderson  t. 
I'arry  (Ga.)  144. 

Stock. 

Corporate  stock,  see  "Corporations." 
XCilled  or  injured  by  locomotive,  see  "Railroad 
Companies." 

Streets. 

See  "Highways";  "Municipal  Conwrations." 


SUBBOQATIOir. 

Right  of  officers  of  a  corporation  who  gave 
security  for  the  payment  of  its  debt,  which  se- 
curity was  afterwards  subjected  to  the  debt, 
to  subrogation  to  the  other  security  held  by 
the  creditor  against  the  corporation. — Bxchange 
Bldg.  &  Inv.  Co.  T,  Bayless  (Va.)  279. 

Right  of  surety  paying  a  debt  to  subrogation 
to  the  rights  of  the  creditor.— Holden  t.  Strick- 
land (N.  C.)  684. 

A  second  purchaser,  who,  with  notice  of  the 
rights  of  the  first  purchaser,  pays  off  a  lien  on 
the  land,  cannot  be  subrogated  to  the  lienor's 
rights  thereunder,  he  having  been  in  eftect 
guilty  of  fraud.— Bates  v.  Swiger  (W.  Va.)  874. 


See  "Writs." 


Summons. 


SUNDAY. 


A  conviction  for  unlawfully  running  a  freight 
train  on  the  Sabbath  is  not  supported  by  evi- 
dence that  defendant  ran  a  locomotive  and  cab 
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on  the  Sabbath,  without  eTldence  that  freight 
was  carried  or  that  the  locomotiTe  ran  for  that 
purpose. — McNealy  t.  State  (Ga.)  681, 

Superior  Courts. 

Sec  "Courts." 

Supplementary  Froceedingrs. 

See  "Bzecatl<»." 

SX7BF  AOB  WATBSR. ' 

LiabiUt7  of  railroad  company  for  damages 
caused  by  the  obstruction  of  a  culvert  through 
its  construction  of  an  embanlcment  in  a  street. 
—Henry  r.  Ohio  Klrer  K.  Co.  (W.  Va.)  8®. 

Surprise. 

As  ground  for  continuance,  see  "Contliinanoe." 
TAXATION. 

See,  also,  "Constitutional  Law." 

By  city,  see  "Municipal  Corporations." 

Under  Act  1893,  c.  296,  i  39,  the  taxable  cap- 
ital stock  of  a  corporation  Is  the  amount  of  dif- 
ference between  the  market  yalue  of  the  aggre- 
gate shares  of  stock  and  the  taxable  real  and 
personal  i)roperty  of  the  corporation  within  the 
state. — Board  of  Com'rs  of  Durham  County  t. 
Blackwell  Durham  Tobacco  Co.  (N.  C.)  423. 

One  who,  aa  owner,  redeems  land  from  tax 
sale,  acquires  no  title  by  reason  of  such  redemp- 
tion.—Ivey  T.  Griffin  (Ga.)  709. 

Where  vacant  land  was  sold  for  taxes  under 
Act  Feb.  28,  1874,  it  is  presumed  that  the  comp- 
troller general  complied  with  tiie  law  as  to  ad- 
vertising the  sale.- Bedgood  v.  McLane  (Ga.) 
629. 

Sufficiency  of  notice  advertising  vacant  lands 
for  sale  for  nonpayment  of  taxes.— Bedgood  v. 
McLane  (Ga.)  629. 


Taxation  of  CJosts. 


See  "Costs.' 


TELEQRAPH  OOMPAITCES. 

A  telegraph  company  having  a  continuous  line 
between  two  points  in  the  state  must  send  a 
message  the  whole  distance  over  its  own  line  at 
the  rate  prescribed  by  the  commissioners;  nor 
is  the  fact  that  a  part  of  its  line  was  occupied 
by  railroad  business  any  defense. — Leavell  v. 
Western  Dniin  Tel.  Co.  (N.  C.)  391. 

A  return  of  the  money  to  the  person  who  paid 
it  does  not  operate  as  a  ratiBcation  of  a  sub- 
stitution by  the  agent  of  a  free  message  for  a 
prepaid  message,  where  the  sender  did  not  know 
of  such  substitution.- Western  Union  Tel.  Co. 
V.  Moss  (Ga.)  6ii. 

Under  the  statute  providing  that  no  recovery 
of  penalty  can  be  had  for  any  act  of  the  com- 
pany preceding  payment,  where  the  sender  of 
a  message  tenders  payment,  and  then  with- 
draws it,  the  tender  counts  for  nothing. — West- 
em  Union  Tel.  Co.  v.  Power  (Ga.)  51. 

Payment  to  a  message  boy,  if  it  relates  to 
gome  other  message  than  that  delivered  nt  the 
time,  is  not  payment  to  the  company,  without 
evidence  of  the  boy's  authority  to  collect. — West- 
em  Union  Tel.  Co.  v.  Power  (Gii.)  51. 

Failure  to  transmit  or  deliver  message. 
Bight  to  imp98e  the  statutory  penalty  for  fail- 
ure to  transmit  a  message  to  another  state. — 
Western  Union  Tel.  Ou.  v.  Michelson  (Ga.)  liS9. 


Provisions  as  to  the  presentation  of  a  claim  for 
failure  to  send  a  message  are  immaterial,  when 
there  was  a  failure  to  start  the  message.— West- 
ern Union  Tel.  Co.  v.  Michelaon  (Ga.)  169. 

Where  a  company  has  incurred  a  statutory 
penalty  for  failure  to  transmit  a  message,  re- 
funding the  money  received  as  prepayment  will 
not  bar  an  action  for  the  penalty. — ^Weatem 
Union  Tel.  Co.  v.  Moss  (Ga.)  63. 

The  payment  by  a  tdegntph  company  of  the 
expenses  incurred  by  failnre  to  deliver  a  mes- 
sage, does  not  bar  an  action  for  the  penalty  nn- 
less  such  payment  is  received  in  foil  settlement 
of  all  claims.  —  Western  Union  "Fel.  Co.  v. 
Brigbtwell  (Ga.)  51& 

Instruction,  in  action  against  a  telegraph  com- 
pany for  failnre  to  deliver  a  message,  as  to  the 
diligence  used  by  defendant  in  making  inquiries 
aa  to  the  whereabouts  of  the  addreeaee. — Snerrill 
T.  Western  Union  Tel.  Co.  (N.  0.)  429. 

Negligence  on  the  part  of  the  receiving  agent 
in  failing  to  wire  the  sending  office  for  a  better 
address,  and  to  notify  the  sender  of  the  nondeliv- 
ery of  the  message.— Sherrill  v.  Western  Union 
Tel.  Co.  (N.  C.)  fi». 

Where  plaintifE  shows  that  defendant  com- 
pany received  his  message  and  failed  to  deliver 
it,  the  burden  is  on  defendant  company  to  show 
excuse  for  snch  failure.— Sherrill  t.  Western 
Union  Tel.  Co.  (N.  C.)  429. 

Mistake  or  delay  in   transmisaioii    of 

messages. 

A  telegraph  company  cannot,  by  oontnict,  re- 
strict its  liability  for  mistake  or  delay  in  the 
delivery  of  a  message.— Sherrill  v.  Western  Un- 
ion Tel.  Co.  (N.  C.)  429. 

A  stipulation  in  a  telegraphic  message  that 
the  company  will  not  be  liable  for  the  penalty 
provided  by  law  for  delay  in  delivery  of  mes- 
sage, unless  the  party  injured  shall,  within  00 
days,  present  a  claim  therefor,  is  contrary  t-> 
public  p^icy.— Mathis  v.  Western  Union  Tel. 
Co.  (Ga.)  564,  1039;  Walker  v.  Same  (Ga.)  5tt.~>. 

Question  whether  the  failnre  of  a  sender  to 
state  the  street  and  number  of  the  sendee  re- 
leases the  company  from  liabilityfor  failure  to 
promptly  deliver  the  message.— Western  Union 
Tel.  Co.  V.  Smith  (Ga.)  166. 

Liability  of  a  telegraph  company  for  absence 
of  its  operator,  who  was  the  regular  agent  of 
a  railroad,  from  its  office  at  the  time  that  a 
telegram  was  transmitted  thereto.  —  Western 
Union  TeL  Co.  v.  Georgia  Cotton  Co.  (Ga.)  83.5. 

Obligation  of  a  company  to  acquaint  a  cus 
tomer  with  the  office  hours  of  the  company  ot 
the  point  to  which  a  message  delivered  by  him 
for  transmission  is  directed. — ^Western  Union 
Tel.  Co.  V.  Georgia  Cotton  Co.  (Ga.)  835. 

Question  for  Jury  whether  the  condition  of 
a  telegraph  operator's  family  on  a  particular 
occasion  was  such  as  to  justify  him  in  closing 
his  office  and  absenting  himself  therefrom  ear- 
lier than  usual. — Western  Union  TeL  Co.  v. 
Georgia  Cotton  Co.  (Ga.)  835. 

A  telegraph  company  does  not  incur  liability 
for  tne  statutory  penalty,  for  delay  in  deliverini: 
a  message  unless  the  charges  were  actually  pre- 
paid; that  the  message  was  forwarded  nominally 
aa  a  prepaid  message  not  being  sufficient. — ^West- 
em  Union  Tel.  Co.  v.  Ryals  (Ga.)  57S. 

Damages. 

Damages  recoverable  by  one  who  lost  an  op- 
portunity of  employment  through  the  failure  of 
a  telegraph  company  to  transmit  a  message. — 
Baldwin  v.  Western  Union  Tel.  Co.  (Ga.)  212. 

Wliere  a  telegraph  company  negiijjently  faiK 
to  deliver  a  messa^,  the  nature  of  which  appears 
on  its  face,  plaintiflF  can  recover  for  mental  an- 
guish.— Sherrill  v.  Western  Union  Xel.  Co.  (N. 
C.)  429. 
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Damages  resulting  from  plaintiflTs  failure  to 
obtain  a  modification  of  a  contract  that  mipht 
have  been  made  if  his  telegram  had  been  de- 
livered promptly  are  too  remote  for  recovery 
against  a  telegraph  company  for  failure  to  de- 
liver the  telegram.— Western  Union  Tel.  Co.  t. 
Watson  (6a.)  467. 

TENANCY  IN  COMMON. 

See.  also,  "Joint  Tenancy." 

A  coparcener  who  uses  the  estate  In  common 
exclusively,  but  not  ousting  his  common  own- 
ers, is  not  chargeable  to  them  for  use  and  occu- 
pation.—Ward  T.  Ward's  Heirs  (W.  Va.)  746. 

One  tenant  in  common  can  compel  others  to 
contribute  to  the  expense  of  necessary  repairs  of 
buildings  after  request  and  refusal.  —  Ward  v. 
Ward's  Heirs  (W.  Va.)  746. 

Permanent  improvements,  made  by  one  copar- 
cener at  the  request  of  others,  constitute  a  debt 
against  the  latter,  and  a  lien  on  their  shares  of 
the  land.— Ward  v.  Ward's  Heirs  (W.  Va.)  748. 

Where  it  is  proper  to  allow  a  coparcener  for 
improvements,  a  charge  for  use  and  occupation 
may  be  set  off  against  the  improvements.— Ward 
T.  Ward's  Heirs  (W.  Va.)  746. 

Ck)tenant8  who  commit  waste  are  liable  to 
each  other  for  the  danitiges,  but  the  amount  of 
recovery  against  a  grantee  of  a  cotenant  must 
be  apportioned  to  correspond  with  the  individ- 
ual interest  in  the  land.— McDodrill  v.  Pardee 
&  Curtin  Lumber  Co.  (VV.  Va.)  878. 

One  to  whom  00  acres,  to  be  selected  from 
"some  suitable  place."  are  devised,  and  who  is 
placed  in  possession  of  50  acres  by  testator  dur- 
ing his  life,  is  a  tenant  in  common  with  one  to 
whom  all  the  land  of  testator  is  devised  by  the 
same  will.— Wright  v.  Harris  (N.  C.)  914. 

Testamentary'  Powers. 

See  "Powers." 

Title. 

To  support  ejectment,  see  "Ejectment." 

Torts. 

See  "Deceit":  "False  Imprisonment";  "Fraud"; 
"Libel  ani  Slander";  "Malicious  Prosecution"; 
"Negligence";  "Trespass." 

Measure  of  damages,  see  "Damages." 

Transactions. 

With  decedents,  see  "Witness." 

Transcript. 


On  appeal,  see  "Appeal." 


TRESPASS. 

Where  the  vendee  of  standing  timber  dies  be- 
fore the  timber  is  removed,  the  vendor  cannot 
maintain  a  trespass  against  one  who  claims  to 
remove  the  timber  under  authority  from  ven- 
dee's administrator,  whether  such  removal  was 
authorized  by  the  administrator  or  not. — Mor- 
gan V.  Perkins  (Ga.)  574. 

Standing  timber,  being  realty,  must  be  re- 
moved within  one  year  from  the  making  of  the 
contract,  unless  the  time  is  extended  or  waived 
by  the  seller.— Morgan  v.  Perkins  (Qa.)  674. 

One  in  actual  possession  of  land  may  maintain 
trespass  or  trespass  on  the  case  for  damage  there- 
to without  further  proof  of  title.  —  Wilson  v. 
Phoenix  Powder  Manuf  g  Co.  (W.  Va.)  1033. 


Where  defendant  denied  plaintiff's  titie,  find- 
ings that  his  title  was  valid,  that  the  location 
of  the  land  had  not  been  proved,  that  defend- 
ant had  not  trespassed  thereon,  and  that  plain- 
tiff suffered  no  damage,  were  not  inconsistent. 
—Pearson  v.  Crawfort  (N.  C.)  549. 

In  an  action  for  trespass  on  land  the  declara- 
tion must  designate  the  land.— McDodrill  v. 
Pardee  &  Curtin  Lumber  Co.  (W.  Vs.)  878. 

Defendant  in  trespass  cannot  show  that  plain- 
tiff had  knowledge  of  his  purchase  of  the  bmber 
In  question  without  first  showing  such  purchase. 
— Cfress  Lumber  Co.  v.  Coody  (Ga.)  217. 

Admissibility  of  deeds,  in  an  action  of  tres- 
pass, in  connection  with  parol  evidence  as  to  pos- 
session thereunder. — Gress  Lumber  Co.  v.  Coiody 
(Ga.)  217. 

Criminal  liability  of  constable  in  Tennessee, 
who  hires  a  person  to  bring  into  Tennessee  a 
horse  which  is  in  Georgia,  which  horse  the  per- 
son employed  accordingly  rides. — ^Dackett  t. 
State  (Giu)  73. 

TBIAIi. 

See,  also,  "Appeal";  "Certiorari";  "Continu- 
ance"; "Evidence":  "Exceptions,  Bill  of; 
"Judgment";  "Jury^':  "New  Trial":  "Plead- 
ing"; "Practice  In  Civil  Cases";  "Witness." 

Right  to  jury  trial,  see  "Jury." 

Beoeption  of  evideiice. 

It  is  within  the  discretion  of  the  court  wheth- 
er plaintiff  shall  be  allowed  to  give  evidence 
after  defendant's  evidence  is  closed. — ^Perdue  v. 
GasweU  Creek  Coal  &  Coke  Co.  (W.  Va.)  870. 

It  is  within  the  court's  discretion  to  permit 
the  reading  of  answers  to  cross  interrogatories, 
showing  what  the  witness  swore  to  in  another 
cause.— Bickley  v.  Commercial  Bank  (S.  O.) 
886. 

Objections  to  evidence. 

Exceptions  to  questions  in  depositions  which 
had  been  admitted  without  objection  in  two  pre- 
vious trials  were  properly  overruled. — Commer- 
cial Bank  v.  Burgwyn  (N.  C.)  202, 

The  statement  that  certain  evidence  Is  "Ille- 
gal," without  disclosing  why.  is  too  general  to 
warrant  striking  it  out. — Moore  v.  Brewer  (Oa.) 
460. 

—  Demurrer  to  evidence. 

Where  a  party  is  entitled  to  demur  to  the  evi- 
dence, the  court  must  compel  the  other  party  to 
join  in  the  demurrer.— Johnson's  Adra'r  v.  Ches- 
apeiike  &  O.  Ry.  Co.  (Va.)  23a 

One  who  demurs  to  evidence  admits  the  truth 
of  his  adversary's  evidence,  and  waives  all  of  his 
own  that  Is  conflicting  therewith.  —  Johnson's 
Adm'r  v.  Chesapeake  &  O.  Ry.  Co.  (Va.)  238. 

Either  party  may  ordinarily  demur  to  the  evi- 
dence.—Johnson's  Adm'r  v.  Chesapeake  &  O. 
Ry.  Co.  (Va.)  238. 

Argumsnts  of  counsel. 

Effect  of  improper  remarks  by  counsel  to  jury, 
which  were  objected  to,  and  which  the  jury 
were  instructed  to  disregard,  there  being  no  re- 
quest to  declare  a  mistrial  on  account  of  them. — 
Robinson  v.  Stevens  (Ga.)  96. 

The  discretion  of  the  court  as  to  arguments 
of  counsel  will  not  be  reviewed  unless  the  re- 
marks were  grossly  improper.  —  Pearson  v. 
Crawford  (N.  C.)  549. 

Remarks  of  counsel  will  not  be  reviewed.  If  no 
objections  were  made  on  the  trial.— Bickley  v. 
Commercial  Bank  (a  C.)  886. 

InstruotlonB. 

A  charge  based  on  only  a  portion  of  the  facts 
In  evidence  is  erroneous.- Campbell  t.  Morrison 
(N.  0.)  303. 
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The  refwsa!  to  modify,  on  an  oral  request,  a 
special  charge,  in  which  there  is  a  clencal  er- 
ror, is  not  reversible  error. — Savannah,  T,  &  L 
of  H.  Ry.  v.  Beasley  (Ga.)  285. 

Error  on  part  of  the  judge  in  an  action  for  the 
wrongful  ejectment  of  a  passenger  in  not  al- 
luding to  any  defense  presented  by  the  evidence. 
—Atlanta  Consol.  St,  Ry.  Co.  t.  Hardage  (Ga.) 
100. 

Where  the  declaration  is  not  ambiguous,  it  is 
error  to  instruct  as  to  any  ground  of  recovery 
not  set  forth  therein. — Central  Railroad  &  Bank- 
ing Co.  T.  Golden  (Ga.)  68. 

Instructions  not  applicable  to  the  facta  in  the 
case  are  erroneous. — Roach  v.  Western  &  A.  B. 
Co.  (Ga.)  67. 

A  request  to  charge  on  the  meaning  to  be  giv- 
en interrogatories  is  properly  refused. — Bick- 
ley  V.  Commercial  Bank  (S.  C.)  886. 

Ad  exception  to  a  charge,  if  made  in  the 
statement  of  a  case  on  api)eal,  is  in  time. — 
Blackburn  v.  St.  Paul  Fire  &  Marine  Ins.  Co. 
(N.  C.)  922. 

It  is  not  an  invasion  of  the  province  of  the 
jury  for  the  court  to  instruct  them  that  two 
writings  in  evidence,  are,  or  are  not,  necessa- 
rily inconsistent  in  meaniagas  to  a  particular 
question  involved.  —  Home  Friendly  Society  v. 
Berry  (Ga,)  583. 

Erroneous  charge  as  to  how  a  suspicion  as  to 

SlaintifTs  ownership  of  the  coupons  in  suit  might 
e  rebutted,  it  invading  the  province  of  the  jury. 
— Threadgill  v.  Commissioners  of  Anson  Coun^ 
(N,  C.)  42.'>, 

Infringement,  by  court  of  province  of  jury  by 
an  instruction  thfit  plaintiff  is  not  entitled  to  re- 
cover, he  having  made  a  prima  fade  case.  — 
Sherrill  v.  Western  Union  Tel.  Co.  (N.  C.)  429. 
Duty  of  court  to  charge  that  the  whole  testi- 
mony of  a  witness  may  be  disreganied,  if  he  has 
been  successfully  impeached  or  contrndirte<l  in  a 
material  point.— Central  Railroad  &  Banking 
Co.  V.  Phinazee  (On.)  66. 

In  an  action  on  a  note,  though  the  evidence  to 
support  the  defense  of  i»yment  is  slight,  it  is  er- 
ror to  direct  a  verdict  for  plaintiff.— Mixon  t. 
Warren  (Ga.)  716. 

Verdict  and  flndings. 

Inconsistency  of  findings  that  by  a  contract 
between  joint  tenants  the  survivor  should  have 
the  whole  property,  and  that  one  of  the  tenants 
subsequently  gave  her  share  to  the  other. — Tay- 
loi    v.  Smith  (N.  C.)  202. 

Exceptions  to  hndings  of  fact  by  the  court 
must  be  filed  before  the  conn  adjourns  for  the 
term.— Thomson-Houston  Electric  Lirfit  Co.  v. 
Henderson  Electric  &  Gas  Light  Co.  (N.  C.)  951. 

Tnistee  Process. 

See  "Garnishment.*' 


TBUSTS. 

Necessity  of  making  infant  beneficiaries  par- 
ties to  a  proceeding  to  change  a  trustee,  the 
father  of  such  infants  assenting  to  the  change, 
and  no  attack  being  made  for  40  years. — Free- 
man T.  Prendergast  (Ga.)  837. 

Effect  of  surrender  of  note  and  the  substitu- 
tion of  another  note  upon  the  payee's  right  to 
look  to  certain  prmierty  held  in  trust  for  pay- 
ment—ifolden  T.  Strickland  (N.  C.)  684. 

In  an  action  by  a  trustee  against  a  depositary 
to  recover  a   fund   deposited    and    afterwards 

wrongfully  withdrawn  by  plaintiff,  evidence  of 
admissions  by  the  plaintiff  tending  to  negative 
his  ownership  as  trustee  is  admissible. — Muuner- 
lyn  T.  Augusta  Sav.  Bank  (Ga.)  575. 


Implied  trusts. 

One  who,  by  fraud  and  without  consideration, 
obtains  from  an  illiterate  person  a  conveyance  of 
land,  holds  the  laml  as  trustee  for  the  grantor.— 
Frick  V.  Taylor  (Ga.)  713. 

One  who  purchases  at  execution  sale  at  re- 
quest of  the  defendant,  under  an  agreement  to 
hold  for  him,  is  a  trustee,  and,  on  being  ten- 
dered the  amount  bid  and  expenses,  will  be  com- 
pelled to  convey  to  the  execution  debtor. — Collins 
V.  Williamson  (Ga.)  140. 

Powers,  duties,  and   liabilities  of  tnu- 
tees. 

Where  a  trustee  purchases  at  sheriff's  sale  a 
title  belonging  to  bis  beneficiaries,  he  arauircs. 
as  against  them,  a  voidable  title  only. — ^Wa]lac« 
V.  Jones  (Ga.)  89. 

Where  a  general  manager  of  a  bosineas  hav- 
ing a  lien  on  property  for  advances,  transferg 
the  property  to  a  trustee  to  be  held  until  the  lien 
is  paid,  the  possession  of  the  trustee  is  that  of 
the  manager. — ^Dewing  v.  Hutton  (W.  Va.)  "Sn. 

Notice  to  one  of  two  or  more  trustees  is  no- 
tice to  all.— Chapman  v.  Chapman  (Va.)  813. 

Question  whether  a  power  of  sale  oonferKd 
by  a  trust  deed  on  the  original  trustees  could  be 
exercised  by  a  new  trustee  appointed  in  their 
place. — Freeman  v.  Prendergast  (Ga.)  837. 

A  trustee  cannot  trench  upon  the  coipns  of 
the  estate  for  the  bringing  of  a  suit  niueas  be 
obtained  leave  of  court,  or  shows  great  neces- 
sity for  bringing  the  suit. — Ashley  y.  Holman 
(S.  0.)  624;  Holman  v.  Ashley,  Id. 

A  trustee  who,  in  a  settlement  oot  of  ooort, 
allows  illegal  credits  on  the  account  of  liis  pred- 
ecessor, will  be  liable  to  the  cestui  que  trust  for 
the  amount  so  allowed.— Ashley  r.  Holman  (S. 
C.)  624;  Holman  v.  Ashley.  Id. 

Accounts  and  compensation. 

Right  of  trustees  to  pay  counsel  engaged  by 
him  out  of  the  trust  rand.— Cochran  t  Bich- 
mond  &  A.  R.  Co.  (Va.)  664. 

Squltjr  Jurisdiction. 

Equity  cannot  control  trustees  in  tlie  excr- 
dse  of  a  discretionary  power. — Dillard  t.  Dil- 
lard's Ex'rs  (Va.)  669. 

USXJBT. 

What  law  governs,  see  "Conflict  of  Laws." 

A  loan  of  $850  for  40  years  ktld  not  nsurions 
by  the  lender's  taking  a  bond  for  $1,000,  bear- 
ing interest  at  6  per  cent.,  payable  semiannually. 
though  the  bond  stipulates  that  after  90  days' 
default  on  any  installment  of  interest,  tiie  prin- 
cipal should  become  due. — McTigbe  t.  Man*:. 
Const  Co.  (Ga.)  701. 

I%e  burden  of  proving  usnty  is  on  the  par*; 
setting  it  up  as  a  defense. — New  England  Mon- 
gage  Security  Co.  v.  Baxley  (S.  C.)  444. 

Where  a  borrower  promises  a  broker  an  ex<v- 
bitant  commission  it  does  not  constitute  nsurj- 
where  the  lender  is  unaware  of  such  agreemeDt. 
— New  England  Mortgage  Security  Co.  ▼.  Bax- 
ley (S.  C.)  444. 

Vacation. 

Of  attachment,  see  "Attachment" 


Variance. 


See  "Pleading.' 


VBNDOB  AND  FUBaHASOEB. 

See,  also,  "Covenants";  "Deed";  "FrsudnleJit 
Conveyances";  "Sale";  "Speci^e  Pwfomi- 
ance." 
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Where  one  purchased  notes  nren  for  the  pur- 
chase price  ot  land,  and  took  the  conveyance  of 
the  land  itself,  knowing  that  the  makers  of  the 
notes  had  surrendered  the  bond  for  title,  he  will 
be  treated,  as  to  third  persons,  as  having  re- 
scinded the  contract  of  sale  made  by  the  orig- 
inal vendor.— Vance  y.  McBnmett  (Qa.)  620. 

Error  in  granting  a  nonsuit  in  an  action  by 
a  vendee  or  land  for  fraud  in  stating  that  it 
contained  170  acres,  and  so  alleging  in  the  deed, 
it  containing  in  fact  only  119  acres.— Seymore 
V  Rice  (Ga.)  293. 

Bights  and  remediea. 

Right  of  grantor  to  re-enter  as  for  a  forfei- 
ture, before  the  breach  of  a  condition  requiring 
the  grantee  to  pay  an  annuitr.  —  Denham  r. 
Walker  (Oa.)  loST 

Burden  of  proof  is  not  on  purchaser  to  show 
that  he  relied  npon  a  false  representation  made 
by  the  vendor. — Wilson  ▼.  Carpenter's  Adm'r 
(Va.)  243. 

A  purchaser  is  not  deprived  of  his  right  to  re- 
lief on  account  of  false  representations  from  the 
vendor  by  the  fact  that  he  had  the  means  of  dis- 
covering the  falsity  of  the  representations. — Wil- 
son V.  Carpenter's  Adm'r  (Va.)  243. 

One  who  purchases  land  from  another  in  pos- 
session only  under  a  parol  contract  of  purchase, 
acquires  no  title  as  against  the  owner;  but, 
after  obtaining  conveyance,  he  may  protect  him- 
self as  against  any  claim  by  the  owner  for  pur- 
chose  money,  where  the  latter  has  conveyed  to 
his  vendee. — ^Brown  v.  Story  (Ga.)  522. 

Bight  of  vendor  of  land,  proceeding  against 
the  land  upon  default  in  payment  of  one  of  the 
porcfaase-money  notes,  to  obtain  judgment  on 
such  note,  and  thereafter  proceed  against  the 
land  for  the  sale  thereof.— Brown  v.  Farmer 
(Ua.)  292. 

Remedy  of  vendor  of  land,  retaining  title  and 
e^ving  a  bond  for  title,  upon  default  in  the  pur- 
chase-money note  first  coming  due. — Brown  v. 
Fanner  (Ga.)  292. 

A  grantee  is  charged  with  knowledge  of  all  the 
facts  to  be  ascertained  by  an  inspection  of  a  plan 
referred  to  in  the  deed  for  a  complete  description. 
— Depriest  t.  Jone*  (Va.)  478. 

The  obligee  in  a  bond  for  title  may,  when 
sued  by  the  obligor  on  a  note  for  a  balance  of 
the  price,  recoup  damages  from  a  breach  of  the 
bond,  though  he  remains  in  possession  of  the 
land,  if,  at  the  maturity  of  the  note,  he  agreed 
to  pay  it  and  demanded  a  compliance,  and  by 
his  plea  offered  to  surrender  irassession,  and  ac- 
count for  the  use  of  the  premises. — Sanderlin  v. 
Willis  (Ga.)  291. 

Bona  fide  purchasers. 

Where  land  is  conveyed  by  deed  absolute  in 
form,  but  intended  as  a  mortgage,  and  the 
>;rantee  mortgages  the  same  to  a  bona  fide  mort- 
gagee, the  mortgage  is  a  lien  on  the  land. — Gib- 
son v.  Hutchins  (S.  C.)  250. 

Act  1885,  c.  147,  providing  that  no  purchase 
shall  pass  title  as  against  an  unregistered  deed 
executed  before  December  1,  188.5,  of  which  the 
purchaser  has  notice,  applies  to  a  purchaser  at 
execution  sale. — Cowen  v.  Withrow  (N.  C.)  676. 

Priorities  as  between  sheriff's  deeds  are  depend- 
ent upon  the  date  of  their  record,  and  not  ui>on 
the  dote  of  the  execution. — Hooker  v.  Nichols 
<N.  O.)  207. 

One  who  purchases  land  from  a  husband.  In 
ivhose  name  the  title  stood,  without  notice  that 
the  wife  ban  any  interest  therein,  is  s  bona  fide 
purchaser,  though  the  land  was  purchased  by 
the  wife's  money,  and  the  husband  held  the  title 
for  her.— Lewis  v.  Equitable  Mortgage  Co.  (Ga.) 
224. 

The  possession  of  a  tenant  for  life  cannot  op- 
«rate  as  notice,  to  the  purchaser  of  the  estate 


in  remainder,  of  a  defect  in  the  title  of  his  ven- 
dor to  the  remainder  interest. — Wallace  v.  Jones 
Ga.)  89. 

Rights  of  persons  obtaining  land  by  a  consent 
decree,  under  which  they  parted  with  other 
premises,  to  stand  in  the  position  of  purchasers 
for  value. — Wallace  v.  Jones  (Go.)  89. 

Question  whether  the  fact  that  a  guardian's 
conveyance  was  for  an  inadequate  consideration 
charged  a  subsequent  purdiaaer  with  notice  that 
the  guardian  was  the  real  purchaser. — ^Wallace 
V.  Jones  (Ga.)  89. 

A  trustee  to  whom  property  is  conveyed  to 
secure  creditors  is  a  purchaser  for  value.— 
Chapman  v.  Chapman  (Va.)  813. 

One  buying  land  in  possession  of  another 
than  his  vendor  is  bound  to  take  notice  of  such 
possession  and  all  imported  thereby.— Chapman 
V.  Chapman  (Va.)  818, 

Rights  of  purchaser  of  land  from  a  devisee, 
whose  deed  is  duly  recorded,  as  against  a  prior 
deed  of  a  part  of  the  land  by  the  testator  to  a 
third  person,  which  deed  is  not  recorded. — Hold- 
er V.  American  Investment  &  Loan  Co.  (Ga.) 
897. 


VENX7B  IN  dVIL  OASES. 

Question  whether  the  purchaser  of  property 
who  assumed  a  mortgage  thereon  was  a  joint 
promisor  with  the  mortgagor,  so  that  they  could 
be  both  sued  for  the  mortgage  debt  in  the  coun- 
ty of  the  mortgagor's  residence,  the  purchaser 
being  a  resident  of  another  county.- Baker  v. 
City  Nat.  Bank  (Ga.)  139. 

The  levy  of  an  execution  and  other  ministerial 
acts  to  effect  a  sale  are  not  a  "pending  proceed- 
ing," within  Code,  S  4183,  authorizing  a  bill  to 
enjoin  such  proceedings  to  be  brought  in  the 
county  where  they  are  pending. — Rounsaviile  v. 
McGinnis  (Ga.)  123. 

_  A  railroad  corporation  may  be  sued  in  the  coun- 
ties in  which  its  line  is  located  so  soon  as  the  line 
is  defined  and  the  work  of  construction  com- 
menced, though  the  work  is  subsequently  aban- 
doned.—Savannah,  F.  &  W.  By.  Co.  V.  Atkinson 
(Ga.)  1010. 

A  municipal  corporation,  having  no  particu- 
lar residence,   may   be   sued   by   a   nonresiilont 
SlaintifC  in  any  county. — Kline  v.  Bryson  City 
lannf  g  Co.  (N.  C.)  791. 

Duty  of  one  obtaining  a  change  of  venue  for 
the  convenience  of  witnesses  and  the  ends  of 
justice  to  docket  the  transcript  at  the  next 
term  in  tlie  county  to  which  the  transfer  is 
made.— Kline  v.  Bryson  City  Manuf'g  Co.  (N. 
O.)  791.  . 

Verdict. 

See  "Trial." 

Directing  verdict,  see  "Trial.** 


Vice  Pxindpal. 

See  "Master  and  Servant" 

Voters. 

See  "Elections  and  Voters." 

Waiver. 

Of  objection*  by  appearance,  aee  "Appearance." 

Ward. 

See  "Guardian  and  Ward." 
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WABEHOTTSEMEN. 

Liability  of  carrier,  see  "Carriers." 

Insufficiency  of  evidence  that  an  employfi  of 
defendant's  warehouse  was  drnnk  at  the  time  of 
the  burning  of  the  warehouse  to  justify  a  verdict 
ajrainst  defendant  on  acconnt  of  goods  homed 
therein.— Yonnjr  t.  'Wilmington  &  W.  R.  Co.  ON. 
C.)  177. 

Sufficiency  of  evidence  to  justify  a  judgment 
against  warehousemen  for  the  negligent  loss  of 
property.  —  Savannah,  F.  &  W.  Ry.  Co.  v. 
Brooks  (0«.>  580. 


Warranty. 


See  "Sale." 


WATESS  AND  WATBB 
OOUBSES. 

Question  whether  a  river,  which  8  or  10  times 
a  year,  at  irregular  intervals,  rises  high  enough 
to  admit  the  passage  of  logs,  is  a  floatable 
stream,  in  which  the  public  has  an  interest.— 
Commissioners  of  Burke  County  t.  Catawba 
Lumber  Co.  (N.  C.)  941. 

Measure  of  damages  to  the  owner  of  a  mill 
site,  for  the  diversion  of  water  at  a  point  above 
the  owner's  land  by  a  permanent  ditch.— South- 
ern Marble  Co.  v.  Darnell  (Ga.)  531. 

Ways. 

See  "Highways." 

Weapons. 

See  "Carrying  Weapona," 

WEIQHTS  AND  MEASXTItES. 

In  an  action  to  recover  under  Code  1883.  5§ 
3841.  3842,  providing  for  a  penalty  for  selling  by 
unauthorized  weights  and  measures,  and  for  sell- 
ing by  other  "measure"  than  the  standard,  a 
finding  for  plaintiff  on  the  second  ground  is  er- 
ror where  the  article  sold  was  meat. — Sutton  t. 
Phillips  (N.  0.)  968. 

Wido-v^. 

See  "Dower";  "Executors  and  Administrators." 

Wife. 

See  "Husband  and  Wife." 

WUJJS. 

See,  also,  "Execntdrs  and  Admioistrators." 

Deed  or  will,  «ee  "Deed." 

Devise  in  lieu  of  dower,  see  "Dower." 

A  court  of  equity  will  require  the  most  con- 
vincing proof  to  sustain  a  claim  that  deceased 
agreed  to  make  a  will  in  favor  of  claimant  when 
he,  in  fact,  made  an  entirely  different  will.— Mil- 
ler V.  Miller's  Ex'r  (Va.)  471. 

Where  life  devisees  are  trustees  merely,  the 
devise  is  not  rendered  invalid  becatise  they  were 
subscribing  witnesses.— Key  v,  Weathersbee  (S. 
C.)  324. 

Where  the  husband  of  a  life  devisee  is  a  sub- 
scribing witness,  the  remainders  take  effect  at 
once,  under  Rev.  St.  {  1991.— Key  v.  W'eathers- 
bee  (S.  C.)  324. 

.Tnrisdiction  in  superior  court  of  suit  by  an  ad- 
ministrator to  construe  a  will,  he  having  personal 
assets  in  hand  ready  for  distribution. — Balsley  v. 
Balsley  (N.  C.)  854. 


Construction. 

Devise  construed,  and  held  that  the  word 
"heirs"  refers  to  testator's  issne.  and  not  to  hit 
heirs  generally. — Francks  v.  Whitaker  (N.  C.) 
175. 

An  unexecuted  general  power  of  ap' ointment 
by  will  conferred  on  a  life  tenant  does  not  cre- 
ate an  absolute  estate. — Sires  v.  Sires  (8. 0.)  115. 

A  devise  for  life,  coupled  with  a  daose  show- 
ing that  testator  intended  that  the  devisee 
should  have  an  unlimited  power  of  alienation, 
vests  an  absolute  estate  ia  the  deviaee.— Farisb 
V.  Wayman  (Va.)  810. 

Will  construed,  and  Add  to  create  an  estate 
in  testator's  widow  for  life,  without  reference 
to  whether  her  children  arrived  at  majoritr 
within  that  period  or  not— Fields  t.  Bosh  (6a.) 
827. 

Construction  of  will  giving  property  to  testa- 
tor's wife,  aad  directing  that  upon  her  death  it 
should  be  divided  equally  among  E.,  H.  &  S., 
"or  their  heirs,"  'respectively,  as  giving  E.  an 
estate  vested  at  testators  death.  —  Crews' 
Adm'r  v.  Hatcher  (Va.)  811. 

A  vested  remainder  is  one  limited  to  a  cer- 
tain  person  on  a  certain  event,  so  that  it  takes 
effect  in  possession  should  the  possession  be- 
come vacant.— Crews'  Adm'r  v.  Hatcher  (Va.) 
811. 

Kffect  of  provision  in  will  that  devisee  shall 
have  the  property  absolutely,  and  not  in  trust, 
provided  he  pay  his  debts.— Johnson  t.  Cooch 
(N.  C.)  39. 

Where  a  will  gives  land  to  a  grandson,  be  to 
pay  a  daughter  one-half  of  its  value,  it  is  a 
charge  on  the  land. — Hunt  v.  Wheeler  (N.  0.) 
916. 

Construction  of  will  giving  children  "all  in- 
come from  the  ferry  and  all  other  sources,"  and 
subsequently  givinsr  certain  stocks  to  other  per- 
sons.— ^Waring  v.  Bosher's  Adm'r  (Va.)  464. 


WITNESS. 

See,  also,  "Deposition";  "Evidence." 
Separation  of  witnesses,  see  "Criminal  Law." 

In  order  for  a  defendant  in  a  criminal  case  to 
take  the  benefit  of  Act  Sept.  27,  1883,  in  regard 
to  the  production  of  convicts  in  the  penitentiary 
as  witnesses,  application  must  be  made  to  the 
governor.— Roberts  v.  State  (Ga.)  132. 

A  witness  in  divorce  cannot  be  compelled  to 
answer  whether  he  had  criminal  intercourse  with 
complainant's  wife.— Smith  v.  Smith  (N.  C.)  liKi. 

Competency. 

Incompetency  of  an  attorney  to  teati^  to  the 
contents  of  an  insurance  policy,  the  information 
being  acquired  while  acting  professionally  nnder 
employment  to  collect  the  policy.— Freeman  v. 
BrewDter  (Ga.)  165. 

Testimony  that  a  witness  carried  supplies  to  a 
decedent  is  not  evidence  of  a  conversation  or 
transaction  which  makes  the  witness  incompe- 
tent, under  C!ode,  {  590.— Cowan  v.  Iiaybam  (N. 
C.)  175.  .      . 

Right  of  one  person,  at  the  making  of  a  deed 
by  a  decedent  to  a  third  person,  to  testify  as  to 
the  remarks  of  decedent  without  infringiiig  Code, 
i  400,  forbidding  one  to  testify  as  to  a  transac- 
tion between  himself  and  a  decedent — Brock  v. 
O'Dell  (S.  C.)  976. 

A  mortgagee  is  competent  to  prove  the  execu- 
tion of  a  chattel  mortgage.  —  Clark  v.  Hodge 
(N.  C.)  562. 

Right  of  one  who  has  received  a  deed  from  his 
father  to  testify  on  an  issue  as  to  a  mistake  in 
drawing  a  similar  deed  from  his  father  to  an- 
other son.— Brock  v.  O'Dell  (S.  C.)  970. 
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Bzamination. 

A  general  interrogatory,  addressed  to  a  wit- 
ness whose  deposition  is  being  taken,  "If  you 
know  anything  else  that  will  benefit  the  plain- 
tiff, state  same  fully," — is  proDcr. — Hill  v.  Geor- 
gia. C.  &  N.  R.  Co.  (S.  C.)  337. 

Right  to  test  the  Tision  of  a  witness  on  cross- 
examination  by  requiring  him  to  go  to  the  win- 
dow, and  look  at  an  object  on  the  street,  which 
is  not  visible  to  the  judge  and  the  jury. — Heath 
V.  State  (Ga.)  77. 

Credibility  and  impeachment. 

The  record  of  the  conviction  of  a  witness  of 
larceny  is  admissible  in  evidence  to  impeach  him. 
—Coleman  v.  State  (Ga.)  124. 

A  witness  impeached  by  proof  of  contradictory 
statements  cannot  be  sustained  by  proof  of  dec- 
larations made  by  him  consistent  with  his  evi- 
dence.—Fussell  V.  State  (Ga.)  97. 

Evidence  of  a  deceased  witness  whose  testi- 
mony was  taken  on  the  former  trial  and  repro- 
duced through  another  witness,  cannot  be  im- 
peached by  a  contradictory  statement  made  by 
the  deceased  witness  before  he  testified. — Sharp 
T.  Hicks  (Ga.)  206. 

A  witness  who  is  impeached  only  by  testi- 
mony disproving  his  evidence  cannot  be  sup- 
ported by  proof  of  general  good  character. — 
Miller  v.  Western  &  A.  R.  Co.  (Ga.)  52. 


WEITS. 


"Certiorari": 
"Injunction"; 


'Exe- 
'Pro- 

"Ap- 


See,    also,    "Attachment" 

cution";  "Garnishment' 

hibition,  Writ  of." 
Waiver  of  objections  by  appearance,  see 

pea  ranee." 

A  summons  in  the  nature  of  an  order  to  show 
cause,  issued  by  a  town  council  to  one  charged 
with  keening  a  nuisance,  not  being  a  writ  or 

V.218.E.— 69 


process,  need  not  run  in  the  name  of  the  state 
—Town  of  Davis  v.  Davis  (W.  Va.)  906. 

Question  whether  there  was  a  material  dis- 
crepancy betweeu  a  summons  issued  in  the  name 
of  "D.  B."  and  an  amended  complaint  declaring 
in  the  name  of  the  "state  on  the  relation  of  D. 
B."— State  V.  Hughes  (N.  C.)  971. 

Effect  of  acknowledgment  of  service  for  a  non- 
resident defendant  by  an  attorney  at  law,  with 
the  knowledge  of  sudi  defendant,  as  authorizing 
a  judgment  in  personam. — Davis  v.  Davis  (Ga.) 
1002. 

A  summons  on ,  a  railroad  company  in  the 
hands  of  a  receiver  may  be  made  on  a  local 
agent  of  the  receivers. — Grady  v.  Richmond  & 
D.  B.  Co.  (N.  C.)  304. 

A  summons  filled  np  and  held  by  a  clerk  for 
the  prosecution  bond  is  not  issued,  within  Code, 
§  161.— Webster  v.  Sharpe  (N.  C.)  912. 

Process  against  a  corporation  may  be  served 
on  any  person  appointed  to  accept  service,  if 
made  within  the  county  of  such  person's  resi- 
dence.— Frazier  v.  Kana  vha  &  M.  Ry.  Co.  (W. 
\&.)  723. 

ITnder  Code  Civ.  Proc.  t  165,  service  of  sum- 
mons on  a  nonresident  defendant  by  leaving  a 
copy  at  his  residence  in  his  absence,  without 
publication  of  the  summons,  is  void. — Armstrong 
V.  Brant  (S.  C.)  (J34. 

Code  Civ.  Proc.  {  155,  snbd.  4,  providing  for 
service  of  summons  by  leaving  a  copy  at  defend- 
ant's residence,  applies  only  to  service  within  the 
state.— Armstrong  v.  Brant  (S.  C.)  C34. 

Where  the  return  of  service  of  process  issued 
against  a  corporation  fails  to  state  on  whom 
service  was  made,  the  service  is  void. — Frazler 
V.  Kanawha  &  M.  Ry.  Co.  (W.  Va.)  723. 

A  sheriff's  return  may  be  amended  to  con- 
form with  the  facts.- Grady  v.  Richmond  & 
D.  R.  Co.  (N.  C.)  304. 
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